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Armitt  v.  Breame,  2  Ld.  Raym. 

1076 7  Cow.  338 

Armory  ®.  Delamirie,  1  Str.  505  9  Cow.  671 


Armstrong  v.  Garrow,  6  Cow.465, 

470,471 ....I  Wend.  430-541 

Arnold  v.  Chapman,  1  Ves.,Sr.l08  9  Cow.  447 
Ashby  D.  White,  2  Ld.  Raym.  938  8  Cow.  184 

Astley  ».  Reynolds,  2  Str.  915 1  Wend.  360 

Astor  v.  Romayne,  1  Johns.  Ch. 

310 9  Cow.  402 

Atty-Gen.  v.  Bowyer,  3  Ves.  714, 

727,  728 9  Cow.  473,  500 

Atty-Gen.  v.  Clarke,  Amb 9  Cow.  488 

Atty-Gen.  v.  Cock,  2  Ves. ,  Sr.  273  9  Cow.  449 
Atty-Gen.  ».  Downing.  Amb.  550, 

571,  1  Dick.  414. 9  Cow.  456 

Atty-Gen.  v.  Graves,  cited  in 

Amb.  155 9  Cow.  447 

Atty-Gen.  v.  Meyrich,2Ves.,Sr.44  9  Cow.  449 
Atty-Gen.  v.  Trinity  House,  1 

Sid.  54 8  Cow.  721 

Atty-Gen.  v.  Ld.  Weymouth, 

cited  in  Amb.  20 9  Cow.  445 

Austin  v.  Bradley,  2  Day,  466. .. 

7  Cow.  66  ;  9  Cow.  633 

Austin  v.  Sawyer,  4  Kent,  468..  9  Cow.  754 

Aylet  v.  Hill,  2  Dick.  551 9  Cow.  384 

Aymar  v.  Aymar,  6  Cow.  267. . .  1  Wend.  37 

B. 

Babcockfl.  Ely 1  Wend.  214 

Babcock  ®.  Gill,  10  Johns.  287. .  7  Cow.  97 
Bacon,  Exparte,  6  Cow.  392...  7  Cow.  364 
Bacon  v.  Dubarry,  Carth.  412  7  Cow.  744 
Badger  v.  Phinney,  15  Mass.  259, 

359 7  Cow.  182,  183  ;  1  Wend.  113 

Bailey  v.  Jackson,  16  Johns,  214  7  Cow.  200 
Bailey  v.  Ogden,  3  Johns.  399..  7  Cow.  87 

Bailey  0.  Stubbs,  5  Mass.  284 1  Wend.  113 

Bain  v.  Hargrave,  cited  in  Peake, 

Ev.  184 7  Cow.  177 

Baker  v.  Fales,  16  Mass.  147 1  Wend.  114 

Baldwin  «.  Goodyear,  4  Cow.  536  1  Wend.  316 
Baldwin  v.  Hale.  17  Johns.  272  1  Wend.  131 
Ball  v.  Dunsterville,  4  T.  R.  313  1  Wend.  334 
Ballard  v.  Gerard,  12  Mod.,  609  9  Cow.  311 
Ballard  v.  Walker,  3  Johns.  Cas. 

60 -.7  Cow.  48,  9  Cow.  50 

Bally  v.  Wells,  3  Wils.  29 8  Cow.  210 

Bancroft  v.  Wardwell,  13  Johns. 

489 1  Wend.  135 

Bank  of  America  v.  Woodworth, 

19  Johns.  391 7  Cow.  338 

Bank  of  Auburn  v.  Weed,  19 

Johns.  300 -  1  Wend.  87 

Bank  of  Chenango  v.  Root,  4 

Cow.  127 1  Wend.  33 
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Bank  of  Columbia  '«.   Souther- 
land,  8  Cow.  886 1  Wend.  589 

Bank  of  New  York  v.  Livingston, 

2  Johns.  Cas.  409 1  Wend.  188,  461 

Bank  of  Orange  ».  Wakeman,  1 

Cow.  46,  In.  a 1  Wend.  868 

Bank  of  Utica  t>.  Hilliard,  5  Cow. 

158      1  Wend.  557;    7  Cow.  385 

Bank  of  Uticar.Wager.2Cow.766  8  Cow.  205 
Baptist  Assn.  r>.  Hart,  4  Wheat.  1  9  Cow.  487 
Barclay  v.  Gooch,  2  Esp.,  571...  1  Wend.  430 
Barker  t>.  Braham,  8  Wils.  868  1  Wend.  133 

Barker  t>.  Keate,  1  Mod.  263 8  Cow.  433 

Barker  v.  Miller,  6  Johns.  196... 

7  Cow.  297,298 

Barker  v.   Phoenix  Ins.    Co.,  8 

Johns.  817 7  Cow.  650 

Barker  u.Thorald,  1  Saund.47  a,l  8  Cow.  663 
Barlow  t>.  Bishop,  1  East,  432.. .  8  Cow.  83 
Barlow  v.  Todd,  3  Johns.  368. ..  8  Cow.  31 
Barnaby  t>.  Barnaby.  1  Pick.  221  7  Cow.  181 
Barnard  t>.  Pope,  14  Mass.  434..  9  Cow.  572 
Barnehurst  v.  Yelverton,  Yelv.  83  8  Cow.  339 

Barnes  v.  Crawe,  1  Ves.  494 1  Wend.  658 

Barnes  v.  Williams.ll  Wheat.415  8  Cow.  600 
Barney  v.  Dewey,  13  Johns.  224  9  Cow.  25 

Baron  v.  Abeel,  3  Johns.  481 7  Cow.    38 

Barr  v.  Stevens,  1  Bibb.  293 7  Cow.  611 

Barry  v.  Mandell,  10  Johns.  563 

8  Cow.  640,666 

Barring  v.  Nash.  1  V.  &.  B.  550  9  Cow.  345 
Ban-one.  Paxton,  5  Johns.  258  9  Cow.  633 

Bart  v.  Young,  2  Burr.  1232 1  Wend.  278 

Bassett  v.  Salter,  2  Mod.  136 8  Cow.  173 

Basten  v.  Butler,  7  East,  481 8  Cow.    84 

Batesona.  Green,  5  T.  R.  412. ..     7  Cow.  760 

Bayley  t>.  Bates,  8  Johns.  188 8  Cow.    68 

Baylis  v.  Lucas,  1  Cowp.  112....  7  Cow.  721 
Beardsley  v.  Root,  11  Johns.  464  1  Wend.  430 
Beaty  v.  Beaty,  2  Johns.  Ch.  430  7  Cow.  276 
Beatty  v.  Mar.  Ins.  Co.,  2  Johns. 

109 7  Cow.  464,  465 

Beaumont  v.  Thorp,  1  Ves.  27  8  Cow.  447 
Beckford  v.  Welby,  2  Esp.  591..  7  Cow.  746 
Beecher  v.  Shirley,  Cro.  Jac.  211  7  Cow.  744 
Beecker  v.  Vrooman,  13  Johns. 

302 8  Cow.  34;     9  Cow.  309 

Beekman  v.  Frost,  18  Johns.  558.  8  Cow.  662 
Beck  man  St.,  Matter  of,  20  Johns. 

269.. 1  Wend.  55,  322,  324 

Bell  t>.  Hall,  12  Johns.  152 7  Cow.  151 

Bell  v.  Palmer,  6  Cow.  128 7  Cow.  459 

Bell  f>.  Wardell,  Willes,  204 7  Cow.  711 

Benedict  «.  Beebe,  11  Johns.  145  7  Cow.  264 
Bennett  v.  Bedford  Bank,  11 

Tyng,  421 8  Cow.  450 

Bennett  t>.  Hamill,  2  Sch.  &  Lef. 

577 8  Cow.  376 

Bennett  n.  Hull,  10  Johns.  364..  8  Cow.  219 
Bennett  t>.  Jenkins,  13  Johns.  50  1  Wend.  554 
Bennett  t>.  Rathbun,  17  Johns.  87  7  Cow.  151 
Bennet  r.  Smith,  15  Johns.  355, 

357 8Cow.  690 

Benson,  Ex  parts,  6  Cow.  592... 

7  Cow.  469  ;     9  Cow.  229 

Benson  v.  Remington,  2  Mass.  115    7  Cow.    93 

Bentley  v.  Smith,  3  Cai.  170 1  Wend.  218 

Beresford  v.  Hobson,  1  Madd.  364  1  Wend.  658 
Bergen  v. Bennet,  1  Cai.  Cas.  15,16  7  Cow.  193 
Berryman  v.  Wise,  4  T.  R.  366..  9  Cow.  32 
Betterbee  v.  Davis,  3  Camp.  70.  8  Cow.  101 

Betts  t.  Lee,  5  Johns.  338 7  Cow.    97 

Bickerdike  c.Bollmar,  1  T.  R.  408  1  Wend.  227 
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Bigelow  p.  Stearns,  19  Johns.  89 

7  Cow.  274  ;  8  Cow.  186,  808  ;  9  Cow.    63 
Bilbie  v.  Lumley,  2  East,  469.  470 

8  Cow. 

198;  9  Cow.  682;  1  Wend.  854,  363 
Birklxick  r.Hokoken  Horse  Ferry 

Boats,  17  Johns.  54 1  Wend.  560 

Bissel  v.  Hopkins,  3  Cow.  166..  8  Cow.  453 
Bissex  v.  Bissex,  8  Burr,  1730...  7  Cow.  43 
Birmingham  v.  Eirwan,  2  Sch  & 

Lef  444 7  Cow.  289 

Bize  v.  Dickson,  1  T.  R.  285.  .9  Cow.  683,  684 
Blackburn  *>.  Stupart,  2  East,  243  7  Cow.  276 
Blackwood  v.  Blithway,  1  Eq. 

Cas.  Abr.  317 9  Cow.  402 

Blake's  case,  6  Coke,  43 7  Cow.  227 

Bland  v.  Ansley,  2  Bos.  &  P.,  N. 

R.  331 7  Cow.  66;  9  Cow.  633 

Blount,  Sir  Henry,  case  of,  1  Atk. 

296 1  Wend.  41 

Bloss  «.  Cutting,  cited  2  Str. 

1194-5 9  Cow.  767 

Bloxam  t>.  Hubbard,  5  East.  407, 

420 1  Wend.  386 

Blunt  n.  Greenwood,  1  Cow.  15  7  Cow.  491 

Board,  Ex  parte,  4  Cow.  422 7  Cow.  582 

Boehm  «.  Sterling.  7  T.  R.  427..  7  Cow.  338 
Bodenham  v.  Purchase,  2  B.  & 

A.  45 9  Cow.  766 

Bodwell  v.  Swan,  3  Pick.  376. ..  7  Cow.  630 
Bogart  v.  Perry,  1  Johns.  Ch.  52, 

56,  57 9  Cow.  81,  82 

Bogart  v.  Perry,  17  Johns.  351..  9  Cow.  82 

Bogert  v.  Bussey,  6  Johns.  94 7  Cow.  456 

Boise.  Cranfield,  Sty.  239 9  Cow.  765 

Bolton  v.  Bishop  of  Carlisle,  2  H. 

Bl.  250 8  Cow.  74,  75 

Bond  v.  Ward,  7  Mass.  126 8  Cow.  68 

Bonney  v.  Ridgard,  1  Cox,  145. .  9  Cow.  340 
Boone  v.  Eyre,  2  Bl.  Rep.  1312-.  7  Cow.  75 
Boone  v.  Eyre,  1  H.  Bl.  273  8  Cow.  542 

Booth®.  Booth,  1  Salk.  322 8  Cow.  194 

Booth  v.  Rich,  1  Vern.  295 9  Cow.  374 

Borden  v.  Fitch,  15  Johns.  121, 

141,144,  223 

8  Cow.  308;  9  Cow.  220.  314:  1  Wend.  123 
Borthwick  v.  Carruthers,  1  T.  R. 

648 7  Cow.  181 

Bosanquet  v.  Wray;  6  Taunt.  597  9  Cow.  767 
Boston  Bank  v.  Chamberlin,  15 

Mass.  220 7  Cow.  181 

Bostwick  v.  Leach,  3  Day,  484. .  9  Cow.  42 
Botclere.  Allington,  1  Bro.Ch.  72  1  Wend.  669 
Bottomley  «.  Brooke.  1  T.  R.  621  9  Cow.  298 
Botsford  r.  Burr,  2  Johns.  Ch.409  8  Cow.  428 
Bours  e.Tuckerman,  7  Johns.  538  1  Wend.  293 
Bovy's,Sir  Ralph  case,  1  Vent.  193 

8  Cow.  443,444,  445 

Bowen  v.  Bell,  20  Johns.  338, 

340 9  Cow.  269,  270 

Bowes  v.  Howe,  5  Taunt.  30 8  Cow.  273 

Bowes  «.  Lucas.  Andr.  55 9  Cow.  765,  768 

Boyd  v.  Hitchcock,  20  Johns.  76  1  Wend.  172 
Brace  v.  Marlborough,  2  P. 

Wms.  491 8  Cow.  374 

Bradley  v.  Covel,  4  Cow.  350 

...7  Cow.  751;  8  Cow.  15 

Bradhurst  v.  Col.  Ins.  Co.  9 

Johns.  17 7  Cow.  583 

Bradshaw  v.  Callinghan,  8  Johns. 

558 9  Cow.  562 

Bradway  v.  Le Worthy,  9  Johns. 

251  ..  .  1  Wend.    89 


CITATIONS. 


iii 


Brandt  v.  Ogden,  1  Johns.  159..  9  Cow.  654 
Brant  v.  Dyckman,  1  Johns. 

Cas.  275 8  Cow.  294 

Brewster  v.  Sackett,  1  Cow.  574  8  Cow.  133 
Brewster  v.  Van  Ness,  18  Johns. 

133  .  ...  ...1  Wend.  539,  540 

Brewster  v.  Weld,  7  Mod.  230. .  7  Cow.  309 

Bricew.  Smith,  Willes,  1 1  Wend.  413 

Brick  Presbyterian  Church  fl.City 

of  N.  Y.,  5  Cow.  538 7  Cow.  604 

Bridge  t>.  King 1  Wend.  402 

Bridgen  v.  Carhartt,  1  Hopk.  234  9  Cow.  363 
Briggs  v.  Calverly,  8  T.  R.  629. .  8  Cow.  101 
Brill  «.  Lord,  14  Johns.  341.  .7  Cow.  388-400 
Brinckerhoff  «.  Brown,  7  Johns. 

Ch.  217 8  Cow.  391,  395 

Brinckerhoff  v.  Thallheimer,  2 

Johns.  Ch.  486 9  Cow.  361 

Brisbane  v.  Dacres,  5  Taunt.  144, 

155...1  Wend.  363  ;  9  Cow.  683,  685,  686 
Bristol  f>.  Wilsmore.l  B.  &  C.  514  8  Cow.  245 
Broad  «.  Jollyfee,  Cro.  Jac.  596  7  Cow.  309 
Bromaghinv. Thorp,  15  Johns. 476  9  Cow.  63 
Brom&elA, Ex  parte,!  Ves.,  Jr.  453  8  Cow.  357 
Brooks,  Ex  parte,  7  Cow.  428  . .  1  Wend.  20 
Brooks  v.  Bemiss,  8  Johns.  457..  7  Cow.  19 
Brooks  v.  Montague,  Cro.  Jac.  90  7  Cow.  730 
Broome  v.  Monck,  10  Ves.  611, 

613,  614. 1  Wend.  658,  669,  693 

Brotherson  v.  Hodges,  6  Johns. 

108 1  Wend.  385 

Brown,  Ex  parte,  7  Cow.  468. ..  9  Cow.  229 
Browne.  Chapman,  1  Bl.  Rep.427  1  Wend.  351 
Brown  v.  Childs,  17  Johns.  1....  1  Wend.  33 
Brown  v.  Cook,  9  Johns.  361.  .7  Cow.  298-315 
Brown  v.  Harraden,  4  T.  R.  148, 

151 ---  8Cow.  205 

Brown  v.  Higgs,  4  Ves.  708,  5 

Ves.  495 9  Cow.  484 

Brown  v.  Howard,  14  Johns.  122  1  Wend.  123 
Brown®.  Jones,  1  Atk.  188-  ...  8  Cow.  447 
Brown  v.  McKinnally,  1  Esp.279 

9  Cow.  681  ;  1  Wend.  354 

Brown  v.  Rivers,  Doug.  471 1  Wend.  360 

Brown  v.  Strong,  8  Johns.  96- ..  7  Cow.  292 
Brown  v.  Selden,  Tal.  Cas.,  240  1  Wend.  549 

Brown  v.  Waite,  2  Mod.  136 9  Cow.  138 

Brown  v.  Wotton,  Cro.  Jac.  73..  8  Cow.  44 
Bruce  ».  Lee,  4  Johns.  410,  411 

8Cow.  611  ;  9  Cow.  311 

Bruen  «.  Marquand,  17  Johns.  58  1  Wend.  336 
Buchanan  v.  Curry,  19  Johns.  187 

-...1  Wend.  336,  337 

Buck  v.  Campbell,  15  Johns.  456  1  Wend.  538 
Buckinghamshire  v.  Drury,  2 

Eden.  72,  Wilm.  notes  177- -  7  Cow.  184 
Buckle  v.  Mitchell,  18  Ves.  100  8  Cow.  449 
Bulkely  v.  Stewart,  1  Day,  133. .  1  Wend.  364 
Buller  v.  Harrison,  1  Cowp.  555, 

565,  566 7 

Cow.  460  ;  9  Cow.  682  :  1  Wend.  176,  178 

Bunn  v.  Riker,  4  Johns.  426 9  Cow.  174 

Bunn  v.  Winthrop,  1  Johns.  Ch. 

333 1  Wend.  441 

Burdick  v.  Green,  15  Johns.  247  8  Cow.  80 
Burlingame  «.  Burlingame,  7 

Cow.  92 8Cow.  85 

Burrv.  Skinner,  1  Johns.  Cas.  391  1  Wend.  284 
Burr  v.  Van  Buskirk,  3  Cow.  269  1  Wend.  309 
Busk  v.  Davis,  2  M.  &  S.  397. ...  7  Cow.  87 

Butler  v.  Barker,  3  Co.  32 -  7  Cow.  246 

Butler  v.  Kent,  19  Johns.  223- ..  8  Cow.  157 
Byrne  «.  Van  Hoesen,  5  Johns.  67  7  Cow.  38 


C 

Cabell  v.  Vaughan,  1  Saund.  291, 

note  (I) 9  Cow.  257  ;  1  Wend.  38ft 

Cadogan  v.  Kennett,  Cowp.  432 

-...8  Cow.  448-453 

Calvarta.  Horsfall,  4  Esp.  167..  7  Cow.  38 
Camberlingfl.  McCall,  3  Dall.  477  7  Cow.  357 
Cameron  v.  Lightfoot,  2  Bl.  Rep. 

1190 8  Cow.  270 

Cameron  t>.  Reynolds,  Cowp.  403  8  Cow.  213 

Camp  v.  Root,  18  Johns.  22 1  Wend.  315 

Campbell  v.  McComb,  4  Johns. 

Ch.534 9  Cow.  362- 

Campbell  v.  Walker,  5  Ves.  680, 

681 8  Cow.  373,  378-382 

Canfleld  v.  Monger,  12  Johns.  346  9  Cow.  3ft 
Carlos  v.  Fancourt,  5T.  R.  482-.  9  Cow.  780 
Carpenter  v.  Butterfield,  3  Johns. 

Cas.  145 8  Cow.  205 

Carter  v.  Murcot,  4  Burr.  2162..  1  Wend.  25» 
Cartwright  ®.  Rowley,  2  Esp.  723  1  Wend.  361 

Casey  v.  Brush,  2  Cai.  293 1  Wend.  534 

Casou  v.  Round,  Pre.  Ch.  226. ..  8  Cow.  374 
Catlett  «.  Pacif.  Ins.  Co.  1  Paine, 

619 _.- 1  Wend.  577 

Chaffe  v.  Thomas,  7  Cow.  358..  8  Cow.  256 
Champney,  Exparte,Dick.  350 ..  8  Cow.  35ft 
Chancellor,  &c.,  Oxford,  Case  of, 

10  Co.  57 8  Cow.  414 

Chandler  v.  Vilett,  2  Saund.  117, 

/.  n.  (1) 8  Cow.  236 

Chapman  v.  Eland,  5  B.  &  P.  82  8  Cow.  112 
Chapman  v.  Murch,  19  Johns.  290  8  Cow.  2ft 
Chapman  v.  Smith,  13  Johns.  81  1  Wend.  477 

Chase  v.  Box,  2  Freem.  261 9  Cow.  769 

Chatfleld  v.  Paxton,  1  T.  R.  285. 

1  Wend.  363  ;  9  Cow.  683 

Chedwick  v.  Hughes,  Carth.  465  8  Cow.  130 
Cheetham  v.  Lewis,  2  Johns.  104  7  Cow.  149 
Cheetham  v.  Lewis,  3  Johns.  42  8  Cow.  205 
Cheetham  v.  Tillotson,  4  Johns. 

499,  508,  509 8  Cow.  656,  663,  708 

Chef  man  v.  Nainby,  2  Ld.  Raym. 

1456;  2  Str.  739 7  Cow.  309 

Chenango  Bank  v.  Noyes 9  Cow.  205 

Cheriot  v.  Barker,  2  Johns.  346--  8  Cow.  205 
Chespeake  Ins.  Co.  v.  Stark,  6 

Cranch.  272-. 1  Wend.  574 

Chesterfield  v.  Jansen,  2  Ves.  155  8  Cow.  371 
Chichester  v.  Lethbridge,  Willes, 

71,  74. .7  Cow.  610  ;  8  Cow.  160,  161,  163 
Child  v.  North,  1  Keb.  203,  254 

---.9  Cow.  599,  602 

Chinney  v.  Blackburne,  1  H.  Bl. 

117,7i.  (a) 7  Cow.  700 

Chitton  0.  Whiffin,  3  Wils.  13, 

262,  340 8  Cow.  666 

Christ's  College  case,  1  Wm.B1.90  9  Cow.  473 
Christy  v.  Row,  1  Taunt.,  309...  9  Cow.  671 
Church  ads.  Clason,  Colm.  63...  1  Wend.  106 
Chryslin,  Ex  parte,  4  Cow.  82...  9  Cow.  229 

Chudleigh's  case,  1  Co.  120 9  Cow.  518 

Church-Wardens  v.  Smith,  3 

Burr.  1272 9  Cow.  90 

Clapp  v.  Bromagham,  8  Cow.  746  9  Cow.  307 
Clare's  case,  Sir  Edward,  6 

Coke,  18 - 9  Cow.  457 

Clark  v.  Clements,  6  T.  R.  525-- 

7  Cow.  276 ;  8  Cow.  173  ;  9  Cow.  138 

Clark  v.  Henry,  2  Cow.  324 1  Wend.  437 

Clark  V.  Pinney,  6  Cow.  301 1  Wend.  430 

Clark  v.  Skinner,  20  Johns.  467.  1  Wend.  Ill 
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€lark  «.   Stevenson,  2  Bl.  Rep. 

804 1  Wend.  300 

Clayton  v.  Andrews,  4  Burr.  2101    8  Cow.  219 

Clayton's  case,  1  Mer.  006 9  Cow.  768 

Clayton  v.  Blakely,  b  T.  R.  8 8  Cow.  231 

Clark  v.  Gray.  6  East,  567 8  Cow.    42 

Clayton  v.  Kynafton,  2  Salk.  574  1  Wend.  231 
Clements  v.  Brush,  8  Johns.  Ch. 

180 1  Wend.  335 

Clerk  v.  Withers,  2  Ld.  Raym. 

1072 8Cow.  194 

Cleveland  v.  Strong,  2  Cow.  448.  7  Cow.  478 
Cobden  v.  Kendrick,  4  T.  R. 

431 IWend.  362 

Cockerill  v.   Armstrong,  Willes, 

100 1  Wend.  130 

Codwise  v.  Gelston,  10  Johns.  521 

8  Cow.  356,  357 

Coggleshall  v.   Pelton,  7  Johns. 

Ch.   202 -- 9  Cow.  488 

Cohen  C.Armstrong,  1  Maule&  S. 

724. 7  Cow.  181 

Coit  v.  Com.  Ins.  Co.,  7  Johns. 

385,  390 7  Cow.  214 

Colden  v.  Knickerbacker,  2  Cow. 

49 - -     8  Cow.  662 

Coleman  v.  Southwick,  9  Johns. 

45     7Cow.636 

Cole  v.  Hindson,  6  T.  R.  234 7  Cow.  333 

Coles  v.  Coles,  15  Johns.  319 7  Cow.    78 

Coles  v.  Jones,  2  Vern.  692-764..  9  Cow.  319 
Collins  v.  Blantern,  2  Wils.  347. 

350,  351 8  Cow.  292,  738;  9  Cow.  310 

Collins  v.  Tony,  7  Johns.  278,  283 

.7  Cow.  201;  9  Cow.  670 

Colville  v.  Parker,  Cro.  Jac.,  158,  8  Cow.  444 
Combers  v.  Walton,  1  Lev.  224..  8  Cow.  236 

Combes  case,  9  Co.  76,  77 7  Cow.  454 

Com.  v.  Colins,  3  S.  &  R.,  220.. .  9  Cow.  605 
Commonwealth  v.  Clap,  4  Mass. 

169 7Cow.  626 

Commonwealth  v.  Griffith,  2  Pick, 

11 7Cow.    68 

Com.  v.  Judd.2Mass.329- .9  Cow.  601,  604,  611 
Commonwealth  v.  Kingsbury,  5 

Mass.  106.. .8  Cow.  243  ;  9  Cow.  594,  621 
Commonwealth  v.  Linton,  2  Vir- 
ginia Cas.  476 9  Cow.  783 

Commonwealths.  Morse,14Mass. 

217 7  Cow.  299;  8  Cow.  138 

Comstock  v.  Smith,  7  Johns. ,  87,  7  Cow.  360 
Comyns  v.  Boyer,  Cro.  El.  405..  8  Cow.  29 
Connecticut  v.  Jackson,  1  Johns. 

Ch.  14, lWend.522 

Conroe  v.  Birdsall,  1  Johns.  Cas. 

127 7Cow.  180 

Conroy  v.  Warren,  3  Johns.  Cas. 

259 7Cow.  176 

Cook  v.  Com.  Ins.  Co.,  11  Johns. 

45,  46, 7  Cow.  200 

Cook  v.  Satterlee,  6  Cow.  108,. ..  1  Wend.  523 
Cook  v.  Munstone,  4  B.  &  C.  355  9  Cow.  153 
Cooper  v.  Bissell,  15  Johns.  318. 

319, 8  Cow.  663;  1  Wend.  437 

Cooper  v.  Cummings,  20  Johns. 

90 1  Wend.  260 

Cooper  v.  Elston,  7  T.  R.  14 8  Cow.  219 

Cooper  c.  Heermance,  3  Johns. 

318. 7Cow.  452 

Cooper  c.  Kerr,  MS8 7  Cow.  1 76 

Cooper  v.  Rankin,  5  Binn.  615..  1  Wend.  431 

Corbet's  case,  1  Co. ,  85 7  Cow.  246 

Corbyn  v.  French,  4  Ves.  418. ..     9  Cow.  449 
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Corp.  of  Scarborough,  Case  of,  2 

Str.  1180 9  Cow.  411 

Corporation  of  N.  Y  v.  Mapes,  6 

Johns.  Ch.  49,60 1  Wend.  323 

Cortelyou  v.  Lansing,  2  Cai.  Cas. 

216 7  Cow.  694 

Cortelyou  v.  Van  Brundt,  2  Johns. 

361 7Cow.  744 

Coventry  v.  Barton,  17  Johns.  142  9  Cow.  155 
Cox  v.  Prentice, 3  Maule  &  S.,  344, 

345,  348 

7  Cow.  460  ;  1  Wend.  177, 178,  362 

Cox  v.  Roll,  2  Wils.  253 7  Cow.  401 

Craig  v.  Cundell,  1  Camp.  381. .. 

7  Cow.  66;  9  Cow.  633 

Crammond  v.  Roosevelt,  2  Johns. 

Cas.,  382 7  Cow.  318 

Crane  ®.  Drake,  2  Vern.  616 

9Cow.  337,  338,  339 

Crane  v.  French 1  Wend.  313 

Cranstown  v.  Exrs.  of  Kenney,  9 

Johns.  212 7  Cow.  187 

Cranvel  v.  Sanders,  Cro.  Jac.  497  8  Cow.  59 
Crary  v.  Turner,  6  Johns.  51,  53. 

7  Cow.  744;  8Cow.  174 

Crawley  v.  Crawley,  1  Vern.  170, 

175 7  Cow.  341 

Cremer  v.  Higginson,  1  Mason, 

323  -. 9Cow.  771 

Crepps  v.  Durden,  Cowp.  640,  647  7  Cow.  251 
Cresson  v.  Stout,  17  Johns.,  116.  7  Cow.  321 

Croft  ».  Pawlet,  2  Str.,  1109 1  Wend.  413 

Crogate's  case,  8  Co.,  132 1  Wend.  130 

Crookshank  v.  Burrell,  18  Johns. 

58.. 8  Cow.  219 

Crookshank  ».  Gray,  20  Johns. 

344 1  Wend.  477 

Crosby,  Mayor  of  London, 3  Wils. 

188,  193 7  Cow.  341 

Crosby  v.  Wadworth,  6  East,  611  9  Cow.  42 

Crow  v.  Brown,  12  Mod.  389 8  Cow.  183 

Cruchley  v.  Clarance,  2  Maule  &  S. 

90 7  Cow.  338 

Cudner  v.  Dixon,  10  Johns.  106. .  7  Cow.  717 
Cummin  ®.  Smith,  2  S.  &  R.  440.  9  Cow.  32 
Cumming  v.  Hackley,  8  Johns. 

202,  206 7  Cow.  669  ;  1  Wend.  430 

Currie  0.  Child,  3  Camp.  283 1  Wend.  125 

Currie  v.  Henry,  2  Johns.  433...  1  Wend.  209 
Currie  v.  Moore,  1  Johns.  491-..  1  Wend.  501 
Curry  v.  Prindle,  11  Johns.  444.  7  Cow.  252 
Curtis  v.  Groat,  6  Johns.  168 

7  Cow.  97;  8  Cow.  44 

Cuthbert  v.  Haley,  8  T.  R.,  390  .  8  Cow.  691 

D 
Da  Costa  c.  Da  Costa,  3  P.  Wms. 

139 8  Cow.  371 

Da  Costa  v.  Jones,  Cowp.  729. ..  9  Cow.  174 
Dagnall  v.  Wigley,  11  East,  43..  8  Cow.  300 
Dakin's  Case,  2  Saund.  291,  n...  7  Cow.  43 
Dakin  v.  Hudson,  6  Cow.  221. ..  8  Cow.  308 

Dale  v.  Birch,  3  Camp.  347 1  Wend.  541 

Dan  v.  Brown,  4  Cow.  483,  491.. 

9  Cow.  220,  221,  222  ;  1  Wend.  413 

Daniel  v.  Shipworth,  2  Bro.  Ch. 

155.. 9  Cow.  378 

Daniel  v.  Upley,  Latch,  10 7  Cow.  181 

Darbishire  v.  Parker,  6  East,  3..  7  Cow.  711 
Dashwood  v.  Bithazay,  Mosely, 

196 9  Cow.  376,  382,  384 

Dashwood  v.  Blythway,!  Eq.Cas. 

Abr.  317. .  9  Cow.  381 


CITATIONS. 


Da  vie  0.  Beardsham,  1  Ch.  Gas. 

39 1  Wend.  658 

Davies  0.  Pierce,  2  T.  K,  53 

., 7  Cow.  325;  9  Cow.  192 

Davis  0.  Mason,  5  T.  R.,  118.-..     7  Cow.  309 
Davoue  0.  Fanning,  2  Johns.  Ch. 

252-. 8Cow.  373 

Dawe  v.  Holdsworth,  Peake,  64, 

9  Cow.  436,  766,  770 

Day  v.  Wilber,  2  Cai.  258 8  Cow.  708 

Dean,  Ex  parte,  2  Cow.  605 1  Wend.   42 

Decker  v.   Livingston,  15  Johns. 

482 .- 8  Cow.  308 

DeCosta  v.  DePas,  Arab.  228 9  Cow.  447 

DeLabigarre  v.    Bush,  2  Johns. 

Ch.  490 9  Cow.  365 

De  la  Courtier  v.  Bellamy,  2  Show. 

422. 7  Cow.  338 

Delafield  v.  Hand,  3  Johns.  310..    7  Cow.  443 
Demick  0.   Chapman,  11  Johns. 

132 1  Wend.  469 

De  Moranda  v.  Dunkin,  4  T.  R. 

119--- 7Cow.  746 

Denn  v.  Gaskin,  Cowp.  661,  957. 

7  Cow.  195,  197 

Denning  v.   Smith,  3  Johns.  Ch. 

338,  345 8  Cow.  53,  374,  382 

Dennis  v.  Cummins,  3  Johns.  Cas. 

297 7Cow.  310 

Denton  v.  Jackson,  2  Johns.  Ch. 

335 1  Wend.  135 

Denton  0.  Noyes,  6  Johns.  296. ..  7  Cow.  251 
Depeyster  v.  Col.  Ins.  Co.  3  Cai. 

85 - 7  Cow.  580 

DeRiemer  v.  Cantillon,  4  Johns. 

Ch.  85 8  Cow.  377 

Devaynes  v.  Noble,  1  Mer.  584, 

606,  610 9  Cow.  435,  765 

Dewey  v.  Osborn,  4  Cow.  338.- .  8  Cow.  222 
Dey  v.  Dunham,  2  Johns.  Ch., 

182 -. 8  Cow.  264 

Dickinson  ».    Gilliland,  1   Cow. 

498 -..     7Cow.  560 

Dickson  v.  Evans,  6  T.  R.,  57. ..  7  Cow.  704 
Dieffendorf  v.  Reformed  Calvinis- 

tic  Church,  20  Johns.  12.  .8  Cow.  478,  529 
Dillenbach    v.   Jerome,   7   Cow. 

294-..- 8Cow.  137 

Dob  v.  Halsey,  16  Johns.  38 1  Wend.  531 

Dobson  v.  Keys,  Cro.  Jac.  261...     7  Cow.  485 

Dodge,  Ex  parte,  7  Cow.  147 1  Wend.    42 

Doe  v.  Batten,  Cowp.  246 1  Wend.  136 

Doe  v.  Bell,  5  T.  R.  471 8  Cow.  230 

Doe  v.  Campbell,  10  Johns.  477.  9  Cow.  654 
Doe  v.  Copestake,  6  East,  328...  9  Cow.  502 
Doe  v.  Manning,  9  East,  59,  63,  64 

8  Cow.  444,449 

Doe  v.  Martyr,  4  B.  &  P.,  332...  8  Cow.  449 
Doe  v.  Prosser,  Cowp.  129,  217. . 

8  Cow.  731;  9  Cow.  554,  557 

Doe  0.  Reid,  11  East  51 9  Cow.  555 

Doe  v.  Routledge,  Cowp.  705,  710 

8  Cow.  441,  448,  449 

Doe  v.  Wilde,  5  Taunt.  183 8  Cow.  294 

Domina  Regina  v.  King,  1  Salk. 

342, 9  Cow.  781 

Domina  Regina  0.  Yarrington,  1 

Salk.  406 9  Cow.  781 

Donely  v.  Rockfeller,  4  Cow.  253  7  Cow.  238 
Door®.  Munsell,  13  Johns.,  430. 

..8  Cow.  293,  311 

Doremus  0.    Selden,  19  Johns., 

213. 1  Wend.  206 

€OWEN  7,  8,  9,  WEND.  1.  2 


Dorian  0.  Sammis,  2  Johns.  179. 

-- 9  Cow.  309,  311 

Dorsey  0.  Gassaway,  2  Har.  &  J. 

402,  411,  412 9  Cow.  770 

Douglass   0.   Clark,   14   Johns., 

177 8  Cow.  665 

Douglass  0.  McAllister,  3  Cranch 

298 7  Cow.  687 

Douglas  0.  Patrick,  8  T.  R.,  683.  8  Cow.  101 
Dover  Street,  18  Johns.  506.... 

1  Wend.  54,  322 

Drake  0.   Barrymore,  14  Johns. 

166 1  Wend.  216 

Drewe0.  Coulton,  1  East, 563, n(a)  8  Cow.  185 
Drury  0.  Defontaine,!  Taunt.  135  8  Cow.  30 

Drury  0.  Drury,  2  Eden,  39 8  Cow.    86 

Dudley's  case,  2  Sid.  71 9  Cow.  781 

Duke  of  St.  Albans  0.  Shore,  1 

H.  Bl.  270- 8  Cow.  542 

Dumond  0.  Carpenter,  3  Johns. 

183 7  Cow.  626 

Duncombe  0.  Wingfield,  Hob. 262  8  Cow.  413 
Dunham  0.  Chamberlin,  9  Johns. 

224 1  Wend.  554 

Dunham 0.  Dey,  2  Johns.  Ch.  189; 

15  Johns.  554,  555 

-- 8  Cow.  264;  1  Wend.  437 

Dunkley  0.  Van  Buren,  3  Johns. 

Ch.  330,  331 .9  Cow.  360,  361,  402 

Dunnett  0.  Tomhagen,  3  Johns. 

154 9Cow.  165 

Dusenbury  0.  Ellis,  3  Johns.  Cas. 

70 , 8  Cow.  585 

Dutch  0.  Warren,  cited  2  Burr. 

1010 7  Cow.  688,  689,  690 

Dyer  0.  Miffing,  2  Bl.  Rep.,  1035.  7  Cow.  251 
Dyett  0.  Pendleton, 8  Cow.  325,  331,  332 

E 

Eaken  0.  Thorn,  5  Esp.  4 9  Cow.  169 

Earle  0.  Rowcroft,  4  T.  R.,  352.  1  Wend.  106 
Eason  0.  Newman,  Cro.  Eliz.  495  8  Cow.  414 
Eastburn  0.  Kirk,  2  Johns.  Ch. 

317 8Cow.  359 

East  India  Co.  0.  Clavell,  Gilb.Eq. 

37,  39 8Cow.444 

Eaton  0.  Jaques,  Doug.  461-2-..  9  Cow.  90 
Edwards  0.  Harben,  2  T.  R.  587.  6  Cow.  453 
Edwards  0.  Hodding,  5  Taunt. 

815 IWend.  177 

Ellison  0.  Ellison,  6  Ves.  656 9  Cow.  484 

Else  0.  Ferris,  Anth.  25  n.  (c) 7  Cow.  633 

English  0.  Derby,  2  B.  &  P.,  62. ,  9  Cow.  206 
Enys  0.Donnithorne,2Burr.  1190  1  Wend.  151 
Ernst  0.  Bartle,  1  Johns.  Ch.  319  1  Wend.  231 
Erwin  0.  Saunders,  1  Cow.  250 -.  7  Cow.  50 
Evans  0.  Webb,  1  Yeates,  424. . .  7  Cow.  290 
Eyre  0.  Countess  of  Shaf tsbury, 

3  P.  Wms.  103..  9  Cow.  473 


F 


Fair  0.  Mclver,  16  East,  131 7  Cow.  482 

Fairclaim  0.  Shackleton,  5  Burr. 

2604 9  Cow.  555 

Falkland  0.  Bertie,  2  Vern.  333 ..     9  Cow.  473 
Farmer  0.  Arundel,  2  Bl.  Rep., 

824-5 1  Wend.  360,  684 

Farmer  0.  Darling,  4  Burr.  1974.  1  Wend.  352 
Farmer  0.  Davies,  1  T.  R.  109... 

- 7  Cow.  677,  700 

Farr's  case,  T.  Ray m.  81 9  Cow.  781 

N.  Y.  R.,  10.  17 


CITATIONS. 


Farr  t>.  Newman,  4  T.  R.  682...  8  Cow.  68 
Farrington  t>.  Paine,  15  Johns. 

482 1  Wend.  488 

Faulkner's  case,  1  Saund.  249.. .  9  Cow.  588 
Faxon  v.  Mansfield,  2  Mass.  147.  8  Cow.  64 
Fearon  t.  Stephenson.  Beame's 

Orders,  260,  n.  (2) 9  Cow.  761 

Felter  v.  Mulliner,  2  Johns.  181.  8  Cow.  178 
Fenton  v.  Emblers,  8  Burr.  1278, 

1  Bl.  Rep.  858 7  Cow.  265 

Fenton  v.  Goundry,  18  East,  473. 

8  Cow.  271,  272 

Fenwick  v.  Sears,  1  Cr.  259 7  Cow.    68 

Ferris  v.  Coles,  3  Cai.  212,  213...  1  Wend.  235 
Ferris  v.  Smith,  17  Johns.  221...  9  Cow.  566 
Fleming  v.  Gilbert,  3  Johns.  528.  8  Cow.  50 

Floyd's  case,  Hob.  26 9  Cow.  477 

Floyd  v.  Barker,  12  Co.  25 8  Cow.  182 

Floyd  v.  Day,  8  Mass.  403 1  Wend.  430 

Field  v.   Holland,  6  Cr.   8,   14, 

27  9  Cow.  771 

Field  v.  Nickerson,  13  Mass.  131.     7  Cow.  712 

Field  v.  Park,  20  Johns.  140 8  Cow.    28 

Field  v.  Schieffelin,  7  Johns.  Ch. 

150 9  Cow.  342 

Fineux  9.  Hovenden,  Cro.  El.  664    8  Cow.  161 
First  Religious  Soc.  of  Whites- 
town  v.  Stone,  7  Johns.  115. 

8  Cow.  477,  529 

Fisher  v.  Fields,  10  Johns.  495..  9  Cow.  255 
Fisher  v.  Prince,  3  Burr.  1363.. .  7  Cow.  694 
Fitch  v.  People,  16  Johns.  141...  9  Cow.  29 

Fitzer  v.  Fitzer,  2  Atk.  511 8  Cow.  446 

Fitzgerald  v.  Villiers,  3  Mod.  236.  8  Cow.  236 
Foot  v.  Sabin,  19  Johns.  154, 157, 

158 1  Wend.  122,  531 

Foot  v.  Tracy,  1  Johns.  45 7  Cow.  635 

Foote  v.  Colvin,  3  Johns.  216 8  Cow.  221 

Ford  v.  Crane,  6  Cow.  71 1  Wend.  31 

Ford  v.  Hopkins,  1  Salk.  283....  9  Cow.  672 
Ford  9.  Phillips,  1  Pick.  202.. ..  7  Cow.  181 
Fores  v.  Wilson,  PeakeCas.  55..  1  Wend.  379 

Forrest  v.  Elwes,  4  Ves.  492 7  Cow.  695 

Forster  v.  Fuller,  6  Mass.  58 8  Cow.    62 

Forster  v.  Hale,  3  Ves.,  Jr.  696 .. 

1  Wend.  657,  689 

Forrester's  case,  1  Sid.  41 7  Cow.  181 

Forward  v.  Pittard,  1  T.  R.  31-2 

n.  (a) 7  Cow.  283 

Foster  9.  Allanson,  2T.  R.  483,  n.  1  Wend.  534 
Fowellfl.  Forrest,  2  Saund.  48,  n. 

(a) 9  Cow.  38;  1  Wend.  231 

Fowler  v.  Down,  1  B.  &  P.  47..  7  Cow.  329 
Fowler  v.  Sharp,  15  Johns.  323.- 

7  Cow.  703,  705 

Fox  T.  Vanderbeck,  5  Cow.  513.  1  Wend.  509 
Fowler  v.  Sbamtitle,  Burr.  1290.  1  Wend.  317 
Franchot  v.  Leack,  5  Cow.  506, 

508 8  Cow.  293;    9  Cow.    41 

Francis  v.  Wigzell,  1  Madd.  262.  8  Cow.  310 
Franklin  n.  Osgood,  14  Johns., 

527,  553...   .7  Cow.  196  ;  8  Cow.  554.  583 
Franklin  v.  Tallmadge,  5  Johns., 

84... 9Cow.  148 

Franklin  v.   United  Ins.   Co.,  2 

Johns.  Cas.  285 1  Wend.  28 

Frary  v.  Dakin,  7  Johns.  75 8  Cow.  655 

Frear  v.  Evertson,  20  Johns., 142.  9  Cow.  319 
Frear  v.  Hardenburgh,  5  Johns. 

275 7  Cow.  264 

Freeman  v.  Bernard,  1  Ld.  Raym. 

248 7  Cow.  186 

Frier  t.  Jackson,  8  Johns.  495. ..  1  Wend.  27 
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Frontine  v.  Frost,  8  Bos.  &  P.  807  7  Cow.  704 
Frontine  t>.  Small,  2  Ld.  Raym. 

1418,  Str.  705 7  Cow.  855 

Frost 0.  Beekman,  1  Johns.Ch.802  8  Cow.  874 

Frost  v.  Carter,  1  Johns.  Cas.  73.  8  Cow.  473 

Frost  9.  Raymond,  2  Cai.  194...  8  Cow.  40 

Fry  v.  Hill,  7  Taunt.  398 7  Cow.  711 

Fullagar  v.  Clark,  18  Ves.  483. ..  8  Cow.  371 
Fuller  v.  Hubbard,  6  Cow.  13,  22 

7  Cow.  54,  57 

Fuller  v.  Smith,  3  Salk.  365 9  Cow.  671 

Furman  v.  Haskin,  2  Cai.  372...  7  Cow.  711 

G 

Gainsford  «.  Carroll,  2  B.&C.  624 

7  Cow.  687-691 

Galatian  9.  Erwin,  1  Hopk.  Ch. 

54-59 8  Cow.  363 

Gardere  v.  Col.  Ins.  Co.,  7  Johns. 

514 7  Cow.  444;  1  Wend.  577 

Gardiner  9.  Garniss,  1  Hopk.  306  9  Cow.  756 
Gardiner  v.  Painter,  Cas.  t.  King 

C,  65 8  Cow.  445 

Gardner  9.  Campbell,  15  Johns. 

401 9  Cow.  268;  1  Wend.  Ill,  114 

Gardner  9.  Gardner,  10  Johns.  47 

9  Cow.  312-315 

Gardner  9.  Turner,  9  Johns.  260..  7  Cow.  722 
Garson  9.  Green,  1  Johns.  Ch.  308  9  Cow.  318 
Garth  9.  Mois,  1  Keb.  486,  &  Sty. 

446 8  Cow.  444 

Gary  9.  Hall,  11  Johns.  441 7  Cow.    94 

Gascoigne  9.  Barker,  3  Atk.  8...  1  Wend.  550 
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1  R.  L.  135                     

1  R.  L.  328,  339.  330  ;  Sess.  37, 
ch.  171  7  Cow   722 

1  R.  L.  143  

1  R.  L.  144,  sec  5 

1  R.  L.  331,  sec.  20                          7  Cow  382 

1  R.  L.  155                 

1  R.  L.  341,  sec.  21                         9  Cow  583 
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1  R.  L.  335 8  Cow.  700 

1  R.  L.  348,  sec.  2 7  Cow.  152 

1  R.  L.  344,  sec.  4 8  Cow.  116 

1  R.  L.  364 7  Cow.  243 

1  R.  L.  365 9  Cow.  226 

1  R.  L.  369 1  Wend.  412 

1  R.  L.  870,  sec.  4 9  Cow.  123-125 

1  R.  L.  873,  sec.  2 9  Cow.  123 

1  R.  L.  887 9Cow.    29 

1  R.  L.  890 7  Cow.  346 

1  R.  L.  393..! 7  Cow.  314 

1  R.  L.  395 1  Wend.  118 

1  R.  L.  379,  sec.  18 7  Cow.  536 

1  R.  L.  404,405 9  Cow.  779 

1  R.  L.  410 9  Cow.  588 

1  R.  L.  416.- -     8  Cow.  236 

1  R.  L.  417,  418,  sec.  10 7  Cow.  722,  723 

1  R.  L.  418 1  Wend.    83 

1  R.  L.  418,  420,  sec.  5 8  Cow.  213 

1  R.  L.  425 1  Wend.  118 

1  R.  L.  425,  sec.  9.. 1  Wend.  401 

1  R.  L.  437 1  Wend.  309 

1  R.  L.  444 1  Wend.  135 

1  R.  L.  454,  sec.  30... 8  Cow.  307 

1  R.  L.  460..  ..  1  Wend.  162 


1  R.  L.  486 9  Cow.  392 

1  R.  L.  500 9  Cow.    81 

1  R.  L.  500,  sec.  1 7  Cow.  554 

1  R.  L.  507 9  Cow.  564 

1  R.  L.  512 9  Cow.  306 

1  R.  L.  512,  sec.  9 8  Cow.  115 

1  R.  L.  515 9  Cow.  297 

1  R.  L.  518,  sec.  6 7  Cow.  228 

1  R.  L.  521,  (c) 1  Wend.  312 

1  R.  L.  525 J 9  Cow.  692 

1  R.  L.  525,  526 8  Cow.  116 

2  R.  L.  4 1  Wend.    26 

2R.  L.  14 7  Cow.  341 

2R.  L.  15 7  Cow.  157 

2R.  L.  125 8Cow.  288 

2R.  L.  184 9  Cow.    63 

2R.  L.  187,  sec.  18 7  Cow.    27 

2R.  L.  193. 8Cow.    28 

2  R.  L.  370,  399,  sec.  143 1  Wend.  279 

2R.  L.  408 -. 1  Wend.    54 

2  R.  L.  445,  sec.  267 7  Cow.  603 

2  R.  L.  447 7  Cow.  603 

2  R.  L.  460 7  Cow.  603 

2  R.  L.  503,  sec.  10 9  Cow.  583 

2R.  L.  556 7  Cow.  537 
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CASES 

ARGUED    AND    DETERMINED 


IN  THE 


SUPREME    COURT 


OF  THE 


STATE   OF  NEW  YORK, 

IN 
FEBRUARY  TERM,  1827,  IN  THE  FIFTY-FIRST  YEAR  OF  OUR  INDEPENDENCE. 


JACKSON,  ex  dem.  MERRIT, 

•v. 
BOWEN  AND  NEFF. 

Mortgage — Misdescription  of  Bond — Variance, 
Immaterial— Power  of  Sale— Advertisement  of 
Sale  under  Statute — Irregular  Conveyance — 
Levy,  on  sufficient  Personal  Property  to  Satisfy 
Judgment,  Extinguishes  it —  Usury. 

The  reference  in  a  mortgage  to  the  collateral  se- 
curity, was  to  a  bond  bearing  even  date,  for  $750, 
executed  by  the  mortgagor  to  the  mortgagees.  The 
bond  intended  was  dated  a  few  days  prior  to  the  date 
of  the  mortgage;  was  to  the  mortgagees  and  two 
others  ;  and  was  a  bond  of  indemnity,  &c.,  against  a 
promissory  note  for  $750,  executed  by  the  mort- 
gagees and  the  two  others,  to  the  mortgagor  or  or- 
der, dated  Nov.  18,  1817 ;  which  the  makers  were 
obliged  afterwards  to  pay  ;  held,  that  the  variance 
was  immaterial;  and  that  the  reference  was  suffi- 
ciently certain ;  or  if  not,  that  it  might  be  made  so 
by  parol  evidence,  showing  that  this  was  the  bond 
intended. 

Whether  a  total  misdescription  of  the  bond  would 
have  vitiated  the  mortgage,  qucere. 

The  note,  intended  by  the  mortgage,  was  on  de- 
mand, payable  to  the  mortgagor  or  bearer,  and 
dated  Nov.  17, 1817  ;  whereas  the  bond  recited  it  as  a 
note  for  $750,'  generally,  payable  to  the  obligor  or 
order,  and  dated  Nov.  18, 1817.  Held,  that  the  vari- 
ance was  immaterial ;  and  that  the  obligees  might 
show  by  parol  what  note  was  intended  by  the  bond. 

It  seems  that  a  fixing  up  of  the  advertisement  of 
a  sale,  under  the  power  contained  in  the  mortgage, 
on  the  Court  House  door,  for  the  purposes  of  fore- 
closure at  law  is,  prima  facie,  sufficient  within  the 
Statute,  1  R.  L.,  374,  sec.  6,  without  showing  it  to 
have  been  continued. 

A  conveyance  by  a  mortgagee,  as  upon  a  statute 
foreclosure,  under  the  power  of  sale  in  his  mort- 
gage, even  if  the  proceedings  to  foreclose  be  irreg- 


NOTE.— Mortgage— Assignee  of  mortgage  in  posses- 
sion. 

The  assignee  of  a  mortgage  in  possession  is  protected 
by  the  mortgage  though  no  foreclosure  is  shown. 
Jackson  v.  Minkler,  10  Johns.,  480.  See,  also,  Wins- 
low  v.  McCall,  32  Barb.,  241 :  Bolton  v.  Brewster.  32 
Barb.,  389;  Madison  Ave.  Bap.  Ch.  v.  Bap.  Ch.,  &c., 
73  N.  Y.,  82 ;  Trimm  v.  Marsh,  54  N.  Y..  599 ;  13  Am. 
Rep.,  623. 

The  assignee  of  the  mortgagee  has  the  same  rights  as 
his  assignor  had.  Jackson  v.  Minkler,  10  Johns.,  480; 
Jackson  v.  Fuller,  4  Johns.,  215;  Jackson  v.  Hopkins, 
18  Johns.,  487;  Jackson  v.  Stackhouse,  1  Cow..  122: 
Eastman  v.  Batchelder.  36  N.  H.,  141 ;  Gould  v.  New- 
man, 6  Mass.,  239;  fielding  v.  Manly,  21  Vt.,  551;  Good- 
man v.  White,  20  Conn..  317. 

A  mortgagee  in  possession,  after  default,  cannot  be 
ejected  by  the  mortgagor  till  the  mortgage  is  satis- 
fled.  See  20  Wend.,  260,  note. 
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ular,  yet  carries  all  his  interest  as  mortgagee,  to  the 
purchaser,  as  well  in  the  debt  as  in  the  land  mort- 
gaged. 

Such  a  deed,  at  least,  operates  as  a  good  assign- 
ment of  the  mortgage ;  and  the  purchaser  may  claim 
as  assignee. 

The  assignee  of  a  mortgage  in  possession  will  be 
protected  against  an  action  of  ejectment  by  the 
mortgagor  and  all  persons  coming  in  under  him  ; 
and  this,  though  his  assignment  was  obtained  on  an 
usurious  consideration. 

The  lessees  of  the  usurious  assignee  of  a  mortgage, 
in  possession,  without  notice  of  the  usury,  are  to  be 
considered  bona  flde  purchasers ;  and  will,  as  such, 
be  protected  against  the  allegation  of  usury. 

A  levy  on  sufficient  personal  property  to.  satisfy  a 
judgment,  though  the  execution  be  returned  un- 
satisfied by  the  direction  of  the  plaintiff  or  the  as- 
signee of  the  judgment,  extinguishes  the  judgment ; 
and  a  sale  of  land  under  a  subsequent  execution 
thereon  is  void,  especially  if  the  purchaser  at  the 
sale  be  not  a  bona  flde  purchaser. 

Citations— 5  Cow.,  529  ;  9  Johns.,  90 ;  8  Johns.,  457 ; 
10  Johns.,  185,  480  ;  4  Cow.,  417 ;  Amb.,  626;  1  Ves., 
62  ;  2  Mad.,  257. 

I?  JECTMENT,  for  130  acres  of  land  in  Ho- 
J-J  mer,  Cortland  Co. ;  tried  at  the  circuit  in  that 
county,  Dec.  19,  *1825,  before  Throop,  [*14 
Circuit  J.,  when  the  case  made  out  was  as  fol- 
lows: 

The  title  to  the  premises  was  in  Solomon 
Noble,  Nov.  17,  1817.  May  13,  1818,  a  judg- 
ment was  perfected  and  docketed  against  him, 
in  the  Cortland  C.  P.,  for  $610,  in  favor  of 
Dickson  and  Keep,  on  which  a  ft.  fa.  issued  for 
the  $610,  indorsed  for  $262.64.  A  deed  was 
executed  by  the  sheriff  of  Cortland,  to  the  les- 
sor of  the  plaintiff  for  the  premises  in  question, 
dated  Apr.  29,  1820.  This  recited  the  execu- 
tion, as  directing  the  sheriff  to  collect  $262.64, 
the  sum  indorsed,  not  the  sum  in  the  body  of 
the  writ;  and  that  the  premises  had  been  sold 
to  the  lessor  of  the  plaintiff  for  $260.  The  deed 
was  objected  to  as  evidence  by  the  defendant, 
on  the  ground  that  it  misrecited  the  execu- 
tion; but  the  objection  was  overruled. 

Nov.  8,  1817,  Noble  mortgaged  the  premises 
to  Rufus  and  Obadiah  Boies  and  Asahel  Ly- 
man,  in  fee,  which,  as  stated  in  the  mortgage, 
was  for  securing  $750,  according  to  the  condi 
tion  of  a  bond  bearing  even  date  therewith, 
executed  by  the  mortgagor  to  the  mortgagees. 
This  mortgage  contained  the  usual  power  of  sale. 
The  defendants  also  gave  in  evidence  a  bond, as 
the  one  referred  to  in  the  mortgage,  which 
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was  dated  Nov.  18, 1817:  and  was  to  the  mort- 
gagees, together  with  David  Merrick  and  Levi 
Boies,  reciting  that  the  mortgagees  had,  on  that 
day,  made  their  note  to  the  mortgagor,  Noble, 
or  order,  for  $750;  and  conditioned,  that  if 
Noble,  his  executors,  administrators,  assigns, 
indorsers  or  indorsees,  should  not,  at  any  time 
thereaf  ter.call  on  the  obligees  for  payment;  and 
if  Noble,  the  mortgagor,  should,  within  one 
year,  return  the  note  to  the  obligees,  and  save 
them  harmless,  then  the  obligation  to  be  void. 
The  plaintiff  objected  to  the  receipt  of  the  bond 
as  evidence,  for  its  variance  from  the  mort- 
gage, as  being  to  the  mortgagees  and  others  ; 
ana  as  being  a  bond  of  indemnity;  whereas, 
the  mortgage  was  simply  for  the  payment  of 
money.  The  judge  reserved  the  questions. 
15*]  *The  defendants  then  offered  parol 
evidence,  that  the  object  of  the  mortgage  was 
to  secure  the  note.  This  was  objected  to,  but 
received.  The  note  was  then  offered  in  evi- 
dence, which  was  dated  Nov.  17,1817,  and  pay- 
able to  Noble  or  bearer,  on  demand.  The 
plaintiff  objected,  that,  being  so  dated,  and  so 
payable,  it  was  not  the  note  provided  for  in  the 
bond;  but  it  was  received  in  evidence,  the 
judge  reserving  the  question. 

Parol  evidence  was  then  given  by  the  defend- 
ants, though  objected  to,  that  Noble  wanted 
money,  and  the  object  of  the  makers  was  to  aid 
him  by  means  of  their  note;  and  that  the  mort- 
gage was  to  indemnify  them. 

It  also  appeared  that  the  makers  had  paid  the 
note  to  Noble;  that  the  mortgage  had  been  fore- 
closed under  the  statute,  and  power  of  sale, 
Rufus  Boies  bidding  off  the  premises  at  $950. 

The  plaintiff  objected  that  there  being  a  sub- 
sequent judgment,  the  mortgage  could  not  be 
foreclosed  under  the  statute. 

The  proof  of  the  advertisement  of  the  sale 
was  also  objected  to,  as  insufficient.  It  was 
proved  to  have  been  regularly  put  up  on  the 
Court  House  door,  but  there  was  no  proof  of 
its  continuance  for  6  mouths. 

The  defendants  then  gave  in  evidence  a  deed, 
dated  June  22,  1820,  as  upon  foreclosure  of  the 
mortgage  under  the  statute,  in  the  usual  form, 
from  Obadiah  Boies  and  Asahel  Lyman,  two 
of  the  mortgagees,  to  Rufus  Boies,  the  other 
mortgagee;  and  a  quitclaim  deed  of  all  estate, 
right,  title  and  interest  in  the  premises  from 
the  latter  to  Charles  W.  Lynde. 

The  plaintiffs  objected  that  Rufus  Boies  had 
never  been  in  possession;  that  no  interest  was 
shown  in  him;  and  that  the  deed  could  not  op- 
erate as  an  assignment  of  the  mortgage.  The 
judge  reserved  the  question,  and  received  the 
deed. 

The  defendants  then  gave  in  evidence  a  lease, 
from  Lynde  to  them,  for  three  years. 

The  defendants  also  proved,  though  this  was 
objected  to  by  the  plaintiff,  that  a  fi.  fa.,  had 
1O*]  issued  on  the  judgment  *under  which  the 
lessor  of  the  plaintiff  claimed,  prior  to  the  one 
under  which  he  received  his  conveyance  from 
the  sheriff;  and  that  a  levy  was  made  on  per- 
sonal property  sufficient  to  satisfy  it;  that  one 
White,  who  had  previously  taken  an  assign- 
ment of  the  judgment,  directed  the  sheriff  to 
return  that  execution  unsatisfied;  which  he  did, 
except  as  to  a  part,  paid  by  Noble,  the  defend- 
ant in  the  execution.  That  White  then  caused 
the  second  execution  to  be  issued,  sold  the 
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land,  and  became  the  purchaser;  but  agreed 
with  Noble  that  the  sheriff  should  jnve  the  deed 
to  any  person  who  would  advance  the  money. 
Afterwards  Noble  paid  the  money ,  and  directed 
the  deed  to  be  given  to  Merrit,  the  lessor  of  the 
plaintiff,  which  was  accordingly  done.  Noble 
declared  that  in  this  transaction  he  acted  as  the 
agent  of  Merrit, who  was  his  uncle.  It  appeared 
that  Noble  applied  to  Merrit  for  money,  and  in- 
formed him  that  the  land  was  bid  off  by  White, 
the  assignee  of  the  judgment,  who  had  directed 
the  sheriff  to  convey.  Merrit  let  Noble  have 
$460,  and  it  was  agreed  between  them  that  the 
deed  should  be  given  to  Merrit. 

The  plaintiff  then  offered  to  prove  that  the 
quitclaim  from  Rufus  Boies  to  Lynde  was  given 
on  an  usurious  consideration,  and  was,  there- 
fore, void.  On  objection,  this  evidence  was 
overruled  by  the  judge,  who  gave  his  opinion 
that  the  plaintiff's  action  was  not  sustained. 
He,  therefore,  directed  a  ffonsuit,  with  liberty 
to  the  plaintiff  to  move  to  set  it  aside  on  a  case. 

Mr.  H.  Stephens  now  moved  to  set  aside  the 
nonsuit,  and  for  a  new  trial.  He  said  the  vari- 
ance between  the  execution  and  the  sheriff's 
deed  was  not  material.  (10  Johns.,  381;  1 
Johns.  Cas.,  288;  2  Cai.,  61;  3  Com.  Dig.,  Fait, 
E,  1;  18  Johns.,  10,  60,  81;  5 Cow.,  529.)  There 
was  a  fatal  variance  between  the  bond  recited 
in  the  mortgage  and  the  bond  produced;  and 
parol  evidence  was  not  admissible  to  correct  it. 
(1  Com.,  250;  Id.,  407.)  The  same  objection 
applies  to  the  note. 

There  being  a  judgment  subsequent  to  the 
mortgage,  the  foreclosure  could  not  be  at  law; 
but  only  in  equity,  *the  judgment  cred-  [*17 
itors  being  made  parties.  (1  R.  L.,  374;  14 
Johns.,  443;  15  Id.,  309;  3  Johns.  Ch.,  464.) 
But  if  otherwise,  the  continuance  of  notice  on 
the  Court  House  door  should  have  been  proved. 
(3  Johns.  Ch.,  341.)  The  quitclaim  deed  from 
R.  Boies  to  Lynde  was  inadmissible.  (5  Johns. 
Ch.,  570,  and  the  authorities  cited;  19  Johns., 
325;  4/d,41;  11  Id.,  534;  15  Id.,  320;  3  Id., 
363.) 

The  first  execution,  and  the  proceedings  un- 
der it,  could  not  affect  the  rights  of  the  pur- 
chaser. (1  Cow.,  622;  Id.,  711.) 

The  evidence  that  R.Boies  conveyed  to  Lynde 
on  an  usurious  consideration,  should  have  been 
received.  (1  R.  L.,  64,  sec.  1  ;  3  Johns.  Cas., 
206;  2  Stark.,  211;  4  Cow.,  266;  2Campb.,  375, 
554;  4  Id.,  1;  2  Hen.  &  M.,  14;  3  Serg.  &  L., 
109.) 

A  mere  equitable  title  cannot  be  set  up  by 
the  defendant  in  this  action.  (2  Johns.,  221  ; 
3  Id.,  422  ;  8  Id.,  487  ;  2  Johns.  Cas.,  321.) 

Messrs.  N.  Dayton  and  J.  A.  Cottier,  contra. 
The  several  variances  objected  by  the  counsel 
for  the  plaintiff,  are  immaterial.  (9  Johns.,  82; 
5  Cow.,  530  ;  4  Id.,  406  ;  18  Johns.,  7  ;  8  Id., 
445  ;  5  Id.,  89;  2 Id.,  230  ;  7  Id.,  217 « 1  Johns. 
Cas.,  95  ;  15  Johns.,  458.)  At  any  rate,  parol 
evidence  was  admissible,  to  correct  the  vari- 
ance, if  there  was  one.  There  was  a  latent 
ambiguity  to  be  explained.  (2  Phil.  Ev.,  89, 
and  cases  cited  ;  Peak.  Ev.,  112, 13  ;  10  Johns.. 
133;  13  Id.,  518.) 

Subsequent  incumbrancers  are  not  preju- 
diced by  this  foreclosure.  If  the  judgment  cred- 
itors wish  to  avoid  it,  let  them  come  in  and  re- 
deem. This  they  must  do  at  all  events  ;  and 
then  take  their  remedy  in  a  court  of  equity. 
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Showing  the  advertisement  regularly  affixed 
on  the  Court  House  door  is  all  the  statute  re- 
quires. The  affidavit  of  notice  need  not  be  that 
it  was  continued.  (4  Cow.,  266.) 

Noble  was  in  possession, and  the  conveyances 
from  the  mortgagees  passed  his  possession  at 
18*]  least.  If  the  *mortgage  was  regularly 
foreclosed,  the  entire  title  passed  ;  if  not,  the 
interest  of  the  mortgagees,  as  such,  with  the 
mortgagor's  possession.  The  defendants  are 
in,  at  least,  as  lessees  of  the  mortgagees,  or  their 
assignee.  (10  Johns.,  480  ;  1  Woodf.  L.  &  T., 
108  ;  1  T.  R..  383  ;  Doug.,  283  ;  2  Johns.,  87  ; 
4  Id.,  220.)  The  prior  execution  and  levy,  sat- 
isfied the  judgment ;  and  the  sale  was  void. 
(12  Johns.,  207;  1  Cow.,  622;  4  Cow.,  418; 
2  Bac.  Abr.,  720;  2  Saund.,  47,  note  1;  4  Johns. 
Ch.,  255.)  Merrit  had  notice,  if  this  was  nec- 
essary. Noble  bought  of  White  as  his  (M.'s) 
agent ;  and  notice  to  him  was  notice  to  Merrit. 
(9  Johns.,  163  ;  2  /<?.,  248,  259.) 

The  lessor  of  the  plaintiff  cannot  object  to 
our  title  on  account  of  the  alleged  usury.  If 
the  title  is  not  in  us,  for  that  reason,  still  it  is 
out  of  the  plaintiff.  It  remains  in  the  mort- 
gagees. But  an  absolute  conveyance  cannot  be 
affected  by  usury.  Besides,  the  mortgage  being 
valid  originally,  it  is  not  affected  by  the  sub- 
sequent usury  as  between  an  assignor  and  as- 
signee. (2  Cai.  Cas.,  66,  84  ;  10  Johns.,  185  ; 

9  Mass.,  45  ;  2  Conn.,  132,  134  ;  4  Cow.,  266  ; 

10  Wh.,  393.) 

Again  ;  the  defendants,  who  claim  as  lessees 
under  Lynde,  had  no  knowledge  of,  and  can- 
not be  affected  by  the  objection  of  usury.  (10 
Johns.,  185.) 

Curia,  per  WOODWORTH,  J.  There  are  sev- 
eral questions  arising  in  this  cause,  which  I 
think  unnecessary  to  consider,  inasmuch  as  a 
decision  upon  them, either  way,  would  not  vary 
the  conclusion  at  which  I  have  arrived.  I  will 
first  examine  the  objections  taken  to  the  de- 
fense. The  mortgage  was  prior  to  the  judg- 
ment ;  it  was  to  secure  $750,  according  to  the 
condition  of  a  bond  executed  to  the  mortgagees. 
The  bond  produced  was  executed  to  the  mort- 
gagees. The  reference  in  the  mortgage  is  not 
of  a  bond  to  them  solely,  and  the  addition  of 
two  other  names  is  not,  therefore,  contradict- 
ory. The  mortgage  does  not  profess  to  set  out 
the  bond  particularly.  What  is  stated  is  mat- 
ter of  description  merely,  not  an  affirmation  of 
1 9*]  the  *precise  form  of  the  bond.  The  ma- 
terial fact  alleged  is,  that  there  was  a  bond  to 
secure  $750,  to  the  persons  named  as  mort- 
gagees. But  whether  to  them  solely  or  jointly 
with  others  is  not  averred. 

It  is  well  settled  that  even  a  mistake  in  a  re- 
cital to  a  bond  does  not  vitiate,  for  it  is  no  di- 
rect affirmation  and  is  not  an  essential  part. 
(5  Cow.,  529  ;  9  Johns.,  90  ;  8  Johns.,  457.)  In 
what  manner,  and  at  what  time  the  bond  was 
payable,  is  nowhere  alleged  ;  that  necessarily 
depended  on  the  instrument  referred  to.  The 
legal  presumption  is  that  this  was  the  bond  in- 
tended, at  least  until  some  doubt  was  raised. 
But  there  is  no  room  for  presumption ;  the  fact 
is  established  by  parol  testimony,  which  was 
properly  admitted.  The  condition  of  the  bond 
recites  the  giving  of  a  note  for  $750,  payable  to 
Noble,  or  bearer.  Here  the  same  principle  that 
makes  the  bond  admissible  under  the  descrip- 
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tion  in  the  mortgage,  is  applicable.  The  note 
is  substantially  described  ;  the  substitution  of 
"  bearer"  for  "  order,"  according  to  the  doc- 
trine before  advanced,  is  Immaterial.  It  was  a 
misdescription  merely.  There  is  satisfactory 
evidence  that  this  was  the  note,  against  which 
the  makers  were  to  be  secured.  They  have  taken 
it  up,  and  were  entitled  to  the  benefit  of  the 
mortgage,  as  a  valid  security. 

Whether  the  proceedings  on  foreclosure  of 
the  mortgage  have  been  regular ;  or  whether 
the  right  of  the  plaintiff  is  thereby  barred,  it 
seems  to  me  unnecessary  to  consider.  I  will, 
however,  remark,  that  the  proceedings  appear 
to  have  been  conducted  regularly  ;  and  as  to 
any  remaining  right  in  the  judgment  creditor, 
after  the  statute  foreclosure,  it  may  be  observed 
that  question  does  not  arise  in  this  cause.  If  it 
be  conceded  that  no  regular  foreclosure  has 
taken  place,  it  appears  to  me  the  defense  at  law 
is,  nevertheless,  perfect,  on  the  ground  that  the 
defendants  are  the  lessees  of  the  assignee  of  the 
mortgagees  in  possession. 

The  deed  from  Obadiah  Boies  and  Asahel 
Lyraan  to  Rufus  Boies  was  in  the  usual  form 
of  foreclosure,  reciting  the  mortgage  and  sale. 
By  this  act,  Rufus  Boies  acquired  *all  [*2O 
the  right  and  interest  of  his  co-mortgagees  in 
the  mortgage,  as  well  as  the  land  ;  the  right  to 
the  debt,  as  well  as  the  pledge,  was  transferred. 
They  could  not,  after  this,  assert  any  legal 
claim  ;  and  if  not,  allowing  the  proceedings  to 
foreclose  to  have  been  defective  and  inopera- 
tive, still  Rufus  Boies  necessarily  acquired  all 
their  interest  in  the  mortgage.  If  Rufus  Boies 
did  not  obtain  an  absolute  title  to  the  land,  it 
operated  as  a  good  assignment  of  the  mortgage, 
and  placed  him  on  the  same  ground  as  though 
he  had  been  sole  mortgagee. 

The  deed  from  Rufus  Boies  to  Lynde  was  in- 
tended to  convey  the  title  to  the  land.  If  it  did 
not  perform  that  office,  still  it  is  enough  for  the 
defendants  to  show  that  it  may  operate  as  an 
assignment. 

The  question  of  foreclosure  makes  no  differ- 
ence between  these  parties.  Boies  conveys  all 
his  right,  title  and  interest.  It  is  difficult  to 
conceive  what  remaining  interest  he  had  ;  his 
lien  on  the  land,  by  virtue  of  the  mortgage, 
which  was  an  interest,  passed  to  Lynde,  and 
thereby  he  acquired  the  right  of  an  assignee. 
The  intention  was  to  pass  a  greater  interest. 
If  that  failed,  it  is  no  objection  to  the  opera- 
tion of  the  instrument  as  an  assignment.  Valeat 
quantum  valere  potent. 

But  it  is  contended  that  the  evidence,  offered 
by  the  plaintiff  to  prove  that  ihe  conveyance 
made  by  Boies  to  Lynde  was  for  the  purpose 
of  securing  a  usurious  loan  made  by  Lynde  to 
Noble,  ought  to  have  been  received.  Boies 
agreed  to  convey,  on  receiving  his  money,  to 
any  person  Noble  should  direct :  and  in  pur- 
suance of  this  agreement,  Noble  procured 
Lynde  to  advance  the  money.  The  answer  is, 
that  the  defendants  cannot  be  affected  -by  the 
question  of  usury,  between  Noble  and  Lynde, 
it  not  appearing  that  they  had  any  knowledge 
of,  or  in  any  way  participated  in  it.  (10  Johns. , 
185.)  Although  no  regular  foreclosure  of  the 
mortgage  be  proved,  yet  the  assignee  of  the 
mortgagee  being  in  possession,  may  protect  his 
possession  by  it.  (10  Johns.,  480.)  The  defend- 
ants are  lessees  of  the  assignee  of  the  mort- 
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gagee;  and  are  entitled  to  the  protection  of  bona 
"2 1*]  fide  purchasers,  so  that  whether  *there 
be  usury  or  not  is,  to  them,  immaterial.  If  there 
be  no  usury,  they  have  no  occasion  to  put  their 
defence  on  the  ground  of  being  bona  fide  pur- 
chasers. It  is  enough,  that  they  are  in  posses- 
sion under  the  assignee,  who  is  protected  against 
the  judgment.  If,  however,  by  means  of  the 
foreclosure,  Boies  acquired  a  title,  the  defend- 
ants may  safely  waive  both  the  preceding 
grounds,  and  rest  on  an  outstanding  title  in 
Boies,  which  defeats  the  action. 

To  the  effect  of  the  prior  execution;  accord- 
ing to  the  case,  Exparte  /Mwrence,  4Cow.,417, 
the  levy  on  sufficient  personal  property  was  an 
extinguishment  of  the  judgment,  and  the  judg- 
ment ceased  to  be  a  lien.  But  if  it  be  admitted 
that  a  bona  fide  purchaser,  without  notice, 
would,  notwithstanding,  be  protected, Merrit  is 
not  entitled  to  that  character.  In  the  first  place, 
White  and  Noble  had  actual  notice.  It  is  not 
proved  that  the  money  advanced  by  Noble  to 
White  was  the  money  of  Merrit.  It  is  true 
Noble  so  declared,  but  that  is  not  evidence. 
That  Merrit,  sometime  before,  advanced  the 
money  to  Noble,  for  the  purpose  of  being  so  ap- 
plied, is  no  evidence  against  third  persons,  that, 
in  truth,  the  money  received  was  the  money  of 
Merrit.  He  was  not  the  purchaser  at  the  sher- 
iff's sale,  although  the  deed  proceeded  from  the 
sheriff.  It  was  substantially  a  purchase  from 
White  by  Noble,  the  agent  of  the  lessor  of  the 
plaintiff.  The  general  rule  is.  that  notice  to  the 
agent,  is  notice  to  the  principal.  (Arab.,  626  ; 
1  Yes.,  62;  2  Madd.,  257.)  On  this  ground, 
therefore,  no  title  was  acquired  under  the  sher- 
iff's deed. 

The  motion  to  set  aside  the  nonsuit  must  be 
denied. 

Motion  denied. 

Levy,  under  execution  sufficient  to  satisfy  it,  extin- 
guishes lien  of  judgment.  Questioned— 7  Barb.,  73;  22 
Barb.,  525. 

Ciled  in-2  Weud.,  298 ;  6  Wend.,  564;  7  Wend..  221. 
282: 16  Wend.,  351,  445;  23  Wend.,  500;  2  Denio,  355 ; 
4  Barb.,  126 ;  3  How.  Pr.,  263;  15  Abb.  N.  S..  445;  40 
Am.  Dec.,  73. 

Purchaser,  under  judgment  previously  satisfied,  ac- 
<fuires  no  title.  Cited  in— 4  Wend.  481;  1  Leg.  Obs.,  60; 
49  Am.  Dec.,  59  (11 8.  &  M.,  249). 

Mortgagee  or  his  assignee  in  possession,  may  protect 
such  possession  by  force  of  the  mortgage.  Cited  in— 15 
Wend.,  253:  6  Barb.,  76;  26  Barb.,  406;  2  Abb.  Pr., 
314 :  30  Am.  Dec.,  58. 

Conveyance  from  mortgagee  before  foreclosure  oper- 
ates as  assignment  of  mortgage.  Distinguished— 42 
N.  Y.,  347. 

Cited  in-14  N.  Y.,  460 ;  25  N.  Y.,  325 ;  12  Hun,  558 ; 
6  Barb.,  76 ;  13  Am.  Rep..  520  (53  N.  Y.,  226). 

Also  cited  in— 2  Keyes,  531 ;  3  Abb.  App.  Dec.,  625 : 
41  Barb.,  81 ;  42  Barb.,  366 ;  2  Bos.,  529. 


22*]*  WILLARD,  who  sues  by  her  next  friend, 

v. 
STONE. 

Hreach^of  Promise  of  Marriage — Promise  of  One 
a  Good  Consideration  for  Promise  of  the  Other 
—  What  Defendant  May  Shmc — Infancy. 

The  promise  to  marry,  by  an  infant,  is  a  good  con- 
sideration for  a  corresponding1  promise. 

The  contracts  of  infants  are  not  void.but  voidable 
at  their  election  merely. 

In  an  action  by  a  female  for  breach  of  promise  of 
marriage,  the  defendant  cannot  show,  by  general 
reputation,  that,  after  promise,  another  had  sup- 
planted him  in  the  affections  of  the  plaintiff. 
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But  he  may  show,  that  even  after  he  had  broken 
off  all  intimacy  with  the  plaintiff,  she  was  guilty  of 
indecent  and  lascivious  familiarities  with  another 
man. 

Where  a  promise  to  marry  generally  was  proved, 
without  any  time  fixed :  but  the  defendant  broke 
off  all  intimacy  with  the  plaintiff ;  and  on  request, 
did  not  explain  why:  held,  that  it  might  be  left  to 
the  jury  to  infer  a  refusal  to  marry. 

Citations— 5  Cow.,  475;  2  Str.,  937;  1  Johns.  Cas.,116. 

A  SSUMPSIT,  for  breach  of  promise  of  mar- 
-Q.  riage,  tried  at  the  Oneida  Circuit,  Sept.  14, 
1825,  before  Williams,  Circuit  J. 

At  the  trial,  the  plaintiff  proved  that  the  de- 
fendant had  promised  to  marry  her ;  that  he 
afterwards  went  a  journey  to  the  westward  ; 
and  soon  after  his  return,  broke  off  all  intimacy 
with  her;  and  on  an  explanation  being  demand- 
ed by  the  plaintiff's  friend,  in  the  presence  of 
both  parties,  he  had  given  none. 

The  defendant  offered  to  prove,  that  during 
his  absence  on  his  journey,  it  was  a  subject  of 
general  rumor  in  the  neighborhood,  that  one 
Frink  had  supplanted  the  defendant  in  the 
plaintiff's  affections,  of  which  the  defendant 
was  apprised,  on  his  return.  On  objection,  the 
judge  excluded  the  evidence. 

The  defendant  also  offered  to  show,  in  miti- 
gation of  damages,  that  after  he  had  discon- 
tinued all  intimacy  with  the  plaintiff,  she  had 
received  the  visits  of  Frink,  often  walking  out 
with  him  in  to  the  fields,  with  arms  around  each 
other's  waists ;  and  that  the  plaintiff  had  al- 
lowed him  to  hug  and  kiss  her  and  to  handle 
her  bosom  ;  and  that  they  had  continued  these 
walks  to  late  hours,  and  in  by  places  ;  but  on 
objection  by  the  counsel  for  the  plaintiff,  the 
judge  excluded  the  evidence. 

The  defendant  also  objected  that  the  plaint- 
iff could  not  recover  upon  her  declaration,  with- 
out proving  a  request  that  the  defendant  would 
marry  her,  and  an  offer  to  appoint  a  day.  But 
the  judge  decided  that  it  should  be  left  to  the 
jury  to  say,  whether  what  passed  between  the 
parties  was  not  equivalent  to  a  request  and  re- 
fusal. 

The  defendant  also  objected  that  the  plaint- 
iff, being  a  minor,  and  notable  to  make  a  valid 
promise  on  her  part,  there  was  no  consideration 
for  the  defendant's  promise.  This  objection 
was  also  overruled  ;  and  the  jury  found  for  the 
plaintiff,  with  $225  damages. 

*Mr.  J.  A.  Spencer,  for  the  defendant,  [*23 
now  moved  in  arrest  of  judgment,  and  for  a 
new  trial. 

He  founded  his  motion  for  arrest  on  the  in- 
fancy of  the  plaintiff;  and  his  motion  for  a  new 
trial  on  the  error  oi  the  judge,  in  excluding  the 
evidence  offered  as  above  ;  and  in  not  requir- 
ing the  plaintiff  to  show  an  offer  of  marriage 
to  the  defendant. 

That  testimony  of  the  plaintiff's  improper 
conduct  was  admissible,  he  cited  1  Johns.  Cas., 
116. 

Mr.  Edie.  Allen,  contra. 

Curia,  per  SUTHERLAND,  J.  The  motion  in 
arrest  of  judgment  is  founded  on  the  infancy 
of  the  plaintiff.  The  decision  in  Hunt  v.  Peake, 
5  Cow.,  475,  disposes  of  this  objection.  The 
contracts  of  infants  are  not  void,  but  voidable 
at  their  election  only.  They  are  binding  on 
those  who  contract  with  them  ;  and  the  precise 
point  of  the  capacity  of  an  infant  to  maintain 
an  action  on  a  contract  of  marriage,  was  much 
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-considered,  and  after  several  arguments,  finally 
settled  in  Holtv.  Ward  Clarencieux,2Sir.,9S7. 
An  infant  plaintiff  may  maintain  this  action, 
though  infancy  will  be  a  defense  against  it. 

The  evidence  offered  by  the  defendant,  of 
rumors  and  reports  in  the  neighborhood  that  he 
had  been  supplanted  in  the  plaintiff's  affections 
by  Frink,  during  his  absence  at  the  westward, 
and  that  the  plaintiff's  manners  and  conduct  to 
Frink  were  spoken  of  with  disapprobation,  was 
properly  rejected.  If  her  conduct  was  improper 
in  relation  to  that  individual,  the  defendant 
should  and  might  have  proved  the  fact.  If  it 
was  not,  she  ought  not  to  suffer  from  the  un- 
founded calumnies  which  may  have  been  pro- 
pagated against  her,  the  truth  or  falsehood  of 
which  the  defendant  had  the  power  of  ascer- 
taining. 

The  case  of  Johnson  v.  Caulkins,  1  Johns. 
Cas.,  116,  seems  to  decide,  that  In  an  action  for 
a  breach  of  promise  of  marriage,  the  defendant 
may  give  in  evidence ,  in  mitigation  of  damages, 
24*]  the  licentious  or  improper  conduct  *of 
the  plaintiff,  not  only  before,  but  subsequent 
to  the  breaking  off  of  the  contract.  The  court 
there  consider  the  action  as  brought,  not  only 
to  recover  compensation  for  the  immediate  in- 
jury sustained  ;  but  also  damages  for  the  loss 
of  reputation,  which,  as  they  observed,  must 
necessarily  depend  on  the  general  conduct  of 
the  party  subsequent,  as  well  as  previous  to  the 
injury  complained  of.  The  Chief  Justice,  Lan- 
sing, dissented  in  that  case,  but  we  are  not 
aware  that  it  has  ever  been  overruled. 

The  evidence  offered  of  the  gross  and  inde- 
cent familiarities  between  the  plaintiff  and 
Frink,  subsequent  to  the  defendant's  refusal  to 
consummate  his  engagement,  was,  therefore, 
improperly  rejected.  It  should  have  been  re- 
ceived in  mitigation  of  damages  ;  and  on  that 
ground  a  new  trial  must  be  granted. 

A  tender  of  marriage,  on  the  part  of  the 
plaintiff,  was  not  necessary  ;  and  the  evidence 
fully  authorized  the  jury  in  finding  a  refusal 
-on  the  part  of  the  defendant.  A  new  trial  must 
be  granted,  with  costs  to  abide  the  event. 

New  trial  granted. 

Cited  in-2  Wend.,  298 ;  7  Wend.,  144 ;  24  N.  Y.,  258: 
1  Abb.  App.  Dec.,  284 ;  4  Trans.  App.,  448 ;  16  Barb., 
361 ;  21  Barb.,  447 ;  38  Barb.,  121,  416 :  62  Barb.,  489  ;  5 
Abb.  N.  S.,  32;  13  Abb.  N.S.,  403  n.;  31 0.,522;  71  Pa.,  245; 
26  Am.  Dec.,  746  (7  N.  H.,  368);  44  Am.  Dec.,  442  (9  Ala., 
325);  27  Am.  Rep.,  524  (31  Ohio.  521). 


FROST  t>.  CLARKSON  AND  CLARKSON. 

Agreement,  to  Transfer  Stocks  for  Speculative  pur- 
poses, not  Void — Statute  Avoids  such  Contract 
only  when  Vendor  does  not  Own  Stock  at  Time 
of  Contract —  When  Action,  for  Money  Had 
and  Received  by  Vendee,  Lies. 

An  agreement  to  transfer  stock  of  an  incorpor- 
ated Company,  at  a  future  day,  the  vendee  advanc- 
ing1 money  upon  it,  bavin?  no  intention  to  take  a 
transfer,  but  merely  to  speculate  upon  the  rise  and 
fall  of  stocks  in  market,  is  not  void  as  against  public 
policy. 

Such  a  contract  to  transfer  at  60  days,  100  shares  of 
stock  in  an  incorporated  Company,  the  vendor  own- 
ing them  at  the  time,  and  having  a  right  to  transfer 
them,  is  good,  though  he  sell  out  all  but  40  shares, 
intermediate  the  contract  and  time  of  transfer.  The 
Statute,  2  R.  L.,  187,  sec.  18,  avoids  such  a  contract 
only  where  the  vendor  does  not  own  the  shares  at 
the  time  of  the  contract. 
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The  vendee  cannot  recover,  as  money  hkd  and  re- 
ceived, his  advance  upon  such  a  contract,  merely  on 
the  ground  that,  at  the  end  of  the  60  days,  the  vendor 
owned  but  40  shares ;  for  the  sale  is  not  of  any  100 
particular  shares ;  but  any  100  shares  in  the  Com- 
pany ;  and  if  the  vendee  is  ready  to  receive  a  trans- 
fer and  pay,  other  one  hundred  shares  may  be  pro- 
cured in  market. 

Otherwise,  where  a  party  to  whom  money  is  ad- 
vanced as  the  consideration  for  doing  an  act,  puts  it 
ou^of  his  own  power  to  perform.  In  such  case,  he 
is  liable  for  money  had  and  received,  even  without 
notice  or  request. 

So  where  he  prevents  the  opposite  party  from  per- 
forming. 

These  positions  illustrated  by  the  cases. 

Citations— 2  R.  L.,  187,  sec.  18;  7  Geo.  II.,  ch.  8;  2 
Esp.,  522;  7  T.  R,.  181;  12  Johns.,  212, 274 ;  1  Ld.  Raym., 
440. 

ON  ERROR  from  the  C.  P.  of  the  Citv  and 
County  of  N.  Y.  The  plaintiff,  Frost, 
brought  an  action  against  the  defendants,  the 
Clarksons,  in  the  court  below,  for  money  had 
*and  received.  On  the  trial,  he  made  out  [*25 
the  following  case,  which  was  found  by  special 
verdict :  that  G.  Hoyt,  a  stockbroker,  Nov.  22. 
1834,  made  a  contract  with  the  defendants,  for 
the  purchase  of  100  shares  of  Pacific  Insurance 
stock  ;  and  the  defendants  signed  a  contract, 
stating  that  they  had,  on  that  day,  sold  Hoyt 
100  shares  of  Pacific  Insurance,  at  103£ percent. 
and  interest  at,  the  rate  of  6  per  cent.,  deliver- 
able at  his  option,  in  60  days,  upon  which  they 
acknowledged  to  have  received  $250.  At  the 
same  time  Hoyt  signed  an  instrument,  stating 
that  he  had,  that  day,  purchased  of  the  defend- 
ants 100  shares  of  Pacific  Insurance  at  103£  per 
cent.,  to  be  delivered  at  his  option,  in  60  days, 
and  interest  at  the  rate  of  6  percent.,  upon 
which  he  had  paid  $250.  And  he  thereby 
argeed,  that  if  the  stock  should  fall  from  the 
present  price,  he  would  pay  the  defendants  a 
further  sum  thereon,  viz. :  so  much  as  should 
reduce  the  price  thereof  at  least  4  per  cent,  be- 
low the  then  market  rate  of  the  same.  The  $250 
were  paid  at  the  time ;  and  the  defendants 
owned  100  shares  of  Pacific  Insurance  stock, 
and  had  a  right  to  transfer.  They  never  did 
transfer  it,  however  ;  but,  within  the  60  days, 
sold  out  to  various  persons,  till,  at  the  end  of 
the  60  days,  they  owned  but  40  shares.  After 
the  60  days  they  offered  personally  to  Hoyt  to 
transfer  100  shares,  and  requested  him  to  pay 
the  money  or  the  difference.  He  refused.  The 
defendants  did  not  tender  the  stock  or  certifi- 
cates for  the  stock.  At  the  end  of  the  60  days, 
the  market  price  of  the  stock  was  95^  to  96  per 
cent.  In  this  transaction,  Hoyt  acted  as  the 
agent  of  the  plaintiff ,  who  furnished  the  money; 
and  intended  to  purchase  the  stock  merely  for 
the  purpose  of  speculating  on  the  rise  and  fall 
in  the  market.  He  did  not  intend  to  accept  a 
transfer,  but  only  to  pay  or  receive  the  differ- 
ence between  the  price  mentioned  in  the  con- 
tract, and  the  market  price.  Of  the  plaintiff's 
intentions  the  defendants  knew  nothing,  how- 
ever, till  after  the  60  days  had  expired.  Hoyt 
contracted  as  principal,  and  neither 'he  nor  the 
plaintiff  ever  offered  to  pay,  nor  requested  a 
transfer,  and  never  offered  to  accept  of  the 
stock  or  shares. 

*The  court  below  gave  judgment  for  [*26 
the  defendants. 

Mr.  J.  S.  Mitchell,  for  the  plaintiff  in  error, 
cited  2  R.  L.,  187;  1  Com.  Cont.,  43;  7  Johns., 
434;  1  Cow.,  345;  12  Johns.,  274;  7  T.  R.,  181; 
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5  Johns.*,  85,  175 ;  2  Esp.,  522  ;  1  Id.,  7  ;  2  Bl., 
1078;  8  Johns.,  186;  2  Com.  Cont.,  3. 

Mr.  P.  A.  Jay,  contra,  cited  12  Johns.,  212; 
1  Sir.,  407;  1  Ld.  Raym.,  440;  4  East,  607. 

Curia,  per  SAVAGE,  Ch.  J.  The  plaintiff 
contends  he  is  entitled  to  recover  the  money 
advanced  upon  one  of  two  grounds  :  1.  That 
the  contract  itself  is  void  by  statute.  2.  Iftaot 
void,  yet  it  has  been  rescinded  by  the  defend- 
ants. 

1.  The  statute  is  as  follows  :  "That  all  con- 
tracts, written  or  verbal,  hereafter  to  be  made, 
for  the  sale  or  transfer,  and  all  wagers  concern- 
ing the  prices  present  or  future,  of  any  certifi- 
cate or  evidence  of  debt.due  by,  or  from  the  U. 
S.,  or  any  separate  state)  or  any  share  or  shares 
of  the  stock  of  any  bank,  or  any  share  or  shares 
of  the  stock  of  any  company,  established,  or  to 
be  established,  by  any  law  of  the  U.  8.,  or  any 
individual  State,  shall  be,  and  all  such  con- 
tracts are  hereby  declared  to  be  absolutely  void; 
and  both  parties  are  hereby  discharged  from 
the  lien  and  obligation  of  such  contract  or 
wager  ;  unless  the  party  contracting  to  sell  and 
transfer  the  same  shall,  at  the  time  of  making 
such  contract,  be  in  the  actual  possession  of 
the  certificate,  or  other  evidence  of  such  debt 
or  debts,  share  or  shares,  or  be  otherwise  en- 
titled, in  his  own  right,  or  duly  authorized  or 
empowered  by  some  person  so  entitled,  to  trans- 
fer the  said  certificate,  evidence,  debt  or  debts, 
share  or  shares,  so  to  be  contracted  for.     And 
the  party  or  parties  who  may  have  paid  any 
premium,  differences,  or  sums  of  money,  in 
pursuance  of   any   contract   hereby  declared 
void,  shall  and  may  recover  all  such  sums  of 
money,  together  with  da'mages  and  costs,  by 
action  on  the  case,  in  assumpsit  for  money  had 
27*]  *and  received  to  the  use  of  the  plaintiff, 
to  be  brought  in  any  court  of  record."    (2  R. 
L.,  187,  sec.  18.) 

Under  this  statute  it  is  contended  by  the 
plaintiff,  that  the  contract  was  not  for  a  bona 
fide  transfer  of  the  stock, but  a  mere  wager  con- 
cerning the  price ;  and  he  relies  on  the  fact  so 
found  by  the  jury  as  to  himself;  and  the  find- 
ing that  the  defendants,  in  fact,  sold  the  shares 
within  the  60  days,  and  at  the  expiration  of 
that  time  owned  but  40;  and  that  when  the  de- 
fendants called  on  Hoyt,  after  the  60  days  had 
expired,  they  requested  him  to  accept  the 
shares  and  pay  the  money,  or  to  pay  the  dif- 
ference. 

As  it  does  not  appear  that  the  defendants 
knew  anything  of  the  plaintiff  in  the  contract 
when  it  was  made  and,  of  course,  knew  noth- 
ing of  his  intentions  to  speculate  merely ;  and 
as  they  actually  held  the  100  shares  at  the  time 
of  making  the  contract,  there  is  little  or  no  evi- 
dence of  their  intent  merely  to  speculate  in  the 
prices  of  stocks.  The  contract,  therefore.was 
not  void  within  the  statute  when  made.  The 
defendants  may  have  acted  with  a  bona  fide  in- 
tention to  transfer  the  shares  within  the  60 
days,  and  the  fair  presumption  is  that  such 
was  their  intention.  If  so,  then  the  contract 
is  lawful  within  the  words  of  the  Act.  On  this 
point  the  English  decisions  do  not  aid  us,  as 
their  Statute  of  7  Geo.  II.,  ch.  8,  is  not  like 
ours. 

2.  It  becomes  necessary,  therefore,  to  inquire, 
whether  the  contract  has  been  rescinded.  The 
40 


cases  cited  show  conclusively,  that  where  a 
party  receives  money,  upon  his  undertaking  to 
do  what  he  has  it  not  in  his  power  to  perform ; 
or  when  he  puts  it  out  of  the  power  of  the 
other  party  to  perform,  an  action  for  money 
had  and  received  lies  to  recover  back  the  ad- 
vance. 

In  Hogan  v.  Shee,  2  Esp.,  522,  the  action  was 
to  recover  £100  paid  upon  the  defendant's  rep- 
resentation, that  he  could  and  would  procure 
a  place  for  the  plaintiff's  brother.  It  was  held 
that  an  action  lay  immediately,  as  the  defend- 
ant could  not  perform  what  he  had  undertaken. 

In  QUet  v.  Edwards,  7  T.R.,  181,  the  defend- 
ant having  received  money  on  a  contract  in 
which  the  performance  by  the  plaintiff  depend- 
ed on  acts  previously  to  be*done  by  the  [*28 
defendant;  on  his  refusing  and  neglecting  to 
perform  on  his  part,  an  action  was  held  to  lie 
for  the  advance,  as  for  money  had  and  re- 
ceived by  the  defendant  to  the  plaintiff's  use. 

In  the  case  of  Raymond  v.  Beamard,  12 
Johns.,  274,  the  court  permitted  the  plaintiff  to 
recover  an  advance  made  by  him,  on  a  con- 
tract for  whisky,  on  the  ground  that  the  de- 
fendants had  put  an  end  to  the  contract,  by  re- 
fusing to  deliver  the  whisky  after  the  time 
stipulated.  And  the  court  say  the  defendants, 
by  their  own  act,  defeated  the  performance. 
There  being,  then,  no  contract  in  existence, the 
plaintiff  had  judgment  for  the  money  advanced 
by  him. 

These  cases  are  authority  for  the  plaintiff, 
provided  the  transfer  of  the  shares  held  by  the 
defendants  put  it  out  of  their  power  to  per- 
form. 

But  it  was  no  part  of  the  contract  that  those 
identical  shares  should  be  transferred.  Any  100^ 
shares  were  of  equal  value;  and  though  they 
might  buy  and  sell  1,000  shares  of  the  same 
stock;  and  though  they  might  not  have  held  a 
single  share  one  day  after  the  contract  was 
made,  it  does  not  follow  that  they  could  not 
have  fulfilled  their  contract  at  any 'time,  on  de- 
mand ;  for  though  they  had  not  the  shares,, 
they  might,  in  a  few  minutes,  procure  them. 
Had  the  plaintiff  offered  to  fulfill  on  his  part, 
and  demanded  a  transfer  from  the  defendants, 
which  they  had  refused  to  make,  then  the  case 
of  Raymond  v.Bearnard  would  have  been  con- 
clusive in  favor  of  this  action. 

In  the  case  of  Shales  v.Setgnoret,!  Ld.Raym., 
440,  the  defendant  covenanted  to  transfer.on  a 
certain  day,  on  giving  three  days'  notice, 
£1,000  of  bank  stock.  In  an  action  on  the 
covenant,  the  defendant  pleaded  that  on  the 
day  prior  to  the  day  appointed  for  making  the 
transfer  the  plaintiff  had  no  bank  stock.  On 
demurrer,  the  whole  court  held  the  plea  bad ; 
because,  though  the  plaintiff  had  no  stock  on 
the  day  previous,  yet  he  might  have  performed 
his  contract  within  the  time;  for  the  covenant 
was  not  to  transfer  any  particular  bank  stock, 
which  he  held  at  the  time  of  the  covenant;  but 
any  £1,000  of  bank  stock.  So  *here,  the  [*2» 
contract  was  not  to  transfer  the  identical 
shares  which  the  defendants  then  held,  but  10Q 
shares  of  the  stock  of  that  particular  company. 

In  the  case  last  cited,  the  plaintiff  was  not 
permitted  to  recover,  because  it  did  not  appear 
that  he  had  transferred.  The  covenant  was, 
that  he  should  transfer;  and,  upon  such  trans- 
fer, the  defendant  should  accept  and  pay.  The 
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transfer  was  to  be  the  previous  act;  and  the 
court  said  no  transfer,  no  money. 

In  the  case  before  us,  the  plaintiff  was  to 
make  known  his  option,  and  pay  the  balance. 
There  is  no  ground,  therefore,  for  the  allega- 
tion that  the  contract  was  rescinded  by  the  acts 
of  the  defendants.  The  case  of  Porter  v.  Rose, 
12  Johns.,  212,  would  be  an  authority,  if  the 
action  was  brought  upon  the  contract.  It  is  not 
pretended,  I  presume,  that  such  an  action  can 
be  sustained, without  averring  performance  by 
the  plaintiff.  But  the  question  now  is,  simply, 
whether  the  fact  of  the  defendant's  owning  but 
40  shares  at  the  expiration  of  the  60  days, 
amounts  to  a  rescinding  of  the  contract.  In 
my  judgment  it  does  not.  If  this  is  correct, 
the  judgment  below  must  be  affirmed. 

Judgment  affirmed, 

Cited  in-34  Barb.,  387 ;  35  N.  J.  L.,  336. 


BEEKMAN  t>.  BEMUS. 

Practice — Failure    to  Examine    Witness — New 
Trial  not  Allowed — Coats  or  Damages. 

After  the  plaintiff  rested  his  cause,  at  the  circuit, 
on  the  trial  of  a  question  of  fact,  the  defendant's 
counsel  called  a  witness  on  his  part.who  was  sworn; 
but  the  judge  intimated  an  opinion  in  favor  of  the 
defendant  on  the  question,  and  the  counsel  forbore 
to  examine  the  witness,  or  introduce  any  further 
testimony;  and  this,  though  the  defendant  urged 
him  to  go  on  with  his  proof.  The  jury  found  for  the 
plaintiff.  Held,  that  this  was  no  ground  for  a  new 
trial. 

Where,  in  replevin,  the  jury  found  for  the  plaint- 
iff, but  omitted  to  find  costs  or  damages,  the  circuit 
judge,  after  they  separated,  allowed  "6  cents  costs" 
to  be  added  by  the  clerk;  and  referred  it  to  the  Su- 
preme Court,  whether  it  might  be  amended  as  to 
the  damages.  That  court  allowed  "6  cents  damages" 
to  be  added  to  the  verdict;  and  held  that  the  amend- 
ment was  rightly  allowed  by  the  circuit  judge. 

Citations— 1  Arch.,  194 ;  Tidd's  Forms,  523. 

"REPLEVIN;  tried  at  the  Saratoga  Circuit, 
It  Dec.  1,  1825,  before  Williams,  Circuit  J. 
The  facts  are  sufficiently  stated  in  the  opinion 
of  the  court.  They  were  presented  on  a  case 
made  with  a  view  to  a  motion  for  a  new  trial, 
and  in  an  affidavit  of  the  defendant. 
3O*]  *Mr.  8.  G.  Huntington,  for  the  defend- 
ant, moved  for  a  new  trial. 

That  the  plaintiff  must  show  property  in 
himself  on  the  plea  of  non  cepit,he  cited  1  Sch. 
&  L.,  824;  20  Johns.,  469,  470;  7  Id.,  143,  144; 
14:  Id.,  407;  1  Ch.  PI.,  159,  167;  7  T.  R,  9;  2 
Selw.  N.  P.,  1021;  Woodf.  L.  &.  T.,  573;  Bac. 
Abr. ,  Replevin  and  Avowry,  G. 

That  a  tenant  in  common  cannot  maintain 
the  action  against  his  co-tenant,  he  cited  2 
Johns.,  468;  2  Mass.,  509;  9  Id,,  427. 

That  the  defendant  had  not  had  a  full  and 
fair  trial,  owing  to  its  interruption  by  the  in- 
timation from  the  judge,  he  cited  4  Mass.,  79. 

That  the  verdict  could  not  be  amended  by 
adding  damages,  he  cited  Bac.  Abr.,  Dam- 
ages, F. 

Mr.  J.  L.  Viele,  contra,  said  the  verdict  was, 
in  substance,  for  the  plaintiff,  and  was  sus- 
tained by  the  evidence.  The  omission  of  the 
jury  to  find  damages,  will  be  supplied  by  an 
amendment,  as  they  are  merely  nominal  in  re- 
plevin; or  where  the  plaintiff  consents  that 
they  should  be  nominal.  He  cited  3  Johns., 
175,  178;  Dunl.  Pr.,40;  1  Johns. ,  471 ;  6  T.R., 
766;  15  Johns.,  479;  1  Esp.  Dig.,  pi.  2,  225,  226. 
Gould  ed.;  14  Johns.,  86. 
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Curia,  per  WOODWORTH,  J.  This  is  an  ap- 
plication for  a  new  trial,  in  an  action  of  re- 
plevin. Four  issues  were  joined  on  as  many 
pleas:  1.  Non  cepil.  2.  Property  in  defend- 
ant. 3.  Property  in  W.  Mclntosh.  4.  Prop- 
erty in  the  defendant  and  plaintiff. 

The  taking  was  sufficiently  made  out.  The 
defendant  declared  the  day  previous  to  the 
takfcg,  that  he  would  come  the  next  day  and 
take  the  rye.  On  the  day  specified,  he  accom- 
panied Mclntosh,  who  was  the  active  agent  in 
carrying  it  off.  The  defendant  requested  An- 
drews, who  was  in  possession  of  the  farm,  ta 
see  the  rye  divided,  which  he  refused.  Mcln- 
tosh then  began  the  removal.  The  defendant 
was  present,  but  gave  no  directions.  It  is  evi- 
dent they  acted  in  concert. 

*From  the  evidence.  I  think  the  jury  [*3 1 
were  authorized  to  find  property  in  the  plaint- 
iff. Andrews  was  in  possession  of  a  farm.  He 
entered  in  Apr.,  1824,  under  Mclntosh,  who 
was  the  preceding  occupant.  What  right 
Mclntosh  had  does  not  appear.  I  infer  from  the 
case  that  he  was  a  person  employed  to  work 
the  farm  for  the  plaintiff.  The  facts  stated  by 
Andrews  go  strongly  to  show  that  Mclntosh 
had  no  other  right  than  mere  occupancy  at  the 
time.  Andrews  came  into  possession  ;  and  al- 
though he  states  that  he  agreed  to  pay  Mcln- 
tosh one  half  of  the  grain  he  raised,  as  rent,  he 
also  adds,  that  he  considered  himself  as  hold- 
ing of  the  latter,  until  he  could  make  an  ar- 
rangement with  the  plaintiff;  and  that  he  after- 
wards did  make  the  arrangement,  and  received 
money  of  the  plaintiff ' to  pay  the  taxes.  It  also 
appears  that  the  plaintiff  came  to  the  field  where 
the  hands  were  engaged  in  the  harvest  of  the 
rye,  when  Mclntosh  applied  to  him  for  money 
to  pay  the  laborers,  and  received  $5,  to^be  dis- 
tributed among  them.  These  facts  are  certainly 
sufficient,  prima  facie,  to  show  property  in  the 
plaintiff.  That  Mclntosh  may  have  sown  the 
rye,  and  assisted  in  gathering  it,  and  put  it  in 
the  barn, whence  it  was  taken,  is  perfectly  con- 
sistent with  the  plaintiff's  claim,  provided 
Mclntosh  was  a  mere  steward  or  hired  man,  to 
cultivate  and  improve  the  farm  for  the  plaint- 
iff. He  has  not  shown  any  right  or  title  in  him- 
self, and  cannot  be  considered  anything  more 
than  an  agent.  The  plaintiff,  therefore,  was 
entitled  to  a  verdict  on  all  the  issues,as  the  jury 
have  found. 

After  the  plaintiff  rested  his  cause,  the  defend- 
ant called  a  witness,  who  was  sworn  ;  but  be- 
fore he  gave  any  evidence,  the  judge  intimated 
to  the  counsel  for  the  defendant  that  it  was 
hardly  necessary,  in  the  then  state  of  the  cause, 
for  the  defendant  to  give  any  evidence;  and  no 
evidence  was  offered  on  the  part  of  the  defend- 
ant. The  charge  was,  that  the  evidence  seemed 
strongly  to  support  the  third  plea,  that  the  prop- 
erty belonged  to  Mclntosh.  The  jury  thought 
otherwise.  In  my  view,  the  evidence  supports 
their  verdict. 

*The  judge  did  not  exclude  any  testi-  [*32 
mony.  He  gave  the  counsel  to  understand  that 
his  impressions  were  favorable  to  the  defend- 
ant ;  not  that  the  cause  was  directly  in  their 
favor.  They  offered  no  further  evidence,  re- 
posing on  that  already  given  ;  and  undoubt- 
edly, satisfied  that,  with  the  intimation  from 
the  court,  they  might  safely  submit  their  cause. 
They  did  submit  the  cause,  under  these  circum- 
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stances;  and  thereby  assented  to  incur  the  risk, 
f  any,  of  not  adducing  further  evidence. 

An  affidavit  accompanies  the  case,  in  which 
the  defendant  swears  that  he  urged  his  counsel 
to  examine  other  witnesses  ;  but  they  refused. 
This  shows,  conclusively,  that  there  was  no 
surprise,  and  that  the  course  taken  was  upon 
due  deliberation.  The  parties  must,  therefore, 
abide  the  legal  consequences  arising  on  the  case 
before  us. 

I  think  there  is  no  sufficient  ground  to  dis- 
turb the  verdict.  It  was  informally  entered, 
there  being  no  finding  as  to  damages  and  cost. 
The  judge  permitted  it  to  be  amended,  by  add- 
ing," six  cents  costs;"  and  as  to  the  damages,  he 
submitted  the  question  to  this  court,  whether 
to  allow  the  amendment  or  not. 

The  plaintiff  was  entitled  to  recover  damages 
for  the  taking  only.  (1  Arch., 194;  Tidd,  Forms, 
623.)  No  special  damages  were  claimed  at  the 
trial  or  proved;  and,  consequently,  the  verdict 
ought  to  have  been  for  nominal  damages.  As 
this  is  matter  of  form,  and  follows  the  finding 
of  course,  the  verdict  may  be  amended  by  add- 
ing "  six  cents  damages." 

New  trial,  denied. 

Reversed— 3  Wend..  667. 

Cited  in-12Wend.,  288;  7  How.  Pr.,  23;  11  How. 
Pr.,  286  ;  23  How.  Pr.,  165 ;  31  How.  Pr..  463 ;  14  Abb. 
Pr.,  469 ;  1  E.  D.  S.,  597,  736;  31  N.  J.  L.,  287. 


33*]  "THE  CAYUGA  BRIDGE  COMPANY 
STOUT. 

Cayuga  Bridge  Co. — Entitled  to  Toll  from  A$ 
Persons  Grouting  Cayuga  Lake  on  the  Ice 
Within  three  Miles  of  the  Bridge. 

Any  person  crossing  the  Cayuga  Lake  on  the  ice 
within  three  miles  of  the  Cayuga  Bridge,  is  liable  to 
pay  toll  to  the  Cayuga  Bridge  Co.,  the  same  as  if  he 
crossed  the  bridge,  within  the  Statute,  sess.  21,  ch. 
31,  sec.  2 ;  3  W.,  462. 463. 

So  far  as  the  opinion  expressed  in  Sprague  v.  Bird- 
sail,  2  Cow.,  419,  conflicts  with  this  proposition,  it  is 
not  law,  though  the  decision  of  that  case  was  right. 

Accordingly,  where  one  who  crosses  on  the  ice, 
does  not  enter  on  the  lake  within  three  miles  of  the 
bridge,  he  is  not  liable  for  toll,  unless  his  course  is 
intended  as  an  evasion  of  the  Statute. 

Citations— 2  Cow.,  413. 
AN  ERROR  from  the  Seneca  C.  P. 
\J  The  Cayuga  Bridge  Co.  sued  Stout  in  a  jus- 
tice's court  of  Seneca  t'o. ,  for  toll  due  them  from 
him  for  crossing  the  Cayuga  Lake  on  the  ice, 
within  three  miles  of  the  bridge.  The  action  was 
founded  on  the  8d  section  of  the  Act  Amend- 
ing the  Statute  Incorporating  the  Plaintiffs  (a), 
passed  Mar.  1, 1799,  sess.  21,  ch.  21;  3  W.,  462- 
463,  providing  that,  after  the  bridge  of  the 
plaintiffs  was  completed.no  person  should  cross 
the  lake  within  three  miles  of  the  bridge,  with- 
out paying  the  toll  established  by  law;  but  that 
any  person  might  pass  and  repass  in  his  own 
boat,  without  being  subject  to  toll.  The  jus- 
tice gave  judgment  for  the  defendant.  The 
plaintiffs  appealed  to  the  Seneca  C.  P.  where 
the  cause  was  tried;  and  the  jury  found  a  spe- 
cial verdict — that  the  defendant  crossed  the 
Cayuga  Lake,  on  the  ice,  in  his  own  one  horse 
sleigh,  within  less  than  three  miles  of  the  bridge, 
without  paying  toll,  though  it  was  demanded 
of  him  by  the  agent  of  the  plaintiffs. 

(a)  For  the  Act  of  Incorporation,  vide  3  Greenl., 
434,  Bess.  20,  ch.  59. 
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On  this  verdict,  the  court  below  gave  judg- 
ment for  the  defendant ;  and  the  plaintiffs 
brought  error  to  this  court. 

Messrs.  J.  L.  Rictiardson  and  J.  Platt,  for  the 
plaintiffs  in  error. 

Mr.  L.  f.  Stevens,  contra,  cited  Sprague  v. 
Birdsall,  2  Cow.,  419. 

Curia,  per  SUTHERLAND,  ,1.  I  entertain  some 
doubt  of  the  correctness  of  the  construction  put 
upon  the  Act  incorporating  the  Cayuga  Bridge 
Co.,  in  Sprague  v.  Birdsatt,  2  Cow.,  413.  The 
decision  in  that  case  was  unquestionably  cor- 
rect. The  plaintiff  did  not  cross  the  lake  with- 
in three  miles  of  the  bridge,  within  the  mean- 
ing of  the  Act.  He  went  upon  the  ice  about 
six  miles  from  the  bridge.  Although  he  left 
the  lake  within  three  miles  of  the  bridge.he  did 
*not  cross  it  within  that  distance.  To  con-  [*34 
stitute  a  crossing  of  the  lake  within  the  mean- 
ing of  the  Act,  the  place  of  entering  upon,  as 
well  as  leaving  the  lake,  on  ice,  must  be  with- 
in three  miles  of  the  bridge  ;  unless  it  appears 
that  it  was  entered  upon,  or  left  at  a  greater 
distance  for  the  manifest  purpose  of  evading 
the  Act.  But,  it  seems  to  me  that,  the  Chief 
Justice,  in  that  case,  extended  the  proviso  be- 
yond the  natural  construction, and  the  probable 
intention  of  the  Legislature.  It  is  admitted, that 
the  enacting  clause  prohibits  all  crossing,  as 
well  on  the  ice  as  with  boats  within  three  miles. 
The  last  member  of  this  section, however.quali- 
fies  the  general  prohibition, by  making  it  "  law- 
ful for  any  person  or  persons  to  pass  or  repass 
with  his  or  their  own  boat."  The  equity  and 
reason  of  the  qualification  was  supposed  to  ex- 
tend to  a  case  like  the  present.  But  there  are 
many  obvious  and  forcible  considerations  ap- 
plicable to  the  one.  which  do  not  apply  to  the 
other.  The  privilege  of  crossing  in  their  own 
boats,  might  be  a  great  accommodation  to  the 
inhabitants  within  the  immediate  vicinity  of 
the  bridge;  and  being  applicable  to  them  only, 
would  not  severely  affect  the  revenue  of  the 
company.  But  the  privilege  of  crossing  on  the 
ice,  if  it  exists  at  all,  exists  in  relation  to  all 
travelers.  It  would  deprive  the  Company,  prob- 
ably, of  a  large  proportion  of  the  tolls.  The 
judgment  must  be  reversed  ;  and  a  venire  de 
now  awarded  from  the  Seneca  C.  P. 

Judgment  reversed. 

Cited  in-2  Paige,  119. 


*VAN  BUSKIRK  ».  IRVING.   [*35 

Trespass — Matter  of  Justification  must  be  Plead- 
ed—Matters, Showing  Right  of  Possession  in 
Defendant,  Admitted  under  General  Issue. 

Matter  of  justification  or  excuse  must  be  pleaded, 
in  trespass  quare  clausum,  vel  dnmum  fregtt. 

E.  g.,  a  license  in  law,  as  that  the  defendant  went 
to  the  plaintiff's  house  to  demand  a  debt. 

This  cannot  be  given  in  evidence  under  the  gen- 
eral issue,  either  as  a  full  defense  or  in  mitigation 
of  damages. 

But  title,  whether  freehold  or  possessory,  and,  in 
general,  any  matters  which,  prima  facie,  show  that 
the  right  of  possession  is  not  in  the  plaintiff,  but  in 
the  defendant,  are  evidence  under  the  general  issue. 

Citations— 1  Chit.  PI.,  495 ;  Cro.  Eliz.,  876. 

N  ERROR  from  the  N.  Y.  C.  P. 
Van  Buskirk  brought  trespass,  quare  dom- 
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um  fregit,  against  Irving,  in  the  court  below. 
Plea,  the  general  issue. 

On  the  trial  the  trespass  proved  was  that  the 
defendant  came  to  the  plaintiff's  house  in  the 
City  of  N.  Y.,  and  demanded  pay  for  milk, 
but  was  told  that  nothing  was  due.  He  came 
often,  made  a  great  noise  in  the  plaintiff's  ab- 
sence from  home,  and  used  bad  language  ;  so 
that  the  plaintiff's  wife  left  the  house,  and 
went  to  her  daughter's  in  another  part  of  the 
city. 

The  defendant  offered  to  prove  that  the 
plaintiff  owed  him  thirteen  shillings  for  milk. 
This  was  objected  to  as  inadmissible  under 
the  general  issue.  The  judge  decided  that  the 
defendant  might  show  that  the  plaintiff  was 
indebted  to  him  for  milk.  To  this  opinion 
the  plaintiff  excepted. 

Verdict  for  the  plaintiff  $5. 

Mr.  W.  Mulock,  for  the  plaintiff  in  error, 
cited  1  Chit.  PI.,  497;  2  T.  R.,  166;  7  Taunt., 
156;  1  Dunl.  Pr.,  457;  7  Johns.,  Ill;  11 
Johns.,  132. 

Mr.  Jas.  Edwards,  contra,  cited  1  Ch.  PI., 
491 ;  3  Johns.,  528;  2  Salk.,  646;  1  Burr.,  11, 
54;  2  T.  R.,  4;  5  Johns.,  136-138. 

Curia,  per  SAVAGE,  Ch.  J.  It  is  well  set- 
tled that,  in  trespass,  the  plea  of  the  general 
issue  questions  the  fact  of  the  trespass  and 
also  the  title,  whether  freehold  or  possessory  ; 
and,  in  general,  any  matters  which,  prima 
facie,  show  that  the  right  of  possession  is  not 
in  the  plaintiff,  but  in  the  defendant.  Any 
matter  of  justification  or  excuse,  however, 
must  be  pleaded.  That  the  defendant  went  to 
demand  a  debt  due  him  amounts  to  a  license 
in  law,  and  must  be  pleaded,  or  notice  should 
be  given.  (1  Chit.  PI.,  495;  Cro.  Eliz.,  876.) 
36*]  *Here  the  judge  decided  that  evidence 
of  the  debt  might  be  given.  It  was  already  in 
evidence  that  the  defendant  said  he  called  for 
what  was  due  him.  The  decision,  therefore, 
had  the  effect  of  allowing  the  defendant  the 
benefit  of  showing  a  license ;  when,  from  the 
pleadings,  the  plaintiff  could  not  be  prepared 
to  rebut  such  evidence. 

The  judgment  must  be  reversed,  and  a  ve- 
nire de  now  be  awarded  from  the  N.  Y.  C.  P. 

Judgment  reversed. 

Cited  in— 10  Wend.,  113;  19  Wend.,  638;  1  How. 
Pr.,  180. 


JACKSON  v.  COMBS. 

Action  for  Mesne  Profits,  Based  on  Recovery  by 
Default  in  Ejectment — Defense —  Guardian- 
ship in  Socage — Practice — Evidence. 

In  trespass  for  mesne  profits,  consequent  on  an 
ejectment,  and  judgment  by  default  against  the 
casual  ejector,  the  defendant  can  set  up  no  matter 
of  defense  admissible  in  the  original  action ;  e.  g., 
that  he  was  not  in  possession  of  the  premises  in 
question. 

In  the  action  for  mesne  profits,  founded  on  a  re- 
covery by  default  against  the  casual  ejector,  it  is, 
in  general,  necessary  to  show  a  writ  of  possession 
executed. 

But  not  where  the  tenant  voluntarily  abandons 
the  possession,  and  the  plaintiff  in  the  ejectment 
enters. 

Where  the  judgment  in  ejectment  is  against  the 
tenant,  who  comes  in  and  defends,  the  judgment  is 
sufficient  evidence  in  the  action  for  mexne  profits, 
without  any  writ  of  possession  executed. 

The  father,  as  guardian  by  nature,  has  no  right 
to  receive  the  rents  and  profits  of  his  child's  land. 
COWEN  7. 


A  father  cannot,  by  our  law,  be  guardian  in  soc- 
age  to  his  child. 

None  can  be  guardian  in  socage  except  one  to 
whom  the  inheritance  cannot  possibly  descend; 
but,  by  our  statute,  it  may  descend  to  the  father. 

Guardianship  in  socage  is,  strictly,  only  till  the 
infant  arrives  at  the  age  of  fourteen:  but  it  con- 
tinues after  that  age  if  no  other  guardian  be  ap- 
pointed. 

Citations— 3  Johns.,  481 ;  2  Burr.,  668;  4  Esp.,  167 ; 
2  Sel w.  N.  P.,  784,  n  ;  1  Bl.  Com.,  488 :  5  Johns.,  67 ; 
Co.  Litt.,  lib.  2,  ch.  5,  sec.  134.  n.  12. 

rPRESPASS  for  mesne  profits;  tried  at  the 
JL  Seneca  Circuit,  Mar.  13,  1826,  before 
Throop,  Circuit  J. 

At  the  trial  it  appeared  that  the  plaintiff,  ftc 
dem.  Peter  Smith  v.  John  Stiles,  recovered 
judgment  in  ejectment  by  default.  The  de- 
mise was  laid  Mar.  20,  1819,  and  the  ouster 
May  1,  1824.  The  action  was  commenced  in 
this  court  at  May  Term,  1824 ;  and  final  judg- 
ment rendered  at  October  Term  of  that  year. 
In  the  memorandum  of  the  plaintiff's  warrant 
of  attorney  in  the  record,  Combs  and  one  Gar- 
rison were  stated  to  be  tenants  ;  and  the  dec- 
laration and  notice  from  the  casual  ejector 
were  directed  to  and  served  on  them  as  ten- 
ants, early  in  May,  1824 ;  at  which  time  Garri- 
son resided  on  the  premises  in  question,  work- 
ing them  on  shares  as  the  tenant  of  Combs. 
Combs  was  fully  informed  what  the  premises 
in  question  were.  He  had  occupied  them  per- 
sonally, or  by  his  tenants,  from  1817.  They 
were  worth  $40  per  annum.  Smith,  the  les- 
sor in  the  ejectment,  was  *an  infant  till  [*37 
about  Mar.  1,  1824,  when  he  came  of  age.  On 
the  9th  of  that  month  he  sold  the  premises  to 
his  uncle,  Peler  Smith,  who  took  possession, 
and  to  whom  Garrison  attorned  in  Aug.,  1824; 
Combs,  the  defendant,  abandoning  all  claim 
to  the  possession.  The  value  of  the  premises, 
intermediate  the  lessor's  coming  of  age  and 
the  taking  of  possession,  was  $50.  The  father 
of  the  lessor,  as  guardian  by  nature,  had  re- 
ceived all  the  rents  and  profits  up  to  Mar.  1, 
1824. 

The  defendant  insisted  on  this  as  a  defense 
pro  tan*o  ;  and  the  judge  held  that  the  father 
had  a  right  to  receive  the  rents  in  his  capacity 
of  guardian  by  nature. 

The  defendant  then  moved  for  a  nonsuit,  on 
the  ground  that,  as  the  judgment  was  by  de- 
fault, the  nominal  plaintiff  could  not  recover 
in  this  action  unless  he  showed  a  writ  of  pos- 
session executed. 

This  motion  was  granted  by  the  judge. 

Mr.  A.  Gibbs,  for  the  plaintiff,  moved  to  set 
aside  the  nonsuit,  and  for  a  new  trial.  He  in- 
sisted :  1.  That  taking  possession  was  equiva- 
lent to  the  execution  of  a  writ  of  hob.  fac. 
pass. ;  and  2.  That  the  father,  as  guardian  by 
nature,  had  no  right  to  receive  the  rents  and 
profits  of  land  belonging  to  his  son.  (1  Bl. 
Com.,  461;  Co.  Litt..  tit.  Socage,  sec.  123, 
and  note  9  by  Butler  &  Hargrave,  compared 
with  their  notes  12  and  13  immediately  follow- 
ing; Carth.,  386;  2  Mass.,  55.) 

Mr.  J.  Maynard,  contra,  to  show  that  the 
father  might  receive  the  rents  and  profits, 
cited  1  Bl.  Com.,  453;  Id.,  461. 

That  the  plaintiff  should  have  proved  the 
execution  executed,  he  cited  Esp.  N.  P.,  495  ; 
11  Johns.,  461;  13  Id.,  447;  1  Cow.,  168;  4 
Id.,  329. 
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That,  in  this  case,  the  defendant  might  con- 
trovert the  plaintiff's  title,  he  cited  2  Str..  960. 

Curia,  per  WOODWORTH,  J.  This  is  an  ac- 
tion for  mesne  »profits.  Judgment  was  recov 
ered  by  default  in  ejectment.  The  defendant 
is  precluded  from  setting  up  any  defense  of 
which  he  might  have  availed  himself  in  the 
38*]  *original  action.  Consequently,  he  can 
not  be  permitted  to  prove  he  was  not  in  pos 
session  when  the  declaration  was  served.  (3 
Johns.,  481;  2  Burr.,  668.) 

No  writ  of  futb.  fac.  pass,  was  executed  ;  but 
the  defendant  abandoned  the  premises  before 
judgment,  and  the  grantee  of  the  lessor  en- 
tered and  took  possession.  This  entry  inured 
to  the  benefit  of  the  plaintiff,  and  rendered 
the  writ  unnecessary.  When  a  recovery  is 
against  the  person  in  possession,  it  is  sufficient 
to  prove  the  judgment,  because,  by  entering 
into  the  consent  rule,  the  defendant  is  es- 
topped. But  when  judgment  is  against  the 
casual  ejector,  an  actual  entry  must  be  proved. 
It  is  usual  to  produce  the  writ  of  possession 
executed ;  but  this  is  not  indispensable.  In 
Calvart  v.  Horsfall,  4  Esp.,  167,  Ld.  Ellen- 
borough  held  that  if  the  plaintiff  has  been  let 
into  possession  by  the  defendant  it  is  suffi- 
cient. (And  vide  2  Selw.  N.  P. ,  784,  and  notes.) 

The  liability  of  the  defendant  for  rents  and 
profits,  before  the  lessor  attained  the  age  of  21, 
depends  on  the  question  whether  the  father 
had,  by  law,  a  right  to  receive  them  as  guardian 
by  nature.  Blackstone  says  he  must  account 
to  his  child  for  the  profits  ;  which  implies  a 
right  to  receive.  (1  Bl.  Com.,  488.)  Coke's 
Littleton  is  referred  to.  It  does  not,  however, 
support  this  proposition,  as  applied  to  guardian 
by  nature,  but  to  guardian  in  socage,  which 
ceases,  when  the  infant  arrives  at  the  age  of  14, 
so  far  as  to  entitle  the  infant  to  enter  and  take 
the  land  to  himself.  But  if  no  other  guardian 
succeeds,  this  guardianship  will  continue.  (5 
Johns.,  67.)  The  doctrine  is  critically  exam- 
ined in  Butler  &  Hargrave's  Notes  to  Co.  Litt., 
lib.  2,  ch.  5,  sec.  123,  note  12.  They  observe, 
it  extends  no  further  than  the  custody  of  the 
infant's  person — a  peculiarity  they  did  not  suf- 
ficiently advert  to,  in  a  preceding  note,  which 
was,  unguardedly,  expressed  as  if  receiving  the 
profits  of  land  might  be  a  part  of  the  office  of 
guardian  by  nature.  In  this  capacity,  then,  the 
father  had  no  authority  to  receive  rents  from 
the  tenant.  By  the  common  law,  guardian  in 
socage  must  be  a  person  to  whom  the  inherit- 
ance cannot  descend.  As  the  father  may  in- 
39*]  herit  under  our  statute,  *the  guardian- 
ship does  not  devolve  on  him  ;  and  no  guardian 
appears  to  have  been  appointed  in  this  case. 
The  tenant  is,  therefore,  liable,  in  this  action, 
to  pay  damages  during  the  time  he  occupied. 
The  nonsuit  must  be  set  aside. 

New  trial  granted. 

Affirmed— 2  Wend.,  153. 

Cited  ln-15  Wend.,  633 ;  17  Wend.,  77 ;  1  Barb.,  181 : 
17  Barb.,  153 ;  25  Am.  Dec.,  548 ;  30  Am.  Dec.,  78 ;  44 
Am.  Dec.,  197  (2  Penn.,  271). 


MILLER  v.  WATSON. 

Practice — Assumpsit  Lies  on  Promise  to  Pay 

Balance  Struck  on  a  Specialty. 
A  balance  struck,  and  a  promise  to  pay  a  sum  of 
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money  due  upon  a  specialty,  on  a  new  consideration, 
will  sustain  an  action  of  assumpslt. 

Thus,  where  one  conveyed  land  with  warranty ; 
and  on  ejectment  against  the  warrantee,  he,  at  the 
request  of  the  warrantor,  avoided  defending1,  and 
gave  up  the  possesion ;  and  the  warrantor  struck  a 
balance  with  him,  of  the  consideration  money  due 
for  the  breach  of  the  warranty,  and  promised  to  pay 
it.  held,  that  assumpsit  lay  by  the  warrantee,  for  the 
balance  so  struck. 

Citations— 5  Cow.,  295;  3  Cai..  Ill;  4  Johns..  1 ;  1 
East,  630 ;  3  T.  R.,  592  n. ;  1  Chit.  PL,  96 ;  Cro.  Jac., 
343;  Cro.  Eliz.,  67:  12  Mod.,  511;  1  Vin.  Abr.,  272;  Bac. 
Abr.,  Assumpsit.  (A) ;  Cowp..  128. 

ANEW  trial  was  granted  in  this  case,  in  Oc- 
tober Term,  1825,  on  grounds  contained 
in  the  report  of  the  case  (5  Cow.,  195).  It  was 
afterwards  carried  down  to  trial,  and  the  plaint- 
iff nonsuited  on  an  offer  to  prove  his  case  as 
there  reported,  with  the  additional  fact,  that 
the  plaintiff  gave  up  all  defense  to  an  ejectment 
brought  against  him  at  the  defendant's  (the 
warrantor's)  request ;  surrendered  possession, 
and  struck  the  balance  as  stated  in  that  case, 
which  see. 

The  difference  between  the  two  cases  will 
further  appear  by  the  opinion  of  the  court. 

A  motion  wa^  made  in  behalf  of  the  plaintiff 
to  set  aside  the  nonsuit  and  fora  new  trial;  and 
was  argued  by, 

Mr.  C.  P.  Kirkland,  for  the  plaintiff. 

Mr.  G.  C.  Bronson,  contra,  and 

Mr.  J.  L.  Richardson,  in  reply. 

For  the  plaintiff  was  cited  5  Cow.,  195,  S.  C.; 
1  Chit.  PI.,  96,  98;  Cro.  Car.,  343:  1  Vin.  Abr., 
272;  1  Pow.,  Cont.,  330,  342-344;  1  Com.  Cont,, 
13,  16  ;  1  Saund.,  211,  note  2. 

For  the  defendant  was  cited  15  Johns.,  234  ; 
1  Chit.  PI.,  94,  95  ;  2  Johns.  1,  395. 

Curia,  per  SUTHERLAND,  J.  The  evidence 
offered  by  the  plaintiff  was  essentially  different 
from  anything  that  *appeared  upon  the  [*4O 
former  trial  and,  I  think,  ought  to  have  been 
received.  In  that  case  (5  Cow.,  195),  there  was 
nothing  to  support  the  promise  of  the  defend- 
ant but  his  admission  that  his  title  to  the  lot  had 
failed.  There  was  no  evidence  that,  in  conse- 
quence of  that  promise  and  admission,  the 
plaintiff  had  surrendered  the  possession  of  the 
lot,  or  had  been  damnified  in  any  other  way. 
For  aught  that  appeared,  he  might,  at  the  time 
of  the  trial,  have  been  in  the  peaceable  and  un- 
disturbed enjoyment  of  the  land  conveyed;  and 
the  opinion  of  the  court,  so  far  as  it  related  to 
the  consideration  of  the  promise,  is  put  ex- 
pressly on  that  ground.  We  there  say,  "  the 
defendant  may  have  been  mistaken  in  the  opin- 
ion that  his  title  had  failed  ;  the  ejectment  suit 
may  have  been  discontinued  ;  and  the  plaintiff 
may  have  retained  the  quiet  and  undisturbed 
possession  of  the  premises  to  the  present  hour. 
We  do  not  think  a  jury  would  be  authorized 
in  finding  the  fact  of  eviction  upon  this  testi- 
mony. If  there  was  no  eviction,  the  promise 
of  the  defendant  was  without  consideration." 
We  did  not  mean  to  be  understood  as  saying 
that  nothing  but  an  actual  technical  eviction 
would  support  a  promise  to  refund  the  consid- 
ration  money.  There  being  no  evidence,  what- 
ver,  that  the  possession  of  the  premises  had 
been  given  up,  upon  the  faith  of  the  defend- 
ant's promise  to  repay  the  price  with  interest, 
and  an  ejectment  having  been  commenced,  we 
were  left  to  infer  that  he  had  been  turned  out 
of  possession,  by  recovery  and  execution.  We 
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held  that  the  evidence  would  not  authorize  such 
a  conclusion;  and  that,  consequently,  there  ap- 
peared to  be  no  consideration  for  the  defend- 
ant's promise.  But,  in  the  present  case,  the 
plaintiff  offered  to  prove  that  the  defendant  re- 
quested him  not  to  defend  the  ejectment  suit, 
brought  by  Dexter  for  the  recovery  of  the  lot, 
and  admitted  that  Dexter's  title  must  prevail. 
That  upon  the  advice  and  at  the  request  of  the 
defendant,  he  gave  up  the  possession  to  Dexter, 
without  trial  ;  who  immediately  entered,  and 
still  remains  in  possession;  and  that  neither  the 
plaintiff,  nor  any  person  claiming  under  him, 
has  ever  since  been  in  the  possession  of,  or 
claimed  title  to,  any  part  of  the  premises:  that 
41*]  in  consideration  *of  such  surrender, with- 
out a  trial,  the  defendant  promised  to  refund 
the  original  consideration  money  with  interest. 
The  object  of  the  defendant  seems  to  have  been 
to  avoid  the  expense  of  a  trial,  in  which  he  knew 
the  title  of  Dexter  would  be  established, and  the 
costs  of  which  he  would  be  compelled  to  re- 
fund to  the  plaintiff.  (3  Cai.,  Ill  ;  4  Johns., 
1.)  That  the  facts  offered  to  be  proved  afforded 
a  sufficient  consideration  for  the  defendant's 
promise,  there  can  be  no  question.  It  is  not  for 
the  defendant  to  deny,  that  by  the  voluntary 
surrender  of  the  possession  to  Dexter,  he  has 
been  saved  the  expense  of  the  ejectment  suit. 
There  was,  then,  a  new  consideration,  benefi- 
cial to  him.  And  if,  by  such  voluntary  sur- 
render, the  plaintiff  has  lost  his  remedy  upon 
his  covenant,  he  has  sustained  an  injury,  which, 
in  judgment  of  law,  is  a  valid  consideration. 

The  defendant's  covenant  was  to  pay  upon 
eviction.  His  promise,  upon  which  this  action 
is  brought,  was  to  pay  upon  a  voluntary  sur- 
render of  the  possession,  without  eviction.  It 
is,  therefore,  a  new  contract,  upon  a  new  and, 
as  I  have  already  shown,  a  sufficient  considera- 
tion; and  will  sustain  an  action  of  assumpsit.  (1 
East,  630,  per  Ld.  Kenyon  and  Ashhurst,  JJ. ,  3 
T.  R.,  592,  noteb;  IChit.  PL,  96.)  This  contract 
having  been  executed,  the  Statute  of  Frauds 
has  no  application  to  the  case.  Where,  upon  a 
new  consideration,  there  has  been  a  new  con- 
tract to  pay  a  debt,  or  perform  a  former  con- 
tract under  seal,  assumpsit  may,  in  many  cases, 
be  supported.  (Cro.  Jac.,  343  ;  Cro.  Eliz.,  67; 
12  Mod.,  511  ;  1  Vin.  Abr.,  272  ;  Bac.  Abr., 
Assumpsit,  A.)  Ld.  Mansfield,  in  a  case  in 
Cowper,  128,  held  that  assumpsit  would  not  lie 
upon  a  promise  by  a  defendant  in  a  judgment 
to  pay  the  judgment,  in  consideration  that  the 
plaintiff  would  stay  the  execution.  But  it  is 
not  necessary  in  this  case  to  examine  the  extent 
and  the  qualifications  of  the  doctrine.  It  is  suf- 
ficient here  that  the  original  contract  between 
the  parties  was  varied  and  modified,  by  a  new 
contract,  upon  a  good  consideration. 

As  the  case  appeared  before  us  on  the  former 
occasion,  it  was  merely  a  promise  to  perform 
42*J  the  original  covenant  *without  any  new 
consideration.  The  evidence  offered  by  the 
plaintiff,  on  the  last  trial,  was,  prima  facie,  suf- 
ficient to  entitle  him  to  recover.  He  was,  there- 
fore, improperly  nonsuited  ;  and  a  new  trial 
must  be  granted. 

Motion  granted. 

Cited  in-4  Wend..  270 ;  67  N.  Y.,  174 ;  23  Am.  Rep., 

108  (67  N.  Y.,  162). 
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GLEASON  AND  GLEA8ON  v.  M'VICKAR. 

Pleading — Office  of  Videlicet— Surplusage. 

Office  of  a  videlicet  In  pleading1.    • 

If  an  allegation  under  a  videlicet,  be  impossible, 
or  contrary,  or  repugnant  to  the  preceding  matter, 
it  shall  be  rejected  as  surplusage  and  void  ;  but  if  it 
be  used  to  explain  what  goes  before,  and  is  consist- 
ent with  the  preceding  matter,  it  is  material  and 
traversable. 

Where  a  videlicet  contains  that  which  is  material 
and  necessary  to  be  alleged,  it  is  a 'direct  and  posit- 
ive averment. 

These  rules  illustrated  by  several  cases,  cited  by 
Sutherland,  J.,  and  Savage,  Ch.  J. 

Thus,  where  in  covenant,  that  a  farm  contained 
80  acres,  the  plaintiffs  averred  that  it  did  not  contain 
more  than  50:  and  the  defendant  pleaded  that  it  con- 
tained more  than  50,  that  is  to  say,  80  acres ;  and  the 
plaintiffs  replied,  that  it  did  not  contain  80  acres, 
nor  more  than  50;  held,  that  the  averment  of  80 
acres  in  the  plea  being  material,  though  under  a 
videlicet,  the  issue  was  upon  that,  and  not  on  the  50 
acres. 

Citations— Hob.,  172 ;  3  Burr.,  1730 ;  2  Saund.,  291, 
n.  (1) ;  16  Mass.,  133 ;  4  Johns.,  457  ;  2  Wils.,  335. 

p OVEN ANT  ;  tried  at  the  Saratoga  Circuit, 
VJ  Dec.  2.  1825,  before  Williams,  Circuit  J. 

The  action  was  upon  a  covenant,  contained 
in  a  deed  of  conveyance  from  the  defendant  to 
the  plaintiffs,  that  the  premises  contained  at 
least  80  acres.  The  declaration  set  forth  the 
covenant,  and  averred  that  the  farm  conveyed 
did  not  contain  more  than  50  acres.  The  plea 
was,  that  it  did  contain  more  than  50  acres; 
that  is  to  say,  80  acres,  and  concluded  with  a 
verification.  Replication,  that  the  farm  did 
not  contain  80  acres,  nor  more  than  50. 

On  the  trial,  the  plaintiff  proved  that  the 
farm  contained  57|  acres  ;  and  the  defendant 
claimed  a  verdict,  contending  that  the  issue 
was  simply  whether  the  farm  contained  more 
than  50  acres.  The  judge  decided  that  the 
plaintiffs  were  entitled  to  recover  on  the  issue, 
which  was  upon  the  80  acres  ;  and  the  plaint- 
iff had  a  verdict  for  the  value  of  the  land  less 
than  the  80  acres,  at  the  contract  price,  with 
interest,  being  $482.45. 

Now.  on  the  motion  for  a  new  trial,  several 
points  were  raised  ;  but  the  only  question 
deemed  necessary  to  notice,  is  the  one  which 
relates  to  the  pleadings. 

Mr.  J.  L.  Viele,  for  the  defendant.  The  issue 
was,  whether  there  were  more  than  50  acres. 
The  80  acres  in  the  *plea  laid  under  the  [*43 
videlicet,  must  be  rejected.  He  cited  16  Mass.. 
133;  1  Chit.  PL,  631. 

Mr.  S.  G.  Huntington,  contra.  The  i'ssue  was 
on  the  80  acres.  This,  though  laid  under  a 
videlicet,  was  material  and  traversable.  (1  Chit. 
PI.,  309,  525,  510  ;  5  East,  252  ;  2 Saund.,  291, 
note  \;Id.,  207,  note  2,  4;  Id.,  206;  2  East,  452.) 

SUTHERLAND,  J.  The  question  is,  what  was 
the  issue  joined  ?  Was  it  upon  the  50,  or  upon 
the  80  acres  ? 

The  general  rule  in  relation  to  allegations 
under  a  videlicet  or  scilicet,  seems  to  be  this  :  if 
they  be  impossible,  or  contrary  or  repugnant 
to  the  preceding  matter,  they  shall  be  rejected 
as  surplusage  and  void.  But  where  they  are 
used  to  explain  what  goes  before  them,  and  are 
consistent  with  the  preceding  matter,  there  they 
are  material  and  traversable.  It  is  the  office  of 
a  videlicet,  says  Ld.  Hobart,  in  Stukeley  v.  But- 
ler, Hob.,  172,  to  particularize  that  which  be- 
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fore  is  general,  or  distribute  that  which  is  in 
gross,  or  to  explain  that  which  is  doubtful  or 
obscure. 

So  where  a  videlicet  contains  that  which  is 
material  and  necessary  to  be  alleged,  it  is  con- 
sidered as  a  direct  and  positive  averment  or 
affirmation  ;  as  if  the  condition  of  a  bond  is  to 
perform  the  award  of  I.  S.,  to  be  delivered  on 
or  before  the  21st  of  May  ;  and  the  defendant 
pleads  no  award,  and  the  plaintiff  replies,  that 
after  the  making  of  the  bond,  and  before  the 
commencement  of  the  action,  to  wit-  on  the 
21st  of  May,  the  arbitrator  made  his  award, 
here  the  scilicet  is  a  positive  averment  that  the 
award  was  made  within  the  time  limited  by  the 
condition  ;  and  may,  therefore,  be  traversed, 
and  issue  taken  upon  it.  Vide  Bissex  v.  Bissex, 
3  Burr.,  1730,  and  2  Saund.,  291,  note  1,  where 
all  the  cases  and  learni'jc  upon  this  subject  are 
collected.  Testing  the  videlicet,  in  this  case,  by 
these  rules,  the  matter  contained  in  it  is  con- 
sistent with  what  was  previously  averred  ;  and 
it  is  clearly  material  and  traversable.  The  aver- 
44*]  ment  in  the  declaration  that  the  *farm 
did  not  contain  more  than  50  acres,  is  general 
and  inconclusive.  If  issue  had  been  taken  upon 
it,  and  found  for  the  defendant,  it  would  not 
have  shown  that  his  covenant  had  not  been 
broken.  The  issue  would  have  been  imma- 
terial. The  defendant,  in  his  plea,  says  that  the 
farm  did  contain  more  than  50  acres,  to  wit: 
80  acres  ;  thus  particularizing  that  which  was 
before  general,  and  thereby  presenting  the  ma- 
terial point  upon  which  the  action  depended. 
The  defendant,  by  concluding  this  plea  with  a 
verification,  shows  that  he  considered  it  as  con- 
taining new  and  material  matter,  which  the  op- 
posite party  had  a  right  and,  indeed,  was  bound 
to  answer.  The  replication,  therefore,  must  be 
considered  as  taking  issue  upon  that  averment; 
and  the  succeeding  words,  "  nor  more  than  50 
acres,"  are  immaterial,  and  may  be  stricken 
out,  as  surplusage. 

The  issue,  then,  was.  whether  the  farm  con- 
tained 80  acres  or  not ;  and  it  was  properly 
found  for  the  plaintiff  upon  the  evidence  given 
on  the  trial. 

SAVAGE,  Ch.  J.  The  only  question  of  im- 
portance is,  whether,  under  the  issue,  the  de- 
fendant was  not  entitled  to  a  verdict.  What  is 
the  issue  ?  The  plaintiffs  say  that  the  defend- 
ant warranted  the  farm  to  contain  80  acres  and 
they  expressly  aver  that  it  did  not  contain  more 
than  50.  •  The  answer  of  the  defendant  is,  that 
it  did  contain  more  than  50;  that  is  to  say,  80 
acres.  The  latter  part,  under  the  videlicet,  was 
not  necessary  to  give  a  complete  answer  to  the 
declaration  ;  but  having  made  the  averment,  is 
he  not  bound  to  prove  it  ?  The  defendant's 
counsel  contends  he  is  not,  because  the  aver- 
ment of  80  acres  is  laid  under  a  videlicet;  and 
he  cites  the  case  of  Paine  v.  Fox,  16  Mass.,  133. 
where  it  is  said  by  Parker,  Ch.  J. ,  to  be  a  well 
settled  rule,  that  what  comes  under  a  videlicet 
is  no  averment.  This  assertion  must  be  con- 
sidered in  reference  to  the  facts  of  that  case. 
The  matter  there  laid  with  a  "viz."  was  the 
day  when  the  defendant  received  a  certain  sum 
of  money,  after  the  execution  of  a  certain  bond, 
and  before  suit.  The  day,  I  apprehend,  was 
45*]  *not  material,  and  the  decision  would  be 
in  accordance  with  the  rule  laid  down  by  Sir 
William  Blackstone  :  "  that  where  the  time  at 
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which  a  fact  happened,  is  immaterial,  and  it 
might  as  well  have  happened  at  another  day, 
there,  if  alleged  uiider  a  scilicet,  it  is  absolutely 
nugatory,  and  is,  therefore,  not  traversable  ; 
and  if  it  be  repugnant  to  the  premises,  it  shall 
not  vitiate  the  plea ;  but  the  scilicet  itself  sbal) 
be  rejected  as  superfluous  and  void.  But  when 
the  precise  time  is  the  very  point  and  gist  of 
the  cause,  there  the  time  alleged  by  a  scilicet 
is  conclusive  and  traversable." 

That  doctrine  was  adopted  by  this  court  in 
Vail  v.  Lewis,  4  Johns.,  457.  Van  Ness,  J., 
says,  ' '  a  scilicet  repugnant  to  the  preceding 
matter,  is  void,  and  may  of  course  be  rejected, 
as  surplusage  ;  but  where  it  is  not  repugnant 
to  the  preceding  matter,  but  will  agree  with  it. 
there  the  scilicet  is  a  direct  affirmation,  and  shall 
be  taken  positively."  The  same  doctrine  is  as- 
serted in  19  Johns.,  68. 

In  Knight  v.  Preston,  2  Wils.,  335,  the  court 
say,  "  the  office  of  a  videlicet^,  to  explain  what 
went  before  ;  and  where  it  is  not  repugnant  or 
contradictory,  it  is  material  and  traversable." 
And  as  such  an  averment,  coming  after  a  videli- 
cet, is  traversable,  so  it  must  be  proved,  when 
material,  as  if  averred  without  a  videlicet.  (2 
Saund. ,  291  a.) 

The  averment  of  the  defendant,  that  the  farm 
contained  80  acres,  is  denied  by  the  replication, 
which  again  asserts  that  it  did  not  contain  more 
than  50  acres.  The  pleadings  on  both  sides  are 
inartificially  drawn.  It  is  asserted  by  the  plaint- 
iffs that  the  farm  contains  no  more  than  50 
acres.  This  is  denied  by  the  defendant.  He  as- 
serts it  contains  80  acres,  which  is  denied  by 
the  plaintiffs. 

Justice  seems  to  have  been  done  under  the 
pleadings,  bad  as  they  are  ;  and  I  think  it  is 
not  necessary  to  grant  a  new  trial  for  the  pur- 
pose of  a  repleader. 

*WOODWORTH,  J.,  concurred.  [*46 

The  Court  being  also  with  the  plaintiffs  on 
the  other  points,  a 

New  trial  was  denied. 


ALLEN  v.  CROFOOT. 

Slander — Charge  of  Perjury — Pleading. 

In  slander,  for  charging  the  plaintiff  with  perjury, 
the  defendant  pleaded  that  the  words  were  spoken 
in  reference  to  certain  parts  of  the  plaintiff's  testi- 
mony on  a  trial,  which  were  immaterial  (setting 
forth  particulars):  and  that  they  were  so  under- 
stood by  the  hearers.  Replication,  de  injuria,  &c. 
On  demurrer  to  the  replication,  held,  that  the  plea 
would  have  been  bad  as  amounting  to  the  general 
issue  on  special  demurrer;  but  this  could  not  be  ob- 
jected on  an  issue  in  law  upon  the  replication. 

Held,  also,  that  the  replication  was  good  on  spe- 
cial demurrer. 

The  statement  of  the  faction  in  the  plea  was  set 
forth  as  inducement ;  and  de  injuria,  &c.,  was  not 
objectionable,  therefore,  as  putting  in  issue  matter 
of  record  and  matter  of  fact. 

A  plea  containing  matter  of  fact  and  matter  of 
record,  may  conclude  to  the  country. 

De  itijuria,  &c.,  is  a  good  answer  to  matter  of  ex- 
cuse set  up  in  a  plea. 

Though,  on  demurrer,  the  party  committing  the 
first  fault,  shall  have  judgment  against  him,  yet  this 
must  be  a  fault  in  substance.  Any  fault  of  form 
cannot  be  noticed,  within  the  rule,  beyond  the  im- 
mediate pleading  demurred  to. 

Citations— 5  Johns.,  112, 114;  12  Johns.,  491 ;  1  Chit., 
581. 

N  demurrer  to  the  replication.    The  action 
was  slander,    for  charging  the  plaintiff 

COWEN  7. 


0 


1827 


DEARBORN  v.  CROSS. 


with  perjury.  Plea.that  the  words  were  spoken 
in  reference  to  the  testimony  of  the  plaintiff  on 
the  trial  of  a  cause.  After  setting  out  the  par- 
ties, the  nature  of  the  cause,  and  the  question 
litigated,  it  stated  the  evidence  given,  and 
averred  that  the  words  were  spoken  in  refer- 
ence to  certain  parts  of  the  testimony,  specify- 
ing them,  which  were  not  material  to  the  is- 
sue ;  and  that  the  defendant  was  so  under- 
stood by  the  hearers.  Replication,  de  injuria 
.*ua  propria,  &c.,  concluding  to  the  country. 
Special  demurrer  and  joinder.  The  special 
causes  are  mentioned  in  the  opinion  of  the 
court. 

Mr.  H.  Stephens,  in  support  of  the  demurrer. 

Mr.  D.  Gott.  contra. 

Curia,  per  WOODWORTH,  J.  The  defendant's 
plea  is  good  in  substance,  but  bad  on  special 
demurrer, because  the  allegation  how  the  words 
were  understood, and  in  reference  to  what  they 
were  spoken,  was  proper  evidence  under  the 
general  issue.  The  plea  amounts  to  the  general 
issue. 

The  plaintiff,  however,  cannot,  after  reply- 
ing, go  back  to  the  plea,  unless  it  is  bad  in  sub- 
stance. 

The  question  is,  then,  on  the  replication. 
The  defendant  assigns  for  cause,  that  it  puts 
47*]  in  issue  matter  of  record  *and  matter  of 
fact;  that  it  neither  admits  nor  denies  the  pend- 
ency of  the  action  in  which  the  plaintiff  was 
sworn  as  a  witness  ;  nor  that  he  was  sworn  ; 
nor  that  the  circuit  judge  was  authorized  to 
swear  him  ;  nor  that  the  question  alleged  in 
the  pleas  were  agitated  on  the  trial ;  nor  that 
he  swore  to  the  facts  alleged  in  the  pleas  ;  nor 
that  what  he  swore  was  false  ;  nor  that  the  de- 
fendant spoke  the  words  in  relation  to  the  tes- 
timony specified'  in  the  plea  ;  nor  that  he  was 
so  understood  by  the  hearers. 

The  cases  of  Lytlev.  Lee,  5  Johns.,  12,  and 
Plumb  v.  M'Crea,  12  Johns.,  491,  decide  that 
the  replication  de  injuria  sua,  &c.,  is  bad, when 
the  defendant  insists  on  a  right,  and  is  good 
only  when  he  insists  on  matter  of  excuse. 

It  will  be  observed  that  the  defendant  does 
not  justify  the  speaking  of  the  words  as  true; 
but  places  his  defense  on  the  ground  that  they 
were  spoken  in  reference  to  certain  parts  of 
the  testimony  which  were  not  material  to  the 
issue.  It  being  admitted,  then,  that  the  words 
were  spoken,  is  not  the  defense  for  speaking, 
clearly  matter  of  excuse  ?  The  plea  seems  to 
admit  that  there  was  no  right  to  charge  the 
plaintiff  with  perjury ;  but  he  did  make  that 
charge,  and  wishes  to  be  excused  for  so  doing; 
for  that  the  expression  related  to  such  parts  of 
the  plaintiff's  evidence  as  were  not  material, 
and,  consequently,  were  not  a  ground  of  ac- 
tion. With  respect  to  the  objection  that  the 
replication  attempts  to  traverse  matter  of  fact 
and  matter  of  record,  it  seems  to  me  the  state- 
ment of  the  cause  pending  was  matter  of  in- 
ducement merely  ;  which  is  no  objection  to  the 
replication.  (1  Chit.,  581.)  But  independent  of 
this,  the  better  opinion  is,  that  where  a  plea 
contains  matter  of  fact  and  matter  of  record,  it 
may  conclude  to  the  country.  This  doctrine 
was  recognized  in  Lytle  v.  Lee,  5  Johns.,  114, 
as  a  general  proposition  ;  and  is,  I  think,  sup- 
ported by  the  cases  there  cited. 

My  opinion  is,  that  the  plaintiff  is  entitled  to 
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judgment  on  the  demurrer,  with  leave  to  the 
defendant  to  withdraw  it,  on  payment  of  costs. 
Judgment  for  the  plaintiff. 

Cited  In— 1  Wend.,  131 ;  4  Wend.,  578 ;  38  N.  J.  L., 
100. 


*DEARBORN  [*4» 

v. 
CROSS    AND    THRASHER. 

Discharge  of  Specialty  by  Parol  Agreement. 

A  bond,  or  other  specialty,  may  be  discharged  or 
released  by  a  p«rol  agreement  between  the  parties. 

And  especially  where  such  parol  agreement  is  ex- 
ecuted. 

Thus,  where  D.  bound  himself,  by  bond,  to  sell 
land  to  C.,  who  gave  his  notes  for  the  consideration 
money,  and  took  possession;  but  afterwards  it  was, 
in  pursuance  of  a  parol  agreement,  surrendered  to 
D..  who  finally  sold  it.  Though  the  bond  was  not 
canceled  or  surrendered,  yet,  held,  that  it  was  dis- 
charged, and  that  no  action  would  lie  on  the  notes; 
the  whole  contract  of  sale  being  discharged  by  the 
new  parol  executed  agreement. 

Citations— 3  Johns.  Cos.,  60;  1  Esp.  N.  P.,  35;  2  P. 
Wins.,  82 ;  9  Mod.,  2 ;  3  Johns.,  528 ;  1  Johns.  Cas.,  22; 
1  Cow.,  250;  14  Johns.,  330. 

A  SSUMPSIT  on  a  note  made  by  the  defend- 
-1A-  ants,  payable  to  the  plaintiff;  tried  at  the 
Madison  Circuit,  Mar.  22,  1826,  before  Will- 
iams, Circuit  J. 

The  case  at  the  trial  was  as  follows:  the  note 
was  for  374  gallons  of  whisky,  dated  Nov.  12, 
1819  ;  and  was  one  of  several  notes  given  by 
the  defendants  to  the  plaintiff  under  these  cir- 
cumstances :  on  that  day,  Cross,  one  of  the  de- 
fendants, agreed  to  purchase  of  the  plaintiff  a 
distillery  and  dwelling-house,  for  the  consider- 
ation of  1,200  gallons  of  whisky.  He  gave  the 
note  in  question,  with  others,  for  the  whisky, 
payable  at  different  periods ;  and  the  plaintiff 
j  gave  him  a  bond,  in  the  penalty  of  $l,200,con- 
ditioned  to  give  him  a  conveyance,  if  he  should 
pay  the  notes  according  to  their  tenor,  &c. 
Cross  took  possession. 

The  defense  set  up  at  the  trial  was,  that  the 
contract  for  the  sale  bad  been  rescinded  by  a 
verbal  agreement  between  the  parties  ;  and 
that  the  plaintiff,  pursuant  to  that  agreement, 
and  with  Cross'  consent,  had  re-entered  upon 
and  rented  the  house,and  finally  sold  the  whole 
premises  to  another. 

The  bond,  however,  had  never  been  deliv- 
ered up  or  canceled.  On  objection,  the  judge 
overruled  this  defense,  upon  the  ground  that 
the  contract  could  not  be  rescinded  by  a  parol 
agreement  of  this  description ;  that  it  could  be 
discharged  only  by  a  release.ora  surrender  and 
canceling  of  the  contract.  The  defendants  ex- 
cepted.  The  plaintiff  had  a  verdict  for  $112. 

Mr.  J.  A.  Spencer,  for  the  defendant,  now 
moved  for  a  new  trial.  He  cited  1  Johns.  Dig., 
32,  86,  and  cases  referred  to  ;  14  Johns.,  330  ; 
3  Id.,  528  ;  13  Id.,  359  ;  1  Cow.,  250. 

Mr.  8.  Beardsley,  contra. 

*  Curia,  per  SUTHERLAND,  J.  I  think  the[*4$> 
judge  erred. The  consideration  for  the  notes  was 
the  agreement,  on  the  part  of  the  plaintiff, to  con- 
vey the  premises  mentioned  in  the  bond.  The 
evidence  given,  and  that  which  was  offered  to 
be  given,  show, not  merely  an  executory  agree- 
ment to  rescind  the  contract,  but  an  agreement 
executed  and  carried  into  effect,  by  a  surrender 
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of  the  possession,  and  a  subsequent  sale  of  the 
premises. 

The  defendants  offered  to  prove,  that  imme- 
diately upon  Cross'  entering  into  the  contract, 
he  took  possession  of  the  premises  pursuant  to 
an  understanding  of  the  parties;  and  continued 
in  possession  until  the  making  of  the  agree- 
ment to  give  up,  and  rescind  the  contract  or 
purchase  ;  and  that  then  he  surrendered  the 
possession  to  the  plaintiff ,  who  immediately  en- 
tered into  possession,  and  soon  after  rented  the 
house,  and  had  since  sold  the  premises  both 
house  and  distillery. 

Independently  of  the  agreement,  a  rescind- 
ing of  the  contract  might,  and,  in  a  court  of 
equity,  undoubtedly  would  be  presumed,  from 
the  fact  of  a  surrender  of  the  possession  by 
Cross,  and  an  acceptance  of  it,  and  a  subse- 
quent sale  by  the  plaintiff,  against  either  party 
who  should  "attempt  to  enforce  it.  In  Bollard 
v.  Walker,  3  Johns.  Cas.,  60,  the  court  pre- 
sumed that  a  contract  for  the  sale  of  land  had 
been  rescinded,  simply  from  the  circumstance 
that  the  vendee  had  given  no  notice  to  the  vend- 
or, that  he  should  insist  upon  the  agreement, 
until  four  years  af ter  it  was  made  ;  the  vendor 
laving  previous  to  that  time,  and  within  one 
year  after  the  contract  was  made,  sold  the  land 
to  another  person.  The  court  say,  under  such 
circumstances.a  court  of  equity  would  presume, 
and  we  think  a  court  of  law  ought  equally  to 
presume,  that  the  contract  had  been  rescinded 
by  the  consent  of  the  parties,  or  discharged  by 
some  composition  between  them.  (2  P.  Wms., 
82 ;  9  Mod.,  2.)  The  defendant,  Cross,  there- 
fore, could  not  enforce  this  contract  against 
the  plaintiff  ;  and  there  seems  to  be  no  neces- 
sity for  sending  him  to  a  court  of  equity,  in 
order  to  restrain  the  plaintiff  from  collecting 
the  notes  which  were  the  consideration  for  the 
contract. 

5O*]  *The  time  for  the  performance  of  the 
condition  of  a  sealed, as  well  as  a  simple  contract, 
may  be  enlarged  by  parol.  Raldiffv.  Pember- 
ton,  1  Esp.  N.  P.  C.,  35  ;  Fleming  v.  Gilbert, 
3  Johns.,  528  ;  Keating  v.  Price,  1  Johns,  Cas., 
22  ;  1  Cow.,  250.  In  Fleming  v.  Gilbert,  it  was 
also  held,  that  the  strict  performance  of  the 
condition  of  a  bond  might  be  waived  by  parol. 
Indeed,  the  enlargement  of  the  time,  is  nothing 
more  than  a  waiver  of  strict  performance. 

In  Lattimore  v.  Harsen,  14  Johns.,  330,  the 
plaintiffs  had  entered  into  a  covenant  with  Ja- 
cob and  Cornelius  Harsen,  to  open  a  certain 
street  in  the  City  of  N.  Y.,  for  the  considera- 
tion of  $900,  and  bound  themselves  to  a  per- 
formance in  the  penalty  of  $250.  Some  time 
after  they  had  commenced  the  work,  they  be- 
came dissatisfied  with  their  contract,  and  de- 
termined to  abandon  it ;  when  the  defendant, 
by  parol,  released  them  from  their  covenant, 
and  promised  them,  if  they  would  go  on  and 
complete  the  work,  he  would  pay  them  for  it 
by  the  day,  without  reference  to  the  contract. 
The  action  was  brought  for  work,  labor,  &c., 
under  the  subsequent  arrangement,  and  was 
sustained  by  the  court. 

The  parol  release  of  the  performance  of  the 
covenant  must  have  been  considered  valid,  and 
as  having  entirely  disposed  of  it ;  else  the  plaint- 
iffs could  not  have  recovered.  The  action  was 
not  brought  to  recover  the  difference  between 
the  contract  price,  and  actual  value  of  the  labor 
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performed,  but  for  the  value  of  the  materials 
and  labor,  without  any  reference  to  the  con- 
tract. The  action  was,  therefore,  founded  on 
the  assumption  that  the  original  contract  was 
at  an  end  ;  and  it  must  have  been  so  considered 
by  the  court.  If  not,  there  would  have  been 
two  contracts  in  force  at  the  same  time,  for  the 
performance  of  the  same  work,  at  entirely  dif- 
ferent rates  of  compensation.  This  could  not 
be.  The  parol  release  of  the  covenant  must 
have  been  held  valid. 

But  in  the  case  at  bar,  it  is  not  necessary  to 
decide  that  a  parol  agreement  to  rescind  a 
sealed  contract  is  binding  as  an  executory 
agreement.  For  here  it  was  carried  into  effect 
*by  the  parties.  Everything  was  done  [*5 1 
except  the  actual  destruction  of  the  writing  it- 
self. The  possession  was  changed,  and  the 
plaintiff  resold  the  land.  It  is  not  material  that 
Cross,  the  defendant,  had  not  a  strict  legal 
right  to  the  possession  under  the  contract.  He 
was  put  into  possession  by  the  plaintiff  at  the 
time  of  the  contract.  His  right  was  never  ques- 
tioned, and  he  surrendered  it  under  the  new 
agreement  ;  and  not  because  he  was  not  en- 
titled to  it  under  the  first  contract.  His  right 
to  the  possession,  therefore,  was  admitted  by 
the  plaintiff.  I  repeat,  therefore,  that  the  new 
agreement  was  substantially  executed.  The 
evidence  ought  to  have  been  received,  and  a 
new  trial  must  be  granted. 

New  trial  granted. 

Cited  in— 11  Wend.,  30 ;  13  Wend.,  74 ;  18  Wend.. 
628 :  21  Wend.,  632 ;  2  Sandf .  Ch..  415 ;  24  N.  Y.,  369 ;  30 
N.  Y.,  307 ;  37  N.  Y.,  248 ;  4  Trans.  App.,  16 ;  12  Barb., 
370 ;  20  Barb.,  64 :  38  Barb.,  408  ;  65  Barb.,  313  ;  2  T.  & 
C.,  257 ;  5  Duer,  206 ;  6  Duer,  214 ;  3  Rob.,  16 ;  39  Cal., 
175 ;  '25  Hun,  118 :  89  Pa.,  133 ;  48  Super.,  259,  260;  101 
U.S.,  527 : 102  U.  S.,  66 ;  20  Am.  Dec.,  478  (9  Pick.,  298); 
37  Am.  Dec.,  157  (3  Met..  486). 


TEN  EYCK  ET  AL.,  Demandants, 

v. 
WATERBURY,  Tenant. 

Pleading  and  Practice — The  Mise  in  Writ  of 
Right  Puts  in  Issue  the  Whole  Title. 

The  raise,  in  a  writ  of  right,  puta  in  issue  the 
whole  title,  including  the  Statute  of  Limitations ; 
and  where  a  plea,  after  the  mise,  denied  the  seisin 
of  the  ancestor  within  25  years,  it  was  held  bad  on 
special  demurrer,  as  amounting  to  the  mise. 

A  special  plea,  in  a  writ  of  right,  is  triable  by  a 
common  jury;  but  the  mise,  by  the  Grand  Assize 
alone. 

Hence,  where  special  matter  is  included  with  the 
mise  in  the  same  plea,  it  is  bad  as  requiring  differ- 
ent modes  of  trial. 

A  plea  bad  in  part,  is  bad  in  the  whole. 

Under  the  mise,  every  special  matter  of  defense 
may  be  given  in  evidence,  except  collateral  war- 
ranty. 

Citations-Booth,  68,  95,  98, 115;  3  Wils.,  419,  420 ;  1 
R.  L.,  51 ;  3  Chit.  PI.,  654 ;  Com.  Dig.  Pleader,  E,  36. 

rPHE  demandants  brought  a  writ  of  right,  and 
-L  counted  on  the  seisin  of  the  wife's  ancestor, 
Matthew  Vischer,  and  her  own  seisin,  within 
25  years,  &c  The  tenant,  in  his  plea,  put  him- 
self upon  the  Grand  Assize,  prayed  recognition, 
&c.,  whether  the  tenant  or  the  demandants  had 
the  greater  right  to  hold  ;  and  then  added  a 
prayer  that  it  might  be  inquired  of  by  the 
Grand  Assize,  whether  Matthew  Vischer  was 
seised,  &c.,  within  25  years,  &c.,  as  the  de- 
mandants had  alleged.  Special  demurrer,  as- 
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signing  for  cause,  that  the  prayer  to  inquire  of 
the  seisin  of  Vischer  was  included  in  the  raise. 
Joinder  in  demurrer. 

Mr.  J.  V.  Henry,  in  support  of  the  demurrer. 
The  Statute  of  Limitations  was  included  in  the 
raise,  and  amounts  to  no  more.  (Booth,  Real 
Act.;  92,  95  ;  8  Wils.,  419,  420.)  The  raise  puts 
the  whole  title  in  issue.  The  case  is  then  within 
the  common  principle,  that  a  special  plea 
52*]  amounting  *to  the  general  issue  is  bad. 
{Com.  Dig.  PL,  E,  14.)  The  plea  being  bad  for 
a  part,  is  bad  in  toto.  (Id.,  E,  36.)  It  is  bad  for 
duplicity.  (Id.,  E.  2.) 

Mr.  P.  8.  Parker,  contra.  The  demandants 
counting  on  the  seisin  of  the  ancestor  within 
25  years,  the  ordinary  raise  would  not  be  suffi- 
cient to  put  the  whole  matter  in  issue.  It 
meets  no  more  than  the  seisin  of  the  demand- 
ant. Duplicity  is  not  assigned  as  one  of  the 
causes  of  demurrer.  Beside  ;  the  plea  of  the 
Statute  of  Limitations  is  to  meet  the  seisin  of 
the  ancestor.  It  was  necessary,  to  reach  the 
whole  case.  The  precedents  will  be  found  to 
sanction  this  plea.  (3  Chit.  PL, 654;  10  Wentw., 
220  ;  Booth,  Real  Act.,  102.) 

Air.  A.  Van  Vechten,  in  reply,  said  the  seisin 
of  Vischer  was  put  in  as  mere  inducement  to 
the  demandant's"  title.  The  simple  mise  would 
bring  up  every  possible  question.  As  to  the 
precedents,  they  are  all  against  this  form  of 
pleading. 

Curia,  per  SAVAGE,  C h.  J.  The  plea  is  bad. 
This  mode  of  pleading  arose  from  the  tender 
of  the  demimark,  which  was  a  sum  of  6s.  8d., 
paid  for  the  privilege  of  pleading  that  the  de- 
mandant or  his  ancestor  was  not  seised  in  the 
time  of  the  King  mentioned  in  the  writ ;  and 
the  demandant,  though  seised  in  another  King's 
reign,  might  perhaps  fail  through  this  error, 
the  same  as  if  never  seised  at  all.  The  time  of 
seisin  in  another  reign  did  not  come  in  question 
upon  the  mise,  which  tried  the  question  of  mere 
right.  The  tenant,  therefore,  to  entitle  him- 
.self  to  this  inquiry,  as  to  the  particular  King's 
reign,  must  pay  the  demimark.  (Booth,  98.) 
A  question  is  discussed  in  Booth,  98,  as  to  the 
time  when  this  should  be  done  ;  whether  at  the 
time  of  pleading,  or  the  time  of  trial. 

The  mise  puts  the  seisin  in  issue,  as  the  com- 
mon plea  of  not  guilty  in  ejectment  puts  in  is- 
sue the  title  ;  and,  under  the  mise,  anything 
may  be  given  in  evidence,  except  collateral 
warranty.  (Booth,  95,  115  ;  3  Wils.,  419,  20.) 
That  part  of  the  pleading  which  gives  cause 
53*]for  the  demurrer  *has  no  application  un- 
der our  laws  ;  and  if  it  means  anything  as  a 
special  plea  of  the  statute,  then  it  is  bad  as 
amounting  to  the  general  issue. 

It  is  bad  also  in  another  point  of  view.  The 
mise  is  to  be  tried  by  16  recognitors.  (1  R.  L., 
51.)  Special  pleas  may  be  pleaded  in  writs  of 
right  when  clear  ;  Booth,  115  ;  but  they  are  to 
be  tried  by  a  common  jury  ;  and  hence,  in  En- 
gland.it  is  best  sometimes  to  plead  specially, to 
save  time  and  expense  ;  for  great  delay  and  ex- 
pense are  common  in  summoning  the  knights 
to  compose  and  prepare  the  Grand  Assize. 

The  plea,  in  this  case,  was  probably  taken 
from  3  Chit.  PL ,  654  ;  but  it  is  only  applicable 
when  the  demimark  may  be  tendered. 

If  intended  as  a  special  plea,  it  is  bad:  1.  As 
amounting  to  the  mise  only  ;  and  2.  To  the 
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mise  and  a  special  plea.  As  such,  it  is  bad  in 
this  action,  because  the  two  pleas  are  incom- 
patible. They  require  different  modes  of  trial ; 
the  former  by  the  Grand  Assize,  the  latter  by 
a  common  jury.  A  plea  bad  in  part  is  bad  in 
the  whole.  (Com.  Dig.  PL,  E,  36.)  The  whole 
plea  is,  therefore,  bad,  though  the  mise,  had  it 
stood  alone,  would  have  been  good. 

The  demandants  are  entitled  to  judgment  on 
the  demurrer,  with  leave  to  the  tenant  to  amend 
on  payment  of  costs. 

Judgment  for  the  demandants. 

Cited  in— 13  Wend.,  547. 


FULLER 

t. 

WILLIAMS  AND  HUBBARD,  Administrators 
of  SMITH. 

Agreement  to  Convey  Land,  on  Payment  of  Money 
— Tender  and  Demand  by  Vendee. 

Where  one  agrees  to  convey  land,  on  the  payment 
of  money,  the  vendee  must  not  only  tender  or  pay 
the  money,  but  he  must  demand  a  conveyance; 
and  after  waiting  a  reasonable  time  for  it  to  be  made 
out,  must  present  himself  to  receive  it. 

And  where  the  vendor  dies,  the  same  demand  must 
be  made  of,  and  time  allowed  to,  his  heirs,  before  a 
suit  can  be  brought  against  his  personal  representa- 
tives for  damages. 

And  it  is  no  excuse  that  the  heirs  be  numerous, 
and  dispersed  in  different  parts  of  the  country. 

Citation— 6  Cow.,  22. 

A  FTER  a  new  trial  was  granted  in  this  cause 
JLx  on  the  case,  as  stated  8.  C..  ante,  13,  the 
plaintiff  again  carried  it  down  for  trial,  at  the 
Chenango  Circuit,  in  Jan.,  1826,  when  it  was 
*tried  before  Nelson,  Circuit  J.  ;  and  a  [*54: 
verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  this  court,  with  leave  for  either 
party  to  turn  it  into  a  bill  of  exceptions  or  spe- 
cial verdict. 

It  is  not  material  to  state  the  case  at  length. 
It  is  little  more  than  an  extension  or  illustra- 
tion of  the  principle  contained  in  the  former 
report ;  that  where  one  contracts  to  convey 
land,  a  deed  must  be  demanded,  and  reason- 
able time  given  before  an  action  can  be  brought 
for  damages  in  not  conveying.  The  present 
case  shows  how  far  that  rule  prevails  as  to  a 
demand  from  the  heirs  and  devisees  of  the  vend- 
or, previous  to  a  suit  for  damages  against  his 
personal  representatives  ;  and  all  the  facts  will 
be  found  sufficiently  stated  in  the  opinion  of 
the  court. 

The  case  was  argued  by, 

Mr.  J.  A.  Collier,  for  the  plaintiff,  and, 

Mr.  O.  C.  Bronson,  contra. 

Curia,  per  WOODWOKTH,  J.  When  this 
cause  was  before  the  court  on  a  former  occasion 
(6  Cow. ,  13),  we  decided  that,  in  order  to  sustain 
an  action  by  the  purchaser  of  land  on  a  con- 
tract to  convey,  it  was  necessary  to  demand  a 
deed  of  the  vendor  ;  and  after  waiting  a  rea- 
sonable time,  to  call  on  him  and  offer  to  re- 
ceive it. 

The  case  now  to  be  considered  contains  ad- 
ditional evidence,  and  presents  several  new 
questions. 

Smith,  the  intestate,  contracted  to  convey  to 
the  plaintiff  a  lot  of  land,  after  receiving  pay- 
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ment.  He  received  a  part  in  his  lifetime  ;  and 
his  administrators,  the  defendants,  since  his 
death,  the  residue. 

The  plaintiff  has  elected  to  prosecute  the  ad- 
ministrators. The  declaration  is  on  the  writ- 
ten contract,  and  also  contains  the  common 
counts. 

The  first  question  that  arises  is,  whether  the 
plaintiff  has  shown  enough  to  put  the  heirs  in 
default,  and  entitle  him  to  maintain  an  action 
against  them.  If  he  has  not,  the  administra- 
tors are  not  liable.  They  have  no  authority  to 
convey  ;  have  no  control  over  the  land  ;  and 
55*]  not  to  *apply  the  assets  of  the  intestate, 
unless  he  was  liable  in  his  lifetime,  by  reason 
of  non-performance ;  or  those  on  whom  has 
devolved,  since  his  death,  the  duty  to  perform, 
have  neglected  and  refused.  In  this  case,  the 
land  descending  to  the  heirs  at  law  of  Smith, 
they  are  the  persons  to  convey.  The  right  to 
recover  depends  on  the  fact  that  the  plaintiff 
has  done,  as  between  him  and  the  heirs,  all  that 
can  be  required  to  entitle  him  to  a  conveyance. 
A  demand  of  a  deed  from  the  defendants  is  al- 
together irrelevant.  They  cannot  convey  ;  nor 
are  they  bound  to  seek  the  heirs. 

If  difficulties  occur  in  consequence  of  the 
number,  the  infancy,  or  the  dispersed  state  of 
the  heirs,  it  is  the  misfortune  of  the  vendee, 
produced  by  the  death  of  the  vendor.  So,  also, 
the  demand  made  on  James  Clapp,  who  had 
been  attorney  for  Smith,  in  his  lifetime,in  mak- 
ing contract  for  the  sale  of  his  lands,  and  at- 
torney for  the  defendants  to  collect  the  money 
due  from  the  plaintiff,  was  a  nugatory  act. 
Mr.  Clapp  was  not  attorney  for  the  heirs,  or 
under  any  obligation  to  procure  a  conveyance. 
That  he  and  the  defendants  took  measures  to 
obtain  deeds,  was  not  in  consequence  of  any 
legal  liability  ;  but  manifestly  proceeded  from 
a  laudable  desire  to  aid  the  purchasers  in  pro- 
curing their  titles.  Their  acts  may,  therefore, 
be  considered  as  gratuitous  ;  and  would  seem 
rather  to  claim  the  acknowledgments  of  the 
purchasers  for  having  so  nearly  accomplished 
the  object,  than  to  lay  the  foundation  of  an  ac- 
tion in  consequence  of  a  partial  failure.  In  one 
point  of  view,  the  plaintiff  may  call  the  acts  of 
the  defendants  to  his  aid  ;  although  not  bound 
to  procure  a  deed,  yet,  in  point  of  fact,  they 
did  apply,  in  behalf  of  the  plaintiff,  to  some  of 
the  heirs,  and  were  successful.  A  deed  was 
executed  by  six  of  the  brothers  and  sister  of 
Smith,  the  intestate,  and  by  William  S.  Smith, 
the  devisee  of  William  S.  Smith,  a  brother  of 
the  deceased;  and  by  James  R.  Smith,  one  of  the 
heirs  of  another  brother.  As  it  respects  the  last 
named  grantors,  they  have  admitted  the  suffi- 
ciency of  the  demand  on  them,  by  complying 
with  it.  It  is  in  evidence,  that  they  executed 
56*]  a  deed  agreeably  to  the  *contract;  which 
was  offered  to  the  plaintiff,  and  refused.  So 
far,  therefore,  as  they  were  concerned,  the 
plaintiff  has  not  made  out  a  cause  of  action — 
they  having  done  all  that  could  be  required,  or 
that  they  had  lawful  authority  to  perform.  I 
admit  that  the  plaintiff  is  entitled  to  a  convey- 
ance from  all  the  heirs.  He  is  not  obliged  to 
accept  the  title  of  a  part.  It  is  also  conceded, 
that  if  the  plaintiff  has  done  all  that  is  neces- 
sary on  his  part,  and  any  one  of  the  heirs  re- 
fuses to  carry  into  effect  this  contract  of  their 
ancestor,  the  action  can  be  maintained.  This 
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consequence  necessarily  flows  from  the  posi- 
tion laid  down,  that  all  the  heirs  must  unite  in 
conveying  the  title.  The  obstinacy  or  neglect 
of  one,  having  but  a  small  interest,  may  be  ad- 
verse to  the  interest  of  all.  That,  however,  is 
incident  to  the  condition  in  which  the  heirs  are 
placed  ;  and  if  an  injury,  it  is  one  to  which 
they  are  subjected. 

The  question  then  recurs,  has  the  plaintiff 
put  any  of  the  heirs  in  default.  From  the  tes- 
timony of  Mr.  Clapp,  it  appears  that  the  heirs 
of  the  vendor  are  six  brothers  and  sisters:  Will- 
iam S.  Smith,  devisee  of  William  S.  Smith,  a 
brother  ;  James  Ross  Smith  and  Ann  Smith, 
children  and  heirs  of  another  brother  ;  and  the 
children  of  Maria  Bancker,  a  sister  of  the  half- 
blood.  Mr.  Clapp  thought,  when  he  drew  the 
form  of  the  deed  to  be  executed  by  the  heirs, 
that  the  grandchildren  of  Maria  Bancker  could 
inherit,  and  inserted  their  names  accordingly. 
This  was  a  mistake.  Our  Statute  of  Descents 
extends  to  brothers  and  sisters,  equally  of  the 
half-blood  as  those  of  the  whole  blood,  but  not 
to  the  grandchildren.  Consequently,  the  chil- 
dren only  of  Mrs.  Bancker  inherit  one  ninth  of 
the  real  estate. 

Marinus  Willet  and  Margaret,  his  wife,  a 
daughter  of  Mrs.  Bancker,  it  appears,  lived  in 
N.  \ .  There  is  no  evidence  that  a  deed  has 
been  demanded  from  them.  Mrs.  Banckerhad 
four  other  children.  Where  they  reside,  or 
whether  any  demand  has  been  made  on  them, 
does  not  appear.  Ann  Smith,  one  of  the  chil- 
dren of  James  R.  Smith,  a  brother,  resides  in 
N.  Y .  There  is  no  evidence  of  a  demand  on  her. 
A  deed  having  been  executed,  *convey-  [*57 
ing  all  the  title  except  the  one  ninth  owned  by 
the  children  of  Mrs.  Bancker,  and  the  half  of 
one  ninth  owned  by  Ann  Smith,  it  was  incumb- 
ent on  the  plaintiff  to  show  a  demand  on 
them,  or  offer  a  sufficient  excuse  in  law,  for 
not  making  a  demand.  As  to  the  last  named 
heirs,  he  has  not  given  any  proof.  For  aught 
that  appears,  an  application  being  made,  they 
would  also  have  executed,  and  thus  perfected 
the  plaintiff's  title.  The  plaintiff  cannot  change 
his  claim  to  have  a  title,  to  a  claim  of  compen- 
sation in  damages,  until  he  has  shown  the  ne- 
cessity of  resorting  to  that  alternative.  The 
land  may  have  greatly  fallen  in  value  between 
the  time  when  the  deed  was  to  be  executed  and 
the  time  when  a  demand  was  made.  It  would 
be  most  unreasonable  to  permit  a  recovery  in 
damages, when  the  party  was  ready  to  perform. 

The  plaintiff  proved  by  a  witness  that  Mr. 
Hubbard  informed  him  that  John  Adams  Smith 
was  an  heir,  and  that  he  was  in  Europe. 

If  William  S.  Smith,  the  brother  of  Smith, 
the  intestate,  had  not  devised  to  his  son  Will- 
iam, but  had  died  intestate,  John  Adams  Smith 
would  be  one  of  the  persons  who  ought  to  con- 
vey ;  and  it  is  probable  that  Mr.  Hubbard  may 
have  made  the  declaration  ascribed  to  him 
without  adverting  to  the  fact,  that,  by  the  de- 
vise, the  right  and  title  of  William  S".  Smith, 
the  brother,  passed  to  the  devisee.  Be  that, 
however,  as  it  may,  we  are  satisfied,  from  the 
case,  that  J.  A.  Smith  was  not  a  necessary 
party  to  the  conveyance. 

In  6  Cow.,  22,  it  was  decided,  that  the  judg- 
ment recovered  against  Smith,  the  intestate, 
was  no  ground,  in  a  court  of  law,  for  rescind- 
ing the  contract ;  that  conveyance  is  good  and 
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perfect  without  warranty  or  personal  cove- 
nants ;  and  that  such  a  conveyance  will  satisfy 
the  terms  of  this  contract. 

It  is  unnecessary  to  express  any  opinion  as 
to  the  measure  of  damages,  the  defendants  be- 
ing entitled  to  judgment. 

Judgment  for  the  defendants. 

Cited  in-1  Den.,  60;  5  Den.,  164;  4  Barb.,  358;  11 
Barb.,  553 ;  3  Bos.,  59 ;  2  Rob.,  174 ;  25  Cal.,  279 :  44 
Am.  Dec.,  542,  544  (2  Eng.,  Ark.,  153). 
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*DEMOTT 

v. 
FIELD,  Administrator  of  FIELD. 


Pleading  and  Practice. 

Counts,  on  promises  from  an  intestate,  and  on  a 
promise  from  the  administrator,  upon  a  considera- 
tion arising  after  the  intestate's  death,  cannot  be 
joined  in  the  same  declaration. 

If  they  are,  and  there  be  a  general  report  of  refer- 
ees, or  general  verdict  for  the  plaintiff,  judgment 
will  be  arrested. 

Citation— 12  Johns..  349.J 

MOTION  in  arrest  of  judgment.  The  decla- 
ration contained  four  counts  ;  the  first 
two,  in  assumpsit  on  promises  of  the  intestate  ; 
and  the  last  two  on  promises  of  the  defendant, 
as  administrator,  to  pay  for  funeral  expenses 
of  the  intestate.  The  cause  was  referred  ;  and 
a  general  report  was  made  in  favor  of  the 
plaintiff,  without  distinguishing  on  which  set 
of  counts,  whether  those  upon  the  promises  of 
the  intestate,  or  the  defendants. 

Mr.  W.  T.  M'Coun,  for  the  motion,  relied  on 
Myer  v.  Cole,  12  Johns.,  349. 

Mr.  T.  C.  Pinckney,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  The  case  of  Myer 
v.  Cole  is  in  point  for  the  motion.  The  differ- 
ent sets  of  counts,  two  being  on  the  promises 
of  the  intestate,  and  two  on  those  of  the  de- 
fendants, for  a  consideration  arising  after  the 
death  of  his  intestate,  require  different  judg- 
ments ;  the  first,  de  bonis  intestatoris  ;  the  last, 
de  bonis  propriis.  And  though  the  estate  of  the 
intestate  in  the  defendant's  hands  would  be  li- 
able over,  to  the  satisfaction  of  the  claim  for 
funeral  expenses,  that  does  not  alter  the  form 
of  proceeding.  The  defendant  would  be  liabel 
on  the  promise  charged  upon  him,  whether  he 
has  property  of  his  intestate  to  answer  it  or  not. 

Judgment  arrested. 

Cited  in— 3  Wend..  246 ;  5  Wend..  38 :  8  Wend.,  231 ; 
13  Wend.,  568  ;  24  Wend.,  185 ;  H.  &  D.,  389 ;  41 N.  Y., 
320;  47  N.  Y.,  366;  2  Barb.,  371 ;  12  Barb.,  332 ;  14  Barb., 
116 ;  16  Barb.,  290 ;  53  Barb.,  89 ;  61  Barb.,  525,  531. 


59*]  *JACKSON,  ex  dem.  GREEN  ET  AL., 

v. 
N.  AND  O.  KENT. 

Practice  —  Depositions — Proof  of  Preliminary 
Steps —  Waiver  of  Objection  as  to  Notice. 

Where  it  is  certain,  or  probable,  that  the  personal 
attendance  of  a  witness  cannot  be  procured  at  a 
trial,  an  examination  de  bene  esse  before  a  judge,  or 
commissioner  to  do  the  chamber  duties  of  a  judge, 
is  proper  and  should  be  encouraged. 

Whether  the  preliminary  steps  to  the  examina- 
tion, may  be  proved  on  the  trial  by  affidavits,  or 
must  be  proved  viva  voce,  quaere. 

But  they  may  be  proved  by  affidavit,  unless  the 
proof  is  objected  to  specifically,  on  the  ground  that 
it  is  by  affidavit;  and  viva  voce  testimony  insisted  on. 
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Semfo.  that  such  prelimimary  proof  may  be  by  a 
party,  or  person  interested  as  lessor  of  the  plaintiff. 

The  party  cannot  object  that  the  notice  of  the  ex- 
amination de  bene  ewe  was  too  short,  where  he  ap- 
pears before  the  commissioner,  and  omits  to  object, 
for  that  reason  there;  but  puts  his  objection  on 
other  grounds. 

Citation— 1  Johns.  Caa..  147. 

"HJECTMENT  for  land  in  Oneida  Co.,  tried 
at  the  circuit  in  that  county,  Mar,  27, 1826, 
before  Williams,  Circuit  J. 

At  the  trial,  the  claim  of  the  plaintiff  to  one 
fifth  of  the  premises  in  question,  depended  on 
the  inquiry,  whether  one  of  the  lessors  of  the 
plaintiff  was  the  heir  of  George  Clark,  the  pat- 
entee of  the  land.  For  this  purpose,  the  plaint- 
iff offered  in  evidence,  the  deposition  of  Jasper 
Graham,  a  witness  residing  out  of  the  State, 
taken  de  bene  esse,  before  James  Cochran,  Esq., 
a  commissioner  to  perform  certain  duties  of  a 

3ge  of  the  Supreme  Court ;  and  stated  that 
Graham  was  at  Utica,  at  the  time  the  deposi- 
tion was  taken  ;  but  that  he  resided  in  the 
State  of  Conn.,  and  was  then  about  to  return 
home  ;  and  offered  to  prove  the  service  of  no- 
tice of  the  examination,  and  the  other  proof 
preliminary  to  the  taking  of  the  deposition,  by 
affidavits.  To  this  preliminary  proof ,  the  coun- 
sel for  the  defendants  objected,  but  the  objec- 
tion was  overruled.  The  defendant's  counsel 
then  offered  to  prove  that  the  notice  of  exami- 
nation, and  the  copy  of  the  order  for  such  no- 
tice, were  served  on  the  attorney  for  the  de- 
fendants only  twenty-three  minutes  before  the 
time  mentioned  for  the  examination  ;  and  that 
the  defendants  resided  at  Deerfield,  a  distance 
of  about  eight  miles  from  Utica,  the  place  of 
examination.  But  it  appearing  that  the  de- 
fendants' attorney  did  not  appear  and  request 
further  time,  and  only  objected  to  the  commis- 
sioner against  the  examination  of  the  witness 
on  other  grounds,  the  judge  considered  the  tes- 
timony as  immaterial,  and  overruled  it.  The 
defendants'  counsel  still  objected  to  the  reading 
of  the  deposition  ;  *and  insisted  that  it  [*6O 
was  not  a  proper  case  for  taking  evidence  in 
this  way  ;  and  also  that  sufficient  notice  of  the 
examination  had  not  been  given.  Both  objec- 
tions were  overruled. 

*The  plaintiff  then  proved  that  Gra-  [*6 1 
ham's  residence  was  at  Weatbersfield,  in  Conn. 

There  were  also  various  other  questions  in 
the  cause,  principally  of  fact.  A  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  on  a  case. 

*The  case  was  argued  by,  [*62 

Messrs.  W.  H.  Maynard  and  H.  R.  Storrs,  for 
the  plaintiff,  and, 

Messrs.  H.  Denio  and  Or.  C.  Bronson,  for  the 
defendants. 

For  the  defendants  it  was  insisted,  among 
other  things,  that  the  law  will  not  allow  testF- 
mony  to  be  taken,  debene  esse,  in  such  a  case  as 
this  ;  but  if  otherwise,  the  notice  of  examina- 
tion was  too  short,  and  that  the  preliminary 
proof  should  have  been  made  viva  voce,  and  not 
by  affidavit.  It  was  denied  that  this  manner  of 
taking  evidence  is  known  to  the  common  law, 
and  insisted  that  it  could  only  be  taken  under 
our  statute. 

For  the  plaintiff  the  case  of  Mumford  v. 
Church,  1  Johns.  Cas. ,  147,  was  relied  upon  as 
settling  the  question. 
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SUTHERLAND.  «/.,  in  delivering  the  opinion 
of  the  court,  said,  the  preliminary  objection  to 
giving  in  evidence  the  deposition  of  Jasper  Gra- 
«3*]  ham,  were  properly  Overruled.  The  ob- 
jection at  the  trial  was  not  specifically  to  prov- 
ing the  service  of  notice  of  Graham's  examina- 
tion before  the  commissioner  by  affidavit.  It 
was  in  general  terms,  to  the  preliminary  proof. 
If  it  had  been  made  expressly  to  the  nature  of 
the  evidence  of  service,  it  might  have  been  ob- 
viated by  calling  the  witness  who  made  the 
service,  and  swore  to  the  affidavit.  He  was  prob- 
ably in  court,  for  he  was  the  attorney  in  the 
cause,  and  one  of  the  lessors. 

It  was  a  proper  case  for  an  examination  de 
bene  esse,  within  the  decision  in  Mumford  v. 
Church,  1  Johns.  Gas.,  147.  It  is  more  favor- 
able to  the  opposite  party  than  an  examination 
upon  interrogatories  under  a  commission,  and 
more  likely  to  elicit  truth.  Instead  of  being 
discouraged,  I  think  it  merits  the  countenance 
of  the  court,  where  it  is  certain  or  probable 
that  the  personal  attendance  of  the  witness  can- 
not be  procured  upon  the  trial. 
64*]  *The  shortness  of  the  notice  to  the  de- 
fendant's attorney,  of  the  intention  to  examine 
Graham  before  the  commissioner,  it  is  stated 
in  the  case,  was  not  objected  to  before  the  com- 
missioner; but  the  objection  to  his  examina- 
tion was  on  other  grounds.  The  evidence  of- 
fered to  the  court  was,  therefore,  properly  over- 
ruled at  Nisi  Prius.  If  the  objection  had  been 
taken  before  the  commissioner,  the  time  might 
have  been  enlarged. 

Judgment  for  the  plaintiff  for  one  fifth  of  the 
premises. 

Cited  in— 8  Wend.,  591 ;  3  Hill,  295;  3  Abb.  N.  S.,  128 ; 
Edm.,  108;  41  Super.,  266. 


CAMPBELL,  Administrator  of  CAMPBELL, 

v. 
TOUSEY,  Executor  of  BOOTH. 

Practice —  Witnesses — Residuary  Legatee,  Incom- 
petent in  Favor  of  Personal  Representative — 
Action  Against  Executor  de  son  tort — Foreign 
Executor  Cannot  be  Sued  as  such  here — Plead- 
ing. 

A  residuary  legatee  is  not  a  competent  witness  in 
favor  of  the  personal  representative  of  the  testator. 

One  taking  possession  of  the  personal  estate  of  a 
deceased  person,  without  being  administrator  or 
lawful  executor,  is  chargeable  as  executor  de  son 
tort. 

And  may  be  sued  as  executor  generally. 

And  this,  though  he  be  lawfully  appointed  exec- 
utor in  a  neighboring  State. 

An  executor  or  administrator,  appointed  in  a 
neighboring  State,  cannot  be  sued,  as  such,  here. 

But  if  he  collect  the  effects  of  his  testator  or  in- 
testate, and  bring  them  here;  and  besides,  collect 
effects  here,  he  may  be  sued  as  executor  de  son  tort; 
and  shall  be  chargeable  for  all  assets  which  he  has 
not  applied  in  the  due  course  of  administration, 
either  under  his  foreign  appointment  or  in  this 
State ;  whether  received  abroad  and  brought  here, 
or  received  here. 

One  sued  as  executor  de  son  tort,  who  pleads  ne  un- 
ques  executor,  if  it  is  found  against  him,  is  liable  for 
the  debt  de  bonis  propriis,  the  same  as  any  other 
executor. 

The  courts  of  this  State  cannot  take  notice  of  let- 
ters testamentary,  or  of  administration,  granted  by 
a  neighboring  State,  for  the  purpose  of  the  persons 
appointed  under  them  being  parties  here ;  though 
&emb.  that  the  application  of  assets  in  the  due  course 
of  administration  under  such  appointments,  will  be 
allowed. 
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Citations— 1  Phil.  Ev.,  51,  52 ;  5  Johns..  258.  427  :  1 
Moss.,  239;  2  Day.,  468:  ICampb.,  381;  2  Cam pb.,  301; 
2  N.  R.,  331 ;  2  Mass.,  384  ;  3  Mass.,  518 ;  11  Muss.,  256  ; 

2  Pick.,  11 ;  1  Johns.  Ch..  153,  156 ;  6  Johns.  Ch..  353  ; 

3  P.  Wms..  369;  3  Ves..  44;  3  Day.,  74;  1  Cr.,  259;  Com. 
Dig.  Administrator,  C,  1,  2,  3 ;  Toller's  Ex.,  17,  369. 

A  SSUMPSIT  ;  tried  at  the  Steuben  Circuit, 
11-  Oct.  3,  1825,  before  .Rochester,  late  Cir- 
cuit J. 

The  declaration  was  for  money  lent  to  the 
testator  of  the  defendant,  &c.,  averring  prom- 
ises by  the  defendant's  testator.  There  was  also 
a  count  for  money  lent,  &c.,  to  the  testator, 
averring  a  promise  to  pay,  by  the  defendant  as 
executor.  Pleas.  1.  Non  assumpsit.  2.  Ne  un- 
ques  executor.  There  was  also  a  3d  and  4th 
special  plea,  which  it  is  not  material  to  notice. 
5th  plea,  no  assets.  Replications — to  the  2d 
plea,  that  the  defendant  was  executor,  &c. ,  and 
issue  ;  to  the  5th  plea,  assets  to  the  amount  of 
the  plaintiff's  damages  and  issue. 

The  plaintiff,  on  the  trial,  proved  his  claim 
to  $94.42  ;  and  that  the  defendant's  testator  re- 
sided and  died  in  Pa.,  in  1823.  He  also  proved 
assets  to  about  $700,  which  the  defendant  had 
received  in  Pa. ,  and  brought  *f rom  that  [*65 
State  to  this;  and  that  he  had  received  a  certain 
amount  in  this  State.  The  defendant  proved 
that  he  was  appointed  executor  by  the  will  of 
Booth  ;  and  had  taken  out  letters  testamentary 
in  Pa.  He  offered  Wm.  Tousey,  one  of  the 
residuary  legatees  of  Booth,  as  a  witness.  But, 
on  objection,  the  judge  excluded  him  as  inter- 
ested ;  and  charged  the  jury  that  the  defendant 
was  liable  as  executor  for  all  the  assets  he  still 
retained  in  his  hands,  or  had  expended,  or  dis- 
posed of  here,  unless  in  the  due  course  of  ad- 
ministration, whether  they  were  received  here 
or  brought  from  Pa.  That  his  appointment  as 
executor  in  that  State  would  not,  per  se,  pro- 
tect him  ;  but  he  must  show  also  that  the  as- 
sets received  by  him  there  and  here,  had  been 
disposed  of  under  that  appointment,  or  in  the 
payment  of  Booth's  debts  in  this  State.  Having 
failed  to  do  either,  he  was  liable  as  executor, 
de  son  tort,io  the  amount  of  the  plaintiff's  claim, 
if  the  assets  in  his  hands  amounted  to  so  much. 
Verdict  for  the  plaintiff  for  $94.42. 

Mr.  H.  Welles,  for  the  defendant,  moved  for 
a  new  trial.  He  said  W.  Tousey  was  a  com- 
petent witness.  He  could  be  interested  only 
in  reducing  the  amount  of  the  debt.  This  was 
proved  ;  and  on  his  being  sworn  and  interro- 
gated as  to  that,  the  objection  might  have  been 
made  to  the  question.  He  should  not  have  been 
excluded  altogether. 

The  defendant  was  not  1  iable  as  executor,  de 
son  tort,  on  account  of  goods  received  in  Pa.,  as 
rightful  executor,  and  brought  here.  The  coun- 
sel cited  2  Mass.,  384  ;  3  Id.,  518,  per  Parsons, 
Ch.  J. ;  1 1  Id. ,  256 ;  2  Pick . ,  1 1 .  He  said  the  cases 
decided  in  our  Court  of  Chancery,  go  merely  to 
show  that  a  foreign  executor,  or  administrator 
cannot  sue  here  by  force  of  his  foreign  appoint- 
ment. (1  Johns.  Ch.,  153  ;  6  Id.,  353.) 

Mr.  Talcott,  Atty-Gen.,  contra.  Why  was 
W.  Tousey  introduced  as  a  witness,  if  it  was 
not  to  reduce  the  debt?  It  must  have  been  to 
reduce  it,  or  defeat  its  recovery  in  some  way  ; 
and  it  can  hardly  be  contended  that  *he  [*OO 
was  competent  for  the  latter  purpose,  if  not 
for  the  former.  The  moment  the  debts  and 
particular  legacies  are  paid,  the  residuary  leg- 
atee comes  in  for  the  remainder.  If  he  was 
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interested  in  any  one  respect,  he  was  incom 
petent  generally.     (4  Johns.,  293.) 

The  defendant  did  not  claim  to  be  an  exec 
utor  in  this  State.  Our  laws  do  not  recognize 
a  foreign  appointment,  as  operative  here,  anc 
there  was  no  proof  of  his  having  fully  admin- 
istered in  Pa.  If  the  goods  cannot  be  reached 
in  this  form,  the  creditors  are  without  remedy. 
A  party  pleading  ne  unques  executor,  but  found 
to  be  an  executor  de  son  tort,  is  liable  for  the 
whole  debt,  without  regard  to  the  amount  of 
assets  ;  because  he  is  convicted  of  a  false  plea. 
In  this  view,  the  amount  of  property  received 
from  Pa.  is,  at  all  events,  immaterial.  He  re- 
ceived some  property  in  this  State. 

Curia,  per  SUTHERLAND,  J.  William  Tousey 
was  one  of  the  residuary  legatees  of  Booth,  the 
testator  of  the  defendant.  He  was  called  and 
offered  by  the  defendant,  as  a  witness  gener- 
ally, without  the  specification  of  any  particu- 
lar fact,  which  it  was  intended  to  establish  by 
him.  He  was  objected  to,  on  the  ground  of 
interest,  as  being  a  legatee.  The  objection  was 
sustained,  and  the  witness  rejected. 

The  witness  had  a  direct  interest  in  the  event 
of  the  suit.  By  defeating  the  plaintiff's  action, 
he  would  have  protected  the  fund,  of  which 
he  was  one  of  the  residuary  legatees;  and  which 
would,  of  course,  have  been  diminished  by  the 
plaintiff's  recovery.  (1  Phil.  Ev.,  51,  52;  5 
Johns.,  258,  427  ;  1  Mass..  239  ;  2  Day,  466  ;  1 
Campb.,  381 ;  2  Campb.,  301  ;  2  N.  R,  331.) 

The  testator  resided  and  died  in  Pa.,  and 
there  the  will  was  proved.  The  defendant  re- 
ceived assets  of  the  estate  in  Pa. ,  and  brought 
them  with  him  into  this  State.  He  also,  in  this 
State,  received  debts  due  to  the  testator  to  a 
considerable  amount.  The  judge  charged  the 
jury  that  the  defendant  was  liable  for  all-  the 
assets  which  he  still  retained  in  his  hands,  or 
67*]  which  he*had  expended,  or  disposed  of 
in  this  State,  unless  in  the  due  course  of  ad- 
ministration, whether  they  were  received  in 
this  State,  or  originally  received  in  Pa.,  and 
brought  from  there  here.  That  the  fact  of  his 
having  been  appointed  executor  in  Pa.,  would 
not,  of  itself,  protect  him  here  ;  but  that  it  was 
incumbent  on  him  to  show  that  the  assets  which 
he  had  received  in  Pa.  and  brought  into  this 
State,  as  well  as  those  which  he  had  received 
here,  had  been  disposed  of  in  a  due  course  of 
administration  in  Pa.,  or  in  the  payment  of  the 
debts  of  the  testator  in  this  State.  That  hav- 
ing failed  to  do  either,  he  was  liable  as  exec- 
utor de  son  tort,  to  the  amount  of  those  assets. 

We  see  no  error  in  this  charge  of  the  judge. 
If  a  foreign  executor  is  liable  to  be  sued  here, 
of  which  we  apprehend  there  can  be  no  ques- 
tion, he  must,  from  the  very  nature  of  the  case, 
prima  facie,  be  responsible  for  the  assets  which 
are  shown  to  have  been  in  his  possession  with- 
in this  State.  No  matter  where  they  may  have 
been  received.  And  in  order  to  discharge  him- 
self from  that  responsibility,  he  must  show 
that  those  assets  have  been  applied  in  a  due 
course  of  administration  to  the  payment  of 
the  debts  of  the  testator.  It  is  the  only  way  in 
which  an  executor,  under  such  circumstances, 
can  be  reached.  He  cannot  be  compelled  to 
account  here,  even  in  relation  to  the  assets  re- 
ceived in  this  State  ;  for  having  taken  no  let- 
ters of  administration  here,  he  is  not  amenable 
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in  that  way  to  any  of  our  courts.  He  cann&t 
be  reached  in  Pa.,  because  both  his  person  and 
the  assets  are  beyond  its  jurisdiction  ;  and  if  he 
is  not  liable  when  sued  here,  for  the  assets  re- 
ceived there,  he  never  can  be  compelled  to  ap- 
ply them  to  the  debts  of  his  testator. 

In  The  Selectmen  of  Boston  v.  Boylston,  2  Mass. . 
384,  an  administrator  with  the  will  annexed,  of 
one  domiciled  in  England,  and  dying  there, 
came  to  Mass.,  and  took  administration  cum 
Ustamento  annexo,  for  the  purpose  of  collecting 
some  debts  due  there  to  the  testator.  In  settling 
his  administration  account  before  the  judge  of 
probates,  it  was  attempted  by  the  appellants, 
who  *were  legatees  under  the  will,  to  [*68 
compel  him  to  embrace  in  the  account,  all  the 
assets  and  effects  received  by  him  in  England. 
But  it  was  held  that  he  was  not  obliged  to  ac- 
count there  for  effects  received  by  him  in  En- 
gland. The  decision,  however,  was  placed  prin- 
cipally upon  the  phraseology  of  the  statute 
under  which  the  administration  was  taken. 
The  case  of  Goodwin  v.  Jones,  3  Mass.,  518,  de- 
cides that  an  administrator,  who  has  received 
letters  of  administration  under  the  authority 
of  another  State,  cannot,  by  virtue  of  that  ad- 
ministration, maintain  a  personal  action  in  the 
courts  of  Mass. ;  and  the  decision  was  founded 
upon  the  principles  of  the  common  law,  as 
well  as  upon  the  particular  statutes  of  that 
State.  (And  vide,  11  Mass.,  256  ;  2  Pick,  11.) 
Chancellor  Kent,  in  Morrell  v.  Dickey,  1  Johns. 
Ch.,  156,  and  Williams  v.  Storrs,  6  Johns.  Ch., 
353,  considers  it  as  well  settled,  that  we  can- 
not take  notice  of  letters  testamentary,  or  of 
administration,  granted  abroad  ;  and  that  they 
give  no  authority  to  sue  here.  (3  P.  Wms. , 
369  ;  8  Ves.,  44  ;  3  Day,  74 ;  1  Cr.,  259.)  The 
defendant  was  clearly  an  executor  de  son  tort; 
and  the  action  was  properlv  brought  against 
him  as  executor  generally.  (Cora.  Dig.,  Adm'r, 
C,  1-3;  Toller,  Ex.,  17,  369.) 

It  is  well  settled,  that  if  an  executor  de  son 
tort  plead  ne  unques  executor  (as  was  done  in 
this  case),  and  it  be  found  against  him,  he  shall 
be  charged  as  any  other  executor,  de  bonispro- 
priis.  (Toll.,  369.) 

The  motion  for  a  new  trial  must  be  denied. 

New  tridl  denied. 

Foreign  executor,  intermeddling  with  property  of 
deceased  in  this  State  liable,  to  extent  of  assets  proved 
in  his  hands  in  this  State.  Denied— 33  Am.  Rep.,  10, 
12  (46  Conn.,  30). 

Distinguished— 2  Wend.,  471. 

Cited  in-7  Paige,  243 ;  1  Barb.  Ch.,  195 ;  4  Edw., 
346 ;  5  N.  Y..  330 ;  20  Hun,  276 ;  6  Barb.,  431 ;  31  Barb., 
310:  33  Barb..  101 ;  21  How.  Pr.,  32;  26  How.  Pr.,  17 ; 
10  Abb.  Pr.,  311 ;  42  Am.  Dec.,  618 (7  Ala., 906);  43  Am. 
Dec.,  157  (6B.  Mon.,  86);  50  Am.  Dec.,  456  (11  111.,  211); 
36  Am.  Rep.,  712  (13  S.  C.,  409). 

Foreign  letters  testamentary  give  no  right  to  sue  or 
he  sued  in  our  courts.  Cited  in— 9  Wend.,  426 ;  7  Paige, 
243 ;  41  Barb..  48 ;  10  How.  Pr.,  538 ;  26  How.  Pr.,  25  ; 
56  How.  Pr.,  233 :  32  Am.  Dec.,  630. 

Residuary  legatee  incompetent  to  prove  debt  in 
'avor  of  executor.  Cited  in— 4  Denlo,  89 ;  6  How. 
Pr.,  443. 


*WAIT  v.  WHITNEY.          [*69 

Practice — Depositions  de  bene  esse — Notice. 

The  practice  of  taking-  depositions  de  bene  esse  ap- 
proved. 

A  foreign  witness,  who  comes  to  this  State,  on  the 
request  of  the  party  for  that  purpose,  may  be  ex- 
amined de  bene  esse. 

And  his  deposition  may  be  read,  though  it  ap- 
pear at  the  trial  that  he  is  at  home  in  a  foreign  coun- 
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tfy,  or  out  of  the  Jurisdiction  of  the  court;  and 
mitflit  have  been  examined  on  commission. 

And  this,  even  though  a  commission  may  have 
actually  been  obtained  for  the  purpose  of  examin- 
ing him  at  his  foreign  residence. 

Notice  of  examination  de  bene  ease  should  always 
be  given. 

Citation— 1  Johns.  Gas.,  150. 

A  SSUMPSIT,  on  a  promissory  note,  dated 
A  Quebec,  Dec.  21, 1818,  for  £125,  made  by 
the  defendant,  and  payable  to  Robertson  or 
order,  at  90  days,  and  indorsed  by  Robertson 
to  the  plaintiff.  The  cause  was  tried  at  the 
Clinton  Circuit,  June  27,  1826,  before  Throop, 
Circuit  J. 

At  the  trial,  it  appearing  that  the  note  was 
negotiated  by  Robertson,  to  the  plaintiff,  in 
Oct.,  1824,  after  it  was  due,  the  defendant  of- 
fered to  prove  by  the  deposition  of  Solomon 
Levy,  duly  taken  de  bene  esse,  that  the  note  was 
paid  to  Robertson  before  he  negotiated  it.  For 
this  purpose,  he  proved,  by  witnesses  sworn 
and  examined,  in  open  court,  that  in  Dec. ,  1825, 
Levy  was  in  Plattsburgh,  on  his  way  to  En- 
gland, when  he  was  examined,  by  order  of  a 
judge,  de  bene  esse,  in  presence  of  the  plaintiff's 
counsel.  That  the  defendant  directed  the  wit- 
ness to  go  to  England  by  way  of  Plattsburgh, 
that  he  might  be  so  examined.  That  since  the 
examination,  Levy  had  returned  to  Quebec.  It 
also  appeared  that  a  commission  had  previous- 
ly been  obtained,  to  examine  the  witness  at 
Quebec.  The  plaintiff's  counsel  objected  to 
the  deposition,  on  the  ground  that,  as  the  resi- 
dence of  Levy  was  known,  he  should  have 
been  examined  on  commission.  The  deposi- 
tion was  excluded  by  the  judge,  and  the  plaint- 
iff's counsel  excepted.  Verdict  for  the  plaint- 
iff $721.08. 

Mr.  S.  Stevens,  for  the  defendant,  moved  for 
a  new  trial.  He  cited  Mumford  v.  Church,  1 
Johns.  Cas.,  147. 

Mr.  W.  Shetland,  contra,  said  the  only  mode 
of  examining  witnesses  known  to  the  common 
law,  was  in  open  court,  mva  voce.  This  could 
not  be  departed  from, unless  by  special  order  of 
the  court,  in  the  exercise  of  its  discretion,  or 
under  the  direction  of  some  statute.  Neither  is 
pretended  in  this  case.  At  any  rate,  it  should 
appear  that  the  witness  cannot  be  found  when 
the  deposition  is  offered.  (Dunl.Pr.,550.)  It  is 
7O*]  not  a  proper  case  for  a  deposition, *unless 
the  witness  is  a  resident  of  this  State,  and 
about,  to  depart  from  it. 

Curia,  per  SUTHERLAND,  J.  The  deposition 
should  have  been  admitted  in  evidence.  The 
preliminary  proof  of  the  witness  being  without 
the  jurisdiction  of  the  State,  was  admitted  to  be 
sufficient  to  show  that  fact.  It  was  also  ad- 
mitted that  the  deposition  was  taken  on  regu- 
lar notice  to  the  opposite  attorney,  and  that  he 
attended  before  the  officer  who  took  it.  He  was 
admitted  to  have  competent  authority. 

The  practice  of  taking  the  deposition  of  wit- 
nesses, who  are  about  to  leave  the  St&te,debene 
e**e,received  the  sanction  of  this  court.in  Mum- 
ford  v.  Church,  1  Johns.  Cas.,  150.  It  has  been 
in  constant  use  from  that  period  to  the  present, 
and  we  are  not  aware  that  the  propriety  of  the 
practice  has  ever  been  questioned,  when  con- 
ducted under  the  guards  and  restrictions  which 
have  been  imposed  upon  it.  Notice  to  the  op- 
posite party  is  always  required  ;  and  an  exam- 


ination  conducted  by  the  parties  themselves, 
where  the  witness  is  present  and  liable  to  be 
sifted  on  cross-examination, is  much  more  likely 
to  elicit  truth,  and  is  attended  with  less  delay 
and  expense,  than  the  ordinary  mode  of  taking 
it  by  commission.  We  find  the  practice  thor- 
oughly established,  and  we  perceive  no  reason 
for  changing  it. 

It  is  said  the  witness  must  be  a  resident  of  this 
State.and  that  the  practice  is  not  admissible  in 
the  case  of  a  foreign  witness,  who  happens  to 
be  here.  We  are  not  aware  of  any  reason  for 
such  a  distinction.  On  the  contrary,  Mumford 
v.  Church,  which  is  the  only  reported  case  on 
the  subject, was  one  of  a  foreign  witness.  The 
deposition  was  taken  in  N.  Y.,  and  the  resi- 
dence of  the  witness  is  stated  to  have  been  in 
Conn. 

The  deposition,  if  it  had  been  received,  and 
contained  what  the  defendant  offered  to  prove 
by  it,must  have  defented  the  plaimtiff's  action; 
and  a  new  trial  must  be  granted. 

New  triad  granted. 

Cited  in— 3  Hill,  295 ;  3  Abb.  N.  S.,129. 


*ROOSEVELT  [*71 

THE  HEIRS   OF  FULTON. 

Pleading  and  Practice — Plea  of  Non  Infregit 
Convention  em  to  Declaration  in  Covenant,  Ad- 
mits Deed  but  Denies  Breaches — Bad  on  De- 
murrer— Cure — Pleading  in  Action  against 
Heirs — Statute — Lands  Mortgaged  by  Ancestor 
are  Legal  Assets —  Will* — Plain  Words  or  Nec- 
essary Implication,  Necessary  to  Disinherit 
Heirs. 

The  plea  of  non  infregit  conventtonem,  to  a  decla- 
ration in  covenant,is  bad  on  demurrer,  as  being1  ar- 
gumentative, but  not  void ;  and  if  issue  be  taken 
upon  it  by  the  plaintiff,  and  a  trial  had,  the  defect  is 
cured  by  the  verdict.  . 

This  plea  admits  the  deed,  but  denies  the  breaches, 
and  puts  in  issue  all  such  matters  as  show  that  the 
covenant  is  not  broken,  or  that  the  defendant  was 
never  under  an  obligation  to  fulfill  the  covenant  de-  ' 
clared  on. 

F.  covenanted  to  pay.  on  certain  letters  patent  be- 
ing delivered  to,  and  accepted  by  him.  In  an  action 
of  covenant,  the  declaration  averring  the  delivery 
and  acceptance,  held,  that  the  plea  of  non  infregit 
conventfonem  put  in  issue  the  delivery  and  accept- 
ance, and  that  the  plaintiff  was  bound  to  prove  them 
upon  the  trial. 

In  covenant  against  the  heirs  of  the  covenantor, 
they  pleaded  that  they  had  not,  at  the  commence- 
ment of  the  suit,  or  before,  or  since,  any  lands,  ten- 
ements or  hereditaments  by  descent.  Replication, 
that  the  defendants  have,  and  at,  and  after  the  com- 
mencement of  the  suit,  had  sufficient  lands,  tene- 
ments and  hereditaments  by  descent,&c., wherewith 
they  could,  and  might  and  ought  to  have  satisfied 
the  moneys  claimed. 

Held,  that  this  plea  and  replication.though  broader 
than  those  authorized  by  the  Statute,  1  I  i .  L.,  310, 
were  yet  substantially  within  the  statute  ;  and  that 
tke  jury  should  inquire  of  the  value  of  the  land  de- 
scended. &c. 

Held,  also,  that  lands  owned,  but  mortgaged  by 
the  ancestor,  and  which  descended,  were  legal  assets 
within  the  issue— not  merely  equitable  assets— es- 
pecially, as  the  ancestor  died  before  the  mortgage 
money  fell  due. 

The  mortgagor,  before  entry  or  foreclosure,  is 
deemed  legally  seised  of  the  mortgaged  premises 
as  to  all  persons  except  the  mortgagee. 

Plain  words,  or  necessary  implication,  are  neces- 
sary in  a  will,  to  disinherit  the  heirs  at  law. 

The  testator  gave,  by  his  will,  certain  annuities  to 
his  wife,  some  for  her  use,  and  some  for  the  use  of 
his  children— those  for  the  use  of  the  wife,  to  be  out 
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of  the  profits  of  his  steamboats.'and  those  not  prov- 
ing sufficient,  then  out  of  any  other  property  or 
profits  arising  from  his  estate  real  or  personal;  those 
for  the  use  of  the  children  to  be  out  of  the  profits 
of  his  steamboats,  or  any  other  property,  real  or 
personal:  and  there  were  other  provisions  in  the 
will,  countenancing  the  idea  that  these  annuities 
were  intended,  by  the  testator,  to  be  made  depend- 
ent upon  the  profits  of  his  estate,  and  not  to  break 
in  upon  the  capital.  There  being  no  express  devise 
of  his  real  estate  ;  held,  that  it  descended  and  be- 
came assets  in  the  hands  of  his  heirs  for  the  payment 
of  debts :  and  remained  totally  unaffected  by  the 
words  of  the  devise ;  and  that  the  children  of  the 
testator  should,  therefore,  be  sued  on  his  covenant, 
•as  heirs,  not  as  devisees. 

In  an  action  against  the  heir  on  the  debt  of  his  an- 
cestor, to  a  plea  of  rtens  per  descent,  at  the  time  of 
the  commencement  of  the  action,  the  plaintiff  may 
reply  that  the  defendant  had  lands  before  the  time, 
&c.,  and  if  this  issue  be  found  for  the  plaintiff,  the 
jury  shall  inquire  of  the  value. 

In  every.other  case, there  is  no  inquiry  as  to  value. 

If  the  plaintiff  reply  according  to  the  Statute,!  R. 
L.,  317.  sec.  4,  he  is  bound  to  have  the  value  of  the 
land  inquired  of  by  the  jury. 

.  If  the  plaintiff,  to  a  plea  of  riens  per  descent,  reply 
assets,  as  at  common  law,  and  the  issue  is  found  for 
him ;  or  there  be  judgment  by  confession,  demurrer 
or  nttdicit,  the  judgment  is  general  for  the  plaint- 
iff, without  any  writ  to  inquire  of  the  lands  de- 
scended. 

The  only  difference  between  a  replication  at  com- 
mon law,  to  such  a  plea,  and  a  replication  under  the 
statute,  is  in  the  time  when  the  assets  are  alleged 
to  be  had  by  the  heir.  At  common  law,  the  replica- 
tion is,  that  on  the  day  of  issuing  the  writ,  the  de- 
fendant had  sufficient,  &c.,  by  descent,  with  a  con- 
clusion to  the  country.  Und_er  the  statute,  it  is  suf- 
ficient assets  before  the  issuing  of  the  writ. 

The  plaintiff  proves  the  latter  issue,  by  showing 
either  assets  when  the  writ  issued,  or  assets  before 
that  time,  which  have  been  bonaflde  aliened ;  other- 
wise, on  a  replication  at  common  law.  There,  if  the 
the  land  be  aliened,  it  ceases  to  be  assets. 

Citations— 1  Chit.  PL,  483 ;  5  Com.  Dig.  Pleader,632; 
1  Lev.,  114, 183;  3  Lev.,  19 ;  2  Vin.,  5 ;  2  Bl.,1312,  S.  P.; 
3  T.  R.,  278 ;  Gilb.  Hist.  C.  P.,  155 ;  1  Tidd's  Pr.,  593;  7 
Johns.,  281,  380 ;  6  Johns.,  290  ;  1  Cai.  Cas..  47  ;  11 
Johns.,  534;  4  Johns.,41 ;  15  Johns.,  205,319 :  2  Fonbl., 
,51 ;  2  Ves.,  Jr.,  225 ;  3  Ves.,  Jr.,  493  ;  9  Johns.,  104 :  2 
Saund.,  7,  n.  4 ;  Stat.  3  &  4  W.  &  M.,  sees.  5,  6;  Carth., 
554 ;  5  Mod.,  119, 122, 123  ;  10  Mod.,  18, 19 ;  1  R.  L.,  316. 

COVENANT  ;  tried  at  the  N.Y. Circuit, Apr. 
U  10,  1826,  before  Walworth,  Circuit  J. 
72*]  *The  1st  count  of  the  declaration  was 
on  articles  of  agreement,  dated  Sept.,  16,1813, 
by  which  the  plaintiff  covenanted  that  he 
would  cause  to  be  conveyed  to  the  defendant's 
ancestor,  his  heirs,  &c.,  by  letters  patent,  from 
the  U.  S.,  certain  lands  in  Indiana.  And  the 
•defendant's  ancestor  covenanted  to  pay  the 
plaintiff  when  the  former  should  receive  the  let- 
ters patent,  a  certain  gross  sum  of  money,  and 
an  annuity  of  $1,000  for  20  years.  The  declara- 
tion averred  that  the  plaintiff  caused  the  lands 
to  be  conveyed  to  the  defendant's  ancestor  inlhis 
lifetime,  pursuant  to  the  covenant.  The  2d 
•count  was  substantially  the  same, averring  a  de- 
livery to,  and  acceptance  of  the  patent  by  the 
ancestor.  Breach,  non-payment  of  the  money 
and  annuity. 

Plea,  1.  That  the  ancestor,  in  his  lifetime,  and 
the  defendants.since  his  death, had  not  broken 
the  covenants  contained  in  the  articles  ;  and  is- 
sue to  the  country.  2.  That  the  defendants  had 
not,  at  the  time  of  the  commencement  of  this 
suit,  or  at  any  time  before  or  since,  any  lands, 
tenements  or  hereditaments,  by  descent  from 
their  ancestor,  in  fee  simple.  Replication  to  the 
last  plea,  that  the  defendants  have.and  before, 
and  at,  and  after  the  commencement  of  this 
suit,  had  sufficient  lands,  tenements  and  here- 
ditaments, by  descent  from  their  ancestor,  in  fee 
-simple,  wherewith  they  could,  and  might,  and 
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ought  to  have  satisfied  the  moneys  claimed  by 
the  plaintiff. 

At  the  trial,  the  plaintiff  claimed  the  moneys 
mentioned  in  the  declaration, including  the  an- 
nuity. He  then  proved  purchases  of  real  prop- 
erty by  the  ancestor  to  $47, 000,  and  that  he  died 
possessed  of  this  ;  and  rested. 

The  defendants  objected  that  the  plaintiff 
was  bound, under  the  pleadings, to  prove  that 
the  letters  patent  had  been  delivered  to,  and 
accepted  by  theancestor.  The  judge  overruled 
the  objection. 

The  defendants  then  gave  in  evidence  the  will 
of  Fulton,  the  ancestor, and  insisted  that  it  pre- 
vented the  interest  of  the  defendants  as  heirs  ; 
that  they  did  not  take  as  such  ;  but,  if  at  all, 
as  devisees  under  the  will ;  the  nature  of  which 
will  appear  sufficiently  in  the  opinion  of  the 
*court.  The  judge  decided  that  they  took  [*73 
as  heirs,  notwithstanding  the  will. 
The  defendants  then  showed  in  evidence,that 
the  ancestor  had, in  his  lifetime,  mortgaged  the 
real  estate  claimed  to  have  descended, and  died 
before  the  mortgage  money  was  due  ;  and  in- 
sisted that,  therefore,  it  was  not  legal  assets  with- 
in the  plea;  but  only  equitable  assets.  The  judge 
decided  that  it  was  legal  assets.  He  charged 
that  the  plaintiff,  having  falsified  the  whole 
of  the  defendants'  pleas  was  entitled  to  a  gen- 
eral verdict.  That  no  lands  having  been  aliened 
by  the  defendants,  the  jury  were  not  to  inquire 
of  the  value  of  the  lands  descended  ;  but  the 
second  plea  being  false,  the  plaintiff  was  en- 
titled to  a  general  verdict  for  the  sum  due  on 
the  articles.  The  defendants  excepted  to  this 
charge,  and  to  each  of  the  opinions  expressed 
by  the  judge  on  the  trial.  The  jury  found  a 
general  verdict  for  the  plaintiff  for  $21,418.04. 

Messrs.  C.  Gh'aham  and  J.  Sudam,  for  the  de- 
fendants, moved  for  a  new  trial.  1.  That  the 
plea  of  non  infregit  conventionem  was  a  valid 
plea,  and  put  in  issue  the  delivery  of  the  patent, 
they  cited  2  Chit.  PI.,  421;  3  Wentw.  PI. ,386; 
3Selw.  N.  P.,  458,  459 ;  1  Chit.  PI.,  482.  2. 
That  the  def  endants.in  consequence  of  the  will, 
had  no  assets  as  heirs  ;  but,  if  at  all,  only  as 
devisees,  they  cited  Bac.  Abr.,  Heir  and  Ances- 
tor, I,  p.  469.  3.  That  the  real  estate  in  the  de- 
fendants' hands  was  equitable,  not  legal  assets, 
they  cited  Bac.  Abr.,  Heir  and  Ancestor,  I.,  p. 
469;  2  Vern.,  61;  6  Co.,  58.  4.  That  the  judge's 
charge  was  incorrect,  in  holding  the  second 
plea  falsified,and  advising  to  a  general  verdict, 
without  regard  to  the  value  of  the  land,  they 
cited  1  R.  L.,  317;  Barn.,  444;  Bac.  Abr.,  Heir 
and  Ancestor,  H,  465. 

Mr.  J.  1.  Roosevelt,  Jr.,  contra,  cited  in  an- 
swer to  the  1st  point,  5  Cow.,  476  ;  13  Johns., 
404  ;  4  Cow.,  473  ;  14  Johns.,  89  ;  10  Id.,  47  ; 
2  Chit.  PI.,  544;  6  Com.  Dig.,  238,  Pleader,  S, 
17;  Bridgm.  ed.  Bull.  N.  P.,  1055,  1069,1070, 
1105.  In  answer  to  the  2d,  he  cited  Com.  Dig. 
*P1.,  S,  20;  2  Saund.,  7,  note  4;  2  Tidd.,  [*74  . 
1018;  8Co.,  134;  Bull.  N.  P.,  142;  11  Ves.,  92; 

2  Fonbl.,  51;  4  Com.  Dig.,  180, 191 ;  2  Ves.,  225; 

3  Id.,  92,  210,493  ;  1  Bos.  &  P.,  543;  Willes, 
141;  1  Ves.,  Jr.,  561;  1  Ves.  &  B.,  466  ;  Com., 
72  ;  1   Salk.,  241  :  1   Lutw.,  793,   797;  1  Ld. 
Raym.,  728 ;  2  Atk.,  293  ;  2  Bro.  C.  C.,  187;  1 
Swanst.,  201;  9  Johns.,  404  ;  1  Madd.  Ch.,  253. 
In  answer  to  the  3d  point,  he  cited  1  Johns. 
Ch.,  130  ;  1  Cai.  Cas.,  47;  7  Johns.,  278,  281;  6 
Id.,  290  ;  15  Id.,  205,  319  ;  11  Id.,  534;  7  Id., 
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876  ;  4  Ves.,  538  ;  1  R.  L.,  74;  2  Vern.,  61.  In 
answer  to  the  4th  point,  he  cited  1  R.  L.,  316, 
502  ;  2  Sauud.,  7,  note  4  ;  Plowd.,  440  ;  Com. 
Dig.,  Pleader,  8,  42  ;  1  Greenl.  ed.  L.  N.  Y., 
23B. 

Curia,  per  WOODWORTII,  J.  The  defendants 
excepted  to  the  decision  of  the  judge,  exclud- 
ing the  Chancellor's  decree  and  injunction  as 
evidence.  On  the  argument,  this  exception 
seems  to  have  been  waived.  I  shall,  therefore, 
not  notice  it,  but  proceed  to  consider  the  re- 
maining questions. 

It  is  contended  that  the  plaintiff  was  bound 
to  prove  the  averment  in  his  declaration,  that 
letters  patent  for  the  lands  mentioned  in  the 
covenant,  had  been  delivered  to,  and  accepted 
by  Fulton.  He  covenanted  to  pay,  when  he 
should  receive  the  patent.  The  pleas  are  non 
infregit  conventionem  ;  and  nothing  by  descent. 
Is  the  averment  admitted  by  the  pleadings  ? 
Chitty  observes,  that  there  is,  strictly,  no  gen- 
eral issue  in  covenant ;  for  the  plea  of  non  est 
factum,  only  puts  the  deed  in  issue,  and  not 
the  breach  of  covenant.  It  is  bad  on  demurrer, 
though  it  would  be  aided  after  verdict.  (1  Chit. 
PI.,  482.)  The  reason  given  is,  that  such  plea 
is  too  general  ;  and  two  negatives  do  not  make 
a  good  issue.  (5  Com.  Dig.  PI.,  622.)  In  Wai 
gingham  v.  Comb,  1  Lev.,  183,  the  breach  as- 
signed was,  that  the  defendant  was  not  seised  in 
fee  ;  and  so  had  not  performed  his  covenant. 
The  plea  was,  that  he  had  not  broken  his  cove- 
nant. Verdict  for  the  plaintiff.  It  was  moved 
in  arrest  of  judgment,  that  this  was  not  an  is- 
75*]  sue  ;  it  ^consisting  of  two  negatives. 
The  court  at  first  doubted  ;  but  afterwards 
gave  judgment  for  the  plaintiff,  on  the  ground 
that  it  was  an  issue  argumentative  and  infor- 
mal ;  for  if  he  had  not  broken  his  covenant,  he 
was  seised  in  fee  ;  and  if  he  was  not  seised  in 
fee,  he  had  broken  his  covenant ;  so  that  it  is 
not  wholly  immaterial.  In  Pitt  v.  Russell,  3 
Lev., 19,  such  a  plea  was  held  bad  on  demurrer; 
because  two  negatives  cannot  make  a  good 
issue.  (5  Com.  Dig.,  622,  2  V,  5  ;  2  Bl.,  1312, 
8.  P.)  But  the  defect  shall  be  cured  after  ver- 
dict. In  Hodgson  v.  'Ihe  East  India  Company, 
8  T.  R.,  278,  on  a  covenant  for  quiet  enjoy- 
ment, the  plaintiff  alleged  that  A.  B. ,  lawfully 
claiming  title  under  the  defendant,  entered. 
Several  other  breaches  were  assigned.  Issues 
were  joined  on  some  of  the  pleas  ;  but  to  the 
plea  of  non  infregit,  &c.,  the  plaintiff  demurred. 
The  counsel  for  the  plaintiff  argued  that  the 
plea  was  too  general,  because  it  attempted  to 
put  all  the  breaches  in  issue  ;  and  also  the  ex- 
ecution of  the  deed.  In  opposition  to  this  ar- 
gument, Gilbert  v.  Martin,  1  Lev.,  114,  was 
cited,  where  it  was  holden,  that  on  a  covenant 
for  not  repairing,  the  deed  was  admitted,  and 
the  non-repair  only  put  in  issue.  Lawrence,  J. , 
referred  to  Gilb.  Hist.  C.  P.,  155,  where,  speak- 
ing of  the  plea  of  non  infregit  conventionem,  he 
says,  the  defendant  ought  to  traverse  either 
the  deed  or  the  breach  :  and  both  cannot  be  in- 
volved in  this  plea,  because  the  gist  of  the  ac- 
tion lies  on  the  deed,  which  must  be  traversed 
by  itself.  Ld.  Kenyon,  in  delivering  the  opin- 
ion of  the  court,  held,  that  the  plea  could  not 
be  supported  ;  that  it  was  only  argumentative; 
and,  therefore,  an  improper  plea.  Tidd  ob- 
serves, in  the  action  of  covenant,  the  defend- 
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ant  must  specially  controvert  the  deed,  or  show 
that  he  has  performed  the  covenant,  or  is  le- 
gally excused  from  the  performance  of  it ;  or 
admitting  the  breach,  that  he  is  discharged  by 
matter  ex  post  facto,  (1  Tidd  Pr.,  593.) 

All  that  can  be  extracted  from  these  author- 
ities is,  that  the 'plea  is  argumentative  but  not 
wholly  immaterial;  that  it  is  bad  on  demurrer, 
but  cured  by  a  verdict.  The  question,  then,  is, 
what  does  the  plea  admit  ?  It  is  clear  that  the- 
*deed  is  admitted,  and  the  breach,  mere-  [*7<V 
ly,  put  in  issue.  When  the  covenant  is,  simply, 
that  the  defendant  shall  do  a  certain  act,  inde- 
pendent of  any  condition  precedent,  there  is  no- 
difficulty  in  understanding  the  meaning  and 
application  of  the  plea.  In  such  a  case,  when 
the  defendant  says  he  has  not  broken  his  cove- 
nant, the  argument  derived  from  the  plea  is, 
either  that  he  has  performed  the  covenant,  or 
is  legally  excused  from  the  performance  ;  or 
that,  in  some  other  way,  the  plaintiff  had  re- 
leased or  discharged  him.  Thus,  on  a  cove- 
nant to  pay  money,  if  the  defendant  has  paid, 
or  there  was  a  tender  and  refusal,  or  the  plaint- 
iff had  executed  a  release,  the  defendant  might 
correctly  affirm  that  he  had  not  brokeirthe  cove- 
nant. The  plea,  although  argumentative, 
must  necessarily  be  understood  in  that  manner; 
for  if  either  of  the  alternatives  specified  had 
happened,  how  could  it  be  said  the  covenant 
was  broken  ?  If  it  be  said  that  this  imposes  a 
hardship  on  the  plaintiff,  by  admitting  a  de- 
fense so  general  and  uncertain,  the  answer  is, 
that  he  has  voluntary  chosen  to  go  to  trial  on 
the  plea,  such  as  it  is,  rather  than  get  rid  of  it 
by  a  demurrer.  If,  then,  the  defendant  may 
prove  any  fact  that  shows  he  has  not  broken 
his  covenant,  where  the  covenant  is  independ- 
ent is  he  entitled,  when  the  breach  is  assigned 
on  a  dependent  covenant,  to  rest  on  the  fact 
that  the  condition  precedent  has  not  been  per- 
formed ?  If  the  plea  is  to  be  understood,  as  I 
think  it  is,  as  denying  every  fact  that  consti- 
tutes a  breach,  I  do  not  perceive  on  what 
ground  it  can  be  contended  that  the  plea  ad- 
mits the  condition  precedent ;  which  must  be 
proved  by  the  plaintiff,  if  not  admitted  by  the 
pleadings.  The  effect  of  such  a  construction 
would  be  to  limit  the  operation  of  the  plea;  to 
preclude  the  defendants  from  relying  on  one 
of  the  grounds  of  defense,  the  non-delivery  of 
the  patent  to  Fulton.  If  this  was  not  performed 
on  the  part  of  the  plaintiff,  the  covenant  of 
Fulton  was  not  broken.  In  order  to  assign  a 
good  breach,  the  plaintiff  must  aver  two  things 
— that  the  patent  was  delivered,  and  that  Fiil- 
ton  had  not  paid.  Without  this,  no  breach  is 
alleged.  If  the  patent  has  not  been  delivered, 
the  covenant  on  the  part  of  Fulton  is  uot 
broken.  *When  the  defendant  says,  I  [*7  7 
have  not  broken  my  covenant,  that  assertion  is 
general.  It  is  the  same  as  saying,  I  deny  that, 
on  any  ground,  I  have  become  liable  on  this 
covenant.  Whether  the  defendant  rely  on  the 
non-delivery  of  the  patent,  or  that  he  has  paid 
on  the  day  the  money  become  due,  is  not  spec- 
ified. He  may  rely  on  either  under  such  a 
plea,  because  the  existence  of  either  fact  con- 
stitutes a  perfect  defense.  The  plea  negative* 
the  breach  in  toto.  If  the  patent  was  not  de- 
livered, the  covenant  is  not  broken  according 
to  the  meaning  of  the  contract.  It  would,  there 
fore,  seem  to  me  to  be  a  contradiction,  in  terms  - 
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to  say  that  the  plea  admitted  the  delivery  of 
the  patent,  when  that  delivery  is  essential  to 
make  out  the  breach.  If  the  plea  is  a  denial  of 
the  breach  upon  any  and  every  ground  that 
may  be  assumed,  upon  what  principle  can  the 
court  narrow  it,  and  say  the  defendants  did 
not  intend  to  rest  on  the  non-delivery  of  the 
patent ;  that  the  covenant  was  not  broken,  be- 
cause the  plaintiff  has  not  done  what  he  was 
bound  to  do,  before  any  question  can  be  raised 
as  to  the  defendant's  delinquency  ;  and  this, 
too,  when  it  must  be  admitted  that  the  cove- 
nant cannot  be  broken  without  such  perform- 
ance on  the  part  of  the  plaintiff,  or  a  legal  ex- 
cuse for  the  omission  ? 

This  is  certainly  a  technical  objection,  and 
one  that,  very  probably,  the  plaintiff  might 
have  obviated  by  proof,  had  it  been  deemed 
material  so  to  do.  But  it  was  not  done.  The 
defendants,  therefore,  have  a  right  to  insist  on 
it  as  cause  for  a  new  trial.  It  becomes  unneces- 
sary, for  the  purpose  of  deciding  this  cause,  to 
consider  the  remaining  questions  raised  ;  but 
as  they  are  now  before  us,  it  may  be  the  means 
of  saving  expense  and  further  litigation,  if 
they  are  disposed  of  on  the  present  application. 

The  next  question  is,  whether  the  defend- 
ants had  any  lands  by  descent  from  the  cove- 
nantor. It  appeared  on  the  trial,  that  certain 
parcels  of  land  in  the  City  of  N.  Y.,  were  con- 
veyed, in  fee,  to  Fulton,  in  1813  ;  that  in  May, 
1814,  Fulton  and  wife  executed  a  mortgage  on 
these  lands ;  that  the  money  secured  by  the 
mortgage  was  payable  in  Apr.,  1815,  and  that 
Fulton  died  in  the  Feb.  preceding.  On  this 
78*]  state  of  facts,  the  inquiry  is,  *whether, 
upon  the  supposition  that  the  defendants  are  to 
be  considered  as  taking  by  descent,  their  inter- 
est in  the  mortgaged  premises  is  to  be  deemed 
equitable  or  legal  assets. 

The  question  depends  on  this  :  was  the  legal 
estate  vested  in  the  mortgagor  ?  However  the 
law  may  be  considered  in  England  on  this 
point,  as  was  observed  in  Collins  v.  Torry,  7 
Johns.,  281,  it  is  very  clear  that,  in  this  State, 
our  courts  have  gone  greater  lengths  than  the 
precedents  in  the  English  books,  towards  the 
recognition  of  the  mortgagor's  estate  at  law.  It 
is  here  the  subject  of  sale  on  execution  as  real 
estate  ;  and,  on  the  other  hand,  the  interest  of 
the  mortgagee,  before  entry  or  foreclosure,  is 
not  the  subject  of  such  sale.  The  nature  of  the 
mortgagor's  estate,  then,  falls  within  the  terms 
of  the  Act,  "  lands  and  tenements  whereof  the 
debtor  was  seised."  In  Hitchcock  v.  Harrington, 

6  Johns.,  290,  Gh.  J.  Kent,  in  delivering  the 
opinion  of  the  court,  observes,  "  it  is  now  the 
settled  law  in  this  court,  and  the  same  princi- 
ple has  been  recognized  in  the  Court  for  the 
Correction  of  Errors,  that  the  mortgagor  is  to 
be  deemed  seised,  notwithstanding  the  mort-" 
gage,  as  to  all  persons  except  the  mortgagee, 
and  his  representatives.     When  his  interest  is 
not  in  question,  the  mortgagor,  before  fore- 
closure, or  entry  under  the  mortgage,  is  now 
considered,  at  law,  as  owner  of  the  land  ;  and 
it  does  not  lie  with  his  heir  or  assignee,  to  deny 
the  seisin."    The  decision  referred  to  in  the 
Court  for  the  Correction  of  Errors,  will  be 
found  in  1  Cai.  Cas.,  47.     The  same  doctrine 
was  also  recognized  in  Sedgwick  v.  HoUenback, 

7  Johns.,  380,  where  it  was  held  that  an  out- 
standing mortgage  without  foreclosure,  or  pre- 
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vious  possession  under  it,  was  not  a  breach  of 
the  covenant  of  seisin.  There  are  several  other 
cases  in  confirmation  of  the  same  principle.  (11 
Johns.,  534  ;  4  Id.,  41  ;  15  Id.,  205,  319.) 

In  the  case  before  us,  there  was  no  foreclos- 
ure or  entry  ;  nor,  indeed,  could  there  be,  as 
the  mortgagor  died  before  the  mortgage  money 
became  due.  Consequently,  the  mortgaged 
premises  are  legal  assets  in  the  hands  of  the 
heirs. 

*The  next  question  is,  whether  the  es-  [*7t> 
tate  came  to  the  defendants  as  heirs,  or 
whether  they  hold  it  as  devisees.  The  will  of 
Fulton  was  not  drawn  with  professional  skill, 
and  this  question  is  involved  in  some  uncer- 
tainty. I  have  examined  it  with  considerable 
attention,  but  have  not  been  able  to  remove  the 
difficulties  that  lie  in  the  way  of  their  taking 
as  devisees. 

Plain  words  of  gift,  or  necessary  implica- 
tion, are  required  to  disinherit  an  heir  at  law. 
His  title  is  plain,  and  cannot  be  defeated,  un- 
less there  is  a  disposition  of  the  subject,  to 
some  person  capable  of  taking.  (2  Fonbl.,  51.) 
It  is  enough  for  the  heir  to  say,  it  is  not  given 
to  anyone  else.  If  it  is  not  given  to  some  other 
person,  he  cannot  be  excluded.  He  will  take 
what  is  not  disposed  of,  even  against  the  testa- 
tor's intention.  (2  Ves.,  Jr.,  225  ;  Sid.,  493  ;  2 
Fonbl.,  51.)  There  is  no  devise  here,  in  express 
terms  ;  and  if  there  be  any,  it  must  depend  on 
necessary  implication.  The  testator  gave  to  his 
wife,  out  of  the  profits  arising  from  his  steam- 
boats, and  that  not  proving  sufficient,  then  out 
of  any  other  property  or  profits  arising  from 
his  estate  real  or  personal,  an  annuity.  He  also 
gave  to  his  wife,  out  of  the  profits  of  his  steam- 
boats, or  any  other  property  real  or  personal, 
an  annual  allowance  for  each  of  his  children. 
From  the  liberal  allowance  made  for  the  wife 
and  children,  it  may  be  presumed  the  testator 
had  no  doubt  of  dying  possessed  of  sufficient 
property  to  satisfy  these  bequests ;  and  al- 
though there  is  a  little  variation  in  the  words 
used  in  the  bequest  to  the  wife,  from  those  in 
the  bequest  to  the  children,  I  think  it  is  to  be 
inferred  that  the  annuity  to  the  wife  and  chil- 
dren was  intended  to  be  derived  from  the  same 
sources.  As  to  the  latter,  the  expressions  used 
are  plain.  "  Out  of  the  profits  arising  from  my 
steamboats,  or  any  other  property  real  or  per- 
sonal," are  words  perfectly  intelligible  ;  nor  is 
the  construction  of  the  sentence  difficult.  The 
profits,  in  both  cases,  were  in  the  mind  of  the 
testator.  Before  the  words  "  any  other  prop- 
erty real  or  personal,"  the  words,  "out  of  the 
profits  arising  from,"  are  clearly  understood. 
This  is  the  grammatical  construction  ;  and,  I 
apprehend,  corresponds  *with  the  intent.  [*8O 
In  the  bequest  to  the  wife,  the  word  "  prop- 
erty "  is  used.  The  sentence  reads  thus  :  "  out 
of  any  other  property  or  profits  arising  from 
my  estate,  real  or  personal."  The  word  "prop- 
erty," as  used,  implies  no  more  than  "  profits." 
There  is  not,  in  the  will,  any  intimation  that, 
in  any  event,  a  sale  of  real  estate  was  in  con- 
templation. The  future  profits  arising  from 
steamboats  or  other  property,  were,  doubtless, 
considered  as  likely  to  exist.  The  rents  and 
profits  were  demed  ample  to  accomplish  the 
object.  This  construction  derives  support  from 
another  part  of  the  will.  After  giving  various 
legacies,  the  testator  adds,  ' '  all  my  other  prop- 
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erty  shall  accumulate,  the  interest  of  each  year 
be  added  to  the  capital,  until  the  eldest  of  my 
children  arrives  at  the  age  of  21  years."  The 
sense  in  which  the  word  "  property  "  is  used  is 
manifest,  for  it  is  explained.  The  interest  of 
each  year  was  the  property  in  view.  The  accu- 
mulation was  in  reference  to  that,  leaving  the 
title  to  the  real  estate  untouched.  This  clause 
is  a  further  illustration  of  the  confidence  the 
testator  had,  that  the  profits  of  his  estate  were 
ample,  and  needed  not,  in  any  event,  the  sale 
of  his  real  estate.  The  will  further  provides, 
that  on  the  eldest  child  arriving  at  the  age  of 
21  years,  the  accumulated  property  shall  be  di- 
vided into  as  many  portions  as  there  shall  be 
children  ;  that  whatever  sum  shall  become  the 
portion  of  a  daughter,  she  shall  only  have  the 
interest  of  it  during  life  ;  at  her  death,  three 
fourths  of  the  capital  shall  be  divided  among 
her  children,  as  she  shall  determine,  in  such 
portions  as  they  may  respectively  merit.  If  she 
has  no  child,  she  may  will  the  whole  capital. 
These  clauses,  in  connection  with  the  preced- 
ing, show  clearly  what  the  testator  intended, 
when  he  speaks  of  his  property,  and  the  por- 
tions of  his  children.  It  is  money,  the  product 
of  personal  estate.  Interest  shall  be  paid  on  the 
sum  that  forms  the  portion.  This  is  termed  the 
capital.  The  will  then  points  out  how  it  shall 
be  divided.  The  natural  import  of  these  ex- 
pressions is  applicable  to  money,  not  land.  It 
seems  to  me,  there  is  nothing  in  the  will  to  in- 
dicate a  different  intent.  I  think  we  have  a 
right  to  presume  that  the  testator  had  but  little, 
81*1  if  *any,  real  estate,  that  was  unincum- 
bered.  The  mortgaged  premises  were  charged 
with  a  large  debt ;  probably  to  near  the  value. 
It  does  not  appear  that  the  testator  was  seised 
of  any  other.  If  this  be  so,  it  accounts  for  the 
testator's  not  making  a  disposition  of  his  real 
estate  ;  willing  to  leave  it  to  the  course  of  de- 
scent, and  providing  only  for  the  application 
of  the  rents  and  profits,  if  any  were  received. 
Whether  this  be  a  solution  or  not,  is  immate- 
rial. Whatever  be  the  cause,  I  think  the  real 
estate  was  not  devised.  The  testator  appointed 
his  wife  and  William  Cutting  trustees  to  man- 
age his  estate,  to  fulfill  the  terms  and  condi- 
tions of  his  will ;  and  to  be  guardians  of  his 
children.  Not  a  suggestion  that  they  were  au- 
thorized to  sell.  On  the  contrary,  the  language 
made  use  of  seems  to  forbid  that  construction. 
To  manage  an  estate,  is,  in  common  parlance, 
as  well  as  legal  acceptation,  no  authority  to 
part  with  the  entire  interest.  With  respect  to 
the  trustees,  the  intention  seems  to  have  been, 
to  give  them  the  powers  of  executors  in  rela- 
tion to  the  personal  estate  ;  and,  as  to  the  real 
estate,  and  the  infant's  share  of  the  principal, 
that  they  should  have  the  possession  and  man- 
agement of  both  as  testamentary  guardians ; 
applying  the  interest  and  rents  to  the  purposes 
of  education  and  maintenance,  and  accumu- 
lating the  residue,  to  be  paid  to  their  wards  on 
their  coming  of  age.  If  the  annuities  had  been 
expressly  charged  on  the  real  estate,  it  would 
not  have  been  a  devise  to  the  trustees ;  and 
there  are  no  other  persons  who  can  claim  the 
character  of  devisees.  I  apprehend  the  will 
disposes  of  the  personal  estate  only.  The 
charge  is  only  on  the  rents  and  profits.  Be- 
sides, the  charge,  such  as  it  is,  is  contingent, 
depending  on  the  insufficiency  of  the  steam- 
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boat  profits,  about  which  there  is  no  proof. 
Jackwn  v.  Burr,  9  Johns. ,  104,  is  very  much  in 
point.  The  testator  directed  his  executors  to 
pay  his  debts,  and  a  certain  sum  to  his  wife, 
and  legacies  to  his  children  ;  and  ordered  his 
executors  to  have  his  real  and  personal  estate 
appraised  ;  and  that  the  heirs  and  legatees 
should  receive  their  several  sums  out  of  his  es- 
tate in  lands,  goods  and  chattels.  It  was  con- 
tended that  this  was  a  devise  in  fee,  charged 
*with  the  payment  of  the  legacies  ;  but  [*82 
the  court  held  there  was  no  devise  of  the  real 
estate ;  that  the  executors,  at  most,  had  a 
power  to  sell  the  lands  ;  and  if  so,  the  estate  in 
the  lands,  in  the  meantime,  and  until  it  was 
sold,  descended  to  the  heirs  at  law.  My  con- 
clusion, therefore,  is,  that  the  defendants  took 
by  descent  as  heirs  of  the  covenantor. 

The  only  remaining  question  is,  whether  the 
jury  ought  to  have  inquired  into  the  value  of 
the  land  descended. 

The  plea  is,  that  the'defendants  had  not,  at 
the  commencement  of  the  suit,  nor  at  any  time 
before  or  since,  any  lands,  &c.,  in  fee  simple 
by  descent,  on  which  issue  was  taxed.  On  the 
trial,  the  plaintiff  falsified  the  plea. 

It  seems  to  be  well  settled  by  the  common 
law,  that  where  an  action  is  brought  against 
the  heir,  on  an  obligation  made  by  his  ancestor, 
in  which  he  has  bound  his  heirs  ;  in  order  not 
to  be  liable  further  than  the  value  of  the  land 
descended,  it  is  necessary  for  him  to  confess 
the  action.and  admit  the  certainty.of  the  assets. 
If  he  pleads  a  false  plea,  which  is  found  against 
him;  or  if  judgment  be  given  by  default,  or  on 
any  other  matter  or  ground,  without  confess- 
ing and  showing  the  certainty  of  the  assets,  the 
plaintiff  shall  have  execution,  as  he  should 
have  for  the  debt  of  the  heir  himself  on  his  own 
bond.  The  authorities  are  collected  in  2  Saund. , 
7,  note  4.  If  the  heir  had  bonafide  aliened  the 
lands  which  he  had  by  descent,  before  an  ac- 
tion was  commenced,  he  might  discharge  him- 
self,  by  pleading  that  he  had  nothing  by  descent 
at  the  time  of  suing  out  the  writ  and  there  was 
no  remedy  at  law.  The  Statute  3  and  4  W.  & 
M.,  sees.  5,  6,  altered  the  common  law  in  two 
respects:  1.  By  declaring  that  the  heir  should 
be  answerable  to  the  value  of  the  land  sold  or 
aliened,  and  that  to  the  plea  of  riens  per  descent, 
the  plaintiff  might  reply  that  he  had  lands  be- 
fore the  original  writ  brought;  and  if  the  issue 
was  found  for  the  plaintiff,  the  jury  should  in- 
quire of  the  value  of  the  lands,  upon  which 
execution  should  be  awarded  against  the  heir. 
This  statute  further  provides,  that  if  judgment 
be  given  against  the  heir  by  confession  of  the 
action,  without  confessing  the  assets  descended, 
*or  upon  demurrer  or  nil  dicit,  it  shall  be  [*83 
for  the  debt  or  damages,  without  any  writ  to 
'inquire  of  the  value  of  the  lands.  Whenever 
the  plaintiff  replies  according  to  this  statute, he 
is  not  entitled  to  a  general  judgment,  as  he  was 
at  common  law;  but  can  only  recover  the  value 
of  the  land,  which  the  jury  must  find.  (2 
Saund.,  7,  note 4;  Garth.,  354;  5  Mod.,  119, 122, 
123;  10  Mod.,  18,  19.)  It  is  also  laid  down  in  2 
Saund.,  7,  note  4,  that  if  the  heir  has  not  sold 
the  land,  the  plaintiff  may  reply  according  to 
the  statute ;  and  aver  that  the  defendant  had 
lands  from  his  ancestor  before  suit  brought. 
The  jury  are  obliged  in  that  case,  to  assess  the 
damages.  It  will  be  seen,  that  under  this  issue, 
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the  allegation  of  the  plaintiff  is  made  out, 
either  by  proving  that  lands  descended,  which 
the  defendant  aliened,  or  merely  that  lands  de- 
scended which  had  not  been  aliened.  In  either 
case,  the  defendant  necessarily  had  the  land 
before  suit  brought.  Whenever  the  plea  of 
riens  per  descent  is  pleaded,  the  plaintiff  may 
reply  according  to  the  statute;  or  he  may  take 
issue  on  the  plea,  and  say  that,  on  the  day  of 
issuing  the  writ,  the  defendant  had  sufficient 
lands  by  descent,  and  conclude  to  the  country; 
which  is  the  form  of  the  replication  at  the  com- 
mon law.  In  that  case,  if  the  verdict  is  for  the 
plaintiff,  no  value  is  assessed,  but  a  general 
judgment  entered.  The  replication  under  the 
statute  varies  only  as  to  the  time  of  having  as- 
sets, alleging  that,  before  the  suing  out  of  the 
writ,  the  defendant  had  sufficient  lands  by  de- 
scent. The  statute  has  altered  the  common  law 
in  this  respect;  that  when  a  verdict  is  found 
for  the  plaintiff  on  the  replication  given  by  the 
statute,  the  plaintiff  is  entitled  to  recover  the 
value  of  the  lands  descended.  (2  Saund..  7, 
note  4.) 

The  view  thus  taken,  is  in  reference  to  the 
law  on  this  question  in  England.  Our  Statute, 
1  R.  L.,  316,  was  passed  for  the  relief  of  credit- 
ors. It  has  incorporated  the  3  and  4  W.  &  M., 
ch.  5,  sees.  5,  6,  on  which  I  have  remarked.  It 
has  also  enlarged  the  remedy,  by  allowing  every 
creditor,  whether  by  simple  contract  or  spe- 
cialty, and  whether  the  heirs  are  mentioned  or 
84*]  not,  to  maintain  an  action.  On  *the  ques- 
tion when  and  in  what  cases  the  jury  are  to 
find  the  value  of  the  land,  our  statute  and  the 
English  are  alike.  The  2d  and  4th  sections  are 
connected — the  one  making  the  heir  liable 
when  he  has  aliened  before  suit  brought;  the 
other  declaring  that,  to  the  plea  of  riens  per  de- 
scent, at  the  time  of  the  commencement  of  the 
action,  the  plaintiff  may  reply  that  the  heir 
had  lands  from  his  ancestor  before  commence- 
ment of  such  action  ;  and  if  found  for  the 
plaintiff,  the  jury  shall  inquire  of  the  value.  In 
every  other  case,  there  is  no  inquiry  as  to  value. 
If  the  issue  is  not  found  under  the  statute,  or 
the  judgment  be  by  confession,  demurrer  or 
nil  dicit,  it  is  for  the  debt  and  damages,  with- 
out any  writ  to  inquire  of  the  lands  descended. 

The  question  here,  whether  damages  ought 
to  have  been  assessed,  depends  on  the  form"  of 
pleading.  Have  the  defendants  pleaded  riens 
per  descent  at  the  time  of  the  commencement  of 
the  action?  The  plea  is,  that  they  have  not,  at 
the  commencement  of  the  suit,  nor  at  any  time 
before  or  since,  had  any  lands,  &c.,  by  descent. 
This  plea  is  more  extensive  than  the  plea  men- 
tioned in  the  statute,  to  which  the  plaintiff 
may  reply  as  the  statute  directs;  but  it  contains 
the  specific  fact,  and  is  not  the  less  such  a  plea 
as  the  statute  speaks  of,  because  in  contains 
additional  matter.  It  was  perhaps  drawn  in  this 
manner  to  render  a  rejoinder  unnecessary,  by 
negativing  a  fact  which  the  plaintiff  was  bound 
to  allege  in  his  replication,in  order  to  bring  the 
case  under  the  6th  section  of  the  Act  ;  and 
thereby  make  the  assessment  of  damages  prop- 
er. To  this  plea,  the  plaintiff  replied  that  the 
defendants  have,  and  before  and  at  and  after 
the  commencement  of  the  suit,  had  sufficient 
lands,  &c.  Although  the  issue  is  joined  on 
several  facts,  it  is  enough  that  there  is  an  issue 
on  the  fact,  whether  the  defendants  had  lands 
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by  descent  before  the  commencement  of  the 
action.  By  replying  in  this  manner,  the  plaint- 
iff brought  his  case  under  the  statute, and  there- 
by the  inquiry  as  to  the  value  of  the  lands  was 
indispensable.  It  was  not  at  the  election  of  the 
plaintiff  to  proceed  under  the  statute,  or  rest 
upon  the  common  law.  *That  his  repli-  [*85 
cation  is  under  the  statute  is  evident,  because 
it  alleges  the  facts  there  specified,  and  because 
such  facts  could  not  be  replied  at  the  common 
law.  It  was  competent  for  the  plaintiff  to  have 
replied  differently,  and  alleged  that,  at  the 
commencement  01  the  suit,  the  defendants  had 
lands  by  descent;  and  if  found  for  him,  there 
would  be  a  general  judgment.  That  might 
have  been  done  with  safety,  as  it  is  not  pre- 
tended there  has  been  an  alienation.  The  jury 
then  ought  to  have  assessed  the  value  ;  but  as 
the  plaintiff  consented  that  the  judgment  be 
entered,  to  be  levied  of  the  lands  descended,  I 
should  not  incline  to  grant  a  new  trial  on  this 
point,  should  the  defendants  refuse  to  accept 
the  offer. 

On  the  whole,  I  am  of  opinion  that  a  new 
trial  be  granted,  with  costs  to  abide  the  event, 
on  the  ground  that  the  averment  of  a  delivery 
of  the  patent  was  not  admitted  by  the  plea  of 
non  infregit  conventionem. 

New  trial  granted. 

Cited  in— 7  Cow.,  107 ;  21  Wend.,  264 ;  19  How,  Pr., 
483:  2  Bos.,  539. 


OUTWATER  v.  DODGE  AND  GREEN. 

Sales — Delivery,  Incomplete  while  Value,  Quan- 
tity or  Quality  is  Unascertained  by  Vendor — 
Action  for  Price — Pleading. 

On  a  sale  of  goods,  where  there  is  anything  to  be 
done  by  the  vendor,  in  order  to  ascertain  the  value, 
quantity  or  quality  of  the  goods,  the  delivery  is  not 
complete,  so  as  to  bind  the  bargain  within  the  Stat- 
ute of  Frauds. 

Where  a  contract  to  deliver  goods  is  unexecuted 
by  a  delivery,  the  vendor,  in  a  suit  for  the  price, 
must  declare  on  a  special  contract ;  and  cannot  re- 
cover upon  a  general  count,  for  goods  sold  and  de- 
livered. 

Citations— 1  R.  L.,  79;  15  Johns.,  349 ;  2  M.  &  S.,  397; 
5  Taunt.,  621;  3  Johns.,  399,  420;  3  Bos.  &  P.,  233;  1 
Com.  Contr.,  101  8.  P. 

ASSUMPSIT,  for  fish  sold  and  delivered  by 
the  plaintiff  to  the  defendants;  tried  at  the 
N.  Y.  Circuit,  Mar.,  1826,  before  Duer,  Circuit 
J.,  when  the  plaintiff  was  nonsuited,  on  the 
ground  that  the  fish  in  question  were  not  de- 
livered to  the  defendants,  within  the  meaning 
of  the  Statute  of  Frauds. 

A  motion  was  now  made  to  set  aside  the  non- 
suit, and  for  a  new  trial. 

Mr. R.Rowley,  for  the  plaintiff,  cited  3  Johns., 
399,  420;  10  Johns.,  36;  2  Stark.,  127. 

*Mr.  J.  R.  Hedley,  contra,  cited  Long,  [*86 
Sales,  47,  152-155,  and  cases  referred  to,  15 
Johns.,  349;  3  Bos.  &  P.,  232. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion of  the  court,  which  was  delivered  by, 

SUTHERLAND,  J.  The  plaintiff  was  properly 
nonsuited.  The  contract  was  clearly  within 
the  Statute  of  Frauds.  It  is  not  pretended  that 
there  was  any  memorandum  of  the  agreement 
in  writing,  nor  that  anything  was  paid  at  the 
time;  and  the  only  question  is,  whether  there 
was  a  delivery  and  acceptance  of  the  fish  with- 
in the  meaning  of  the  15th  section  of  the  Stat- 
ute, 1  R.  L.,  79. 
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Reynolds  and  Watrous  agree  in  their  state- 
ment of  the  contract.  The  defendants  were  to 
give  19s.  per  barrel  for  the  fish;  to  pay  for  the 
inspection;  and  if  the  plaintiff  would  deliver 
the  fish  on  a  particular  dock  on  Long  Island, 
he  was  not  to  make  up  the  wantage,  as  it  is 
termed  by  the  witnesses,  on  the  inspection  and 
repacking  of  the  fish,  which  was  estimated  at 
three  barrels  in  the  hundred.  But  if  he  deliv- 
ered them  on  the  dock  in  N.  Y.,  he  was  to  make 
up  the  wantage.  It  was  agreed  that  John  P. 
Watrous  should  inspect  the  fish.  The  plaintiff 
elected  to  deliver  them  on  L.  I.,  which  was 
done;  that  is,  they  were  put  upon  the  dock;  but 
neither  of  the  defendants,  nor  any  one  in  their 
behalf,  was  there  to  receive  them,  nor  is  it  pre- 
tended that  they  were  actually  received.  The 
inspector  testified,  that  before  he  commenced 
the  inspection  (which  appears  to  have  been  on 
the  day  of  the  unlading  of  the  fish),  one  of  the 
defendants  came  over  to  L.  I.,  and  desired  him 
to  inform  the  plaintiff, that  they  would  not  take 
the  fish;  that  they  were  of  a  bad  quality,  and 
they  would  not  have  them;  which  the  witness 
communicated  to  Reynolds,  the  agent  of  the 
plaintiff.  But  the  defendants  did  not  direct  him 
to  desist  from  the  inspection, and  he  according- 
ly completed  it. 

It  is  evident  that  the  parties  intended  that  the 
fish  should  be  inspected  before  the  delivery  was 
to  be  considered  complete.  The  quantity  was 
87*]  altogether  uncertain  until  *they  had 
passed  inspection.  More  or  less  of  them  might 
be  condemned.  There  was  nothing  said  in  the 
agreement  as  to  the  quality  of  the  fish.  The 
plaintiff  did  not  warrant  them  to  be  of  any  par- 
ticular description.  Whether  they  were  such 
then,  as  the  defendants  were  bound  to  receive, 
was  not  certain  until  they  had  been  inspected. 
The  very  agreement  that  they  should  be  in- 
spected, implies.that  if  they  were  not  of  a  qual- 
ity which  would  pass  inspection,  the  defend- 
ants were  not  obliged  to  receive  them.  The 
mere  unlading  of  the  fish  by  the  plaintiff, with- 
out their  having  been  actually  received  by  the 
defendants,  was  not,  then,  a  -delivery  within 
the  meaning  of  the  Statute  of  Frauds.  The  de- 
fendants had  a  locus  penitentice,  of  which  they 
availed  themselves  before  the  contract  was  fixed 
and  consummated.  Suppose  the  fish  had  been 
destroyed  after  they  were  unladen,  and  before 
they  were  inspected;  could  the  plaintiff  have 
recovered  for  the  whole  number  of  barrels,  at 
19«.per  barrel, when,  for  aught  that  would  have 
appeared,  not  one  half,  nay,  not  one  of  them 
might  have  been  of  a  quality  which  would  pass 
inspection?  It  was  a  part  of  the  contract  that 
they  should  be  inspected;  and  until  that  was 
done,  nothing  but  an  absolute  acceptance  by 
the  defendants  could  be  considered  a  delivery 
which  could  vest  the  property  in  them.  Where 
anything  is  to  be  done  by  the  vendor,  in  order 
to  ascertain  the  value,  quantity  or  quality  of 
the  goods,  the  delivery  is  not  complete.  M 'Don- 
ald v.  Hewitt,  15  Johns.,  849;  Buskv.  Davis,  2 
Maule&  S.,  397;  Shipley  v.  Davis,  5  Taunt., 
621;  Bailey  v.  Ogden,  3  Johns.,  399,  is  also  in 
point.  (Vide  p.  420,  1,  per  Kent,  Ch.J.)  The 
case  of  Kent  v.  Huskinson,  3  Bos.  &  P.,  233, 
shows  that  delivery  merely,  without  ultimate 
acceptance  affirming  the  contract  will  not  take 
a  case  out  of  the  statute.  (1  Com.  Cont.,  101, 
S.  P.) 
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There  having  been  no  absolute  delivery,  the 
plaintiff  coula  not  recover  on  the  general 
counts,  even  if  the  contract  had  been  binding 
within  the  statute;  as  if  it  had  been  by  note  in 
writing.  The  plaintiff  should  have  declared  on 
the  special  contract. 

*The  evidence  of  delivery  and  accept-  [*88 
ance  was  not  sufficient  to  go  to  the  jury. 

The  motion  must  be  denied. 

New  trial  denied. 

Cited  in-6  Wend.,  397;  7  Wend.,  407;  15  Wend.,  222; 
6  Hill,  212;  1  Den.,  52;  5  Den.,  381:  H.  &  D.,  422:  9  N. 
Y..  217;  14  N.  Y.,  617;  19  Barb.,  425;  62  Barb.,  262;  64 
Barb.,  268:  37  How.  Pr.,  350;  10  Abb.  N.  8.,  94;  6  Abb. 
N.  8.,  372;  3  Duer,  316;  4  Rob.,  32;  1  Sweeny,  194;  2 
Leg.  Obs.,  427;  44  Mo.,  84. 


JACKSON,  ex  dem.  COOK  ET  AL., 
SHEPARD. 

Sale  of  Lands  for  Taxes — Recitals  in  Collector's 
Deed  of  Preliminary  Steps,  not  Prima  Facie 
Evidence — Proof  of  Such  Steps  must  be  Inde- 
pendent of  Deed. 

The  recitals  in  a  collector's  deed  of  lands,  sold  for 
taxes  under  the  Statute  of  the  TJ.  S  ,  for  the  Assess- 
ment and  Collection  of  the  Direct  Tax,  passed  July 
22, 1813,  4  TJ.  S.  L.,  546,  ch.  554,  of  the  various  steps 
preliminary  to  a  sale  required  by  the  21st  and  22d 
sections  of  that  Act,  are  not  even  prirna  facie  evi- 
dence; but  must  be  proved  independent  of  the  deed. 

E.  g.,  that  the  tax  was  demanded  at  the  dwelling- 
house  of  the  man  to  whom  it  was  assessed,  and  that 
sufficient  goods  to  satisfy  the  tax  could  not  be  found. 

Where  one  has  a  special  statute  authority  to  con- 
vey lands  on  doing  certain  previous  acts,  the  pur- 
chaser must  show  that  the  previous  acts  have  all 
been  performed,  independent  of  the  recitals  in  the 
deed  of  conveyance. 

Citations— Act ,  July  22, 1813  (4  U.  S.  L.,  546,  ch.  554); 
4  Wh.,  77;  4  Cr..  403;  9  Cr.,  64. 

TjVECTMENT  for  30  acres  of  land  in  Moreau, 
Jj  Saratoga  Co.,  tried  at  the  circuit  in  that 
county,  Dec.  10,  1824,  before  Walworth,  Cir- 
cuit J. 

The  plaintiff  claimed  title  to  the  premises  in 
question  under  a  sale,  to  pay  the  TJ.  S.  direct 
tax,  which  he  claimed  to  have  been  made  pur- 
suant to  the  law  of  the  U.  S.,  of  July  22,  1813. 
He  was  nonsuited  at  the  trial,  by  the  judge.on 
facts  which  are  sufficiently  detailed  in  the  opin- 
ion of  the  court. 

Mr.  J.  L.  Viele,  for  the  plaintiff,  moved  to 
set  aside  the  nonsuit,  and  for  a  new  trial.  He 
cited  1  Phil.  Ev.,  302,  304,  312;  4  Ball.,  415;  4 
Cr.,  403;  9  Cr.,  64. 

Mr.  E.  Cowen,  contra,  cited  4  Wh. ,  77,  and 
cases  there  cited;  5  Id.,  116;  4U.  S.  L.,  557,  558, 
sees.  21,  22. 

Curia,  per  SUTHERLAND,  J.  The  plaintiff's 
title  depends  on  the  validity  of  the  deed  of  Dec. 
20, 1816,  from  Thomas  Palmer, Collector  of  the 
Revenue  for  the  llth  Collection  District  of  the 


NOTE.— Evidence—  Tax  deeds— Recitals  in. 

Recitals  in  a  tax  deed  are  not  evidence  of  the  facts 
authorizing  the  sale.  Beekman  v.  Bigham,  5  N.  Y., 
366 ;  Sharp  v.  Speir,  4  Hill,  67 ;  Hickox  v.  Tallman, 
38  Barb.,  608 ;  Hill  v.  Draper,  10  Barb,  454 ;  Varick 
v.  Tallman,  2  Barb.,  113;  Hoyt  v.  Dillon,  19  Barb., 
644 ;  Bank  v.  Mersereau,  3  Barb.  Ch..  528 ;  Tallman 
v.  White,  2  N.  Y.,  66 ;  Westbrook  v.  Willey,  47  N.  Y., 
457 ;  Bain  v.  Matteson,  54  N.  Y..  663 ;  Thompson  v. 
Burhans,  61  N.  Y.,  52.  But  see  the  Statutes  of  New 
York  and  the  various  States.  See,  generally,  Jack- 
son v.  Morse,  18  Johns.,  441,  note. 
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State  of  N.  Y.,  to  Samuel  Cook,  one  of  the  les- 
sors of  the  plaintiff.  The  deed  was  given  upon 
a  sale  made  in  pursuance  of  the  Act  for  the 
Assessment  and  Collection  of  Direct  Taxes  and 
Internal  Duties,  passed  July  22,  1813,  4  U.  S. 
L.,  546,  ch.  554.  The  manner  in  which  the 
collector  is  to  proceed  in  the  collection  of  the 
taxes  imposed,  and  his  authority  to  sell  the 
houses  and  lands  on  which  the  tax  is  laid,  un- 
89*]  der  certain  circumstances,  *are  embraced 
in  the  21st  and  22d  sections  of  the  Act.  The 
21st  section  directs  that  each  of  the  collectors, 
or  his  deputies,  shall,  within  ten  days  after  re- 
ceiving his  collection  list, advertise  in  one  news- 
paper printed  in  his  collection  district,  if  any 
there  be,  and  by  notifications  to  be  posted  up 
in  at  least  four  public  places  in  his  collection 
district,  that  the  said  tax  has  become  due  and 
payable;  and  state  the  times  and  places  at  which 
he  or  they  will  attend,  to  receive  the  same,&c. ; 
and  with  respect  to  persons  who  shall  not  at- 
tend according  to  such  notification,  it  shall  be 
the  duty  of  each  collector,  in  person,  or  by 
deputy,  to  apply  once  at  their  respective  dwel- 
lings within  such  district,  and  there  demand  the 
taxes  payable  by  such  person ;  and  if  such  taxes 
shall  not  then  be  paid,  or  within  20  days  there- 
after, it  shall  be  lawful  for  such  collector,  or 
his  deputies,  to  proceed  to  collect  the  taxes  by 
distress  and  sale  of  the  goods,  chattels  and  ef- 
fects of  the  persons  delinquent.  The  22d  sec- 
tion provides,  that  whenever  goods,  chattels  or 
effects, sufficient  to  satisfy  any  tax  upon  dwell- 
ing-houses or  lands,  and  their  improvements, 
owned,  occupied  or  superintended  by  persons 
known  and  residing  within  the  same  collection 
district,  cannot  be  found,  the  collector, having 
first  advertised  the  same  for  30  days  in  a  news- 
paper within  the  collection  district,  if  such 
there  be,  and  having  posted  up,  in  at  least  ten 
public  places  within  the  same,  a  notification  of 
the  intended  sale,  thirty  days  previously  there- 
to, shall  proceed  to  sell  at  public  sale,  so  much 
of  the  property  as  may  be  necessary  to  satisfy 
the  taxes  due. 

From  these  provisions  of  the  Act,  it  appears 
that  the  collector  is  bound  to  apply  once  at  the 
dwelling-house  of  each  individual  taxed,  and 
there  demand  the  taxes  imposed  on  each.  If 
not  paid  upon  such  demand,  he  can  proceed  to 
collect  it  by  distress.  And  it  is  only  in  cases 
where  no  goods  or  chattels  to  satisfy  the  tax 
can  be  found,  that  the  collector  has  authority 
to  sell  the  real  estate  on  which  the  tax  is  im- 
posed. 

The  premises  in  question,  were  assessed  as 
the  property  of  William  C.  Bussing,  and  taxed 
DO*]  at  $1.46;  and  there  is*no  evidence  in  the 
case,  except  the  recitals  contained  in  the  col- 
lector's deed,  that  the  tax  was  ever  demanded 
at  the  dwelling-house  of  Bussing,  or  that  suffi- 
cient goods  and  chattels  to  satisfy  the  tax  could 
not  be  found.  The  judge  who  tried  the  cause 
decided  that  the  recitals  in  the  deed  were  not 
evidence,  and  nonsuited  the  plaintiff  for  the 
want  of  competent  proof  of  a  compliance  on 
the  part  of  the  collector,  with  the  conditions 
precedent  to  his  authority  to  sell  and  convey 
the  land. 

The  case  of  Williams  v.  Peyton's  Lessee,  4 
Wh.,  77,  is  precisely  analogous;  and  fully  sus- 
tains the  decision  at  Nisi  Prim.  The  defend- 
ant, in  that  case,  was  a  purchaser  at  a  sale  made 
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for  the  non-payment  of  the  direct  tax,  imposed 
by  the  Act  of  Congress  of  July  14,  1798.  He 
proved  that  the  tax  on  the  lands  in  controversy 
had  been  charged  to  the  plaintiffs, and  that  they 
had  been  sold  for  non-payment.  He  also  gave  in 


evidence  a  deed  from  the  marshal  of  the  district, 
for  the  premises  in  question,  executed  in  pur- 
suance of  the  Act  of  Mar.  3,1804.  But  he  did  not 
prove  that  thejcollector  had  advertised  theland, 
and  performed  the  other  requisites  of  the  law 
of  Congress;  and  it  was  held  by  the  court,  that 
as  the  collector  had  nogeneral  authority  to  sell 
lands  for  the  non-payment  of  the  direct  tax ;  but 
a  special  power  to  sell  in  the  particular  cases 
mentioned  in  the  Act,  those  cases  must  exist,  or 
his  power  to  sell  did  not  arise.  That  it  was  a 
mere  naked  power,  not  coupled  with  an  inter- 
est; and  that  in  all  such  cases,  the  law  requires 
that  every  prerequisite  to  the  exercise  of  that 
power  must  precede  its  exercise;  the  agent  must 
pursue  the  power,  or  his  act  will  not  be  sus- 
tained by  it. 

It  was  contended,  in  that  case,  that  a  deed, 
executed  by  a  public  officer,  is,  prima  facie, 
evidence,  that  every  act  which  ought  to  pre- 
cede it,  had  preceded  it;  that  the  marshal's 
deed,  therefore,  must  be  considered  valid  and 
effectual,  unless  it  was  impeached  by  showing 
a  failure  in  the  performance  of  his  duty.  But  it 
was  answered  by  the  court,  that  a  party  who  sets 
up  a  title,  must  furnish  the  evidence  necessary 
to  support  it.  If  the  validity  of  a  deed  depends 
on  an  act  in  pais,  the  party  claiming  under  that 
*deed,  is  as  much  bound  to  procure  the  [*O1 
performance  of  the  act,  as  he  would  be  to 
prove  any  matter  of  record  on  which  its  valid- 
ity might  depend.  It  forms  a  part  of  his  title; 
it  is  a  link  in  the  chain, which  is  essential  to  its 
continuity,  and  which  it  is  incumbent  on  him 
to  preserve.  The  facts  should  be  examined  by 
him  before  he  becomes  a  purchaser;  and  the 
evidence  of  them  should  be  preserved,  as  a  nec- 
essary muniment  of  title.  It  is  then  asked  by 
the  court, whether  there  is  anything  which  will 
render  that  general  principle  inapplicable  to  the 
case  of  lands  sold  for  the  non-payment  of  taxes ; 
and  they  held  there  was  not;  that  all  the  acts 
required  to  be  performed,  previous  to  the  right 
to  sell  for  the  non-payment  of  taxes,  were  sus- 
ceptible of  complete  proof  on  the  part  of  the 
officers  of  government;  and,  consequently,  on 
the  part  of  the  purchaser,  who  ought  to  pre- 
serve the  evidence  of  them.  But  many  of  them 
were  of  a  nature  which  it  would  be  difficult, 
if  not  impossible,  for  the  party  upon  whom  the 
tax  was  imposed,  to  prove  had  not  been  per- 
formed. It  is  remarked,  that  the  Act  of  Con- 
gress does  not  declare  that  these  conveyances 
shall  be,  prima  facie,  evidence  of  the  validity  of 
the  sale;  and  that  the  nature  of  the  transaction 
was  not  such  that  a  court  ought  to  presume,  in 
its  favor,  anything  which  did  not  appear. 

The  provisions  of  the  Act  of  1798  are  sub- 
stantially the  same  with  that  of  1813.  The 
chief  object  of  the  principal  provisions  of  both, 
is,  to  give  full  notice  to  the  individual  upon 
whom  the  tax  is  assessed;  that  he  may  volun- 
tarily pay  it.without  resort  to  coercive  means; 
and  if  coercion  becomes  necessary,  that  it  shall, 
in  the  first  instance,  be  directed  to  the  personal 
property;  and  that  the  real  estate  on  which  the 
tax  is  imposed,  shall  not  be  resorted  to,  until 
the  personal  property  is  exhausted. 
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It  is  not  perceived  that  the  case  at  bar  is,  in 
any  essential  respect,  distinguishable  from  that 
of  Williams  v.  Peyton's  Lessee.  And  the  ques- 
tion, being  one  which  arises  upon  the  construc- 
tion of  an  Act  of  Congress,  we  should  be  dis- 
posed to  yield  to  that  decision,  as  authority, 
even  if  the  reasons  assigned  for  it  by  the  court 
92*]  were  not  entirely  satisfactory  *to  us.  But 
such  is  not  the  case.  The  principles  on  which 
it  is  founded,  are  of  general  authority  and  ap- 
plication, and  seem  to  us  to  be  incontrovertible. 

The  case  of  Stead' sExr.  v.  Course,  4  Cr.,  403, 
and  Parker  v.  Rule's  Le-ssee,  9Cr.,  64,  maintain 
the  same  general  principle. 

The  plaintiff  was,  therefore,  properly  non- 
suited; and  the  motion  to  set  it  aside,  and  for  a 
new  trial,  must  be  denied. 

New  trial  denied. 

Cited  In— 7  Wend.,  149 ;  8  Wend.,  660:  11  Wend., 
432;  16  Wend..  554;  20  Wend.,  249;  21  Wend.,  307  ;  1 
Hill,  142 ;  4  Hill,  86 ;  7  Hill,  25,  434 ;  H.  &  D.,  145 ;  6  N. 
Y.,  318  a ;  15  N.  Y.,  189 ;  75  N.  Y.,  414 ;  7  Lans.,  350  ;  2 
Barb.,  117 ;  3  Barb.,  343 ;  6  Barb.,  611 ;  9  Barb.,  411 ; 
10  Barb.,  463-475 ;  26  Barb.,  394 ;  64  Barb.,  556 ;  56 
How.  Pr.,  305 ;  14  Abb.  N.  S.,  105 ;  1  Abb.  N.  C.,  459 ; 

10  Bos.,  65 ;  1  Bradf .,  187  ;  8  W.  Dig.,  229 :  23  Ind..  34 ; 

11  Minn.,  336 ;  6  Kan.,  455 ;  40  Wis.,  487. 

32  Am.  Dec.,  538  ;  37  Am.  Dec.,  307 ;  43  Am.  Dec., 
495  (4  S.  &  M.,  602) :  46  Am.  Dec.,  270,271  (12  Ala.,  617). 


BURLINGAME  v.  BURLINGAME. 

Action  by  Infant  for  Services  Maintained  in  His 
own  Name,  His  Father  Having  Consented  to 
the  Service — Parol  Contract  to  Convey  Land 
for  Services,  not  Void  by  Statute  of  Frauds — 
Value  of  Land  Recovered  as  Damages — Plead- 
ing. 

Where  an  infant  works  for  another  with  the  con- 
sent of  his  father,  on  a  promise  to  pay  the  infant,  he 
(the  infant)  may  maintain  an  action  on  the  contract 
in  his  own  name. 

A  parol  contract  to  pay  for  ce_rtain  services,  on 
their  being  performed,  by  conveying  a  certain  piece 
of  land,  the  services  being  performed  pursuant  to 
the  contract,  is  not  void  by  the  Statute  of  Frauds ; 
but  the  value  of  the  services  can  be  recovered  ac- 
cording to  the  value  of  the  land  promised ;  which 
may  be  resorted  to  as  a  measure  of  damages,  though 
the  contract  to  convey  the  la_nd  cannot  be  enforced. 
Such  evidence  will  not  maintain  a  general  count 
for  work  and  labor  and  services ;  but  the  count 
should  be  upon  the  special  contract. 

The  plaintiff  having  a  verdict  upon  a  general 
count,  on  such  evidence,  and  for  other  services  to 
which  the  general  count  applied,  he  was,  on  grant- 
ing a  new  trial,  allowed  to  amend  by  adding  a  spe- 
cial count. 

And  this  on  paying  only  the  costs  of  the  amend- 
ment. 

Citations— 2  Mass.,  115 ;  18  Johns.,  456 ;  10  Johns., 
38  ;  11  Johns.,  441 ;  15  Johns.,  503. 

A  SSUMPSIT;  tried  at  the  Chenango  Circuit, 
li  in  Dec.  1824,  before  Nelson,  Circuit  J. 

The  declaration  contained  only  the  general 
counts  in  indebitatus  assumpsit,  for  work  and 
labor,  &c. 

It  appeared  in  evidence  at  the  trial,  that  the 
defendant  agreed  with  the  plaintiff  (an  infant) 
to  convey  him  a  certain  piece  of  land  of  about 
30  acres,  if  he  served  the  defendant  faithfully 
till  21  years  of  age.  That  he  worked  in  the  de 


NOTE. — Parent  and  Child — Emancipation  of  child. 

By  the  parents  consent  the  child  may  become  entitled 
to  M*  own  services  and  earnings.  McCoy  v.  Huffman, 
8  Cow.,  84;  Shute  v.  Dorr,  5  Wend.,  204;  Armstrong 
v.  McDonald,  10  Barb.,  300 ;  Canover  v.  Cooper.  3 
Barb.,  115 ;  Jenney  v.  Alden,  12  Mass.,  375 ;  Whiting 
v.  Earle,  3  Pick.,  201 ;  Varney  v.  Young,  11  Vt.,  258; 
Morse  v.  Welton,  6  Conn..  647 ;  Torrens  v.  Campbell, 
74  Pa.  St.,  470. 
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fendant's  service  till  that  time,  and  some  years 
afterwards.  For  his  services  while  under  age, 
the  plaintiff  claimed  the  value  of  the  land,  the 
defendant  having  refused  to  convey;  and  for 
the  subsequent  services,  he  claimed  a  monthly 
compensation.  The  plaintiff  worked  for  the 
defendant  while  under  age,  with  the  consent  of 
his  father. 

The  defendant's  counsel  objected:  1.  That 
the  plaintiff  could  not  recover  for  his  services 
during  his  minority;  the  compensation  for 
these  being  due  to  the  father.  2.  *That  [*93 
this  part  of  the  claim,  being  on  a  special  agree- 
ment, was  inadmissible  under  the  general 
counts.  3.  That  the  agreement  was  void  by  the 
Statute  of  Frauds. 

These  objections  were  overruled  by  the 
judge;  and  the  jury  found  for  the  plaintiff, 

Mr.  B.  F.  Butler,  for  the  defendant,  moved 
for  a  new  trial,  and  cited  2  Mass.,  113;  15  Id., 
274;  5B.  &  A.,  525. 

Mr.  J.  Platt,  contra,  cited  3  Johns.,  199;  15 
Mass.,  272. 

Curia,  per  WOODWORTH,  J.  This  is  an  ac- 
tion for  labor  and  services.  Part  of  the  services 
were  rendered  while  the  plaintiff  was  an  infant. 
It  appeared  that  the  defendant  promised  to  con- 
vey to  the  plaintiff  a  piece  of  land,  if  he  served 
faithfully  until  the  age  of  21  years.  It  is  con- 
tended that  the  father  was  entitled  to  maintain 
the  action.  He  consented  that  the  plaintiff 
should  live  with  the  defendant,  who  was  his 
grandfather.  The  understanding  of  the  parties 
was,  that  the  plaintiff  should  remain  as  long  as 
the  defendant  chose,  or  until  the  father  re- 
called him.  There  was  nothing  binding  as  to 
time.  The  defendant  said  if  the  plaintiff  came, 
he  would  do  well  by  him. 

By  law,  parents  are  bound  to  support  their 
children  and  are  entitled  to  their  earnings;  but 
they  may  transfer  this  right,  or  authorize  those 
who  employ  their  children  to  pay  them  ;  and 
the  payment  will  be  a  discharge  against  the 
parents.  (2  Mass.,  115.)  It  may  be  inferred 
from  the  evidence,  that  the  father  intended  that 
the  plaintiff  should  receive  whatever  was  al- 
lowed. The  expression  that  the  defendant  would 
do  well  by  the  plaintiff,  seems  to  indicate  that 
no  claim  of  the  father  was  in  contemplation. 

It  is  also  objected  that  the  contract  was  spe- 
cial, to  pay  in  land  ;  and  the  count  is  general. 
The  manner  of  payment  by  the  conveyance  of 
land  was  special.  The  evidence  does  not  sup- 
port the  general  count,  for  that  portion  of  the 
services  rendered  before  the  plaintiff  came  of 
age.  Where  there  is  a  count  on  a  special  agree- 
ment, coupled  with  a  *general  count,  the  [*94 
plaintiff  may  abandon  his  special  count,  and 
resort  to  the  general  count,  if  the  proof  is 
adapted  to  the  general  count ;  but  it  cannot  be 
done,  when  the  service  has  been  under  a  spe- 
cial agreement,  as  in  this  case.  (18  Johns.,  456; 
10  Johns.,  36.) 

It  is  also  contended  that  the  Statute  of  Frauds 
is  a  bar  to  the  action.  To  this  objection  it  may 
be  answered,  the  action  is  to  recover  for  work, 
labor  and  services;  not  to  enforce  the  contract 
to  convey  land. 

It  will  be  readily  admitted, that  the  agreement 
to  convey  is  within  the  statute.  The  question 
then  is  presented,  whether  in  any  given  case, 
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where  one  party  has  parted  with  his  money,  or 
rendered  services,  and  the  consideration  for  so 
doing,  is  a  promise  by  the  other  party  to  con- 
vey land,  the  party  who  has  rendered  the  serv- 
ice, or  paid  the  money,  is  without  remedy. 
The  case  of  Gary  v.  Hull,\\  Johns.,  441,  shows 
that  where  goods  are  delivered  on  a  special  con- 
tract, which  the  opposite  party  refuses  to  per- 
form, the  person  delivering  the  goods  may  elect 
to  consider  the  contract  as  rescinded  ;  and  re- 
cover in  an  action  for  goods  sold  and  delivered. 
In  Rice  v.  Peet,  15  Johns.  ,503,  it  appeared  there 
was  a  parol  agreement  to  exchange  farms.  The 
plaintiff  having  deposited  a  note  in  his  favor 
with  the  defendant,  on  which  money  was  re- 
ceived, brought  an  action  for  money  had  and 
received,  to  recover  it  back.  Several  questions 
were  raised.  The  court  decided  that  the  plaint- 
iff had  good  right  to  recover  the  money  re- 
ceived by  the  defendant  ;  that  it  was  received 
without'  consideration.  The  contract  for  the 
exchange  of  farms,  being  by  parol,  was  void  by 
the  Statute  of  Frauds.  It  will  be  seen  that  this 
case  carries  the  doctrine  further  than  is  neces- 
sary to  sustain  the  plaintiff's  action.  It  did  not 
appear  that  there  was  any  default  in  the  party 
receiving  the  money,  and  who  had  agreed  to 
make  the  exchange.  For  aught  that  appears, 
he  might  have  been  ready  and  willing  to  convey. 

In  the  present  case,  the  defendant  refuses  to 
convey,  and  alleges  that  the  contract  is  void. 
It  seems,  therefore,  to  be  clear  upon  principles 
95*]  of  law  and  justice,  that  the  *plaintiff  may 
elect  to  consider  the  contract  as  rescinded;  and 
if  so,  his  right  to  recover  back  his  money,  or 
compensation  for  his  services.is  unquestionable. 

The  damages  are  general,  as  well  for  the 
services  rendered  before  the  age  of  twenty-one, 
under  the  special  agreement,  as  for  those  that 
were  subsequent.  There  must  be  a  new  trial, 
with  costs  to  abide  the  event ;  and  leave  given 
to  the  plaintiff  to  amend,  by  adding  a  special 
count,  on  payment  of  the  costs  of  the  amend- 
ment. 

Rule  accordingly. 

Wlwre  consideration  of  contract,  void  by  Statute  of 
Frauds,  is  paid,  contract  cannot  be  enforced,  but  ac- 
tion lies  for  quantum  meruit.  Overruled— 2  Hill,  486. 

Approved— 19  N.  T.,  301. 

Cited  in-10  N.  Y.,  235;  45  N.  Y..  165;  49  N.  Y.,  29 
(10  Am.  Rep.,  323) ;  32  Barb.,  584 ;  6  Abb.  N.C.,  160  ;  2 
Hilt.,  11 ;  33  Cal.,  195 ;  32  N.  J.  Bq.,  833. 

Parent  may  waive  right  to  child's  services',  and  waiv- 
er may  be  inferred  from  circumstances.  Cited  in— 8 
Cow.,  85 ;  5  Wend.,  206 ;  3  Barb.,  117  ;  9  Barb.,  375 ;  12 
Barb.,  476 ;  25  Barb.,  437  ;  4  E.  D.  Smith,  233;  59  Ind., 
372 ;  79  Ind.,  409 ;  38  Wis..  105 ;  16  Am.  Dec.,  75  (6  Conn., 
547) ;  9  Am.  Rep.,  298  (50  N.  H.,  501). 


BROWN  v.  SAX  AND  KIMBLE. 

Trover — Recovery  of  Boards  made  by  Defendants, 
from  Trees  Wrongfully  taken  by  Them — Meas- 
ure of  Damages  —  When  taker  Acquire*  Title 
to  the  Thing  taken. 

Where  personal  property  is  taken  wrongfully,  the 
taker  cannot,  by  any  act  of  his  own,  acquire  title, 
unless  he  destroys  the  identity  of  the  thing,  or  an- 
nex it  to,  and  make  it  a  part  of  some  other  thing 
which  is  the  principal,  or  change  its  nature  from 
personal  to  real  property. 

This  rule  illustrated  by  several  cases. 

Thus,  where  one  takes  trees  and  saws  them  into 
boards  or  plank,  the  owner  of  the  trees  may  take 
the  boards  or  plank,  or  bring  trover  for  them. 
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And  the  value  of  the  boards  or  plank  shall,  in  such 
case,  be  the  measure  of  the  damages. 
Citations— Bro.,  Property,  pi.  23;  F.  Moore,  20, 

51. 67 ;  Vin.  Abr.,  Property,  E,  pi.  5 :  5  Johns.,  338 :  6 
ohns.,  168 ;  10  Johns.,  287  ;  1  Chit.  PI.,  147 ;  Bull.  N. 
P.,  32. 

rp  ROVER  for  a  quantity  of  saw-logs,  boards 
-L  and  plank  ;  tried  at  the  Clinton  Circuit, 
June  30,  1825,  before  Duer,  Circuit  J. 

At  the  trial,  it  appeared  that  certain  saw-logs 
had  been  cut  on  the  plaintiff's  land,  and  drawn 
to  the  defendants'  saw-mill,  where  they  were 
converted  into  boards  by  the  defendants. 

The  judge  charged  the  jury,  that  if  they  be- 
lieved the  logs  from  the  plaintiff's  lot  went  into 
the  possession  of  the  defendants,  and  were 
sawed  by  them,  being  obtained  from  the  lot  of 
the  plaintiff,  by  their  own  contrivance  or  pro- 
curement, this  was  a  conversion, without  proof 
of  an  actual  tortious  taking  by  the  defendants, 
or  a  demand  and  refusal. 

And  that  the  measure  of  damages  would  be 
the  value  of  the  boards  at  the  mill,  although 
changed  from  logs  to  boards  by  the  labor  of 
the  defendants. 

Verdict  for  the  plaintiff  for  $309.46  damages. 

Mr.  B.  F.  Buller,  for  the  defendant,  now 
moved  for  a  new  trial,  on  the  ground  that  the 
judge  erred  in  his  charge  as  to  the  measure  of 


*He  said  the  charge  arose  from  the  [*9O 
judge's  misapplying  the  rule  laid  down  inWest 
v.  Wentworth,  3  Cow.,  82,  that  the  value  of  the 
time  of  the  trial  may  be  given  in  trover.  The 
rule  applies  to  those  cases  only, where  the  value 
is  increased  from  some  cause  independent  of 
the  defendant's  labor,  as  the  fluctuation  of  the 
market.  The  question  in  assumpsit  has  gen- 
erally arisen  as  to  stocks.  But  here  the  labor 
of  the  party  himself  forms  the  main  value. 
This  question  has  not  received  a  judicial  decis 
ion,  unless  Vickery  v.  Toft,  1  D.  Chipm.,  241, 
be  considered  as  deciding  it.  There  the  plaint- 
iff drew  his  logs  to  the  defendant's  mill,  to  be 
sawed  on  shares,  or  for  pay.  The  defendant 
sold  the  whole,  and  in  trover  by  the  plaintiff 
for  the  whole  of  the  boards,  it  was  held  that  he 
should  receive  the  value,  deducting  the  price 
of  sawing. 

Trover  is  a  substitute  for  the  old  action  of  det- 
inue, which  was  founded  on  a  lawful  taking. 
There  was  certainly  nothing  in  that  action 
which  called  for  these  disproportionate  dam- 
ages. Generally,  the  value  of  the  article  at  the 
time  of  the  conversion,  with  interest,  is  the 
measure  of  damages;  and  the  only  exception  is 
the  one  mentioned  in  West  v.  Wentworth.  Sup- 
pose the  logs  had  been  converted  into  chairs, 
tables  or  other  furniture,  or  into  an  elegant 
coach,  the  principle  laid  down  by  the  judge 
would  give  the  value  of  these  articles. 

Mr.  A.  Van  Vechten,  contra.  The  defend- 
ants move  for  a  new  trial,  because  they  are  not 
paid  for  their  labor  in  drawing  out  and  sawing 
the  logs.  Have  we  a  right  to  maintain  trover 
for  the  boards  by  that  name?  The  contrary  is 
not  pretended.  And  in  conceding  our  right  to 
an  action  for  the  boards,  as  boards,  the  objec- 
tion to  the  measure  of  damages  is  conceded 
away.  If  the  boards  are  ours,  we  have  a  right 
to  recover  their  value.  If  the  conversion  did 
not  change  the  property  of  the  article,  we  were 
entitled  to  it  specifically  in  its  improved  state. 
The  defendants  cannot  set  off  their  labor.  The 
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whole  was  an  officious  intermeddling  with  our 
property,  unsolicited  by  us,  and  without  our 
consent.  The  reasoning  from  the  analogy  be- 
O7*]  tween  *trover  and  detinue  cannot  help 
the  defendants.  The  jury  may,  it  is  true,  allow 
no  more  than  the  value  of  the  article  at  the 
time  when  the  cause  of  action  first  arises  ;  but 
there  are  also  cases  in  which  they  may  give  ex- 
emplary damages,  and  this  is  one.  Trover  and 
trespass  de  bonts,  &c.,  are  concurrent  remedies. 
Mr.  Butler,  in  reply.  True,  trover  is  a  con- 
current remedy  with  trespass,  but  the  party  has 
not  brought  trespass.  He  has  waived  the  tort 
by  bringing  trover,  which  supposes  a  lawful 
taking.  Went  v.  Wentworth  will  be  found  to 
give  the  true  rule  of  damages.  It  is  that  which 
will  completely  indemnify  the  plaintiff. 

Curia.  Here  was,  beyond  all  doubt,  a  tor- 
tious  taking  of  the  trees".  The  consent  of  the 
owner  Is  not  pretended.  The  taking  of  the  logs 
by  the  defendants  was  also  tortious.  The  only 
question  is,  whether  the  former  was  entitled  to 
the  boards  which  the  defendants  made  of  them. 
We  think  the  property  was  not  changed  by 
this  act.  The  rule,  in  case  of  a  wrongful  tak- 
ing, is,  that  the  taker  cannot,  by  any  act  of  his 
own,  acquire  title,  unless  he  either  destroy  the 
identity  of  the  thing;  as  by  changing  money 
into  a  cup,  or  grain  into  malt;  or  annexing  it 
to,  and  making  it  a  part  of  some  other  thing, 
which  is  the  principal;  or  changing  its  nature 
from  personal  to  real  property,  as  where  it  is 
worked  into  a  dwelling-house.  Thus,  cloth 
made  into  a  garment,  leather  into  shoes,  trees 
squared  into  timber,  and  iron  made  into  bars, 
may  be  reclaimed  by  the  original  owner,  in 
their  new  and  improved  state.  (Bro. ,  Proper- 
ty, pi.  23;  F.  Moore,  20,  pi.  67.)  These  authori- 
ties are  translated  by  Viner,  in  his  Abridge- 
ment (Property,  E,  pi.  5),  and  the  doctrine 
traced  up  to  the  Year  Books.  The  same  dis- 
tinctions are  laid  down  by  several  cases  in  this 
court.  Betls  v.  Lee,  5  Johns.,  348;  Curtis  v. 
Groat,  6  Id.,  168;  Babcoek  v.  Gitt,  10  Id.,  287. 
A  part  of  the  original  case  in  Moore,  cited  by 
Viner,  puts  the  very  point  before  the  court, 
and  gives  an  opinion  upon  it  thus:  "  Et  si 
home  prist  certain  arbres,  and  puts  flfait  boards 
98*]  de  *eux;  uncore  le  owner  poit  eux  reprend- 
er;  guia  major  pars  substantial  remanet." 

SUTHERLAND.  J.,  dissenting.  The  value  of 
the  logs  was  proved  to  be  $187.56 ;  of  the 
boards  made  from  them,  $309.46;  making  a 
difference  of  $121.90. 

Suppose  the  plaintiff's  logs  had  not  only 
been  sawed  into  boards,  but  from  boards  had 
been  wrought  by  the  defendants  into  bureaus, 
tables,  book  cases  or  other  articles  in  which 
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the  labor  constituted,  by  far, the  greatest  value. 
The  transformation  of  boards  into  these  arti- 
cles would  not  be  a  greater  change  than  to  con- 
vert logs  into  boards.  Suppose  a  mass  of  iron 
ore,  tortiously  taken  by  a  manufacturer  in  its 
rough  state  and,  by  his  skill,  refined  and  con- 
verted into  the  valuable  and  costly  articles  into 
which  that  metal  is  capable  of  being  wrought; 
would  the  owner  of  the  raw  material,  in  an  ac- 
tion of  trover,  be  entitled  to  recover  the  value 
of  the  manufactured  articles  by  way  of  dam- 
ages ?  If  my  neighbor  takes  my  wool  or  flax, 
can  I  wait  until  they  are  converted  into  broad- 
cloth or  linen;  and  then,  in  an  action  of  trover, 
recover  the  value  of  those  commodities? 

Where  the  original  taking  was  willful  and 
tortious,  as  in  the  case  now  before  us,  this  rule 
of  damages  would  not,  perhaps,  appear  to  be 
oppressive  or  unjust.  But  it  must  be  recol- 
lected that  the  action  may  be  brought  against 
any  person,  who  has  in  his  possession,  by  any 
means  whatever,  the  personal  property  of 
another,  and  sells  or  uses  it  without  the  con- 
sent of  the  owner,  or  refuses  to  deliver  it  when 
demanded.  (1  Chit.  PI.,  147;  Bull.  N.  P.,  32.) 
The  conversion  is  the  gist  of  the  action,  and 
the  manner  in  which  the  goods  came  to  the 
hands  of  the  defendants  is  only  inducement, 
and  cannot  be  traversed.  If  a  gentleman  de- 
livers a  piece  of  broadcloth  to  a  tailor,  to  be 
made  into  a  suit  of  clothes  and  the  tailor,  in- 
stead of  redelivering  them  when  made,  sells 
them  to  a  third  person,  no  doubt  trover  would 
lie  against  the  vendee.  But  would  the  plaintiff 
be  entitled  to  recover  the  value  of  the  clothes, 
or  of  the  cloth  only  ?  Suppose  the  tailor  had 
made  them  to  fit  himself,  and  had  used  them 
accordingly. 

*It  has  been  held,  that  if  jewels.sealed  [*9O 
up  in  a  bag,  be  lodged  with  a  banker  for  safe 
custody;  and  he  break  open  the  bag  and  sell 
or  pawn  them,  the  owner  may  bring  trover 
against  the  vendee  or  pawnee.  (Bull.  N.P.,32.) 
But  suppose  the  vendee,  before  they  were  de- 
manded from  him,  had  had  them  new  set,  so 
as  to  add  fifty  per  cent,  to  their  value  at  the 
time  when  he  purchased  them;  would  that  be 
the  measure  of  damages  which  the  owner 
would  be  entitled  to  recover? 

The  opinion  expressed  by  the  judge  upon 
this  point,  I  think,  was  erroneous. 

New  trial,  denied. 

Cited  in— 8  Wend.,  508 ;  6  Hill,  427  ;  4  Den.,  338  ;  4 
Abb.  App.  Dec.,  164,  n.;  11  Hun,  491 ;  19  Barb.,  483, 
664 ;  21  Barb.,  105,  275 ;  65  Barb.,  334  ;  1  E.  D.  8.,  28  ; 
23  CaL,  311 ;  22  Mich.,  31P ;  8  Minn.,  472 ;  38  Mo..  166 : 
37  Ohio,  St.,  297;  17  Wis.,  553;  21  Am.  Dec.,  468  (2 
Rawle,  423):  24  Am.  Dec.,  69;  39  Am.  Dec.,  390  (15 
Com.,  347);  41  Am.  Dec.,  754;  5  Am.  Rep.,  191  (33  Ind., 
127),  7  Am.  Rep.,  658  (22  Mich.,  311),  20  Am.  Rep.,  153 
(54  N.  H..490). 
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MILLER  v.  HEATH  AND  HEATH. 

Practice — Demurrer. 

A  party  demurring  in  good  f  aith.this  being  shown 
•on  affidavit,  with  merits,  may  withdraw  hie  demur- 
rer and  plead,  though  the  demurrer  be  overruled  as 
frivolous. 

The  motion  for  this  purpose  is  most  properly  non- 
enumerated. 

rpHE  defendants  demurred  to  the  declaration. 
-L  The  court,  at  the  last  term,  overruled  the 
demurrer  as  frivolous. 

The  attorney  for  the  defendants  afterwards 
made  affidavit  that  he  demurred  in  good  faith, 
sincerely  believing  that  the  declaration  wanted 
substance;  and  that  the  plaintiff  had  not  lost  a 
trial.  One  of  the  defendants  made  affidavit 
that  the  defendants  had  a  good  and  substan- 
tial defense  on  the  merits,  as  he  was  advised 
by  counsel  and  verily  believed.  On  these  facts, 

Mr.  D,  Oraham  moved  for  leave  to  withdraw 
the  demurrer  and  plead,  on  payment  of  costs. 

Mr.  E.  Barnes,  contra. 

Curia.  Take  your  motion,  on  paying  the 
costs  of  the  demurrer  and  of  this  motion.  It  is 
not  of  course, on  overruling  a  frivolous  demur- 
rer, to  allow  the  party  to  withdraw  it  and 
plead.  But  it  has  often  been  done  where  the 
attorney  demurred  in  good  faith;  and  a  de- 
1O2*J  fense  on  the  *merits  is  sworn  to.  An 
application  for  this,  is  most  properly  brought 
forward  in  the  form  of  a  non-enumerated  mo- 
tion, on  notice. 

Rule  accordingly. (a) 

SUTHERLAND,  J.,  was  absent. 

Cited  in— 5  How.  Pr.,  249 ;  3  Co.  R.,  242. 

(a)  See  post,  p.  422,  note  a. 


ANONYMOUS. 

Practice — Change  of  Venue — Affidavit. 

The  affidavit  to  change  or  retain  a  venue,  on  the 
ground  of  a  balance  in  the  number  of  witnesses, 
must  state  that  each  of  the  witnesses  are  material, 
&c.,  without  each  of  whose  testimony,  &c.,  as  ad- 
vised, &c. 

MR.  L.  FORD,  for  the  defendant,  moved  to 
change  the  venue  from  the  County  of 
COWBN  7.  N.  Y.  R.,  9. 


Oneida,  &c.,  the  motion  turning  on  the  bal- 
ance of  the'number  of  witnesses. 

Mr.  E.  Griffin,  contra,  read  the  plaintiff's 
affidavit  of  a  balance  of  number  in  Oneida. 
These  were  stated,  by  the  affidavit,  to  be  mate- 
rial and  necessary,  &c. ;  and  it  was  perfect  as 
to  the  witnesses  collectively;  but  did  not  say 
that  each  of  them  were  material,  &c.,  neces- 
sary, &c.,  and  without  each  of  whose  testi- 
mony. &c.,  as  advised,  &c.,  he  could  not  pro- 
ceed to  trial,  &c. 

And  for  this  defect,  the  Ch.  J.  (Woodworth 
and  Sutherland,  JJ., being  absent)  pronounced 
the  affidavit  defective. 

Motion  granted.(a) 

(a)  See  Anonymous,  6  Cowen,  389,  S.  P. 


MARSH  t>.  RULIFSON. 

Practice — Settlement  of  Bill  of  Exceptions  in  the 
C.  P. 

Where  a  bill  of  exceptions  in  the  C.  P.  is  not  set- 
tled at  the  trial,  it  should  be  settled  on  notice  of  the 
time  and  place,  to  the  opposite  attorney. 

If  this  be  not  done,  the  court  to  which  error  is 
brought,  will  not,  for  that  reason,  set  aside  the  bill ; 
but  will  allow  it  to  be  referred  and  settled  on  due 
notice. 


0 


N  ERROR  from  the  Schenectady  C.  P. 


Mr  1.  Seelye,  for  the  defendant  in  error, 
movefl  to  set  aside  the  bill  of  exceptions,  on 
which  the  writ  of  error  was  founded.  The  mo- 
tion was  grounded  on  affidavits  that  certain 
exceptions  were  taken  by  Marsh,  the  defend- 
ant *below,  at  the  trial;  and,  after-  [*1O3 
wards,  a  bill  of  exceptions  served  on  the  attor- 
ney of  the  plaintiff  below,  who  proposed 
amendments.  That  in  the  next  vacation,  the 
bill  and  amendments  were  transmitted  by  the 
attorney  of  the  plaintiff  below,  to  the  judge 
who  took  the  notes  upon  the  trial,  by  him  cor- 
rected ;  and  at  the  next  term  the  bill  was  de- 
livered to  the  court,  who  examined, and  signed 
and  sealed  it.  But  no  notice  of  the  time  and 
place  of  settling  the  bill  by  the  court  was 
served  on  the  attorney  for  the  plaintiff  below. 
The  bill  was  signed  by  the  judges  in  open 

1  court. 
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Mr.  Seelye  cited  19  Johns.,  246  ;  8  Cow.,  82. 
Mr.  A.  C.  Paige,  contra. 

Curia.  Notice  of  the  time  and  place  of  set-' 
tling  the  bill,  should  have  been  given  to  the  at- 
torney of  the  plaintiff  below.  Let  the  bill  be 
presented  to  the  judges  of  the  court  below,  and 
settled  on  the  proper  notice,  in  term. 

Rule  accordingly. 

Cited  in-3  Wend.,  313. 


LAMBERT  v.  THE  PEOPLE. 

Practice — Certiorari  in  Criminal  Cause — Serv- 
ice of— Direction  of. 

On  error  in  a  criminal  cause,  a  certiorari  to  return 
diminution,  need  not  be  allowed  by  a  judge. 

It  may  be  served  by  delivering  it  to  the  clerk  of 
the  court  below,  in  vacation,  who  may  return  it  im- 
mediately, though  it  be  directed  to  the  court. 

It  should  properly  be  directed  to  the  court. 

And  a  motion  to  amend,  by  directing  it  to  the 
clerk,  was  denied. 

The  Court  of  Errors  will  not  direct  a  rule  upon  the 
clerk  of  the  court  below,  to  return. 

Such  rule  should  be  upon  the  court  below,  who 
should  order  their  clerk  to  return,  if  he  improperly 
refuse. 

The  plaintiff  may  not  enter  a  rule  to  join  in  error, 
of  course.on  assigning  errors  in  a  criminal  cause,  as 
in  ordinary  cases;  but  the  court  will  grant  a  rule  on 
special  motion. 

In  this  case,  they  granted  a  rule  of  20  days  from 
the  day  when  the  assignment  of  errors  was  served 
on  the  District  Attorney. 

IN  Jan.  last,  the  plaintiff  in  error  was  con- 
victed of  a  conspiracy  in  the  Oyer  and  Ter- 
miner  of  the  City  of  N.  Y. ,  and  sentenced  to 
be  imprisoned.  He  prosecuted  a  writ  of  error, 
which  was  returned  May  4, 1827.  On  that  day, 
his  attorney  assigned  errors,  alleging  for  dim- 
inution, that  the  indictment  was  found  in  the 
General  Sessions,  and  sent  to  the  Oyer  and 
Terminer  ;  but  there  was  no  rule  for  this  pur 
pose  entered  in  the  General  Sessions  and  pray- 
1O4*]  ing  *&certiorari  to  the  judges  of  the  ses- 
sions. The  assignment  also  alleged  for  dimin- 
ution, that  there  was  no  indictment  purporting 
to  be  found  by  the  General  Sessions,  on  file  in 
the  Court  of  Oyer  and  Terminer  ;  and  prayed 
a  certiorari  to  the  judges  of  the  Oyer  and  Ter- 
miner. On  the  same  day,  writs  of  certiorari, 
returnable  without  delay,  were  issued  to  these 
courts  and  delivered  to  their  respective  clerks. 
The  clerks  declined  to  return  them,  on  the 
ground  that  they  were  not  allowed  by  a  judge, 
and  had  not  been  delivered  in  open  court.  A 
copy  of  the  assignment  was  served  on  the  Dis- 
trict Attorney. 

Mr.  D.  B.  Tattmadge  now  moved  for  a  rule 
that  the  clerks  return  immediately ;  and  also 
for  a  rule  that  the  District  Attorney  join  in  er- 
ror immediately.  He  said  the  certioiari  was  of 
course,  and  need  not  be  allowed.  (4  Cow.,  91, 
533.)  It  may  be  served  in  vacation,  like  a 
mandamus  (4  Cow.,  73,  403),  and  the  clerk 
should  return  it.  The  plaintiff  may  be  ruled  by 
the  defendants  to  return  his  certiorari  in  four 
days  ;  and  if  this  is  not  done,  the  defendants 
may  enter  a  non  misit  brece.  (1  Salk.,  267  ;  2 
Sell.  Pr,  378  ;  Tidd,  1112.)  In  the  Court  of 
Errors  and  House  of  Lords  the  plaintiff  must 
cause  his  writ  to  be  returned  at  a  short  day,  or 
lose  the  benefit  of  it,  (1  Archb.  Pr.,  231  ;  2 
Dunl.  Pr.,1147.)  This  shows  that  the  writ  must 
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be  returned  by  the  clerk  of  the  court  below.  If 
he  cannot  be  compelled  to  do  it,  the  plaintiff 
would,  in  all  cases,  lose  the  benefit  of  the  dim- 
inution alleged. 

We  ask  a  rule  to  join  in  error,  because  we 
suppose  none  can  be  entered  of  course  in  a 
criminal  case. 

If  the  court  will  not  give  us  a  rule  against 
the  clerk,  upon  these  writs,  then  we  ask  new 
writs  directed  to  the  clerks.  The  writ  may,  in 
some  cases,  be  directed  to  the  officer  known  to 
have  the  custody  of  the  record;  though  ordi- 
narily it  should  go  to  the  judges.  (Bac.  Abr., 
Certiorari,  F;  1  Chit.  C.  L.,  389;  Hawk.  P.C., 
ch.  27,  sec.  38;  Dy.,  163,  b.) 

Curia.  The  certiorari  to  return  diminution, 
need  not  be  allowed  by  a  judge.  It  was  prop- 
erly directed  to  the  *courts  below,  and  [*1O& 
delivered  to  the  clerk  of  the  courts,  respective- 
ly, who  may  properly  return  it.  But  if  he  de- 
clines doing  so,  the  motion  to  compel  him  to 
return,  should,  upon  these  writs,  be  made  to 
the  court  below.  Any  rule  to  return,  which 
we  can  make,  must  follow  the  writs,  and  be 
made  upon  the  courts  to  which  they  are  di- 
rected. We,  therefore,  deny  the  motion  for  a 
rule  against  the  clerk. 

We  also  deny  the  motion  for  amended  writs 
to  the  clerk,  on  the  ground  that  they  are  prop- 
erly directed  to  the  courts. 

As  to  the  motion  for  a  rule  to  join  in  error, 
the  plaintiff  may  take  a  rule  of  20  days  from 
the  day  when  the  assignment  of  errors  was 
served. 

Rule  accordingly. 
Cited  in— 56  N.  Y.,  189: 12  Hun,  381;  3  Park,  291. 


THE   UNION  COTTON  MANUFACTORY 

v. 
CURTIS. 

Practice — Insolvent  Discharge — By    "Whom 
Granted. 

An  insolvent  discharge,  under  the  Act  to  Abolish 
Imprisonment  for  Debt  in  Certain  Cases,  seas.  42,  ch. 
101.  may  be  granted  by  a  judge  of  the  C.  P.  though 
not  of  the  degree  of  counsel  in  the  Supreme  Court. 

THE  defendant  had  been  surrendered  in  dis- 
charge of  his  special  bail,  and  Aug.  15, 
1826,  the  plaintiffs  obtained  judgment.  On  the 
21st  of  the  same  month,  the  defendant  was  dis- 
charged under  the  Act  to  Abolish  Imprison- 
ment for  Debt  in  Certain  Cases,  sess.  42,  ch. 
101.  The  discharge  was  granted  by  Daniel 
Lennett,  one  of  the  puisne  judges  of  the  Court 
of  C.  P.  of  the  County  of  Broome,  who  was 
not  at  the  time  of  the  discharge,  or  any  of  the 
proceedings  to  obtain  it,  of  the  degree  of  coun- 
sel in  this  court.  And  now,  on  a  written  state- 
ment of  the  above  facts,  by  the  parties  and 
sheriff, 

Mr.  J.  A.  Cottier  submitted  whether  the  de- 
fendant should  be  discharged  from  imprison- 
ment. He  referred  the  court  to  the  1st  section 
of  the  above  statute,  in  connection  with  the  1st 
section  of  the  Act  for  Giving  Relief  in  Cases  of 
Insolvency,  1  R.  L.,  460. 

Curia.  We  remember  the  provisions  of  these 
statutes.  The  first  is,  that  the  insolvent  may 
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present  a  petition  for  his  discharge  (among 
1 OO*]  other  officers)  to  any  one  of  the  *judges 
of  the  Court  of  C.  P.,  &c.,  who  is  to  receive  it, 
and  make  an  order  of  publication.  But  the  C. 
P.  are  to  grant  the  discharge.  By  the  last  Act, 
the  insolvent  may  petition  the  Chancellor,  judge, 
or  other  officers,  authorized  to  receive  petitions 
under  the  former  Act;  and  the  officer  to  whom 
the  petition  is  presented  may  grant  the  dis- 
charge. 

The  question  now  presented  has  been  con- 
sidered by  us  on  some  motion  heretofore,  and 
we  all  agreed  that  a  judge  of  theC.  P.,  though 
not  of  the  degree  of  counsel,  might  grant  the 
discharge.  The  last  statute  is  very  plain.  It 
gives  the  power  of  discharge  to  the  judge  or 
officer  who  might  receive  the  petition  under  the 
former  Act.  The  defendant  must  be  discharged 
from  his  imprisonment. 

Rule  accordingly. 


HOUSEWORTH  «.  SUYDAM. 

Practice — Notice  of  Motion. 

The  notice  of  a  motion  to  amend  a  return  to  a 
certiorari  need  not  be  accompanied  with  copies  of 
the  return  and  affidavit. 

These  need  not  be  served,  though  the  originals  or 
copies  should  be  produced  to  the  court,  on  the  mo- 
tion. 

MOTION  to  amend  the  return  to  a  certiorari 
directed  to  the  Marine  Court  of  the  City 
of  N.  Y. 

For  the  defendant,  it  was  objected  that  no 
copy  of  the  return  and  affidavit,  on  which  the 
certiorari  was  founded,  had  been  served  on  the 
defendant's  attorney  as  a  part  of  the  papers  for 
the  motion. 

Cvria.  We  require  the  return  and  affidavit, 
or  copies  to  be  produced  on  the  argument ;  to 
the  end  that  we  may  determine,  by  comparing 
them,  how  far  the  amendments  sought  for  by 
the  motion  are  necessary.  But  we  have  not  re- 
quired that  they  should  be  served. 

The  return  and  a  copy  of  the  affidavit  "being 
produced,  the  Court  received  them,  and  con- 
sidered the  motion  on  its  merits. 

Mr.  J.  H.  tee,  for  the  motion. 

Mr.  E.  Cowen,  contra. 
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*ROOSEVELT 

v. 
THE  HEIRS  OF  FULTON. 


Practice —  Waiver  of  Judgment — Stay  of  Proceed- 
ings— Bill  of  Exceptions  as. 

It  a  party  perfect  judgment,  but  afterwards  ap- 
pear and  argue  against  a  new  trial  on  the  merits 
upon  a  bill  of  exceptions,  which  is  granted:  this  is  a 
waive!-  of  the  judgment,  and  a  vacatur  will  be  or- 
dered. 

After  a  hill  of  exceptions  proposed  at  the  trial  is 
drawn,  amendments  proposed,  and  both  are  deliv- 
ered to  the  judge  for  the  purpose  of  being  settled, 
though  the  bill  be  not  actually  signed ;  this  is  a  stay 
of  proceedings. 

A  bill  of  exceptions,  is,  per  se,  and  without  any 
order,  a  stay  of  proceedings. 

But  till  it  be  delivered  to  the  judge  to  be  settled 
with  amendments,  an  order  should  be  obtained  for 
time.  ..' 

MR.  C.  GRAHAM  moved  to  enter  on  the  rec- 
ord a  vacatur  of  the  judgment  for  the 
plaintiff  in  this  cause. 
COWEN  7. 


One  ground  of  the  motion  was,  that  a  bill  of 
exceptions  had  been  proposed  at  the  trial, 
which,  before  the  rule  for  judgment  had  been 
entered  was  drawn,  amendments  proposed,  and 
both  were  delivered  to  the  judge  to  be  settled. 
The  plaintiff  perfected  his  judgment  before  it 
was  settled  and  signed  by  the  judge. 

Another  ground  was,  that  a  new  trial  had 
been  granted  (both  parties  appearing  and  ar- 
guing) on  the  bill  of  exceptions,  as  mentioned, 
ante,  71.  S.  C. 

Mr.  J.  1.  Roosevelt,  contra. 

Curia.  The  motion  must  be  granted  on  both 
grounds.  The  argument  was  a  vaiver  of  the 
judgment.  On  the  first  ground  it  must  be 
granted  with  costs.  A  bill  of  exceptions  stays 
proceedings,  per  se,  after  it  is  settled.  To  be 
sure,  till  it  is  drawn  and  submitted  for  settle- 
ment, time  should  be  obtained  by  order  ;  but 
when  once  the  draft  and  amendments  are  de- 
livered to  the  judge, we  have  always  considered 
the  bill  complete  for  the  purpose  of  staying 
proceedings,  though  it  be  not  settled  and  signed 
in  fact.  The  party  has  then  done  everything 
in  his  power  towards  perfecting  it,  and  ought 
not  to  be  prejudiced  by  the  time  which  is  re- 
quired by  the  judge  to  review,  and  make  it  con- 
form to  the  truth  of  the  case.  , 

Motion  granted,  with  costs. 

Cited  in-7  Cow.,  107;  3  Wend.,  313;  43  How.  Pr., 
169 :  12  Abb.  N.  S.,  231 ;  4  Bos.,  509 ;  5  Bos.,  78,  680  ;  4 
Bob.,  640  ;  34  Super.,  35. 
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VERMILYEA,  BROWN,  SPENCER, 
DAVIS  AND  BARKER. 

Practice — Challenge  of Juror  for  Principal  Cause 
—  What  Amounts  to — Entry  of— Becomes  a 
Part  of  t?ie  Record,  Reviewable  on  Error — Dis- 
cretion of  Court — Evidence  in  Criminal  Cases 
Cannot  be  Reviewed  by  Writ  of  Error  or  Cer- 
tiorari— Removal  of  Criminal  Cause  by  Certi- 
orari—  Venue  Not  Changed — Venire  to  Sheriff 
of  another  County — Recognizance — Sureties  for 
Appearance  of  Defendant — Attachment  of  Wit- 
ness for  Disobedience  of  Subpoena — Pleading. 

A  challenge  of  a  juror  for 'principal  cause,  be- 
comes part  of  the  record,  and  may  be  reviewed  on 
error. 

A  challenge  because  the  juror  has  expressed  an 
opinion,  is  a  challenge  for  principal  cause,  and  need 
not  be  accompanied  with  personal  ill  will  to  render 
it  valid. 

Where  such  a  challenge  is  made  and  decided  upon 
by  the  court,  who  pronounce  it  insufficient ;  this  is 
equivalent  to  a  decision  on  demurrer  and  joinder, 
and  should  be  so  entered  by  the  clerk  on  the  record. 

If  it  be  not  entered  in  that  form;  yet,  on  certiorari, 
if  the  particular  facts  appear  upon  the  return,  the 
court  will  treat  it  as  a  decision  on  a  regular  issue  in 
law,  and  set  it  aside  as  erroneous. 

The  juror  himself  may  be  questioned  on  oath 
touching  his  opinion. 

A  motion  by  a  defendant  in  a  criminal  cause  re- 
moved by  certiorari  to  and  pending  in  the  Supreme 
Court,  should  be  preceded  by  notice  to  the  District 
Attorney. 

Whether  an  indictment  for  a  misdemeanor,  so  re- 
moved, can  be  remitted  to  the  court  below,  quwre. 

But  if  it  can,  the  court  have  a  discretion  to  retain 
it :  and  will  do  so,  especially  where  it  appears  prob- 
able that  grave  questions  of  law  will  arise  on  the 
trial. 

And  in  such  case,  they  will  ordinarily  send  the 
cause  down  to  the  circuit  of  the  county  where  the 
venue  is  laid. 
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The  venue  to  never  changed  in  a  criminal  cause. 
But  when  it  appears  that  an  impartial  trial  cannot 
be  had  in  the  county  where  th«  offense  is  laid,  the 
court  will  order  a  suggestion  of  this  fact  to  be  en- 
tered on  the  record  :  and  a  venire  is  then  awarded  to 
the  sheriff  of  another  county. 

But,  to  warrant  such  a  suggestion,  the  case  must 
be  a  clear  one  upon  the  facts. 

The  expression  of  a  belief,  that  a  fair  and  impar- 
tial trial  cannot  be  had.  in  an  affidavit,  goes  for 
nothing,  unless  it  be  warranted  by  the  facts  partic- 
ularly proved. 

On  certiorari,  the  court  will  not  notice  facts  im- 
properly returned  ;  e.  g.,  the  evidence  returned  by  a 
Court  of  Oyer  and  Terininer. 

Nor  will  they  instruct  the  circuit  judge.on  motion, 
upon  any  surmised  state  of  facts. 

Semb.  tdat  where  several  defendants,  entirely  dis- 
connected in  the  transactions  through  which  they 
are  sought  to  be  convicted,  are  jointly  indicted,  it 
would  be  a  sound  exercise  of  discretion  to  grant 
them  separate  trials. 

But  where  the  right  of  peremptory  challenge  is 
out  of  question,  it  is  in  the  discretion  of  the  court 
to  allow  a  separate  trial  or  not. 

Sem/>.,  howcTer,  that  this  is  a  legal  discretion;  and 
should  a  separate  trial  be  improperly  denied  by  a 
circuit  judge,  the  Supreme  Court  would,  on  motion, 
order  a  new  trial. 

The  statute  giving  a  bill  of  exceptions  does  not  ex- 
1O9*]  tend  to  criminal  cases  ;  and  *hencethe  evi- 
dence given  in  an  inferior  criminal  court,  cannot  be 
reviewed  by  writ  of  error  or  certiorari. 

But  where  a  criminal  cause  goes  down  to  the  cir- 
cuit, the  proceedings  at  the  trial  may  be  reviewed, 
on  motion,  the  same  as  in  a  civil  cause,  and  the  evi- 
dence be  brought  upon  a  case. 

The  Circuit  Court  may  grant  an  attachment,  and 
bring  a  witness  before  them  to  testify,  after  he  has 
disobeyed  a  subpoena. 

The  District  Attorney  may  remove  a  criminal 
cause  to  the  Supreme  Court,  by  certiorari,  as  a  mat- 
ter of  course,  and  of  right. 

Form  of  a  recognizance  for  the  appearance  of  a 
defendant,  who  has  removed  a  criminal  cause  by  cer- 
tiorari, for  error  in  his  conviction  :  and  upon  which 
the  Supreme  Court  ordered  him  to  be  tried  at  the 
circuit. 

Sureties  for  the  defendant's  appearance  to  answer 
an  indictment,  Ac.,  must  justify,  if  this  be  required 
by  the  District  Attorney. 

Where  the  defendant  has  pleaded  to  an  indictment 
in  an  inferior  court,  which  is  tried  ;  but  on  certio- 
rari to  this  court,a  new  trial  is  ordered,  he  need  not, 
in  strictness,  plead  de  nnvo,  for  the  old  plea  stands. 

Yet  he  may  plead  de  novo  by  consent. 

Where  several  defendants  are  jointly  indicted.but 
the  indictment  is  removed  by  certiorari  at  the  suit 
of  a  part  of  the  defendants  ;  whereupon,  the  whole 
cause  is  retained  for  trial  on  the  civil  side  ;  if  the 
other  defendants  will  not  voluntarily  come  in  and 
be  recognized,  &c.,  they  may  be  brought  in  on  a 
capias. 

Where  a  criminal  cause  is  tried  at  the  circuit,  judg- 
ment is  rendered  by  the  Bench  ;  and  if  there  be  a 
conviction.  nenMe,  that  the  circumstances  in  evi- 
dence must  be  laid  before  them  by  a  case,  or  in  some 
other  way,  to  enable  them  to  estimate  the  measure 
of  punishment. 

Citations—  1  Archb.,  181.  182:  2  Tidd,  779,  780:  Bac. 
tit.  Juries,  E,  5  ;  Bull.  N.  P.,  307  ;  Kale's  Com.  Law.. 
138  ;  1  Co.  Litt.,  155.  156  :  1  Johns.,  316  ;  1  Cow.,  432  :  8 
Johns.,  445  ;  2  Swift,  232;  1  Conn.,  289.  301,  309,  321  ;  4 
Barn.  &  Aid.,  470;  2  Hawk.,  ch.  42,  sec.  28,  and  ch.  43, 
sec.  27  ;  13  St.  Tr.,  334  ;  25  Edw.  III.,  ch.  3  :  2  Reeve, 
459,  460:  14  Edw.,  III.:  Britton,  ch.  4,  fol.  12:  7  H.,  6  ; 
Trials,  per  paw,  122,  128  :  Stat..  seas.  47,  ch.  325,  sec.  3. 


cause  came  before  the  court  on  a  return 
J.  to  the  certiorari  granted  by  Woodworth, 
J.,  upon  grounds  mentioned  S.  C.,  6  Cow.,  555; 
and  was  discussed  upon  the  points  there  de- 
cided by  him,  as  to  the  nature  and  effect  of  the 
challenge  against  Norwood,  the  juror,  and  the 
proceedings  upon  it  in  the  court  below.  The 
case  will  be  found  stated  there  (pp.  556,  557), 
substantially,  as  it  was  now  presented  by  thfe 
return. 

Mr.  T.  J.  Oakley,  for  Spencer  and  Brown. 
Mr.  B.  F.  Butler,  for  Vermilyea  and  Barker. 
The  judge  who  granted  the  certiorari,  in  this 
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case,  rightly  held  that  he  would  consider  the 
challenge  as  demurred  to,  and  overruled  upon 
a  regular  issue  in  law.  This  was  merely  say- 
ing that  he  would  disregard  the  form  of  the 
proceeding,  and  look  to  the  substance.  But 
whether  His  Honor  was  right  or  wrong,  the 
court  will  not  now  inquire.  The  whole  matter 
is  spread  upon  the  return,  and  should  be  exam- 
ined upon  its  merits.  If  there  *be  any  [*  1 1O 
doubt  whether  Norwood  was  examinable  touch- 
ing the  ground  of  challenge,  it  is  enough  that 
all  objection  was  waived.  He  was  examined 
by  consent. 

The  only  question,  then,  is,  whether  a  man, 
having  formed  and  expressed  an  opinion  on  the 
matter  in  controversy,  be,  in  judgment  of  law, 
an  impartial  juror.  It  will  be  conceded,  that 
every  man  accused  has  a  right  to  an  impartial 
jury.  So  important  was  this  right  esteemed, 
that  its  declaration  was  made  a  condition  of 
adopting  the  Constitution  of  the  U.  S.,  and 
afterwards  formed  the  subject  of  an  amenda- 
tory article.  Nothing  could  show  more  clearly 
the  universal  sense  of  the  people. 

The  question  recurs,  what  is  impartiality  ? 
On  the  other  side,  it  is  said  to  be  impartiality 
of  feeling  merely.  We  say  that  not  only  this 
is  secured,  but  also  impartiality  of  judgment. 
The  distinction  is  plain  between  challenges  for 
principal  cause,  and  to  the  favor.  The  former 
is  for  what,  in  judgment  of  law,  will  disqualify 
a  juror.  The  latter  is  anything  else  which 
operates  to  render  him  partial.  Under  the  lat- 
ter head,  the  books  give  no  detail ;  because, 
from  the  nature  of  the  case,  none  can  begiven. 
The  cases  decided  in  this  State,  are  Wood  v. 
Stoddard,  2  Johns.,  194  ;  Blake  v.  Mittspaugh. 
1  Id.,  316  ;  DureU  v.  Masher,  8  Id.,  445  ;  and 
Pringle  v.  Huse,  1  Cow.,  432.  In  DureU  v.  Mo- 
ther the  challenge  was  disallowed,  on  the 
ground  that  the  opinion  was  hypothetical  and 
founded  on  mere  neighborhood  report.  The 
juror  had  formed  no  opinion  upon  any  fact. 
The  case  may  be  supported  upon  the  distinction 
which  prevails  between  civil  and  criminal  pros- 
ecutions. In  the  former,  the  jury  decide  the 
fact  merely  ;  in  the  latter,  both  the  law  and 
the  fact.  In  the  case  cited,  the  juror  had  de- 
cided only  the  law  ;  and  even  if  the  facts  had 
turned  out  to  be  the  same  as  reported,  he  would 
have  been  bound,  under  the  decision  of  the 
judge,  to  change  his  opinion  of  the  law.  In 
Blake  v.  MUUpaugh  this  court  decided  that  the 
expression  of  an  opinion  is  a  cause  of  chal- 
lenge, and  in  Piingle  v.  Huse  they  say  it  is  a 
principal  cause.  In  the  reporters  note  to  that 
case(l  Cow.,  438),  he  having  expressed  an  opin- 
ion, it  is  ranged  *under  the  head  of  [*111 
principal  causes,  and  further  authorities  are 
cited.  Coleman  v.  Hagerman,  M.  S.,  cited  by 
Mr.  Justice  Woodworth,  6  Cow.,  564;  Judge 
Chase's  Trial,  App.,  4,  19  ;  Fries'  Trial,  177, 
App. ,  42,  and  Merchant  and  Curtis'  case,  lately 
tried  in  Mass,  before  Judge  Story,  will  be  found 
to  support  the  same  doctrine.  The  trial  of  Col. 
Burr,  before  Ch.  J.  Marshall,  Vol.  I.,  pp.  43, 
46,  370,  371,  is  also  strong  to  the  point. 

An  examination  of  the  cases  cited  will  show 
that  the  principle  for  which  we  contend  is 
established  in  this  country.  And  whatever 
may  be  the  ancient  or  modern  English  prac- 
tice, this  court  must  be  bound  by  the  decisions 
of  their  own  and  of  other  high  American  tri 
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bunals.  These  decisions  accord  with  the  uni- 
versal practice  of  our  courts.  It  is  the  uniform 
course,  for  instance,  to  set  aside  grand  jurors 
who  found  the  indictment.  This  is  founded 
on  principle;  and  we  never  supposed,  till  lately, 
that  there  was  a  statute  (25  Edw.  III.,  ch.  8)  de- 
claring this  to  be  the  law.  Hawkins,  however, 
in  his  Pleas  of  the  Crown,  Vol.  II,  ch.  43,  sec, 
27,  says  this  was  in  affirmance  of  the  common 
law.  No  doubt  it  is  a  principal  cause  of  chal- 
lenge, for  they  cannot  be  indifferent  if  they 
did  their  duty  as  grand  jurors.  Commonwealth 
v.  Hussey,  13  Mass.,  221.  The  case  cited  went 
upon  the  common  law,  holding,  upon  a  mo- 
tion for  a  new  trial,  that  the  jurors  were  in- 
competent as  having  sat  on  the  grand  jury.  It 
is  also  the  established  practice,  that  one  of  a 
jury,  who  on  a  former  trial  has  disagreed, 
shall  be  set  aside  upon  a  second  trial. 

As  to  the  English  rule,  the  leading  case  re- 
lied on  against  us,  is  King  v.  Edmonds,  4  B.  & 
A.,  471.  The  language  of  the  court,  in  that 
case  (Id.,  p.  490,  &c.),  is,  that  the  opinion  ex- 
pressed by  the  juror  must  be  accompanied  with 
ill  will.  This  decision,  however,  was  since 
our  Revolution.  Besides,  it  was  extrajudicial 
and,  therefore,  would  be  fully  open  to  exam- 
ination even  in  the  court  which  pronounced  it. 
The  opinion  commences  at  p.  472  ;  and  will  be 
found  to  depend  on  the  rule,  that  the  challenge 
was  premature,  as  coming  before  a  full  jury 
had  appeared.  Abbott,  Ch.  J.,  who  delivered 
112*]  the  opinion,  speaks  *of  this,  in  the  out- 
set, as  an  established  rule;  and  it  certainly  dis- 
posed of  the  case,  without  going  into  the  mer- 
its of  the  challenge.  Another  answer  was,  that 
the  juror  could  not  be  inquired  of  whether  he 
had  expressed  the  opinion.  No  other  proof 
was  offered.  This,  too,  is  an  established  rule  in 
the  English  courts  and  was  another  sufficient 
reason  for  denying  the  motion.  (Id.,  p.  490.) 
After  these  conclusive  arguments,  he  proceeds 
gratuitously  to  consider  the  point  raised  here. 
The  whole  case  'was  disposed  of  before  he 
reached  this  ground. 

As  to  the  opinion  itself,  His  Lordship  ad- 
mits, when  speaking  of  the  form  of  the  ques- 
tion in  proving  the  challenge,  that  a  precon- 
ceived opinion  is  enough  to  disqualify  a  juror. 
But  he  immediately  after  abandons  that  ground, 
and  adds  ill  will  to  the  party,  upon  the  author- 
ity of  2  Hawk.,  ch.  43,  sec.  28.  In  this  he  mis- 
takes the  language  of  that  writer.  Hawkins, 
at  the  place  in  question,  merely  cites  the  au- 
thorities ;  and  winds  up,  in  section  33,  by  say- 
ing that  these  matters  seem  to  be  unsettled — 
evidently  referring  to  the  matter  in  question  as 
among  the  unsettled  doctrines.  He  gives  no 
opinion.  He  refers  to  7  Hen.  VII.,  25,  (a)  as 
holding  ill  will  to  be  a  necessary  ingredient. 
But  in  the  same  section,  and  almost  in  the  same 
sentence,  he  mentions  a  subsequent  decision 
(21  Hen.  VII.,  29),  that  a  declaration  of  opin- 
ion is,  per  se,  a  disqualifying  circumstance. 
Thus,  the  question  is  at  least  balanced.  Indeed, 
we  may  say  the  last  case  overrules  the  former. 
Another  adjudication  mentioned  by  Hawkins 
in  the  same  chapter,  section  29,  is  certainly  con- 
trary to  our  practice.  It  is,  that  a  juror  who 
has  found  one  guilty  on  an  indictment,  may 
try  another  on  the  same  indictment.  The  1 

(a)  This  is  a  misquotation  in  Hawkins.  It  should 
be,  7  Hen.  VI.,  25. 
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Chit.  C.  L.,  542,  and  the  authorities  there  cited, 
which  will  also  be  relied  on,  are  based  upon 
Hawkins,  and,  of  course,  are  subject  to  the 
same  criticism. 

By  looking  into  the  2  Harg.  St.  Trials,  302, 
the  introductory  remarks  to  the  trial  of  the 
Regicides,  and  Kelyng,  9,  we  may  be  better  en- 
abled to  appreciate  some  of  the  rules  of  chal- 
lenge which  have  crept  into  the  old  books. 
*The  rule,  that  a  juror  who  has  pro-  [*11# 
nounced  one  defendant  guilty  may  try  another 
on  the  same  indictment,  was  established,  and 
appears  to  have  owed  its  origin  to  a  secret  ex 
parte  consultation  between  the  judges  and  coun- 
sel for  the  Crown,  convened  for  the  purpose  of 
settling  preliminaries  of  the  trials  for  the  mur- 
der of  Charles  \.  The  rule  mentioned  is  contained 
in  their  7th  resolution  ;  and  is  cited  as  law  by 
the  English  writers,  and  acted  upon  by  En- 
glish judges,  on  such  authority.  See  Gran- 
burne's  case,  4  Harg.  St.  Tr.,  704,  and  Cook's 
case,  Id.,  738,  8  Wm.  III.  Indeed,  we  had  often 
thought,  that  we  ought  not  to  look  back  be- 
yond the  period  of  the  English  Revolution  for 
precedents  of  practice  in  criminal  law,  any 
farther  than  they  comport  with  reason.  But 
in  Cook's  case,  4  Harg.  St.  Tr.,  747,  the  force  of 
the  doctrine  for  which  we  contend  overcome 
whatever  precedent  there  was  against  it ;  and 
Ld.  Ch.  J.  Treby  and  the  other  judges  adopted 
the  rule  there  contended  for  by  the  prisoner  : 
that  if  any  of  the  jury  had  said  he  was  guilty, 
or  they  would  find  him  guilty,  or  he  should 
suffer,  or  be  hanged,  or  the  like,  they  were  not 
fit  or  proper  men  to  be  of  the  jury. 

For  the  cases  and  authorities  on  the  English 
rule,  we  refer  the  court,  generally,  to  Bac. 
Abr.,  Juries,  E  ;  21  Hen.  VII.,  29,  pi.  10 ;  Id., 
33,  pi.  21  ;  49  Edw.  III.,  1,  pi.  2  ;  Co.  Litt., 
155  a;  2  Tidd,  779,  780  ;  Bull.  N.  P.,  307  ;  1 
Archb.  Pr.,  181,  182;  21  Vin.  Abr..  Trial,  I, 
d  ;  Id.,  p.  265,  G,  d,  pi.  7  ;  2  Swift  System,  232  ; 
3  Bl.  Com.,  363  ;  2  Hal.  Hist.  C.  L.,  87. 

Most  of  these  books  concur  in  declaring  the 
simple  expression  of  an  opinion  to  be,  not  only 
a  cause  of  challenge,  but  a  principal  cause. 
The  collection  of  old  cases  in  Viner  discloses  a 
good  deal  of  confusion  upon  the  point.  But, 
if,  after  all,  there  be  doubt  upon  the  English 
decisions,  there  can  be  none  upon  the  present 
case,  if  this  court  will  adhere  to  their  own  ad- 
judged authorities. 

Mensi's.  J.  Sudamand  Talcott,  Atty-Gen.,  con- 
tra. We  admit  that  the  case  is  one  as  to  which 
an  abundance  of  authority  may  be  found  on 
both  sides.  One  thing,  however,  was  agreed 
by  the  judge  who  granted  the  writ  of  certiorari 
*(6  Cow. ,  557),  and  must  be  conceded  [*  1 1 4 
here  ;  that  to  warrant  the  interference  of  this 
court,  the  cause  of  challenge  must  be  a  princi- 
pal one  ;  and  that  the  District  Attorney  must 
be  holden  to  have  demurred  to  the  challenge. 
It  will  be  very  difficult  to  show  that  where  he 
is  merely  positive,  he  shall  be  said  to  have  de- 
murred." It  is  clear  from  all  the  cases,  that 
there  must  be  a  demurrer  entered  of  record  be- 
fore the  challenge  can  be  reviewed  on  certio- 
rari. The  judge  might,  as  he  did,  for  the  pur- 
pose of  granting  the  writ,  presume  a  demur- 
rer ;  but  it  is  now  repelled  by  the  return.  No 
demurrer  appears.  Can  this  court  make  an  is- 
sue in  law,  for  the  court  below  ?  The  record 
must  be  received  to  speak  for  itself.  There  is 
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no  remedy  in  the  nature  of  a  writ  of  error,  as 
upon  a  bill  of  exceptions,  and  no  demurrer  ap- 
pears. The  English  cases  require  the  challenge 
to  be  spread  formally  upon  the  record  with  the 
issue.  If  it  is  not  done  in  the  first  instance,  a 
special  certiorari  must  go,  for  the  purpose  of 
having  it  returned  ;  or  the  return  must  be 
amended  in  some  other  way.  This  could  not 
be  done  in  the  present  case.  It  was  the  fault 
of  the  defendants  below,  that  they  did  not  com 
pel  the  District  Attorney  to  take  issue  or  demur. 
If,  instead  of  the  matter  being  disposed  of  as 
a  principal  cause  of  challenge,  it  was  treated 
as  one  to  the  favor,  the  judge,  by  consent,  be- 
ing chosen,  or  acting  as  trior,  there  is  no  means 
of  placing  it  on  the  return.  IJ,  must  be  con- 
sidered as  out  of  the  question. 

Although  this  challenge  has  been  allowed  by 
our  own  reports,  none  of  them  pretend  to  give 
it  a  character  as  a  challenge  for  principal  cause, 
or  to  the  favor,  except Pringle  v.  Huse,  1  Cow., 
432.  But  that  case  did  not  involve  the  ques- 
tion. It  was  a  motion  for  judgment,  as  in  case 
of  nonsuit,  for  not  going  to  trial  according  to 
the  course  of  the  court.  The  motion  was  re- 
sisted on  the  grounds  that  certain  irregularities 
had  been  committed  in  impaneling  the  jury  ; 
and  that  the  triors  had  improperly  found  one 
of  the  jurors  indifferent  upon  the  question  of 
his  having  formed  and  expressed  an  opinion. 
The  simple  question  was,  whether  the  party 
1 15*]  had  reason  to  suppose,  *under  the  cir- 
cumstances, that  he  would  not  be  safe  in  the 
hands  of  the  particular  jury.  The  court  held 
that  he  had,  and  denied  the  motion.  The  Chief 
Justice,  in  the  course  of  his  remarks,  speaks  of 
the  challenge  as  being  one  for  principal  cause. 
But  the  remark  is  incidental,  founded  on  his 
general  recollection,  and  he  did  not  go  into  the 
authorities  ;  nor  was  it  necessary  for  him  to  do 
so.  The  note  of  the  reporter  is  a  mere  collec- 
tion from-  the  books  on  the  subject  of  chal- 
lenge generally.  The  other  American  cases  are 
also  subject  to  the  remark,  that  they  do  not 
define  the  nature  of  the  challenge.  The  ob- 
servations of  Marshall,  C'h.  J.,  on  Col.  Burr's 
trial,  cited  by  Mr.  Justice  Woodworth  on  grant- 
ing the  certiorari,  in 6  Cow.,  and  now  again  re- 
lied upon,  are  certainly  the  strongest  against 
us  ;  but  they  do  not  go  to  the  distinction  wheth- 
er the  challenge  shall  be  for  principal  cause, 
or  whether  the  expression  of  opinion  is  mere 
evidence  to  triors  on  a  challenge  to  the  favor. 
The  proceedings  in  that  case  were  informal ; 
and  the  Ch.  J.  is  certainly  not  borne  out  by  the 
common  law  in  the  full  extent  of  the  practice 
which  he  adopted  on  that  occasion.  He  al- 
lowed the  question  to  be  put  to  the  jurors  them- 
selves, whether  they  had  formed  or  expressed 
opinions.  On  this  point,  the  authorities  were 
very  fully  examined  in  The  State  v.  Baldwin,  1 
Const,  of  (S.  C.,)289,  where  it  was  held  that 
the  juror  could  not  be  examined  ;  but  that  prej- 
udice, or  the  expression  of  an  opinion,  must 
be  shown  by  other  testimony.  It  is  evident 
that  the  case  of  Col.  Burr  proceeded  on  the  ex- 
press declaration  of  the  Constitution  of  the  U. 
S.,  and  the  practice  of  the  courts  under  our 
federal  system  of  jurisprudence  ;  not  on  the 
doctrines  of  the  common  law.  The  rules  of 
the  latter  were  disregarded.  The  same  remark 
applies  to  the  other  decisions,  or  practices 
which  have  prevailed  in  the  Circuit  Courts  of 
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the  U.  S.  Indeed,  such  has  been  the  comity 
between  the  court  and  the  bar,  on  this  subject, 
that  the  distinction  now  sought  for  can  hardly 
be  deduced  from  a  single  case  passing  directly 
upon  it.  And  for  the  same  reason,  very  little 
light  can  be  thrown  upon  the  question  from 
the  different  *forms  of  trial  applicable  [*1  16 
to  the  different  kinds  of  challenge.  The  nature 
of  the  challenge  and  the  mode  of  trying  it, 
often  varies  according  to  the  nature  of  the  evi- 
dence offered  and  produced  to  prove  it.  Thus, 
that  one  of  the  triors  had  sat  on  the  grand  jury, 
or  on  another  petit  jury  where  the  same  ques- 
tion was  tried,  if  the  record  is  appealed  to,  be- 
comes a  principal  cause  of  challenge,  and  is  to 
be  tried  by  the  court.  Otherwise,  where  the 
offer  is  to  show  the  fact  by  parol.  There  the 
question  is  submitted  to  triors,  as  relating  to 
the  favor  merely.  (Tr.  per  pain,  193,  8th  ed.) 
As  to  the  King  v.  Edmonds,  4  B.  &  A. ,  470, 
the  principal  authority  upon  which  the  court 
below  acted,  and  on  which  we  certainly  rely, 
it  proves  two  things  pertinent  to  this  case  :  1. 
That  a  writ  of  error,  not  a  certiorari,  is  the 
proper  remedy  for  refusing  to  allow  a  chal- 
lenge ;  and  2.  That  the  expression  of  an  opin- 
ion is  not,  per  se,  a  cause  of  challenge.  (Id., 
473,  474,  490.)  Both  points  certainly  entered 
into  the  discussion  of  that  case,  and  especially, 
it  cannot  be  said,  that  the  latter  was  gratui- 
tous merely.  It  was  made  a  point  on  the  mo- 
tion for  a  new  trial,  and  was  overruled.  True, 
the  case  being  since  our  Revolution,  is  not 
binding,  but  it  is  very  high  evidence  of  the 
English  common  law.  The  reasoning  of  the 
court  deserves  the  greatest  respect.  There  is 
no  general  rule  by  which  we  can  determine  the 
nature  of  the  challenge.  All  we  claim  from 
that  case  is,  that  the  having  expressed  an  opin- 
ion goes  to  the  favor,  and  is  not  a  principal 
cause  ;  that  it  does  not  follow,  of  necessity  and 
in  judgment  of  law,  because  a  juror  has  ex- 
pressed an  opinion,  he  must  be  excluded  as  in- 
competent. The  question  would  seem,  from 
the  nature  of  the  case,  to  be  still  open.  Though 
he  has  expressed  an  opinion,  he  may  still  be 
indifferent.  We  insist  that  the  question  is  one 
for  triors.  It  is  among  the  multifarious  and 
undefined  grounds  upon  which  they  may,  or 
may  not  pronounce  him  indifferent.  If  this 
be  so,  it  follows  that  the  decision  of  the  court 
below  cannot  be  reviewed  in  this  form.  A  grand 
juror  was  excluded  by  statute,  on  the  ground 
that  he  had  once  judicially  passed  upon  the 
subject  *of  dispute.  This  might  have  [*1 1 7 
been  so  at  common  law  for  the  same  reason. 
But  it  does  not  touch  the  present  question. 
The  evidence  produced,  however,  is  not  very 
strong  that  this  was  the  common  law  doctrine. 
Hawkins  does  not  venture  to  assert  this  direct- 
ly, but  puts  it  forward  with  a  semble.  Chitty 
lays  down  the  rule  in  question  here,  with  the 
qualifying  circumstance  of  malice  ;  and  is  cer- 
tainlv  a  very  strong  authority  in  support  of 
Kingv.  Edmonds,  1  Chit.  C.  L.,  542.  It  is  the 
rule  of  the  present  enlightened  age  of  British 
jurisprudence,  verified  by  a  most  respectable 
historian  of  her  criminal  law  ;  a  man  acquaint- 
ed with  her  law,  not  only  upon  authority,  but 
as  it  prevails  in  practice.  In  Cook's  case,  4 
Harg.  St.  Tr. ,  747,  the  decision  passed  hastily, 
and  without  opposition  from  the  counsel  for 
the  Crown  ;  and  is  rather referrible  to  the  spirit 
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-of  comity  to  which  we  before  alluded,  than  to 
be  respected  as  an  authority.  Besides  the  case 
does  not  determine  the  nature  of  the  challenge. 

It  is  now  said  that  the  court  are  bound  to 
notice  the  merits,  whether  they  are  properly 
returned  or  not.  On  examination  of  the  au- 
thorities, precisely  the  reverse  will  appear  to  be 
-established.  (1  Chit.  C.  L.,  393,  394;  2  Salk., 
493;  Bac.  Abr.,  Certiorari,  H  ;  2  Cai.,  179.) 

The  opposite  counsel  is  mistaken  in  saying 
the  books  do  not  enumerate  causes  of  challenge 
to  the  favor.  In  1  Chit.  C.  L.,  544,  several  in- 
stances are  given  of  grounds  for  this  challenge. 

Where  the  challenge  is  for  principal  cause, 
the  specific  ground  must  be  embodied  in  the 
record.  How  far  shall  the  doctrine  of  formed 
opinion  be  carried  ?  If  it  be  enough  and  con- 
clusive, to  have  formed  an  opinion  simply,  it 
must  extend  to  impressions  grounded  on  rumor; 
or  on  an  actual  view  of  the  facts.  One  mur- 
ders in  the  presence  of  another.  Is  the  latter 
incompetent  to  try  the  murderer?  It  is  invert- 
ing the  spirit  of  the  ancient  common  law  to 
say  he  is  not.  That  sought  for  jurors  who  un- 
derstood most  of  the  subject.  Yet  he  cannot 
but  have  made  up  an  opinion.  Must  the  opin- 
ion be  formed  on  the  fact,  or  law,  or  both?  So 
manv  circumstances  seem  to  enter  into  the 
1 1&*]  question,  *that  it  is  safer  to  leave  it  to 
triors.  Impartiality  does  not  not  mean  a  per- 
fect freedom  from  opinion,  but  rather  from  an 
undue  prepossession. 

$r.  A.  Spencer,  in  reply.  Had  gentlemen 
read  the  learned  opinion  of  His  Honor,  the 
judge  who  allowed  the  certioran,  with  proper 
attention,  I  think  we  should  not  have  been  as- 
sailed by  the  technical  objection  that  there  is 
nothing  tangible  on  this  record.  All  the  facts 
-are  returned  which  were  before  the  judge 
And  the  answer  is,  that  though  not  a  formal, 
there  was  a  substantial  demurrer  to  the  chal- 
lenge. The  decision  passed  upon  the  law  aris- 
.Ing  upon  an  admitted  state  of  facts.  If,  as  is 
said,  the  District  Attorney  was  passive,  it  does 
not  help  the  case.  Mr.  Justice  Woodworth,  on 
granting  the  writ,  refers  to  a  case  in  Burrow 
— a  further  account  of  which  is  given  in  Wood- 
-deson's  Lectures — by  which  it  appears  to  be 
the  duty  of  the  clerk  to  note  down  the  form  of 
the  proceeding,  so  as  to  make  it  correspond 
with  the  substance.  Here  the  challenge  was 
treated  as  if  there  had  been  a  demurrer.  This 
was  the  substance  of  the  proceeding.  The 
whole  appearing  on  the  record,  we  are  not  to 
suffer  because  the  clerk  has  neglected  his  duty 
to  put  it  in  form.  The  same  formal  circum- 
stances are  n ot  necessary  in  a  demurrer  to  a  chal- 
lenge as  to  a  plea.  The  moment  it  is  agreed  on 
at  the  bar,  it  is  deemed  apart  of  the  record,  and 
should  be  entered  as  such.  Mounson&nd  West's 
case,  3  Leon.,  222.  The  prothonotaries  should 
enter  it  of  right.  (Ib.)  We  could  not  control  the 
mode  in  which  the  District  Attorney  thought 
proper  to  raise  the  question,  or  the  judge  to 
pronounce  his  decision.  We  made  the  chal- 
lenge ;  its  truth  was  admitted  ;  but  it  was  over- 
ruled as  insufficient  in  law.  So  far  we  can 
speak  from  this  record.  The  injury  to  us  was 
the  same  as  if  the  proceeding  had  been  most 
formal  and  technical.  We  say  here  have  been 
all  the  causes  and  consequences  of  a  demurrer 
improperly  allowed.  We  ask  a  corresponding 
consequence  in  this  court — a  reversal  of  the 
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decision,  and  a  new  trial.  If  the  proper  forms 
have  been  disregarded  in  the  court  below,  this 
is  another  *error  of  which  we  have  a  [*1 19 
right  to  complain,  and  insist  on  the  cause  being 
sent  down  for  its  correction. 

If  a  writ  of  error  was  the  only  proper  remedy, 
gentlemen  should  have  moved  to  quash  the  cer- 
tiorari. 

It  is  said,  by  way  of  questioning  the  common 
law  soundness  of  Ch.  J.  Marshall's  practice  in 
Col.  Burr's  case,  that  he  erred  there  in  suffer- 
ing the  jurors  to  be  interrogated  ;  that  he  must 
have  proceeded  on  the  law  peculiar  to  the  U. 
S.  courts  :  but  the  premises  fail  the  gentlemen. 
It  was  expressly  held  by  this  court,  in  Pringle 
v.  Huse,  1  Cow.,  432,  that  a  juror  may  be  ex- 
amined touching  his  opinion.  It  is  not  true 
that  the  common  law  is  inapplicable  to  the  crim- 
inal courts  of  theU.  8.,  farther  than  it  respects 
theic  jurisdiction.  When  once  legally  possessed 
of  the  cause,  they  uniformly  proceed  according 
to  the  course  of  the  common  law,  if  not  con- 
trolled by  constitution  or  statute.  Are  not  our 
rights  to  an  impartial  jury  as  perfect  as  if  we 
were  to  be  judged  by  the  Constitution  of  the  U. 
8.  ?  Commonwealth  v.  Hussey,  13  Mass.,  221, 
proceeded  on  the  common  law.  This  will  not 
be  questioned.  There,  a  juror  who  had  formed 
and  expressed  an  opinion,  on  hearing  one  side 
of  the  case  only,  was  pronounced  incompetent. 
No  statute  is  mentioned  as  the  foundation  of 
that  decision.  It  is  said  by  Ld.  Coke  the  juror 
must  stand  indifferent.  What  is  indifferency? 
Lexicographers  define  it  to  a  neutrality  of  mind. 
A  rule  of  law  cannot  be  right  which  the  whole 
world  would  regard  with  detestation.  One 
wants  no  law  to  determine  the  meaning.  When 
it  is  once  conceded  that  we  are  entitled  to  an 
impartial  jury,  common  sense  determines  this 
question.  The  authorities,  however,  are  numer- 
ous and  almost  uniform.  But,  if  before  1775 
their  bearing  was  against  us,  it  is  not.  to  be  de- 
nied that  in  the  progress  of  human  society  and 
the  march  of  the  human  mind,  there  has  been 
an  imperceptible,  a  gradual  change  in  the  law. 
It  is  the  same  in  that  as  in  the  arts  and  sciences. 
It  adapts  itself  to  human  circumstances  in  every 
age.  We  are  not  stationary,  but  going  on  in 
common  with  the  rest  of  mankind.  The  au- 
thorities already  cited  *show  an  increas-[*l  2O 
ing  inclination  in  our  courts  to  secure,  by  every 
reasonable  means,  an  impartial  jury.  I  will 
merely  add  references  to  3  Dall. ,  518,  and  7 
Cr.,  291.  The  State  v.  Baldwin,  1  Const.  (8. 
C.,)  289,  has  been  cited  on  the  other  side.  But 
though  we  think  the  court  in  that  case  too  strict 
in  the  admission  of  evidence  to  prove  the  opin- 
ion of  the  jury,  it  is  a  decisive  authority  for  us, 
that  when  once  the  opinion  is  proved,  it  stands 
as  a  good  cause  of  challenge.  The  court  were 
divided  on  the  question  of  evidence.  The  quo- 
tation in  the  opening  from  Swift's  System,  who 
was  lately  Ch.  J.  of  Conn.,  is  a  direct  declara- 
tion, that  the  having  expressed  an  opinion  is, 
of  itself,  a  principal  cause  of  challenge.  I  agree 
with  the  counsel  opposed,  that  the  opinions  of 
late  learned  elementary  writers  are  high  evi- 
dence of  the  law  ;  for  they  speak  not  only  from 
books,  but  what  they  see  of  practice. 

I  take  the  case  put  of  the  witness  to  a  mur- 
der, and  say  that  he  is  not  a  competent  juror. 
The  ancient  law  did  not  seek  jurors  on  account 
of  their  knowledge  of  the  cause,  but  of  the  par- 

71 


120 


SUPREME  COURT,  STATE  OF  NBW  YORK. 


182T 


ties  and  witnesses.  Even  in  tbat  respect,  the 
law  WHS  altered  for  very  good  reasons.  It  was 
found  dangerous  to  the  rights  of  parties.  They 
were  too  often  the  victims  of  neighborhood 
prejudice  and  partiality. 

We  are  told,  by  the  other  side,  that  the  ex- 
clusion of  a  grand  juror,  from  trying  the  in- 
dictment which  he  had  found,  is  not  very  satis- 
factorily shown  to  be  a  common  law  doctrine. 
True,  Hawkins  suggests  this  withaaewtWe;  but 
a  further  examination  of  the  subject  will  re- 
move all  doubt.  Hawkins  cites  Staunford's 
Pleas  of  the  Crown,  who  lays  down  the  doctrine 
from  Britton.  The  latter  wrote  long  before  the 
statute  was  passed.  That  it  was  merely  declar- 
atory of  the  common  law,  will  also  be  seen  by 
2  Reeve's  History,  459.  If  then  it  be  true,  that 
the  common  law  excluded  a  juror  whose  opin- 
ion stood  on  only  part  of  the  evidence  ;  how 
much  more  strongly  does  it  follow,  where,  as 
in  this  case,  the  whole  cause  has  been  heard. 
The  juror  had  made  up  his  mind  on  full  proof. 
It  is  not  necessary  to  answer  gentlemen,  wheth- 
a  juror  should  be  excluded  because  he  has  pre- 
12 1*]  judged  the  law  of  the  case  alone.  *Un- 
less  the  defendants  could  produce  new  and 
weighty  evidence,  they  must  have  been  con- 
victed, so  far  as  their  conviction  depended  on 
Norwood. 

As  to  the  case  of  The  King  v.  Edmonds,  it  has 
already  been  sufficiently  answered.  I  aver  that 
the  decision  was  not  only  extrajudicial,  but  was 
founded  on  a  perversion  of  the  authorities  re- 
ferred to.  Hawkins,  in  particular,  who  is  much 
relied  on,  never  used  the  words  imputed  to  him 
by  Ch.  J.  Abbott. 

Curia,  per  WOODWORTH,  J.  This  case  has 
been  discussed  by  the  counsel  with  great  abil- 
ity. The  court  has  been  materially  aided  by 
the  researches  they  have  made. 

The  opinion  which  I  expressed,  on  allowiag 
the  certiorari,  has  been  confirmed,  as  well  by 
the  arguments  at  the  bar  as  by  my  own  investi- 
gation. 

It  was  not  denied  by  the  counsel  for  the  people 
that  if  the  challenge  to  Norwood  was  for  prin- 
cipal cause,  the  proceedings  in  the  court  below 
became  matter  of  record,  and  were  liable  to  re- 
view in  this  court.  I  shall,  therefore,  not  add 
anything  to  what  I  said  upon  the  subject  on  the 
former  occasion. 

The  first  question  which  I  shall  consider  will 
be,  whether  the  forming  or  expressing,  by  a 
juror,  of  an  opinion,  that  the  party  whom  he  is 
called  to  try,  is  guilty  of  the  offense  imputed  to 
him  by  the  indictment,  such  opinion  being 
founded  on  the  hearing  of  all  the  testimony  in 
a  former  trial  of  the  same  indictment,  consti- 
tutes a  good  cause  of  challenge;  and,  secondly, 
whether  it  is  a  principal  cause,  or  merely  one 
to  the  favor. 

It  is  admitted  that  every  citizen,  whether  ar- 
raigned for  crime  or  impleaded  in  a  civil  ac- 
tion, is  entitled  to  a  trial  by  a  fair  and  impartial 
Jury.  The  trial  by  jury  is  justly  considered  an 
nvaluable  privilege  ;  but  it  would  become  a 
mockery,  if  persons  who  had  prejudged  the 
case  were  admittted  as  impartial  triers.  All  the 
elementary  writers,  with  the  exception  of  Chit- 
ty,  lay  down  the  proposition  broadly,  that  if  a 
juror  has  declared  his  opinion  beforehand,  it  is 
a  good  cause  of  challenge.  (1  Arch.,  181,  182  ; 
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*2  Tidd,  779,  780;  Bacon,  title  Juries,  [*122 
E,  5;  Bull.  N.  P.,  807;  Hale,  Com.  Law.,  188. > 
Ld.  Coke  (1  Co.  Litt.,  155.  156)  says,  "he  ought 
to  be  least  suspicious; 'that  is,  to  be  indifferent, 
as  he  stands  unsworn, and  then  he  is  accounted, 
in  law,  liber  el  tegalishomo  ;  otherwise,  he  may 
be  challenged,  and  not  suffered  to  be  sworn." 

What  is  meant  by  a  person  standing  indiffer- 
ent 1  Manifestly,  that  the  mind  is  in  a  state  of 
neutrality,  as  respects  the  person  and  the  mat- 
ter to  be  tried  ;  that  there  exists  no  bias,  for  or 
against  either  party,  in  the  mind  of  the  juror, 
calculated  to  operate  upon  him ;  that  he  comes 
to  the  trial  with  a  mind  uncommitted,  and  pre- 
pared to  weigh  the  evidence  in  impartial  scales. 
It  seems  to  me,  that  a  juror  in  the  situation  of 
Mr.  Norwood,  so  far  from  standing  indifferent, 
had  already  condemned  the  defendants.  He 
stated  that  if  the  evidence  on  the  second  trial 
should  be  the  same  as  on  the  first,  he  should 
pronounce  them  guilty. 

It  was  well  remarked  by  the  defendant's 
counsel,  that  unless  the  defendants  produced 
some  new  and  weighty  evidence  to  change  the 
preconceived  opinion  of  the  juror,  their  con- 
viction was  inevitable,  so  far  as  their  convic- 
tion depended  on  him.  We  cannot  presume 
that  the  evidence,  on  the  part  of  the  public, 
would  be  less  convincing  than  on  the  first  trial ;. 
or  that  the  defendants  could  adduce  any  im- 
portant additional  testimony.  It  will  not  be  pre- 
tended that  any  of  the  jurors,  who  sat  on  the 
former  trial,  would  be  admissible  as  jurors  on 
the  second  trial  of  the  same  indictment.  I  can- 
not discriminate  between  those  jurors  and  Nor- 
wood. He  had  formed  as  decided  an  opinion 
on  the  merits  of  the  case  as  any  of  them.  That 
it  is  a  valid  exception  to  a  juror,  that  he  had 
previously  given  an  opinion  on  the  question  in 
controversy,  has  been  decided  in  this  court,  in 
case  of  Blake  v.  MiUspaugh,  1  Johns.,  316,  and 
Pringle  v.  Huse,  1  Cow.,  432. 

It  is  a  mistake  to  suppose  that  the  case  of 
Durell  v.  Mother,  8  Johns.,  445,  overruled  the 
decision  of  this  court  in  Blake  v.  Millspaugh. 
I  endeavored,  on  a  former  occasion,  to  show 
that  the  cases  are  perfectly  consistent  with  each 
other.  As  far  as  my  researches  have  extended , 
there  *has  been  a  uniformity  of  decis-  [*123 
ion  in  all  the  courts  of  the  several  States  of  the 
Union,  and  in  the  Circuit  Court  of  the  U.  S. 

Ch.  J.  Swift,  in  his  System  (2d  Vol.,  232), 
states  the  law  of  Conn,  (and  in  this  respect  it  is- 
there  understood  to  be  the  law  of  England), 
that  if  a  juror  has  published  his  opinion  upon 
the  particular  case,  it  is  a  principal  cause  of 
challenge.  In  Mass.,  if  a  juror  is  called,  who- 
was  of  the  grand  jury  when  the  indictment 
was  found,  it  has  been  held  to  render  him  not 
impartial,  as  a  juror  on  the  traverse  of  the  in- 
dictment ;  and  this  without  reference  to  any 
statutory  provision. 

The  same  doctrine  was  maintained  by  the 
Constitutional  Cour^of  South  Carolina.  State 
v.  Baldwin,  1  Con.  (S.  C.),  289,  301.  809,  321. 

I  had  occasion  in  my  former  opinion,  to  no- 
tice the  decision  of  Judge  Iredell,  on  the  mo 
tion  for  a  new  trial  in  the  case  of  Fries,  and 
also,  in  my  judgment,  the  conclusive  argu- 
ments of  Ch.  J.  Marshall,  on  the  trial  of  Col. 
Burr.  We  have  been  referred  to  the  impeach- 
ment of  Judge  Chase,  by  the  House  of  Repre- 
sentatives of  the  U.  S.  One  of  the  articles 
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against  him  was,  for  the  admission  of  Basset, 
as  a  juror  on  the  trial  of  Callender,  under  the 
alien  and  Sedition  Law.  Judge  Chase,  in  his 
answer,  admits  the  forming  and  expressing  of 
an  opinion  on  the  merits  of  a  case  to  be  tried, 
disqualifies  from  serving  as  juror.  He  puts  the 
admission  of  Basset.as  a  juror.upon  the  ground 
adopted  by  this  court,  in  Durell  v.Mosher,  that  a 
hypothetical  opinion,  founded  on  mere  rumor, 
does  not  disqualify.  Since  the  trial  of  the  in- 
dictment in  this  case,  the  trial  of  Merchant  and 
Curtis  took  place  in  Mass.,  before  Mr.  J.  Sto- 
ry ;  and  every  person  who  had  formed  or  ex- 
pressed an  opinion  of  the  guilt  of  the  accused, 
was  set  aside.  I  apprehend  that  no  adjudged 
case  can  be  found,  in  any  of  the  courts  in  this 
country,  where  a  juror  has  been  admitted  who 
had  formed  a  decided  opinion  on  the  merits  of 
the  case. 

On  the  argument,  the  case  of  King  v.  Ed- 
munds, 4  B.  &  A. ,  470,  was  cited  as  an  author- 
124*]  ity,  that  by  *the  common  law  of  En- 
gland, the  expression  of  an  opinion  by  a  juror, 
of  the  defendant's  guilt,  is  not  a  cause  of  chal- 
lenge, unless  it  be  made  in  terms,  or  under  cir- 
cumstances denoting  an  ill  intention  towards 
the  party  challenging. 

It  was  contended  by  the  defendant's  counsel, 
that  the  opinion  of  the  learned  Chief  Justice 
was  extrajudicial,  and  also,  that  he  had  mis- 
quoted Sergeant  Hawkins,  the  authority  prin- 
cipally relied  on  in  support  of  the  proposition. 
The  charge  calls  for  a  critical  examination. 

Gh.  J.  Abbott,  after  citing  Hawk.,  b.  2,  ch. 
42,  sec.  28,  says, "the  language  of  Mr.  Sergeant 
Hawkins,  on  this  subject  is,  that  if  the  jury- 
man hath  declared  his  opinion  beforehand, 
that  the  party  is  guilty,  or  will  be  hanged;  yet 
if  it  should  appear  that  the  juror  hath  made 
such  declaration  from  his  knowledge  of  the 
cause,  and  not  out  of  any  ill  will  to  the  party, 
it  is  no  cause  of  challenge."  And  then  the 
Chief  Justice  adds,  "so  that  in  the  opinion  of 
this  learned  writer,  the  declaration  of  a  jury- 
man will  not  be  a  good  cause  of  challenge, 
unless  it  be  made  in  terms,  or  under  circum- 
stances denoting  an  ill  intention  towards  the 
party  challenging." 

The  quotation  from  Hawkins  is  not  correct; 
neither  is  the  opinion  imputed  to  him  contained 
in  the  section. 

The  whole  of  the  28th  section  referred  to  by 
the  Chief  Justice,  is  thus  :  "It  hath  been  ad- 
judged a  good  cause  of  challenge  on  the  part 
of  the  prisoner,  that  the  juror  hath  a  claim  to 
the  forfeiture,  which  shall  be  caused  by  the 
party's  attainder  or  conviction;  or  that  he  hath 
declared  his  opinion  beforehand,  that  the  party 
is  guilty,  or  will  be  hanged,  or  the  like  ;  yet  it 
hath  been  adjudged,  that  if  it  shall  appear  that 
the  juror  made  such  declaration,  from  his 
knowledge  of  the  cause,  and  not  out  of  any  ill 
will  to  the  party,  it  is  no  cause  of  challenge." 

Sergeant  Hawkins,  or  Mr.  Leach,  the  editor 
of  the  last  edition  of  his  Treatise,  refers  for 
support  of  the  first  division,  to  wit :  "that  it  is 
a  good  cause  of  challenge,  that  a  juror  has  de- 
clared his  opinion  beforehand,  and  that  the 
party  is  guilty,  or  will  be  hanged,  or  the  like," 
125*]  to  the  21  *H.  VII.,  where  it  was  de- 
cided, that  it  is  a  good  cause  of  challenge,  to  say 
that  a  juryman  has  reported,  that  if  he  be  im- 
paneled, he  will  pass  for  the  plaintiff  ;  and  for 
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the  second  proposition,  "that  if  it  hath  been 
adjudged,  that  if  it  shall  appear  that  the  juror 
made  such  declaration  from  his  knowledge  of 
the  cause,  and  not  out  of  any  ill  will  to  the 
party,  it  is  no  cause  of  challenge,"  the  refer- 
ence in  Hawkins,  is  to  7  H.  VI.,  which  con- 
tains Justice  Babington's  charge  to  the  triors, 
in  an  action  of  replevin,  maintaining  the  doc- 
trine stated  by  Sergeant  Hawkins.  Thus,  it  is 
manifest,  he  gave  no  opinion  of  his  own,  but 
merely  collected  the  contradictory  opinions 
upon  that  question.  Of  this,  there  can  be  no 
doubt  on  referring  to  the  33d  section  of  the 
same  book  and  chapter  ;  where  he  observes, 
"but  these  matters  seeming  to  be  unsettled,  I 
shall  leave  them  to  be  further  considered  by 
others" — evidently  referring  to  all  the  anteced- 
ent conflicting  opinions,  and  not  intending  to 
express  any  opinion  himself.  It  appears,  then, 
that  the  doctrine  laid  down  by  Babington,«7., 
in  7  H.  VI.,  was  overruled  by  the  K.  B.  in  21 
H.  VII.  It  is  somewhat  remarkable  that  the 
Chief  Justice  seems  to  have  adopted  the  former 
and  rejected  the  latter  decision. 

In  the  course  of  Ch.  J.  Abbott's  opinion,  he 
refers  to  Peter  Cook's  case,  13  St.  Tr.,  334,  to 
prove  that  a  juror  himself  is  not  to  be  interro- 
gated, when  the  cause  of  challenge  tends  to 
his  dishonor  ;  and  that  it  is  a  very  dishonorable 
thing  for  a  man  to  express  ill  will  towards  a 
person  accused  of  a  crime,  in  regard  to  the 
matter  of  his  accusation. 

I  cannot  accede  to  the  proposition  that  a  ju- 
ror may  not  be  questioned,  whether  he  has 
formed  or  expressed  an  opinion.  In  the  case 
before  us,  it  is  altogether  improbable  that  Nor- 
wood, when  he  declared  his  opinion,  had  any 
idea  of  being  called  on  as  juror.  Having 
heard  the  trial,  he  could  scarcely  avoid  form- 
ing an  opinion  ;  and  it  by  no  means  affects  his 
honor  and  integrity  to  avow  it.  I  cannot  ac- 
count for  the  silence  of  Ch.  J.  Abbott,  when 
commenting  on  Peter  Cook's  trial,  as  regards 
the  right  of  interrogating  a  juror  in  [*12O 
case  of  a  challenge,  in  not  noticing  the  decis- 
ion of  the  court.on  the  right  of  challenging  a  ju- 
ror for  having  declared  his  opinion  beforehand. 
That  trial  took  place  at  the  Old  Bailey,  in  1696. 
Peter  Cook  was  indicted  for  high  treason.  He 
thus  addressed  the  court :  "My  Lord  :  Before 
the  jury  is  called,  I  am  advised,  that  if  any  of 
the  jury  have  said  already  that  I  am  guilty,  or 
they  will  find  me  guilty,  or  I  shall  suffer,  or 
will  be  hanged,  or  the  like,  they  are  not  fit  and 
proper  men  to  be  of  the  jury."  To  which  Ld. 
Ch.  J.  Treby  replied  :  "You  say  right,  sir  ;  it 
is  a  good  cause  of  challenge."  Justice  Rokeby 
said,  "that  will  be  a  sufficient  cause,  if  when 
they  come  to  the  book,  you  object,  and  be 
ready  to  prove  it." 

Justice  Powell  said,  "in  a  civil  case,  it  would 
be  a  good  cause  of  challenge,  if  a  man  have 
given  his  opinion  about  the  right,  one  way  or 
other." 

Treby,  Ch.  J.,  further  remarked,  "but  if 
any  man  in  this  panel  have  any  particular  dis- 
pleasure to  the  prisoner,  or  be  unindifferent, 
'or  have  declared  himself  so,  I  do  admonish 
and  desire  him,  to  discover  so  much  in  general; 
for  it  is  not  fit,  nor  for  the  honor  of  the  King's 
justice,  that  such  a  man  should  serve  on  the 
jury." 

Thus  it  appears,  that  on  Peter  Cook's  trial, 
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the  great  difficulty  was,  whether  the  jurors 
should  be  exaraine'd,  to  prove  what  the  judge 
thought  impeached  their  honor— that  they  had 
prejudged  the  prisoner.  But  on  the  point, 
whether  the  expression  of  an  opinion  by  a  ju- 
ror, of  the  prisoner's  guilt,  was  a  good  cause 
of  challenge,  the  judges  expressed  themselves 
as  I  have  stated.  I  have  not  found  a  single  ad- 
Judged  case,  since  the  case  of  Peter  Cook,  con- 
troverting the  opinion  there  expressed. 

Upon  the  reason  of  the  thing,  the  authority 
of  adjudged  cases,  and  the  general  understand- 
ing of  the  Bench  and  Bar,  I  have  no  doubt  that 
the  law  is  not  chargeable  with  such  injustice, 
as  to  warrant  the  admission  of  a  juror,  who, 
from  a  knowledge  of  the  facts,  or  information 
derived  from  those  who  knew  the  facts,  shall 
have  formed  or  expressed  an  opinion.  I  might 
proceed  to  illustrate  my  views  by  analogy,  be 
tween  the  case  at  bar,  and  other  cases,  where 
1127*]  *the  right  of  challenge  has  never  been 
disputed  ;  but  I  deem  it  unnecessary,  and  will 
only  add,  that  the  statutory  provision,  author- 
izing the  challenge  of  a  grand  juror,  who  shall 
be  called  on  the  petit  jury  to  try  the  same  in- 
dictment, is  clearly  in  affirmance  of  the  com- 
mon law  ;  and  proves  that  when  a  man  has 
formed  an  opinion,  even  upon  an  ex  parte 
hearing,  it  is  a  valid  exception  to  him  ;  a  for- 
tiori, the  objection  is  conclusive,  if  the  juror 
has  formed  an  opinion  upon  hearing  the  whole 
case.  That  the  statute  is  in  affirmance  of  the 
common  law,  is  clearly  established.  In  2  Haw., 
ch.  43,  sec.  27,  the  author  observes,  "it  is  ex- 
pressly enacted  by  25  Edw.  III.,  ch.  3,  which 
seems  to  have  been  made  in  affirmance  of  the 
common  law,  that  no  indictor  shall  be  put  in 
inquests,  upon  deliverance  of  the  indictees  of 
felonies  or  trespass,  if  he  be  challenged  for 
that  same  cause,  by  him  which  is  so  indicted." 
This  exception  against  a  juror  has  also  been 
adjudged  good,  "upon  the  trial  of  another  in- 
dictment or  action,  wherein  the  same  matter  is 
either  in  question,  or  happens  to  be  material, 
though  not  directly  in  issue."  (16.) 

Reeve,  in  that  part  of  his  history  of  the 
English  law  which  relates  to  the  reign  of  Ed- 
ward III.  (2  Reeve,  459, 460).  gives  this  account 
of  that  statute  :  "It  had  become  one  of  the  com- 
monest challenges  taken  to  a  juror,  that  he 
was  one  of  theindictors  :  but  notwithstanding 
the  old  law  allowed  this  challenge,  it  is  doubt- 
ful how  far  it  was  observed  ;  for  we  find  a  pe- 
tition of  the  commons  in  14  Edw.  III.,  for  a 
law  to  confirm  it.  This  was  at  length  done  by 
Statute  25  Edw.  III." 

To  remove  all  doubt  that  such  was  the  com- 
mon law,  it  is  mentioned  by  Britton,  ch.  4,  fol. 
12,  who  wrote  in  the  reign  of  Edw.  I.,  and 
whose  treatise  is  said  to  have  been  dictated  by 
that  prince,  the  Justinian  of  England,  that  a 
defendant  might  challenge  a  juror,  because  he 
was  one  of  those  who  indicted  him  ;  and  there 
was  a  presumption  that  all  who  indicted  him 
alill  bore  the  same  ill  will  against  him.  Britton 
wrote  many  years  before  the  Statute  25  Edw. 
III.  was  passed. 

1 28*]  *From  this  review,  it  seems  to  follow 
that  the  ingredient  of  ill  will,  superadded  to 
an  opinion  formed,  never  was  engrafted  upon 
the  common  law  in  England.  The  doctrine 
rests  on  the  charge  of  Jwtict  Babington  to  the 
triors,  in  7  Hen.  VI. ;  and  cannot  be  reconciled 
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with  the  acknowledged  right  of  the  accused  to 
challenge  a  grand  juror,  who,  by  the  finding 
of  the  Indictment,  had  expressed  an  opinion 
on  the  subject.  I  have  not  discovered  thatLd. 
Coke  refers  to  the  case  from  7  Hen.  VI.  It  is 
difficult  to  account  for  the  omission,  excepton 
the  ground  that  it  was  not  considered  author- 
ity ;  but  be  that  as  it  may,  it  is  evidently  irrec- 
oncilable with  Ld.  Coke's  doctrine  on  the  sub- 
ject of  challenge. 

The  wisdom  of  the  law  has  always  required 
that  the  jurors  should  come  to  the  trial  without 
prejudice  or  partiality,  as  respects  either  party. 
Can  it  be  for  a  moment  supposed,  that  a  man 
who  had  formed  such  an  opinion  as  Norwood 
had  could  stand  indifferent  or  impartial  ?  As 
observed  in  my  former  opinion,  all  exper- 
ience proves  the  difficulty  of  getting  rid  of 
opinions  deliberately  formed.  I  have  constant- 
ly referred  to  the  juror  Norwood,  because  the 
case  was  argued  on  the  exception  to  him  ;  but 
several  of  the  other  jurors  were  equally  excep- 
tionable. 

The  remaining  question  is,  was  the  opinion 
expressed  by  Norwood  a  ground  of  principal 
challenge  ?  The  court  below  judged  rightly  in 
considering  it  made  for  principal  cause.  Such 
challenges  are  for  causes  which,  in  judgment 
of  law,  indicate  bias,  or  which,  if  found  true, 
are  sufficient  of  themselves,  without  being  sub- 
mitted to  the  discretion  of  triors  ;  or  for  causes 
which  prove  evident  favor  or  enmity  in  the  ju- 
ror. -  (Tr.  perpais,  122,  128.) 

If  I  have  not  erred  in  what  I  have  already 
said,  the  law  does  presume  that  the  expression 
of  an  opinion  on  the  merits  of  a  case  indicates 
bias,  or  that  the  mind  of  the  juror  is  decidedly 
unfavorable  to  the  defendants.  It  is  then  a 
principal  cause  of  challenge.  All  the  authori- 
ties I  have  cited  prove  this  to  be  correct.  When 
the  law  has  declared  the  consequences  of  a  fact, 
and  the  fact  be  established,  it  becomes  the  duty 
of  the  court  to  make  the  application.  Other- 
wise, *different  sets  of  triors  might  de-  [*  1 2J> 
cide  differently  ;  and  thus  the  law  itself  be  per- 
verted. 

Upon  mature  consideration,  and  a  patient  re- 
view of  all  the  authorities,  it  is  the  opinion  of 
the  court  that  the  doctrine  laid  down  by  Ch. 
J.  Abbott,  in  relation  to  the  right  of  challenge, 
was  not  the  common  law  of  England,  Apr.  19, 
1775,  and  never  has  been  considered  as  the  law 
in  this  country. 

We  yield  more  readily  to  the  convictions  ex- 
pressed, because  they  accord  with  that  indul- 
gent spirit,  always  professed  by  the  law  to- 
wards the  accused,  as  to  the  conduct  of  the 
prosecution,  and  the  manner  of  trial.  Its  prog- 
ress has  always  kept  pace  with  political  liber- 
ty. From  the  reign  of  James  I.  to  that  of  Queen 
Ann,  during  which  time  the  English  Constitu- 
tion underwent  some  of  its  most  material  im- 
provements, it  remained  unsettled,  whether  an 
offender,  charged  with  a  capital  felony,  was 
entitled  even  to  examine  witnesses  on  oath  in 
his  favor.  In  the  struggle  between  the  Crown 
and  aristocracy  on  the  one  hand,  and  the  Com- 
mons on  the  other,  this  question  was  not  lost 
sight  of.  In  the  reign  of  James,  the  right  was 
for  the  first  time  carried  by  the  Commons  ;  but 
it  was  only  to  a  limited  extent,  being  confined 
to  the  three  northern  counties  of  England,  and 
to  felonies  committed  in  Scotland,  but  appoint- 
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«d  to  be  tried  in  those  counties.  In  the  7th  of 
Win.  III.  witnesses  were  first  allowed  to  pris- 
oners on  trials  for  certain  treasons  ;  and  in  the 
first  year  of  Queen  Ann,  the  right  was  extend- 
ed to  all  cases  of  treason  and  felony.  (4  Bl. 
Com.,  360.) 

It  was  not  till  the  7th  Wra.  III.  that  counsel 
was  allowed  to  the  prisoner  in  cases  of  high 
treason  and,  to  this  day,  a  man  indicted  for  a 
capital  felony  is  denied  counsel  on  the  question 
of  guilty  or  not  guilty  before  the  jury.  This 
last  fact  is  a  singular  feature  in  the  history  of 
English  jurisprudence ;  but  I  confess,  little 
more  so,  than  that  the  K.  B. ,  in  the  19th  century, 
should  have  denied  that  a  juror  having  ex- 
pressed a  deliberate  opinion  against  a  prisoner, 
was  a  cause  of  challenge.  It  is  not  surprising, 
that  for  the  support  of  such  a  principle,  scarce 
1  3O*]  anything  *more  can  be  found  than  a 
solitary  case  in  the  remote  and  comparatively 
dark  ages  of  the  law.  A  review  of  American 
authorities  on  the  same  question,  placing  the 
security  of  the  citizen,  as  we  think  they  do,  on 
higher  and  more  certain  ground — a  ground 
which  is  fortified  by  constitutions  or  statutes, 
giving  the  aid  of  counsel  on  all  questions,  fur- 
nishes matter  of  comparison,  decidedly  favora- 
ble to  the  institutions  of  our  country.  We  may, 
I  think,  assert  without  arrogance,  that  the  right 
of  trial  by  jury  has  been  cultivated  with  better 
skill,  taken  deeper  root,  and  promises  to  shed 
a  more  benign  and  salutary  influence  in  this 
land  of  constitutional  liberty  than  in  the  coun- 
try of  its  origin. 

I  have  now  examined  all  the  questions  deemed 
material  in  this  case.  My  brethren  on  the  bench 
concurring  in  the  views  I  have  taken,  the  con- 
sequence is,  that  a  valid  principal  cause  of 
challenge  having  been  overruled  in  the  court 
below,  a  new  trial  must  be  granted. 

SAVAGE,  Gh.  J.  I  have  nothing  to  add,  ex- 
cept to  express  my  concurrence  in  the  opinion 
delivered  by  Mr.  J.  Woodworth,  and  to  say 
that  Mr.  J.  Sutherland  (now  absent)  also  con- 
curs. 

On  this  decision  being  pronounced, 

Mr.  D.  Selden,  for  all  the  defendants,  except 
Barker,  moved  that  the  cause  be  sent  down  for 
trial  on  the  civil  side;  that  the  venue  be  changed 
from  the  City  and  County  of  N.  Y. ,  to  some 
other  county,  which  the  court  might  designate ; 
and  that  the  court  should  also  pronounce  on 
a  question  which  appeared  on  the  return,  rel- 
ative to  a  variance  between  the  indictment  and 
the  evidence  given  in  the  court  below — a  vari- 
ance which  he  contended  was  fatal,  but  which 
the  court  below  overruled  as  immaterial. 

The  motion  to  change  the  venue  was  found- 
ed on  an  affidavit  of  Vermilyea,  that  the  de- 
fendants pleaded  separately,  not  guilty  ;  that 
after  one  trial  of  this  cause  at  the  Oyer  and 
Terminer  of  N.  Y.,  in  Sept.,  1826, which  lasted 
25  days,  the  jury  disagreed,  and  were  dis- 
131*]  charged  ;  *that  the  cause  was  again 
tried  in  the  same  county,  in  Nov.  next  there- 
after, and  lasted  12  days.  That  during  these 
trials,  the  court-room  and  the  avenues  and  pas- 
sages were  crowded  with  spectators,  a  portion 
of  whom  expressed  their  hostility  to  the  de- 
fendants, by  clapping  hands,  stamping  and 
other  means.  That  it  appeared  that  most  of 
the  matters  of  complaint  against  the  defendants 
were  entirely  distinct ;  but  owing  to  the  frame 
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of  the  indictments,  and  the  rules  adopted  on 
the  trial,  they  were  admitted  in  evidence;  and 
that  various  transactions  were  proved,  with 
which  part  of  the  defendants  appeared  to  have 
had  no  connection;  and  other  transactions  with 
which  others  of  the  defendants  appeared  to 
have  had  no  connection;  that  owing  to  the  fail- 
ure of  two  certain  incorporated  companies  who 
had  practiced  issuing  bonds  for  the  payment 
of  money,  held  by,  and  yet  unpaid,  in  the  hands 
of  great  numbers,  mostly,  if  not  entirely,  in 
the  City  of  N.  Y.,  and  with  each  of  which 
companies  some  of  the  defendants  were  con- 
nected.and  the  losses  sustained  by  several  other 
incorporated  companies  in  the  city,  which  losses 
were  sought  to  be  fixed  on  the  defendants  or 
some  of  them,  added  to  other  causes  of  indi- 
vidual dislikes,  an  extent  of  hostile  feeling  had 
been  excited  against  the  defendants  in  the  city, 
which  the  dependent  believed  almost  commen- 
surate with  its  population.  That  the  bond  and 
stockholders  of  the  companies  named,  and 
those  interested  therein,  were  very  numerous  ; 
and  they,  and  those  connected  with  them,  by 
ties  of  interest  or  relationship,  comprehended 
a  very  large  body  of  the  people  in  the  city. 

That  during  the  first  trial,  portions  of  the 
testimony  and  proceedings  were  published 
from  day  to  day  in  some  of  the  daily  papers. 
That  all  the  evidence,  in  many  important  re- 
spects erroneously  stated,  and  injuriously  to 
the  defendants'  characters, was  published  after 
the  jury  retired,  and  before  they  returned,  as 
the  dependent  believed,  in  all  the  daily  papers 
of  the  city.  That  only  parts  of  the  testimony 
on  the  second  trial  were  published,  with  the 
openingof  the  District  Attorney  and  thecharge 
of  the  judge,  but  not  the  speeches  of  counsel. 
That  the  charge  was  Calculated  to  ex-[*132 
cite  public  feeling  against  the  defendants. 
From  the  above  circumstances  and  others,  the 
dependent  believed  that  the  defendants  could 
not  have  a  fair  and  impartial  trial  in  the  city. 
That  seven  other  indictments  against  other  de- 
fendants, a  portion  of  them  including  the  pres- 
ent defendants,  or  some  of  them,  had  also  been 
found  in  the  city,  the  subject  of  which,  the  de- 
ponent believed,  came  under  examination  in 
the  trials  of  the  indictment  in  this  cause. 

Mr.  H.  Maxwell,  Dist.  Atty.,  read  an  affida- 
vit of  one  of  the  marshals  of  the  city,  that  he 
constantly  attended  both  trials,  to  which  his 
attention  was  directed.  He  believes  that  many 
attended  from  mere  curiosity.  That  the  clap- 
ping, stamping,  and  other  indications  referred 
to  in  Vermilyea's  affidavit,  took  place  during 
the  trials  when  the  conduct  of  the  defendant 
(Barker)  was  referred  to ;  and  were  exhibited 
as  well  on  one  side  as  the  other.  That  during 
the  speeches  of  Barker  the  audience  seemed 
pleased,  and  manifested  their  feelings  several 
times  by  voice  and  movements  of  various 
kinds.  That  he  did  not  believe  any  persons 
attended  with  a  view  of  making  any  impres- 
sion on  the  minds  of  the  jury  against  the  de- 
fendants. That  during  the  examination  of 
witnesses,  on  the  second  trial,  very  few  per- 
sons attended  ;  and  during  that  time  no  intem- 
perate or  improper  conduct  of  any  kind  was 
manifested  by  any  of  the  persons  attending. 
That  the  speeches  of  Barker  were  published 
in  the  newspapers ;  and  that  he  had  published 
a  pamphlet  containing  many  matters  respect- 
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ing  the  trial.  That  from  his  opportunity  of 
hearing  the  expression  of  public  opinion,  he 
believed  there  could  be  no  difficulty  in  obtain- 
ing a  jury  in  N.  Y. 

It  further  appeared,  from  the  certificate  of 
the  clerk  of  the  Oyer  and  Terminer,  that  a 
great  number  of  jurors  were  returned  at  each 
of  the  terms  at  which  the  respective  trials  took 
place,  and  that  juries  were  formed  for  both 
trials  after  very  few  challenges. 

Mr.  Selden,  after  discussing  the  question  of 
variance,  proceeded  to  that  branch  of  the  mo- 
133*]  tion  which  sought  a*change  of  venue. 
In  support  of  this,  he  relied  mainly  upon  what 
was  said  by  Ld.  Mansfield,  in  Rex  v.  Cowle,  2 
Burr.,  859,  860,  that  "where  an  impartial  trial 
cannot  be  had  in  the  proper  county,  it  shall  be 
tried  in  the  next ; "  and  what  he  said  to  the 
same  effect  in  Rex  v.  Harris,  3  Burr.,  1333. 

At  any  rate,  he  said,  the  court  will  send  this 
cause  down  for  trial  on  the  civil  side.  It  was 
decided  in  People  v.  Townsend,  1  Johns.  Cas., 
104,  that  an  indictment  for  perjury  once  re- 
moved to  this  court  by  certiorari  cannot  be  re- 
mitted to  the  court  below  for  trial ;  that  there 
is  no  process  known  to  the  law  which  will 
carry  it  back.  That,  in  case  of  a  misdemeanor, 
it  must  be  tried  at  bar  or  sent  down  to  the  cir- 
cuit. And  if  the  crime  be  felony,  it  was  for- 
merly doubted  whether  there  was  even  an  elec- 
election  to  send  it  down  to  the  circuit — whether 
it  must  not  be  tried  at  bar,  if  tried  in  this  court 
at  all.  It  is  a  general  rule  that  if  a  record  once 
come  into  the  K.  B.  (and  the  rule  is,  of  course, 
the  same  as  to  this  court),  it  cannot  be  remand- 
ed, (a)  Had  it  not  been  for  the  Statute,  1  R.  L. , 
496,  sec.  7,  answering  to  6  Hen.  VIII.,  ch.  6, 
indictments  for  felonies  removed  here  must 
always  have  remained.  It  is  in  virtue  of 
that  statute  that  they  go  down  to  the  Oyer 
and  Terminer  of  the  proper  county.  Faza- 
charly  v.  Soldo,  1  Salk.,  352;  S.  C.,  6  Mod., 
177,  178. 

But  suppose  this  court  have  a  discretion; 
under  the  Statute  Relating  to  Felonies  they 
have  a  like  discretion.  They  may  or  may  not 
send  the  cause  down  to  the  Over  and  Term- 
iner. Thus,  in  Goodwin's  case,  People  v.  Good- 
win, 18  Johns.,  206,  which  was  manslaughter, 
the  cause  came  to  this  court  on  certiorari,  and 
was  sent  down  to  the  sittings  in  this  city  for 
trial.  Admitting,  then,  for  the  sake  of  argu- 
ment, that  the  two  case  stand  on  the  same 
footing,  we  see  that  the  court  will  prefer  the 
civil  side.  It  saves  their  immediate  control 
of  the  whole  case. 

134*1  *Mr.  MaxweU,  Dist.  Atty.,  also  ex- 
amined the  question  of  variance. 

As  to  the  other  questions,  he  said  no  motion 
could  be  sustained  to  change  the  venue,  in  the 
proper  sense  of  the  word.  That  must  be  re- 
tained on  the  record.  The  only  power  the 
court  possesses  as  to  the  place  of  trial  is  to 
order  a  suggestion  upon  the  record  that  an  im- 
partial trial  cannot  be  had  in  this  city,  and  di- 
rect a  trial  in  some  foreign  county ;  or  rather, 
as  the  cases  cited  from  Burrow  say,  in  the  next 
or  next  adjoining  county.  This  is  the  farthest 
the  cases  have  gone.  Are  the  court  prepared 

(a)  1  Roll.  Abr.,  534,  G,  pi.  2 ;  Id.,  pi.  3,  &c. :  The 
Kinjr  v.  Holland,  Aleyn,  14,  8.  C. :  Styles,  84,  8.  C. ; 
«..  94,  8.  C. :  Bro.,  Record,  44.  46 ;  Jurisdiction,  48 ; 
Bishop  of  Bristol  v.  Proctor,  1  Roll..  287;  Fazac- 
harly  v.  Baldo,  1  Salk.,  352 ;  8.  C.,  6  Mod.,  177, 178. 
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to  say  that  the  case  made  out  on  the  affidavits 
will  warrant  a  suggestion  that  an  impartial 
trial  cannot  be  had  in  this  city  ;  or,  if  it  can- 
not, that  such  a  trial  can  be  had  in  an  adjoin- 
ing county  ?  Three  defendants  have  not  felt 
themselves  warranted  in  making  any  affidavit. 
Only  one  of  them  has  sworn.  He  certainly 
shows  but  a  limited  state  of  excitement  at 
most ;  and  even  there  his  affidavit  is  met  by 
one  equally  strong  on  the  other  side.  The 
expression  of  opinion  in  the  affidavit  is  noth- 
ing, any  further  than  it  is  warranted  by  the 
particulars.  In  Rex  v.  Harris,  3  Burr.,  1383,. 
Ld.  Mansfield  says  there  must  be  a  clear  and 
solid  foundation  for  the  suegestion.  And  vide 
N.  Y.  v.  Dawson,  2  Johns.  "Cas.,  335,  336. 

But  if  the  affidavit  of  the  defendant  who 
has  sworn  is  enough  to  make  out  the  neces- 
sary clear  and  solid  foundation,  what  evidence 
have  the  court  that  the  same  objection  doea 
not  exist  in  the  adjoining  counties  ?  They, 
of  course,  have  heard  as  much  of  the  trial, 
and  have  read  the  newspapers  mentioned  in 
the  affidavits,  even  with  more  ^attention  than 
many  of  the  citizens  of  N.  Y.  In  the  more 
scattered  and  more  inquisitive  population  of 
the  country,  we  should,  I  believe,  seek  with 
less  hope  of  an  unbiased  jury  than  among  the 
crowded  and  various  population  of  a  great 
city,  though  the  very  theatre  of  the  alleged 
offense.  The  population  here  is  more  mixed  ; 
many  are  engaged  in  pursuits  which  prevent 
their  attention  from  being  particularly  occu- 
pied with  this  affair.  There  cannot  be  a  doubt 
that  a  large  portion  of  the  community  can  be 
found  with  minds  wholly  uncommitted,  and 
*coming  within  the  strictest  idea  of  [*135 
impartial  jurors  which  the  court  have  ad 
vanced,  or  that  even  the  counsel  concerned 
will  think  of  advancing. 

At  any  rate,  the  experiment  should  be  made 
here.  If  it  fails,  the  defendants  can  then  move 
in  August  Term. 

As  to  the  power  of  the  court  to  remit  the 
record,  if  a  statute  was  thought  necessary  to 
enable  them  to  send  back  indictments  for  fel- 
ony, it  does  not  follow  that  one  was  required 
in  case  of  misdemeanors.  They  are  a  less  im- 
portant class  of  crime,  and  the  propriety  of 
their  being  remitted  is  more  striking.  There 
being  no  statute  on  the  subject,  therefore,  the 
inference  would  rather  be  that  the  court  had 
the  power  at  common  law.  By  the  Statute,  1 
R.  L.,  339,  sec.  15,  the  power  of  the  Oyer  and 
Terminer  is  general  to  hear  and  determine  all 
crimes  and  misdemeanors,  and  deliver  the 
jails  of  all  prisoners,  without  exception. 

True,  there  is  no  writ  in  the  books  for  car- 
rying the  cause  back.  But  the  usual  practice 
has  been,  whenever  a  record  is  remitted,  to 
enter  an  order  or  memorandum  in  the  minutes 
of  the  court ;  and  it  is  then  remitted  without 
any  further  attention  to  form.  This  accounts 
for  there  being  no  writ. 

Mr.  T.  J.  Oakley,  in  reply,  after  arguing  the 
question  of  variance.  If  -the  court  cannot 
now  judicially  pass  on  this  question,  it  is  at 
least  an  additional  reason  why  they  should  re- 
tain a  prompt  and  complete  control  of  the 
cause,  by  sending  it  down  on  the  civil  side, 
even  if  they  have  a  right  to  send  it  to  the  Oyer 
and  Terminer.  It  is  a  question  of  evidence, 
which  cannot  come  up  on  a  bill  of  exceptions 
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<this  being  a  criminal  cause),  and  the  court 
will  retain  their  control  for  the  sake  of  saving 
the  defendant's  rights  in  their  full  extent. 
The  court  can  then  grant  a  new  trial  for  any 
mistake  of  the  judge,  as  in  a  civil  cause. 
People  v.  Crosswell,  1  Cai.,  149. 

Mr.  Barker,  in  person,  moved  for  a  rule  that 
he  be  tried  separately  from  the  other  defend- 
ants, by  a  struck  jury,  at  the  bar  of  the  Su- 
preme Court,  or  at  the  circuit  on  the  civil  side. 
136*]  *SAVAGE,  Oh,  J.  Mr.  Barker,  have 
you  given  notice  of  this  motion  to  the  District 
Attorney  ? 

Mr.  JJarker.    I  have  not. 

SAVAGE,  Oh.  J.    This  was  necessary. 

Mr.  Maxwell,  District-Attorney,  being  pres- 
ent, consented  that  the  motion  should  be  made 
without  notice. 

Mr.  Barker  then  read  his  own  affidavit,  that 
the  case  was  rendered  complicated  by  coupling 
him  with  others,  and  with  transactions  and  in- 
stitutions with  which  he  had  no  connection  ; 
that  the  circuit  judge  declared,  during  the  first 
trial,  that  it  was  so"  complicated  that  the  hu- 
man mind  was  scarcely  capable  of  compre- 
hending its  merits.  That  he  pressed  the  Oyer 
and  Terminer  for  a  separate  trial,  and  offered 
to  swear  that  he  did  not  think  that  any  jury, 
formed  in  the  ordinary  way,  could  be  made  to 
understand  his  case,  if  he  should  be  tried  in 
connection  with  the  other  defendants  ;  but  a 
separate  trial  was  denied.  That  three  defend- 
ants,originally  included  in  the  same  indictment, 
had  been  separated,  before  his  motion  to  be 
tried  separately  was  made,  one  of  whom  was 
afterwards  tried  and  acquitted  ;  that  another 
had  furnished  papers  against  the  deponent.and 
that  three  of  the  counsel  for  the  other  defend- 
ants made  a  violent  attack  on  the  deponent  in 
summing  up. 

As  a  reason  for  a  trial  at  bar,  he  urged  that 
the  case  was  one  of  great  difficulty,  and  which 
required  great  examination.  As  such,  it  was 
within  the  meaning  of  the  Statute,  1  R.  L., 
325,  sec.  1,  which  provides  that  the  trial  of 
such  a  case  at  bar  may  be  ordered  by  this  court. 

SAVAGE,  CJi.  J.  The  counsel  for  three  of  the 
defendants  move  that  the  cause  shall  be  car- 
ried down  to  the  circuit  for  trial,  instead  of 
being  remitted  to  the  Oyer  and  Terminer;  and 
that  the  venue  be  changed.  They  also  request 
us  to  instruct  the  circuit  judge  on  a  question 
of  variance  between  the  indictment  and  evi- 
dence, which  was  raised  and  passed  upon  by 
137*]  the  court  below.  That  court  *held  the 
variance  to  be  immaterial.  It  is  contended  that 
they  erred  in  this,  among  other  things  ;  and  in 
returning  to  the  certiorari,  which  was  granted 
particularly  to  bring  up  the  question  of  chal- 
lenge, they  have  gone  on  to  state  the  evidence, 
•out  of  which  the  motion  to  instruct  arises. 

We  cannot  notice  that  part  of  the  return 
which  relates  to  the  evidence.  The  testimony 
is  no  part  of  the  record  in  the  court  below.  It 
is  not,  therefore,  removable  either  by  writ  of 
«rror  or  certiwari.  The  Statute  authorizing  a 
bill  of  exceptions  does  not  extend  to  criminal 
cases,  and  if  they  were  reached  by  the  Statute, 
no  bill  has  been  signed.  The  circumstance  that 
the  matter  appears  on  the  return,  if  it  be  not 
properly  there,  will  not  authorize  us  to  notice 
it  for  the  purpose  of  now  expressing  an  opin- 
ion upon  its  merits. 
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This  is,  however,  one  reason  why  we  should 
listen  to  the  motion  for  continuing  this  cause 
on  the  civil  side.  We  know  enough  of  the 
cause  to  see  that  several  grave  questions  may 
arise,  which  it  may  be  desirable,  on  the  part  of 
the  defendants,  to  have  reviewed  ;  but  in  re- 
lation to  which,  they  might  be  embarrassed, 
and  perhaps  entirely  defeated,  if  put  to  their 
remedy  by  certiorari  from  the  court  below. 
Without  saying,  therefore,  whether  we  have 
the  power  to  send  down  a  record  once  removed 
by  certiorari,  except  upon  the  statute  which  re 
lates  to  felonies,  we  grant  the  motion  that  this 
cause  be  carried  down  to  the  circuit. 

Shall  it  go  down  to  the  circuit  in  the  City  and 
County  of  N.  Y.  ?  Changing  the  venue,  speaking 
technically,  is  out  of  the  question.  The  course 
in  criminal  prosecutions,  where  a  clear  case  is 
made  out,  is,  to  order  a  suggestion  upon  the 
record,  that  a  fair  and  impartial  trial  cannot  be 
had  in  the  county  where  the  offense  is  laid.  A 
venire  is  then  awarded  to  the  sheriff  of  another 
county,  and  the  cause  tried  there  ;  the  indict- 
ment remaining  unaltered  as  to  the  venue. 
What  is  shown  to  us  as  the  foundation  for  such 
a  suggestion  ?  General  expressions  of  belief 
are  made  in  the  affidavits ;  but  these  cannot  be 
regarded  on  either  side.  We  must  look  to  the 
facts.  These  are  tokens  of  public  disapproba- 
tion at  the  City  Hall,  in  the  course  of  the 
*former  trials — the  number  of  chal-  [*138 
lenges,  publications  in  newspapers,  and  an  in- 
clination to  fix  on  the  defendants  as  the  cause 
of  many  pecuniary  disappointments  in  the  city. 
But  we  are  by  no  means  prepared  to  say,  from 
these  facts, that  an  impartial  jury  cannot  be  se- 
lected here,  especially  under  the  qualifying 
circumstances  of  the  case.  The  motion  is  'sup- 
ported by  a  single  affidavit,  made  by  one  of  the 
defendants.  No  disinterested  citizen  attests  to 
any  ground  for  the  suggestion  ;  and  two  of  the 
defendants  who  move,  have  made  no  affidavit. 
As  to  the  public  expressions,  it  seems  from  a 
counter  affidavit,  that  they  were  not  entirely 
disapprobatory,  but  sometimes  complimentary, 
especially  towards  one  of  the  defendants.  Pub- 
lications in  the  newspapers  have  been  favor- 
able to  both  sides.  We  cannot  believe,  for  a 
moment,  that  the  inhabitants  of  this  large  city 
have  been  so  much  and  so  extensively  excited, 
as  to  render  a  fair  and  impartial  trial  impossi- 
ble, or  even  improbable.  The  motion  for  a  sug- 
gestion is,  therefore,  denied. 

Mr.  Barker  submits,  on  his  own  behalf*  a 
motion,  having  a  distinct  object.  He  wishes  us 
to  order  a  trial  at  bar  ;  and,  at  any  rate.thathe 
be  tried  separately  from  the  other  defendants, 
and  by  a  struck  jury.  Granting  either  branch 
of  his  motion,  would,  in  effect,  separate  him 
from  the  other  defendants. 

We  think  the  indictment  must  go  down  to 
the  circuit,  as  to  all  the  defendants,  including 
Mr.  Barker  ;  and  upon  the  ordinary  venire. 
The  cause  going  there,  the  question  of  sever- 
ance must  be  decided  by  the  judge  before  whom 
the  trial  takes  place.  It  is  now  the  settled  doc- 
trine, that  the  right  of  peremptory  challenge 
being  out  of  question,  two  or  more  defendants 
jointly  indicted,  are  to  be  tried  jointly  or  sepa- 
rately in  the  discretion  of  the  court.  Perhaps 
we  might  think,  were  the  cause  pending  before 
us  for  trial, and  the  case  presented  as  it  now  ap- 
pears, that  the  defendants  should  be  separately 
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tried  The  ends  of  justice  may,  doubtless,  be 
materially  affected  by  refusing  a  separate  trial 
in  some  cases  ;  and  where  the  discretion  con- 
fided to  the  judge  is  not,  in  the  opinion  of  the 
i;j»*]  bench,  properly  "exercised,  they  may 
perhaps  grant  a  new  trial  for  that  reason;  for  it 
Is  a  legal  and  not  an  arbitrary  discretion.  But 
we  cannot  now  decide  the  point.  We  do  not 
know  how  the  facts  may  appear  to  be  at  the 
circuit. 

WOODWORTH,  J.  There  is  no  doubt  of  pur 
power,  upon  a  proper  case,  to  send  a  criminal 
cause  down  for  trial  to  a  county  other  than 
that  in  which  the  venue  is  laid.  Crimes,  how- 
ever, are  essentially  local.  Hence  the  venue, 
as  such,  cannot  be  changed.  The  place  of  trial 
must  be  altered  by  suggestion,  and  on  clear 
proof  that  the  cause  cannot  be  tried  in  the 
county  where  the  offense  is  laid, with  safety  to 
the  rights  of  the  defendant.  The  present  mo- 
tion rests  on  a  single  affidavit  of  one  of  the  de- 
fendants ;  and,  independent  of  the  opposing 
affidavit,  I  cannot  say  I  am  satisfied  there  is 
any  danger  in  a  N.  Y.  jury.  Allow  the  affida- 
vit in  its  full  force,  and  draw  every  possible  in- 
ference from  it  in  favor  of  this  branch  of  the 
motion,  and  I  think  it  insufficient.  It  can 
hardly  be  a  question,  that  out  of  the  large  and 
various  population  of  this  city,  12  men  can  be 
found  with  minds  in  a  state  of  complete  neu- 
trality. There  is  less  danger  of  a  partial  jury 
since  the  decision  just  pronounced,  which  ex- 
cludes every  one  who  has  expressed  an  opin- 
ion ;  and  opens  the  full  means  of  ascertaining 
the  fact,  even  by  an  appeal  to  the  juror  him- 
self under  oath.  Besides,  as  we  send  the  cause 
down  on  the  civil  side,  it  goes  subject  to  all  the 
incidents  of  an  ordinary  action  between  party 
and  party,  so  far  forth  as  reviewing  the  pro- 
ceedings before  the  circuit  judge  is  concerned. 
Should  errors  intervene  in  the  selection  of  a 
jury,  the  receipt  of  proofs,  &c.,  they  can  be 
corrected  on  motion  by  the  party  grieved. 
There  is  no  need  of  that  consent  and  co-oper- 
ation on  the  part  of  the  Circuit  Court,  which 
would  be  necessary  in  an  inferior  tribunal,  to 
warrant  the  revisal  of  a  matter  out  of  the  rec- 
ord. 

To  decide  now  whether  the  evidence  sup- 
ported the  indictment,  would  be  to  anticipate 
that  it  will  be  the  same  on  the  trial  yet  to  take 
place.  The  difficulty  may  be  obviated.  The 
question  may  or  may  not  arise  there  ;  and  1 
i"4O*]  *do  not  think  it  proper  that  we  should 
examine  and  pass  upon  a  point  so  entirely  hy- 
pothetical, even  supposing  it  to  be  properly 
before  us  on  the  return. 

I  concur  with  the  Chief  Justice  in  his  remarks 
upon  Mr.  Barker's  motion,  and  particularly  in 
the  suggestion  upon  the  question  of  severance 
We  do  not  consider  the  case  before  us,  for  the 
purpose  of  deciding  what  the  judge  should  do 
in  the  exercise  of  that  discretion  which  he  un 
doubtedly  possesses.  But  I  clearly  hold,  tha 
were  I  presiding  at  the  trial  of  a  crimina 
charge  against  persons  jointly  indicted,  bu 
wholly  disconnected  in  the  acts  through  which 
they  are  sought  to  be  convicted,  on  ascertain 
ing  that  fact,  I  should  deem  it  my  duty  to  gran 
them  separate  trials.  I  state  this,  however,  a 
a  general  proposition,  without  saying  wha 
this  case  is.  Nor  can  we  anticipate  what  it  wil 
turn  out  to  be  at  the  circuit. 
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SUTHERLAND,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Mr.  Maxwell,  District  Attorney,  moved  that 
he  defendants  enter  into  the  proper  recogni- 
zances. 

He  also  suggested,  that  owing  to  the  new  di- 
ection  the  cause  was  about  to  take,  a  difficulty 
might  occur  in  coercing  the  attendance  of  wit- 
nesses at  the  circuit,  if  they  should  disobey  a 
ubpoena.  He  had  been  put  to  the  necessity,  on 
he  former  trial,  of  moving  for  and  obtaining 
rom    the   oyer    and    terminer,  attachments 
.gainst  a  number  of  unwilling  witnesses  ;   but 
was  not  aware  that  the  Circuit  Court  possessed 
he  power  to  grant  that  writ,  for  the  purpose 
of  compelling  them  to  testify. 

SUTHERLAND,  J.  The  Statute,  sess.  47,  ch. 
325,  sec.  3,  authorizes  the  Circuit  Court  to  at- 
ach  witnesses  who  have  disobeyed  a  subpoena. 
[  have  known  the  power  conferred  by  that 
statute,  to  be  exercised  for  the  purpose  of 
jringing  in  the  witnesses  to  testify. 

Mr.  Maxwett.  There  are  other  indictments 
sending  at  the  Oyer  and  Terminer,  like  those 
Before  the  court,  involving  the  same  questions, 
and  requiring  the  attendance  of  *the  [*141 
same  witnesses.  I  submit  whether  I  shall  give 
these  the  same  direction  by  issuing  writs  of 
certiorari,  for  their  removal  to  this  court. 

SAVAGE,  Ch.  J.  You  must  take  your  own 
course  on  that  subject.  You  have  a  right  to 
remove  the  other  causes,  or  to  try  them^where 
they  are,  as  you  shall  think  advisable. 

The  defendants  who  had  prosecuted  the  cer- 
tiorari then  appeared  in  court,  and  entered  into 
recognizances  ;  the  form  or  amount  of  which 
was  hot  questioned  by  the  District  Attorney. 

He  suggested  that  the  sureties  should  justify. 

SAVAGE,  Ch.  J. ,  said  this  would  have  been 
required  as  a  matter  of  course,  had  it  been  de- 
manded in  season.  *But  the  sureties  [*142 
had  gone  from  the  bar,  before  the  motion  was 
made. 

Mr.  Selden.  They  are  the  same  sureties  who 
were  received,  without  objection,  in  the  Oyer 
and  Terminer. 

Mr.  Maxwell  did  not  further  press  his  motion 
for  a  justification,  but  he  suggested  that  the  de- 
fendants should  now  plead  to  the  indictment. 

Mr.  Selden.  They  pleaded  in  the  court  be- 
low. Their  plea  stands  on  the  record,  which 
is  removed  ;  and  upon  which  the  cause  is  to  go 
down. 

SAVAGE,  Ch.  J.  I  believe  that  is  sufficient. 
Strictly,  there  need  not  be  a  new  plea. 

WOODWORTH,  J.  The  dispute  seems  to  be 
upon  a  matter  of  mere  form.  Is  there  any  ob- 
jection to  pleading de  now? 

Mr.  Selden.     Not  in  the  least. 

He  then  pleaded  not  guilty,  for  all  the  de- 
fendants except  Barker,  who  pleaded  for  him- 
self. 

Mr.  Maxwell.  Here  are  several  other  defend- 
ants in  this  indictment,  who  did  not  join  in  the 
certiorari,  and  who  are  yet  to  be  tried.  The  in- 
dictment is  here  as  well  in  respect  to  them,  as 
those  who  have  appeared  and  given  sureties. 
The  defendants  who  did  not  join  in  the  writ 
should  also  appear,  and  enter  into  a  recogni- 
zance, and  put  in  pleas. 

SAVAGE,  Ch.  J.  They  are  not  here  and,  there- 
fore, cannot  now  plead,  or  give  sureties.  If 
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they  will  not  voluntarily  appear,  you  can  bring 
them  upon  a  capias. 

Mr.  Maxwell  suggested  a  difficulty  which 
might  arise,  under  the  present  organization  of 
the  judiciary,  as  to  the  mode  of  informing  this 
court  what  sentence  they  should  pass  in  case  the 
defendants  are  convicted.  The  circuits  general- 
143*]  ly*  not  being  holden  by  any  member  of 
the  Bench  as  formerly,  how  will  the  court  be 
able  to  estimate  the  measure  of  punishment  ? 

The  Court  intimated  that  they  must  have, 
not  only  the  record  and  postea,  but  the  circum- 
stances in  evidence  must  be  laid  before  them 
by  a  case,  or  in  some  other  way. 

S.  C.— 6  Cow.,  555. 

Cited  in— 4  Wend.,  238 ;  17  Wend.,  70, 469 ;  21  Wend., 
542 ;  25  Wend.,  169  ;  1  Hill,  182 ;  5  Hill,  268:  7  Hill,  148; 
IDen.,  305;  4Den.,33;  39  N.  ¥".,88;  43N.Y.,  33:74 
N.  Y.,  281 ;  79  N.  Y.,  50 ;  3  Hun,  561 ;  20  Barb.,  281 ;  6 
T.  &  C.,  330 ;  5  How.  Pr.,  27;  6  How.  Pr.,  26 ;  38  How. 
Pr.,  451 ;  3  Abb.  Pr.,  47;  7  Abb-  N.  S.,382:  15  Abb.  N. 
S.,  220 ;  6  Abb.  N.  C.,  4 ;  1  Park.,  373 ;  3  Park.,  188 ;  4 
Park.,  135 ;  3  Leg.  Obs.,  290 ;  3  Co.  R.,  78 ;  43  N.  J.  L., 
372;  21  Am.  Dec.,  129;  38  Am.  Dec.,  516  (3  Scam.,  76); 
47  Am.  Dec.,  230. 


Ex  PARTE  BARKER. 

Practice —  When  the  Supreme  Court  will  Give  an 
Opinion  Advisory  to  AnotJier  Court — Bill  of 
Exceptions,  Inapplicable  to  Criminal  Cause. 

The  Supreme  Court  will  not  give  an  opinion  advi- 
sory to  another  court,  after  that  court  has  rendered 
judgment. 

Otherwise,  if  judgment  be  suspended  for  the  pur- 
pose of  obtaining  the  opinion  of  the  Supreme  Court. 

A  bill  of  exceptions  is  inapplicable  to  a  criminal 
cause. 

Questions  of  evidence  are,  therefore,  brought 
from  criminal  courts,  before  the  Supreme  Court, 
by  consent,  judgment  being  suspended. 

Such  suspension  is  of  course,  where  there  is  a 
doubt. 

The  matter  then  comes  before  the  Supreme  Court, 
on  a  case,  upon  which  they  will  advise  the  inferior 
court ;  or  on  certiorari  and  habeas  corpus,  with  a 
case,  whereupon  the  Supreme  Court  will  grant  a 
new  trial ;  or  if  they  refuse  it,  give  judgment  them- 
selves. 

BARKER  was  convicted  of  a  libel  at  the  last 
General  Sessions  of  the  Peace  of  the  City 
and  County  of  N.  Y.,  and  sentenced  to  pay  a 
fine,  which  had  been  paid  accordingly. 

Mr.  T.  A.  Emmetl,  for  the  defendant,  now 
moved  that  this  court  advise  the  court  below, 
whether  it  had  ruled  correctly  on  certain  ques- 
tions of  evidence  arising  upon  the  trial.  The 
motion  was  founded  on  a  case  made  and  con- 
sented to  by  the  court  below,  upon  which  they 
agreed  that  Barker  might  obtain  the  opinion 
of  this  court. 

Mr.  D.  Selden,  same  side,  said  that  he  had 
brought,  and  procured  a  return  to,  a  writ  of 
error  in  this  cause,  to  obviate  the  objection  of 
this  court  wanting  jurisdiction,  if  such  objec- 
tion should  be  made. 

SAVAGE,  Ch.  J.  We  can  no  more  listen  to 
this  application  than  to  a  motion  to  set  aside 
the  judgment  of  a  justice  of  the  peace  on  affi- 
davit. We  never  interfere  with  questions  of 
evidence,  in  a  criminal  cause,  raised  in  the 
court  below,  unless  the  judgment  be  suspend- 
ed by  that  court,  with  the  express  view  of  tak- 
ing our  opinion.  We  then  act  advisorily.  The 
subject  becomes  a  matter  of  comity  between 
the  two  courts,  like  a  reference  to  us  of  a  ques- 
tion of  common  law  by  the  Court  of  Chan- 
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eery.  But  *here  a  judgment  is  ren-  [*144 
dered,  and  the  fine  paid  over.  Whatever  we 
can  say  or  do,  in  this  form,  must  of  necessity 
be  ineffectual,  unless  to  induce  a  voluntary  re- 
payment of  the  fine  by  the  Corporation.  We 
cannot  speculate  so  far. 

WOODWORTH,  J.  We  cannot  review  ques- 
tions of  evidence  in  a  criminal  cause,  even 
upon  certiorari  or  writ  of  error.  A  bill  of  ex- 
ceptions is  inapplicable.  If  the  law  is  defect- 
ive, the  remedy  is  with  the  Legislature  alone. 
The  course  has  always  been  this  :  when  a  seri- 
ous question  of  evidence  has  arisen,  and  been 
passed  upon  by  the  judges  of  an  inferior  court, 
they  have  always  been  very  tender  of  conclud- 
ing the  party  by  a  hasty  sentence.  They  will 
suspend  passing  sentence,  and  the  matter  then 
comes  before  this  court  either  by  arrangement, 
on  a  case,  upon  which  we  advise  the  court  be- 
low, or  upon  certiorari  f or  the  record,  and  ha- 
beas corpus  to  bring  up  the  body,  accompanied 
with  the  case  ;  upon  which  we  proceed  to  grant 
a  new  trial,  or  give  sentence  ourselves.  One 
or  the  other  of  these  courses  have  been  uni- 
formly taken  in  criminal  cases  ever  since  the 
Revolution.  I  know  that  under  the  old  Con- 
stitution, when  the  judges  of  this  court  pre- 
sided at  the  Oyer  and  Terminer,  it  was  a  mere 
matter  of  course,  when  counsel  suggested  a 
serious  doubt  upon  a  decision,  and  wished  to 
bring  it  under  the  review  of  this  court,  to  sus- 
pend the  sentence,  and  grant  him  every  facility 
for  doing  so.  The  same  course  has,  as  far  as 
I  am  informed,  been  pursued  since  the  adop- 
tion of  the  new  Constitution. 

In  this  case,  if  the  court  below  had  enter- 
tained doubts,  they  should  have  declined  pro- 
ceeding until  our  opinion  could  be  taken.  We 
do  not  give  an  opinion  in  these  cases  when  we 
see  that  it  must  be  abortive.  The  court  below 
cannot  reverse  its  judgment,  be  our  advice  for 
or  against  it ;  nor  can  our  advice  have  any 
manner  of  effect. 

SUTHERLAND,  J.  I  did  not  hear  what  was 
suggested  in  support  of  this  motion.  But  it 
seems  to  me  a  case  too  clear  for  the  least  doubt. 
Our  opinion  would  not  only  be  idle  and  nuga- 
tory, but  disrespectful  towards  the  court  be- 
low. 

Motion  denied. 


Cited  in— 7  Lans.,  115 ;  1  Park.,  480. 
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WYCKOFF,   Impleaded  with  PICKENS  and 

MULKY. 

Practice  —  Action  Against  Joint  Debtors  —  Pro- 
ceedings on  Arrest  of  One  —  Pleading. 

Where  joint  debtors  are  sued  in  the  C.  P.,  and  the 
plaintiff  proceeds  on  the  arrest  of  one,  under  the 
Statute,  1  K.  L.,  521,  sec.  13,  this  one  may  remove 
the  cause  by  hob.  corp.  and  put  in  bail  for  himself 
only. 

How  the  plaintiff  should  declare  in  such  case. 

Whether  the  plaintiff  may  bring  in  the  other  debt- 
ors on  process  simul  cum.  in  the  Supreme  Court. 

Citation—  11  Johns.,  199. 

ACA  PI  AS  AD  RESPONDEND  UM  was  is- 
sued against  all  three  of  the  defendants 
jointly,  to  answer  the  plaintiffs  in  a  plea  of  tres- 
pass on  the  case  ;  returnable  inthe  N.  Y.  C.  P., 
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Sep.  8,  1826.  Wyckoff  was  taken,  as  to  whom 
the  sheriff  returned  cepi  corpus,  and  as  to  the 
others  non  sunt  intenti.  The  plaintiffs  declared 
below.  Whereupon  Wyckoff  sued  out  a  writ 
of  habeas  corpus  cum  causa,  in  his  own  behalf, 
as  being  impleaded  with  Pickensand  Mulky, 
returnable  the  8d  Monday  of  Feb.,  last.  This 
writ  being  returned,  Feb.  19,  the  plaintiffs  en- 
tered and  gave  notice  of  a  rule  to  the  defend- 
ant Wyckoff's  attorney,  for  whom  alone  they 
were  retained,  and  had  sued  out  the  habeas 
corpus  that  the  defendants  appear  and  put  in 
bail  in  20  days,  &c. ;  or  that  a  procedendn  issue. 
The  rule  and  notice  were  entitled  against  all 
three  of  the  defendants,  as  if  they  had  all  been 
taken,  and  sued  out  their  habeas  corpus  jointly. 
The  return  from  the  C.  P.  did  not  state  that 
any  of  the  defendants  except  Wyckoff  had  been 
taken  or  detained  in  custody,  but  spoke  of 
Wyckoff,  impleaded  with  the  other  defendants, 
an  being  taken  and  detained.  Wyckoff  put  in 
special  bail  in  the  same  form,  and  notice  was 

S'ven  in  a  like  form  lo  the  plaintiffs'  attorney 
ar.  10  last.     This  the  plaintiffs'  attorney  dis- 
regarded, and  issued  a  procedendo. 

Mr.  T.  Fessenden  now  moved  to  set  aside  the 
procedendo  as  irregular.  He  conceded  that  in 
England  (and  so  in  this  court  where  all  the  de- 
fendants are  taken),  the  cause  must  be  removed 
as  to  all  the  defendants.  (1  Str.,  527;  I  Tidd, 
347;  Id.,  341,  342;  4  Cow.,  69.)  But  he  insisted 
that  the  rule  is  different  in  this  case,  which 
was  a  proceeding  against  joint  debtors,  under 
our  Statute,  1  R.  L.,  521,  sec.  13. 
1 46*1  *Mr.  B.  Clark,  contra,  cited  11  Johns. , 
199;  1  DunL.Pr.,  225;  4  Cow.,  69. 

He  said  that,  without  bail,  the  plaintiffs  could 
not  proceed  in  this  court.  The  Statute  of  Joint 
Debtors  contemplates  the  case  of  a  defendant's 
being  brought  into  court  by  the  plaintiff's  proc- 
ess. Here  he  comes  in  by  his  own  act.  Had 
the  cause  remained  below,  we  still  had  a  right 
to  go  on  against  the  other  debtors  by  process 
xininl  cum,  and  thus  obtain  a  final  and  conclu- 
sive judgment  against  all.  The  habeas  corpus 
takes  away  this  right.  Here  can  be  no  out- 
lawry, for  we  sued  by  capias. 

Curia,  per  SAVAGE,  Ch.  J.  Neither  our  own 
cases  cited,  nor  the  English, apply  to  the  present. 
They  are  cases  at  the  common  law.  But  the 
present  is  upon  the  Statute  of  Joint  Debtors. 
This  statute  is  unknown  in  England,  and  the 
practice  under  it  has  not  been  settled  by  any 
case  in  this  court.  The  question  before  us  was 
stated,  but  not  decided,  inYoulev.  Graham,  11 
Johns.,  199,  and  the  point  is  put  with  a  quaere. 
The  only  difficulty  that  can  arise  from  allow- 
ing a  habeas  corpus  to  the  defendant  taken,  is, 
where  the  plaintiff  may  wish  to  bring  in  the 
others.  That  difficulty  does  not  arise  here,  for 
the  plaintiffs  declared,  and  were  proceeding 
below  against  the  debtor  taken.  No  embarrass- 
ment arises  from  the  distinction  set  up,  that  the 
defendant  does  not  appear  to  be  on  the  plaint- 
iffs' process;  and  the  statute,  therefore,  notap- 
Elicable.  It  may  be  shown  to  apply  by  a  special 
itroduction  in  the  declaration,  stating  the  de- 
fendant taken  as  in  custody;  and  the  others  as 
returned  by  the  Sheriff  of  N.  Y.,  on  the  proc- 
ess issued  in  the  C.  P.,  not  found;  from  which 
court  the  cause  has  been  removed  into  this  court 
by  habeas  corpus. 
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The  motion  must  be  granted.  But  as  there 
was  real  doubt  of  the  practice,  we  grant  it  with- 
out costs. 

Motion  granted. 


*EX-PAKTE  DODGE.  [*147 
Computation  of  Time —  When  Sunday,  Included. 

Where  a  statute  declares  that  an  act  shall  be  done 
within  a  certain  number  of  days,  Sunday  must  be 
reckoned  as  one  though  it  happen  to  be  the  last. 

E.  0.,  in  the  time  given  for  appealing  by  Statute, 
sesa.  47,  ch.  238,  sec.  36,  the  Fifty  Dollar  Act. 

A  JUSTICE  of  Montgomery  Co.  rendered 
judgment  against  Dodge,  at  the  suit  of 
Smith,  Nov.  16,  1826.  The  26th  (the  10th  day 
after  judgment)  being  Sunday,  Dodge  appealed 
by  giving  notice,  &c.,  in  due  form,  on  the  27th. 
On  the  return  coming  into  the  C.  P.  in  Mar. 
last,  they  quashed  the  appeal,  on  the  ground 
that  it  was  made  one  day  too  late. 

Mr.  W.  I.  Dodge  now  moved  for  a  mandamus 
commanding  them  to  vacate  the  rule  for  quash- 
ing, &c. ;  and  that  they  should  proceed  with  the 
appeal. 

He  said  the  Statute,  sess.  47,  ch.  238,  sec.  36, 
is,  that  the  party  shall  appeal  at  the  time  of 
rendering  the  judgment,  or  within  ten  days 
thereafter.  One  day  being  exclusive,  the  last 
was  Sunday.  This  gave  us  a  right  to  appeal 
on  Monday.  Sunday  being  the  last,  is  not 
reckoned.  The  statute  means  10  juridical  days. 
(1  Cow.,  18;  2  Salk.,  625;  11  East,  271;  13  Id.. 
21;  6  Johns.,  326;  4  T.  R.,  121;  4  Burr.,  2130.) 

Mr. I.  Seelye,  contra,  admitted  that  the  court, 
in  its  doctrines  of  practice  and  the  construc- 
tion of  its  rules,  might  disregard  Sunday,  in 
the  computation  of  time.  The  cases  cited  re- 
late only  to  questions  of  practice.  Upon  this, 
the  court  makes  the  law  for  itself  ;  and  where 
Sunday  is  the  last  day,  it  will  not  be  counted. 
But  no  cases  can  be  found  extending  the  same 
construction  to  a  statute.  Was  it  ever  heard, 
for  instance,  that  in  the  statutes  limiting  ap- 
peals to  the  Court  of  Errors  from  interlocutory 
orders  to  15  days  (1  R.  L.,  134),  prosecutions 
under  the  Act  to  Suppress  Vice  and  Immorality 
to  20  days  (2  R.  L.,  197),  allowing  the  landlord 
to  distrain  removed  goods  within  30  days  (1  R. 
L.,  437,  sec.  13),  and  the  like  cases,  Sunday  is 
not  to  be  counted,  whether  it  be  the  first  or  the 
last  day?  Is  Sunday  a  blank  in  counting  the 
various  times  for  the  return  of  process  under 
the  Fifty  Dollar  Act  ?  Cases  must  often  have 
*arisen,  where  parties  would  wish  to  F*148 
avail  themselves  of  this  doctrine;  but  I  venture 
to  say  it  never  was  sanctioned  by  any  court. 

Curia.  Sunday  has,  in  no  case,  we  believe, 
been  excluded  in  the  computation  of  statute 
time.  The  cases  referred  to  respect  rules  of 
practice.  The  motion  must  be  denied. 

Motion  denied. 

Cited  in— 1  Wend..  42 ;  11  Barb..  97  :  1  Sandf .,  666 ;  2 
Sandf .,  132  ;  4  Bos.,  317  ;  4  E.  D.  8.,  279 ;  6  Daly.  282 ;  4 
Leg.  Obs..  149 ;  62  How.  Pr.,  278 ;  45  Mo.,  314  ;  66  Mo., 
645;  125  Mass.,  408. 


THE  BANK  OF  UTICA  -o.  K1BBY. 

Practice— Service  of  Copy  of  Judge's  Order. 

Serving  the  copy  of  a  judge's  order  is  sufficient, 
unless  the  object  be  to  bring  the  party  into  con- 
tempt; when  the  original  order  must  be  shown. 

Citations-3  Johns.,  20;  2  Johns.,  104, 
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MR.  L.  FORD,  for  the  defendant,  moved  that 
the  inquest  taken  at  the  last  Oneida  Cir- 
cuit, in  the  first  week  of  Apr.  last,  beset  aside, 
with  costs;  and  also  for  a  commission. 

He  read  an  affidavit,  that  issue  was  joined, 
Mar.  22  last,  and  the  cause  noticed  for  trial. 
That  the  defendant  then  obtained  an  order  to 
stay  proceedings  on  the  part  of  the  plaintiffs 
till  the  present  term,  with  the  view  of  moving 
for  a  commission  to  examine  foreign  witnesses. 
That  a  copy  of  the  proper  affidavit,  and  a  copy 
of  the  order,  with  a  notice  of  the  motion,  was 
served  on  the  plaintiffs'  attorney  Mar.  30;  not- 
withstanding which,  he  took  an  inquest  in  the 
•cause  out  of  its  order  on  the  calendar. 

Mr.  P.  De  Witt,  contra,  read  an  affidavit  of 
the  plaintiffs'  attorney,  that  no  original  order 
had  ever  been  shown  to  him. 

Mr.  Ford  said  the  notice  of  motion  for  the 
commission  was,  in  itself,  a  stay  of  proceed- 
ings. (9th  rule  of  April  Term,  1796;  1  Johns. 
Gas.,  135 ;  Col.  Cas.,  46  ;  1  Dunl.  Pr.,  543  ;  1 
Johns.  Cas.,  391.) 

But  if  otherwise,  the  order  was  properly 
served.  The  original  need  not  be  shown.  It 
is  the  same,  in  effect,  as  a  certificate  of  proba- 
ble cause,  and  may  be  served  in  the  same  man- 
ner. (3  Johns.,  451;  Rule  4,  1799.)  Showing 
149*]  *the  original  is  necessary,  only  where 
it  is  to  operate  as  the  foundation  of  an  attach- 
ment for  contempt  in  disobeying  it.  (3  Johns., 
20.)  In  Cheetham  v.  Lewis,  2  Johns.,  104,  on 
a  motion  to  set  aside  a  default  taken,  notwith- 
standing an  order  enlarging  the  time  to  plead, 
the  court  say  service  of  a  copy  of  the  order 
was  necessary. 

Again;  the  affidavit  for  a  commission  in- 
cludes an  affidavit  of  merits.  After  a  copy  of 
an  affidavit  of  merits  is  served,  it  is  irregular 
to  take  an  inquest  out  of  the  order  of  the  cal- 
endar. (Rule  of  November  Term,  1808;  3 
Johns.,  535,  542.) 

Mr.  Dewitt.  The  original  order  should  have 
been  shown.  (2  Johns.,  104;  3/^,19.)  1  Dunl. 
Pr.,  108,  is  express,  that  a  judge's  order  must 
be  served  by  delivering  a  copy  and  showing 
the  original.  Such  is  the  uniform  practice. 

The  cause  having  been  noticed  for  trial  be 
fore  the  notice  of  the  motion,  that  was  not,  per 
se,  a  stay.  At  any  rate,  the  costs  of  preparing 
for  trial  up  to  the  time  of  the  notice  of  motion, 
must  be  paid.  (1  Johns.  Cas.,  391;  1  Cow.,  47; 
5  Id.,  269.) 

Curia.  Showing  an  original  order  is  neces- 
sary, only  where  it  is  intended  to  bring  a  party 
into  contempt  for  disobeying  it.  Rowland  v. 
Ralph,  3  Johns.,  20.  In  other  cases  a  copy  is 
sufficient.  Cheetham  v.  Lewis,  2  Johns.,  104. 
The  motion  to  set  aside  the  inquest  must  be 
granted,  with  costs. 

Motion  granted. 

15O*]  *SALISBURY 

PARKER  AND  PIERCE. 

Practice — Costs. 

In  a  case,  where  the  plaintiff  would  have  recov- 
ered costs  in  the  C.  P.,  he  shall  have  them  on  the  de- 
fendant's removing:  his  cause  to  the  Supreme  Court 
by  lidbeas  corpus. 

Citations— 1  R.  L.,  343;  17  Johns.,  37;  12  Johns.,152; 
13  Johns.,  425. 
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rPHE  plaintiff  sued  the  defendants  in  ErieC. 
JL  P.,  for  a  malicious  prosecution.  The  de- 
fendants removed  the  cause  by  Jtabeas  corpus, 
into  this  court,  where  the  plaintiff  recovered 
$25  damages. 

Mr.  J.  Plait  now  moved  for  judgment,  with 
full  Supreme  Court  costs. 

Mr.  E.  Vowen,  contra.  The  4th  section  of 
the  Statute  of  Costs  denies  them  to  the  plaint- 
iff, unless  he  recovers  above  $50.  (1  R.L.,343.) 
And  the  proviso  to  that  section  in  favor  of  suits 
removed  by  habeas  corpus  from  the  C.  P.,  re- 
quires that,  to  obtain  costs,  he  should  recover 
exceeding  $25,  besides  costs.  The  damages 
cannot  be  increased  by  adding  the  nominal 
costs  of  6  cents.found  by  the  jury.  (2  Cai.,213; 
2  Johns.,  283,  288.) 

The  case  then  cannot  be  distinguished  from 
that  of  Waterman  v.  Van  Benschotten,  13 
Johns.,  425,  which  holds  that  the  plaintiff  can- 
not recover  costs  merely  on  the  ground  that 
his  action  would  have  carried  them  in  the  court 
below.  That  was  slander,  commenced  in  the 
C.  P.  and  removed  by  habeas  corpus.  The 
plaintiff  recovered  $10.  But  costs  were  de- 
nied, on  the  ground  that  the  case  was  not  saved 
by  the  4th  section.  Within  the  principle  of 
that  case,  the  defendant  is  here  entitled  to  his 
costs.  The  statute  subsequently  passed,  and 
which  was  probably  founded  on  that  decision, 
does  not  reach  a  case  of  malicious  prosecution. 
It  provides,  that  in  actions  of  battery,  false 
imprisonment,  or  for  slanderous  words,  com- 
menced in  the  C.  P.  and  removed  bv  habeas 
corpus,  the  plaintiff  shall  have  costs  if  he  re- 
cover anything  (Stat.,  sess.  40,  ch.  278,  sec.  2), 
leaving  the  action  of  malicious  prosecution  to 
the  general  Statute  of  Costs.  In  Sennet  v. 
Rathbun,  17  Johns.,  37,  the  title  to  land  was 
in  question. 

Mr.  Plait,  in  reply.  This  recovery  would 
have  carried  costs  in  the  court  below.  A  ha- 
beas corpus  is  considered  *as  a  contin-  [*151 
uation  of  the  suit  for  the  purposes  of  bail,  be- 
cause a  contrary  rule  would  work  injustice. 
Bell  v.  Hall,  12  Johns.,  152.  Upon  a  like  prin- 
ciple in  Bennetv.  Ratfibun,  17  Johns.,  37,  a 
habeas  corpus  was  held  to  be  a  continuation  of 
a  suit  in  trespass  quare  clausum  fregit,  for  the 
purpose  of  carrying  double  costs. 

Again;  it  is  conceded  that  a  recovery,  to  this 
amount,  would  carry  costs  in  slander.  In  Raff 
v.  Hutchinson,  1  Cow.,  415,this  court  held  that 
slander  included  libel,  for  the  purposes  of 
costs.  Why  not,  upon  the  same  principle  of 
construction,  say  that  it  includes  malicious 
prosecution  ? 

Curia.  No  deubt  the  Legislature,  in  the  pro- 
viso to  the  4th  section  of  the  Statute  of  Costs, 
had  their  eye  particularly  on  that  class  of  ac- 
tions which  would  not  carry  costs  in  the  C. 
P.,  unless  the  recovery  exceeded  $25.  So  far 
it  adopts  the  principle,  which  is  certainly  a 
very  reasonable  one,  that  a  plaintiff  suing  in 
the  C.  P.  and  entitled  to  costs  there,  shall  not 
be  deprived  of  them  because  the  defendant  re- 
moves the  cause  into  this  court;  that  for  the 
purpose  of  costs,  the  cause  shall  be  considered 
as  continued  by  the  habeas  corpus.  This  court 
avow  that  principle  in  Bennet  v.  Rathbun;  and 
as  we  understand  that  case,  it  was  decided 
upon  this  principle.  It  is  certainly  very  just 
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that  the  plaintiff  should  be  deprived  of  no  sub- 
stantial rights  by  the  act  of  the  defendant. 
This  principle  was  also  acted  upon  in  Bell  v. 
Hall.  True  it  seems  to  be  questioned  by  Water- 
man v.  Van  Benschottcn,  but  we  think  that  case 
may  be  sustained  without  touching  it. 

We  decide  that  the  plaintiff  is  entitled  to  full 
costs,  upon  the  ground  that  he  would  have  re- 
covered costs  in  the  C.  P. 

Motion  granted. 


152*J*JUDSON  ET  AL.  t>.  LEACH. 

Practice — Costs. 

A  defendant,  who  has  a  verdict  in  the  Supreme 
Court,  recovers  Supreme  Court  costs,  in  all  actions 
mentioned  in  the  1st  section  of  the  Statute  of  Costs, 
1 R.  L..  343,  whether  the  cause  be  commenced  in  that 
court  or  come  there  by  habecu  corpus  from  the  C.P. 

When  a  statute  says  a  party  shall  recover  costs, 
this  means  costs  of  the  court  where  the  suit  is 
pending:. 

Citation— 1  R.  L.,  343,  sec.  2. 

rp ROVER  commenced  in  the  C.  P.,  whence 
J_  the  defendant  removed  the  cause  into  this 
court  by  habeas  corpus,  and  obtained  a  verdict. 
On  taxing  his  costs  before  Mr.  Hubbard, clerk, 
the  plaintiffs  objected  that  they  should  be  at 
the  C.  P.  rate  only;  but  the  objection  was 
overruled,  and  full  Supreme  Court  costs  al- 
lowed. 

A  motion  was  now  made  in  behalf  of  the 
plaintiffs  for  a  relaxation  ;  for  whom  were 
cited  1  R.  L.,  344,  sees.  4,  5  ;  17  Johns.,  37. 

For  the  defendant  were  cited  1  R.  L.,  343, 
sees.  1,  2,  4;  18  Johns.,  494;  14  Id.,  332. 

Mr.  M.  Talcott,  for  the  motion. 

Mr.  O.  C.  Bronson,  contra. 

Curia.  The  right  of  the  defendant  rests  on 
the  general  provisions  of  the  Statute  of  Costs, 
1  R.  L.,  343,  sec.  2,  which  gives  costs  to  the  de- 
fendant who  succeeds,  in  all  cases  where,  if  it 
had  been  otherwise.the  plaintiff  might  recover 
costs.  This  refers  to  the  general  provisions  of 
the  1st  section,  and  is  co-extensive  with  them. 
The  subsequent  sections  limiting  or  denying 
costs,  in  certain  cases,  do  not  apply  to  the  de- 
fendant. When  a  statute  declares  that  a  party 
shall  recover  costs,  it  means  the  costs  of  the 
court  where  the  action  is  pending,  unless  it  be 
otherwise  provided.  The  motion  must  be  de- 
nied. 

Motion  denied. 


153*]          *IRWIN  v.  DEYO. 

Practice — Fiting  of  Pleadings. 

The  copy  of  a  declaration,  or  other  pleading: 
served,  cannot  be  disregarded  on  account  of  the 
pleading-  not  being:  flled. 

The  court  will  compel  this  to  be  done  nunc  pro 
tune  at  any  time. 

Citations— 3  Cai.,  107 ;  6  Johns.,  286. 

THE  plaintiff's  attorney  being  under  a  rule  to 
declare,  delivered  a  copy  of  the  declaration 
to  the  defendant's  attorney,  but  put  no  decla- 
ration on  file  with  any  one  of  the  clerks  of  this 
court.  The  defendant's  attorney,  therefore, 
disregarded  the  proceeding,  and  entered  the 
plaintiff's  default  for  want  of  a  declaration. 

A  motion  was  now  made  to  set  the  default 
aside. 
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Mr.  J.  Cole,  for  the  motion. 
Mr.  J.  Sudam,  contra. 

Curia.  Oiles  v.  Caines,  3  Cai.,  107,  give* 
countenance  to  the  practice  on  the  part  of  the 
defendant.  But  the  rule  supposed  to  be  im- 
plied by  that  case,  was  exploded  by  Smith  v. 
Wells,  6  Johns.,  286.  The  party  must  be  gov- 
erned by  the  copies  delivered.  If  the  other  par- 
ty desire  the  pleading  should  be  filed,  we  will 
compel  this  to  be  done  at  any  time  nunc  pro- 
tune.  The  motion  must  be  granted. 

Motion  granted. 

Cited  in— 19]Wend.,  638 ;  27  N.  Y.,  70. 


EX  PARTE  MURPHY  ET  AL. 

Election — Mere  Reception  of  Improper  Votes  does 
not  Vitiate. 

The  mere  circumstance  that  improper  votes  are 
received  at  an  election,  will  not  vitiate  it. 

The  fact  should  be  shown  affirmatively,  that  a  suf- 
ficient number  of  improper  votes  were  received  for 
the  successful  ticket,  to  reduce  it  to  a  minority  if 
they  had  been  rejected  ;  or  the  election  shall  stand. 

AT  the  annual  election  of  the  Corporation  of 
St.  Peter's  Church  in  the  City  of  N.  Y.,  ia 
Apr.  last,  holden  for  the  choice  of  four  trust- 
ees, eight  persons  were  voted  for,  four  of  whom 
had  102  votes,  and  four  100.  The  voting  was 
by  ballot.  The  inspectors  having  certified  that 
the  four  having  102  votes  were  duly  elected,  a 
motion  was  now  made  for  leave  to  file  an  infor- 
mation in  nature  of  a  quo  warranto  against 
*them,  as  unduly  elected.  One  ground  [*  t54r 
of  the  motion  was,  that  two  ballots  were  put 
into  the  box  in  the  name  of  two  persons  who 
were  formerly  voters,  but  who  had  died  some 
weeks  before  the  day  of  election.  This  fact 
was  not  discovered  till  after  the  inspectors  had 
given  their  certificate,  nor  did  it  now  appear 
for  whom  the  two  improper  votes  were  given. 

Messrs.  D.  Selden  and  T.  A.  Emmet,  for  the 
motion. 

Messi-s.  C.  O'Connor  and  J.  Platt,  contra. 

Curia.  The  motion  must  be  denied.  For 
aught  that  appears,  the  spurious  ballots  were 
for  the  tickets  which  was  in  the  minority.  To 
warrant  setting  aside  the  election,  it  must  ap- 
pear, affirmatively,  that  the  successful  ticket  re- 
ceived a  number  of  improper  votes,  which,  if 
rejected,  would  have  brought  it  down  to  a  mi- 
nority. The  mere  circumstance  that  improper 
votes  are  received  will  not  vitiate  an  election. 
If  this  were  otherwise,  hardly  an  election  in 
the  State  could  be  sustained. 

Motion  denied. 

Cited  in-3  Hill,  46 ;  29  N.  Y.,  61:  1  Lans..  346  ;  14 
Barb.,  310;  30  Barb.,  598 ;  fi5  Barb.,  386  ;  25  How.  Pr., 
509;  38  How.  Pr..  269 ;  7  Abb.  N.  8.,  307 ;  25Hun..460; 
16  Mich.,  325 ;  36  Am.  Rep.  333  (71  Me.,  361). 


CORLIES  AND  WIDDIFIELD 
CUMMINGS. 

Practice — Computation  of  Costs. 

Costs  as  between  party  and  party,  the  plaintiff 
having:  recovered. 

Statement  of  testimony  in  a  case  allowed  on  tax- 
ation ;  thoug-h  not  relating  to  the  ground  of  objec- 
tion to  the  decision  or  charge  of  the  judgre,  nor 
passed  upon  by  the  jury,  it  being;  inserted  in  g-ood 
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faith,  and  not  objected  to,  on  settling  the  case,  as 
unnecessary. 

So  of  testimony  relating- to  points  taken  and  over- 
ruled at  bar. 

But  nothing  allowed  as  for  draft  of  depositions, 
which  was  inserted  nearly  verbatim. 

Figures  used  to  number  the  lines  allowed  in  folio, 
one  word  for  each  figure. 

Nothing  allowed  for  a  bill  of  exceptions  made 
with  a  case  in  the  same  cause,  the  party  being  com- 
pelled to  elect  between  them,  and  having  elected 
the  case. 

Draft  and  copying  depositions  under  a  commission, 
allowed. 

Costs  of  orders  for  time  to  make  a  case  disallowed. 
Titations-2  Johns-,  107;  2  R.  L.,  15;  2  K.  &  R.,  72. 

A  SSUMPSIT.  This  cause  was  twice  tried- 
-Q-  On  the  first  trial,  the  defendant  relied  on 
two  distinct  grounds  of  defense,  to  both  of 
which  the  plaintiffs  gave  some  evidence  by 
parol;  other  evidence  by  depositions  taken  de 
bene  cane;  and  other  evidence  taken  upon  com- 
155*]  mission,  in  which  both  *parties  joined; 
and  half  the  expense  of  executing,  which  had 
been  paid  by  the  defendant,  viz. :  $37.50. 

Both  points  of  defense  were  submitted  to  the 
jury  by  the  circuit  judge.  They  found  for  the 
defendant;  and,  according  to  his  direction,  de- 
clared upon  what  ground  they  gave  their  ver- 
dict. (Vide  S.  C.,  6  Cow.,  181.)  This  was  up- 
on only  one  of  the  grounds  of  defense  set  up  by 
the  defendant 

The  plaintiffs  took  several  exceptions  to  the 
judge's  decisions  and  charge  upon  the  trial; 
and,  after  obtaining  two  orders  for  time  to 
make  a  case,  drew  it,  with  a  bill  of  exceptions, 
and  served  both  upon  the  defendant's  attorney. 
The  case  contained  the  testimony  upon  both 
points  as  given  at  the  trial,  both  oral  and  writ- 
ten. As  to  the  latter,  it  varied  but  slightly  from 
the  very  words  of  the  depositions;  but  no  ob- 
jection was  made  before  the  judge  who  settled 
the  case  on  the  ground  of  verbosity.  The  lines 
of  the  draft,  copy  to  serve,  and  copy  for  the 
judge  to  settle  by,  on  amendments  being  pro- 
posed, were  made  to  correspond,  and  were 
numbered  by  figures.  In  May  Term,  1826,  this 
court  ordered  the  plaintiff  to  elect  (vide  S.  C. , 
5  Cow.,  415)  between  the  case  and  bill  of 
exceptions.  They  elected  the  former;  and  the 
case  was  argued  upon  points  made  on  that 
part  of  it  only,  which  related  to  the  ground 
passed  upon  by  the  jury.  The  facts  in  relation 
to  the  other  ground  were  inserted ;  so  that  this 
court  might  see,  if  they  should  be  against  the 
finding  of  the  jury  upon  the  ground  taken  by 
them  at  the  trial,  that  there  was  still  no  reason 
for  the  defendant's  retaining  his  verdict  on  the 
other  ground.  No  objection  was  made  at  the 
trial  to  any  decision  of  the  circuit  judge,  in  re- 
lation to  the  ground  not  passed  upon  by  the 
jury. 

This  court  granted  a  a  new  trial,  with  costs 
to  abide  the  event  (vide  S.  C.,  6  Cow.,  181); 
upon  which  the  plaintiff  recovered. and  noticed 
his  costs  for  taxation  before  a  commissioner. 
He  decided: 

1.  That  the  statement  in  the  case,  of  testi- 
mony relating  to  the  ground  of  defense  not 
passed  upon  by  the  jury,  should  not  be  taxed 
at  all. 

156*]  *2.  That  the  statement  of  evidence  re- 
lating to  any  point  made  by  the  plaintiffs,  and 
decided  against  them,  should  not  be  allowed. 

3.  That  the  figures  should  not  be  allowed 
in  computing  the  folios. 
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4.  That  nothing  should  be  allowed  as  for  the 
draft  of  any  testimony  inserted  in  the  case  from 
the  depositions. 

5.  That  nothing  should  be  allowed  for  the 
bill  of  exceptions. 

6.  That  nothing  should  be  allowed  for  the 
services  of  the  commissioners,  in  drafting  and 
copying  depositions  taken  under  the  commis- 
sion. 

7.  That  the  costs  of  the  plaintiff's  orders  for 
time  to  make  the  case,  should  not  be  allowed. 

Mr.  T.  Fessenden,  for  the  plaintiffs,  moved 
for  a  retaxation. 
Mr.  D.  Lord,  Jr. ,  contra. 

Curia.  We  think  the  commissioner  erred  in 
the  first  and  "second  points  of  decision.  We 
are  not  in  the  habit  of  scanning  cases  so  critic- 
ally, when  presented  for  taxation.  A  party 
should  be  allowed  to  spread  everything  on  the 
case  which  is  reasonably  necessary  to  a  history 
of  the  cause  at  the  circuit — so  as  to  raise  the 
points,  and  exhibit  the  views  arising  upon  it. 
The  evidence  as  to  the  ground  not  taken  by  the 
jury,  might  or  might  not  be  necessary.  The 
counsel  could  not  say  whether  it  would  turn  out 
to  be  material  or  not.  He  supposed  it  might, 
and,  in  good  faith.proposed  its  insertion.  Its  in- 
sertion was  sanctioned  by  the  circuit  judge, 
without  objection  by  the  opposite  counsel  at  the 
time.  If  this  part  of  the  case  was  really  objec- 
tionable, as  mere  surplusage,  he  should  have 
made  that  a  point  before  the  judge  who  settled 
the  case,  by  proposing  its  exclusion  in  his 
amendments,  or  otherwise.  The  plaintiffs' 
counsel  acted  in  good  faith;  and  it  is  too  late 
now  to  raise  the  objection. 

So,asto  the  testimony  upon  which  the  plaint- 
iffs made  mistaken  points.  It  is  dealing  very 
nicely  with  counsel  to  strike  out  all  the  matter 
except  that  particular  part  sustaining  the  valid 
*point.  Counsel  are  right  in  raising  [*157 
several  points  according  to  their  own  notions 
of  their  client's  rights;  and  it  does  not  follow 
of  course,  that  because  any  of  them  are  over- 
ruled, the  foundation  on  which  they  were 
raised  will  be  laid  out  of  view  in  taxation.  If 
it  be  seen  that  they  have  acted  fairly  and  dis- 
creetly; which,  indeed,  should  be  intended  till 
the  contrary  appear,  their  success  upon  one 
point  should  carry  the  costs  as  to  all. 

The  figures  were  usefully  inserted,  and  we 
direct  that  they  be  taxed  at  one  word  for  each 
figure. 

On  the  fourth  and  fifth  points  tlie  commis- 
sioner was  right.  There  was  no  material  vari- 
ance between  the  deposition  as  read  and  that 
inserted  in  the  case:  and  in  respect  to  these,  it 
could  not  be  considered  as  a  draft.  The  plaint- 
iffs were  bound  to  know  that  both  the  case  and 
bills  of  exceptions  would  not  be  proceeded 
upon. 

As  to  the  charges  of  executing  the  commission, 
there  was  a  decision  (Kenney  v.  Van  Home,  2 
Johns.,  107),  against  their  allowance.  But  the 
Statute  of  1813,  2  R.  L.,  15,  is  broader  than 
the  one  upon  which  that  decision  proceeded; 
and  we  think  warrants  the  taxation  of  these 
charges.  The  old  statute  allowed  costs  for  cer- 
tain specific  drafts  and  copies,  and  other  neces- 
sary entries.  (2  K.  &  R. ,  72.)  The  words  of 
the  Act  of  1813  are  "entries  or  proceedings  in 
a  cause,  according  to  the  course  and  practice 
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of  the  court."  (2  R.  L.,  15.)  The  depositions 
were  a  necessary  proceeding  in  the  cause,  with- 
in the  Act.  We  allow  this  portion  of  the  bill, 
therefore,  but  not  exceeding  $87.50.  The  par- 
ties joined  in  the  commission,  one  half  the 
charges  of  execution  being  fixed  at  that  sum. 

The  orders  for  time  were  to  accommodate  the 
plaintiffs.and  were  properly  disallowed  on  that 
ground. 

Rule  accordingly. 

Cited  in— 7  How.  Pr.,  263. 


158*]  *BOGERT  ET  AL. 

v. 

THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OP  NEW 
YORK. 

Practice— Direction  of  Certiorari — When   Writ 
Allowed. 

A  certiorari  to  remove  the  proceedings  of  the  Cor- 
poration of  the  City  of  N.  Y.,  In  opening  and  widen- 
ing streets,  should  not  be  directed  to  the  Corpora- 

Sembte  it  should  be  directed  to  the  judges  of  the 
Supreme  Court,  acting  as  commissioners. 

A  writ  of  certiorari  should  not  be  allowed  in  such 
case,  without  cause  shown  by  affidavit,  or  otherwise 
than  by  mere  suggestion  of  counsel. 

THE  plaintiffs  caused  a  writ  of  certiorari  to 
be  issued,  directed  to  the  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  N.  Y.,  reciting 
that  the  Mayor,  &c.,  had  lately  determined  to 
widen  Bancker  St. ;  had  caused  commissioners 
to  be  appointed  by  the  Supreme  Court,  which 
commissioners  had  reported  estimates  and  as- 
sessments, by  virtue  or  by  pretense  of  the  Act, 
&c.,  and  that  there  were  certain  errors  in  the 
estimates  and  assessments,  as  to  the  plaintiffs, 
by  which  they  were  injured;  that  they  had  ob- 
jected in  writing  and  by  affidavit;  but  the  esti- 
mates and  assessments  had  been,  as  the  defend- 
ants alleged  and  pretended, confirmed;  that  the 
defendants  (as  was  alleged)  had  taken  measures 
to  carry  the  estimates  and  assessment  into  ef- 
fect; which  were  contrary  to  law  (as  was  al- 
leged); and  commanding  the  defendants  to  cer- 
tify to  the  Supreme  Court  the  estimates  and 
assessments  of  the  commissioners,  the  objec 
tions,  affidavits  and  proofs  laid  before  them, 
with  all  the  proceedings  of  the  defendants  there- 
upon; the  report  of  the  commissioners  with  all 
things  touching  the  same,  as  fully  as  the  same 
remained  in  their  custody,  possession  or  power; 
and  also  all  and  singular  the  acts,  orders,  min- 
utes, reports,  process  and  proceedings.concern- 
ing  the  widening  of  Bancker  St.  .with  all  things 
touching  the  same,  as  fully  and  entirely  as  the 
same  remained  in  their  possession,  custody  or 
power,  &c.;  that  the  Supreme  Court  might 
cause  to  be  done  what  of  right  they  should  see 
fit  to  be  done. 

This  writ  was  allowed  at  chambers,  without 
any  cause  being  shown  upon  affidavit,  or  other- 
wise, except  by  suggestion  of  counsel. 

Mr.  M.  Ul*hot.ffer,  for  the  defendants,  moved 
to  set  it  aside  on  several  grounds;  and,  among 
159*1  others,  because  it  was  *misdirected, 
and  allowed  without  cause  properly  shown. 
He  said  the  direction  should  have  been  to  the 
judges  of  the  Supreme  Court,  sitting  as  com- 
missioners. They  made  the  appointment  of 
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commissioners,  and  the  order  of  confirmation, 
on  filing  with  their  clerk  the  papers,  or  most 
of  the  papers  required  by  the  writ  to  be  certi- 
fied. The  Corporation  are  the  party. 

That  cause  should  have  been  shown  in  some 
way  beside  the  mere  suggestion  of  counsel*,  he 
cited  Munro  v.  Baker,  6  Cow.,  396. 

Mr.  W.  T.  M'Coun,  contra.  Perhaps  the 
certiorari  is  misdirected,  or  rather  wants  a  full 
direction.  It  is  not  denied  that  most  of  the 
proceedings  sought  to  be  questioned  are  before 
the  j udges  of  the  court  as  commissioners,  though 
certainly  some  of  them  remain  with  the  defend- 
ants, who  alone  can  certify  them. 

The  proceedings  of  the  Corporation  affect  the 
title  to  lands,  and  are,  therefore,  removable  of 
course,  within  the  principle  laid  down  by  this 
court  in  People  v.  Runkel.  6  Johns. ,  334. 

If  this  be  so,  the  court  will  amend  the  di- 
rection of  the  writ. 

The  Court  quashed  the  writ,  stating,  as  the 
ground  of  their  decision,  that  it  was  both  mis- 
directed, and  not  allowed  on  cause  properly 
shown. 

Rule  accordingly. 

Cited  in-2  Hill,  25;  7  Hill,  19;  6fc  N.  Y.,  409;  20  Hun, 
74. 


*THE  PEOPLE  *>.  WINCHELL.  [*16O 

Practice — Removal  of  Indictment  by  Certiorari — 
Recognizance — Trial — Notice. 

Proceedings  on  the  defendant's  removing  an  in- 
dictment for  a  misdemeanor  by  certiorari. 

Construction  of  the  terms  of  his  recognizance 
upon  the  Statute  1  R.L.,  141,  sec.  4. 

Both  parties  should  go  to  trial  according  to  the 
terms  of  the  recognizance,  of  course:  and  whether 
the  defendant  give  notice  or  not. 

No  rule  need  be  taken  on  the  part  of  the  people. 

A  defendant  omitted  to  appear  and  try  at  the  cir- 
cuit because  he  could  not  procure  certain  material 
testimony.  On  motion  to  estreat  his  recognizance, 
ordered  that  the  motion  be  granted,  unless  within 
30  days,  he  should  give  a  new_  recognizance  to  ap- 
pear and  try  at  the  next  circuit. 

Whether  the  first  recognizance  continued  in 
force,  qucere. 

THE  defendant  was  indicted  for  perjury  at 
the  General  Sessions  of  Oneida,  June  12, 
1826,  and  entered  into  recognizance  before  that 
court  to  appear  at  the  next  Court  of  Oyer  and 
Terminer.  At  the  next  sessions,  Sept.  11, 1826, 
he  removed  the  cause  into  this  court  by  a  writ 
of  certiorari,  returnable  3d  Monday  of  Oct.  last. 
This  writ  was  allowed  by  a  commissioner  to 
perform  the  chamber  duties  of  a  judge  of  this 
court,  Sept.  7,  1826.  At  the  time  of  serving: 
the  certiorari,  the  defendant  presented  to  the 
sessions,  and  filed  with  their  clerk,  a  recogni- 
zance with  two  sureties, entered  into  before  the 
commissioner  Sept.  7,  the  day  of  allowing  the 
writ,  in  the  penalty  of  $125;  reciting  the  find- 
ing of  the  indictment,  and  that  Winchell  was 
desirous  of  removing  it  to  this  court  by  cer- 
tiorari; and  conditioned  that  if  he  should,  at 
the  return  thereof,  appear  and  plead  to  the  in- 
dictment in  the  Supreme  Court,  and  at  his  prop- 
er costs  and  charges,  cause  the  issue  which 
should  be  joined  thereon,  or  on  any  plea  relat- 
ing thereto,  to  be  tried  at  the  Circuit  Court  to 
be  held  in  the  County  of  Oneida,  next  after  the 
certiorari  should  be  returnable,  and  should  give 
due  notice  of  trial  to  the  prosecutor  or  his  at- 
torney; and  should  appear  from  day  to  day  in 
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the  Supreme  Court,  and  not  depart  from  the 
same  without  being  discharged  by  that  court ; 
and  should  pay  to  the  prosecutor  the  costs,  if 
any,  which  should  be  ordered  by  that  court  in 
pursuance  of  the  Act  in  such  case  made  and 
provided,  then,  &c. 

The  sessions  returned  to  the  certiorari  ;  and 
filed  their  return  with  the  clerk  of  this  court ; 
and  at  the  October  Term,  the  defendant,  by  his 
attorney,  appeared  and  pleaded  not  guilty. 
The  District  Attorney  then  gave  notice  of  trial 
for  the  next  Oneida  Circuit  to  the  defendant's 
attorney.  This  circuit  was  held  Apr.  2,  1827. 
Mar.  21,  the  defendant's  attorney  gave  notice 
161*]  to  the  District  Attorney,  *that  the  de- 
fendant did  not  mean  to  be  tried  at  the  next 
circuit ;  and  insisting  that  it  was  the  business 
of  the  defendant  to  notice  the  cause  for  trial  ; 
and  that  the  District  Attorney  had  no  right  to 
do  this.  The  District  Attorney  then  served  a 
notice  on  the  defendant's  attorney,  that  he 
should  attempt  to  bring  on  the  cause  at  the  cir- 
cuit, though  the  defendant  had  not  noticed  it. 
Before  these  notices  passed,  numerous  witness- 
es had  been  subpoenaed  for  the  people,  a  Nisi 
Prius  record  made  up,  and  a  venire  issued  ;  and 
the  cause  placed  on  the  calendar. 

On  the  first  day  of  the  circuit,  the  District 
Attorney  moved  the  judge  to  assign  a  day  for 
the  trial,  but  the  defendant's  attorney  declared 
that  he  had  determined  not  to  bring  the  indict- 
ment to  trial  at  that  circuit  pursuant  to  his  re- 
cognizance, and  insisted  (and  so  the  judge  de- 
cided) that  the  District  Attorney  had  no  right 
to  carry  down  the  issue  for  trial,  and  bring  it 
on  to  be  tried.  The  judge  also  declared  that 
the  defendant  having  neglected  to  try,  it  was 
proper  that  the  question  should  be  presented 
to  the  Supreme  Court,  whether  the  defendant 
and  his  sureties  had  not  forfeited  their  recog- 
nizance. That  he,  the  judge,  had  no  control 
over  the  cause.  The  defendant  had  taken  no 
steps  to  try  the  cause. 

On  these  facts, 

Mr.  H.  Denio,  Dist.  Atty.,  now  moved  that 
the  recognizance  be  declared  forfeited,  and  that 
it  be  estreated  for  prosecution  in  the  Court  of 
C.  P. ;  or  that  the  indictment  be  remitted  to  the 
sessions;  or  that  this  court  would  appoint  the 
trial  for  the  next  circuit;  or  for  such  other  rule, 
&c. 

Mr.  G.  C.  Branson,  contra,  read  affidavits 
showing  that  the  defendant  could  not  have 
safely  proceeded  to  trial  at  the  circuit  for  want 
of  his  witnesses,  whom  he  had  used  due  dili- 
gence to  procure.  That  the  defendant's  coun- 
sel stated  to  the  circuit  judge  that  he  had  a 
food  excuse  for  not  trying. 
62*]  *Mr.  Denio,  in  support  of  the  mo- 
tion. The  C.  P.,  by  the  late  Statute,  Laws  of 
1816,  sess.  41,  ch.  283,  sec.  8,  p.  307,  has  the 
same  power  as  to  the  collection  of  fines  and  re- 
cognizances as  the  Court  of  Exchequer. 

The  defendant  entered  into  recognizance  to 
appear  at  the  circuit,  absolutely  and  uncondi- 
tionally. The  particular  day  is  fixed  and  made 
certain  by  the  appointment  of  and  holding  a 
circuit.  The  default  was  not  only  in  omitting 
to  appear  and  try,  but  not  a  single  step  was 
taken  by  the  defendant  towards  it. 

The  recognizance  being  forfeited,  if  it  shall 
be  declared  so.and  estreated  by  this  court, they 
will  send  the  indictment  back  to  the  sessions 
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to  be  proceeded  upon.  (1  Chit.  Cr.  L.,397; 
Hand,  Pr. ,  39.)  The  defendant  is  no  longer 
holden  to  appear  in  this  court,  or  at  the  circuit. 

If  the  court  should  refuse  to  declare  the  re- 
cognizance forfeited,  we  then  move  for  a  rule 
that  the  next  circuit  be  appointed  as  the  time 
of  trial. 

Mr.  Bronson,  contra.  The  Statute.  1  R.  L., 
141,  sec.  4,  is,  that  the  defendant,  on  removing 
the  indictment,  shall  enter  into  a  recognizance 
to  appear  at  the  next  term  of  the  Supreme 
Court,  and  plead  and  give  notice,  and  try  the 
issue  at  the  next  circuit.  The  English  Statute 
is  the  same  as  ours.  (1  Chit.  Cr.  L.,  383.)  The 
9th  chapter  of  this  volume  gives  the  practice 
upon  the  removal  of  causes  by  certiorari,  at 
large. 

The  indictment  has  been  regularly  removed, 
and  goes  down  on  the  civil  side.  And  the 
mode  of  compelling  the  defendant  to  try  pur- 
suant to  his  recognizance,  is,  to  take  a  rule  for 
the  purpose,  and  serve  it.  If  this  be  not  done, 
the  recognizance  will  not  be  considered  as  for- 
feited. (1  Chit.  Cr.  L.,  397,  398,  and  cases 
cited.) 

Independent  of  the  rule  of  law,  the  defend- 
ant's affidavits  show  an  abundant  excuse  for 
not  trying  at  the  last  circuit. 

The  motion  should  be  denied,  with  costs  to 
be  paid  by  the  prosecutor.  He  is  liable  for 
costs  as  in  a  civil  action.  (1  Chit.  Cr.  L.,  398.) 

*Mr.  Denio  replied  that  theargument[*163 
for  the  defendant  was  not  borne  out  by  the  cases. 
Chitty,  398,-  refers  to  Hawkins,  who  cites  1 
Salk.,  370.  193,  and  Str.,  946.  It  is  doubtful 
whether  Rex  v.  Ball,  the  case  relied  on  from 
Salkeld,  proceeded  upon  the  statute  from  which 
ours  was  taken.  It  was  decided  in  5  W.  &  M. , 
the  very  year  in  which  the  statute  passed.  It 
was  probably  upon  a  recognizance  at  common 
law.  The  other  places  referred  to  as  in  Sal- 
keld and  Strange  do  not  bear  on  the  question. 
Most  likely  the  recognizance  in  Rex  v.  Ball  did 
not  contain  the  condition  to  try  at  the  next  as- 
sizes ;  but  only  with  due  diligence.  This  is  ap- 
parent from  the  illustration  given  by  the  court: 
"  So  if  one  gives  a  recognizance  to  prosecute  a 
writ  of  error,  with  effect,  the  defendant  must 
give  rules,  and  nonsuit  the  plaintiff."  In  Rex 
v.  Lyon,  3  Burr.,  1461,  the  recognizance  was 
under  the  statute,  to  appear  and  plead  at  the 
next  term,  and  to  give  notice  of  trial ;  and  go  to 
trial  in  or  at  the  sittings  after  such  next  term, 
unless  the  court  should  otherwise  direct.  The 
defendant  neither  gave  notice  of  nor  went  to 
trial.  The  recognizance  was  holden  to  be  for- 
feited ;  evidently  on  the  ground  that  it  was  not 
complied  with,  in  its  terms  ;  for  nothing  is  said 
in  the  case  about  giving  rules. 

But  if  there  be  any  such  practice  in  England, 
it  has  never  been  followed  in  this  State  ;  and 
being  whollv  without  reason  and  good  sense, 
the  court  will  not  adopt  it.  This  recognizance 
has  not  the  words  required  both  by  the  English 
statute  and  ours — to  try  at  such  other  time  as 
the  court  shall  appoint.  It  is  confined  to  but 
one  circuit — the  next  after  the  term.  A  rule 
could  not,  therefore,  make  the  time  more  cer- 
tain. The  recognizance  is  valid,  though  not 
within  the  words  of  the  Act.  (1  Chit,Cr.L.,385.) 

Curia.  The  English  practice  is  spoken  of,  in 
their  books,  as  well  settled  under  the  statute. 

So 
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The  recognizance  cannot  be  forfeited,  unless 
rules  to  try  are  taken  against  the  defendant. 
He  is  then  bound  to  give  notice  of  trial.  But 
our  practice  is  different.  The  defendant  is 
1O4*J  "obliged  to  proceed  to  trial  at  the  cir- 
cuit or  course,  without  waiting  for  any  rule, 
either  to  be  entered  in  the  common  rule  book, 
or  made  on  motion  in  court.  He  must  go  down, 
upon  the  terms  of  his  recognizance,  to  the  next 
circuit ;  and  the  cause  must  there  be  heard  in 
the  ordinary  way, as  criminal  causes  are  at  the 
Oyer  and  Terminer.  The  time  of  the  circuit  is 
made  public,  and  the  defendant  must  take  no- 
tice of  it  at  his  peril.  The  District  Attorney 
may  also  go  to  the  circuit  prepared,  though  he 
receive  no  notice. 

Such  being  the  practice, this  recognizance  is 
forfeited  and  liable  to  be  estreated.  But  the  de- 
fendant shows  such  cause  against  it,  as  would 
have  warranted  the  judge  in  postponing  the 
trial.  Under  the  circumstances,  let  the  motion 
to  estreat  be  taken,  unless  the  defendant  renew 
his  recognizance  to  try  at  the  next  circuit  in 
30  days. 

Mr.Bronson  suggested,  that  according  to  the 
English  practice,  the  old  recognizance  con- 
tinued in  force,  till  the  cause  should  be  actually 
tried. 

SUTHERLAND,  J.  There  is  some  doubt  of 
this  upon  our  practice. 

Rule  accordingly. 

Cited  in-38  N.  Y..  568. 


WAKEMAN 

D. 

SPRAGUE,  Impleaded  with  DANN. 

Practice — Amendment  of  Declaration. 

The  plaintiff  may  amend  bis  declaration  of  course, 
before  the  defendant  has  answered  it. 

In  a  case  where  a  plaintiff  may  amend  of  course, 
he  may  so  amend  as  to  change  the  venue. 

Citation— 17  Johns.,  3. 

A  FTER  the  plaintiff  had  declared.and  before 
I\.  the  defendant  answered,  the  former  en- 
tered a  common  rule  to  amend  his  declaration, 
and  amended  by  inserting  a  different  venue 
from  that  in  the  original  declaration. 

A  motion  was  now  made  to  set  aside  the  rule 
and  amended  declaration,  as  irregular  :  1.  On 
the  ground  that  the  amendment  was  premature. 
2.  That  the  plaintiff  could  not  amend  by  alter- 
ing the  venue. 

Mr.  D.  Bui-well,  for  the   motion,  cited   16 
Johns.,  149;  19  Id.,  175. 
1 65*]     *Mr.  J.  H.  Ostram,  contra. 

_  Curia.  Can  the  plaintiff  amend  his  declara- 
tion, before  the  defendant  has  answered  it  ? 

The  8th  rule  of  April  Term,  1796,  is,  that  he 
may  do  so  at  any  time  before  his  default  is  en- 
tered for  not  replying,  or  joining  in  demurrer, 
or  before  the  lapse  of  20  days  after  the  general 
issue  pleaded.  This  may  be  done  of  course 
and  without  costs,  only  once.  It  seems  to  us 
that  the  rule  was  intended  to  fix  a  limit  beyond 
which  he  should  not  amend,  viz.:  the  entry  of 
his  default  in  one  case,  and  20  days  after  gen- 
eral issue  in  the  other  ;  and  until  the  one  or  the 
other  takes  place,  to  allow  an  amendment.  The 
language  of  the  rule  is.  at  any  time  before.  Is 
he  not  within  the  letter  of  the  rule  in  amend- 
86 


ing  before  answer  ?  There  is  no  default ;  no 
lapse  of  20  days.  Is  he  not  within  the  spirit 
of  the  rule  ?  If  he  may  amend  after  plea.even 
without  costs,  a  fortiori  before  plea  ;  no  costs 
of  pleading  being  then  made.  His  declaration 
may  be  too  bad  to  hazard  a  default  upon  it ; 
ana  it  may  be  necessary,  therefore,  to  amend 
even  though  no  plea  should  be  put  in.  If  he 
amends  before  plea,  this  is  to  the  advantage  of 
the  defendant.  The  plaintiff  cannot  amend 
again,  without  motion  ;  and  in  this  way,  per- 
haps, the  defendant  saves  the  cost  of  a  second 
plea. 

The  rule  seems  to  be  different  as  to  a  plea  ; 
which  cannot  be  amended  of  course,  unless  it 
be  demurred  to.  (17  Johns.,  3.)  In  such  case, 
the  right  to  amend  depends  on  the  nature  of  the 
plaintiff's  answer.  But  the  plaintiff  is  allowed 
to  amend  his  declaration, let  the  defendant's  an- 
swer be  what  it  will, if  the  amendment  be  with- 
in the  time  limited.  The  time,  not  the  right  of 
amending  the  declaration,  seems  to  depend  on 
the  nature  of  the  defense.  If  the  amendment 
be  previous  to  any  plea,  it  must,  of  necessity,  be 
within  the  proper  time,  provided  our  construc- 
tion be  right.  There  is  obscurity  in  the  rule, 
but  we  think  its  true  construction  admits  of  an 
amendment  before  answer. 

There  is  no  doubt  that  the  amendment  may 
change  the  *venue.  The  rule  is  general  [*  1 60 
and  unrestricted  as  to  the  particulars  in  which 
the  plaintiff  may  amend.  The  motion  must  be 
denied. 

Motion  denied. 

Cited  in— 1  Abb.  N.  S.,  197. 


H.  B.  LAMBERT  ®.  THE  PEOPLE. 

Indictment  for  Conspiracy  to  Defraud —  Form 
of— May  be  very  General  in  Terms. 

An  indictment  lies  for  a  conspiracy,  to  defraud  an 
individual  of  his  property. 

It  may  be  in  very  general  terms,  as  to  a  -descrip- 
tion of  the  offense,  its  object,  and  the  persons  con- 
cerned. 

A  judgment  record  in  the  Oyer  and  Terminer,  on 
an  indictment  transmitted  there  from  the  sessions, 
adjudged  good  upon  various  exceptions  of  form. 

Semble  that  no  rule  or  order  need  be  entered  in 
the  sessions,  to  send  up  the  indictment. 

ON  ERROR  from  the  Court  of  Oyer  and  Ter- 
miner of  the  City  of  N.  Y.,  that  court  re- 
turned a  record. 

*Upon  this  record,  general  errors  were  [*  1 7O 
assigned,  and  diminution  alleged,  viz.:  that 
there  was  no  order  or  rule  of  the  Court  of  Ses- 
sions, directing  the  indictment  to  be  sent  to  the 
Oyer  and  Terminer  :  and  that  there  was  no  in- 
dictment on  file  in  the  Over  and  Terminer,  pur- 
porting to  have  been  found  at  the  sessions. 
Writs  of  certiorari  were  prayed,  but  the  plaint- 
iff had  not  caused  them  to  be  returned. 

*Upon  a  general  joinder,  of  in  nullo  [*17 1 
est  erratum,  by  the  District  Attorney, 

Mr.  D.  B.  TaUmadge,  for  the  plaintiff  in  er- 
ror, took  various  exceptions  to  the  record, both 
in  form  and  substance. 

He  said  that : 

1.  The  indictment  was  uncertain,  in  describ- 
ing the  object  of  the  conspiracy,  the  persons 
by  whom  it  was  to  be  accomplished,  and  the 
persons  to  be  defrauded,  • 

It  should  be  so  certain  that  the  court  may 

COWEN  7. 


1827 


MAURAN  v.  LAMB. 


171 


know  judicially,  they  are  trying  the  identical 
offense  for  which  the  grand  jury  indicted  ;  that 
they  may  know  the  grand  jury  have  gone 
on  sufficient  premises  ;  and  the  defendant  be 
apprised  of,  and  prepared  to  meet  the  charge  ; 
and  be  able  to  plead  the  former  conviction,  or 
an  acquittal,  or  pardon.  (1  Chit.  C.  L.,  227, 
228  ;  Stark.  Or.  PL.  214  ;  Id.,  203.) 

2.  The  overt  acts  charged,  though  more  spe- 
cific, will  not  help  the  defects  which  go  before. 
These  acts  are  no  part  of  the  crime.  They  need 
not  be  proved.  Any  variance  between  the  in- 
dictment and  evidence,  in  this  respect,  will  be 
disregarded  ;  and  can  have  no  effect,  except  in 
aggravating  the  punishment.  (3  Maule.  &  S., 
72  ;  1  Salk.,  174  ;  2  Mass.,  329.) 

8.  Choses  in  action  are  not  the  subject  of  in- 
dictable conspiracy.  They  were,  at  common 
law,  of  no  value  to  any  one  who  might  obtain 
them  ;  not  even  to  assignees.  They  were  merely 
the  evidence  of  a  debt ;  and  stealing  them  was 
not  felony  till  made  so  by  statute.  Payne  v. 
People,  6  Johns.,  103,  104. 

4.  The  record  is  defective.  There  is  no  such 
court  as  is  described  in  the  caption.     It  does 
not  follow  the  Act  Creating  the  Oyer  and  Ter- 
miner.     Frauds  and  thefts  are  not  named  in 
the  Act  ;  and  the  caption  is  not  only  of  crimes 
or  misdemeanors  done  or  committed,  but  at- 
tempted to  be  done  or  committed.     The  names 
-of  the  grand  jurors  are  not  stated  in  the  cap- 
tion.    (1   Chit.   C.  L.,   202,  326;  4  Bl.  Com., 
App.,  II.;2BL,  718,  719;  2  Hawk.,  ch.  27, 
sec.  17.)    It  states  the  presentment  in  the  past, 
instead  of  the  present  tense — it  "was,"  instead 
of  it  "is"  presented.     (1  Chit.  C.  L.,  720  ;  Id., 
172*]  202  ;  2  Saund.,  393  ;  1  Mod.,  81.)    *It 
not  appearing  that  the  defendants  were  in  jail, 
the  sessions  had  no  power  to  send  the  indict- 
ment to  the  Oyer  and  Terminer.  (2  R.  L.,  503, 
sec.  10.)    If  there  had  been  an  arrest,  it  must 
have  been  stated.  (1  Chit.  Cr.  L.,  720.)  There 
was  no  order  of  sessions  to  send  it  up.  This  is 
admitted  by  the  general  joinder  in  error,  though 
there  was  no  return  of  the  diminution.     So,  as 
to  there  being  no  indictment  on  file.  The  Oyer 
and  Terminer  were  not  properly  formed.  The 
Mayor  or  Recorder  should  have  been  one.  The 
Oyer  and  Terrainer  is  not  described  as  held  in 
and  for  the  City  and  County  of  N.  Y.  (1  Chit. 
C.  L.,  327,  328  ;  3  Johns.  Gas.,  265  ;  1  Chit.  C. 
L.,  752;  1  Saund.,  149,  note  1;  2  Hawk.,  ch. 
25,  sec.  120;Bac.  Abr.,  Indictment,  I.)  There 
is  no  recital  that  the  sheriff  had  omitted  to  re- 
turn the  first  venire;  and  no  new  venire  could 
issue  until  the  omission  to  return  the  first.     (1 
Archb.  Pr.,  134.)    The  quiatam,  &c.,  is  omit- 
ted in  the  last  award  of  the  venire.  (1  Chit.  C. 
L.,  752.)    No  appearance  of  the  defendants  is 
mentioned  at  the  return  of  the  venire,  nor  from 
that  time  till  after  trial  and  verdict.    Though 
in  misdemeanors,  the  defendant  may  be  tried 
•when  personally  absent,  yet  he  must  be  pres- 

•ent  by  attorney. 

5.  A  conspiracy  to  defraud  an  individual  of 
his  property,  is  not  an  indictable  offense  at 
•common  law. 

Mr.  H.  Maxwell,  contra,  was  stopped  by  the 
•  court  upon  the  last  point — whether 'the  indict- 
ment would  lie. 

He  said  he  should  not  undertake  to  examine 
the  exceptions  in  the  order  stated,  nor  with 
much  particularity. 
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As  to  want  of  appearance  intermediate  the 
venire  and  sentence,  one  regular  appearance 
was  stated,  and  the  cause  was  then  continued, 
which  implied  a  regular  appearance.  The  quia 
tarn  is  not  necessary  in  terms,  if  it  be  implied, 
as  it  undoubtedly  is  here  from  other  parts  of 
the  record.  The  powers  of  the  court  need  not 
be  specified  at  all ;  for  they  existed  at  common 
law  ;  and,  in  truth,  no  award  of  a  venire  is,  in 
strictness,  necessary.  The  words  "in  and  for" 
the  City  and  County  of  N.  Y.  are  in  the  record; 
and  this  is  said  of  the  place  of  trial.  That  is 
sufficient,  *when  taken  in  connection  [*173 
with  the  previous  parts  of  the  record,  for  this 
court  to  see  where  and  for  what  county  the 
Oyer  and  Terminer  was  held,  and  must  have 
done  all  its  acts.  The  circuit  judge  and  alder- 
men of  the  city  are  mentioned  as  holding  the 
court  at  the  City  Hall.  There  is  evidence  on 
the  face  of  the  record  that  the  indictment  was 
found  at  the  sessions,  and  no  order  for  its  trans- 
mission to  the  Oyer  and  Terminer  was  neces- 
sary. Sending  it  up,  was  a  mere  ministerial 
act  of  the  public  prosecutor.  It  is  not  neces- 
sary to  warrant  this,  that  the  party  should  be 
in  jail.  (1  R.  L.,  341,  sec.  21.)  The  objection, 
that  the  presentment  is  spoken  of  in  the  past 
tense,  is  not  founded  on  the  nature  of  the  case. 
The  English  authorities  do  not  apply.  As  the 
trial  was  in  the  Oyer  and  Terminer,  the  record 
there,  when  speaking  of  a  former  presentment 
at  the  sessions,  should  speak  in  the  past  tense, 
in  order  to  speak  true.  As  to  naming  the  grand 
jurors,  the  return  is  from  the  Oyer  and  Ter- 
miner. It  is  not  the  business  of  the  clerk  to  go 
from  that  court  to  the  sessions  in  order  to  learn 
the  names.  But  the  names  were  not  necessary 
in  the  return  of  the  indictment ;  and  probably 
not  at  any  time.  (1  Saund.,  248,  note  1.)  It  is 
enough  to  say  so  many  men  generally.  All 
these  technical  objections  are,  however,  if  sus- 
tainable, liable  to  be  defeated  by  amendment. 
(1  Saund.,  250,  note  1.) 

This  indictment  is  clearly  maintainable  upon 
principle  ;  and  is  sufficient  in  form.  (2  Russell, 
Crimes,  1807,  1819,  1820.) 

The  Court,  without  assigning  their  reasons  at 
large,  decided  that  the  indictment  lay  ;  that  it 
was  sufficient  in  form  ;  and  that  there  was  no 
ground  for  reversing  the  judgment  of  the  court 
below,  on  account  of  any  formal  defect  in  the 
record.  They  overruled  all  the  objections  of 
the  plaintiff  in  error  ;  and, 

The  judgment  below  was  affirmed. 

Reversed— 9  Cow.,  578. 
Cited  in— 12  Hun,  381. 


*MAURAN  v.  LAMB.         [*1 74 

Practice — Action  on  Check  or  Note  Payable  to 
Bearer,  Maintained  by  Holder,  though  a  Mere 
Agent —  Witnesses — Plaintiff  of  Record  or  Par- 
ty in  Interest,  not  Compelled  to  Testify — Broker 
Competent  for  Principal. 

One  holding  a  check  or  note,  payable  to  bearer, 
as  mere  ng-ent,  may  yet  sue  on  it  in  his  own  name ; 
and  it  does  not  lie  with  the  opposite  party  to  object 
the  plaintiff's  want  of  interest. 

A  party  in  interest,  e.  a.,  the  plaintiff's  cestui  que 
trust,  cannot  be  compelled  to  testify  without  his 
consent. 

The  party  on  record  cannot  be  compelled  to  tes- 
tify. 
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Whether  a  witness  can  be  compelled  to  answer  a 
question,  the  answering  of  which  may  tend  to  sub- 
ject him  to  a  civil  suit,  quaere. 

A  broker  who  lends  money,  and  takes  a  check  for 
his  principal,  Including  his  commissions  in  the 
check,  is  yet  a  competent  witness  for  his  principal, 
in  an  action  against  the  drawer  on  the  check. 

Citatlons-1  Chit.  Bills,  51 ;  3  Johns.  Cas..  259.  606 ; 
3  Cal..  213;  K.  B..  85  Geo.  III.,  M.  8.;  Peake  Bv., 
184. 188:  37  Geo.,  DDL,  M.S.:  1  Hall's  L.  J.,  223:48 Geo. 
III.;  10  East,  395 ;  2  Ld.  Raym.,  1008 ;  7  Mass..  131. 

A  SSUMPSIT  by  the  plaintiff,  as  bearer, 
A.  against  the  defendant,  as  drawer  of  a 
check,  on  The  Bank  of  America,  dated  N.  Y., 
Oct.  21,  1824,  for  $1,912. 02,  payable  to  No.  25, 
or  bearer. 

.  The  cause  was  tried  at  the  N.  Y.  Circuit, 
Mar.  25,  1826,  before  Duer.  Circuit  J. 

It  was  admitted  at  the  trial  that  the  plaint- 
iff had  no  interest  in  the  check,  but  sued  for 
the  benefit  of  Mrs.  Remsen,  to  whom  the  check 
belonged,  with  her  consent.  There  was  a  ques- 
tion made,  whether  the  check  had  been  de- 
manded of  the  defendant ;  and  the  plaintiff  of- 
fered one  Lawrence  as  a  witness,  to  show  that 
a  demand  had  been  waived.  Lawrence  had, 
as  broker,  negotiated  a  loan  to  the  defendant, 
on  which  the  check  was  given,  and  charged 
certain  commissions,  which  were  included  in 
the  check. 

The  defendant  objected  that  the  action  was 
not  sustainable  by  the  plaintiff  in  his  name  ; 
but  the  objection  was  overruled.  Lawrence, 
before  he  was  sworn  in  chief,  denied  all  inter- 
est on  his  noire  dire.  The  fact  of  his  commis- 
sions being  included,  came  out  in  the  course 
of  his  examination  in  chief  ;  but  the  objection 
on  account  of  his  interest  was  not  renewed. 
He  proved  a  clear  waiver  of  demand,  as  will 
be  seen  by  the  opinion  of  the  court. 

The  defendant  set  up  the  defense  of  usury 
in  the  check,  between  Lawrence  and  the  de- 
fendant, and  various  evidence  was  given  upon 
this  point.  Among  other  witnesses,  the  de- 
fendant offered  Mrs.  Remsen,  the  person  for 
whose  benefit  the  action  was  brought ;  but,  on 
her  objection,  and  claiming  the  privilege  not 
to  testify  against  her  interest,  the  judge  al- 
lowed the  claim  ;  and  she  was  excused  from 
giving  evidence. 

Verdict  for  the  plaintiff. 
1  75*]  *Mr.  J.  J.  Roosevelt,  for  the  defend- 
ant, moved  for  a  new  trial.  He  said  the  de- 
fendant's undertaking  was  not  absolute.  (3 
Johns.  Cas.,  259  ;  2  Id.,  75  ;  9  Johns.,  121  :  12 
Id.,  433  ;  19  Id.,  391.)  Lawrence  was  inter- 
ested ;  and  there  was  not,  at  any  rate,  such  an 
explicit  waiver  of  demand  and  promise  to  pay, 
as  the  cases  require,  in  order  to  sustain  the  ac- 
tion (5  Johns. ,  248,  375  ;  12  Id.  ,423  ;  3  Id. ,  68  ; 
16  Id.,  152;  Sid.,  384.) 

The  plaintiff  was  not  the  proper  person  to 
bring  the  action.  He  was  a  mere  agent.  (10 
Johns.,  387,  224  ;  1  Chit.  PL,  5.)  The  defend- 
ant's right  of  set  off  may  be  defeated  by  such 
a  contrivance,  both  as  to  the  nominal  and  real 
plaintiff.  (5  Cow.,  231  ;  1  Johns.,  319.) 

The  defendant  is  also  deprived  of  the  testi- 
mony of  the  nominal  plaintiff. 

The  real  plaintiff  should  have  been  com- 
pelled to  testify.  There  is  no  doubt  she  might 
be  compelled  to  answer  by  bill  of  discovery. 
Why  alia,  lex  Roma, alia  lex  Atheni*?  Indeed, 
the  question  upon  the  privilege  of  the  witness 
may  be  considered  at  rest,  since  the  decision  in 
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Ld.  Melville' 6  case.  (1  Hall's  Law  Jour.,  225, 
280,  281.) 

The  counsel  also  cited  1 1  Johns. ,  245  ;  19  Id. , 
268.  and  4  Cow.,  399. 

Messrs.  Hallet  and  Walker,  contra.  As  to  the 
want  of  demand,  it  is  a  sufficient  answer,  that 
the  defendant  has  sustained  no  injury  by  the 
omission.  But  clearly  here  was  a  waiver. 

The  court  will  not  inquire  into  the  right  of 
the  holder  to  bring  the  action,  unless  it  appear 
that  his  possession  is  mala  fide.  (3  Johns.  Cas. , 
263.)  The  defendant  was  not  precluded  from 
any  equitable  defense.  No  right  of  set-off  was 
pretended. 

The  party  in  interest,  or  any  other  witness, 
cannot  be  compelled  to  testify  against  their 
own  rights.  (10  East,  895  ;  1  Str.,  406  ;  Kirby, 
203  ;  2  Root,  528  ;  2  Barn..  436  ;  7  Mass.,  131  ; 
3  Conn.,  (N.  B.,)  528  ;  1  Martin,  (La.)  23(6);  1 
Overton,  (Tenn.,)  340.) 

*Ld.  MelviUe's  case  does  not  decide  [*17G 
that  a  party  in  interest  shall  be  compelled  to 
testify. 

Curia,  per  WOODWORTH,  J.  Whether  a  de" 
mand  of  payment  was  made  out  or  not.  seems 
not  to  be  material ;  inasmuch  as  there  is  suffi- 
cient evidence  of  a  waiver,  provided  Lawrence 
was  a  competent  witness.  He  states  that,  in  his 
transaction  with  the  defendant,  he  acted  as  the 
agent  of  Mrs.  Remsen  ;  that  the  defendant  re- 
peatedly promised  to  pay  the  check  after  it  fell 
due  ;  that  Nov.  17  he  wrote  to  Lawrence  that 
his  efforts  to  collect  enough  to  pay  the  note 
had  been  unavailing  ;  and  that  it  should  be  pro- 
vided for  on  the  then  next  Monday  or  Tuesday. 
Here,  then,  is  an  admission  that  the  defendant 
had  not  funds  to  pay  ;  and  an  implied  waiver 
of  a  previous  demand,  if  necessary  to  entitle 
the  plaintiff  to  sustain  his  action. 

But  it  is  contended  that  the  plaintiff,  being 
a  mere  agent,  and  having  no  interest,  cannot 
maintain  this  action.  It  appears  that  the  plaint- 
iff came  fairly  by  the  possession;  and  his  name 
was  used  for  the  benefit  of  Mrs.  Remsen,  claim- 
ing to  be  the  person  in  interest.  The  rule  is, 
that  the  bearer  of  a  note  or  bill  payable  to 
bearer,  need  not  prove  a  consideration,  unless 
he  possesses  it  under  suspicious  circumstances. 
(1  Chit.  Bills,  51.)  If  a  question  of  mala  fide 
possessio  arises,  that  is  a  fact  to  be  raised  by 
the  defendant,  and  submitted  to  the  jury.  Con- 
roy  v.  Warren,  3  Johns.  Cas.,  259.  In  that  case, 
Mr.  Justice  Kent  referred  to  Livingston  v.  Clin- 
fcw.decided  July  Term,  1799,  where  the  law  was 
laid  down,  that  if  a  note  be  indorsed  in  blank, 
the  court  never  inquires  into  the  right  of  the 
plaintiff,  whether  he  sues  in  his  own  right,  or 
as  trustee  ;  that  any  person  in  the  possession 
of  a  note  may  sue  :  and  he  says  a  decision  to- 
the  like  effect,  Cooper  v.  Kerr,  was,  in  Mar., 
1800,  affirmed  in  the  Court  of  Errors.  In  Payne 
v.  Eden,  3  Cai.,  213,  the  note  was  indorsed  to 
the  plaintiff.  He  had  nointerest.butwas  merely 
a  trustee  for  others.  No  objection  was  taken 
to  his  *want  of  interest.  The  question  [*1  7  7 
was  to  the  consideration  of  the  note  ;  and  that 
being  illegal,  the  plaintiff  failed.  Thompson, 
J..  who  delivered  the  opinion  of  the  court,  con- 
sidered the  cause  in  the  same  point  of  view,  as 

(b)  But  in  Planter's  Bank  v.  George,  6  Martin,  670,. 
It  was  held  that  a  witness  is  not  protected  from  an- 
swering a  question,  on  the  ground  that  he  may 
thereby  render  himself  liable  in  a  civil  suit. 
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if  the  original  parties  were  before  the  court. 
In  consequence  of  proving  that  the  plaintiff 
has  no  interest,  the  remedy  is  not  defeated  ;  but 
the  defendant  is  permitted  to  avail  himself  of 
a  defense  against  the  original  party.  It  is  no 
answer  to  say  that  the  defendant  cannot  plead 
a  set-off  against  the  cestui  que  trust.  It  may,  in 
some  cases,  be  a  hardship,  as  such  a  defense 
applies  to  the  parties  on  the  record  only.  The 
Act  authorizing  a  set-off  may  not  be  sufficient 
to  meet  this  case  ;  but  the  remedy  is  with  the 
Legislature,  not  the  courts  of  justice. 

It  is  well  settled,  that  the  plaintiff  on  the 
record  cannot  be  compelled  to  give  testimony. 
Mrs.  Remsen  was  the  real  plaintiff,  and  had  a 
direct  interest  in  the  event  of  the  suit.  I  think 
she  was  not  bound  to  give  evidence,  unless  by 
her  assent.  This  question  has  not,  I  believe, 
been  directly  settled  in  our  courts  ;  but  it  falls 
within  some  of  the  rules  of  evidence  which 
have  been  recognized  and  acted  upon. 

In  Bain  v.  Margrave,  K.  B.,  35,  Geo.  III., 
M.  8..  cited  in  Peake,  Ev.,  184,  Ld.  Kenyon 
held  that  he  would  not  oblige  a  witness  to  an- 
swer any  question  that  might  tend  to  charge 
him  with  a  debt ;  that  a  man  might  come  vol- 
untarily, and  charge  himself  with  a  debt  ;  but 
could  not  be  compelled  to  charge  himself  civil- 
ly, any  more  than  to  make  himself  liable  to  a 
criminal  prosecution.  And  in  Raynes  v.  Tow- 
good,  37  Geo.  III.,  M.  S.,  Id.,  he  would  not 
compel  a  witness  to  give  evidence  which  would 
subject  him  to  a  pecuniary  penalty.  In  Lord 
Melville's  case,  1  Hall's  Law  Jour. ,  223,  Peake, 
Ev.,  188,  questions  were  proposed  to  the 
judges,  whether  a  witness  can  be  required  to 
answer  a  question,  the  answering  of  which 
may  establish  that  he  owes  a  debt  recoverable 
in  a  civil  suit.  The  judges  were  divided  in 
opinion,  eight  being  in  the  affirmative,  and  four 
in  the  negative.  This  gave  rise  to  the  Act  of 
46  Geo.  III.,  which  declared  that  a  witness 
178*]  cannot,  by  *law,  in  such  cases,  refuse 
to  answer.  The  Court  of  K.  B.  decided,  in 
King  v.  Inhabitants  of  Woburn,  10  East,  395, 
that  a  rated  inhabitant  of  a  parish  is  to  be  con- 
sidered a  party  to  an  appeal  between  his  parish 
and  another,  touching  the  settlement  of  a  pau- 
per,although  the  nominal  parties  be  the  church- 
wardens and  overseers  of  the  poor  of  the  re- 
spective parishes ;  and  being,  as  such  party, 
directly  interested  in  the  event  of  that  pro- 
ceeding, he  cannot  be  compelled  to  give  evi- 
dence by  the  adverse  parish,  even  since  the 
Statute  of  46  Geo.  III. ;  not  being  within  the 
words  or  meaning  of  that  law.  This  Act  is  de- 
claratory, and  evidently  intended  to  declare 
the  law  as  laid  down  by  a  majority  of  the 
judges.  It  was  not  intended  to  apply,  nor  are 
the  opinions  of  a  majority  of  the  judges  to  be 
understood  as  applying  to  the  party  on  the  rec- 
ord, or  the  party  directly  in  interest.  Ld.  El- 
lenborough  observed,  that  "  the  Act  takes 
away  the  right  of  objecting  by  reason  only,  or 
on  the  sole  ground  that  the  answering  the 
question  may  establish,  or  tend  to  establish, 
that  the  witness  owes  a  debt,  or  is  otherwise 
subject  to  a  civil  suit.  But  that  is  not  the 
ground  of  the  present  objection  ;  nor  does  it 
appear  to  have  been  the  intention  of  the  Leg- 
islature to  alter  the  situation  of  parties  to  a 
suit  or  proceeding."  The  rated  inhabitant  was 
considered  as  much  a  party  as  if  his  name  had 
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been  used  on  the  record;  so  that,  without  def- 
initely pronouncing  an  opinion  on  the  ques- 
tion, whether  a  witness  is  compellable  to  make 
an  answer  whereby  he  may  subject  himself  to- 
a  debt,  it  may  be  safely  affirmed  in  this  case, 
that  the  real  plaintiff  is  privileged  ;  and  has 
ever  been  so  considered  in  judgment  of  law. 
Mrs.  Remsen  was  the  real  plaintiff,  and  is  en- 
titled to  the  benefit  of  this  rule. 

In  Title  v.  Grevett,  2  Ld.  Raym.,  1008,  it  is 
laid  down  by  Holt,  Ch.  J.,  that  a  witness, 
though  he  may,  shall  not  be  compelled  to  give 
evidence  which  will  subject  him  to  a  civil  ac- 
tion. So,  also,  in  Appleton  v.  Boyd,  7  Mass. , 
181,  it  was  held  that  a  party  in  interest  was  not 
bound  to  testify  against  his  consent.  We  ought 
not  to  relax  the  rule,  because  the  party  may  ob- 
tain the  evidence  *by  bill  of  discovery.  [*1 79 
We  are  in  a  court  of  law,  and  must  be  gov- 
erned by  the  rules  of  evidence  which  have  been 
adopted  there.  Certainty  is  of  the  greatest  im- 
portance in  questions  ot  evidence ;  and  ought 
not  to  be  departed  from  for  the  sake  of  laying" 
down  what  may  be  considered  an  improved 
rule. 

With  respect  to  the  interest  of  Lawrence,  it 
appears  that  the  commissions  charged  were  in- 
cluded in  the  check.  That  belongs  to  Mrs. 
Remsen.  If  Lawrence  is  to  be  credited,  her 
funds  were  advanced  for  the  check.  I  do  not 
perceive  that  Lawrence  can  establish  a  claim 
against  the  defendant  for  commissions.  The 
holder  of  the  check  will  recover  that  portion  as 
well  as  the  residue.  From  the  course  of  the 
transaction,  I  consider  Lawrence  as  having 
passed  to  Mrs.  Remsen  the  whole  check,  and 
he  must  look  to  her  for  the  amount  of  his  com- 
missions. Whether  Mrs.  Remsen  succeeds  or 
not,  will  not,  I  apprehend,  affect  his  claim. 

The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 

Cited  in-9  Cow.,  672 ;  1  Wend.,  21;  5  Wend.,  602:  » 
Wend.,  426;  11  Wend.,  28,  537  :  1  Hill,  556,  587 ;  5  Hill, 
526,  549;  1  Paige,  611;  3  Paige,  539;  5  Paige,  246;  7  Paige, 
601;  9  Paige.  229:  Clarke,  520, 528;  7  Barb.,  181;  19  How. 
Pr..  536;  f  Abb.  Pr.,  443;  11  Abb.  Pr.,  161;  2  Hall,  557; 
24  Hun,  289 :  88  Pa.,  290  ;  34  Am.  Dec.,  624  (4  Whart.,. 
489);  35  Am.  Dec.,  112  (2 Scam.;  309);  32  Am.  Rep.,  454 
(88  Pa.,  288). 


ROOF  v.  J.  STAFFORD,  who  appeared  by  S. 
STAFFORD,  his  Guardian. 

Contracts  by  Infants — Not  Voidable  until  they  Be- 
come of  Age — Executory  and  Executed  Con- 
tracts— Difference  Between  as  to  Return  of 
Consideration. 

A  sale  and  delivery  of  goods  by  an  infant,  with  his 
own  hand,  is  not  voidable  till  he  comes  of  age. 

So  of  his  conveyances  of  real  estate. 

If  he  marry  under  the  age  of  discretion,  he  cannot 
disagree  till  he  arrive  to  that  age. 

The  executory  contracts  of  an  infant  by  deed  are 
generally  voidable,  not  void.  So,  in  some  senses,  his 
simple  contracts. 

His  executory  contracts  are  voidable  at  any  time, 
without  his  restoring  or  being  liable  to  restore  the 
consideration. 

But  it  is  otherwise  as  to  contracts  executed.  On 
his  coming  of  age,  and  on  avoiding  these,  he  must 
restore  the  consideration. 

Citations— 1  Bl.,  575;  3  Burr..  1794  to  1809;  1  Johns. 
Cas.,  127 ;  1  Wood  Lect.,  400 ;  2  Evans'  Poth.,  30 ;  13 
Mass.,  204,  375;  15  Mass.,  220,  259, 359;  Newl.  Contr..  11, 
13;  1  N.  H,,  63,  74,  75;  6  Johns.,  257;  11  Johns.,  539;  14 
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Johns..  134 ;  Bac.  Abr.,  Infancy  and  Ape,  A,  pi.  3 :  1 
Hull.  Abr.,  730,  Infante.  D,  pi.  4:  Latch.  10;  1  Mod., 
137;  10  Johns..  132:  1  Nott  &  McCord's,  (S.  C..)  1;  2Str., 
937-  FltzK.,  175,  275;  1  Sid.,  41;  1  Keb.,  1;  6B.&  A.,  174; 
1  T.  R..648;  1  M.  &  S..  724  ;  11  Mass.,  147  ;  9  Mass.,  62, 
100,  101:  10  Mass.,  132;  1  Pick.,  202,  221;  14  Mass.,  457;  2 
N.  H.,  51:  Reeve,  Doin.  Kiel.,  230,  237,  240,  243,  249 ;  2 
Johns.,  279;  5  Johns.,  161;  1  Evans1  Poth.,  31;  8  T.  R., 
335,  337  :  2  Marsh,  485;  5  Berg.  &  R.,  309,  313:  4  Cruise 
DiK-,  17.  Deed,  sec.  12 ;  Co.  Lltt.,  302  ft ;  8  Taunt.,  40, 
41,  42,508:  Com. Diff.,  Infante,  ch.  4;  2  Inst.,  673,  2 
Eden,  72,  n.  177. 

ON  ERROR  from  the  Mayor's  Court  in  the 
City  of  Albany. 

The  action  in  the  court  below  was  trover,by 
Stafford  against  Roof,  for  a  horse.  The  horse 
had  been  sold  and  delivered  by  Stafford,  then 
a  minor  of  19  years  of  age,  to  Roof,  who  exe- 
cuted to  Stafford  his  (R's)  note  for  the  horse, 
payable  in  specific  articles  to  the  amount  of 
$50.  This  action  was  brought  while  J.  Staf- 
18O*]  ford  was  yet  a  minor.  *These  facts  ap- 
pearing on  the  trial  in  the  court  below,  the 
counsel  for  Roof  objected  that  J.  Stafford  could 
not  avoid  the  sale  of  the  horse  till  he  came  of 
age.  The  court  overruled  the  objection,  charg- 
ing the  jury  accordingly,  who  found  for  the 
plaintiff  below  $55  damages.  The  opinion  of 
the  court  below  being  excepted  to  by  Roof,  he 
brought  error. 

Several  other  points  were  presented  by  the 
bill,  by  it  is  not  material  to  notice  them,  as  the 
only  question  decided  by  the  court  was,  wheth- 
er the  infant  could  rescind  the  sale,  before  com- 
ing of  age. 

Messrs.  8.  A.  Foot  and  J.  D.  Hammond,  for 
the  plaintiff  in  error,  cited  Bac.  Abr. ,  Infancy 
and  Age,  I.,  pi.  3.  8,  A;  Co.  Litt.,  2  ft;  Cowen 
Treat,,  426  ;  8  Taunt.,  508  ;  10  Johns.,  132  ;  1 
Bl.,  579;  1  Roll.  Abr.,  341;  1  Inst.,  79;  Kenn's 
case,  7  Rep.,  138. 

Mr.  Jacob  Lansing, contra,  cited  3  Burr., 1794; 
10  Johns.,  453;  1  Mod.,  137;  3  Keb.,  369;  Bac. 
Abr.,  Infancy  and  Age,  I. ;  5  Bro.  P.  C.,  570;  2 
T.  R.,  161;  Com.  Dig.,  Infant,  B. 

Curia,  per  WOODWORTH,  J.  I  understand 
it  to  be  now  well  settled,  that  the  contracts  of 
an  infant,  not  only  such  as  take  effect  by  his 
actual  delivery  of  the  subject-matter  (as  a  feoff- 
ment  with  livery,  or  a  sale  and  manual  deliv- 
ery of  goods),  but  all  his  deeds,  whether  at  the 
common  law,  or  under  the  Statute  of  Uses  ; 
whether  relating  to  real  or  personal  property, 
are  voidable  merely,  not  void.  This  proposi- 
tion, so  far  as  it  relates  to  real  estate,  is  fully 
established  by  Zouch  v.  Parsons,  1  Bl.  575,  re- 
ported more  at  large  3  Burr.,  1794-1809,  and 
the  authorities  collected  and  reviewed  in  that 
case  by  Ld.  Mansfield.  His  reasoning  has  gen- 
erally been  considered  as  placing  deeds  respect- 
ing personal  property  on  the  same  footing. 
The  only  exception  yet  allowed,  is  of  a  deed 
which  delegates  a  naked  power.  It  is  then  void. 
Whereas,  if  it  carry  any  interest,  it  is  merely 
voidable.  (1  Johns.  Cas.,  127;  3  Burr.,  1804, 
1085;  1  Wood.  Lect.,  400;  2  Evans'  Poth..  30; 
181*]  *18  Mass.,  375;  15  Id.,  220;  Newl. 
Cont.,  11;  1  N.  H.,  74;  6  Johns.,  257;  11  Id., 
539;  14  Id.,  124.) 

The  authorities  are  still  more  uniform  as  to 
the  sale  and  manual  delivery  of  personal  prop- 
erty by  an  infant.  They  are,  without  exception, 
that  the  contract  is  not  void,  but  voidable 
(Bac.  Abr.,  Infancy  and  Age,  A,  pi.  3;  1  Roll. 
Abr.,  730;  Enfants.  D,  pi.  4;  Latch  10-  1 
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Mod.,  187;  10  Johns.,  132;  13  Mass.,  204;  15 
Id.,  259;  1  Nott  &  M'C.,  (S.  C.,)  1.) 

Even  the  simple  executory  contract  of  an  in- 
fant, though  not  to  pay  for  necessaries,  can 
hardly  be  considered  void  in  the  full  sense  of 
the  term.  It  has  been  held  a  good  considera- 
tion for  the  promise  of  another.  (2  Str. ,  937  ; 
Fitzg.,  175,  275  ;  1  Sid., 41 ;  1  Keb.,  1  ;  Newl. 
Cont.,  12;  5  B.  &  A.,  174,  per  Best,  J.)  No 
doubt  was  ever  entertained,  that  he  might 
affirm  it  by  a  new  promise  on  coming  of  age. 
(1  T.  R.,  648 ;  1  Maule  &  S.,  724  ;  11  Mass., 
147;  9  Id.,  62,  100,  101  ;  10  Id.,  137,  1  Pick., 
202,  221;  14  Mass.,  457;  2  N.  H.,  51;  Reeve, 
Dom.  Rel.,  240.)  And  in  all  cases,  the  right  to 
plead  or  give  infancy  in  evidence,  has  been 
considered  personal  to  the  infant  himself.  (2 
Johns.,  279;  5  Id.,  181.) 

The  marriage  of  an  infant  before  the  age  of 
consent,  which  is  fourteen  in  males  and  twelve 
in  females,  is  also  voidable,  not  void.  (Bac. 
Abr. ,  Infancy  and  Age,  A,  and  cases  cited  ; 
Reeve,  Dom.  Rel.,  236,  237.) 

The  true  sense  of  the  law,  as  to  the  general 
capacity  of  infants,  seems  to  be  expressed  by 
Pothier :  "Infants,"  says  he,  "are  rather  in- 
capable of  obliging  themselves  by  their  con- 
tracts, than  incapable  of  contracting."  (Vide  1 
Evans  Poth.,  31  ;  2  Id.,  30.) 

Accordingly,  there  is  no  doubt  that  all  the 
contracts  which  an  infant  can  make,  with  very 
few  exceptions,  are,  at  least,  voidable,  without 
regard  to  the  question  whether  they  be  benefi- 
cial to  him  or  not ;  and  the  only  inquiry  which 
presents  any  difficulty  is,  when  they  are  to  be 
avoided.  On  this  head,  there  is  no  doubt  as  to 
his  executory  *contracts.  Whatever  [*182 
consideration  he  may  have  received  for  his 
bond,  his  covenant  or  his  promises  (if  we  ex- 
cept his  implied  promise  for  necessaries),  they 
cannot  be  enforced,  whether  he  be  an  infant 
when  the  suit  was  brought  for  that  purpose, 
or  not.  It  has  been  doubted,  however,  whether 
he  be  not  liable,  in  another  form  of  action,  to 
refund  the  consideration  of  his  executory  con- 
tract, after  he  has  avoided  it.  The  learned 
author  of  Domestic  Relations,  243-249,  main- 
tains the  affirmative  of  this  proposition  with 
great  ability  ;  and  in  Badger  v.  Phinney,  15 
Mass.,  359,  the  Supreme  Judicial  Court  of 
Mass,  advance  the  same  doctrine.  Judge  Reeve 
admits  that  the  current  of  ancient  English  au- 
thority is  the  other  way  ;  and  their  later  cases 
are  certainly  so.  Jennings  v.  Rundatt,  8  T.  R., 
335,  337  ;  CHreen  v.  Greenbank.  2  Marsh. ,  485. 
Nor  is  it  conceivable,  perhaps,  why  the  defense 
of  infancy  should  be  called  a  protection,  if  it 
merely  operate  to  change  the  form  of  attack 
from  an  action  on  contract,  to  one  for  a  tort- 
ious  conversion  of  the  consideration.  This 
inquiry,  however,  is  of  no  other  importance 
here  than  as  showing  the  inclination  of  every 
able  American  jurist  to  construe  the  rights  of 
infants  with  rather  more  strictness  than  the 
rules  of  the  common  law  have  generally  been 
supposed  to  require. 

It  certainly  seems  to  be  highly  reasonable, 
where  the  contract  is  executed  on  both  sides, 
where  the  infant  has  parted  with  the  thing  sold 
and  received  an  equivalent,  or  a  supposed 
equivalent,  that  he  should  restore  it.  on  avoid- 
ing bis  contract,  or  should  incur  an  obligation 
to  do  so.  He  is  then  no  longer  defending  him- 
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self,  but  seeks  to  recover  what  he  has  been  paid 
for.  The  enforcement  of  such  an  obligation 
does  not  seem  to  be  inconsistent  with  the  priv- 
ilege of  infancy,  especially  if  the  power  to  in- 
cur it  is  postponed  till  he  comes  of  age.  Badg- 
er v.  Phinney,  is  a  strong  authority  in  favor  of 
this  obligation  ;  and  in  Roberts  v.  'Wiggin,  1  N. 
H.,  78,  75,  where  an  infant  had  taken  a  con- 
veyance of  land,  and  executed  a  mortgage  to 
secure  the  purchase  money,  the  court  express 
an  opinion  that  an  avoidance  of  the  mortgage 
183*]  would  revest  the  *title  in  the  grantor. 
The  same  principle  seems  to  be  conceded  in 
Shaw  v.  Boyd,  5  Serg.  &  R.,  309,  313.  On  the 
•whole,  the  better  opinion  is,  that  disaffirming 
the  sale  of  an  infant  vendor  entitles  the  vendee 
to  sue  for  the  consideration,  and  thus  bind  the 
right  forever. 

The  question  recurs,  at  what  age  is  the  infant 
able  to  work  these  consequences  V  May  he  dis- 
affirm when  he  pleases  ?  And  how  far  is  he 
bound  by  that  act  ?  Suppose  him,  while  yet 
under  age,  to  restore  the  consideration,  and 
take  back  the  subject  of  sale  ;  may  he  not  after- 
wards disaffirm  the  disaffirmance,  on  the  prin- 
ciple which  forbids  the  original  contract  ?  Is 
the  whole  matter  thus  left  open  and  ambula- 
tory till  he  arrives  to  the  age  of  twenty-one 
years  ?  Or  does  the  law  forbid  bis  doing  a  nu- 
gatory act,  and  suspend  his  powers  till  he  can 
conclude  himself.  Ld.  Mansfield  held,  in  Zouch 
v.  Parsons,  that  he  cannot  avoid  his  convey- 
ance of  lands  till  the  age  of  twenty-one.  This 
is  said  to  follow,  because,  if  it  were  otherwise, 
he  might  also  bring  a  writ  analogous  to  a  dum 
fuit  infra.cetatem  ;  and  so  conclude  his  right 
upon  the  record.  (3  Burr.,  1808.)  Other  books 
give  the  same  reason, and  say  the  matter  should 
remain  open  till  he  comes  of  age,  and  is  legal- 
ly capable  of  thinking  over  what  he  has  done. 
(4  Cruise  Dig. ,  17;  Deed,  sec.  12;  Bac.  Abr., 
Infancy  and  Age,  I.,  pi.  3.)  These  and  other 
books  advance  the  doctrine  in  qualified  terms  ; 
stating  that  the  infant  may  avoid  when  he 
comes  of  age.  (Co.  Litt.,  3026;  8  Taunt.,  40-42; 
Com.  Dig,,  Enfants,  ch.  4.)  The  latter  cases 
of  avoidance  as  to  real  estate,  are  all  where  the 
infant  was  of  age  ;  and  those  modern  books, 
which  say  generally,  that  the  infant  may  avoid 
either  before  or  after  age,  rely  on  the  ancient 
rule  in  2  Inst. ,  673,  without  adverting  to  the  con- 
trary doctrine  as  laid  down  by  Ld.  Mansfield. 

I  consider  the  doctrine  settled,  in  respect  to 
assurances  of  real  estate,  that  the  infant  can- 
not finally  avoid  them  till  he  comes  of  age. 
And  it  is  equally  well  settled,  that  the  mar- 
riage of  one,  who  is  a  minor  in  respect  to  that 
contract,  cannot  be  avoided  till  he  reaches  an 
1 84*]  age  when  he  can  bind  *himself  by  it 
(Bac.  Abr.,  Infancy  and  Age,  A,  and  author- 
ities cited.) 

Thus,  in  the  most  important  contracts  which 
an  infant  can  make,  he  is  bound  till  the  age  of 
legal  capacity.  The  reason  is,  that  being  exe- 
cuted, they  are  voidable  only;  being  an  infant, 
he  has  no  legal  power  to  consider  them  over 
again  ;  there  is  danger  of  his  being  irrevocably 
concluded  by  the  legal  consequences  which 
may  follow  the  avoidance  ;  and  hence  this  act 
may  be  the  worst  thing  he  can  do  for  himself. 
If,  through  the  actual  imbecility  of  infancy, 
he  has  been  defrauded,  another  ground  is  pre- 
sented, which  vitiates  all  contracts.  The  rea- 
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sons  against  an  immediate  avoidance.of  course, 
relate  to  the  single,  technical  objection  of  in- 
fancy. 

Where,  then,  is  the  principle,  upon  which 
the  anomaly  contended  for  by  the  counsel  for 
the  defendant  in  error,  is  to  be  established?  As 
to  the  cases,  it  is  not  difficult  to  show  that  they 
give  an  infant  yet  greater  power  in  the  trans- 
fer of  his  personal  property  than  of  his  real 
estate.  By  a  late  decision  in  the  English  C.  P., 
if  he  pay  his  money,  though  for  a  considera- 
tion only  in  part  executed,  he  never  can  re- 
cover it  back,  even  on  avoiding  the  contract  at 
full  age.  Holmes  v.  Bloog,  8  Taunt.,  508.  This 
case  is  founded  partly  on  a  dictum  of  Ld.  Mans- 
field, in  Buckinghamshire  v.  Drury,  2  Eden,  72, 
Wilmot's  Notes,  177,  that  "if  an  infant  pay 
money  with  his  own  hand,  even  without  a  val- 
uable consideration  for  it,  he  cannot  get  it  back 
again."  To  adopt  this  case,  and  go  the  full 
length  which  its  principle  seems  to  warrant, 
would  be  to  conclude  infants  forever  by  a  sale 
and  actual  delivery  of  their  personal  property. 
It  is  not  now  necessary  to  pass  upon  that  prin- 
ciple in  its  extent.  Suffice  is  to  say,  we  are  clear 
that  the  infant's  power  of  avoida'nce  in  the  case 
before  us,  is  no  greater  than  in  the  two  cases 
wherein  we  have  seen  his  rights  are  suspended 
till  the  age  of  legal  capacity.  Indeed,  we  think 
his  power,  in  one  respect,  Jess  as  to  a  sale  of 
personal  than  of  real  estate.  As  to  the  latter, 
it  is  said,  in  Zouch  v.  Parsons,  though  he  can- 
not finally  avoid  while  under  age,  yet  he  may 
enter  and  thus  save  the  profits.  *We  [*185 
do  not  know  of  any  similar  remedy  for  the 
profits  of  his  personal  property. 

The  judgment  of  the  court  below  must  be  re- 
versed, on  the  ground  that  the  defendant  in 
error  could  not  avoid  his  contract  of  sale  till 
he  had  arrived  at  the  age  of  twenty-one  years. 

Judgment  reversed. 

Reversed— 9  Cow.,  636. 

Cited  in— 15  Wend.,  636  ;  17  Wend.,  131 ;  7  Hill,  113 ;  3 
Edw.,  325;  3N.Y.,508;  33  N.  Y.,551:  37  N. Y.,  488, 491 ; 
5  Trans.  App.,  19 ;  7  Hun,  496 ;  17  Barb.,  430 ;  30  How. 
Pr.,  195 :  3  Bos.,  327 ;  3  Rob.,  431 ;  41  Ind.,  600 ;  23  Am. 
Dec..  360 (9  Conn.,  330);  30  Am.  Dec.,  81;  31  Am.  Dec., 
290 ;  39  Am.  Dec..  330  (14  Vt.,  405). 
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Award — Parol  Submission  and  Award,  Concern- 
ing the  Use  of  a  Pinvate  Road,  Valid — Not 
within  Statute  of  Frauds — Award  Against 
Law,  Valid. 

A  parol  submission  and  award  that  B.  shall  pay  to 
M.  a  sum  of  money  as  a  compensation  for  the  future 
use  of  M.'s  private  road,  made  by  him  partly  over 
his  own  land,  and  partly  over  the  land  of  others, 
without  their  permission,  is  valid ;  the  passing1  a  per- 
manent right  of  way  not  being  in  the  contemplation 
of  the  parties. 

Such  a  submission  and  award  are  not  an  agreement 
concerning  an  interest  in  land  within  the  Statute  of 
Frauds. 

It  is  no  defense  to  an  action  on  an  award,  that  the 
arbitrators  awarded  a  sum  of  money  upon  a  claim 
which  the  law  would  not  enforce. 

An  award  cannot  be  impeached,  in  an  action  on  the 
ground  that  it  is  against  law. 

Citations-3  Cai.,  166 ;  Kyd.  Aw.,  11, 1&5,  237.  238  :  1 
Ld.  Raym.,  248 ;  14  Johns.,  105  ;  9  Johns.,  212. 

A  SSUMPSIT,  on  an  award  of  arbitrators, 
DC.  tried  at  the  Sullivan  Circuit,  May,  1826, 
before  Betts,  late  Circuit  J. 
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The  plaintiff  having  made  a  private  road 

Ertly  over  his  own  land,  but  mostly  over  the 
id  of  others,  the  defendant  wanted  to  use  it 
in  the  same  manner  as  the  plaintiff  had  a  right 
to  do.  The  plaintiff  not  being  willing  that  he 
should  do  so  without  compensation,  the  parties 
agreed,  by  parol.  to  submit  the  amount  of  com- 
pensation to  arbitrators,  who  awarded  $123  to 
the  plaintiff.  The  defendant,  when  the  sub- 
mission was  made,  expressly  promised  to  pay 
what  should  be  awarded,  and  knew  that  the 
road  was  mostly  over  land  to  which  the  plaint- 
iff claimed  no  title ;  and  that  he  had  no  per- 
mission from  the  owners  of  the  land  to  make 
it.  These  facts  being  proved,  the  jury  found 
for  the  defendant. 

A  motion  was  now  made,  on  the  part  of  the 
plaintiff,  for  a  new  trial. 

Mr.  R.  8.  Street,  for  the  motion. 

Mr.  P.  F.  Hunn,  contra. 

Curia,  per  SUTHERLAND,  J.  The  defendant 
contends  that  the  agreement  between  the  par- 
ties was  in  relation  to  an  interest  in  land,  being 
a  right  of  way  ;  and  that  the  award,  as  well  as 
the  agreement  itself ,  was,  therefore,  void  by  the 
Statute  of  Frauds.  It  is  evident,  from  the  testi- 
mony of  the  arbitrators,  that  the  parties  knew 
186*]  and  admitted,  at  the  *time  of  the  agree- 
ment to  submit  the  matter  in  difference,  that 
the  road  was  made  over  land,  with  the  excep- 
tion of  a  quarter  of  a  mile,  to  which  the  plaint- 
iff claimed  no  title  ;  and  that  he  had  no  per- 
mission from  the  owners  of  the  land  to  make  it. 
As  it  respects  that  part  of  the  road,  therefore, 
there  was  no  interest  in  land  in  dispute.  The 
plaintiff  had  made  the  road,  at  a  considerable 
expense,  over  the  land  of  other  persons,  and 
without  their  permission.  He,  of  course,  was 
liable  to  be  deprived  of  the  use  of  it  himself, 
whenever  the  owners  of  the  lands  through 
which  it  ran  thought  proper.  But  it  was  un- 
doubtedly an  advantage,  instead  of  an  injury  to 
the  lands  through  which  it  was  made ;  and, 
therefore.it  was  highly  improbable  that  the  pro- 
prietors of  the  land  would  complain  of,  or  ob- 
struct it.  The  defendant  knew  all  these  circum- 
stances ;  and  with  such  knowledge,  agreed  to 
pay  the  plaintiff  such  sum  as  the  individuals 
fixed  upon  between  them,  should  decide  was 
right  for  the  privilege  of  using  the  road.  The 
evidence  shows  that  the  road  was  as  convenient 
and  necessary  to  the  defendant  as  to  the  plaint- 
iff. This  agreement,  from  the  very  nature  of  the 
case,  was  nothing  more,  in  the  contemplation 
of  the  parties,  than  that  the  defendant  should 
have  the  same  right  as  the  plaintiff  had  to  use 
the  road,  upon  paying  what  the  arbitrators 
should  adjudge  for  it.  It  was  in  the  nature  of 
compensation  for  the  work  and  labor  laid  out  by 
the  plaintiff  upon  the  road,  the  benefit  of  which 
the  defendant  wished  to  have. 

It  is  no  objection  to  the  submission  of  the 
award,  that  the  plaintiff  had  no  legal  right  to 
the  road  himself  and,  of  course,  none  to  prevent 
others  from  using  it.  Shepherd  v.  Watrous,  8 
Cai.,  166;  Kyd,  Awards,  10:  1  Ld.  Raym.,  248. 
In  Shepherd  v.  Watrous  the  plaintiff  had  brought 
an  action  of  slander.  At  the  time  of  the  arrest 
of  the  defendant,  the  parties  agreed  to  submit 
the  matter  in  dispute  to  arbitrators,  and  the  de- 
fendant was  discharged.  The  arbitrators  award- 
ed $100  to  the  plaintiff  ;  and  in  an  action  to  re- 
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cover  the  sum  awarded,  the  defendant  offered 
to  show  that  the  words  for  which  the  original 
action  was  commenced, and  for  speaking  which 
the  award  was  made,  *were  not  action-  [*187 
able.  The  evidence  was  held  to  be  improper. 

Where  a  matter  is  referred  to  arbitrators  by 
the  mere  act  of  the  parties,  without  being  made 
a  rule  of  court,  it  is  no  ground  of  objection  to 
their  award,  in  an  action  to  enforce  it,  that  it 
is  against  law.  Jackson  v.  Ambler,  14  Johns., 
105;  Cran*tonv.  Ems.  of  Kenny,  9  Johns.,  212; 
Kyd,  Awards,  185.  237,  238. 

It  being  manifest,  therefore,  that  as  to  the 
greatest  part  of  the  road,  the  parties  did  not 
contemplate  a  legal  right  of  way,  it  may  fairly 
be  intended  that  they  did  not  as  to  the  residue, 
which  ran  through  the  plaintiff's  land;  but  that 
the  defendant  was  to  contribute  such  portion 
of  the  expense  of  making  the  road,  as  the  arbi- 
trators under  the  circumstances  of  the  case 
should  think  just ;  and  be  permitted  to  use  the 
road  in  the  same  manner  as  the  plaintiff  did. 

New  trial  granted. 

Cited  in-2  Wend.,  569 :  1  Barb.  Ch.,  184 ;  82  N.  ¥.„ 
400 ;  30  Barb.,  489 ;  6  Allen,  484. 


JACKSON,  ex  dem.  BOGERT  ET  AL,., 

v. 
SCHAUBER. 

Will* — Direction  to  Executors  to  Sett  Lands  to  Pay 
Legacies  and  Distribute  Residue — Heir,  Cut 
Off  Only  by  Devise  of  Estate  to  Another — No 
Presumption  of  Title  in  Mere  Intruder — Mort- 
•gage  does  not  Bar  Ejectment  after  2'0  Tears. 

A  direction  in  a  will  to  executors  to  sell  lands,  to 
pay  legacies,  and  distribute  the  residue,  does  not 
break  the  descent  to  the  heir  at  law  ;  though  he  be 
expressly  cut  off  by  a  disinheriting1  legacy,  and  a 
declaration  in  the  will  that  he  shall  take  nothing-  as 
heir.  Otherwise,  if  the  land  be  devised  to  the  exec- 
utors to  sell. 

To  cut  off  the  heir  at,  law,  the  estate  must  be  de- 
vised expressly,  or,  by  implication,  to  some  other 
person. 

A  devise,  that  executorsfshall  sell,  confers  merely 
a  naked  power  without  interest. 

The  court  will  not,  nor  is  a  jury  authorized  to  pre- 
sume a  conveyance  by  the  executors,  and  a  contin- 
ued outstanding:  tit  le,as  between  the  heir  and  a  mere 
intruder  without  pretense  of  title,  even  after  the 
lapse  of  more  than  forty  years'  possession. 

A  mortgage  of  more  than  20  years  standing1,  on 
which  no  interest  has  been  paid,  and  under  or  upon 
which  there  has  been  no  entry  or  foreclosure,  is  not 
such  an  outstanding  title  as  will  bar  an  ejectment  by 
the  mortgagor  or  his  heirs. 

Courts  will  not  countenance  presumptions  of  out- 
standing title,  in  favor  of  a  mere  intruder  without 
pretense  of  title. 

Citations— 1  Cai.  Cas..  15, 16;  2  Co.  Litt.,  113  a  and 
236  h ;  Pow.  Dev.,  193 ;  1  Bl..  543  :  1  Ves.,  485 ;  1  P. 
Wins..  472;  Cowp.,  661,  957;  2  Vern.,  687;  Cro.  Car., 
382;  Cruise  Dig.,  tit.  38,  sec.  24:  14  Johns.,  527;  15 
Johns.,  348:  9  Johns..  104;  Toller,  414;  2  P.  Wms., 
.550;  1  Br.  C.,  135:  2  Fonb.,402;  12  Ves..  254:  6  Wh.t 
504 ;  7  Wh.,  109 ;  4  T.  R.,  682 ;  11  Johns.,  45,  46 ;  1  Cai., 
88 ;  16  Johns.,  214  ;  la  Johns.,  381 ;  3  Johns..  386  :  4 
Johns.,  211 ;  6  Johns.,  265,  286 ;  7  Johns.,  283 ;  Sug.  L. 
V.,  250. 

TjVECTMENT  for  land  in  Saratoga  Co.,  tried 
JU  at  the  circuit  in  that  county,  June  1,  1826, 
before  Wai  worth,  Circuit  J. 

At  the  trial,  the  plaintiff  claimed  title  under 
a  patent  coveiing  the  premises  in  question, 
dated  Sept.  10, 1708,  to  William  Appel.one  half 
of  the  premises  declared  to  be  in  trust  for  the 
heirs  of  H.  Hrigedoodn.  The  lessors  of  the 
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plaintiff  claimed  title  as  heirs  at  law  of  the  pat- 
«ntee,  and  proved  themselves  to  be  the  lineal 
188*]descendants  *of  Simon  Appel,  his  son. 
Peggy  Bogert,  one  of  the  lessors,  claimed  as  the 
heir,  and  also  under  the  will  of  Mrs.  Pelts,  her 
grandmother,  dated  in  1795,  who  removed  to 
Albany  during  the  Revolutionary  War,  and 
afterwards  died  there.  The  husband  of  Mrs. 
Bogert  was  a  practicing  lawyer  for  a  number 
of  years  in  the  City  of  Albany.  Mrs.  Pelts  de- 
clared that  all  she  had  was  two  houses  in  N. 
Y.,  for  which  she  received  rent. 

July  17,  1729,  Win.  Appel,  the  patentee, 
made  his  will,  naming  four  children  living, 
and  one  dead.  The  will  made  no  mention  of 
his  wife.  It  appointed  Johannes,  his  son,  ex- 
ecutor, and  his  daughter,  Engetje,  executrix, 
with  power  to  sell  his  real  and  personal  estate. 
After  the  testator's  death,  Aug.  9,  1738,  En- 
getje renounced,  and  letters  testamentary  is- 
sued to  Johannes,  on  the  same  day.  By  this 
will,  the  testator  bequeathed  to  Simon,  his  son, 
the  lessor's  ancestor,  20s.  for  his  birthright,  to 
be  raised  and  levied  out  of  the  testator's  estate; 
"wherewith"  (the  will  proceeded)  "I  do  ut- 
terly exclude,  debar  and  preclude  him,  my  said 
son,  from  having  or  claiming  any  other  or 
further  pretensions.claims  and  demands  what- 
soever, as  being  my  heir  at  law;  or  by  any 
other  pretexts,  color  or  show  whatsoever."  He 
then  gave  to  his  sons,  Simon  and  Johannes,  cer- 
tain wearing  apparel,  and  other  legacies  to  the 
latter,  with  legacies  to  his  other  children.  The 
will  then  empowered  and  directed  his  execu- 
tors to  grant,  bargain,  sell  and  dispose  of  all 
the  residue  of  his  real  and  personal,  movable 
and  immovable  estate,  &c.,  in  the  City  of  N. 
Y.,  or  elsewhere,  to  any  person  or  persons 
whatsoever,  at  public  vendue,  or  otherwise,  as 
to  his  executors  should  seem  necessary  and 
convenient;  that  their  conveyances  of  the 
whole,  or  any  part,  should  be  deemed  valid 
and  effectual  in  the  law,  to  all  intents,  &c.,  as 
if  he  had  himself  bonafide  sold  the  same;  the 
proceeds  to  be  appropriated  to  the  payment  of 
the  pecuniary  legacies;  and  the  residue  he  be- 
queathed one  fifth  to  Simon,  and  the  other 
four  fifths  among  his  other  children  and  a 
grandchild.  This  will  was  read  in  evidence  by 
the  defendant's  counsel. 

189*]  *Aug.  4,  1713,  Appel,  the  patentee, 
released  the  east  half  of  the  patent  to  the  heirs 
of  Hrigedoodn,  pursuant  to  the  trust  declared 
in  the  patent.  On  June  12,  1733,  he  mortgaged 
his  own  (the  west  half;,  in  fee,  to  Reneaudet, 
Bancker  and  Rutgers,  to  secure  the  payment 
of  £108  10s.  in  one  year,  with  covenants  to  pay 
the  money,  and  of  seisin;  also  of  quiet  enjoy- 
ment, if  default  should  be  made  in  payment  of 
the  money.  This  mortgage,  more  than  20  years 
before  the  trial,  had  been  sent  by  a  grandson 
of  Bancker,  one  of  the  mortgagees,  to  L.  H. 
Palmer,  Esq.,  attorney  at  law,  in  the  County 
of  Saratoga;  and  was  afterwards  delivered  by 
Philip  Brotherson,  who  married  one  of  the 
heirs  of  Rutgers,  another  of  the  mortgagees,  to 
Pioneer,  one  of  the  lessors  of  the  plaintiff.  The 
mortgage  was  offered  in  evidence  by  the 
plaintiff's  counsel,  and  received,  though  ob- 
jected to  by  the  defendant's  counsel. 

The  counsel  for  the  plaintiff  read  in  evi- 
dence, under  the  decision  of  the  judge, though 
objected  to,  an  arbitration  bond, dated  Nov.  13, 
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1767,  between  Mrs.  Pelts  and  one  Killmon,  re- 
citing that  John  Appel,  deceased,  late  of  the 
City  of  N.  Y.,  to  secure  £50  to  Killmon,  had 
mortgaged  to  him,  in  fee,  a  house  and  lot  in  the 
city  (described  in  the  bond),  and  that  the  mort- 

fagor  afterwards  borrowed  of  Killmon  £20, 
or  which  he  gave  his  bond;  and  (as  Killmon 
insisted)  agreed  that  the  mortgage  should  stand 
as  security  for  the  £20;  that  Killmon  had 
brought  an  ejectment  for  the  mortgaged  prem- 
ises against  Mrs.  Pelts,  who,  for  herself  and 
others  claiming  under  Wm.  Appel's  will,  in- 
sisted that  the  premises,  in  virtue  of  the  will, 
belonged  to  her  and  those  for  whom  she 
claimed,  in  law  or  equity;  that  the  mortgagor 
purchased  a  mortgage  on  the  premises,  with 
money  belonging  to  them  and  him,  and  iu 
trust  for  all  claiming  under  the  will  of  Wm. 
Appel;  that  Killmon  insisted  that  the  title  was 
legally  vested  in  John  Appel,  the  mortgagor, 
who  had  long  possessed  the  premises  as  his 
own  estate;  Killmon  having  no  notice  of  the 
*trust,jif  there  was  any.  The  bond  then  [*19O 
stated  the  submission  of  the  controversy  to  ar- 
bitrators. 

The  defendant's  father  entered  on  the  prem- 
ises in  question  about  50  years  and  died  in  pos- 
session about  20  years  before  the  trial;  his  son 
and  only  child,  the  defendant,  succeeding  to 
the  possession.  The  defendant's  counsel  of- 
fered to  show  that  the  father  devised  the  prem- 
ises to  the  son;  and  to  prove  the  devise  by  a 
notice  from  the  plaintiff's  attorney  to  produce 
the  will  on  the  trial;  but  this  was  overruled, 
the  will  not  being  dated,  and  the  son  not  hav- 
ing been  in  possession  20  years  before  the  suit 
was  commenced;  and  the  will  being  void,  as 
not  altering  the  course  of  descent.  The  father 
had  bestowed  valuable  improvements  on  the 
premises.  But  the  evidence  was  very  satisfac- 
tory against  his  possession  being  adverse. 

The  defendant's  counsel  insisted  that  the 
above  matters  proved  that  the  patentee  had 
parted  with  his  title  in  his  lifetime,  and  were, 
at  any  rate,  sufficient  to  be  left  to  the  jury,  to 
presume,  either  that  the  patentee,  in  his  life- 
time, or  his  executors  since  his  death,  had  con- 
v.eyed  all  his  interest  in  the  patent.  They 
prayed  the  judge  to  instruct  the  jury  accord- 
ingly. This  he  declined  to  do,  charging  in 
favor  of  the  plaintiff. 

The  defendant's  counsel  excepted  to  the  vari- 
ous decisions  against  them,  made  by  the  judge 
in  the  course  of  the  cause. 

Mr.  8.  O.  Huntington,  for  the  defendant, 
moved  for  a  new  trial.  He  said,  by  the  will 
of  the  patentee,  the  legal  estate  vested  in  his 
executors,  for  the  purposes  expressed  in  the 
will.  This  construction  is  fortified  by  the 
strong  words  used  in  it,  manifesting  and,  in- 
deed, expressing  the  purpose  to  cut  off  any  de- 
scent to  Simon,  under  whom  the  lessors  claim. 
(Cowp.,  657;  1  Bro.  Civ.  &  Adm.  Law,  337;  3 
Burr.,  1684;  5  B.  &  A.,  785;  6  Cruise  Dig.,  tit. 
38,  Devise,  ch.  11  sec.  76,  &c.;  1  Ves.,Sr.,485; 
2  Str.,  798;  1  P.  Wms.,  472;  6  Co.,  16;  2  Vern., 
687;  Rob.  Wills,  431,  note;  1  W.  Bl.,  543.) 

*If  this  is  not  the  true  construction  [*191 
of  the  will,  we  contend  that,  upon  the  evidence 
produced,  it  should  have  been  left  to  the  jury 
to  presume  that  the  patentee  in  his  lifetime.or 
the  executors  pursuant  to  his  will, had  sold  and 
conveyed  all  his  interest  in  the  patent. 
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The  mortgage  created  an  outstanding  title. 
As  the  law  then  stood,  the  mortgagor  could  not 
retain  possession  a  moment  without  a  covenant 
to  that  effect.  You  cannot  presume  it  satis- 
fled.  This  is  never  done  upon  lapse  of  time, 
unaccompanied  with  possession  in  the  mort- 
gagor. The  legal  possession  was  in  the  mort- 
gagee; because  the  title  was  there.  (2  Bl.Com., 
158;  Pow.  Mort.,  408;  Id.,  ch.  11;  2  Cruis. 
Dig  ,  76,  sec.  3; 2  Bl.Com.,  159,  note;  Eq.  Cas., 
Abr.,  818;  2  Bro.  C.  C.,  899;  2  Cruis.  Dig., 
152,  162.)  The  rents  and  profits  of  the  estate 
would  go  to  the  executors.  (4  Johns.  Ch.,388; 

6  Cruis.  Dig.,  537,  Devise,  ch.  20,  sec.  40.) 
The  jury  had  a  right  to  presume  a  convey- 
ance or  extinguishment  of  the  patentee's  title. 
(Sugd.  L.  V.,  285,  295  ;  2  Bl.,  1228  ;  11  Ves., 
350.) 

The  power  devised  to  the  executors  was 
coupled  with  an  interest.  (Toll.  L.  E.,  413  ;  6 
Wh.,  504;  7  Id.,  59.  109  ;  8  Id.,  495,  535 ;  10 
/d.177,  notea,  12  Ves., 261, 266;  13  Johns.,  513). 

Messrs.  L.  H.  Palmer  and  J.  L.  Wendell,  con- 
tra. The  question  whether  Simon  was  cut  off 
from  the  inheritance,  turns  on  the  distinction 
between  a  devise  of  a  mere  power  to  the  ex- 
ecutors, and  the  devise  of  an  estate.  (1  Cai. 
Gas.,  16.)  To  disinherit  the  heir,  the  estate 
must  pass  either  expressly  or  by  implication.  (9 
Johns., 104.)  And  there  is  no  implication, unless 
it  be  necessary  to  effectuate  the  objects  of  the 
power.  If  the  mode  of  executing  the  power, 
and  the  object,  are  both  provided  for  expressly, 
there  is  no  room  for  implication.  Here  every- 
thing is  expressed.  And  until  the  power  was 
executed,  the  estate  descended  to  the  heir  at 
law,  Simon.  (6  Cruise  Dig.,  tit.  38,  Devise,  ch. 
11,  sec.  76,  77,  p.  198,  last  ed.;  3  Burr.,  1684.) 
192*]  *Till  an  entry  or  foreclosure,  the 
mortgagee's  interest  is  merely  personal  estate: 
The  mortgage  is  but  a  security  for  the  debt. 
(5  Cow.,  202  ;  4  Johns.,  43,  590  ;  8  Ves.,  105  ; 

7  Johns.,  278.)    An  outstanding  title,  to  be 
available,  must  be  a  subsisting  one;  and  it  can- 
not be  set  up  by  an  intruder.     (5  Cow.,  131 ;  4 
T.  R,  682  ;  4  Johns.,  202;  3  Johns.,  375.) 

There  is  no  room  for  presuming  any  title  in 
the  defendant.  Neither  he  nor  his  ancestor  has 
ever  claimed  any.  The  mortgagees  claim  none. 
There  is  no  room  to  presume  a  conveyance  by 
the  executors.  No  cestuis  que  trust  are  named 
by  the  will.  Indeed,  there  is  nothing  in  the 
case  which  brings  it  within  the  rules  authoriz- 
ing a  presumption  of  conveyance  in  favor  of 
this  defendant.  (5  Ves.,  565  ;  8  Id.,  129  ;  12 Id., 
239  ;  Cowp.,  102,  214 ;  Runn.  Ej.,  343.)  Where 
the  plaintiff  shows  a  good  title,  every  presump- 
tion is  in  his  favor,  and  against  an  outstanding 
title.  (3  Johns.,  375,  386;  6  Id.,  266;  10  Id.,  223, 
381.  387 ;  11  East,  372  ;  2  Johns.  Cas.,  a53.) 

Mr.  A.  Van,  Vechten,  in  reply.  It  is  plain 
from  Wm.  Appel's  will,  that  he  intended  his 
heir  should  take  no  estate  as  heir.  He  is  ex- 
pressly excluded,  and  a  legacy  is  devised  as  a 
consideration  for  the  exclusion.  The  intent 
always  govern  in  construing  a  will ;  and  if  it 
can  legally  be  carried  into  effect,  it  is  the  duty 
of  courts  of  justice  to  see  that  this  be  done. 
The  legacy  to  Simon  was  to  be  paid  by  the  ex- 
ecutors out  of  the  proceeds  of  the  real  and  per- 
sonal estate,  on  sale  ;  and  a  legacy  is  given  to 
one  of  the  executors  to  be  raised  in  the  same 
manner.  The  charge  of  the  legacies  was  a  joint 
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charge  on  both  real  and  personal  estate.  They 
were  to  be  raised  out  of  both.  On  sale,  a  dis- 
tribution was  to  be  make  of  the  residue  aft- 
er paying  the  legacies.  Can  it  be  said  that 
here  was  not  an  interest  vested  in  the  execu- 
tors ?  The  testator  intended  to  leave  no  part 
of  his  estate  undisposed  of.  No  part  was  in- 
tended to  descend  ;  and  it  follows  that  the 
whole  was  vested  in  the  executors.  The  intent 
cannot  otherwise  be  effected  ;  and  there  is  no 
legal  objection  to  such  a  construction.  The 
estate  passed  to  them  by  implication  of  law ; 
*because  this  is  necessary  to  effectuate  [*193 
the  intent.  I  know  there  are  different  opinions 
expressed  on  this  subject  by  different  writers  ; 
but  the  law  has  finally  settled  down  upon  in- 
tent and  the  means  of  effecting  it,  as  the  true 
tests.  (Toll.  L.  E.,  328,  329  ;  Vin.  Abr.,  Impli- 
cation, A,  and  cases  cited.) 

It  was  not  necessary  that  the  executors 
should  accept  their  trust  as  such,  to  enable 
them  to  sell  the  real  estate.  They  acted  as 
mere  trustees.  They  were  required  to  sell.  It 
should,  therefore,  have  been  left  to  the  jury  to 
presume  that  they  had  conveyed.  (1  Cai.,  84, 
and  cases  cited  ;  1  Taunt.,  279 ;  4  Burr..  1962.) 

He  also  cited  Niven  v.  Belknap,  2  Johns., 
573. 

Curia.,  per  SAVAGE,  Ch.  J.,  after  adverting 
to  the  question  of  pedigree,  which  he  consid- 
ered fully  maintained  by  the  plaintiff  ;  also 
that  there  was  no  adverse  possession.  The  only 
questions  to  be  decided  are,  whether  the  judge 
at  the  circuit  was  correct  in  receiving  and  re- 
jecting testimony ;  and  whether,  from  the  tes- 
timony received,  the  jury  would  have  been 
justified  in  finding,  or  presuming  the  title  out 
of  the  lessors. 

The  defendant's  counsel  contend  that,  by  the 
will  of  William  Appel,  the  legal  title  to  his  real 
estate  vested  in  his  executors,  for  the  purposes 
expressed  in  the  will.  The  Ch.  J.  here  recited 
its  provisions. 

1.  The  question  which  first  presents  itself  is: 
in  whom  did  the  real  estate  vest  on  the  death 
of  the  testator?  Was  it  in  the  heir  at  law,  or 
in  the  executors  by  virtue  of  the  will? 

This  question  cannot  be  better  answered ,  per- 
haps, than  it  has  been  by  Kent,  J.,  in  Bergen  v. 
Bennett,  1  Cai.  Cas.,  15, 16.  He  says,  "if  a  man, 
by  his  will,  directs  his  executors  to  sell  his  land, 
this  is  but  a  bare  authority  without  interest  ; 
for  the  land,  in  the  meantime,  descends  to  the 
heir  at  law,  who,  until  the  sale,  would,  at  com- 
mon law,  be  entitled  to  the  profits  ;  and  being 
but  a  naked  authority,  if  one  executor  dies,  the 
power,  at  common  law,  would  not  survive. 
But  if  a  man  devises  his  *land  to  his  [*194 
executors,  to  be  sold,  there  is  a  power  coupled 
with  an  interest;  for  the  executors,  in  the  mean- 
time, take  possession  of  the  land,  and  of  the 
profits.  In  this  case,  as  the  estate,  so  also  the 
trust,  would  survive  to  the  surviving  execu- 
tor. " 

This  rule  is  to  be  found  in  Co.  Litt.,  113  a, 
and  236  b.  The  rule  has,  however,  been  ques- 
tioned by  Hargrave,  in  his  note  on  the  first  ci- 
tation ;  though  his  remarks  apply  more  partic- 
ularly to  what  is  said  as  to  the  power  surviving. 
It  is  admitted  by  him,  too,  that  in  respect  to  the 
operation  of  such  a  devise,  considered  as  mere 
authority,  the  strict  notion  about  naked  pow- 
ers is  certainly  with  Ld.  Coke. 
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Powell,  in  his  Treatise  on  Devises,  p.  193, 
takes  a  distinction  between  a  direction  in  a  will 
that  the  executors  shall  sell  the  real  estate,  and 
a  devise  to  the  executors,  of  the  real  estate,  to 
sell.  In  the  one  case,  a  naked  authority  is  giv- 
en ;  in  the  other,  an  authority  coupled  with  an 
interest.  In  the  former  case  the  freehold  re- 
mains with  the  heir,  until  the  sale  by  the  exec- 
utors. In  the  latter,  the  freehold  vests  at  once 
in  the  executors. 

It  is  a  cardinal  rule  in  the  construction  of 
wills,  that  the  intention  of  the  testator,  when 
that  is  apparent,  shall  prevail,  if  apt  words  are 
used  for  that  purpose. 

In  the  case  of  Gates  v.  Cooke,  1  Bl.,  543  ;  S. 
C.,  3  Burr.,  1684,  an  estate  in  fee  was  held  to 
pass  to  a  trustee  by  necessary  implication  ;  he 
being  charged  by  virtue  of  the  estate,  with  the 
payment  of  annuities  in  fee,  and  some  of  them 
to  the  heirs  at  law.  Ld.  Mansfield  said  the  in- 
tention is  to  be  collected  from  all  the  parts  of 
the  will ;  and  it  must  be  clear,  or  else  the  heir 
at  law  shall  not  be  disinherited. 

In  Gibson  v.  Ld.  Montfort,  1  Ves.,  Sr.,  485, 
the  testator  devised  all  his  estate,  freehold, 
leasehold,  &c  ,  to  trustees,  their  executors,  &c. 
It  was  decided  by  Ld.  Hardwicke,  that  the 
word  "heirs"  is  not  necessary  to  carry  a  fee  ; 
for  trustees  have  a  fee  when  the  purposes  of 
the  trust  cannot  be  answered  otherwise.  He 
observed  that  by  plain,  necessary  implication 
and  construction,  the  estate  was  given  away 
from  the  heir  at  law. 

195*]  *So  an  estate  may  undoubtedly  pass 
by  implication,  as  in  Willis  v.  Lucas,  1  P. 
Wms  ,  472,  where  an  estate  for  life  was  de- 
vised to  S. ;  and  after  the  death  of  S.  and  his 
wife,  then  to  the  sons  of  S.  The  wife  took  an 
estate  for  life,  by  implication. 

The  last  two  cases  were  in  equity.  They  de- 
termine the  quantity  of  estate  which  shall  pass 
by  acknowledged  words  of  devise.  But  the 
question  in  this  case  is:  whether  the  will  con- 
tains words  tantamount  to  a  devise,  or  whether 
a  mere  naked  power  is  not  given,  which  does 
not  interfere  with  the  descent  until  the  power 
is  executed. 

In  Denn  v.  Gaskin,  Cowp.,  657,  the  testator 
devised  thus  :  "As  to  all  such  worldly  estate 
as  God  has  endued  me  with,  I  give  and  be- 
queath as  follows:"  He  then  gives  a  certain 
freehold  messuage  to  his  three  nephews  ;  then 
small  legacies  to  sundry  persons ;  and  then 
gave  to  John  Gaskin  (his  heir  at  law,  and  the 
lessor)  ten  shillings,  and  all  the  rest  to  his 
nephews.  It  was  held  that  the  nephews  took 
only  a  life  estate — as  the  law  implies  a  life  es- 
tate only,  when  there  are  no  words  of  limita- 
tion; that  there  must  be  words  in  a  will  to  con- 
trol the  rule  of  law,  or  the  latter  must  prevail. 
Ld.  Mansfield  said  that  no  technical  words  are 
necessary,  provided  there  are  words  tanta- 
mount ;  that,  in  the  case,  there  were  circum- 
stances from  which  he  suspected  the  testator 
intended  to  give  a  fee  to  his  nephews ;  he  had 
made  them  residuary  legatees  of  his  personal 
estate,  and  had  given  a  disinheriting  legacy  to 
his  heir  at  law,  agreeably  to  the  vulgar  notion 
that  an  heir  is  cut  off  with  I,*.  But  as  the  will 
did  not  contain  words  sufficient  to  take  the  es- 
tate out  of  the  rule  of  law,  it  must  go  to  the 
heir,  after  the  expiration  of  the  life  estates. 
He  added,  that  though  the  intention  is  ever  so 
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apparent,  the  heir  at  law  must  of  course  inher- 
it, unless  the  estate  is  given  to  somebody  else. 

The  case  of  Ackland  v.  Ackland,  2  Veru., 
687,  was  an  express  devise  to  Richard,  of  all 
the  testator's  estate,  making  him  executor,  and 
desiring  him  to  pay  debts  and  legacies.  The 
words  "all  his  estate,"  especially  subject  to  the 
*payment  of  debts  and  legacies,  were  [*19O 
probably  held  sufficient  to  convey  the  fee. 

The  case  of  Houell  v.  Barnes,  Cro.  Car.,  382, 
was  this:  the  testator  devised  lands  to  his  wife 
for  life,  and  after  her  death,  ordered  his  execu- 
tors to  sell  them,  and  divide  the  money  among 
his  nephews.  Two  questions  were  raised :  1. 
Whether  the  executors  had  an  interest,  or  only 
an  authority.  2.  Whether  the  surviving  exec- 
utor had  any  authority  to  sell.  And  it  was  de- 
cided that  the  executors  had  not  an  interest, 
but  only  an  authority  ;  and  that  the  surviving 
executor  might  sell.  So  the  law  was  under- 
stood by  Cruise,  Dig.,  tit.  38,  sec.  24.  Speak- 
ing of  a  direction  to  executors  to  sell,  and  a  de- 
vise to  executors  to  sell,  he  says,  in  the  latter 
case,  the  lands  vest  in  the  executors ;  in  the 
former,  they  have  only  a  bare  authority. 

There  are  cases  in  this  court,  where  the  doc- 
trine of  such  devises  is  partially  discussed  ; 
which  were  not  upon  the  question  in  whom  the 
estate  vested;  but  whether  the  power  to  sell  was 
well  executed  by  one  of  several  executors.  (14 
Johns.,  527;  15  Id.,  345.)  But  in  Jackson  v. 
Burr.,  9  Johns.,  104,  the  question  was,  whether 
the  devise  of  the  real  estate  was  to  the  exec- 
utors, or  they  had  power  to  sell  only.  The 
testator  directed  his  executors  to  discharge 
his  debts  out  of  his  interest  and  estates ;  and 
what  remained  he  divided  in  a  certain  man- 
ner ;  and  then  added,  that  as  it  was  uncer- 
tain what  the  estate  might  be  worth,  he  di- 
rected an  appraisement;  and  then  the  payment 
of  his  debts  and  funeral  charges ;  and  if  the 
property  amounted  to  more  than  he  had  given, 
his  legatees  were  to  receive  the  surplus  in  the 
same  proportion  as  their  legacies  ;  and  if  less, 
then  they  were  to  receive  less  in  the  same  pro- 
portion; and,  also,  that  the  heirs  were  to  receive 
their  proportion  in  lands,  goods  and  chattels 
left  at  his  decease.  The  will  was  dated  in  Feb., 
1784.  In  1812,  one  of  the  heirs  at  law  brought 
ejectment  against  one  of  the  executors  who  was 
in  possession.  On  his  behalf,  it  was  argued, 
that  the  executors  took  the  estate  as  a  devise  in 
fee,  charged  with  the  payment  of  the  legacies; 
and,  at  all  events,  they  were  entitled  to  posses- 
sion under  the  will.  *The  court  held  [*197 
there  was  no  devise  of  the  real  estate;  the  most 
that  could  be  deduced  from  the  will  was,  that 
the  executors  had  power  to  sell  the  land  ;  and 
if  that  were  so,  the  land  in  the  meantime,  and 
until  the  sale,  would  descend  to  the  heirs  at  law. 

The  subject  discussed  in  several  authorities 
to  which  we  have  been  referred  (Toll.  414;  2  P. 
Wms.,  550;  1  Bro.  0.  C.  135;  2  Fonb.,  402),  is 
not  to  whom  the  legal  estate  descends ;  but 
whether  the  proceeds  of  the  property  sold  un- 
der the  naked  power,  or  the  power  coupled  with 
an  interest,  shall  be  legal  or  equitable  assets  in 
the  hands  of  the  executor.  In  Toller,  it  is  said 
that  even  in  the  case  of  a  mere  power  on  the  part 
of  the  executor  to  sell,  the  descent  seems  to  be 
broken,  inasmuch  as  the  vendee  is  in  by  the 
devisor.  The  same  remark  was  made  by  Ld. 
Coke.  The  descent  being  broken,  here  evident- 

95 


197 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1827 


ly  presupposes  a  conveyance  by  the  executor  ; 
and  there,  indeed,  the  descent  is  broken.  But 
the  question  we  are  now  considering  is,  what 
becomes  of  the  estate  before  any  conveyance 
by  the  executor?  Suppose  the  executor  refuses 
to  act  under  the  authority  to  sell;  can  he  take 
possession  and  hold  it  until  it  may  suit  his  con- 
venience to  sell,  or  until  compelled  by  a  court 
of  chancery?  I  think  not.  The  weight  of  au- 
thority undoubtedly  is,  that  when  the  executor 
has  but  a  naked  power  to  sell,  the  estate  de- 
scends to  the  heir,  and  remains  in  him  liable  to 
be  devested  by  a  sale  under  the  power.  But  if 
the  power  is  never  executed,  the  fee  remains  in 
the  heir. 

It  is  objected  that  the  testator  excluded  the 
heir,  in  express  terms,  by  bis  will.  The  answer 
is, he  has  given  the  estate  to  nobody  else.  Then 
what  becomes  of  it?  Whose  propertyisit?  Ld. 
Mansfield  says, '  'though  the  intention"  (to  disin- 
herit) "is  ever  so  apparent,  the  heir  at  law  must 
of  course  inherit,  unless  the  estate  is  given  to 
somebody  else."  (Cowp.,  661.) 

My  conclusion,  therefore,  is,  that  the  real  es- 
tate of  William  Appel,  upon  his  death,  vested 
in  his  heir  at  law,  Simon  Appel. 
198*]  *The  lessors,  then,  have  shown  title 
in  the  patentee;  they  have,  shown  that  they  are 
the  heirs  of  the  patentee;  that  the  course  of  de- 
scent was  not,  necessarily,  broken  by  the  will 
of  the  patentee  ;  and  that  the  defendant  is  not 
protected  by  an  adverse  possession.  They  are, 
therefore,  entitled  to  recover,  unless  the  title 
has  passed  from  the  heirs  of  the  patentee;  or 
stands  out  upon  the  mortgage,  and  the  defend- 
ant is  entitled  to  avail  himself  of  such  defense. 

2.  His  counsel  do  not  claim  to  have  shown 
positively  an  outstanding  title,  but  that  it  is  to 
be  presumed  from  the  facts  and  circumstances 
in  the  case.  When  the  law  entrusts  persons 
with  the  execution  of  a  power,  the  court  will 
presume  in  favor  of  the  execution  of  that  pow- 
er; and  hence  it  is  contended  that  the  jury  were 
authorized  to  presume  a  sale  and  conveyance 
by  virtue  of  the  power  in  the  will.  This  pre- 
sumption is  strengthened  by  the  arbitration 
bond  produced  on  the  part  of  the  plaintiff, 
whereby  Mrs.  Pelts  claims  an  interest  in  cer- 
tain property,  the  legal  title  to  which  was  in 
John  Appel,  on  the  ground  that  it  was  pur- 
chased with  money  which  he  received  as  trust- 
ee under  the  will  of  William  Appel. 

The  doctrine  of  presumption  was  fully  dis- 
cussed by  Ld.  Erskine,  in  the  case  of  Hillary  v. 
Waller,  12Ves.,  265.  He  says,  "the  presump- 
tion in  courts  of  law  from  length  of  time.stands 
upon  a  clear  principle,  built  upon  reason,  the 
nature  and  character  of  man,  and  the  result  of 
human  experience.  It  resolves  itself  into  this: 
that  a  man  will  naturally  enjoy  what  belongs 
to  him.  That  is  the  whole  principle."  He  then 
proceeds  to  enumerate  cases  in  which  it  applies; 
as  a  right  of  way,  the  use  of  water  and  light; 
a  bond  on  which  nothing  has  been  paid  for  20 
years,  when  a  presumption  of  payment  exists, 
unless  repelled  by  circumstances.  He  adds: 
"  It  is  said  you  cannot  presume  unless  you  be- 
lieve. It  is  because  there  are  no  means  of  cre- 
ating belief  or  disbelief,  that  such  general  pre- 
sumptions are  raised  upon  subjects  of  which 
there  is  no  record  or  written  muniment.  Man- 
kind, from  the  infirmity  and  necessity  of  their 
situation,  must,  for  the  preservation  of  their 
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property  and  rights,  have  recourse  to  some  gen- 
eral 'principle,  to  take  the  place  of  in-  [*199 
dividual  and  specific  belief — which  can  hold 
only  as  to  matters  within  our  own  time — upon 
which  a  conclusion  can  be  formed  from  par- 
ticular and  individual  knowledge.  But  this 
is  all  nothing,  when  it  can  be  seen  that  the  pos- 
session was  provided  for,"  &c.  The  case  to 
which  these  remarks  were  applied,  was  that  of 
a  bill  praying  specific  performance  of  an  agree- 
ment by  the  defendant  to  purchase  a  farm  of 
the  plaintiff.  The  defendant  objected  to  the 
title,  as  I  understand  it,  because  the  whole  es- 
tate was  conveyed  in  trust  in  1664,  one  half  to 
be  reconveyed  upon  a  certain  contingency  at 
the  expiration  of  11  years.  It  was  admitted  that 
the  possession  had  been  with  the  plaintiff,  and 
those  under  whom  he  claimed  for  140  years; 
but  it  was  insisted  that  the  legal  estate  was  out- 
standing upon  the  trusts  of  the  conveyance  of 
1664.  Ld.  Erskine  presumed  a  reconveyance, 
and  compelled  the  defendant  to  take  the  title. 
This  decision,  Mr.  Sugden  says,  did  not  meet 
the  approbation  of  the  Bar.  (Sug.  L.  V.,  250.) 
But  the  doctrine  of  Ld.  Erskine  upon  presump- 
tions generally,  has  been  approved  by  the  Su- 
preme Court  of  the  U.  S.,  in  Prevost  v.  Orate, 
6  Wh. ,  504,  where  a  trust  was  presumed  to  be 
extinguished  after  a  lapse  of  40  years,  and  the 
death  of  all  the  parties.  Mr.  Justice  Story  says 
the  safe  course  is,  to  abide  by  the  rule  of  law, 
which,  after  a  lapse  of  time,  will  presume  pay- 
ment of  a  debt,  surrender  of  a  deed,  or  extin- 
guishment of  a  trust  when  circumstances  may 
reasonably  justify  it.  The  same  subject  was 
again  discussed  by  that  learned  judge,  in  the 
case  of  Ricard  v.  Williams,  7  Wh. ,  109.  Speak- 
ing of  presumptions,  he  says,  "they  are  founded 
upon  the  consideration,  that  the  facts  are  such 
as  could  not,  according  to  the  ordinary  course 
of  human  affairs,  occur,  unless  there  was  a 
transmutation  of  title  to,  or  an  admission  of 
an  existing  adverse  title  in  the  party  in  pos- 
sion.  They  may,  therefore,  be  encountered 
and  rebutted  by  contrary  presumptions ;  and 
can  never  fairly  arise  when  all  the  circum- 
stances are  perfectly  consistent  with  the  non- 
existence  of  a  grant.  A  fortiori,  they  cannot 
arise  when  the  claim  *is  of  such  a  nat-  [*2OO 
ure  as  is  at  variance  with  the  supposition  of  a 
grant. " 

There  are  many  cases  where  courts  have 
presumed  conveyances  in  cases  of  trusts.  (4 
T.  R,  682;  11  Johns.,  45,  46;  1  Cai.,  88.) 

The  doctrine  of  presumption,  as  it  relates  to 
bonds  and  to  a  mortgage,  has  frequently  been 
agitated.  In  Batty  v.  Jackson,  16  Johns.,  210, 
it  is  said  that  after  a  lapse  of  20  years  a  mort- 
gage will  be  presumed  to  be  satisfied  where  the 
mortgagor  has  been  in  possession,  and  no  in- 
terest has  been  paid,  nor  any  step  taken  to  en- 
force the  mortgage.  In  the  case  of  Jadcson  v. 
Pratt,  10  Johns.,  381,  payment  was  presumed 
in  19  years.  It  is  always  proper,  however,  to 
rebut  presumption  by  circumstances  explana- 
tory of  the  laches  of  the  party  against  whom 
the  presumption  arises. 

In  this  case  there  is  strong  ground  to  pre- 
sume an  execution  and  extinguishment  of  the 
trust  and,  of  course,  a  conveyance  of  the  title 
to  the  premises  in  question  to  somebody.  But 
when,  to  whom,  or  under  what  circumstances, 
we  are  totally  in  the  dark.  And  if  we  presume 
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a  sale  and  conveyance  by  the  trustee,  and  so  an 
outstanding  title,  may  we  not  also  presume 
that  title  extinguished  ?  The  principle  of  pre- 
sumption is  that  every  man  will  enjoy  what 
belongs  to  him ;  and  if  he  neglects  to  reduce  it 
to  possession  in  a  reasonable  time,  he  will  be 
presumed  to  have  surrendered  it  up,  if  real  es- 
tate, or  received  payment,  if  a  bond  or  mort- 
gage- 

In  this  case  the  same  facts  which  would  au- 
thorize a  presumption  of  an  outstanding  title 
will  also  justify  the  presumption  of  an  extin- 
guishment of  that  title. 

3.  The  mortgage  in  this  case,  upon  the  same 
principles  of  presumption,  cannot  be  consid- 
ered an  outstanding  title.     Besides,  it  comes 
from  the  hands  of  the  lessors  of  the  plaintiff. 

4.  The  plaintiff's  counsel  contend  that  there 
is  not  sufficient  evidence  to  presume  the  plaint- 
iff's title  extinct ;  and  further,  that  whether 
there  is  or  is  not,  the  defendant  is  not  at  lib- 
erty to  set  up  an  outstanding  title  to  protect 
himself. 

2O 1*J  *If  a  defendant  undertakes  to  show 
title  out  of  the  plaintiff,  he  ought  to  show  where 
it  is,  that  the  court  may  see  that  it  is  a  subsist- 
ing title ;  otherwise,  the  presumption  will  be 
that  it  is  extinguished.  This  was  so  decided 
in  Jackson  v.  Hudson,  3  Johns.,  28(i.  The  lan- 
guage of  the  court  is,  if  a  defendant  sets  up  an 
outstanding  title,  existing  in  a  stranger,  it  must 
be  a  present  subsisting  title ;  it  must  be  one 
that  is  living  and  operative ;  otherwise,  the 
presumption  will  be  that  it  has.  become  extin- 
guished. 

In  Jackson  v.  Harder,  4  Johns.,  211,  the  de- 
fendant offered  to  show  an  outstanding  title 
subsisting  in  some  third  person.  The  defend- 
ant was  an  intruder,  and  Kent,  Vh.  J.,  who 
delivered  the  opinion  of  the  court,  says:  "The 
first  question  which  presents  itself  here  is, 
whether  a  mere  intruder  can  be  permitted  to 
protect  his  intrusion  under  an  outstanding  title 
in  a  stranger.  I  think  not.  The  rule  has  never 
been  carried  so  far,  and  it  would  be  a  viola- 
tion of  just  principle  to  apply  it  to  the  case  of 
a  trespasser  who  enters  upon  another's  posses- 
sion without  pretense  of  title."  He  next  in- 
quires whether  the  title  offered  to  be  set  up 
was  a  subsisting  title.  It  was  stated  to  have 
been  acquired  under  a  judgment,  more  than 
120  years  before  the  trial.  He  said  the  rule  is 
that  when  upwards  of  twenty  years  of  adverse 
possession  has  run  against  an  outstanding  title, 
it  shall  not  be  set  up,  the  presumption  being 
that  it  is  no  longer  a  subsisting  title. 

That  the  title  set  up  as  outstanding  must  be 
a  subsisting  one,  there  is  no  doubt.  Jackson  v. 
Todd,  6  Johns.,  265,  266.  The  mortgage  is 
not,  in  this  case,  a  subsisting  title ;  for  the 
mortgagee  never  entered.  There  has  been  no 
payment  of  interest  for  20  years,  and  no  fore- 
closure. Collins  v.  Torrey,  7  Johns. ,  283.  In 
the  case  of  Jackson  v.  M'Call,  10  Johns.,  380, 
381,  the  reason  given  why  courts  indulge  pre- 
sumptions is  "for  the  purpose  of  quieting  the 
possession,  and  not  because  the  court  really 
•think  the  fact  presumed  exists."  But  will  a 
<tourt  think  it  their  duty  to  quiet  the  posses- 
sion of  a  mere  intruder  against  the  legal  title, 
by  presuming  an  outstanding  title?  Under 
the  circumstances  of  this  case,  we  are  not 
2O2*]  called  upon  to  presume  *anything  in 
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favor  of  the  defendant.  His  entry  was  avow- 
edly without  right  or  pretense  of  right,  or 
even  license  from  anyone. 

Had  the  evidence  of  an  outstanding  title 
been  such  as  to  justify  the  jury  in  presuming 
it  to  exist,  it  would  undoubtedly  have  been 
proper  for  the  judge  to  have  submitted  it  to 
them.  But  if  the  evidence  was  insufficient  in 
itself,  or  the  defendant  was  not  entitled  to  the 
benefit  of  such  a  defense,  the  judge  was  cor- 
rect in  refusing  to  leave  the  question  to  the 
jury- 
On  the  whole,  I  am  of  opinion  that  the  mo- 
tion for  a  new  trial  must  be  denied. 
New  trial  denied. 

Reversed— 2  Wend..  13,  257. 

Cited  in— »  Cow.,  220 :  12  Wend.,  664 ;  19  Wend., 
377 ;  21  Wend.,  441 ;  1  N.  Y.,  358 ;  15  N.  Y.,  381 :  50  N. 
Y.,  435,436;  13  Barb.,  126;  42  Barb.,  581;  2  Bradf.,  113: 
3Redf.,  234;  41  N.  J.  L.,  445  ;  27  Am.  Dec.,  604  (5 
Leigh,  222) ;  35  Am.  Dec.,  385  (2  Met.,  26). 


ASTOR  AND  ASTOR 

v: 
THE  UNION  INSURANCE  COMPANY. 

Marine  Insurance  —  1.  Memorandum  Articles 
Warranted  Free  from  Average,  unless  General 
— Evidence — Meaning  of  Word  "Fur" — Evi- 
dence of  Mercantile  Usage,  Admitted  to  SJww — 
What  Usage  may  be  Shown — "All  other  Arti- 
cles Perishable  in  their  oicn  Nature" — Con- 
struction of.  %,  Underwriters  Bound  to  Know 
Mercantile  Meaning  of  Words  Used.  3.  Ver- 
dict Against  Weight  of  Evidence  —  Not  Set 
Aside  unless  Clearly  so.  4-  Abandonment. 

Where  goods  are  warranted  by  the  memorandum 
in  a  policy  of  insurance  free  from  average  unless 
general,  the  loss  by  sea  damage  must  be  total  in 
fact  to  warrant  a  recovery  by  the  assured. 

The  policy  of  insurance  was  on  fur.  The  title  of 
the  invoice  was  furs,  under  which  it  detailed  bear 
and  raccoon  skins,  opossum,  deer,  fine  fisher,  cross 
fox,  martin,  wild  cat,  wolf,  wolverine,  panther  and 
cub  skins.  The  memorandum  warranted  skins  and 
hides,  and  all  other  articles  perishable  in  their  nat- 
ure free  from  average,  unless  general.  The  articles 
in  the  invoice  were  deteriorated  by  sea  damage  to 
more  than  half  their  value,  and  the  insured  aban- 
doned. In  an  action  upon  the  policy,  held  that  it 
was  competent  for  the  plaintiff  to  show,  in  evi- 
dence, that  the  term  "  fur  "  covered  the  skins  in  the 
invoice;  and  that  the  terms  " bides "  and  "skins," 
in  the  memorandum,  in  mercantile  usage,  did  not 
include  them ;  also  that  they  were  not  articles  per- 
ishable in  their  nature  within  the  meaning  of  these 
words  in  the  memorandum.  And  the  jury  having, 
on  conflicting  evidence  upon  these  questions,  found 
for  the  plaintiff,  though  contrary  to  the  charge  of 
the  circuit  judge,  the  Supreme  Court  refused  to  set 
aside  the  verdict. 

Where  a  question  of  fact  proper  for  the  jury  is 
submitted  to  and  passed  upon  by  them,  the  verdict 
will  not  be  set  aside  as  against  the  weight  of  evi- 
dence, unless  it  be  clearly  so;  even  though  it  be 
directly  contrary  to  the  charge  of  the  judge. 

When  the  meaning  of  a  word  used  to  designate 
an  article  of  trade  is  to  be  fixed  by  proof  of  mer- 
cantile usage,  it  may  be  by  the  usage  of  trade  among 
merchants  dealing  particularly  in  that  article. 

Underwriters  insuring  by  certain  words  are  bound 
to  know  the  mercantile  meaning  of  the  words,  and 
are  liable  according  to  that  meaning. 

Semble  that  the  meaning  of  the  clause  "all  other 
articles  perishable  in  their  own  nature,"  in  the 
memorandum  of  a  policy  of  insurance,  extends  to 
those  articles  not  particularly  enumerated,  which 
are  liable  to  perish  of  themselves  in  the  course  of 
the  voyage,  without  any  external  injury. 

Upon  the  trial  of  the  question  whether  certain 
articles  are  within  the  memorandum  in  a  policy  of 
insurance  providing  against  particular  average, 
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evidence  that  the  agent  of  the  assured  urged  the 
taking  of  the  risk  on  the  ground  that  the  articles 
would  be  free  from  particular  average,  is  inadmis- 

So  is  evidence  showing  insurances  at  a  higher 
premium  on  non- memorandum  articles  for  the 
same  voyage,  by  persons  other  than  the  under- 
writer to  the  policy  in  question,  and  that  insurance 
offices  commonly  charge  a  higher  premium  on  such 
articles. 

Citations-Phil.  Ins.,  487;  7  Johns.,  385.  390:  Ed. 
Kncyclop..  Am.  c>d..  tit.  Canada ;  Eng.  &  Class.  Diet., 
Fur.,  ed.  1813 ;  1  Mass.,  11, 12. 

A  SSUMPSIT  on  a  policy  of  insurance  ;  tried 
A  at  the  N.  Y.  Circuit,  Jan.  12,  1826,  be- 
fore Edwards,  Oircuit  J. 
2O3*]  *The  claim,  at  the  trial,  was  for  a 
total  loss.  The  policy  produced  at  the  trial  was 
underwritten  by  the  defendants,  for  $15,000, 
at  a  premium  of  2  per  cent,  on  a  cargo  of  fur 
owned  and  shipped  by  the  plaintiffs  on  board 
the  brig  Twey  Brudie.  The  voyage  was  at  and 
from  N.  Y.  to  Hamburgh.  The  brig  sailed 
Oct.  27,  1819,  the  date  of  the  policy,  which 
contained  the  usual  printed  memorandum;  by 
which  (inter  alia),  skins  and  hides,  and  all  other 
articles  perishable  in  their  own  nature,  were 
warranted  free  from  average  unless  general. 
The  invoice  proved  was  headed  "Invoice  of 
furs,"&c. ;  but  in  the  body,  they  were  described 
as  bear  and  raccoon  skins,  opossum,  deer,  fine 
fisher,  cross  fox,  martin,  white  raccoon,  wild 
cat,  wolf,  wolverine,  panther  and  cub  skins, 
amounting  in  the  whole  to  between  $23,000  and 
$24,000. 

It  appeared  that  the  brig  was  wrecked  or 
stranded,  on  her  voyage,  near  Cuxhaven,  but 
the  cargo  was  saved  and  transported  by  land  to 
Hamburgh,  where  the  goods  in  question  were 
found  to  be  so  much  damaged,  and  in  such  a 
perishable  condition  from  being  penetrated  by 
sea-water,  and  partly  in  a  rotten  condition  that 
they  were  sold  at  auction  for  less  than  one  half 
the  invoice  price.  Feb.  7,  1820,  the  plaintiffs 
abandoned  as  for  a  total  loss. 

The  plaintiffs  then  offered  to  prove  by  parol 
that,  by  the  understanding  of  the  trade  in  the 
City  of  N.  Y.,  furs  are  not  considered  to  be 
within  the  meaning  of  the  words  "skins"  and 
"hides,"  in  the  memorandum — skins  being 
those  where  the  skin  constitutes  the  qhief  value, 
and  furs  those  where  the  value  is  constituted 
by  the  fur.  This  was  objected  to  by  the  de- 
fendants as  contradicting  or  explaining  a  writ- 
ten instrument,  and  because  the  goods  insured 
were  described  by  the  plaintiffs  m  the  invoice 
as  skins.  That  if  parol  evidence  was  admis- 
sible at  all,  to  control  the  interpretation  of  the 
policy,  it  could  only  be  of  general  mercantile 
usage,  or  of  the  practice  between  the  assurers 
and  assured;  and  not  a  usage  confined  to  fur- 
riers, or  persons  dealing  exclusively  in  furs; 
since,  of  a  usage  thus  restricted,  it  was  not  to 
be  presumed  the  insurers  had  any  knowledge, 
or  that  the  policy  was  made  in  reference  to  it. 
2O4*1  The  *judge  decided,  that  if  the  term 
"skins '  had,  by  the  known  usage  of  trade,  or 
by  use  and  practice  as  between  assurers  and 
assured, acquired  an  appropriate  sense.it  should 
be  construed  according  to  that  sense  or  mean- 
ing; that  parol  evidence  was  admissible  for  the 
purpose  of  showing  this  fact.  He,  therefore, 
allowed  the  evidence  offered  to  be  given. 

Seven  witnesses  were  then  sworn  on  the  part 
of  the  plaintiffs.  Wm.  Howard  said  he  had 
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been  a  dealer  in  furs  about  twenty  years.  Fur- 
riers generally  use  the  terms  "furs**  and  "pelt- 
ries," all  of  which  are  included  in  the  term 
"skins."  Fur  is  more  perishable  when  left  on 
the  skin — would  not  perish  so  soon  from  water 
if  off  the  skin.  If  furs  were  put  up  in  a  new 
puncheon,  thought  they  would  keep  twenty 
years.  The  skin  is  liable  to  perish  from  damp 
and  heat  alone,  but  not  so  rapidly,  and  thereby 
the  fur  is  destroyed.  Skins,  with  the  fur  on, 
are  as  liable  to  perish  as  without  it.  He  calls 
bear,  deer  and  wolf,  skins,  and  some  people 
call  raccoon  skins,  peltries.  Had  known  fur 
off  the  skin  to  be  imported,  but  never  knew 
any  exported  off  the  skin.  Furs  on  the  skin 
perish  quickly  if  wetted,  but  he  has  known 
packages  wetted  at  one  corner  and  the  injury 
not  to  extend  beyond  the  part  wetted.  Ebene- 
zer  White  said  he  had  been  a  retail  dealer  in 
furs  about  ten  years  ago.  The  understanding 
generally  is,  that  when  you  have  an  invoice  of 
skins,  all  those  of  which  the  value  consists  in 
the  fur,  are  called  furs  or  fur  skins;  the  other* 
peltries.  That  raccoon  skins  are  not  called 
peltry,  but  bear,  deer  and  wolf  are.  Cross  fox, 
wild  cat  and  panther  are  called  fur.  Bear  skins 
are  valuable  only  with  the  fur  on.  So.  also,  the 
fox,  peltries,  acd  those  from  which  the  fur  ia 
not  usually  cut  off.  Fur  is  less  liable  to  injury 
when  separated  from  the  skin.  Skins  will 
mould  when  covered  with  fur  and  packed.  E. 
Raymond,  another  dealer  in  furs,  said  hides- 
and  skins  are  such  as  are  used  for  leather. 
Those  not  usually  tanned  are  fur.  By  peltries, 
he  understood  skins  without  any  fur  on,  as- 
deer  skins.  But  he  gave  merely  his  own  im- 
pressions, without  knowing  the  general  under- 
standing among  merchants,  importers  and  ex- 
porters. *The  term  "skins"  is  indis-  [*2O5 
criminately  applied  to  fur  skins  as  well  a& 
others,  in  invoices.  H.Brevoort, for  many  years 
a  wholesale  dealer  and  shipper  of  fur,  said,  for 
many  years  his  understanding  and  belief  was, 
that  the  term  "hides"  and  "skins,"  as  used  in 
the  memorandum,  did  not  extend  to  fur  skins; 
and  he,  therefore.supposed,  that  on  an  average 
loss  of  fur  skins,  he  would  be  entitled  to  re- 
cover; but  about  seven  or  eight  years  ago  he 
found  it  was  otherwise,  and  has  since  altered 
his  mode  of  insurance.  Fur  skins,  when  put 
in  a  rum  cask,  he  should  not  consider  as  liable 
to  perish  any  more  than  a  bale  of  cloth.  Under 
the  term  "fur,"  he  would  include  all  skinshav- 
ing  fur  on  them,  and  valuable  particularly  for 
the  fur.  Understood  "skins"  to  be  a  generic 
term,  including  all  kinds  of  skins,  as  well  pelt- 
ries and  fur  skins  as  others.  Mr.  DeForest  un- 
derstood "furs"  to  mean  skins  valuable  on  ac- 
count of  the  fur  only;  but  "skins"  to  mean 
such  as  are  valuable  only  for  the  skins, though 
sometimes  this  term  is  used  as  applicable  to  fur 
skins,  as  well  as  others. 

J.  C.  Halsey  had  been  a  dealer  in  furs  about 
nine  years,  and  never  heard  the  term  "skins"" 
or  "hides"  to  include  fur;  but  understood  skins 
to  mean  those  valuable  for  the  skins  only.  Sup- 
posed, however,  that  an  insurance  on  skins 
would  cover  fur  skins.  Understood  peltries  as 
including  deer,  bear  and  raccoon  skins,  where 
the  fur  is  not  used  separate  from  the  skins. 
Bear,  opossum,  cross  fox,  wolf,  wolverine  and 
panther.he  thought  peltry.  Did  not  think  furs, 
well  packed  and  kept  dry,  as  perishable  in  their 
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own  nature.  Fur  skins  are  put  up  with  a  great 
deal  of  care;  and  he  would  not  consider  a  bale 
of  fur,  properly  packed,  as  more  liable  to  perish 
than  cloth  or  tobacco;  though  if  wet,  it  would 
be  more  liable  to  perish  than  a  bale  of  cloth. 

A.  Voorhies,  a  dealer  in  fur  for  several  years, 
drew  the.  same  distinction  between  furs  and 
skins  as  the  other  witnesses.  Believed  that,  on 
insurance  upon  skins,  he  would  be  entitled  to 
recover  on  fur  skins.  Did  not  think  them  more 
perishable  than  broadcloths. 

The  counsel  for  the  plaintiffs  here  having 
closed  his  testimony,  the  defendants  moved  for 
2O6*]  a  nonsuit,  on  the  ground  *of  the  insuf- 
ficiency of  the  evidence.  Rut  the  judge  di- 
rected the  cause  to  go  to  the  jury. 

On  the  part  of  the  defendants,  a  fur  mer- 
chant, an  insurance  broker,  and  several  officers 
of  insurance  companies  in  the  Citv  of  N.  Y. 
were  sworn;  and  all  concurred  in  denying  that 
the  word  "skins,"  used  in  the  memorandum, 
had,  as  between,  insurer  and  insured,  acquired 
a  sense  which  excluded  fur  skins;  and  the  mer- 
chant, who  had  also  been  an  officer  in  an  in- 
surance company, swore  that  he  had  understood 
skins  to  include  furs;  and  that  this  was  the  un- 
derstanding among  merchants. 

It  appeared  that  one  Roberts  effected  the  in- 
surance for  the  plaintiffs  as  their  agent.  The 
defendants  offered  to  prove  a  conversation  of 
Roberts  at  the  time,  in  which  he  urged  that  the 
Company  ought  to  take  the  risk  at  a  low  pre- 
mium, because  they  would  not  be  subject  to 
particular  average.  The  plaintiffs  objected  to 
proof  of  Roberts'  representations  unless  in 
writing.and  unless  it  was  shown  that  they  were 
authorized  by  the  plaintiffs.  The  offer  was 
overruled,  and  the  defendants  except ed. 

The  defendants  then  proved  that  G.  H.  had 
made  a  shipment  of  oil  on  the  same  voyage,  and 
had  insured  it  in  October,  1819,  at  the  Ameri- 
can office,  at  3i  per  cent.  That  oil  was  not  a 
perishable  article  within  the  memorandum;  and 
that  on  the  same  voyage,  other  goods.not  with- 
in the  memorandum,  and  belonging  to  a  differ- 
ent person,  were  insured  at  another  office  at  the 
same  premium;  and  that  insurance  companies 
always  make  a  distinction  between  articles 
within  and  without  the  memorandum,  by  de- 
manding a  higher  premium  on  those  which  are 
subject  to  average.  The  counsel  for  the  plaint- 
iffs objected  to  the  whole  of  this  evidence,  and 
it  was  excluded  by  the  judge. 

The  judge  charged  that  the  plaintiffs  had 
failed  entirely  to  prove  that  the  term  "skins," 
as  between  insurer  and  insured,  or  by  general 
mercantile  usage,  had  acquired  an  appropriate 
sense,  so  as  to  exclude  skins  covered  with  fur; 
but  if  such  proof  had  been  given,  it  clearly  ap- 
peared from  the  evidence,  that  fur  skins  were 
an  article  perishable  in  their  own  nature, with- 
in the  meaning  of  the  memorandum;  and  on 
2O7*]  *that  ground  the  defendants  were  en- 
titled to  a  verdict.  He  further  instructed  the 
jury,  that  a  claim  by  the  plaintiffs  for  a  gene- 
ral average  could  not  be  sustained.  The  jury 
found  for  the  plaintiffs  for  a  total  loss. 

Mr.  J.  Duer,  for  the  defendants,  moved  for 
a  new  trial,  on  these  points:  1.  That  the  parol 
evidence  to  control  the  terms  of  the  policy  was 
improperly  admitted.  2.  That  the  plaintiffs' 
evidence  was  insufficient  to  carry  the  cause  to 
the  jury.  3.  Evidence  of  Roberts'  declarations 
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was  improperly  rejected.  4.  The  defendants 
should  have  been  permitted  to  prove  the  dif- 
ference of  premium  between  memorandum  and 
non-memorandum  articles.  5.  The  verdict  was 
against  law  and  evidence. 

He  conceded  that  the  known  usage  of  trade, 
or  use  and  practice  between  assurers  and  as- 
sured, were  admissible,  to  show  that  skins  in 
the  memorandum  did  not  mean  fur.  He  said 
this  was  so  settled  in  Coil  v.  Com.  Ins.  Co. ,  7 
Johns.,  385.  The  substance  of  the  cases  is, 
perhaps,  better  expressed  in  Robertson  v.  French, 
4  East,  135,  that  the  meaning  of  a  policy,  like 
that  of  every  other  written  contract,  is  to  be 
first  collected  from  its  terms  as  they  are  under- 
stood in  their  plain,  ordinary  and  popular 
sense,  unless  they  have  generally,  in  respect  to 
the  subject-matter,  as  by  the  known  usage  of 
trade  or  the  like,  acquired  a  peculiar  sense  as 
distinct  from  the  popular  sense  of  the  same 
words.  The  party  must  establish  the  new  mean- 
ing clearly  ;  the  mind  must  not  be  left  in  doubt. 
If  there  be  a  doubt,  the  decision  should  be  in 
favor  of  the  popular  sense. 

Again  ;  here  was  no  usage  of  trade  shown 
or  attempted  to  be  shown,  within  the  meaning 
of  the  cases.  They  do  not  mean  the  usage  of 
a  particular  trade  confined  to  the  article  ;  but 
usage  of  trade  generally.  Here  was  no  proof 
of  general  mercantile  usage.  Unless  the  sense 
differing  from  the  popular  one  is  general  and 
certain,  the  rule  opens  a  door  to  perpetual  liti- 
gation. 

But  admit  that  fur  skins  are  not  within  the 
particular  words  "  skins  "  or  "  hides  "  as  used 
in  the  memorandum  ;  we  show  fur  skins  to  be 
perishable  in  their  own  nature  ;  and  thus  bring 
*ourselves  within  the  general  clause  of  [*2O8 
the  memorandum.  Why  are  skins  used  in  the 
memorandum  at  all  ?  "  The  reason  given  by 
some  of  the  witnesses  is,  that  they  are  perish- 
able ;  and  fur  skins  are  equally  so  with  any 
other  skins.  The  phrase,  "all  articles  perish- 
able in  their  own  nature,"  in  its  most  extended 
sense,  includes  everything ;  but  in  its  technical 
sense,  such  articles  alone  as  in  their  own  nat- 
ure and  constitution,  without  any  external 
cause,  are  liable  to  decay  ;  or  such  as  are  pe- 
culiarly liable  to  be  affected  by  the  perils  in- 
sured against ;  or  the  ordinary  perils  of  navi- 
gation. The  latter  appears,  from  the  circum- 
stance that  bar  iron  is  specifically  enumerated 
in  this  and  other  usual  memoranda.  No  one 
can  say,  from  this  evidence,  that  skins  are  not 
equally  liable  to  be  affected  from  all  or  any  of 
these  causes. 

Again  ;  we  offered  to  show  that  the  premi- 
um was,  in  fact,  reduced,  on  the  supposition 
that  fur  skins  were  excluded  from  the  memo- 
randum. Such  evidence  cannot  be  listened  to 
without  conviction.  The  court  had  been  per- 
plexed by  contradictory  and  circumstantial  evi- 
dence. We  offered  evidence  to  remove  the 
doubts  it  was  calculated  tocreate.and  establish, 
beyond  all  question,  the  understanding  of  the 
parties.  I  challenge  a  case  where  parol  evi- 
dence is  admissible  on  one  side,  and  not  on  the 
other  to  the  same  point.  Here  the  direct  ques- 
tion was,  what  the  parties  understood  at  the 
time  ;  the  intent  of  the  parties  in  the  employ- 
ment of  a  certain  term.  To  this  we  offer  direct 
evidence.  In  every  case  of  a  latent  ambiguity, 
which  is  always  created  by  parol  evidence,  de. 
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hor»  the  instrument,  the  same  kind  of  evidence 
is  proper  to  explain  it.  Take  the  common  in- 
stance of  a  bequest  to  legatees  of  the  same 
name. 

Mr.  O.  Griffin,  same  side,  cited,  to  the  8d 
point.  Souveroye  v.  Arden,  1  Johns.  Ch.,  240 ; 
Birch  v.  Depeyster.  4  Camp. ,  385;  S.  C. ,  1  Stark., 
210  ;  2  Cr..  210  :  Peich  v.  IHcknon,  1  Mas.,  9- 
12 ;  Livingston  v.  Delafidd,  1  Johns.,  522,  and 
Cole  v.  Wendett,  8  Johns..  116. 
2O9*]  *  Messrs.  T.  J.  Oakley  and  T.  A.  Em- 
met, contra.  The  skins  in  question  were  used 
exclusively  for  the  value  of  the  fur  ;  and  the 
offer  was  to  prove  that  they  had  acquired  a 
meaning  in  the  market  differing  from  the  word 
"skins ;"  that  this  species  of  skins  had  acquired 
the  name  of  fur.  This  we  no  doubt  had  a  right 
to  do.  (Phil.  Ins.,  487,  and  cases  cited.)  The 
judge,  in  his  charge,  adopted  the  precise  lan- 
guage of  the  decision  in  Coit  v.  Com.  Ins.  Co. 
The  offer  was  the  ordinary  one — to  show  that 
a  generic  term  did  extend  to  every  article  which 
its  ordinary  sense  might  include.  It  is  enough 
that  the  usage  be  either  general  or  exist  between 
assurers  ana  assured,  (rhil.  Ins.,  14,  and  cases 
cited.)  Page  18  of  the  same  author,  shows 
what  the  usage  must  be  in  its  duration  and 
character.  (And  vide  Id.,  487.)  It  is  pretty 
clear  from  the  memorandum,  itself,  that  it  did 
not  mean  to  use  skins  in  their  broadest  generic 
sense;  for  the  word  "hides"  is  introduced. 
(2  Marsh.  Ins.,  819.) 

Gentlemen  do  not  understand  us,  if  they  sup- 
pose we  mean  to  admit  that  the  sense  we.  are 
seeking  to  establish  differs  from  the  common 
sense  of  the  word  among  mankind.  We  say, 
first,  that  in  the  most  usual  and  popular  sense, 
skins  do  not  mean  fur  skins  ;  that  they  are  uni- 
versally known  and  understood  by  the  name 
of  furs  ;  but  if  not,  at  any  rate,  they  are  so  un- 
derstood, having  acquired  that  meaning  by 
commercial  usage.  The  judge  held  the  case  a 
proper  one  for  the  jury  upon  these  questions. 
He  finally  charged  against  us  on  the  fact ;  but 
the  jury,  as  they  had  a  right  to  do,  differed 
with  them.  One  question  is:  whether  the  court 
will  disturb  the  verdict  upon  the  weight  of  evi- 
dence. 

The  commercial  meaning  of  a  term'appropri- 
ated  to  a  particular  article,  is  the  meaning  at- 
tached to  it  by  those  who  deal  in  the  article. 
Those  who  buy  furs  and  skins  are  the  very 
men  to  determine  that  meaning.  In  fixing  the 
meaning  of  a  word  used  to  signify  any  article 
of  produce,  you  look  to  what  it  signifies  among 
the  growers,  the  buyers  and  sellers.  Those 
who  are  best  acquainted  with  the  term  used 
among  dealers,  are  the  best  able  to  speak  of  it. 
21O*]*Now,  the  dealers  in  fur,  or  fur  skins, 
all  swore  for  us ;  the  insurers  all  against  us. 
The  jury  have  decided  between  them.  True, 
the  usage  should  be  one  among  merchants, hut 
among  what  merchants  ?  It  must  be,  from  its 
very  nature,  among  those  who  deal  in  the  arti- 
cle. There  cannot  be  a  usage  among  those  who 
have  never  dealt  in  it  at  all.  The  insurance 
companies  knew  nothing  except  as  to  the  prac- 
tice at  their  offices.  The  usage  in  question 
does  not  signify  their  meaning,  or  a  meaning 
confined  to  them.  They  are  bound  to  know 
the  commercial  meaning  of  a  term  used  in  a 
policy. 

But  if  a  more  general  usage  than  that  among 
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dealers  be  necessary,  it  will  be  remembered 
that  we  proved  various  prices  current  in  which 
the  skins  in  question  are  arranged  according 
to  our  testimony.  [These  were  produced  on 
the  argument.] 

Proof  of  a  general,  uniform  and  definite  us- 
age is  required  by  the  opposite  counsel ;  but 
surely  it  cannot  be  necessary  to  show  a  usage 
without  exceptions.  The  word  "uniform," 
applied  to  usage  or  custom,  is  not  to  be  under- 
stood in  its  literal  sense.  There  is  no  practice 
in  community  which  can  be  set  down  as  gen- 
eral without  exception. 

The  jury  have  pronounced  our  usage  a  gen- 
eral one.  That  is  enough. 

But  in  common  parlance  and  common  sense, 
when  we  speak  of  furs,  we  mean  skins  which 
are  useful  mainly  for  their  fur.  The  distinc- 
tion is  mude  in  our  tariff.  (Grayd.  Dig.,  Du- 
ties, F  ;  Ing.  Dig.,  180.)  Whether  this  be  so 
or  not.  the  jufy  have  pronounced,  as  was  their 
province,  if  they  though:  it  not  necessary  to 
show  a  commercial  meaning.  The  course  is 
for  the  jury  to  pass  upon  evidence  of  this  nat- 
ure. Baker  v.  Ludlow,  2  Johns.  Cas..289.  The 
case  cited  shows  the  arrangement  in  the  words 
of  the  memorandum. 

The  question  as  to  the  perishable  nature  of 
the  articles  in  question,  was  also  put  to  the 
jury  ;  and  there  is  certainly  no  such  prepon- 
derance of  evidence  upon  this  point  as  to  induce 
the  court  to  interfere  on  that  ground.  The  true 
question  was,  whether  they  were  peculiarly  li- 
able to  the  *perils  insured  against.  For-f  *2 1 1 
merly,  skins  and  hides  were  not  noticed  in  this 
part  of  the  memorandum.  (7  Johns.,  385.  386.) 
They  were  afterwards  introduced  by  name.be- 
cause  not  perishable  in  their  nature.  ( Vide  Phil. 
Ins.,  485.)  Are  fursmoreso  ?  They  are  always 
very  carefully  secured. 

The  legal  construction  could  not  be  varied 
by  the  conversation  with  Roberts,  admitting 
him  to  have  had  full  power.  You  cannot  alter 
a  contract  by  parol  evidence;  especially  a  writ- 
ten agreement.  (2  Johns.,  226.)  This  is  the  or- 
dinary case  of  attempting  to  vary  a  written  con- 
tract by  parol  evidence.  Beside,  the  opinion  of 
of  Roberts  (and  the  evidence  offered  was  no 
more),  as  to  the  construction,  can  have  no  man- 
ner of  effect.  But  Roberts  should  have  been 
sworn;  the  evidence  offered  on  this  head  was 
mere  hearsay.  Nor  was  his  authority  shown, 
to  fix  the  understanding  of  the  parties  as  to  any 
part  of  the  policy.  A  misrepresentation  of  facts 
is  another  thing. 

This  is  not.  as  supposed,  the  case  of  a  latent 
ambiguity.  The  word  itself  is  capable  of  defi- 
nite meaning.  It  is  not  like  a  devise  to  John 
Smith,  generally,  there  being  many  of  that 
name.  The  ambiguity  there  arises  dehor*  the 
instrument.  In  a  case  where  the  word  itself  is 
equivocal,  you  must  get  at  the  meaning  as  you 
can. 

The  negotiations  of  the  parties,  though  in 
writing,  cannot  vary  the  effect  of  the  policy. 
(Phil.  Ins.,  8.) 

The  evidence  touching  the  difference  of 
premium,  was  inadmissible.  The  defendants 
had  no  right  to  couple  the  acts  of  other  offices 
with  those  of  their  own. 

Mr.  O.  Oriffln,  in  reply.  The  insurance  was 
on  fur,  which,  in  itself,  when  off  the  skin,  is  an 
article  of  merchandise.  The  cargo  was  fur 
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skins.  There  is,  then,  a  difficulty  with  the  plaint- 
iffs, which  can  be  got  over  in  no  other  way  than 
by  showing  that  "fur"  means  "fur  skins." 
But  when  they  have  established  this,  we  con- 
tend that  they  come  directly  in  contact  with 
the  memorandum,  which  excepts  skins  and 
hides;  not  merely  hides,  which  are  skins  used 
for  leather;  but  skins  in  the  broad  acceptation 
212*]  of  the  term.  It  is  *for  gentlemen  to 
convince  the  court  that  bear  skins,  &c. ,  are  not 
skins.  Look  at  the  dictionary  and  there  is  no 
doubt.  So  in  common  parlance.  It,  then,  re- 
mains to  show  they  have  acquired  a  different 
signification.  For  this,  gentlemen  having  noth- 
ing to  rely  on  but  the  verdict  of  the  jury.  The 
1'udge  charged  them  to  give  a  different  verdict, 
have  no  disposition  to  deny  due  weight  to  the 
verdict;  but  the  court  cannot  avoid  perceiving 
a  very  strong  inclination  in  the  jury  against 
the  underwriters;  and  nothing  is  more  usual 
than  to  reverse  such  verdicts.  The  usuage  set 
up  should  be  most  clearly  shown.  Unless  a 
commercial  meaning,  fixed,  definite  and  cer- 
tain, be  established,  it  should  not  prevail.  It 
is  like  proof  to  establish  a  custom,  which  is  to 
operate  as  an  exception  to,  and  in  derogation 
of,  the  common  law.  No  two  of  the  seven  wit- 
nesses, sworn  on  the  part  of  the  plaintiffs,  aarree 
in  every  particular.  Mercantile  usage  can  only 
be  set  up  when  it  has  existed  a  sufficient  length 
of  time  to  be  known.  Smith,  v.  Wright,  1  Cai., 
43-45.  It  then,  and  not  till  then,  is  considered 
as  incorporated  into  the  contract.  Here  is 
nothing  from  which  we  can  conclude  that  the 
terms  were  used  by  the  parties  in  a  sense  dif- 
fering from  their  ordinary  acceptation.  Neither 
the  jury  nor  the  court  have  any  right  to  make 
contracts,  but  only  to  interpret  them.  In  doing 
this,  the  plain,  grammatical  sense  must  be 
adopted.  The  onus  of  establishing  a  different 
one  lies  with  the  plaintiffs.  The  criterion  is, 
what  did  the  parties  mean?  In  what  sense  did 
the  assured  mean  to  use  the  term?  All  the 
insurance  companies  understood  the  term 
"skins"  in  its  ordinary  sense. 

Companies  will  insure  memorandum  articles 
much  cheaper  than  others,  because  they  are  ex- 
empt from  small  averages.  I  ask  whether  we 
are  not  called  on  to  pay  a  loss  for  which  we 
never  received  a  premium?  In  the  cases  stated, 
of  deviation  from  ordinary  meaning,  there  was 
no  doubt  as  to  the  proof.  And  the  very  fact 
that  we  took  only  2  per  cent,  while  3£  was  paid 
on  non  memorandum  articles, shows  the  intent. 
213*]  *  Again;  it  must  be  shown  that  all 
the  articles  in  the  invoice  fell  under  the  de- 
nomination of  fur  skins.  Here  are  700  or  800 
bear  skins;  here  are  wolf  and  panther  skins. 

The  jury  made  us  pay  for  all.  The  word  in 
the  insurance  is  "fur;"  and  all  the  witnesses 
agree  that  the  words  "fur  skins"  by  no  means 
includes  every  description  of  skins  in  the  in- 
voice. If  there  be  a  mistake  as  to  any  one  de- 
scription of  skins,  or  any  one  skin,  there  must 
be  a  new  trial.  Many  of  these  skins  come 
under  the  word  "  peltries,"  which  is  the  term 
opposite  to  furs.  Raccoon  skins  come  under 
that  denomination,  as  is  shown  by  a  balance  of 
proof.  The  plaintiffs'  prices  current  contra- 
dict the  witnesses;  and  a  price  current  pro- 
duced on  our  side  excludes  bear  skins  from 
the  class  of  furs. 

What  was  said  at  the  time  by  Roberts  was 
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clearly  important;  and  indeed  conclusive  on 
the  question  of  intention.  The  authority  of 
Roberts  has  been  recognized  by  the  plaintiffs, 
who  have  adopted  his  acts,  and  must  take  them 
altogether.  But  it  is  not  a  question  of  author- 
ity. It  is  a  question  of  intention.  An  agent, 
however,  may  not  only  do  the  principal  thing, 
but  everything  incidental  to  it.  Fenn  v.  Har- 
rison, 3  T.  R.,  757;  8.  C.,  4  Id.,  177;  Living- 
ston v.  Delafield,  1  Johns.,  522.  Gentlemen 
would  confine  us  to  the  policy.  But  by  what 
authority  do  they  give  parol  evidence?  If  they 
may  do  so,  may  we  not  do  the  same?  The  rule 
is  universal,  that  you  may  by  this  evidence,  do 
away  a  doubt  which  is  raised  on  the  other  side 
by  the  same  kind  of  evidence.  The  several 
authorities  which  I  cited  at  the  opening  are  in 
point. 

Curia.  The  insurance  was  on  fur.  The  title 
of  the  invoice  was  furs;  under  which  were  de- 
tailed bear  and  racoon  skins,  opossum,  deer, 
fine  fisher,  cross  fox,  martin,  wild  cat,  wolf, 
wolverine,  panther  and  cub  skins.  The  mem- 
orandum warrants  skins  and  hides,  and  all 
other  articles  perishable  in  their  nature,  free 
from  average,  unless  general.  The  loss  was  not 
absolutely  total;  though  the  goods  in  question 
were  so  much  injured  in  consequence  of  the 
wreck  or  stranding«of  the  vessel,  as  to  warrant 
the  *abandonment.  This  will  not,  how-  [*2 1 4 
ever,  entitle  the  plaintiffs  to  recover,  if  the 
subject  insured  is  within  the  memorandum; 
for  it  is  well  settled  that,  in  such  a  case,  to  sub- 
ject the  underwriters,  the  loss,  if  from  sea  dam- 
age, must  be  total  in  fact.  (Phil.  Ins.,  487,  &c., 
and  cases  cited.) 

It  is  contended  that  the  goods  are  covered  by 
the  memorandum:  1.  As  being  with  the  generic 
term  "  skins;"  or,  if  not,  then,  2.  \Vithin  the 
clause,  all  other  articles  perishable  in  their  own 
nature. 

1.  There  can  be  no  doubt,  that,  taking  the 
words  "  skins  "  and  "hides"  in  their  largest 
sense,  they  include  every  article  of  the  invoice. 
But,  to  obviate  this  difficulty,  which  both  par- 
ties seem  to  have  been  fully  aware  of,  the 
plaintiffs  offered  evidence  that,  by  the  under- 
standing of  the  trade  in  the  City  of  N.  Y.,  the 
articles  are  not  considered  to  be  within  the 
terms  "  skins  "  and  "  hides;"  skins  being  those 
where  the  skin  constitutes  the  chief  value,  and 
furs  where  the  value  is  constituted  by  the  fur. 
It  was  conceded,  both  at  the  trial  and  at  bar, 
that  the  policy  might  be  thus  explained  by 
showing  a  known  usage  of  trade,  as  it  is  ex- 
pressed in  Coitv.  Com.  Ins.  Co.,  7  Johns.,  385, 
390.  But  it  was  contended  that  the  offer  and 
the  evidence  which  followed, were  too  narrow, 
being  confined  to  the  particular  trade  in  fur  or 
fur  skins;  whereas,  the  usage  should  be  of 
trade  generally.  No  case  was  cited;  nor  do  we 
think  the  argument  warranted  upon  principle. 
The  phrase  "  usage  of  trade"  implies  a  restric- 
tion to  that  class  of  merchants  who  deal  in  the 
article.  Beyond  that  circle  there  can  be  no 
usage,  such  as  was  sought  to  be  established. 
To  sustain  the  objection,  would,  therefore,  be 
at  once  to  overrule  the  cases  which  allow  a 
usage  to  be  proved  at  all.  The  evidence  was 
properly  received. 

All  the  witnesses  for  the  plaintiffs,  who  were 
traders  in  fur,  of  longer  or  shorter  standinir, 
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and  to  a  greater  or  less  extent,  concur  in  the 
general  and  leading  distinction,  that  skins,  val- 
uable chiefly  on  account  of  the  fur,  are,  in  the 
language  of  the  trade,  called  fur,  that  "  skins" 
i-  a  lerm  appropriated  to  those  which  are  val- 
2  15*]  uable  chiefly  for  the  *skin.  The  word 
"  hides  "  has  been  laid  out  of  view  as  a  term 
confessedly  inapplicable  to  fur  skins.  The  wit- 
nesses, when  examined  as  to  particulars,  ran 
into  some  apparent  discrepancies;  but  we  think 
the  judge  was  clearly  right,  in  deciding  that 
the  evidence  should  go  to  the  jury,  and  in  re- 
fusing a  nonsuit. 

The  witnesses  on  the  part  of  the  defendants 
had  generally  been  officers  of  insurance  com- 
panies. One  had  been  an  insurance  broker.  So 
far,  though  well  qualified  to  testify  to  the  un- 
derstanding of  insurers,  they  were  clearly  not 
so  well  skilled  as  the  plaintiffs'  witnesses  in  the 
nomenclature  of  the  trade.  There  was  one  of 
them  who  had  also  been  a  dealer  in  fur.  With 
the  exception  of  this  witness,  none  of  them  pre- 
tend an  ability  to  speak  much  beyond  the  in- 
surance offices.  So  far  as  their  knowledge  ex- 
tended,they  concur  in  supposingthat  the  goods 
in  question  were  covered  by  the  term  "  skins." 
Most  of  the  witnesses  appear  to  have  been 
cross-examined ;  probably  to  an  extent  which  we 
cannot  see,  much  less  appreciate,  upon  paper. 

It  must  be  borne  in  mind,  however,  that  we 
are  not  called  upon  to  pronounce  merely  what 
conclusion  we  might  have  come  to  as  jurors. 
All  we  can  do  is  to  examine  the  evidence,  and 
if  it  be  such  as  plainly  not  to  warrant  the  ver- 
dict, we  ought  to  grant  a  new  trial.  But  the 
question  being  confessedly  proper  for  the  jury, 
we  cannot  undertake  to  weigh  the  testimony  in 
nice  scales.  When  a  number  of  commercial  men 
concur  in  stating  that  a  word  used  in  their  trade 
has  acquired  a  certain  sense,  we  cannot  over- 
turn a  verdict  founded  upon  such  evidence, 
merely  because  they  have  given  some  particu- 
lars and  illustrations  disagreeing,  either  parti- 
ally or  wholly,  with  their  general  statement. 
Their  credit  has  undergone  the  constitutional 
test.  Notwithstanding  the  charge  of  the  judge, 
the  jury  may  have  thought  the  case  a  very  clear 
one.  We  were  appealed  to  on  the  argument  by 
a  very  imposing  illustration,  and  told  that,  to 
sustain  this  verdict,  we  must  run  into  the  sole- 
cism of  holding  that  bear  skins  are  not  skins. 
Yet  it  is  very  easy  to  conceive  how  the  fur  skins, 
216*]  even  of  *bears,  may  have  acquired  a 
technical  commercial  meaning.  The  enumer- 
ation in  the  invoice  is  of  various  classes  of  ani- 
mals which  are  hunted  in  our  northern  forests, 
as  valuable  chiefly  on  account  of  their  fur. 
(Ed.  Encyclop.,  Am.  ed.,  tit.  Canada.)  Others 
are  sought  mainly  for  the  use  of  their  skins. 
The  former  are  the  object  of  the  American  fur 
trade  ;  and  their  skins,  especially  those  used 
about  garments,  have  come  to  be  synonymous 
with  fur  in  the  popular  sense.  (Eng.  &  Class. 
Diet.,  Fur,  ed.  1813.)  The  term  seems  thus  very 
naturally  to  have  acquired  a  sense  among  men 
engaged  in  this  article  of  commerce,  contradis- 
tinguished from,  and  excluding  the  application 
of,  the  generic  term  "  skins."  The  testimony 
of  the  plaintiff's  witnesses  was  corroborated  by 
several  N.  Y.  prices  current,  in  which  the  kind 
of  goods  in  question  was  ranked  as  furs;  and 
invoices  in  the  fur  trade  was  spoken  of  at  the 
trial  as  giving  them  the  same  rank. 
102 


It  is  said  the  technical  meaning  should  be 
clearly  established.  Be  it  so.  Though  we  may 
not  think  it  clearly  established  in  this  case,  we 
do  not  see  enough  to  prevent  a  jury  from  com- 
ing to  that  conclusion.  They  must  have  been 
very  strongly  impressed  witk  the  plaintiffs'  ev- 
idence, or  they  would  not  have  dissented  from 
the  charge  of  the  judge. 

Insurers  on  furs  are  bound  to  know  the  im- 
port of  the  word  among  men  trading  in  that 
article. 

2.  The  remarks  made  as  to  the  weight  of  evi- 
dence, apply,  with  still  greater  force,  to  the 
other  question  of  fact  decided  by  the  jury;  that 
is,  whether  these  furs  are  an  article  perishable 
in  their  own  nature.  Some  of  the  witnesses  for 
the  plaintiffs  spoke  very  strongly  on  this  sub- 
juct.  They  put  fur  skins  on  nearly  the  same 
footing  with  cloths.  It  is  difficult  to  fix  the 
precise  extent  of  this  clause  in  the  memoran- 
dum. Taken  in  its  broadest  latitude,  it  covers 
everything.  It  was  probably  intended  of  those 
articles  not  particularly  enumerated,  which  are 
liable  to  perish  of  themselves,  in  the  course  of 
the  voyage,  without  any  external  injury. 

*We  are  not  warranted  in  disturbing  [*2 1 7 
this  verdict,  on  the  ground  that  it  is  against  the 
weight  of  evidence. 

The  defendants  offered  to  prove  that  Rob- 
erts, who  effected  the  policy  as  agent  of  the 
plaintiffs,  urged  the  taking  of  the  risk  at  low 
premium,  on  the  ground  that  the  articles  would 
be  free  from  particular  average.  This  evidence 
was  clearly  inadmissible.  In  the  first  place,  it 
was  no  more  than  the  hearsay  opinion  of  a 
third  person.  It  was  not  a  stipulation.  It  was 
not  the  representation  of  a  fact.  At  most,  it  was 
the  expression  of  an  opinion  as  to  the  meaning 
of  the  memorandum.  It  is  certainly  not  within 
the  power  of  an  agent  to  fix  by  his  opinion  the 
meaning  of  a  policy  which  he  is  authorized  to 
effect.  The  plaintiffs,  it  is  true,  have  adopted 
his  acts  ;  but  not  such  a  legal  construction  of 
them  as  he  may  have  given,  though  at  the  time 
or  executing  his  power.  His  opinion  was  not 
a  part  of  the  res  gestce.  It  was  said  a  latent  am- 
biguity, being  created  by  parol  evidence,  may, 
in  all  cases,  be  removed  by  parol.  Hearsay, 
however,  is  no  evidence.  If  the  defendants 
wished  to  avail  themselves  of  Roberts'  opinion, 
they  should  have  sworn  him.  It  is  not  neces- 
sary to  say,  whether  such  an  opinion,  coming 
from  the  plaintiffs  themselves,  might  not,  under 
the  circumstances  of  this  case,  have  been  ad- 
missible. Perhaps  it  would,  if  expressed  at  any 
time,  as  weighing  upon  the  question  of  com- 
mercial meaning,  or  the  sense  in  which  the 
memorandum  was  in  fact  understood  between 
the  parties.  (1  Mass.,  11,  12.)  But  if  this  be 
so,  it  does  not  follow  that  the  unsworn  opinion 
of  a  third  person  could  have  any  weight. 

The  offer  to  prove  insurances  at  a  higher 
premium  on  non-memorandum  articles,  for  the 
same  voyage,  at  other  offices,  and  that  insur- 
ance offices  commonly  charge  a  higher  pre 
mium  on  these,  was  properly  overruled.  It 
would  not  go  even  to  show  the  understanding 
of  this  particular  Company.  The  charging  of  a 
higher  premium  elsewhere,  might  have  been 
the  very  reason  why  the  plaintiffs  made  in- 
surance at  the  office  of  the  defendants.  The 
custom  of  this  office  was  not  proposed  to  be 
shown  ;  and  if  the  offer  had  been  made,  it 
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would  have  gone  merely  to  their  own  under- 
2 18*]standing  ;  *not  that  of  the  plaintiffs,  or 
of  the  trade  generally.  An  inquiry  into  the 
relative  amounts  of  premium  anywhere,  could 
•determine  nothing  to  the  question. 

The  judge  being  right  in  his  legal  decisions; 
.and  there  not  being  in  our  opinion,  a  prepon- 
derance of  evidence  in  favor  of  the  defendants 
sufficiently  strong  to  warrant  setting  aside  the 
verdict  as  against  evidence,  a  new  trial  must 
be  denied. 

New  trial  denied. 

Cited  in— 4  Wend.,  38;  8  Wend.,  168 ;  15  Wend.,  489: 
15  N.  Y.,  381 :  1  Hall.  522;  2  Duer.,  594;  3  Rob.,  307;  2 
Hilt.,  530 ;  1  Leg.  Obs.,  13 ;  12  Leg.  Obs.,  239. 


WARREN  AND  SLINGERLAND,  Overseers 
of  the  Poor  of  the  Town  of  BETHLEHEM, 

v. 
BROOKS. 

•Slave  Manumission  of — Master  Liable  to  Over- 
seers for  Maintenance,  He  being  Unable  to  Sup- 
port Himself — Statute — Settlement. 

D.  owned  a  slave  which  he  agreed  to  manumit 
on  tiJ^  years'  faithful  service.  He  then  sold  the  slave 
to  B.,  who  manumitted  the  slave  before  that  time 
had  expired,  without  obtaining  a  certificate  of  the 
•slave's  ability  to  maintain  himself,  pursuant  to  the 
Statute,  sess.  40,  ch.  137,  sec.  7;  and  he  being,  in  fact, 
unable  to  maintain  himself  at  the  time  of  manu- 
mission. The  slave  afterwards  became  chargeable 
to  the  Town  of  Bethlehem  whose  Overseers  of  the 
Poor  expended  money,  upon  an  order  of  mainte- 
nance, for  his  support.  Held,  that  B.  was  liable  to 
the  Overseers,  in  an  action  for  such  money,  upon  the 
Statute,  sess.  40,  ch.  137.  sec.  7. 

Held,  also,  that  no  notice  to  B.  to  maintain  the 
pauper  was  necessary,  previous  to  the  expenditure. 

Held,  also,  that  no  adjudication  of  two  justices,  as 
to  the  pauper's  place  of  settlement,  was  necessary. 
But  that  the  manumitting  master  is  liable,  upon  the 
statute,  to  any  town  to  which  the  slave  may  become 
.a  charge. 

The  settlement  of  a  slave  follows  that  of  his  mas- 
ter. Per  Woodworth,  J. 

If  he  gain  a  settlement,  in  his  own  right,  the  town 
to  which  he  becomes  chartreable  may  elect  to  re- 
move him  to  that  place  of  settlement;  or  charge  his 
former  master.  Per  Woodworth,  J. 

It  is  proper  and  necessary  that  an  order  of  main- 
tenance should  be  obtained,  In  order  to  charge  the 
master. 

Citations— 7  Johns.,  89,  324 ;  Act,  March  31,  1817, 
sess.  40,  ch.  137,  sec.  7  ;  4  Cow.,  137. 

A  SSUMPSIT  on  the  Statute,  sess.  40,  ch.137, 
-ix  sec.  7,  for  money  paid  for  the  defendant's 
use,  in  the  support  and  maintenance  of  a  negro 
man  named  Christian  Holland,  who  had  be- 
come a  charge  to  the  Town  of  Bethlehem. 

The  cause  was  tried  at  the  Albany  Circuit, 
1826,  before  Duer,  Circuit  J. 

At  the  trial,  the  following  facts  were  in  evi- 
dence: June  22,  1816,  GerritP.  Van  Wie,  by 
bill  of  sale,  sold  and  assigned  the  negro  to 
Isaac  Dennistou ;  who  on  the  same  day  executed 
a  writing,  by  which  he  covenanted,  that  in 
case  the  slave  would  serve  him  faithfully,  he 
would  manumit  him  at  the  expiration  of  6| 
years.  On  the  back  of  the  bill  of  sale,  Dennis- 
ton  indorsed  an  assignment  of  all  his  right  and 
title,  without  warranty,  to  the  defendant.  The 
indorsement  was  dated  Dec.  23,  1819 ;  and 
stated  that  the  slave  promised  to  live  with  the 
219*]*defendant  3  years.  Dec.  16,  1820,  the 
defendant,  by  writing  under  his  hand  and  seal, 
in  consideration  of  $50,  manumitted  the  slave; 
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and  discharged  him  from  the  service  to  which 
the  defendant  was  entitled,  by  virtue  of  the 
transfer  from  Denniston.  In  June,  1823, 
Christian,  being  in  bad  health,  and  unable  to 
support  himself,  was  examined  before  two  jus- 
tices, who,  from  time  to  time,  gave  orders  on 
the  Overseers  of  the  Poor  of  Bethlehem  to  pay 
the  accounts  exhibited  for  his  maintenance  and 
support;  which  were  paid  by  them  according- 
ly. They  amounted  to  about  $160.  The  bal- 
ance of  proof  was,  that  the  slave  was  unable 
to  support  himself  at  the  time  he  was  manu- 
mitted. 

The  judge  charged  that  Christian  was  le- 
gally a  slave  at  the  time  of  the  manumission  : 
and  the  defendant,  not  having  obtained  a  cer- 
tificate from  the  Overseers,  of  his  slave's  ability 
to  support  himself,  &c..  pursuant  to  the  stat- 
ute, was  responsible  in  this  action,  if  Christian 
was,  in  fact,  not  of  sufficient  ability  to  support 
himself  when  he  was  manumitted.  That  this 
was  the  only  question  for  them  to  try  ;  the  rea- 
sonableness of  the  expenditures  not  being  ques- 
tioned. 

Verdict  for  the  plaintiffs,  six  cents. 

Messrs.  T.  Van  Vechten  and  E.  Baldwin,  for 
the  plaintiffs,  moved  for  a  new  trial. 

They  contended  that  Christian  was  the  slave 
of  Brooks  at  the  time  of  the  manumission. 
Christian  might  have  enforced  Denniston's 
covenant  had  its  conditions  been  complied  with. 
(7  Johns.,  324  ;  1  Cow.,  127.)  But  without  such 
compliance,  it  was  of  no  binding  force.  The 
defendant  acquired  all  the  rights,  and  was  sub- 
ject to  all  the  liabilities,  of  Denniston;  and  he 
manumitted  before  the  conditions  of  Dennis- 
ton's  covenant  were  performed.  Had  Dennis- 
ton  done  this,  is  there  a  doubt  he  would  have 
been  liable  ?  The  slave  might  never  have  com- 
plied with  those  conditions. 

This  action  is  brought  upon  the  7th  section 
of  the  Statute,  sess.  40,  ch.  137.  The  suit  is 
given  against  the  *person  manumitting  [*22O 
the  slave.  The  defendant  is  within  the  words 
of  the  Act. 

!No  notice  to  provide  for  Christian  was  nee 
essary.  The  defendant  had  lost  all  right  to- 
control  him,  even  so  far  as  maintenance  was 
concerned. 

The  jury  have  found  against  Christian's  abil- 
ity to  maintain  himself,  and  were  bound  to  give 
full  damages. 

Mr.  J.  V.  N.  Yates,  contra.  The  support 
was  furnished  without  any  adjudication  of  two 
justices  as  to  the  place  of  settlement.  (4  Cow., 
137  ;  7  Johns.,  89.)  The  town  calls  on  a  third 
party  to  support  the  pauper.  An  adjudication 
was,  therefore,  necessary  ;  though  it  seems  to 
be  otherwise  where  a  town  supports  its  own 
paupers.  (1  Cow.,  205.)  An  adjudication 
would  be  necessary  to  remove  a  slave  to  his 
master's  residence,  within  the  Statute,  1  R.  L., 
292,  sec.  33. 

The  negro  was  not  Brooks'  slave  ;  or,  if 
otherwise,  there  was  evidence  on  both  sides  as 
to  the  slave's  ability  to  maintain  himself  when 
he  was  manumitted.  The  jury  have  virtually 
found  in  favor  of  that  ability  by  giving  nom- 
inal damages  ;  and  the  court  will  "not  disturb 
their  verdict.  (3  Johns.,  170  ;  Id.,  271.) 

Curia,  per  WOODWORTH,  J.  The  first  ques- 
tion that  arises  is,  whether  Christian  was  the 
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glavc  of  Brooks  at  the  time  of  manumission. 
He  certainly  was,  unless  the  stipulation  made 
by  Denniston,  to  manumit  in  six  years  and  a 
half,  changed  that  relation.  The  agreement 
was  conditional.  If  the  terms  had  been  per- 
formed, the  slave  might  have  enforced  a  com- 
pliance. Until  performance,  the  rights  of  the 
parties  remained  precisely  as  they  were  before 
the  conditional  agreement  was  made.  The 
slave  never  has  performed  and,  consequently, 
the  arrangement  became  inoperative.  I  admit 
that  the  defendant's  title  was  subject  to  this 
condition.  It  would  have  been  conclusive 
against  him,  equally  as  against  Denniston,  on 
performance,  but  that  never  took  place.  Be- 
sides, the  act  of  manumission  in  consideration 
of  $50,  paid  by  the  slave,  was  of  itself  an 
221*]  *abando~nment  of  the  conditional  agree- 
ment. His  freedom  was  not  in  consequence 
of  having  performed  the  condition,  but  of  a 
pecuniary  consideration.  The  case  of  Kettletas 
v.  Fleet,  7  Johns. ,  324,  is  in  point.  There  the 
written  promise  to  manumit  was  considered  a 
conditional  manumission  only  ;  and  that  the 
slave  might  avail  himself  of  it  if  the  condition 
was  fulfilled  ;  otherwise,  not. 

The  liability  of  the  defendant  arises,  on  the 
7th  section  of  the  Act  relative  to  Slaves  and 
Servants,  sess.  40,  ch.  137,  Mar.  31, 1817.  This 
section  declares  that  the  person  manumitting 
a  slave  shall  be  liable  for  his  maintenance,  in 
case  he  becomes  a  charge  to  any  city  or  town ; 
and  that  the  Overseers  of  the  Poor  may,  from 
time  to  time,  recover  the  amount  of  the  money 
expended  for  maintenance,  from  the  person  by 
whom  the  slave  was  manumitted,  by  action  on 
the  case  for  money  expended  for  his  use. 

It  is  contended,  by  the  defendant,  that  there 
must  be  a  previous  adjudication,  before  the 
master  is  liable.  The  statute  does  not  prescribe 
the  form  of  proceeding.  It  seems  to  me,  the 
right  of  the  plaintiffs  is  made  out,  if  the  person 
manumitcd  was  a  slave,  unable  to  support  him- 
self at  the  time  of  manumission,  had  become  a 
charge  on  the  town,  and  the  expenditures  were 
reasonable.  The  remedy  given  is  not  derived 
from  the  poor  laws,  but  depends  on  this  stat- 
ute. An  adjudication  of  settlement  would  be 
useless  :  the  settlement  of  a  slave  would  follow 
that  of  the  master  ;  but  it  is  immaterial  in  this 
case,  where  the  settlement  of  the  former  mas- 
ter was.  The  claim  does  not  rest  on  this 
ground,  but  on  the  statute  which  gives  the 
action  in  case  the  slave  becomes  a  charge.  It 
is  not  like  the  cases  under  the  Act  for  the  Re- 
lief of  the  Poor,  where  one  town  prefers  a 
claim  against  another  town,  under  the  16th  sec- 
tion of  that  Act,  or  where  the  claim  is  by  a 
town  against  the  county,  under  the  25th  sec- 
tion. (7  Johns.,  89  ;  4  Cow.,  137.)  There  an 
adjudication  as  to  settlement  is  necessary  be- 
fore any  liability  is  incurred.  It  is  in  conse- 
quence of  the  settlement,  or  because  no  settle- 
ment has  been  gained,  that  the  claim  in  such 
cases  is  founded.  An  adjudication,  therefore, 
222*]  becomes  a  prerequisite.  If  there  *had 
been  no  other  Act  on  the  subject  than  the  Act 
for  the  Settlement  and  Relief  of  the  Poor, 
would  the  plaintiffs,  under  that  Act,  have  any 
remedy  against  the  defendant?  I  apprehend 
not.  The  33d  section  declares  that  it  shall  be 
lawful  to  remove  any  slave  who  shall  have  left 
his  master,  or  shall  have  wandered,  from  town 
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to  town,  to  the  place  of  settlement  of  his  mas- 
ter. This  does  not  apply  ;  because  Christian, 
at  the  time  he  became  a  charge,  was  not  a  slave, 
but  a  freeman.  His  master's  settlement,  there- 
fore, was  not  his.  Even  if  he  had  been  a  slave, 
all  that  this  section  authorizes  is,  to  remove 
him  to  his  master's  place  of  settlement.  I  do- 
not  perceive,  therefore,  that  the  question  of 
settlement  is  at  all  brought  into  view  upon  the 
case  presented,  as  founded  on  the  Act  of  1817. 
Suppose  the  slave  in  this  case  had,  after  his 
manumission,  gained  a  settlement  in  another 
town,  then,  undoubtedly,  the  Town  of  Bethle- 
hem might  have  removed  him,  under  the  Poor 
Act,  if  they  had  elected  so  to  do;  but  they 
were  not  bound  to  pursue  that  remedy.  They 
might  elect  to  call  upon  the  master  for  the  nec- 
essary maintenance  under  the  7th  section.  What 
is  required  by  that  section?  If  the  slave  is  not 
of  sufficient  ability  to  provide  for  his  support 
at  the  time  of  manumission,  the  master  shall 
be  liable  in  case  the  slave  becomes  a  charge  to- 
any  city  or  town.  Whether  he  was  of  sufficient 
ability  to  support  himself,  and  whether  he  be- 
came a  charge,  are  questions  to  be  tried  in  the 
action  against  the  master.  Any  formal  ad- 
judication by  two  justices,  that  Christian  had 
become  a  charge,  and  that  the  defendant  was- 
bound  to  pay,  could  not  affect  him.  He  was 
not  amenable  to  such  a  jurisdiction,  and  would 
be  at  liberty  to  disregard  it.  The  Act  does 
not  prescribe,  nor  does  it  contemplate,  such  a 
course,  as  necessary  to  render  the  defendant 
liable.  So  far  as  to  justify  the  Overseers  in  re- 
lation to  the  duty  they  owed  the  town,  it  was 
proper  that  they  be  authorized  to  make  ad- 
vances ;  and,  therefore,  the  proceedings  in  this 
case  were  similar,  in  that  respect,  to  those 
where  a  pauper  under  the  Poor  Act  applies  for 
relief.  June  28, 1823,  Christian  was  examined 
before  two  justices.  He  declared  he  was  un- 
able to  support  *himself.  Subsequent-  [*223 
ly  to  this,  at  different  times,  the  justices  di- 
rected the  Overseers  to  pay  certain  accounts 
for  maintenance,  and  they  were  paid  accord- 
ingly. This  was  necessary  to  be  done  ;  other- 
wise, the  Overseers  could  not  claim  an  allow- 
ance for  the  sums  advanced  in  adjusting  their 
accounts.  If  the  examination  of  the  circum- 
stances from  which  to  determine  whether  the 
applicant  is  a  charge  and  entitled  to  relief,  is 
termed  an  adjudication,  its  operation  is  only 
to  legalize  the  acts  of  the  Overseers,  as  between 
them  and  the  town.  It  seems  that  all  neces- 
sary previous  steps  were  taken  before  relief 
was  afforded. 

It  may  be  further  observed,  that  under  the 
7th  section,  if  the  slave  who  has  been  liberated, 
being  unable  to  support  himself  at  the  time, 
should  afterwards  become  a  charge.it  would  be 
the  duty  of  the  Overseers  of  the  Poor,  of  any 
town  where  he  should  happen  to  be,  to  relieve 
him.  For  this,  they  might,  and  ought  to  call 
on  the  former  master.  In  case  of  his  inability 
to  answer,  I  apprehend  the  town  affording  re- 
lief would  not  be  remediless.  If  the  person 
manumitted  had  gained  a  settlement,  he  might 
be  removed  to  it.  If  he  had  derived  no  settle- 
ment, the  case  would  fall  within  the  25th  sec- 
tion of  the  Poor  Act.  Then,  indeed,  an  adju- 
dication as  to  settlement,  would  be  requisite,  in 
order  to  constitute  a  county  charge. 

On  the  whole,  I  am  of  opinion  that  Christian 
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was  the  defendant's  slave  until  the  manumis- 
sion ;  that  he  was  unable  to  support  himself, 
and  became  a  charge  to  the  Town  of  Bethle- 
hem ;  that  no  adjudication  of  settlement  was 
necessary,  and  that  the  defendant  is  liable  for 
the  money  advanced. 

A  nejv  trial  must  be  granted,  with  costs  to 
abide  the  event. 

New  trial  granted. 


224*]  *STRANG  v.  A.  AND  J.  HOLMES. 

Accord  and  Satisfaction — Time  of— By  One  of 
SeveralJoint  Obligors,  Valid— Parol,  of  Con- 
dition of  Penal  Bond,  Bars  Action  on  Bond — 
Condition  of  Such  Bond. 

A  parol  accord  and  satisfaction:  e.g.,  an  agreement 
to  receive,  and  an  acceptance  of  a  deed  of  land,  of 
the  condition  of  a  penal  bond,  after  the  day  to  Day- 
men t,  is  a  good  bar  to  an  action  on  such  bond,  since 
the  Statute,  1  R.  L.,  518,  sec.  6. 

The  condition  of  a  penal  bond,  is  the  true  amount 
due  upon  it,  as  well  after  as  before  the  day  of  pay- 
ment. 

Accord  and  satisfaction  of  the  condition,  is,  there- 
fore, valid,  either  before  or  after  the  day  of  pay- 
ment. 

The  time  of  accord  and  satisfaction  stated  in  a  no- 
tice of  special  matter,  is  not  material :  and  may  be 
departed  from  in  evidence. 

An  accord  and  satisfaction  by  one  of  several  joint 
oblijfors,  is  valid. 

Citations— Cro.  Jac.,  99,  254. 649:  5  Co.,117 ;  2  Wills., 
86 ;  6  Co.,  43 ;  Cro.  Eliz.,  46,716 ;  Cro.  Car.,  86 ;  1  Taunt., 
428 :  Corn.  Dig:.,  Accord.,  B.  1 ;  1  R.  L.,  518,  sec.  6 :  5 
Johns.,  386. 

DEBT  on  bond,  in  the  penalty  $7,000,  dated 
Dec.  20,  1817,  conditioned  to  pay  $1,500 
one  year,  and  $1,500  two  years  after  date,  with 
interest ;  tried  at  the  Sullivan  Circuit.May  23, 
1826,  before  Belts,  late  Circuit  J. 

At  the  trial,  the  defendants,  under  the  plea 
of  non  est  fact um,  and  a  notice  of  special  mat- 
ter for  that  purpose,  proved,  that  in  July,1821, 
one  of  the  defendants  conveyed  land  to  the 
plaintiff  by  deed,  expressing  a  consideration  of 
$3,500,  which  he  received  in  satisfaction  of  the 
bond,  though  this  was  not  delivered  up  or  can- 
celed. The  notice  stated  the  accord  and  satis- 
faction to  have  been  Apr.  10,  1821.  The  ac- 
cord proved  was  verbal,  and  not  in  writing. 

The  judge  decided  that  the  variance  as  to  the 
time  was  immaterial ;  that  one  of  several  joint 
obligors  can  make  satisfaction  for  the  others. 
And  intimating  an  opinion  against  the  plaint- 
iff, he  submitted  to  a  nonsuit,  with  leave  to 
move  this  court  to  set  it  aside. 

A  motion  was  now  made  accordingly. 

Mr.  R.  Manning,  for  the  plaintiff,  said  that 
the  bond  could  not  be  discharged  by  this  parol 
accord.  The  debt  or  duty  on  a  bond  being  cer- 
tain, accord  and  satisfaction  is  no  plea,  unless 
it  be  shown  to  have  been  by  deed  ;  and  to  have 
produced  the  satisfaction.  Preston  v.  Christmas, 
2  Wils.,  86  ;  Cro.  Eliz.,  46  ;  Alden  v.  Blague, 
Cro.  Jac.,  99;  Noyes  v.  Hopgood,  Cro.  Jac.,  649; 
Oliver  v.  Lease,  Cro.  Car.,  86;  Kaye  v.  Wag- 
horne,  1  Taunt., 428.  The  deed  makes  no  men- 
tion of  the  accord  and  satisfaction.  The  parol 
evidence  went  to  vary  its  effect  ;  for  this  was 
the  only  ground  of  its  introduction  in  evidence. 
(7  Johns.,  341  ;  1  Johns.,  139.)  The  plaintiff's 
demand  being  $7,000,  the  sum  expressed  in  the 
deed  would  not  be  a  satisfaction  of  it.  The 
bond  being  forfeited,  had  become  single. 
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*Mr.  P.  F.  Hunn,  contra.  True,the  [*225 
accord  was  by  parol  ;  but  the  satisfaction  was 
by  deed.  The  accord  relates  merely  to  the  man- 
ner in  which  the  pre-existing  debt  is  to  be  sat- 
isfied. In  this  case,  it  was  an  agreement  that 
the  satisfaction  should  be  by  deed.  The  bond 
showed  the  very  sum  to  be  due  which  is  ex- 
pressed in  the  deed.  The  accord  needed  not  to 
be  mentioned  by  the  deed.  The  execution  of 
that  was,  eo  instanti,  a  satisfaction. 

The  only  cases  which  have  a  semblance  of 
bearing  against  the  defendants  are  from  Croke. 
They  are  cases  of  ancient  strictness,  and  justify 
the  remark  of  Van  Ness,  /.,  in  Walkson  v.  In- 
glesby.oJohas.,  390,  that  "there  is  more  nicety 
than  good  sense  in  some  of  the  cases  on  this 
subject."  He  says  that  "Pinnel's  case,  5  Co., 
117,has  always  been  received  as  good  law  ;  and 
there  it  is  admitted  that  payment  of  a  horse,  in- 
stead of  the  money  due,  &c.,  will  be  adjudged 
a  satisfaction,  if  so  accepted  by  the  plaintiff." 
He  says  further :  "  In  the  present  case,  we  can- 
not undertake  to  say  that  a  delivery  of  stock  in 
trade  and  an  assignment  of  outstanding  debts, 
is  not  a  valuable  satisfaction.  We  cannot  un- 
dertake to  put  a  value  on  the  stock  in  trade, 
any  more  than  the  court  in  Pinnel's  case  could 
put  a  value  on  the  horse  received  in  satisfac- 
tion of  a  debt.  The  property  assigned  and  de- 
livered may  amount  to  the  sum  in  demand,  and 
more  ;  or  it  may  amount  to  less.  It  is  sufficient 
that  the  plaintiff  accepted  it  as  a  full  satisfac- 
tion." Litt.,  sec.  344,  is,  that  the  thing  isa  sat- 
isfaction, though  of  less  value  than  the  money, 
because  it  was  accepted  as  satisfaction.  (18 
Johns.,  86  ;  3  Johns.  Cas.,  243,  S.  P.) 

Mr.  Manning,  in  reply.  By  non  payment, 
the  penalty  became  the  debt.  There  is  only 
one  case  where  satisfaction  of  the  condition, af- 
ter the  day,  will  bar  an  action  on  the  bond. 
That  is  a  payment  of  the  money.  This  is  by 
statute,  and  we  cannot  further  depart  from  the 
common  law.  Here  is,  confessedly,  no  payment. 
There  is,  at  most,  an  accord  and  satisfaction  of 
part. 

*Curia,  per  SUTHERLAND,  J.  The  [*226 
defendants  contend  that  the  parol  evidence  of 
the  giving  and  acceptance  of  the  deed  by  way 
of  accord  and  satisfaction  of  the  bond,  was  in- 
admissible. 

In  Neal  v.  Sheffield,  Cro.  Jac.,  254,  the  ac- 
tion was  debt  upon  an  obligation  of  £14,  con- 
ditioned for  the  payment  of  £7  at  the  birth  of 
the  plaintiff's  child.  The  defendant  pleaded, 
that  before  the  birth  of  the  child,  it  was  agreed 
between  the  plaintiff  and  the  defendant,  that 
whereas,  the  plaintiff  was  to  have  a  load  of 
lime  of  the  defendant,  for  which  he  should  be 
indebted  to  him,  that  the  defendant  should  ac- 
quit him  thereof  ;  and  the  plaintiff  should  ac- 
cept of  that  debt  in  satisfaction  of  the  said  obli- 
gation ;  and  that  the  plaintiff  did  accept  of  the 
said  load  of  lime  in  satisfaction  of  the  said 
bond.  Upon  demurrer,  the  plea  was  held  to  be 
bad,  because  it  stated  the  lime  to  have  been  ac- 
cepted in  satisfaction  of  the  bond  ;  whereas,  it 
ought  to  have  been  pleaded  in  satisfaction  of 
the  sum  mentioned  in  the  condition  of  the  bond. 
For  the  bond  itself,  it  was  said,  cannot  be  dis- 
charged without  specialty. 

In  Pinnel's  case,  5  Co.,  117,  the  plaintiff 
brought  an  action  of  debt  on  bond,  in  the  pen- 
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ally  of  £16,condUioned  to  pay  £8  10*.Nov.ll, 
1600.  The  defendant  pleaded,  that  before  the 
said  day,  to  wit :  Oct  1,  he  paid  the  plaintiff 
iv>  •„>,<.  2d.,  which  the  plaintiff  accepted  in  full 
satisfaction  of  the  money  mentioned  in  the  con- 
dition. The  plea  was  held  bad,  in  not  stating 
that  the  money  was  paid  in  full  satisfaction, 
but  only  that  the  plaintiff  accepted  it  in  full  sat- 
isfaction. But  for  that  defect  in  the  plea,  the 
demurrer  would  have  been  overruled. 

In  Preston  v.  Christmas,  2  Wils.,  86,  to  an  ac- 
tion of  debt  on  bond,  the  defendant  pleaded 
accord  and  satisfaction,  to  wit :  that  he  released 
to  the  plaintiff  all  his  equity  of  redemption  of 
certain  tenements,  in  satisfaction  of  all  bonds, 
wherein  the  defendant  was  bound  to  the  plaint- 
iff. The  plaintiff  demurred  ;  and  it  was  con- 
tended by  Poole,  Sergeant,  that  the  plea  was 
bad  on  two  grounds  ;  1.  That  an  equity  of  re- 
demption is  of  no  value  in  law  and,  therefore, 
227*]*could  be  no  legal  satisfaction  for  a  pre- 
existing debt ;  and,  2.  That  the  action  being 
upon  a  deed,  the  accord  and  satisfaction  should 
be  by  deed  ;  and  not  being  pleaded  to  be  by 
deed,  the  plea  was  bad.  He  admitted  that  where 
there  appears  to  be  a  condition  to  a  bond  for 
payment  of  money, an  accord  without  deed  may 
be  pleaded  in  satisfaction  of  the  money  or  con- 
dition; but  not  in  satisfaction  of  the  deed  or  ob- 
ligation. And  this  distinction  was  sustained  by 
the  court.  They  say,  "this  being  a  debt  upon 
an  obligation  without  any  condition,  satisfac- 
tion must  be  pleaded  to  it  by  deed  ;  and  they 
rely  upon  Blake's  case,  6  Co.,  43,  and  Neal  v. 
Sheffield,  Cro.  Jac.,  254,  as  directly  in  point. 
The  same  distinction  is  taken  in  Alden  v.  Blague, 
Cro.  Jac.,  99,  and  Noyes  v.  Hopgood,  Cro.  Jac., 
649  ;  and  vide  Manhood  v.  Crick,  Cro  Eliz.,716; 
S.  C.,  Cro.  Car.,  86. 

In  an  Anonymous  case  Cro.  Eliz.,  46,  the  de- 
fendant, to  an  action  of  debt  upon  an  obliga- 
tion to  pay  £40  at  Michaelmas  eve,  pleaded  a 
concord  between  him  and  the  plaintiff,  that  if 
he  gave  him  a  hawk  and  £20 at  Michaelmas  day, 
the  obligation  should  be  void;  and  that  he  gave 
the  hawk  and  £20  at  the  day,  and  the  plaintiff 
accepted  it.  The  plea  was  held  bad;  and  the 
reason  assigned  is,  that  the  bond  was  forfeited 
at  Michaelmas  eve  by  non-payment;  and  so  be- 
came single;  which  cannot  be  discharged  by 
such  a  naked  averment  in  fait,  of  such  an  ac- 
ceptance.although  the  agreement  was  before  the 
day;  but  acceptance  before  the  day  would  have 
been  a  good  discharge.  Yet,  according  to  the 
case  already  cited,  acceptance  before  the  day 
would  not  be  good  when  pleaded,  as  in  this  case, 
in  satisfaction  of  the  obligation,  and  not  of  the 
condition  or  money.  And  the  circumstance 
taat  the  bond  had  become  single  by  forfeiture, 
was,  upon  this  plea,  of  no  importance. 

Oliver  v.  tease,  Cro.  Car.,  86.  was  debt  upon 
a  single  bill.  The  defendant  pleaded  that  he 
enfeoffed  the  plaintiff  of  such  land  in  discharge 
of  the  bill,  which  he  accepted;  and  it  was  held 
to  be  a  bad  plea. 

In  Kaye  v.  Waghorne,  1  Taunt.,  428,  it  was 
held  that  a  covenant  under  seal,  not  broken, 
228*]  could  not  be  discharged  *by  a  parol 
agreement.  ( Vide  Com.  Dig.,  Accord,  B.  1.) 

In  the  case  at  bar.the  defendant  having  given 
notice  of  his  accord  and  satisfaction,  instead 
of  pleading  it  specially,  no  question  can  arise 
upon  the  distinction  taken  in  the  preceding 
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cases,  between  a  plea  in  satisfaction  of  the  ob- 
ligation, and  one  in  discharge  of  the  condition 
or  money  due.  The  notice,  in  fact,  states  the 
accord  and  satisfaction  to  have  been  made  and 
accepted  in  payment  and  discharge  of  the  sum 
of  money  then  due  on  the  bond;  and  not  of  the 
bond  itself.  But  if  it  had  not.the  party  would 
not  have  been  concluded  by  it  as  by  a  plea.  It 
is  of  no  importance  that  the  bond  was  due  and, 
therefore,  strictly  forfeited,  for,  on  a  bond  con- 
ditioned for  the  payment  of  money,  the  plaint- 
iff cannot  recover  beyond  the  amount  of  the 
condition. 

Our  Statute,  1  R.L.,518,  sec.  6,  declares  that, 
on  bringing  the  principal,  interests  and  costs, 
into  court,  at  any  time  pending  an  action  upon 
any  such  bond  with  a  penalty.it  shall  be  deemed 
in  favor  of  the  defendant,  a  full  discharge  of 
the  bond.  The  condition  of  the  bond,  as  well 
after  as  before  forfeiture,  is  the  amount  due 
upon  it. 

It  would  seem,  then,  to  be  unimportant, 
whether  an  accord  and  satisfaction,  like  the  one 
in  this  case,  took  place  before  or  after  the  bond 
became  due.  For  the  debt.in  judgment  of  law, 
is  the  same  in  either  event;  and  the  cases  which 
have  been  cited  all  agree  that  an  accord  and 
satisfaction  of  the  money  due  by  the  condition 
of  a  bond,  before  forfeiture,  is  good  by  parol. 

The  sufficiency  of  the  satisfaction  cannot  be 
questioned.  It  was  the  conveyance  of  land, 
which,  like  the  gift  of  a  horse,  hawk  or  robe, 
shall  be  intended  might  be  more  beneficial  to 
the  plaintiff  than  the  money,  or  otherwise  he 
would  not  have  accepted  it  in  satisfaction. 
Watkinson  v.  Inglesby,  5  Johns.,  386. 

Motion  denied. 

Cited  in-4  Den.,  418;  12  Barb.,  377;  27  Barb-,  489;  37 
Barb.,  320;  47  How.  Pr.,  442;  22  Am.  Dec.,  591;  47  Am. 
Dec.,  283. 


*ERWIN  v.  OLMSTED.     [*229 

Executory  Contract  to  Purchase  Land — No  Right 
of  Entry—  Trespass — Lies  against  Intruder — 
Tenants  in  Common. 

A  mere  executory  contract  to  purchase  land,  will 
not  confer  a  right  to  enter. 

One  enters  and  builds  on  the  land  of  another,  who 
enters  upon  the  intruder,  and  the  intruder,  in  his 
turn,  enters  and  turns  the  owner  out  of  possession, 
the  owner  may  maintain  trespass. 

One  tenant  in  common  has  no  right  to  enter  upon 
his  co-tenant,  and  oust  him  of  his  possession.  If  he 
do  so,  trespass  quare  dausum  fregit  lies  for  the  in- 
jury. 

Citations— 9  Johns.,  35;  4  Johns.,  150. 

rT^KESPA.SSquareclausumfregit,&nd  forturn- 
1.  ing  the  plaintiff  out  of  his  house  and  de- 
stroying his  goods;  tried  at  the  Montgomery 
Circuit,  Dec.,  1825,  before  Williams,  Circuit  J. 

At  the  trial,  the  plaintiff  proved  that  Feb. 7, 
1821,  the  defendant  entered  and  took  posses- 
sion of  a  house  claimed  by,  and  in  possession 
of  the  plaintiff,  and  removed  and  injured  his 
goods, while  he  wasabsent  with  his  wife, under 
a  warrant  at  the  suit  of  the  defendant.  The 
plaintiff  had  been  in  possession  from  the  1st  of 
January  preceding. 

It  further  appeared,  that  the  plaintiff's  wife 
was  one  of  the  children  and  heirs  of  Thomas 
Palmer,  deceased;  and  as  such  was  entitled  to 
an  undivided  seventh  part  of  the  locus  in  quo, 
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subject  to  the  uses  declared  in  the  last  will  of 
Palmer. 

The  defendant  claimed  title  under  an  alleged 
contract  between  him  and  one  Hawley,  who 
had  a  power  from  W.  Palmer.one  of  the  heirs, 
to  act  for  all  the  heirs  of  Palmer,  by  which, 
Nov.  1,  1819,  it  was  agreed  that  W.  Palmer 
should  convey  the  locus  in  quo  to  the  defendant 
and  one  J.  G.  C.,  on  their  paying  $271.25,  of 
which  $40  was  to  be  paid  Dec.  1,  1819,  and  the 
residue  in  five  annual  payments.  No  power 
from  the  heirs  to  W.  Palmer  was  proved.  The 
defendant  entered  under  this  contract,  and  built 
the  house;  and  lived  in  it  till  the  fall  of  1820. 
He  then  removed  out  of  the  house,  hut  re- 
quested one  Carr  to  look  to  it,  and  keep  the 
doors  shut.  The  plaintiff  took  possession  in  the 
defendant's  absence. 

On  this  evidence,  the  judge  nonsuited  the 
plaintiff. 

Mr.  L.  H.  Palmer  now  moved  to  set  aside 
the  nonsuit,  and  for  a  new  trial.  He  said  the 
plaintiff  had  lawful  possession,  with  title.  The 
prior  possession  of  the  defendant  could  not 
23O*]  *avail  him.  He  had  no  title.  No  power 
of  attorney  from  the  heirs  to  W,  Palmer  was 
produced;  and  if  it  had  been,  the  contract  with 
the  defendant  was  executory,  and  did  not 
amount  to  a  license  to  enter.  (9  Johns.,  35.) 
The  conditions  of  sale  were  not  performed, and 
the  defendant,  therefore,  had  no  title  either  in 
law  or  equity. 

Mr.  D.  Cody,  contra,  cited  Hyatt  v.  Wood,  4 
Johns.,  150. 

The  case  presented  several  other  points, 
which  were  discussed  by  the  counsel,  but  the 
above  is  sufficient  to  present  the  questions  of 
law  examined  by  the  court. 

Curia,  per  SAVAGE,  Ch.  J.  The  plaintiff,  in 
right  of  his  wife,  owned  an  undivided  seventh 
part  of  the  premises;  and  being  peaceably  in 
possession, had  a  right  to  remain  there.as  against 
the  defendant,  unless  he  has  shown  such  a  title 
as  will  justify  the  authority  exerted  by  him. 
No  power  was  produced  on  the  trial  from  the 
heirs  to  W.  Palmer.  Nothing  was  paid  upon 
the  contract  of  purchase,  and  there  was  no 
stipulation  about  the  possession.  There  is  no 
evidence  that  W.  Palmer  was  authorized  to 
convey  the  plaintiff's  interest.  Besides,  a  mere 
agreement  to  sell  land  does  not  constitute  a  li- 
cense to  the  purchaser  to  enter.  (9  Johns.,  35.) 
And  if  it  did  amount  to  a  license  in  this  case, 
it  is  from  one  of  several  tenants  in  common; 
and  would  not  authorize  the  purchaser  to  turn 
out  his  co-tenants. 

The  case  of  Hyatt  v.  Wood,  4  Johns.,  150,  is 
not  an  authority  for  this  case.  There  the  plaint- 
iff was  a  mere  intruder,  if  not  a  tenant  at  will 
to  the  defendant.  The  latter  was  considered 
by  the  court  the  true  owner.  He  had  purchased 
from  the  only  person  who  showed  any  right; 
and  had  paid  a  valuable  consideration.  He  was 
adjudged  to  have  a  title  which  would  have  sup- 
ported a  plea  of  liberum  tenementum.  The  facts 
in  this  case  are  far  different.  The  plaintiff 
shows  an  absolute  title.in  his  wife, to  a  portion 
of  the  premises.  The  defendant  shows  no  title 
which  would  have  supported  a  plea  of  liberum 
tenementum;  nor  anything  beyond  a  license, 
if  so  much.  At  most,  he  had  but  an  equal  right 
with  the  plaintiff,  even  if  he  had  a  deed  from 
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*W  Palmer.  The  latter  could  convey  [*231 
only  his  own  right.  As  the  plaintiff  had  never 
conveyed,  or  parted  with  his  interest,  his  title, 
to  the  extent  of  it,  must  be  considered  good. 
The  defendant's  interest,  if  any,  cannot  be 
greater  than  the  plaintiff's.  The  defendant, 
therefore,  had  no  right  to  dispossess  the  plaint- 
iff. The  nonsuit  must  be  set  aside,  and  a  new 
trial  granted.  t 

Rule  accordingly. 

Cited  in— 7  Wend.,  448;  25  N.  Y.,  128;  29  N.  Y.,32;  43 
N.  Y.,  156;  62  N.  Y.,  620;  64  N.Y.,  294;  1  Lans.,  430;  14 
Hun,  164;  7  Barb.,  77;  4  Sand.,  487:  6  Allen.  18;  12 
Allen,  37;  32  111.,  180;  23  Am.  Dec.,  703  (6  N.  H.,  9);  32 
Am.  Dec..  389  (9  N.  H.,  502);  12  Am.  Hep.,  96  (51  N.H., 
217);  33  Am.  Dec.,  606  (15  Me.,  218);  8  Am.  Rep.,  445  (59 
Me.,  569). 


DAVENPORT  &  BARNS 


WHEELER  &  BURGESS. 

Declaration  on  a  Special  Contract  —  Evidence  Ap- 
plicable to  General  Counts,  Inadmissible  —  Spe- 
cial Contract  to  Pay  for  Goods  to  be  Delivered 
Within  a  Certain  Time  and  at  a  Place  —  to  War- 
rant Recovery  on,  Conditions  Must  have  been 
Fully  Performed  —  Settlement  of  Accounts. 

Where  the  plaintiffs,  in  a  justice's  court,  declared 
on  a  special  contract  ;  held,  that  they  could  not  re- 
cover upon  evidence  applicable  to  the  general 
counts  only,  such  evidence  being1  objected  to. 

To  warrant  a  recovery  upon  a  special  contract  to 
pay  for  goods  to  be  delived  within  a  certain  time, 
and  at  a  certain  place,  they  must  all  be  delivered  or 
tendered  within  that  time  and  at  that  place.  A  part 
delivery  and  acceptance,  some  before  and  some 
after  the  time,  will  not  maintain  the  action. 

D,  &  B.  owed  W.  &  B.  for  goods,  the  price  of  which 
was  not  liquidated  by  the  agreement  of  parties. 
The  former  paid  part,  and  finally  stated  an  account. 
and  drew  a  check  for  the  balance,  and  sent  it  by  a 
messenger  to  W.  &  B.,  one  of  whom  objected,  to  the 
messenger,  that  the  balance  was  too  small  ;  but  re- 
ceived the  check,  and  obtained  the  money.  In  an 
action  by  the  vendors.brought  several  months  after- 
wards, held,  that  they  were,  by  this  transaction, 
concluded  as  to  the  amount  of  goods  ;  that  it  was 
equivalent  to  an  insimul  computassent  ;  and  that, 
therefore,  the  vendors  could  not  recover. 

ON  certiorari  from  a  justice's  court. 
The  facts  are  sufficiently  stated  in  the 
opinion  of  this  court. 

Mr.  Denio,  for  the  plaintiffs  in  error,  cited  2 
Johns.,  207;  13  Id.,  259;  12  Id.,  165;  5  Bos.  & 
P.,  61. 
Mr.  A.  C.  Griswold,  contra. 

Curia.  Wheeler  &  Burgess  sued  Davenport 
&  Barnes,  in  the  court  below,  and  declared  on 
a  contract  in  these  words:  "  Agreed  to  sell  D. 
Davenport  &  Co.,  at  the  toll-house  near  Rome, 
200  barrels  of  good  salt,  at  11s.  lOd.  per  barrel, 
within  30  days,  payable  on  delivery.  Salina, 
Oct.  10,  1821.  WHEELER  &  BURGESS. 

We  agree  to  pay  for  the  above  on  delivery. 
D.  DAVENPORT  &  Co." 

The  whole  salt  was  never  delivered,  but  only 
136  barrels  and  180  Ibs.  ;  and  some  portion  of 
this,  as  it  appeared  by  the  receipts,  was  de- 
livered after  the  time.  This  was  *ad-  [*232 
mitted,  and  neither  party  pretended  that  the 
contract  had  been  strictly  fulfilled,  on  either 
side. 

Jan.  16,  1822,  the  plaintiffs  below  sent  by  one 
Matthews,  to  the  defendants  below  for  a  check 
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for  the  balance  due  on  salt  actually  delivered  ; 
and  the  defendants  stated  an  account,  crediting 
the  plaintiffs  with  the  whole  200  barrels,  as  if 
delivered  at  $295.88,  and  debiting  them  with 
cash,  $74  96 

(As  to  certain  salt  received  at  Salina.) 

Transportation  8 1$  barrels,  11  15 

ls-  sol(1  at  m  142  55 


For  balance,  the  def  t's  check, 


228  66 
67  17 


$295  83 

The  plaintiffs  received  the  check, one  of  them 
objecting  to  the  messenger,  but  not  to  the  de- 
fendants, that  the  sum  of  the  check  was  too 
small,  or  rather,  as  the  messenger  testified,  "he 
appeared  to  be  dissatisfied  with  the  amount,  as 
not  sufficient  to  pay  the  claim  of  the  plaint- 
iffs." No  objection  was  communicated  to  the 
defendants  till  several  months  after,  when  the 
suit  was  brought. 

At  the  trial,  the  plaintiffs  offered  to  show  the 
price  of  salt  at  the  time  the  contract  was  to  have 
been  performed.  The  defendants  objected  to 
the  testimony  on  two  grounds:  1.  Because  the 
plaintiffs  were  not  entitled  to  recover  on  the 
contract,  as  they  had  not  proved  a  perform- 
ance on  their  part ;  and  2.  Because  they  had 
accepted  the  check  in  full  satisfaction  of  the 
contract.  The  objection  was  overruled.  Testi- 
mony as  to  price  was  received,  and  the  justice 
finally  gave  judgment  for  the  plaintiffs  below 
for  $15.39  damages. 

That  branch  of  the  objection  which  says  the 
plaintiffs  were  not  entitled  to  recover  on  their 
contract,  for  want  of  showing  performance,  is 
fatal.  They  had  declared  bn  the  special  con- 
tract alone.  They  inserted  no  general  counts, 
and  it  was  not  pretended  that  they  had  per- 
formed. A  delivery, or  an  offer  to  deliver,  within 
233*]  the  30  days,  at  the  *Rome  toll-house, 
was  necessary.  They  had  done  nothing  like  a 
performance. 

But  suppose  they  had  a  proper  count,  and 
were  entitled  to  recover  on  a  quantum  meruit 
for  goods  sold,  both  parties  having  waived  and 
disregarded  the  special  contract  (though  of  this 
there  is  some  doubt).  The  answer  is,  that  the 
defendants  had  stated  an  account,  and  drawn 
a  check  for  the  balance,  which  the  plaintiffs 
had  accepted  upon  the  footing  of  a  balance 
stated,  with  the  particulars  in  their  possession 
without  objection  for  several  months.  Having 
violated  the  contract  (supppose  on  both  sides), 
the  matter  rested  in  compromise.  No  express 
contract  remained  to  fix  the  precise  amount. 
One  offers,  and  the  other  accepts  a  certain  sum 
as  the  true  balance.  We  say  accepts,  because 
complaining  to  the  letter  bearer  was  nothing. 
It  never  reached  the  defendants.  It  was  paid 
and  received  as  in  full.  To  avoid  this  con- 
sequence, the  check  should  have  been  rejected; 
or,  at  least,  notice  given  that  it  had  been  re- 
ceived only  in  part  payment.  The  debt  was 
unliquidated  in  its  nature.  But,  by  the  acts  of 
the  parties,  it  was  liquidated  and  paid.  They 
ought  not  afterwards  to  be  allowed  to  go  into 
evidence  upon  it.  The  defendants  had  con- 
cluded themselves,  clearly,  by  their  accepted 
offer  to  compromise.  The  plaintiffs  ought  to 
be  equally  concluded.  There  could  be  no  mis- 
take. The  whole  account  was  before  them. 
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After  such  a  long   silence,   especially,   they 
should  not  be  allowed  to  open  the  account. 

In  either  view,  the  justice  erred.and  the  judg- 
ment below  should  be  reversed. 

Judgment  reversed. 
Cited  in-7  Wend.,  423 ;  10  N.  Y.,  42Q ;  28  Mich.,  439. 


*THE  LITCHFIELD  IRON  COM-   [*234 
PANY 

BENNETT  ET  AI-. 

Evidence — General  Reputation  as  to  Who  are  Of- 
ficers of  Corporation. 

General  reputation,  merely,  is  inadmissible  to 
prove  who  are  officers  of  a  Corporation  ;  though, 
semble,  it  may  be  received  in  connection  with  their 
acts,  performed  as  officers. 

Citations-2  Phil.  Ev.,  205;  3  Johns.,  431. 

A  SSUMPSIT  on  a  promissory  note  ;  tried  at 
A  the  Oneida  Circuit,  Oct. ,  1826,  before  Will- 
iams, Circuit  J. 

The  defense  was,  that  the  note  was  not  to  be 
collected  on  a  certain  condition  which  had  been 
complied  with;  and  to  show  this,  a  witness  was 
offered  by  the  defendants,  to  prove  a  conversa- 
tion between  one  of  them  and  P.  &  W.,  whom 
the  defendants  insisted  were,  at  the  time,  di- 
rectors in  the  Litchfield  Iron  Co.  The  plaint- 
iffs objecting  that  such  evidence  was  not  ad- 
missible till  P.  &  W.  were  first  shown  to  be 
directors,  the  defendants  offered  to  prove  this 
by  general  reputation.  On  objection,  the  judge 
rejected  the  evidence,  but  decided  that  the  de- 
fendants might  show  any  acts  of  P.  &  W.  per- 
formed as  directors  ;  or  any  acts  of  theirs,  in 
relation  to  this  particular  note,  which  had  been 
adopted  by  the  Company  ;  and  that  he  would 
receive  such  acts  in  connection  with  general 
reputation  as  evidence  of  their  being  directors. 

Verdict  for  the  plaintiff. 

A  motion  was  now  made,  in  behalf  of  the  de- 
fendants, for  a  new  trial,  on  the  ground  that 
evidence  of  general  reputation  should  have 
been  received. 

Mr.  J.  P.  Hulbert,  for  the  motion. 

Mr.  C.  P.  Kirkland,  contra. 

Curia,  per  SUTHERLAND,  J.  The  judge  de- 
cided correctly,  that  the  defendants-  could  not 
prove  by  mere  general  reputation  who  were  the 
directors.  This  is  a  matter  of  private  right, 
which  must  be  decided  by  the  ordinarv  rules  of 
evidence.  (2  Phil.  Ev.,  205.)  The  directors  are, 
in  no  sense.public  officers.  (3  Johns. ,431.)  There 
was  no  difficulty  in  proving  who  they  were,  by 
the  minutes  of  the  Corporation.  The  plaintiffs 
could  have  been  compelled  to  produce  those 
minutes,  or  upon  their  refusal  *to  do  [*235 
this,  the  defendants  would  have  been  entitled 
to  give  secondary  evidence. 

The  judge  ruled  that  the  defendants  might 
give  in  evideace  any  acts  of  P.  &  W.  as  di- 
rectors, or  any  acts  of  theirs  in  relation  to  this 
particular  note,  which  had  been  adopted  by  the 
Company  ;  and  that  such  acts,  in  connection 
with  general  reputation,  would  be  competent 
evidence  that  they  were  directors.  No  such 
evidence  was  offered,  and  the  other  evidence 
was  properly  rejected.  The  motion  for  a  new 
trial  must  be  denied. 

New  trial  denied. 

Cited  in— 15  Wend..  257: 14  Abb.  N.  S.,  441. 
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OVERSEERS  OF  THE  TOWN  OF  MINDEN 

v. 
COX. 

Paupers — Power  of  Justices — Settlement  of  Bas- 
tard Follow*  the  MotJier— Husband  not  Bound 
to  Maintain  Wife'»  Children  by  Former  Mar- 
riage—  Nor  her  Bastard  Children  —  Statute 
Extends  only  to  Natural  Relations — Proof  of 
Material  Fact  in  Court  Below,  Presumed. 

A  husband  is  not  bound  to  maintain  his  wife's 
children,  especially  her  illegitimate  children,  born 
before  his  marriage. 

Where,  on  certiorari  to  this  court,  from  the  Gen- 
eral Sessions,  removing  their  decision  on  an  appeal 
from  an  order  of  filiation,  it  did  not  appear  from  the 
return  that  the  alleged  putative  father  was  proved 
to  be  in  fact  such  ;  and  the  return  did  not  state  that 
the  question  was  made ;  held,  that  it  was  to  be  in- 
tended that  this  fact  was  proved. 

The  statute  compelling  parents  and  children  to 
maintain  each  other,  extends  only  to  natural  rela- 
tions. 

Where  a  bastard  child  is  likely  to  be  born,  and 
chargeable  to  a  town,  the  justices  may  make  an  or- 
der, upon  the  Overseers  of  the  Poor,  to  provide  for 
the  lyinsr-in  expenses  of  the  mother, before  the  birth. 
And  after  the  birth,  they  may  make  an  order  upon 
the  putative  father  to  pay  those  expenses  in  gross. 

Such  an  order  may  be  made,  though  nothing  .has 
been  paid  by  the  Overseers  under  the  first  order. 
The  question  of  payment  properly  arises  when  the 
town  seeks  to  enforce  the  order. 

Citations— IK.  L.,  280;  4  T.  B.,  118;  IStr.,  190;  4 
Cow.,  253. 

ON  certiorari  from  the  General  Sessions  of 
Montgomery  Co. 

L.  B.,  residing  in  the  Town  of  Minden,  be- 
ing pregnant  of  a  bastard  child,  three  justices 
of  Montgomery  Co.  made  an  order  upon  the 
Overseers  of  that  Town  to  relieve  her  in  her 
lying-in  and  childbirth,  and  for  the  support  of 
the  child.  The  order  was  dated  Mar.  25, 1824, 
before  she  was  delivered  of  the  child.  Apr.  22, 
in  the  same  year,  and  after  the  birth  of  the 
child,  they  made  an  order  of  filiation  against 
Cox,  the  defendant  in  error;  and  adjudged 
that  he  should  pay  $14  for  lying-in  expenses, 
and  the  support  of  the  mother  up  to  the  time 
of  making  the  last  order,  and  56  cents  weekly, 
as  long  as  the  child  should  remain  chargeable 
to  Minden.  Cox  appealed  to  the  General  Ses- 
sions, where  the  above  facts  were  in  evidence; 
and  it  was  also  in  proof  that  nothing  had  been 
236*]  paid  *by  the  Overseers  of  Minden,  or 
any  of  them,  for  lying-in,  or  other  expenses  of 
the  mother  or  child.  It  was  also  proved  that 
L.  B.  was  a  single  woman,  herself  a  bastard, 
born  in  Minden,  and  was  about  18  or  19  years 
of  age;  that  the  child,  was  also  born  in  that 
town;  that  she  had  no  property,  and  lived  with 
her  grandmother.  That  her  mother  was  mar- 
ried to  one  Keller,  worth  about  $2,000,  who 
lived  in  Danube. 

On  this  evidence,  the  court  below  quashed 
the  order  of  filiation  and  maintenance,  with 
costs  against  the  respondents. 

Mr.  M.  T.  Reynolds,  for  the  plaintiffs  in  er- 
ror. The  sessions  clearly  erred  in  reversing 
the  order  in  toto.  It  was' good,  at  least,  for  the 
weekly  allowance.  No  matter  where  the  bas- 
tard was  settled.  The  justices  at  or  near  where 
the  child  is  born  are  to  make  the  order.  (1  R. 
L.,  306.)  But  the  order  was  also  good  for  the 
gross  sum.  There  was  a  previous  order  of  jus- 
tices for  maintenance.  This  ascertained  the 
amount,  and  actual  payment  was  not  material. 
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Mr.  W.  I.  Dodge,  contra.  It  did  not  appear 
by  the  evidence  below  that  Cox  was  the  father 
of  the  child.  The  respondents  were  bound  to 
prove  this.  (1  R.  L.,  306,  sec.  12.)  Nor  was 
the  child  chargeable  at  all.  The  husband  of 
the  grandmother  was  abundantly  able, ami  was 
bound  to  support  it.  (1  R.  L.,  286.)  The  town 
never  was  damnified;  nor  was  it  liable  for  a 
cent.  The  gross  sum,  at  any  rate,  was  alto- 
gether gratuitous.  (4  Cow.,  253.)  The  object 
of  the  statute  is  solely  to  indemnify  the  town. 
(Bac.  Abr.,  Bastardy,  D,  p.  521;  1  Salk.,  121, 
pi.  2.) 

Mr.Reynolds,m  reply.  The  question  whether 
Cox  was  the  father  was  not  raised  in  the  court 
below,  and  cannot  be  listened  to  here.  It  must 
be  taken  to  have  been  conceded.  If  insisted  on 
below,  it  might  and,  doubtless,  would  have 
been  put  at  rest 

If  the  order  was  defective  in  the  gross  sum, 
the  reversal  should  have  been  confined  to  that, 
leaving  the  good  *part  to  stand.  These[*237 
orders  are  usually  made  in  anticipation,  to  meet 
the  probable  expenses  of  the  town.  In  this 
view,  it  was  valid.  If  the  expenses  are,  in  fact, 
incurred,  they  may  then  be  enforced;  other- 
wise, not.  The  order,  therefore,  was  valid  in 
toto. 

Curia,  per  SAVAGE,  Ch.  J.  It  does  not  ap- 
pear by  the  return  of  the  sessions,  on  what 
ground  they  decided  that  the  order  of  the  jus- 
tices should  be  quashed. 

By  our  Statute,  1  R.  L.,  280,  the  settlement 
of  every  bastard  child  follows  that  of  its  moth- 
er; though,  at  the  common  law,  a  bastard  was, 
in  general,  settled  where  born.  The  child, 
then,  being  born  in  Minden,  is  settled  there, 
unless  the  mother  has  a  settlement  somewhere 
else.  The  mother  is  herself  a  bastard,  and  was 
born  in  Minden  also.  Her  mother,  it  seems.is 
married  to  a  man  in  Danube,  who  is  of  suffi- 
cient ability  to  maintain  her.  Where  the  set- 
tlement of  the  grandmother  is,  independent  of 
her  marriage,  does  not  appear.  After  the  mar- 
riage, it  became  the  same  with  that  of  her  hus- 
band. But  the  husband  is  not  bound  to  main- 
tain the  children  of  his  wife  by  a  former  mar- 
riage; a  fortiori,  he  is  not  bound  to  maintain 
his  wife's  bastard  children.  The  statute  com- 
pelling parents  and  children  to  maintain  each 
other,  being  of  sufficient  ability,  extends  onlv 
to  natural  relations.  (4  T.  R.,  118;  1  Str.,  190*) 
For  aught  appearing  in  this  case,  the  mother 
and  child  both  have  a  settlement  in  the  Town 
of  Minden.  The  child  was,  therefore,  before 
birth,  likely  to  become  chargeable  to  that 
town;  and  the  justices  were  justified  in  mak- 
ing the  order  for  the  lying-in  expenses;  and, 
subsequently,  for  the  weekly  sustentation. 

It  is  urged  that  it  did  not  appear  before  the 
sessions  that  Cox  was  the  father  of  the  child. 
It  does  not  appear  by  the  return.  That  fact 
must  have  been  shown  to  the  justices.and  taken 
for  granted  in  the  Court  of  Sessions.  No  ob- 
jection appears  to  have  been  made  on  this 
ground,  in  that  court,  where  the  fact  might 
have  been  shown;  and  *from  the  ex-  [*238 
amination  there  had,  it  must  be  considered  as 
conceded.  Otherwise,  the  examination  as  to 
the  settlement  of  the  bastard  was  irrelevant 
and  immaterial. 

It  is  also  argued  that  the  town  has  not  been 
damnified.  Whethpr  such  was  the  fact,  was 
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not  a  material  inquiry  upon  the  appeal  in  the 
session.  That  question  would  arise  upon  a 
proceeding  to  enforce  payment  of  the  sums 
ordered.  The  case  of  Dondy  v.  Rockfeller,  4 
Cow.,  258,  was  an  action  on  a  bond  condi- 
tioned to  indemnify  the  town.  It  was  there 
decided  that  such  an  action  would  not  lie,  with- 
out showing  actual  payment  of  money;  but 
that  decision  has  been  reversed  on  error.  That 
case,  however,  as  decided  by  us,  would  not  sup- 
port the  principle  contended  for  in  this  case. 

It  seems  to  me,  therefore,  that  the  Court  of 
General  Sessions  erred  in  quashing  the  order 
of  the  justices. 

Order  of  Sessions  reversed,  and  order  of  jus- 
tices confirmed. 
Cited  In— 3  Edw.,  44 ;  4  N.  Y.,  49. 


JACKSON,  ex  dem.  EDEN  and  WOOD, 

v. 
VARICK  AND  BACON. 

1.  Witness  Introduced  and  Sworn  Generally, 
Though  Interested,  May  be  Cross-Examined  at 
Large — His  Competency  or  Credibility  Cannot 
be  Questioned  by  Parly  Introducing  Him.  2. 
Witts— Right  of  Entry  in  Land  held  Adverse- 
ly, Devisable — Statutes. 

A  witness  introduced  by  a  party  and  sworn  gen- 
erally, though  interested  to  testify  against  him.inay 
be  cross-examined  at  large,  in  support  of  the  rights 
of  the  opposite  party. 

The  party  introducing  him  cannot  question  either 
his  competency  or  credibility. 

A  right  of  entry  in  land,  is  devisable,  within  the 
Statute  of  Wills,  1  R.  L.,  364.  though  at  the  time  of 
the  devise  and  of  the  devisor's  death,  the  land  be  in 
the  adverse  possession  of  another. 

The  like  interest  would  pass  by  descent  under  our 
Statute,  1  R.  L.,  63.  It  would  be  bound  by  a  judg- 
ment against  the  ancestor,  and  after  set.  fa.  might 
be  sold  upon  execution  against  the  heir.  Per  Wood- 
worth,  J.,  delivering  the  opinion  of  the  court. 

Citations— 1  R.  L.,  52,  364 ;  Stat.  32,  Hen.  8,  ch.  1, 
and  34  and  35  Hen.  8.  ch.  5.  Pow.  Dev.,  218;  2  Bl. 
Com.,  17, 107 ;  1  Taunt.,  578,  604,  613 ;  8  East,  552 ;  1 
Co.,  85 ;  3  Co.,  32 ;  1  Bl.,  606 ;  3  T.  R.,  88 ;  15  Johns., 
345 ;  1  Johns.,  33. 

"PJECTMENT  for  lot  No.  13,  Nassau  St.,  in 
-LJ  the  5th  ward  of  the  City  of  N.  Y. ;  tried 
at  the  N.  Y.  Circuit,  June  29, 1826,  before  Ed- 
wards, Circuit  J. 

At  the  trial,  the  plaintiff  claimed  under  a 
devise  to  Rachel  Eden,  one  of  the  lessors.  This 
devise  was  from  Medcef  Eden,  the  younger, 
dated  July  3,  1819.  The  testator  devised  his 
whole  real  estate  to  his  wife  Rachel,  the  lessor, 
durante  viduitate;  and,  upon  her  death  or  mar- 
riage, to  John  Pelletreau  for  life,  remainder  to 
her  three  daughters  in  fee.  The  plaintiff  gave 
239*1  proof  of  the  devisor's  *title;  and  of  the 
execution  of  his  will,  and  his  death  in  July, 
1819.  Also,  that  Rachel,  the  devisee,  was  still 
alive  and  unmarried. 

The  defendants  sought  to  show  title  on  their 
part,  in  the  course  of  which  they  introduced 
John  Pelletreau,  one  of  the  devisees  of  Med- 
cef Eden,  as  a  witness.  His  name  appeared  to 
be  subscribed  to  a  bond,  the  execution  of 
which  they  wished  to  prove  by  him.  He  was 
sworn  generally  in  the  cause,  and  denied  that 
he  ever  witnessed  the  bond.  Hereupon,  the 
plaintiff's  counsel  insisted  ,on  examining  him, 
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as  a  witness  on  their  part.  The  defendants' 
counsel  objected  on  the  ground  of  his  interest 
as  a  devisee.  But  the  objection  was  overruled 
and  he  was  examined  accordingly. 

The  devisor's  title  depended  mainly  on  ques- 
tion on  fact,  which  were  submitted  to  the  jury; 
and  which,  therefore,  it  is  not  necessary  to 
detail. 

But  it  was  proved,  satisfactorily,  that  at  the 
time  of  the  devise,  and  of  the  devisor's  death, 
the  premises  in  question  were,  and  had  been 
for  several  years  before,  in  the  adverse  posses- 
sion of  the  defendant,  Varick,  and  that  he  and 
those  under  whom  he  claimed,  entered  origi- 
nally without  the  consent  of  the  devisor,  or  any 
one  from  whom  he  claimed. 

Verdict  for  the  plaintiff. 

Mr.  A.  Van  Vechten,  for  the  defendants, 
moved  for  a  new  trial. 

Among  other  grounds  for  this,  he  insisted 
that  the  premises  in  question  being,  at  the  time 
of  the  devise,  in  the  adverse  possession  of  an- 
other, the  will  was  inoperative.  A  disseisee 
cannot  devise.  (1  Johns.  Cas.,  33;  15  Johns., 
343.) 

He  also  insisted  that  the  judge  erred  in  per- 
mitting Pelletreau  to  be  examined  at  large,  as 
he  had  a  direct  interest  under  the  will.  (1 
Phil.  Ev.,50,  51;  3  Johns.  Cas.,  234;  20  Johns., 
144.) 

*Mr  Talcott,  Atty-Gen.,  and  Mr.  A.  [*24O 
Burr,  contra.  Pelletreau  being  introduced  by 
the  defendants,  we  were  entitled  to  examine 
him  at  large,  whether  he  was  interested  or  not. 
(1  Esp,357;  4  Id.,  68.) 

They  insisted  that  the  proof  failed  to  show 
an  adverse  possession  at  the  time  of  the  devise; 
but  if  otherwise  the  devisor  had  a  right  to  entry ; 
and  this  was  devisable. 

The  objection  is  res  adjudicata.  In  WiUces  v. 
Lion,  2  Cow.,  355,  on  this  very  will,  the  second 
point  stated  by  Mr.  Jones,  the  present  Chan- 
cellor, counsel  for  the  plaintiff  in  error,  is,  "that 
the  will  of  Medcef  Eden,  the  younger,  was  in- 
operative, because  he  was  not  seised  at  the 
time  of  his  death."  The  objection  was  over- 
ruled. 

The  doctrine  of  disseisin  is  of  feudal  origin, 
and  grew  out  of  reasons  which  have  long  ceased 
to  operate,  even  in  England,  and  which  never 
existed  in  this  country.  Hence  the  courts  in 
England,  for  the  last  century,  have  been  labor- 
ing to  abolish  it  and  have,  at  length,  succeeded. 
Their  modern  cases  establish  these  principles: 
1.  That  there  can  be  no  disseisin  but  at  the 
election  of  the  party  injured.  2.  That  the 
bringing  of  an  ejectment  is  an  entry  for  all  pur- 
poses except  to  avoid  a  fine.  3.  That  in  every 
casein  which  a  man  may  bring  an  ejectment, 
he  may  devise  before  an  ejectment  be  brought. 
(1  Burr.,  60  ;  8  East.  504  ;  9  East,  17-21;  12 
East,  145;  Bull.  N.  P.,  103.)  A  devise  is,  in 
itself,  an  election  not  not  to  be  disseised. 

Ooodright  v.  Forester,  8  East,  567,  568,  which 
is  the  first  English  decision  directly  against  the 
power  of  devising  a  right  of  entry,  was  re- 
viewed in  the  Exchequer  Chamber,  where  its 
doctrine  is  questioned;  and  had  it  been  necessary 
to  meet  it  would  evidently  have  been  overruled. 
(1  Taunt.,  604,  per  Ch.  J.  Mansfield,  S.  C.,  on 
error. ) 

It  has  been  decided  in  England  that  a  possi- 
bility, and  indeed  whatever  is  transmissible  to 
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the  heir,  may  be  devised.     Roe  v.  Jones,  1  H. 

Bl.,  33,  34,  per  Ld.   Lough  borough,  C  h.  J., 

who  quotes  in  have  verba,  the  opinion  of  Lord 

Northington. 

241*]    *The  counsel  also  cited  Selwin  v.  Sel- 

win,  W.  Bl.,  222,  and  Roe  v  Griffiths,  Id.,  605. 

Our  Statute  of  Devises,  1  R.  'L.,  364,  is  that 
a  man  having  any  estate  of  inheritance  in 
lands,  &c. ,  may  devise.  Estate  is  that  title  or 
interest  which  a  man  hath  in  lands,  tenements, 
&c.  (Jack.  L.  Dick.,  Estate.) 

A  devise  is  not  a  conveyance  within  the  Stat- 
ute of  Champerty  and  Maintenance. 

We  have  shown  that  an  estate  devisable  is 
co-extensive  in  meaning  with  an  estate  trans- 
missible by  descent.  The  authorities  cited 
against  us,  on  this  point,  show  that  a  right  of 
entry  is  descendible.  It  is  then  a  heredita- 
ment mentioned  by  the  statute,  expressly,  as 
devisable.  (1  R.  L.,  364.) 

Mr.  Van  Vechten,  in  reply.  Pelletreau  was 
called  merely  to  give  proof  to  the  court.  His 
evidence  was  preliminary  to  the  introduction 
of  the  bond  to  the  jury.  It  related  to  the  exe- 
cution of  the  bond.  He  was  not  offered  for 
any  other  purpose,  and  should  not  have  been 
examined  at  large. 

The  doctrine  of  disseisin  at  election  does  not 
apply  except  where  the  disseisor  comes  in  un- 
der the  disseisee.  In  that  case,  the  latter  may 
elect  to  consider  the  injury  a  disseisin  for  the 
sake  of  the  remedy.  Where  the  entry  is  orig- 
inally tortuous,  as  here,  there  is  no  room  for 
election.  In  this  case  there  was  a  possession 
originally  adverse  in  its  character.  This  has 
certainly  been  considered  a  disqualification  to 
devise.  It  is  admitted  that  what  we  have  of 
direct  authority  is  so.  But  the  force  of  that 
authority  is  denied.  If  such  was  the  common 
law  of  England,  its  change  is  a  question  for 
the  Legislature;  not  for  our  courts  of  justice. 
It  is  far  better  to  continue  in  error,  than  to 
change  the  law  as  it  has  been  received  and 
acted  upon.  Though  there  may  be  a  leaning 
in  the  English  courts  against  us,  no  evidence 
has  been  produced  that  the  law  is  changed 
there.  It  is  said  this  estate  was  devisable  be- 
cause it  was  descendible.  But  that  does  not 
follow.  We  apply  the  rule  that  an  adverse  pos- 
242*]  session  disqualifies  *from  conveying  to 
various  cases  where  yet  the  land  will  descend. 
A  devise  is  but  a  mode  of  conveyance.  The 
devisee  takes  as  purchaser.  An  estate  may  be 
conveyed  by  deed,  but  not  against  the  Statute 
of  Champerty  and  Maintenance.  To  be  con- 
sistent we  must  abolish  that  statute.  All  con- 
veyances, by  devise  or  otherwise,  stand  on  the 
same  footing  in  the  view  of  that  statute.  The 
same  mischief  may  exist  under  a  conveyance 
by  devise,  as  under  any  other  form.  It  may 
be  to  a  devisee,  he  to  have  a  portion,  if  he  will 
carry  on  the  suit  for  the  benefit  of  the  devisor's 
family.  Descent  is  by  operation  of  law. 
This  is  the  true  distinction  between  the  two 
cases. 

If  there  was  a  right  of  election,  this  devise 
cannot  operate  as  an  exercise  of  it.  The  prop- 
erty is  not  devised  specifically.  The  language 
of  the  will  is  general,  "all  my  real  estate." 
When  the  authorities  say  a  devise  is  an  elec- 
tion not  to  be  disseised,  they  mean  a  specific 
devise.  The  intention  to  elect  cannot,  other- 
wise, be  manifested.  There  is  no  pretense  that 
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the  words  of  the  devise  were  not  satisfied  with- 
out a  resort  to  the  premises  in  question. 

Curia,  per  WOODWOKTH,  J.,  after  consider- 
ing the  questions  of  fact,  and  remarking  that 
they  were  properly  found  in  favor  of  the  plaint- 
iff. Pelletreau  was  properly  admitted  to  bis 
cross-examintion,  as  a  competent  witness  for 
the  plaintiff.  He  was  introduced  and  sworn 
generally,  by  the  defendants, being.as  they  con- 
tend, interested  to  testify  against  them.  They 
could  not  afterwards  question  either  his  com- 
petency or  credibility. 

This  view  of  the  case  disposes  of  all  the  ob- 
jections raised  by  the  defendants,  except  the 
single  one  upon  the  validity  of  the  devise  from 
Medcef  Eden,  the  younger.  He  devised  to 
Rachel  Eden,  one  of  the  lessors  of  the  plaintiff, 
July  3,  1819,  and  died  in  that  month.  At  the 
time  of  his  devise  and  death,  Varick,  one  of 
the  defendants,  was  in  possession  of  the  prem- 
ises, under  a  conveyance  in  fee,  claiming  them 
adversely  ;  having  paid  a  large  consideration 
and  made  valuable  and  permanent  improve- 
ments upon  them. 

*The  facts,  then,  clearly  present  the  [*243 
question,  whether  the  owner  in  fee  can  devise 
land  which,  at  the  time  of  the  devise,  and 
of  his  death,  is  in  the  adverse  possession  of 
another. 

The  devise  was  of  the  testator's  whole  real 
and  personal  estate,  to  Rachel  Eden  for  life,  if 
she  continued  his  widow,  &c.  The  phrase 
is  sufficiently  broad  to  embrace  all  his  estate, 
whether  in  possession  or  in  action.  As  to  the 
personal  estate,  it  would,  no  doubt,  carry  as 
well  choses  in  action  as  in  possession.  But  as  to 
land,  it  is  denied  that  a  right  of  action  or  entry 
would  pass. 

The  question  is,  whether  a  person  having  a 
right  of  entry  in  fee  simple,  shall  be  said  to 
have  an  estate  of  inheritance,  in  lands,  tene- 
ments or  hereditaments,  in  the  language  of  our 
Statute  of  Wills.  Comparing  that  Statute  (1 
R.  L.,  364)  with  the  English  Statutes  (32  H. 
VIII.,  ch.  1,  and  34  and  35  H.  VIII.,  ch.  5, 
passed  to  explain  the  former  statute),  it  will  be 
found  that  there  is  no  material  difference.  In 
the  former,  the  power  to  devise  is  given  to  any 
person  having  any  estate  of  inheritance. 

The'  Statute  of  34  and  35  H.  VIII.,  to  re- 
move doubts  that  had  arisen  upon  the  exposi- 
tion of  32  H.  VIII.,  recites  that  it  is  contained 
in  the  latter,  that  all  and  singular  person  and 
persons,  having  any  manors,  lands,  tenements 
or  hereditaments  of  the  estate  of  inheritance, 
should  have  full  power  to  will  the  same;  and 
then  declares  that  the  words  "of  the  estate  of 
inheritance"  shall  be  expounded,  "of  estates  in 
fee  simple  only."  (Pow.  Dev. ,  218,  and  vide  5 
Stat.  at  L.,  136,  Pick,  ed.)  From  this,  it  ap- 
pears that  these  statutes  are  the  same,  in  sub- 
stance, with  our  Statute  of  Devises. 

If  the  court  were  now  called  on  for  the  first 
time  to  give  a  construction  to  our  Statute  of 
Wills,  I  apprehend  it  would  not  admit  of  a 
doubt,  that  under  the  comprehensive  words 
used  in  the  Act,  a  right  of  entry,  as  well  as  an 
estate  in  the  actual  seisin  and  possession  of  the 
devisor,  is  a  legitimate  subject  of  devise ;  and 
that  an  estate  that  would  descend  to  the  heir, 
is  transmissible  equally  by  will.  According  to 
Sir  William  Blackstpne,  the  words  lands,  tene- 
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244*]  ments  *and  hereditaments,  include 
whatever  may  be  inherited,  be  it  corporeal  or 
incorporeal,  real,  personal  or  mixed.  (2  Bl. 
€om..  17.)  An  estate  of  inheritance  is  one  that 
will  descend  to  the  heir,  without  reference  to 
the  fact  whether  the  ancestor  has  actual  seisin 
or  right  of  entry.  In  both  cases,  the  estate  de- 
scends. The  ancestor  is  seised,  although  there 
be  an  adverse  possession.  The  freehold  must 
rest  somewhere,  unless  it  be  a  case  where  the 
freehold  is  in  abeyance.  (2  Bl.  Com.,  107.) 

Our  Statute  of  'Descents,  1  R.  L..  52,  shows 
very  clearly  what  is  intended  by  the  word 
"seisin,"  as  applied  in  that  Act.  The  3d  sec- 
tion declares  that  when  any  person  shall  die 
seised  of  any  lands.without  devising  the  same, 
it  shall  descend  as  .therein  specified.  If  there 
are  several  persons  in  the  direct  line  of  lineal 
descent,  and  of  equal  degree  of  consanguinity, 
it  descends  to  them  as  tenants  in  common. 
Suppose  the  case  of  a  father  leaving  two  sons. 
The  title  is  indisputable  ;  by  the  reason  of 
laches,  or  other  cause,  there  was  an  existing  ad- 
verse possession,  short  of  the  period  necessary 
to  toll  the  right  of  entry.  Would  the  eldest 
son  take  the  whole?  This  would  be  inevitable, 
provided  the  person  dying  could  not  be  con- 
sidered as  seised  by  reason  of  the  disseisin 
arising  from  an  adverse  possession  under  a 
claim  of  title.  Even  in  England,  it  is  conceded 
that  the  law  admits  a  right  of  entry  to  descend 
to  the  hcir.and  in  this  State  no  question  has  ever 
been  raised  that  both  sons  would  equally  in- 
herit. If  they  could  inherit,  it  can  only  be  on 
the  ground  that  the  father  died  seised.  The 
statute  does  not  apply  or  operate  to  change  the 
common  law  of  descents,  but  where  there  is  a 
seisin  of  the  ancestor. 

Carry  this  doctrine  further.  A  judgment  is 
obtained  against  A,  who  is  the  undoubted 
owner,  but  not  the  possessor.  An  adverse 
possession  has  risen. against  him.  A  dies,  and 
this  judgment  is  renewed  against  his  heirs. 
The  direction  in  the  writ  would  be,  to  sell  the 
land  of  which  A  was  seised  on  the  day  of 
docketing  the  judgment.  Would  this  title  pass 
to  the  purchaser?  If  not,  the  right  of  entry 
being  in  the  heir  only.on  the  principle  assumed, 
245*]  he  would  *not  be  chargeable,  at  least, 
until  he  came  to  the  actual  seisin  ;  and  if  he 
did  not  prosecute  until  the  adverse  possession 
rrpened  into  a  right,  the  creditor  would  seem  to 
be  remediless.  It  can  scarcely  be  doubted  that, 
among  the  numerous  sales  under  execution, 
lands  of  the  debtor,  as  well  those  which  were 
held  adversely  as  others,  have  been  sold.  Was 
it  ever  objected  that  nothing  passed  by  the  deed 
in  such  a  case  ?  I  apprehend  not ;  and  why? 
Because  the  construction  put  on  the  words, 
"  whereof  the  debtor  was  seised,"  was  that  the 
seisin  spoken  of.  extended  to  all  lands  to  which 
the  party  had  title  and  a  right  of  entry. 

If,  then,  it  satisfactorily  appears  that  such 
lands  are  included  in  the  term  "  dying  seised," 
under  the  Statute  of  Descents,  and  the  term 
"seised"  under  the  Statute  relating  to  Judg- 
ments and  Executions,  can  it  be  denied  that 
there  is  an  estate  of  inheritance  in  them  under 
the  Statute  of  Wills  ? 

Besides,  the  3d  section  of  the  Statute  rela- 
tive to  Descents  evidently  implies  that  the  sei- 
sin of  lands,  respecting  which  the  course  of 
descent  is  prescribed,  might  have  been  de- 
ll* 


vised.  This  is  certainly  inferrible.  The  de- 
scent is  predicated  on  the  fact  that  there  is  no 
devise.  The  words  are,  "if  the  person  shall 
die  seised,  without  devising  the  same ;"  thus 
intimating  that  the  same  estate  which  the  an- 
cestor had,  and  which  the  Act  professed  to 
regulate,  might  be  devised.  If,  then,  a  right  of 
entry  descends  to  the  heirs,  does  it  not  follow 
that  the  Legislature  considered  it  might  be  de- 
vised ;  and,  consequently,  if  such  an  interest 
in  lands  had  been  devised,  would  not  the  Stat- 
ute of  Descents  become  a  dead  letter? 

It  may  be  further  remarked,  in  aid. of  this 
construction,  that  none  of  the  evils  apprehend- 
ed by  the  common  law  in  allowing  rights  of 
entry  to  be  sold  and  transferred,  are  incident 
to  a  devise  more  than  to  a  descent.  The  op- 
pression of  the  weak  by  the  rich  and  power- 
ful, has  no  connection  with  the  question  aris- 
ing on  descent  or  devise.  The  law  relative  to 
inheritance  grew  out  of  other  and  distinct 
causes. 

From  this  view  of  the  question,  I  think  no 
reasonable  doubt  can  be  entertained  under  our 
laws,  as  to  what  was  *intended,  and  [*246 
what  is  the  true  construction  of  the  Statute  of 
Wills. 

If,  however,  it  shall  appear  that  in  England 
a  different  construction  has  been  clearly  and 
definitely  settled,  and  that  it  was  so  settled  at 
the  time  of  our  Revolution,  so  as  to  become  a 
rule  of  property,  I  do  not  consider  myself  at 
liberty  to  depart  from  it,  however  strong  my 
conclusions  may  be  that  such  construction  is 
questionable.  I  have  not  discovered  any  di- 
rect adjudication  upon  the  point  in  the  old  au- 
thorities. Yet  it  is  admitted  there  are  a  num- 
ber of  cases  where  it  is  said  that  persons  dis- 
seised cannot  devise. 

I  have  no  doubt  that  was  the  opinion  enter- 
tained by  the  judges  at  an  early  day,  and  for 
a  long  series  of  years. 

Mansfield,  Ch.  J.,  in  Goodright  v.  Forester, 
1  Taunt.,  604,  assigns  the  true  reason.  He  ob- 
serves, "the  policy  of  the  old  law  was  the  fear 
of  oppression,  arising  by  grants  of  disputable 
titles.  Where  a  man  had  a  right  of  entry,  on 
which  there  were  doubts,  or  which  he  would 
not  enforce  himself,  the  law  said  it  should  not 
be  the  subject  of  a  grant.  But  that  does  not 
show  that  it  might  not  as  well  be  devised  as  to 
descend,  for  the  same  reason  of  inconvenience 
does  not  apply."  This  cause  of  Goodright  v. 
Forester,  was  first  decided  in  the  K.  B.,  8  East, 
552,  where  it  was  held  that  a  right  of  entry 
was  not  devisable.  Ld.  Ellenborough,  in  giving 
the  opinion  of  the  court,  seems  to  place  stress 
upon  Corbet s  case,  1  Co.,  85,  and  Butler  and 
Barker's  case,  3  Co.,  32.  In  the  first  case,  it 
was  said  by  the  court,  "for  the  construction  of 
wills,this  rule  was  taken  by  the  justices  in  their 
arguments  ;  that  such  an  estate,  which  cannot 
by  the  rules  of  the  common  law  be  conveyed 
by  act  executed  in  his  life,  by  advice  of  coun- 
sel learned  in  the  law.  such  estate  cannot  be 
devised  by  the  will  of  a  man,  who  is  intended 
by  law  to  be  inops  concilii."  It  is  to  be  observed 
that  this  was  laid  down  as  a  general  rule.  The 
question  whether  a  right  of  entry  was  devisable 
was  not  before  the  court.  The  same  may  be 
said  of  Butler  and  Barker's  case.  The  ques- 
tion of  a  right  of  entry  was  not  before  the 
court.  There  are  other  cases  where  a  differen  t 
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247*1  language  seems  *to  be  held.  In  Roe  v. 
Griffiths,  1  Bl.,  606,  "  descendible"  and  "  de- 
visable "  are  said  to  be  convertible  terms.  The 
case  of  Jones  v.  Roe,  3  T.  R.,  88,  goes  far  to 
show  the  opinion  of  the  judges  who  then  pre- 
sided. The  question  was,  whether  a  possibility 
coupled  with  an  interest  was  devisable.  The 
counsel  argued  that  the  Statute  of  Wills  put 
conveyances  or  grants  by  the  parties  in  their 
lifetime,  and  wills,  on  the  same  footing — that 
what  is  not  assignable  is  not  devisable.  The 
counsel  on  the  other  side  were  stopped  by  the 
court.  Ld.  Kenyon  observes,  "the  statute  en- 
ables persons  having  any  manors,  lands,  &c., 
to  devise  ;  which  must  mean  having  an  inter- 
est in  the  lands."  Ashurst,  J.,  says,  it  is  strange 
that  the  courts  in  former  times  should  have 
been  governed  by  such  narrow  reasoning,  when 
they  were  construing  this  Act  of  Parliament. 
For  the  plain  meaning  of  the  statute  is,  that 
every  person  who  has  a  valuable  interest  in 
lands,  should  have  the  power  of  disposing  of 
it  by  will.  Buller,  J.,  says  :  "If  it  be  such  an 
interest  as  is  descendible,  it  seems  strange  to 
say  that  it  is  not  also  devisable.  They  must 
both  be  governed  by  the  same  principle.  If  the 
ancestor  has  an  interest,  he  has  a  right  to  dis- 
pose of  it  by  will." 

The  case  of  Goodright  v.  Forester  was  brought 
into  the  Exchequer  Chamber.and  there  affirmed 
(1  Taunt.,  578)  ;  but  not  on  the  ground  that  a 
right  of  entry  was  not  devisable.  That  decis- 
ion was  left  untouched.  The  court  decided  on 
a  different  point.  Mansfield,  C h.  J.,  gave  the 
opinion  of  the  court.  He  was  evidently  dissat- 
isfied with  the  decision  of  the  court  bej,ow.  He 
observed  :  '  'It  would  be  a  singular  construc- 
tion at  this  day,  to  say,  that  upon  the  words 
of  the  statute,  which  enacts  that  persons  hav- 
ing lands,  tenements  and  hereditaments  may 
devise  them,  he  who  hath  a  revision  in  fee, 
the  highest  estate  in  lands,  to  be  perfected 
merely  by  entry,  cannot  devise  them."  (Id., 
604.)  Again  :  "If  the  doctrine  of  estates  aris- 
ing by  disseisin,  is  such  as  has  been  stated  by 
the  defendant's  counsel,  we  must  lament  that 
the  law  is  such.  Our  ancestors  got  into  very 
odd  notions  on  these  subjects  ;  and  were  in- 
248*]  *duced  by  particular  causes  to  make 
estates  grow  out  of  wrongful  acts."  (Id.,  613.) 

This  question,  I  think,  was  never  expressly 
decided  in  England,  as  the  point  before  the 
court,  until  the  case  of  Goodright  v.  Forester  ; 
although  the  doctrine  seems  to  have  been  rec- 
ognized, as  the  construction  of  the  statute  on 
various  occasions.  It  is  equally  certain  that 
other  judges  have  considered  an  interest  in 
lands  would  exist,  although  the  party  had  a 
right  of  entry  only,  and  that  it  was  devisable. 
The  unequivocal  language  of  the  court  in 
Jones  v.  Roe,  coupled  with  the  strong  repug- 
nance of  G  h.  J.  Mansfield,  go  far  to  show  that 
such  was  not  their  construction  of  the  statute  ; 
and  that  they  did  not  think  the  adjudications 
upon  the  statute  had  been  such  as  not  to  leave 
the  question  open.  It  seems  to  me,  therefore, 
we  are  at  liberty  to  construe  the  statute  as  Ld. 
Ellenborough,  in  Goodright  v.  Forester,  would 
manifestly  have  approved,  had  he  not  con- 
sidered himself  bound  by  former  adjudications. 
Some  of  his  learned  predecessors  had  different 
views,  which  I  think  are  rather  to  be  followed. 
It  is  certain  that  in  our  courts  there  has  been 
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no  decision  on  the  point.  Remarks  have  been 
thrown  out  in  accordance  with  the  law,  as  laid 
down  in  Goodright  v.  Forester ;  but  I  appre- 
hend nothing  more.  This  question  was  pre- 
sented in  Smith  v.  Van Dursen,  15  Johns.,  845. 
All  that  is  said  on  the  subject  is,  that  the  act- 
ual possession  at  the  time  of  devising,  though 
it  invalidates  the  devise,  does  not  prevent  the 
descent.  The  question  does  not  appear  to  have 
been  raised  by  the  counsel,  as  to  a  devise  of  a 
right  of  entry.  It  was  not  necessary  for  the 
court  to  have  adverted  to  it  at  all  ;  as  the  same 
persons  were  both  heirs  and  devisees.  In  Jack- 
son v.  Rogers,  1  Johns.  Gas.,  33,  it  was  con- 
tended that  there  was  a  disseisin  which  destroys 
the  capacity  to  devise.  The  court  were  of  opin- 
ion that  there  had  been  no  disseisin  or  incapac- 
ity to  devise.  The  point  was  passed  over  with- 
out further  remark.  On  the  whole,  I  am  of 
opinion  that  the  motion  for  a  new  trial  be  de- 
nied. 

New  trial  denied. 

Affirmed— 2  Wend.,  166. 

Cited  in-7  Wend.,  254:  5  Den.,  325,  668;  2  Edw.,  403; 
Hoffmn.,  225 ;  33  Barb.,  546 ;  34  Super.,  549. 


*TAYLOR  v.  TRASK.        [*249 

False  Imprisonment — Party  not  Responsible  for 
Issue  of  Process  in  Justice  Court,  without  His 
Direction  or  Sanction — Mistake  of  Justice. 

Where  a  party  made  oath  and  demanded  an  exe- 
cution of  a  justice,  under  the  3d  proviso  of  the  14th 
section  of  the  Fifty  Dollar  Act,  sess.  47,  ch.  238,  p. 
287,  and  the  justice,  by  mistake,  issued  it  against  the 
body,  and  the  defendant  was  arrested  thereon  with- 
out the  plaintiff's  knowledge ;  who,  as  soon  as  he 
knew  of  the  mistake  in  the  execution,  and  of  the  ar- 
rest, ordered  the  defendant  to  be  discharged  ;  held, 
that  the  defendant  could  not  maintain  false  impris- 
onment against  the  plaintiff. 

A  party  in  a  justice's  court  is  not  accountable  for 
the  issding  of  process,  unless  he  directs  or  sanctions 
it. 

Otherwise,  as  to  process  issued  by  his  attorney,  in 
a  court  of  record. 

Citations-2  Johns.  Gas.,  49;  1  Str.,  710  ;  2  Bl.,  1035 ; 
Cowp.,  640,  647;  2  Wils.,  385  ;  6  Johns.,  296, 37 ;  3  Wils., 
345 ;  Doug.,  676;  11  Johns.,  444. 

rPRESPASS  and  false  imprisonment ;  tried 
J-  at  the  Chenango  Circuit,  Jan.  18,  1826, 
before  Nelson,  Ch.  J.,  when  the  following 
facts  were  in  evidence  : 

Trask,  the  defendant,  Apr.  11,  1826,  re 
covered  judgment  of  $37.50  against  the  plaint- 
iff, Taylor,  a  freeholder  and  man  of  a  family, 
before  a  justice  ;  and  immediately  made  the 
oath  required  by  the  3d  proviso  to  the  14th 
section  of  the  Fifty  Dollar  Act,  sess.  47,  ch. 
338,  p.  287,  that  he  would  be  in  danger  of 
losing  his  debt,  if  execution  was  not  immedi- 
ately issued.  The  justice  (who  was  a  witness 
upon  the  trial)  stated  that  he  informed  Trask 
that  he  then  had  no  blank  executions  with 
him,  but  would  issue  the  execution  the  next 
morning.  That  he  accordingly,  the  next  day, 
issued  an  execution,  directing  the  constable  to 
levy  the  damages  and  costs  of  the  goods  and 
chattels  of  Taylor  ;  and  for  want  thereof,  to 
commit  his  body  to  jail.  That  he  made  use  of 
an  old  blank,  and,  by  mistake,  omitted  to  strike 
out  that  part  of  the  execution  which  directed 
the  body  of  the  defendant  to  be  taken.  That 
Trask  gave  no  direction  as  to  what  kind  of  ex- 
ecution was  to  be  issued,  but  simply  made  the 
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oath  required  by  the  statute,  and  directed  the 
witness  to  issue  an  execution.  The  witness  de- 
livered the  execution  to  a  constable,  and  Trask 
did  not  see  it  before  it  was  delivered  to  the  con- 
stable, nor  until  after  Taylor  was  arrested. 
Taylor  was  discharged  as  soon  as  the  mistake 
was  discovered,  and  by  the  order  of  Trask,  as 
soon  as  he  learned  the  arrest.  This  was  before 
Taylor  was  committed  to  prison. 

The  jury,  by  the  direction  of  the  judge,  and 
with  the  assent  of  the  parties,  found  a  verdict 
for  the  plaintiff,  for  nominal  damages,  subject 
to  the  opinion  of  this  court. 

Messrs.  Clark  and  Clapp,  for  the  plaintiff, 
cited  3  Wils.,  345,  346  ;  Doug.,  676  ;  2  Johns. 
Cas.,  51  ;  1  Str.,  710  ;  2  Bl.,  1035;  Cowp.,640; 
2  Wils.,  385,  386. 

25O*]  *Messrs.  Vander  Lyn  and  Throop, 
contra,  cited  2  Johns.  Cas.,  50,  51  ;  11  Johns., 
444. 

Curia,  per  SUTHERLAND  J.  The  proviso  in 
question  is  as  follows  :  that  no  execution  of 
any  judgment  given  by  virtue  of  this  Act.when 
the  sum,  exclusive  of  costs,  exceeds  $25,  shall 
issue,  unless  by  consent  of  the  parties,  against 
any  freeholder,  or  inhabitant  having  a  family, 
in  less  than  ninety  days  after  such  judgment  is 
rendered,  unless  the  party  in  whose  favor  the 
judgment  is  rendered, shall  forthwith, upon  the 
rendering  of  the  judgment,  make  it  appear  by 
his  own  oath,  or  the  oath  of  some  other  person, 
or  both,  in  the  discretion  of  the  justice,  that 
such  party  will  be  in  danger  of  losing  the  debt 
or  damages,  if  such  delay  be  allowed;  in  which 
case,  the  justice  shall  issue  execution  immedi- 
ately, against  the  goods  and  chattels  only  of 
the  defendant,  &c. 

Here  the  duty  of  the  justice  is  clearly  and 
explicitly  pointed  out.  He  is  expressly  pro- 
hibited from  issuing  an  execution  against  the 
body  of  a  defendant,  in  the  cases  enumerated 
in  the  proviso.  He  had  no  jurisdiction  to'  award 
the  process  which  was  issued  in  this  case.  It 
was  not  demanded  from  him  by  the  defendant. 
He  made  the  oath  required  by  law,  and  re- 
quested an  execution ;  that  is,  such  execution 
as  the  law  entitled  him  to,  with  respect  to 
which  there  was  no  doubt  or  uncertainty.  The 
case,  therefore,  stands  precisely  as  it  would 
have  done,  if  the  defendant  had,  in  terms,  re- 
quested the  justice  to  issue  an  execution  against 
the  goods  and  chattels  of  Taylor  only.  In  such 
a  case,  I  apprehend,  the  party  would  not  be 
responsible  for  the  accidental  or  unintentional 
error  of  the  magistrate. 

In  Percival  v.  Jones,  2  Johns.  Cas.,  49,  the 
defendant,  who  was  the  justice,  had  issued  an 
execution  against  the  body  of  the  plaintiff,  who 
was  an  inhabitant  of  the  County  of  Albany, 
having  a  family,  and  as  such  exempted  from 
imprisonment.  There  was  no  evidence  that  the 
execution  had  been  demanded  by  the  plaintiff, 
in  the  judgment.  The  court  held,  that  under 
such  circumstances  the  magistrate  was  respon- 
sible for  the  illegal  imprisonment;  and  not  the 
251*]  *plaintiff  in  the  execution.  They  re- 
mark that  while  the  justice  acts  ministerially, 
or  as  a  clerk  of  the  party,  he  will  be  justified 
in  issuing  any  process  within  his  jurisdiction 
that  may  be  demanded  by  the  plaintiff.  But  in 
order  to  charge  the  plaintiff  in  the  suit,  it  should 
appear  that  it  was  really  his  act.  It  ought  not 
to  depend  -on  the  general  intendment  of  the 
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law  that  every  writ  or  process  is  purchased  by 
the  party  in  whose  favor  it  issues.  If  it  appear 
to  be  the  officious  or  voluntary  act  of  the  jus- 
tice, without  any  direct  authority  for  that  pur- 
pose, an  innocent  plaintiff  ought  not  to  be  im- 
plicated. In  such  a  case,  the  justice  assumes 
the  responsibility  of  the  measure,  and  is  liable 
for  all  its  consequences. 

There  is  no  doubt  of  the  correctness  of  the 
general  proposition  that  the  parly  becomes  a 
trespasser  who  extends  the  power  of  a  court  of 
special  and  limited  jurisdiction,  to  a  case  in 
which  it  cannot  lawfully  be  exercised.  (1  Str., 
710;  2  Bl.,  1035;  Cowp.,  640,  647;  2  Wils.,  385.) 
But  this  is  not  a  case  of  that  description.  The 
defendant  has  done  nothing  which  he  had  not 
a  right  to  do.  He  requested  the  magistrate  to 
issue  an  execution  in  a  case,  in  which  the  law 
clearly  points  out  the  kind  of  execution  to  be 
issued.  No  doubt  existed  upon  any  matter  of 
fact,  which  was  necessary  to  be  removed  by 
the  party  before  the  magistrate  could  know 
what  execution  to  issue.  In  issuing  an  execu- 
tion of  a  different  character,  therefore,  he  must 
be  considered  as  acting  officiously  and  volun- 
tarily, and  not  as  the  agent  of  the  party.  He 
ought  to  be  responsible,  and  not  the  plaintiff  in 
the  execution. 

The  relation  subsisting  between  a  plaintiff 
and  a  justice's  judgment  and  the  justice  him- 
self, is  very  different  from  that  between  client 
and  attorney  in  courts  of  record.  The  attorney 
is  the  mere  agent  of  the  client.  The  client  i& 
responsible  for  all  the  acts  of  his  attorney 
which  affect  third  persons,  whether  they  were 
authorised  by  him  or  not.  He  is  not,  from  con- 
siderations of  public  policy,  permitted  to  deny 
his  authority.  Denton  v.  Noyes,  6  Johns. ,  296r 
and  cases  cited;  Id.,  37  ;  3  Wils.,  345  ;  Doug., 
676.  But  the  case  of  Percital  v.  Jones  decides, 
that  if  a  magistrate  *issues  an  execu-  [*252 
tion  without  its  being  demanded  by  the  plaint- 
iff in  the  judgment,  the  latter  is  not  responsible 
for  it.  It  is  considered  the  act  of  the  justice 
only.  He  is  not  a  mere  clerk  or  agent,  there- 
fore, in  issuing  process,  in  all  cases.  Whether 
he  is  so  to  be  considered  or  not,  depends  on  the 
circumstances  of  the  case. 

In  Curry  v.  Pringle,  11  Johns.,  444,  the  war- 
rant was  issued  by  the  direction  of  the  defend- 
ant, who  also  instructed  the  officer  as  to  its  exe- 
cution. It  was  the  process  which  he  asks  for. 
and  he  took  it  at  his  peril. 

Judgment  for  the  defendant. 

Cited  in— 1  Wend.,  216 ;  5  Wend.,  243, 299 :  6  Wend.. 
602 ;  8  Wend.,  467,  681 ;  10  Wend.,  363 ;  16  Wend.,  4« ; 
1  Den.,  595 ;  5  Lans.,  107  ;  5  Barb.,  468 ;  5  Duer,  124 ;  19 
Am.  Dec.,  484 ;  24  Am.  Dec.,  48. 


VAN  VALKENBURGH,  qui  tarn,  &c., 

v. 
TORREY. 

Construction  of  Statute  Concerning  Racing — 
Seeping  Horse  for  Trotting  and  Using  Him 
on  a  Wager,  not  Within  —  Penal  Statutes, 
Strictly  Construed — Repealing  Statutes — Effect 
of. 

Keeping  a  horse  for  trotting,  and  using  him  for 
that  purpose  on  a  wager,  isnot  within  the 2d section 
of  the  Statute  against  Horse- Racing,  seas.  25,  cb.  44 ; 
1  R,  L.,  222, 
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The  1st  section  of  'a  statute  declared  all  racing, 
running,  pacing  and  trotting  of  horses  for  a  bet, 
public  nuisances,  punishable  by  fine  and  imprison- 
ment. 

The  2d  section  declared  the  owner  of  every  horse 
used  for  racing  with  his  privity  or  permission  on 
bet,  should  forfeit  the  value  of  the  horse.  Held, 
that  keeping  a  horse  for,  and  allowing  him  to  be 
used  in.  trotting  on  a  bet,  was  not  within  the  latter 
section  of  the  statute. 

Penal  statutes  are,  generally,  to  be  construed 
strictly. 

Where  a  statute  declares  'that  the  penalty  for  a 
certain  offense  shall  be  sued  for  by  a  common  in- 
former ;  and  a  subsequent  statute  that  it  shall  be 
sued  for  by  the  Overseers  of  the  Poor  exclusively : 
during  the  existence  of  which  last  statute  the  of- 
fense is  committed;  and  then  a  third  statute  comes 
and  repeals  the  second,  so  far  as  it  excludes  persons 
other  than  Overseers  from  prosecuting ;  held,  that 
this  does  not  restore  the  right  of  the  common  in- 
former, to  prosecute  for  the  offense,  committed  in- 
termediate the  second  and  third  statutes. 

Overseers  of  the  Poor  may  still  prosecute,  as  such, 
for  the  penal  ties  given  by  the  Act  to  prevent  Horse- 
Racing,  sess.  25,  ch.  44 :  1  R.  L.,  221. 

Citations— Act,  Feb.  18, 1820,  sess.  43,  ch.37,  sees.  1, 
2  ;  Act,  April  7, 1823,  sess.  46.  ch.  181,  sees.  5,  7. 

DEBT  for  the  penalty  given  by  the  2d  and  3d 
sections  of  the  Act  to  Prevent  Horse-Rac- 
ing, sess.  25,  ch.  44;  1  R.  L.,  223,  tried  at  the 
Columbia  Circuit.Oct.,  1824,  before Walworth, 
Circuit  J. 

At  the  trial,  the  counsel  for  the  plaintiff  of- 
fered to  prove  that  Nov.  23/.1822,  at  the  Town 
of  Kinderhook,  the  defendant  owned  a  mare  ; 
which  was,  on  that  day,  employed  in  trotting 
by  his  privity  and  permission,  against  a  horse 
of  the  plaintiff;  that  stakes  were  held  and  bets 
depending  upon  the  trotting  match,  and  among 
others,  a  bet  by  the  defendant  of  $100. 

To  this  testimony  the  counsel  for  the  defend- 
ant objected  :  1.  On  the  ground  that  the  ac- 
253*]  tion  could  be  sustained  *oniy  for  rac- 
ing, not  trotting;  and  2.  If  the  action  was  sus- 
tainable, it  was  only  in  the  name  of  of  the  Over- 
seers of  the  Poor  of  Kinderhook. 

The  judge  sustained  the  first  objection,  and 
nonsuited  the  plaintiff. 

The  various  statutes  upon  which  the  two 
questions  depended, will  be  found  stated  in  the 
opinion  of  the  court. 

Mr.  A.  Vanderpool,  for  the  plaintiff,  moved 
to  set  aside  the  nonsuit,  and  for  a  new  trial. 
He  said  the  action  proceeded  upon  the  2d  sec- 
tion. 1  R.  L.,  222,  which  imposes  a  penalty 
upon  such  as  own  horses  used  in  horse-racing. 
The  term  "  trotting  "  is  not  used  ;  but  the  stat- 
ute was  passed  for  the  public  good  ;  and  though 
penal,  shall  be  construed  equitably.  Trotting 
is  within  the  mischief.  (6  Bac..  386;  Statute, 
I,  pi.  6,  Id.,  391;  Statute,  I,  pi.  9,  Cro.  Car., 
71 ;  13  J  ohns. ,  497. )  The  Statute  against  Waste 
is  penal,  but  is  construed  liberally.  (10  Mod., 
282  ;  Plowd.,  465.)  These  authorities  contain 
striking  illustrations  of  the  rule  ;  and  Plowden 
gives  several  rules  for  determining  whether  a 
case  is  within  the  equity  of  the  law.  The  1st 
section  of  this  law  declares  trotting  a  public 
nuisance.  This  characterizes  it  as  a  public  of- 
fense, and  may  be  called  in  aid  to  determine 
the  intention  of  the  Legislature.  The  title  of 
the  Act  is  no  key  to  the  intention.  ( 1  Ld. 
Raym.,  77.) 

The  counsel  referred  to  the  different  statutes 
declaring  who  should  inform  under  this  Act, 
and  insisted  that  the  action  was  properly 
brought  in  the  name  of  VanValkenburgh,  as  a 
common  informer. 
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Mr.  E.  Williams,  contra,  insisted  that  the  ac- 
tion should  have  been  brought  by  the  Over- 
seers of  the  Poor. 

The  penalty  of  the  2d  section ,  however,  was 
not  incurred.  The  1st  section  provides  that 
certain  acts  shall  be  deemed  criminal  and  pun- 
ished in  a  certain  way.  These  are  racing,  &c., 
and  trotting  of  horses.  That  section  is  com- 
plete in  itself.  But  the  Legislature,  thinking 
that  some  acts  of  the  kind  were  more  highly 
deserving  of  punishment  *than  others,  [*254: 
provide  for  these  in  the  2d  section.  It  is  keep- 
ing a  horse  for  racing,  and  employing  him  in 
racing.  There  would  have  been  no  need  of  this 
section,  if  a  distinction  between  running  and 
trotting  had  not  been  intended.  A  further  dis- 
tinction is  also  drawn  in  the  4th  section,  if  it 
had  been  otherwise,  the  additional  penalty 
would  have  been  expressed  in  the  1st  section, and 
in  very  few  words.  The  phraseology  in  which 
the  offenses  are  described  is  very  different  in 
the  2d  and  4th  from  the  1st  section.  It  is  more 
limited  and  specific.  The  2d,  as  well  as  the 
4th  section,  embraces  a  distinct  subject.  The 
horse  must  be  kept  for  the  purpose  of  racing. 
The  Legislature  have  also  discriminated  be- 
tween the  gaits  of  horses.  A  mere  walk  is  in- 
nocent. So  in  other  respects.  Racing  or  run- 
ning within  one  half  mile  of  a  court  house  is 
criminal,  even  without  a  bet.  Should  a  far- 
mer only  trot  his  horse,  within  the  one  half 
mile,  he  would  hardly  be  within  the  Act.  The 
4th  section  declares  that  forming  a  purse  to  run 
for  shall  subject  to  a  penalty.  Would  forming 
a  purse  for  any  other  purpose  subject  to  the 
same  penalty  ? 

Mr.  Vanderpool,  in  reply.  The  only  ques- 
tion seems  to  be,  what  speed  is  necessary  to 
constitute  running.  Is  not  trotting  the  same 
thing  within  the  intention  of  the  Act  as  run- 
ning ?  Is  it  not  racing  ?  One  has  a  horse 
which  he  cannot  get  off  a  trot :  does  it  follow 
that  the  race  which  he  starts  upon  is  not  with- 
in the  statute  ?  The  utmost  speed  is  not  nec- 
essary to  satisfy  the  term  "  racing." 

Curia,  per  SAVAGE,  Ch.  J.  This  action  is 
brought  for  a  penalty  supposed  to  be  created 
by  the  2d  section  of  the  Actjto  Prevent  Horse - 
racing.  The  1st  section  declares  all  racing  and 
running,  pacing  and  trotting  for  abet,  &c., 
common  and  public  nuisances  and  offenses 
against  the  State,  and  that  all  concerned  shall 
be  punished  by  fine  and  imprisonment.  The 
2d  section  enacts  that  the  owner  of  every  horse 
used  in  horse-racing,  with  his  privity  or  per- 
mission, whereon  bets  are  laid,  shall  forfeit 
for  every  race  the  value  of  such  horse.  This 
section  is  supposed  to  give  the  penalty  of  the 
value  of  the  horse  for  trotting  or  pacing,  by 
construction. 

*It  is  an  established  rule,  that  penal  [*255 
statutes  are  to  be  construed  strictly.  Before 
the  passing  of  the  Act  in  question,  the  run- 
ning or  trotting  of  horses  for  a  wager  was  a 
lawful  amusement ;  and  so  far  from  subject- 
ing those  concerned  to  any  punishment,  the 
courts  enforced  the  payment  of  the  wager. 
The  Legislature,  however,  thought  proper  to 
prohibit,  by  the  1st  section  of  the  Act,  all  run- 
ning and  racing,  and  pacing  and  trotting,  for  a 
bet.  These  acts  are  declared  public  nuisances, 
and  those  persons  who  violate  that  section, may 
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be  indicted,  and  punished  in  the  manner  pro- 
vided by  it.  In  the  2d  section,  the  Legislature 
have  added  to  the  former  punishment  for  rac- 
ing, a  forfeiture  of  the  value  of  the  horse  used 
for  that  purpose.  Had  they  intended  to  punish 
those  who  trotted  horses  with  an  equal  super- 
added  penalty,  it  was  easy  to  have  said  so. 
They  have  not  said  so,  ana  that  is  a  sufficient 
answer  to  this  action.  When  the  parties  trotted 
for  $  100  they  knew  they  were  liable  to  be  in- 
dicted, but  there  was  no  law  subjecting  them 
to  any  additional  penalty. 

There  are  decisions  that  penal  statutes  are  to 
receive  an  equitable  construction,  by  which, 
cases  not  named  may  be  included  in  the  pen- 
alty. The  reason  is,  that  the  law-makers  could 
not  set  down  every  case  in  express  terms.  But 
such  a  construction,  I  apprehend,  cannot  be 
applied,  when  all  offenses  are  enumerated,and 
a  distinction  is  made  in  the  punishment.  When 
an  additional  penalty  is  imposed  upon  one  only, 
the  rule  will  apply,  expressio  unius  exclusio  al- 
teriu*. 

Another  point  was  raised  which  need  not  be 
decided  ;  but  as  the  expression  of  an  opinion 
upon  it  was  desired,  it  may  be  given. 

By  the  3d  section,  the  forfeiture  mentioned 
in  the  2d  is  given  to  any  one  who  will  sue  for 
the  same,  &c.  By  the  1st  section  of  the  Act, 
requiring  Overseers  of  the  Poor  to  sue  for  pen- 
alties, &c.,  passed  Feb.  18,  1820,  sess.  43,  ch. 
87,  all  penalties  incurred  under  the  Act  to  Pre- 
vent Horse-Racing,  after  June  1,  1820,  were  to 
be  sued  for  by  the  Overseers  of  the  Poor.  And 
by  the  5th  section,  it  is  enacted  that  in  all  cases 
256*1  provided  for  by  that  Act,  it  *should 
not  be  lawful  for  any  other  person  to  sue  for 
such  penalty.  This  Act  continued  in  force  un- 
til Apr.  17,  1823,  when,  by  the  7th  section  of 
an  Act  (sess.  46,  ch.  181)  relating  to  the  Duties 
and  Privileges  of  Towns,  it  was  enacted  that 
the  5th  section  of  the  former  Act  of  Feb.  18, 
1820,  be,  and  the  same  was  thereby  repealed. 
This  is  a  simple  repeal.  No  provision  is  made 
for  offenses  committed,  or  suits  pending ;  and 
perhaps  none  was  necessary,  as  the  Overseers 
of  the  Poor  were  still  lef  t'at  liberty  to  prose- 
cute. The  repeal  of  the  5th  section  merely  re- 
stored the  right  of  other  persons  to  prosecute, 
as  well  as  the  Overseers  of  the  Poor.  But  it 
could  give  no  right,  I  apprehend,  to  persons 
other  than  Overseers,  to  prosecute  for  offenses 
already  committed,  between  Feb.  18, 1820,  and 
Apr.  17,1828  ;  because,  during  that  time,  the 
right  of  action  was  given  exclusively  to  the 
Overseers  of  the  Poor.  The  Overseers,  and  they 
alone,  could  prosecute  for  offenses  then  commit- 
ted. The  Act  has  not  a  retroactive  operation. 

Upon  both  points,  therefore,  I  think  the 
plaintiff  fails.  The  motion  to  set  aside  the  non- 
suit must  be  denied. 

Motion  denied. 

Cited  in— 1  Den.,  172;  26  Barb.,  201. 


JENNINGS  ».  WEBSTER. 

Appeal  from  Justice  Court — Form  of  Judgment 
Record— Defect*  Cured  by  Statute  of  Amend- 
ment* and  Jeofati*— Statute  of  Frauds— Con- 
tract*— Delivery. 


NOTK.— Statute  of  Frauds— Promise  to  pay  the  debt 
of  another.  See  Farley  v.  Cleveland,  4  Cow..  432,  note 
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Form  of  a  judgment  record  in  the  C.  P.,  on  appeal 
from  a  Justice's  court. 

Though  the  placita  omit  to  state  that  the  court 
was  held  before  the  judges :  and  be  of  a  term  subse- 
quent to  the  coming  in  of  the  return,  and  the  cause 
l)c  tried  al  a  subsequent  term,  and  there  be  no  con- 
tinuances to  that  time,  yet  these  defects  are  all 
cured  by  the  Statute  of  Amendments  and  Joefails. 

Where  R.  owed  J.  and  W..  and  all  three  agreed 
that  H.  should  sell  staves  to  the  amount  of  the  debts, 
viz.:  $75  to  J.,  and  that  J.  should,  on  selling  them.pay 
R.'s  debt  due  to  W.;  and  R.  said  to  J.  "  I  deliver  you 
the  staves"  (they  being  10  miles  off),  and  J.  took  and 
sold  them ;  held,  that  the  contract  was  valid,  not  be- 
ing within  the  Statute  of  Frauds,  either  as  to  the 
promise  or  sale;  that  the  delivery  was  sufficient; 
and  that  W.  might  recover  his  debt  in  an  action 
against  J. 

Held,  also,  that  any  agreement  in  different  terms, 
made  by  R.  and  J.  before  the  agreement  between 
the  three,  and  when  W.  was  not  present,  could  not 
affect  W.;  nor  could  any  declarations  on  the  subject 
made  by  R.  and  J. 

Citations-  2  Esp.,  598 ;  11  Johns.,  283. 

ON  ERROR  from  the  Court  of  C.  P.  of  the 
County  of  Monroe. 

The  record  returned  from  that  court  was  as 
follows : 

"  Pleas  in  the  Court  of  Common  Pleas,  held 
at  the  Court  House  in  Rochester,  in  and  for  the 
County  of  Monroe,  of  June  Term,  A.  D.  1826. 

*Monroe  County,  ««.  Ira  Webster  [*257 
puts  in  his  place  Isaac  Hills,  his  attorney, 
against  Abraham  Jennings,  in  a  plea  of  tres- 
pass on  the  case. 

Monroe  County,  ss.  Abraham  Jennings 
puts  in  his  place  George  Hosmer,  his  attorney, 
at  the  suit  of  Ira  Webster,  in  the  plea  aforesaid. 

Monroe  County,  ss.  Be  it  remembered,  that 
on  the  5th  day  of  August,  A.  D.  1825,  a'  cer 
tain  action  of  trespass  on  the  case  was  tried  be- 
fore Peter  Price,  one  of  the  justices  of  the 
peace  in  and  for  said  county,  in  pursuance  of 
the  Statute  entitled,  "An  Act  for  the  Better  and 
More  Speedy  Recovery  of  Debts  of  the  Value 
of  Fifty  Dollars;"  in  which  action  one  Ira 
Webster  was  plaintiff  and  one  Abraham  Jen- 
nings was  defendant ;  and  judgment  having 
been  rendered  by  the  said  justice  for  the  plaint- 
iff in  the  said  suit,  the  defendant  thereupon  ap- 
pealed the  said  cause  to  the  said  Court  of  Com- 
mon Pleas  in  and  for  said  county,  according  to, 
and  in  pursuance  of  the  provisions  of  the  said 
Act,  and  afterwards,  to  wit :  on  the  1st  Mon- 
day of  October,  A.  D.  1825,before  the  judges  of 
the  same  court,  at  the  Court  House  in  Roches- 
ter aforesaid,  came  as  well  the  said  plaintiff, 
by  his  attorney  aforesaid,  as  the  said  defendant, 
by  his  attorney  aforesaid  ;  and  the  said  justice 
hath  sent  here  his  certain  return  in  the  words 
and  figures  following,  to  wit : 

STATE  OF  NEW  YORK,  MONROE  COUNTY  : 

IRA  WEBSTER 

v. 
ABRAHAM  JENNINGS. 

To  the  honorable  Court  of  Common  Pleas  of 
the  said  County  of  Monroe,  I,  Peter  Price.one 
of  the  justices  of  the  peace  for  the  said  county, 
do  certify  that  the  demand  of  the  said  plaintiff 
in  the  said  cause  was  set  forth  verbally,  in 
which  the  plaintiff  stated  that  some  time  in  the 
month  of  May  or  June  last  past,  the  defendant 
purchased  a  quantity  of  staves  of  one  Samuel 
W.  Rowley,  at  the  price  of  $75.00  ;  and  that 
the  said  Samuel  W.  Rowley  was  indebted  to 
the  plaintiff  in  the  sum  of  twenty-five  dollars; 
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and  that  the  defendant  did  agree  with  the  said 
Samuel  W.  Rowley,  and  the  said  plaintiff,  in 
consequence  of  said  purchase,  to  pay  the  debt 
due  the  plaintiff,  which  he  refused"  &c.  To 
258*]  the  said  *claim  and  demand,  the  de- 
fendant pleaded  the  general  issue:  and  the  said 
cause  came  on  to  be  tried  on  the  5th  day  of 
August,  A.  D.  1825,  at  my  office  in  Rush,  in  the 
said  county.  And  I  do  further  certify,  that, 
after  hearing  the  proofs  and  allegations  of  the 
parties,  I,  the  said  justice  aforesaid,  did  enter 
and  record  judgment  in  favor  of  the  plaintiff 
against  the  defendant,  for  $22,  the  damages  ; 
and  $1.68,  the  costs  of  suit.  Witness  my  hand, 
this  23d  day  of  June,  A.  D.  1825. 

PETER  PRICE, 
Justice  of  the  Peace  for  Monroe  County. 

Therefore,  to  try  the  issue  above  joined, 
let  a  jury  thereupon  come,  before  the  judges 
of  the  same  court  now  here,  by  whom,  &c.,  and 
who  neither,  &c.,  to  recognize,  &c.,  because  as 
well,  &c.  Whereupon  the  jurors  of  the  jury 
whereof  mention  is  above  made,  being  sum- 
moned, also  come,  who,  to  speak  the  truth  of 
the  matters  above  contained,  being  chosen,  tried 
and  sworn,  say  upon  their  oaths,  that  the 
said  defendant  did  undertake  and  promise,  in 
manner  and  form  as  the  said  plaintiff  hath 
above,  in  declaring  against  him,  complained  ; 
and  they  assess  the  damages  of  the  said  plaint- 
iff on  occasion  of  the  premises,  besides  his  costs 
and  charges,  by  him  about  his  suit  in  this  be- 
half expended,  to  $22;  and  for  those  costs  and 
charges,  to  six  cents. 

Therefore,  it  is  considered  by  the  judges  of 
the  same  court,  now  here,  that  the  said  plaint- 
iff do  recover  against  the  said  defendant,  his 
said  damages,  costs  and  charges,  by  the  jurors 
aforesaid  assessed;  and  also  $32.08,  for  his  said 
costs  and  charges,  by  the  said  court,  now  here, 
adjudged  of  increase  to  the  said  plaintiff,  with 
his  assent ;  and  that  he  have  execution  thereof 
according  to  and  in  pursuance  of  the  provis- 
ions of  the  said  Act. 

Judgment  signed  this  15th  day  of  September, 
1826.  M.  CHAPIN. 

259*]  *On  the  trial,  a  bill  of  exceptions  was 
taken,  and  was  returned  with  the  record,  pre- 
senting certain  questions  of  law  upon  the  mer- 
its. The  facts  upon  which  these  questions  de- 
pended, will  be  found  sufficiently  stated  in  the 
opinion  of  the  court,  with  the  questions  them- 
selves. The  bill  mentioned  the  trial  as  in  June 
Term,  1826. 

Mr.  Q.  Hosmer,  for  the  plaintiff  in  error, took 
these  exceptions  to  the  record  :  1.  That  the 
placita  did  not  mention  before  whom  the  court 
was  holden.  2.  It  was  of  June  Term,  1826, 
when  the  memorandum  shows  it  should  have 
been  of  October  Term,  1825.  3.  The  bill  of 
exceptions  mentions  the  trial  as  in  June  Term, 
and  there  are  no  continuances  to  that  day. 

To  support  these  objections,  he  cited  2  R.  L., 
148. 

As  to  the  question  on  the  merits,  and  princi- 
pally to  show  that  the  case  was  within  the 
Statute  of  Frauds,  he  cited  1  R.  L.,  79,  sec.  15; 
3  Johns.,  399;  13  Id.,  434;  11  Id.,  283,  4;  1 
East,  192, 195;  1  Taunt.,  457;  2  Esp.,  598;  Rob. 
Frauds,  171  ;  2  Johns.,  421  ;  15  Id.,  349  ;  2 
Maule  &  S.,  397;  5  Taunt.,  621;  3  Cai.,  182;  12 
Mass.,  419,  425;  1  Dane  Abr.,  204,  ch.  9,  art. 
18,  sec.  17,  and  123,  ch.  1,  art.  40,  sec.  3  ;  Id., 
COWEN  7. 


110  ;  Id.,  153,  ch.  5,  art.  1,  sec.  5;  1  Esp.  Dig., 
65,  88  ;  1  Bac.  Abr.,  32  ;  Pow.  Cont  ,  556;  18 
Johns.,  12;  4 Cow.,  438,439;  1  Cai.,  183;  Bull. 
N.  P.,  153. 

Messrs.  I.  Hills  and  D.  D.  Barnard,  contra. 
As  to  the  objections  of  form,  they  cited  2  R. 
L.,  148;  2  Dunl.  Pr..  1149;  Laws,  sess.  47,  ch. 
238,  sec.  40;  1  R.  L.,  117;  Cro.  Eliz.,  489;  Cro. 
Jac.,  528;  2  T.  R.,  255;  6T.  R.,  618;  4  Johns., 
499. 

As  to  the  merits,  they  cited  3  Cai.,  182. 

Curia,  per  WOODWORTH,  J.  This  is  a  writ 
of  error  to  the  Monroe  C.  P.  The  cause  was 
removed  into  that  court  by  appeal  from  the 
judgment  of  a  justice.  The  plaintiff  in  the 
court  below  declared,  in  substance,  that  one  8. 
W.  Rowley,  being  indebted  to  him  in  the  sum 
of  $25,  Rowley  sold  to  the  defendant  a  quan- 
tity of  staves,  at  the  price  of  $75,  and  the  de- 
fendant agreed  with  Rowley  and  *the  [*26O 
plaintiff,  in  consequence  of  such  purchase,  to 
pay  the  plaintiff's  debt.  Plea,  the  general  issue. 

On  the  trial  in  the  C.  P.,  the  plaintiff  proved 
that  in  a  conversation  between  him  and  the  de- 
fendant, it  was  proposed  that  one  of  them 
should  purchase  the  staves,  for  the  security  of 
their  mutual  demands  against  Rowley.  The 
defendant  stated,  that  according  to  his  infor- 
mation, there  would  be  sufficient  to  secure  their 
debts;  but  no  bargain  was  then  made.  S.  Smith, 
a  witness,  was  then  called,  who  testified,  that 
afterwards,  Rowley,  Webster  and  Jennings 
being  together,  he,  together  with  Norman 
Goodrich,  was  called  as  a  witness  to  a  bargain, 
when  Rowley  declared  as  follows:  "I  deliver 
to  Mr.  Jennings  a  certain  lot  of  staves,  now  be- 
ing in  Pittsford,  a  distance  of  ten  miles  from 
the  place  of  contracting,  at  the  stipulated  price 
of  $75,  with  the  consideration  that  Jennings 
pay  the  demand  which  Webster  has  against  me, 
when  he  shall  have  sold  the  staves  and  got  the 
returns."  The  witness  further  stated  that  he 
never  saw  those  persons  together  on  any  other 
occasion. 

The  defendant,  in  order  to  show  that  the  con- 
tract was  different  in  its  terms,  offered  to  prove, 
by  N.  Goodrich,  that  he  was  present  with  Row- 
ley and  Jennings  immediately  before  the  con- 
tract was  concluded  ;  and  that  the  terms  of 
their  agreement  were,  that  Jennings  should 
first  apply  the  proceeds  of  the  sale  of  the  staves 
to  the  payment  of  charges  and  expenses  to  be 
incurred  in  culling  and  hauling  ;  secondly,  to 
the  payment  of  a  debt  due  to  Jennings  from 
Rowley;  thirdly,  to  the  payment  of  Webster's 
demand;  and  that  Jennings  and  Rowley  did 
not  separate  after  such  arrangement  made,  be- 
fore they  were  joined  by  Webster  and  Smith, 
the  witness,  when  the  contract  was  declared  as 
stated  by  Smith.  This  evidence  was  rejected, 
and  the  defendant  excepted. 

I  think  the  court  decided  correctly  in  reject- 
ing the  evidence.  If  admitted,  it  might  have 
had  an  influence  with  the  jury,  though  alto- 
gether irrelevant.  Webster  could  not,  and 
ought  not,  to  be  affected  by  any  previous  ar- 
rangement made  between  Jennings  and  Row- 
ley, to  which  he  was  not  *a  party.  He  [*26 1 
relies  on  the  subsequent  contract  proved  by 
Smith.  Smith's  testimony  stands  unimpeached. 
He  cannot  be  assailed  by  showing  that  two  of 
the  parties  previously  intended  to  contract  dif - 
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ferently.  As  the  proofs  stand,  they  undoubt- 
edly changed  their  opinions.  The  cause  of  their 
so  doing  is  immaterial  to  the  plaintiff.  The 
defendant  then  called  A.  Joyce  as  a  witness, 
who  said  he  was  present  at  the  place  spoken  of 
by  Smith;  that  Rowley,  Webster  and  Jennings 
were  present ;  also,  Norman  Goodrich  and 
another  person  ;  but  he  could  not  say  that 
Smith  was  that  person.  He  thought  it  was  in 
the  forenoon, but  was  not  certain.  This  witness 
stated  that  the  contract  then  declared  varied 
from  that  proved  by  Smith,  and  was  substan- 
tially the  same  as  that  offered  to  be  proved  by 
M.  Goodrich. 

The  plaintiff  then  called  Smith,  who  testi- 
fied that  the  time  spoken  of  by  him  was  in  the 
afternoon ;  that  he  did  not  see  the  last  men- 
tioned witness  there  at  that  time,  and  that  he 
could  not  have  been  present  without  his  know- 
ing it.  The  defendant  then  offered  to  prove  by 
Goodrich  the  same  facts  as  were  before  offered 
and  rejected  by  the  court,  with  his  addition  ; 
that  after  the  contract  had  been  concluded  be- 
tween Jennings  and  Rowley,  Goodrich  was  re- 
quested by  them  to  go  with  them  to  Webster, 
who  was  near,  to  be  a  witness  to  the  contract 
then  to  be  declared.  The  witness  not  bein 
able  to  attend,  he  proposed  that  they  shoul 
call  his  brother,  Norman  Goodrich.  After  the 
contract  had  been  declared,  Jennings  and  Row- 
ley, before  they  separated,  informed  him  that 
the  contract,  as  concluded  between  them  in  the 
presence  of  the  witness,  had  been  so  declared 
before  Webster.  The  evidence  was  rejected, 
and  the  defendant  excepted. 

The  evidence  is  liable  to  the  same  objection 
as  that  which  had  been  overruled.  What  Joyce 
testified  was  not  objected  to.  So  far  a§  that 
went  to  satisfy  the  jury,  that  he  was  present 
at  the  time  spoken  of  by  Smith,  and  described 
the  contract  differently,  the  defendant  had  the 
benefit  of  it :  as  to  this,  it  seems  highly  prob- 
able that  the  time  spoken  of  by  Joyce, was  not 
262*1  the  same  spoken  of  by  *Smith.  The 
one  thinks  it  was  in  the  forenoon  ;  the  other  in 
the  afternoon.  Joyce  did  not  know  whether 
Smith  was  present ;  but  Smith  is  positive  that 
Joyce  was  not  present  at  the  time  he  refers  to. 
The  question  on  this  evidence  is,  was  the  con- 
tract as  proved  by  Smith, disproved  by  Joyce? 
What  some  of  the  parties  declared  previously, 
or  what  some  of  them  declared  afterwards,  can- 
not be  admitted  to  disprove  that  on  which  the 
plaintiff  rested.  If  it  be  admitted  that  whal 
took  place  when  the  plaintiff  was  present.must 
govern,  upon  what  principle  can  his  right  be 
affected  by  showing  that,  at  another  time,  two 
of  the  contracting  parties  had  different  views, 
and  contemplated  that  a  different  coutracl 
should  be  entered  into,  or  that  they  declared 
afterwards  that  the  contract  was  different?  The 
defendant  then  offered  to  prove,  that  after  the 
time  mentioned  by  Smith,  Jennings  and  Row 
ley  made  a  new  contract  for  the  staves,  anc 
Jennings  took  a  delivery  under  the  same.  This 
was  rejected  and  an  exception  taken.  The  evi- 
dence was  manifestly  irrelevant.  If  Webster 
had  proved  a  contract  with  him,  Jennings  anc 
Rowley  could  not  change  it  without  his  as- 
sent. 

An  exception  was  taken  to  the  charge,  which 
was,  that,  Rowley  saying,  "  I  deliver,"  was  a 
good  delivery,  if  the  vendee  afterwards  took 
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possession  of  the  thing  delivered,  and  disposed 
if  it.  The  charge  was  correct  in  point  of 
law.  A  written  order  given  by  the  seller  of 
goods  to  the  buyer,  directing  the  person  in 
whose  care  the  goods  are,  to  deliver  them,  is  a 
sufficient  deli  very  within  the  Statute  of  Frauds. 
(2  Esp.,  598.)  This  case  is  substantially  the 
same;  the  only  difference  is,  that  here  the  seller 
delivers  at  once ;  the  meaning  of  which  is, 
there  are  the  staves  ;  you  have  my  permission; 
go  and  take  them;  instead  of  giving  an  order  to 
A.  B.,  directing  him  to  deliver.  It  is  to  be  in- 
ferred that  the  staves  were  not  in  the  posses- 
sion of  any  individual  and,  therefore,  an  or- 
der was  unnecessary.  The  direction  gave  a 
right  to  the  vendee  immediately  to  take  them. 

In  the  case  of  Vincent  v.Germond,  11  Johns., 
283,  the  defendant  purchased  some  cattle  in  the 
plaintiff's  field.  *Nothing  was  paid,  [*263 
but  the  cattle  were  to  be  at  the  vendee's  risk. 
Afterwards,  the  defendant, without  saying  any- 
thing to  the  plaintiff,  took  them  away.  This 
was  held  a  good  delivery.  The  court  observed: 
"  It  may  be  questioned  whether  what  took 
place  between  the  parties,  if  standing  alone, 
would  amount  to  a  delivery  ;  but  the  subse- 
quent conduct  of  the  defendants,  in  taking 
away  the  oxen  without  any  new  contract,  af- 
fords sufficient  ground  to  infer  a  delivery." 

The  charge  of  the  judge  was  within  this  rule. 
The  delivery  was  sufficient  if  the  vendee  took 
possession,  and  disposed  of  the  property. 

The  objections  to  the  caption  of  the  record, 
and  the  want  of  continuances,  if  well  taken, 
are  cured  by  the  Statute  of  Amendments  and 
Jeof  ails.  I  am  of  opinion  that  the  judgment  be 
affirmed. 

Judgment  affirmed. 

Cited  in-20  Wend.,  64 ;  5  N.  Y.,  643 ;  63  Mo.,  570. 


LOWER  v.  WINTERS. 

Statute  of  Frauds — Contract  to  Sell  Improve- 
ment* on  Land,  not  within — Contra  when  not 
to  be  Performed  within  a  Year — Pleading — 
Variance  held  to  be  Fatal —  Great  Latitude 
Allowed  in  Cross- Examination  of  Witnesses. 

A  contract,  by  parol,  to  sell  the  mere  improve- 
ments made  on  land,  is  not  within  the  Statute  of 
Frauds,  as  to  the  subject-matter;  and  may,  there- 
fore, be  enforced  by  an  action. 

But  where  the  agreement  was  in  January  or  Feb- 
ruary, to  pay  for  the  improvements  one  year  from 
the  next  following  March ;  held  that  the  contract 
was  within  the  Statute  of  Frauds,  as  a  contract  not 
to  be  performed  within  a  year. 

The  declaration  was  on  a  promise  to  pay  $100  for 
improvements.  Proof  of  a  promise  to  pay  if  the 
promisor  should  obtain  a  contract  for  the  land. 
Held,  a  fatal  variance. 

Great  latitude  is  allowed  on  the  cross-examina- 
tion of  witnesses. 

Thus,  where  a  witness  stated  that  the  character  of 
one  of  the  defendant's  witnesses  was  bad  in  point 
of  truth  and  veracity :  held,  that  he  might  be  in- 
quired of  by  the  defendant,  as  to  the  particular  per- 
sons he  had  heard  impeach  the  character  of  the  wit- 
ness. 

Citations— 5  Johns.,  275  ;  11  Johns.,  145 ;  7  Johns., 
205;  10  Johns.,  244 ;  1  Salk.,  280':  Skin.,  353 ;  Holt,  326; 
3  Burr.,  1278 ;  1  Bl.,  353 ;  1  Com.  Conn..  87,  88 ;  1  Chit. 
PI.,  309 ;  7  Co:  10 ;  Com.  Dig.,  Pleader,  (C.,  51;)  Doug., 
686;  IT.  R.,  638. 

ON  ERROR  from  the  C.  P.  of  Jefferson  Co. 
The  action  was  on  a  parol  contract  to  pay 
for  improvements  on  land, and  was  tried  in  the 
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•court  below,  at  their  June  Term,  1826,  when 
a  verdict  and  judgment  were  rendered  in  fa- 
vor of  Winters,  the  plaintiff  below.  A  bill  of 
exceptions  was  taken  at  the  trial,  upon  which 
the  writ  of  error  was  founded  ;  and  the  sub- 
stance of  which,  with  the  points  made,  and  au- 
thorities cited  by  counsel,  will  be  found  stated 
in  the  opinion  of  the  court. 

Mr.  W.  D.  Ford,  for  the  plaintiff  in  error. 
2O4*]    *Mr.  T.  C.  Chittenden,  contra. 

Ouria,  per  SUTHERLAND,  J.  It  has  been  re- 
peatedly held  by  this  court,  that  a  parol  prom- 
ise or  agreement  to  pay  for  the  improvements 
upon  land,  is  not  within  the  Statute  of  Frauds. 
Improvements  upon  land,  distinct  from  the  ti- 
tle or  possession,  are  not  an  interest  in  land, 
within  the  meaning  of  the  statute.  They  are 
only  another  name  for  the  work  and  labor  be- 
stowed on  the  land ;  and  a  parol  promise  to 
pay  for  work  already  done,  or  to  be  done  upon 
land,  never  has  been  held  to  come  within  the 
statute.  Frearv.  Hardenburgh,  5  Johns.,  275  ; 
Benedict  v.  Beebee,  11  Johns.,  145.  In  Howard 
v.  Jlaston,  7  Johns. ,  205,  the  contract  was  for 
the  sale  of  the  possession  and  improvements. 
This  was  held  to  be  within  the  statute.  The 
court  remark,  that  possession  must  be  consid- 
ered an  interest  in  land.  It  is,  prima  facie,  evi- 
dence of  title. 

In  the  case  at  bar,  the  contract  as  proved  was 
this  :  The  plaintiff  said  to  the  defendant,  "you 
can  have  my  improvements  for  $100;  and  Ire- 
tain  possession  of  the  land  next  season ;  the 
$100  to  be  paid  in  stock  in  one  year  from 
March  next."  The  defendant  said,  "I  will  give 
it,  if  I  can  get  a  contract  from  Pierpont,  the 
landlord."  It  is  manifest  that  the  plaintiff  did 
not  undertake  to  sell  nor  the  defendant  to  pur- 
chase any  interest  in  the  land.  That  the  de- 
fendant expected  to  obtain  from  the  landlord, 
and  his  contract  for  the  improvements  was 
upon  the  condition  of  his  being  able  to  pur- 
chase the  land  from  the  owner.  It  was  a  con- 
tract, therefore,  for  the  improvements  merely, 
and  was  valid  as  to  the  subject-matter,  though 
not  in  writing. 

But  it  is  objected  that  the  contract  was  not 
to  be  performed  within  a  year,  and  is,  there- 
fore, void,  not  being  in  writing.  It  was  made 
in  January  or  February,  1824.  The  plaintiff 
was  to  retain  possession  during  the  next  sea- 
son ;  that  is,  as  explained  by  the  witness,  un- 
til March,  1825.  The  defendant  was  to  pay 
$100  in  stock  in  one  year  from  March  succeed- 
ing the  making  of  the  contract.  This  certainly 
is  a  contract  not  to  be  performed  within  a  year. 
The  terms  are  clear  and  explicit.  It  depended 
265*]  on  *no  contingency.  It  was  not  in  the 
power  of  the  defendant  to  perform  before  the 
1st  of  March.  A  tender  before  that  time  would 
not  have  been  good.  The  plaintiff  would  not 
have  been  bound  to  accept  payment  before 
that  day.  It  seems  to  me  to  come  within  the 
terms  of  the  statute,  and  the  adjudications  upon 
it.  (10  Johns.,  244  ;  1  Salk.,  280  ;  Skinn.,  353  ; 
Holt,  326 ;  3  Burr.,  1278  ;  1  BL,  353 ;  1  Com. 
Cont.,87,  88.)  The  court  below  erred, therefore, 
in  not  nonsuiting  the  plaintiff. 

The  contract  proved,  is  also  essentially  dif- 
ferent from  that  declared  on.  The  declaration 
states  the  promise  on  the  part  of  the  defend- 
ant, to  have  been  absolute  and  unconditional. 
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The  promise  proved,  was  to  give  $100  for  the 
improvements,  if  he  obtained  a  contract  from 
the  landlord.  If  he  failed  in  obtaining  a  con- 
tract, he  was  not  bound  by  his  promise  to  the 
plaintiff.  That  was  the  express  condition  upon 
which  it  was  made.  It  is  true  the  plaintiff 
proved  upon  the  trial  that  the  defendant  had 
obtained  a  contract  from  Pierpont.  But  the 
fact  of  proving  it  shows  its  materiality,  and 
that  it  ought  to  have  been  averred.  The  plaint- 
iff has  recovered  on  a  contract  entirely  differ- 
ent from  that  on  which  he  declared.  The  ob- 
jection was  taken  below,  and  should  have  been 
sustained.  (1  Chit.  PI.,  309;  7  Co.,  10;  Com. 
Dig.,  Pleader,  C,  51;  Doug.,  686;  1  T.  R.,  638.) 

The  court  also  erred  in  overruling  the  ques- 
tion put  by  the  defendant's  counsel  to  Combs, 
one  of  the  plaintiff's  witnesses,  upon  his  cross- 
examination.  On  his  direct  examination,  he 
had  testified  that  the  general  reputation  of  See- 
ber  (one  of  the  defendant's  witnesses),  in  point 
of  truth  and  veracity,  was  bad.  He  was  asked 
by  the  defendant's  counsel,  if  he  had  heard  any- 
body say  that  his  general  reputation  was  baa. 
He  answered  that  he  had  heard  several  persons 
say  so.  He  was  then  asked  to  name  them.  The 
question  was  objected  to  by  the  plaintiff's 
counsel,  and  overruled.  The  defendant  had  a 
right  to  press  the  examination  for  the  purpose 
of  testing  the  accuracy  of  the  witness.  He 
might  have  contradicted  himself.  The  indi- 
viduals from  whom  he  heard  the  observations 
*may  have  been  the  personal  enemies  [*266 
of  the  witness  impeached. 

Great  latitude  is  allowed  upon  the  cross-ex- 
amination of  witnesses.  But  it  does  not  appear 
that  the  testimony  of  Seeber,  the  witness  im- 
peached, was  at  all  material.  What  it  was  is 
not  stated.  I  should  not,  therefore,  be  inclined 
to  reverse  the  judgment  on  that  ground. 

This  last  decision  of  the  court  was  the  only 
one  to  which  an  exception  was  taken  in  terms; 
but  this  defect  in  the  bill  of  exceptions  is  not 
objected,  on  the  part  of  the  defendant  in  error. 

Judgment  reversed. 

Cited  in— 10  Wend.,  428 ;  14  Wend.,  110 ;  3  Hill,  130 ; 
23  Hun,  398 ;  22  Barb.,  269 :  44  Barb.,  164 ;  2  E.  D.  8., 
407;  45Ind.,  583:  35  Wis.,  388;  50  Am.  Dec.,  250(19 
Conn.,  376) ;  15  Am.  Rep.,  280  (45  Ind.,  576). 


STILES  AND  STILES 
HOOKER  AND  HOOKER. 

Witnesses — Donor  of  Mill  and  the  Miller  Compe- 
tent in  Suit  concerning  the  Mill — Grant  of 
Use  of  Water  at  a  Certain  Height  Presumed 
after  20  Years — Height  Cannot  be  Increased — 
Defenses. 

A  father  built  a  grist-mill,  and  made  a  parol  gift 
of  it  to  his  sons,  who  took  possession ;  and  sued  the 
owners  9f  a  mill  below  for  flowing  the  water  back, 
so  as  to  injure  the  mill  of  the  sons.  Held,  that  the 
father  was  a  competent  witness  for  his  sons. 

Held,  also,  that  the  miller  who  attended  the  sons' 
grist-mill,  receiving  half  the1  toll  as  a  compensation, 
was  a  competent  witness  for  them. 

Where  one  has  had  the  use  of  water  at  a  given 
height  for  20  years,  a  grant  will  be  presumed  of  the 
privilege  of  using  it  at  that  height,  but  nothing 
more.  And  if  he  repairs  his  dam  which  has  kept  the 
water  at  that  height,  so  as  to  raise  the  water  still 
higher,  and  flow  it  back  upon  his  neighbor's  mill, 
an  action  lies,  though  the  dam  itself  remain  at  its 
ancient  height.  The  question  is  not  upon  the  height 
of  the  dam,  but  of  the  water. 
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It  is  no  defense  to  an  action  for  flowing  back 
wjttiT,  no  as  to  injure  the  plaintiff's  mill,  that  his 
mill  was  built  on  a  stream  which  is  a  public  high- 
way: and  is,  therefore,  a  public  nuisance.  That 
question  lies  between  the  people  and  the  owner. 

Citation-3  Cal.,  316, 819. 

CASE  for  obstructing  a  water-course,  and 
flowing  it  back  on  the  plaintiffs'  mill,  so  as 
to  render  it  less  useful  to  them;  tried  at  the 
Cortland  Circuit,  Jan.  28, 1825,  before  Throop, 
Circuit  J.,  when  a  verdict  was  found  for  the 
plaintiffs.  A  motion  was  now  made,  in  behalf 
of  the  defendants,  for  a  new  trial,  on  grounds 
which  are  stated  in  the  opinion  of  the  court. 

Messrs.  8,  Sherwood  and  D.  Cody,  for  the  mo- 
tion. 

Mr.  J.  A.  Spencer,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  The  plaintiffs 
and  defendants  own  mills  on  the  same  stream 
— the  former  about  three  fourths  of  a  mile 
above  the  latter.  The  defendants'  dam  and 
267*]  mills  *were  built  in  1797  and  repaired 
in  1806  and  1816.  The  plaintiffs' dam  and  mills 
were  built  in  1809.  They  allege  that  in  1816 
the  defendants  raised  their  dam,  so  as  to  flow 
the  water  back  upon  the  plaintiffs'  water- 
wheel.  The  proof  was  very  contradictory,  and 
much  of  it  very  positive.  *  The  jury  have  de- 
cided upon  the  force  of  it,  and  they  are  sup- 
ported in  their  decision.  The  plaintiffs'  wit- 
nesses testify  to  the  effect  of  the  repairs  in  1816 
upon  natural  and  fixed  objects.  A  certain 
spring  of  water  was  never  overflowed  by  the 
defendants'  pond  before,  but  it  has  been  since 
the  repairs.  So,  too,  the  plaintiffs'  water- 
wheel  was  never  flooded  before,  but  has  been 
since.  The  defendants'  testimony  is  very  full 
that  the  dam  was  not  raised.  The  fact,  un- 
doubtedly, is,  that  the  water  flows  back  farther 
than  it  did  when  the  plaintiffs  built  their  dam 
and  mills. 

The  defendants  complain  that  the  judge  im- 
properly received  the  evidence  of  Burdick,  the 
miller.  He  received  half  the  toll  of  the  plaint- 
iffs' grist-mill,  as  compensation  for  attending 
the  mill.  But  that  gave  him  no  right  to  what 
might  be  recovered  in  this  suit. 

Jonah  Stiles,  too,  the  father  of  the  plaintiffs, 
was  objected  to  as  incompetent.  He  built  the 
mill  and  gave  it  to  the  plaintiffs,  but  had  not 
conveyed  it.  He  could  not  claim,  however,  any 
part  of  the  damages  to  be  recovered.  Neither 
he  nor  Burdick,  the  miller,  had  any  direct  in- 
terest; though  the  circumstances  mentioned 
went  to  their  credit,  not  to  their  competency. 

The  judge  was  requested  to  charge  the  jury, 
that  if  the  defendants'  dam  had  not  been  raised 
for  20  years  previous  to  the  suit,  and  the  de- 
fendants had  enjoyed  it  at  that  height,  the 
plaintiffs  could  not  sustain  their  action.  The 
judge  declined  charging  in  that  way,  but  told 
the  jury  that  the  plaintiffs  did  not  claim  any 
damage  previous  to  1816;  but  complained  that 
the  defendants  had  raised,  or  so  altered  it,  that 
the  water  set  up  further  than  it  did  before. 
And  if  they  were  satisfied  that  the  defendants 
had  so  raised  the  water  in  1816,  to  the  preju- 
dice of  the  plaintiffs,  they  were  entitled  to  re- 
cover. If  not,  they  ought  to  find  for  the  de- 
fendants. 

2O8*]  *Tbe  difference  between  the  judge 
and  the  counsel  is  this:  the  judge  did  not  deny 
that  the  exclusive  enjoyment  or  the  water  for 
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20  years  was  a  good  bar  to  the  plaintiffs' 
claim;  but  he  required  that  such  enjoyment 
should  be  proved;  whereas,  the  defendants' 
counsel  placed  their  right  upon  the  height  of 
their  dam.  The  dam  may  have  been  equally 
high;  but  if,  by  sluices  or  waste- weirs,  the 
water  was  suffered  to  pass,  so  that  the  injury 
was  not  done  to  the  plaintiffs'  mill  for  20  years, 
they  had  no  right  of  action,  and  their  acquies- 
cence in  the  height  of  the  defendants'  dam, 
cannot  be  urged  against  them.  To  allow  the 
defendants,  after  20  years,  to  raise  the  water, 
when  they  never  had  raised  it  before,  would 
be  a  violation  of  the  principle  upon  which  they 
claim.  A  grant  is  presumed  from  20  years  un- 
interrupted use  of  water  at  a  certain  height. 
And  if,  for  20  years,  the  defendants  have  raised 
their  water  but  5  feet;  and  afterwards  they 
raise  it  6  feet,  by  the  same  dam;  and  the  addi- 
tional foot  injures  the  plaintiffs,  they  are  enti- 
tled to  damages.  The  judge  was  right.  It  is 
not  the  height  of  the  dam,  but  of  the  water 
which  does  the  injury. 

The  only  remaining  objection  is,  that  the 
plaintiffs  cannot  complain,  because  their  dam 
and  mills  are  a  nuisance,  as  being  built  upon  a 
stream  declared  by  statute  to  be  a  public  high- 
way. The  answer  is,  that  the  question  of  pub- 
lic nuisance  is  not  inquirable  of  in  this  collat- 
eral way.  If  the  dam  be  a  nuisance,  there  is  a 
mode  of  abating  it;  but  that  is  not  a  defense  in 
this  suit.  (3  Cai.,  315,  per  Thompson,  J.;  Id., 
319,  per  Kent,  Ch.  J.) 

New  trial  denied. 

Cited  In— 9  Cow.,  282 ;  10  Wend.,  176 ;  15  Wend.,  395  " 
5  Paige,  148 :  9  Paige,  563 ;  9  Barb.,  361 ;  14  Barb.,  467  ; 
23  Barb.,  477  ;  30  Am.  Dec.,  71 ;  44  Am.  Dec.,  763  (8 
Blackf..  175). 


•REYNOLDS  [*269 

v. 
ORVIS,  Impleaded  with  HERRICK. 

Paupers — Direction  of  Warrant,  for  Examina- 
tion of— Irregular  Proceedings,  Void — Action 
Against  Justices  for  False  Imprisonment,  Sus- 
tained— Service  of  Process  by  Unauthorized 
Persons,  Void. 

Semble  that  a  warrant  for  the  examination  of  a 
pauper,  under  the  Statute,  1  R.  L.,  281,  sec.  7,  may  be 
directed  to  any  constable  of  the  county  where  the 
pauper  resides.  But  it  cannot  be  executed  by  a  con- 
stable of  any  other  town  than  that  where  the  pau- 
per resides. 

Where  justices  issued  such  a  warrant,directed  and 
delivered  by  them  to  a  constable  of  another  town, 
who  arrested  and  brought  the  pauper  before  one  of 
them  and  another  justice ;  and  these  two  justices 
examined  the  pauper,  and  made  an  order  of  remov- 
al, which  was  executed ;  held,  that  the  proceedings 
werecoram non jwdic^and  void;  though  no  objec- 
tion was  made  by  the  pauper  to  the  informality. 

Held,  that  false  imprisonment  would  lie,  in  such 
case,  against  the  justices  who  issued  the  process, 
and  delivered  it  to  the  constable. 

Otherwise,  had  the  pauper  appeared  voluntarily, 
and  submitted  to  an  examination. 

Where  a  statute  requires  that  a  certain  person 
shall  execute  process,  and  it  is  executed  by  another,, 
such  a  proceeding  is  void.  It  gives  no  jurisdiction; 
and  all  the  subsequent  proceedings  upon  it  are 
carom  non  judice,  and  void. 

Citations-1  R.  L.,  280,  281 ;  19  Johns.,  39. 


NOTE. — Judicial  officers— Personal  liahility  of.  See 
Henderson  v.  Brown,  1  Cai.,  92,  note ;  Seaman  v.  Pat- 
ten, 2  Cai.,  312,  note;  Yates  v.  Lansing,  9  Johns.,  395, 
note;  Wallsworth  v.  M'Cullough,  10  Johns., 93, note. 
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FTIRESPASS  and  false  imprisoment ;  tried  at 
J-  the  Jefferson  Circuit,  June  25, 1825,  before 
Williams,  Circuit  J. 

At  the  trial,  the  following  facts  are  in  evi- 
dence: The  plaintiff  was  a  resident  of  the 
Town  of  Le  Ray,  in  Jeff.  Co.,  having  been  as- 
sessed and  paid  taxes  there  in  1817  and  1821. 
In  June,  1823,  Orvis,  the  defendant,  and  Ham- 
lin  being  justices  of  that  county  issued  a  war- 
rant directed  to  any  constable  of  the  County 
of  Jefferson,  commanding  him  to  bring  the 
plaintiff  before  them  to  be  examined  as  a  pau- 
per. This  warrant  was  delivered  by  them  to  a 
constable  of  the  Town  of  Philadelphia  in  the 
same  county,  who  apprehended  and  brought 
the  plaintiff  before  the  defendants,  Orvis  and 
Herrick,  the  latter  also  a  justice  of  that  county. 
He  was  examined  by  them  touching  his  last 
place  of  legal  settlement.  They  made  an  order 
to  remove  him  and  his  two  sons  from  Le  Ray 
to  Greenfield,  in  Saratoga  Co. ,  and  they  were 
removed  accordingly  from  constable  to  con- 
stable, &c. 

The  plaintiff  offered  to  prove,  that  on  his 
examination,  he  stated,  under  oath,  that  he 
had  paid  taxes  two  years,  but  not  in  succession, 
in  Le  Ray;  and  offered  other  proof  of  the  same 
facts,  which  the  justices  refused  to  hear,  and 
decided  that  he  was  not  settled  in  Le  Ray;  and 
could  not  legally  be  settled  there  without  own- 
ing real  estate. 

The  judge  overruled  the  evidence,  and  non- 
suited the  plaintiff ;  and  a  motion  was  now 
made  to  set  aside  the  nonsuit,  and  for  a  new 
trial,  on  a  bill  of  exceptions  containing  the 
above  facts. 

Mr.  C.  E.  Clark,  for  the  plaintiff.  The  war- 
rant was  not  only  misdirected,  but  delivered 
27O*]  to  the  wrong  officer,  and  *executed  by 
Orvis'  express  direction.  They  could  not,  in 
this  way,  gain  jurisdiction  of  the  plaintiff's 
person.  The  warrant  should,  by  the  statute, 
have  been  directed  to  and  executed  by  a  con- 
stable of  the  town  concerned.  (1  R.  L.,  281, 
sec.  7.)  The  justices  are  limited  to  this  course, 
in  express  terms. 

The  same  justices  who  issued  the  warrant 
should  have  taken  the  examination.  It  was  re- 
turnable before  them.  The  warrant,  arrest  and 
examination  being  thus  palpably  irregular,  any 
proceedings  founded  upon  them  were  coram 
uonjudice  and  void.  There  is  no  provision  in 
the  statute  for  making  the  warrant  returnable 
before  magistrates  other  than  those  who  is- 
sue it. 

There  is  no  doubt  this  plaintiff  has  been 
most  illegally  and  vexatiously  removed  from 
his  plain  legal  settlement.  Magistrates  are 
bound  to  take  notice  at  their  peril,  that  the 
pauper  is  an  inhabitant  of  the  town  where  he 
becomes  chargeable.  If  he  be  so,  they  have  no 
jurisdiction.  There  was  no  need  of  the  plaint- 
iff's paying  taxes  two  years  in  succession  to 
constitute  a  settlement.  (20  Johns.,  282.) 

To  warrant  the  justices  in  proceeding,  they 
must  have  jurisdiction  of  the  person  and  proc- 
ess, as  well  as  the  subject-matter.  They  de- 
rive their  jurisdiction  from  the  statute,  and  if 
they  have  not  followed  it,  they  are  trespassers. 

Mr.  B.  F.  Butler,  contra.  The  question  is, 
whether  the  justices  had  jurisdiction.  What 
was  necessary  to  this?  It  is  said,  the  fact  of 
wanting  a  legal  settlement  in  Le  Ray.  This  we 
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deny.  They  might  act  on  the  information  of 
any  set  of  Overseers  in  the  county,  or  even  on 
their  own  suspicion.  Either  will  give  them 
jurisdiction,  on  which  they  may  issue  their 
warrant.  No  sort  of  proof  is  necessary.  The 
pauper  being  brought  before  them,  or  volun- 
tarily appearing,  gives  complete  jurisdiction. 
Reynolds  was  properly  before  the  defendants. 
True  the  statute  cited  requires  that  the  war- 
rant shall  go  to  a  constable  of  the  town  ;  and 
this  would,  doubtless,  have  been  more  formal; 
but  does  such  a  slight  irregularity  make  the 
justices  trespassers?  The  complaint  against  the 
pauper  may  be  *made  to  the  justices  [*271 
of  any  town  in  the  county.  Their  territorial 
jurisdiction  is  co-extensive  with  the  county.  If 
the  direction  had  been  to  an  officer  of  another 
county,  I  agree  there  would  have  been  a  want 
of  jurisdiction  to  arrest.  The  constable  too,  in 
this  case,  had  power  to  execute  the  process  in 
every  part  of  the  county. 

It  is  objected  that  a  justice  was  called  to  sit, 
before  whom  the  process  was  not  returnable. 
True  there  is  no  express  provision  in  the  stat- 
ute warranting  this ;  nor  do  we  think  it  nec- 
essary there  should  be.  Even  if  Reynolds  had 
come  before  the  justices  without  any  warrant 
at  all,  their  authority  would  have  been  com- 
plete. It  does  not  appear  that  he  made  any  ob- 
jection to  the  mode  of  being  brought  before 
them.  It  is  the  same  case  as  if  he  had  volun- 
tarily appeared.  He  should  have  objected  to 
the  informality ;  and  not  having  done  so,  he 
waived  it.  (8  Johns.,  44,  51.)  When  the  jus- 
tices made  the  adjudication  of  settlement  and 
order  of  removal,  they  acted  judicially,  and 
the  record  of  their  proceedings  is  conclusive. 

Mr.  Clarke,  in  reply,  said  there  was  nothing 
in  the  statute  which  authorized  an  examination 
without  process  issued  and  executed.  This 
must  be  in  a  particular  form,  or  there  is  a  want 
of  jurisdiction. 

Curia,  per  WOODWORTH,  J.  If  this  action 
can  be  sustained,  it  must  be  on  the  ground  that 
the  justices  had  no  jurisdiction  of  the  process, 
and  of  the  person  of  the  plaintiff.  It  appears 
to  me  the  sole  question  is,  whether  the  arrest 
and  detention,  under  the  process  issued  to 
bring  the  plaintiff  before  the  justices  for  ex- 
amination, was  not  a  false  imprisonment.  After 
the  plaintiff  was  before  them,  if  he  voluntarily 
submitted  to  an  examination,  and  the  justices 
erred  in  the  subsequent  proceedings,  yet,  as  they 
then  had  jurisdiction  of  the  person  and  subject- 
matter,  those  proceedings  were  not  void,  but 
voidable — liable  to  be  reversed  for  error,  but 
not  coram  nonjudice,  so  as  to  lay  the  foundation 
for  an  action  of  trespass. 

The  7th  section  of  the  Statute,  1  R.  L.,  280, 
281,  directs  that  the  warrant  shall  be  issued  to 
the  constable  of  the  *town  likely  to  be-[*272 
come  chargeable.  In  this  case  the  warrant  was 
directed  to  any  constable  of  the  county.  The 
direction  was  more  extensive  than  the  statute  ; 
but  it  necessarily  included  the  constables  of  the 
Town  of  Le  Ray  ;  omne  majus  in  se  continet 
minus.  I  rather  consider  this  as  surplusage, 
that  might  be  rejected,  had  a  constable  of  Le 
Ray  served  the  process.  I  think  it  would  be  a 
substantial  compliance  with  the  Act.  The  stat- 
ute is  explicit  that  the  constable  of  the  town 
shall  be  commanded  to  bring  the  stranger  be- 
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fore  the  justices,  and  the  justices  are  author- 
ized to  examine  every  stranger  so  brought  be- 
fore them;  and  if,  upon  such  examination, they 
shall  find  him  likely  to  become  a  charge,  they 
may  remove.  The  right  to  bring  a  person  for 
examination  is  given;  the  manner  that  right  is 
to  be  exercised  is  prescribed.  When  a  rule  is 
laid  down  for  the  government  of  inferior  juris- 
dictions, we  are  not  at  liberty  to  inquire  whether 
it  can  be  safelv  departed  from ;  whether  the 
mode  pursued  is  equally  beneficial  to  the  party, 
as  that  pointed  out  by  the  statute.  The  answer 
to  arguments  of  this  kind,  is,  that  the  law  has 
prescribed  the  manner  in  which  the  person  of 
the  pauper  may  be  apprehended.  If  the  ap- 
pearance of  the  pauper  is  not  voluntary,  juris- 
diction of  his  person  cannot  be  acquired,  un- 
less the  course  prescribed  is  pursued.  Here 
there  was  no  assent,  no  waiver  of  the  right  to 
question  the  legality  of  his  caption  and  deten- 
tion. He  was  Brought  before  the  justices  by 
compulsion — illegally  held  as  a  prisoner,  and 
examined.  No  question  was  raised  at  the  time 
respecting  the  arrest,  or  whether  he  waived  any 
previous  irregularity.  If  it  had  appeared  in 
the  bill  of  exceptions,  that  the  plaintiff  con- 
sented to  be  examined,  such  consent  would 
only  go  to  warrant  the  subsequent  proceedings. 
It  would  leave  the  question  untouched,  whether 
the  justices  had  illegally  caused  him  to  be  ar- 
rested. He  cannot  be  precluded  from  his  ac- 
tion for  his  illegal  imprisonment,  unless  he 
voluntarily  submitted  to  it,  and  waived  the  ir- 
regularity in  the  process. 

In  this  case,  the  warrant  was  delivered  to  a 
constable  of  a  different  town,  not  authorized  by 
2  7  3*]  the  statute  to  serve  it.  *He  arrested  the 
plaintiff  by  order  from  the  justices  and,  conse- 
quently, if  there  was  no  authority,  they  are 
trespassers.  This  part  of  the  case  does  not  im- 
plicate Herrick,  one  of  the  defendants.  He 
was  not  one  of  the  justices  who  issued  the  war- 
rant. His  liability  will  depend  on  the  regular- 
ity of  the  subsequent  proceedings.  Without 
deciding  whether  it  was  or  was  not  competent 
for  the  defendants  to  take  the  examination  and 
make  the  order  of  removal,  Herrick,  not  being 
one  of  the  justices  who  issued  the  warrant,  it 
may  be  observed,  that  if  the  opinion  expressed 
as  to  the  apprehension  and  imprisonment  of 
the  plaintiff  be  correct,  it  follows  that  the  sub- 
sequent proceedings  cannot  be  supported.  I 
admit  that,  had  it  appeared  that  the  plaintiff 
voluntarily  consented  to  be  examined,  it  would 
not,  as  to  the  subsequent  proceedings,  be  ma- 
terial to  inquire  in  what  manner  the  plaintiff 
came  or  was  brought  before  the  justices.  But 
consent  cannot  be  inferred,  when  it  appears, 
that,  at  the  time  of  examination,  the  plaintiff 
was  held  as  a  prisoner  under  an  unlawful  ar- 
rest. His  acts  are  referrible  rather  to  constraint 
than  otherwise.  The  subsequent  proceedings, 
then,  can  only  be  supported  by  showing  that 
the  previous  steps  were  upon  authority  of  law. 
The  statute  confers  the  power  to  remove,  if, 
upon  such  examination,  the  justices  shall  find 
the  pauper  is  likely  to  become  a  charge  ;  that 
is.  upon  an  examination,  had  in  consequence 
of  the  apprehension  and  bringing  the  pauper 
before  them,  in  the  manner  directed  by  the 
Act.  The  statute  confers  no  power  to  remove 
upon  an  examination  of  the  pauper,  when  it 
appears  that  he  has  been  wrongfully  impris- 
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oned,  and  illegally  brought  before  the  justices. 
It  is  only  upon  an  examination  when  the  pau- 
per is  rightfully  brought  before  them.  The 
statute,  when  speaking  in  the  7th  section,  if 
upon  such  examination,  intends  that  it  shall  be 
had,  and  predicated  on  the  proceedings  pre- 
viously prescribed.  If  there  teas  been  a  failure 
in  this  respect  (and  there  is  no  evidence  of  a 
voluntary  appearance  and  consent  to  be  exam- 
ined, which  I  have  no  doubt  would  be  within 
a  just  construction  of  the  statute),  it  seems  to 
follow,  that  the  order  of  removal  and  the  pro- 
ceedings under  *it,  are  void.  The  doc-  [*274 
trine  advanced  is  supported  by  the  case  of  Big- 
low  v.  Stearns,  19  Johns.,  8.  It  is  there  laid 
down,  that  if  a  court  of  limited  jurisdiction  is- 
sues process  which  is  illegal  ;  or  if  a  court, 
whether  its  jurisdiction  be  limited  or  not, holds 
cognizance  of  a  cause  without  having  gained 
jurisdiction  of  the  person  of  the  defendant,  by 
having  him  before  them  in  the  manner  required 
by  law,  the  proceedings  are  void. 

In  that  case  Oh.  J.  Spencer  observed  :  "I 
consider  it  perfectly  well  settled,  that  to  justi- 
fy an  inferior  magistrate  in  committing  a  per- 
son, he  must  have  jurisdiction,  not  only  of  the 
subject-matter  of  the  complaint,  but  also  of  the 
process  and  the  person  of  the  defendant." 

On  these  grounds,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover.  The  nonsuit 
must  beset  aside,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

New  trial  granted. 

Cited  in-1  Lans.,  78 ;  16  Barb.,  306 :  9  Bos.,  88. 


POWERS  t>.  WILSON,  Sheriff  of  CLINTON. 

Escape — Subsequent  Consent  or  Agreement  by 
Plaintiff,  on  a  Good  Consideration,  Discharges 
Sheriff—  Discharge  of  Judgment — Pleading. 

Consent  or  agreement  by  the  plaintiff  to  an  escape, 
after  it  has  happened.without  consideration,  will  not 
discharge  the  sheriff. 

Otherwise,  where  it  is  upon  good  consideration. 

Where  the  plaintiff  agreed  with  the  sheriff,  in  con- 
sideration that  he  would  not  retake  W.,  who  had  es- 
caped from  a  ca.  sa.  at  the  suit  of  the  plaintiff,  that 
he  would  not  sue  the  sheriff  without  notice  and 
reasonable  time  to  retake.  &c.:  held,  that  he  could 
not  sue  without  such  notice,  the  consideration  be- 
ing a  good  one. 

The  plaintiff's  consent  that  a  prisoner  at  his  suit 
on  ca.  sa.  may  go  at  large,  is  a  discharge  of  the  judg- 
ment. 

Construction  of  a  plea  of  consent  to  an  escape,  or 
agreement  not  to  sue  for  an  escape,  as  to  the  degree 
of  certainty  necessary  to  identify  the  escapes  de- 
clared on  with  the  escape  pleaded,  on  general  de- 
murrer. 

Citations— 1  Sulk.,  271 ;  16  Johns.,  183 ;  Barnes,  205: 
2  East,  243;  7  T.  R..  420;  6  T.  R..  525;  6  Johns.,  364; 
11  Johns.,  476;  Z  Johns.  Ch.,  430 ;  1  Barn.  &  Aid.,  297. 

ON  demurrer  to  the  defendant's  3d  and  4th 
pleas.  The  declaration  was  In  debt  for  the 
escape  of  one  Woodward  from  the  jail  of  Clin- 
ton Co.,  where  he  was  in  the  defendant's  cus- 
tody on  a  ca.  sa.  upon  a  judgment  of  this  court 
at  the  suit  of  the  plaintiff.  The  escape  was 
laid  Sept.  9.  1826  ;  and  the  memorandum  was 
of  October  Term,  1826. 

The  defendant  pleaded,  3d,  that  the  prison- 
er, Apr.  14,  1826,  privately,  and  without  the 
knowledge  *of  the  defendant,  escaped,  f*275 
&c.  That  the  plaintiff,  afterwards,  on  the  same 
day,  and  before  the  commencement  of  this  suit, 
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at,  &c.,  in  consideration  that  the  defendant 
would  not  then  and  there  make  fresh  pursuit 
after,  and  retake  and  recommit  Woodward  to 
the  jail,  &c.,  agreed  with  the  defendant  not  to 
sue  him,  or  the  bail  of  Woodward,  for  the  es- 
cape, until  he  gave  notice  and  a  reasonable  time 
to  the  defendant,  to  retake  and  recommit 
Woodward.  That,  therefore,  Woodward  re- 
mained at  large.  That  the  plaintiff  did  not, 
before  commencing  this  suit,  give  the  notice 
and  reasonable  time,  &c. 

The  4th  plea  stated  that  Woodward,  Apr.  14, 
1826,  being  then  on  the  jail  limits  in  custody  of 
the  defendant,  by  virtue  of  the  ca.  sa.,  &c.,  the 
plaintiff,  with  the  intent  and  purpose  to  cause 
Woodward  to  escape  and  go  out  of  the  liberties 
of  the  jail.  &c.,  made  his  certain  instrument  in 
writing  in  the  words  and  figures  following,  to 
wit : 

"CLINTON  COM.  PLEAS. 

HENRY  POWERS  } 

v.  \ 

JONATHAN  WOODWARD.  ) 

Ca.  sa.  Whereas,  the  defendant,  Jonathan 
Woodward,  in  this  cause,  has  escaped  from  the 
limits  of  the  jail  of  the  County  of  Clinton  ;  I 
hereby  agree  not  to  sue  the  sheriff  or  his  bail 
for  such  escape,  until  giving  notice  and  a  rea- 
sonable time  to  said  sheriff  to  retake  the  said 
defendant,  and  recommit  him.  Plattsburgh, 
April  14th,  1826.  HENRY  POWERS." 

And  then,  &c. ,  delivered  this  instrument  to 
Woodward,  as  and  for  an  authority  to  him  to 
escape  and  go  at  large,  out  of  the  limits,  &c. 
And  that  he  did,  thereupon,  by  virtue  of  the 
instrument,  and  in  pursuance  of  the  intent,  li- 
cense and  permission  of  the  plaintiff,  and  by 
his  procurement,  escape,  and  go  put  of  the  lim- 
its, &c. ;  and  that  the  plaintiff  did  not,  before 
the  commencement  of  this  suit,  give  the  notice 
and  reasonable  time,  &c. 
276*]  *Mr.  W.  G.  Watson,  in  support  of  the 
demurrer,  cited  1  Salk.,  561  ;  16  Johns.,  183  ; 
3  Id.,  211 ;  20  Id.,  427  ;  3  Lev.,  167  ;  Com. 
Dig.,  Pleader,  G,  7. 

Mr.  J.  Lynde,  contra,  cited  5  Johns. ,  364  ;  2 
East,  243. 

Curia,  per  SUTHERLAND,  J.  There  is  no 
doubt,  that  if  a  defendant  in  execution  escape 
from  the  limits,  without  the  assent  of  the  cred- 
itor, and  he  subsequently  assents  to  the  escape, 
and  agrees  that  he  may  remain  off,  yet  the  sub- 
sequent assent  will  not  make  it  an  escape  with 
the  consent  of  the  plaintiff  ;  and  he  may  either 
retake  the  party,  or  have  his  remedy  against 
the  sheriff  for  the  escape.  The  right  of  action 
having  once  accrued,  nothing  but  a  release  or 
an  agreement,  for  a  valuable  consideration, can 
defeat  it.  Scott  v.  Peacock,  1  Salk.,  271  ;  Sweet 
v.  Palmer,  16  Johns.,  183. 

It  is  equally  well  settled,  that  if  ^  creditor 
gives  his  debtor,  who  is  in  execution,  permis- 
sion to  go  at  large,  beyond  the  jail  liberties,  the 
judgment  is  discharged  ;  and  the  plaintiff  can 
neither  issue  a  new  execution,  nor  maintain  an 
action  for  the  escape  against  the  sheriff .  Barnes 
205  ;  2  East,  243  ;  7  T.  R,  420  ;  6  Id.,  525  ;  5 
Johns.,  364;  11  Johns.,  476;  2  Johns.  Ch.,  430; 
1  B.  &  A.,  297  ;  16  Johns.,  183. 

The  only  question  in  relation  to  the  third  plea 
is,  whether  it  states  a  good  consideration  for 
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the  agreement,  not  to  sue  the  sheriff  for  the  es- 
cape, without  giving  him  notice,  and  a  reason- 
able time  to  retake  the  prisoner.  The  agree- 
ment, as  stated  in  that  plea,  was  subsequent  to 
the  escape  and,  therefore,  did  not  discharge  the 
judgment," or  deprive  the  plaintiff  of  the  right 
to  retake  his  debtor. 

I  am  inclined  to  think  the  consideration  for 
the  agreement  was  sufficient.  Though  the 
plaintiff  had  a  right  of  action  against  the  sher- 
iff, immediately  upon  the  escape,  yet  it  was  li- 
able to  be  defeated  by  the  recaption  of  the  pris- 
oner before  suit  brought.  We  are  bound  to 
presume  that  the  prisoner  might  have  been 
retaken  at  any  time.  The  agreement  on  the  part 
of  the  plaintiff  admits  it ;  for,  in  consideration 
of  the  promise  of  the  defendant  not  to  retake 
*the  prisoner,  he  agrees  not  to  sue  with-[*27  7 
out  giving  notice.  The  sheriff,  therefore,  in 
consideration  of  the  plaintiff's  agreement,omits 
to  discharge  himself  from  his  liability  to  an  ac- 
tion for  the  escape,and  agrees  that  that  liability 
shall  continue  for  an  indefinite  period.  This 
was  an  injury  or  hazard  to  the  sheriff,  which 
was  a  good  consideration  for  the  promise  of  the 
plaintiff.  The  enlargement  of  the  debtor  may 
also  have  been  a  positive  advantage  to  the  cred- 
itor ;  or  he  may  have  anticipated  that  it  would 
have  been  so,  in  affording  the  debtor  an  oppor- 
tunity, by  his  labor  or  otherwise,  of  procuring 
the  means  for  satisfying  the  plaintiff's  demand. 

The  consideration  for  the  promise  was,  there- 
fore, sufficient ;  and  the  plea  is  substantially 
good. 

The  4th  plea  alleges,  that  the  prisoner,  by  vir- 
tue of  the  instrument  in  writing  set  forth  in  the 
plea,  and  in  pursuance  of  the  intent,  license 
and  permission  of  the  plaintiff,  and  by  his  pro- 
curement, did  escape  and  go  out  of  the  limits, 
&c.  This  is  admitted  by  the  demurrer;  and  is, 
unquestionably,  not  only  a  good  defense  to  the 
sheriff,  but  a  discharge  of  the  judgment.  It  is 
said  that  it  appears  from  the  instrument  itself, 
that  the  debtor  had  escaped  before  it  was  exe- 
cuted. It  is  true  that  it  contains  a  recital  that 
Woodward(had  escaped;  but  the  plea  expressly 
averring  that  it  was  made  with  the  intent  and 
purpose  of  procuring  and  causing  him  to  es- 
cape, and  that  it  was  delivered  to  him  as  an  au- 
thority for  him  to  go  at  large,  and  that  he  did 
thereupon  escape  and  go  at  large,  the  recital  in 
the  instrument  must  be  taken  to  be  false,  and  to 
have  been  introduced  for  the  express  purpose 
of  giving  a  legal  color  to  the  transaction. 

But  it  is  said  that  the  escapes  mentioned  in 
the  pleas  do  not  appear  to  be  the  same  escapes 
for  which  the  action  was  brought.  There  is  no 
express  averment  in  the  pleas  that  they  are  the 
same.  But  it  appears,  with  sufficient  certainty, 
upon  a  general  demurrer.  The  declaration  is 
of  October  Term,  1826,  and  alleges  the  escape 
to  have  been  Sept.  9,  1826.  The  pleas  both  al- 
lege *that  the  debtor  was  in  custody  [*278 
Apr.  14.  All  escapes  prior  to  that  time,  there- 
fore, were  purged  by  his  return,  and  they  ad- 
mit that  he  has  not  been  in  custody  subsequent 
to  that  time.  The  escape  mentioned  in  the 
pleas,  therefore,  must  be  the  same  for  which 
the  action  was  brought. 

The  license  or  agreement  being  entitled  in  a 
suit  in  the  Common  Pleas,  does  not  affect  the 
substance  of  the  pleas.  It  was,  undoubtedly, 
a  clerical  mistake. 
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The  defendant  is,  therefore,  entitled  to  judg- 
ment, with  leave  to  the  plaintiff  to  withdraw 
his  demurrers,  and  reply,  on  payment  of  costs. 

Rule  accordingly. 

Cited  In— 3  Wend.,186  :  6  Wend.,243:  10  Wend.,*58; 
4  Barb.,  50 ;  44  Barb.,353 ;  60  Barb.,  344  ;  53  How.  Pr., 
340. 


EDSON  v.  WESTON. 

Bailments— Naked  Bailee  Liable  for  Gross  Neg- 
lect Only— Discharge  of  Bailee — Pleading — 
What  Defense  Admissible  under  General  Issue. 

A  naked  bailee  of  a  chattel,  e.g.,  one  who  gives  a 
receipt  for  it  to  be  kept  and  delivered  to  another  at 
a  certain  time  without  reward,  is  responsible  for 
gross  neglect  only. 

If  a  chattel  be  taken,  from  one  who  receipts  and 
promises  in  writing  to  redeliver  it,  by  another  who 
has  a  paramount  title,  the  bailee  is  discharged. 

Thus,  where  a  constable  had  levied  on  chattels,  by 
virtue  of  a  justice's  execution,  but  left  them  with 
the  defendant,  who  pledged  them  to  E.  to  whom  W. 
gave  a  receipt,  promising  to  redeliver  them  at  a 
certain  day ;  and  before  that  day,  the  constable  took 
them  from  W.,  and  they  were  afterwards  sold  on 
junior  executions;  held,  that  this  discharged  the 
promise  of  W. 

In  an  action  of  assumpsit  by  E,  against  W.,  held, 
that  these  circumstances  were  a  good  defense  upon 
the  general  issue. 

Anything  which  goes  in  discharge  of  a  promise, 
is  admissible  in  evidence  under  the^general  issue. 

Citations— Yelv.,  23;  Pow.  Contr.,  249 ;  1  Chit.  PL, 
470.  471. 

\  SSUMPSIT  against  the  defendant.as  bailee, 
J\.  for  not  delivering  to  the  plaintiff  a  horse 
and  harness,  as  he  had  promised  ;  tried  at  the 
Saratoga  Circuit,  June  2,  1825,  before  Wai- 
worth,  Circuit  J.  Plea,  the  general  issue. 

At  the  trial,  it  appeared  that  the  defendant 
executed  to  the  plaintiff  an  instrument  in  writ- 
ing, dated  June  29, 1821, by  which  he  acknowl- 
edged that  he  had  received  of  the  plaintiff  the 
horse  and  harness  in  question,  the  property  of 
G.  M.  Fowle,  said  to  be  holden  by  the  plaint- 
iff in  pledge  ;  and  he  stipulated  to  deliver  them 
to  the  plaintiff  at  Waterford,  Saratoga  Co. ,  or 
to  leave  them  for  him  at  one  of  the  principal 
taverns  there,  on  or  before  July  20,  then  next. 
279*]  The  horse  and  harness  had  been,*June 
25  in  the  same  year,  levied  on  by  a  constable 
of  Waterford,  by  virtue  of  two  justice's  execu- 
tions against  Fowle,  who  afterwards  and  be- 
fore the  receipt  was  executed  by  the  defend- 
ant, delivered  them  to  the  plaintiff  in  pledge 
for  the  binount  of  those  executions,  and  a  debt 
due  the  plaintiff  and  one  Foster  King  —  the 
whole  being  considerably  more  than  the  value 
of  the  articles. 

The  defendant  offered  to  prove,  that  before 
the  horse  and  harness  were  delivered  to  him,  a 
constable  of  Washington  Co.  had  levied  a  jus- 
tice's execution  against  Fowle,  on  the  same 
horse  and  harness;  and  that  after  the  defend- 
ant had  received  them, the  latter  constable  took 
them  from  him.  That  they  were  also  levied 
upon  by  executions  issued  on  certain  judg- 
ments against  Fowle.  obtained  after  the  date 
of  the  receipt;  and  finally,  July  11,  were  sold 
on  the  latter  executions;  the  creditors  in  these 
executions  having  paid  up  the  one  first  levied, 
in  Washington  Co.,  on  an  understanding  with 
the  constable  that  the  horse  and  harness  should 
be  delivered  over  and  sold  on  the  last. 

The  judge  overruled  this  evidence,  on  the 
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ground  that  it  was  not  admissible  under  the 
general  issue. 

Verdict  for  the  plaintiff. 

A  motion  was  now  made,  in  behalf  of  the  de- 
fendant, for  a  new  trial. 

Mr.  It.  Weston,  for  the  motion,  contended 
that  the  evidence  was  admissible  under  the  gen- 
eral issue.  (1  Chit.  PL,  471,  472,  &c.;  Com. 
Dig.,  PI.,  E,  13 ;  Wils.,  44 ;  2  H.  Bl.,  141  ;  5 
Mass.,  293  ;  11  Johns.,  531.) 

He  said  the  defendant  was  but  a  naked 
bailee,  who  is  responsible  for  gross  neglect 
only.  He  is  not  even  accountable  for  the  acts 
of  wrong-doers.  A  fortiori,  not  for  the  loss  of 
the  property  by  act  of  law.  (Bac.  Abr.,  An- 
sumpsit,  G;  Pow.Cont.,  248,  249;  2  Ld.  Raym., 
912-915;  2  Esp.  Dig.,  245,  Gould  ed.;Bull, 
N.  P.,  72 ;  Selw.  N.  P.,  304,  note  7,  Wh.  ed.; 
1  Esp.,  317;  1  Campb.,  139,  note;  2  Com.  Cont., 
388,  389  ;  2  Bl.  Com.,  452  ;  Com.  Dig.,  Action 
on  the  Case  for  Misfeasance,  *A,  4  ;  [*28O 
Jones,  Bailm.,  5,  .11,  12,  17,  25,  139,  140.) 

Messrs.  Doe  and  Kimbatt,  contra,  as  to  the 
question  whether  the  evidence  was  admissible 
under  the  general  issue,  cited  10  Johns.,  Ill, 
246  ;  12  Id.,  455  ;  2  B.  &  A.,  662. 

That  the  evidence  would  not  constitute  a  de- 
fense, they  cited  1  Cow.,  322,  and  contended 
that  as  the  property  was  to  be  delivered  to  the 
plaintiff  during  the  lifetime  of  the  Waterford 
execution,  the  easels  not  within  Brownv.  Cook, 
9  Johns.,  361. 

Curia,  per  SAVAGE,  Ch.  J.  But  two  ques- 
tions can  arise :  1.  Did  the  facts  offered  to 
be  proved  constitute  a  defense?  and  2.  Were 
they  admissible  under  the  plea  of  the  general 
issue? 

As  to  the  first  question.  The  defendant  ap- 
pears to  have  been  a  mere  depositary.  He  was 
neither  to  give  anything  for  the  use  of  the  prop- 
erty, nor  to  receive  anything  for  his  trouble  in 
taking  care  of  it.  He  was,  therefore,  answer- 
able for  gross  neglect  only.  The  facts  offered, 
would  constitute  a  defense  for  any  bailee.  The 
property  was  taken  by  paramount  authority — 
the  authority  of  law.  The  case  of  Shelbury  v. 
8cotsford,  Yelv. ,  23,  is  a  decisive  authority  upon 
the  point.  The  plaintiff  declared  that  he  was 
possessed  of  a  certain  horse,  and  lent  it  to  the 
defendant  to  ride  to  Y.,  and  to  deliver  it  back 
on  a  certain  day.  The  defendant  pleaded  that 
the  horse  belonged  to  J.  S.  before  the  plaintiff 
had  anything  in  him  ;  and  that  when  he,  the 
defendant,  had  rode  the  horse  to  Y.  and  was 
ready  to  redeliver  the  horse  to  the  plaintiff,  J. 
S.  retook  the  horse.  It  was  held  that  the  mat- 
ter alleged  by  the  defendant  discharged  the 
promise  ;  and  that  it  was  as  an  eviction  of  the 
horse  out  of  the  defendant's  possession. 

That  there  was,  in  this  case,  a  written  con- 
tract, does  not  vary  the  legal  liability  of  the 
defendant.  He  cannot  be  charged  in  this  form, 
further  than  he  would  be  by  implication  of 
law.  (Pow.  Cout.,  249.) 

It  does  not  appear  to  have  been  denied,  at 
the  trial,  that  the  facts  offered  afforded  a  good 
defense.  The  objection  *was  that  the  [*28 1 
defendant  could  not  avail  himself  of  the  de- 
fense, unless  pleaded  ;  or  on  notice,  with  the 
general  issue. 

In  assumpsit,  most  defenses  are  admissible 
under  the  general  issue.  The  plea,  indeed,  de- 
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nies  simply  that  there  was  such  a  contract. 
But  the  practice  under  it  has  been  to  receive 
evidence  of  matter  in  discharge,  or  excuse  of 
the  performance — as  a  release,  or  parol  dis- 
charge, payment,  or  that  it  became  impossible, 
or  illegal  to  perform  the  contract.  (1  Chit. 
PL,  470,  471,  and  cases  cited.)  In  general, 
anything  may  be  shown  which  proves  that  the 
plaintiff  never  had  a  cause  of  action.  In  this 
case,  no  cause  of  fiction  could  exist  till  the  20th 
of  July  ;  for,  till  then,  the  defendant  could  not 
be  required  to  return  the  horse  and  harness. 
But,  by  the  evidence  offered,  it  appears  that 
the  property  had  previously  been  taken  by  legal 
process,  and  against  the  will  of  the  defendant. 
There  is  no  ground  for  imputing  connivance 
between  him  and  those  who  took  out  the  proc- 
ess on  which  the  property  was  sold. 

I  am  of  opinion  that  the  judge  erred  in  re- 
fusing the  evidence  offered,  and  tha_t  a  new 
trial  should  be  granted. 

New  trial  granted. 

Cited  in— 8  Wend.,  614 :  9  Wend.,  331 ;  12  Wend., 
472,  565 ;  13  Wend.,  147 ;  16  Wend.,  352 ;  29  Barb.,  615 ; 
44  Barb.,  517 ;  1  Duer,  .366;  2  Sweeny,  573;  42  N.  J. 
L.,  27;  24  Am.  Dec.,lll;36Am.  Rep.,  503  (13  Vroom,25). 


MORRIS  v.  CORSON. 

Action  for  Tort — Death  of  Plaintiff  after  First 
Day  of  Term  —  Subsequent  Judgment  for 
Plaintiff— Error,  Cured  by  Statute — What 
must  be  Shown  to  Sustain  Action  for  Malicious 
Prosecution — Practice — Pleading. 

In  an  action  for  a  tort  (e.  0.,  malicious  prosecu- 
tion), commenced  in  the  C.  P.,  the  plaintiff  died  the 
day  before  the  trial,  but  after  the  first  day  of  term. 
The  court,  notwithstanding:,  proceeded  to  trial  at 
the  same  term ;  and  a  verdict  was  found,  and  judg- 
ment rendered  for  the  plaintiff,  without  regard  to 
his  death,  though  the  proceeding-  was  objected  to ; 
held,  no  error,  but  cured  by  the  Statute,  1 R.  L.,  144, 
sec.  5,  the  proceeding's  relating  to  the  first  day  of 
term ;  and,  in  contemplation  of  law,  having1  taken 
place  on  that  day. 

The  Statute,  1  R.  L.,  144,  sec.  5,  applies  as  well  to 
actions  for  causes  which  do  not  survive  as  those 
which  do. 

To  sustain  an  action  for  malicious  prosecution, 
the  plaintiff  must,  in  general,  prove  a  want  of  prob- 
able cause. 

But  where  the  defendant  pleaded  singly  the  truth 
of  the  facts  involved  in  the  prosecution,  which  was 
for  felony ;  held,  that  this  was  assuming  to  prove 
the  truth  on  his  own  side ;  and  that  the  plaintiff  need 
not,  on  the  trial,  in  the  first  instance,  show  the  want 
of  probable  cause. 

Where  a  defendant  pleads  specially,  every  trav- 
ersable  fact  contained  in  the  declaration,  and  not 
denied  by  the  plea,  is  admitted  of  record,  and  needs 
no  proof  to  support  it. 

Citations— 1  R.  L.,  144,  sees.  5,  312 ;  1  T.  R.,  31, 32,  n. 
<a);  Phil.  Ev.,  ch.  7,  sees.  3, 126, 141 ;  1  Starkie,  295, 388. 

ON  ERROR  to  the  C.  P.   of  the  City  and 
County  of  N.  Y. 

Corson  declared  against  Morris,  in  that  court, 
282*1  in  case  ;  *for  that  the  latter,  malicious- 
ly, and  without  probable  cause,  preferred  a 
complaint  against  the  former  for  felony*  where- 
on he  was  arrested.  That  a  bill  of  indictment 
was  exhibited  to  the  grand  jury,  who  returned 
it  not  a  true  bill.  That  thereupon  the  plaint- 
iff was  acquitted,  and  the  prosecution  ended. 
Plea  :  that  the  charges  made  against  the  plaint- 
iff, of  his  having  committed  felony,  were  true. 
Replication  :  de  injuria  sua  propi'ia,  &c. 

At  the  trial,  the  plaintiff  gave  in  evidence 
the  indictment,  with  the  return  of  the  grand 
jury,  and  rested  his  cause. 
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It  was  admitted  that  the  plaintiff  had  died 
the  day  before  the  trial,  but  since  the  first  day 
of  the  term  ;  and  the  defendant  contended  that 
the  action  abated.  The  objection  was  over- 
ruled. 

The  defendant  then  moved  for  a  nonsuit, 
on  the  ground  that  the  plaintiff  had  not  shown 
a  want  of  probable  cause  for  the  criminal  pros- 
ecution. The  motion  was  overruled,  on  the 
ground  that  the  proof  was  not  necessary  upon 
the  state  of  the  pleadings.  The  defendant  ex- 
cepted. 

Verdict  and  judgment  for  the  plaintiff  below. 

Mr.  J.  D.  Hammond,  for  the  plaintiff  in 
error.  The  suit  abated  by  the  death  of  the 
plaintiff  below.  (Cro.  Car.,  509  ;  3  Mass.,  296.) 
The  Statute,  1  R.  L.,  312,  does  not  apply. 
That  relates  to  cases  where  the  cause  of  action 
survives,  and  there  has  been  an  interlocutory 
judgment.  (4  Taunt.,  884.)  The  fiction  that 
the  whole  term  is  but  one  day,  applies  to  those 
cases  only  that  are  within  the  statute.  (Ib.) 

It  will  not  be  denied,  that,  in  general,  want 
of  probable  cause  must  be  shown,  to  sustain 
this  action.  The  plea  here  does  not  admit,  but 
expressly  denies  the  want  of  probable  cause. 
It  will  be  regarded,  after  verdict,  as  an  informal 
plea  of  the  general  issue.  It  is  in  substance 
nothing  more.  . 

Mr.  D.  B.  Tallmadge,  contra.  The  Statute, 
1  R.  L.,  144,  is,  that  the  death  of  either  party, 
in  any  action,  between  verdict  and  judgment, 
shall  not  be  alleged  for  error,  if  the  judgment 
be  entered  in  two  terms  after  the  verdict.  This 
*statute  is  copied  from  17  Car.  2,  ch.  [*283 
8,  sec.  1,  the  construction  of  which  has  always 
been,  that  if  a  party  die  after  the  assizes  begin, 
though  the  trial  be  after  his  death,  it  is  within 
the  remedy  of  the  statute  ;  for  the  assizes  is 
but  one  day  in  law ;  and  this  is  a  remedial 
statute,  and  shall  be  construed  favorably.  ,  (1 
Salk.,  8,  pi.  21  ;  7  T.  R.,  31,  32,  note  a;  Dunl. 
Pr.,  747,  note  20  ;  2  Archb.  Pr.,  78,  79.)  The 
term  is,  in  law,  considered  as  but  one  day.  (2 
Cruise  Dig.,  57,  sec.  22,  citing  6  Mod.,  191  ; 
Jac.  L.  Diet.,  Terms.) 

True  the  plaintiff  must,  in  general,  show 
want  of  probable  cause.  But  this  was  never 
intended  of  a  case  where  it  is  admitted  by  the 
pleadings.  That  it  is  so  admitted  by  the  frame 
of  this  plea,  there  cannot  be  a  question.  (Steph. 
PL,  234;  Summary  of  PL,  59;  1  Phil.  Ev.,  131, 
147;  Bull.  N.  P.,  298;  2  Esp.  Dig.,  Gould  ed., 
504,  505  ;  Com.  Dig.  PL,  sees.  17,  18  ;  Peake 
Ev.,  7,  Norris  ed.,  Id.,  466;  1  Stark.  Ev.,  295, 
388;  2  Id.,  345.) 

Curia,  per  Woodworth,  J.  Without  in- 
quiring whether  the  fact  that  the  plaintiff  be- 
low died  before  verdict  is  regularly  before  us, 
on  the  bill  of  exceptions,  I  am  satisfied  it  can- 
not be  alleged  for  error.  This  question  is  dis- 
posed of  by  the  Act  1  R.  L.,  144,  sec.  5.  "The 
death  of  either  party  between  verdict  and  judg- 
ment, in  any  action,  shall  not  be  alleged  for 
error."  At  the  common  law  it  was  other- 
wise; the  remedy  is  not  confined  to  cases  where 
the  cause  of  action  survives,  but  is  general.  It, 
therefore,  applies  to  the  present  case.  I  am  not 
aware  of  any  authority  that  has  given  a  con- 
struction to  the  statute  restricting  the  operation 
of  its  general  terms.  (1  T.  R.,  31,  32,  note  a.) 

Where  an  interlocutory  judgment  only  has 
been  obtained,  there  the  statute  remedy  is  dif- 

125 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1827 


ferent.  In  such  cases  the  action  does  not  abate 
If  it  might  originally  be  prosecuted  by  the  exec- 
utor or  administrator  of  the  plaintiff.  (1  F 
L  812.)  Under  this  provision,  the  present 
action  would  abate,  but  it  is  not  governed  by 
284*J  it.  It  is  *protected  by  a  statute  appli- 
cable only  to  the  case  of  verdicts.  The  judge 
below  decided  correctly. 

There  is  no  doubt  that,  to  sustain  an  action 
for  a  malicious  prosecution,  it  is  incumbent  on 
the  plaintiff  to  prove  the  want  of  probable 
cause.    It  is  equally  clear,  however,  that  it  is 
immaterial  whether  the  fact  be  established  by 
proof  derived  from  witnesses  or  admitted  by 
the  pleadings,  it  is  the  same  thing.     The  only 
issue  joined  in  this  cause  was  upon  the  plea  of 
justification  and,   consequently,  no  evidence 
was  admissible  which  did  not  tend  to  establish 
the  truth  or  falsity  of  that  plea.     Every  trav- 
ersable  allegation  in  the  declaration,  not  de- 
nied by  the  plea,  was  admitted  on  record  and 
required  no  proof.    (Phil.  Ev.,  ch.  7,  sees.  3, 
126,  141;  1  Stark.,  295,  388.)  Apply  these  rules 
to  the  case  under  consideration.    The  charge, 
stript  of  legal  form,  is  this— that  the  defendant 
had,  without  probable  cause,  prosecuted  the 
plaintiff  for  a  felony.     Here  are  two  allega- 
tions.    If  there  was  probable  cause,  or  if  the 
defendant  could  prove  the  plaintiff  guilty,  his 
justification  would  be  complete.    Both  allega- 
tions are  material.   Had  the  defendant  pleaded 
the  general  issue,  the  plaintiff  was  bound  to 
show  want  of  probable  cause.    If  the  defend- 
ant omitted  that  plea,  and  preferred  taking  on 
himself  to  prove  probable  cause,  he  might  do 
so  by  pleading  the  facts.  He  might  have  taken 
that  course  if  he  had  so  elected.    The  plea 
would  be  good;  because,  had  he  shown  proba- 
ble cause,  there  would  be  an  end  of  the  action. 
It  was  not  necessary,  however,  to  plead  in  that 
manner  because  the  defendant  might  avail  him- 
self of  that  defense  under  the  general  issue  ; 
with  this  advantage— that  if  the  plaintiff  failed 
to  make  out  the  want  of  probable  cause  in  the 
first  instance,  the  defendant  would  not  be  re- 
quired to  offer  any  proof.     The  defendant  has 
waived  any  answer  to  the  allegation  of  want 
of  probable  cause,  and  put  his  defense  solely 
on  the  ground  that  the  plaintiff  was  guilty  of 
the  felony.    According  to  the  established  rules 
of    pleading,    every  traversable  fact,    in  the 
declaration,  not  answered  by  the  plea,  was  ad- 
mitted.   If  the  defendant  could  verify  his  plea 
he  must  prevail ;   if  he  could  not  prove  the 
285*]  plaintiff  *guilty,  he  had  no  further  de- 
fense. He  could  not  resort  to  the  want  of  prob- 
able cause,  for  he  had  not  put  that  in  the  issue; 
and  by  not  putting  that  in  issue,  he  admitted 
it.     There  was,  therefore,  no  error  in  the  de 
cision  of  the  judge.  The  judgment  of  the  cour 
below  must  be  affirmed. 
Judgment  affirmed. 
Cited  in-20  How.  Pr.,  374  ;  63  Pa.  St.,  348. 


JACKSON,  ex  dem.  LIVINGSTON  ET  AL., 

GROAT. 

Lease — Covenant  Allowing  Lessee  or  His  Assigns 
to  Dispose  of  Their  Interest  on  Conditions — 
Breach  of  Conditions — Forfeiture. 

A  covenant  by  a  lessor,  that  If  the  lessee  or  his 
assigns  shall  be  minded  to  sell  or  dispose  of  their 
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terest  they  may  do  so,  first  giving  the  preemption 
jo  tue  lessor,  and  paying  one  tenth  of  the  purchase 
money  to  him  ;  provided,  that  if  these  be  not  done, 
.he  leane  shall  be  forfeited,  is  valid :  and  extends 
lot  only  to  an  immediate  assignment  by  the  lessee, 
nit  to  his  assignee,  either  by  operation  of  law  or 
voluntary  sale.  And  if  the  latter  assign  without 
offering  the  preemption  and  paying  the  tenth  of  the 
money,  the  lease  is  forfeited. 

Citations— 16  Johns.,  278 ;  18  Johns.,  174. 

j>  JECTMENT,  for  a  farm  in  Columbia  Co., 
J-J  leased  by  H.  W.  Livingston  (under  whom 
the  lessors  claim  as  devisees),  to  one  Brusee, 
during  the  lives  of  himself  and  his  wife.  The 
ease  was  dated  May  2,  1798. 

The  cause  was  tried  at  the  Columbia  Circuit 
Sept.,  1824,  before  Wai  worth,  Circuit  J.,  where 
the  only  question  was,  whether  the  premises 
were  forfeited  by  violating  the  covenant  of 
tenth  sale  in  the  lease.  This  covenant  was  by 
;he  lessee,  that  if  he,  his  executors,  administra- 
tors or  assigns,  should  be  minded  or  inclined 
;o  sell  or  dispose  of  their  estate,  &c.,  it  should 
be  lawful  for  them  to  do  so,  first  giving  pre- 
emption to  the  lessor,  his  heirs  or  assigns.  And 
on  every  such  sale  or  assignment,  should  pay 
to  the  lessor,  his  heirs  or  assigns,  a  tenth  part 
of  the  purchase  money.  And  provided  further, 
that  if  the  lessee,  his  executors,  administrators 
or  assigns,  should  leave  the  possession,  &c.,  or 
if  they  should  not  well  and  faithfully  observe 
and  perform  all  and  every  the  articles,  cove- 
nants and  agreements  in  the  lease,  on  their 
part  to  be  performed;  then  the  lease  and  estate 
granted  to  cease,  &c. ;  and  it  should  be  lawful 
for  the  lessor,  his  heirs  and  assigns,  to  enter, 
&c. 

April  21,  1817,  the  lease  was  assigned  by  the 
lessee's  administrator  (he  first  paying  the  10th 
sale)  to  one  Williams,  who,  March  17.  1823, 
(without  offering  *the  preemption  to  [*286 
the  lessors),  assigned  to  the  defendant  for 
the  consideration  of  $450.  The  defendant  re- 
fused to  pay  the  10th  sale  on  the  last  assign- 
ment. 

Verdict  for  the  defendant,  subject  to  the 
opinion  of  this  court. 

Mr.  K.  Miller,  for  the  plaintiff.  The  cove- 
nants were  no  doubt  legal  and  valid  (18  Johns., 
174;  15  Id.,  278) ;  and  we  contend  that  they 
cover  each  and  every  sale  or  assignment,  by 
the  tenant,  his  executors,  administrators,  or 
assigns. 

Mr.  E.  Williams,  contra.  Whether  an  action 
of  covenant  would  lie,  is  one  question.  The 
last  assignment  is  not  a  forfeiture.  The  action 
is  for  a  penalty,  and  the  covenant  should  be 
construed  with  great  strictness.  Covenants  in 
restraint  of  alienation  are  barely  tolerated. 
They  are  odious  and  not  to  be  extended  by  con- 
struction. The  parties  must  bring  themselves 
strictly  within  such  a  covenant.  We  say  this 
covenant  was  binding  on  the  lessee  alone,  and 
relates  only  to  the  first  alienation.  The  word 
"  assigns"  does  not  mean  remote  assignees,  or 
those  by  operation  of  law,  but  immediate  pur- 
chasers or  voluntary  assignees.  (15  Johns.,  279, 
280,  per  Platt,  J.,  and  cases  cited.) 

Mr.  Miller,  in  reply.  The  remedy  depends 
on  the  provisions  of  the  contract.  I  admit  that 
we  must  bring  ourselves  literally  within  it  ; 
and  we  have  done  so.  While  the  courts  will  not 
create  forfeitures  by  intendment,  yet  they  will 
always  enforce  the  the  contracts  of  parties  ac- 
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cording  to  their  plain  provisions.  Every  as- 
signment, whether  by  the  immediate  lessee,  or 
by  his  assigness,  is  provided  for.  If  the  money 
be  not  paid,  the  forfeiture  is  incurred.  I  do 
not  deny  that  the  sale  must  be  voluntary.  It  is 
so;  and" by  one  who  is  expressly  named  in  the 
covenant — by  one  who  is  bound  in  terms.  No 
discrimination  is  made  in  the  lease  between 
voluntary  or  other  assignees. 

Curia,  per  SUTHERLAND,  J.  The  only  ques- 
tion is,  whether  the  covenants  of  preemption 
287*]  and  of  tenth  sale  *are  confined  to  the 
first  assignment  only.  The  validity  of  these 
covenants  is  fully  established  by  the  case  of 
Jackson  v.  Silvernail,  15  Johns.,  278,  and  Jack- 
son v.  Schutz,  18  Johns..  174. 

The  covenants  extend  to  every  alienation. 
The  terms  are  too  clear  and  explicit  to  admit 
of  any  question.  They  are  that  if  the  party  of 
the  second  part,  his  executors,  administrators 
or  assigns,  shall  be  inclined  to  sell  or  dispose 
of  their  estate  in  the  premises,  it  shall  be  law- 
ful for  them  so  to  do,  provided  they  first  give 
the  preemption  to  the  lessor,  his  heirs  or  as- 
signs ;  and  on  every  such  sale  or  assignment 
pay  one  tenth  of  the  purchase  money  to  the 
lessor,  &c.  The  term  "assigns"  clearly  em- 
braces every  purchaser  by  voluntary  sale,  as 
well  as  upon  execution.  It  is  much  more  ap- 
propriate to  the  former  than  the  latter ;  and 
we  have  no  right  to  say  the  parties  did  not 
mean  to  use  the  term  in  its  ordinary  legal 
sense. 

Judgment  for  the  plaintiff. 


Cited  in— 3  Wend.,  232; 
8  Barb.,  34;  4  How.  Pr.,  3 


6N.  Y.,  491;   2  Barb.,  671; 


JACKSON,  ex  dem.  ANNA  LOTJCKS, 

t>. 
CHURCHILL. 

Dower — Demand  Prior  to  Suit,  Unnecessary — 
Devise,  in  Lieu  of—  When  so  Intended  it  Bars 
Dower. 

Demand  of  dower  is  not  necessary  to  warrant  an 
action  for  it. 

A  devise  or  bequest  to  the  widow,  in  lieu  of 
dower,  and  which  is  accepted  by  her,  is  a  good  bar. 

That  a  devise  to  the  widow  was  intended  to  be  In 
lieu  of  dower  may  be  inferred  from  the  provisions 
of  the  will;  as  where  it  is  inconsistent  with  the 
claim  of  dower.  But  the  incongruity  must  be  plain. 

Accordingly,  where  the  husband  devised  to  his 
wife  his  dwelling-house  and  part  of  his  gardens 
durante  viduitate,  with  certain  of  his  personal  prop- 
erty, &c. ;  and  then  devised  his  farm  to  his  two  sons, 
&c.,  and  the  wife  accepted  the  provisions  of  the 
will ;  held,  that  this  was  no  bar  of  dower. 

Citations— 6  Johns.,  295,  296:  17  Johns.,  126;  2 
Johns.  Ch.,  450;  1  Johns.,  307;  10  Johns.,  30;  2  Sch. 
k  L.,  444 ;  1  Ball.,  418 ;  1  Yeates,  424. 

T?  JECTMENT  for  dower,  set  off  to  the  lessor 
-LJ  of  the  plaintiff  by  proceedings  before  the 
surrogate  ;  tried  at  the  Herkimer  Circuit,  Sept. 
13,  1826,  before  Williams,  Circuit  J. 

The  defendant  objected  that  the  lessor  of 
the  plaintiff  should  have  demanded  her  dower 
of  the  defendant  before  suit.  The  objection 
was  overruled. 

The  defendant  then  gave  in  evidence  the 
will  of  the  lessor's  husband,  in  whose  right 
288*]  she  claimed,  whereby  *he  bequeathed 
to  her  his  dwelling-house  and  part  of  his  gar- 
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dens  during  her  life  or  widowhood.  Also, 
two  cows,  four  sheep,  a  negro  woman,  and  his 
household  furniture.  He  then  divided  his 
farm  of  205  acres  and  the  residue  of  his  per- 
sonal property  between  his  two  sons — one  of 
them  tp  keep  his  mother's  stock,  and  the  other 
to  aid  in  her  support,  if  she  should  request  it. 

The  defendant  then  offered  to  show  that  the 
lessors  had  accepted  the  provision  in  the  will, 
and  continued  to  enjoy  it ;  and  contended  that, 
though  it  was  not  in  terms  declared  to  be  in 
lieu  of  dower,  yet  that  such  was  the  manifest 
intention  of  the  testator. 

The  judge  overruled  the  testimony  as  imma- 
terial, and  the  defendant  excepted. 

Verdict  for  the  plaintiff. 

Mr.  A.  Loomis,  for  the  defendant,  moved 
for  a  new  trial. 

Mr.  N.  8.  Benton,  contra,  cited  6  Johns.. 
390  ;  17  Id.,  126  ;  Cruise  Dig.,  Dower,  ch.  5, 
sees.  21,  22. 

Curia,  per  SAVAGE,  Ch.  J.  No  demand  of 
dower  was  necessary.  (6  Johns.,  295,  296.) 
The  location  by  the  admeasurers  is  conclusive 
in  this  action.  (17  Johns.,  126.) 

Every  married  woman  has  an  interest  in  the 
lands  of  her  husband.  Of  this  she  cannot  be 
devested  but  by  her  own  act  or  consent.  If 
the  husband  make  a  provision  for  his  wife,  by 
will,  in  lieu  of  dower,  she  has  her  election  to 
take  the  testamentary  provision,  or  to  claim 
her  legal  provision.  If  she  accept  the  pro- 
vision in  the  will,  she  thereby  relinquishes  her 
dower.  If  the  provision  in  the  will  is  not  ex- 
pressed to  be  in  lieu  of  dower,  but  is  an  ordi- 
nary legacy  or  devise,  she  is  entitled  both  to 
her  dower  and  to  the  provision  by  the  will. 
But  if  the  claim  of  dower  is  inconsistent  with 
the  will,  and  repugnant  to  its  provisions,  then 
we  may  infer  an  intention  in  the  testator  that 
the  provision  in  the  will  should  be  in  lieu  of 
dower.  In  such  cases  the  widow  must  elect 
one  or  the  other,  but  cannot  have  both  ;  and  if 
she  enters  upon  the  property  given  by  the  will, 
and  enjoys  it,  she  is  thereby  barred  of  her 
dower.  *This  doctrine  is  nowhere  con-  [*289 
tested ;  but  there  have  been  some  apparent  dis- 
crepancies in  the  English  decisions  as  to  what 
constituted  evidence  of  the  intent  of  the  testa- 
tor. These  cases  are  ably  reviewed  by  the  late 
Chancellor  Kent,  in  the  case  of  Adsit  v.  Adsit, 
2  Johns.  Ch.,  450.  In  that  case  a  bill  had  been 
filed  tp  stay  proceedings  at  law.  The  husband 
had  directed  his  estate  to  be  sold,  agreeably  to 
a  contract  he  had  entered  into  in  his  lifetime, 
out  of  which  he  gave  several  legacies,  and 
$500  to  his  wife  to  be  left  in  the  hands  of  his 
executors,  and  paid  to  her  as  she  might  need 
it.  She  accepted  the  legacy,  but  this  was  held 
no  bar  to  her  dower. 

In  the  case  of  Larrabee  v.  Van  Alstyne,  1 
Johns.,  307,  the  testator  gave  his  wife  certain 
articles  and  money,  and  declared  "that  this 
bequest  and  devise  shall  be  understood  in  no 
other  sense  that  to  be  in  lieu  and  stead  of 
every  other  claim  and  pretension  my  said  wife 
can  or  may  have  on  my  estate."  This  was 
considered,  by  the  majority  of  the  court,  a 
good  bar  in  equity,  if  proof  had  been  made  of 
the  payment  of  the  money.  Two  of  the  judges 
thought  the  legacy  a  bar  at  law  ;  but  the  de- 
fendant failed  in  his  proof  of  payment. 
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In  the  case  of  Van  Orden  v.  Van  Orden,  10 
Johns. ,  80,  an  annuity  was  given  to  the  wife 
by  the  will ;  and  it  was  added  :  "It  is,  never- 
theless, to  be  understood  that  the  said  annuity 
is  in  lieu  of  dower."  This  testamentary  pro- 
vision, it  was  said,  would  be  a  good  plea  in 
bar  of  her  dower. 

There  are  cases  of  a  legacy  expressly  given 
in  lieu  of  dower.  The  case  of  Birmingham  v. 
Kirwan,  2  Sch.  &  L.,  444,  is  more  like  the 
present.  The  testator  devised  his  property  to 
trustees,  to  sell  or  mortgage  all  except  his  de- 
mesne of  170  acres,  and  gardens,  which  he  di- 
rected to  be  occupied  by  his  widow  during  her 
natural  life,  upon  a  small  rent,  and  keeping 
them  in  repair.  Out  of  the  property  sold  or 
mortgaged,  he  directed  an  annuity  to  his  wife 
of  £200.  The  residue  was  appropriated  to  the 
payment  of  debts  and  legacies.  The  principal 
point  was,  whether  the  widow  should  be  en- 
titled both  to  dower  and  to  the  provision  in 
the  will.  Ld.  Redesdale  decided  that  she  was 
29O*]  *not  precluded  of  dower  in  the  lands 
not  included  in  the  devise  in  her  own  favor. 
He  held  it  was  not  necessary  to  use  express 
'words  of  exclusion  in  order  to  put  the  widow 
to  her  election.  But  that,  as  a  person  cannot 
accept  and  reject  the  same  instrument,  if  from 
the  whole,  taken  together,  it  was  the  mani- 
fest intention  that  the  testamentary  provision 
should  be  received  in  lieu  of  dower,  and  such 
provision  had  been  accepted,  it  would  bar  the 
claim  of  dower.  But  the  language  of  the  will 
must  not  be  ambiguous  or  doubtful.  The 
Chancellor  held  that  the  provisions  of  the  will 
were  not  inconsistent  with  the  right  of  dower 
in  the  lands  directed  to  be  sold. 

In  this  case,  the  widow  is,  by  the  will,  pro- 
vided with  a  house  and  garden,  some  furni- 
ture, a  servant  girl,  and  with  some  stock. 
One  son  is  directed  to  keep  the  stock,  and  the 
other  to  assist  his  mother  if  she  requests  it ; 
but  no  means  are  given  her  to  compel  compli- 
ance if  refused.  There  is,  in  this  provision, 
nothing  inconsistent  with  her  claim  of  dower. 
The  devise  to  the  sons  will  be  less  valuable, 
but  that  constitutes  no  objection.  There  is  no 
incongruity  in  enforcing  the  claim  for  dower, 
and  the  devise.  The  two  may  stand  well  to- 
gether, and  it  may  fairly  be  inferred  that  the 
testator  intended  the  devise  as  additional  to 
his  wife's  claim  for  dower.  The  same  rule 
prevails  in  Pa.  (1  Dall.,  418;  1  Yeates,  424.) 

New  trial  denied. 

Cited  in— 13  Wend.,  556;  32  N.  T.,  326;  11  Barb., 
tt« ;  «  Barb.,  533 ;  38  Super.,  94. 


ACKLEY  v.  FINCH. 

Trover — Does  not  Lie  for  Goods  Delivered  in 
Payment  of  Umriovs  Debt — Mortgage  of  Goods 
— Award— That  all  the  Arbitrators  Heard 
the  Proofs,  Shown  by  Parol. 

Trover  will  not  lie  for  goods  delivered  in  payment 
of  an  usurious  debt,  or  absolutely  on  a  sale.  The 
only  remedy  is  \ipon  the  Statute,  1  R.  L.,  64,  to  re- 
cover the  excess  beyond  legal  interest. 

It  seems,  where  poods  are  delivered  in  mortgage 
to  secure  an  usurious  debt,  or  upon  any  usurious 
consideration,  the  contract  being  void,  trover  lies. 

Where  goods  are  mortgaged,  if  payment  be  not 
made  at  the  day,  the  interest  of  the  mortgagee  be- 
comes absolute. 
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A  submission  was  to  the  award  of  three  arbitra- 
tors ;  so  that  they,  or  any  two  of  them,  award  by 
such  a  day.  Two  made  the  award  in  writing  with- 
in the  time :  but  it  did  not  appear  on  the  face  of 
the  award  that  the  three  heard  the  proofs  and  alle- 
gations of  the  parties;  held  that  this  might  be 
shown  by  evidence  cUiunde. 

Citation— 8  Johns..  86. 

ON  ERROR  from  the  Court  of  C.  P.  of  the 
County  of  Washington.  The  action  be- 
low was  trover  for  a  chaise  *and  har-  [*291 
ness,  by  Finch  against  Ackley.  The  jury, 
under  the  direction  of  the  court,  found  for  the 
plaintiff,  on  which  judgment  was  given  for 
him.  On  the  trial  the  'defendant  below  took 
certain  exceptions  to  the  opinion  of  the  court, 
and  the  cause  came  here  upon  a  bill  of  excep- 
tions, the  facts  in  which,  so  far  as  they  are 
material  to  the  points  decided,  will  be  found 
stated  in  the  opinion  of  the  court. 

Mr.  J.  Crary,  for  the  plaintiff  in  error,  in- 
sisted that  trover  would  not  lie,  in  the  case  pre- 
sented by  the  bill.  That  if  the  agreement  be- 
tween the  parties,  set  forth  in  the  bill,  was  not 
conclusive,  the  award  mentioned  as  having 
been  made  between  the  parties, must  have  been. 
He  cited  8  Johns.,  96;  10  Id.,  190,  and  cases 
cited  by  Van  Vechten,  arguendo;  1  Cai.,  304; 
1  Day,  '130. 

Mr.  D.  RusseU,  contra,  cited  2  Cai.  Cas.,  200; 
7  Johns.,  196;  16 /d,  367;  13  Id.,  492;  Qld.,  44. 

Curia,  per  WOODWORTH,  J.  This  is  a  writ 
of  error  to  the  Washington  C.  P.  Finch  de- 
clared in  trover  for  a  chaise  and  harness.  It 
appeared  that  an  execution  was  levied  on  his 
property,  in  1813,  for  about  $120.  An  agree- 
ment was  made  between  him  and  Ackley  that 
Finch  should  assign  to  Ackley  a  judgment 
bond  against  David  Smith,  and  deliver  to  Ack- 
ley the  chaise  and  harness,  as  his  property  ab- 
solutely, and  allow  his  demand;  and  that  he 
(Ackley)  would  advance  the  $120.  Ackley  paid 
$120;  which,  together  with  his  .demand,  was 
$206.55.  He  gave  up  his  notes,  and  discharged 
his  account  against  Finch,  who  assigned  the 
bond,  and  delivered  the  property  to  Ackley  as 
his  own.  The  latter  then  said,  if  you  pay  me 
the  $206.55.  with  interest,  on  or  before  Mar.  1, 
next  (1814),  I  will  receive  it,  and  redeliver  you 
the  property.  Smith's  bond  was  about  $250. 
The  plaintiff  proved  that  the  defendant  admit- 
ted that  $10  extra  interest  was  included  in  the 
$206.55,  and  that  he  had  received  the  amount 
of  Smith's  bond,  though  not  until  after  Mar.  1, 
1814.  In  Mar.,  1815,  the  plaintiff  demanded 
the  chaise  and  harness,  which  the  defendant 
refused  to  deliver. 

*The  defendant  gave  in  evidence  an  [*292 
arbitration  bond,  dated  in  Dec.,  1814,  between 
the  parties,  submitting  all  matters  and  differ- 
ences to  three  arbitrators,  so  as  their  award,  or 
that  of  any  two  of  them,  be  made  at  a  certain 
time  specified.  The  award  of  two  of  the  arbi- 
trators was  produced,  made  within  time.  The 
plaintiff  objected,  that  it  did  not  appear  that 
all  three  had  heard  the  proofs  and  allegations. 
The  court  decided  that  the  award  was  inadmis- 
sible, because  it  did  not  appear,  on  the  face  of 
it,  that  all  the  arbitrators  met.  The  defendant 
offered  to  prove  that  all  the  arbitrators  heard 
the  proofs  and  allegations  of  the  parties;  that 
two  made  the  award,  and  the  plaintiff  accepted 
it,  and  received  from  the  defendant  the  money 
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awarded.  The  court  rejected  the  evidence,  and 
charged  the  jury  that  the  plaintiff  was  entitled 
to  recover. 

If  the  plaintiff  absolutely  sold  to  the  defend- 
ant the  bond  against  Smith,  with  the  chaise  and 
harness,  and  received  in  payment  and  satisfac- 
tion, $120  in  cash,  and  for  the  residue  accepted, 
as  cash,  a  demand  of  the  defendant  against  the 
plaintiff,  which  demand  was  tainted  with  usu- 
ry to  the  amount  of  $10,  the  only  remedy  of 
the  plaintiff  would  be,  to  recover  back,  by  ac- 
tion founded  on  the  statute,  the  excess  beyond 
legal  interest.  He  cannot  rescind  the  con  tract 
executed,  and  claim  the  property  which  he 
sold,  although,  in  the  payment  received,  he  al- 
lowed, as  part  of  such  payment,  an  usurious 
demand.  If  A  holds  a  note  against  B,  confess- 
edly usurious,  B  may  successfully  resist  the 
demand,  and  defeat  an  action;  but"  if  he  pays 
A  the  full  amount  of  his  note,  and  takes  it  up, 
he  cannot  recover  the  whole  back.  So  much 
as  had  been  received  for  usury,  would  be  re- 
coverable. I,  however,  rather  consider  this  as 
a  mortgage.  If  the  verbal  agreement  of  the 
defendant  was  binding,  then,  on  payment  of 
Ihe  $206.55,  by  Mar.  1,  1814,  the  property  was 
to  be  redelivered.  No  payment  was  made  by 
that  time.  After  the  condition  forfeited,  the 
mortgagee  had  an  absolute  interest  in  the  thing 
mortgaged.  This  is  the  legal  effect  and  operaT- 
tion  of  a  mortgage  of  personal  property.  The 
case  of  Brown  v.  Bement,  8  Johns.,  96,  is  deci- 
293*]  sive  on  this  point.  If  a  mortgage,  *and 
infected  with  usury,  then  I  admit  the  transfer 
was  void.  The  admission  of  usury  by  the  de- 
fendant, is  not  contradicted.  To  show  that  all 
preceding  questions  and  claims  were  merged, 
the  defendant  proved  an  award.  If  this  is  val- 
id, the  plaintiff  cannot  again  draw  in  question 
whatever  was  within  the  submission,  and  was 
passed  on  by  the  arbitrators.  The  submission 
was  general.  There  is  no  proof  that  this  de- 
mand was  not  exhibited.  If  the  mortgage  was 
previous,  the  plaintiff's  right  of  action  had 
arisen  before  the  submission.  He  was  not 
obliged  to  wait  until  Mar.  1.  By  reason  of 
usury,  the  contract  was  void,  and  the  right  to 
recover  back  the  property  pledged,  was  imme- 
diate. The  award  was  made  in  Jan.,  1815,  and 
must  be  considered  as  embracing  all  controver- 
sies between  the  parties  then  existing. 

An  award  by  two  out  of  three  arbitrators  is 
legally  binding,  if  the  submission  authorizes 
it,  and  provided  all  have  heard  the  proofs  and 
allegations  of  the  parties.  In  this  case,  the  sub- 
mission did  authorize  an  award  by  two.  On 
the  face  of  the  award,  it  did  not  appear  wheth- 
er all  the  arbitrators  heard  the  cause,  or  two 
only  ;  this  was  a  fact  necessary  to  be  deter- 
mined. 

It  is  apprehended  that  no  case  can  be  ad- 
duced, showing  the  necessity  of  this  fact  ap- 
pearing in  the  award  itself.  To  prove  it  by 
parol,  does  not  contravene  any  adjudged  prin 
ciple  in  the  exposition  of  awards.  It  neither 
impeaches  nor  supports  its  merits,  but  supplies 
a  fact  not  affirmed  or  denied  by  the  award, 
and  which,  perhaps,  it  was  not  the  duty  of  the 
two  arbitrators  to  notice.  If,  in  this  case,  one 
of  the  arbitrators  had  not  met,  and  arbitrated 
with  the  other  two,  would  it  not  be  competent 
to  prove  it,  and  thereby  show,  what  a  defend- 
ant is  always  entitled  to  show,  in  a  court  of 
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law,  that  the  award  is  not  within  the  submis- 
sion ?  The  court  ought  to  have  received  the 
testimony  offered.  Had  it  shown  that  all  the 
arbitrators  heard  the  cause,  the  award  was 
valid  ;  and  the  arbitrators  having  passed  on  all 
matters  in  difference  between  the  parties,  it 
comprehended  the  previous  claim  and,  there- 
*fore,  the  plaintiff  could  not  sustain  [*294 
his  action.  The  judgment  of  the  court  below 
must  be  reversed,  and  a  venire  de  novo  must  be 
awarded  by  the  Washington  C.  P. 
Judgment  reversed. 

Cited  in— 7  Wend.,  136. 588 ;  9  Wend.,  84 ;  12  Wend., 
63;  21  Wend.,  487;  6  Paige,  587: 18  Hun,  188 ;  1  Barb. 
548;  4  Barb.,  493;  16  Barb.,  50;  66  Barb.,  436:  4  Abb.  Pr., 
109;  4  Duer,  325 ;  1  Leg.  Obs.,  78 ;  8  W.  Dig.,  398 ;  27 
Cal.,  269;  76  111.,  481;  101  U.  S.,  742. 


DlLLENBACK  v.  JEROME  ET  AL. 

Trover — Plaintiff  Muat  Have  a  General  or  Spe- 
cial Property — Goods  Levied  on  by  Execution — 
Measure  of  Damages. 

To  maintain  trover,  the  plaintiff  must  have  a  gen- 
eral or  special  property. 

The  measure  of  damages  is  the  value  of  the  prop- 
erty at  the  time  of  the  conversion.with  interest  from 
that  time. 

One  who  receipts  property  levied  upon  by  a  con- 
stable or  sheriff,  by  virtue  of  an  execution,  and  en- 
gages to  deliver  jt  to  the  officer,  has  neither  a  gen- 
eral nor  special  property.  He  is  the  mere  servant 
or  agent  of  the  officer ;  and  cannot  maintain  trover 
in  his  own  name,  though  the  property  be  taken  and 
converted  by  a  stranger. 

And  this,  it  seems,  whether  the  receiptor  take  pos- 
session or  not. 

The  general  property  of  goods  levied  on  by  exe- 
cution, is  in  the  debtor.  The  special  property  is  in 
the  officer  who  levies. 

Property  in  goods  is  either  general  or  special. 
There  is  no  intermediate  property. 

Citations— 2  Saund.,  47  a,  n.  (1);  6  Johns.,  196;  1  Cow., 
322;  9  Johns..  361;  7  T.  R.,  12 ;  12  Johns.,  403 ;  9  Mass., 
104,  265 ;  11  Mass.,  211;  5  Mass.,  303 ;  14  Mass.,  217. 

fPROVER  for  a  mare,  wagon,  harness  and 
-L  two  neckyokes  ;  tried  at  the  Chenango 
Circuit,  July  8,  1826,  before  Nelson,  Circuit  J. 
At  the  trial,  the  following  facts  were  in  evi- 
dence :  Luther  Alexander,  a  constable,  Nov. 
17,  1825,  levied  on  the  mare  and  harness,  by 
virtue  of  two  justice's  executions,  in  favor  of 
Rathbone,  against  Cross  and  Le  Barron.  Cross 
had  before  mortgaged  the  wagon  to  secure 
$60  to  Rathbone,  who  authorized  the  constable, 
at  the  time  of  the  levy,  to  take  the  wagon  and 
sell  it,  to  pay  a  balance  due  upon  the  mort- 
gage. The  constable  went  to  Cross  and  in- 
formed him  that  he  must  remove  the  chattels 
in  question,  unless  the  money  was  paid,  or 
some  arrangement  effected.  They  then  went 
to  the  plaintiff's  house,  near  by,  and  on  Cross' 
agreeing  that  the  plaintiff  might  take  away  the 
property  whenever  he  pleased,  he  executed  a 
paper,  dated  Nov.  17,  1825,  by  which  he  ac- 
knowledged to  have  received  this  property 
with  other  goods,  of  Alexander  ;  and  agreed 
to  deliver  the  same  to  him,  A.,  Dec.  15.  then 
next,  at  the  house  of  Cross,  or  pay  $75.  On 
the  day  appointed  for  the  delivery,  the  prop- 
erty could  not  be  found;  and  Dec.  30,  the 
plaintiff  gave  his  note  to  Rathbone  *f  or  [*295 
$70,  in  full  for  his  liability.  Rathbone  there- 
upon discharged  the  judgments,  and  indorsed 
the  mortgage  satisfied.  Cross  had,  Dec.  14, 
mortgaged  the  property  in  question  to  Jerome, 
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one  of  the  defendants,  who  had  full  knowl- 
edge of  all  the  above  facts.  The  defendants' 
had  possession  of  the  property,  when  after- 
wards called  on  for  it,  by  the  plaintiff  ;  and  at 
first  promised  to  give  it  up,  but  afterwards  re- 
f  ii-rd.  Various  values  were  put  upon  the  prop- 
erly by  different  witnesses. 

The  counsel  for  the  defendant  contended 
that  the  plaintiff's  interest  was  not  such  as 
would  entitle'him  to  maintain  the  action  ;  and 
that,  at  any  rate,  he  could  not  recover  beyond 
the  sum  paid  to  Rathboue.  The  judge  charged 
that  the  plaintiff's  interest  was  sufficient  to  en- 
able him  to  maintain  the  action;  that  he  might 
recover  the  value  of  the  property  with  inter- 
est ;  and  that,  as  he  had  been  put  to  consider- 
able trouble,  and  the  defendant  (J.)  had  acted 
with  full  knowledge,  the  jury  would  be  justi- 
fied in  putting  a  liberal  value  on  the  property. 

Verdict  for  the  plaintiff  $120. 

Mr.  N.  P.  Randall,  for  the  defendant,  moved 
for  a  new  trial,  upon  the  grounds,  among 
others,  that  the  plaintiff  showed  no  right  of 
property  sufficient  to  support  the  action,  and 
that  the  damages  were  excessive. 

He  said  the  plaintiff  was  barely  the  servant 
or  agent  of  the  constable,  and  whatever  he 
could  do,  must  have  been  in  the  constable's 
name.  The  plaintiff  acquired  no  interest  by 
giving  a  receipt.  The  general  property  was  in 
Jerome,  the  mortgagee  ;  and  the  constable 
himself  never  took  actual  possession  of  any 
part  of  the  property.  Neither  he  nor  the  plaint- 
iff ever  had  any  possession.  The  engagement 
in  the  receipt  was  for  the  benefit  of  Cross. 

But  suppose  the  property  had  actually  been 
received  by  the  plaintiff ;  it  has  never  been 
held  that  a  mere  receiptor  of  property  taken  in 
execution  can  maintain  an  action  for  it  in  his 
own  name.  He  is  a  mere  naked  bailee.  He 
has  no  interest.  The  general  property  is  in  the 
debtor,  and  the  special  property  in  the  officer. 
296*]  There  is  no  intermediate  *kind  of  prop- 
erty. The  receiptor  is  a  servant.  He  may  take 
the  property  ;  but  this  right  being  that  of  a 
mere  servant  or  agent,  he  can  never  maintain 
an  action  in  his  own  name.  (9  Mass.,  104  ;  14 
Id.,  217  ;  18  Id.,  394  ;  5  Id.,  303  ;  9  Id.,  265  ; 
11  Id.,  211.) 

These  remarks,  and  the  authorities  in  their 
support,  apply  with  still  greater  force  to  the 
plaintiff's  right  in  the  wagon.  As  to  this,  even 
the  constable  was  no  more  than  a  private  agent. 
Having  no  right  as  officer,  he  had  no  special 
property  and,  of  course,  could  transfer  no  such 
right  to  the  receiptor. 

On  the  point  of  damages,  the  counsel  cited 
8  Cow.,  83;8Burr.,  1368;!  Burr.,  31;3  Campb., 
477;  2  Johns.,  280;  2  Cai.  Cas.,  200  ;  5  Binn., 
457,  460. 

Mr.  J.  A.  Collier,  contra.  The  mortgage 
being  forfeited,  the  property  of  the  wagon 
vested  absolutely  in  Rathbone.  Under,  these 
circumstances,  he  employed  an  agent  to  call  on 
the  possessor  and  take  it.  The  plaintiff  not 
only  gave  a  receipt,  but  there  was  an  agreement 
that  he  might  take  possession  when  he  pleased. 
All  parties  assented  to  this.  All  this  was  before 
Jerome  acquired  any  interest  under  his  mort- 
gage. There  was  virtually  a  delivery  of  pos- 
session as  to  the  whole  of  the  property,  and  we 
deny  that  the  plaintiff  stood  in  the  relation  of 
a  mere  agent  or  servant,  as  it  seems  he  would 
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be  regarded  in  Mass.  We  do  not  subscribe  to 
the  doctrine  of  their  cases.  The  plaintiff  had  a 
special  property.  Having  this  right,  it  is  settled 
he  may  maintain  trover.  (1  Cow. ,  332;  6  Johns. , 
195.)  After  the  agreement  and  arrangement 
made  between  all  parties  concerned,  they,  and 
all  claiming  under  them,  are  estopped  to  deny 
the  plaintiff's  right.  He  was  regarded  as  having 
a  special  property.  It  was  agreed  that  he  might 
reduce  that  property  to  possession  at  any  time. 
The  articles  were  placed  completely  under  his 
control.  A  mere  naked  possession  will  main- 
tain trover  against  all  but  the  rightful  owner. 
(1  Chit.  PL,  152.) 

The  damages  are  not  excessive.  The  case 
from  Binney.  which  is  mainly  relied  on  to  limit 
our  damages,  on  the  *ground  of  our  [*297 
being  bailees,  lays  down  the  rule,  that  damages 
shall  be  mitigated  only  as  to  a  suit  by  the  bail- 
ee against  the  bailor.  As  to  strangers,  it  agrees 
that  the  value  of  the  article  is  to  measure  the 
damages.  This  is  the  general  and  well  settled 
rule.  The  property  in  the  wagon  being  abso- 
lute in  R.,  we  are,  of  course,  entitled  to  the 
full  value  of  that  article. 

Mr.  Randall,  in  reply.  We  do  not  deny  that 
the  property  of  the  wagon  was  absolute  in 
Rathbone,  but  we  do  deny  that  the  plaintiff 
was  anything  beyond  a  mere  servant  as  to  any 
portion  of  this  property.  The  consent  of  parties, 
as  to  the  effect  of  the  receipt,  is  no  more  than 
what  the  law  would  imply.  It  cannot  alter  the 
law.  Consent  will  not  authorize  an  agent  or 
attorney  to  sue  in  his  own  name.  The  right  of 
action  would  still  be  in  the  principal  exclu- 
sively. The  receiptor  of  property  may  always 
take 'it  when  he  pleases.  But  this  is  not  as 
owner. 

Curia,  per  SAVAGE,  CJi.  J.  The  principal 
question  is,  whether  the  action  of  trover  can 
be  sustained  by  the  plaintiff. 

In  order  to  maintain  trover,  the  plaintiff 
must  have  either  an  absolute  or  a  special  prop- 
erty in  the  subject  of  the  action.  The  property 
of  personal  chattels  draws  to  it  the  possession. 
He  who  has  a  special  property  may  maintain 
trover,  when  the  goods  are  taken  from  his  pos- 
session, as  a  factor,  a  carrier,  an  agister.  (2 
Saund. ,  47  a,  note  1).  So,  a  sheriff  or  constable, 
who  has  seized  goods  on  an  execution,  may 
maintain  trover  against  a  stranger  who  takes 
them  away,  or  converts  them.  (6  Johns.,  196; 
1  Cow.,  322.) 

The  officer,  who  levies  upon  goods,  may  alsa 
maintain  an  action  against  any  person  who  be- 
comes responsible  for  the  safe  keeping  and  de- 
livery of  them  to  him  on  demand,  or  at  a  spe- 
cific time  and  place. 

But  in  what  relation  does  the  person  stand 
who  becomes  responsible  for  the  production  of 
the  goods,  usually  in  writing,  in  the  form  of  a 
receipt,  hence  called  a  receiptor  ?  *Has  [*298 
he  any  property  in  the  goods  he  receipts,  either 
general  or  special  ;  or  is  he  in  law  the  mere 
servant  of  the  officer  ? 

In  the  case  of  Brown  v.  Cook,  9  Johns.,  361, 
the  action  was  brought  by  the  constable  against 
the  receiptors,  who,  by  their  receipt,  were  to 
deliver  on  demand.  This  court  held  a  demand 
was  necessary.  They  said  the  defendants  were 
naked  bailees.  They  decided  in  that  case  also, 
that  the  constable  lost  all  claim  to  the  property, 
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by  suffering  the  execution  to  run  out,  without 
making  sale. 

In  Barker  v.  Miller,  6  Johns.,  196,  the  con- 
stable had  levied  on  the  goods  of  one  Caswell, 
and  left  them  in  hi&  possession.  The  defend- 
ant took  them  away.  The  court  said,  after 
seizure  on  execution,  the  goods  were,  in  judg- 
ment of  law,  in  possession  of  the  constable,  as 
against  a  wrong-doer;  and  Caswell,  with  whom 
he  had  left  the  goods  for  safe  keeping,  was  no 
more  than  his  servant.  They  cite  Gordon  v. 
Harper,  7  T.  R.,  12,  where  it  is  said,  by  Grose, 
«/.,  that  a  carrier  is  the  servant  of  the  owner  of 
the  goods;  and  has  a  right  of  possession  against 
a  tort  feasor.  The  officer  cannot  maintain  this 
action, till  after  seizure  of  the  goods.  (12  Johns. , 
403.)  After  seizure,  he  has  special  property. 
The  general  property,  until  sale,  remains  in  the 
original  owner.  Can  there  be  any  property  in 
the  receiptor,  either  general  or  special  ?  In 
this  dase,  he  had  not  the  possession.  The  right 
of  possession  was  in  the  constable.  There  was 
an  agreement  that  the  plaintiff  might  take  act- 
ual possession  ;  but  he  did  not.  Had  he  then 
any  right,  and  if  any,  what  ? 

This  precise  question  does  not  appear  to  have 
been  decided  by  this  court ;  but  it  has  been 
frequently  before  the  Supreme  Court  of  Mass. 
The  case  of  Ludden  v.  Leavitt,  9  Mass,,  104,  is 
much  like  the  principal  case,in  its  leading  feat- 
ures. Certain  goods  were  attached  by  a  deputy- 
sheriff,  as  the  property  of  the  defendant,  at  the 
suit  of  one  Blossom.  The  plaintiff  became 
the  receiptor,  and  actually  received  the  prop- 
erty, but  suffered  it  to  pass  into  the  posses- 
sion of  the  original  owner.  When  the  exe- 
cution came,  the  property  could  not  be  found. 
299*]  *The  sheriff  demanded  it  of  Ludden, 
the  receiptor  ;  who,  not  being  able  to  produce 
it,  paid  a  sum  of  money  in  discharge  of  his 
engagement,  and  brought  trover  against  the 
original  owner,  who  had  sold  the  property. 
The  court  said  the  only  right  acquired  by  the 
plaintiff  was  by  delivery  to  him  for  safe  keep- 
ing. This  did  not  constitute  him  a  bailiff  of 
the  property,  but  a  mere  servant  of  the  sheriff, 
without  any  legal  interest  in  the  cattle.  The 
sheriff  should  have  brought  the  action,  as  the 
special  property  was  in  him.  The  general  prop- 
erty was  in  the  defendant.  The  plaintiff,  hav- 
ing neither  the  general  nor  special  property, 
cannot  maintain  trover. 

In  the  case  of  Warren  v.  Leland,  9  Mass. ,  265, 
they  again  say,  "we  have  heretofore  decided, 
that  where  an  officer  attaches  personal  chattels, 
and  delivers  them  to  a  third  person  for  safe 
keeping,  such  third  person  has  no  such  prop- 
erty in  the  chattels,  as  will  enable  him  to  main- 
tain replevin  for  them."  They  cite  Ludden  v. 
Leavitt,  which  was  an  action  of  trover. 

The  same  doctrine  is  found  in  Whittier  v. 
Smith,  11  Mass.,  211,  and  Wattemnan  v.  Robin- 
son. 5  Mass.,  303. 

In  Commonwealth  v.  Morse,  14 Mass.,  21 7, the 
defendant  was  indicted  for  stealing  an  ox,  the 
property  of  one  Leonard.  The  evidence  was, 
that  the  ox  was  in  Leonard's  possession,  he  hav- 
ing received  him  from  a  deputy-sheriff,  and 
given  an  accountable  receipt  for  him.  The 
general  property  of  the  ox  was  in  O.  Morse. 
Parker,  Chief  Justice,  says,  the  only  question 
was,  whether  the  ox,  which  had  been  stolen 
from  Leonard's  barnyard,  was  the  property  of 
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L.  It  was  not  his  property  absolutely  ;  for  he 
had  nothing  but  the  possession,  not  claiming 
any  title  to  it.  The  special  property  was  in  the 
deputy  -  sheriff,  who  made  the  attachment. 
There  is  no  third  species  of  property.  Leonard, 
therefore,  was  the  mere  servant  of  the  deputy- 
sheriff,  to  keep  the  property  attached,  for  him; 
having  no  legal  interest  in'  it,  and  no  right  to 
maintain  an  action  for  it,  if  taken  out  of  his 
custody,"  «fec. 

*These  cases  are  precisely  in  point,  [*3OO 
and  express  the  opinion  of  a  very  learned  and 
respectable  court  on  the  very  question.  I  fully 
subscribe  to  the  correctness  of  their  doctrine. 

The  receiptor  comes  in  as  a  surety  for  the 
defendant  in  the  execution.  Had  he  taken  the 
actual  possession,  he  could  be  considered  only 
as  the  servant  of  the  officer  who  had  the  spe- 
cial property  in  the  goods.  So  far,  this  court 
went  in  the  case  of  Barker  v.  Miller,  where  they 
say  that  Caswell  was  the  mere  servant  of  the 
officer,  who  was  the  plaintiff  in  that  case. 
There  is  no  doubt  upon  the  cases,  that  the  con- 
stable might  have  brought  the  suit  before  the 
executions  were  discharged,  even  if  the  prop- 
erty had  been  actually  delivered  to  Dillenback, 
according  to  Cross'  agreement. 

Thus  much  as  to  the  property  levied  on  by 
the  officer.  The  wagon  was  not  levied  on,  but 
was  under  a  mortgage  when  the  plaintiff  settled 
with  Rathbone.  Had  the  plaintsff  taken  an  as- 
signment of  the  mortgage,  the  action  for  the 
wagon  might  have  been  sustained  ;  but  the 
mortgage  appears  to  have  been  paid  and  dis- 
charged. 

Being  of  opinion  that  the  plaintiff  cannot 
sustain  the  action,  for  want  of  interest,  it  seems 
unnecessary  to  express  an  opinion  as  to  the 
rule  of  damages  laid  down  by  the  judge.  It  is, 
however,  undoubtedly  correct  to  give  as  dam- 
ages, in  trover,  the  full  value  of  the  property 
at  the  time  of  conversion,  and  interest  thereon 
from  that  time.  The  judge  so  directed  the  jury 
in  this  case. 

A.  new  trial  must  be  granted,  with  costs  to 
abide  the  event. 

New  trial  granted. 

Cited  in— 8  Cow.,  137;  8  Wend.,  614,  669;  10  Wend., 
166,  401;  13  Wend.,  149;  15  Wend.,  622;  16  Wend.,  352 
5  Hill,  596;  4  Den.,  490:  37  N.  Y.,  125 :  62  N.  Y.,  221  •  4 
Abb.  App.  Dec.,  163;  4 Trans.  App.,  40;  4  Barb.,  368;  10 
Abb.  Pr.,  207;  4  Abb.  U.  S.,  97 ;  3  Saund.,  626 ;  1  E.  D. 
8.,  487;  2  Hilt.,  595;  82  Ind.,  99 ;  37  Mich.,  387 ;  25  Am. 
Dec.,  552;  37  Am.  Dec.,  607  (13  Vt.,  504);  40  Am.  Dec., 
375. 


*  JACKSON,  ex  dem.  HOOKER,  [*3O1 

v. 
MATHER. 

Fraud— Question  of  Law  WJien  Facts  Are  Un- 
disputed—Indicia of,  Often  Mixed  Question  of 
Law  and  Fact — Conveyances  by  One  in  Failing 
Circumstances — Evidence. 

Fraud  is  a  question  of  law,  when  there  is  no  dis- 
pute about  facts.  It  is  the  judgment  of  law  on  facts 
and  intents. 

The  law  has  established  certain  indicia,  which,  if 
they  appear  in  relation  to  a  contract,  it  will  be  ad- 
judged fraudulent. 

In  most  cases,  fraud  is  a  mixed  question  of  law  and 
fact;  and  the  jury  are  often  called  upon  to  draw  a 
conclusion  from  equivocal  facts,  and  suspicious  cir- 
cumstances. 
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Where  such  circumstances  combine :  as  where  a 
man.  uneinbarassed  in  his  circumstances,  on  the  eve 
of  Judgments  against  him'  w>ld  out  his  real  estate, 
which  was  considerable,  to  his  son-in-law,  who  was 
in  low  circumstances:  who  gave  a  mortgage- for  the 
purchase  money:  the  grantor  still  continuing  in  par- 
tial possession,  and  exercising  some  control;  the  son- 
in-law  lifting  with  deference  to  his  direct  ions,  mak- 
ing suspicious  ^declarations,  and  actually  taking  a 
fnuidulcnt  conveyance  of  the  grantor  s  personal 
property,  and  removing  it  out  of  the  county,  to 
avoid  executions  against  the  grantor,  &c.,  all  these 
circumstances  appearing,  and  not  being  explained 
on  the  trial:  though  the  jury  found  in  favor  of  the 
valid! ty  of  the  grant  of  the  real  estate,  agai nst  a  sal e 
by  the  creditor ;  held  that  a  new  trial  should  be 

The  grantee,  before  he  purchased,  took  the  advice 
of  a  counselor  at  law,  upon  the  question,  whether  he 
could  safely  make  the  purchase,  notwithstanding 
the  pendency  of  the  suits  against  the  grantor.  Held 
that  though  he  might  himself  have  sought  that  opin- 
ion, and  the  Jury  believed  that  he  did  so,  and  that 
the  opinion  was  fairly  given,  it  ought  not  to  influ- 
ence them  in  favor  of  the  grant:  as  such  an  opinion, 
though  honest,  could  not  reach  all  the  circum- 
stances disclosed  in  evidence. 

Held.  also,  that  whether  the  grantee  knew  that  the 
grantor  intended  to  commit  a  fraud  or  not,  was  not 
the  test  of  the  validity  of  the  conveyance;  for  with- 
out reference  to  the  grantor's  intentions,  the  part 
taken  by  the  defendant  and  his  acts  might  be  fraud- 

Where  the  question  Is  upon  the  fraud  in  a  convey- 
ance of  real  estate,  a  fraudulent  purchase  of  per- 
sonal property  by  the  grantee  from  the  grantor  of 
the  real  estate,  made  after  the  sale  of  the  latter,  may 
be  received  in  evidence,  in  connection  with  other 
circumstances,  to  impeach  the  sale  of  the  real  estate. 

Citations— 9  Johns..  343;  Rob.,  Fraud,  Conv.,  189. 

Tjl  JECTMENT  for  a  farm  in  Truxton,  Cort- 
TJ  land  Co. ,  tried  at  the  circuit  in  that  county, 
Jan.  25,  1825,  before  Throop,  Circuit  J.;  when 
a  verdict  was  found  for  the  defendant. 

A  motion  was  now  made  in  behalf  of  the 
plaintiff  for  a  new  trial :  and  Rob.,  Fraud. 
Conv., 554;  18  Johns. , 425 ;  5  Cow.,  7;  1  Johns., 
358,  and  14  Id.,  498,  were  cited. 

For  the  defendant  were  cited  3  Johns. ,  271 , 
269,  170,  528:  17  Id.,  323;  1  Johns.  Cas.,  250  ; 
10  Johns.,  447;  2  Id.,  46,  and  13  Id.,  471. 

Mestn.  D.  Vady  and  S.  Shericood,  for  the  mo- 
tion. 

Mr.  J.  A.  Spencer,  contra. 

The  facts  are  stated  in  the  opinion  of  the 
court,  which  was  delivered  by, 

WOODWORTH,  J.  The  lessor  of  the  plaintiff 
recovered  judgment  against  Charles  Stewart,- 
which  was  docketed  June  18,  1821.  The  action 
3O2*]  was  commenced  at  Jan.  *Term,  1820. 
Another  judgment  was  docketed  on  the  same 
day.  Two  executions  issued  in  June,  1821. 
Stewart's  farm  was  sold  and  conveyed  by  the 
sheriff  to  the  plaintiff. 

The  defendant  gave  in  evidence  a  deed  from 
Stewart  to  him,  for  the  premises  in  question, 
dated  June  26.  1820;  the  consideration  stated  to 
be  $5,000.  A  bond  and  mortgage  were  given 
—$1,000  payable  Aug.  15,1820,  and  the  residue 
by  installments.  There  was  indorsed  as  re- 
ceived Aug.  3,  1820,  $1,000. 

The  plaintiff  then  gave  in  evidence  an  exem 
pliflcatipn  of  two  other  judgments  in  favor  of 
the  plaintiff — the  one  against  Stewart  and 
Forbes;  the  other  against  Stewart  alone.  In 
the  first,  the  memorandum  was  of  May  Term, 
1818.  Verdict,  May  29,  1820.  Judgment,  Au- 
gust Term,  1820,  docketed  May  15, 1821.  The 
other  judgment  was  rendered  August  Term, 
1821. 

The  question  arising  on  the  case,  is,  whether 
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the  sale  and  conveyance  from  Stewart  to  the 
defendant  was  fraudulent.  There  is  a  great 
mass  of  testimony  bearing  on  this  point.  The 
jury  found  a  verdict  for  the  defendant;  and  the 
application  is  for  a  new  trial,  on  the  ground 
that  the  verdict  is  against  law  and  evidence; 
and  that  the  judge  misdirected  the  jury.  I  shall 
not  go  into  a  minute  examination  of  all  the 
evidence.  There  is  much  that  is  irrelevant  and 
immaterial.  I  shall  confine  myself  to  such  parts 
as  appear  to  me  deserving  of  weight.  It  seems 
that  a  long  and  angry  controversy  had  existed 
between  Stewart  and  the  Hookers,  respecting 
injuries  in  consequence  of  Stewart's  mill-dam. 
Several  recoveries  were  had  against  him.  The 
last  verdict  was  about  a  month  before  the  deed 
in  question  was  executed.  Stewart  is  stated  to 
have  been  a  man  of  large  property,  having  a 
stock  of  cattle  worth  $800, and  not  embarrassed 
in  his  circumstances,  excepting  so  far  as  the 
expenses  of  several  lawsuits  may  have  involved 
him.  It  is  abundantly  proved  that  Stewart  de- 
clared, before  the  deed  was  given,  that  he  in- 
tended to  put  his  property  7>ut  of  his  hands; 
that  he  would  pay  no  recovery  other  than  that 
obtained  in  May,  1820;  and  that  it  was  imma- 
terial *to  him,  what  the  Hookers  re-  [*3O3 
covered.  His  fraudulent  intent  cannot  be  ques- 
tioned. The  defendant  was  his  son-in-law,  liv- 
ing at  a  different  place,  who,  after  the  pur 
chase,  removed  on  to  the  farm.  It  is  satisfac- 
torily proved, and  the  fact  stands  as  uncontra- 
dicted,  that  at  the  time  of  purchase,  and  before 
that  time,  the  defendant  was  considered  to  be 
destitute  of  property.  It  was  proved  that  he 
paid  over  to  Stewart  $1,000,  but  no  attempt  was 
made  to  show  how  he  obtained  the  money, 
whose  money  it  was,  or  where  it  was  obtained. 
It  also  appeared  that,  at  different  times  after 
the  purchase,  the  defendant  made  declarations 
calculated  to  create  well  founded  suspicions 
that  the  transaction  was  not  fair.  To  one  wit- 
ness he  said  he  did  not  know  what  Stewart's  in- 
tentions were.  He  made  the  purchase  for  his 
own  profit;  when  speaking  of  the  farm  he  called 
it  our  farm;  stated  that  he  had  purchased  all  the 
personal  property,  two  days  before  the  sheriff's 
sale,  and  that  the  witness  must  not  think  it 
strange,  if  some  cattle  came  into  his  lot.  It  ap- 
peared that  the  cattle  were  driven  out  of  the 
county,  to  avoid  the  execution,  after  the  de- 
fendant had  purchased  them  of  Stewart,  for 
about  $300  or  $500,  and  had  paid  on  account 
about  $200.  At  other  times  the  defendant  said 
he  meant  the  bargain  in  earnest.  When  ap- 
plied to  for  some  timber,  he  said  Stewart  might 
have  some  objections.  At  a  certain  time  the 
orchard  was  watched.  The  defendant  said  it 
was  none  of  his  doings;  that  he  had  nothing  to 
do  with  it.  If  he  could  not  live  in  more  peace, 
he  would  quit;  and  if  the  times  were  not  better 
he  would  let  the  cat  out  of  the  bag,  and  go  off 
and  leave  it,  and  have  nothing  more  to  do  with 
it.  It  was  also  proved  that  Stewart  occasionally 
worked  on  the  farm;  seemed  to  order  and  di- 
rect, and  have  the  control.  The  cattle  were 
driven  into  Chenango  Co.,  by  the  defendant's 
order.  The  day  before,  Stewart  said  this  must 
be  done;  there  was  an  execution  out,  and  the 
sheriff  was  coming.  It  also  appeared  that  the 
$1,000  was  paid  in  the  clerk's  office.  The  wit- 
ness testified  that  there  was  a  going  back  and 
forth  about  the  money, and  something  was  said 
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about  calling  a  witness  to  see  it  paid.  Judge 
3O4*]  Nelson  testified  that  he  had  been 
counsel  for  Stewart;  that  Stewart  and  defend- 
ant called  on  him.  He  drew  the  deed.  The  de- 
fendant inquired  if  he  could  buy,  safely;  said 
he  knew  of  the  litigation  about  the  back- water, 
and  he  would  not  purchase  if  it  could  not  be 
done  without  difficulty.  The  witness  stated 
the  situation  of  the  controversy,  and  said  that 
so  far  as  he  was  acquainted  with  the  facts,  he 
saw  no  legal  objections  to  his  purchasing;  and 
informed  the  defendant,  that,  in  his  opinion, 
there  could  not  be  a  recovery  in  the  untried 
suit  for  back-water.  The  judge  charged  the 
jury,  that  it  was  a  question  of  fraud  in  fact, ex- 
clusively for  their  determination;  that  it  was 
not  a  case  of  fraud  in  law;  that  the  inquiry 
was  as  to  the  intention  of  the  defendant, wheth- 
er fraudulent  or  not;  that  if  Stewart  intended 
to  defraud  his  creditors,  and  the  defendant 
knew  it,  the  said  sale  was  void;  that  if  the  de- 
fendant, of  himself,  went  to  Judge  Nelson  for 
his  opinion,  and  he  gave  the  opinion  he  did,  it 
would  go  far  to  rebut  the  evidence  of  fraud; 
that  if  the  jury  believed  that  Stewart  intended 
to  commit  a  fraud  on  his  creditors,  by  the  sale 
to  the  defendant,  and  he  knew  it,  they  ought 
to  find  a  verdict  for  the  plaintiff;  otherwise,  for 
the  defendant. 

Fraud  is  a  question  of  law,  when  there  is  no 
dispute  about  facts.  It  is  the  judgment  of  law 
on  facts  and  intents.  (9  Johns.,  342.)  The  law 
has  established  certain  indicia,  which,  if  they 
appear,  in  relation  to  a  contract,  it  will  be  ad- 
judged fraudulent.  In  most  cases,  it  is  a  mixed 
question  of  law  and  fact.  As  it  respects  the 
latter,  the  jury  are  called  on  frequently  to  draw 
a  conclusion  from  equivocal  facts  and  suspi- 
cious circumstances. 

Roberts,  in  his  treatise  on  Fraudulent  Con- 
veyances, observes  on  the  preventive  efficacy  of 
the  statute,  and  the  rule  to  be  applied  in  judg- 
ing of  the  acts  of  the  parties.  He  says,  it  con- 
verts ambiguity  into  evidence  of  what  it  was 
meant  to  disguise;  and  erects,  on  a  foundation 
of  common  experience,  a  sort  of  artificial  pre- 
sumption of  fraudulent  intention  from  equivo- 
cal transactions.  (Rob..  Fraud.  Conv. ,  189.) 
3O5*]  *In  the  present  case,  there  is  no  sin- 
gle fact  that  would  authorize  the  court  to  say, 
the  purchase  of  the  defendant  was  fraudulent. 
But  the  evidence  collectively  furnished  a  strong 
case  for  the  jury  to  infer  fraud.  If  it  was  the 
intention  of  the  defendant  to  lend  himself  for 
the  purpose  of  hindering,  delaying,  or  defraud- 
ing creditors  and  others;  if  there  was  a  secret 
trust;  if  the  money  advanced  was  in  reality 
Stewart's,  and  put  into  the  defendant's  hands, 
only  to  give  this  the  color  of  a  bona  fide  transac- 
tion; if  Stewart  really  had  and  exercised  con- 
trol over  the  farm,  and  received  supplies  from 
it;  then  the  whole  transaction  was  fraudulent 
and  void.  To  draw  this  conclusion  was  the 
province  of  the  jury.  The  question  is,  whether, 
in  the  sound  exercise  of  their  discretion,  the 
weight  of  evidence  was  not  that  the  sale  was 
fraudulent.  It  appears  to  me  that  there  was 
satisfactory  evidence  of  fraud;  and  when  it  is 
considered  that  no  explanation  was  given  of  the 
facts  proved  by  the  plaintiff;  and  which, from 
the  complexion  of  the  transaction,  required 
explanation,  if  they  were  susceptible  of  it;  and 
which  might  have  explained,  if  in  reality  the 
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purchase  was  bonafide,  I  cannot  resist  the  in- 
ference that  the  sale  was  colorable  merely.  The 
defendant  is  a  near  connexion  of  Stewart.  From 
the  evidence,  he  must  be  considered  as  desti- 
tute of  property.  If  he  was  not,  he  might  have 
shown  it;  and  I  think  he  was  called  on  to  do 
so.  He  had  been  a  clerk  for  sometime  pre- 
vious; was  not  in  a  course  of  business  to  ac- 
cumulate property;  nor  in  a  favorable  situation 
to  raise  the  money  which  Stewart  required  to 
relieve  his  then  pressing  necessity.  It  does  not 
appear  that  he  pledged  the  land  to  raise  the 
money:  whereas,  if  the  money  was  to  be  bor- 
rowed on  the  land,  Stewart  might,  with  the 
same  ease,  borrow  on  that  security.  These 
suspicious  circumstances  called  on  the  defend- 
ant to  remove  the  shade  that  hung  over  the  pur- 
chase. Connecting  this  with  other  facts  which 
are  not  akin  to  honest,  bonafide  contracts,  the 
case  of  the  plaintiff  was  considerablv  fortified. 
Stewart  seemed  to  have  some  controf,  and  exer- 
cised it.  He  had  some  proceeds  of  the  farm ; 
on  what  account  he  has  not  shown.  What  was 
the  secret  the  defendant  alluded  *to  in  [*3OO 
relation  to  the  bona  fides  of  the  purchases?  If 
all  was  fair,  there  was  no  cause  to  shun  the 
light.  Again;  he  was  dissatisfied,  would  quit, 
and  leave  the  whole  concern.  All  this  was 
proper  evidence.  The  inferences  are  not  re- 
moved, or  attempted  to  be  removed,  by  ex- 
planations. Until  removed,  they  ought  to  have 
had  decisive  weight  on  the  minds  of  the  jury. 
In  addition,  it  may  be  observed,  that  a  strong 
presumption  arises  from  the  close  connection 
between  the  defendant  and  Stewart.  The  ap- 
parent fraud  in  removing  the  personal  property 
out  of  the  reach  of  the  execution,  and  other 
circumstances  detailed  in  the  case,  show  that 
the  defendant  was  not  ignorant  of  Stewart's 
fraudulent  intent  to  put  his  property  out  of 
his  hands. 

I  also  think  the  charge  somewhat  incorrect, 
particularly  in  the  stress  that  is  laid  on  the 
testimony  of  Judge  Nelson.  Whether  the  de- 
fendant went  himself  to  Judge  Nelson  or  not 
for  an  opinion,  seems  to  me  immaterial.  No 
doubt  the  defendant  wished  to  obtain  the  real 
opinion  of  the  witness.  That  opinion  was  no 
more  than  this  ;  that  notwithstanding  the  con- 
troversy and  law-suits,  the  defendant  might 
purchase  ;  by  which  the  witness  undoubtedly 
intended  a  fair  and  bona  fide  purchase.  He 
gave  no  opinion  on  the  facts  here  disclosed  and 
relied  on.  For  aught  that  appears,  he  had  no 
knowledge  of  them.  . 

The  charge  farther  seems  to  instruct  the  jury, 
that  if  the  defendant  did  not  know  that  Stewart 
intended  to  commit  a  fraud,  they  would  find 
for  the  defendant.  This  was  not  the  test.  With- 
out reference  to  Stewart's  intentions,  the  part 
taken  by  the  defendant  and  his  acts,  might  be 
fraudulent.  Ignorance  of  Stewart's  intent 
would  be  no  protection.  By  this  part  of  the 
charge,  the  jury  may  have  supposed,  that  if  the 
defendant  had  not  knowledge  of  Stewart's  in- 
tent, he  was  entitled  to  a  verdict.  The  law  is 
otherwise.  Independent  of  this  fact,  the  weight 
of  evidence,  in  judgment  of  law,  is,  that  the 
purchase  was  fraudulent.  Anew  trial  must  be 
granted,  with  costs  to  abide  the  event. 

New  trial  granted. 

Cited  in— 8  Wend.,  391;  4  Hill,  312;  43  Mich.,  627;  41 
Am.  Dec.,  89  (7  Ala..  142). 
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3O7*J  *NOBLES,  Admx.  of  NOBLES, 

9. 

BATES. 

Covenant  in  Restraint  of  Trade— If  General, 
Void— Stipulated  Damages. 

A  covenant  in  restraint  of  trade,  generally, 
throughout  the  State,  ia  void.  Otherwise,  of  a  cove- 
nant, not  to  trade,  In  a  particular  place,  and  for  a 
particular  time. 

N  and  B.  dissolved  their  partnership  in  business; 
and  their  articles  of  dissolution  declared  one  object 
of  the  dissolution  to  be,  that  N.  should  relinquish 
the  business;  that  B.  should  pay  him  §3,000  in  vari- 
ous installments,  the  last  being  $750;  and  that  if  N. 
should  set  up  the  business  within  twenty  miles  of 
their  former  place  of  business,  he  should  forfeit 
that  installment.  N.  bavins?  carried  on  the  business 
within  the  20  miles;  held,  that  this  was  a  bar  to  an 
action,  on  the  covenant,  for  the  $750. 

Held,  also,  that  the  covenant  to  relinquish  the 
S750  was  in  nature  of  stipulated  damages,  and  not  a 
penalty ;  and,  therefore,  evidence  showing  that  B. 
was  not  injured  by  N.'s  trade  was  inadmissible. 

Citations— 1  P.  Wms..  181 ;  10  Mod.,  27,  85,  130 ;  7 
Mod.,  230 ;  2  Saund.,  156  a.  n.  (1) ;  2  Str.,  739 ;  2  Ld. 
Uayra.,  1456 ;  3  Bro.  P.  C.,  349;  Br.  Ch.,  418 ;  5  T.  K., 
118;  Cro.  Jac.,  596;  5  Cow.,  144  and  150,  n ;  3  Johns. 
Cas.,  297 ;  7  Johns.,  72. 

pO  YEN  ANT  ;  tried  at  the  Delaware  Circuit, 
\J  Jan.,  1825,  before  Nelson,  Circuit  J. 

At  the  trial,  the  plaintiff  gave  in  evidence 
sealed  articles  of  dissolution  of  partnership 
between  her  intestate  and  the  defendant,  dated 
Jan.  23,  1810,  by  which  the  parties  dissolved 
their  partnership,  theretofore  existing,  from 
that  date.  After  various  stipulations  in  re- 
gard to  winding  up  the  concerns,  the  defend- 
ant agreed  to  pay  the  intestate  $3,000,  in  vari- 
ous installments  ;  the  last  one  of  $750,  Dec.  1, 
1812,  with  interest  from  Dec.  1, 1811 ;  the  whole 
payable  in  leather,  at  the  works  of  the  firm. 
The  articles  then  recited,  that  the  object  was, 
for  the  testator  entirely  to  quit  the  business  in 
which  they  were  concerned,  and  for  Bates  to 
continue  it ;  that  such  intention  was  the  basis 
of  allowing  the  $3.000,  and  then  proceeded:  "It 
is  hereby  understood,  that  in  case  Nobles  shall 
be  concerned  in,  or  carry  on  the  same  kind  of 
business  they  are  now  concerned  in.  within  20 
miles  from  this  present  stand,  then,  and  in  that 
case,  the  last  installment  of  $750  is  not  to  be 
paid;  but  is  entirely  to  be  relinquished  by  the 
said  Nobles." 

The  action  was  for  the  last  installment  only; 
in  answer  to  which  the  defendant  proved,  that 
the  business  of  the  partnership  was  saddlery, 
harness-making,  tanning  and  currying,  al 
Waterville ;  that  after  the  dissolution,  the  in- 
testate went  to  Roxbury  to  reside  ;  in  July  or 
Aug.,  1811.  he  went  to  the  head  of  the  Dela- 
ware, 4  miles  from  Waterville,  and  there  com 
menced  the  business  of  saddlery  and  harness 
making,  tanning  and  currying. 

The  plaintiff  proceeded  to  show,  that  the 
business  done  by  the  intestate  was  of  no  dam 
age  to  the  defendant.  The  defendant  objected 
to,  and  the  judge  overruled  the  evidence.  The 
3O8*]*plamtiff  offered  to  prove,  that  in  May, 
1810,  the  defendant  sold  out  all  his  interest  in 
the  works  at  Waterville,  and  could  not  be  in 
jured  by  the  intestate's  business.  The  judge 
overruled  this  evidence.  The  plaintiff  then  of 


NOTB.— Penalty— Liquidated  damages.  For  a  full 
discussion,  see  Dennis  v.  Cummins,  3  Johns.  Cas. 
2V7.  note. 
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f  ered  to  prove  that  the  defendant  had  acknowl- 
edged her  claim,  in  this  action,  to  be  just,  and 
that  it  ought  to  be  paid.  The  iudge  overruled 
this  evidence  also;  and  directed  a  nonsuit,  with 
leave  to  the  plaintiff  to  move  to  set  it  aside. 

A  motion  was  now  made  accordingly. 

Mr.  L.  Monaon,  for  the  plaintiff.  The  cove- 
nant in  question  was  in  restriction  of  trade  and, 
therefore,  void,  on  the  ground  of  public  policy. 
Such  covenants  are  void,  on  the  ground  that 
the  consideration  is  not  good.  (2  Com.  Cont., 
470.)  In  this  respect,  the  covenant  is  no  more 
binding  than  if  it  had  been  without  seal.  The 
consideration  is  bad  on  its  face.  (2 Com.  Cont., 
468;  1  P.  Wms.,  181.) 

But  if  valid,  the  contract  was  in  nature  of  a 
penalty  ;  and  not  of  liquidated  damages.  '  (8 
Johns.  Cas.,  297  ;  5  Cow.,  144,  and  note  to  p. 
150.)  On  this  principle,  the  evidence  that  Bates 
had  sustained  no  damages,  was  admissible.  So 
as  to  his  acknowledgment  that  the  debt  was 
justly  due. 

Mr.  8.  Sherwood,  contra.  The  articles  show 
a  sufficient  consideration  for  the  covenant.  And 
although  a  contract  in  restraint  of  trade,  gen- 
erally, is  void,  upon  principles  of  public 
policy,  it  is  not  so  of  those  which  limit  the  re- 
straint, as  to  time  and  place.  These,  it  is  well 
settled,  are  an  exception  to  the  rule.  (10  Mod., 
85,  130  ;  Id.,  27  ;  7  Mod.,  230,  248,  and  cases 
cited;  2  Str.,  739.) 

Curia,  per  SUTHERLAND,  J.  It  is  expressly 
recited,  as  part  of  the  consideration,  for  the 
covenant  to  pay  the  $3,000,  that  Nobles  should 
quit  the  business,  in  which  he  and  Bates  had 
been  previously  concerned  ;  and  he  expressly 
agreed,  that  if  he  should  establish  and  carry 
on  the  same  kind  of  business  within  20  miles  of 
Waterville,  the  last  installment  should  not  be 
exacted  ;  but  should  be  Relinquished  [*3O9 
and  given  up.  The  agreement,  by  the  confes- 
sion of  the  parties,  was  founded  on  an  ample 
consideration. 

A  bond,  or  promise,  upon  good  considera- 
tion, not  to  exercise  a  trade  for  a  limited  time, 
at  a  particular  place,  or  within  a  particular 
parish,  is  good.  But  where  it  is  general,  not 
to  exercise  a  trade  throughout  the  kingdom, 
it  is  bad,  though  founded  on  good  consid- 
eration, as  being  a  too  unlimited  restraint  of 
trade ;  and  operating  oppressively  upon  one 
party,  without  being  of  any  benefit  to  either. 
(Mitchell  v.  Reynolds,  1  P. Wms.,  181;  10  Mod., 
27,  85.  130;  7  Mod.,  230;  2  Saund.,  156  a,  note 
1;  2  Str.,  739;  2  Ld.  Raym.,  1456;  3  Bro.  P.  C., 
349;  1  Bro.  C.  C.,  418;  5  T.  R.,  118;  Cro.  Jac., 
596.) 

The  surrender  of  the  last  installment,  must 
be  considered  as  liquidated  damages  for  carry- 
ing on  trade  within  the  20  miles.  On  the  face 
of  the  contract,  there  is  nothing  unreasonable 
in  this.  The  relinquishing  of  the  business  by 
Nobles,  and  the  agreement  in  question,  are  re- 
cited as  part  of  the  inducement  or  consideration 
on  which  the  defendant  agreed  to  pay  the 
$3,000.  The  parties  have  fixed  the  value  of 
that  item  in  the  consideration  at  $750.  In  the 
nature  of  the  case  the  precise  injury  which  the 
defendant  would  sustain,  from  the  establish- 
ment or  contfnuance  of  the  same  kind  of  busi- 
ness, could  not  be  accurately  ascertained.  It 
must  depend  upon  a  variety  of  circumstances 
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— upon  the  capital  which  the  party  might  in- 
vest; the  industry  which  he  might  exert ;  and 
the  patronage,  from  these  and  other  causes,  he 
might  be  able  to  attract. 

A.  more  suitable  case,  for  the  liquidation  of 
damages  by  the  parties  themselves,  can  scarce- 
ly be  imagined. 

In  Spencer  v.  Tilden,  5  Cow. ,  144,  it  was  ap- 
parent, if  the  $360  were  to  be  considered  as 
liquidated  damages,  the  contract  was  oppres- 
sive to  the  defendant.  We,  therefore,  felt 
ourselves  at  liberty  to  hold  that  the  object  of 
the  contract  was  to  secure  the  return  of  the 
-cows;  and  that  the  $360  were  inserted  by  way 
3  lO*]pf  penalty,  and  not  as  *stipulated  dam- 
ages. That  case  went  quite  as  far  as  any  which 
had  preceded  it.  ( Vide  note  to  that  case,  p. 
150  ;  3  Johns.  Cas.,  297  ;  7  Johns.,  72.) 

The  evidence  offered  by  the  plaintiff  was 
properly  excluded. 

Motion  denied. 

Cited  in— 13  Wend.,  590 ;  17  Wend.,  454  ;  21  Wend., 
162:  10  Paige,  123;  10  N.  Y.,  244;  68  N.  Y.,  304;  8 
Barb.,  45;  11  Barb.,  134;  12  Barb.,  381;  4  How.  Pr., 
408;  9  How.  Pr.,  £38;  13  How.  Pr.,  238  :  34  How.  Pr., 
205 :  51  How.  Pr.,  378 ;  1  B.  D.  S.,  581 ;  36  Cal.,  358. 


CORNELL  «.  COOK. 

Evidence — Indorsement  of  Levy  on  Execution  by 
Officer,  Prima  Facie — Renewal  of  Justice's  Ex- 
ecution— Discharge  of  Judgment — Dormant 
Execution — Loss  of  Lien — Statute — Practice. 

The  indorsement  of  a  levy  on  an  execution  by  a 
constable  is,  prima  facie,  evidence  of  the  levy,  in  an 
action  of  trover  by  him  for  the  property  levied  on, 
against  a  creditor  whose  execution  is  levied  on  the 
same  property. 

It  is  regular  under  the  Statute  of  1824,  sess.  47,  ch. 
238,  for  a  debtor  to  divide  an  entire  demand  of  more 
than  $25  into  smaller  sums,  confess  several  judg- 
ments for  those  sums.each  amounting  to  $25  or  less, 
without  the  specification  or  affidavit  required  by 
the  14th  section  of  that  Act. 

Whether  a  justice's  execution  can  be  renewed,  so 
as  to  be  valid  against  third  persons,  creditors  upon 
execution,  after  it  has  once  been  levied  upon  prop- 
erty sufficient  to  satisfy  it,  qucere. 

An  action  will  not  lie  on  a  judgment  after  a  levy 
by  execution  on  property  sufficient  to  satisfy  it. 
Per  Savage,  Ch.  J.,  delivering  the  opinion  of  the 
court. 

A  justice's  execution  levied,  if  suffered'to  expire 
without  a  sale,  loses  its  lien.  Per  Savage,  Ch.  ./^de- 
livering the  opinion  of  the  court. 

Where  a  justice's  executions  had  been  levied,  but 
a  sale  was  delayed  by  arrangement  between  the 
parties,  and  the  executions  renewed ;  the  constable 
admitting,  that  on  the  renewal,  he  renewed  his  in- 
dorsement of  levy ;  and  subsequent  to  the  last  in- 
dorsement of  levy,  the  defendant  confessed  other 
judgments,  upon  which  executions  issued,  and  the 
property  covered  by  the  last  indorsement  of  levy, 
was  seized  and  sold ;  it  having  never  been  removed 
from  the  defendant's  possession  upon  the  first  levy; 
and  there  being  no  proof  of  a  levy  upon  the  re- 
newed executions,  except  the  constable's  indorse- 
ment ;  in  trover  by  him  against  the  creditor  who 
sold ;  held,  that  the  circumstances  would  warrant  a 
jury  in  finding  against  the  plaintiff. 


Citations— 15  Johns.,  229 ;  1  B.  L., 
320 ;  9  Johns.,  361. 


i ;  12  (Johns.. 


,  for  household  furniture.and  other 
-L  articles;  tried  at  the  Montgomery  Circuit 
in  Dec.,  1826,  before  Walworth,  Circuit  J., 
when  the  following  facts  were  in  evidence: 

The  plaintiff  was  a  constable  and  held  two 
justice's  executions  against  Sternburgh.of  $50.- 
37,  issued  on  judgments  rendered  in  favor  of 
Ehle  and  Cook,  Feb.  10,  1824.  One  execution 
COWEN  7. 


issued  Mar.  81,  was  renewed  July  19,  and 
again  Dec.  23,  1824.  The  other  issued  July 
19,  and  was  renewed  Dec.  23, in  the  same  year. 
Both  were  issued  on  oath,  and  returnable  in  90 
days.  With  these  executions,  the  plaintiff 
went  several  times  to  Sternburgh's  house,  in 
the  summer  and  autumn  of  1824.  In  Dec., 

1824,  Sternburgh  paid  the  plaintiff,  Cornell, 
his  fees  on  the  executions;  and  by  an  arrange- 
ment with  him,  there  was  a  suspension  of  col- 
lection; and  Sternburgh  heard  no  more  of  the 
executions  *tillthe  10th  or  12th  of  Jan.,[*31 1 

1825.  Sternburgh  supposed  the  plaintiff  levied; 
but  the  goods  were  not  removed,  and  there  was 
no  levy,  to  his  knowledge,  after  the  last  re- 
newal.    The  plaintiff  gave  in  evidence  the  two 
executions,  on  which  levies  were  indorsed  by 
him,  as  having  been  made  Jan.  5.  1825,  with 
his  name  and  addition  as  constable,  signed. 

The  judge  decided  the  indorsement  of  the 
constable  was,  prima  fade,  evidence  of  the 
levy,  and  refused  to  nonsuit  the  plaintiff  for  a 
defect  in  the  proof  of  levy;  and  the  defendant 
proved  that  the  plaintiff  stated  to  one  of  the 
witnesses,  that  he  levied  when  he  first  received 
the  executions,  and  when  they  were  renewed, 
he  altered'the  date  of  his  first" indorsements  of 
levy. 

Jan.  31,  1825,  Sternburgh  confessed  eight 
judgments  of  $25  each,  with  costs;  and  one  for 
about  $14,  before  a  justice,  in  favor  of  the  de- 
fendant. These  judgments  were  founded  on 
two  promissory  notes  due  from  Sternburgh  to 
the  defendant — one  of  $70  and  another  of 
$100;  and  no  specifications  of  the  considera- 
tion, or  any  affidavit  of  the  demands,  were 
filed  with  the  justice.  'The  justice  himself 
divided  and  apportioned  the  amount  of  the 
notes  and  interest,  and  judgments  were  taken 
for  the  amount  really  due.  Executions  were 
immediately  issued,  the  defendant  avowing 
that  his  object  was  to  get  preference  of  the 
executions  in  the  plaintiff's  hands.  The  defend- 
ant caused  the  property  levied  on  by  the  plaint- 
iff, to  be  seized  on  his,  the  defendant's,  execu- 
tions, and  it  was  sold  Feb.  7,  1825,  after  full 
notice,  of  the  former  levy,  given  to  the  defend- 
ant. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  this  court. 

Mr.  H.  Loucks,  for  the  plaintiff.  There  is 
abundant  evidence  to  warrant  a  jury  in  finding 
a  levy.  The  law  will  presume  this  in  favor  of 
public  officers.  (4  Cow.,  461;  11  Johns., 513.) 
The  Statute,  sess.  47,  ch.  238,  sec.  14,  p.  286, 
makes  it  the  duty  of  the  constable  to  indorse 
the  time  of  levying.  This  indorsement  is,  in  it- 
self, evidence. 

*The  two  executions  were,  from  the  [*3 1 2 
time  of  their  renewals, as  new  executions  for  90 
days.  (12  Johns., 320.)  What  took  place  before, 
cannot  impair  their  effect  as  such.  It  was  not 
necessary  to  remove  the  property.  (3  Cow., 
272;  13  Johns.,  251.) 

But  the  nine  judgments  were  a  nullity;  and 
the  defendant,  therefore,  a  mere  wrong-doer. 
The  justice  exceeded  his  jurisdiction  by  split- 
ting up  indivisible  demands,  exceeding  $50. 
(16^Johns.,  121;  15 /d.,  229.)  Consent  will  not 
confer  jurisdiction.  (3  Cai.,  129.)  If  this  pro- 
ceeding is  allowed  as  valid,  the  intent  of  the 
Legislature,  in  requiring  sworn  specifications, 
(sess.  47,  ch.  238,  sec.lSj,  is  entirely  frustrated. 
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The  object  was  to  guard  against  fraud, and  the 
provision  should  be  enforced.  It  cannot  be 
done,  if  in  the  power  of  the  justice  and  parties 
to  evade  it  at  their  pleasure. 

Mr.J.  W.  Cady,  contra.  The  only  evidence 
of  the  plaintiff's  right,  was  his  own  act  ,t  IK-  in- 
dorsement of  his  levy.  But  the  executions  in 
his  hands  were  void.  They  were  renewed  with- 
out authority, and  after  they  had  been  satisfied. 
A  levy  had  been  made  upon  the  original  execu- 
tions. This  extinguished  the  judgments,  and 
no  further  executions  could  issue.  The  Act, 
sess.  47,  ch.  288,  sec.  14,  Apr.  12,  1824, author- 
izes a  renewal,  or  a  new  execution,  only  where 
sufficient  goods  cannot  be  found  on  the  first. 
After  the  levy,  the  plaintiffs  could  not  have 
maintained  an  action  on  the  judgments.  It  was 
the  official  duty  of  the  plaintiff  to  sell  within 
90  days.  Neglecting  to  do  so,  he  was  responsi- 
ble. If  he  acted  with  the  plaintiff's  authority 
he  was  not  responsible,  and  cannot  have  trover 
for  the  goods.  The  action  rests  upon  the  ground 
of  his  oeing  accountable  over.  (Bac.  Abr., 
Trover.  C.) 

The  plaintiff  never  took  the  goods  into  his 
custody.  They  were  all  along  in  the  undis- 
turbed possession  of  Sternburgh.  The  defend- 
ant was  a  bona  fide  creditor.and  his  judgments 
and  executions  were  valid.  The  notes  were 
not  divisible  by  the  holder;  but  there  is  noth- 
ing in  law  or  in  reason  to  prevent  the  parties 
consenting  to  divide  them,  and  putting  them 
313*]into  small  judgments.  The  *policy  of 
the  statute  extends  only  to  judgments  over  $25; 
such  being  a  lien  on  real  estate. 

Curia,  per  SAVAGE,  Ch.  J.  The  first  ques- 
tion is,  whether  the  indorsement  of  a  levy 
upon  the  executions,™  the  plaintiff's  hands, and 
by  the  plaintiff  himself,  is  sufficient  evidence 
of  the  fact,  to  enable  him  to  maintain  trover  or 
trespass,  against  a  third  person,  who  intermed- 
dles with  the  property  levied  on. 

We  have  several  times  decided,  and  I  think 
correctly,  that  such  an  indorsement  is,  prima 
facie,  sufficient.  It  is  an  official  act  required 
by  the  statute ;  and  every  presumption  is  in 
favor  of  a  public  officer's  faithful  performance 
of  his  duty.  It  seems  to  be  sufficient  also  upon 
the  ground  of  necessity;  as  an  officer  cannot 
be  supposed  to  carry  witnesses  with  him  to 
prove  every  levy,  or  other  official  act  required 
of  him.  The  judge  was  correct,  therefore,  in 
refusing  the  nonsuit. 

The  next  inquiry  is,  whether  the  defendant 
had  any  right  to  dispute  the  plaintiff's  claim  to 
the  property  in  question.  It  is  not  disputed 
that  the  defendant  was  a  bona  fide  creditor  of 
Sternburgh.  But  it  is  alleged  that  the  judg- 
ments are  void,  as  being  entered  upon  an  en- 
tire demand  which  equalled  the  amount  of  all 
the  judgments.  In  the  case  of  Smith  v.  Jones, 
15  Johns.,  229.  it  was  decided  that  the  plaint- 
iff could  not  divide  an  entire  demand,  so  as  to 
bring  separate  suits.  That  was  the  case  of  two 
suits  brought  for  three  barrels  of  potashes,  all 
sold  at  once.  They  were  adversary  suits.  The 
court  said  that  an  entire  demand  could  not 
thus  be  divided  into  separate  actions.  But  I 
can  see  no  reason  why  the  parties  to  a  large 
demand  may  not,  by  mutual  agreement,  divide 
it  into  any  number  of  smaller  ones  which  may 
suit  their  convenience.  It  was  surely  in  the 
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power  of  these  parties  to  have  discharged  this 
demand  of  $214,  by  taking  $10  notes  or  $25 
notes.  Taking  judgments  for  the  same  amount 
is  equally  lawful.  It  is  said,  the  provision  re- 
quiring an  affidavit  or  specification,  may  be  in 
this  manner  evaded.  The  specification  is  not 
required  on  judgments  of  $25. 

*It  then  becomes  necessary  to  inquire  [*3 1 4 
whether  the  defendant  was  justified  in  selling 
the  property  of  Sternburgh  upon  his  execu- 
tions. In  determining  this  question  it  will  be 
necessary  to  advert  to  the  testimony  relative  to 
the  renewals  of  the  executions  under  which  the 
plaintiff  claims.  One  of  those  executions  had 
been  twice  renewed,  the  other  once;  and  each 
renewal  was  made  after  the  expiration  of  the 
90  days,  within  which  the  execution  should  have 
been  executed  and  returned.  The  language  of 
the  Act  is  :  "If  no  goods  or  chattels  can  be 
found,  or  not  sufficient  to  satisfy  such  execu- 
tion, the  party  recovering  the  judgment  may, 
from  time  to  time,  renew  such  execution,  or 
have  further  execution  against  the  goods  and 
chattels  of  the  party  against  whom  such  judg- 
ment is  recovered  ;  or  may  bring  an  action  of 
debt  thereon."  (1  R.  L.,  393.)  By  this  Act,  an 
execution  may  be  renewed  in  such  cases  only 
where  a  new  execution  might  be  issued,  or  an 
action  of  debt  would  lie.  By  the  declarations 
of  the  plaintiff,  it  appears  that  he  levied  on  the 
same  property  on  the  first  execution  issued  in 
each  judgment,  which  he  now  claims  to  hold 
upon  them;  anoMhatwhen  the  executions  were 
renewed,  he  merely  altered  the  date  of  the  in- 
dorsement of  levy  on  the  back  of  the  executions. 
The  inference  is,  that  no  new  levy  was  made 
upon  each  renewal,  but  merely  an  alteration 
made  to  correspond  with  the  date  of  the  re- 
newal. 

In  Wickham  v.  Mitter,  12  John*.,  320,  it  was 
decided  that  the  mode  of  renewing  an  execu- 
tion by  an  indorsement  was  proper  and,  prima 
facie,  evidence  of  information  given  to  the 
magistrate,  that  no  goods  or  chattels  could  be 
found.  And,  therefore,  a  renewed  execution 
was  a  protection  to  the  officer.  It  is  expressly 
admitted, that  an  execution  cannot  be  renewed, 
unless  there  be  a  failure  to  find  sufficient  goods 
and  chattels.  It  is  not  decided  that  an  execu- 
tion, renewed  upon  false  information,  shall  be 
a  protection  to  the  officer  ;  nor  that  a  renewal 
is  good  when  the  fact  of  a  sufficient  levy  ap- 
pears upon  the  execution.  It  is  said,  in  that 
case,  that  the  renewal  of  the  execution  is  a  ju- 
dicial act,and  a  protection  to  the  officer.  I  con- 
fess I  *had  always  supposed  that  the  [*31«> 
issuing  of  the  execution,  and  the  renewal  of  it, 
were  mere  ministerial  acts  ;  which  the  justice 
does,  as  matter  of  course,  without  first  inquir- 
ing whether  the  judgment  has  been  paid  or  the 
execution  satisfied.  Suppose  a  new  execution 
had  been  issued,  instead  of  the  first  renewal,  it 
would  certainly  have  been  irregular.  Suppose 
an  action  of  debt  had  been  brought, the  former 
levy  would  have  been  a  good  defense.if  pleaded. 
The  defendant  in  the  execution  could  alone 
have  taken  advantage  of  such  a  defense.  But 
I  think  any  judgment  creditor  has  a  right  to 
inquire  into  the  regularity  of  such  proceedings 
as  are  shown  in  this  case.  Of  executions  run- 
ning 90  days,  one  is  twice  renewed ;  another, 
once  after  they  had  expired  ;  no  evidence  of  a 
levy  except  the  indorsement;  and  that  accom- 
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panied  with  the  plaintiff's  acknowledgment 
that  he  altered  the  date  of  the  indorsements 
when  the  executions  were  renewed.  Accord- 
ing to  the  indorsements,  property  enough  was 
levied  on  to  satisfy  the  first  executions.  The 
renewals  were,  therefore,  irregular;  and  even  if 
the  renewed  executions  would  hold  the  prop- 
erty as  against  the  defendant  in  those  execu- 
tions, which  it  is  not  necessary  to  decide,  it  is 
quite  another  question  whether  they  are  not 
dormant  as  against  other  judgment  creditors. 
Had  Cook  levied  after  the  expiration  of  the  first 
executions,  and  before  the  renewal,  there  can 
be  no  doubt,  I  think,  but  that  he  must  have 
held  the  property.  By  suffering  the  executions 
to  expire  without  a  sale,  all  claim  to  the  prop- 
erty, by  the  plaintiff,  was  gone.  Brown  v.  Cook, 
9  Johns.,  361.  If  so,  the  plaintiff  should,  at 
least,  have  shown  an  actual  levy  upon  the  last 
execution,  to  enable  him  to  retain  a  preference. 

But  there  is,  in  this  case,  positive  proof  of 
delay  and  indulgence  on  the  part  of  the  plaint- 
iff, which  should  postpone  the  executions  in 
his  hands  to  the  defendant's  executions.  Stern- 
burgh  swears  that  in  the  month  of  Dec.,  1824, 
he  paid  the  plaintiff  his  fees  on  the  executions; 
and  by  an  arrangement  with  him,  there  was  a 
suspension  of  the  collection  of  the  executions. 
Besides,  it  does  not  appear  that  the  plaintiff 
3 1 6*]  ever  advertised,  though  *he  must  have 
levied  as  early  as  May  or  June,  1824.  Taking 
all  the  facts  it  seems  to  me  there  is  sufficient  to 
authorize  a  jury  in  finding  the  executions  in 
the  plaintiff's  hands  dormant.  If  so,  the  de- 
fendant had  a  right  to  take  the  property  upon 
his  executions  as  he  did.  I  am,  accordingly,  of 
opinion  that  the  defendant  is  entitled  to  judg- 
ment. 

Judgment  for  tJw  defendant. 

Cited  in-7  Wend.,  221,  390 ;  8  Wend.,  395 : 16Wend., 
569  ;  23  Wend.,  500 ;  7  Barb.,  73 ;  2  Hilt.,  530 ;  40  Am. 
Dec.,  73. 


WILLIAMS  e.  ALLEN. 

Practice — Bill  of  Particulars — Pleading — Abate- 
ment—  Matters  of,  Must  be  Pleaded — Non- 
joinder— Evidence — Promissory  Note —  Usury. 

In  answer  to  a  request  by  the  defendant's  attorney 
for  a  bill  of  particulars,  the  plaintiff's  attorney 
wrote  him  that  the  claim  was  on  the  note  specified 
in  the  declaration.  No  order  for  a  bill  was  obtained. 
Held,  that  the  plaintiff,  on  the  trial,  was  bound  by 
the  letter,  as  a  bill  of  particulars. 

Where  the  defendant  himself,  in  opposing:  the 
plaintiff's  demand,  specified  in  his  bill  of  particulars, 
gives  evidence  which  supports  the  plaintiff's  decla- 
ration, though  such  evidence  is  out  of  the  bill,  the 
plaintiff  may  recover  upon  it. 

The  plaintiff's  declaration  was  upon  a  promissory 
note,  against  the  defendant  alone. with  the  common 
counts.  The  plaintiff,  in  his  bill  of  particulars, 
claimed  the  note,  alone.  On  the  trial,  the  defendant 
proved  the  note  usurious,  by  showing  that  it  was 
given  for  a  note  and  account  due  to  the  plaintiff 
from  the  defendant  and  another,  and  also  included 
usurious  interest  for  the  further  delay  of  payment. 
Held,  that  the  plaintiff  might  recover  the  amount  of 
the  original  note  and  account,  there  being  no  plea 
in  abatement. 

A  promissory  note  against  the  defendant  and  an- 
other, is  evidence  under  the  money  counts  against 
the  defendant  alone. 

A  defendant,  to  prevent  the  plaintiff's  recovering 
a  demand  against  him  and  another,  under  a  decla- 
ration, against  him  alone,  must,  in  all  cases,  plead 
the  nonjoinder,  in  abatement. 

Citations— 1  Campb.,  68 ;  2  Archb.,  199 :  2  Johns. 
Cas.,  382 ;  1  Chit.  PI.,  29. 
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A  SSUMPSIT  ;  tried  at  the  Wayne  Circuit, 
a.  June  13,1826,  before  Wai  worth,  Circuit  J.; 
when  a  verdict  was  found  for  the  plaintiff. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

Mr.  J.  A.  Spencer,  for  the  defendant,  moved 
for  a  new  trial. 

Mr.  C.  P.  Kirkland,  contra. 

Curia,  per  WOODWORTH,  J.  The  plaintiff 
declared  on  a  promissory  note,  and  added  the 
general  counts.  Plea,  the  general  issue,  and 
notice.  A  few  days  before  the  trial,  the  plaint- 
iff's attorney  wrote  to  the  defendant's  attorney, 
and  among  other  things,  the  letter  contained 
the  following:  "You  wrote  me  for  a  bill  of  par- 
ticulars. We  claim  only  for  the  note  set  forth 
in  our  declaration.  We  do  not  claim  anything 
at  present  for  packet  boat  stock."  At  the  trial 
the  plaintiff  gave  in  evidence  the  note  declared 
on.  The  defense  was  usury;  to  establish  which, 
the  defendant  gave  in  evidence  an  account  and 
a  note  for  $130  given  to  the  plaintiff  by  the  de- 
fendant and  one  Rice.  The  *evidence  [*3 1  7 
to  make  out  the  fact.was  submitted  to  the  jury. 
By  their  finding,  it  appears,  they  were  satisfied 
that  usury  was  proved.  I  think  the  evidence 
sufficient  to  warrant  that  conclusion. 

After  the  defendant  had  gone  through  with 
his  proof  of  usury,  the  plaintiff  offered  the 
original  note  and  account  in  evidence,  to  sup- 
port the  common  counts.  This  was  objected  to, 
on  the  ground  that  the  plaintiff  was  confined 
to  his  bill  of  particulars,  contained  in  the  let- 
ter. The  judge  decided  that  the  letter  did  not 
amount  to  a  bill  of  particulars.  The  plaintiff 
then  gave  the  account  and  a  note  in  evidence. 
The  defendant  objected  that  the  note  was  be- 
tween different  parties,  and  was  not  competent 
evidence  under  the  money  counts,  against  the 
defendant  alone.  There  was  due  on  the  note 
and  accounts  $149.06.  The  judge  admitted  the 
evidence  and  charged  the  jury,  that  if  they 
were  of  opinion  that  usury  was  proven  in  the 
note  declared  on,  they  must  find  for  the  plaint- 
iff, under  the  common  counts,  $149.06,  being 
the  balance  of  the  account  and  the  note  of  Allen 
and  Rice.  The  jury  found  a  verdict  for  the  last 
sum. 

The  questions  are :  1.  Whether  the  letter 
contained  a  bill  of  particulars.  2.  If  it  did, 
whether  the  note  of  Allen  and  Rice  was  admis- 
sible evidence. 

There  was  no  order  for  a  bill  of  particulars, 
but  it  was  given  voluntarily  on  request.  It 
cannot  be  permitted  to  the  plaintiff  to  say  that 
the  specification  given  is  not  equally  binding, 
as  a  bill  obtained  in  pursuance  of  a  judge's  or- 
der. Such  arrangements  are  to  be  encouraged, 
and  good  faith  requires  that  they  be  carried 
into  effect. 

It  is,  however  to  be  observed,  that  the  note 
of  Allen  and  Rice  was  introduced  by  the  de- 
fendant, as  part  of  the  evidence  to  establish  the 
fact  of  usury  in  the  note  declared  on.  If.then, 
the  defendant,  in  showing  usury  in  the  note 

fiven  by  him  individually,  has  produced  evi- 
ence,  by  which  it  appears  the  plaintiff  is  en- 
titled to  recover  for  items  not  included  in  his 
bill  of  particulars,  he  should  retain  the  verdict 
for  such  items. 

*The  rule  is  correctly  laid  down  in  1  [*3 1 8 
Campb.,  68,  and  2  Archb.,  199,  that  although 
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the  plaintiff,  after  delivering  a  particular  of 
his  demand,  cannot,  himself,  at  the  trial,  give 
evidence  out  of  it ;  yet  if  the  defendant's  evi- 
dence shows  that  there  are  other  items,  which 
the  plaintiff  might  have  included  in  his  de- 
mand, he  is  entitled  to  recover  all  that  appears 
to  be  due  to  him.  The  objection,  then,  arising 
fiom  the  bill  of  particulars  cannot  be  sup- 
ported. 

As  to  the  note  of  Allen  and  Rice,  it  was 
proper  evidence  under  the  money  counts,  un- 
less a  joint  note  given  by  two  persons  is  inad- 
missible in  an  action  against  one,  although  no 
plea  in  abatement  has  been  interposed.  The 
law  is  well  settled,  that  where  there  are  several 
persons  jointly  indebted,  or  jointly  responsi- 
ble, and  all  of  them  are  not  made  defendants, 
this  must  be  pleaded  in  abatement,  and  cannot 
be  taken  advantage  of  at  the  trial.  (2  Johns. 
Cas.,  382  ;  1  Chit.  PI.,  29.)  Perhaps  it  maybe 
said  that,  in  this  manner,  a  defendant  may  be 
entrapped.  To  this  the  answer  is,  that  by  vig- 
ilance, the  defendant  might  have  guarded 
against  surprise.  Where  the  plaintiff  declares 
in  several  counts,  and  the  defendant  wishes  to 
guard  against  giving  evidence  of  a  joint  con- 
tract, he  may  obtain  a  bill  of  particulars  before 
he  pleads  ;  and  if  a  joint  contract  is  alleged  in 
the  bill,  he  may  plead  in  abatement.  If  he 
omits  to  do  this  in  season,  it  is  his  own  neglect 
that  enables  the  plaintiff  to  charge  the  defend- 
ant on  a  joint  demand,  or  if,  as  in  the  present 
case,  the  joint  contract  is  given  in  evidence  by 
the  defendant,it  becomes  available  to  the  plaint- 
iff, notwithstanding  the  bill  of  particulars ;  and 
consequently,  he  has  no  cause  of  complaint. 
The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 

Cited  In— 9  Cow.,  45 ;  19  Wend.,  123 :  8  Paige,  551 ;  9 
Paige,  214 :  7  Hun,  254 ;  16  Barb.,  293. 


3 19*]      *RAYMOND  t>.  WHITE. 

Fixtures — Property  for  Manufacturing  Purposes 
Fixed  to  Demised  Premises,  not  Included — Con- 
veyance by  Landlord  does  not  Carry  such  Prop- 
erty— Lien  for  Purchase  Money — Witness — 
Competency  of. 

As  between  landlord  and  tenant,  property  fixed  to 
the  demised  premises  by  the  latter,  for  manufact- 
uring purposes.  Is  personal  property,  and  belongs  to 
the  tenant. 


NOTE.— Irade  Fixtures. 

As  a  aeneral  rule,  anything  attached  tn  the  freehold, 
Ity  the  tenant,  becomes  a  part  thereof,  and  cannot 
be  removed  without  the  Owner's  consent.  Co.  Litt., 
Si  a,  4 ;  El wes  v.  Mawe,  3  East,  38 ;  Minshall  v.  Lloyd, 
2  Mees.  &  W.,  450. 

Trade  fljture*  form  an  exception  to  the  general  rule. 
They  remain  the  personal  property  of  the  tenant, 
subject  to  removal  by  him.  Poole's  case,  1  Salk., 
3H8 ;  2  Smith's  Lead.  Cas.,  241 ;  Holmes  v.  Tremper, 
20  Johns.,  29 ;  Seeder  v.  Pettit,  77  Pa.  St.,  437 :  8.  C., 
18  Am.  Hep.,  452;  O'Donnell  v.  Hitchcock,  118  Mass., 
401 ;  Capen  v.  Peckham,  a5  Conn.,  88;  Weathersby  v. 
Sleeper,  42  Miss.,  732 ;  Thomas  v.  Crout,  5  Bush,  37 ; 
Graves  v.  Pierce,  53,  Mo..  423;  Hani-alum  v.  O'Reilly, 
102  Mass.,  201;  Torrey  v.Burnett,  38  N.J.L.,  457;  S.  C., 
20  Am.  Rep.,  421;  Holbrook  v.  Chamberlin,  116  Mass., 
155;  8.  C.,  17  Am.  Rep.,  146;  Penton  v.  Robart,  4  Esp., 
33:  S.  C.,  2  East,  88. 

For  limitations  of  this  rule,  see  2  Smith's  Lead. 
Cas.,  241 ;  Wall  v.  Hinds,  70  Mass.  (4  Gray),  270 ; 
O'Brien  v.  Kusterer,  27  Mich.,  289;  Lawton  v.  Law- 
ton.  3  At k .,  15. 
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A  conveyance  of  the  demised  premises,  by  the 
landlord. will  not  carry  such  fixtures  to  the  grantee, 
as  appurtenant  to  the  premises. 

Where  a  flxture.appurtenant  to  premises  on  which 
the  vendor  has  aa  equitable  lien  for  the  purchase 
money,  is  wrongfully  removed ;  and  the  vendee  re- 
covers, in  an  action,  for  the  injury ;  semble  that  a 
court  of  equity  would  compel  him  to  assign  the 
judgment  to  the  vendee,  if  the  residue  of  the  prop- 
erty was  insufficient  to  satisfy  his  demand. 

Citations— 17  Johns.,  116;  6  Johns.,  5  ;  6  Cow..  665. 

rpRESPASS  quare  clasumfregit,  etde  bonisas- 
_L  portatis,  for  entering  a  tannery,  in  the  pos- 
session of  the  plaintiff,  and  carrying  away  a 
cylindrical  heater,  used  for  applying  heat  to 
tanner's  bark,  in  vat£  and  leaches  ;  tried  at  the 
Saratoga  Circuit,  in  June,  182.6,  before  Wai- 
worth,  Circuit  J. 

On  the  trial,  it  appeared  that  Dean  Chase 
owned  the  tannery,  and  mortgaged  the  same  to 
Samuel  Cook ;  and  Aug.  18,  1822,  released  to 
Cook  the  equity  of  redemption  in  the  premises; 
that  Aug.  23,  1822,  Cook  articled  to  sell  the 
tannery  to  Joseph  Chase,  on  his  paying  the 
purchase  money,  and  performing  certain  other 
conditions  in  the  agreement  mentioned  ;  that 
J.  Chase  went  into  possession,  under  the  agree- 
ment, and  purchased  the  heater,  and  placed  it 
in  the  tannery,  in  a  leach  or  vat,  which  was  al- 
together detached  from  the  building,  except 
that  a  small  piece  of  board  was  tacked  with 
nails  to  the  vat  and  to  the  side  of  the  building; 
but  there  was  no  necessity  for  fastening  the 
vat ;  and  the  fastening  mentioned  was  of  no 
use,  except  to  keep  the  side  standing  while  the 
vat  was  put  together  ;  that  previous  to  Feb. , 
1823,  Chase  abandoned  the  premises  without 
paying  the  purchase  money  ;  and  Feb.  1,1823, 
Cook  conveyed  the  tannery,  with  its  privileges 
and  appurtenances,  to  the  plaintiff;  and  short- 
ly afterwards,  the  sheriff,  acting  under  the  di- 
rection of  the  defendant,  entered  the  tannery, 
and  levied  upon  the  heater,  on  an  execution 
against  Joseph  Chase,  and  took  away  and  sold 
the  same. 

Cook  was  offered  as  a  witness  for  the  plaint- 
iff, but  was  objected  to,  and  upon  his  voir  dire 
testified  that  he  had  not,  to  his  knowledge.any 
interest  in  the  event  of  the  cause;  that  the  plaint- 
iff had  not  paid  him  the  purchase  money,  and 
he  still  had  a  claim  on  the  premises  therefor. 

*The  judge  decided  that  the  witness  [*32O 
was  incompetent ;  that  if  a  recovery  was  had, 
Cook  would,  in  equity  be  entitled  to  the  judg- 
ment, to  satisfy  the  purchase  money,  if  the 
residue  of  the  property  should  prove  insuffi- 
cient. 

The  judge  also  decided  that  the  heater  was 
personal  property,  and  liable  to  be  taken  on 
the  execution  against  Chase  ;  -that,  as  between 
landlord  and  tenant,  fixtures  put  in  by  the  ten- 
ant were  personal  property  and  belonged  to  the 
tenant ;  but  when  fixtures  are  put  up  by  the 
person  who  is  the  owner  of  the  realty,  they  be- 
come a  part  thereof,  and  go  to  the  purchaser 
of  the  real  property,  or  the  heir  at  law.andare 
not  liable  to  be  sold,  as  personal  estate,  on  exe- 
cution ;  but  in  this  sense,  those  things  only 
could  be  considered  fixtures  which  were  neces- 
sarily attached  to  the  freehold,  for  the  pur- 
pose of  using  them  ;  that  an  article  casually 
attached  to  the  freehold,  when  such  attach- 
ment was  not  necessary  to  the  use  of  such  arti- 
cle.would  not  make  real  property  of  that  which 
was,  in  its  nature,  personal. 
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The  plaintiff  submitted  to  a  nonsuit,  with 
leave  to  make  a  case  and  apply  for  a  new  trial. 

Mr.  8.  G.  Huntington,  for  the  plaintiff, moved 
for  a  new  trial,  on  the  ground  that  the  heater 
was  real  property,  and  belonged  to  him,  as  be- 
ing attached  to  the  freehold  when  he  purchased. 
He  also  insisted  that  the  judge  erred  in  reject- 
ing the  testimony  of  Cook. 

Mr.  J.  L.  Viele,  contra.  The  heater  can  no 
more  be  considered  attached  to  the  premises, 
than  any  of  the  tools  belonging  to  the  tannery. 
But,  if  otherwise,  Chase  was  a  mere  tenant  at 
will,  or  from  year  to  year.  He  had  no  title  ; 
and  might  remove  the  fixtures  as  personal  prop 
erty.  (1  Taunt.,  19 ;  3  East,  38 ;  Toll.  L.  E., 
197,  198  ;  2  Selw.  N.  P.,  1273-1275  ;  6  Johns., 

5  ;  20  Johns.,  29.)    It  follows  that  they  might 
be  levied  on,  by  execution,  against  him.  (Imp. 
Sheriff,  133,  and  cases  cited.) 

The  plaintiff  claimed  title  under  Cook,  who 
was,  therefore,  an  incompetent  witness.  ( 6 
Johns.,  5.)  He  was  called  to  support  the  title 
of  his  vendee. 

321*]  *Curia,  per  SAVAGE,  Ch.  J.  It  does 
not  appear  that  J.  Chase  ever  owned  the  tan- 
yard.  He  made  a  conditional  agreement  to 
purchase ;  but  upon  what  conditions,  and 
whether  those  conditions  were  ever  performed, 
does  not  appear.  It  is  presumed  they  were  not, 
as  the  purchase  money  was  never  paid,  and 
Chase  afterwards  abandoned  the  premises.  He 
must,  therefore,  be  considered  as  a  tenant  to 
Cook,  either  from  year  to  year  or  at  will ;  he 
was  the  owner  of  the  heater,  but  not  of  the 
land  ;  and,  admitting  it  to  have  been  a  fixture, 
it  remained  personal  property.  But  it  was  not 
so  attached  to  the  freehold,  as  to  make  it  a  part 
of  the  realty,  even  if  the  person  who  placed  it 
there  had  owned  the  tannery.  Miller  v.  Plumb. 

6  Cow.,  665  ;  Cresson  v.  Stout,  17  Johns.,  116! 
According  to  the  case  of  Heermance  v.  Ver- 

noy,  6  Johns.,  5,  Cook  was  interested,  as  war- 
ranting the  title  of  the  heater  to  the  plaintiff, 
if  he  sold  it  to  him  as  personal  property.  But 
if  the  plaintiff's  claim  upon  it  is,  simply,  on  the 
ground  of  its  being  appurtenant  to  the  tan-yard, 
Cook  was  not  liable  therefor,  by  reason  of  his 
conveyance,  unless  there  was  an  actual  war- 
ranty. 

Was  Cook  interested,  then,  in  the  mode  sug- 
gested by  the  judge  ?  Clearly  not,  unless  the 
heater  was  attached  to  the  freehold,  and  passed 
with  it  (a).  If  it  was  a  part  of  the  realty  which 
he  had  conveyed,  and  upon  which  he  had  a 
lien  for  the  purchase  money,  a  court  of  equity 
would  probably  compel  the  plaintiff  to  assign 
over  the  recovery  to  Cook,  whose  lien  was 
diminished  by  a  part  of  the  property  being 
carried  off,  provided  the  premises  were  thereby 
rendered  insufficient  to  pay  the  demand.  In 
this  case,  however,  it  does  not  appear  that  Cook 

(a)  The  facts,  on  this  point,  as  they  appeared  be- 
fore the  Supreme  Court,  are  materially  variant  from 
those  on  which  the  witness  was  rejected  at  the  trial. 
At  the  circuit,  it  appeared  that  the  plaintiff  had 
only  Cook's  agreement  for  a  conveyance,  on  pay- 
ment of  the  purchase  money  at  a  future  day.  He 
claimed  the  heater  as  part  of  the  real  property  of 
which  he  was  in  possession  under  the  agreement. 
The  judge  decided  that  the  purchase  money  being 
unpaid,  and  the  title  remaining  in  Cook,  a  recovery 
for  an  injury  to  the  freehold,  would.in  equity.belong 
to  him,  if  the  purchase  money  should  not  be  paid ; 
and,  therefore,  he  had  a  direct  interest  in  establish- 
ing the  right  to  recover. 
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was  *not  amply  secured  by  his  lien  on  [*322 
the  residue.  That  should  have  been  shown,  to 
bring  the  case  within  the  rule  laid  down  at  the 
circuit.  But  as  the  heater,  upon  the  evidence 
given,  was  clearly  personal  property,  Cook's 
lien  could  not  be  affected.  He  was,  therefore, 
a  competent  witness;  and,  on  that  ground,  the 
nonsuit  should  be  set  aside,  and  a  new  trial 
granted. 

Rule  accordingly. 

Cited  in— 20  Wend.,  639 ;  11  Barb.,  55  ;  36  Mo.,  324. 


SLADE  «.  HALSTED. 

Promissory  Note — Consideration  may  be  Inquired 
into  Between  Original  Parties — Payment  of 
Debt — Note  Given  in  Place  of  Receipt, 

S.  being  indebted  to  H.  $500,  payable  at  a  future 
day,  advanced  $190  as  part  payment,  and  took  a  note 
from  H.  for  the  $190,  payable  one  day  after  date ; 
but  the  note  was  taken  under  an  agreement  that  it 
should  be  mere  evidence  that  H.  was  to  allow  inter- 
est upon  the  $190,  till  the  $500  should  become  due. 
Held,  that  this  was  not  a  parol  agreement,  void  as 
intending  to  vary  a  written  one,  but  showed  a  want 
of  consideration  and,  in  that  view,  would  defeat  a 
recovery  upon  the  note,  as  between  the  original 
parties. 

The  consideration  of  a  promissory  note  is  always 
inquirable  into,  between  the  original  parties. 

ON  demurrer  to  the  plea. 
The  declaration  was  on  a  promissory  note; 
payee  against  maker  ;  for  $190,  dated  Apr.  5, 
1826,  and  payable  one  day  after  date. 

Plea,  that  Mar.  29,  1826,  the  defendant  arti- 
cled to  sell  the  plaintiff  a  farm  ;  and  therein 
agreed  that  Apr.  1,  1827,  on  receiving  $500,  he 
would  convey  and  give  possession.  That  Apr. 
5,  1826,  the  plaintiff  paid  $190  in  advance,  as 
part  of  the  $500,  under  an  agreement  that  the 
defendant  would  allow  the  plaintiff  interest  on 
that  sum  until  the  time  when  the  $500  were  to 
be  paid;  and  that  the  note  in  question  was  made 
and  accepted  by  the  plaintiff  as  evidence  of  that 
agreement  ;  and  for  no  other  purpose. 

General  demurrer  and  joinder. 

Mr.  D.  Buel,  Jr.,  in  support  of  the  demur- 
rer. The  agreement  is  not  shown  to  have  been 
in  writing,  and  the  effect  of  the  note  cannot 
be  altered  by  a  parol  agreement  made  at  the 
time  of  its  execution.  (1  Cow..  249,  397;  18 
Johns.,  45;  8  Johns.,  375;  Id.,  189;  3  Stark.Ev., 
1001  ;  1  Stark.,  361;  3  Campb.,  57  ;  1  Taunt., 
347.) 

Mr.  J.  Paine,  contra.  The  facts  pleaded  show 
a  want  of  consideration  for  the  note.  (4  Johns. , 
303;  17  Id.,  304;  10  Id.,  198;  15  Id.,  230,  2  Stark. 
Ev.,  252.) 

* 'Curia,  per  SAVAGE,  C h.  J.  The  law  [*323 
respecting  written  contracts  that  they  cannot  be 
contradicted  or  varied  by  a  parol  agreement 
made  at  the  same  time,  is  not  denied.  But  the 
facts,  it  is  alleged,  show  there  was  no  ground 
for  the  promise.  The  language  of  the  plea  is 
certainly  strong.  It  is  that  the  sum  of  $190  was 
paid  in  anticipation  of  the  payment  to  be  made 
Apr.  1,  1827;  and  that  it  was  received  and  ac- 
cepted by  the  plaintiff,  as  evidence  of  the  pay- 
ment and  agreement  to  allow  interest;  and  for 
no  other  purpose  whatever.  These  facts  are 
admitted  by  the  demurrer  ;  and  being  true,  I 
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can  see  no  ground  for  a  promise.  A  debtor 
pays  part  of  his  debt  before  it  is  due,  and  a 
note  is  given  instead  of  a  receipt.  It  is  cer- 
tainly without  consideration,  and  not  to  be  en- 
forced. If  my  view  of  this  subject  is  correct, 
the  defendant  is  entitled  to  judgment,  with 
leave  to  the  plaintiff  to  withdraw  the  demurrer, 
and  reply. 
Judgment  for  the  defendant. 

Cited  in-75  N.  Y.,  684 :  13  Barb..  66 :  33  Barb.,  613 ; 
36  N.  J.  L.,  294 ;  31  Am.  Rep.,  497  (75  N.  Y.,  579). 


JACKSON,  ex  dein.  WEBBER  ET  AL., 

v. 
HARSEN  ET  AL. 

Adverse  Possession — Conveyance  of  Premises  by 
Tenant  Cannot  Operate  as  Basis  for  Excep- 
tion. 

Where  the  relation  of  landlord  and  tenant  exists, 
a  conveyance  by  the  latter  of  the  demised  premises, 
cannot  operate  as  the  basis  of  an  adverse  possession, 
so  as  to  bar  the  former  of  his  ejectment,  whether 
the  grantee  know  of  the  demise  or  not. 

But  this  rule  means  the  conventional  relation  of 
landlord  and  tenant,  where  some  rent  or  return  is 
in  fact  reserved  to  the  former:  not  a  relation  arising1 
from  mere  operation  of  law ;  as  where  one  makes  a 
grant,  and  by  the  omission  of  the  technical  word 
"  heirs,"  an  estate  for  life,  only,  passes. 

In  such  case,  after  the  death  of  the  tenant  for  life, 
an  adverse  possession  may  commence  running,  in 
favor  of  those  who  enter  and  claim  in  fee  under 
him,  which,  after  25  years,  will  bar  ell  claim  of  the 
reversioner  and  his  heirs. 

Citations— 5  Cow..  129, 130;  2  T.  R.,  53;  1  T.  R.,  760, 
n.;  I  Cai.,  444;  2  Johns.  Cas.,  223 ;  3  Johns.,  499,  223 ; 
Woodfall,  ch.  1,  sec.  1 ;  2  Bacon,  558 ;  2  Bl.  Com.,  120. 

EJECTMENT  for  a  lot  of  ground  in  the  City 
of  N.  Y. ;  tried  at  the  N.  Y.  Circuit,  Dec. 
9,  1825,  before  Edwards,  Circuit  J. 

At  the  trial,  the  plaintiff  took  various  excep- 
tions to  the  decisions  and  charge  of  the  judge; 
on  which,  the  verdict  being  for  the  defendants, 
a  motion  was  now  made  for  a  new  trial,  in  be- 
half of  the  plaintiff.  The  grounds  of  the  mo- 
tion were  brought  before  this  court  by  bill  of 
exceptions.  They  were  various,  but  as  the 
324*]  cause  turned  upon  the  single  *ques- 
tion  of  adverse  possession,  it  is  deemed  unnec- 
essary to  notice  the  other  points  made  by  coun- 
sel. The  facts,  relating  to  the  single  point  de- 
cided, will  be  found  stated  in  the  opinion  of 
the  court.  Upon  that  point, 

Messrs.  A.  Burr  and  E.  Williams,  for  the 
plaintiff,  cited  1  Cai..  395;  12  Johns.,  368;  Bull. 
N.  P.,  104  ;  4  Johns.,  202,  211,  230  ;  3  Johns. 
Cas.,  124;  9  Johns.,  163;  16  Id.,  293. 

Messrs.  P.  W.  Radcliff  and  8.  M.  Hopkins, 
contra,  cited  9  Johns.,  180;  10  Id.,  356;  18  Id., 
44,  355;  1  Cow.,  285,  609;  5  Id.,  100;  1  Munf., 
454;  2  Bay,  343. 

Curia,  per  WOODWORTH,  J.  In  the  view  I 
have  taken  of  this  cause,  it  is  not  necessary  to 
discuss  a  number  of  questions  raised  on  the 
argument.  I  am  of  opinion  that  the  plaintiff 
is  barred  by  reason  of  a  valid  adverse  posses- 
sion in  the  defendants.  It  appears  that  Arnaut 
Webber,  from  whom  the  lessors  of  the  plaint- 
iff deduced  title,  as  his  heirs  at  law,  May  1, 
1686,'conveyed  to  Lawrens  Colvelt  all  the  right, 
title  and  interest  which  he  had  by  virtue  of  a 
transfer  from  Abraham  Lambertson  Mole,  to  a 
parcel  of  land  in  the  City  of  N.  Y..  including 
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the  premises  in  question.  The  deed  from  Mole 
to  Webber  conveyed  the  premises  in  fee.  Prom 
the  words  used  in  the  deed  to  Colvelt,  the  in- 
tent evidently  appears  to  have  been  to  convey 
a  like  estate  ;  but  by  omitting  the  usual  words 
of  inheritance,  it  is  contended  that  only  a  life 
estate  was  granted.  For  the  purpose  of  this 
decision,  it  will  be  assumed  that  Colvelt  ac- 
quired no  more  than  a  life  estate;  and  if  so,  the 
question  is,  whether  the  right  of  the  reversiouer 
and  his  heirs  is  barred  by  lapse  of  time.  Col. 
veil,  by  deed  poll,  conveyed  in  fee  simple  to 
William  Merritt ;  the  latter,  May  10,  1698, 
granted,  in  like  manner,  to  William  Janeway, 
with  full  covenants.  The  title  of  Janeway,  in 
1731,  became  vested  in  Christopher  Bancker. 
In  1747  a  partition  between  Bancker  and  others 
was  made  by  deed,  whereby  the  premises  in 
question  were  set  apart,  and  conveyed  in  sever- 
ally to  John  Roosevelt.  From  him" they  passed 
by  will  to  his  son,  Cornelius  Roosevelt.  The 
*latter,  by  will,  dated  Feb.  11,  1771,  [*325 
authorized  his  executors  to  convey.  July  22, 
1774,  they  granted  the  premises  to  Johannes 
Becker,  who,  Aug.  19, 1783,  conveyed  to  John 
Peter  Ritter.  A  deed  of  partition,  dated  Apr. 
30, 1814,  between  the  children  and  heirs  at  law 
of  Ritter,  was  executed;  by  which  the  prem- 
ises were  assigned  to  Joanna,  the  wife  of  Har- 
sen,  the  defendant.  May  18, 1814,  Harsen  and 
wife,  for  the  consideration  of  $20,000,  conveyed 
to  Jonas  Mapes.who,  the  next  day,  reconveyed 
to  Harsen.  Possession  followed  these  convey- 
ances, with  claim  of  title. 

On  these  facts,  was  it  competent  for  the  de- 
fendants to  set  up  an  adverse  possession  to  bar 
the  right  of  the  plaintiff  ?  It  is  contended  by 
the  plaintiff,  that  the  entry  of  tenant  for  life 
and  his  grantee  cannot  form  the  basis  of  an 
adverse  title  or  adverse  possession. 

The  law  seems  to  be  well  settled,  that  when 
the  relation  of  landlord  and  tenant  is  estab- 
lished, it  attaches  to  all  who  may  succeed  to 
the  possession,  through  or  under  the  tenant, 
either  immediately  or  remotely.  This  was  so 
held  in  Jackson  v.  Davis,  5  Cow.,  129.  The 
doctrine  is  supported  in  numerous  cases.  (2 
T.  R.,  53;  1  Id.,  760,  note.;  1  Cai.,  444;  2 
Johns.  Cas.,  223  ;  3  Johns.,  499,  223.) 

Where  a  tenancy  exists,  a  purchaser  who  en- 
ters under  an  absolute  conveyance  in  fee.  from 
the  tenant,  is  considered  as  entering  as  the  ten- 
ant of  the  lessor,  although  he  may  not  have 
known  that  his  grantor  held  or  derived  his 
possession  from  the  lessor.  (5  Cow.,  130.)  Can 
this  be  called  a  tenancy  of  that  description  ? 
I  have  already  observed  that  the  conveyance 
of  Arnaut  Webber  to  Colvelt  was  intended  as 
a  grant  in  fee.  It  is  not  so,  merely  by  the  omis- 
sion of  certain  technical  words,  held  necessary 
to  constitute  that  estate.  No  lease  of  the  prem- 
ises was  intended.  No  rents  are  reserved,  no 
services  to  be  rendered,  or  stipulations  to  be 
performed  by  the  grantee.  When  speaking  of 
the  relation  of  landlord  and  tenant,  what  is  un- 
derstood? *  Woodfall,  in  his  treatise  (ch.  [*326 
1,  sec.  1),  has  accurately  defined  the  nature  of 
this  relation.  He  says  "  a  lease  is  a  contract 
for  the  possession  and  profits  of  lands  and  ten- 
ements, on  the  one  side,  and  a  recompense  of 
rent,  or  other  income  on  the  other  ;  or  it  is  a 
conveyance  to  a  person  for  life  or  years,  or  at 
will,  in  consideration  of  a  return  of  rent  or 
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other  recompense.  The  person  letting  the  land, 
is  called  the  landlord '  and  the  party  to  whom 
the  lease  is  made,  the  tenant."  (2  Bacon.,  558.) 
In  2  Bl.  Com.,  120,  the  author  observes, 
that  "estates  for  life,  expressly  created  by  deed 
or  grant,  which  alone  are  properly  conven- 
tional, are  where  a  lease  is  made  to  a  man,  to 
hold  for  the  term  of  his  own  life,  or  that  of 
any  other  person — in  any  of  which  cases  he  is 
stj'led  tenant  for  life.  They  are  held  by  such 
conventional  rents  and  services,  as  the  lord  or 
lessor,  and  his  tenant  or  lessee  have  agreed  on." 
He  further  observes  that  "  estates  for  life  may 
be  created,  not  only  by  the  expressions  before 
mentioned,  but  also  by  a  general  grant  without 
defining  or  limiting  any  specific  estate,  as  if 
one  grants  to  A.  B.  the  manor  of  Dale.  This 
makes  him  tenant  for  life."  The  grant  here, 
if  for  life,  is  of  the  latter  description.  It  is 
created  by  operation  of  law.  No  relation  of 
landlord  and  tenant  was  contemplated.  There 
are  no  covenants,  conditions,  rents  or  services, 
to  bind  the  grantee  to  the  grantor,  so  as  to 
constitute  the  intimate  relation  that  exists  be- 
tween landlord  and  tenant.  There  is  no  rea- 
son, therefore,  in  the  nature  of  the  case,  why 
the  restrictions  and  disabilities  that  a  tenant  is 
under  to  his  landlord,  should  be  applied,  when 
the  grantor  conveys  simply  an  estate  for  life. 
The  established  doctrine  that  a  tenant  cannot 
set  up  a  title  against  his  landlord  by  reason 
of  the  privity  of  estate,  does  not  apply.  If  A 
conveys  to  B,absolutely,  an  estate  for  life  with- 
out condition,  he,  it  is  true,  is  tenant  for  life  ; 
for  that  is  the  technical  description  of  that 
species  of  estate  ;  but  he  is  not  a  tenant  to  the 
grantor;  nor  is  the  grantor  the  landlord  within 
the  meaning  of  these  terms.  There  are  no  re- 
ciprocal or  other  duties  between  them  to  be 
performed.  The  grantee  has  all  the  rights  in- 
327*]  cident  to  an  *estate  for  life,  and  may 
•exercise  them  without  the  let  or  hindrance  of 
the  grantor.  He  is  not  within  the  principle 
that  precludes  the  tenant  from  setting  up  a  de- 
fense against  his  landlord  ;  but,  in  this  respect, ' 
stands  on  the  same  grounds,  as  if  the  purchase 
had  been  in  fee.  It  is,  therefore,  a  mistake  to 
suppose  that  this  case  excludes  the  right  of  set- 
ting up  an  adverse  possession,  because  the  de- 
fendants derive  title  from  Colvelt — he  never 
having  been  the  tenant  of  Arnaut  Webber.  So 
long  as  the  life  estate  continued,  the  possession 
of  the  tenant  for  life,  was  the  possession  of  him 
in  remainder  or  reversion,  and  during  its  con- 
tinuance, there  could  be  no  adverse  possession. 
When  that  ceased  the  right  of  entry  accrued 
If,  after  the  termination  of  the  life  estate,  the 
reversioner  permits  the  representatives  of  the 
tenant  for  life  to  hold,  claiming  as  their  own, 
beyond  the  time  limited  for  bringing  actions, 
the  right  to  recover  is  gone.  I  consider  this 
proposition  as  settled  by  law. 

When  the  life  estate  ended,  rests  on  presump- 
tion. The  utmost  period  of  the  ordinary  exist- 
ence of  man,  may  be  allowed  for  its  continu- 
ance. After  that  there  will  remain  more  than 
half  a  century,  during  which  the  defendants, 
and  those  from  whom  they  derive  title,  have 
been  in  the  actual  occupancy  of  the  premises, 
•claiming  under  paper  title,  and  making  trans- 
fers for  valuable  considerations.  Whatever  may 
have  been  the  right,  originally,  of  the  ances- 
tor of  the  lessors  of  the  plaintiff,  it  is  barred 
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by  an  adverse  possession  of  more  than  25  years. 
The  motion  for  a  new  trial  must  be  denied. 
New  trial  denied. 

•  Cited  in— 9  Cow.,  192  555  (n);  5  Wend.,  284 ;  9  N.  Y., 
24;  44N.  Y.,365;  53  N.  Y.,293;  71  N.  Y.194;  4  Barb. 
558 ;  8  Barb.,  148;  5  How.  Pr.,  71:  37  Cal.,  374:  21  Am. 
Dec.,  220. 


*SMITH  v.  JAMES  &  JAMES.  [*328 

Trover — Plaintiff  must  have  General  or  Special 
Property  in  Goods — Consignee  and  Consignor 
as  Plaintiffs — Partnership. 

Though  consignees  may  maintain  trover  for  goods 
before  they  have  reached  them,  especially  where 
they  have  the  direction  of  the  consignor  to  sell  the 
goods,  and  credit  the  net  proceeds  to  the  consignor; 
yet  the  consignor  may  also  have  that  action  for  the 
goods,  even  after  they  have  reached  the  port  of  des- 
tination,1 and  been  demanded  by  the  consignees. 

Sembie.that  the  trover  lies  at  the  suit  either  of  the 
general  or  special  owner  of  goods,  and  that  a  recov- 
ery by  one  w  ill  bar  the  other. 

H.  being  indebted  to  J.  agreed  with  the  latter  to 
take  his  corn,  and  manufacture  it  into  whisky;  and 
that  the  latter  should  sell  the  whisky,  crediting  H. 
with  what  it  brought  beyond  the  price  of  the  corn. 
The  whisky  being  manufactured,  and  delivered  to 
S.  for  sale:  held  that  H.  had  no  interest  whatever  in 
the  whisky. 

Citation— 1  Bos.  &  P.,  47,  563. 

rp  ROVER  for  a  quantity  of  whisky  and  flour; 
JL  tried  at  the  N.  Y.  Circuit,  Jan.  18,  1826, 
before  Edwards,  Circuit  J. 

It  appeared  at  the  trial,  that  in  the  spring  of 
1824,  the  plaintiff  sent  from  Manlius,  Ononda- 
ga  Co.,  to  the  City  of  N.Y.,  54  barrels  of  flour 
and  33  barrels  of  whisky,  consigned  to  Herri - 
man  &  Nash,  and  which  passed  from  Albany 
to  N.  Y.  in  the  sloop  Genesee.  May  24,  1824, 
the  plaintiff  advised  the  consignees  that  the 
flour  and  whisky  had  been  sent,  authorizing 
them  to  sell  it,  and  place  the  net  proceeds  to 
his  credit  ;  he  being  indebted  to  them.  The 
sloop  reached  N.  Y.  with  the  property,  June 
27,  1824,  and  one  of  the  consignees  demanded 
it  of  the  captain,  and  sold  the  whisky  to  one 
Cooper.  The  captain,  however,  delivered  the 
property  to  one  Harrington,  who  claimed  a 
right,  to  it,  and  Harrington  sold  it  to  the  de- 
fendants. The  defendants,  on  the  trial,  made 
out  no  color  of  right  in  Harrington  to  the  flour. 
As  to  the  whisky,  it  appeared  that  Harrington, 
being  indebted  to  the  plaintiff,  had  agreed  with 
him  to  take  the  plaintiff's  grain  and  manu- 
facture it  into  whisky — the  plaintiff  to  sell  the 
whisky,  and  credit  whatever  it  sold  for,  more 
than  the  grain  would  have  brought,  on  his  ac- 
count against  Harrington.  June  18,  the  plaint- 
iff demanded  the  property  of  the  defendants, 
who  offered  to  give  it  up, if  the  plaintiff  would 
pay  $600.  The  plaintiff  offered  to  pay  the  ex- 
penses which  had  arisen  after  the  delivery  from 
the  sloop,  but  not  for  the  freight,  nor  any  in- 
terest which  Harrington  had. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  that  Harrington  was  a 
joint  owner  or  interested  in  the  whisky  ;  and 
as  to  the  flour,  that  the  action  should  have  been 
in  the  name  of  the  consignees.  The  judge  over- 
ruled the  motion.  Verdict  for  the  plaintiff 
$700. 

*Mr.  8.  A.  Foot,  for  the  defendants,  [*329 
moved  for  a  new  trial.  He  cited  1  Bos.  &  P., 
563  ;  1  H.  Bl.,  37. 
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\tr  P.  W.  RadcUff,  contra,  cited  1  Campb. , 
881  ;  2  B.  &  C.,  401  ;  2  H.  Bl.,  590;  10  Johns., 
226 ;  2  Saund.,  47,  note  1  ;  7  Johns.,  585  ;  2 
Phil  Ev.,  118,  and  cases  cited  ;  Paley  Ag., 
249. 

Curia,  per  SAVAGE,  Ch.  J.  Two  points  are 
raised  :  1.  That  the  action  should  have  been 
brought  by  Herriman  &  Nash  ;  and  2.  That 
the  plaintiff  and  Harrington  were  partners  as  to 
the  whisky. 

As  to  the  first  point ;  it  is  perfectly  well  set- 
tled, that  an  action  of  trover  may  be  brought 
by  the  general  owner,  or  by  a  person  having  a 
special  property.  The  plaintiff  was  the  gen- 
eral owner  ;  and  till  the  property  passes  from 
him,  it  draws  to  it  the  possession,  so  as  to  en- 
able him  to  prosecute  in  this  action. 

I  am  free  to  admit  that  the  consignees,  in 
this  case,  had,  by  the  plaintiff's  letter,  such  an 
interest  in  the  property  consigned  to  them,  as 
would  have  enabled  them  to  sustain  the  action. 
In  Fowler  v.  Down,  1  Bos.  &  P.,  47.  Ch.  J. 
Eyre  says,  "it  is  not  true,  that  in  cases  of 
special  property,  the  party  must  once  have  had 
possession,  in  order  to  maintain  trover  ;  for  a 
factor,  to  whom  goods  have  been  consigned, 
and  who  has  never  received  them,  may  main- 
tain such  an  action."  But  the  action  cannot  be 
maintained  by  both  general  and  special  owner, 
and  a  recovery  by  one  is  a  bar  to  an  action  by 
the  other. 

The  case  otHaille  v.  Smith,  1  Bos.  &  P.,  563, 
cited  by  the  defendants'  counsel,  is  not  applica- 
ble. The  question  there  was  between  the  par- 
ties to  the  consignment.  The  property  was  con- 
signed to  cover  a  special  responsibility,  and  the 
law  between  principal  and  factor  did  not  arise. 
It  was  consigned  upon  a  special  agreement. 
No  such  agreement  existed  in  this  case. 

The  defendants  are  strangers,  who  have  of- 
ficiously intermeddled  with  this  property,  and 
it  is  sufficient  for  them  that  they  can  be  made 
responsible  but  once. 

33O*]  *As  to  the  second  question:  I  cannot 
see  that  Harrington  had  any  possible  interest 
in  the  whisky.  The  excess  for  which  it  sold, 
beyond  the  value  of  the  grain,  was  to  be  a 
compensation  for  his  labor,  and  even  that  was 
not  to  come  out  of  the  avails  of  the  whisky. 
Harrington  had  already  received  his  pay,  but 
the  amount  was  not  liquidated,  and  could  not 
be  till  a  sale  of  the  whisky  took  place. 

There  is,  therefore,  no  ground  for  setting 
aside  the  verdict,  appearing  upon  the  case. 
[The  C  hief  Justice  also  examined  the  motion  as 
it  depended  on  newly  discovered  evidence, 
which  it  is  not  deemed  material  to  notice.] 

New  trial  denied. 

Cited  in-4N.Y.,  601;  12  N.  Y.,  a54;  26  N.  Y.,603: 
62  N.  Y..  222 :  13  Barb  61 ;  28  Barb.,  385 :  58  Barb.,  590 ; 
3  E.  D.  8.,  125. 


J.  D.  BRADLEY  v.  POWERS  AND  HUNT. 

Pleading — Plea  of  Justification  by  Joint  Tres- 
passers Failing  as  to  one.  Fails  as  to  all. 

Where,  in  trespass  against  a  constable  and  an- 
other, for  taking  goods  on  a  justice's  executions  in 
one  county,  the  venue  being  laid  in  another,  thede- 
fendante  pleaded  the  general  issue  jointly ;  and  the 
jury  found  that  the  other  defendant  acted  officious- 
ly, and  not  in  aid  or  assistance  or  by  command  of  the 
constable,  so  that  he  (the  other  defendant)  was  not 

H2 


within  the  Statute  for  More  Easy  Pleading  in  Cer- 
tain Suits.  1  I ; .  I . .  156 ;  held,  that  the  constable,  hav- 
ing joined  in  the  same  plea,  waa  also,  thereby,  de- 
prived of  the  protection  of  the  Statute. 

Where  two  plead  a  justification  jointly,  or  a  plea 
involving  a  justification,  which  fails  as  to  one,  the 
plea,  being  entire,  fails  as  to  both. 

Citations— 1  R.  L.,  155 ;  2  Cai.,  108 :  2  Cow.,  426 ;  1 
Saund.,  28.  n.  (2);  2  Wils.,  385 ;  Str..  993 ;  1184. 

rPRESPASS  de  bonis  asportatis,  tried  at  the 
-L  Monroe  Circuit,  June,  1826,  before  Bird- 
sail,  Circuit  J. 

The  venue  was  laid  in  Monroe  Co.  The  de- 
fendants pleaded  the  general  issue  jointly. 

At  the  trial,  the  plaintiff  proved  the  taking 
of  his  goods  in  Genesee  Co..  by  the  defend- 
ants, who  claimed  to  have  acted  under  certain 
executions  against  L.  Bradley,  issued  by  a  jus- 
tice of  Genesee.  The  defendant,  Hunt,  held 
the  executions, being  a  constable  of  that  county; 
and  levied  upon  the  goods  in  question  as  those 
of  L.  Bradley,  pursuant  to  the  advice  and  di- 
rection of  the  defendant,  Powers,  both  being 
first  informed  by  the  plaintiff  that  the  prop- 
erty was  his.  Powers,  on  the  plaintiff's  claim 
being  interposed,  told  Hunt,  that  he  (Powers) 
would  indemnify  him  against  the  levy  ;  upon 
which  he  took  the  property. 

The  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  action  was  local,  and  should 
have  been  brought  in  *Genesee, within  [*331 
the  Statute  for  the  More  Easy  Pleading  in  Cer- 
tain Suits,  1  R.  L.,  155,  Hunt  acting  as  con- 
stable, and  Powers  in  his  aid.  That,  at  all 
events,  the  constable  was  within  the  statute. 
The  judge  overruled  the  motion,  on  the  ground 
that  if  the  jury  should  find  that  Powers  wan 
not  acting  by  the  command  of  Hunt,  but  vol- 
untarily and  officiously,  he  (Powers)  was  not 
within  the  statute  ;  and  that  Hunt,  having 
joined  Powers  in  the  plea  under  which  the  evi- 
dence was  offered,  must  abide  the  decision  as 
to  him.  The  judge  charged  the  jury  accord- 
ingly, submitting  to  them  the  question,  whether 
Powers  acted  by  Hunt's  command,  or  offi- 
ciously, as  having  an  interest  in  the  execution?. 
Verdict  for  the  plaintiff. 

Mr.  J.  A.  Spencer  now  moved  for  a  new 
trial,  on  the  ground  that  the  judge  should  have 
directed  the  jury  to  find  in  favor  of  Hunt.  He 
said  the  action  as  to  him  was  local.  The  idea 
that  the  fate  of  one  must  abide  that  of  another 
who  is  joined  with  him  in  a  justification, applies 
only  where  they  join  in  a  special  plea  of  the 
matter  upon  which  they  justify.  When  they 
plead  the  general  issue,  one  may  be  found 
guilty,  and  the  other  not  guilty.  (2  Esp.  Dig. , 
364,  and  cases  cited  ;  1  Saund.,  28,  note  2;  14 
Johns.,  166.) 

Mr.  J.  L.  WendeU,  contra.  The  plea  being 
entire,  and  the  defense  failing  as  to  one,  it  must 
fail  as  to  both.  (1  Saund.,  28.  note  2.)  The  plea, 
in  this  kind  of  action,  though  not  a  justifica- 
tion in  form,  is  equivalent  to  a  justification.  It 
is  made  so  by  the  statute  relied  on  ;  and  the 
same  rule  applies  as  if  the  whole  defense  had 
been  pleaded  at  length  (2  Str.,  993, 1184;  2 
Wils.,  384.)  But  the  reason  is  the  same  if  it  be 
considered  the  general  issue.  (2  Cai.,  108  ;  2 
Cow.,  426.) 

Curia,  per  SUTHERLAND,  J.  The  decision  of 
the  judge,  at  Nisi  Prius,  was  correct.  The  jury 
have  found  that  Powers  did  not  act  in  aid  or 
assistance,  or  by  commandment  of  the  con- 
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stable  ;  and  he,  therefore,  is  not  entitled  to  the 
benefit  of  the  statute  for  More  Easy  Pleading 
332*]  in  Certain  *Suits,  1  R.L.,155.  Hunt,  the 
officer,  by  uniting  in  the  same  plea  with  one 
who  was  not  within  the  statute,  also  lost  the 
protection  of  it.  (2  Cai.,  108  ;  2  Cow.,  426  ;  1 
Saund.,  28,  note  2.)  In  the  case  of  Schermer- 
horn  v.  Tripp,  2  Cai.,  108,  the  plea  was  the  gen- 
eral issue.  But  it  was  there  distinctly  held, 
that  where,  in  trespass  against  several,  all  unite 
in  a  plea  of  not  guilty,  the  separate  justifica- 
tion which  one  might  have  pleaded,  is  gone. 
(And  vide  2  Wils.,  385  ;  2  Str.  993,  1184.)  The 
defense  here  is  in  nature  of  a  justification, 
and  admits  the  original  trespass.  It  is  con- 
ceded that  if  the  justification  had  been  jointly 
pleaded,  the  privilege  of  the  constable  would 
'have  been  forfeited.  The  case  as  presented  is 
substantially  the  same.  The  general  issue  in- 
volves a  justification. 

New  trial  denied. 

Cited  in— 5  Wend.,  239;  50  Am.  Dec.,  300  (2  Fla.,  502). 


LEVI  MEAD 

v. 
HAWS.  PULTNEY  AND  COLVER. 

Arrest  of  Person  by  Wrong  Name,  not  Sustained 
—  When  it  Might  be. 

A  warrant  issued  from  a  justice's  court  against 
"John  Doe,  the  person  carrying  off  the  cannon," 
intended  of  Levi  Mead,  who  was,  when  it  issued,  in 
the  act  of  carrying  off  a  cannon,  and  for  whom  it 
was  intended.  Being  arrested  under  it.  held,  that 
Mead  might  maintain  trespass  against  the  persons 
concerned  in  the  arrest. 

The  arrest  of  a  person  by  a  wrong  name  can- 
not be  justified,  though  he  was  the  person  intended, 
unless  it  be  shown  that  he  was  known  as  well  by 
one  name  as  the  other. 

Citations— 8  East,  328  ;  2  Campb.,  270 ;  3  Id.,  110  ; 
6  T.  R.,  234 ;  6  Cow.,  456. 

A  SSAULT  and  battery,  and  false  imprison- 
JLA.  ment ;  .tried  at  the  Columbia  Circuit,  Oct. 
7,  1824,  before  Walworth,  Circuit  J. 

At  the  trial,  the  plaintiff  proved  that,  as  he 
was  leading  a  horse  at  the  carriage  of  a  cannon, 
which  he  and  others  were  taking  from  Hudson 
to  Taghanick,  he  was  arrested  by  Haws,  the 
defendant,  a  constable  of  the  City  of  Hudson, 
who  delivered  him  into  the  custody  of  another 
of  the  defendants,  Colver.  The  arrest  was  by 
virtue  of  a  warrant  in  favor  of  Pultney,  the 
other  defendant. 

The  defendants  offered  to  prove  that  the 
plaintiff,  with  others,  having  taken  a  brass  can 
non  from  the  custody  of  the  defendant,  Pult 
ney,  at  Hudson  ;  and  being  in  the  act  of  carry 
333*]  ing  *it  off,  Pultney  went  to  the  clerk's 
office  of  the  justice's  court  in  Hudson  and  took 
out  a  warrant,  commanding  to  "  take  the  body 
of  John  Doe,  the  person  carrying  off  the  can- 
non," to  answer  Pultney  in  a  plea  of  trespass. 
That  on  this  warrant  the  plaintiff  was  arrested, 
he  having  been  in  the  act  of  carrying  off  the 


NOTE.— .Arrest  —  Misnomer  —  Ministerial  officers  — 
How  far  protected  by  process. 

Arrest  of  a  person  by  the  wrong  name  cannot  be 
justified.  Griswold  v.  Sedgwick.  6  Cow.,  456 :  Gris- 
wold  v.  Sedgwick,  1  Wend.,126;  Scott  v.  Ely,  4  Wend., 
555.  But,  see,  Code  Pro.,  sec.  175. 

How  far  ministerial  officers  are  protectedby  process. 
For  full  discussion,  see  Warner  v.  Shed,  10  Johns., 
138,  note. 

COWEN  7. 


cannon,  at  and  from  the  time  of  taking  out  the 
warrant,  to  the  time  of  the  arrest.  On  objec- 
tion, the  judge  excluded  the  evidence. 

Verdict  for  the  plaintiff  for  $35,  pursuant 
to  the  charge  of  the  judge. 

Mr.  E.  Williams,  for  the  defendant,  jnoved 
for  a  new  trial. 

Mr.  K.  Miller,  contra,  cited  8  East,  328  4  2 
Taunt.,  399  ;  2  Campb.,  271  ;  3  Id.,  110  ;  Cow. 
Treat.,  328. 

Curia,  per  SAVAGE,  Ch.  J.  The  judge  was 
correct.  It  was  decided  in  Shadgett  v.  CUpwn, 
8  East,  828,  that  the  defendant  could  not  justify 
an  arrest  of  the  plaintiff  by  a  wrong  name, 
though  he  was  the  person  intended  to  be 
arrested,  unless  it  was  shown  that  he  was 
known  by  one  name  as  well  as  the  other.  There 
was  no  offer  to  show  here,  that  the  plaintiff 
was  known  as  well  by  the  name  of  John  Doe 
as  Levi  Mead.  The  same  principle  is  recog- 
nized in  various  other  cases  (2  Campb.,  270  ;  3 
Id.,  110  ;  6  T.  R.,  234),  and  particularly,  in  the 
late  case  of  Griswold  v.  Sedgwick,  6  Cow.,  456, 
in  which  the  subject  was  fully  examined,  and 
the  authorities  collected  and  considered  by  this 
court.  The  motion  for  a  new  trial  must  be 
denied. 

New  trial  denied. 

Cited  in— 1  Wend.,  132 ;  4  Wend.,  558 :  9  Wend.,  320 ; 
10  Wend.,  347;  42  How.  Pr.,  253;  10  Allen,  404;  7  Kas., 
455 ;  29  Wis..  589. 


*SOUTHWICK  «.  HAYDEN.   [*334 

Evidence — Secondary —  When  Admissible —  When 
Objection  May  be  Made — Receipt  May  be  Proved 
by  Parol,  Without  Accounting  for  its  Absence. 

Though  a  plaintiff  goes  through  with  his  proof 
without  objection,  and  rests  his  cause,  if,  among 
other  things,  he  has  proved,  by  parol,  a  piece  of 
written  evidence,  which  should  be  produced,  it  is 
not  yet  too  late  to  object  that  the  writing  should  be 
produced. 

Where  a  justice  returned  a  document  to  the 
clerk's  office,  with  the  papers,  on  appeal,  and  the 
clerk  took  out  of  a  pigeon  hole  where  such  papers 
were  usually  kept,  a  bundle  which  he  supposed  to 
contain  all  the  papers,  and  the  document  was  not 
among  them,  but  he  made  no  search  for  the  docu- 
ment ;  held,  that  this  was  not  sufficient  proof  of  loss 
to  warrant  parol  evidence  on  that  ground. 

But  the  action  being  for  goods  sold,  and  the  docu- 
ment being  a  receipt  for  the  goods;  held,  that  it 
need  not  be  produced,  but  that  the  delivery  might 
be  shown  by  parol ;  and  that  the  contents  of  the  re- 
ceipt might  be  proved  by  parol,  without  account- 
ing for  its  absence  in  any  way. 

Proof  of  a  sale  of  goods,  or  payment  of  money, 
may  be  made  by  parol,  though  there  be  a  receipt, 
without  accounting  for  its  absence;  for  parol  proof 
is  of  as  high  a  nature  as  the  receipt. 

A  receipt  may  be  proved  by  parol,  without  any 
account  why  it  is  absent. 

Citation— 5  Johns.,  72. 

ON  ERROR  from  from  the  C.  P.  of  Wayne 
Co.  The  cause  came  there  on  appeal  from 
a  justice's  court,  where  Hayden  declared  against 
Southwick  on  a  receipt  signed  "Nathan  Pierce, 
for  Chad.  Southwick,"  for  1,428  bushels  of  C, 
at  28*.  per  hundred.  Judgment  for  Southwick, 
whence  Hayden  appealed  to  the  C.  P.,  where 
a  bill  of  exceptions  was  taken  by  Southwick. 
upon  which  he  brought  error  to  this  court,  and 
which  presented  these  facts  : 

The  plaintiff  below  examined  four  witnesses, 
one  of  whom  was  Nathan  Pierce,  who  received 
certain  coal  for  the  defendant  below,  which 
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was  intended  by  the  receipt.  He  swore  that 
some  time  after  they  were  received,  he  gave 
the  receipt.  No  objection  was  taken  to  this 
testimony, til)  after  the  examination  was  closed, 
and  the  plaintiff  below  rested  The  defendant 
then  moved  for  a  nonsuit,  on  the  ground  that 
the  receipt  had  not  been  produced.  The  jus- 
tice then  testified  that  he  returned  it  to  the 
clerk's  office  with  the  other  papers,  and  the 
clerk  testified  that  he  took  a  bundle  from  the 
pigeon  hole  where  papers  relating  to  appeals 
were  kept,  which  he  supposed  to  contain  all 
the  papers  returned  in  the  cause,  but  the  re- 
ceipt was  not  among  them.  That  is  was  possi- 
ble it  might  have  been  left.though  he  supposed 
he  brought  all  the  papers.  It  sometimes  hap- 
pened that  a  paper  was  put  in  a  wrong  pigeon 
hole.  He  made  no  search  for  the  receipt. 

The  court  decided  that  the  objection  of  the 
defendant  below  came  too  late, but  that  if  made 
in  time,  sufficient  proof  had  been  given  of  the 
loss.  The  defendant  below  excepted.  Judg- 
ment for  the  plaintiff  below. 

Mr.  G.  H,  Uhapin,  for  the  plaintiff  in  error, 
cited  1  Phil.  Ev.,  in  the  notes;  1  Esp.,  355  ;  3 
335*1  Johns.,  300;  2  *South.,  773;  15  Johns., 
286  ;  4  Maule  &  S.,  48  ;  4  Cow.,  483. 

Mr.  8.  Dickenson,  contra,  cited  3  Cai.,  152, 
186,  219  ;  5  Johns.,  68,  122  ;  Laws,  sess.  47,  p. 
296  ;  2  Johns.,  378  ;  3  Id.,  319  ;  4  Cow.,  355  ; 

1  Phil.  Ev.,  78,  79  ;  3  Id..  430  ;  9  Johns.,  146  ; 

2  Johns.  Cas.,  488  ;  8  Johns.,  149. 

Curia,  per  WOODWORTH.  J.  I  think  the  ob- 
jection made  by  the  defendant  below  was  not 
too  late.  It  was  taken  before  the  defendant  of- 
fered any  evidence.  If  the  plaintiff  produced 
the  receipt  at  any  time  before  he  rested  his 
cause,  it  was  sufficient.  The  defendant,  there- 
fore, might  well  defer  his  objection  until  the 
plaintiff  had  closed  his  testimony.  If  it  was 
necessary  to  produce  the  receipt  or  account  for 
its  loss,  the  plaintiff  has  failed.  There  is  not 
proof  of  a  diligent  search  in  the  clerk's  office. 
For  aught  that  was  shown,  it  may  remain  there, 
as  it  appears  to  be  satisfactorily  made  out  that 
the  justice  returned  it  to  the  office  with  other 
papers. 

It  seems  to  me,  however,  that  parol  evidence 
was  competent.  The  receipt  was  only  matter 
of  evidence.  Although  the  declaration  says 
the  plaintiff  declared  on  the  receipt,  it  must  be 
understood  as  a  declaration  for  coals  sold  and 
delivered.  The  receipt  was  not  the  contract, 
but  evidence  to  support  it.  Now,  although  a 
written  contract  cannot  be  varied  or  proved  by 
parol,  I  apprehend  that  this  rule  is  not  appli- 
cable, in  its  full  extent,  to  a  receipt  given  on 
the  delivery  of  money  or  articles.  In  the  case 
of  Toby  v.  'Barber,  5  Johns.,  72,  the  court  say, 
"  it  has  been  repeatedly  held  in  this  court,  that 
a  receipt  is  an  exception  to  the  general  rule, 
that  a  writing  cannot  be  explained  or  contra- 
dicted by  parol."  Receipts  are  not  conclusive, 
but  open  to  examination.  In  the  case  cited, 
parol  evidence  was  admitted  to  show  that  the 
receipt,  though  purporting  to  be  in  full,  was 
founded  partly  on  a  note,  which  had  not  been 
paid  ;  and,  consequently,  was  no  payment  of 
the  demand,  there  being  no  agreement  to  take 
it  as  such.  It  may,  therefore,  be  laid  down  as 
336*]  undoubted  *law,  that  parol  evidence  is 
admissible  to  explain  or  contradict  the  terms 
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of  a  receipt.  If  this  is  so,  it  cannot  be  correct- 
ly said  that  a  receipt  falls  within  the  rule,  re- 
quiring the  best  evidence  the  nature  of  the  case 
admits  of  to  be  produced.  It  must  be  only  on 
the  ground  that  the  receipt  was  the  best  evi- 
dence, that  the  objection  can  be  sustained;  but 
how  can  that  be  called  the  best  evidence,  which 
is  itself  liable  to  be  destroyed,  and  done  away 
by  parol  evidence. 

The  plaintiff  was,  therefore,  not  bound  to 
produce  the  receipt.  In  this  case,  the  parol 
evidence  was  peculiarly  necessary  and  proper; 
for  the  receipt,  had  it  been  given  in  evidence, 
was  unintelligible  without  the  aid  of  parol  tes- 
timony ;  it  appearing  by  the  justice's  return, 
that  it  was  given  for  a  number  of  bushels  of 
C.  The  evidence  shows  coals  were  intended. 

I  am  of  opinion  that  the  judgment  of  the  C. 
P.  be  affirmed. 

Judgment  affirmed. 

Cited  in— 2  Den..  638 ;  6  N.  T.,  71 ;  5  Barb.,  457 ;  6 
Barb.,463;  12  Mich.,  291;  23  Am.  Dec.,  366  (9  Conn.,  401) 


MITCHELL  e.  CULVER. 

Promissory  Notes— Blanks  left  by  Indorsers  may 
be  Fitted  by  Maker. 

Where  indorsers  commit  a  promissory  note  to  the 
maker,  with  a  blank  for  the  date,  they  authorize 
him  to  fill  it  up  with  what  date  he  pleases. 

So  of  a  blank  for  the  sum,  or  time  of  payment. 
M.  &  P.  Bank  v.  Schuyler,  note  (a)  to  this  case. 

So  of  a  note  entirely  blank.    Id. 

A  promissory  note  is  perfect  without  date  or  time 
of  payment,  id. 

Citation— 7  Cow.,  337,  n.  (a). 

ASSUMPSIT  on  a  promissory  note  ;  second 
indorsee  against  second  indorser  ;  tried  at 
the  Ulster  Circuit,  Apr.  17,  1826,  before  Betts, 
late  Circuit  J. 

The  note  was  made  by  Rowe,  payable  to  H. 
at  60  days,  for  $200,  and  purported  to  bear 
date  Nov.  5,  1825.  This  note,  having  a  blank 
for  the  day  of  the  month,  was  made  Nov.  27, 
1825,  and  indorsed  by  H.  and  the  defendant. 
It  was  afterwards  delivered  by  the  maker  to 
the  plaintiff,  in  payment  of  a'  debt,  who,  by 
direction  of  the  former,  filled  in  the  "  5th." 

NOTE.—  Negotiable  paper  executed  in  blank— Right 
of  holder  to  Jill  blanks. 

The  holder  of  negotiable  paper  executed  with  blanks 
may  nil  such  blanks.  Van  Duzer  v.  Howe.  21  N.  Y., 
531 ;  Griggs  v.  Howe,  31  Barb.,  100 ;  Kitchen  v.  Place, 
41  Barb.,  465 :  Boyd  v.  Brothereon,  10  Wend.,  93 ; 
Smith  v.  Wyckotf.  3  Sandf.  Ch.,  77  ;  Redlich  v.  Doll, 
54  N.  Y.,  234:  S.  C.,  13  Am.  Rep.,  573;  McGrath  v. 
Clark,  56  N.  Y.,  34 ;  S.  C.,  15  Am.  Rep.,  372. 

"  It  is  a  settled  principle  of  commercial  law,  that 
when  such  instruments  are  afterward  completed 
by  the  holder  of  such  blanks,  to  whom  they  are 
loaned,  such  parties  become  as  absolutely  bound  as 
if  they  had  signed  them  after  their  terms  were  writ- 
ten out;  and  further,  that  the  presence  of  their 
names  upon  blanks  purports  an  authority  granted 
to  the  holder  to  fill  them  for  any  sum,  and  with  any 
terms  as  to  time,  place,  and  conditions  of  payment. 
And  that,  although  the  party  may  prescribe  limits 
to  the  holder,  a  bona  fide  transferee may  re- 
cover upon  it."  1  Dan.  Neg.  Inst.,  sec.  142.  See,  also, 
Hardy  v.  Norton.  66  Barb.,  527;  Snyder  v-  Van 
Doren,  46  Wis.,  602;  Frank  v.  Lilienfleld,  33  Gratt., 
384  Coburn  v.  Webb,  56  Ind.,  96 ;  Rich  v.  Starbuck, 
51  Ind,  87;  Nichol  v.  Bate,  10  Yerg.,  429;  Ives  v. 
Farmers'  Bank,  2  Allen,  236:  Mich.  Ins.  Co.v.  Leaven- 
worth,  30  Vt..  11 :  Russel  v.  Langstaffe.  2  Doug.,  514: 
Usher  v.  Dauncey.  4  Camp.,  97 :  Bulkley  v.  Butler,  2 
B.  &  C.,  425;  Schultz  v.  Astiey,  29  Bag.  C.  L.,  414;  Pow- 
ell v.  Duff,  3  Camp.,  182. 

On  the  right  of  holder  to  fill  blank  indorse- 
ments, see,  Norris  v.  Badger,  6  Cow.,  449,  note. 
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Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  this  court. 

Mr.  T.  J.  Oakley,  for  the  plaintiff,  cited 
Doug.,  514  ;  5  Or.,  151  ;  4  Mass.,  45,  55. 
337*1  *Mr.  H.  M.  Romeyn,  contra,  cited 
Chit.  PL,  53;  Swift  Dig.,  251;  Com.  Dig., 
Fait.  B,  3  ;  2  Ld.  Raym.,  1076  ;  7  T.  R.,  593  ; 
12  Mod.,  204.  193,  651  ;  4  T.  R.,  320,  per  Bull- 
•er,  J.;  3  Bos.  &  P..  173  ;  2  Johns.,  300 ;  20 
Johns. ,  288  ;  Com.  Dig. ,  Fait,  P ;  2  H.  Bl. ,  141 ; 
3  Esp.,  155,  57,  246  ;  Esp.  Dig.,  76 ;  10  East, 
531  ;  2  Cai.,  343  ;  7  Serg.  &  R.,  500  ;  19  Johns., 
391. 

Curia,  per  SUTHERLAND,  J.  This  case  is 
not  distinguishable  in  principle  from  that  of 
Mech.  &  Far.  Bank  v.  Schuyler,  (a)  decided  at 
338*]  the  last  term.  The  *only  difference  is, 
that  here  the  date  was  inserted  with  the  knowl- 
edge of  the  plaintiff.  But  I  do  not  perceive 
that  this  can  vary  the  case.  When  an  indorser 
of  a  note  commits  it  to  the  maker,  with  the 
date  in  blank,  the  note  carries  on  the  face  of  it, 
an  implied  authority  to  the  maker  to  fill  up 
the  blank.  As  between  the  indorser  and  third 
persons,  the  maker,  under  such  circumstances, 
must  be  deemed  to  be  the  agent  of  the  in- 
dorser, and  as  acting  under  his  authority,  and 
with  his  approbation.  Although  it  is  not  essen- 
tial to  the  legal  validity  of  a  note  that  it  should 
be  dated,  yet  we  all  know  that  it  is  necessary 
to  its  free  and  uninterrupted  negotiability.  A 
note  without  a  date,  will  not  be  discounted  at 
our  banks,  nor  pass  in  the  money  market,  with- 
out previous  inquiry.  All  the  parties,  there- 
fore, to  a  note  intended  for  circulation,  must 

(a)  MECHANICS'  AND  FARMERS'  BANK 

v. 
SCHUYLER  ET  AL. 

ASSUMPSIT  ;  indorsees  against  the  first  four  in- 
dorsers,  joint  payees  of  a  promissory  note ;  tried  at 
the  Albany  Circuit,  Feb.  9, 1826,  before  Duer,  Circuit 
J.,  when  a  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  this  court. 

Mr.  Talcott,  Atty-Gen.,  for  the  plaintiff. 

Mr.  M.  T.  Reynolds,  contra. 

Curia,  per  SUTHERLAND,  J.  The  note  was  "in- 
dorsed by  the  defendants  Feb.  23,  1825,  there  being-, 
at  that  time,  no  date  to  it ;  and  the  defendants  know- 
ing that  fact  (for  they  read  the  note  before  they  in- 
dorsed it),  redelivered  it  in  that  state  to  the  maker. 
The  maker,  Feb.  28,  inserted  the  date  Jan.  28,  1825 : 
and  about  Mar.  1,  negotiated  it  to  the  plaintiffs,  who 
were  ignorant  of  the  circumstances  stated. 

The  question  is,  whether  us,  between  these  par- 
ties, the  note  is  rendered  invalid,  in  consequence  of 
its  having  been  antedated,  so  that  it  had  nearly  30 
days  less  to  run.  than  it  would  have  had,  if  it  had 
been  dated  as  of  the  day  when  it  was  indorsed. 

An  indorsement  on  a  blank  note,  without  sum,  or 
date,  or  time  of  payment,  will  bind  the  indorser,  for 
any  sum,  payable  at  any  time,  which  the  person  to 
whom  the  indorser  intrusts  it  chooses  to  insert.  It 
is  a  letter  of  credit  for  an  indefinite  sum.  Russell 
v.  Langstaffe,  Doug.,  514 ;  5  Cr.,  151 ;  2  Maule  &  S., 
90 :  4  Mass.,  54,  55.  If  there  is  an  implied  discre- 
tionary authority  in  such  case  to  fill  all  the  blanks, 
it  would  seem  to  follow,  that  such  an  authority 
must  equally  exist  to  supply  one,  if  one  only  be  left. 
Accordingly,  if  the  amount  be  left  blank,  any  sum 
may  be  inserted  ;  if  the  time  of  payment,  it  mav  be 
fixed  at  the  pleasure  of  the  holder ;  and  in  the  hands 
of  a  bona  fide  indorsee,  the  indorser  cannot  question 
the  transaction,  though  the  blanks  may  have  been 
filled  in  a  manner  entirely  different  from  the  un- 
derstanding and  expectation  of  the  indorser,  when 
he  put  his  name  upon  the  note. 


be  presumed  to  consent  that  the  person  to 
whom  such  a  note  is  intrusted  for  the  purpose 
of  raising  money,  may  fill  up  the  blank  with  a 
date.  The  evidence  does  not  show  that  the 
plaintiff  paid  less  for  the  note  than  its  face. 
Judgment  for  the  plaintiff. 

Cited  in— 3  Sand.  Ch..  90;  8  Wend.,  479;  21  N.  Y., 
537 ;  44  N.  Y.,  686 :  54  N.  Y.,  238 ;  58  N.  Y.,  37 ;  3  Keyes, 
118;  3  Abb.  App.  Dec.,  435:  12  Hun,  524;  3  Barb., 
377 ;  36  Barb.,  287 :  41  Barb.,  467 ;  66  Barb.,  534;  3  How. 
Pr.,  28 ;  33  How.  Pr.,  245 :  14  Abb.  Pr.,  278  ;  46  Wis., 
610:  32Ind..207:  18  Am.  Dec.,  110  (7  Com.,  301);  25 
Am.  Dec.,  463  (6  N.  H.,  364);  13  Am.  Rep.,  575  (5t  N. 
Y.,  234);  33  Am.  Dec.,  292  (8  Porter,  297);  15  Arn.  Rep., 
374  (56  N.  Y.,  34);  32  Am.  Rep.,  744  (46  Wis.,  602). 


*LAVETT  0.  THE  PEOPLE.  [*339 
EGGLESTON  v.  THE  SAME. 

Practice —  Writ  of  Error  in  Criminal  Cases — 
Whether  Wrtts  of  Eight  or  of  Grace— Fiat  of 
Attorney- General — Court  May  Order  Him  to 
Grant  it — Stay  of  Proceedings. 

A  writ  of  error,  at  the  suit  of  a  citizen,  in  criminal 
cases,  though  not  capital,  cannot  issue  without  the 
fiat  of  the  Attorney-General. 

But  should  he  refuse  his  fiat,  in  a  proper  case  for 
error,  the  Supreme  Court  will  order  him  to  grant  it. 

A  writ  of  error  will  not,  per  se,  stay  execution,  in 
a  criminal  cause.  Per  Riker,  Recorder.  See  note  a. 

But  the  court  below  will,  on  motion,  stay  execu-       # 
tion  till  judgment  be  given  on  the  writ  of  error.  Id. 
note  a. 

Citations— 2  Salk.,  503 ;  4  Burr.,  2550, 2551 ;  1  R.  L., 
143;  3  Chit.  Cr.  Law.,  360. 

It  is  said  that  the  note  in  this  case  was  perfect 
without  a  date.  It  is  true  that  the  date  is  not  essen- 
tial to  the  validity  of  a  bill  or  note  ;  for  where  they 
have  no  date,  the  time,  if  necessary,  may  be  in- 
quired into,  and  will  be  computed  from  the  day  they 
were  issued.  2  Ld.  Raym.,  1076 ;  2  Show.,  422 ;  Chit. 
Bills,  78;  3  Bos.  &  P.,  173 ;  2  Johns.,  303 ;  13  East,  5. 
Nor  is  it  necessary  to  the  validity  of  a  note,  that  a 
time  of  payment  should  be  expressed  in  it.  If  none 
be  fixed,  it  is  payable  on  demand.  Chit.  Bills,  79 ;  7 
T.  R.,  427.  But  if  a  note  is  indorsed,  perfect  in  every 
respect  but  the  time  of  payment,  and  that  is  left 
blank,  can  there  be  any  question  of  the  authority 
of  the  maker,  if  the  note  be  redelivered  to  him,  to 
insert  any  time  of  payment  he  may  think  proper  be- 
fore he  puts  it  in  circulation  ?  Can  the  indorser.  in 
such  a  case,  protect  himself  from  liability,  on  the 
ground  of  an  alteration  of  the  note  ?  If  not,  upon 
what  principle  can  the  insertion  of  the  date,  where 
that  is  left  blank,  be  considered  an  alteration  ?  If 
it  be  conceded,  as  it  must  be,  that  the  maker  in  this 
case  had  an  implied  authority  to  fill  up  the  blank 
at  all,  the  indorser,  and  not  the  innocent  indorsee, 
must  suffer  the  consequence  of  an  abuse  of  that  au- 
thority, if  it  has  been  abused.  It  is  not,  tn  judgment 
of  law,  an  alteration  of  the  note.  The  defendant 
must  have  contemplated  the  addition  of  the  date, 
before  the  note  was  to  be  passed ;  for  it  was  payable 
at  the  Mech.  &  Far.  Bank.  It  is  believed  to  be  the 
invariable  custom  of  banks  to  discount  no  paper 
without  a  date. 

The  cases  of  Bank  of  America  v.  Woodworth,  19 
Johns.,  391,  and  Martin  v.  Miller,  4  T.  R.,  320,  are 
very  distinguishable  from  this.  In  the  latter  case, 
the  date  of  the  bill  was  originally  inserted,  and  bad 
been  actually  altered  by  the  holder  without  the 
knowledge  or  assent  of  the  acceptor.  In  the  first 
case,  the  place  of  payment  was  inserted  without 
the  consent  of  the  indorser. 

Judgment  for  the  plaintiff. 

Cited  in— 49  N.  Y.,  404 ;  56  N.  Y,,  37 ;  31  Barb.,  104  : 
2  Am.  Rep.,  337  (32  Ind.,  202). 
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TN  these  causes,  motions  were  made  in  behalf 
.L    of  the  people,  to  quash  the  writs  of  error, 
for  irregularity. («) 
34O*J    *\t>\  II.  Maxwett,  for  the  motion. 

Mr.  E.  Bennett,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  The  plaintiff,  in 
the  first  cause,  has  been  convicted  of  an  as- 
341*]  sault  and  battery;  and  *the  plaintiff  in 
the  second  cause,  of  grand  larceny.  They  have, 
severally,  sued  out  writs  of  error,  without 
Ikefiat  of  the  Atty  Gen.,  or  the  allowance  of  a 
judge.  In  both  cases,  the  defendants  move  to 
quash  the  writs  of  error. 
342*]  *Till  the  3d  of  Queen  Ann,  a  writ 
of  error,  in  any  criminal  case,  was  held  to  be 
merely  ex  gratia;  but  in  that  year,  on  the  dis- 
cussion of  the  Aylesbury  case,  2  Salk.,  503,  a 
new  question  was  started,  and  referred  to  the 
judges;  whether  the  Queen  ought  to  allow  a 
433*]  writ  of  error  in  *any  criminal  case  ex 

(a)  The  following:  is  the  opinion  of  the  court  be- 
low, as  delivered  by  Mr.  Recorder  Hiker,  on  receiv- 
ing the  writs  of  error: 

In  these  causes,  writs  of  error  have  just  been  de- 
livered to  the  court.  It  is  at  the  moment  that  the 
sentence  of  the  law,  after  conviction,  is  about  to  be 
carried  into  effect  against  the  prisoners.  The  writ  of 
error  is  presented  to  this  court  to  stay  its  proceed- 
ing^. It  has  neither  the  fiat  of  the  District  Attorney, 
nor  the  allocatur  of  a  judge  of  the  court. 

It  has  been  presented  to  the  court  without  the  .flat 
of  the  District  Attorney  or  the  allocatur  of  a  judge, 
on  the  ground,  as  is  alleged  by  the  counsel  of  the 
prisoner,  that  the  writ  of  error  is  a  writ  of  right  in 
all  cases  not  capital,  and  to  issue  of  course.  4  Cow., 
p.  84,  is  supposed  to  justify  this  practice. 

It  is  due  to  the  respectable  counsel  who  issued 
these  writs  of  error,  to  say,  that  he  apprised  the 
court  of  his  intention  to  do  so,  urging  that  he  had  a 
right  to  issue  the  writs  of  error  without  the  flat  of 
the  District  Attorney  or  the  allocatur  of  the  judge. 
He  grounds  his  right  to  do  so  on  the  statute  of  tie 
State,  entitled  "  An  Act  concerning  Writs  of  Error, 
and  to  Prevent  Delays  of  Execution."  The  1st  sec- 
tion declares  "  that  writs  of  error  in  all  civil  cases, 
and  in  criminal  cases  not  capital,  shall  be  considered 
as  writs  of  right,  and  issue  of  course,  subject  to  the 
regulations  prescribed  by  law ;  and  in  all  capital 
cases,  writs  of  error  shall  be  considered  as  writs  of 
grace,  and  shall  not  issue  but  by  order  of  the  Chan- 
cellor, made  upon  motion  or  petition,  notice  where- 
of shall  l>e  given  to  the  Attorney-General  or  prose- 
cutor for  the  people." 

It  is  obvious  to  the  most  superficial  observer,  that 
if  in  all  criminal  cases,  not  capital,  writs  of  error 
may  issue  of  course,  it  becomes  a  most  important 
question,  what  shall  be  the  effect  of  the  writ  of  er- 
ror. Does  it  stay  the  proceedings?  Shall  it  stay  the 
judgment,  or  shall  it  stay  the  execution,  and  all  pro- 
ceedings after  the  judgment  ? 

If  it  stay  the  judgment,  or  if  after  the  judgment 
it  stay  the  execution  of  the  judgment,  the  incon- 
veniences are  so  serious  that  the  question  cannot  be 
too  carefully  examined.  For  example,  in  all  the 
counties  of  the  State,  the  Courts  of  Sessions  and  of 
Oyerand  Terminer  may  be,  and  generally  are.called 
upon  to  convict  persons  for  crimes,  which  subject 
the  offenders  to  imprisonment  in  the  State  Prison. 
Those  courts  set  once  or  twice  a  year.  If  a  writ  of 
error  issues  of  course,  the  cause  will  be  carried  to 
th«  Supreme  Court  and  finally  to  the  Court  of  Er- 
rors. These  proceedings  must  be  attended  with  great 
delay,  and  prejudice  to  public  justice ;  and  what,  in 
the  meantime,  is  to  be  done  with  the  offender  ? 

In  cases  of  misdemeanor,  the  inconvenience  must 
be  very  great,  and  in  cases  of  felony,  embarrassing 
in  the  extreme:  it  being  a  settled  course  of  proceed- 
ing in  felony,  that  the  accused  must  be  personally 
in  court  when  any  matter  of  law  is  discussed  whicn 
concerns  him.  Thus,  then,  a  writ  of  error  in  felony, 
directed  to  a  Court  of  Sessions,  or  to  a  Court  of  Oyer 
and  Terminer,  returnable  in  the  Supreme  Court, 
would,  in  its  consequences,  carry  the  person  of  the 
prisoner  either  to  Uiico,  Albany  or  N.  Y.,  depending 
upon  the  term  at  which  it  was  returnable.  After  a 
decision  by  the  Supreme  Court,  the  cause  might  be 
carried  to  the  Court  of  Errors,  and  the  person  of  the 
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debito  justitice  or  ex  mera  gratia.  Ten  of  the 
judges  held  that  it  must  be  granted  ex  debito 
jmtilue,  in  all  cases  except  treason  or  felony. 
Ld.  Mansfield  says (4  Burr.,  2550)  the  ten  did 
not  mean  that  it  was  a  writ  of  course;  but  that 
where  there  was  a  probable  error,  it  ought  not 
to  be  denied.  He  adds:  "  It  cannot  issue  now, 
without  &fiat  from  the  Atty-Gen.,  who  always 
examines  whether  it  be  sought  merely  for  de- 
lay, or  upon  a  probable  error. 

Our  Statute,  1  R.  L.,  143,  enacts  that  writs 
of  error,  in  all  civil  cases,  and  in  criminal  cases 
not  capital,  shall  be  considered  as  writs  of 
right;  and  issue  of  course;  subject  to  the  regu- 
lations prescribed  by  law;  and  in  all  capital 
cases,  writs  of  error  shall  be  considered  as 
writs  of  grace,  and  shall  not  issue  but  by  order 
of  the  Chancellor,  made  upon  motion  or  peti- 
tion, notice  whereof  shall  be  given  to  the  Atty- 
Gen.,  or  prosecutor  for  the  people. 

prisoner  must  be  removed  to  the  place  at  which  that 
court  is  to  be  held. 

The  immense  delay  and  hindrance  of  criminal  jus- 
tice, which  writs  of  error  must  produce,  if  they  is- 
sue at  the  mere  pleasure  of  the  accused,  and  espe- 
cially if  the  legal  effect  be  to  stay  the  execution  of 
the  judgment,  have  led  this  court  to  consider  the 
following  questions : 

1.  Can  a  writ  of  error  issue  in  all  criminal  cases, 
not  capital,  at  the  mere  pleasure  of  the  accused  ? 

2.  If  it  can, what  is  its  legal  effect  before  judgment  ? 

3.  What  is  its  legal  effect  after  judgment  ? 

I  am  inclined  to  the  opinion,  that  the  Act  of  the 
Legislature  which  declares  that  writs  of  error  in 
criminal  cases,  not  capital,  "  shall  be  considered  as- 
writs  of  right,  and  issue  of  course,  subject  to  the 
regulation  prescribed  by  law,"  is  in  affirmance  of  the 
common  law.  If  this  be  so,  the  question  is  a  very 
plain  one.  The  common  law  declares,  that  writs  of 
error  in  all  criminal  cases.except  treason  and  felony, 
are  writs  of  right.  Paty  et  aL,  2  Salk.,  503 ;  S.  C.,  2 
Ld,  Raym.,  1105 ;  Crosby,  Mayor  of  London,  3  Wils., 
188, 193 ;  Yates  v.  People,  6  Johns.,  337,  380. 

It  is  true  that  practice  before  the  case  of  Paty,  2 
Salk.,  503,  had  been  to  treat  writs  of  error,  in  all 
criminal  cases,  as  writs  of  grace.  Crawley  v.  Craw- 
ley,  1  Vern.,  170 ;  Id.,  175 ;  Rioter's  case,  4  Burr.,  2550. 
Ld.  Holt  and  nine  of  the  judges,  as  early  as  the  3d  of 
Queen  Ann,declared  writs  of  error  in  criminal  cases, 
except  those  of  treason  and  felony,  to  be  grantable 
ex  delrito  iuatitioe. 

Yet,  at  common  law,  the  writ  of  error,  though  a 
writ  of  right,  must  have  the  fiat  of  the  public  pros- 
ecutor. The  case  of  John  Wilkes,  4  Burr.,  2550,  2551, 
If  the  Atty-Gen.  should  refuse  his  fiat,  the  court 
might  order  it.  4  Burr.,  2551,  per  Ld.  Mansfield.  By 
the  practice  in  our  State,  the  writ  of  error,  until 
lately,  issued  out  of  the  Court  of  Chancery.  Vide 
the  case  of  Yates  v.  People,  6  Johns.,  337.  Now,  by 
the  Act  passed  Feb.  17, 1815,  38  sess.,  ch.  38,  original 
writs  may  issue  out  of  the  Supreme  Court,  and  that 
court  may  devise  new  writs  where  none  are  to  be 
found.  By  the  law  of  this  State,  the  allowance  by 
the  judge  is  clearly  contemplated  as  necessary.  "Al- 
lowing every  writ  of  error,"  is  one  of  the  duties  ap- 
pertaining to  the  office  of  Chancellor  and  judge  of 
the  Supreme  Court.  2  R.  L..  p.  14.  It  is  also  con  tided 
to  the  Recorders  of  the  several  cities  in  the  State, 
and  to  certain  commissioners. 

If  the  provision  contained  in  the  statute,  that 
writs  of  error  in  cases  not  capital,  shall  be  writs  of 
right;  if  the  provision,  by  which  it  is  said  they  shall 
issue  of  course,  subject  to  the  regulations  prescribed 
by  law;  if  the  regulations,  under  which  they  are  to 
issue,  be  such  as  the  common  law  prescribes,  and 
there  are  none  touching  criminal  cases  prescribed 
in  the  statute :  If,  I  say,  all  these  provisions  are 
subject  to  the  regulations  prescribed  by  the  com- 
mon law,  it  is  plain  that  a  writ  of  error  in  a  crim- 
inal case,  not  capital,  is  a  writ  of  right,  and  must  is- 
sue ex  debito  jiistttioB,  and  of  course,  subject  never- 
theless to  the  rules  prescribed  by  law.  These  rules 
are,  that  they  shall  not  issue  at  the  mere  pleasure  of 
a  person  convicted  of  a  crime,  but  on  some  cause 
shown.  4  Bl.  Com.,  392.  Unquestionably,  the  slight- 
est doubt,  as  to  the  alleged  error,  would  insure  to 
the  party  his  writ  of  error,  ex  debito  justitice ;  and  it 
I  would  then  issue  of  course,  subject  (according  to  the 
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In  these  cases,  writs  of  error  are  writs  of 
right,  as  distinguished  from  writs  of  grace. 
344*]  And  they  issue  of  course,  *subject  to 
the  regulations  prescribed  by  law;  that  is,  sub- 
ject to  the  established  practice.  That  practice 
is  to  obtain  the  frit  of  the  Atty-Gen.  (3  Chit. 
Cr.  Law,  369.)  Should  the  Atty-Gen.  refuse 
his  fiat,  in  a  proper  case,  this  court  would  or- 
der him  to  grant  it.  (4  Burr.,  2551.) 

These  writs  of  error  have  issued  irregularly, 
and  must  be  quashed. 

Mule  accordingly. 

Cited  in— 4  N.  Y.,  661. 
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provision  of  the  statute)  to  the  rules  prescribed  by 
law. 

In  the  case  of  Scheffer  v.  Rempublicam,  3  Yeates, 
39,  and  Wm.  Miles,  4  Yeates,  319 ;  also,  Wm.  Kerr,  4 
Yeates,  421,  the  writs  of  error,  not  having  the  flat  of 
the  Atty-Gen  ,or  the  allocatur  of  the  judge,  were  dis- 
regarded. It  is  true  the  Act  of  the  Legislature  of 
Pa.  is  express:  "  No  writ  of  certiorari,  or  writ  of 
error  shall  issue,  or  be  available  in  a  criminial  case, 
unless  the  same  shall  be  specially  allowed  by  the 
Supreme  Court,  or  one  of  the  justices  thereof,  upon 
sufficient  cause  to  it  shown,  or  shall  have  been  sued 
out  by  the  consent  of  the  Attorney-General."  Read 
Dig.,  p.  68. 

Tt  may  here  be  asked,  why  should  the  law  allow  a 
writ  of  error  to  issue  of  course,  in  mere  matters  of 
property,  and  yet,  where  the  liberty  of  the  citizen 
is  at  stake,  it  shall  issue  subject  to  the  provisions 
prescribed  by  law? 

To  this  it  may  be  answered, that  even  in  civil  cases, 
the  writ  of  error  does  not  issue  of  course.  In  many 
cases, there  must  be  a  certificate  of  counsel.  In  many 
other  cases,  security  must  be  given  to  abide  the  re- 
sult. In  many  cases,  also,  double  costs  are  imposed, 
if  the  party  fails  in  his  writ  of  error.  Thus,  many 
limitations  are  imposed  by  law  in  civil  cases.  It  may 
be  asked,  also,  if  a  writ  of  error  ought,  in  cases  not 
capital,  to  issue  at  the  pleasure  of  the  party  con- 
victed, why  not  at  the  pleasure  of  the  party  con- 
victed of  a  crime  which  takes  his  life  ?  Writs  of  er- 
ror are,  in  capital  cases,  and  always  have  been, writs 
of  grace. 

The  answer  is  plain  :  If  A  and  B  have  a  dispute 
about  property, though  it  is  to  be  wished  that  all  liti- 
gation should  be  settled  without  unnecessary  delay; 
yet  the  public  have  no  great  interest  in  it,  especially 
if  security  be  exacted,  that  justice  be  finally  done. 
Adequate  bail  will  insure  this.  A  compensation  in 
property  is  all  that  can  be  exacted  for  civil  injuries. 
Not  so  with  crimes.  The  person  of  the  criminal  must 
answer  for  his  crime.  Public  justice,  therefore,  and 
the  great  interests  of  society,  require  that  criminals 
should  be  properly  punished. 

Nor  is  there  any  danger  that  innocence  will  suffer 
for  want  of  a  writ  of  error.  Criminal  proceedings 
have  thrown  around  the  innocent  so  many  guards, 
that  the  writ  of  error  is  almost  useless. 

First.    A  grand  jury  interposes,  twelve  of  whom, 
at  the  least,  must  concur,  in  finding  an  indictment. 
Second.    If  the  indictment  be  manifestly  bad  in 
law,  it  may  be  quashed  by  the  court. 

Third.  The  party  is  entitled  to  a  public  trial, to  pro- 
duce his  witnesses,  and  to  be  defended  by  counsel. 
Fourth.    The  jury  are  judges  of  the  law  and  the 
fact,  and  must  be  unanimous. 

Fifth.  If  they  entertain  a  reasonable  doubt  of  the 
guilt  of  the  accused,  they  must  acquit. 

Sixth.  As  the  Statute  of  Jeofails  does  not  apply 
to  criminal  cases,  the  smallest  departure  from  the 
established  forms  is  fatal;  and  the  court  must  arrest 
ttfe  judgment. 

Finally;  if  there  be  the  least  irregularity  in  the 
proceedings,  the  court  must  either  grant  a  new  trial, 
or  recommend  the  party  to  a  pardon.  It  may  be 
said,  with  truth,  that  probably  an  instance  cannot 
be  found  on  record,  of  an  innocent  man  suffering, 
for  want  of  a  writ  of  error  in  a  criminal  case. 

We  will  now  suppose  the  writs  of  error  in  the 
present  cases, to  be  regularly  issued.though  without 
the  flat  of  the  District  Attorney,  or  the  attocatur  of 
the  judge. 
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In  an  action  of  trespass  quare  elausum  fregit, 
brought  in  the  C.  P.,  by  reason  that  the  defendant 
pleaded  title  in  a  justice's  court,  in  a  suit  for  the 
same  cause  there,  the  defendant  is  confined  to  his 
plea  of  title,  which  admits  the  trespass.  And  though 
ne  plead  the  general  issue  in  the  C.  P. .and  the  cause 
go  down  to  trial  on  that  issue,  on  the  production  of 
the  plea  of  title  upon  the  trial,  the  court  should 
confine  him  to  it,  and  n/>t  require  the  plaintiff  to 
prove  the  trespass. 

Though  the  defendant  may,  yet  he  is  not  bound,  to 
give  notice,  and  move  to  strike  out  the  plea  of  the 
general  issue. 

But  if  the  court  allow  the  plea  of  the  general  is- 
sue, and  thereupon  the  plaintiff  prove  the  trespass, 
and  the  cause  is  tried  upon  its  merits,  and  a  verdict 
found,  and  judgment  rendered  for  the  defendants, 
the  proceedings  will  not  be  set  aside  on  error. 

Under  that  issue,  the  defendants  may  prove 
that  the  plaintiff  had  not  possession  of,  or  title 

What  is  the  legal  effect  of  a  writ  of  error  before 
judgment  ? 

The  authorities  are  distinct  on  this  subject.  No 
writ  will  lie  but  upon  a  judgment  of  that  which  is 
equivalent  to  a  judgment.  11  Coke,  38,  Metcalf's 
case  ;  6  East,  336 ;  4  Yeates,  319,  331 ;  Yates  v.  The 
People,  6  Johns.,  337,  522.  In  this  last  case,  Mr.  Clin- 
ton, Senator,  says,  "a  judgment  is  a  decision  of  a 
court  upon  the  case  before  it ;  and  the  last  or  final 
determination  of  a  tribunal,  is  the  proper  subject 
for  a  writ  of  error."  6  Johns.,  457.  In  many  stages  of 
a  case,  a  certiorari  may  issue ;  but  it  must  always 
be  allowed  by  the  judge. 

What  is  the  legal  effect  of  a  writ  of  error,  after 
judgment? 

The  court  is  of  opinion  that  it  does  not  stay  the 
execution  of  the  judgment.  In  the  celebrated  case 
of  The  King  v.  Wilkes,  4  Burr,  2574,  the  Atty-Gen. 
gave  his  fiat  to  the  writ  of  error.  The  cause  was  car- 
ried to  the  House  of  Lords,  and  decided  against  Mr. 
Wilkes.  He  remained  in  prison,  under  the  judg- 
ment, from  the  sentence.  In  the  case  of  Yates  v. 
People,  6  Johns.,  380,  381,  the  Supreme  Court  bailed 
Yates,  to  abide  their  judgment  upon  the  hob.  corp. 
though  he  was  committed  by  the  Chancellor  for  a 
contempt.  The  case  of  Yates  only  shows  that  the 
court  may  abmit  to  bail  until  they  decide  upon  a 
commitment  for  a  contempt. 

As,  however,  the  Supreme  Court  will  sit,  in  the 
City  of  N.  Y.,  within  a  month,  the  court  is  desirous 
to  have  the  whole  matter  brought  before  that  f  oru  m, 
to  the  end  that  matters  so  deeply  connected  with 
the  administration  of  the  criminal  jurisprudence  of 
the  State,  may  be  advisedly  settled. 

The  only  difficulty  that  remains,  is  this ;  if  the 
writs  of  error  be  no  stay  to  the  judgments  which 
have  been  rendered,  then  they  ought  forthwith  to 
be  carried  into  execution. 

The  District  Attorney  cannot  stay  the  sentence  of 
the  law  ;  much  less  can  the  keeper  of  the  city  prison, 
or  the  sheriff.  Eggleston,  by  the  judgment  of  the 
court,  is  sentenced  to  the  State  Prison  for  3  years. 
Yet  if  he  be  entitled  to  his  writ  of  error  of  course, 
and  at  his  pleasure,  without  its  being  subject  to 
any  regulations  of  law,  and  if  such  writ  be  a  superr 
sedeas  to  the  judgment,  then  he  ought  not  to  be  sent 
to  the  State  Prison,  until  the  error  he  complains  of 
be  passed  upon  by  the  court  above,  and  in  due 
course  of  law.  What,  then,  is  to  be  done,  especially 
in  that  case  ?  If  the  writ  of  error  be  no  supersedeas, 
he  ought  forthwith  to  be  sent  to  the  State  Prison. 
If  it  be  a  supersedeas,  he  ought  not  be  sent  to  the 
State  Prison  until  his  case  be  passed  upon. 

The  wisdom  of  the  common  law  has  provided  for 
a  case  like  the  present.  Causes  may  arise  after  judg- 
ment, where  the  court  must  stay  the  arm  of  the  law; 
such  as  the  offender,  after  judgment  and  before  ex- 
ecution, becoming  insane ;  a  female  being  preg- 
nant ;  facts  ascertained  which  show  the  innocence 
of  the  party  condemned  ;  a  manifest  irregularity 
discovered  by  the  court,  after  the  sentence  and  be- 
fore it  be  carried  into  execution.  In  all  such  cases, 
the  law  allows  exarhitriojudicis,  a  stay  of  the-judg- 
ment.  This  temporary  suspension  of  the  punish- 
ment of  the  law  seems,  of  necessity,  to  be  reposed 
in  the  judges.  2  Hal.  P.  C.,  412 :  4  Bl.  Com.,  394.  It 
is  accordingly  exercised  in  these  cases,  until  the 
judgment  of  the  Supreme  Court  upon  the  writs  of 
error. 
Execution  suspended  accordingly. 

147 


1544 


SUPREME  COUBT,  STATE  OK  NEW  YORK. 


1827 


to  the  locu*  in  ijito,  when  the  trespass  was  commit- 
ted. 

A  co-trespassor  with  the  defendant,  is  a  compe- 
tent witness  in  his  favor. 

A  recovery  in  favor  of  one  trespasser,  is  not  evi- 
dence for  his  co-trespasser. 

A  mistake  in  a  record  as  to  the  name  of  the  party 
in  whose  favor  judgment  is  rendered,  is  clerical, 
and  may  be  amended  on  error. 

Citations— 1  R.  L.,  390 ;  3  Cai.,  28 ;  1  Johns.,  290. 

ON  ERROR  to  the  Chenango  C.  P.  The 
cause  was  commenced  there  in  1821.  In 
that  court,  March  declared  against  Richard  W. 
Berry  and  Simeon  Berry,  in  trespass  quare 
elaumm  fregit.  Plea,  not  guilty.  The  jury 
found  that  Simeon  S  Berry  and  Richard  W. 
Berry  were  not  guilty;  and  judgment  was  en- 
tered that  the  defendants  recover  against  the 
plaintiff  costs,  adjudged  to  Richard  W.  Berry 
and  John  S.  Berry. 

On  the  trial,  the  plaintiff  took  several  excep- 
tions, which  came  here  upon  a  bill  of  excep- 
tions. It  stated  that  the  plaintiff  impleaded 
R.  and  S.  Berry  in  trespass,  in  a  justice's  court, 
for  breaking  his,  close,  and  taking  away  his 
hay  and  corn.  A  plea  of  title,  signed  by  R. 
W.  Berry  and  John  S.  Berry,  being  inter- 
posed, the  plaintiff  sued  in  the  C.  P.,  and  de- 
clared. John  S.  Berry,  who  was  sued  by  the 
name  of  Simeon  Berry,  pleaded  a  misno- 
mer in  abatement.  The  other  defendant  plead- 
ed not  guilty.  The  plaintiff  replied  to  the  plea 
in  abatement;  and  the  parties  then  stipulated 
that  this  plea  should  be  withdrawn,  and  that 
345*]  the  defendant  *who  had  pleaded  it, 
should  abide  the  event  of  the  suit  under  the 
plea  of  R.  W.  Berry,  as  if  both  had  pleaded 
jointly. 

1  'On  the  trial,  the  plaintiff  moved  that  the 
plea  of  not  guilty  be  stricken  out;  and  he  pro- 
duced the  plea  of  title.  The  court,  however, 
decided  that  they  would  not  hear  the  motion, 
as  no  notice  of  it  had  been  given.  The  plaintiff 
then  proceeded  to  prove  the  trespass,  in  enter- 
ing a  certain  close,  and  taking  hay.  The  de- 
fendants also  called  a  witness  to  show  that  the 
lot  from  which  the  hay  was  taken  was  not  in 
the  plaintiff's  possession,  and  that  they  bought 
the  hay  of  the  witness.  The  plaintiff  objected 
that  they  could  not  give  evidence  of  title  or 
possession  in  a  third  person.  The  objection 
was  overruled.  The  defendants  then  called 
Benjamin  Marsh,  under  whom  they  claimed  a 
right  to  enter,  by  virtue  of  his  possession,  to 
prove  that  he  sold  the  hay  in  question  to  them, 
and  that  the  premises  were  in  his  possession. 
On  objection  by  the  plaintiff,  the  defendants 
executed  a  release  to  the  witness,  of  all  cause 
of  action  against  him,  by  reason  of  failure  of 
title  to  the  hay  or  meadow.  He  was  then  ad- 
mitted. The  plaintiff  excepted  to  the  above 
decisions  respectively. 

Further  facts  will  be  found  stated  in  the 
opinion  of  the  court. 

Mr.  A.  Cook,  for  the  plaintiff  in  error.  The 
judgment  is  in  favor  of  persons  who  were  not 
before  mentioned  in  the  record. 

The  court  should  not  have  allowed  the  de- 
fendants' plea  of  the  general  issue — thus  com- 
pelling the  plaintiff  to  prove  the  trespass, which 
had  been  admitted  by  the  plea  of  title.  (2  Cai., 
28.)  Nor  should  the  defendants  have  been  al- 
lowed to  show  a  purchase  of  the  hay,  or  the 
possession  of  B.  Marsh,  under  the  general  is- 
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sue.  (15  Johns.,  304;  13  Id.,  276,  284,  443;  14 
Id.,  166.)  The  release  to  Marsh  did  not  restore 
his  competency.  (6  Johns. ,5.) 

Messrs.  L.  Clark  and  Ormcold,  contra.  The 
misrecital  of  the  Christian  name  of  one  of  the 
defendants,  is  evidently  a  mere  *cler-  [*346 
ical  mistake,  and  cured  by  the  Statute  of 
Amendments  and  Jeofails.  (10  Johns.,  507.) 

The  plea  of  title  did  not  appear  on  the  rec- 
ord; and  there  should  have  been  notice  of  the 
motion  to  strike  out  the  general  issue.  In 
Strong  v.  Smith,  2  Cai.,  28,  the  matter  was  sug- 
gested on  the  record,  and  appeared  judicially 
to  the  court.  It  is  to  be  intended  that  the  court 
below  acted  according  to  their  rules  of  prac- 
tice. At  any  rate  by  going  to  trial  on  the  issue, 
the  plaintiff  waived  the  error,  if  any  there  was. 

Title  or  possession  in  a  third  person,  and  a 
license  under  him,  are  admissible  under  the 
general  issue.  (8  T.  R.,  403;  7 T.  R.,  354,  432; 
1  Phil.  Ev.,  134.) 

All  the  interest  of  B.  Marsh  was  removed  by 
the  release.  He  and  the  other  witnesses  made 
out  a  complete  defense. 

Curia,  per  WOODWORTH,  J.  The  plea  of  title 
admitted  the  trespass.  The  Act,  1  R.  L.,  390, 
declares,  that  on  every  trial  to  be  had,  the  plea 
signed  by  the  defendant  shall  be  conclusive 
evidence  that  the  defendant  relied  on  his  title 
to  justify  the  trespass.  The  Act  is  silent  as  to 
the  form  of  pleading  after  the  cause  is  removed 
to  the  C.  P.  I  have  always  considered,  that 
the  form  of  the  plea  put  in  by  a  defendant  in 
that  court  was  not  material,  nor  could  be  avail- 
able, other  than  as  a  plea  of  title,  and  that  the 
production  of  a  plea  of  title,  put  in  before 
the  justice,  would  be  conclusive  against  the 
general  issue,  although  the  plaintiff  had  not  ap- 
plied to  strike  it  out.  If  the  defendants  cannot 
rely  on  the  general  issue  as  a  defense,  it  is  the 
same  thing  to  the  plaintiff  as  if  stricken  out. 
The  motion  was  to  strikeout  the  general  issue, 
which  was,  in  substance,  an  application  that 
the  defendants  be  denied  the  benefit  of  that  de- 
fense. The  court,  by  refusing  the  motion,  per- 
mitted the  defendants  to  avail  themselves  of 
that  plea.  This  evidently  was  the  understand- 
ing of  both  parties,  and  thereupon  the  plaint- 
iff called  a  witness  to  prove  the  trespass.  I 
think  the  motion  to  strike  out  was  proper,  and 
required  no  notice.  If  the  plaintiff  had  varied 
the  form  of  application,  and  requested  the 
court  to  confine  *the  defendants  to  [*347 
their  defense,  as  under  the  plea  of  title  only,  it 
would  have  been  substantially  the  same.  If 
that  motion  had  been  made,  the  court  ought  to 
have  sustained  it,  and  thereby  give  effect  to 
the  plain  intention  of  the  Act.  The  decision 
was  erroneous.  It  compelled  the  plaintiff  to 
prove  a  trespass  which  was  admitted.  Yet,  as 
the  trespass  was  proved,  and  no  injury  sus- 
tained by  the  plaintiff  on  that  ground,  the 
judgment  ought  not  to  be  reversed,  provided 
the  defendants  have  made  out  a  title  in  them- 
selves, or  brought  themselves  under  the  pro- 
visions of  the  Act,  by  showing  that  the  plaint- 
iff had  not  possession  of  or  title  to  the  prem- 
ises, at  the  time  the  supposed  trespass  was 
committed.  (2  Cai.,  28.) 

It  is  not  shown  that  the  defendants  had  any 
title  ;  but  it  was  competent  for  them  to  prove 
the  plaintiff  had  not  possession  or  title.  The 
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evidence  offered, applied  to  the  question  of  pos- 
session. The  principal  witness  to  this  point 
was  Benjamin  Marsh,  who  sold  the  hay  to  the 
defendants.  He  claimed  to  be  the  possessor  of 
the  lot  at  the  time.  He  stated  that  a  contract 
to  purchase  the  farm  was  given  by  one  Brown 
to  him  and  the  plaintiff  jointly,  which  did  not 
expire  until  after  the  trespass,  if  any  was  com- 
mitted ;  that  he  and  the  plaintiff  divided  the 
premises,  and  that  he  held  the  possession  of 
the  locus  in  quo  j  that  the  contract  to  purchase 
was  kept  by  the  plaintiff,  who  had, without  the 
consent  of  the  witness,  surrendered  it,  and  had 
taken  a  lease  from  Brown  for  the  whole.  The 
plaintiff  objected  to  this  witness  as  incompe- 
tent. The  defendants  gave  him  a  release;  and 
the  question  is,  whether  he  still  remained  in- 
terested to  protect  the  possession.  There  is  no 
doubt  that  the  release  discharged  him  from  all 
claims  of  the  defendants  ;  but  how  did  he  stand 
in  relation  to  the  plaintiff  ?  By  selling  the  hay 
then  standing  and  growing,  he  impliedly  gave 
the  defendants  permission  to  enter  and  take  it 
away.  This  act  of  the  witness  subjected  him 
to  an  action  in  favor  of  the  plaintiff,  unless  he 
had  the  possession  or  title.  Can  he,  then,  be 
permitted, in  this  action, to  prove  that  the  plaint- 
iff was  out  of  the  possession,  and  thereby  ena- 
ble the  defendants  to  prevail  ?  If  the  defend- 
348*]  ants  *succeed  by  reason  of  the  facts 
proved  by  this  witness,  will  that  trial,  on  the 
merits.inure  to  the  benefit  of  the  witness.should 
he  afterwards  be  prosecuted  by  the  plaintiff  for 
the  same  trespass  ?  On  reflection,  I  think  the 
objection  goes  only  to  the  credit  of  the  witness. 
A  recovery  of  damages  in  this  cause,  without 
execution  or  satisfaction  of  the  judgment, 
would  be  no  bar  to  an  action  against  the  wit- 
ness. If  the  defendants  are  trespassers,  the 
witness  is  one  also,  and  might  be  prosecuted 
for  the  same  trespass,  on  the  ground  that  he  au- 
thorized it.  A  recovery  against  one  is  not  a 
bar  to  an  action  against  another  co-trespasser. 
The  plaintiff,  when  he  sues  several  trespassers 
in  separate  suits,  may  elect  de  melioribus  dam- 
nig.  Livingston  v.  Bishop,  1  Johns.,  290.  The 
consequence  is,  that  the  witness  was  admissi- 
ble. The  cause  was,  then,  properly  submitted 
to  the  jury.  It  they  believed, from  the  evidence, 
that  the  plaintiff  was  not  in  possession,  they 
were  justified  in  finding  for  the  defendants. 
Whether  the  verdict  was  against  the  weight  of 
evidence,  is  a  question  that  does  not  arise.  Our 
decision  must  be  on  the  record  and  bill  of  ex- 
ceptions, and  if  no  error  is  found  in  either,  the 
judgment  must  be  affirmed. 

The  objections  taken  to  the  form  of  the  rec- 
ord and  misnomer,  as  to  the  Christian  name  of 
one  of  the  defendants  are  clerical  mistakes  and  | 
amendable.  I  am  o£  opinion  that  the  judgment 
of  the  Court  of  C.  P.  be  affirmed. 

Judgment  affirmed. 

Cited  in— 7  Wend.,  236  ;  15  Wend..  240:  1  Barb.,  52. 
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ADAMS,   Treasurer  of  the   Hospital  of  the 
CITY  OF  NEW  YORK. 


Police  Regulations  of  New  York  Harbor,  Consti- 
tutional— Statute. 

The  Statute,  seas.  42,  ch.  18,  sec.  35, 5  L.  N.  Y.,  24  a, 
authorizing:  the  harbor-masters  to  regulate  and  sta- 
tion vessels  in  the  East  and  North  Rivers  in  the  City 
of  N.  Y.,  and  imposing1  a  penalty  for  disobeying 
their  01  ders.  or  the  orders  of  either,  extends  to 
wharves  in  the  hands  of  private  owners ;  and  is  not 
unconstitutional,  as  interfering  with  private  prop- 
erty, or  impairing  the  obligation  of  contracts. 

It  is  valid  as  a  police  regulation. 

The  general  principle  or  police  laws  considered, 
Per  Woodworth,  J.,  in  delivering  the  opinion  of  the 
court. 

Citations— Act,  Feb.  19, 1819  (sess.  42,  ch.  18,  sec.  35.) 

ON  ERROR  from  the  C.  P.  of  N.  Y.  The 
action  in  the  court  below  was  by  Adams, as 
Treasurer  of  the  N.  Y.  Hospital,  for  two  pen- 
alties of  $50,  upon  the  Statute,  sess.  42,ch.  18, 
sec.  35,  5  L.  N.  Y.,  24  a,  alleged  to  have  been 
incurred  by  Vanderbilt,  the  defendant  below, 
in  refusing  on  two  several  days,  to  obey  the  or- 
ders of  one  of  the  harbor-masters  of  the  City 
of  N.  Y.,  as  to  stationing  his  steamboat  at  his 
wharf  in  the  city.  By  the  same  section,  the 
right  of  action  is  given  to  the  plaintiff  below. 
The  court  below  decided  that  the  statute  in 
question  was  constitutional  and  valid,  and  a 
verdict  was  found  and  judgment  rendered  for 
the  plaintiff  below.  The  defendant  below  ex- 
cepted,  and  the  cause  came  here  by  writ  of  er- 
ror upon  the  record  and  bill  of  exceptions. 

It  was  contended  here,  that  the  general  words 
of  the  statute  should  not  be  construed  to  ex- 
tend to  owners  of  private  wharves ;  or,  if  other- 
wise, the  statute  assumes  to  authorize  an  inter- 
ference with  private  property,beyond  the  power 
of  the  Legislature.  The  facts  will  be  found 
more  particularly  stated  in  the  opinion  of  the 
court. 

Messrs.  W.  Tallmadge  and  J.  V.  Henry,  tor  the 
plaintiff  in  error,  cited  2  Johns.  Ch.,  162  ;  7 
Johns.,  477;  20  Johns.,  103,  735;  6  Cr.,  87, 
127,  131;  4  Wh.,  516. 

Mr.  J.  Anthon,  contra,  cited  the  charter  of 
the  City  of  N.  Y.,  granting  the  royal  preroga- 
tive of  government  to  the  city.  He  said  the 
statute  in  question  has  all  the  essential  quali- 
ties and  ingredients  of  a  police  regulation,  and 
is  valid  on  that  ground.  Gibbons  v.  Ogden,  9 
Wh.,  178,  208. 

Curia,  per  WOODWORTH,  J.  The  Act  of  Feb. 
19,  1819,  sess.  42,  ch.  18,  sec.  35,  declares  that 
the  harbor- masters  shall  have  authority  to  regu- 
late and  station  *all  ships  and  vessels  [*35O 
in  the  stream  of  the  East  and  North  Rivers, 
within  the  limits  of  the  City  of  N.  Y.,  and  the 
wharves  thereof  ;  and  to  remove,  from  time  to 
time,  such  vessels  as  are  not  employed  in  re- 
ceiving and  discharging  their  cargoes,  to  make 
room  for  such  others  as  require  to  be  more  im- 
mediately accommodated,  for  the  purpose  of 
receiving  or  discharging  theirs  ;  and  that  the 
harbor-masters,  or  either  of  them,  shall  have 
authority  to  determine  how  far,  and  in  what  in- 
stances, it  is  the  duty  of  the  masters  and  others, 
having  charge  of  ships  or  vessels,  to  accommo- 
date each  other  in  their  respective  situations. 
For  refusing  or  neglecting  to  obey  the  direc- 
tions of  the  harbor  masters,  or  either  of  them, 
the  penalty  of  $50  is  given  for  every  offense. 


NOTE.— Constitutional  law— Police  power— Regula- 
tion of  New  York  harbor. 

"  The  police  of  a  State  in  a  comprehensive  sense, 
embraces  its  whole  system  of  internal  regulation, 

COWEN  7. 


by  which  the  State  seeks  not  only  to  preserve  the 
public  order  and  to  prevent  offenses  against  the 
State,  but  also  to  establish  for  the  intercourse  of 
citizens  with  citizens  those  rules  of  good  man- 
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The  present  action  was  commenced  in  the 
court  below  to  recover  for  a  violation  of  this 
Act.  It  appeared,  in  evidence,  that  the  harbor- 
master directed  the  plaintiff  in  error,  who  com- 
manded a  steamboat,  called  The  Thistle,  lying 
at  a  wharf  on  the  North  River,  to  move  a  cer- 
tain distance,  in  order  to  give  a  berth  to  an- 
other steamboat  that  arrived,  called  The  Legis- 
lator. The  order  was  disobeyed .  It  was  con- 
tended that  the  law  was  unconstitutional,  on 
the  ground  that  the  wharf  where  The  Thistle 
was  lying  was  the  property  of  William  Gib- 
bons, who  leased  it  for  one  year  to  Thomas 
Gibbons,  and  the  plaintiff  in  error.  This  agree- 
ment was  proved  in  the  court  below.  It  was 
urged  that  the  Legislature  had  no  power  to 
regulate  the  matters  in  question,  where  the 
wharf  was  private  property ;  that  the  exercise 
of  such  a  power  impaired  the  obligation  of  con- 
tracts. 

By  the  charter  of  the  city,  from  which  the 
plaintiff's  lessor  derives  his  title,  the  royal  pre- 
rogative of  government  is  granted  to  the  mayor, 
aldermen  and  commonalty  of  the  city.  When 
they  convey  a  lot  of  land,  or  water-lot,  their 
sovereignty, as  to  the  subject  matter.is  not  gone. 
They  possess  the  same  power,  for  the  common 
benefit,  as  they  possessed  prior  to  the  grant. 
The  statute  in  question  was  passed  for  the  pres- 
ervation of  good  order  in  the  harbor.  It  ap- 
pears to  be  a  necessary  police  regulation,  and 
351*]  *not  void,  although  it  may,  in  some 
measure,  interfere  with  individual  rights.  It 
was,  therefore,  no  defense  to  show  that  the 
title  to  the  wharf  was  vested  in  the  owner 
of  the  steamboat  Thistle.  The  harbor-master 
had  jurisdiction  under  the  Act  over  all  private 
wharves.  They  were  subject  to  all  police  regu- 
lations. 

It  seems  to  me  that  the  power  exercised  in 
this  case  is  essentially  necessary  for  the  pur- 
pose of  protecting  the  rights  of  all  concerned. 
It  is  not,  in  the  legitimate  sense  of  the  term,  a 
violation  of  any  right  ;  but  the  exercise  of  a 
power  indispensably  necessary,  where  an  ex- 
tensive commerce  is  carried  on.  If  the  harbor 
is  crowded  with  vessels  arriving  daily  from 
various  parts,  the  power  is  incident  to  such  a 
state  of  things.  Disorder  and  confusion  would 
be  the  consequence,  if  there  was  no  control.  It 
will  be  observed  that  no  question  is  raised  as  to 
the  right  of  the  steamboat  Legislator  to  lie  at 
this  wharf,  had  there  been  no  other  vessel  oc- 
cupying it.  The  ground  of  defense  is,  that  the 
law  conferred  no  authority  to  interfere  at  all ; 
the  plaintiff  in  error  having  the  exclusive  right 
of  deciding  whether  to  remove  or  not,  in  order 
to  give  place  to  another  vessel.  The  right  as- 
sumed under  the  law  would  not  be  upheld,  if 
exerted  beyond  what  may  be  considered  a  nec- 
essary police  regulation.  The  line  between 


what  would  be  a  clear  invasion  of  right  on  the 
one  hand,  and  regulations  not  lessening  the 
value  of  the  right,  and  calculated  for  the  ben- 
efit of  all,  must  be  distinctly  marked.  On  the 
principle  contended  for  here,  I  do  not  perceive 
on  what  ground  various  regulations  for  the 
better  government  of  the  police  of  a  crowded 
population  can  be  supported.  And  yet,  to  a 
certain  extent,  it  has  never  been  doubted  that 
the  Legislature  were  competent  to  direct.  Po- 
lice regulations  are  legal  and  binding,  because 
for  the  general  benefit,  and  do  not  proceed  to 
the  length  of  impairing  any  right  in  the  proper 
sense  of  that  term. 

The  sovereign  power  in  a  community,  there- 
fore, may  and  ought  to  prescribe  the  manner 
of  exercising  individual  rights  over  property. 
It  is  for  the  better  protection  and  enjoyment 
of  that  absolute  dominion  which  the  individ- 
ual *claims.  The  powers  rest  on  the  [*352 
implied  right  and  duty  of  the  supreme  power 
to  protect  all  by  statutory  regulations,  so  that, 
on  the  whole,  the 'benefit  of  all  is  promoted. 
Every  public  regulation  in  a  city  may  and 
does,  in  some  sense,  limit  and  restrict  the  ab- 
solute right  that  existed  previously.  But  this 
is  not  considered  as  an  injury.  So  far  from  it, 
the  individual,  as  well  as  others,  is  supposed  to 
be  benefited. 

It  may  then  be  said  that  such  a  power  is  in- 
cident to  every  well  regulated  society,  and 
without  which  it  could  not  well  exist.  Is  there 
a  doubt  that  the  Legislature  have  a  right  to 
authorize  a  road  through  the  wild  land  of  A 
without  his  consent  ?  This  right  has  been  as- 
sumed and  acted  upon  without  a  question, 
ever  since  we  became  an  independent  govern- 
ment. No  compensation  is  allowed,  in  such 
cases,  to  the  owner.  Can  he  defeat  the  opera- 
tion of  the  law,  by  saying  that  private  right  is 
invaded  ?  The  doctrine  has  not  yet  been  ad- 
vanced. Such  a  law,  I  apprehend,  is  constitu- 
tional and  obligatory  ;  because,  in  many  cases, 
necessary  for  the  public  benefit,  and  not 
deemed  injurious  to  the  individual  whose  land 
is  taken.  If  the  power  extends,  in  some  cases, 
to  the  appropriation  of  individual  property,  I 
perceive  no  reasonable  objection  to  the  exer- 
cise of  it,  in  the  slightest  degree,  appearing  in 
the  case  before  us.  To  say  that  an  order  to  re- 
move a  vessel  a  few  feet  one  way  or  the  other, 
without  depriving  her  of  a  berth  at  a  wharf,  is 
a  violation  of  right,  seems  to  go  the  extent  of 
denying  any  interference  or  regulation.  The 
numerous  cases  in  cities,  much  stronger  than 
the  present,  where  this  power  has  been  deemed 
constitutional,  and  never  drawn  in  question, 
goes  strongly  to  prove,  that  regulations  like 
those  in  question,  do  not  fall  within  the  prin- 
ciple contended  for  by  the  plaintiff  in  error. 
The  owner  of  a  lot  in  a  city  intends  to  build  of 


nere  and  good  neighborhood  which  are  calculated 
to  prevent  a  conflict  of  rights,  and  to  insure  to  each 
the  uninterrupted  enjoyment  of  his  own  so  far  us 
is  reasonably  consistent  with  a  like  enjoyment  of 
rights  by  others."  Cooley  Const.  Lim.,  p.  706,  fifth 
ed.  See,  also,  other  definitions  there  quoted. 

The  Slates  have  the  right  to  exercise  thte  power  with- 
in their  territorial  jurisdiction,  and  this  right  cannot 
be  impaired  or  controlled  by  Congress.  License 
Cast*.  48  U.  8.  (5  How.),  504;  Passenger  Cases.  48  U. 
8.  (7  How.},  283 ;  License  Tax  Cases,  72  U.  8.  (5  Wall.), 
470;  United  States  v.  Dewitt,  76  U.  8.  (9  Wall.),  45  ; 
and  other  cases  there  cited. 

"  Such  a  pttwer  is  incident  to  every  welt^regulated 
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society,  and  without  which  it  could  not  well  exist." 
Above  case  of  Vanderbilt  v.  Adams.  See,  also,  Cisco 
v.  Roberts,  36  N.Y.,  292;  Cooley  v.  Board  of  Wardens, 
53  TJ.  8.  (12  How.).  299;  The  James  Gray  v.  The  John 
Frazer,  62  TJ.  S.  (  21  How.),  184  ;  Wilson  v.  McNamee, 
102  U.  S.,  572;  Oilman  v.  Philadelphia,  70  U.S.  (3 
Wall.),  713 ;  Port  Wardens  v.  The  Ward,  14  La.  Ann., 
289  ;  County  of  Mobile  v.  Kimball,  102  U.  S.,  698. 

Fora  full  discussion  as  to  the  extent  of  this  power 
and  its  limitations,  see  Cooley  Const.  Lim.,  pp.  706- 
746  (fifth  ed.),  and  numerous  authorities  there  cited. 

See,  generally,  as  to  surrender  of  legislative  pow- 
ers, Brick  Pres.  Ch.  v.  Mayor,  5  Cow.,  538,  note. 
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wood;  the  constituted  authorities  say,  "you 
must  not  exercise  that  right  :  it  is  dangerous  to 
all.  You  may  build  of  brick  or  stone  ;  because 
the  safety  of  all  is,  in  this  way,  promoted." 
Can  the  owner,  with  impunity,  violate  such  a 
law,  because  he  has  the  absolute  right  of  prop- 
353*]  erty  ?  It  has  not  *been  heretofore  so 
considered.  Numerous  instances  might  be  put, 
going  to  show  the  clear  right  to  legislate  in 
such  cases.  I  am  well  satisfied,  that  the  law 
under  which  the  harbor  master  acted,  was  ob 
ligatory  ;  and  that  his  acts  under  it  were  valid. 
The  consequence  is,  that  the  recovery  was 
right.  The  judgment  in  the  court  below  must 
be  affirmed. 
Judgment  affirmed. 

Cited  in-4  Wend.,  22 ;  15  N.  Y.,  505 ;  78  N.  Y.,  237 : 
13  Barb.,  39 ;  19  Barb.,  191 ;  20  Barb.,  232 ;  32  Barb., 
116 ;  33  Barb.,  578 ;  52  Barb.,  551 :  21  How.  Pr.,  175 ;  4« 
How.  Pr.,  28,  35;  1  Sheld.,  136 ;  38  Super.,  71 ;  33  Cal.. 
285 ;  115  Mass.,  155 ;  98  111.,  312;  19  Mich.,  282 ;  21  Am. 
Dec.,  95 ;  22  Am.  Dec.,  423  (12  Pick.,  184) ;  23  Am. 
Dec.,  314  (2  S.  &  P.,  199) ;  28  Am.  Dec.,  190  (12  Me., 
403) ;  5  Am.  Rep.,  384  (66  Penn..  411) ;  7  Am.  Rep.,  176 
(32  Iowa,  80) ;  23  Am.  Rep.,  611  (45  Tex.,  312) ;  38  Am. 
Rep.,  93  (98  111.,  305) ;  44  Am.  Rep.,  15  (85  Ind.,  276). 


JACKSON,  ex  dem.  SITZER, 

v. 
WALTERMIRE. 

Practice — Petition  for  Admeasurement  of  Dower 
— Irregularity — Possession  of  Husband,  Prima 
Facie  Evidence  of  Seisin — Grant  Amounting 
to  Fee — Adverse  Possession. 

The  proceedings  upon  a  petition  to  the  Court  of 
C.  P.,  for 'the  admeasurement  of  dower,  under  the 
Statute,  1  R.  L.,  61,  62,  cannot  be  impeached,  in 
ejectmept  for  the  dower,  because  the  petition  does 
not  show,  on  its  face,  that  the  husband  died  40  days 
before  it  was  presented. 

It  will  be  intended,  that  the  fact  appeared  to  be 
go,  on  the  hearing  in  the  C.  P. 

If  there  be  an  irregularity  in  the  proceedings  of 
that  court,  the  mode  of  taking  advantage  of  it  is, 
by  motion  there  to  set  them  aside,  or  by  appeal 
under  the  Act. 

Possession  of  land,  by  the  husband,  claiming  own- 
ership, is,  prima  facie,  evidence  of  seisin,  to  entitle 
his  widow  to  dower. 

Setnble  that  a  deed  granting  the  possession  and  im- 
provement of  lands,  with  words  of  inheritance,  will 
pass  a  fee. 

At  any  rate,  an  entry  and  adverse  possession 
under  such  a  deed,  for  25  years,  will  protect  the 
grantee  against  the  claim  of  any  individual. 

Citations— 1  R.  L.,  62 ;  3  Cow.,  206 ;  4  Johns.,  292 ;  5 
Cow.,  346 ;  Cowp.,  600 ;  3  Ball.,  477. 

pJECTMENT  for  dower  ;  tried  at  the  Co- 
J-J  lumbia  Circuit,  Apr.,  1836,  before  Duer, 
Circuit  J. 

The  plaintiff  gave  in  evidence  a  rule  of  the 
Court  of  C.  P.  of  the  County  of  Columbia,  en- 
tered in  the  Term  of  Aug.,  1822,  appointing 
three  persons  to  lay  off  the  dower  of  the  lessor 
of  the  plaintiff,  as  the  widow  of  Frederick 
Sitzer,  in  the  farm  possessed  by  the  defendant ; 
with  the  subsequent  proceedings,  to  the  con- 
firmation of  the  report  of  the  admeasurers,  by 
which  they  set  off  dower,  under  the  rule.  The 
petition  for  admeasurement  was  also  in  ev- 
idence, dated  Aug.  17,  1822,  presented  at  the 
Term  of  Aug..  when  the  rule  was  entered. 
The  petition  did  not  state  the  time  of  the  hus- 
band's death  ;  nor  did  it  appear  on  the  face  of 
the  petition,  that  40  days  had  elapsed  interme- 
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diate  his  death  and  the  time  of  presenting  the 
petition  to  the  court.  The  plaintiff  proved  that 
the  lessor's  husband  resided  on  the  farm  in 
question,  and  used  it  as  his  own  duringthe 
coverture.  That  he  died  the  last  *day  [*3o4 
of  Apr.,  1821.  The  defendant  gave  in  evidence 
a  deed  from  F.  Sitzer,  in  his  lifetime,  dated 
Nov.  16,  1785,  by  which  Sitzer  granted,  &c.. 
and  quitclaimed  to  A.  Wilcox,  his  heirs  and 
assigns,  all  his  (S.'s)  right,  title,  &c.,  of,  in 
and  to  the  possession  and  improvements  of  the 
farm  in  question.  Sitzer  covenanted  in  this 
deed,  that  he  was  then  truly  and  lawfully  pos- 
sessed of  the  premises,  as  the  same  were  truly 
granted.  From  Wilcox,  the  possession  of  the 
land  passed  through  several  hands  to  the  de- 
fendant, who  was  in  possession  when  this  suit 
was  brought. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court. 

Further  facts  will  be  found  stated  in  that 
opinion. 

Mr.  A.  Vanderpoel,  for  the  plaintiff.  The 
sufficiency  of  the  evidence  of  the  husband's 
seisin,  was  established  by  the  former  decision 
in  this  case.  (5  Cow.,  299.;  Nor  is  it  disproved 
by  the  defendant's  evidence.  Wilcox's  deed 
shows  that  the  husband  claimed  a  fee  ;  and  the 
deed  passed  a  fee  to  the  grantee.  What  the 
word  "improvements"  means  in  a  will,  may 
be  seen  by  an  Anonymous  case,  3  Dall.,  477, 
where  it  was  held  to  pass  a  fee.  The  grant  of 
the  possession  and  improvements,  with  the 
proper  words  of  inheritance,  show  the  inten- 
tion of  the  parties  to  pass  the  land.  That  in- 
tention should  govern  in  the  construction  of 
the  deed.  Possession  is  an  estate  in  lands.  (2 
Bl.  Com.,  195.)  The  effect  of  conveying  it, 
with  the  improvements,  in  fee,  is  to  pass  the 
whole  estate.  Had  the  grantee  been  evicted,  he 
might  have  had  an  action  on  the  covenant  of 
lawful  possession. 

The  point,  that  the  C.  P.  had  jurisdiction, 
though  it  did  not  appear  on  the  face  of  the  pe- 
tition that  the  husband  had  been  dead  40  days 
before  it  was  presented,  was  decided  when  this 
case  was  first  before  the  court  (5  Cow.,  299) ; 
though  the  point  was  not  noticed  by  the  re- 
porter. But  if  not  then  decided,  it  must  cer- 
tainly be  unavailing.  It  is  to  be  intended  that 
the  fact  appeared  before  the  C.  P.  It  now  ap- 
pears that  the  husband  had,  in  truth,  been 
dead  more  than  14  months.  If  this  case  was 
*not  properly  disposed  of  by  the  C.  P.  [*355 
the  defendant  should  have  appealed,  pursuant 
to  the  statute.  (1  R.  L.,  61,  62,  sec.  10  :  9 
Johns.,  245.) 

Messrs.  D.  B.  Tallmadge  and  E.  Williams, 
contra.  The  Court  of  C.  P.  had  no  jurisdic- 
tion. They  acted  as  mere  commissioners  with 
limited  powers;  and  it  is  not  till  the  lapse  of  40 
days  that  they  are  authorized  to  receive  the 
petition.  (1  R.  L.,  62,  sec.  12.)  This  fact  not  ap- 
pearing on  the  face  of  the  partition,  their  pro- 
ceedings were  coram  non  judice,  and  void.  (4 
Johns.,  292.)  Inferior  courts  must  show  that 
that  they  have  jurisdiction,  or  the  consequence 
contended  for  follows.  (3  Cow.,  206;  20  Johns., 
280.)  It  was  not  enough  to  show  the  time  of 
the  husband's  death  at  the  trial.  It  must  have 
been  shown  to  the  C.  P.  It  nowhere  appears 
in  their  proceedings. 

The  plaintiff's  evidence,  taken  in  connection 
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with  that  on  the  part  of  defendant,  fails  to  es- 
tablish a  seisin  in  Sitzer,  the  husband.  No 
paper  title  is  shown.  The  deed  to  Wilcox 
shows  what  both  grantor  and  grantee  claimed. 
It  was  the  possession  and  improvements  merely. 
The  covenant  in  the  deed  relates  merely  to  the 
possession.  The  words  are  not  proper  to  con- 
vey a  fee.  The  land  would  not  pass  to  the 
heirs  of  the  grantee.  A  claim  under  it  would 
not  constitute  an  adverse  possession.  (5  Cow., 
346.)  We  must  look  to  the  subject  of  the  grant 
and  the  intention  of  the  parties,  to  determine 
the  operation  of  the  deed.  (3  Johns.,  388;  2 
Cai.,  326;  Cowp..  600.)  If  the  land  would  not 
descend  in  the  hands  of  Sitzer,  the  widow  was 
not  dowable. 

Curia,  per  SAVAGE,  Ch.  J.  When  this 
cause  was  formerly  before  us,  we  decided  that 
the  Court  of  C.  P.  had  jurisdiction,  and  that 
the  evidence  of  the  seisin  of  the  husband  was 
sufficient.  The  latter  point  only  appears  in 
the  printed  report  of  the  case  ;  but  the  other 
point  must  have  been  decided  ;  for,  although 
the  other  points  necessary  to  a  recovery  of  the 
lessor's  dower  might  have  been  never  so  fully 
proved,  or  even  admitted,  still  she  could  not 
recover  in  this  action,  unless  the  proceedings 
356*]  before  *the  C.  P.  were  valid.  Such 
was,  in  fact,  the  decision,  as  appears  from  a 
statement  made  by  me  for  the  plaintiff's  coun- 
sel before  the  report  of  the  case  appeared,  and 
that  the  facts  in  the  case  warrant  such  a  de- 
cision is  very  apparent. 

By  the  Act,  1  R.  L.,  62,  any  widow  may  ap- 
ply for  admeasurement  of  her  dower  after  the 
expiration  of  40  days  from  the  death  of  her 
husband.  It  does  not  appear  in  her  petition  to 
the  C.  P.  that  her  husband  had  been  dead  40 
days  when  it  was  presented  ;  nor  does  the  stat 
ute  require  that  the  petition  should  state  that 
fact.  The  court  may  have  had  evidence  of  the 
fact  or  it  may  have  been  admitted. 

It  is  sufficient  for  our  purpose,  that  it  now 
appears  that  the  husband  died  on  the  last  day 
of  Apr.,  1821,  and  the  petition  of  the  widow  is 
dated  Aug.  19,  1822  ;  was  duly  served  on  the 
defendant,  and  presented  at  the  August  Term, 
1822.  The  court  may  judicially  notice,  that 
there  are  more  than  40  days  in  144  months. 

The  case  of  Adkins  v.  Brewer,  3  Cow.,  206, 
was  cited  to  prove  that  inferior  tribunals  must 
show  that  they  had  jurisdiction.  The  case  is 
not  applicable.  The  statute  authorizing  an  at- 
tachment requires  proof  of  the  fact  to  be  made 
to  the  justice,  before  the  attachment  issues. 
The  Act  relative  to  Dower,  does  not  require 
proof  of  the  death  of  the"  husband  40  days  pre- 
vious to  the  presentment  of  a  petition.  Nor 
does  tho  Act,  in  terms,  require  any  p"roof .  The 
fact  may  be  conceded.  At  all  events  the  ques- 
tion does  not  properly  arise  here  as  to  the  reg- 
ularity of  the  proceedings  in  the  C.  P.  If  those 
proceedings  have  been  irregular,  a  motion 
should  be  made  to  that  court  to  set  them  aside. 
In  the  case  of  Adkins  v.  Brewer,  we  intimated 
that  we  would  not  inquire  collaterally  into  the 
jurisdiction  of  the  court.  It  came  up  directly 
in  an  action  of  trespass.  So  in  Power*  v.  People, 
4  Johns.,  292,  the  question  arose  on  certiorari. 

In  this  case  it  appears  that  due  notice  of  the 
application  was  given.  The  defendant  might 
have  shown  for  cause,  if  true,  that  40  days  had 
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not  expired  after  the  death  *of  the  bus-  [*357 
band.  The  plaintiff  is,  therefore,  entitled  to 
recover  unless  the  evidence  produced  by  the 
defendant  is  sufficient  to  prevent  it.  The  tes- 
timony of  the  defendant  consists  of  the  facts 
stated  by  Halstead— that  he  purchased  the  pos- 
session of  50  acres  of  the  same  lot ;  and  of  the 
deed  from  Sitzer  to  Wilcox.  By  this  deed, 
Sitzer  conveys  to  Wilcox,  his  heirs  and  assigns, 
all  the  right  of  the  grantor,  to  the  possession 
and  improvements  of  the  farm  in  question,  and 
covenants  that  he  is  lawfully  possessed  of  the 
premises,  as  the  same  are  truly  granted. 

This  deed  is  one  link  in  the  chain  of  the  de- 
fendant's title.  The  farm  has  been  held  under 
it  ever  since  its  date,  Nov.  16, 1785;  and  with- 
out doubt,  the  defendant  is  protected  by  that 
deed,  and  his  possession  under  it,  from  the 
claims  of  any  person,  upon  the  facts  as  they 
appear  in  this  case.  It  was  not  accompanied 
with  any  declarations,  as  in  Jackson  v.  Froxt, 
5  Cow.,  346,  which  showed  the  absence  of 
right  or  title.  The  grantor  conveys  the  pos- 
session forever.  He  does  not  say  that  he  con- 
veyed a  fee,  but  such  must  have  been  the  in- 
tent. The  deed  is  inartificially  drawn;  but  if 
we  apply  the  rule  laid  down  by  Ld.  Mansfield, 
Cowp.,  600,  "  that  deeds  shall  operate  accord- 
ing to  the  intention  of  the  parties,  if  by  law 
they  may,"  there  can  be  no  doubt  that  it  car- 
ried a  fee.  The  intention  of  the  grantor  was 
to  pass  all  his  title,  and  he  supposed  himself 
to  have  an  estate  of  inheritance.  (And  vide  £ 
Dall.,  477.) 

Judgment  for  the  plaintiff . 


*CHAFFEE  v.  THOMAS. 


1.  Promise  to  Pay  Debt  of  Another,  on  Past  or 
Insufficient  Consideration,  Void — Request  2. 
Witnesses — Competent,  when  Secured  Against 
Loss. 

A  witness  liable  to  lose  by  the  determination  of 
the  cause  against  the  party  calling  him,  is  yet  com- 
petent if  he  be  fully  secured  and  indemnified  against 
the  loss. 

E.  g.,  the  attorney  for  a  non-resident  plaintiff,  no- 
security  for  costs  being  filed  according  to  the  rule 
of  the  court  is,  if  indemnified,  a  competent  witness 
for  the  plaintiff. 

A  promise  in  writing  to  pay  the  debt  of  another, 
acknowledging  a  past  consideration,  viz.:  land  con- 
veyed to  that  other,  but  not  at  the  promisor's  re- 
quest, is  nudum  pactum.  and  void. 

A  promise  to  pay  for  a  past  consideration,  though 
for  the  benefit  of  the  promisor  is  not  binding,  unless 
done  at  the  promisor's  request. 

Citations— 7  Johns.,  87;  8  Johns..  29;  10  Johns.,. 
243;  1  Cai.,  583. 

A  SSUMPSIT;  tried  at  the  Jefferson  Circuit, 
A  July,  1827,  before  Williams,  Circuit  J. 
The  plea  was  the  general  issue,  and  Statute  of 
Frauds. 

At  the  trial,  the  plaintiff  offered  his  attorney 
as  a  witness.  He  was  objected  to  as  interested. 
He  stated,  on  his  voirdire,  that  the  plaintiff  re- 
sided in  Conn.,  and  that  no  security  for  costs 


NOTE.— Statute  of  Frauds— Promise  to  pay  the  debt 
of  another— Consideration— Past,  insufficient  without 
request.  In  connection  with  the  above  case  of  Chaf- 
fee  v.  Thomas,  see  Sternbergh  v.  Provoost,  13  Barb.,. 
385 :  Ingrabam  v.  Gilbert,  20  Barb.,  151 ;  Comstock  v. 
Smith,  7  Johns.,  87. 

Valid,  if  upon  a  new  and  oriai  nal  co  nsideratton .  See- 
Farley  v,  Cleveland,  4  Cow.,  432,  note. 
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had  been  filed  agreeably  to  the  rules  of  this 
court ;  but  that  he  was  indemnified  for  the 
costs,  and  considered  that  he  had  ample  secu- 
rity. He  was  then  admitted,  and  proved  an 
instrument  addressed  to  Hooker,  the  plaintiff's 
agent,  in  relation  to  the  purchase  therein  men- 
tioned, in  the  following  words  :  "  Mr.  Samuel 
F.  Hooker,  Sir,  I  still  consider  myself  holden 
the  first  payment  for  the  land  sold  to  Aaron  & 
Stephen  Chace,  in  the  winter  of  1818.  Adams, 
May  28,  1819.  Ira  Thomas.  Said  payment  to 
be  one  hundred  and  fifty  dollars."  The  de- 
fendant admitted  to  the  plaintiff's  attorney, 
after  this  suit  was  commenced,  that  the  instru- 
ment was  in  his  own  handwriting,  but  said  he 
did  not  expect  to  be  called  upon.  It  appeared 
that  Jan.  28, 1818,  a  written  contract  was  made 
between  the  plaintiff  and  A.  &  S.  Chase,  for 
the  purchase  of  some  land  by  the  latter  of  the 
former,  by  which,  the  first  payment  of  $150, 
was  to  be  made  June  1,  1819.  It  was  also 
agreed  that,  as  a  collateral  security  for  the  first 
payment,  the  Ohaces  should  procure  the  de- 
fendant to  execute  a  note  to  the  plaintiff,  with 
the  purchasers.  The  Chaces  had  paid  $71,80, 
The  judge  charged  the  jury,  that  if  they  were 
satisfied  with  the  plaintiff's  proof,  they  should 
find  in  his  favor,  for  the  balance  of  the  first 
payment,  which,  with  interest,  amounted  to 
$149.57,  But  the  jury  found  for  the  defendant. 

Mr.  I.  Steele,  for  the  plaintiff,  now  moved  for 
a  new  trial.  He  said  a  good  consideration  was 
359*]  inferable  from  the  instrument.  *If  a 
request,  on  the  part  of  the  defendant  is  neces- 
sary to  sustain  the  promise,  that  is  to  be  in- 
ferred. The  evidence  of  the  contract  is  in 
writing,  and  the  Statute  of  Frauds,  therefore, 
has  no  application.  The  complete  indemnity 
of  the  witness  took  away  all  interest. 

Mr.  T.  C.  Chittenden,  contra.  The  consider- 
ation for  the  collateral  promise,  as  well  as  the 
promise  itself,  must  be  in  writing,  to  avoid  the 
Statute  of  Frauds.  (3  Johns.,  210  ;  5  East,  10.) 
But  the  plaintiff's  witness  was  incompetent. 
He  was  liable  for  costs.  (13  Johns. ,  125  ;  Rule 
14th  of  January  Term,  1799.)  His  being  in- 
demnified, would  not  restore  his  competency. 
His  security  may  fail  him,  and  he  testifies  under 
a  consciousness  of  that  fact.  The  cause  was 
fairly  submitted  to  the  jury,  and  their  deter- 
mination is  conclusive.  There  is  no  pretense 
that  the  proof  was  not  fairly  submitted  to  them. 

Curia,  per  WOODWORTH,  J.  The  attorney 
for  the  plaintiff  was  fully  secured,  and  his  tes- 
timony, therefore,  properly  received. 

The  instrument  in  question  does  contain  the 
consideration  of  the  promise,  which  was  land 
sold  to  the  Chaces.  For  this,  as  the  consider- 
ation, the  defendant  acknowledged  himself 
holden  to  pay  the  $150.  The  objection,  there- 
fore, that  the  instrument  does  not  show  a  con- 
sideration upon  its  face,  is  not  well  taken,  if 
that  consideration  be  sufficient. 

I  think  the  action  cannot  be  maintained 
upon  this  promise,  however,  which  is  in  con- 
sideration of  a  mere  past  sale  of  land  to  third 
persons.  It  does  not  appear  that  the  defend- 
ant had  any  other  agency  or  concern  with  the 
purchase  of  the  land  than  this;  about  16  months 
after  the  contract  was  made  with  A.  and  S. 
Chace,  he  executed  the  writing  in  question, 
which  is,  in  substance,  a  promise  to  pay  $150 
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for  land  sold  to  them.  The  presumption  is, 
that  it  referred  to  the  contract  of  sale  Jan.  28, 
1818. 

There  is  no  evidence  that  the  sale  was  made 
at  the  request  of  the  defendant,  or  that  he,  at 
the  time,  agreed  to  become  security,  or  in  fact, 
had  any  knowledge  of  the  *transaction.  [*3OO 
What  then  is  the  consideration  for  the  promise? 
No  other  is  pretended  than  that  A.  and  S. 
Chace,  being  obligated  to  pay  the  plaintiff  a 
sum  of  money  for  land  sold  to  them,  the  de- 
fendant afterwards  promised  to  pay  a  portion 
of  it.  The  defendant  may  be  considered  as  a 
stranger  until  he  executed  the  instrument  de- 
clared on.  It  was  a  naked  promise  to  pay  the 
already  existing  debt  of  another,  not  made  at 
the  time  of  the  contract  to  which  it  is  collateral. 
The  consideration,  such  as  it  is,  was  past  or 
executed,  and  will  not  support  an  assumpsii, 
unless  proved  to  have  been  done  at  the  request 
of  the  defendant,  or,  at  least,  that  he  was  un- 
der a  moral  obligation  to  pay.  A  past  con- 
sideration, although  beneficial  to  the  defend- 
ant, is  not  sufficient,  unless  done  on  request. 
If  the  plaintiff  had  sold  or  conveyed  the  land 
to  the  defendant,  and  alleged  that,  in  con- 
sideration thereof,  he  subsequently  promised 
to  pay  for  it,  without  alleging  that  it  was  con- 
veyed at  his  request, the  promise  would  be  void. 
The  following  authorities  settle  the  law  on  this 
question:  7  Johns.,  87;  8  Johns.,  29;  10  Johns., 
243  ;  1  Cai.,  583. 

New  trial,  denied. 

Cited  in-8  Cow.,  256;  6  Wend.,  660;  17  Wend.,  19  , 
18  Wend.,  505;  20  Wend.,  220;  44  Barb.,  604 ;  1  Sandf . 
609 ;  42  Am.  Dec.,  651  (8  Ala.,  590). 


JACKSON,  ex  dem.  ROUNDS  and  VIELE, 
M'CHESNEY. 

Conveyance  of  Land  with  Outstanding  Unregis- 
tered Mortgage,  Discharges  Lien — Receipt  in 
Deed,  Prima  Facie  Evidence  of  Payment — 
Contra,  in  Equity  on  Bill  to  Set  Aside  for 
fraud—  Witnesses— Incompetence/  of  Mortgagor. 

Where  a  conveyance,  acknowledging  the  receipt 
of  the  purchase  money,  is  given  of  land,  on  which 
there  is  an  unregistered  mortgage,  it  is  prima  facie 
evidence,  as  against  the  mortgagee,  and  in  favor  of 
the  purchaser,  and  all  claiming  under  him,  that  the 
consideration  was  actually  paid. 

Otherwise,  where  a  bill  in  equity  is  filed,  to  avoid 
a  conveyance  as  fraudulent.  There  the  defendant 
must  plead  actual  payment  before  he  had  notice  of 
the  plaintiff's  rights,  and  show  it  in  proof.  Per 
Sutherland,  J.,  delivering  the  opinion  of  the  court. 

In  ejectment  by  a  mortgagee,  against  one  claiming 
from  the  mortgagor  by  quitclaim  deed,  the  mort- 
gagor is  not  a  competent  witness  for  the  plaintiff. 

Where  one  purchases,  bona  fide,  land  subject  to 
an  unregistered  mortgage,  the  land  is  discharged 
from  the  lien ;  and  though  the  mortgage  be  after- 
wards registered,  or  notice  otherwise  given  to  sub- 
sequent purchasers,  they  are  not  affected  by  such 
registry  or  notice. 

Citations— 4  Johns.,  26 ;  14  Johns.,  210 ;  6  Cow.,  102: 
2  Phil.  Ev..  62,  n.  b  ;  7  Johns.  Ch.,  68 ;  1  Atk.,  538 ,  2 
Atk.,  630 ;  3  Atk..  304. 

"P  JECTMENT  for  lands  in  Easton,  Washing- 
Jj  ton  Co. ;  tried  at  the  Washington  Circuit, 
Dec.  18,  1825,  before  Walworth,  Circuit  J. 

NOTE.— Real  property—  Effect  of  an  unrecorded  deed 
on  subsequent  recorded  deeds— Notice— What  amounts 
to.  See  Jackson  v.  Sharp,  9  Johns.,  163,  note. 
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At  the  trial,  it  was  in  proof  that  Hester  Viele, 
one  of  the  lessors  of  the  plaintiff,  Dec.  29,  1810, 
conveyed  the  premises  in  question  to  John 
361*1  Groves  ;  for  *the  consideration,  as  ex- 
pressed in  the  conveyance,  of  $200,  Groves,  on 
the  same  day,  executed  to  her  a  bond,  and  a 
mortgage  of  the  premises,  for  the  purchase 
money,  which  was  not  registered  till  June  5, 
1811.  In  the  meantime,  Jan.  7,  1811,  Groves 
conveyed  the  premises  by  quitclaim  deed  to 
Rufus  Wright,  from  whom,  through  several 
mesne  conveyances,  all  dated  after  the  regis- 
try, the  defendant  derived  title.  Each  of  the 
conveyances  acknowledged  payment  of  about 
$200  consideration.  But  there  was  no  proof  of 
actual  payment  of  any  of  the  considerations 
expressed  in  Groves'  deed,  or  in  either  of  those 
which  followed.  The  plaintiff  contended  that 
such  proof  was  necessary,  to  protect  the  vend- 
ees as  bona  fide  purchasers.  The  judge  de- 
cided that  the  acknowledgment  in  the  deeds, 
was,  prima  facie,  evidence  of  payment.  The 
plaintiff  then  offered  Groves,  the  mortgagor, 
as  a  witness,  to  prove  that  he  purchased  with 
notice  of  the  mortgage  ;  but  the  judge  rejected 
him  as  incompetent.  The  plaintiff  then  con- 
tended, that  as  the  registry  of  the  mortgage 
preceded  the  purchases,  by  all  except  Wright, 
the  purchasers  were  affected  by  the  registry, 
though  claiming  from  vendors  who  were  not. 
The  judge  ruled  otherwise,  and  the  plaintiff 
submitted  to  a  nonsuit ;  on  whose  behalf  a  mo- 
tion was  now  made  to  set  the  nonsuit  aside,  on 
the  points  made  at  the  trial. 

Mr.  D.  Russell,  for  the  motion,  cited  17 
Mass.,  432  ;  7  Johns.  Ch.,  68  ;  2  Johns.,  525  ; 
4  Id.,  222  ;  15  Id.,  555  ;  9  Id.,  163. 

Mr.  8.  Stevens,  contra,  cited  14  Johns.,  210  ; 
2  Phil.  Ev.,  62,  note  b,  and  cases  cited. 

Ouria,  per  SUTHERLAND,  J.  Theacknowl- 
edginaBt  in  a  deed,  of  the  receipt  of  the  con- 
sideration money,  is,  prima  facie,  evidence  of 
its  payment.  It  is  equivalent  to,  and  like  a  re- 
ceipt for  money.  It  is  liable  to  be  explained 
or  contradicted  ;  but  until  impeached,  it  is 
legal  and  competent  evidence  of  payment.  Nor 
is  its  operation  confined  to  the  immediate  par- 
ties to  the  deed.  It  does  not  operate  by  way 
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of  estoppel,  but  as  evidence  merely,  and  must 
*have  the  effect  of  sustaining  the  deed,  [*362 
by  establishing,  prima  facie,  the  consideration 
for  which  it  was  given,  against  any  person  who 
may  seek  collaterally  to  impeach  it.  Kip's 
JSx'rs  v.  Deniston,  4  Johns.,  26  ;  Shephard  v. 
Little,  14  Johns.,  210  ;  Thallhimer  v.  Brincker- 
hoff,  6  Cow.,  102  ;  2  Phil.  Ev.,  62,  note  b. 

Where  a  bill  is  filed  to  set  aside  a  deed  as 
fraudulent,  and  the  grantee  in  his  answer  al- 
leges that  he  was  a  bona  fide  purchaser,  with- 
out notice  of  the  plaintiff's  claim,  he  must  aver 
and  prove,  not  only  that  he  had  no  notice  of 
the  plaintiff's  rights  before  his  purchase,  but 
that  he  had  actually  paid  the  purchase  money 
before  such  notice.  Even  if  the  purchase  money 
be  secured  to  be  paid  ;  yet,  if  it  be  not  in  fact 
paid  before  notice,  it  will  not  sustain  the  plea 
of  a  purchase  for  a  valuable  consideration, 
without  notice.  (7  Johns.  Ch. ,  68  ;  1  Atk. ,  538  ; 
2  Atk.,  630  ;  3  Atk.,  304.)  But  there  is  no  anal- 
ogy between  those  cases,  and  an  action  of  eject- 
ment, where  the  strict  legal  title  must  prevail. 

Groves,  the  mortgagor,  had  a  direct  interest 
in  the  recovery  of  the  plaintiff.  His  convey- 
ance to  Wright  was  by  a  quitclaim  deed,  so 
that  he  was  not  responsible  to  him  in  any  event. 
But  if  the  lessors  of  the  plaintiff  should  fail  to 
recover  the  land,  he  would  be  liable  to  Hester 
Viele,  the  mortgagee,  upon  his  bond.  Should 
they  recover,  they  might  resort  to  the  mort- 
gaged premises,  and  he  be  relieved  wholly  or 
partially  from  payment.  He  was,  therefore, 
properly  rejected. 

Rufus  Wright,  then,  was  a  bona  fide  pur- 
chaser, without  notice  of  the  mortgage,  and 
held  the  land  discharged  from  its  lien.  And 
though  the  mortgage  was  subsequently  regis- 
tered, its  lien  was  not  thereby  restored,  so  as 
to  affect  subsequent  purchasers.  Wright  held 
the  land  discharged  from  the  mortgage,  and 
his  grantees  succeeded  to  all  his  rights. 

The  motion  to  set  aside  the  nonsuit  must, 
therefore,  be  denied. 

Motion  denied.  •*• 

Cited  in-1  Paige,  476 ;  6  Paige.  329 ;  10  N.  Y..  528  ; 
13  N.  Y.,  518,  523  ;  59  N.  Y.,  547 ;  76  N.  Y.,  265,  470 ;  4 
Abb.  App.  Dec.,  69;  4  T.  &  C.,  422;  6  Rob.,  234;  5 
Daly,  416 ;  26  Cal.,  86 ;  19  Am.  Dec.,  444  (1  Paige  Ch., 

473). 
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AUGUST  TERM,  1827,  IN  THE  FIFTY-SECOND  YEAR  OF  OUR  INDEPENDENCE. 


Ex  PARTE  BENSON. 

Mandamus — Not  Granted,  to  Control  Discretion 
of  Lower  Courts. 

The  Supreme  Court  will  not  interfere  by  manda- 
mus, to  compel  a  Court  of  C.  P.  to  open  a  rule  grant- 
ed by  default,  on  the  ground  that  the  attorney  for- 
got to  appear. 

It  is  a  mere  matter  of  discretion  with  the  C.  P. 
whether  they  will  open  the  rule  or  not. 

A  mandamus  does  not  lie,  to  coerce  the  discretion 
of  an  inferior  tribunal. 

Citation— 6  Cow.,  392. 

MR.  J.  A.  SPENCER  moved  for  a  manda- 
mus to  the  judges  of  Oneida  C.  P.,  com- 
manding them  to  set  aside  a  rule  to  quash  an 
appeal,  taken  by  default  against  the  relator,  on 
motion  of  Brace  et  al.,  appellees.  The  motion 
•was  noticed  for  December  Term  of  the  C.  P., 
1826  ;  and  the  hearing  postponed  to  the  next 
term,  Mar.  1827.  At  this  time,  the  relator's  at- 
torney was  in  Albany  attending  the  Supreme 
Court,  and  the  postponement  entirely  escaped 
his  recollection.  On  these  facts,  he  moved  the 
C.  P.  to  vacate  the  rule,  and  hear  the  motion 
on  its  merits  ;  but  the  motion  was  overruled. 
Mr.  Q.  C.  Bromon,  contra. 

Curia.  Whether  the  C.  P.  would  open  the 
rule  or  not,  upon  the  facts  disclosed,  rested  en- 
tirely in  their  discretion  ;  with  which  we  have 
nothing  to  do.  The  question  is  not,  whether 
we  would  have  listened  to  the  application,  in 
a  like  case,  upon  our  rules  of  practice.  The 
court  below  have  their  own  rules  ;  and  so  far 
364*]  as  they  rest  in  discretion,  *and  violate 
no  rule  of  law,  we  uniformly  refuse  to  inter- 
fere with  them.  Vide  Exparte  Bacon,  6  Cow., 
392.  Granting  this  motion,  would  be  a  prec- 
edent for  reviewing  the  whole  non-enumerated 
business  of  every  Court  of  C.  P.  in  the  State. 

Motion  denied. 

Cited  in-5  Wend.,  123;  16  Wend.,  378;  18  Wend.,  96. 


NOTE.— Mandamus— Control  of  inferior  courts  by. 

The  discretion  of  inferior  courts  cannot  be  con- 
trolled by  mandamus.  For  a  full  discussion,  see  Hull 
v.  Supervisors,  19  Johns..  259,  note. 
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JACKSON,  ex  dem.  HILLS,  v.  TUTTLE. 

Practice — Bill  of  Exceptions —  Waiver  of  Excep- 
tion. 

The  circuit  judge  ruled  that  the  plaintiff  in  eject- 
ment had  made  out  a  prima  facie  title  in  G.,  under 
whom  he  claimed ;  and  the  defendant  excepted. 

Afterwards  the  defendant  proved  that  he  himself 
claimed  under  G. 

Held,  that  in  afterwards  settling  the  bill  of  excep- 
tions, the  judge  should  insert  the  defendant's  proof, 
so  that  the  plaintiff  might  insist  upon  it  as  a  waiver 
of  the  exception. 

Semble  it  would  be  a  waiver. 

MR.  J.  A.  SPENCER  moved  for  a  rule  to  re- 
fer a  bill  of  exceptions  taken  by  the  de- 
fendant at  the  circuit,  to  the  circuit  judge  for 
correction. 

At  th^  trial,  the  lessor  of  the  plaintiff  pro- 
ceeded to  prove  what  he  insisted  was,  prima 
facie,  a  title  in  G.,  under  whom  he  claimed  ; 
and  the  judge  ruling  in  his  favor,  the  defend- 
ant excepted.  Afterwards,  the  defendant  pro- 
ceeding with  his  proof,  it  appeared  that  he  de- 
rived title  from  G.,  the  same  person  under 
whom  the  lessor  claimed.  The  dispute  being 
upon  the  title  of  this  person,  the  plaintiff  in- 
sisted that  the  defendant's  proof  operated  as  a 
waiver  of  his  exception  ;  and,  on  afterwards 
settling  the  bill  before  the  judge,  claimed  to 
have  such  proof  inserted  in  the  bill.  This  the 
judge  declined,  stopping  with  the  plaintiff's 
proof,  so  as  to  present  his  evidence  and  the  ex- 
ception, without  the  matter  claimed  as  a  waiver. 

Mr.  Spencer  cited  Tidd.  Pr.,  788  ;  Id.,  786, 
787  ;  Bull.  N.  P.,  315;  1  Archb.  Pr.,  187,  188; 
1  R.  L.,  319,  sec.  4  ;  6  Cow.  455.  He  said  non 
constat,  if  the  defendant  had  not  furnished  the 
proof,  the  plaintiff  himself  might  not  have 
done  it.  He  had  a  right  to  do  so;  and  not  to  haz- 
ard the  exception.  Having  the  defendant's  own 
evidence,  he  might  rely  upon  that.  He  in- 
stanced a  witness  objected  to  and  excluded  for 
interest,  an  exception  taken  and  sealed  on  the 
spot,  and  the  objection  afterwards  waived,  the 
counsel  who  took  the  exception  still  refus- 
ing to  swear  him.  Or  suppose  him  sworn,  after 
exception  for  interest,  which  is  overruled;  and 
he  is  then  released  and  sworn  again  to  the 
*same  facts.  So  a  deed  offered  and  re-  [*365 
ceived  with  a  defective  certificate  or  acknowl- 
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edement — exception  ;  and  then  it  is  proved  by 
a  subscribing  witness,  called  either  by  the  coun- 
sel who  offered  the  deed,  or  the  excepting  coun- 
sel. It  cannot  be,  he  said,  that  in  such  cases 
the  exception  should  still  be  held  available. 

Mr.  O.  C.  Branson,  contra. 

The  court  directed  this, 

RULE  :  "Ordered  that  the  bill  of  exceptions 
heretofore  settled  in  this  cause,  be  referred 
back  to  the  circuit  judge  who  tried  the  cause, 
with  the  opinion  of  this  court  expressed,  that 
any  evidence  given  in  the  cause  subsequent  to 
the  exception,  which  is  claimed  by  the  plaint- 
iff as  a  waiver  of  the  exception,  should  be  in- 
serted in  the  bill  of  exceptions,  "(a) 

Cited  in— 8  Cow.,  125 ;  1  Wend.,  49 ;  16  Wend.,  666  5 
21  Wend..  481. 

(a)Marquand  v.  Webb,  16  Johns.,  89,  92;  Norris  v. 
Budger,  6  Cow.,  449,  465 ;  Ligget  v.  The  Bank  of  Pa., 
7  Serg.  &  R.,  218. 


366*]  *PIXLEY  e.  WINCHELL. 

Practice  —  Appearance   Under   Void  Process — 
Waiver. 

Where  a  defendant  appears,  though  the  process  be 
void,  and  he  is  ignorant  of  this  fact  at  the  time  of 
appearance ;  yet  the  court  will  not  afterwards  set 
that,  or  the  subsequent  proceedings  aside. 

rpHE  capias  ad  respondendum  was  tested  Au- 
J-  gust  Term,  1826,  and  returnable  Oct.  28 
instant.  The  defendant  put  in  special  bail, 
neither  he  nor  his  attorney  knowing  anything 
of  the  irregularity.  On  the  plaintiff's  declaring 
the  defendant  and  his  attorney  discovered  it ; 
and  now,  the  next  term  after  the  discovery, 

Mr.  G.  C.  Branson  moved  to  set  aside  the 
capias  and  subsequent  proceedings. 

Mr.  W.  H.  Maynard.  contra,  said  the  de- 
fendant was  too  late  with  his  motion,  after 
putting  in  bail.  (17  Johns.,  63  ;  Str.  155  ;  1  H. 
Bl.,  222;  1  Bos.  &  P.  250  ;  8  East,  255.) 

Mr.  Branson  said  it  is  never  too  late  to  take 
advantage  of  an  irregularity  like  this,  so  long 
as  the  party  knows  nothing  of  it.  The  process 
is  a  nullity. 

Curia.  Without  saying  whether  this  writ  is 
absolutely  void,  we  are  clear  that  it  cannot  be 
set  aside  at  this  stage  of  the  cause.  The  defend- 
ant has  taken  a  step,  by  which  he  is  regularly 
in  court,  whether  there  be  any  process  or  not. 
We  will  not  interfere,  merely  because  the  party 
acted  in  ignorance,  that  the  process  was  void. 

Motion  denied. 

Cited  in-56  Barb.,  113;  2  How.  Pr.,  242;  3  How. 
Pr.,  28;  6  How.  Pr.,  234 ;  6  How.  Pr.,  441 ;  8  How.  Pr., 
354 ;  9  How.  Pr.,  425 ;  3  Abb.,  N.  8.,  123;  2  E.  D.  S.39; 
1  Daly,  405;  3  Daly,  108;  1  Co.  R.,  101;  3  Co.  R.,  171 ;  27 
Mich.,  38. 


367*]*VANDENBURGH  t>.  BRIGGS. 

Practice — Motion  to  Set  Aside  Sale. 

The  Supreme  Court  will  not  set  aside  a  sale  of  land 
on  fl.fa.  and  order  a  resale,  on  the  ground  that  the 
plaintiff's  agent  bid  less  for  it  than  ne  was  instruct- 
ed to  bid  by  his  principal. 

THE  defendant's  land  being  about  to  be  sold 
on  a  fi.  fa.  in  this  cause,  the  plaintiff  in- 
structed his  attorney  to  bid  $150.     The  attor- 
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ney,  being  absent  at  the  day  of  the  sale,  left 
these  directions  with  his  clerk,  who  bid  only 
$75 — the  judgment  being  $187. 

The  plaintiff,  apprehending  that  other  judg- 
ment creditors  would  redeem, 

A  motion  was  now  made  to  set  aside  the 
sale,  and  for  a  rule  upon  the  sheriff  to  resell. 

Curia.  It  is  unfortunate  for  the  plaintiff, 
that  the  premises  were  sold  so  low.  But  we 
cannot  relieve  him  on  this  motion.  Other  and 
junior  judgment  creditors,  if  any,  have  ac- 
quired rights  of  which  we  cannot  deprive 
them  ;  rights  to  redeem.  We  denied  a  similar 
motion  in  a  like  case,  several  terms  ago. 

Motion  denied. 

Cited  in-12  Wend.,  253 ;  59  How.  Pr.,  377  ;  66  Ind., 
339. 


WINCHELL  «.  LATHAM. 

Practice — Taxation  of  Costs. 

On  taxation,  counsel  perusing  and  amending  dec- 
laration allowed,  and  three  copies  of  declaration. 

But  not  N.  P.  record  ;  that  having  been  paid  for 
on.putting  off  trial,  nor  a  testatum  execution  ;  it  ap- 
pearing that  the  ordinary  one  would  answer  the  pur- 
pose. 

ON  motion  for  a  relaxation  of  costs.  The 
court  decided  that  the  following  items 
were  allowable  to  the  plaintiff,  on  a  verdict 
recovered  against  the  defendant  : 

Counsel  for  perusing  and  amending  decla- 
ration, and  three  copies  of  the  declaration. 

But  they  disallowed  the  following  : 

Draft  and  engrossing  N.  P.  record,  with 
pleadings,  &c.,  because  this  had  been  paid  for 
by  the  defendant  at  a  previous  circuit,  on  put- 
ting off  the  trial  ;  and  a  testatum  execution,  on 
the  ground  that  the  defendant,  both  when  the 
action  was  commenced,  and  when  the  costs 
were  taxed,  resided  in  the  County  of  Oneida, 
where  the  venue  was  laid . 

Mr.  B.  C.  Branson,  for  the  plaintiff. 

Mr.  H.  R.  Storrs,  for  the  defendant. 


*GOLD  «.  HOTCHKISS.     [*368 

Practice — Costs. 

Where  the  attorney  and  counsel  are  the  same, 
only  one  trial  fee  allowed,  the  party  to  elect  whether 
it  shall  be  an  attorney  or  counsel  fee. 

ON  motion  to  retax  costs,  the  court  decided 
that  where  the  attorney  was  also  the  coun- 
sel in  the  cause,  the  party  recovering  was  not 
entitled  to  have  both  an  attorney  and  counsel 
fee.  on  trial,  taxed ;   but  only  one,  and  he 
might  elect  which.     ( Vide  2  R.  L.,  15,  16.) 
Mr.  T.  Sill,  for  the  plaintiff. 
Mr.  J.  A.  Spencer,  for  the  defendant. 


Ex  PARTE  SAYRE. 

Admission  to  Bar — Computation  of  Time  for 
Clerkship. 

In  computing  the  time  of  clerkship  for  admission 
as  attorney,  four  terms  make  one  year. 

But  a  certificate  filed  in  vacation  shall  not  be 
reckoned  as  relating  to  the  previous  term. 
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SAVAGE,  Ch.  J.  Mr.  Sayre's  certificate  of 
commencing  a  clerkship  was  tiled  Jan.  18, 
1825,  he  having  three  years  to  serve.  In  our 
computation  of  time  for  clerkship  we  call  four 
terms  a  year,  so  that  Mr.  Sayre  required  twelve 
terms.  Had  his  certificate  been  filed  in  Octo- 
ber Term,  1824,  he  would  now  be  entitled  to 
his  examination.  But  it  was  filed  in  October 
vacation.  The  computation  of  time  is. already 
very  favorable  to  the  student — more  so  than  in 
any  other  case  ;  and  we  think  we  must  require 
the  full  number  of  terms  in  fact,  without  al- 
lowing the  tiling  of  a  certificate  in  vacation  to 
relate  to  a  previous  term. 
Cited  in-22  Cal..  331. 
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*THE  PEOPLE 

v. 
VERMILYEA  AND  BARKER. (a) 


New  Trial — Not  Granted,  even  in  Criminal 
Case,  because  District  Attorney  Withholds  Im- 
portant Papers,  by  Mistake,  in  Absence  of  Due 
Diligence  by  Defendant  to  Obtain  Them — Dis- 
cretion of  Court  as  to  Separate  Trials  for  Co- 
defendants — As  to  Patting  Off  Trial,  because 
of  Absence  of  Witnesses — How  far  Discretion 
Controlled — Jurors —  Witnesses. 

A  new  trial  will  not  be  granted,  even  in  a  criminal 
case,  because  the  District  Attorney,  by  mistake, 
withholds  in  his  hands  papers  important  to  the  de- 
fendant, unless  the  latter  uses  due  diligence  to  ob- 
tain them.  Where  the  District  Attorney  told  him, 
by  mistake,  they  were  in  the  hands  of  0.,  who,  on 
being  applied  to,  answered  they  were  with  the  Dis- 
trict Attorney ;  but  the  defendant  did  not  explain 
the  mistake,  and  apply  to  the  District  Attorney 
again,  held,  a  want  of  due  diligence. 

In  drawing  a  jury  under  the  Statute,  1  R.  L.,  331, 
sec.  20,  if  any  juror  does  not  appear  when  drawn 
and  his  name  called,  he  may  be  refused  a  place  in 
the  box,  though  he  afterwards  appear  and  answer 
before  a  full  jury  is  drawn. 

Or,  semble,  he  may  be  received,  in  the  discretion 
of  the  court. 

A  new  trial  will  not  be  granted,  on  motion  of  a 
defendant  convicted  in  a  criminal  case,  on  the 
ground  that  a  co-defendant  tried  at  the  same  time 
and  acquitted  was  a  material  witness  for  the  con- 
victed defendant. 

Where  several  are  indicted  jointly  for  an  offense 
not  capital,  or  where  there  is  no  right  of  peremptory 
challenge,  it  is  in  the  discretion  of  the  court  which 
tries  to  grant  a  separate  trial  to  each  defendant  or 
not. 

So,  it  seems,  in  a  capital  case,  or  a  case  where  the 
right  of  peremptory  challenge  prevails. 

Where,  on  a  cause  being  carried  down  for  trial 
for  the  first  time,  the  defendant  moves  to  put  off 
the  trial  for  the  absence  of  a  material  witness,  hav- 
ing used  due  diligence  to  obtain  his  attendance, 
though  such  witness  reside  out  of  the  jurisdiction 
of  the  court,  the  trial  should  be  postponed. 

It  is  no  answer  to  the  application  to  admit  that 
the  witness  required  would,  if  present,  testify  to 
the  facts  supposed  in  the  affidavit  on  which  the 
motion  to  postpone  is  founded. 

Though,  semhle,  it  would  be  an  answer  to  admit 
unqualifiedly  the  truth  of  such  facts. 

Short  of  this,  the  party  is  entitled  to  time  for  ob- 
taining the  oral  examination  of  his  witnesses  before 
the  jury. 

In  all  such  cases  the  questions  are :  1.  Is  the  wit- 
ness material?  2.  Has  the  defendant  been  guilty 
of  laches?  3.  Can  the  witness  be  procured  at  the 
next  court? 

(a)  8.  C.,  ante,  108. 


NOTE.— New  trial— Newly  discovered  evidence— Con- 
flict of  evidence — Verdict  against  law  and  evidence- 
Withheld  papers— Diligence  required.  For  full  dis- 
cussions, see  Halsey  v.  Watson,  1  Cai.,  24,  note; 
Wilkiev.  Roosevelt,  3  Johns.  Cas.,  256,  note. 
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Where  a  criminal  cause  is  removed  by  certiorarl 
into  the  Supreme  Court,  and  retained  on  the  civil 
side,  a  commission  may  issue  to  take  the  deposition 
of  a  foreign  witness  as  in  a  civil  cause. 

The  rule  as  to  putting  off  trials  for  the  absence  of 
witnesses  is  the  same  both  in  civil  and  criminal 
cases. 

The  court  has  a  discretion  as  to  putting  off,  but 
it  is  a  legal  discretion,  and  if  not  properly  exercised 
by  a  judge  at  the  circuit,  the  Supreme  Court  will 
interfere  on  motion. 

Semb.  though  a  juror  may  once  have  entertained 
and  expressed  an  opinion  hostile  to  a  party,  yet,  if 
it  satisfactorily  appear  that  he  has  changed  his 
views,  it  is  no  ground  for  a  new  trial  that  n«  con- 
cealed his  former  hostility  when  called  as  a  juror. 

Citations— 1  R.  L.,  331,  sec.  20;  4  Johns.,  302;  12 
Wheat..  480;  2  Tidd,  708;  1  Archb..  210;  1  Dunl.,  586, 
587 ;  1  Chit.  Cr.  Law,  492;  I  Bl.t  510;  3  Burr.,  1513;  8 
East,  31  to  37 ;  5  Cow.,  15 ;  6  Cow.,  577  ;  14  Johns.,  341 . 

THE  defendants,  indicted  with  Davis  and 
others,  were  tried  jointly  with  him  at  the 
last  Circuit  Court  in  the  City  and  County  of 
N.  Y.,  before  Edwards,  Circuit  J. 

Davis  was  acquitted,  but  the  defendants,  V. 
and  B.,  were  convicted. 

Mr.  A.  Spencer,  for  Barker,  now  moved  for 
a  new  trial,  on  several  grounds  disclosed  in 
affidavits,  which  he  read.  These  grounds  are 
fully  stated  by  Savage,  Ch.  J.,  in  his  opinion  ; 
but  for  the  purpose  of  the  arguments  it  is  nec- 
essary briefly  to  state  them  here. 

A  new  trial  having  been  granted  to  the  de- 
fendants at  the  last  May  Term  (vide  ante,  108), 
May  29,  the  cause  was  directed  by  this  court 
to  be  tried  at  the  circuit.  The  Dist.  Atty. 
then  declared  to  the  court  *that  he  [*37O 
should  indict  the  defendants  de  novo  in  the 
Oyer  and  Terminer.  The  defendants  were 
recognized  in  the  form  mentioned  ante,  141, 
note  b.  June  13  the  District  Attorney  noticed 
the  trial  for  the  17th  of  the  same  month.  The 
trial  was  moved  on  the  19th,  when  Barker 
made  a  motion  for  a  separate  trial,  which  was 
denied.  But  the  judge  decided  that  the  case 
of  each  defendant  should  be  submitted  sepa- 
rately to  the  jury.  The  defendants  also  moved 
to  put  off  the  trial  on  account  of  the  absence 
of  Gen.  Swift,  a  witness  now  residing  in  the 
State  of  Tenn.,  about  1,500  miles  distant,  but 
who  had  promised  to  attend  in  person.  The 
defendants  swore  that  they  believed  they  could 
obtain  his  attendance  in  Aug.  or  Sept.  They* 
specified,  also,  by  affidavit,  what  they  believed 
Gen.  Swift  would  prove.  An  affidavit  was 
read  on  the  part  of  the  people  that  there  had 
been  two  trials  of  the  cause  before  in  the  Court 
of  Oyer  and  Terminer.  The  judge  granted 
the  motion  to  postpone,  whereupon  the  Dis- 
trict Attorney  offered  to  admit  that  Gen.  Swift 
would  swear  to  the  facts  stated  in  the  defend- 
ants' affidavits,  which  should  be  received  on 
the  trial  as  his  testimony,  reserving  the  right 
to  contradict  and  impeach  it.  Hereupon  the 
judge"  ordered  on  the  trial,  though  the  defend- 
ants still  persisted  in  their  motion  to  postpone. 
Upon  the  trial,  evidence  was  produced  by  the 
District  Attorney  of  Gen.  Swift's  declarations 
that  he  was  ignorant  of  the  facts  which  the 
defendants  swore  they  believed  he  would  prove. 
Affidavits  were  now  also  read  that  Davis  was 
a  material  witness  for  the  defendants,  and  that 
certain  papers  material  to  B.'s  defense  were, 
by  mistake,  withholden  from  him  by  the  Dis- 
trict Attorney,  who  told  B.  he  supposed  they 
were  with  the  clerk  of  the  Oyer  and  Terminer, 
who,  on  application  to  him,  replied  they  were 
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with  the  District  Attorney,  to  whom  B.  did 
not  apply  a  second  time. 

In  calling  the  jury,  one  of  them  did  not  at 
first  appear.  The  drawing  and  calling  pro- 
ceeded, but  before  it  was  completed  the  de- 
faulting juror  appeared.  The  defendants  in- 
sisted that  he  should  then  be  called  ;  but  this 
was  denied,  and  the  number  was  completed 
without  him. 

371*]  *Mr.  Spencer.  The  affidavit  to  put 
off  the  trial  was  admitted  to  be  full  and  suffi- 
cient in  every  particular.  Indeed,  it  contained 
much  more  than  was  necessary.  Every  fact 
that  Barker  supposed  Gen.  Swift  would  swear 
to  is  stated.  Beyond  all  doubt,  his  attendance 
might  have  been  procured  at  the  next  circuit. 
This  was  the  first  application  to  put  off  the 
trial.  Yet  we  were  compelled  to  go  to  trial 
on  the  concession  that  Gen.  Swift  would  swear 
as  stated  in  B.'s  affidavit,  reserving  the  right 
to  impeach  his  evidence.  That  evidence  was 
impeached  most  effectually. 

We  complain  that  we  were  deprived  of  the 
personal  attendance  of  the  witness.  We  were 
entitled  to  his  attendance  and  examination  be- 
fore the  jury.  I  have  had  recourse  to  all  the 
authorities,  and  I  do  not  find  that  a  trial  was 
ever  brought  on  upon  such  a  qualified  admis- 
sion. The  rule  as  to  putting  off  a  trial  is  the 
same  in  criminal  as  in  civil  cases.  Rex  v. 
D'Eon,  1  W.  Bl.,  514;  S.  C.,  3  Burr.,  1514. 
This  is  a  leading  case.  It  lays  down  the  rules 
to  be  followed,  and  which  have  ever  since  been 
followed.  (1  Chit.  C.  L.,  490,  491 ;  2  Tidd, 
708;  2  Archb.,  210;  8  East,  31.)  It  is  a  mat- 
ter of  right  to  have  the  trial  put  off  once,  on 
the  general  affidavit,  where  the  object  does  not 
appear  to  be  delay.  Here  was  no  pretense  of 
delay.  In  Rex  v.  D'Eon  the  motion  was  de- 
nied on  the  ground  that  the  witnesses  evidently 
could  never  be  procured,  that  they  were  not 
material,  and  the  party  had  been  wanting  in 
diligence.  All  these  objections  fail  in  this 
case.  The  party  has  a  right  to  the  personal 
presence  of  the  witness  to  explain  or  contro- 
vert anything  which  may  be  said  against  him. 
The  evidence  admitted  was  inferior  to  a  writ- 
ten deposition.  The  jury  could  not  help  see- 
ing that  Gen.  Swift  had  never  testified  at  all, 
and  weak  as  such  evidence  was  in  itself,  it  was 
nullified  by  the  adverse  evidence.  I  need  not 
vindicate  the  importance  of  oral  examination 
in  presence  of  the  jury.  It  is  among  the  ele- 
ments of  the  common  law.  (3  Bl.  Com.,  373.) 
And  the  only  way  in  which  B.  could  have  a 
sure  equivalent  was  to  admit  the  truth  of  the 
^icts  which  he  stated  in  his  affidavit  would  be 
verified  by  the  witness. 

372*]  *No  doubt  there  is  a  discretion  in  the 
judge  ;  but  not  an  arbitrary  discretion,  which 
cannot  be  reviewed  on  appeal.  It  is  a  •sound 
legal  discretion.  There  is  a  discretion  to  re- 
quire an  affidavit  of  what  the  witness  will 
prove — to  collect  the  whole  case,  and  decide 
upon  it.  Yet,  in  any  stage  of  the  application, 
the  court  will  examine,  and  see  whether  he  has 
exercised  his  discretion  legally.  If  he  has  not 
done  so,  they  will  set  him  right.  The  discre- 
tion is  to  be  exercised  in  discovering  and  ap- 
plying the  rules  of  law.  (7  Johns.,  306.)  In 
Ogden  v.  Payne,  5  Cow.,  15,  this  court  held 
that  the  affidavit  of  specification  was  prema- 
turely required ;  and  in  Hooker  v.Roger»,QCow., 
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577,  they  held  that  it  was  irregular  to  require 
the  party  to  consent  to  an  examination  de  bene 
MM. 

The  counsel  examined  the  facts  laid  before 
the  circuit  judge  on  the  motion  for  a  separate 
trial,  and  contended  that  in  a  sound  exercise 
of  discretion,  it  should  have  been  granted. 
These  facts  were  similar  to  those  stated  ante, 
136,  on  B.'s  motion  at  bar.  He  said  the  case 
of  People  v.  Hmcett,  4  Johns.,  296,  301,  settled 
that  this  was  a  matter  of  discretion,  where  there 
is  no  right  of  peremptory  challenge.  This 
court  will  see  that  such  discretion  be  not 
abused. 

Davis,  being  acquitted, became  a  competent 
witness.  He  was  not  so  before.  (10  Johns., 
95.)  He  is,  then,  within  the  reason  of  the  rule 
(2  Cai.,  155),  which  gives  a  new  trial  on  the 
ground  of  newly  discovered  testimony.  It  is 
the  same  case,  in  principle,  as  if  a  witness  is, 
by  mistake,  reported  to  be  dead  at  the  time  of 
trial,  in  consequence  of  which  his  testimony  is 
lost.  In  Rex  v.  Mawbey,  6  T.  R.,  619,  627,  638, 
the  depositions  of  co-defendants,  who  were  ac- 
quitted, were  received  in  support  of  a  motion 
for  a  new  trial,  in  behalf  of  those  who  were 
convicted.  This  was  on  the  ground  that  they 
were  competent  witnesses  in  consequence  of 
the  acquittal,  and  not  before. 

B.  was  also  deprived  of  papers  material  to 
his  defense,  by  the  mistake  of  the  District  At- 
torney. 

*AsJto"the  defaulting  juror,  the  mode  [*373 
of  treating  such  a  case  is  not,  in  terms.pointed 
out  by  the  Statute,  1  R.  L.,  331,  upon  which 
this  question  depends.  The  Act  is,  that  the  1 2 
first  drawn  and  appearing  shall  make  the  jury. 
It  is  not  necessary  that  they  should  appear  at 
the  moment.  Our  construction  is,  that  the  12 
who  appear  during  the  progress  of  impaneling, 
shall  make  the  jury.  This,  however,  we  agree 
is  a  question  of  practice  still  open  ;  and  which 
we  submit  to  the  court,  without  further  com- 
ment. 

Messrs.  If.  Maxwett,  Dist.  Atty. ,  and  0.  Hoff- 
man, contra.  The  defendants  were  guilty  of 
negligence  in  not  resorting  to  the  means  in 
their  power,  to  procure  the  testimony  of  Gen. 
Swift.  They  might  have  applied  for  a  com- 
mission in  May  Term,  after  the  decision  in  fa- 
vor of  a  new  trial  was  pronounced.  Had  the 
District  Attorney  refused  his  assent  to  the  com- 
mission, this  court  would  have  put  off  the  trial 
till  he  should  consent  ;  or  a  motion  might  here 
have  been  made  for  an  absolute  postponement. 
We  hear  nothing  of  this  evidence  till  the  trial 
is  called  on  at  the  circuit. 

It  is  true  there  are  general  expressions  in  the 
books  that  the  rule,  in  regard  to  putting  off 
trials,  is  the  same  both  in  criminal  and  civil 
cases ;  but,  on  reflection,  the  counsel  will  see 
there  are  several  points  of  difference.  In  the 
latter  cases,  the  cause  goes  off  on  payment  of 
costs — as  the  penalty  of  not  being  ready,  and 
an  earnest  of  the  defendant's  sincerity.  But  in 
criminal  cases,  beside  the  want  of  this  check, 
a  heavy  punishment  may  follow  conviction;  to 
avoid  which,  the  defendant  has  every  induce- 
ment to  run  into  the  additional  crime  of  pre- 
tending witnesses  which  be  can  never  obtain, 
or  misrepresenting  and  discoloring  the  testi- 
mony of  those  which  he  may  obtain.  The  court 
will,  therefore,  look  into  the  case  with  more 
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jealousy.  Public  policy  often  requires  this  ; 
and  in  Rex  v.  D'Eon,  it  was  agreed  that  the 
court  should  examine  for  grounds  of  suspicion, 
or  attempts  at  delay.  Was  there  not  ground 
for  the  judge  to  entertain  suspicion  as  to  the 
bona fides  of  this  application  ?  The  defendants 
374*]  swore  they  were  innocent,  *and  that 
Gen.  Swift  would  prove  them  to  be  so.  Why 
should  we  be  put  to  grant  this,  without  the  lib- 
erty of  contradicting  it  ?  Where  was  the  im- 
propriety of  impeaching  the  evidence  ?  Was 
the  proposition  ever  before  heard,  that  the  ap- 
plication to  postpone,  on  an  affidavit  of  partic- 
ulars, cannot  be  obviated  short  of  absolutely 
admitting  its  truth  ?  The  personal  attendance 
of  a  witness  is  important,  but  it  is  dispensed 
with  every  day  by  the  use  of  commissions.  It 
is  admitted  that  the  court  had  a  discretion. 
We  agree  that  this  is  a  discretion  in  applying 
the  law  to  the  facts,  and  we  do  not  deny  that 
he  may  be  set  right  if  he  err  in  the  exercise  of 
it ;  but  we  trust  not  on  the  ground  that  he  al- 
lowed the  defendant's  evidence  to  be  contra- 
dicted. The  court  must  be  satisfied  that  in- 
justice has  been  done.  In  Ogde.n  v.  Payne  and 
Hooker  v.  Rogers,  there  was  no  ground  of  sus- 
picion that  the  defendants  sought  to  delay  the 
cause,  or  that  the  affidavits  did  not  properly 
represent  the  importance  of  the  evidence  re- 
quired. These  were  civil  cases,  and  the  ground 
for  watchfulness  not  so  great.  They  were  the 
ordinary  cases  of  a  first  application  to  put  off  a 
civil  cause. 

This  is  the  case  of  a  conspiracy  and,  of  all 
cases,  the  most  proper  for  a  joint  trial.  The 
declarations  of  each  alleged  conspirator  must 
be  given  in  evidence,  and  are  of  force  as  to  all. 
Separate  the  defendants,  and  the  effect  of  such 
evidence  is  very  much  impaired.  The  cases 
were  separately  submitted  to  the  jury.  This 
is  the  utmost  that  should  ever  be  done  in  a  case 
of  conspiracy.  Young  v.  Rex,  3  T.  R,  106,107; 
Stark.  Or.  PI.,  40,  and  note  p.  A  separate  trial 
is,  in  all  cases,  matter  of  discretion  with  the 
court  who  tries;  and  this  even  in  trials  for  capi- 
tal crimes.  (4  Johns.,  301;  12  Wh.,480;  Stark. 
Cr.  PI.,  40.)  In  cases  of  conspiracy,  no  ad  van- 
tage can  arise  from  a  separate  trial,  for  the  evi- 
dence must  still  be  joint.  It  must  include  the 
defendant  with  others,  A  conspiracy  must  be 
the  act  of  more  than  one.  One  cannot  be  con- 
victed without  reference  to  others. 

As  to  the  defaulting  juror  ;  this  is  admitted 
to  be  a  matter  of  practice,  which  the  court  will, 
375*]  of  course,  so  settle  *as  to  prevent  its 
being  turned  to  mischievous  purposes.  The 
juror  is  ascertained  by  the  draft,  and  is  then 
open  to  the  practices  of  the  party,  till  the  panel 
is  nearly  complete.  This  is  contrary  to  the 
spirit  of  the  rule  which  keeps  him  separate, 
and  in  the  custody  of  the  officer.  In  an  im- 
portant case  he  might  be  influenced,  or  even 
bribed,  before  he  takes  his  place.  The  safer 
course  is  to  require  his  immediate  presence  on 
being  drawn  ;  or  upon  his  default,  to  reject 
him,  and  obtain  a  jury  by  following  up  the 
draft,  or  by  tales.  The  very  words  of  the  Act 
are,  that  the  jurors  shall  go  into  the  box  in  the 
order  in  which  they  are  called  and  appear.  And 
such  we  infer  to  be  the  English  practice. 

Davis  was  known  to  be  a  material  witness, 
as  well  at  the  time  of  trial  as  now.  Suppose 
the  case  is  sent  down  again  for  that  reason. 
COWEN  7. 


Next,  B.  is  acquitted  and  V.  convicted.  The 
latter  must  then  have  a  new  trial  for  the  sake 
of  B.'s  evidence.  Thus,  there  is  no  end  of  new 
trials.  One  who  is  associated  with  others,  in 
the  indictment,  by  the  grand  jury,  but  who  es- 
capes by  the  skin  of  his  teeth,  may  thus  be 
brought  in  to  swear  his  fellow  clear.  Crimi- 
nals cannot  be  permitted  to  become  compurga- 
tors  for  their  associates  in  this  way,  after  a 
grand  jury  have  thought  proper,  on  their  oath, 
to  join  them  with  others.  This  operates  as  a 
permanent  disqualification  to  swear  for  their 
fellows.  If  B.  was  not  entitled  to  a  separate 
trial,  then, of  course,  he  is  not  entitled  to  a  new 
trial  on  account  of  D.'s  testimony.  If  the  de- 
fendants wished  his  testimony,  they  should 
have  moved  to  have  his  case  first  submitted 
and,  on  his  acquittal,  might  have  sworn  him. 

There  was  a  want  of  due  diligence  in  B.  as 
to  procuring  the  papers.  He  should  have  ap- 
plied a  second  time  to  the  District  Attorney, 
on  being  informed  by  the  clerk  that  they  were 
with  the  former. 

Mr.  A.  Spencer,  in  reply.  Putting  off  a  trial 
when  the  cause  is  first  called  on,  is  not  a  mere 
matter  of  favor.  It  is  the  right  of  the  party 
on  the  general  affidavit.  Here  has  been  no  de- 
lay. A  new  trial  was  not  granted  till  the  29th 
of  *May,  when  the  hearing  on  non-  [*376 
enumerated  motions  had  ceased.  It  would  have 
been  indecent  and  premature  to  move  before 
the  order  for  a  new  trial.  Till  after  this,  it 
could  not  be  known  where  the  cause  would 
be  tried,  whether  on  the  criminal  or  civil  side. 
Besides,  we  were  not  to  be  driven  to  a  commis- 
sion. Various  and  repeated  explanations  would 
become  necessary,  requiring  the  personal  at- 
tendance of  the  witness.  No  doubt  it  would 
have  been  necessary  to  call  him  to  the  stand 
several  times.  • 

It  now  appears  that  the  receipt  of  the  defend- 
ants' affidavits,  as  a  substitute  for  Gen.  Swift 
himself,  subject  to  the  right  of  impeachment, 
is  a  perfect  novelty.  No  parallel  case  is  pro- 
duced; and  we  are  authorized  to  reiterate, with 
perfect  confidence,  that  such  a  strange  course 
was  never  before  thought  of.  No  admission 
short  of  an  absolute  one  could  be  received. 

Suppose  we  had  moved  a  commission  at  May 
Term.  There  is  no  pretense  that  we  could  have 
executed  it  for  the  June  Circuit.  The  witness 
resided  at  1,500  miles  distance.  Had  the  case 
been  put  over  the  circuit,  we  did  intend,  for 
more  abundant  caution,  to  move  for  a  commis- 
sion at  this  term;  by  no  means,  however,  re- 
laxing in  our  efforts  to  procure  the  witness' 
personal  attendance.  - 

Davis  could  have  been  of  no  service  to  us  as 
a  witness,  had  his  case  been  first  submitted. 
The  evidence  was  finally  closed  as  to  all.  Be- 
sides, it  was  impossible  to  say  which  would  be 
acquitted  and  which  convicted. 

Mr.  D.  Selden,  for  Vermilyea.  In  The  Peo- 
ple v.  Howell  it  did  not  appear,  affirmatively, 
that  a  separate  trial  could  be  useful  in  attain- 
ing the  ends  of  justice.  The  case  passed  with- 
out showing  the  court  anything  beyond  the 
nature  of  the  crime.  A  separate  submission  of 
a  defendant's  case  to  a  jury,  who  have  already 
found  his  co-defendant  guilty  of  the  same 
crime,  is  far  from  securing  that  strict  impar- 
tiality of  trial  which  a  criminal  is  entitled  to 
by  the  law.  It  is  an  evasion  of  the  rule  estab- 
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lished  by  this  court,  which  forbids  a  juror  to 
sit  in  a  case,  where  he  has  already  formed  an 
opinion  upon  it,  on  full  hearing.  Can  a  case  be 
377*]  *found,  where  a  separate  trial  was  re- 
fused, Jif  counsel  advised,  and  the  facts  dis- 
closed warranted  the  advice.that  such  a  course 
was  necessary  in  safety  to  the  accused  ? 

On  this  point,  the  only  ground  upon  which 
a  new  trial  can  be  refused,  is  public  conven- 
ience— the  purpose  of  expediting  the  public 
business.  We  ask,  whether  such  considerations 
are  to  apply,  when  put  in  competition  with  the 
rights  of  the  citizen  to  a  fair  trial? 

Nor  ought  a  criminal  to  be  compelled  to  go 
to  trial  upon  testimony  inferior  in  degree  and 
weight,  until  his  means  of  procuring  the  best 
evidence  are  exhausted.  (1  Stark.  Ev.,  129, 
180.)  The  witness  should  be  present.  A  jury 
have  a  right  to  gather  knowledge  from  seeing, 
as  well  as  hearing  the  witness.  On  this  hangs 
the  safety  of  the  criminal. 

In  Hooker  v.  Rogers  this  court  acted  on  that 
principle.  They  declare,  in  terms,  that  the  de- 
fendant, even  in  a  civil  case, shall  not  be  driven 
to  written  evidence,  if  the  personal  attendance 
of  the  witness  can  be  procured  by  putting  off 
the  trial.  And  they  enforced  this  right  by  set- 
ting aside  a  verdict, obtained  upon  the  contrary 
rule.  The  courts  have  never  required  an  ex- 
amination of  interrogatories,  unless  the  party 
desired  it.  It  is  enough  that  it  appear  probable 
the  witness  can  be  procured  in  a  reasonable 
time 

Mr.  8.  P.  Staple*,  contra.  It  is  agreed. that 
the  instance  was  never  known  of  a  separate 
trial  being  enforced,  on  the  application  of  one 
criminal  who  is  indicted  with  another.  It  has 
always  been  regarded  as  absolutely  within  the 
discretion  of  the  tribunal  which  is  to  try,  and 
the  better  opinion  now  is, that  this  is  so  even  in 
cases  where  peremptory  challenges  are  allow- 
able. U.  8.  v.  Marchant,  12  Wh.,  480.  It  has 
been  already  shown,  that  a  joint  trial  is  pe- 
culiarly proper  in  cases  of  conspiracy,  where, 
though  the  defendants  be  separated,  you  must 
still  resort  to  proof  of  joint  acts  and  joint  dec- 
larations. 

Great  latitude  of  discretion  must,  in  the  nat- 
ure of  the  case,  be  allowed  to  the  court  who 
is  to  try,  upon  the  question  of  putting  off  the 
trial.  That  court  alone  can  have  a  view  of  the 
whole  ground.  Unless  we  allow  it  to  act  upon 
378*]  *that  view,  and  act  freely  in  refusing 
to  postpone,  either  absolutely,  or  on  certain 
terms  and  admissions  of  the  opposite  party, 
there  are  many  cases  in  which  a  cause  never 
jCan  be  tried.  Suppose  a  man  wishes  to  prove 
character.  One  of  several  witnesses  happens 
to  be  absent;  should  the  trial  be  postponed?  If 
the  transaction  to  be  proved  is  a  private  one, 
depending  upon  a  single  witness,  the*  case  is 
different.  The  party  can  safely  and  properly 
swear  that  a  subscribing  witness  to  an  essential 
muniment  is  indispensable;  and  the  court  can 
see  it, and  will  put  off  the  trial  again  and  again, 
if  due  diligence  be  used  to  obtain  the  witness. 
But  where  the  transaction  to  which  the  absent 
witness  will  speak  is  public  and  notorious,  and 
known  to  many,  the  court  cannot  help  seeing 
that  any  single  witness  is  not  essential.  Others 
will  answer  the  same  end.  It  is  artful  and  cal- 
culated, of  itself,  to  excite  suspicion  of  a  wish 
to  delay  justice,  for  a  party  to  fix  on  a  foreign 
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and  distant  witness,  when  he  has  many  others 
around  him  who  can  attest  to  the  same  thing. 
In  this  way,  trials  may  be  indefinitely  post- 
poned. The  witness  in  question  was  beyond 
the  jurisdiction  of  the  court.  It  was  optional 
with  him  whether  to  attend  the  trial  or  not. 
There  is  no  case  of  putting  off  a  trial  for  the 
absence  of  such  a  witness.  The  party  should 
have  taken  his  commission,  and  moved  for  a 
postponement  at  the  last  term.  He  has  bad 
already  what  is  equivalent  to  a  commission. 
He  makes  out  his  own  case,  and  it  is  received 
as  sworn  to  by  Gen.  Swift.  The  right  to  con- 
tradict always  exists  as  well  where  the  evi- 
dence is  by  deposition  as  by  parol.  Was  it 
ever  heard  of,  that  a  party  should  have  a  new 
trial  after  reading  his  depositions  upon  com- 
mission, because  he  might  have  done  better 
upon  oral  examination?  The  testimony  here 
stands  exactly  on  the  ground  of  a  commission. 
If  there  is  a  difference,  it  is  in  favor  of  the  de- 
fendants. Could  they  have  got  more  by  a  com- 
mission than  they  themselves  will  swear  to?  The 
court  will  hardly  take  their  word  for  such  a  po- 
sition. Would  it  be  an  objection  to  evidence  on 
a  commission  that  explanations  are  necessary 
to  sustain  it?  It  would  be  of  no  importance 
for  the  witness  to  come  up  and  repeat  what  he 
*had  sworn  to,  or  say  that  he  had  [*379 
never  told  the  contradictory  story  imputed  to 
him.  He  would  not  be  the  more  believed. 
Everything  necessary  to  that  end  is  involved  in 
the  propositions  to  which  he  first  swears.  The 
same  remarks  apply  to  taking  testimony  de 
bene  esse.  If  the  court  see  that  these  defendants 
have  had  all  they  were  entitled  to,  no  new  trial 
should  be  granted. 

Mr.  D.  B.  Oyden,  in  reply.  I  deny  that  a 
first  application  to  postpone  a  trial,  on  account 
of  the  absence  of  a  material  witness,  is  a  mat- 
ter of  discretion.  It  is  a  matter  of  right.  The 
court  never  will  require  a  defendant  in  a  crim- 
inal case  to  take  out  a  commission.  The  pub- 
lic prosecutor  must  either  admit  the  facts  stated 
in  the  affidavit,  or  the  cause  must  go  off.  The 
reason  of  the  cause  being  ordered  on,  was  an 
assumption  that  the  attendance  of  the  witness 
was  not  necessary.  The  court  will  never  re- 
quire the  party  to  be  satisfied  with  inferior  ev- 
idence, unless  it  is  placed  on  such  a  footing  as 
to  secure  all  the  effect  of  oral  evidence.  The 
party  should  be  put  beyond  danger.  We 
ought  not,  in  this  first  instance,  even  to  have 
been  put  to  our  specification.  It  was  difficult 
and  embarrassing  and,  indeed,  impossible  for 
us  to  give  Gen.  Swift's  evidence,  by  our  affi- 
davit, in  a  proper  manner,  or  even  to  state  the 
matter  of  it  fully.  We  went  as  far  as  we  could. 
But  how  can  one  man  say  precisely  what 
another  will  swear  to  ?  Had  this  been  a  second 
application, the  considerations  would  have  been 
very  different.  But  even  then  we  could  have 
been  required  to  show  no  more  than  we  have 
shown  here — to  state  the  facts  and  show  due 
diligence. 

We  are  now  told  much  about  the  great  in- 
convenience, or,  at  least,  uselessness,  of  a  sep- 
arate trial.  Why,  a  separate  trial  was  ordered 
in  this  very  cause,  in  the  case  of  Swift,  who 
was  acquitted.  This  was  on  Swift's  mere  sug- 
gestion. The  judge  was  of  opinion  that  he  had 
power  to  try  separately.  Eckford,  and  various 
others,  yet  remain  to  be  tried  for  the  same  of- 
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f  ense.  The  v  certainly  must  be  tried  separately 
from  these  defendants,  if  the  cause  continues 
in  the  same  course.  There  is,  then,  no  diffi- 
culty in  trying  conspirators  separately. 
38O*]  *SAVAGE,  Oh.  J.  These  defendants, 
and  six  others,  were  indicted  in  Aug.  last,  1826, 
for  a  conspiracy  to  defraud  several  incorpo- 
rated Companies  and  several  individuals, named 
in  the  indictment.  A  trial  was  had  of  all  the 
defendants,  in  the  Oyer  and  Terminer  in  Sep- 
tember last,  but  no  verdict.  Another  trial  was 
had  of  three  defendants.and  some  of  the  others, 
in  November  last,  when  the  defendants,  now 
before  us,  were  convicted.  But  before  judg- 
ment was  given, the  cause  was  removed  into  this 
court  by  certiorari  ;  and,  at  the  last  May  Term, 
a  new  trial  was  granted,  for  irregularity  in  re- 
ceiving a  juror  on  the  second  trial,  who,  when 
called  to  the  book,  admitted  he  had  formed  and 
•expressed  an  opinion  as  to  the  guilt  of  the  de- 
fendants, from  having  heard  the  whole  testi- 
mony on  the  first  trial.  Joseph  G.  Swift  was 
tried  separately  in  the  Oyer  and  Terminer, 
after  the  trial  of  these  defendants,  and  was  ac- 
quitted. 

According  to  the  usual  and,  I  believe,  inva- 
riable practice  of  this  court,  the  record  was  re- 
tained, and  a  trial  ordered  in  the  Circuit  Court, 
to  be  held  in  and  for  the  City  of  N.  Y.  This 
direction  was  given  to  the  cause  on  the  29th  of 
May,  when  the  District  Attorney  rose,  and,  ad- 
dressing the  court,  remarked  that  he  should 
not  proceed  on  this  indictment,  but  would  pro- 
cure a  new  indictment  in  the  Court  of  Oyer 
and  Terminer.  The  object  of  this  communi- 
cation probably  was  to  give  notice  to  the  de- 
fendants, then  in  court,  that  no  proceedings 
would  be  had  in  the  circuit,  provided  a  new 
indictment  could  be  procured  in  the  Oyer  and 
Terminer.  I  infer  such  to  have  been  his  ob- 
ject, as  this  court  was  not  concerned  to  know 
what  were  the  intentions  of  the  District  Attor- 
ney. On  the  next,  or  succeeding  day,  these 
defendants  entered  into  recognizance  to  appear 
here  at  this  term  and,  in  the  meantime,  to  at- 
tend at  the  next  Circuit  Court,  to  be  held  in 
and  for  the  City  and  County  of  N.  Y.  June  13, 
the  District  Attorney  gave  notice  to  the  defend- 
ant, Barker,  that  the  trial  would  be  brought  on 
against  the  three  defendants,  Barker,  Vermil- 
yea  and  Davis,  on  the  17th.  The  trial  was,  in 
fact,  moved  June  19,  when  the  defendant, 
381*]  *Barker,  moved  for  a  separate  trial, 
which  was  refused;  the  judge  saying  that  each 
case  should  be  submitted  to  the  jury  separately, 
in  regard  to  each  defendant.  The  defendant, 
Vermilyea,  then  moved  to  put  off  the  trial,  on 
the  ground  of  the  absence  of  a  material  witness, 
Joseph  G.  Swift;  which  the  judge  decided 
should  be  granted.  But,  on  the  District  Attor- 
ney offering  to  admit  that  Gen.  Swift  would 
swear  what  the  defendant  averred,  reserving 
the  right  of  contradiction  and  impeachment, 
the  judge  directed  the  defendants  to  specify 
what  Swift  would  prove  ;  and,  on  receiving 
such  specification,  ordered  the  trial  to  proceed; 
an  affidavit  having  been  read,  that  there  had 
been  previously  two  trials  of  this  cause  in  the 
Oyer  and  Terminer.  The  defendants,  Davis 
and  Barker,  also  moved  for  a  postponement  of 
the  trial,  on  account  of  Gen.  Swift's  absence  ; 
which  motions  were  on  the  same  grounds  as 
that  of  Vermilyea.  A  j  ury  was  then  impaneled 


and  sworn.  The  defendants,  Vermilyea  and 
Barker,  were  convicted,  and  Davis  acquitted. 
The  defendants,  Barker  and  Vermilyea.now 
move  fora  new  trial,  on  several  grounds;  some 
of  which  are  common  to  both,  and  some  relied 
on  by  Barker  only.  These  grounds  I  will 
briefly  consider,  though  not  in  the  order  in 
which  they  were  argued. 

1.  Barker's  papers  were  withheld,  and  in  pos- 
session of  the  District  Attorney.     It  certainly 
does  not  appear  that  Barker  used  due  diligence 
to  obtain  these  papers.    It  is  true  that  the  Dis- 
trict Attorney  had  them,  and  informed  Barker 
that  he  had  them  not.     But  they  would  have 
been  obtained,  if  the  mistake  had  been  ex- 
plained; or,  if  then  refused,  application  should 
have  been  made  to  the  court,  either  to  compel 
their  delivery,  or  to  postpone  the  trial  on  the 
ground  that  this  was  refused. 

2.  Exception  has  been  taken  to  some  of  the 
jurors,  which  has  been  very  properly  aban- 
doned as  to  all  except  Bruen.  The  declarations 
relied  on  were  made  nine  months  before  the 
trial,  and  soon  after  the  indictment  found. 
What  the  juror's  opinion  was  founded  on,  does 
*not  appear.  But  as  he  was  not  on  the  [*382 
grand  jury,  it  could  not  have  been  on  hearing 
the  testimony.     It  was  probably  on  common 
report.     But  the  charge  is  denied  by  the  juror 
himself.     Other  facts  are  shown,  which  render 
it  improbable  that  the  words  imputed  were  ever 
spoken  ;  and  his  conduct  in   the  jury  room 
shows,   that  if    they  were    spoken,   he    had 
changed  his  opinion  before  the  trial.     He  then 
seemed  rather  friendly  to  Barker  than  other- 
wise. 

3.  The  mode  of  drawing  the  jury  was  cor- 
rect.    The  Act,  1  R.  L.,  331,  sec.  20,  directs 
that  the  clerk  of  the  court,  or  some  other  indif- 
ferent person,  by  direction  of  the  court,  shall, 
in  open  court,  draw  out  twelve  of  the  papers 
or  parchments,  one  after  another  ;  and  if  any 
person,  whose  name  shall  be  so  drawn,  shall 
not  appear,  or  be  challenged  and  set  aside,  then 
such  further  number  thereof  shall  be  drawn  as 
shall  make  up  the  number  twelve,  who  do  ap- 
pear, after  all  causes  of  challenge  allowed,  as 
fair  and  indifferent,  &c.     My  construction  of 
this  Act  is,  that  if  a  juror  does  not  appear  when 
first  called,  the  panel  is  to  be  gone  through, 
if  necessary,  for  the  purpose  of  obtaining  a  full 
jury,  before  the  clerk  shall  call  a  second  time, 
those  who  were  absent  on  the  first  call.     I  will 
not  say,  however,  that  should  the  contrary 
method  be  adopted,  that  would  be  good  ground 
to  set  aside  a  verdict,  provided  there  was  no 
reason  to  suspect  the  fairness  of  the  proceed- 
ing.^)   I  desire  to  be  understood  as  saying 
merely,  that  the  mode  adopted  in  this  instance 
corresponds  with  my  notions  of  correct  prac- 
tice in  drawing  a  jury  under  the  statute. 

4.  Another  ground  is  the  acquittal  of  Davis. 
He  has  become  a  competent  witness  in  virtue 
of  his  acquittal,  but  the  absence  of  all  author- 
ity on  the  point,  is  a  strong  argument  against 
the  sufficiency  of  this  ground  for  granting  a 
new  trial.     Such  a  rule  would  be  highly  incon- 
venient in  practice.  The  proper  course  was,  if 
the  testimony  against  *Davis  was  slight,  [*383 
to  have  the  jury  pass  on  his  case,  and  then  in- 
troduce him  as  a  witness  on  behalf  of  his  co- 
defendants.     Such  testimony  is  not  newly  dis- 

(a)    Vide  Cole  v.  Perry,  6  Cow.,  584. 
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covered,  though  the  acquitted  defendant  is 
now,  for  the  first  time,  competent  as  a  witness. 
This  ground,  of  itself,  cannot  be  considered 
sufficient,  though  I  will  not  say,  that  among 
other  considerations,  it  is  not  entitled  to  some 
weight. 

5.  A  separate  trial  was  refused.   The  judge, 
who  presides  at  a  trial,  must  exercise  a  discre- 
tion upon  many  questions.  In  Peopk  v.  Howell, 
4  Johns.,  802,  it  is  said,  that  in  all  cases  where 
the  right  to  peremptory   challenge  does  not 
exist,  defendants  jointly  indicted  may  be  tried 
either  jointly  or  separately  ;  and  when  two  or 
more  persons  are  charged  in  the  same  indict- 
ment with  a  capital  offense,  a  separate  trial, 
without  the  consent  of  the  public  prosecutor, 
is  not  matter  of  right  in  the  parties,  but  of  dis- 
cretion in  the  court.     U.  8.  v.  Marchant,  12 
Wh.,  480.    In  case  of  an  indictment  for  a  con- 
spiracy to  commit  a  joint  offense,  the  discre- 
tion of  the  judge  ought  not  to  be  lightly  inter- 
fered with.     But  the  defendants  had  substan- 
tially the  benefit  of  a  separate  trial.     The  testi- 
mony, applicable  to  each,  was  separately  laid 
before  the  jury,  and  they  passed  separately 
upon  it  in  that  way.     To  have  put  each  upon 
separate  and  successive  trial,  might  have  con- 
sumed unnecessary  time,  and  unduly  embar- 
rassed the  prosecution.     That  the  jury  were 
capable  of  separating  the  testimony  applicable 
to  each,  is  proved  by  the  fact  that  one  of  the 
defendants  was  acquitted. 

6.  The  defendants  asked¥for  a  postponement 
of  their  trial,  on  account  of  the  absence  of  a 
material  witness.     This  is  a  good  ground  for 
putting  off  a  trial  under  certain  circumstances. 
When  there  is  no  cause  for  suspicion  that  the 
object  is  delay,  it  is  sufficient  to  state  that  the 
absent  witness  is  material ;    that  he  cannot  be 
procured  at  the  time  when  the  trial  is  about  to 
be  brought  on ;  and  that  there  is  reasonable 
ground  to  expect  his  future  attendance.     But 
if  there  are  suspicious  circumstances  attending 
the  application,  then  the  court  will  require  the 
party  to  be  more  minute  in  stating  the  circum- 
384*]  stances  and  facts  on  which  the  *ap- 
plication  rests.     This  general  rule  is  found  in 
books  of  practice  both  civil  and  criminal.     (2 
Tidd,  708;  1  Archb.,  210;  1  Dunl.,  586,  587;  1 
Chit.  Cr.  Law,  492.) 

The  case  of  King  v.  If  Eon,  1  Bl.,  510,  and  3 
Burr.,  1513,  is  a  leading  case  on  this  subject.and 
contains  the  principles  which  have  since  pre- 
vailed in  relation  to  putting  off  trials.  Ld. 
Mansfield  says  in  that  case,  "  three  things  are 
necessary  to  put  off  a  trial :  1.  That  the  wit- 
ness is  really  material,  and  appears  to  the  court 
so  to  be.  2.  That  the  party  who  applies  has 
been  guilty  of  no  neglect.  3.  That  the  witness 
can  be  had  at  the  time  to  which  the  trial  is  de- 
ferred." Wilmot,  J.,  said  the  rule  is  the  same 
In  criminal  and  civil  cases;  and  Yates,  J.,  said, 
whatever  indulgence  the  law  gives  to  defend 
ants  in  civil  cases,  it  ought,  a  fortiori,  to  give 
in  criminal. 

In  that  case,  however,  the  motion  was  de- 
nied; the  court  not  being  satisfied  upon  any  of 
the  points  necessary  to  be  sustained.  First,  it 
was  apparent  that  the  witnesses  named  could 
not  be  material,  as  they  had  left  England  and 
gone  to  France  in  Nov.  or  Dec.;  and  the  libel, 
in  respect  to  which  the  defendant  was  indicted, 
was  not  published  till  Mar.  or  Apr.  after.  Sec- 
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ondly,  the  defendant  had  notice  of  the  infor- 
mation Apr.  12  ;  and  no  effort  had  been  made 
June  80,  when  the  motion  was  made,  to  bring 
over  the  witnesses.  Thirdly,  there  was  no 
probability  that  the  persons  named  would  re- 
turn to  England.  They  were  subjects  of 
France,  in  the  service  of  the  King  of  France, 
and  would  not,  probably,  be  sent  by  him  to 
testify  against  his  then  minister,  who  had  been 
libeled  by  D'Eon.  The  whole  court,  therefore, 
were  clearly  of  opinion  that  putting  off  the 
trial  could  not  tend  to  advance  justice,  but,  on 
the  contrary,  would  delay  it. 

In  the  case  of  King  v.  Jones,  8  East,  81-37,. 
the  defendant  moved  to  put  off  his  trial,  till 
he  could  procure  testimony  from  Barbadoes, 
Grenada  and  Dominica.  The  motion  was  made 
upon  the  common  affidavit,  but  the  court  re- 
quired him  to  show  in  what  respect  the  evi- 
dence was  material — recognizing  the  whole 
doctrine  in  D' Eon's  case.  Ld.  Ellenborough  in- 
timated that,  in  ordinary  cases,  *the  [*385 
common  affidavit  was  sufficient  when  the  trial 
was  to  be  put  off  from  one  assizes  or  sittings 
to  the  next ;  but  when  so  long  a  time  must  in- 
tervene, it  was  necessary  to  be  more  particu- 
lar, there  being  a  temptation  to  offenders  to 
gain  time.  Lawrence,  J.,  said  it  was  not  re- 
quired of  him  to  state  his  evidence,  but  the  nat- 
ure of  it.  Accordingly,  at  another  day, he  made 
another  affidavit,  showing,  generally, the  nature 
of  the  transactions  in  question,  and  that  the  per- 
sons named  were  acquainted  with  them;  that  the 
application  was  not  for  delay,  but  to  obtain  evi- 
dence which  he  was  advised  and  believed  to  be 
material.  The  motion  was  not  further  opposed 
by  the  Attorney-General,  and  was  granted,  the 
court  relying  on  the  case  of  King  v.  D'Eon. 

This  court  has  several  times  granted  a  new 
trial,  when,  as  it  appeared  to  us,  the  defend- 
ant's application  to  put  off  his  trial  should  have 
been  granted.  In  Ogden  v.  Payne,  5  Cow.,  15, 
the  judge  refused  to  put  off  the  trial  on  the  com- 
mon affidavit,  requiring  the  defendant  to  state 
what  he  expected  to  prove  by  the  witness,  who 
was  attorney  for  the  plaintiff.  This  he  refused 
to  do,  and  the  trial  proceeded.  We  granted  a 
new  trial,  saying  that  the  practice  requiring  a 
specification  of  the  testimony  did  not  apply, 
unless  circumstances  of  suspicion  are  made  to 
appear.  In  the  case  of  Bank  of  Utica  v.  Bill- 
iard, May  Term,  1826,  we  granted  a  new  trial 
after  a  former  verdict  had  been  set  aside  ;  the 
judge  at  the  circuit  having  refused  to  put  off 
the  trial  on  an  affidavit  that  a  material  wit- 
ness had  lately  removed  from  Lock  port  to  the 
State  of  Ohio,  as  he,  the  defendant,  was  in- 
formed and  believed,  about  three  months  be- 
fore the  trial;  and  that  he  expected  to  procure 
the  attendance  of  the  witness  at  the  next  cir- 
cuit. The  judge  thought  the  affidavit  too  loose 
in  merely  stating  information  and  belief  of  the 
witness'  removal.  We  were  of  opinion  that  it 
was  sufficient  in  the  first  instance — no  suspicion, 
existing  that  delay  was  the  object. 

In  the  case  of  Hooker  v.  Rogers,  6  Cow.,  577, 
the  witness  was  unable  to  attend;  and  this  we 
held  sufficient  cause  for  putting  off  the  trial, 
saying,  that  substituting  an  *examina-  [*386 
tion  of  witnesses  on  interrogatories  for  their 
personal  attendance  might  prejudice  the  de- 
fendant's rights.  He  was  entitled  to  their  per- 
sonal attendance. 
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In  all  cases  of  this  description,  the  questions 
are:  1.  Is  the  witness  material  ?  2.  Has  the 
defendant  been  guilty  of  any  laches  ?  3.  Can 
the  attendance  of  the  witness  be  procured  at 
the  next  court?  If  these  questions  can  be  satis- 
factorily answered  by  the  defendant,  his  trial, 
should  be  postponed. 

Let  us  see  how  the  present  defendants  ap- 
peared, and  answered  these  interrogatories  in 
June  last,  when  their  causes  were  brought  on 
to  trial.  The  materiality  of  the  testimony  was 
sworn  to  by  them,  not  by  way  of  the  general  affi- 
davit, but  stating  particulars  to  the  satisfaction 
of  the  judge  who  held  the  court.  This  was  go- 
ing further  than  was  necessary  in  the  first  in- 
stance, unless  laches  were  imputable  to  them. 
As  to  the  2d  particular;  can  it  be  said  that  any 
culpable  negligence  was  imputable  to  them  ? 
There  had  been  two  trials  in  the  Oyer  and  Term- 
iner  when  this  cause  was  removed  by  certiorari. 
After  the  conviction  of  these  defendants,  Gen. 
Swift  was  acquitted.  He  then  became  a  compe- 
tent witness.  In  April,  he  left  the  State,  and 
wenttoTenn.  Could  the  defendants  have  ex- 
amined him  as  a  witness,  had  that  been  estab- 
lished as  necessary  at  any  stage?  That  it  is  not 
necessary,  is  strongly  intimated  in  Hooker  v. 
Rogers.  But  it  would  surely  have  been  premature 
in  this  case.  The  defendants  knew  not,  when 
Gen.  Swift  left  the  State,  that  a  new  trial  would 
be  granted  at  all:  and. could  they  have  anti- 
cipated our  decision  on  that  question,  there 
was  another  difficulty.  They  could  not  foresee 
whether  their  cause  would  be  tried  at  the  cir- 
cuit or  the  Oyer  and  Terminer.  It  seems  to  me, 
therefore,  that  any  attempt  to  examine  Gen. 
Swift  would  have  been  premature  and  irregu- 
lar. In  omitting  this,  then,  there  was  no  laches. 
It  is  said,  however,  that,  at  the  May  Term,  the 
defendants  should  have  applied  for  a  commis- 
sion, and  for  a  postponement  of  the  trial  until 
the  return  of  the  commission,  or  until  the  at- 
tendance of  the  witness  could  be  procured.  It 
is  certainly  true,  that  this  might  have  been  done. 
387*]  *But  are  they  not  excused  for  not  mak- 
ing this  application,  by  the  declarations  of  the 
public  prosecutor,  who  intimated  very  strongly 
that  he  should  proceed  no  further  upon  this  in- 
dictment, and  gave  no  notice  of  an  intention 
to  try  till  four  days  before  the  circuit?  These 
circumstances  surely  are  entitled  to  considera- 
tion, and  go  far  in  excuse  for  the  negligence  of 
the  defendants  in  not  making  some  proper  mo- 
tion, after  this  court  had  decided  that  the  cause 
should  be  tried  at  the  circuit. 

But  if  laches  are  imputable  to  them,  they 
have  done  all  that  can  be  required.  They  have 
disclosed  what  they  expect  to  prove  by  their 
witness.  I  am  aware  that  this  is  not  now  en- 
tirely conceded  ;  but  it  was  conceded  by  the 
judge  at  the  circuit,  who  was  in  the  first  in- 
stance the  judge  of  the  sufficiency  of  their  dis- 
closure. Without  laches,  the  general  affidavit 
would  have  been  enough.  But  being  guilty  of 
laches,  they  atone  for  it  by  disclosing  the  evi- 
dence they  expect  from  their  absent  witness. 
The  judge  was  satisfied  on  that  point,  and  I 
think  correctly. 

As  to  the  third  particular,  the  defendants 
swore  that  the  witness  had  sent  a  message  to 
one  of  them,  and  the  other  was  informed  and 
believed,  that  he  would  attend  when  it  should 
become  necessary.  These  affidavits  were  not 
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contradicted  by  the  District  Attorney;  and 
there  is  no  presumption  against  the  attendance 
of  the  witness'  as  there  was  in  D' Eon's  case.  It 
does  not  appear  from  the  papers  before  us, 
that  the  probability  of  the  witness,  attending 
on  a  future  occasion  was  doubted  by  the  judge; 
for  he  decided  that  there  was  sufficient  cause 
shown  for  the  postponement. 

Thus  far,  the  judge  appears  to  have  acted 
discreetly  and  correctly.  If  he  erred  at  all,  it 
was  in  compelling  the  defendants  to  go  to  trial 
on  the  admission  of  the  public  prosecutor,  that 
if  their  witness  was  present,  he  would  swear 
as  the  defendants  expected  he  would. 

If  it  be  admitted  that  the  defendants  were 
entitled  to  the  testimony  of  the  witness,  then 
the  only  question  is,  had  they  the  benefit  of  his 
testimony  ?  In  my  judgment,  most  clearly  they 
had  not.  When  testimony  was  given  showing, 
*prima  facie,  thac  the  witness  could  [*388 
not  swear  as  it  was  admitted  he  would,  with- 
out being  guilty  of  a  contradiction;  could  the 
jury  shut  their  eyes  to  the  fact  which  was  star- 
ing them  in  the  face,  that  Gen.  Swift  had  not 
sworn  anything  about  it  ? 

It  is  true,  that  had  the  witness  been  examined 
on  commission  (and  this  is  all  the  testimony 
the  defendants  are  sure  of  obtaining),  his  tes- 
timony might  still  have  been  attacked  in  the 
same  way.  But  they  will  then,  at  least,  have 
the  oath  of  the  witness  ;  and  such  interroga- 
tories may  be  put  as  will  lead  to  a  full  dis- 
closure of  all  the  facts  necessary  to  every  ex- 
planation. But  should  the  defendants  procure 
the  personal  attendance  of  the  witness,  and  this 
does  not  seem  to  have  been  thought  improbable 
at  the  circuit,  then  it  cannot  be  pretended  but 
that  the  defendants  would  be  in  a  much  better 
situation,  than  with  the  stipulation  of  the  Dis- 
trict Attorney. 

The  practice  of  requiring  concessions  in  such 
cases  is  novel  and,  I  apprehend,  hot  well  cal- 
culated to  advance  justice.  But  if  to  be  en- 
couraged, it  seems  to  me  that  the  prosecutor 
should  admit  all  that  the  defefendant  can  pos- 
sibly obtain  by  the  witness,  which  is  the  truth 
of  the  facts  proposed  to  be  proved.  Such 
seems  to  have  been  the  opinion  of  this  court  in 
Brill  v.  Lord,  14  Johns. ,  341 .  That  cause  came 
up  on  certiorari  from  a  justice's  court.  The  de- 
fendant below  wanted  an  adjournment,  on  the 
ground  of  the  absence  of  a  material  witness. 
The  plaintiff  proposed  to  admit  what  was  ex- 
pected to  be  proved  by  the  absent  witness,  and 
the  cause  proceeded  to  trial.  This  court  held 
the  proceeding  regular.  They  said  the  object 
of  the  adjournment,  as  avowed,  was  to  pro- 
cure the  testimony  of  a  certain  witness  ;  and 
the  plaintiff  offered  to  admit,  and  did  admit 
what  it  was  alleged  the  witness  would  prove. 
If  the  plaintiff  will  admit  the  testimony,  no 
time  can  be  wanted  for  that  purpose  ;  besides, 
it  is  added,  in  this  case  the  defendant  agreed 
to  go  to  trial  upon  such  admissions,  and  he 
ought  not  afterwards  to  be  permitted  to  violate 
such  agreement.  In  that  case,  the  court  did 
not  place  the  regularity  entirely  upon  the  ad- 
mission of  the  testimony  *by  the  plaint-  [*38J) 
iff  ;  but  they  say  emphatically  that  the  defend- 
ant had  agreed  to  go  to  trial  upon  such  admis- 
sions. Had  the  justice  then  refused  the  ad- 
journment on  the  plaintiff's  admitting  that  the 
defendant's  witness  would  swear  as  the  defend- 
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ant  alleged,  and  he  had  protested  against  going 
to  trial  upon  such  admission,  there  cannot  be 
a  doubt  that  this  court  would  have  reversed 
the  judgment. 

Though  this  is  comparing  small  things  with 
great,  still  the  principle  is  the  same.  The  de- 
fendant, before  the  justice,  by  his  oath,  was 
entitled  to  an  adjournment.  So  were  these  de- 
fendants. The  right  of  the  defendant  before 
the  justice  arose  under  the  statute,  and  the 
right  of  these  defendants  by  virtue  of  the  com- 
mon law.  Both  laws  are  of  equal  obligation. 
When  the  defendants  here  and  before  the  jus- 
tice had,  by  their  affidavits,  brought  themselves 
within  the  provisions  of  the  law,  there  was  no 
more  discretion  in  the  one  case  than  in  the  oth- 
er. The  discretion  of  both  was  a  legal  discre- 
tion— the  very  same  discretion  which  we  are 
now  called  upon  to  exercise  in  deciding  the 
present  motion. 

Under  these  views  of  the  rights  of  the  par- 
ties, and  the  power  and  discretion  of  the  court, 
I  feel  bound  to  say  that  an  error  was  com- 
mitted in  compelling  the  defendants  to  accept 
of  the  offered  stipulation,  and,  of  course,  that 
a  new  trial  must  be  granted. 

SUTHERLAND,  J.  I  concur  with  the  Chief 
Justice,  except  as  to  that  branch  of  the  case 
which  relates  to  putting  off  the  trial. 

The  principles  upon  which  the  courts  are  to 
act  in  postponing  the  trial  of  a  cause,  on  ac- 
count of  a  material  witness  being  absent,  are 
not  disputed.  In  general,  it  is  sufficient :  1. 
That  the  witness  required  be  material;  2.  That 
That  there  have  been  no  laches  in  procuring 
his  attendance;  and  3.  That  there  be  reasonable 
ground  to  suppose  his  attendance  can  be  pro- 
cured at  the  time  to  which  it  is  proposed  to 
put  off  the  trial.  Where  there  is  no  reason  to 
suspect  that  the  object  of  the  application  is 
mere  delay,  and  the  trial  has  not  been  put  off 
by  a  previous  application  of  the  party,  the  gen- 
eral affidavit  is  all  that  should  be  demanded  ; 
39O*]  *which  briefly  states  why  the  witness 
has  not  been  already  obtained  ;  that  the  party 
expects  to  be  able  to  procure  his  attendance 
thereafter  ;  that  the  witness  is  material  to  the 
defense  of  the  cause  ;  and  that,  without  his 
testimony,  the  party  cannot  proceed  to  the 
trial,  as  he  is  advised  by  counsel  and  believes. 
The  rule  is  substantially  the  same  both  in  civil 
and  criminal  cases  ;  though,  in  the  latter,  the 
authorities  all  agree  that  the  matter  is  to  be 
scanned  more  closely,  on  account  of  the  supe- 
rior temptations  to  delay,  and  escape  the  sen- 
tence of  the  law.  The  distinction  is  certainly 
of  no  great  consequence.  In  a  case  where  the 
common  affidavit  applies,  the  court  has  no  dis- 
cretion. The  postponement  is  a  matter  of  right, 
resting  on  what  has  become  a  principle  of  the 
common  law.  But  where  there  has  been  laches, 
or  there  is  reason  to  suspect  that  the  object  is 
delay,  the  judge  at  the  circuit  may  then  take 
into  consideration  all  the  circumstances,  and 
grant  or  deny  the  application  at  his  pleasure. 
When  the  subject  takes  this  turn ,  the  application 
ceases  to  be  a  matter  of  right,  and  rests  in  dis- 
cretion. A  latitude  is  to  be  indulged  which 
does  not  attend  a  case  where  the  common  affi- 
davit applies.  One  of  the  usual  conditions  is, 
that  the  testimony  of  the  absent  witness  should 
be  stated  at  large  ;  so  that  its  materiality  may 
be  seen  and  judged  of  by  the  court. 
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Accordingly,  we  are  first  to  inquire,  in  this 
case,  whether  the  judge  was  bound  to  put  off 
the  trial  on  the  common  affidavit.  This  is  not 
a  very  material  inquiry,  for  the  testimony  of 
the  witness  was,  in  fact,  disclosed  particularly 
— the  judge  all  along  treating  the  case  as  one 
of  suspicion — and  which  called,  therefore,  for 
explanation.  In  this  I  think  he  was  right.  The 
neglect  to  make  application  for  a  commission 
at  May  Term  was  one  ground  calculated  to  ex- 
cite suspicion.  This  cause  has  been  twice  tried 
before,  and  the  materiality  of  Gen.  Swift's  tes- 
timony must  have  been  well  known  to  these 
defendants.  No  attempt  was  made  to  account 
for  the  omission.  Gen.  Swift  was  a  foreign 
witness.  He  was  beyond  the  reach  of  our 
process.  He  resided  in  another  State,  out  of 
our  jurisdiction.  'According  to  the  [*391 
strict  legal  mode,  his  testimony  could  be  ob- 
tained only  through  the  medium  of  a  commis- 
sion. If  the  defendants  had  deemed  him  ma- 
terial at  May  Term,  the  commission  would 
naturally  have  suggested  itself  to  their  counsel ; 
and  such  a  course  would  have  obviated  the 
suspicion  that  his  absence  was  resorted  to  at 
the  trial,  by  way  of  pretense  or  after  thought. 

It  is  said  that  Gen.  Swift  declared  his  readi- 
ness to  attend,  on  notice.  But  no  assurance  of 
this  kind,  directly  to  the  parties,  is  sworn  to. 
It  is,  at  most,  a  declaration  to  or  message 
through  a  third  person,  not  very  satisfactori- 
ly established.  Though  these  circumstances 
might  have  been  entitled  to  weight  in  the  esti- 
mation of  the  parties,  and  may  have  regulated 
their  conduct,  they  are  certainly  not  of  suffi- 
ficient  consequence  to  justify  their  supine- 
ness.  They  let  a  term  pass,  without  the  step 
which  alone  could,  with  any  great  certainty, 
secure  Gen.  Swift's  evidence ;  and  go  down 
to  the  circuit,  with  this  very  suspicious  circum- 
stance against  them.  Had  they  deemed  him 
material,  it  is  to  be  presumed  that  a  motion 
would  have  been  made  for  a  commission.  This 
all-important  witness  is  heard  of  for  the  first 
time  when  the  cause  is  called  at  the  circuit.  No 
motion  in  May  Term  to  postpone  ;  no  motion 
for  a  commission.  A  vacation  intermediate 
the  May  and  August  Term  must  be  wasted 
without  the  ability  to  take  one  legally  efficient 
step  in  procuring  the  testimony.  Here  were 
circumstances  calculated  to  operate  powerful- 
ly on  the  mind  of  the  judge — to  excite  a  sus- 
picion that  the  application  was  the  pretense 
of  the  moment,  which  had  not  before  been 
thought  of. 

It  has  been  urged  that  the  defendants  were 
thrown  off  their  guard,  by  the  declaration  of 
the  District  Attorney  that  he  would  indict  de 
novo,  and  proceed  on  the  criminal  side.  Prob- 
ably this  declaration  was  intended  for  no  such 
purpose.  Indeed,  we  should  assume,  I  think, 
that  it  was  not.  Had  the  parties  realized  the 
importance  of  Gen.  Swift's  evidence,  we  have 
no  right  to  suppose  they  would  have  been  mis- 
led by  such  a  circumstance  ;  and  I  cannot  but 
regard  *the  case  as  standing  upon  the  [*392 
same  ground  as  if  no  such  declaration  had  been 
made. 

In  The  King  v.  If  Eon,  which  was  the  case 
of  foreign  witnesses  residing  in  France,  Ld. 
Mansfield  puts  it  as  one  ground  for  denying  the 
application,  that  no  attempt  had  yet  been  made 
to  obtain  their  attendance.  Issue  had  not  been 
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joined  in  that  cause  till  June  29,  when  the  cause 
was  immediately  noticed  for  trial.  June  30,  the 
motion  was  made.  A  term  of  only  one  day  had 
elapsed  from  the  time  of  issue,  and  the  defend- 
ant had  not  appeared  and  been  served  with  a 
copy  of  the  libel  till  the  8th.  If  delay  for  so 
short  a  time  was  the  cause  of  suspicion  in  that 
case,  much  more  so  in  this,  where  the  parties 
must  have  been  conscious  that  they  would  be 
pressed  to  a  trial. 

Another  circumstance  entitled  to  considera- 
tion was  the  nature  of  this  case,  and  of  the 
transactions  to  be  given  in  evidence.  It  was 
apparent  that  Gen.  Swift  could  know  nothing 
which  might  not  be  reached  through  the  me- 
dium of  other  witnesses.  The  facts  had  been 
gone  over  upon  previous  trials,  and  the  partic- 
ulars of  Swift's  testimony  were  now  disclosed. 
It  was,  doubtless,  seen  by  the  judge  that  most, 
if  not  all  of  them,  might  be  shown  by  others  ; 
a  circumstance  which  must  have  operated  upon 
his  mind.  The  transactions  in  question  were 
of  a  public  character,  or  at  least,  of  a  nature 
much  more  likely  to  be  known  than  acts  which 
usually  pass  under  the  eye  of  a  single  individ- 
ual. It  is  easy  to  see  how  a  subscribing  wit- 
ness to  the  execution  of  deed  may  be  essential; 
so  of  any  single  narrow  ground  of  defense,  or 
any  important  or  decisive  fact — an  alibi  for  in- 
stance. But  where  the  circumstances  are  nu- 
merous, and  probably  known  to  many,  these 
motions  to  delay  trials  for  the  absence  of  one, 
come  with  diminished  force. 

Vermilyea  stated  that  he  could  not  tell  what 
he  should  rely  on  as  expected  from  Swift  till 
he  knew  what  the  public  prosecutor  intended 
to  prove.  This  was  certainly  calculated  to  in- 
duce a  suspicion  that  the  motion  to  postpone 
was  rather  a  speculation  upon  what  Swift 
393*]  would  *swear  to,  than  resting  upon 
any  certain  knowledge  of  his  materiality. 
"  Another  reason  against  postponing  was,  the 
great  number  of  witnesses  who  had  been  sworn 
on  the  previous  trials,  and  who,  it  was  appar- 
ent, would  be  required  on  the  trial  in  question, 
as  more  or  less  material.  In  such  a  case,  to 
postpone  a  trial,  for  the  absence  of  any  single 
witness  that  the  party  will  make  affidavit  is  es- 
sential, would  operate  not  only  as  a  great  de- 
lay, but  the  denial  of  any  hearing  at  all.  It  is 
hardly  to  be  supposed  that,  in  such  a  case,  the 
cause  can  ever  be  moved  on  for  trial,  without 
some  one  of  the  witnesses  being  absent  upon 
good  cause. 

The  motion,  too,  which  the  defendants  made 
for  a  separate  trial,  I  understand  as  implying  a 
readiness  to  proceed. 

The  question  is  not  whether  we  should  have 
granted  or  denied  this  application,  had  we  been 
directly  applied  to  in  the  first  instance.  It  was 
an  application,  addressed  to  the  sound  discre- 
tion of  the  judge,  to  be  exercised  upon  all  the 
circumstances.  Though  we  think  that  we 
might  have  postponed  the  trial,  it  does  not  fol- 
low that  we  should  now  grant  a  new  trial.  If 
the  discretion  of  the  judge  be  not  regulated  by 
well  settled  rules  of  law.  which  have  been  vio- 
lated, no  greater  latitude  has  been  taken  than 
should  be  allowed — the  exercise  of  a  discretion 
which  we  ought  not  to  coerce  or  control. 

Under  the  circumstances,  the  judge  thought, 
not  that  the  trial  should  be  forced  on  with  the 
absolute  deprivation  of  Gen.  Swift's  evidence; 
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but  that  it  should  be  tried,  on  the  District  At- 
torney stipulating  to  admit  that  Gen.  Swift 
would  testify,  upon  the  trial,  to  the  facts  sup- 
posed in  the  defendant's  affidavits.  Till  this 
concession  was  made,  I  do  not  understand  the 
judge  as  deciding  definitely  one  way  or  the 
other.  He  had  barely  expressed  his  opinion  as 
the  question  progressed,  upon  its  state  and  ap- 
pearance at  the  time.  It  is  said,  that  the  ad- 
mission of  the  District  Attorney,  with  the  res- 
ervation attached  to  it,  of  a  right  to  impeacji 
the  evidence  to  be  received  under  it,  is  not 
equivalent  to  the  testimony  of  Gen.  Swift  upon 
commission.  Perhaps  it  is  not  precisely  so. 
Want  of  personal  explanation  *from  [*394 
the  witness,  however,  applies  equally  to  both 
cases;  It  is  said  the  jury  could  not  shut  their 
eyes  against  the  fact  that  Gen.  Swift  had  not, 
in  truth,  sworn  to  anything.  fcThis  might  have 
been  so.  We  cannot  say  exactly  what  view  the 
jury  may  have  taken  of  the  case.  But  I  think 
too  much  importance  has  been  attached  to  the 
evidence,  by  which  Gen.  Swift's  credibility  was 
sought  to  be  shaken.  I  do  not  understand  it 
as  amounting  to  anything  more  than  a  declara- 
tion by  him,  that  he  knew  little  or  nothing  on 
the  subject.  Under  the  circumstances,  this 
could  have  no  great  weight.  The  declaration 
was  made  after  he  was  indicted  for  criminality 
in  the.  very  transactions  relative  to  which  the 
defendants  say  they  can  testify  ;  and  while  his 
trial  was  pending.  The  jury  could  not  but  see 
the  influence  that  prompted  such  declarations. 
It  was  their  duty  to  act  without  considering 
Gen. Swift's  testimony  as  materially  impeached 
by  such  a  circumstance ;  and,  I  think,  they 
must  have  so  acted.  If  so,  the  admission  ope- 
rated substantially  as  a  concession  of  the  facts 
themselves,  to  which  it  said  the  witness  would 
testify.  The  defendants  had  the  benefit  of 
them,  at  least,  as  fully  as  if  they  had  been 
sworn  to  on  commission.  At  any  rate,  consid- 
ering the  question  as  still  progressive,  when 
the  stipulation  was  made,  I  think  the  judge 
had  a  right  to  exact  a  trial.  I  have  already  en- 
deavored to  show  that  he  might  have  refused, 
in  his  discretion,  absolutely,  to  postpone  the 
trial.  Having  this  right,  of  course  he  had  the 
inferior  right  to  order  it  on  upon  certain  con- 
ditions imposed  on,  or  agreed  to  by  the  Dis- 
trict Attorney. 

I  must  not  be  understood  as  advocating  the 
idea  that  such  an  admission  could,  in  any  de- 
gree, warrant  the  ordering  on  a  trial,  where 
the  common  affidavit  would  apply.  Nor  would 
I  be  understood  as  saying  that  I  should  not, 
had  the  application  been  made  to  me,  holding 
this  circuit,  have  put  off  the  cause.  All  the 
decisions  in  the  English  books  are  upon  cases 
of  original  applications  to  the  court.  I  do  not 
remember  a  single  case,  where  a  new  trial  was 
granted,  on  appeal ,  from  a  decision  at  Nisi 
Prius.  The  case  at  bar  was  peculiarly  one  of 
discretion;  and  before  we  can  interfere,  it 
*should  clearly  appear  that  there  has  [*395 
been  an  abuse  of  discretion.  We  are  called  on 
so  to  apply  our  own  discretion,  as  to  overrule 
that  of  the  judge;  and  that,  too,  when  it  seems 
very  probable  there  were  various  circumstances 
before  him,  by  which  he  might  very  properly 
be  guided,  but  which  we  cannot  appreciate. 
The  nature  of  the  case,  the  character  of  the 
testimony,  the  number  of  witnesses,  the  length 
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of  the  trial,  and  the  time  already  consumed  on 
former  trials,  and  the  various  means  which  the 
defendants  had  to  supply,  or  nearly  supply,  the 
want  of  Gen.  Swift,  by  other  evidence;  these, 
and  many  other  considerations,  might  properly 
have  had  their  weight  in  this  case  of  discretion. 
We  do  not  lightly  interfere  with  discretion,  on 
appeal.  The  reluctance  of  this  court  to  do  so, 
is  evinced  by  the  whole  current  of  authority. 

Under  these  various  views  of  the  case,  I  have 
cgme  to  the  conclusion  that  a  new  trial  ought 
not  to  be  granted.  I  am  happy  that  this  result 
can,  whether  right  or  wrong,  work  no  preju- 
dice to  the  defendants;  for  I  understand  both 
my  brethren  to  have  come  to  a  different  con- 
clusion. 

WOODWORTH,  J.  It  has  already  been  stated, 
that  we  are  unanimous  in  regarding  all  the 
grounds  taken  for  a  new  trial  as  untenable,  ex- 
cept the  refusal  of  the  circuit  judge  to  put  off 
the  trial.  On  this  head,  we  are  to  be  satisfied 
whether  there  were  laches  in  the  defendants; 
and  if  not,  whether  the  stipulation  of  the  Dis- 
trict Attorney  was  a  fair  equivalent  for  the 
testimony  of  Gen.  Swift.  We  have  nothing  to 
do  with  the  merits,  but  only  with  the  question, 
whether  the  legal  course  of  practice  has  been 
pursued,  to  reach  those  merits.  The  defend- 
ants are,  in  common  with  every  other  citizen, 
entitled  to  a  trial  according  to  the  law  of  the 
land;  and  if  the  rules  of  that  law  have  been 
mistaken,  I  hold  it  my  duty  to  give  them  a  new 
trial. 

What  was  the  state  of  the  cause  when  the 
motion  was  made  to  postpone?  True,  there 
had  been  two  previous  trials  at  Oyer  and  Ter- 
miner;  but  is  there  a  doubt  that  this  was  to  be 
considered  a  first  attempt  to  try,  for  all  the 
purposes  of  this  question?  On  the  first  the  jury 
39(5*]  disagreed;  *on  the  second  there  was  a 
conviction;  "but  a  new  trial  was  granted,  and 
the  cause  retained  on  the  civil  side.  So  far,  I 
do  not  see  how  laches  can  be  imputed.  The 
defendants  could  not  prejudge  the  conse- 
quences. I  admit,  that  after  the  decision  in 
favor  of  a  new  trial,  we  are  to  look  at  the  con- 
duct of  the  defendants,  and  scan  it  critically. 
They  go  down  to  the  circuit  within  a  few  days 
after  they  are  apprised  of  the  new  trial;  there 
they  make  affidavits,  containing  a  full  disclos- 
ure of  what  their  absent  witness  will  prove. 
To  this  there  was  no  answer. 

But  we  are  told  that  a  commission  should 
have  been  moved  in  May  Term.  Now,  I  ad- 
mit the  defendants  were  bound  to  ordinary 
diligence,  but  nothing  more.  This  cause  was 
put  at  issue  the  last  week  of  May  Term. 

All  the  non-enumerated  days,  within  which 
alone,  according  to  the  common  practice  of  the 
court,  this  motion  could  have  been  made,  had 
passed.  From  Friday,  the  day  when  this 
cause  took  its  final  direction,  till  Tuesday  of 
the  next  week,  the  judges  were  engaged  night 
and  day  at  their  chambers,  coming  into  court 
only  at  short  intermissions,  for  the  purpose  of 
delivering  opinions.  If  laches  could  otherwise 
t)e  predicated  of  omitting  to  move  a  commission 
at  that  term,  these  circumstances  are  an  an- 
swer. It  is  not  the  course  of  this  court,  on 
questions  of  diligence,  to  hold  so  strict  a  rein. 
The  declaration  of  the  District  Attorney  might 
very  well  have  thrown  the  defendants  off  their 
guard.  But  put  this  out  of  view;  to  hold  the 
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parties  to  move  with  such  rapidity,  would  be 
going  much  beyond  anything  we  should  re- 
quire in  a  civil  cause.  They  could  not  know 
that  we  would  hear  the  motion,  after  the  reg- 
ular day  had  passed.  We  had  a  right  to  deny 
it,  on  the  ground  that  it  was  out  of  season.  On 
so  late  an  issue  in  a  civil  cause  (and  this  stands 
on  the  same  ground  in  strictness),  no  counsel 
would  have  thought  of  moving  for  a  commis- 
sion till  this  term;  when,  under  the  circum- 
stances, we  might  have  made  such  commission 
a  stay  of  the  proceedings. 

But  suppose  negligence  as  to  the  commission. 
It  is  not  such  neglect  as  affected  the  parties' 
rights.  They  were  not  bound  to  take  up  sat- 
isfied with  a  commission.  They  *were  [*397 
entitled  to  a  full  and  fair  opportunity  of  ob- 
taining the  witness'  personal  attendance,  and 
the  benefit  of  his  testimony  ore  tenu*.  In  a  fair 
case,  the  party  may  always  apply  to  put  off  a 
cause  for  this  purpose,  even  where  he  has  pro- 
cured a  commission.  Laches,  therefore  can- 
not avail,  unless  they  are  applied  to  this  point. 
A  party  cannot  be  driven  to  take  out  a  commis- 
sion. It  seems  to  me  this  is  well  settled.  It  is 
fortified  by  the  case  of  the  Chevalier  D'Eon. 
One  reason  given  there  against  the  motion, 
was,  that  the  King  of  France  would  not  suffer 
the  witnesses,  who  were  in  his  service,  to  ap- 
pear and  testify.  This  expression  presupposes 
that  the  party  may  put  himself  on  the  personal 
attendance  of  his  witnesses,  instead  of  a  com- 
mission, or  a  proceeding  in  nature  of  a  com- 
mission. In  that  case,  too,  as  in  this,  the  wit- 
nesses lived  out  of  the  jurisdiction  within 
which  they  were  to  testify.  Yet  the  court 
conceded  that,  on  a  first  application,  this,  of 
itself,  was  not  cause  for  denying  the  motion. 
If  the  application  be  a  second  one,  I  admit  the 
rule  does  not  apply.  The  trial  now  in  ques- 
tion, was  not  only  to  be  regarded  as  a  first 
trial,  for  the  reasons  which  I  have  mentioned; 
but  Gen.  Swift  was,  in  truth,  a  party  to  this 
indictment,  and  an  incompetent  witness,  until 
after  the  second  trial  at  the  Oyer  and  Ter- 
miner.  If  an  assuance  on  the  part  of  Gen. 
Swift  was  necessary,  that  he  would  listen  to 
the  request  of  the  party,  and  attend  as  a  wit- 
ness for  him,  we  have  it.  It  is  said  the  evi- 
dence on  this  point  is  slight ;  but  it  is  shown 
that  he  sent  a  message  to  one  of  the  parties, 
promising  to  attend.  I  cannot  say  that  this  is 
all  a  pretense.  It  might  have  been  by  letter. 
If  the  defendants  had  reasonable  ground  to 
hope  for  his  voluntary  attendance,  it  is  suffi- 
cient. The  truth  and  fairness  of  the  affidavits 
are  not  impeached  in  this  respect.  Had  the  ex- 
periment been  tried,  and  the  witness  had  failed 
of  attending,  I  admit  that  a  second  postpone- 
ment should  not  be  granted  in  this  case  of  a 
foreign  witness.  The  party  should  secure  him- 
self against  consequences,  by  a  commission. 

We  must  be  confined  to  the  facts  before  us. 
I  do  not  feel  authorized  to  indulge  in  presump- 
tions. I  cannot  speculate  *on  theques-  [*398 
tion,  whether  the  defendants  might  not  have 
been  able  to  prove  the  facts  sought,  through 
Gen.  Swift,  by  other  witnesses.  Such  a  course 
appears  to  me  to  be  contrary  to  all  experience. 

This  case  has  been  treated  as  if  the  circuit 
judge  had  a  view  of  various  facts  not  now  be- 
fore us,  and  which  controlled  him  in  the  exer- 
cise of  his  discretion.  Let  us  attend  to  this.  I 
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understand  the  case  very  differently.  He  de- 
cided on  the  affidavits  produced.  No  question 
was  then  before  him  as  to  the  admission  on  the 
part  of  the  prosecution.  The  result  is,  that  the 
judge  who  had  presided  on  both  of  the  pre- 
vious trials,  with  all  the  facts  before  him,  held 
the  application  to  be  completely  sustained.  We, 
then,  have  his  opinion,  that,  in  the  exercise  of 
a  sound  discretion,  the  trial  should  be  post- 
poned. This  involves  a  direct  negative  upon 
All  laches. 

Another  view  of  the  case  here  very  naturally 
suggests  itself.  The  judge  having  pronounced 
the  affidavits  sufficient,  ought  we  now  to  listen 
to  the  imputation  of  laches,  even  supposing^ 
them  to  have  appeared  at  the  circuit?  Had 
the  judge  taken  a  different  course,  and  rejected 
the  motion  on  the  ground  of  apparent  laches, 
the  defendants  might  have  explained  the  im- 
putation, and  shown  that  what  had  this  appear- 
ance arose  from  causes  which  diligence  could 
not  conquer.  As  the  cause  stood,  after  the  de- 
cision in  favor  of  the  affidavits,  all  explana- 
tion was  put  out  of  the  question,  by  that  very 
decision.  It  would  have  been  impertinent. 
Explanations,  too,  not  required  at  the  circuit, 
are  the  last  that  would  be  thought  of  being 
given  here.  In  Hooker  y.  Rogers,  6  Cow.,  577, 
we  held,  as  one  reason  against  hearing  an  ob- 
jection to  a  similar  affidavit,  that  it  was  not 
raised  at  the  circuit. 

I  admit,  that  in  reviewing  the  decision, 
which  is  considered  as  resting  upon  direction, 
we  should  be  careful  not  to  overrule  it,  unless 
the  rules  of  law  have  been  violated.  What  is 
judicial  discretion  ?  It  is  an  enlightened  view 
of  the  case,  and  a  correct  application  of  the 
known  rules  of  law.  In  the  view  which  I 
have  of  this  case,  it  can  hardly  be  said  there 
was  a  discretion.  The  application  seems  to  be 
3O9*]  *as  plainly  within  certain  fixed  and 
known  rules  as  almost  any  other.  Discretion 
itself,  however,  is  not  arbitrary.  That,  too,  is 
confined  by  rules  of  law. 

We  then  come  to  the  question,  whether  the 
stipulation  of  the  District  Attorney  should  have 
been  received  as  an  answer  to  the  motion.  I  do 
not  understand  this  to  have  entered  into  the 
views  of  the  judge  at  all, in  determining  that  the 
cause  should  go  off.  That  decision  was  abso- 
lute, that  the  defendants  had  a  right  to  the 
postponement.  Nor  do  I  understand  the  decis- 
ion, that  the  stipulation  should  be  received,  as 
at  all  connected  with  the  first  decision,  or  as 
founded  in  the  weakness  or  suspicion  of  the  de- 
fendants' case  It  must,  then,  have  gone  upon 
the  notion  that  it  was  a  full  and  fair  substi- 
tute for  the  oral  evidence  of  Gen.  Swift.  The 
•defendants  were  entitled  to  the  oral  evidence, 
or  what  was  equivalent, ;  or  they  were  entitled 
to  nothing.  Is  it,  then,  an  answer  to  say  "Gen. 
Swift  would  so  swear  ?"  Is  such  a  mode  of  re- 
ceiving a  witness'  testimony  known  to  the  law? 
Should  time  be  taken,  at  this  day,  to  show  the 
•difference  between  such  evidence  and  the  oral 
testimony  of  a  witness — to  demonstrate  the  vi- 
tal importance  of  an  open  and  public  examin- 
ation before  a  jury — where  the  witness  speaks 
not  only  in  direct  language,  but  by  his  appear- 
ance, his  explanations,  his  corrections  of  what 
may  be  doubtful,  inconsistent,  or  apparently 
untrue  ?  Such  was  the  testimony  to  which  the 
defendants  were  entitled,  if  to  any  ;  not  evi- 
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dence  reflected  through  their  affidavits,  sub- 
ject besides  to  have  its  already  diminished  and 
feeble  force  destroyed  by  adverse  testimony. 
A  witness  is  called.  He  is  impeached  in  certain 
particulars.  Is  he  not  uniformly  called  again 
to  correct  and  to  explain  ?  Is  it  not  familiar 
with  the  whole  profession,  that  such  a  course 
is  material,  and  many  times  essential  to  the 
ends  of  justice  ?  We  all  know  the  superior 
weight  of  a  witness  attending  in  person  ;  how 
important  it  is,  especially  in  a  complicated  mat- 
ter, that  he  should  be  on  the  spot  to  obviate 
seeming  contradictions.  There  seems  to  me  no 
doubt  that  this  admission  was  very  far  from 
giving  the  defendants  an  equivalent  for  Gen. 
Swift's  personal  testimony.  Witnesses  were 
introduced,  the  tendency  of  whose  evi  [*4OO 
dence  was  to  show  that  he  knew  nothing;  that 
he  was  entirely  unacquainted  with  the  trans- 
actions in  controversy.  Various  explanations 
might  have  been  given  to  that  evidence  by  Gen. 
Swift.  1  know  of  no  rule,  which,  in  a  case  like 
this,  stops  short  of.  an  absolute  concession  of 
the  facts  stated  in  the  affidavit  of  the  party  The 
case  of  Brill  v.  Lord,  14  Johns. ,  341  cited  by 
the  C  hief  Justice,  virtually  concedes  this  prin- 
ciple. 

Such  being  my  views  of  the  case,  I  concur 
with  the  Chief  Justice  that  a  new  trial  should 
be  granted. 

New  trial  granted. 

On  the  opinion  of  tfie  Court  being  pronounced 
as  above, 

Mr.  Ogden  moved  that  a  comission  issue  for 
the  examination  of  Gen.  Swift,  and  that  the 
rule  for  such  commission  be  made  a  part  of 
that  for  a  new  trial. 

Mule  accordingly. 

Cited  in-3IHill,  328;  6  Hun,  75;  21  Hun.  401:  2 
Barb.,  226 ;  7  Barb.,  633 ;  3  How.  Pr.,  50;  38  How.  Pr., 
452;  3  Abb.  N.  8.,  296  ;  7  Abb.  N.  8.,  382-3;  4  Park., 
225 ;  7  Rob.,  27 ;  3  Co.  R.,  235 ;  26  Ind.,  35 ;  36  Am. 
Dec-,  519  (3  Scam.,  76). 


IN  THE  MATTER  OF  OPENING  AND  IM- 
PROVING HENRY  STREET  IN  THE 
CITY  OF  NEW  YORK. 

Practice — Statute. 

Tinder  the  Statute,  2  R.  L  ,  413,  sec.  178,  the  Su- 
preme Court  may,  on  refusing1  to  confirm  an  esti- 
mate and  assessment  of  three  commissioners  in  the 
City  of  N.  Y.,  refer  the  matter  to  the  three  former 
commissioners,  three  new  ones,  or  retain  part  of  the 
former  commissioners,  joining  them  with  new  ones 

ON  exception  taken  to  the  report  of  an  esti- 
mate and  assessment  by  three  commission- 
ers, this  court  referred  the  matter  to  two  new 
commissioners,  continuing  one  of  the  old. 
These  three  reported  ;  and  now, 

Mr.  M.  Ulshoeffer,  for  the  City,  moved  for  a 
rule  to  confirm  the  report. 

Mr.  J.  Platt,  contra  (inter  alia),  objected  that 
there  should  have  been  three  new  commission- 
ers appointed  to  make  the  second  appraisal,  or 
all  the  old  commissioners  should  have  been  re- 
tained ;  that  the  court  were  bound  strictly  to 
follow  the  Statute,  2  R.  L.,  413,  sec.  178. 

*  Curia.  That  statute  is,  that  if  we  [*4O1 
do  not  confirm  the  report,  we  shall  refer  it  to 
the  same  commissioners  for  revisal  and  correc- 
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tion,  or  to  new  commissioners  to  be  appointed 
by  the  court.  Under  these  words,  we  think  the 
reference  was  regular.  The  greater  power,  to 
retain  all  the  old  commissioners,  or  to  appoint 
an  entire  new  board,  includes  the  lessor  power 
to  retain  part,  and  reject  part. 
Motion  granted. 


COIT  v.  SKINNER. 

Pleading. 

A  plea  of  the  Statute  of  Limitations  will  not  be 
allowed  on  motion,  in  place  of  a  plea  of  payment. 

Citations— 1  Archb.  Pr.,  124 ;  2  Wils.,  253. 

A  MOTION  was  made,  in  behalf  of  the  de- 
li fendant  in  this  cause,  for  leave  to  strike 
out  the  plea  of  payment,  and  to  plead  the  Stat- 
ute of  Limitations.  The  motion  was  founded 
on  an  affidavit  of  the  defendant,  that  he  had  a 
good  and  substantial  defense  upon  the  merits, 
as  advised  by  counsel ;  buMhat,  owing  to  the 
occurrence  of  the  transactions  on  which  the  de- 
fense was  founded,  at  a  remote  period,  he  ap- 
prehended it  would  be  difficult,  if  not  impos- 
sible to  prove  it.  That  unless  he  should  be  al- 
lowed to  plead  the  limitation,  his  rights  would 
possibly  be  injured. 

Mr.  H.  M.  Western,  for  the  motion. 

Mr.  J.  Coit,  contra. 

Curia.  It  has  often  been  held  that  a  plea  of 
the  Statute  of  Limitations  will  not  be  received, 
as  matter  of  favor,  by  way  of  amendment,af ter 
the  period  of  pleading  it  as  matter  of  right  has 
elapsed.  It  must  be  pleaded  in  the  first  in- 
stance. (1  Archb.  Pr.,  124  ;  2  Wils.,  253.) 

Motion  denied . 

Cited  in-8  Hill,  225 ;  5  Rob..  629. 


4O2*J  *Ex  PARTE  WILLCOCKS  ET  AL. 

Corporation* —  WJiere  Act  of  Incorporation  Con- 
fers Power  on  no  Particular  Number  of  Direct- 
ors to  do  Business,  the  Number  Depends  on  the 
Common  Law — A  Majority  Necessary  to  Con- 
stitute a  Quorum — "  Regular  Meeting"  must 
Include  Majority  —  "Eight"  and  "Justice" 
mean  Legal  Right,  &c. — Hypothecation — Can- 
didates. 

The  Statute,  seas.  39,  ch.  52,  incorporating1  the 
Utica  Insurance  Co.,  confers  no  power  on  any  par- 
ticular number  of  directors  to  do  the  business,  or 
manage  the  concerns  |or  affairs  of  the  Company. 
The  number  depends  on  the  common  law. 

Where  a  statute  authorizes  a  select  body  of  men 
to  make  by-laws,  rules  and  regulations  (e.  g.  di- 
rectors of  a  corporation,  to  make,  &c.,  as  to  an  elec- 
tion), a  majority  of  that  body,  at  least,  is  necessary 
to  constitute  a  quorum  (e.  g.,  for  the  purpose  of 
designating  inspectors  of  a  corporate  election). 

Words,  in  such  a  statute,  directing  that  a  majority 
of  those  present  at  a  regular  meeting  shall  be  com- 
petent to  do  business,  cannot  be  construed  as  au- 
thorizing a  minority  to  act.  A  majority  is  neces- 
sary to  constitute  a  regular  meeting.  Otherwise, 
where  the  right  to  do  the  act  is  in  the  constituent 
members. 

The  Statute,  seas.  48,  ch.  325,  sec.  9.  authorizing 
the  Supreme  Court,  on  motion  to  set  aside  a  cor- 
porate election,  and  to  make  such  order  and  give 
such  relief  as  right  and  justice  may  require,  does 
not  warrant  the  establishing  of  an  election  which 
has  not  been  legally  conducted :  though  the  objec- 
tion be  merely  technical,  and  it  be  evident  that  the 

168 


result  is  satisfactory  to  those  who  have  a  majority 
of  the  legal  votes. 

The  words  "right"  and  "justice"  in  a  statute. 
mean  legal,  not  arbitrary  right,  &c. 

The  owner  of  stock  in  an  incorporated  company, 
which  stands  in  his  name  on  the  transfer  books, 
may  vote  upon  It,  within  the  Statute,  sess.  39,  ch. 
52,  and  sess.  48,  ch.  325,  sec.  9,  though  such  stock  be 
at  the  time  hypothecated  by  him. 

A  by-law,  such  as  is  authorized  by  the  Statute, 
sess.  39,  ch.  52,  sec.  10,  viz.:  that  a  stockholder,  in- 
debted to  an  incorporated  company,  shall  not  trans- 
fer his  stock  till  what  he  owes  the  company  is  paid, 
does  not  amount  to  a  hypothecation. 

A  hypothecation  is  conventional,  and  implies  a 
ritrbtoo  convert  the  subject  into  money  by  sale,  on 
default  of  paying  the  debt. 

Semble,  the  rule  that  the  acts  of  officers  de  facto 
are  valid,  applies  only  to  third  persons ;  not  where 
the  proceeding  is  directed  to  the  vacating  of  an  elec- 
tion conducted  by  officers  not  duly  appointed. 

Inspectors  of  a  corporate  election  may  be  can- 
didates at  such  election. 

Form  of  rule  setting  aside  a  corporate  election 
and  ordering  a  new  one. 

Citation— Laws,  sess.  48,  ch.  325,  sec.  9 ;  5  Cow. 

MR.  D.  B.  OGDEN,  for  the  relators,  moved 
to  vacate  the  election  of  Directors  for  the 
Utica  Ins.  Co.,  held  July  3,  last.  The  company 
was  incorporated  by  the  Statute  sess.  39,  ch.  52. 

He  read  affidavits,  that  shortly  before  the 
election,  at  a  meeting  purporting  to  be  a  meet- 
ing of  the  president  and  directors  of  the  Com- 
pany, but  at  which  no  one  was  present  beside 
the  president  and  one  of  the  directors,  the 
president  being  also  a  director,  they  appointed 
themselves  and  another  of  the  directors  inspect- 
ors of  and  these  three  presided  at  the  election. 

That  in  the  month  of  Jan.,  1827,  the  direct- 
ors passed  a  by-law,  or  resolution,  to  the  im- 
port that  when  any  of  the  directors  should  be 
indebted  to  the  Company,  so  much  of  their 
stock  as  should,  at  85  per  cent,  amount  to  the 
debt,  should  be  considered  as  hypothecated  to, 
and  held  by  the  Company  as  security  for  the 
debt ;  and  that  such  directors  should  not  be 
at  liberty  to  transfer  it  till  the  debt  should  be 
paid.  That  he  believed  that,  at  least,  450  shares 
thus  hypothecated,  were  voted  upon  by  the 
directors  *in  favor  of  the  ticket  which  [*4O3 
succeeded,  and  which  the  relators  now  sought 
to  set  aside.  It  was  not  disputed  that-the  shares, 
in  question  stood  in  the  name  of  those  who 
voted  on  them,  upon  the  transfer  books. 

Mr.  W.  H.  Maynard,  contra,  read  affidavits 
denying  that  the  alleged  by-law  or  resolution 
had  been  passed,  and  to  show  that  the  election 
had  been  fajrly  conducted,  and  that  the  result 
was  satisfactory  to  stockholders  owning  a  ma- 
jority of  the  shares. 

The  election  was  for  nine  directors,  the  num- 
ber originally  designated  by  the  commissioners 
under  the  Act,  and  which  had  been  continued 
ever  since.  Two  opposite  tickets  were  sup- 
ported— one  by  the  relators  and  their  friends, 
which  failed.  The  inspectors  certified  iu  favor 
of  the  candidates  named  upon  the  other  ticket, 
who  had  entered  upon  the  execution  of  their 
duties. 

Mr.  Offden,  in  support  of  the  motion.  The 
Statute  incorporating  this  Company  (sess.  39, 
ch.  52;  4  L.  N.  Y.,  47  a)  contains  no  provision 
authorizing  a  less  number  of  the  directors  for 
the  time  being,  than  a  majority,  to  appoint  in- 
spectors of  election.  Clearly,  two  only  out  of 
the  nine  do  not  constitute  a  Board. 

But  suppose  the  inspectors  to  have  been  reg- 
ularly appointed.  The  election  itself  was  irreg- 
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ular.  The  stock  upon  which  several  of  the 
directors  were  allowed  to  vote  for  the  success- 
ful ticket  was  hypothecated  to  the  Company  in 
virtue  of  the  by-law.  The  case  is  within  the 
principle  of  Exparte  Holmes,  5  Cow.,  426. 

The  denial  in  the  opposite  affidavits  that  the 
by-law  exists,  is  not  full  and  satisfactory. 

Meszrs.  8.  A.  Foot  and  Talcott,  Atty-Gen., 
contra.  The  only  provision  in  the  Act  of  In- 
corporation, bearing  upon  the  number  of  Di- 
rectors necessary  to  constitute  a  Board,  is  con- 
tained in  the  15th  section.  The  number  is  not 
directly  specified.  But  the  Act  declares  that 
at  every  regular  meeting  of  the  Board  of  Di- 
rectors a  majority  of  the  directors  present  shall 
be  competent  to  decide  on  all  business  and 
4O4*J  ^concerns  relating  to  the  Corporation. 
The  word  "regular"  relates  to  the  time,  place 
and  manner  of  calling  the  meeting,  not  the 
number.  The  intention  of  the  statute  is,  that 
any  number  of  directors,  regularly  convened 
in  these  respects,  shall  be  able  to  bind  the 
Company,  by  a  majority  of  their  voices.  If 
there  be  any  one  present  at  such  a  meeting, 
his  resolution  alone  would  be  conclusive.  Un- 
less this  be  the  construction,  the  words  of  the 
statute,  "  a  majority  present,"  cannot  have  ef- 
fect. The  rule  is,  that  every  part  shall  operate, 
when  it  can  be  made  to  do  this.  (1  Show.,  108; 
Hardr.,  344.)  The  statute  intended  to  facili- 
tate business  by  thus  enabling  any  one  present 
to  act,  though  all  the  others  may  chance  to  be 
absent. 

But  suppose  the  appointment  of  inspectors 
void.  We  say  there  was  no  need  of  any. 
The  Act  nowhere  requires  that  any  should  be 
appointed.  It  is  proper,  but  not  essential. 
The  right  of  nominating  persons  to  govern  the 
proceedings  and  canvass  the  votes,  is  incident 
to  every  corporation.  No  certain  form  of  do- 
ing this  is  necessary.  It  is  enough  that  the 
voters  attended,  and  acquiesced  in  the  inspect- 
ors named  by  voting  through  them.  This  was 
a  virtual  election. 

Again;  the  inspectors  acted  under  color  of 
authority  and,  as  to  third  persons,  their  acts 
are  valid  even  admitting  the  necessity  of  an  ap- 
pointment. The  election,  if  it  were  necessary, 
might  be  sustained  upon  this  intermediate 
point.  (9  Johns.,  135;  7  Johns.,  549.)  Sup- 
pose some  of  the  inspectors  of  our  political 
elections  improperly  appointed  ;  would  this, 
per  se,  subvert  the  election  ? 

Resting  the  question  on  general  principles, 
independent  of  the  statute,  and  admitting  that 
inspectors  must  be  chosen,  it  is  by  no  means 
clear  that  the  choice  was  irregular.  (Lane,  21.) 
It  is  the  case  of  an  electing  power,  and  the  rule 
would  seem  to  be,  that  unless  the  number  is 
denned,  a  majority  of  those  acting  may  elect. 
(Id.,  5  Burr.,  2598.)  Here  the  number  of  Di- 
rectors is  not  definite  ;  for,  by  the  3d  section 
(though  they  may  not  exceed  nine),  it  may  be 
varied  on  resolution,  and  due  notice  given. 
4O5*]  *The  by-law,  supposed  to  work  an 
hypothecation,  is  denied.  But  supose  it  to  exist 
as  set  forth  in  the  relators'  affidavit ;  it  does 
not  appear  that  the  number  of  votes  charged  as 
improperly  given  would  have  turned  the  elec- 
tion the  other  way,  had  they  been  subducted. 
This  is  necessary  according  to  the  case  Ex  parte 
Murphy,  7  Cow.,  152. 

We  deny  that  the  case  is  within  that  cited 
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fVom  5  of  Cow.,  if  the  number  of  votes  except- 
ed  to  were  sufficient  to  raise  the  question.  The 
names  there  stood  on  the  transfer  books  a* 
trustees.  Here  they  are  absolute.  The  statute, 
sess.  48,  ch.  325,  sec.  11,  upon  which  that  case 
went,  is  peremptory,  that  the  transfer  book 
shall  be  conclusive  of  the  right  to  vote.  In- 
deed, such  is  the  effect  of  the  decision.  The 
entry  was  satisfied  by  looking  to  the  centui  que 
trunt;  and  it  turning  out  that  he  had  no  right 
to  vote,  a  new  election  followed.  The  entry 
was  ambiguous.  But  the  court  will  not  go  be- 
yond that  case,  unless  the  entry  is  fraudulent, 
or  in  evasion  of  the  statute.  Nothing  of  that 
kind  is  pretended  here. 

We  utterly  deny,  however,  that  there  is  or 
can  be  a  by-law  operating  as  a  hypothecation 
of  stock.  The  only  power  to  secure  debts  due 
from  stockholders,  through  the  medium  of 
their  stock,  is  given  by  the  10th  section, which 
authorizes  the  Directors  to  refuse  a  transfer  of 
any  one's  stock  until  w  hat  he  owes  the  Company 
is  paid.  Any  by-law  beyond  this  is  denied, 
and  if  passed  it  would  be  void  for  want  of 
power.  Almost  every  Company  in  the  State, 
it  is  presumed,  has  such  a  standing  by-law.  It 
is  authorized  by  almost  every  charter.  But  it 
bears  no  resemblance  to  a  hypothecation.  There 
is  a  very  great  difference  between  a  hypothe- 
cation and  this  general  lien.  A  hypothecation 
must  be  conventional  entirely.  It  is  a  mort- 
gage or  pledge  of  specific  property  for  a  spe- 
cific debt — very  different  from  a  mere  lien  for 
general  indebtedness.  The  object  is  merely  to 
retain  the  stock  within  reach  of  the  Company, 
by  execution  for  the  debt,  or  a  proceeding  in 
chancery  in  nature  of  an  execution ;  or  to  create 
a  disability,  as  a  penalty  for  not  paying.  The 
stock  cannot  be  used  ;  *but  no  abso-  [*4O<5 
lute  property  can  be  acquired  in  virtue  of  the 
lien.  It  is  an  essential  characteristic  of  a  hy- 
pothecation that  the  creditor  may  make  the 
absolute  property  his  own,  by  a  sale  either  at 
law  or  on  a  bill  filed.  In  this  case,  chancery 
would  not  compel  a  sale  on  default  of  pay- 
ment. 

But  if  this  be  a  hypothecation,  the  stock 
rightfully  stood  in  the  name  of  the  original 
owner  and  conferred  the  right  to  vote.  It  is 
of  the  nature  of  a  hypothecation  that  it  trans- 
fers no  possession.  (2  Bl.  Com.,  159.)  The 
charter  gives  the  right  of  voting  to  the  posses- 
sor of  the  stock.  (Sec.  3.) 

But  why  was  not  this  objection  raised  at  the 
tine  of  the  election  ?  When  can  bodies  corpo- 
rate be  quiet  or  safe  in  their  elections,  if  a 
secret  defect,  known  to  the  objector,  may  be 
passed  over  at  the  time  ;  and,  the  result  turn- 
ing out  adversely,  be  afterwards  urged  as  the 
ground  of  a  motion  for  a  re-election  ? 

There  is  no  doubt  the  result  was  according 
to  the  wishes  of  those  holding  a  majority  of  the 
stock.  And  the  court  are  not  bound  to  over- 
turn the  election  if  they  see  that  it  may,  in 
justice,  be  supported.  (Laws,  sess.  48,  ch.  325, 
sec.  9.) 

Mr.  E.  Williams,  in  reply.  The  frequent 
scrambles  for  the  direction  of  these  incorpo- 
rated money  Companies  became  a  public  evil. 
This  produced  the  provisions  in  the  9th  section 
of  the  Act  of  1825,  sess.  48,  p.  451,  conferring 
the  right  of  summary  interference  now  sought 
for  at  the  hands  of  the  court.  This  statute 
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should  be  construed  liberally.  The  electiort 
should  be  set  aside  if  there  is  the  least  proba- 
ble chance  that  the  exclusion  of  the  improper 
votes  would  have  turned  the  scale.  This  should 
be  done  for  the  sake  of  purity  and  confidence 
in  such  proceedings. 

The  number  of  Directors  are  definite.  By 
the  8th  section  the  commissioners  for  organiz- 
ing the  Company  were  empowered  to  designate 
that  number.  It  was  fixed  at  nine,  and  has 
ever  since  remained  the  same.  The  number 
being  designated  it  became  definite.  What 
was  before  uncertain  was  thus  made  certain, 
unless  altered  by  a  law  of  the  Company.  But 
4O7*]  the  Directors  are  not  the  electors.  *The 
right  of  election  resides  in  the  stockholders, 
whose  number  is  indeed  indefinite ;  and  the  votes 
of  a  minority  will  control  unless  met  by  votes 
for  other  candidates.  A  majority  need  not  ap- 
pear. This  must,  in  the  nature  of  things,  be  so 
of  all  elections,  political  and  corporate,  where 
they  are  not  confided  to  a  select  body.  The 
voters  here  are  electors.  They  do  not  act  as 
officers.  Our  complaint  is  that  the  Directors, 
the  officers  of  the  Company,  have  not  legally  ap- 
pointed inspectors — an  act  pertaining  to  them 
as  officers. 

The  Corporation  has,  through  their  Direct- 
ors, power  (by  the  9th  section  of  their  charter) 
to  pass  laws  regulating  the  election.  This  in- 
volves the  right  of  requiring  inspectors — a 
body  essential  to  the  due  ordering  of  an  elec- 
tion— a  body  which  exists  in  this  Company, 
under  their  by-laws.  The  contrary  is  not  pre- 
tended. In  making  the  by-law  for  inspect- 
ors, and  passing  resolutions  for  their  appoint- 
ment, we  say  there  must  be  a  full  board  ade- 
quate to  do  a  legislative  act.  Can  that  ever  be 
done  by  only  one  or  two  of  a  large  aggregate 
body  ?  Can  a  minority  possess  the  power  of 
enactment  ?  Can  the  speaker  and  clerk,  in  the 
absence  of  every  other  member,  pass  a  valid 
law  ?  By-laws  are  the  expressed  will  of  the 
corporate  body.  When  the  statute  of  charter 
says  that  a  majority  present  may  act,  it  pre- 
supposes that  a  board  regular  and  competent, 
by  the  common  law,  have  first  convened.  Ad- 
mit that  a  majority  may,  then,  by  the  common 
law,  do  business  ;  this  is  not  to  say  the  statute 
has  no  operation.  It  operates  in  affirmance  of 
the  common  law — a  very  usual  case  in  legisla- 
tion. The  most  of  the  provisions  in  this  very 
charter  are  merely  confirmatory  of  powers, 
which  would  have  been  full  and  undisputed 
at  the  common  law. 

What  effects  the  acts  of  illegal  officers  may 
have  in  relation  to  third  persons,  it  is  not  nec- 
essary to  inquire,  for  the  question  here  is  di- 
rectly between  the  original  parties.  All  are 
members  of  the  Corporation  and  party  or  privy 
to  the  proceeding.  A  man  who  undertakes  to 
decide  on  my  rights,  must,  as  between  him  and 
me,  show  himself  something  more  than  an  offi- 
4O8*]  cer  de  facto.  The  Statute  of  1825  *con- 
templates  a  case  of  this  kind.  Elections  are 
always  conducted,  in  the  sense  of  gentlemen, 
by  officers  either  de  facto  or  dejure.  To  say 
the  court  cannot  interfere  in  either  case,  would 
be  to  repeal  the  statute.  But  they  were  not  in 
by  color  of  office.  They  appointed  themselves 
at  a  meeting  which  had  not  the  semblance  of 
a  board,  and  acted  without  legal  pretense  of 
authority.  The  rule,  however,  does  not  apply 
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to  a  proceeding  which  brings  the  election  di- 
rectly in  question.  That  case  involves  every 
question  of  right,  every  question  of  regularity. 
The  favor  extended  to  officers  de  facto,  is  an 
exception  in  favor  of  innocent  strangers  who 
act  without  a  view  of  the  whole  ground. 

We  agree  that  the  court  must  be  satisfied  be- 
fore they  can  act  on  the  ground  of  illegal  votes, 
that  a  sufficient  number  were  received  against 
us  to  turn  the  election.  [The  counsel  exam- 
ined the  proofs,  and  contended  that  this  fact 
was  established.] 

Curia.  The  affidavits  in  this  case  are  very 
voluminous,  and  disclose  the  utmost  fairness 
throughout  the  proceedings  in  question.  The 
result,  probably,  accords  with  the  wishes  of 
those  holding  a  decided  majority  of  the  votes. 
But  these  are  considerations  to  which  we  can- 
not advert,  if  there  be  lawful  ground,  however 
strict  and  technical,  for  saying  the  election  was 
irregular.  True.by  the  9th  section,  of  theActof 
1825,  we  are  to  make  such  order  and  give  such 
relief  as  right  and  justice  may  appear  to  re- 
quire. But  we  cannot  pronounce  on  this  right 
and  justice  arbitrarily.  The  statute  means  the 
legal  rights  of  the  parties. 

By  the  3d  section  of  the  Act  incorporating 
this  Company,  the  stock,  property,  estate,  af- 
fairs and  concerns  of  the  Corporation  shall  be 
managed  and  conducted  by  Directors;  and  the 
15th  section  is,  that  a  majority  present  at  a  reg- 
ular meeting  shall  be  competent  to  decide  on 
all  business  and  concerns  relating  to  the  Cor- 
poration. The  original  commissioners  declared 
that  the  number  of  Directors  should  be  nine, 
ajid  no  alteration  has  since  taken  place  iu  that 
respect.  We  must,  therefore,  assume  this  as  the 
settled  *and  definite  number.  Then, did  [*4O9 
two  of  that  number  constitute  a  Board  for  the 
purpose  of  doing  any  act  regulating  the  elec- 
tion ?  We  must  take  both  parties  as  assuming 
upon  these  papers,  that  inspectors  were  neces- 
sary. It  would  be  violent  to  presume  that  the 
Corporation  intended  to  proceed  without  so 
usual,  not  to  say  necessary  organ  of  an  elec- 
tion. The  llth  section  of  the  Act  of  1825  sup- 
poses them  to  exist  in  every  case.  It  was  the 
business  of  the  Directors,as  officers  of  the  Com- 
pany, to  see  that  these  agents  were  properly  ap- 
pointed. In  order  to  the  transaction  of  this  as 
well  as  other  business,  there  must  be  a  com- 
petent Board.  Whether  we  are  to  regard  this 
as  an  electing  power,  or  as  part  of  the  business 
of  the  Directors  in  their  regulation  of  the  elec- 
tion ;  and  (among  other  regulations)  a  designa- 
tion of  the  persons  who  shall  receive  and  can- 
vass the  votes  ;  in  either  view,  we  think  there 
must,  at  least,  a  majority  of  the  Directors  be 
present  to  constitute  a  board.  (Rex  v.  Miller, 
6  T.  R.,  278,  per  Ld.  Kenyon,  Ch.  J.,  and  Rex 
v.  Bellringer,  there  cited.)  Some  statutes  of  in- 
corporation declare  expressly  what  number  is 
necessary  to  make  a  board.  Not  so  here.  We 
do  not  understand  the  words,  "a  majority 
of  the  Directors  present  shall  be  competent, 
&c.,"  in  the  15th  section,  as  amounting  to  a  dec- 
laration that  a  minority,  however  small,  may 
decide.  It  leaves  the  number  competent  to  a 
quorum,  to  be  determined  by  the  rules  of  the 
common  law,  which  in  no  case  of  this  kind  is 
satisfied  "with  less  than  a  majority.  If  it  be  the 
exercise  of  the  power  to  make  by-laws,  rules 
or  regulations,  conferred  upon  them  by  the 
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9th  section  of  the  Act  of  Incorporation,  the  point 
is  clear.  They  are  prescribing  a  rule  of  con- 
duct, and  their  acts  are  in  the  nature  of  legis- 
lation. The  general  rule,  also,  is,  that  to  make 
a  quorum  of  a  select  and  definite  body  of  men 
possessing  the  power  to  elect,  a  majority  at 
least  must  be  present  (Id.,  and  vide  2  Kyd 
Corp.  Ill),  and  then  a  majority  of  the  quorum 
may  decide.  (1  Kyd  Corp.  401,  411  ;  Cowp., 
,588,  per  Ld.  Mansfield,  Ch.  J.)  Here  were  but 
two  out  of  nine  Directors.  Not  being  a  ma- 
jority, the  election  must  be  set  aside  on  that 
ground.  The  distinction  is  between  a  corpo- 
rate act  to  be  done  by  a  select  body,  and  one  to 
4 1O*]  be  performed  by  the  Constituent  mem- 
bers. In  the  latter  case  a  majority  of  those 
who  appear  may  act.  (1  Kyd  Corp.,  401;  4  T. 
R. ,  822,  823,  per  Ld.  Kenyon,  and  cases  cited.) 

Here  we  might  stop.  But  it  is  important  to 
any  future  election,  that  we  should  pronounce 
on  the  right  to  vote  upon  what  is  here  called 
hypothecated  stock.  We  do  not  consider  it 
such,  in  virtue  of  the  standing  by-law  which 
is  admitted  to  exist  under  the  10th  section,  and 
which,  we  believe,  is  very  common  in  the  Cor- 
porations of  the  State.  Hypothecation  is  con- 
ventional, and  implies  the  power  of  rendering 
the  subject  available  by  way  of  sale,  to  satisfy 
the  debt  on  default  of  payment.  The  stock 
stood  on  the  transfer  books  in  the  name  of  the 
voters.  T.his  is,  generally,  conclusive  upon  the 
inspectors,  and  we  consider  it  so  in  the  case. 
4 1 1*]  *But  we  do  not  hesitate  to  say  that, in 
a  clear  case  of  hypothecation,  the  pledgor  may 
vote.  The  possession  may  well  continue  with 
him,  consistently  with  the  nature  of  the  con- 
tract, and  the  stock  remain  in  his  name.  Till 
enforced,  and  the  title  made  absolute  in  the 
pledgee,  and  the  name  changed  on  the  books, 
he  should  be  received  to  vote.  It  is  a  question 
between  him  and  the  pledgee,  with  which  the 
corporation  have  nothing  to  do.  Ex  parte 
Holmes  has  been  relied  on  as  governing  this 
case  ;  but  there  the  shares  stood  in  the  names 
4 1 2*]  of  persons  who  were  trustees  for  *the 
corporation.  They  were  designated  as  trustees. 
Literally  they  might  have  voted  ;  but  we  al- 
lowed it  to  be  showed  that  they  were  trustees. 
To  give  the  transfer  books  such  a  binding  effect 
as  to  shut  out  all  inquiry  in  every  case,  might 
enable  the  Directors  to  control  the  election 
through  the  funds  of  the  institution.  We  never 
intended,  by  that  decision,  to  open'an  inquiry 
into  every  case  of  hypothecation. 

N.  B.  On  an  inquiry  by  the  counsel  for  the 
present  acting  Directors,  whether  it  would  be 
considered  lawful  for  the  inspectors  to  be  can- 
didates for  the  direction,  the  justices  answered 
in  the  affirmative. 

RULE,  "  That  the  election  held  upon  the  3d 
day  of  July  last,  for  nine  Directors  of  the  Utica 
Insurance  Company,  be  vacated  and  set  aside; 
and  that  a  new  election  for  Directors  of  the 
said  Company  be  held  pursuant  to  the  charter 
and  by-laws  of  the  said  Company  ;  and  that 
the  same  be  held  within  thirty  days." 

Cited  in— 5  Wend.,  552;  6  Wend.,  510 ;  9  Wend.,403; 
19  Wend.,  44,146;  3  N.Y.,565;  1  Lans.,344;  15  Hun, 
224;  26  Hun,  454;  14  Barb.,  315;  23  Barb.,308;  38  Barb., 
542  ;  55  Barb.,  385 ;  5  How.  Pr.,  235 ;  2  Abb..  Pr.,425 ; 
7  Abb.  N.  S.,  305;  32  Am.  Dec.,  435 ;  37  Am.  Dec.,  209 
(12  N.  H..  205);  3  Am.  Rep.,  381  (101  Mass.,  398);  11  Am. 
Rep.,  262,  269  (9  R.  I.,  308);  38  Am.  Rep.,  595  (36  Ohio, 
350). 
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JACKSON,  ex  dem.  EDEN, 
VARICK  AND  BACON. 

Practice — Cost* — Bill  of  Exceptions — Stay  of 
Proceedings. 

Omitting  to  notice  costs  for  taxation,  does  not  af- 
fect the  regularity  of  the  judgment. 

The  only  consequence  is,  that  the  party  can  be 
compelled  to  retax  at  his  own  expense. 

A  bill  of  exceptions  stays  proceedings  no  longer 
than  while  it  is  pending  and  undetermined  in  the 
Supreme  Court. 

IN  ejectment  for  premises  in  the  City  of  N.  Y. 
A  verdirt  having  passed  for  the  plaintiff, 
the  defendants  made  a  case  upon  which  to  move 
for  a  new  trial.  A  bill  of  exceptions  was  also 
sealed  by  the  judge  who  tried  the  cause.  This 
court  denied  a  new  trial  upon  the  case,  but  or- 
dered that  the  defendants  should  have  the  bene- 
fit of  their  bill  of  exceptions,  for  the  purpose 
of  bringing  error.  The  order  was  June  5.  The 
plaintiff  immediately  perfected  his  judgment, 
issued  a  writ  of  possession,  and  caused  it  to  be 
executed  June  7,  without  having  given  any  no- 
tice of  taxing  the  costs. 

The  defendants  afterwards  brought  a  writ 
of  error,  upon  which  the  cause  is  now  depend- 
ing in  the  Court  of  Errors. 

*Mr.  J.  Platt  now  moved  to  set  aside  [*413 
the  writ  of  possession,  with  all  subsequent  pro- 
ceedings, and  that  a  writ  of  restitution  issue, 
on  the  ground  that  the  proceedings  on  the  part 
of  the  plaintiff  were  irregular.  He  relied  on 
the  grounds,  that  no  notice  of  taxing  the  costs 
had  been  given  ;  and  that  the  bill  of  exceptions 
was  a  stay  of  proceedings,  per  se. 

Mr.  <?.  0.  Bronson,  contra. 

Curia.  The  omission  to  give  notice  of  tax- 
ing costs,  never  affects  the  regularity  of  the 
judgment.  This  has  been  ruled  many  times, 
and  the  practice  is  settled  beyond  .all  dispute. 
The  only  consequence  of  omitting  notice  is  a 
relaxation  at  the  expense  of  the  party. 

True,  a  bill  of  exceptions  stays  proceedings, 
per  se, while  it  is  pending  for  argument  in  this 
court,  but  not  a  moment  longer.  The  party 
who  prevails  may,  on  our  passing  upon  it,  take 
the  effect  of  our  decision  as  soon  as  he  pleases, 
subject  to  be  arrested  by  writ  of  error  and  bail 
within  the  4  days.  A  writ  of  error  has,  in  this 
case,  been  prosecuted  ;  but  no  bail  is  in  to  this 
day. 

Motion  denied. 


M'MICHAEL  AND  DUANE 
KNAPP  AND  BARQY. 

Practice— Fi.  Fa. 

Where  one  ft.  fa.  is  collected  in  part,  a  second  must 
recite  the  first,  and  the  proceedings  under  it.  But 
the  omission  to  do  so  is  amendable. 

Citations— 1  Salk.,  318 ;  Tidd  Pr.,  934. 

rpHE  plaintiffs  had  issued  and  caused  to  be 
JL  returned  a  fi.  fa.  against  the  defendants, 
on  which  part  of  the  judgment  was  collected. 
Afterwards  they  issued  a  second  fi.  fa.,  with- 
out reciting  the  former,  or  the  proceedings 
upon  it.  The  second  was  for  the  whole  amount 
of  the  judgment,  but  was  indorsed  for  the  bal- 
ance due. 
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Mr.  M.  Hoffman,  moved  to  set  the  second  fi. 
fa.  aside  for  irregularity. 
414*]     *Mr.  8.  Stevens,  contra,  moved    to 
amend,  if  the  court  should  be  of  opinion  that 
the  proceeding  was  irregular. 

Ouria.  In  strictness,  the  second  execution 
should  have  recited  the  first,  and  the  proceed- 
ings under  it.  Vide  Oviat  v.  Vyner,  \  Salk.,  818; 
Tidd  Pr.,  934,  S.  P.  But  the  plaintiffs  may 
amend  on  payment  of  costs. 

Rule  accordingly. 

Cited  in— 36  Barb.,  638. 


EVERITT  v.   WOOD. 

Practice — Disposal  of  Enumerated  Motion. 

The  only  mode  In  which  to  procure  the  denial  or 
dismissal  of  an  enumerated  motion,  is  to  notice  It 
for  argument,  and  bring:  it  to  a  hearing,  when  there 
is  a  proper  erder  to  stay  proceedings. 

Citation— 3  Cai.,  161, 152. 

A  MOTION-was  made.in  behalf  of  the  plaint- 
-il  iff,  to  vacate  the  judge's  order  to  stay  pro- 
ceedings, which  was  granted  with  a  view  to  a 
motion,  by  the  defendant,  to  set  aside  the  re- 
port of  referees.  The  proposed  motion  related 
to  the  merits.  The  defendant  had  noticed  it 
for  argument,  and  placed  it  on  the  calendar,  in 
October  Term,  1825,  and  again  in  February 
Term,  1826  ;  but  since  that  time  it  had  not  been 
noticed  for  argument  by  either  party. 

Messrs.  W.  and  H.  G.  Lowerre,  for  the  mo- 
tion. 

Mr.  G.  Clark,  contra,  cited  1  Cai.,  484  ;  3  Id., 
151. 

Curia.  This  motion  was  enumerated,  and  be- 
longed to  the  calendar.  It  is  a  rule,  in  relation 
to  that  whole  class  of  motions,  that  they  may 
be  noticed  by  either  party,  and  brought  to  ar- 
gument in  their  turn.  The  only  mode  of  dis- 
posing of  them,  where  there  is  an  order  to  stay 
in  force,  is,  to  notice  and  bring  them  to  argu- 
ment. The  general  order  to  stay  proceedings 
operates  till  this  be  done.  Such  has  been* the 
practice  ever  since  the  decision  in  Jackson  v. 
Brownett,  3  Cai.,  151.  The  Anonymous  case  in 
the  same  book,  p.  152,  must  have  related  to  a 
non-enumerated  motion;  otherwise,  it  is  incon- 
sistent with  Jackson  v.  Brownett.  The  practice 
according  to  which  we  now  decide,  grew  out 
of  the  general  rule  of  January  Term,  1803, 
415*]*which  allows  either  party  to  give  no- 
tice of  an  enumerated  motion.  The  motion  to 
set  aside  a  report  of  referees  on  the  merits,  is 
as  clearly  enumerated  as  a  motion  for  a  new 
trial  on  a  case. 
Motion  denied. 


THE  PEOPLE  ».  MERRITT. 

Practice — Costs — Attachment. 

To  warrant  an  attachment  for  not  paying  costs 
11  tr:iii ist  the  lessor  in  ejectment,  on  judgment  for  the 
defendant  upon  verdict,  a  ca.sa.  against  the  nominal 
plaintiff  for  the  costs  must  first  be  exhibited. 

T)OWEN  &  NEFF,  defendants  in  ejectment, 
D  at  the  suit  of  Jackson,  ex  dem.  Merritt,  hav- 
ing recovered  a  verdict,  and  judgment  for  costs 
against  the  nominal  plaintiff,  caused  a  demand 
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of  the  taxed  costs  to  be  regularly  made  of  the 
lessor  of  the  plaintiff,  except  that  no  ca.  sa.  for 
the  costs  against  the  nominal  plaintiff,  was 
shown  to  the  lessor  at  the  time.  The  lessor 
(now  defendant)  being  brought  up  on  attach- 
ment for  non-payment,  answered  this  fact  on 
interrogatories ;  whereupon, 

Mr.  W.  H.  Maynard  moved  that  he  be  dis- 
charged. 

Mr.  J.  A.  Collier,  contra. 

Curia.  We  see  no  substantial  ground  for  re- 
quiring the  exhibition  of  a  ca.  sa.;  but  it  is  so 
with  many  of  our  rules  of  practice.  It  is  no 
reason  for  rejecting  them,  that  we  cannot  see 
at  once  the  principle  on  which  they  rest.  The 
uniform  course  has  been  to  show  the  ca.  *«., 
and  this  accords  with  the  rule  laid  down  in  the 
books.1  The  defendant  must  be  discharged 
with  costs. 

Motion  gi-anted. 

1.— Such  is  the  settled  practice  of  the  K.  B.  Tilly 
v.  Baily,  Mich.,  6  Geo.  11.;  Runn.  Ej.,  416, 417 ;  Adams 
Ej.,  Buggies'  ed.,  303,  8.  C.  But  the  ca.  sa.  may  be 
omitted  In  the  C.  P.  Adams  Ej.,  Buggies'  ed.,  303, 
and  note  h ;  Doe  v.  Salter,  3  Taunt.,  485. 


*LANSING  v.  M'KILLUP.    [*41O 

Practice — Service  of  Papers  on  Attorneys. 

Where  two  attorneys  are  in  partnership,  the  busi- 
ness being  done  in  the  name  of  one ;  yet  service  of 
papers  may  be  on  either,  whether  he  be  in  his  office 
or  abroad  on  business. 

MR.  D.  RUSSELL,  for  the  defendant,  moved 
to  set  aside  the  default  for  not  pleading, 
for  irregularity.  C.  L.  Allen,  Esq.,  was  named 
as  the  attorney  on  record  for  the  defendant, 
with  whom  Mr.  R.  was  a  partner  as  attorney, 
but  the  business  of  the  partnership  was  done 
in  the  name  of  Mr.  A.  The  declaration  was 
served  on  Mr.  R. ,  in  his  absence  on  business 
from  his  office.  On  this  service  the  default 
was  founded. 
Mr.  H.  P.  Hunt,  contra. 

Curia.  The  service  was  regular  on  Mr.  Rus- 
sell. Though  Mr.  Allen  alone  is  named,  they 
are,  in  effect,  both  of  them  attorneys  in  the 
cause.  It  is  R.  &  A. ,  acting  under  the  firm  of 
A. ;  and  their  rights  and  liabilities  are  the  same 
as  if  both  names  appeared. 

Motion  denied. 

Cited  in-8  Wend.,  666 ;  23  Wend.,  457. 


JACKSON,  ex  dem.  HOOKER,  v.  MATHER. 

Practice — Enumerated  Motions — Costs. 

All  enumerated  motions  are  considered  on  the 
same  footing  as  a  case,  for  the  purpose  of  costs. 

Accordingly,  the  same  counsel  and  attorney's  fees 
are  allowable  for  attending  to  argue  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  evi- 
dence, as  on  a  case.  The  motion  for  a  new  trial  by 
reason  of  newly  discovered  evidence,  is  an  enume- 
rated motion. 

MR.  J.  A.  SPENCER,  for  the  defendant, 
moved  for  a  relaxation  of  costs.  The 
plaintiff  made  affidavits,  in  order  to  move  for 
a  new  trial,  on  newly  discovered  evidence ; 
which  was  noticed  for  several  successive  terms, 
and  placed  on  the  calendar.  The  motion  was 
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finally  abandoned.  On  taxing  the  costs,  the 
commissioner  treated  the  application  as  a  spe- 
cial motion  within  the  Statute,  2  R.  L.,  15,  16,' 
and  would  not  tax  more  than  $1.25  for  attorney 
and  counsel  fees  in  attending  to  argue. 

Mr.  D.  B.  Noxon,  contra,  said  the  Statute, 
2  R.  L.,  15,  16,  giving  a  fee  of  $3.75,  did  not 
extend  to  a  motion  like  the  present  on  affidavit. 
It  is  confined  to  a  case,  properly^ so  called. 

417*]  * Curia.  This  is  clearly  an  enumer- 
ated motion.  The  word  "case,"  in  the  stat- 
ute, is  not  confined  in  meaning  to  a  case  set- 
tled by  a  judge.  The  statute  doubtless  refers 
to  the  distinction,  well  known  when  it  passed, 
between  calendar  and  other  motions.  We  con- 
sider every  enumerated  motion  as  standing  on 
the  same  footing  with  a  case,  for  the  purposes 
of  costs.  The  words  "  special  motion,"  in  the 
statute,  apply  merely  to  non-enumerated  mo- 
tions. 

Motion  granted. 

Cited  in-4  Hill,  312. 


JACKSON,  ex  dem.  BOGERT,  c.  SCHAUBER. 

Practice —  Writ  of  Error —  When  it  \Supersedes 
Execution. 

A  writ  of  error  and  bail  within  4  days  after  judg- 
ment  is  perfected,  supersedes  execution,  though  it 
be  levied ;  and  if  a  writ  of  possession  be  executed, 
restitution  will  be  awarded.  And  a  judge  may  en- 
large the  time,  by  order,  beyond  the  4  days ;  in 
which  case  the  court  will  give  relief,  by  directing 
proceedings  on  the  execution  to  stay,  or  granting 
auch  relief  from  the  operation  of  the  execution,  as 
the  circumstances  require. 

Citations— 1  Cow.,  15  ante  412. 

rPHE  defendant  having  taken  a  bill  of  excep- 
-L  tions  at  the  trial,  intended  to  bring  error. 
At  the  close  of  May  Term,  1827,  this  court  re- 
fused a  new  trial ;  and  within  4  days  after  the 
•judgment  was  perfected  by  the  plaintiff  by  fil- 
ing the  record,  the  defendant,  finding  that  he 
was  going  on  to  execute  writs  of  possession, 
obtained  an  order  from  His  Honor,  Mr.  Justice 
Woodworth,  to  stay  proceedings  for  10  days, 
to  the  end  that  the  defendant  might  bring  er- 
ror, if  he  should  elect  so  to  do.  On  the  13th, 
the  defendant,  finding  that  writs  of  possession 
were  in  the  way  to  be  executed, obtained  another 
order  to  stay  proceedings  till  further  order, 
with  a  view  to  move  this  court  on  the  subject. 
A  writ  of  error  was  brought,  and  bail  in  error 
put  in  June  12,  and  notice  given  to  the  plaint- 
iff's attorney.  Possession  was  not  delivered 
under  the  writ ;  but  it  contained  a  fi.  fa.  for 
costs,  which  was  levied  on  the  defcndant's'prop- 
erty  within  the  4  days. 

Mr.  J.  Sudani,  for  the  defendant,  now  moved 
that  a  supersedeas  of  the  execution  issue. 

Messrs.  L.  II.  Palmer  and  J.  L.  Wendell,  con- 
tra, cited  2  Tidd.  1072,  1073;  2  T.  R.,  44  ;  9 
Johns.,  66;  Willes,  271. 

Curia.  The  plaintiff  had  a  right,  within  4 
days  after  judgment  perfected,  to  take  out  exe- 
418*]  cution,  and  levy;  or  *to  execute  the 
writ  of  possession.  But  it  was  upon  peril  of 
•error  being  brought,  and  bail  given  within  that 
time,  which  operate  as  a  supersedeas;  and  res- 
titution will  follow,  if  necessary.  Vide  Blunt 
v.  Greenwood,  1  Cow.,  15  ;  Jackson  v.  Varick, 
ante,  412.  In  this  case,  that  has  been  done,  in 
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effect,  not  literally  within  the  4  days  ;  but  we 
do  not  doubt  the  power  of  a  judge  to  enlarge 
the  time,  if  done  within  the  4  days  ;  and,  in 
such  case,  this  court  may  grant  relief.  That 
was  done.  Error  was  brought,  and  bail  filed 
within  the  time  limited  by  the  order.  Under 
the  circumstances  of  this  case,  let  all  proceed- 
ings on  the  execution  stay,  until  the  further  or- 
der of  the  court. 
Rule  accordingly. 

Cited  in— 9  Cow.,  220 ;  1  Wend.,  81 ;  2  Wend.,  18 ;  3 
Hill,  248 ;  50  N.  Y.,  435 ;  43  How.  Pr.,  19 ;  9  Abb.  Pr., 
214 ;  1  Duer,  689 ;  2  E.  D.  8.,  281. 


BEEKMAN  v.  BEMUS. 

Practice — Stay  of  Proceedings. 

Where  execution  is  executed,  or  its  execution  be- 
gun, and  more  than  4  days  have  elapsed  from  the 
time  of  perfecting  the  judgment,  and  there  is  no 
order  to  stay  proceedings,  the  court  cannot  relieve 
by  ordering  a  writ  of  error  to  operate  as  a  super- 
sedeas. 

THE  plaintiff's  attorney,  being  informed  that 
the  defendant's  attorney  wished  to  bring 
error,  the  former  promised  to  give  the  latter 
notice  when  he  filed  his  record,  so  that  the  lat 
ter  might  bring  error  and  put  in  bail  in  season 
to  stay  proceedings.  The  record  being  sent  to 
the  plaintiff's  counsel  to  file,  if  he  should  think 
it  proper,  previous  to  amending  the  postea,  a 
motion  for  which  was  in  contemplation,  he 
filed  the  record  ;  and  no  notice  of  this  was 
given  to  the  defendant's  attorney,  till  after  4 
days  had  elapsed  from  the  time  of  filing  it.  A 
fi.  fa.  was,  in  the  meantime,  levied. 

A  motion  was  now  made  for  leave  to  bring 
error,  and  put  in  bail,  so  as  to  stay  execution. 

Mr.  J.  Ellsworth,  for  the  motion. 

Mr.  W.  L.  F.  Warren,  contra,  cited  9  Johns. , 
66  ;  17  Id.,  34  ;  Dunl.  Pr.,  1138. 

Curia.  This  is  the  common  case  of  the  4 
days  expired  after  judgment  perfected,  and  no 
order  to  stay  proceedings.  No  writ  of  error  is 
filed,  or  bail  put  in.  The  execution  *be-  [*419 
ing  levied,  we  cannot  give  relief.  The  defend- 
ant must  rely  on  the  restitution  which  follows 
the  reversal  of  the  judgment,  if  it  shall  be  re- 
versed on  error. 

Motion  denied. 

Cited  in— 11  Barb.,  97 :  1  Duer,  689;  2  E.  D.  S.,  261. 
Fide  Jackson  v.  Schauber,  ante,  417. 


SMITH  e.  INGRAHAM. 

Computation  of  Distance. 

Distance  should  be  computed  by  the  usually  trav- 
eled route ;  not  the  mail  route,  unless  this  be  also 
the  usually  traveled  one. 

E.  a.  Distance  between  the  residence  of  attorneys, 
by  which  to  determine  when  the  service  of  papers 
may  be  on  the  agent. 

MR.  H.  DENIO  moved  for  judgment  as  in 
case  of  nonsuit,  on  proving  service  upon 
the  agent  of  the  plaintiff's  attorney  in  vaca- 
tion. 

Mr.  J.  A.  Spencer,  contra,  read  an  affidavit 
that  the  attorneys  for  the  respective  parties  lived 
within  about  30  miles  of  each  other,  by  the  us- 
ually traveled  road,  though  he  admitted  that 
by  the  mail  route  the  distance  was  more  than 
40  miles. 
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Mr.  Denio  insisted  that  the  rule  allowing  serv- 
ice on  agents,  where  the  attorneys  do  not  reside 
within  40  miles  of  each  other,  had  reference  to 
the  mail  route. 

Curia.  Distance,  in  the  rule,  means  by  the 
usually  traveled  road  ;  not  the  mail  route,  un- 
less this  be  also  the  usual  one. 

Motion  denied. 


JACKSON,  ex  dem.  ROWAN,  v.  JOHNSON. 
Practice — New  Trial — Notice  of. 

Where  a  new  trial  is  granted  on  the  plaintiff's  mo- 
tion, he  must  take  notice  of  it,  and  proceed  to  trial, 
without  notice  from  the  defendant.  If  he  do  not, 
he  may  be  nonsuited.  A  party  obtaining  a  rule,  has 
no  right  to  wait  for  notice  of  it  from  the  adverse 
party. 

MR.   A.  HACKLEY,    for    the   defendant, 
moved  for  judgment  as  in  case  of  non- 
suit. 

42O*]  *Mr.  D.  Russell,  contra,  objected  that 
a  new  trial  had  been  once  granted  on  the  part 
of  the  plaintiff,  and  that  he  had  not  had  notice 
of  the  rule.  That  fact  should  be  shown  before 
this  motion  can  be  made.  Jackson  v.  Wilson, 
9  Johns.,  265. 

Mr.  Hackley  said  that  \^as  the  case  of  a  mo- 
tion for  a  new  trial  made  by  the  defendant. 

Curia.  It  does  not  apply  for  that  reason. 
A  party  who  obtains  a  rule  must  take  notice 
of  it.  There  is  no  propriety  in  his  waiting  for 
a  notice  from  the  adverse  party. 

Motion  granted. 

Cited  in-6  How.  Pr.,277 ;  3  Abb.  N.  S.,  343. 


JACKSON,  ex  dem.  DEWEY,  v.  M'KINNEY. 

Practice — Order  to  Stay  Trial — Costs. 

Where  an  order  to  stay  a  trial  is  obtained,  with  a 
view  to  a  motion,  which  is  denied  with  costs,  the 
costs  of  the  opposite  party  in  preparing  for  trial 
will  be  allowed,  up  to  the  time  of  the  order  to  stay 
being  served. 

THIS  cause  being  noticed  for  trial,  the  de- 
fendant obtained  an  order  to  stay  proceed- 
ings, with  a  view  to  move  that  all  proceedings 
stay,  on  the  part  of  the  plaintiff,  till  security 
for  costs  in  a  former  cause  should  be  filed. 
That  motion  was  now  made. 

Mr.  D.  Russell,  for  the  motion. 

Mr.  R.  Weston.  contra. 

The  Court,  having  denied  it  with  costs,  or- 
dered not  only  the  costs  of  the  motion,  but  also 
the  plaintiff's  costs  of  preparing  for  trial  up  to 
the  time  of  the  service  of  the  order  to  stay,  to 
be  paid  by  the  defendant.  (Vide  1  Cow.,  47  ; 
5  Id.,  269.) 

Rule  accordingly. 
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*SABIN  AND  KELLOGG 
JOHNSON  AND  MANN. 

Practice. 

Where  a  rule  is  granted  on  condition,  it  must  be 
performed  instanter,  i.  e.,  within  24  hours. 

E.  g.,  a  rule  setting  aside  a  default  for  not  plead- 
ing, the  defendant  paying  costs. 

174 


MAY  15, 1826,atN.  Y., the  defendants  moved 
for  and  took  a  rule  setting  aside  a  verdict 
against  them,  with  all  subsequent  proceedings, 
they  paying  the  costs  of  the  trial  and  of  oppos- 
ing the  motion,  the  judgment  to  stand  as  secu- 
rity. June  12,  a  copy  of  this  rule  was  served 
on  the  attorney  for  the  plaintiff.  On  the  13th 
the  costs  were  taxed  under  the  rule  at  $36.46. 
This  was  at  Onondaga,  where  the  attorney  for 
the  plaintiffs  and  the  agent  of  the  defendants' 
attorney  resided.  The  costs  were  immediately, 
on  taxation,  demanded  of  the  latter,  who  re- 
fused to  pay  them.not  being  in  funds  from  his 
client.  But  he  wrote  by  the  next  day's  mail  to 
Troy,  where  the  attorney  for  the  defendants 
resided,  procured  the  money,  and  tendered  it 
to  the  attorney  for  the  plaintiffs  on  the  morn- 
ing of  June  22,  without  any  additional  costs 
after  the  taxation.  The  attorney  for  the  plaint- 
iffs declined  receiving  the  money  ,on  the  ground 
that  is  was  not  paid  instanter.  The  matter  lay 
in  this  situation  till  Aug.  3,  1827,  when  the  de- 
fendants learned  that  the  plaintiff's  attorney 
had  issued  execution. 

A  motion  was  now  made,  in  behalf  of  the 
defendants,  to  set  it  aside  as  irregular. 

Mr.  J.  P.  Cushman,  for  the  motion. 

Mr.  D.  W.  Forman, contra, cited  1  Dunl.Pr., 
353  ;  2  Cow.,  598-600,  note  b;  Tidcl  Pr.,  508, 
note  y;  Imp.  K.  B.  Pr.,  252. 

Curia,.  The  plaintiffs  were  regular.  Their 
proceedings  were  set  aside,  the  defendants  pay- 
ing costs.  No  particular  time  being  mentioned 
in  the  rule,  it  was  the  duty  of  the  defendants 
to  pay  instanter,  that  is  to  say, within  24  hours. 
Under  the  circumstances,  however,  the  de- 
fendants *may  take  their  motion,  on  [*422 
paying  the  taxed  costs,  with  those  upon  this 
motion,  (a) 

(a)  The  same  rule  was  held  at  this  term  in  Miller 
v.  Heath,  ante,  101.  The  rule  as  finally  drawn  up 
in  that  case  was,  that  the  defendants  have  leave  to 
withdraw  the  demurrer,  on  pleading  and  paying 
costs.  The  costs  were  paid  in  season ;  but  the  de- 
fendants did  not  plead,  insisting  that  they  had  the 
usual  time,  20  days.  The  plaintiff  proceeded,  and 
took  judgment  after  executing  a  writ  of  inquiry  ; 
and  this  court  would  not  set  aside  the  proceedings 
except  on  payment  of  costs. 


SUTFIN,  Manucaptor  of  STJTTON. 

Practice— Notice  of  Special  Bail— Effect  of— Fil- 
ing of  Sailpiece — Surrender. 

Notice  of  special  bail  from  the  defendant's  attor- 
ney, warrants  the  plaintiff  in  proceeding  to  judg- 
ment and  execution  against  the  bail  named  in  the 
notice,  though  the  bailpiece  be  not,  in  fact,  filed. 

Where  the  filing  of  the  bailpiece  was  omitted  by 
mistake,  judgment  being  taken  against  the  bail,  the 
court  ordered  it  to  be  filed  nunc  pro  tune.  And  as 
the  bail  had. in  fact,  been  prevented  by  the  omission, 
from  surrendering  their  principal,  they  were  al- 
lowed to  surrender  in  30  days ;  and  have  an  exonere- 
tur  entered,  on  paying  all  costs. 

rpHE  plaintiff's  attorney  in  the  original  cause, 
J-  having  received  notice  from  the  attorney 
of  Sutton,  the  defendant,  that  Sutfin,  the  de- 
fendant in  this  suit,  had  become  special  bail, 
proceeded  to  judgment  against  the  principal 
and  afterwards  against  the  bail.  The  judgment 
against  the  latter  was  perfected  in  May  Term 
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last,  and  nfi.fa.  issued  and  levied.  The  capi- 
as ad  respondendum,  in  the  last  suit,  was  return- 
able on  the  last  return  day  of  Feb.  Term.  In- 
termediate this  and  May  Term,  the  bail  made 
diligent  search  in  the  various  clerk's  offices  of 
this  court  for  the  bailpiece,  with  a  view  to  ef- 
fect a  surrender  of  his  principal,  on  copies  to 
be  procured.  None  was  found  on  file. 

It  now  appeared  that  a  bailpiece  had  been 
duly  acknowledged,  and  left  to  file  with  the 
attorney  of  Sutton,  but  he  had  forgotten  to 
file  it. 

A  motion  was  made,  for  the  defendant,  to  set 
aside  the  proceedings  against  the  bail  as  irreg- 
ular; and, on  the  other  side,  to  file  the  bailpiece 
nunc  pro  tune. 

Mr.  J.  Taylor,  for  the  defendant,  cited  1  R. 
L  823  sec.  2  ;  5  Cow.,  25  ;  Id.,  420  ;  Laws  N. 
Y.,  1818,  p.  279,  sec.  5. 

423*]  *Mr.  'H.  V.  R.  Schermerhorn.  contra, 
cited  6  Cow.,  390. 

Curia.  The  proceedings  on  the  part  of  the 
plaintiff  are  regular.  He  had  a  right  to  rely 
on  the  notice  of  bail,  and  go  on  as  if  the  bail- 
piece  had  been  actually  filed.  Let  it  now  be 
filed  nunc  pro  tune. 

But,  as  the  defendant  has.  in  fact,  been  pre- 
vented from  surrendering,  by  the  mistake  in 
omitting  to  file  the  bailpiece,  he  may  now  sur- 
render within  30  days,  and  have  his  exoneretur 
entered  on  payment  of  the  costs  of  the  suit 
against  him,  and  of  this  motion. 

Rule  accordingly. 

Cited  in— 9  Wend.,  479 ;  81  N.  Y.,  93 ;  20  How.  Pr., 
20  ;  Abb.  Pr.,  84. 


THE  PEOPLE,  ex  rel.  MALLARD, 

v. 
THE  JUDGES  OF   MADISON   COUNTY. 

Practice —  Want  of  Jurisdiction —  Gouts. 

Where  an  appeal  is  quashed  or  dismissed  by  the  C. 
P.,  for  want  of  jurisdiction,  they  have  no  power  to 
award  any  costs  beyond  those  of  the  motion. 

Not  having  jurisdiction  of  the  cause,  it  fails  as  to 
general  cosfca. 

fpHE  return  to  the  alternative  mandamus 
I  granted  in  February  Term  last,  as  stated  in 
S.  C.,  6  Cow.,  594,  agreed  substantially  with 
the  facts  mentioned  there,  except  that  now  it 
was  shown  affirmatively,  that  the  appellee  did 
not  discover  the  defect  in  the  bond  till  during 
the  trial,  and  just  before  the  motion  to  dismiss 
the  appeal, 

Mr.  J.  Foote,  moved  for  a  peremptory  man- 
damus. 

Mr.  P.  Oridley,  contra. 

Curia.  The  case  is  not  essentially  varied 
from  what  it  was  upon  the  affidavits  originally 
presented.  It  was  the  business  of  the  appellee 
to  search,  and  find  out  whether  the  proceedings 
were  regular  or  not,  in  the  first  instance  ;  and 
before  the  cause  was  noticed  a  third  time  for 
trial.  This  consideration  alone  is  sufficient  to 
deny  him  costs,  beyond  those  of  the  motion  to 
quash. 

But  we  go  on  another  ground  in  this  class  of 
cases.  The  appeal  is  dismissed  for  want  of  juris- 
diction in  the  cause.  Not  having  jurisdiction 
of  that,  the  general  costs  cannot  be  awarded. 
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*They  are  incident  to  the  cause.  Juris-  [*424 
diction  failing  as  to  the  principal,  it  must  also 
fail  as  to  the  incident.  All  that  remains,  is  a 
jurisdiction  of  the  parties  and  motion,  as  to 
which  motion  alone,  costs  can  be  given. 

Peremptory  mandamus  granted. 

Limited— 36  Barb.,  249. 

Cited  in— 17  Wend.,  69 ;  2  Paige,  299 ;  8  Abb.  Pr.,  291. 


THE  UTICA  BANK  t».  KIBBE. 

Practice — Milage. 

Milage  on  habeas  corpus  ad  testlflcandum  to  be 
computed  both  for  going  and  returning. 

THE  court  decided  that  fees  to  the  sheriff  for 
bringing  up  a  prisoner,  a  witness  for  the 
plaintiff,  on  a  habeas  corpus  ad  teslificandum, 
should  be  computed  for  the  distance  of  both 
going  to  and  returning  from  the  place  of  trial. 
(Vide  2  R.  L.,  20.) 

Mr.  O.  C.  Branson,  for  the  plaintiff. 
Mr.  M.  Hoffman,  for  the  defendant. 

Cited  in— 3  Wend.,  431. 


Ex  PART*:  JOHNSON. 

Practice — Sheriff—  Replevin. 

The  sheriff  received  a  plaint  in  replevin,  on  which 
he  delivered  the  property:  but  omitted  to  summon 
the  defendant,  till  after  the  next  term.  The  C.  P. 
set  aside  the  summons  as  irregular.ordering  an  alias 
summons  to  issue ;  and  holden  well. 

A  PLAINT  in  replevin  was  issued,  and  de- 
ix  livered  to  the  Sheriff  of  Washington  Co., 
against  the  relator,  at  the  suit  of  Herroun,  be- 
fore the  December  Term  of  the  C.  P.  of  that 
county,  1826.  Upon  this  plaint  the  goods  were 
delivered  :  but  the  defendant  was  not  sum- 
moned till  after  the  December  Term.  The  sum- 
mons was  to  appear  at  the  March  Term  there- 
after. The  C.  P.  afterwards  ordered  the  sum- 
mons and  subsequent  proceedings  to  be  set 
aside,  with  leave  to  the  plaintiff  to  issue  an 
alias  summons,  returnable  at  that,  or  the  next 
term. 

A  motion  was  now  made  for  a  mandamus, 
commanding  the  judges  of  the  C.  P.  to  vacate 
the  rule  for  an  alias  summons :  1.  Because 
there  could  be  no  alias,  for  want  of  a  previous 
summons  remaining  :  2.  Because  the  Statute 
1  *R.  L.,  91,  see.  1,  declares  that  thede-[*425 
fendant  shall  be  summoned  to  appear  at  the 
next  Court  of  C.  P.  after  the  plaint  issues,  or 
the  chattels  are  delivered. 

Curia.  We  think  the  C.  P.  were  right.  The 
plaint  was  in  the  nature  of  an  original,  which 
commands  a  summons  ;  and,  not  being  exe- 
cuted by  notice  to  the  party,  is  no  reason  why 
the  process  should  wholly  fail.  The  second 
authority  to  summon  the  defendant  was  in 
nature  of  an  alias.  At  any  rate,  calling  it  so  in 
the  rule,  or 'elsewhere,  will  not  vitiate  it.  The 
statute  is  merely  directory  to  the  sheriff.  No 
doubt,  it  is  his  duty  to  summon  the  party,  if 
he  can.  But  if  he  fails  to  do  his  duty,  this  is 
no  reason  'Why  the  plaintiff  should  lose  his  suit. 
The  motion  must  be  denied. 

Motion  denied. 
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STAKES  v.  CAMPBELL. 

Pleading  —  Amendment. 

The  general  issue  and  infancy  being  pleaded,  on  a 
general  verdict  for  the  plaintiff,  his  attorney,  by 
mistake,  drew  the  pottea  so  as  to  cover  only  the  first 
issue  :  and  a  writ  of  error  was  brought  to  the  Court 
of  Errors,  upon  which  issue  was  joined, 

Held,  that  the  postea  should  be  amended,  so  as  to 
embrace  both  issues. 


action  was  brought  in  the  C.  P.  of  the 
1  City  and  County  of  N.  Y.  The  defendant 
there  pleaded  two  pleas—  the  general  issue  and 
infancy.  To  the  latter  the  plaintiff  demurred  ; 
upon  which  judgment  was  for  the  defendant. 
On  error  to  this  court,  that  judgment  was  re- 
versed, and  the  defendant,  by  leave,  put  in  an 
amended  special  plea  of  infancy.  S.  C.,  5  Cow., 
21.  Upon  this,  the  plaintiff  took  issue,  and  the 
cause  was  tried  at  the  N.  Y.  Circuit  in  Jan. 
last,  on  both  issues,  when  a  general  verdict  was 
found  for  the  plaintiff  ;  on  which  judgment 
was  entered.  The  defendant  brought  a  writ  of 
error  to  the  Court  of  Errors;  upon  which  issue 
was  joined,  and  the  cause  noticed  for  argu- 
ment. The  plaintiff,  by  mistake,  in  drawing 
up  the  postea,  did  not  make  it  pass  on  the  issue 
upon  the  special  plea  ;  so  that  the  finding  was 
entered  as  general,  that  the  defendant  was 
guilty,  in  manner,  &c.,  without  regarding  the 
second  issue.  These  facts  being  shown  by  the 
affidavit  of  the  plaintiff's  attorney, 
426*]  *Mr.  G.  C.  Bronton,  now  moved  to 
amend  the  posted,  so  as  to  make  it  cover  both 
issues.  He  cited  1  R.  L.,  117,  118,  sec.  6  ;  3 
Johns..  95  ;  Tidd  Pr.,  810;  Col.  Cas.,  41  ;  1 
Cai.,  394,  note,  a;  3  Johns.,  526;  Tidd  Pr., 
811  ;  Id.,  662.  He  said,  Petriev.  Hannay,  3  T. 
R.,  659  ;  Doe  v.  Perkins,  Id.,  749,  and  2  Archb. 
Pr.,  242,  were  in  point  for  this  particular 
amendment. 

Mr.  J.  Pldtt,  contra,  said  the  case  of  Tillot- 
«on  v.  Cheetham,  4  Johns.,  499,  in  the  Court  of 
Errors,  was  in  point  against  this  amendment, 
at  the  present  stage  of  the  cause.  The  Court  of 
Errors  will  not  regard  an  amendment,  after  is- 
sue of  in  nullo  est  erratum. 

Curia.  "We  cannot  say  how  this  question 
may  be  viewed  in  the  Court  of  Errors,  nor  what 
effect  may  be  given  to  the  amendment  sought; 
but  this  is  a  very  common  case  of  amendment, 
fully  warranted  by  precedent,  and  we  feeljt 
our  duty  to  allow  it. 

Motion  granted. 

Cited  in—  7  Wend.,  412. 


JACKSON,  ex  dem.  THOMPSON  ET  AL., 
THOMPSON  ET  AL. 

Practice — Rule  for  Judgment  as  in  case  of  Non- 
suit— Entry  of  Judgment — Costs. 

On  the  rule  for  Judgment  as  in  case  of  nonsuit, 
titei,  Ac.,  if  it  be  not  complied  with,  judg-ment  may 
be  entered  nttnc  pro  tune  as  of  the  term  when  the 
rule  was  taken,  though  another  term  is  suffered  to 
elapse  before  the  second  rule  is  entered. 

And  in  the  latter  case,  semhle,  that  it  may  also  be 
entered  as  of  the  previous  term  intermediate  the 
entry  of  the  1st  and  2d  rule. 

The  demand  of  costs  under  the  rule  nisi,  for  judg- 
ment as  in  case  of  nonsuit  in  ejectment,  may  be  of 
any  one  of  the  lessors ; 

Or,  semble,  of  the  plaintiff's  attorney. 

Citations— 1  Cai.,  154,155. 
lli 


A  T  February  Term  last,  the  defendants  ob- 
Q.  tained,  on  motion  for  judgment  as  in  case 
of  nonsuit  for  not  proceeding  to  trial,  a  rule 
that  the  motion  be  granted,  unless  the  plaintiff 
should  stipulate  to  try  at  the  next  circuit,  and 
pay  certain  costs.  The  stipulation  was  given, 
and,  May  81  last,  the  costs,  being  first  duly 
taxed,  were  demanded  of  A.  Neeley,  one  of 
the  lessors  of  the  plaintiff.  Not  being  paid 
within  the  20  days,  June  21  the  defendants 
*entered  a  rule  for  judgment  of  non-  [*427 
suit  nunc  pro  tune,  as  of  February  Term. 

The  plaintiff  treated  the  judgment  as  a  nul- 
lity, and  proceeded  with  his  cause  at  the  cir- 
cuit; where,  the  defendants  refusing  to  appear, 
a  nonsuit  was  entered  for  not  confessing  lease, 
&c. 

Motions  were  now  made  by  the  defendants, 
to  set  aside  the  nonsuit,  &c.,  and  by  the  plaint- 
iff to  set  aside  the  judgment  as  in  case  of  non- 
suit. It  was  agreed  by  the  counsel,  that  both 
must  depend  on  the  regularity  of  the  latter. 

Mr.  J.  A.  Spencer,  for  the  plaintiff,  ob- 
jected that  the  judgment  as  in  case  of  nonsuit 
was  irregular,  for  two  reasons:  1.  Because  it 
was  entered  as  of  February  Term,  whereas  it 
should  have  been  as  of  May  Term.  2. That  the 
demand  of  costs  should  have  been  of  the  at- 
torney for  the  plaintiff,  who  represented  all  the 
lessors  of  the  plaintiff,  or  of  all  the  lessors,  not 
one  of  them.  To  the  latter  point,  he  cited 
Dunl.  Pr.,  320,  321.  360,  561. 

Mr.  G.  B.  Tfiroop,  contra, 

Curia.  The  rule  for  judgment  was  regular- 
ly taken,  as  of  February  Term,  when  the  orig- 
inal rule  was  entered.  In  this  case,  perhaps, 
it  would  have  been  well,  either  as  of  February 
or  May  Term. 

The  costs  were  properly  demanded  of  one  of 
the  lessors  of  the  plaintiff.  On  the  authority 
of  Gilliland  v.  Morrell,  I  Cai.,  154,  155,  a  de- 
mand,either  of  the  party  or  the  attorney,  seems 
to  be  sufficient,  in  order  to  a  judgment  upon 
this  rule  nisi. 

But,  under  the  circumstances  of  the  case, we 
set  aside  the  nonsuit  at  the  circuit,  and  the 
judgment  as  in  case  of  nonsuit,  all  costs  to  be 
paid  by  the  plaintiff, with  a  view  that  the  cause 
may  be  tried  on  its  merits. 

Rule  accordingly. 


*Ex  PARTE  ANNA  BROOKS.  [*428 

Practice— Execution  of  Appeal  Bond. 

On  appeal  from  a  justice's  court,  the  appeal  bond 
must  be  executed  by  the  party.or  one  of  the  parties 
appealing. 

Executing:  by  the  surety  alone  is  not  sufficient. 

Citation— 5  Cow.,  34,  35. 

npHE  relator  attempted  to  appeal  to  the  Mad- 
-L  ison  C.  P.  from  a  judgment  before  a  justice 
in  favor  of  Bennet  against  her;  but  the  bond 


the  appeal,  it  not  appearing  that  there  was  any 
authority  in  the  attorneys  to  execute  the  bond. 
The  court  also  held  that  it  was  not  sufficient 
for  a  surety  alone  to  execute. 

Now.on  a  motion  for  a  mandamus  command- 
ing the  C.  P.  to  proceed  with  the  cause. 

COWEN  7. 


1827 


THE  PEOPLE  v.  BKEESE. 


428 


This  Court  held  that  the  C.  P.  were  right.no 
authority  in  the  attorneys  being  shown.  They 
said  the  bond  must  be  executed  by  the  party  or 
by  one  of  the  parties,  and  so  were  the  cases  of 
People  v.  Judges  of  Dutches*,  and  Exparte  Hoi- 
brook,  5  Cow.,  34,  35.  All  the  parties  need  not 
execute,  but  some  or  one  of  them  must.  The 
statute  is  express,  that  the  party  shall  execute, 
and  we  have  usually  construed  it  with  great 
strictness.  We  are  made  to  say,  in  one  of  the 
cases  cited,  that  the  execution  of  the  bond  by  a 
surety  was  enough,  and  that  the  party  need  not 
execute.  We  think  we  must  have  been  mis- 
understood by  the  reporter.  At  any  rate;  it 
was  not  necessary  to  go  so  far  in  either  of  those 
cases,  for  one  or  more  of  the  parties  had  ex- 
ecuted regularly.  The  dictum,  if  pronounced, 
was.  therefore,  obiter;  and  we  avail  ourselves 
of  this  occasion  to  correct  it. 

Motion  denied. 

Cited  in— 1  Wend.,  20;  4  Paige,  275. 


429*]  *THB  PEOPLE  ».  BREE8E  ET  AL. 

Evidence — Judicial  Notice  Taken  of  Division  of 
State  into  Towns — Indictment. 

The  courts  take  judicial  notice  of  the  civil  divis- 
ions of  the  State  into  towns,  &c.,  by  statute. 

Therefore,  where  an  indictment  described  the  de- 
fendants as  late  of  TJ.,  in  the  County  of  Oneida;  and 
then  laid  the  offense  at  P.,  in  said  county;  F.  being-, 
in  truth,  in  the  County  of  H.;  held,  that  this  was 
equivalent  to  laying  the  offense  in  the  latter  county, 
F.  being  a  town  created  by  public  statute. 

ON  certtorari  from  the  General  Sessions  of 
Herkimer  Co. 

The  defendants  were  convicted  of  a  riot  in 
June  last,  at  the  Herkimer  Sessions. 

The  indictment  was.  in  the  margin,  "Herki- 
mer County,  ss.,"  and  the  first  count  stated 
"that.ata  court  of  General  Sessions,&c.  .holden 
In  and  for  the  County  of  Herkimer,  &c.,  be- 
fore, &c.,  J.  C.  (and  others),  good  and  lawful 
men  of  the  county  aforesaid,  &c.,  do,  upon 
their  oaths  present,  that  N.  J.  (and  others,  the 
defendants),  late  of  Utica,  in  the  County  of 
Oneida,  did,  heretofore,  to  wit:  on,  &c.,  at  the 
Town  of  Frankfort,  in  said  county,  with  force 
and  arms,  &c.."  commit  the  riot  complained  of. 
The  other  counts  were  framed  substantially  in 
the  same  way. 

Mr.  8.  Beardsley,  for  the  defendants,  now  in- 
sisted that  the  offense  must  be  taken  as  laid  in 
Oneida  Co,:  and  the  court  below,  therefore, 
had  no  jurisdiction.  He  said,  mentioning  a 
Bounty  in  the  margin  of  the  caption, or  the  body 
of  it,  as  to  the  place  of  the  court,  and  whence 
the  grand  jury  came,  was  no  part  of  the  in- 
dictment; and  could  not  be  considered  as  con- 
stituting a  venue.  (1  Chit.  Cr.  L.,  326,  327, 
235,236,267.)  The  venue  is  matter  of  substance. 
{Id.,  146.)  When  one  county  is  laid  in  the  mar- 
gin, and  another  in  the  body  of  the  indictment, 
it  is  perfectly  settled,  that  a  place  afterwards 
mentioned  is  referable  to  the  county  last  named; 
not  to  the  county  in  the  margin.  (1  Chit.  Cr. 
L.,  194;  3  P.  Wms.,  496;  Cro.  Eliz.,  101,  137, 
606,  751;  2  Hawk.,  ch.  25,  sec.  34;  2  Hale,  166, 
180;  2  Ld.  Raym.,  888,  1304;  Cro.  Eliz.,  184; 
1  Saund.,  308,  note  1;  1  Chit.  PI., 279;  2  East, 
66.) 
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Mr.  G.  H.  Feeter,  Dist.  Atty.,  contra.  The 
words,  late  of  Utica,  &c.,  are  merely  descrip- 
tive of  the  defendants'  residence — no  part  of 
the  charge,  and  may  be  rejected  *as  [*43O 
surplusage.  (1  Chit.  Cr.  L.,  294.)  But  if  other- 
wise, here  Frankfort  is  capable  of  two  mean- 
ings or  references;  and  the  court  will  take  that 
which  shall  support  the  indictment.  (1  Chit. 
Cr.  L.,  238,  239,  note  h;  5  East,  257.)  This 
court  will  read  and  understand  the  indictment 
as  they  believe  the  court  below  did.  (Cowp. , 
229.)  No  fact  is  alleged  to  have  happened  in 
Oneida  Co.  The  words  "Frankfort,  in  said 
county,"  necessarily  refer  to  the  County  of 
Herkimer.  Frankfort  is  a  town  in  the  latter 
county,  created  by  public  statute,  and  the  court 
will  take  judicial  notice  where  it  lies.  This  was 
lately  held  by  this  court  in  The  People  v.  Dewey, 
M.  8. ,  where  they  took  notice  that  Hounsfield 
is  in  Jefferson  Co. 

Mr.  Beardsley,  in  reply,  said  the  court  might 
possibly  notice  that  Frankfort  lies  in  Herkimer, 
if  the  allegation  as  to  the  town  were  at  all  ma- 
terial in  giving  jurisdiction;  but  it  is  not.  Noth- 
ing of  place  is  material  except  the  county. 

Curia.  We  think,  on  the  last  ground  taken 
by  the  DistrictAttorney.this  indictment  is  sus- 
tainable. We  do  notice  the  civil  divisions  of 
the  State,  created  by  statute.  It  was  so  held  in 
the  M.  S.  case  cited.  Saying  the  offense  was 
committed  in  Frankfort.atown  which  we  know 
is  in  Herkimer,  was,  therefore,  equivalent  to 
an  express  allegation  that  it  was  committed  in 
Herkimer. 

It  being  understood  by  the  counsel  that,  if 
this  court  held  the  indictment  good,  the  record 
should  be  remitted,  to  the  end  that  the  sessions 
might  give  judgment,  no  sentence  was  here 
given;  but  the  decision  was  received  as  advi- 
sory to  the  court  below. 

Cited  in-37  N.  Y.,  190:  1  Hun,  384;  3  Hun,  167;  23 
Hun,  582;  3  T.  &  C.,  509;  5  T.  &  C.,  268: 19  O.  St.,  418. 


*JACKSON,  ex  dem.  WILKINS,  [*431 


LAMB. 

Conveyance  by  Lease  and  Release — Ancient  Lease 
as  Evidence — Presumption  of  Release. 

A  lease  of  a  large  tract  of  land,  purporting  to  be 
the  foundation  for  a  conveyance  by  lease  and  re- 
lease, being  produced;  with  proof,  that  the  lease  was 
found  among  the  papers  of  the  lessee  at  his  death, 
and  also  proof  of  a  corresponding  possession  of  a 
small  part  of  the  premises  for  40  years,  and  of  two 
other  small  parts  for  20  years,  and  the  release  of  a 
rent  and  reversion  of  another  small  part,  by  persons 
claiming  under  the  lessee,  with  payment  of  rent; 
held,  that  this  would  warrant  a  jury  in  presuming  a 
release :  the  possession  and  other  acts,  as  far  as  they 
appeared,  being  in  accordance  with  the  lease. 

Held,  also,  that  the  lease  itself  was  sufficiently 
proved  as  an  ancient  deed. 

T7JECTMENT  for  part  of  lot  No.  1,  in  the 
Jut  subdivision  of  lot  No.  1,  in  the  9th  allot- 
ment of  the  patent  of  Kayaderosseras  ;  tried 
at  the  Saratoga  Circuit,  Dec.  11,  1824,  before 
Walworth,  Circuit  J. 

At  the  trial,  the  plaintiff  deduced  a  title  from 
Peter  Fauconier,  one  of  the  patentees,  to 
Thomas  Clark  and  Peter  Winnie,  for  one  thir- 
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teenth  part  of  the  patent  of  Kayaderpsseras  ; 
and  showed  that  Winnie,  being  seised  in  fee  of 
the  one  undivided  half  of  the  13th,  Aug.  28, 
1753,  devised  all  his  real  estate  to  several  per- 
sons, and  died  so  seised,  the  devisees  surviv- 
ing. That  Dec.  20,  1770,  the  patent  was  par 
titioned.  Lot  No.  1,  in  the  9th  allotment,  and 
one  lot  in  each  of  the  other  25  allotments  of 
the  patent,  were  drawn  to  the  share  of  Peter 
Fauconier  ;  the  one  half  of  all  which  lots  so 
drawn,  being  set  off  in  this  form  to  Winne,  or 
his  devisees. 

The  plaintiff  then  produced  certain  frag- 
ments, or  mutilated  parts  of  a  lease,  from  the 
devisees  to  Daniel  Campbell,  bearing  date 
Sept.  7, 1774,  of  one  half  the  several  lots  which 
had  been  drawn  to  the  share  of  Fauconier. 
This  lease  was  for  the  term  of  one  year,  reserv- 
ing the  rent  of  a  pepper  corn,  .and  recited  that 
the  object  of  giving  it  was  the  support  of  a 
release  in  fee.  The  lease  was  in  four  separate 
pieces.  The  counsel  for  the  defendant  objected 
to  its  being  received  in  evidence,  unless  its  ex- 
ecution was  first  proved,  with  the  execution  of 
a  release  from  the  lessors  named  in  it  to  Camp- 
bell, the  lessee.  But  the  counsel  for  the  plaint- 
iff stating  that  he  would  accompany  the  lease 
with  evidence  of  possession  under  it,  for  more 
than  30  years,  and  evidence  to  show  that  a  re- 
lease was  probably  executed,  and  had  been  lost, 
the  judge  permitted  the  lease  logo  to  the  jury. 
The  plaintiff  then  introduced  a  witness,  who 
testified  that  the  pieces  produced  were  found 
432*]  by  him  in  possession  *of  Joseph  C. 
Yates,  Esq.,  in  a  chest  of  old  papers  belonging 
(as  the  witness  supposed)  to  the  estate  of  Dan- 
iel Campbell  (the  lessee),  now  deceased.  That 
at  the  time  he  found  them,  they  appeared  in 
the  same  mutilated  condition  as  now.  That 
Joseph  C.  Yates  was  reputed  to  be  one  of 
Campbell's  executors.  The  plaintiff  then  in- 
troduced John  S.  Vroman  as  a  witness,  who 
testified  that  he  understood  the  papers  of  Camp- 
bell had  been  buried  in  the  Revolutionary 
War ;  had  gotten  wet ;  and,  in  consequence, 
many  of  them  had  become  mutilated  ;  that  he 
had  seen  them  in  a  state  of  mutilation  and  ap- 
parent injury  as  early  as  1801  or  1802;  and  con- 
veyed them  from  Campbell's  to  Judge  Yates', 
in  that  State,  in  1812. 

The  judge  permitted  the  plaintiff's  counsel 
to  exhibit  the  lease  to  the  jury,  without  any 
other  proof;  stating  that  if  the  plaintiff  proved 
a  possession  conformable  to  the  lease,  he  should 
leave  it  to  the  jury,  as  matter  of  fact,  to  deter- 
mine whether  the  pieces  were  parts  of  one  in- 
strument ;  and  whether  a  release  had  been  ex- 
ecuted and  lost  by  time  and  accident. 

The  plaintiff  then  proved  the  will  of  Camp- 
bell, dated  July  16.  1801,  devising  all  his  real 
estate,  not  leased  or  under  contract  for  lease 
(which  included  the  premises  in  question),  to 
his  wife,  Angelica  Campbell,  in  fee ;  and  a 
lease  from  her,  dated  June  14,  1811,  of  the 
premises  in  question,  to  Wilkins,  the  lessor  of 
the  plaintiff.  By  the  same  will,  D.  Campbell 
devised  all  his  rents  in  fee  to  his  wife  for  life; 
and  after  her  death  to  his  brother  John,  and 
his  three  children,  to  wit :  Edward,  Alexan- 
der and  Sally,  in  fee.  D.  Campbell  died  in 
1802. 

This  was  followed  on  the  part  of  the  plaint- 
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iff,  by  proof  of  a  release  from  Edward  Camp- 
bell, one  of  D.  Campbell's  devisees,  dated  in 
1813,  to  Nathaniel  Daniels,  of  the  rent  due 
upon,  and  reversion  in  lot  No.  5,  in  the  17th 
allotment.  The  plaintiff  also  introduced  and 
proved  various  leases  in  fee,  from  Daniel 
Campbell  ;  one  to  F.  W.,  dated  Apr.  20,  1785, 
for  part  of  lot  No.  5,  in  the  14th  allotment ; 
one  to  H.  P.  A.,  for  part  of  the  same  lot  5, 
dated  Feb.  4,  1794,  under  which  the  lessee  bad 
been  in  possession  *for  more  than  20  [*433 
years,  with  two  other  leases — one  of  a  lot  in 
the  14th,  and  another  of  a  lot  in  the  21st  allot- 
ment. The  plaintiff  also  proved  that  the  ten- 
ants had  paid  rent  on  the  above  leases  to  Dan- 
iel Campbell,  and  afterwards  to  his  devisee, 
Angelica,  for  many  years.  These  lands  so 
leased,  were  among  the  lands  drawn  to  the  share 
of  Fauconier,  and  which  were  included  in  the 
mutilated  lease  to  Campbell. 

It  was  also  proved  by  the  plaintiff,  that  a 
part  of  lot  No.  1,  distinct  from  the  premises  in 
question,  was  held  under  D.  Campbell,  and  a 
clearing  made  by  one  Wilsie,  40  years  before 
the  trial  ;  and  that  the  possession  had  been 
continued  to  the  time  of  the  trial,  under  the 
same  title. 

The  judge  charged  the  jury  that  the  testi- 
mony relative  to  the  mutilation  of  papers,  in 
connection  with  the  fact,  that  part  of  this  lot 
had  been  held  under  the  Campbell  title  40years; 
and  that  all  the  other  lots  of  which  any  evi- 
dence had  been  given,  were  held  in  fee  under 
this  title,  and  the  pepper  corn  lease  reciting 
that  it  was  given  to  support  a  release  in  fee, 
would  justify  them  in  finding  that  a  release 
was  given,  and  that  it  had  been  lost  by  time 
and  accident.  That  if  they  were  satisfied  of 
that  fact,  it  would  show  a  title  in  Mrs.  Camp- 
bell at  the  time  of  giving  the  lease  to  Wilkins. 

The  jury  found  for  the  plaintiff. 

Various  evidence  was  given  and  various 
points  raised  at  the  trial,  and  at  bar,  beside 
what  related  to  the  proof  of  the  lease,  and  the 
right  of  the  jury  to  presume  a  release  ;  but,  as 
the  Supreme  Court  regarded  them  as  matters 
of  fact,  properly  submitted  to,  and  disposed  of 
by  the  finding  of  the  jury,  it  is  not  necessary 
to  notice  them  here. 

Mr.  8.  G.  Huntington,  for  the  defendant,  now 
moved  for  a  new  trial,  on  the  ground,  among 
others,  that  the  plaintiff  had' failed  in  making 
out  a  conveyance  to  D.  Campbell.  He  cited 
10  Johns.,  475;  3  Johns.  Cas.,  109. 

Mr.  J.  L.  Viele,  contra,  referred  to  1  Phil. 
Ev.,  121,  and  cases  cited  ;  Cowp.,  102  ;  11 
East,  488;  9  Johns.,  169;  10  Johns.,  377. 

*Ouria,  per  SAVAGE,  Ch.  J.  All  [*434 
that  was  wanting,  to  complete  the  plaintiff's 
title,  was  a  release  from  the  devisees  of  Peter 
Winnie.  The  facts  are  certainly  sufficient  to 
warrant  the  presumption  of  a  release.  The 
lease  for  a  year,  preserved  for  a  long  time 
among  Campbell's  papers,  the  possession  of  40 
years  upon  part  of  lot  No.  1,  and  the  posses- 
sion of  other  lots  in  the  patent  belonging  to 
the  same  right,  are  abundantly  sufficient  to 
authorize  the  presumption. 

New  trial  denied. 

Overruled— 3  Hill..  79. 

Cited  in— 22  Wend.,  283 :  21  N.  Y.,  211;  26  Barb.,  408: 
17  Abb.  Pr.,  133;  10  Bos.,  119. 
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PACKARD  ET  AL. 

v. 
HILL,  Impleaded  with  RASKINS. 

Practice — Nonsuit — as  to  One  Count— Damages 
— Pleading  of  Judgment,  should  show  in  what 
Court  Obtained— Authentication  of  Foreign 
Judgment — Demurrer— Contract  to  Idemnify 
Against  Suits — May  Include  Arbitration — 
Evidence  of  Payment — Parties. 

A  plaintiff  who  is  nonsuited,  though  out  of  court, 
may  yet  appear  and  move  to  set  aside  the  nonsuit. 

A  nonsuit  as  to  one  count  is  not  a  nonsuit  as  to 
others;  and  the  plaintiff  may,  notwithstanding:,  pro- 
ceed upon  the  others  in  a  regular  course. 

But  on  a  venire  tarn  quam,  to  try  an  issue  as  to  one 
count,  and  assess  contingent  damages  on  demurrer 
to  others,  if  the  plaintiff  be  nonsuited  as  to  the  is- 
sue, he  cannot  proceed  to  assess  contingent  damages 
on  the  counts  demurred  to. 

In  pleading  a  judgment,  the  party  should  show  in 
what  court  it  was  obtained ;  and  cannot  say,  gener- 
ally, it  was  in  a  court  having^  competent  jurisdic- 
tion. 

And  in  declaring  on  a  promise  to  idemnify  against 
a  recovery  of  moneys,  it  is  not  sufficient  to  aver, 
generally,  that  the  plaintiff  was  compelled  to  pay. 

But  held,  that  the  pleading  in  both  instances  is 
good  on  general  demurrer;  the  defects  being  formal. 
The  contract  was  to  idemnif  y  the  plaintiffs,  against 
expenses  incurred  by  them,  or  their  agents.  The 
averment  was,  that  one  of  the  plaintiffs,  as  agent  of 
all  the  plaintiffs,  had  been  damnified.  Held,  good  on 
general  demurrer. 

Showing  the  copy  of  a  foreign  judicial  record, 
certified  by  a  clerk  having  the  custody  of  the  rec- 
ords of  the  court  in  which  judgment  was  rendered, 
the  handwriting  of  the  clerk  being  proved,  and  the 
court  having  no  seal,  is  a  sufficient  authentication, 
and  entitles  it  to  be  read  in  evidence  here ;  especial- 
ly, where  it  is  proved  further,  that  the  record  is  au- 
thenticated in  the  usual  form  of  those  sent  to  be 
used  as  evidence  in  a  foreign  country. 

Parts  of  a  record  are  properly  admissible  in  evi- 
dence. The  whole  is  not  necessary.  It  is  sufficient 
that  extracts  are  furnished  sufficient  to  show,  prima 
facie,  the  facts  sought  to  be  proved. 

On  an  agreement  to  idemnify  against  law-suits, 
whether  an  arbitration  is  included,  qucere. 

But  where  an  agreement  was  to  idemnify  against 
law-suits  brought  or  to  be  brought,  and  an  arbitra- 
tion was  pending  at  the  time  of  the  agreement; 
held,  that  the  agreement  reached  the  arbitration. 

The  history  of  the  execution  and  satisfaction  of  a 
judgment  or  condemnation  for  a  sum  of  money,  in 
the  record  of  a  foreign  .judicatory,  is  evidence  of 
payment. 

Citations— 1  Str.,  407 :  Hob.,  180;  2  Salk.,  517 ;  2 
Johns.,  437;  3  Johns.,  310;  2  Cai.,  168;  7  Johns.,  514. 

rpHE  plaintiffs,  Packard  and  three  others,  de- 
-L  clared  against  the  defendants,  for  that  the 
plaintiffs,  being  partners  under  the  firm  of 
Packard  &  Gowen,  certain  differences  arose 
between  them,  acting  as  agents  of  the  defend- 
ants, as  thereinafter  mentioned,  and  one  Ot- 
zen,  concerning  the  freight  and  average  on  a 
cargo  of  iron,  landed  from  the  Swedish  ship 
Fortuna,  of  which  Otzen  was  captain,  at  Ha- 
435*]  vana  ;  *that  thereupon,  in  considera- 
tion that  the  plaintiffs  would  continue  the  de- 
fendants' agents,  &c.,  the  defendants  bound 
themselves  to  save  the  plaintiff s  harmless  from 
any  costs,  damages  and  expenses,  which  might 
thereafter  arise  in  consequence  of  any  law-suit 
or  law-suits,  which  then  were  or  might  there- 
after be  brought  against  the  plaintiffs  or  their 
agents,  by  Otzen,  or  the  owners  of  the  vessel, 
or  their  agents,  for  the  recovery  of  any  freight 
or  average  on  the  cargo  landed ;  and  to  sustain 
and  forthwith  reimburse  the  plaintiffs  or  their 
agents,  for  any  sum  or  sums  of  money  which 
they  or  their  agents  might  be  liable  to  pay,  in 
consequence  of  any  act  of  the  said  master, 
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owners  or  agents,  about  the  said  business,  either 
in  or  out  of  court.  The  declaration  then 
averred  that  the  plaintiffs  continued  their 
agency,  &c.  ;  that  afterwards  a  suit  was  insti- 
tuted by  Otzen  at  Havana,  and  prosecuted  to 
judgment  there,  in  a  court  having  competent 
jurisdiction,  against  Gowen,  as  being  the  agent 
of  the  plaintiffs,  and  responsible  in  their  be- 
half ;  which  suit  was  prosecuted  to  recover  a 
certain  claim  alleged  to  be  due  as  average  on 
the  cargo  landed  ;  and  that,  by  the  considera- 
tion and  judgment  of  the  court,  $2,607.87  were 
adjudged  to  be  paid  by  Gowen,  agent  of  the 
plaintiffs,  and  which  he  paid  as  their  agent. 

The  second  count  recited  that  the  plaintiffs, 
being  agents  of  the  defendants  respecting  the 
concerns  of  the  ship  Fortuna,  and  it  being  con- 
templated that  some  claim  or  demand  might 
be  made  by  Otzen,  or  the  owners  of  the  ship, 
or  their  agents,*  for  a  recovery  of  freight  or 
average  on  the  cargo  landed,  in  consideration, 
&c.(as  in  the  first  count),the  defendants  prom- 
ised to  save  the  plaintiffs  harmless  from  any 
costs,  damages  and  expenses,which  might  arise 
in  consequerfce  of  any  law-suit  or  law-suits, 
which  then  were,  or  might  thereafter  be  brought 
against  them,  or  their  agents,  by  Otzen,  &c., 
for  the  recovery  of  freight  or  average  on  the 
cargo  landed  ;  and  that  the  defendants  would 
forthwith  reimburse  the  plaintiffs  any  sum  of 
money  which  the  defendants,  or  their  agents, 
might  be  liable  to  pay,  in  consequence  of  any 
act  of  Otzen,  or  the  owners,  &c.,  in  relation  to 
the  said  matter,  either  in  or  out  of  court.  This 
count  *then  averred  that  Gowen,  as  [*436 
agent  of  the  plaintiffs,  and  acting  in  their  be- 
half, was  compelled  to  pay,  and  did  pay  to 
Otzen,  on  account  of  a  claim  for  the  freight, 
one  sum  of  $5,000;  and  another  sum  of  $5,000, 
on  account  of  a  claim  for  average. 

The  third  count  was  like  the  first.except  that 
it  averred  the  suit  was  instituted  against  Gowen, 
one  of  the  plaintiffs,  acting  in  their  behalf  as 
their  agent ;  that  the  adjudication  was,  that 
Gowen,  agent  as  aforesaid,  should  pay  ;  and  ' 
that  he,  agent  of  the  plaintiffs,  was,  by  force 
of  the  judgment,  compelled  to  pay,  &c. 

The  fourth  count  was  the  common  one  for 
money  paid,  laid  out  and  expended. 

General  demurrer  to  the  first  three  counts, 
and  joinder.  The  general  issue  was  pleaded 
to  the  fourth  count. 

The  plaintiff  proceeded  to  trial  at  the  N.  Y. 
Circuit,  in  Apr.,  1825,  on  a  ttenire  tarn  quam, 
before  Betts,  late  Circuit  J. 

On  the  trial,  the  plaintiffs  were  nonsuited  as 
to  the  fourth  count. 

They  then  proposed  to  assess  contingent  dam- 
ages on  the  three  counts  demurred  to.  To  this 
the  defendants'  counsel  objected,  but  the  judge 
overruled  the  objection. 

The  plaintiffs  then  proved  a  written  agree- 
ment by  the  defendants,  dated  Aug.  15,  1815, 
by  which  they  bound  themselves  to  the  plaint- 
iffs (by  the  name  of  Packard  &  Gowen)  to  save 
them  harmless  for  any  costs,  damages  and  ex- 
pense.which  might  arise  in  consequence  of  any 
law  suit  or  law-suits,  which  were  or  might  be 
brought  against  Packard  &  Gowen,  or  their 
agents,  by  Capt.  Otzen,  of  the  Sweedish  ship 
Fortuna,  the  owners  of  that  vessel  or  their 
agents,  for  the  recovery  of  any  freight  or  av- 
erage, on  a  cargo  of  iron  landed  from  this  ship 
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in  Havana.  And  f  urther.the  defendants  agreed 
to  sustain,  and  forthwith  reimburse  the  plaint- 
iffs or  their  agents  for  any  sum  or  sums  of 
money,  which  they  or  their  agents  might  be 
liable  to  pay,  in  consequence  of  any  act  of  the 
master.overseers  or  agents.about  said  business, 
either  in  or  out  of  court. 
437*]  *The  plaintiffs  then  offered  in  evi- 
dence a  document  in  Spanish,  and  a  translation 
into  the  English  language.  This  document  pur- 
ported to  be  extracts  from  the  proceedings  in 
the  Court  of  Consulado,  at  Havana,  founded 
on  an  award  pronounced  Feb.  5, 1815,  between 
Otzen  &  Gowen,  in  relation  to  the  iron  in  ques- 
tion, in  which  Otzen  recovered  against  Gowen 
$2,607.37$.  It  appeared  by  the  same  extracts, 
that  this  sum  was  paid  Dec.  18,  1819.  These 
proceedings  were  certified  by  one  of  the  clerks 
of  the  court.  His  certificate  was  verified  by  the 
certificate  of  one  of  the  Royaf  College  of  No- 
taries, with  the  seal  of  the  College  affixed  and 
certified  by  the  American  Consul.  The  plaint- 
iffs also  produced  a  witness  at  the  trial,  who 
proved  the  signature  of  the  clerk,  and  that  the 
court  has  no  seal ;  and  that  the  record  was  au- 
thenticated in  the  manner  customary  at  Havana , 
for  the  Court  of  Consulado,  when  to  be  sent  to 
foreign  countries;  and  that  the  court  has  juris- 
diction of  all  commercial  causes. 

The  defendants'  counsel  objected  that  the 
document  was  not  sufficiently  proved,  but  the 
judge  received  it  in  evidence. 

The  defendants'  counsel  then  took  several  ob- 
jections to  the  sufficiency  of  the  document:  1. 
Because  it  did  not  set  forth  all  the  proceedings 
in  the  cause.  2.  Because  they  appeared  to  be 
founded  on  a  voluntary  arbitration;  not  upon 
a  law-suit.  3.  They  were  against  Gowen  in- 
dividually ;  not  against  the  plaintiffs  or  their 
agents.  4.  That  except  a  recital  in  a  certain 
power  of  attorney  set  forth  among  them,  there 
was  no  evidence  that  the  suit  related  to  the  sub- 
ject matter  of  the  agreement,  and  the  record 
was  no  evidence  of  the  recital.  5.  That  the 
document  was  no  evidence  of  the  payment  of 
the  money. 

The  judge,  however,  allowed  the  document 
as  sufficient  evidence,  and  the  jury  assessed  the 
plaintiffs'  damages  at  $3,448.24. 

The  defendants'  counsel  excepted  to  the  opin- 
ion of  the  judge,  on  all  the  objections  taken  at 
the  trial ;  and  the  cause  now  came  on  to  argu- 
ment, upon  the  demurrer  and  bill  of  exceptions. 
438*]  *Mr.  G.  GMffinJor  the  defendant.  By 
being  nonsuited  on  the  issue,  the  plaintiff  is  out 
of  court;  and  has  no  right  to  come  here.either  to 
argue  the  demurrer  or  bill  of  exceptions.  A 
nonsuit  as  to  one  count,  is  a  nonsuit  as  to  the 
whole  action.  Snow  v.  Como,  1  Str.,  507.  This 
is  evident  from  the  language  of  the  entries. 
(Lill.  Ent.,  514;  10  Wentw.,  423;  Tidd  Pr., 
Forms.  4th  ed.,  309,  370;  K.  B.  Pr.,  7th  ed., 
452,  453;  Lee,  Diet.  Pr.,  925;  Sher.  Pr.,  288.) 
The  case  is  the  same,  in  effect,  as  if  the  plaint- 
iff had  made  default  on  the  return  of  the  jury. 
(15  Vin.,  574,  and  cases  cited,  Nonsuit,  K,  pi. 
1-4,  6;  Sid.,  378;  3  Bl.  Com.,  376:  2  Leon, 
177.)  The  case  of  Slowly  v.  Eoeley,  Hob.,  180, 
which  will  be  cited  against  us,  was  not  one  of 
nonsuit,  but  of  nolle  prosequi.  This  appears 
from  a  report  of  the  same  ca«e  in  Cro.  Jac., 
439,  under  another  title— Euley  v .  Stoley.  No 
doubt  the  cases  are  identical.  The  term  and  the 
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number  of  the  roll  are  the  same.  (Tr.,  12  Jac., 
1 ;  Roll. ,  983.)  The  case  is  there  stated  to  be  one 
of  nolle  prosequi.  The  plaintiff  should  have  first 
argued  his  demurrer.  The  writers  on  law 
uniformly  adopt  the  doctrine  as  laid  down  in 
Croke.  (Lawes,  El.  Tr.  PI.,  ch.  8,  p.  168;  Tidd 
Pr.,  797;  Doug.,  169,  note;  Bing.  Judg.,  10;  2 
Dunl.  Pr.,  656.) 

But  the  demurrer  is  well  taken.  The  first  and 
third  counts  should  have  specified  the  court  by 
whose  judgment  Gowen  was  compelled  to  pay. 
At  least  the  general  nature  of  the  proceedings 
should  have  been  set  forth.  (2  Salk.,  517  ; 
Lawes,  Asmimpsit,  669,  670;  3  Chit.  PI.,  119, 
a;  Hob.,  266;  2  Johns.,  433.)  The  second  count 
should  have  specified  how  he  was  compelled  to 
pay.  Neither  count  avers  that  the  plaintiffs 
themselves  had  paid  anything.  The  agent  has 
paid,  but  there  is  no  averment  that  he  was  re- 
imbursed by  the  plaintiffs.  Gowen,  it  is  true 
is  one  of  the  plaintiffs  ;  but  that  makes  no  dif- 
ference against  us.  The  action  should  either 
have  been  in  the  name  of  Gowen  alone,  or  else 
the  plaintiffs  should  be  shown  to  have  paid. 

As  to  the  bill  of  exceptions.  The  document, 
purporting  to  be  a  copy  of  the  Havana  judg- 
ment, was  not  duly  authenticated.  *It  [*43J> 
should  have  been  proved  by  an  examined  copy, 
or  a  copy  certified  under  the  hand  of  the  judge, 
his  handwriting  being  proved  in  the  usual  way. 
(4  Cow.,  526,  note,  and  cases  cited  ;  4  Camp., 
29;  2  Stark.,  7,  9;  1  Chit.  Com.  Law,  653.) 

But,  if  duly  proved,  the  document  is  inad- 
missible. It  should  have  set  forth  all  the  pro- 
ceedings in  the  cause;  or,  at  least,  enough  to 
remove  all  doubt,  that  the  judgment  was  con- 
cerning the  matters  specified  in  the  agreement. 
(7  Johns.,  519.)  The  proceedings  are  against 
Gowen  individually  ;  not  against  him  as  agent 
for  the  plaintiffs.  At  any  rate,  they  cannot  be 
received  as  evidence  of  the  payment.  A  record 
is  evidence  only  of  the  point  decided.  (1  Marsh. 
Ins.,  411;  8T.  R,  192.) 

Mr.  R.  Sedgwick,  contra.  As  to  the  prelim- 
inary point :  the  precedents  cited,  all  relate 
to  a  general  nonsuit ;  not  one  upon  a  single 
count.  Snow  v.  Como,  Str.,  507,  is  the  only 
case  in  point  against  us,  and  that  is  a  mere 
Nisi  Prius  decision.  The  case  of  Slowly  v.  Ev- 
eley,  Hob.,  180,  is  directly  the  contrary  ;  and 
Croke,  who  reports  the  case  differently,  is  not 
to  be  relied  on.  He  is  remarkable  for  the  care- 
lessness and  looseness  of  his  reports.  Suppose 
there  had  been  no  demurrer  ;  the  evidence 
upon  the  third  count  would  have  been  ex- 
cluded, and  the  cause  gone  on  upon  the  other 
counts. 

As  to  the  demurrer  :  the  first  count  is  on  a 
promise  to  indemnify  the  plaintiffs  against  any 
suit  to  be  brought  by  Otzen.  and  to  reimburse 
them  for  what  they  might  be  liable  to  pay ; 
one  of  them  having  been  obliged  to  pay,  as  the 
agent  or  representative  of  the  plaintiffs,  and 
responsible  in  their  behalf.  Or  this  count  may 
.be  considered  as  on  a  promise  to  save  the 
plaintiffs  harmless,  and  reimburse  them  or 
their  agents,  for  any  money  which  either  might 
be  liable  to  pay.  Gowen,  being  one  of  the 
plaintiffs,  who  were  all  agents  of  the  defend- 
ants ;  and  being  responsible  in  behalf  of  the 
plaintiffs,  was,  by  this  fact,  constituted  their 
agent.  The  third  count  is  on  a  contract  of 
indemnity  against  any  law-suit  which  might 
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44O*]  be  brought  against  the  *plaintiff'8  or 
their  agents,  and  to  reimburse  them  or  their 
agents.  It  avers  expressly,  that  the  proceedings 
against  Gowen  were  against  him  as  their-agent. 

The  objection  that  the  allegation  as  to  the 
court  in  which  the  proceedings  took  place  is 
too  general,  should  have  been  brought  up  by 
special  demurrer.  Beside,  the  court  may  have 
no  name — nothing  by  which  it  can  be  more 
particularly  described.  No  suit  will  lie  by 
Gowen  alone.  The  promise  was  to  the  plaintiffs 
jointly,  covering  all  claims  against  them  or 
either  of  them  ;  and  the  action  must  follow  the 
joint  character  of  the  engagement.  (1  Chit. 
PI.,  9  ;  2  Saund.,  116  b;  1  Johns.  Cas.,  327.) 
The  contract  was  not  made  with  Gowen  indi- 
vidually. 

But  it  is  not  necessary  to  show  actual  pay- 
ment. It  is  enough  that  the  plaintiffs  were  li- 
able to  pay.  This  is  not  only  an  answer  to  the 
demurrer,  but  also  to  that  branch  of  the  bill  of 
exceptions  which  questions  the  record  as  proof 
of  payment.  There  was  no  need  of  such  proof. 
We  go  further  than  is  necessary  wlien  we  show 
a  payment  by  anyone.  In  the  third  count  we 
aver  payment  by  the  agent.  There  is  no  doubt 
that  this  is  sufficient,  admitting  payment  to  be 
necessary.  We  were  not  bound  to  wait  a  lawsuit.. 

As  to  the  bill  of  exceptions.  Here  is  evidence 
sufficient  to  establish  the  judgment,  even  on  a 
plea  of  nul  tiel  record,  or  no  judgment  recov- 
ered. The  clerk  who  signed  was  shown  to  be 
the  proper  person  to  authenticate  the  proceed- 
ings, and  his  authentication  was  regularly 
shown.  (2  Or.,  238;  4  Camp.,  29.)  There  be- 
ing no  seal  of  the  court,  the  only  question  is  as 
to  the  proper  person  who  should  certify  the 
proceedings. 

The  record  shows  what  the  recovery  was 
for.  But  it  is  a  sufficient  answer  that  the  iden- 
tity of  the  subject  in  court,  with  that  of  the 
agreement,  is  admitted  by  the  demurrer. 

If  evidence  of  payment  was  necessary,  here 
was  a  payment  of  record.  Was  it  ever  con- 
tended that  an  entry  of  satisfaction  on  a  judg- 
ment roll,  should  not  avail  as  evidence  of  pay- 
ment ?  It  is  the  highest  and  most  satisfactory 
of  all  evidence. 

44 1*1  *Mr.  Griffin,  in  reply.  The  late  Chan- 
cellor Kent,  in  his  Commentaries,  gives  the  char- 
acter of  Croke's  reports.  He  styles  them  a  work 
of  credit  and  celebrity  among  the  old  reporters  ; 
and  speaks  of  them  as  bearing  a  high  charac- 
ter, from  the  eminent  qualifications  of  the  au- 
thor, and  the  precision  with  which  he  re- 
ported. (1  Kent  Com.,  451.) 

The  consideration  of  the  promise  alleged  in 
the  declaration  proceeded  from  Gowen  alone. 
The  action  should,  therefore,  have  been  in  his 
name  individually.  The  payment  was  the 
foundation  of  the  action.  The  demurrer  ad- 
mits nothing  for  the  purposes  of  this  argument 
upon  the  bill  of  exceptions.  Everything  must 
be  proved  ;  and  it  is  in  answer  to  whatever  the 
plaintiffs  may  claim,  that  the  matter  was  set- 
tled, and  the  agent  has  concluded  himself,  by 
a  voluntary  arbitration. 

Curia,  per  SAVAGE,  Oh.  J.  A  preliminary 
objection  is  raised,  to  both  the  argument  on 
the  demurrer  and  the  motion  to  set  aside  the 
nonsuit,  on  the  ground  that  the  plaintiff  is  out 
of  court,  being  nonsuited.  The  case  of  Snow 
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v.  Como,  1  Str. ,  507,  is  relied  on  by  the  defend- 
ants' counsel.  In  that  case,  there  was  a  de- 
murrer to  one  count,  and  an  issue  on  the 
other  ;  and  the  venire  was  awarded,  as  well  to 
try  the  issue,  as  to  assess  contingent  damages 
upon  the  demurrer.  The  plaintiff  was  non- 
suited upon  the  issue,  and  the  Gh.  J.  (Sir  John 
Pratt)  would  not  go  on  to  assess  the  damages, 
saying  he  had  no  power  so  to  do,  the  plaintiff 
being  out  of  court.  The  precedents  also  are  re- 
lied on,  showing  that  when  the  plaintiff  is 
nonsuited,  he  is  out  of  court ;  and  hence  it  is 
argued  he  cannot  be  an  actor.  The  case  of 
Slowly  v.  Eveley,  Hob.,  180,  is  relied  on  by  the 
plaintiffs'  counsel,  where  it  is  said,  that  when 
there  is  a  demurrer  and  an  issue,  and  the 
plaintiff  is  nonsuited,  he  may  stilfproceed  with 
the  residue  of  his  action.  This  case  is  not  an 
authority,  for  saying  that  the  plaintiff  may 
proceed  in  his  cause  at  the  same  time  that  he  is 
nonsuited.  In  that  there  is,  certainly,  a  seem- 
ing inconsistency.  The  venire  is  as  well  to  try 
the  issue,  as  to  assess  the  damages.  If  there  be 
no  issue,  *there  can  be  no  assessment  [*442 
of  damages  at  the  circuit ;  nor  before  the 
sheriff,  till  there  is  a  judgment.  Where,  there- 
fore, the  issue  is  not  in  fact  tried,  there  can  be 
no  assessment.  The  plaintiff  surely  could  not, 
under  such  a  venire,  assess  damages,  if  before 
the  assessment  he  were  to  enter  a  nolle  prose- 
qui.  The  trial  of  the  issue  is  the  principal 
matter,  and  the  assessment  of  contingent  dam- 
ages is  only  incidental.  The  cases  cited,  I 
think,  when  considered  together,  show  that  if 
the  plaintiff  becomes  nonsuited  on  one  issue, 
he  cannot  assess  contingent  damages  upon 
other  issues  ;  but  he  is  not  out  of  court  upon 
those  issues,  and  may  proceed  upon  them  in 
their  regular  course.  Neither  is  the  plaintiff  so 
entirely  out  of  court  upon  a  nonsuit,  that  he 
cannot  move  to  set  it  aside.  Such  motions  are 
made  and  acted  on  at  every  term  of  this  court. 

As  to  the  demurrer.  The  first  and  third 
counts  state  that  Gowen  was  compelled  to  pay 
by  a  court  of  competent  jurisdiction,  without 
stating  what  court.  This  objection  would  un- 
doubtedly be  good  upon  a  special  demurrer.  If 
a  party  plead  a  judgment,  he  must  show  in 
what  court ;  for,  to  put  the  adverse  party  to 
search  in  every  court,  would  be  infinite.  (2 
Salk.,  517.)  To  plead  that  a  defendant  was  dis- 
charged out  of  custody  by  due  course  of  law, 
without  stating  how  he  was  discharged,  is  bad. 
(2  Johns.,  437.) 

To  this  it  is  answered,  that  if  these  counts 
are  thus  defective,  the  defendants  cannot  avail 
themselves  of  the  defect,  upon  a  general  de- 
murrer ;  and  so  I  am  inclined  to  think.  The 
defect-is  matter  of  form.  If  it  be  true  that  a 
recovery  was  had  in  a  court  of  competent  ju- 
risdiction, the  plaintiffs  are  equally  entitled  to 
recover,  as  if  it  had  been  stated  that  the  judg- 
ment was  rendered  in  the  Court  of  Consulado, 
or  the  Superior  Court  of  the  Island  of  Cuba. 
The  general  demurrer  admits  the  recovery  to 
have  been  had,  in  a  court  of  competent  juris- 
diction. 

The  same  remark  is  applicable  to  the  second 
count.  It  states  that  Gowen  was  compelled  to 
pay,  but  does  not  specify  how.  The  count  is, 
undoubtedly,  bad  on  special  demurrer  ;  but  on 
general  demurrer,  the  inference  must  be,  that 
he  was  legally  compelled  to  pay. 
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443*]  *The  third  objection  is,  that  the  ac- 
tion should  have  been  brought  in  the  name  of 
Gowen.  To  this  it  is  answered,  that  the  con- 
tract is  joint.  The  promise  is  to  Packard  & 
Qowen,  to  reimburse  them,  or  their  agent,  the 
amount  to  be  recovered  against  them  or  their 
agent.  My  construction  of  the  contract,  as 
stated,  is,  that  the  action  must  be  brought  by 
Packard  &  Gowen  ;  but  the  defendants  might 
plead  a  satisfaction  to  Gowen,  the  plaintiffs' 
agent,  if  such  were  the  fact.  A  payment.either 
by  the  plaintiffs,  or  their  agent,  gives  a  right 
to  call  on  the  defendants  ;  but  a  payment  by 
the  defendants  may  be  made  either  to  the 
plaintiffs  or  their  agent. 

My  opinion,  therefore,  is,  that  upon  general 
demurrer  the*  declaration  is  good,  and  that  the 
plaintiffs  are  entitled  to  judgment  upon  the  de- 
murrers. 

Upon  the  question  of  the  assessment  of  dam- 
ages, I  have  already  shown  that  the  assessment 
was  irregular.  But  if  I  am  mistaken  in  this, 
it  may  be  proper  to  consider  the  points  arising 
upon  the  bill  of  exceptions. 

1.  It  is  objected  that  the  copy  of  the  judg- 
ment at  Havana  was  not  duly  authenticated. 
It  was  shown  that  the  document,  purporting 
to  be  a  copy  of  the  judgment,  was  signed  by 
the  clerk  of  the  court,  who  was  keeper  of  the 
records  of  that  court  ;  and  that  his  signature 
validated  all  its  proceedings  ;  that  the  court 
has  no  seal ;  that  the  seal  used  to  the  certificate 
is  the  seal  of  the  Royal  College  of  Notaries  ; 
and  that  the  document  is  authenticated  in  the 
customary  way  in  which  records  are  authenti- 
cated, to  "be  sent  to  foreign  countries. 

In  Delafield  v.  Hand,  3  Johns.,  310,  it  was 
decided  that  an  exemplification  of  the  proceed- 
ings of  a  tribunal  at  Havre  was  not  evidence, 
of  itself,  but  such  proceedings  should  be  estab- 
lished like  other  matters  of  fact,  and  subject  to 
the  same  rules  of  evidence. 

In  Vandervoort  v.  Col.  Ins.  Co.,  SCai.,  168,it 
was  decided  that  the  copy  of  proceedings  of 
condemnation,  under  the  seal  of  arms  of  the 
Secretary  of  State,  could  not  be  received  in  ev- 
idence, there  being  no  proof  that  the  Secretary 
of  State  had  the  custody  of  the  records  of  that 
description. 

444*|  *In  the  case  of  Qardere  v.  Col.  Ins. 
Co.  7  Johns.,  514,  the  decree  of  the  Court  of 
Vice  Admiralty  at  Antigua,  certified  by  the  act- 
uary, in  the  absence  of  the  deputy-registrar  in 
admiralty,  was  offered  in  evidence.  Proof  was 
given  of  the  seal  affixed  to  the  sentence,  and  of 
the  signature  and  official  character  of  the  per- 
son signing  and  certifying  the  decree.  This 
was  held  sufficient.  It  was  also  decided,  in  this 
latter  case,'  that  the  whole  proceedings  need  not 
be  produced,  but  so  much  only  as  states  the 
fact  material  to  be  proved  on  the  trial. 

In  the  case  under  consideration,  we  have 
proof  of  the  signature  of  the  officer  who  has 
the  custody  of  the  records  of  the  court,  and 
whose  duty  it  is  to  certify  them.  It  is  proved 
that  the  court  has  no  seal,  but  that  the  seal  to 
the  certificate  is  the  seal  of  the  College  of  No- 
taries ;  and  the  signatures  of  the  notaries  are 
genuine.  This  evidence  is  certainly  sufficient. 

But  it  is  again  objected,  that  the  whole  pro- 
ceedings are  not  set  forth,  nor  enough  to  show 
that  the  recovery  related  to  the  subject  matter 
of  the  agreement.  The  whole  proceedings  are 
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not  given;  but  it  appears  that  the  recovery  was 
in  relation  to  a  quantity  of  iron  landed  at  Ha- 
vana, and  seems  to  be,  prima  fade,  sufficient. 
That  the  proceedings  are  against  Gowen,  indi- 
vidually, is  no  objection.  Captain  Otzen  prob- 
ably did  not  know  that  Gowen  was  the  agent 
of  his  bouse,  or  that  the  house  were  agents  for 
the  defendants;  nor  was  it  necessary  that  either 
of  these  facts  should  appear. 

It  is  further  objected,  that  the  plaintiffs  were 
not  authorized  to  submit  to  arbitration  ;  the 
engagement  being  to  indemnify  them  for  what 
they  should  be  compelled  to  pay.  The  agree- 
ment, it  will  be  seen,  relates  to  suits  then  pend- 
ing, as  well  as  those  which  should  be  brought; 
and  by  the  document  given  in  evidence,  it  ap- 
pears these  proceedings  commenced  in  Feb., 
1815,  before  the  signing  of  the  agreement.  The 
presumption  is,  therefore,  that  the  suit  then 
pending  was  known  to  the  defendants ;  and  is 
to  be  considered  a  compulsory  proceeding  with- 
in the  terms  of  the  agreement. 

*It  is  also  said  that  the  record  is  not  ]*445 
competent  proof  of  the  payment  of  the  money. 
That  fact  makes  part  of  the  proceedings  of  the 
court,  and  I  see  no  reason  why  it  is  not  as  well 
proved  as  any  other  established  by  the  record. 
It  is  not  usual  for  records  to  contain  the  history 
of  the  execution,  but  they  may  do  so,  with  en- 
try of  satisfaction,  which  is  high  proof  of  pay- 
ment. This  judgment  is  satisfied  of  record, 
which,  I  think,  is  sufficient  proof  of  payment. 

The  result  of  my  opinion  is,  that  the  plaint- 
iffs are  entitled  to  judgment  on  the  demurrers; 
that  the  assessment  of  damages  is  justified  by 
the  evidence;  but  the  plaintiffs,  having  been 
nonsuited  on  the  issue,  could  not  assess  con- 
tingent damages.  The  assessment  should ,  there- 
fore, be  set  aside. 

Rule  accordingly. 

SUTHERLAND,  J. ,  not  having  heard  the  arg- 
ument, gave  no  opinion. 

Affirmed— 5  Wend.,  375. 

Cited  in— 1  Wend.,  309;  6  Hill,  332;  13  Barb..  423;  18 
How.  Pr.,  28:  9  Abb.  Pr.,  87;  12  Abb.  Pr..  140;  8.  C.,  2 
Wend.,  411;  85  111.,  148. 


JONES  v.  BAKER  AND  WESTERVELT. 

Conspiracy —  Writ  of— Must  be  Against  Two  or 
More — At  Least  Two  Must  be  Convicted,  if  Any 
— Action  on  the  Case  in  Nature  of  Conspiracy 
— Damage,  Oist  of  Action — Lies  Against  One. 

A  writ  of  conspiracy  at  the  common  law,  lay  only 
in  two  cases :  conspiracy  to  indict  for  treason,  or  a 
capital  felony,  the  party  being1  acquitted. 

I  n  such  case,  two  defendants,  at  least,  must  not 
only  be  joined  in  the  writ;  but  to  sustain  it  as  to  one, 
both  must  be  convicted.  One  cannot  be  convicted 
and  another  acquitted,  as  in  other  actions  for  tort. 

In  all  other  cases  of  conspiracy,  the  remedy  is  by 
action  on  the  case ;  and  one  may  be  convicted,  and 
the  other  acquitted. 

In  these  actions,  actual  conspiracy  need  not  be 
proved ;  it  may  be  inferred  from  circumstances, 
among1  which  are  the  acts  of  the  parties  in  doing1  the 
injury,  which  was  the  object  of  the  conspiracy- 

J.,  a  merchant  tailor,  was  engaged  in  carrying  on 
a  profitable  trade  in  his  line  of  business,  from  N.  Y. 
to  New  Orleans,  the  successful  prosecution  of  which 
depended  on  a  knowledge  of  certain  things,  known 
to  so  few,  that  his  gains  were  very  large.  B.  con- 
spired with  J.'s  foreman,  in  J.'s  absence,  to  obtain 
the  secrets  of  the  business ;  did  obtain  them ;  and 
was,  in  consequence,  enabled  to  rival  J.  in  his  trade; 
and  J.  was  otherwise  injured.  Held,  that  an  action 
on  the  case  lay  against  B,  and  the  journeyman,  at 
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the  suit  of  J.  for  the  conspiracy ;  and  that  one  of  the 
defendants  might  be  convicted,  and  the  other  ac- 

In  such  a  suit,  the  damage  is  the  srist  of  the  action, 
not  the  conspiracy. 

Citations— Com.  Dig-,  Conspiracy,  C,  1;  1  Saund., 
230;  Ld.  Raym.,  378-9;  1  Wils.,  210;  1  Str.,  144. 

ACTION  on  the  case;  tried  at  the  N.  Y.  Cir- 
cuit, in  Mar.,  1825,  beforeDuer,  Circuit  J. 
446*]  *The  declaration  stated  that  the 
plaintiff  was  a  merchant  tailor  at  N.  Y.,  en- 
gaged in  certain  trade  as  such,  to  New  Orleans, 
and  in  possession  of  certain  information  in  re- 
lation to  that  trade.  That  the  defendant,  Wes- 
tervelt, was  his  foreman,  and  in  possession  of 
his  secrets,  his  patterns  and  books  ;  and  that 
the  defendants  conspired  to  injure,  and  did  in- 
jure the  plaintiff,  by  interfering  with  his  trade 
to  New  Orleans  (specifying  how),  to  the  plaint- 
iff's damage,  &c. 

Plea,  the  general  issue. 

The  evidence  was  to  the  following  effect : 

Westervelt  was  the  foreman  of  the  plaintiff, 
who  was  engaged  in  making  clothes  for  the 
New  Orleans  market.  This  trade  could  not  be 
carried  on,  to  advantage,  without  a  knowledge 
of  the  colors  and  goods  most  saleable  at  New 
Orleans,  and  that  could  not  be  obtained  with- 
out going  or  sending  there.  The  plaintiff  went 
to  New  Orleans  in  the  fall  of  1822,  and  left 
Westervelt  in  possession  of  his  business,  as  his 
foreman.  Westervelt  cut  the  clothes,  had  them 
made,  and  sent  them  to  the  plaintiff  for  sale. 
During  his  absence,  Baker  proposed  to  Wester- 
velt to  cut  clothes  for  him,  which  he,  at  first, 
declined  ;  but  afterwards  agreed  to  do,  and  did 
do.  Westervelt  had  a  shop  of  his  own,  but  cut 
many  of  Baker's  goods  in  the  plaintiff's  shop. 
The  plaintiff,  on  his  return,  complained  of 
their  sending  clothes  to  New  Orleans,  to  sell 
under  his  nose;  though  he  said  that  he  thought 
Westervelt  did  not  mean  to  in  jure  him.  Baker 
saw  the  plaintiff's  books,  from  which  some  of 
the  witnesses  were  of  opinion  a  knowledge  of 
the  trade  might  be  obtained.  One  parcel  of 
the  plaintiff's  goods  were  not  sent  in  season, 
and  at  another  time  goods  were  sent  for  Baker, 
and  the  plaintiff's  remained  behind.  Baker's 
goods  were  packed, and  the  invoices  made  at  the 
plaintiff's  shop ;  and  when  it  was  announced 
that  the  plaintiff  had  arrived,  and  would  be  up 
in  a  few  minutes,  there  was  great  consternation 
in  the  shop.  Baker's  goods  were  hastily  taken 
away,  he  saying  he  was  afraid  that  the  plaintiff 
would  kick  them  into  the  street.  The  plaintiff's 
business  was  very  extensive,  amounting  to  from 
447*]  $50,000  to  $60,000  *per  annum.  In 
1822  Westervelt  cut  for  the  plaintiff  to  an 
amount  of  from  $15,000  to  $20,000,  and  for 
Baker,f  rom  $7,000  to  $8,000.  One  of  the  plaint- 
iff's invoices  of  $5,236.98,  were  shipped  as  late 
as  Jan.  10,  too  late  for  the  season. 

Upon  this  testimony,  the  judge  nonsuited  the 
plaintiff,  on  that  ground  that  there  was  no  le- 
gal proof  of  a  conspiracy. 

Mr.  J.  AntJwn,  for  the  plaintiff,  now  moved 
to  set  aside  the  nonsuit,  and  for  a  new  trial. 

He  said  that,  in  all  cases,  where  a  man  has  a 
temporal  loss  or  damage  by  the  act  of  another, 
he  may  have  an  action  on  the  case  to  be  re- 
paired in  damages.  This  is  not  a  technical  ac- 
tion of  conspiracy,  but  an  action  on  the  case 
in  nature  of  a  conspiracy.  Evidence  of  con- 
spiracy is  not  essential,  therefore.  The  damage 
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is  the  cause  of  action,  and  the  conspiracy  mere 
matter  of  aggravation.  (1  Wils.,  210;  1  Saund., 
230,  note  4.)  As  in  all  other  actions  on  the  case, 
one  may  be  convicted,  and  the  other  acquitted. 

The  question  in  this  case  was  entirely  for  the 
jury;  and  the  ^udge  erred,  therefore,  in  non- 
suiting the  plaintiff.  Here  was  a  loss  clearly 
established.  The  necessary  information  for 
conducting  the  plaintiff's  business  could  be  ac- 
quired only  by  going  to  the  south,  and  expend- 
ing time  and  money.  This  the  defendant ,  Baker, 
acquires,  without  the  usual  labor;  and  after  the 
acquisition,  he  employs  the  plaintiff's  own  shop 
in  conducting  the  business.  Here  was  a  direct 
invasion  of  the  plaintiff's  right;  and  the  whole 
transaction  clearly  forms  the  subject  of  a  suit 
at  law.  (4  Burr.,  2345  ;  Com.  Dig.,  Action  on 
the  Case,  A.)  It  is  no  objection  to  this  action 
on  the  case,  that  it  is  new  in  the  particular  in- 
stance. (3  T.  R.,  63;  2Maule&  S.,  415.)  If  evi- 
dence of  conspiracy  was  necessary,  here  was,  at 
least,  sufficient  to  go  to  the  jury. 

Mr.  P.  W.  Raddiff,  contra.  This  action  is 
admitted  to  be  novel  in  the  instance.  I  think 
it  so  in  principle.  I  know  there  appears  some- 
thing of  personal  impropriety  in  the  defend- 
ants' conduct;  for  we  are  here  bound  to  stand 
on  the  evidence  of  the  plaintiff  alone.  But,  irt 
the  best  view,  it  is  *but  the  case  of  a  [*448 
man  who  had  made  great  gains  by  a  particular 
craft,  and  interfering  to  punish  another  who 
comes  in  to  share  in  the  profits  of  a  trade,  which 
is  rightly  open  to  all.  To  sustain  an  action,  the 
plaintiff  was  bound  to  prove  an  injury  reme- 
diable at  law,  for  which  a  joint  action  could 
be  maintained  against  the  defendants.  No  such 
proof  was  given..  However  culpable  Westervelt 
may  have  been,  owing  to  the  relation  in  which 
he  stood  to  the  plaintiff,  Baker  was  subjected 
to  no  obligations  of  confidence ;  to  no  other  legal 
obligation,  which  has  been  violated.  One  was  a 
foreman ;  the  other  was  a  stranger.  The  action  is 
not  for  seducing  the  servant.  If  so,  it  would  not 
lie  against  the  servant  himself,  but  against,  the 
seducer  only.  If  any  joint  action  would  lie,  it 
is  trespass  for  invading  the  plaintiff's  possession 
— for  using  his  shop  without  license.  Where 
the  act  is,  in  itself,  unlawful,  no  conspiracy 
need  be  shown.  But  where,  as  here,  the  act 
was  lawful,  actual  conspiracy  must  be  shown, 
to  give  it  a  contrary  character.  Where  the  act 
is  itself  unlawful,  one  may  be  found  guilty, 
and  the  other  acquitted.  (1  Ld.  Raym.,  379;  1 
Str.,  195.)  But  it  is  otherwise,  in  the  very  nat- 
ure of  the  case,  where  conspiracy  is  the  gist  of 
the  offense.  (Ib.)  This  implies  essentially  the 
acts  of  more  than  one.  (Vin.  Abr.,  Conspiracy, 
A. ;  Com.  Dig. ,  Action  on  the  Case  for  a  Con- 
spiracy, C;  Finch,  Law,  305;  Esp.  Dig.,  530.) 
Conspiracy  is  not  predicable  of  such  a  case  as 
the  plaintiff  made  out  in  proof.  It  rested  on  ac- 
tual conspiracy,  proof  of  which  entirely  failed. 

Neither  the  declaration  nor  proof  presents  a 
case  on  which  the  court  can  give  judgment. 
The  plaintiff  expressly  admitted  the  innocence 
of  one  of  the  defendants. 

Curia,  per  SAVAGE,  Ch.  J.  There  is  a  dif- 
ference between  an  action  for  a  conspiracy, 
upon  a  writ  of  conspiracy,  and  an  action  on  the 
case  in  nature  of  a  conspiracy.  The  former 
must  be  against  two  or  more;  the  latter  may  be 
against  one.  In  the  former,  if  all  but  one  are 
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acquitted,  the  plaintiff  cannot  Lave  judgment, 
for  his  action  fails ;  but  it  is  otherwise  in  the 
latter  action.  (Com.  Dig.,  Action  upon  the 
Case  for  a  Conspiracy,  C,  1.) 
449*]  *A  writ  of  conspiracy,  properly  so 
called,  did  not  lie,  at  the  common  law,  in  any 
case  but  where  the  conspiracy  was  to  indict 
the  party  either  of  treason  or  capital  felony, 
and  a  verdict  had  been  rendered  in  his  favor; 
and  such  writ  must  be  brought  against  two  at 
least.  All  the  other  cases  of  conspiracy  in  the 
books,  were  but  actions  on  the  case;  though  it 
was  usual,  in  such  actions,  to  charge  a  con- 
spiracy. Yet,  they  might  be  brought  against 
one.  (1  Saund.,  230,  note  4;  SaviUe  v.  Roberts, 
Ld.  Raym.,  878,  379.)  SaviUe  v.  Roberts  was  an 
action  against  one  only,  for  procuring  the 
plaintiff  to  be  indicted  of  a  riot.  It  was  an  ac- 
tion on  the  case,  and  was  held  to  lie.  The  case 
of  Subky  v.  Mott,  1  Wils.,  210,  was  a  special 
action  on  the  case  fora  malicious  prosecution. 
After  verdict  against  one  only,  a  motion  was 
made  in  arrest  ;  in  answer  to  which,  it  was 
argued,  that  this  was  an  action  on  the  case 
founded  on  a  wrong;  where,  if  any  one  be 
found  guilty,  the  plaintiff  should  have  judg- 
ment. And  of  that  opinion  was  the  whole  court; 
and  they  considered  such  to  be  the  settled  law 
since  the  case  of  Skinner  v.  Gunton,  1  Saund. , 
230. 

As  to  actual  proof  of  conspiracy  ;  in  Rex  v. 
Cope,  1  Str.,  144,  the  proof  was,  that  the  hus- 
band, wife  and  servants,  had  several  times  giv- 
en money  to  the  prosecutor's  apprentices  to 
put  grease  into  the  paste,  and  thus  spoil  the 
cards.  The  prosecutor  was  a  card  maker. 
There  was  no  other  evidence  of  communica- 
tion. The  defendants  were  also  card  makers, 
and  had,  by  turns,  given  the  money;  which  Ch. 
J.  Pratt  held  sufficient  evidence  of  conspiracy. 

In  this  case,  I  think  the  judge  erred  in  re- 
quiring further  evidence  of  conspiracy.  The 
circumstances  shown  were  sufficient  to  justify 
the  finding  of  one.  An  actual  conspiracy  can 
seldom  be  proved  unless  by  circumstances. 

But  if  there  be  no  evidence  of  conspiracy, 
the  plaintiff  may  recover  against  one  alone, 
where  there  is  sufficient  evidence  against  him, 
though  not  enough  against  the  other.  This  be- 
ing an  action  founded  in  tort,  one  defendant 
45O*]  *may  be  found  guilty,  and  the  other 
have  a  verdict  in  his  favor.  The  damage  here 
is  the  gist  of  the  action  ;  not  the  conspiracy. 
The  plaintiff  showed  damage;  and  if  it  resulted 
from  the  wrongful  acts  of  the  defendants,  or 
either  of  them,  the  plaintiff  was  entitled  to  re- 
cover. 

The  nonsuit  should,  therefore,  be  set  aside, 
and  a  new  trial  granted. 

Rule  accordingly. 

SUTHERLAND,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Cited  in-«  Hill,  573;  7  Hill,  107 ;  76  N.  Y.,  259  ;  11 
How.  Pr.,  412:  2  Hall,  298 ;  10  Bos.,  688  ;  31  Am.  Rep., 
417  (9  Neb.,  390). 


TUCKER  ET  AL.  t».  LADD  AND  LADD. 

Pleading —  Where  Plea  May  Tender  Issue,  on  att 
or  Any  One  of  the  Facts. 

Where  the  defendant  pleads  several  facts,  all  con- 
Btituting  one  point  of  defense,  or  in  other  words, 
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one  defense,  the  plaintiff  may  traverse,  and  tender 
an  Issue  on  all  or  any  one  of  the  facts ;  otherwise,  If 
they  are  distinct  and  independent  of  each  other, 
and  not  necessary  to  the  single  point  or  defense. 

Thus,  where  to  a  count  for  money  had  and  re- 
ceived, the  defendants  pleaded :  1.  That  the  money 
belonged  to  one  Y.,  for  whom  the  plaintiffs  were 
trustees.  2.  That  the  promise  to  pay  was  made  to 
them  in  that  capacity.  3.  That  the  defendants  and 
one  P.  had  a  judgment  against  Y.  4.  That  this  judg- 
ment was  for  the  sole  benefit  of  the  defendants,  and 
offered  to  set  it  off  against  the  plaintiff's ;  held,  that 
the  plaintiffs  might  reply,  taking  issue  on  all  these 
facts. 

But  Ki-tniilr  that  the  plea  was  bad,  a  set  off  not  be- 
ing pleadable,  but  only  the  subject  of  notice  under 
the  general  issue. 

Citations—?  Johns.,  466  ;  1  Burr..  316 ;  3  Cai.,  162  :  3 
Johns.,  318 ;  3  Cow.,  331 ;  10  Johns.,  400 ;  5  Cow.,  231, 
368. 

ON  demurrer  to  the  replication.  The  third 
count  of  the  declaration  was  for  money  had 
and  received. 

The  second  plea  was  to  this  count  alone,  and 
stated  that  the  money  mentioned  therein  be- 
longed to  one  Yeaton,  for  whom  the  plaintiffs 
were  trustees  ;  that  the  promise  alleged  was 
made  to  them  in  that  capacity.  That  before 
the  making  of  the  promise,  the  defendants  and 
one  Parry  (Parry  being  trustee  for  the  defend- 
ants) recovered  a  judgment  in  the  State  of  N. 
H.,  against  Yeaton,  in  which  the  defendants 
were  at  the  time,  and  now  are  solely  interested. 
The  plea  then  proposed  to  set  this  off  against 
the  ^plaintiffs'  claim. 

Replication,  denying:  1.  That  the  money 
mentioned  in  the  count  belonged  to  Yeaton.  2. 
Denying  that  the  promise  was  to  the  plaintiffs 
as  trustees  of  Yeaton.  3.  Denying  that  Parry 
was  trustee  of  the  defendants,  for  the  money 
awarded  by  the  judgment.  4.  Denying  that 
the  defendants  were  solely  interested,  &c.,  as 
alleged  in  the  plea. 

Special  demurrer,  assigning  for  cause  that 
the  replication  *is  double  (showing  the  [*45 1 
above  four  enumerated  particulars  for  duplic- 
ity); and  that  it  tendered  two  distinct  issues; 
and  the  plaintiffs  had  attempted  to  put  in  issue 
all  the  matters  mentioned  in  the  plea. 

Mr.  R.  Sedgwick,  in  support  of  the  demurrer, 
cited  1  Chit.  PI.,  578,  625; 3  Cai.,  160;  3  Johns., 
318  ;  10  Id.,  400  ;  2  Id.,  464  ;  Bac.  Abr.,  Pleaa 
and  Pleadings,  K,  pi.  1  ;  3  Lev.,  243  ;  Barn., 
363  ;  Str.,  317;  2  Saund.,  49;  Com.  Dig.,  Plead- 
er, F,  16  ;  Plowd.,  194. 

Mr.  G.  Griffin,  contra,  cited  1  Burr.,  316  ;  2 
Barn.  &  C.,  908 ;  3  Cow.,  320  ;  13  Johns.,  9;  10 
Johns.,  396. 

Curia,  per  SAVAGE,  Ch.  J.  It  will  be  nec- 
essary only  to  inquire  whether  the  replication 
is  faulty,  for  duplicity  and  multifariousness. 
If  that  objection  fails,  the  others  cannot  be 
sustained. 

This  question  has  often  been  before  the 
court,  and  as  often  decided.  In  the  language 
of  the  late  Mr.  J.  Van  Ness,  the  law  on  this 
subject  is  so  well  established,  that  it  ought  not 
again  to  have  been  called  in  question.  (2  Johns. , 
466.)  A  plea  may  contain  as  many  facts  as 
are  necessary  to  constitute  one  point,  without 
being  chargeable  with  duplicity  ;  and  the  re- 
plication may  traverse  all  or  any  of  those  facts 
without  the  charge  of  multifariousness.  The 
general  rule,  undoubtedly,  is,  that  the  issue 
must  be  single  ;  but  the  single  point  may  con- 
sist of  many  facts,  if  they  be  dependent  and 
connected. 
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The  leading  case,  ou  this  subject,  is  Robin- 
son v  Riiley,  1  Burr.,  316.  That  was  an  action 
of  trespass.  The  defendant  claimed  a  right  of 
common,  and  averred  that  the  cattle  were  his 
own,  that  they  were  levant  and  couchant  upon 
the  premises,  and  commonable  cattle.  The 
replication  traversed  these  several  facts,  and  it 
was  demurred  to  as  multifarious.  Ld.  Mans- 
field said,  here  the  point  is,  the  cattle  being 
entitled  to  common.  This  is  the  single  point 
of  the  defense.  But,  in  fact,  they  must  be  both 
his  own  cattle,  and  also  levant  and  couchant ; 
which  are  two  different  essential  circumstances 
452*]  of  their  being  entitled  *to  common, 
and  both  of  them  essentially  requisite.  This 
case  was  cited  as  good  law  in  Strong  v.  Smith, 
3  Cai.,  162.  In  that  case,  the  plea  contained 
two  facts,  which  were  essential  to  the  defense. 
Both  those  facts  were  traversed  in  the  replica- 
tion ;  which  was  held  good  upon  special  de- 
murrer. 

Duplicity  consists  in  traversing  distinct  mat- 
ters, not  necessary  to  one  point.  (3  Johns.,  318.) 

The  same  doctrine  is  laid  down  in  Cooper  v. 
Heermance,  3  Johns.,  318,  where  Spencer,  J., 
says,  the  facts  must  have  relation  to  each  other; 
and  be  so  dependent  and  connected  as  to  ren- 
der it  necessary  to  state  them  all  in  order  to 
make  out  the  point.  The  cases  of  Patcher  v. 
Sprague,  2  Johns.,  466,  and  M'Clurev.  Erwin, 
3  Cow.,  331,  are  both  to  the  point.  The  rule, 
I  apprehend,  is  well  settled,  and  the  only  dif- 
ficulty is  in  its  application. 

In  this  case,  the  point  of  the  defense  is  the 
set-off.  To  show  that  a  right  of  set-off  exists, 
all  the  facts  set  up  in  the  plea  are  necessary. 
The  plaintiff  might,  indeed,  have  admitted  part 
of  the  facts  directly,  or  by  protestation,  and 
traversed  the  residue ;  but  he  was  not  bound 
to  do  so.  He  is  right  in  traversing  all  the  facts 
constituting  the  single  point  of  the  defense. 
The  replication  is,  therefore,  good. 

Whether  the  matter  set  up  in  the  plea  is  a 
good  defense,  it  is  not  necessary  to  decide  ;  but 
this  court  have  several  times  held  that,  under 
our  statute,  the  defendant  cannot  plead  a  set- 
off.  He  must  give  notice  of  it  with  the  gen- 
eral issue.  (10  Johns.,  400  ;  5  Cow.,  231,  368.) 
The  plaintiffs  are  entitled  to  judgment  on  the 
demurrer  to  the  replication. 

SUTHERLAND,  J.,  not  having  heard  the  ar- 
gument, gave  no  opinion. 

Cited  in— 7  Wend.,  131 ;  10  Wend.,  388 ;  22  Barb.,  614. 
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Covenant  by  Agent  in  His  own  Name — Liable 
Personally —  Contracts  by  Attorneys  and 
Agents. 

Where  one  enters  into  a  covenant,  though  he  de- 
scribe himself  as  agent  of  another,  and  covenant  as 


si i rh  agent,  but  sign  and  seal  in  his  own  name,  he 
is  liable  personally. 

When  an  attorney  or  agent  contracts  for  his  prin- 
cipal, he  must  do  it  in  the  name  of  the  principal,  or 
the  latter  is  not  bound. 

Citations-9  Co.,  78,  77 : 13  Johns..  66. 307 ;  19  Johns., 
63 ;  1  Cow.,  536 ;  15  Johns..  3 ;  1  T.  R.,  11 ;  181  Mass.,  29  : 
2  Atk.,  622  ;  Molloy,  498  ;  1  Cranch,  345  ;  5  East,  147 ; 
2  Ld.  Raym.,  14, 18 ;  Str.,  705 ;  6  Johns.,  94. 

ON  demurrer  to  the  declaration.  This  was 
in  covenant  on  a  charter-party  of  affreight- 
ment. The  defendant  craved  oyer;  upon  which 
the  instrument  was  set  out  on  the  record  as 
follows:  "  This  charter-party,  &c.,  indented, 
&c.,  between  Capt.  Gyles  P.  Stone,  part  owner 
of  the  good  ketch  George,  &c.,  whereof  Gyles 
P.  Stone  is  at  present  master,  on  the  one  part, 
and  Timo.  N.  Wood,  as  agent  of  J.  &  R.  Ray- 
mond, witnesseth,  that  the  said  Gyles  P.  Stone, 
for  the  consideration,  &c.,  hath  letten  to  freight 
the  whole  of  the  aforesaid  ketch,  &c.(  for  a 
voyage  to  be  made  by  the  said  Timo.  N.  Wood, 
as  agent,  to  Mantanzas  and  back  to  New  York, 
«fec.,  and  the  said  Stone  doth,  by  these  pres- 
ents, covenant,  &c.,  with  the  said  J.  &R.  Ray- 
mond in  the  manner  following,  &c.,  and  that 
it  shall  and  may  be  lawful  for  the  said  Timo. 
N.  Wood,  as  agent,  &c.,  to  load,  &c.,  and  suf- 
ficient money  is  to  be  advanced  on  the  charter 
to  pay  vessel's  expenses  in  Mantanzas.  In  con- 
sideration whereof,  the  said  Timo.  N.  Wood, 
as  agent,  doth,  by  these  presents,  agree  with 
the  said  Gyles  P.  Stone,  well  and  truly  to  pay, 
&c.,  unto  him  in  full  for  the  freight,  &c.,  the 
sum  of  $1,350,  &c.,  and  the  said  Gyles  P. 
Stone  doth  agree  to  pay  the  charge  of  victual- 
ing, &c.  To  the  true  and  faithful  performance, 
&c.,  each  of  the  parties  before  named  binds 
and  obliges  himself,  his  executors,  &c.,  in  the 
penal  sum  of  $1,500,  &c. 

(Signed)          TIMO.  N.  WOOD.  (L.  8.) 
G.  P.  STONE.       (L.  s.)" 

The  breach  alleged,  was  the  non-payment  of 
the  moneys  stipulated  by  the  charter-party,  to 
be  paid  to  the  plaintiff. 

General  demurrer,  and  joinder. 

Mr.  R.  Sedgwick,  in  support  of  the  demur- 
rer, said  that  Wood  was  the  mere  agent;  and 
not  bound.  (12  Ves.,  351;  15  Johns.,  1;  11 
Mass.,  92;  12  Id.,  237;  2  East,  144;  1  Cr.,345.) 
Indeed,  the  instrument  is  *void  upon  [*454 
its  face:  1.  Because  Wood  contracts  as  agent. 
(2  Str.,  705;  Ld.  Raym.,  1418;  6  Johns.,  94;  9 
Rep. ,  76).  2.  Because  there  is  no  mutuality, 
Stone  not  being  bound  to  Wood.  (3 Lev.,  139; 
2  Id.,  74;  Com.  Dig.,  Fait,  D,  2;  Carth.,  76;  1 
Lev.,  45;  Willes,  252.) 

Mr.  P.  A.  Jay,  contra,  cited  13  Johns.,  307; 
Moor.,  70,  pi.  191;  6  T.  R.,  176;  2  East,  142;  6 
Johns.,  95;  9  Id.,  75;  2Inst.,  673;  7  Mass.,  14; 
12  Johns.,  387;  15  Id.,  1;  1  Chit.  PL,  24;  2 
Vern.,  280:  1  Wils.,  58;  1  Ld.  Raym.,  246;  4 
Mass.,  495;  11  Mass.,  97. 


NOTE.— Principal  and  agent — Personal  liability  of 
agent  on  contracts  made  by  him. 

The  agent  is  personally  liable  on  contracts  made  in  his 
own  name,  even  though  he  describe  himself  as  agent. 
He  is  liable  in  any  case,  where  he  expressly  pledges 
his  own  liability,  although  he  describe  himself  as 
agent.  In  addition  to  the  above  case  of  Stone  v. 
Wood,  see  Guyon  v.  Lewis,  7  Wend.,  26 ;  Dean  v. 
Roesler,  1  Hilt.,  420 ;  Lincoln  v.  Crandell,  21  Wend., 
101 ;  Hills  v.  Bannister,  8  Cow.,  31 ;  Barker  v.  Me- 
chanics' Ins.  Co.,  3  Wend.,  94;  Minard  v.  Mead,  7 
Wend.,  68 :  Rossiter  v.  Rossiter,  8  Wend.,  49* ;  Pentz 
v.  Stanton,  10  Wend.,  271 ;  Moss  v.  Livingston,  4  N. 
Y.,  208;  DeWitt  v.  Walton,  9  N.  Y.,  571;  Bollee  v. 
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Walton,  2  E.  D.  Smith,  164 ;  White  v.  Skinner,  13 
Johns.,  307 :  Hancock  v.  Fairfleld,  30  Me.,  299 ;  Fors- 
ter  v.  Fuller,  6  Mags.,  58 ;  Tippets  v.  Walker,  4  Mass., 
595;  Duvall  v.  Craig,  2  Wheat.,  56;  Magee  v,  Atkin- 
son, 2  Mees.  &  W.,  440 ;  Higgins  v.  Senior,  8  Mees.  & 
W.,  834 ;  Appleton  v.  Binks,  5  East.  148 ;  Chadwick 
v.  Maddon,  12  Eng.  L.  &  E..  180 ;  Tanner  v.  Chris- 
tian, 29  Eng.,  L.  &  E.,  103;  Taft  v.  Brewster,  9  Johns., 
334,  note. 

The  principal  is  not  bound  unless  the  contract  i« 
made  in  his  name.  Spencer  v.  Field,  10  Wend.,  87; 
Guyon  v.  Lewis,  7  Wend.,  26 ;  Pentz  v.  Stanton,  10 
Wend.,  271. 
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Curia,  per  SAVAGE,  Ch.  J.  The  question  is, 
whether  the  defendant  is  liable  personally  on 
this  contract.  That  J.  &  R.  Raymond  are  not 
liable  on  the  contract,  there  can  be  no  doubt. 
When  an  agent  or  attorney  contracts  on  behalf 
of  his  principal,  he  must  do  so  in  the  name  of 
the  principal,  or  the  latter  is  not  bound. 
Combes'  case,  9  Co., 76,  77.  When  any  one  has 
authority  to  do  an  act,  it  should  be  done  in  the 
name  of  him  who  gives  the  authority;  not  in 
the  name  of  the  attorney.  All  the  subsequent 
cases  agree  in  the  law  as  thus  laid  down  by 
Coke.  There  is  no  contradiction  on  the  sub- 
ject. The  contract,  then,  not  being  made  with 
the  Raymonds,  is  it  obligatory  upon  the  de- 
fendant; or  is  it  merely  void? 

The  defendant  describes  himself  as  agent  of 
J.  &  R.  Raymond.  Had  the  contract  been  in 
the  name  of  the  Raymonds,  and  by  their  au- 
thority, it  would  have  been  their  contract;  and 
there  would  have  been  no  liability  upon  the 
agent. 

But  the  agent,  to  excuse  himself,  should 
show  a  liability  upon  his  principal — a  doctrine 
which  has  been  often  recognized  by  this  court. 
(13  Johns.,  66;  19  Johns.,  63;  1  Cow.,  536.)  A 
leading  case  on  this  subject  is  White  v.  Skin- 
ner, 13  Johns.,  307.  In  thatcase,  Platt, <7.,who 
delivered  the  opinion  of  the  court,  says:  "The 
defendant  represented  himself  and  assumed  to 
act  as  the  agent  of  the  directors  of  the  manu- 
facturing company.  He  is  now  sued  in  his 
private  individual  capacity;  and,  to  exonerate 
455*]  himself,  *he  was  bound  to  aver,  and 
prove  that  he  had  authority  to  seal  for  his  co- 
directors." 

There  are  many  cases  which  maintain  the 
doctrine  that  recourse  is  to  be  had  to  the  con- 
tract itself,  to  ascertain  whether  credit  was 
given  to  the  principal  or  agent;  and  whether 
the  agent  intended  to  become  personally  re- 
sponsible. Where  credit  is  given  to  the  agent, 
and  where  he  evidently  intended  to  be  person- 
ally responsible,  an  action  lies  against  him  in 
his  individual  character.  (15  Johns.,  3;  1  T. 
R.,  181.)  Whatever  authority  the  signer  may 
have  to  bind  another,  if  he  does  not  sign  as 
agent  or  attorney,  he  binds  himself,  and  no 
other  person.  (11  Mass.,  29.)  So  also,  it  is 
said:  "  If  a  factor  enter  into  a  charter  party 
with  a  master,  for  freightment,  the  contract 
obliges  him."  (Molloy,  496;  2  Atk.,  622.)  Gen- 
erally speaking,  an  agent  of  the  public,  who 
contracts  in  his  public  capacity,  is  not  person- 
ally responsible;  but  no  doubt  the  contract  may 
be  so  drawn  as  to  make  him  liable  personally, 
even  in  that  case.  In  Hodgson  v.  Dexter,  1  Cr., 
345,  the  defendant  covenanted  as  Secretary  of 
War,  for  himself  and  his  successors;  but  the 
defendant,  in  this  case,  binds  and  obliges  him- 
self, his  executors  and  administrators.  There 
is  no  covenant  on  behalf  of  the  Raymonds, that 
they  shall  pay,  but  that  the  defendant  as  their 
agent  will  pay.  The  words  "  as  agent,"  do  not 
constitute  the  defendant  the  agent  of  the  Ray- 
monds. At  most,  they  are  mere  description. 
In  Appleton  v.  Sinks,  5  East,  147,  the  court 
said,  it  was  impossible  to  contend,  that  when 
one  covenants  for  another,  he  is  not  bound  by 
it,  the  covenant  being  in  his  own  name,  for 
himself,  his  heirs,  &c. 

In  this  case  the  covenant  is  the  defendant's 
own. 
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The  case  of  Frontin  v.  Small,  2  Ld.  Raym., 
1418,  and  Str.,705,  is  supposed  to  establish  the 
doctrine,  that  all  contracts  made  by  an  attor- 
ney in  his  own  name  are  void.  In  that  case 
the  attorney  undertook  to  lease  property  be- 
longing to  his  principal;  and  executed  the 
lease,  not  in  the  name  of  the  owner,  but  in  the 
name  of  himself;  showing  upon  the  face  of  the 
instrument  that  it  conveyed  nothing.  There 
was,  therefore,  no  consideration  for  the  cove- 
nant, to  *pay  rent.  The  case  of  Bogert  [*456 
v.  Bustey,  6  Johns. ,  94,  was  decided  on  the 
same  principle.  The  attorneys  had  not  exe- 
cuted a  conveyance,  but  obligated  themselves 
to  do  an  act  which  they  and  all  parties  con- 
cerned knew  would  be  void.  The  instrument 
itself  was,  therefore,  held  void.  The  present 
does  not  belong  to  that  class  of  cases,  but  to 
those  where  the  attorney  assumes  a  personal 
responsibility  in  relation  to  the  concerns  of  his 
principal,  if  the  defendant  is  considered  an  at- 
torney for  the  Raymonds;  and  if  not,  then  the 
covenant  is  clearly  his  own.  The  plaintiff  is 
entitled  to  judgment  on  the  demurrer,  with 
leave  to  amend. 

Rule  accordingly. 

SUTHERLAND,  /.,not  having  heard  the  argu- 
ment, gave  no  opinion. 

Cited  in— 3  Wend.,  99 ;  7  Wend.,  30 ;  9  Wend.,  56 ' 
10  Wend.,  90 ;  22  Wend.,  338 ;  23  Wend.,  441 ;  9  N.  Y., 
575 ;  16  N.  Y.,  447 ;  19  N.Y.,  315;  69  N.  Y.,  345 ;  4  Lans., 
312;  1  Hun,  153;  7  Hun,  364;  9  Hun,  705;  10  Barb., 
385;  3  T.  &  C.,  664:  19  Barb.,  78;  11  How.  Pr.,  40;  55 
How.  Pr.,  52:  45  Super.,  78;  25  Hun,  140;  44  Wis., 
317 ;  38  Mo.,  247 ;  20  Am.  Dec.,  666 ;  34  Am.  Dec.,  43 
(23  Pick.,  120) :  36  Am.  Dec.,  758  (19  Me.,  352) ;  37  Am. 
Rep..  636  (84  N.  C.,  680) ;  25  Am.  Rep.,  201  (69  N.  Y., 
343). 


LA  FARGE  AND  PATTERSON 

v. 
KNEELAND. 

Evidence — Statement  by  Party,  Made  before  Ar- 
bilrators,Inadmissible — Consignees  and  Agents 
Bound  by  Instructions  of  their  Principals — 
Personal  Liability  of  Agents — Costs. 

A  party  cannot  give  in  evidence  his  written  state- 
ment concerning  a  claim  against  his  adversary, 
made  before  arbitrators  (e.  0.,  a  committee  of  the 
Chamber  of  Commerce),  though  his  claim  has  been 
answered  there  by  his  adversary ;  it  not  appearing 
that  his  statement  was  submitted  to  his  adversary, 
before  his  answer  was  put  in. 

Serrib.  that  in  no  case  would  it  be  admissible  ex- 
cept to  explain  the  answer. 

A  letter  of  instructions,  by  the  consignors  to  their 
consignees  of  goods,  expressing  a  hope  and  request 
that  the  goods  will  not  be  sold  at  a  loss  on  the  in- 
voice, is  not  peremptory ;  and  the  goods  may,  not- 
withstanding, be  sold  at  a  sacrifice. 

Consignees  are  bound  by  the  instructions  of  the 
consignor,  though  the  advances  of  the  former-on 
the  goods  exceed  the  net  amount  of  sales. 

The  agent  of  a  consignor  receiving  advances  on 
goods  from  the  consignee,  is  personally  liable  to  re- 
fund, unless  he  has  paid  over  the  advances  to  his 
principal,  or  altered  his  relation  in  respect  to  him ; 
as  by  giving  fresh  credit. 

So  of  any  agent  receiving  money  for  his  principal. 

But  where  K.,  as  agent  of  B.  &  A.,  consigned 
goods  to  L.  &  P.,  on  advances  from  the  latter:  and 
immediately  credited  the  advances  to  B.  &  A.,  to 
whom  a  balance  was  still  due  from  K.;  and  then  B. 
&  A.  consented  that  K.  should  transfer  this  credit  to 

NOTE.— Principal  and  agent— Consignees  and  agents, 
bound  to  obey  instructions  of  principals — Notwith- 
standing advances  to  principals.  See  Bell  v.  Palmer,  8 
Cow.,  128,  note. 
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his  private  account  against  B.  alone,  who  would  still 
owe  him  a  balance  on  private  account  between 
them,  which  was  done ;  held,  that  this  was  equiva- 
lent to  actual  payment  of  the  money ;  and  though 
the  goods  sold  for  less  than  the  advance,  yet  held, 
that  K.  was  not  liable  for  the  difference. 

Otherwise,  if  the  credit  had  remained  a  simple  and 
direct  one  to  B.  &  A. 

Where  a  verdict  is  set  aside  for  misdirection  of  the 
judge,  or  the  finding  of  the  jury  against  the  law  of 
the  case. the  costs  should  abide  the  event  of  the  suit. 

Citations— 6  Cow.,  128  ;  3  Cow.,  281;  Cowp.,  565, 
566 ;  3  M.  &  S..  348. 

A  SSUMPSIT;  tried  at  the  N.  Y.  Circuit, 
J\.  Nov.  9,  1825,  before  Edwards,  Circuit  J. 

The  case  at  the  trial  was  this:  Bogert  & 
Kneeland  consigned  36  bales  of  cotton  to  the 
plaintiffs  at  Havre,  in  Nov.,  1818.  One  of  the 
plaintiffs,  La  Farge,  being  in  N.  Y.,  made  an 
advance  of  20  cents  per  pound  upon  the  cotton, 
then  valued  at  30  cents.  The  letter  of  instruc- 
457*1  tions  *from  Bogert  &  Kneeland  in- 
formed the  consignees,  the  plaintiffs,  that  the 
cotton  was  shipped  for  account  of  Messrs.  Bra- 
ham  &  Atwood,  of  Huntsville,  Ala,  and  ex- 
pressed a  hope  and  request  that  the  cotton 
might  not  be  sold  at  a  loss  on  the  invoice.  The 
cotton  was  sold  for  less  than  the  advance;  and 
this  action  was  brought  to  recover  the  defi- 
ciency. 

It  appeared  that  these  parties  had  submitted 
the  subject-matter  of  this  suit  to  a  committee 
of  the  Chamber  of  Commerce  in  the  City  of 
N.  Y. ,  who  had  received  the  written  statements 
of  the  parties;  but  as  they  differed  on  some 
material  facts,  and  as  that  tribunal  does  not 
pass  upon  contested  facts  by  the  examination 
of  witnesses,  they  declined  making  any  award 
or  decision. 

The  plaintiffs  introduced  and  read  in  evi- 
dence the  statement  made  to  the  Chamber  of 
Commerce  by  Bogert  &  Kneeland,  in  which  it 
is  stated  that  La  Farge  saw  the  invoice  before 
the  advance  was  made,  and  knew  that  Bogert 
&  Kneeland  were  the  mere  agents  of  Braham 
&  Atwood. 

The  plaintiffs'  counsel  then  offered  to  read 
La  Farge's  statement  before  the  Chamber  of 
Commerce;  and  further,  to  show  that  it  had 
been  submitted  to  Kneeland  before  his  answer 
was  made.  This  was  objected  to, but  admitted. 
It  was  not  proved,  however,  that  Kneeland  had 
previously  seen  La  Farge's  statement,  but  only 
that  the  practice  of  that  tribunal  required  this. 
In  his  statement,  La  Farge  denied  any  knowl- 
edge or  information  of  the  cotton  belonging  to 
Braham  &  Atwood.  It  further  appeared, that 
when  the  account  sales  were  produced,  Knee- 
land  said  the  balance  would  be  paid  when  it 
could  be  collected  from  Braham  &  Atwood. 

When  the  advance  on  the  cotton  was  re- 
ceived, it  was  immediately  carried  to  the  credit 
of  Braham  &  Atwood  by  Bogert  &  Kneeland, 
the  former  having  still  a  large  balance  in  their 
favor.  That  balance  was,  by  order  of  Braham 
&  Atwood,  transferred  to  and  credited  on  Bo- 

fert  &  Kneeland's  account  against  Braham  in- 
ividually,  and  a  copy  furnished  to  Braham 
458*]  containing  the  credit.  After  *such 
credit  to  Braham,  there  still  remained  and  yet 
remains,  a  considerable  balance  due  from  him 
to  the  defendant  No  further  transactions  had 
taken  place  in  account  between  the  defendant 
and  Braham  &  Atwood,  and  no  money  had 
been  paid  to  them  on  account  of  the  advance. 
COWEN  7. 


The  judge  charged  the  jury  that  the  letter  of 
instructions  was  not  so  positive  as  to  restrict 
the  discretion  of  the  consignees,  as  to  the  sale 
of  the  cotton.  That  the  plaintiffs  bad  shown 
enough  to  entitle  them  to  recover  against  Bra- 
ham  &  Atwood .  But,  as  the  defendant  acted 
as  agent  only,  and  disclosed  his  principals, and 
had  subsequently  appropriated  the  balance, 
with  Braham  &  Atwood's  consent,  he  was  not 
liable. 

The  jury,  however,  found  a  verdict  for  the 
plaintiffs  of  $771.71. 

Mr.  H.  W.  Warner,  for  the  defendants,  now 
moved  for  a  new  trial.  He  said  the  statements 
drawn  up  by  La  Farge,  for  the  committee  of 
the  Chamber  of  Commerce,  were  improperly 
received  in  evidence.  (1  Johns.  Ch.,  131.) 

But  the  loss,  if  any,  arose  from  the  plaintiff's 
misconduct,  in  selling  for  less  than  was  direct- 
ed by  the  letter  of  instructions.  (3  Cow., 281  ; 
6  Cow.,  128.) 

Again  ;  the  defendant  acted  as  agent,  and 
revealed  his  principals  and,  therefore,  is  not 
liable. 

But  if  there  ever  was  any  liability  upon  the 
defendant,  it  was  discharged  by  the  arrange- 
ment between  him  and  the  house  of  Braham 
&  Atwood,  in  pursuance  of  which  the  balance 
was  carried  to  the  credit  of  the  former.  This 
was  an  appropriation  of  and  equivalent  to  the 
payment  of  the  money  over  to  the  principals. 

Besides,  the  defendant's  liability  was  dis- 
charged by  the  plaintiffs'  accepting  and  agree- 
ment to  pay  when  in -funds,  t.  e.,  when  the 
money  should  be  collected  of  Braham  &  At- 
wood. 

Mr.  G.  Brinckerhoff,  contra.  The  instruc- 
tions were  not  of  a  character  to  bind  the  plaint- 
iffs as  to  price.  (3  Cow.,  281 ;  Pal.  Ag.,  294, 
304,  305.) 

*The  defendant  not  having  paid  over  [*459 
the  money,  is  legally  bound  to  refund  the  de- 
ficiency. Placing  the  amount  to  the  credit  of 
his  principals,  is  not  such  a  payment  as  will 
exonerate  him. 

Curia,  per  SAVAGE,  Oh.  J.  The  question 
first  arising  in  the  order  of  the  trial,  is, whether 
the  statement  of  La  Farge  before  the  tribunal 
of  commerce,  was  properly  received  in  evi- 
dence. I  think  it  was  not.  It  was  the  plaint- 
iffs' own  statement  of  their  case;  and  could  no 
more  be  introduced  by  them, than  a  bill  in  chan- 
cery by  the  complainant,  after  having  read  the 
answer.  That,  I  believe,  is  never  allowed. 
The  defendant  may,  no  doubt,  introduce  a 
document  coming  from  the  plaintiffs,  by  way 
of  explaining  what  he  has  himself  said,  or  put 
in  as  an  answer  ;  but  to  me  it  is  a  new  mode  of 
evidence,  for  a  party  to  introduce  his  own  dec- 
larations in  his  own  cause.  If  it  was  intended 
to  show  that  the  facts  contained  in  the  state- 
ment were  impliedly  admitted  by  Kneeland, 
then  the  proof  failed ;  for  the  witness  could 
not  swear  that  Kneeland  ever  saw  La  Farge's 
statement  before  his  own  answer  was  put  in.  I 
think,  therefore,  that  paper  was  improperly  ad- 
mitted. 

The  plaintiffs  were  bound  to  pursue  the  in- 
structions notwithstanding  their  advances.  (6 
Cow.,  128.)  But  the  instructions  in  this  case 
were  not  so  positive  as  to  prevent  the  exercise 
of  their  discretion  in  making  sale  of  the  cotton. 
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The  consignors  express  a  hope  and  request,  that 
there  may  be  no  loss  on  the  invoice.  This  clear- 
ly implies  that  there  may  be  such  loss.  They 
might,  with  equal  ease,  if  such  had  been  their 
desire,  have  said  positively  that  no  sale  should 
be  made  below  the  invoice  price.  (3  Cow., 
281.) 

T  he  main  question  in  the  case  is,  whether 
the  defend  ant  can  be  made  liable,  he  having 
disclosed  his  principal  at  the  time.  And  if  that 
alone  is  not  a  sufficient  defense,  then  whether 
he  has  so  paid  over  or  disposed  of  the  money, 
as  to  alter  his  relation  to  his  principals  in  re- 
spect to  it. 

The  general  rule,  no  doubt,  is  well  settled, 
that  an  agent  who  discloses  his  principal,  and 
46O*]  so  contracts  as  to  give  a  *remedy  against 
the  principal,  is  not  liable  personally,  unless  it 
was  clearly  his  intention  to  assume  personal  re- 
sponsibility. But  where  money  has  been  paid 
to  an  agent  for  his  principal,  under  such  cir- 
cumstances that  it  may  be  recovered  back  from 
the  latter,  then  it  may  be  recovered  from  the 
agent,  provided  he  has  not  paid  it  to  his  princi- 
pal.nor  altered  his  situation  in  relation  to  him; 
for  instance,  by  giving  fresh  credit.  That  point 
was  so  decided  in  Buller  v.  Harrison,  Cowp., 
565.  There  was,  in  that  case,  no  doubt  of  a 
right  once  to  recover  from  the  principal  ;  but 
the  agent  of  the  defendant  has  given  credit  to 
his  principal,  and  rendered  him  his  account 
containing  the  credit.  His  situation, however, 
was  not  altered  in  any  other  respect.  Ld.  Mans- 
field said  the  jury  were  embarrassed  with  the 
question,  whether  this  was  a  payment  over. 
He  said,  for  some  purposes,  it  would  be  a  pay- 
ment over;  and  the  law  was  clear  that  an  agent 
who  received  money,  by  mistake,  and  paid  it 
over,  was  not  liable  ;  but  the  principal.  As 
there  was  no  alteration,  however,  in  the  situa- 
tion of  the  agent,  in  relation  to  his  principal, 
it  was  held  wrong  that  he  should  be  in  any  bet- 
ter situation  than  if  the  mistake  had  not  hap- 
pened. It  was,  therefore,  the  opinion  of  the 
court,  that  the  agent  should  pay  back  the  money. 
In  Cox  v.  Prentice,  3Maule.  &  8.,  348,  Ld.  El- 
lenborough  says :  "  I  take  it  to  be  a  clear,  that 
an  agent  who  receives  money  for  his  principal, 
is  liable  as  a  principal,  so  long  as  he  stands  in 
his  original  situation  ;  and  until  there  has  been 
a  change  of  circumstances,  by  his  having  paid 
over  the  money  to  his  principal,  or  done  some- 
thing equivalent  to  it." 

In  this  case,  the  defendant  has  not  paid  over 
the  money  to  Braham  &  Atwood,  in  any  other 
manner  than  by  passing  it  to  their  credit. 
There  was  then  a  large  balance  in  their  favor. 
But  Bogert  &  Kneeland  had  also  an  account 
with  Braham  alone,  who  did  business  upon  his 
own  account,  as  well  as  in  connection  with  At- 
wood. Atwood,  one  of  the  partners,  was  in  N. 
Y.  The  money  was  received  and  credited  Nov. 
12,  1818.  An  account  sales  was  rendered  on 
461*]  the 28th  of  the  same  month;  *when  the 
credit  due  to  Braham  &  Atwood  was,  by  their 
order,  transferred  to  the  credit  on  Braham's 
separate  account.  Had  this  transfer  been  made 
to  the  account  of  any  person  distinct  from  the 
firm  of  Braham  &  Atwood,  it  would  be  consid- 
ered equivalent  to  a  payment.  It  closed  the 
concerns  of  Bogert  &  Kneeland  with  Braham 
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&  Atwood.  Braham  in  his  individual  capac- 
ity, had  nothing  to  do  with  Braham  &  At- 
wood. I  think,  therefore,  the  judge  was  cor- 
rect in  charging  the  jury  that  this  was  such 
an  appropriation  of  the  money  as  excused  the 
defendant  from  liability. 

The  ground  upon  which  agents  have  been 
held  liable,  in  such  cases,  is,  that  there  has 
been  no  change  in  the  relative  situation  of  the 
parties.  Where  there  is  a  mere  passing  of 
credit  on  the  books,  for  instance,  the  agent  still 
has  it  in  his  power  to  redress  himself.  It  is  not, 
however,  in  the  power  of  Kneeland,  the  de- 
fendant, to  alter  the  credit  to  Braham.  He  can- 
not retain  the  money,  as  he  might  have  done 
had  no  transfer  been  made.  Kneeland  vir- 
tually paid  the  money  to  Atwood,  and  re- 
ceived the  same  amount  on  account  against 
Braham. 

I  think,  therefore,  the  plaintiffs  ought  not 
to  recover  ;  and  that  a  new  trial  should  be 
granted. 

As  the  judge  erred  in  receiving  testimony, 
and  as  the  question  of  appropriation,  upon 
which  the  jury  erred,  is  a  question  of  law 
(Cowp.,  566),  I  think  the  costs  should  abide 
the  event.  It  is  not  strictly  a  verdict  against 
evidence  only. 

Rule  accordingly. 

\  SUTHERLAND,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Cited  in— 1  Wend.,  178 ;  2  Hun,  638 :  4  Barb.,  278 ; 
12  Barb..  458  :  30  Barb.,  224  ;  60  Barb.,  578  ;  5  T.  &  C., 
200 ;  56  How.  Pr.,  48  ;  1  Sandf .,  122 ;  7  Bos..  18 ;  3  Leg:. 
Obs.,  323 ;  15  Mich.,  223 ;  43  Wis.,  603. 


*DAWES  [*462 

v. 

THE  NORTH  RIVER  INSURANCE  COM- 
PANY. 

Corporations — President  of  North  River  Com- 
pany has  no  Power  to  do  Business  for  Com- 
pany— Corporate  Action,  Confined  to  Mode 
Prescribed  by  Law — Waiver  of  Preliminary 
Proof  in  Cases  of  Insurance. 

The  president  of  the  North  River  Ins.  Co.,  incor- 
porated by  the  Statute,  sees.  45.  ch.  23,  the  9th  sec- 
tion of  which  requires  one  third  of  the  directors  to 
constitute  a  quorum  for  doing  business,  &c..  has  no 
power,  as  president,  to  waive  the  preliminary  proof 
upon  a  policy  of  insurance ;  or,  in  {reneral,  to  do 
other  business  for  the  Company. 

The  general  rule  is,  that  a  corporate  body  can  act 
only  in  the  mode  prescribed  by  the  law  creating  it. 

The  rule  that  strict  preliminary  proof  may  be 
waived  in  case  of  fire  insurance,  the  same  as  in  case 
of  marine  insurance,  recognized. 

Citations— Act,  Feb.  6, 1822,  sess.  45,  ch.  23,  sec.  9 ; 
2  Johns..  109, 114  ;  2  H.  BL,  577.  n.  (a) ;  Marsh.  Ins., 
808,809;  9  Johns.,  192. 

A  SSUMPSITon  a  policy  of  insurance  against 
XL  fire  ;  tried  at  the  N.  Y.  Circuit,  Dec.  5, 
1825,  before  Edwards,  Circuit  J.,  when  the 
plaintiff  made  out  the  following  case  : 

The  defendants,  by  a  policy  duly  executed, 
insured  against  fire,  for  the  plaintiff,  a  large 
quantity  of  wines  and  other  liquors,  valued  at 
$3,000.  Certain  conditions  were  annexed  to 
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the  policy  and  made  part  of  the  contract.  The 
ninth  condition  required  of  the  insured,  the 
production  of  certain  documents  and,  among 
others,  a  certificate  under  the  hand  of  a  mag- 
istrate, notary  public,  or  clergyman,  that  they 
were  acquainted  with  the  character  and  cir- 
cumstances of  the  insured  ;  and  that,  having 
investigated  the  circumstances  of  the  loss,  they 
knew  or  believed  that  the  insured  had  sustained 
loss  to  the  amount  mentioned  ;  and  until  such 
proof,  &c.,  should  be  produced,  the  loss  should 
not  be  payable. 

The  plaintiff,  in  his  declaration,  averred  that 
the  property  was  burnt,  &c.  ;  that  the  plaintiff 
procured  and  produced  the  certificate  of  Rob- 
ert J.  Cheeseborough,  a  notary  public,  that  he 
had  examined  into  the  cause  of  the  loss,  and 
expressing  his  opinion  thereon,  as  required  by 
the  policy. 

Cheeseborough,  the  notary,  was  examined  as 
a  witness,  and  testified  that  he  was  employed 
to  make  out  the  preliminary  proofs  of  the  plaint- 
iff's loss  ;  that  he  delivered  certain  affidavits  ; 
that  Apr.  27,  1824,  he  called  upon  the  presi- 
dent, while  in  the  office  of  the  Co.,  and  stated 
that  he,  the  witness,  had  in  his  possession  a 
certain  deposition,  and  also,  a  notarial  certifi- 
cate in  relation  to  the  fire.  He  told  the  presi- 
dent (which  was  the  fact)  that,  in  drawing  his 
certificate,  he  had  omitted  to  state  his  own 
opinion  of  the  amount  of  the  loss,  having  un- 
derstood that  full  proof  of  the  amount  had  al- 
463*]  ready  been  *made  ;  that  he  had  made 
but  one  notarial  certificate,  which  he  intended 
to  serve  on  the  Washington  Ins.  Co. ,  who  had 
underwritten  on  the  same  property  ;  that  if  the 
Company  required  it,  he  would  make  out  a  new 
certificate,  expressing  his  opinion.  To  which 
the  president  replied,  that  he  need  not  make  a 
new  certificate  ;  that  they  would  not  require 
the  formality  of  his  expressing  his  opinion  ; 
that  service  of  the  certificate  he  had  drawn 
on  the  Washington  Ins.  Co.,  would  be  suf- 
ficient. 

The  defendant's  counsel  objected  to  the  suf- 
ficiency of  the  preliminary  proofs.  The  objec- 
tion was  sustained  by  the  judge,  and  the  plaint- 
iff nonsuited. 

Mr.  T.  A.  Ehnmet,foT  the  plaintiff , now  moved 
to  set  aside  the  nonsuit,  and  for  a  new  trial. 
He  said,  it  is  well  settled,  in  regard  to  marine 
policies,  that  full  preliminary  proof  may  be 
waived.  (9  Johns.,  192, 196.)  The  same  reason 
applies  to  policies  against  fire.  This  is  a  case 
of  express  waiver.^by  which  the  condition  pre- 
cedent was  discharged.  (Roll.  Abr.,  453,  454, 
Condition,  N,  pi.  5,  cites  3  Hen.  VI.,  87.) 

The  president  was  competent  to  waive  the 
proof.  He  was  acting  in  his  hours  of  business 
as  the  ostensible  agent  of  the  Company,  and 
they  should  be  bound  by  his  acts.  A  by-law 
might  be  inferred,  conferring  authority  so  to 
act.  It  is  impossible  for  us  to  know  the  extent 
of  his  authority,  or  how  far  he  may  be  limited 
at  private  meetings.  Nor  are  we  bound  to  look 
to  that.  He  is  to  be  regarded  as  a  general  agent. 
His  power  as  such  may  be  inferred  from  the 
usual  manner  of  doing  business  by  the  like 
corporations.  At  least,  it  lies  with  the  Com- 
pany to  show  the  want  of  authority.  The 
question  should  have  gone  to  the  jury. 
N  7. 


Messrs.  C.  Graham  and  G.  Griffin,  contra. 
The  averments  as  to  the  preliminary  proofs 
were  not  supported  by  the  evidence.  They  state 
a  strict  compliance  with  the  condition,  and 
should  have  been  literally  proved.  (6  T.  R. , 
722  ;  2  H.  Bl.,  577,  note  a;  Cond.  Marsh.,  808, 
et  seq.} 

*The  president  had  no  power  to  [*464 
waive  the  proof.  (2  Johns.,  109,  114,  and  cases 
cited  by  Thompson,  J.  The  charter  of  this 
Company,  sess.  45,  ch.  23,  sec.  9,  6  L.  N.  Y., 
16  a.)  This  charter  requires  the  concurrence 
of  the  president  and  one  third  of  the  directors, 
in  the  transaction  of  business.  Per  se,  the  presi- 
dent has  no  power  to  do  anything.  The  onus  of 
showing  authority  lay  with  the  plaintiff.  If 
there  be  a  general  agency,  the  proof  of  this  al- 
ways lies  with  the  party  who  would  avail  him- 
self of  it.  We  admit  that  a  corporation  may 
act  by  a  general  agent,  but  the  agency  must  be 
proved.  The  plaintiff  was  bound  to  make  out 
the  president  an  agent  quoad  hoc,  by  showing 
a  series  of  like  acts,  recognized  by  the  Com- 
pany. 

Curia,  per  SAVAGE,  Ch.  J.  The  only  ques- 
tion is,  whether  the  president  had  power  to  dis- 
pense with  the  preliminary  proofs. 

By  the  9th  section  of  the  Act  incorporating 
the  defendants,  passed  Feb.  6,  1822,  sess.  45, 
ch.  23,  the  president,  with  one  third  of  the  di- 
rectors, shall  constitute  a  quorum,  and  be  com- 
petent to  the  transaction  of  all  the  business  of 
the  Corporation. (a) 

By  the  10th  section,  it  is  provided  that  poli- 
cies signed  by  the  president,  and  countersigned 
by  the  secretary,  shall  be  obligatory  upon  the 
Company  ;  and  that  all  business  may  be  con- 
ducted by  committees,  without  the  presence  of 
a  Board. 

By  the  Act  of  Incorporation,  therefore,  the 
president  is  not  clothed  with  any  power  to  set- 
tle or  pay  claims,  without  one  third  of  the  di- 
rectors ;  nor  to  do  any  other  act,  except  sign- 
ing policies  of  insurance. 

In  the  case  oiBeatty  v.  Mar.  Ins.  (Jo.  ,2  Johns. , 
109,  114,  the  agent  of  the  plaintiff  called  on  the 
secretary,  who,  with  the  amount  claimed  by 
the  plaintiff,  in  his  hand,  went  into  another 
room,  where  the  president  and  assistants  were 
sitting,  and  returned,  and  informed  the  agent 
of  the  plaintiff  that  the  loss  was  passed,  and 
wanted  the  plaintiff  *to  take  a  note.  [*465 
Afterwards,  the  Company  refused  payment ; 
and  the  court  held  that  there  was  no  valid  ac- 
ceptance. 

In  cases  of  this  kind,  great  strictness  is  re- 
quired ;  and  the  plaintiff  cannot  recover  with- 
out a  literal  compliance  with  the  conditions.  (2 
H.  Bl.,  577,  n.  a;  Marsh.,  Ins.,  808,  »09.)  In 
Beatty  v.  Mar.  Ins.  Co.,  Thompson,  J.,  says, 
the  defendants,  being  a  body  corporate,  the 
general  and  invariable  rule  is,  that  such  body 
can  act  only  in  the  mode  prescribed  by  the  law 
creating  it.  By  the  Act  incorporating  the  de- 
fendants, the  president  has  no  such  power  as 
he  assumed  to  exercise.  None  is  shown  by  any 

(a)  This  is  one  illustration  of  what  the  court  say, 
ante,  409 :  "Some  statutes  of  incorporation  declare, 
expressly,  what  number  is  necessary  to  make  a 
Board." 
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by-law,  or  the  appointment  of  a  committee.  Of 
course,  no  such  power  existed,  and  the  Com- 
pany are  not  bound  by  his  act. 

The  case  of  Vos  v.  Robinson,  9  Johns.,  192,  is 
not  in  point.  No  question  was  made  as  to  the 
power  of  the  defendant's  agent  to  transact  any 
business  of  his  principal.  Had  this  proof  been 
dispensed  with  by  a  Board  of  Directors,  or  a 
committee  authorized  to  settle  the  claim,  the 
defendants  would  have  been  bound  by  it.  But 
the  president  had  no  more  power  to  dispense 
190 


with  the  terms  of  the  contract  than  any  other 
stockholder. 

The  plaintiff  was  properly  nonsuited.  The 
motion  must  be  denied. 

Motion  denied. 

SUTHERLAND,  J.,  not  having  heard  the  ar- 
gument, gave  no  opinion. 

Cited  In— 3  Den.,  256  ;  Hoffm.,  176 ;  15  N.  Y.,  189 :  8 
Barb.,  133,  149;  5  How.  Pr.,  72;  1  Bos.,  440:  22  Ind., 
85;  38  Mo.,  255 ;  29  Am.  Dec.,  506  (13  Me.,  265);  49  Am. 
Dec.,  78  (11  Mo.,  278). 
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CASES 

ARGUED    AND    DETERMINED 

IN  THE 

,  S UPREME    COURT 

OF  THE 

STATE   OF  NEW   YORK, 

IN 
OCTOBER  TERM,  1827,  IN  THE  FIFTY-SECOND  YEAR  OF  OUR  INDEPENDENCE. 


HAWKINS 

v. 

THE  DUTCHESS  AND  ORANGE  STEAM- 
BOAT COMPANY. 

Practice — Order  for  Time  to  Make  a  Case. 

An  order  for  time  to  make  a  case,  under  the  6th 
general  rule  of  January  Term,  1799,  cannot  be  en- 
larged after  the  order  has  expired,  but  only  while 
It  is  running1. 

If  it  once  expire,  relief  can  be  had  by  motion  only, 
for  the  purpose  of  which  a  judge  may  grant  an  or- 
der to  stay  proceedings. 

rPHIS  cause  was  tried,  and  a  verdict  found 
_L  for  the  plaintiff  June  28  last,  before  Duer, 
Circuit  J.,  who,  on  that  day,  made  this  order  : 
"Let  the  defendants  have  20  days  from  this 
date,  to  make  a  case,  in  this  cause ;  and  on 
making  a  case,  let  all  proceedings  upon  the 
verdict  be  stayed,  until  the  further  order  of  the 
Supreme  Court."  This  order  was  served  on 
the  same  day,  upon  the  plaintiff's  attorney  ; 
but  owing  to  the  delay  of  papers,  no  case  was 
made  till  after  the  20  days.  July  30,  1827,  the 
judge  made  this  order,  indorsed  on  the  first : 
"Let  the  time  for  making  a  case,  by  the  within 
defendant,  in  the  within  entitled  cause,  be  ex- 
tended for  20  days  from  this  day.  Dated,  &c." 
This  was  served  on  the  attorney  for  the  plaint- 
iff Aug.l  ;  and  on  the  llth  he  was  served  with 
a  case,  to  which  he  declined  making  amend- 
ments, but  proceeded  with  the  cause  to  judg- 
ment. The  defendants,  on  the  other  hand,  con- 
468*]  sidering  the  case  *as  duly  settled,  no- 
ticed it  for  argument  at,  and  placed  it  upon  the 
calendar  of  the  present  term. 

On  this  state  of  facts  two  motions  were  now 
made. 

Mr.  W.  Esleeck,  for  the  defendants,  moved 
to  set  aside  the  judgment  for  irregularity;  and, 

Mr.  H.  P.  Hunt,  contra,  moved  to  strike  the 
cause  from  the  calendar.  He  said  the  second 
order  of  the  judge  was  a  nullity.  The  only 
power  he  possessed,  within  the  6th  general  rule 
of  January  Term,  1799,  was  to  enlarge  the  first 
order.  That  having  expired,  could  not  be  en- 
larged. This  is  a  term  which  implies  the  ex- 
istence of  the  first  order,  and  the  second  must, 
therefore,  be  looked  upon  as  an  original  one. 
The  only  relief  which  the  defendants  could 
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have,  was  an  order  to  stay  the  proceedings,  till 
relief  could  be  obtained  on  motion  to  this  court; 

And  of  that  opinion  was  The  Court.  But 
they  relieved  the  defendants,  on  payment  of 
all  costs,  allowing  the  case  to  stand  as  served; 
and  the  plaintiff  to  propose  amendments  &c. 

Rule  accordingly. 

Cited  in-3  How.  Pr.,  376  ;  28  How.  Pr.,  449;  5  Bos., 


Ex  PAKTE  BROWN. 

Defective  Appeal  Bond. 

Where  the  appeal  bond  is  defective,  the  C.  P.  may 
quash  the  appeal  at  any  time,  even  after  trial,  and 
af ter.a  motion  for  a  new  trial  is  denied. 

Citation— 6  Cow.,  585, 592,593. 

BROWN,  the  relator,  sued  Miller  before  a  jus- 
tice of  Dutchess  Co. ,  who  rendered  judg- 
ment for  Brown  of  about  $30.  Miller  appealed, 
and  a  verdict  passed  in  his  favor  for  about 
$250.  A  motion  for  a  new  trial  made  by 
Brown  was  denied,  and  the  proceedings  stayed 
by  order,  for  several  terms,  with  a  view  to  re- 
peat the  motion  for  a  new  trial.  Finally,  at 
the  late  October  Term  of  the  C.  P.  that  court 
quashed  the  appeal,  on  Brown's  motion,  upon 
the  ground  that  the  amount  of  the  original 
judgment  before  the  justice  was  not  recited  in 
the  appeal  bond. 

Mr.  8.  Cleveland  now  moved  for  a  manda- 
mus commanding  the  judges  of  the  court  be- 
low to  vacate  the  order  quashing  *the  [*4<i9 
appeal,  and  to  proceed  in  the  cause.  The  mo- 
tion was  not  opposed,  but, 

Per  Curiam.  We  have  decided  that  such  a 
bond  is  defective.  (6  Cow.,  585.)  The  conse- 
quence is  that  the  C.  P.  had  no  jurisdiction, 
and  might  dismiss  or  quash  the  appeal  at  any 
lime.  (2b.  Id.,  592,  593.)  The  principle  which 
sanctions  a  dismissal  upon  the  trial,  extends  to 
every  stage  of  the  cause.  The  C.  P.  wanted 
jurisdiction,  and  had  a  right  to  dismiss  the 
cause,  therefore,  without  regard  to  'what  the 
parties  may  have  done  in  it. 

Motion  denied. 

Cited  in— 9  Cow.,  229 ;  17  Wend.,  69 ;  3  Barb.,  608. 
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OILMAN  v.  VAN  SLYCK  AND  PARDEE. 
MILLER  v.  OILMAN. 

Set- Off— Judgment  Purchased  Conditionally  for 
tfiat  Purpose  Cannot  be  Set  Off. 

A  judgment  purchased  by  a  party  with  a  view  to 
«et  it  off,  and  with  condition  tnat  if  he  fails  to  ob- 
tain the  set-off  on  motion,  the  assignment  shall  be 
void;  and  accompanied  with  a  stipulation  that  the 
assignee  shall  be  indemnified  against  the  costs  of 
the  motion,  cannot  be  set  off. 

To  warrant  setting  it  off,  he  must  purchase  abso- 
lutely. 

IN  the  first  cause,  Oilman  had  judgment  for 
$220  ;  previous  to  which,  Miller  had  ob- 
tained judgment  in  the  second  cause,  for  $233.- 
96  in  Ihe  C.  P.  of  Montgomery  Co.  And  now, 
on  an  affidavit  of  Pardee,  that,  previous  to  the 
judgment  in  the  first  cause,  the  defendants 
therein  purchased  the  judgment  in  the  second. 

Mr.  M.  T.  Reynolds,  for  Van  Slyck  and  Par- 
dee,  moved  to  set  off  the  judgment  in  the  sec- 
ond against  that  in  the  first. 

Mr.  G.  W.  Kirkland,  contra,  read  Oilman's 
affidavit,  that  Pardee  had  admitted  to  him  that 
the  judgment  was  assigned  to  him  and  Van 
Slyck,  on  the  condition,  that  if  it  could  be  set 
off,  then  the  assignment  to  be  valid ;  if  not, 
then  to  be  void  ;  and  that  Pardee  should,  at 
all  events,  be  indemnified  against  all  costs  and 
charges  of  the  motion  to  set  off,  and  that  this 
was  all  the  interest  he  (P.)  had  in  the  assigned 
judgment ;  that  he  (P.)  had  not  employed  the 
counsel  to  move,  &c. 

Curia.  It  is  not  competent  for  a  party  thus 
to  buy  a  judgment  conditionally  for  the  pur- 
47O*]  pose  of  setting  it  off.  *He  is  bound  to 
become  the  absolute  proprietor  for  that  pur- 
pose. He  must  purchase,  and  incur  the  risk  of 
set-off  himself ;  not  come,  as  here,  in  the  light 
of  a  mere  agent.  There  is  no  interest  in  Van 
Slyck  and  Pardee,  and  we  might  as  well  grant 
this  motion  without  the  form  of  a  transfer,  as 
to  allow  it  under  these  circumstances. 

Motion  denied. 

Cited  in— 7  Cow.,  481 ;  13  Wend.,  654 ;  26  How.  Pr., 
62 ;  23  Cal.,  625 :  17  Kan.,  332 ;  28  Am.  Dec.,  498. 


BURNS,  Assignee  of  LOUNDS,  Sheriff  of 
NEW  YORK, 

BURNS. 

Costs — Attachment — Notice  of. 

Notice  of  a  motion  for  an  attachment  for  non-pay- 
ment of  costs,  pursuant  to  a  rule,  is  not  necessary. 

The  attachment  goes  of  course,  on  proving  service 
of  a  taxed  bill,  demand  and  non-payment. 

TTNDER  a  rule  that  the  plaintiff  pay  costs, 
U  these  had  been  regularly  taxed,  and  de- 
manded of  him  personally  ;  but  he  had  not 
paid,  and  he  could  not  be  found,  so  as  to  be 
personally  served  with  notice  of  a  motion  that 
an  attachment  issue  against  him  for  non-pay- 
ment. On  affidavits  of  these  facts, 

Mr.  H.  Stone,  for  the  defendant,  moved  for 
an  attachment. 

Curia.  No  notice  of  motion  was  necessary. 
On  proof  of  personal  demand  made,  with  serv- 
ice of  a  taxed  bill,  and  non-payment,  the  at- 
tachment goes  of  course. 

Motion  granted. 

102 


ANONYMOUS. 

Motions — Enumerated. 

A  motion  for  judgment  upon  a  report  of  referees, 
subject  to  the  opinion  of  the  court,  on  a  case  stated 
by  them,  is  an  enumerated  motion. 

T)  EFEREE8  had  made  a  report  subject  to  the 
Xt  opinion  of  the  court,  on  a  case  stated  by 
them. 

Mr.  M.  T.  Reynolds  moved  for  judgment  on 
a  non-enumerated  day ;  but, 

WOODWORTH,  J.,  SAVAGE,  Ch.  J.  and  SUTH- 
ERLAND, J.,  being  absent,  would  not  hear  the 
motion,  saying  it  was  an  enumerated  motion, 
and  should  go  upon  the  calendar. 

Papers  withdrawn. 


*!N  THE  MATTER   OF   CARLTON.  [*471 

State  Retains  Jurisdiction  of  West  Point — Habeas 
Corpus — Enlistment  of  Minor,  Void. 

A  habeas  corpus,  under  the  authority  of  this  State, 
runs  at  West  Point. 

To  take  away  the  jurisdiction  of  the  state  courts, 
on  habeas  corpus,  within  state  territory,  ceded  to 
the  U.  8.,  such  jurisdiction  must  be  expressly  sur- 
rendered by  the  State. 

The  enlistment  of  a  minor  without  consent  of  his 
parent  or  guardian,  into  the  Army  of  the  U.  S.,  is 
void;  and  he  may  be  discharged  by  state  authority. 

Any  person  illegally  detained,  has  a  right  to  be 
discharged  on  habeas  corpus. 

ON  habeas  corpus,  directed  to  Col.  S.  Thayer, 
superintendent  of  the  corps  of  engineers  at 
West  Point,  issued  by,  and  returned  to  the  re- 
corder of  the  City  of  N.  Y. 

Carlton  enlisted  into  the  service  of  the  U.  S. ; 
and  is  claimed  to  be  detained  by  Col.  Thayer, 
as  a  regularly  enlisted  soldier.  He  is,  in  fact, 
now  within  21  years  of  age,  and  has  a  guard- 
ian, who  never  consented  to  his  enlistment.  At 
the  time  of  his  enlistment,  however,  he  repre- 
sented himself  to  be  over  21,  and  that  he  had 
neither  parent  or  guardian. 

The  counsel  for  the  U.  S.  moved  that  the 
writ  be  quashed,  and  that  Carlton  be  remanded 
on  the  ground  that  the  recorder  had  not  juris- 
diction; and  that  process  issuing  under  the  au- 
thority of  this  State,  did  not  run  within  the 
limits  of  the  property  of  the  U.  S.  at  West  Point. 

The  recorder  submitted  these  questions  to 
this  court  for  direction.  He  referred  to  the  res- 
ervation as  to  the  execution  of  state  process, 
in  the  Act  of  Mar.  2,  1826,  sess.  49,  ch.  64,  p. 
46,  ceding  West  Point  to  the  U.  S.;  to  Fergu- 
son's case,  9  Johns.,  239;  Commonwealth  v. 
Gushing,  11  Mass.,  67,  and  Com.  v.  Harrison, 
Id.,  63,  and  expressed  his  own  opinion  that  he 
had  jurisdiction. 

Curia,  per  SAVAGE,  Ch.  J.  By  the  Act  of 
Congress,  the  enlistment  is  void,  and  the  soldier 
ought  to  be  discharged,  if  this  court  have  juris- 
diction. We  have  jurisdiction,  unless  it  has 
been  expressly  surrendered  or  taken  away. 
Any  person  illegally  detained  has  a  right  to  be 
discharged,  and  it  is  the  duty  of  this  court  to 
restore  him  to  his  liberty.  No  Act  of  Congress, 
or  of  this  State,  has  forbidden  the  exercise  of 
this  common  law  jurisdiction.  It  ought,  there- 
fore, to  be  *applied.  The  authorities  [*472 
referred  to  by  the  recorder,  especially  those  of 
Mass.,  sustain  our  view  of  the  case.  We  are 
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of  opinion  that  Carlton  should  be  discharged  by 
the  Recorder,  whose  power  upon  this  writ  is  the 
same  with  ours. 

Criticised— 2  Abb.  N.  S.,  339. 

Cited  in— 40  Barb.,  50 ;  44  Barb..  106 ;  48  Barb.,  261 ; 
21  How.  Pr.,  71;  9  Abb.  Pr.,  288:  12  Abb.  Pr.,  116;  2 
Abb.  N.  S.,  339;  3  Abb.  N.  8.,  139;  1  Park.,  440;  6 
Park..  287 :  20  Ind.,  507 ;  107  Mass.,  161 ;  37  Am.  Dec., 
198(12N.H.  194). 


Ex  PARTE   BADGLEY. 

Habeas  Corpus — Two  Causes  of  Imprisonment 
— One  Bad,  the  Other   Good— Prisoner  Dis- 
charged as  to  One,  Remanded  on  the  Other — 
Bailpiece — Surety — Surrender. 
Where  there  are  two  causes  of  imprisonment,  one 
{food  and  the  other  invalid,  the  court  tnay,  on  habeas 
corpus,  discharge  as  to  the  invalid  cause,  remanding 
the  prisoner  as  to  the  other. 

The  force  of  a  special  bailpiece  is  spent  by  arrest 
on  a  ca.  sa.,  though  the  prisoner  escape;  and  he  can- 
not afterwards  be  surrendered  by  his  special  bail. 

A  surety  for  the  jail  liberties  has  no  power.as  such, 
to  surrender  his  principal  to  close  confinement. 

To  warrant  this,  the  technical  relation  of  principal 
and  bail  must  exist. 

ON  habeas  corpus  to  the  Sheriff  of  Columbia. 
Two  suits  were  commenced,  and  judgments 
obtained  in  this  court  against  Badgley,  in  both 
of  which  Wager  became  special  bail.  In  one, 
a  ca.  sa.  issued;  and  the  defendant  being  ar- 
rested by  the  Sheriff  of  Columbia,  Wager  be- 
came surety  for  the  jail  liberties;  whereupon 
Badgley  escaped.  Wager  pursued,  took  and 
surrendered  him  to  the  custody  of  the  Sheriff 
of  Columbia,  claiming  to  do  so  in  virtue  of 
committiturs  indorsed  on  both  of  the  original 
bailpieces,  and  as  surety  for  the  liberties.  Badg- 
ley was  accordingly  detained  in  close  custody, 
having  declined  to  renew  his  surety  bond  for 
the  liberties  in  the  suit  wherein  he  was  com- 
mitted upon  the  ca.  sa. 

Mr.  8.  Cleveland  now  moved  that  he  be  dis- 
charged from  close  confinement  as  to  the  suit 
in  which  the  ca.  sa  issued.  He  said  this  might 
be  done,  though  he  conceded  that  he  stood 
properly  committed  as  to  the  other  suit.  The 
prisoner  could  then  obtain  sureties  as  to  the 
latter,  and  go  at  large  on  both.  This  was  not 
denied  on  the  other  side.  But, 

Mr.  E.  Williams,  for  Wager,  insisted  that  he 
had  a  right  of  surrender, on  fresh  suit,  as  surety 
for  the  liberties.  He  likened  it  to  the  case  of 
surety  by  recognizance  in  a  criminal  case,  upon 
which  he  said  Van  Ness,  late  Justice,  had  ex- 
pressed an  opinion  that  there  might  be  a  sur- 
render. And  one  Gardinier  was,  upon  that 
opinion,  surrendered  to  the  sheriff. 

He  said  the  sheriff  had  this  right  on  proper 
cause.  (1  R.  L.,  429,  sec,  6 ;  10  Johns.,  549.) 
473*]  And  the  surety  should  *be  allowed  to 
stand  in  his  place.  Barry  v.  Mandell,  10  Johns., 
563,  on  error. 

Mr.  Cleveland,  in  reply,  supposed  the  point 
too  plain  for  argument.  He  said  the  statute 
gave  this  right  to  the  sheriff  in  the  single  case 
of  his  supposing  the  sureties  to  be  insufficient. 
Independent  of  the  statute,  he  had  no  such 
right.  It  is  confined  to  the  particular  case  men- 
tioned. The  statute  presupposes  no  general 
right  of  close  confinement  at  common  law,  and 
is  so  far  an  argument  against  the  surety.  The 
two  cases  rest  on  different  principles.  The  case 
supposed  by  the  statute  can  never  exist  as  to 
the  surety. 


Curia.  We  agree  with  counsel  that  we  may 
discharge  as  to  imprisonment  upon  the  ca.  sa. , 
though  it  be  regular  upon  the  committitur  in 
the  other  suit.  The  bailpiece,  which  was  fol- 
lowed by  the  ca.  sa. ,  had  lost  its  force  by  an 
imprisonment  of  the  body  upon  that  writ;  and 
there  was  no  right  to  surrender  upon  the  limit 
bond.  This  creates  the  relation  of  principal 
and  surety,  not  of  principal  and  bail.  The 
latter  relation  is  necessary  to  warrant  a  sur- 
render. We  are  not  aware  that  this  rule  has 
ever  been  departed  from,  except  in  the  case 
mentioned  as  having  been  before  the  late  Judge 
Van  Ness,  upon  a  recognizance  of  bail  in  a 
criminal  case.  Without  expressing  an  opinion 
upon  that  case,  we  are  clear  that  a  case  of  surety 
for  the  jail  liberties.which  is  not  matter  of  rec- 
ord, but  exists  merely  in  pais,  does  not  warrant 
a  surrender,  any  more  than  the  case  of  any 
other  surety.  The  prisoner  must  be  discharged 
as  to  this  clause  of  imprisonment. 

Rule  accordingly. 

Cited  in-1  Park.,  50 ;  Edm.,  239 ;  4  Leg.  Obs.,  178. 


*McNEISH  v.  STEWART.    [*474 
Covenant —  Pleading — Mistake — Relief. 

In  covenant,  the  single  plea  of  non  est  factum  ad- 
mits the  breaches. 

Where  a  defendant,  by  the  mistake  of  his  attorney, 
pleads  a  plea  which  does  not  cover  his  defense,  and, 
on  trial,  a  verdict  is,  therefore,  against  him,  the  Su- 
preme Court  will  not,  for  that  reason,  grant  a  new 
trial. 

But,  semble,  equity  will  give  relief. 

Citations— 9  Johns.,  T8. 

IN  an  action  on  covenants  of  seisin,  and 
against  incumbrances  in  a  deed  of  land,  the 
defendant's  attorney  pleaded  simply  non  est 
factum.  At  the  trial,  beforeEmott,  Circuit  J., 
the  plaintiff  relied  on  the  covenant  of  seisin 
only  ;  and  rested  on  proving  the  deed.  The 
judge  ruled  that  this  proof  sustained  the  ac- 
tion, without  proof  of  anything  more.  Both 
parties  appeared  at  the  trial ;  and  the  verdict 
was  for  the  plaintiff  for  the  full  consideration 
expressed  in  the  deed,  with  interest. 

And  now,  on  an  affidavit  that  the  plea  was 
put  in  under  a  mistaken  supposition  by  the  at- 
torney for  the  defendant  that  the  plaintiff  must 
proveja  breach  and  the  defendant  might  show.in 
his  defense,  any  matter  which  would  go  to  de- 
feat or  diminish  the  amount  of  the  plaintiff's 
recovery,  and  that  the  plaintiff  did  not  pretend 
a  failure  of  title  as  to  all  the  land  conveyed,  a 
motion  was  made  to  set  aside  the  verdict,  and 
let  the  defendant  in  to  plead  an  additional  plea. 

Mr.  P.  F.  Hunn,  for  the  motion. 

Mr.  Q.  0.  Belden,  contra,  cited  6  Gwillim 
Bac.,  671  ;  10  Mod.,  202,  203  ;  1  Wils.,  98  ;  9 
Johns.,  78. 

Curia.  We  cannot  receive  this  excuse,  as  a 
ground  for  the  relief  sought.  Though  it  ap- 
pears to  be  founded  in  good  faith,  yet  a  con- 
trary practice  would  lead  to  endless  excuses 
founded  in  mere  pretense.  After  the  defend- 
ant has  gone  to  trial  upon  pleadings  which  do 
not  cover  his  defense,  and  has  a  verdict  against 
him,  it  is  too  late  for  him  to  move  for  an  amend- 
ment. He  must  go  down  to  trial  prepared.  (9 
Johns.,  78.) 
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NOTE.  The  plaintiff's  counsel  admitted  there 
would  be  a  remedy  in  chancery,  if  the  plaintiff 
should  go  on  to  collect  for  the  value  of  more  land 
475*]  than  was  lost  by  failure  *of  title  ;  and 
by  his  consent,  this  court  directed  a  rule  that 
execution  be  perpetually  stayed  except  as  to  the 
sum  really  due,  the  amount  of  which  he  showed 
by  affidavit. 

Motion  denied. 

Cited  ln-7  Wend.,  196. 


ROGERS  AND  OKACIE  t>.  CHAPMAN. 

Practice — Setting  Aside  Proceeding  for  Irregu- 
larity— Damages,  as  Affecting  New  Action. 

On  setting:  aside  a  proceeding-  in  {rood  faith,  for 
irregularity,  where  an  action  will,  in  consequence, 
technically  lie,  but  apparently  with  only  nominal 
damages,  the  court  will  require  the  party  moving:  to 
stipulate  not  to  bring:  the  action. 

Otherwise,  where  circumstances  appear,  calling 
for  greater  damag-es. 

As  where  an  irreg-ular  ca.  sa.  is  executed  oppres- 
sively. 

THE  defendant,  a  trader  in  the  City  of  N.  Y., 
but  who  lodged  at  Brooklyn,  having  put 
in  special  bail,  the  plaintiffs  took  judgment 
against  him  for  $2, 579. 91, which  they  assigned 
to  Dyett,  whose  attorney,  supposing  the  step 
regular,  issued  a  ca.  sa.  No  fi.  fa.  had  pre- 
viously been  issued;  and  it  was  agreed,  on  both 
sides,  that,  the  ca.  sa.  was  irregular,  within  the 
Statute,  1  R.  L.,  502.  The  defendant  had  been 
arrested  at  Brooklyn,  and  imprisoned  upon  the 
ca.  sa.  in  the  common  jail  of  Kings  Co. ;  shortly 
after  which,  and  immediately  on  discovering 
irregularity,  the  plaintiffs'  attorney  offered  the 
defendant's  counsel  to  discharge  him,  on  his 
stipulating  not  to  bring  an  action  for  the  im- 
prisonment. The  stipulation  was  declined  ; 
and, 

Mr.  J.  V.  Henry,  for  the  defendant,  now 
moved  that  he  be  discharged  unconditionally. 

He  read  an  affidavit,  by  which  it  appeared 
that  at  about  7  P.  M.  the  defendant,  having  left 
his  counting-house  in  the  city,  and  proceeded 
to  the  house  where  he  lodged  at  Brooklyn, was 
there,  a  little  before  9  o'clock,  arrested  on  the 
ca.  sa.  by  a  deputy-sheriff,  who  proclaimed  the 
arrest  in  presence  of  a  number  of  persons 
present.  He  told  the  deputy  he  had  no  friends 
in  Brooklyn  who  would  be  bail  for  the  jail  lib- 
erties, but  had  such  friends  in  the  city ;  and 
requested  time  to  send  for  them  ;  offering,  that 
if  the  deputy  would  wait  for  this  purpose,  he 
would  compensate  him  for  his  trouble.  The 
deputy  refused  to  wait  till  morning.though  the 
gentleman  of  the  house  offered  him  lodgings 
476*]  *gratis ;  and  declined  taking  the  de- 
fendant to  his  (the  deputy's)  own  house.though 
the  defendant  proposed  to  go  there  ;  and  that 
the  deputy  should  take  certain  proposed  meas- 
ures for  his  security  till  morning,  the  expense 
of  which  he  would  defray.  This  being  refused, 
he  was  taken  by  the  deputy  44^  miles  to  the  jail 
in  Flatbush,  where  he  was  confined  in  a  small 
room  with  ten  prisoners,  nothing  being  offered 
him  but  a  blanket  to  sleep  upon.  The  weather 
during  the  night  was  cold,  and  there  were  sev- 
eral circumstances  very  disgusting  and  offen- 
sive. It  was  nearly  5  P.  M\  of  the  next  day 
before  he  obtained  the  liberty  of  the  jail  limits; 
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which  was  on  giving,  as  bail,  two  resident  citi- 
zens of  the  City  of  New  York. 

Mr.  H.  W.  Warner,  contra,  read  affidavits  of 
Dyett  and  his  attorney,  and  of  Dyett's  agent, 
who  caused  the ca.sa.  to  be  issued  and  delivered 
to  the  deputy,  denying  all  concern  in  the  man- 
ner of  the  defendant's  treatment.  He  insisted 
that  the  parties  concerned  having  acted  in  good 
faith, the  defendant  should  stipulate  not  to  bring 
any  action  for  the  imprisonment. 

Curia.  That  is  true  of  a  case  where  it  is  ap- 
parent that  nominal  damages  alone  would  be 
given.  But  the  proceedings  in  this  case  were 
unusually  severe, and  the  defendant  may  satisfy 
a  jury  that  they  were  dictated  either  by  the  as- 
signee or  some  agent.  The  deputy  makes  no 
affidavit  explanatory  of  his  conduct.  We  think 
the  defendant  should  be  left  to  his  remedy  by 
action. 

Motion  granted. 


*  WILSON  t>.  WHITE.        [*477 

Practice — Motion  to  Set  Aside  Report — Motion  for 
Judgment — Order  to  Stay  Proceedings. 

Where  a  motion  Is  regularly  pending-,  to  set  aside  a 
report  of  referees  on  the  merits,  though  the  party 
moving  agrees  that  it  is  rig-ht  as  to  part,  hie  adver- 
sary cannot  move  for  judgment  on  the  report  as  se- 
curity, on  the  ground  of  the  probable  insolvency  of 
the  party  moving-,  if  there  be  delay. 

So  of  a  motion  to  set  aside  a  verdict. 

But  if  one  move  to  be  let  in  to  such  a  motion  on 
terms  the  court  may  order  judgment,  as  a  condition 
to  the  relief. 

An  order  to  stay  proceedings,  with  a  view  to  set 
aside  a  report  of  referees  on  the  merits,  is  properly 
"  till  the  further  order  of  the  court ; "  and  need  not 
be  limited  to  the  first  4  days  of  the  next  term. 

rpHIS  cause  being  referred,  the  referees  re- 
-L  ported  in  favor  of  the  plaintiff,  to  about 
$1,500  ;  and  on  the  ground  that  the  report  was 
wrong,  except  as  to  about  $300,  a  motion  was. 
pending  to  set  it  aside  upon  the  merits.  With  a 
view  to  that  motion, the  defendant  had  obtained 
a  commissioner's  order  to  stay  the  plaintiff's 
proceedings,  "  till  the  further  order  of  the 
court ; "  but  he  had  not  noticed  the  cause  for  ar- 
gument at  the  present  term. 

Now,  on  an  affidavit  intended  to  show  that 
if  the  judgment  be  delayed,  there  would  be  dan- 
ger of  losing  the  plaintiff's  claim,  on  account 
of  the  defendant's  habits,  by  which  his  proper- 
ty might  be  dissipated,  a  motion  was  made  to- 
vacate  the  order,  and  enter  up  judgment  on  the 
report.  An  objection  was  also  taken  that  the 
order  should  not  have  been  general,  but  only  to 
stay  proceedings  till  the  4th  day  of  the  term 
next  after  it  was  made. 

Mr.  J.  H.  Bronson,  for  the  motion. 

Mr.  J.  Butter 'field,  contra. 

The  Court  denied  the  motion,  saying  it  was 
without  precedent,  and  that  the  circumstances 
of  every  party  upon  the  calendar  against  whom 
a  verdict  or  report  had  been  obtained,  might  as 
well  be  revised  in  the  same  way.  We  do  not 
allow  judgment  to  go  as  security,  on  an  affirm- 
ative motion  against  a  party,  who  comes  regu- 
larly upon  the  calendar  to  set  aside  a  verdict  or 
report,  on  the  merits.  This  is  done  only  where 
he  applies  for  leave  to  move  upon  terms  ;  not  of 
right.  In  all  such  cases  we  have  power,  as  one 
of  the  terms,  if  we  see  that  the  plaintiff's  safety 
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demands  it,  to  require  a  condition  that  judg- 
ment or  execution  should  go  as  security.  This 
is  not  that  case. 

Motion  denied,  with  costs. 

Cited  in-38  N.  Y.,  20 ;  4  Trans.  App.,  293 ;  35  How. 
Pr.,  335 ;  4  Abb.  N.  S-,  273. 


478*]       *FEETER  v.  HARTER. 
Practice. 

The  affidavit  for  a  reference  need  not  state  where 
the  venue  is  laid. 

THE  COURT  decided,  on  the  authority  of 
Cleveland  v.  Strong,  2  Cow.,  548,  that  the 
affidavit  on  which  to  found  a  motion  for  a  refer- 
ence need  not  state  where  the  venue  is  laid  in 
the  cause. 

Mr.  T.  G.  Chittenden,  for  the  motion. 
Mr.  N.  8.  Benton,  contra. 


CAIN  v.  INGHAM. 

Practice — Jurors — Affinity,  as   Cause  of  Chal- 
lenge. 

Mere  matter  of  evidence  against  a  juror,  on  a 
challenge  to  the  favor,  is  no  cause  for  setting  aside 
a  verdict,  unless  it  appear  that  he  was  in  fact  influ- 
enced in  his  verdict  by  the  cause  alleged. 

That  a  juror's  father  had  married  the  defendant's 
brother's  widow,  the  father  being  dead  at  the  time 
of  the  trial,  is  no  ground  for  principal  challenge  by 
the  plaintiff. 

When  affinity  is  a  cause  of  principal  challenge, 
see  note  at  the  end  of  this  case. 

THIS  cause  being  called  for  trial  at  the  cir- 
cuit, and  there  being  a  deficiency  of  jurors 
in  the  regular  panel,  a  tales  de  circumstanlibus 
was  awarded  ;  and  the  sheriff  summoned  on 
the  spot  one  Clapsaddle,  whose  father  had  mar- 
ried the  widow  of  the  defendant's  brother.  Clap- 
saddle's  father  died  before  the  trial,  and  his 
widow, also  the  widow  of  the  defendant's  broth- 
er, lived  in  the  house  with  Clapsaddle. 

The  verdict  being  for  the  defendant.a  motion 
was  now  made,  in  behalf  of  the  plaintiff,  to  set 
aside  the  verdict  for  the  incompetency  of  the 
juror.  As  an  excuse  for  not  challenging  the 
juror,  it  was  shown, by  affidavit, that  the  plaint- 
iff was  old,  infirm  and  very  deaf  ;  so  as  not 
to  be  apprised  that  the  talesman  was  called  till 
after  he  was  sworn, and  it  was  too  late  to  chal- 
lenge him.  And  he  was  unknown  to  the  counsel. 

It  was  insisted,  for  the  plaintiff,  that  the  law 
recognizes  the  relationship  by  marriage  ;  that 
husband  and  wife  are  considered  as  one  ;  and, 

(a)  Affinity  (or  relationship  by  marriage)  is  a 
ground  of  principal  challenge  (Co.  Litt.,  156  a; 
Mounson  v.  West,  1  Leon.,  88) ;  but  it  must  be  a 
subsisting  affinity  at  the  time  of  the  challenge.  Ib. 
It  is  not  absolutely  necessary  that  the  marriage 
should  remain;  but  the  affinity  is  continued  by 
there  being  issue  of  the  marriage.  Mounson  v. 
West,  supra.  Thus,  that  the  sheriff's  wife  was  sis- 
ter to  the  plaintiff's  wife  (Markham  v.  Lee,  cited  1 
Leon.,  89) ;  that  the  sheriff  had  married  a  daughter 
of  Elizabeth,  sister  of  the  plaintiff's  mother  (21  E. 
4,  2,  cited  1  Leon.,  89,  as  22  E.  4.  2,  and  vide  10  H. 
7,  7) ;  that  one  of  the  jurors  had  married  the  de- 
fendant's mother  (14  H.  7,  2,  cited,  also,  1  Leon., 
89) ;  or  that  the  brother  of  the  defendant's  wife 
had  married  the  daughter  of  the  sheriff  (15  H.  7, 
9,  cited,  also,  1  Leon.,  89) ;  were  holden  principal 
causes  of  challenge.  And  so,  in  Mounson  v.  West, 
the  challenge  was  to  the  array,  because  the  sheriff 

Co  WEN  7. 


in  that  view,  the  defendant  was  uncle  to  Clap- 
saddle  ;  that  the  kin  being  within  the  9th  de- 
gree, was  a  cause  of  principal  challenge.  (3  Bl. 
Com.,  363.) 

*Mr.  A.  Loomi*  for  the  motion.          [*479 

Mr.  N.  S.  Benton,  contra.    * 

Curia.  There  was  no  kindred  or  subsisting 
affinity  between  the  defendant  and  the  tales- 
man which  could  operate  as  a  principal  cause 
of  challenge.(a)  At  most,  the  facts  alleged 
would  have  been  evidence  before  triers,  on  a 
challenge  to  the  favor.  The  triers  might  have 
found  for  or  against  Clapsaddle's  competency, 
according  as  they  should  believe  him  indiffer- 
ent or  not.  It  is  going  too  far  to  say  that 
matter  of  mere  evi3ence  upon  a  challenge  to 
the  favor — matter  which  is  undefined  and  in- 
finitely diversified  and  multifarious — shall  be 
a  cause  for  setting  aside  a  verdict,  when  it  is 
accompanied  with  no  evidence  that  the  juror 
is  in  fact  influenced  from  that  cause.  Nothing 
of  this  kind  appears ;  and  the  motion  must  be 
denied. 

Motion  denied. 

Cited  in-1  Hill,  654 ;  1  Den.,  27 ;  2  Barb.  Ch.,  335 ; 
15  Abb.  N.  S.,  221. 


*SATTERLEE  AND  SATTERLEE  [*48O 

v. 
TEN  EYCK. 

TURNER 

v. 
SATTERLEE  AND  SATTERLEE. 

Set-off— Judgment  Cannot  be  Set  Off  by  Merely 
Nominal  Owner — Sheriff. 

A  party  cannot  set  off  a  judgment  unless  he  be 
the  beneficial  as  well  as  the  nominal  owner  of  it. 

Where  A.  indemnified  T.,  a  sheriff,  against  gelling 
S.'s  goods;  for  which  S.  recovered  judgment  against 
the  sheriff;  held,  that  A.  could  not  set  off  a  judg- 
ment against  S.  which  A.  had  purchased  and  taken 
an  assignment  of  in  the  sheriff's  name. 

Citations— 7  Cow.,  469;  16  East,  131. 

A  IKIN  having  obtained  judgment  against 
A.  Southwick,  Ten  Eyck,  Sheriff  of  Albany, 
being  indemnified  by  Aikin,  levied  on  the 
property  of  Satterlee  &  Satterlee,  and  sold  it 
as  Southwick's,  under  a  fi.  fa.  at  the  suit  of 
Aikin.  The  Satterlees  sued  Ten  Eyck  in  this 
court  for  the  trespass,  and,  at  the  last  Albany 
Circuit,  obtained  a  vwrdict  of  $500,  on  which, 
at  the  present  term,  they  were  entitled  to  judg- 
ment with  costs.  In  October  Term,  1826, 

had  taken  to  wife  the  cousin-german  of  the  plaint- 
iff, et  exea,  had  issue  living,  the  mother  being 
dead.  This  was  interposed  as  a  principal  chal- 
lenge and.  on  demurrer,  held  good  by  three  of 
the  justices  of  the  C.  P.,  Periam.  J.,  hesitating 
whether  it  was  a  principal  cause  of  challenge,  un- 
less it  was  averred  that  the  issue,  &c..  was  inherit- 
able to  the  land.  But  where,  as  in  the  principal 
case,  the  marriage  is  dissolved  by  death,  and  the  tie 
of  affinity  does  not  appear  to  be  continued  by  issue, 
it  has  long  been  holden  that  there  is  no  cause  of 
principal  challenge.  10  H.  7,  7,  per  Bryan.  "The 
cause  ceasing,  the  effect  doth  likewise  cease." 
Finch's  Law,  8.  And  at  page  9  this  author  draws, 
for  one  illustration  of  the  maxim,  upon  the  Year 
Book  (7  H.  7,  2) :  "It  is  no  principal  cause  of  chal- 
lenge to  a  juror  that  he  hath  married  the  party's 
mother,  if  she  be  dead  without  issue,  for  the  cause 
of  favor  is  removed." 
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Turner  obtained  judgment  in  this  court  against 
the  Satterlees  for  $618.99,  which,  in  Sept.  last, 
Aikin  purchased  for  the  consideration  of  $175, 
and  took  an  assignment  to  Ten  Eyck,  in  his 
(Ten  Eyck's)  name. 

Mr.  Jos.  Edwards,  for  Ten  Eyck,  on  affida- 
vits showing  these  facts,  now  moved  that  the 
judgment  in  favor  of  Turner  be  set  off  against 
that  in  favor  of  the  Satterlees.  He  cited  3 
Cow.,  858. 

Mr.  L.  H.  Palmer,  contra.  The  defendant, 
Ten  Eyck,  has  neither  the  legal  nor  equitable 
title  to  the  judgment  of  Turner.  One  cannot 
set  off  a  judgment  unless  he  is  the  absolute 
and  beneficial  owner  of  the  debt ;  not  merely 
a  holder  in  trust  for  others.  Fair  v.  M'lver, 
16  East,  130.  The  sheriff  is  a  mere  cypher,  as 
to  any  control  over  the  judgment  which  he 
sets  up.  He  does  not  assume  to  have  any  in- 
terest ;  but  (fairly  we  concede,  and  that  Aikin 
may  obtain  relief  if  he  can)  allows  the  latter 
to  move  in  his  (the  sheriff's;  name.  The  sher- 
iff is  a  mere  agent,  and  within  the  case  of  Gil- 
man  v.  Van  Slyck,  ante,  469,  decided  at  the 
present  term.  Turner's  judgment  can  neither 
be  assigned,  discharged,  nor  otherwise  affected 
by  the  sheriff.  The  whole  power  is  with  Aikin, 
and  it  is  a  perversion  of  language  to  call  the 
sheriff  assignee. 

48 1*J  *Mr.  S.  A.  Foot,  in  reply.  The  judg- 
ment of  the  Satterlees  is  really  against  Aikin. 
He,  having  indemnified  the  sheriff,  can  alone 
be  affected.  The  sheriff  was  bound  to  proceed 
in  the  sale  as  the  agent  of  Aikin,  and  for  his 
benefit ;  and  the  recovery  may  be  said  to  be 
against  him,  in  or  through  the  name  of  the 
sheriff.  So  far  as  rights  and  liabilities  are  in 
question,  Aikin  is  the  defendant  before  the 
court.  The  sheriff  is  his  trustee  for  the  pur- 
poses of  this  motion.  We  had  a  right  to  use 
his  name  to  litigate  with  the  Satterlees ;  and 
equally  so  now,  to  pay  and  satisfy,  or  set  off 
the  judgment.  The  case  is  the  same  in  prin- 
ciple, as  if  the  sheriff  had  been  without  any 
indemnity,  and  had  bought  the  adverse  judg- 
ment with  his  own  money.  When  parties 
come  here  to  set  off  judgments,  the  court  al- 
ways look  to  their  real  interest. 

Curia.  True,  we  look  to  the  real  interest  of 
the  parties,  and  protect  the  rights  of  assignees 
of  choses  in  action,  as  far  as  this  can  be  done 
consistently  with  the  forms  of  law.  The  par- 
ty who  comes  to  set  off  a  judgment  need  not 
show  that  it  was  obtained  in  his  name.  It  is 
enough  that  he  be  the  assignee.  "But  he  must 
be  really  so,  and  not  the  mere  agent  or  trustee 
of  another.  He  must  be  the  absolute  owner, 
holding  the  beneficial  control,  or  he  cannot  set 
off.  Here  is  no  less  a  judgment  against  the 
sheriff,  because  Aikin  has  chosen  to  indemnify 
him.  Even  had  the  sheriff  obtained  a  judg- 
ment in  his  own  name  against  the  Satterlees, 
he  could  not  set  it  off  after  assigning  it  to 
Aikin  —  much  less,  where  the  judgment  is 
neither  nominally  nor  beneficially  his  own.  In 
these  cases,  the  inquiry  must  be,  what  is  the 
interest  of  the  party  on  record  ?  If  it  be  noth- 
ing, there  is  nothing  to  set  off.  If  we  allow 
ball,  sureties  and  indemnitors  to  come  in  with 
their  judgments,  where  are  we  to  stop  ?  They 
are  not  parties  before  us.  That  it  is  not  enough 
to  show  a  mere  formal  assignment,  we  held  in 
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Oilman  v.  Van  Slyck  this  very  term.  In  that 
case,  the  form  of  the  purchase  was  well  enough, 
but  it  was  not  boda  fide  and  absolute.  The 
bona  fides  with  which  a  set-off  is  created  is  al- 
ways a  legitimate  subject  of  inquiry.  Fair  v. 
*M'Iver,  16  East,  131,  is  a  strong  case  [*482 
to  show  this.  The  set-off  there  was  under  the 
statute.  The  subject  of  it  was  a  debt  which 
the  bankrupt  was  bound  to  pay  ;  but  because 
it  was  created  in  fraud  of  a  contract  to  pay  in 
a  bill,  it  was  disallowed.  The  difficulty  in  the 
case  before  us,  however,  beside  the  question- 
able manner  in  which  the  sej-off  was  got  up, 
is  that  the  party  who  proposes  to  set  off  is  the 
mere  trustee,  and  Turner,  the  cestui  que  trust 
of  an  equitable  interest.  Any  judgment  in 
favor  of  a  stranger  might  as  well  be  set  off,  if 
against  the  Satterlees. 
Motion  denied. 

Cited  in-13  Wend.,  654 ;    1  Hill,  221 ;    1  Paige,  2flO : 
4  Lans.,  57 ;  17  Kan.,  332. 


MOODY   ET   AL. 

v. 
GLEASON  AND  TUTTLE. 

Practice— Appeal  from  Justice   Court — Several 
Defendants — Infants. 

A  trial  in  a  justice's  court  as  to  some  of  several 
defendants  puts  the  whole  to  the  remedy  by  ap- 
peal, though  some  do  not  appear. 

So  where  some,  being  infants,  appear  bv  attorney. 

And  in  neither  case,  therefore,  will  a  certiorari  lie. 

The  C.  P.  may  appoint  guardians  for  infants  on 
appeal,  though  none  were  appointed  in  the  justice's 
court. 

ON  certiorari  to  a  justice's  court  of  Saratoga 
Co.  Gleason  &  Tuttle  sued  Moody  and 
four  others,  by  summons,  which  was  served 
on  all  the  defendants  below.  Issue  was  joined, 
and  the  cause  tried  by  jury,  the  defendants  be- 
low all  appearing  by  attorney.  Verdict  for 
the  plaintiffs  below,  against  all  the  defendants 
jointly.  Two  of  the  defendants  below  were 
infants ;  for  whom  no  guardian  being  ap- 
pointed, they  sued  a  certiorari  to  this  court, 
which  was  returned. 

Mr.  G.  Palmer,  for  the  defendants  in  error, 
moved^o  quash  the  writ  of  certiorari,  on  the 
ground  that  the  only  remedy  of  the  infants 
was  by  appeal.  He  cited  the  Fifty  Dollar  Act, 
ses's.  47,  ch.  238.  sees.  36,  38 ;  4  Cow.,  436  ;  5 
Id.,  19;  Q  Id.,  44;  and  remarked  that  the  C. 
P.  might  appoint  a  guardian  on  the  cause  com- 
ing there. 

Mr.  P.  H.  M'Omber,  contra.  There  was  no 
appearance  or  trial  as  to  the  infants.  The  ap- 
pearance of  the  attorney  was,  so  far  as  they 
are  concerned,  a  nullity.  The  case,  then,  as 
to  them,  is  not  within  the  statute  and  cases 
cited,  giving  an  appeal,  and  forbidding  a  cer- 
tiorari. Appeal  lies  only  in  case  of  appear- 
ance and, trial. 

*Curia.  The  infants  have  mistaken  [*483 
their  remedy.  The  cause  was  tried  on  a  valid 
issue  as  to  some  of  the  defendants.  This  puts 
the  whole  to  an  appeal,  admitting  that  the  in- 
fants are  to  be  considered  as  not  before  the 
justice's  court.  A  trial  as  to  any  of  the  defend- 
ants,requires  an  appeal  on  their  part.and  draws 
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after  it  the  same  remedy  as  to  all.  The  cause 
cannot  be  divided, part  of  the  defendants  bring- 
ing certiorari,  and  part  appealing  ;  or,  as  here, 
part  remaining  in  the  justice's  court.  The 
course  should  have  been  to  appeal  to  the  C.  P., 
who  might  there  have  appointed  guardians  ; 
or,  if  this  ceremony  had  been  omitted  in  that 
court,  error  would  lie  for  that  cause,  upon  a 
verdict  and  judgment  against  the  infants. 
Motion  granted. 
Cited  In—  3  B.  D.  8.,  569. 


DALEY  v.   ATWOOD. 

Practice  —  Amendment  of  Plaintiff's   Oyer  — 
Costs. 

Amendment  of  plaintiff's  oyer  granted,  after  trial 
and  verdict  for  him  ;  though  the  defendant's  attor- 
ney supposed  the  oyer  to  be  correct  till  the  trial ; 
and  relied  on  moving  in  arrest  of  judgment;  of 
which  he  was  deprived  by  the  amendment. 

Granted,  on  paying  simply  the  costs  of  the  motion. 

Otherwise,  if  it  had  appeared  that  the  defendant 
was  deprived,  by  the  mistake,  of  a  substantial  de- 
fense. 

IN  debt  on  an  arbitration  bond.  There  was  a 
variance  between  the  oyer  furnished  by  the 
plaintiff  and  the  bond  given  in  evidence  at  the 
circuit ;  notwithstanding  which,  the  judge  di- 
rected a  verdict  for  the  plaintiff,  subject  to  a 
motion  to  amend. 

A  motion  being  now  made,  accordingly,  on 
sjhowing  the  variance  to  have  arisen  from  a 
clerical  mistake,  the  affidavit  of  one  of  the  de- 
fendant's attorneys  was  read,  statins;  that  he 
believed,  till  the  trial,  that  the  bond  was  truly 
set  out  in  the  oyer  ;  and  supposing  that  it  would 
not  sustain  the  award  as  set  forth  in  the 
plaintiff's  replication,  he  intended,  for  that 
reason,  to  have  moved  in  arrest  of  judgment. 

This  ground  of  arrest  would  be  removed  by 
the  amendment. 

Mr.  J.  H.  Boyd,  for  the  plaintiff. 

Messrs.  Parker  and  Wheeler, for  the  defendant. 

484*]  *Curia.  The  facts  shown  for  the  de- 
fendant constitute  no  valid  objection  to  the 
amendment.  His  attorneys  were  surprised,  to 
be  sure,  in  finding  that  the  objection  failed, 
which,  till  the  trial,  they  supposed  to  exist  The 
bond  there  turns  out  to  be  a  valid  support  of 
the  award,  and  no  defense  is  pretended.  No 
injury  has  arisen  to  the  defendant  from  the  mis- 
take. We  do  not  allow  any  advantage  to  the 
party,  though  he  be  misled  by  the  mistake,  if 
he, in  fact.can  lose  nothing  substantial  by  it.  If 
the  defendant  had  shown  to  us  that  he  thought 
the  oyer  correct,  and  shaped  his  defense  accord- 
ingly (such  defense  being  something  more  than 
the  mere  technical  objection  itself),  and  that  he 
had  been  deprived  of  this  defense,  or  perhaps 
omitted  to  prepare  himself  with  it,  from  his  re- 
liance on  what  he  was  thus  led  to  think  a  fatal 
and  final  objection  without  it,  the  case  would 
be  very  different.  This  is,  however,  no  more 
than  the  common  case.  The  defendant  is  de 
prived  of  a  technical  objection,  which  was 
against  the  justice  of  the  case.  He  is  not  even 
entitled  to  the  costs  of  the  trial.  Let  the  amend- 
ment be  made,  on  paying  the  costs  of  this  mo- 
tion. 

Rule  accordingly. 

Cited  in— 80  Wend.,  670 :  10  Paige,  112. 
COWEN  7. 


Ex  PARTE  FULTON. 

Practice — Appeal  Bond— Name  of  Surety  Need 
not  Appear  in  Body  of. 

An  appeal  bond  is  valid,  though  the  name  of  the 
surety  be  not  mentioned  in  the  body. 

One  executing  a  bond  is  bound  by  it,  though  he 
be  not  named  in  the  body  of  it. 

Citations— 1  Cro.  Jac.,  261 ;  5  Cro.  Jac.,  538,  540. 

FULTON  obtained  judgment  before  a  justice 
of  Steuben  Co.,  against  Zimmurman,  who 
appealed  to  the  Steuben  C.  P.  By  mistake,  the 
appeal  bond  did  not  contain  the  name  of  the 
surety  in  the  body  of  the  bond  anywhere  ;  but 
he  signed  and  sealed,  and  the  bond  was  perfect 
in  every  other  respect. 

Fulton  made  a  motion  in  the  C.  P.  to  quash 
the  appeal  on  that  ground,  which  was  denied. 

A  motion  was  now  made  for  a  mandamus 
commanding  the  court  below  to  quash  the  ap- 
peal. 

*  Curia.  The  only  question  is,whether[*485 
this  bond  be  valid  and  binding  on  the  surety 
without  his  being  named  in  it.  We  think  it  is. 
It  is  enough  in  any  contract,  that  the  intent  of 
the  party  clearly  appear,  though  it  be  not  ex- 
pressed fully  and  particularly.  A  full  intent 
to  be  bound  by  the  terms  of  this  bond  is  plain 
from  the  act  of  executing  it.  This  view  of  the 
case  is  not  only  reasonable,  but  is  supported  by 
the  authorities.  Dobson  v.  Keys,  Cro.  Jac.,  261; 
Smith  v.  Crooker,  5  Id.,  538,  540.  Both  cases 
cited  are  in  point. 

Motion  denied. 

Cited  in— 7  Wend,,  45 ;  2  Hill,  665 :  18  Barb.,  13 :  21 
Barb.,  220 ;  23  Barb.,  589 ;  50  How.  Pr.,  391. 

See-51  Ind.,  41 :  119  Mass.,  148 ;  128  Mass.,  542 ;  61 
Pa.  St.,  398. 


BEACH  t>.  THE  FULTON  BANK. 

Corporation — Trover  against. 
Trover  will  lie  against  a  corporation  aggregate. 

IN  trover  for  flour  and  lard  ;  tried  at  the  last 
N.  Y.  Circuit,  the  verdict  was  for  the  plaint- 
iff, against  the  defendants,  a  corporation  ag- 
gregate. 

Mr.  J.  Hoyt  now  moved  in  arrest  of  judg- 
ment, on  the  ground  that  trover  would  not  lie 
against  this  Corporation.  He  said  they  were 
chargeable  as  a  Corporation  with  no  act  which 
their  charter  does  not  give  them  power  to  do. 
To  warrant  their  being  charged  in  this  shape, 
they  must  have  done  something  which  affects 
all  the  stockholders.  The  action  is,  in  effect, 
against  the  stockholders,  for  whom  the  defend- 
ants are  agents.  To  affect  their  principal,  they 
must  act  within  their  authority.  (5  Wh.,  326, 
337,  per  Johnson,  J.)  He  said  he  was  aware 
of  the  case  of  Yarborough  v.  Bank  of  England, 
16  Ea,st,  6,  which  holds  that  trover  will  lie 
against  a  corporation  aggregate.  But  that  ac- 
tion was  for  the  conversion  of  articles,  in  which 
the  defendants  had  power  by  their  charter  to 
deal.  Not  so  here.  The  defendants  are  for- 
bidden to  deal  in  goods  and  chattels.  (Sess. 
47,  ch.  149,  sec.  l,p.  144.)  He  admitted  that  on 
this  motion  in  arrest,  every  intendment  would 
be  against  the  defendants,  and  that  if  the  con- 
version charged  could  be  brought  home  to 
them,  as  a  Corporation,  in  any  way,  the  verdict 
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486*]  *  would  be  sustained  ;  but  he  denied 
that  it  could.  He  said  the  proviso  in  the  1st 
section  of  the  charter,  allowing  them  to  take  in 
pledge  and  sell,  would  be  found  to  apply  only 
to  stocks,  not  to  goods  and  chattels  generally. 

WOODWORTH,  J.  But  suppose  the  defend- 
ants had  concluded  to  rebuilt!  their  banking 
house  ;  could  they  not  exchange  the  old  ma- 
terials for  new  ones,  and  as  a  Corporation  con- 
vert the  latter  to  their  own  use  ? 

SUTHERLAND,  J.  So  suppose  they  had  ob- 
tained judgment  for  a  debt ;  could  they  not 
seize  and  sell  goods  in  execution  ?  Might  they 
not  also  attach  the  goods  of  an  absconding 
debtor  who  owed  them  ? 

Mr.  Hoyt  admitted  that  in  this  way  they 
might  convert  goods,  as  a  Corporation.  But  he 
submitted  whether  they  could  charge  the  stock- 
holders by  the  tortious  conversion  of  goods  in 
any  way.  It  is  what  they  have  no  right  to  do. 
They  have  no  authority  from  the  stockholders. 
Suppose,  said  he,  the  defendants  had  passed  a 
resolution  that  they  would  indemnify  an  agent 
against  a  breach  of  the  peace.  They  would  be 
liable  individually  ;  but  it  would  be  most  dan- 
gerous to  the  stockholders,  if  the  expense  of 
every  illegal  act  done  by  the  defendants,  under 
pretense  of  corporate  power,  must  be  paid  by 
the  former.  Trespass  will  not  lie  against  a 
corporation  aggregate.  (1  Kyd  Corp.,  223-225; 
6  Vin.  Abr.,  300,  Corporations,  Q,  pi.  15.)  Tar- 
borough  v.  The  Bank  of  England  is  the  only  au- 
thority which  holds,  that  trover  lies  against  a 
corporation  aggregate  ;  and  that  case,  being 
since  the  Revolution,  is  not  binding  here. 
Trover  implies  a  tortious  conversion,  and  prin- 
ciple is  against  its  lying  in  such  a  case  as  the 
present. 

Mr.  8.  A.  Foot,,  contra,  did  rely  on  Tar- 
borough  v.  Bank  of  England,  16  East,  6,  and 
the  authorities  there  referred  to,  as  decisive  of 
this  question.  Actions  arising  exdelicto  against 
corporations,  he  said,  are  now  common  ;  and 
the  right  to  maintain  them  perfectly  well  set- 
487*]  tied,  not  *only  in  England,  but  in  this 
State.  Is  it  to  be  endured,  that  the  various 
corporate  agents  of  this  country  shall  wrong- 
fully convert  the  goods  of  strangers  to  the  ben- 
efit of  their  principals  ;  that  the  latter  shall  re- 
ceive the  avails  into  their  vaults  :  and  yet  turn 
the  injured  party  round  to  an  action  for  money 
had  and  received,  in  which  the  price  of  the 
sale,  not  the  true  value  of  the  goods,  would  form 
the  measure  of  the  damages  ?  When  a  wrong 
is  committed  for  the  benefit  of  a  Corporation, 
and  they  adopt  the  wrong  by  taking  the  avails 
of  it,  they  are  liable  directly  in  the  same  form, 
and  to  the  same  extent  as  an  individual. 

He  denied  that  these  defendants  were  for- 
bidden by  their  charter  to  take  any  goods  in 
pledge  for  their  debts. 

SAVAGE,  Ch.  J.  It  is  very  properly  conceded 
that  here  are  only  two  questions  :  1.  Whether 
the  defendants  could  be  guilty  of  a  conversion 
of  these  goods,  as  a  Corporation,  in  any  way  ; 
and  2.  Whether  trover  will  lie  against  a  corpo- 
ration aggregate.  We  cannot  bring  ourselves 
to  doubt  on  either  question  ;  and  this  motion 
is,  therefore,  denied. 

Motion  denied. 

Cited  in-80  N.  Y.,  170;  3  Barb.,  46 ;  12  Barb.,  198 ; 
40  Barb.,  273 :  25  How.  Pr..  396;  42  How.  Pr.,  493  :  6 
Duer,  408 ;  5  Bos.,  309. 
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THE  PEOPLE,  ex  rel.  GOULD  ET  AL., 

v. 

THE  JUDGES  OF  THE  COURT  OF  COM- 
MON PLEAS  OF  THE  COUNTY  OF 
DUTCHESS. 

Practice — Justice  Court — Appeal  Bond  —  Ap- 
proval of — Costs. 

An  appeal  bond,  and  notice  of  appeal,  may  be  de- 
livered to  the  apent  of  the  justice ;  and  the  costs  on 
appeal  may  be  paid  to  his  agent. 

Approval  of  the  surety,  on  appeal,  need  not  be  in- 
dorsed by  a  justice  within  any  particular  time.  He 
may  approve,  in  fact,  of  the  surety  before  the  bond 
is  executed,  and  indorse  his  approbation  after  the 
10  days  allowed  for  appeal. 

THE  defendants  returned  to  an  alternative 
mandamus,  commanding  them  to  set  aside 
a  rule  quashing  an  appeal,  &c.,  or  show  cause, 
&c.,  that,  at  the  February  Term  of  the  Dutch- 
ess  C.P.,  1827,  an  appeal  from  a  justice's  court 
by  Gould  and  others,  appellants^  and  Husled, 
appellee,  was  called  on  to  be  tried.  That,  ac- 
cording to  the  return  of  the  justice,  the  cause 
was  tried  before  him,  Nov.  4,  1826;  and  on  the 
8th  he  rendered  judgment.  That  *the  [*488 
appeal  bond  bore  date  Nov.  16,  1826  ;  and  the 
approval  of  the  surety  indorsed  by  the  justice, 
was  dated  the  25th  of  that  month. 

That  upon  this  return  and  bond,  the  ap- 
pellee's counsel  moved  to  quash  the  appeal,  on 
the  ground  that  it  was  apparent  from  the  date 
of  the  approval,  that  the  bond  could  not  have 
been  delivered  to  the  justice  within  the  10  day's 
after  judgment.  That  the  justice  and  another 
were  then  examined  as  witnesses  ;  from  whom 
it  appeared,  that  on  the  day  judgment  was  ren- 
dered, the  counsel  for  the  appellants  informed 
the  justice  that  they  would  probably  appeal. 
The  justice  then  told  the  appellants,  that  he 
was  shortly  going  a  journey,  and  should  prob- 
ably not  return  till  after  the  10 days;  but  the  de- 
fendants could  have  the  appeal  bond  executed, 
and  deliver  it,  with  the  notice  of  appeal,  to  his 
wife,  to  whom  the  costs  might  be  paid.  The 
surety  in  the  appeal  bond  was  also  then  pro- 
posed to  and  approved  by  the  justice,  who 
promised  to  indorse  his  approval  on  his  return. 
The  justice  left  instructions,  accordingly,  with 
his  wife,  and  all  except  the  indorsement  were 
done  within  the  10  days.  But  the  justice  hav- 
ing gone  the  journey,  did  not  return  and  make 
the  indorsement  till  the  25th. 

The  C.  P.  quashed  the  appeal. 

Messrs.  Hooker  and  TaUrnadge,  for  the  re- 
lators,  now  moved  for  a  peremptory  man- 
damus. 

They  said  the  justice  ought  not,  by  his  ab- 
sence, to  be  allowed  to  embarrass  parties  in  ex- 
ercising the  right  of  appeal.  But  here  was  a 
return  made.  The  C.  P.  cannot  quash  because 
the  notice  is  defective  or  too  late.  That  is  a 
question  for  the  justice  only.  He  may  waive 
all  advantage  of  the  omission,  and  has  done  so 
!  in  this  instance.  (3  Cow.,  379.)  The  justice's 
wife  was  made  the  agent  of  receiving  the  no- 
tice, bond  and  costs  ;  and  delivering  them  to 
an  agent  was  a  substantial  compliance  with  the 
statute.  No  matter  when  the  justice  indorses 
his  approval.  It  may  be  done  after  the  10  days. 
(2  Cow.,  506.)  The  Act  *is  directory  [*489 
to  him  ;  and  his  omission  should  not  prejudice 
the  party.  (3  Cow.,  372.) 
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Mr.  E.  M.  Swift,  contra.  A  party  shall  not 
be  heard  on  appeal,  unless  he  comply  strictly 
with  the  terms  of  the  statute.  (4  Cow.,  80.) 
The  bond  should  be  delivered  and  the  costs 
paid  to  the  justice  personally.  (6  Cow.,  61,  69.) 
The  justice  could  not,  by  any  arrangement 
with  the  appellants,  or  their  attorney,  approve 
of  the  surety  before  the  bond  was  in  existence. 

Curia.  The  case  made  out  by  the  return  is 
not  materially  different  from  that  presented 
upon  the  application  for  the  alternative  man- 
damus. We  thought  then,  and  we  think  still, 
that  the  appellants  substantially  complied  with 
the  statute.  The  acts  of  receiving  the  bond, 
notice  and  costs,  are  ministerial  in  their  char- 
acter, and  may  be  performed  by  agent.  Iii  this 
case  the  justice  appointed  his  wife  to  receive 
them,  which  was  done  within  the  10  days.  The 
approval  of  the  surety  is,  to  be  sure,  a  judicial 
act;  but  this  need  not  be  indorsed  within  any 
particular  time.  The  surety  was  named,'  and 
there  was  an  approval  in  fact,  within  the  10 
days.  Let  a  peremptory  mandamus  go. 

Rule  accordingly. 

Cited  in— 7  Wend.,  493. 


PACKARD  ET  AL.  v.  HILL  ET  AL. 

Depositions  de  bene  esse —  When  Taken. 

Depositions,  de  bene  esse,  may  be  taken  at  any 
stage  of  the  cause,  even  before  an  issue  of  fact 
joined ;  and  while  a  demurrer  is  pending  and  unde- 
termined. 

THIS  cause  was  tried  at  the  last  September 
Circuit,  on  issues  joined  by  consent,  on  all 
the  counts  in  the  declaration,  in  consequence 
of  the  decision,  S.  C.,  ante,  434. 

At  the  trial  (which  was  before  Wai  worth, 
Circuit  J.),  the  plaintiffs  offered  in  evidence  the 
deposition  of  Hemeterio  Munusuri,  a  foreigner, 
taken  de  bene  esse,  before  the  Recorder  of  N.  Y., 
Mar.  22,  1826,  while  the  demurrers  to  all  the 
special  counts  were  pending  and  undetermined. 
49O*]  This  was  objected  to  as  *prematurely 
taken,  there  being  no  issue  of  fact  at  the  time 
on  the  counts  to  which  it  applied.  The  judge 
overruled  the  objection.  The  verdict  being  for 
the  plaintiffs. 

A  motion  was  now  made  in  behalf  of  the  de- 
fendants, to  set  it  aside  on  that  ground,  among 
others. 

Mr.  8.  A.  Foot,  for  the  motion. 

Mr.  R.  Sedgioick,  contra. 

Curia.  One  important  object  of  these  exam- 
inations de  bene  esse  is,  to  enable  the  party  to 
secure  evidence  at  any  time  in  the  progress  of 
the  cause,  to  be  used  on  the  trial,  if  the  witness 
shall  happen  then  to  be  without  the  jurisdic- 
tion of  the  court,  or  unable  to  obey  its  process. 
The  rule  would  be  of  but  little  use  if  confined 
to  any  particular  stage  of  the  cause.  It  is  gen- 
erally applied  to  secure  the  testimony  of  tran- 
sient or  foreign  witnesses,  who  are  here  acci- 
dentally; or  come  for  the  purpose  of  being  ex- 
amined on  the  request  of  the  party.  The  depo- 
sition may  be  taken  before  there  is  an  issue  of 
any  kind. 

Motion  denied. 

Cited  in— 3  Hill,  295 ;  30  How.  Pr.,  215 ;  7  Rob.,  459 ; 
12  Leg.  Obs.,  123. 
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JACKSON,  ex  dem.  BOGERT,  v.  SCHAUBER. 

Practice — Time  for  Writ  of  Error  and  Bail. 

A  party  has  four  days  after  judgment,  within 
which  both  to  bring  his  writ  of  error,  and  put  in 
bail;  and  this  shall  supersede  execution  levied  be- 
fore either  writ  of  error  filed,  or  bail  put  in. 

AT  the  last  term,  a  rule  was  made  staying  all 
proceedings  on  the  execution  in  this  cause, 
until  further  order,  on  the  ground  that  a  writ 
of  error  had  been  brought.  (  Vide  ante,  417.) 

Mr.  L.  H.  Palmer,  on  affidavits  that  personal 
property  had  been  taken,  and  was  now  in  the 
hands  of  the  sheriff,  moved  that  he  be  allowed 
to  proceed  and  sell.  He  said  that,  otherwise, 
the  property  must  remain  on  his  hands  at  great 
expense,  and  some  of  it  would  perish  before 
the  writ  of  error  could  be  determined. 

Messrs.  J.  T.  B.  and  A.  Van  Vechten,  contra. 

*  Curia.  We  must  have  intended  at  [*491 
the  last  term,  to  set  this  execution  aside,  or  to 
do  what  was  equivalent.  The  fact  of  the  levy 
did  not  appear  very  distinctly;  and  we  might, 
therefore,  have  supposed  that  staying  the  exe- 
cution would  be  the  same  thing,  in  effect.  But 
we  held  the  writ  of  error  regularly  brought, 
and  the  direct  consequence  should  have  been 
the  setting  aside  of  the  execution. 

Mr.  Palmer  said  he  was  not  aware  that  the 
court  intended  to  lay  down  what  he  supposed 
to  be  a  new  rule;  that  the  party  should  have 
4  days  to  bring  his  writ  of  error,  so  as  to  su- 
persede an  execution  already  levied. 

SAVAGE,  Ch.  J.,  doubted  whether  that  could 
be  called  a  new  rule  in  this  court.  He  consid- 
ered Blunt  v.  Greenwood,  1  Cow.,  15,  as  lay- 
ing down  such  a  rule. 

Mr.  Palmer  said  he  had  looked  into  that 
case,  and  thought  it  equivocal,  whether  4  days 
both  for  a  writ  of  error  and  bail  were  to  be  al- 
lowed; or  whether,  according  to  the  old  prac- 
tice, the  writ  must  be  filed  before  execution 
levied,  to  become  a  supersedeas  by  bail  within 
the  4  days,  though  the  execution  should  be  lev- 
ied intermediate  the  writ  filed,  and  bail  put  in. 

SUTHERLAND,  J.  That  appears  to  me  to  be 
a  distinction  not  warranted  by  the  reason  and 
principle  of  the  case.  The  writ  of  error  de- 
rives its  effect  upon  the  execution  entirely  from 
the  bail.  Till  that  be  in,  whether  the  writ  of 
error  be  filed  or  not,  it  is  a  nullity  as  to  the  ex- 
ecution. Thus,  the  rule  now  stated  by  counsel 
is,  in  effect,  the  same  as  that  laid  down  in  this 
case;  that  the  party  shall  have  his  4  days  for 
both  writ  of  error  and  bail;  and  that  a  judge  at 
chambers  may  enlarge  the  time. 

Per  totam  curiam, 

Execution  set  aside. 

Reversed— 2  Wend.,  13. 

Cited  in— 1  Wend.,  81 ;  3  Hill,  242:  2E.  D.  S.,  281. 


*Ex  PARTE  HAWKS.         [*492 

Practice — Appeal  Bond. 

On  appeal  from  a  judgment  rendered  before  a 
justice  in  favor  of  H..  Q.  t.  the  Overseers  of  the 
Poor ;  held,  that  the  appeal  bond  must  run  to  H. 
alone ;  not  to  him  and  the  Overseers. 

TUDGMENT  being  rendered  in  a  justice's 
J  court,  against  the  relator,  at  the  suit  of  Cas- 
sidy,  who  sued  as  well  for  himself  as  for  the 
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Overseers  of  the  Poor  of  the  Town  of  Milo  in 
Yates  Co.,  the  defendant  appealed  to  the  Yates 
C.  P.  The  appeal  bond  was,  "  Know  all  men, 
&c.,  that  we,  Nelson  P.  Hawks,  &c.,  are  held, 
«fec.,  unto  Jeremiah  Cassidy,  and  the  Overseers 
of  the  Poor  of  the  Town  of  Milo,  Yates  Coun- 
ty." TheC.  P.  holding  that  the  bond  should 
have  run  to  Cassidy  alone.quashed  the  appeal. 

A  motion  was  now  made  in  behalf  of  the  ap- 
pellant for  a  mandamus,  commanding  the  C. 
P.  to  set  aside  their  rule  quashing  the  appeal, 
and  proceed  in  the  cause. 

Mr.  R.  N.  Morrison,  for  the  motion. 

It  was  not  opposed;  but, 

Per  Curiam.     The  court  below  were  right, 
and  the  motion  must  be  denied. 
Motion  denied. 


THE  PEOPLE,  ex  rel.  CROSS, 

v. 

THE  JUDGES  OF  THE  COURT  OF  COM- 
MON PLEAS  OF  THE  COUNTY  OF 
ONONDAGA. 

Practice — Justice  Court — Trial  as  to  Part  of  Sev- 
eral Defendants — Appeal — Mistrial — Manda- 
mus. 

Though  there  be  an  Issue  and  trial  before  a  justice 
as  to  only  part  of  the  defendants,  yet  the  remedy  Is 
by  appeal  by  all. 

And  the  C.  P.,  on  appeal,  should  continue  the 
cause,  and  assess  damages  against  those  who  did  not 
plead  before  the  justice,  though  the  defendants  who 
pleaded  to  issue  be  acquitted  in  the  C.  P.  for  want 
of  evidence. 

If,  after  trial  begun,  the  court  quash  the  appeal 
for  this  cause,  it  is  a  mistrial,  which  they  should  set 
aside,  and  then  proceed  to  a  trial  de  now. 

THE  return  to  the  alternative  mandamus 
showed  that  Cross  sued  Brown,  Shaw  and 
Kellogg,  in  trespass  de  bonis  asportatis,  before 
a  justice  of  the  peace  of  the  County  of  Onon- 
daga.  All  the  defendants  were  personally 
served  with  process.  Brown  and  Shaw  sever- 
493*]  ally  pleaded  to  *issue;  and  judgment 
being  against  all  three  jointly,  they  appealed 
to  the  C.  P.,  who  denied  a  motion  to  quash  the 
appeal,  made  on  the  ground  that  though  issue 
was  not  joined,  and  there  was  no  trial  as  to 
one;  yet  there  being  issue  as  to  two,  that  drew 
after  it  the  whole  cause  as  to  all  the  defend- 
ants; and  there  could  be  but  a  single  remedy. 
In  that  view,  the  C.  P.  were  sustained  by  this 
court  on  a  motion  for  a  mandamus.  Then  the 
cause  was  brought  to  trial  in  the  C.  P.,  when 
there  was  no  proof  except  against  Kellogg. 
The  C.  P.  directed  the  jury  to  acquit  the  other 
two,  and  then  quashed  the  appeal  in  toto,  on 
the  ground  that,  after  the  acquittal,  there  was 
no  issue  to  try  and  was,  therefore,  a  want  of 
jurisdiction.  They  also  granted  a  rule  for 
double  costs  to  the  appellants — Brown,  being 
constable,  and  having  acted  as  such  in  the  al- 
leged trespass.  Afterwards, this  rule  for  double 
costs  was  vacated,  pursuant  to  an  alternative 
mandamus  from  this  court.  The  same  manda- 
mus directed  the  C.  P.  to  proceed  in  the  cause, 
without  saying  how.  The  cause  was  again  no- 
ticed for  trial;  but  the  C.  P.  declined  proceed- 
ing to  trial  or  assessment  of  damages  against 
Kellogg,  on  a  writ  of  inquiry,  deeming  the 
latter  inapplicable  to  a  case  of  appeal. 
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A  motion  was  now  made  for  a  mandamus, 
commanding  the  judges  below  to  try;  or  for 
such  other  rule  as  this  court  should  deem 
proper. 

Mr.  J.   W.  Brewster,  for  the  plaintiffs. 

Curia.  There  was  a  mistrial  in  the  court  be- 
low. Let  a  mandamus  issue,  commanding  them 
to  set  the  trial  and  verdict  aside;  proceed  to  a 
trial  de  novo. 

Rule  accordingly. 

Cited  in-10  Wend.,  391. 


*HOSMER  v.  WILLIAMS.    [*494 

Practice — Certiorari  Does  not  Lie  on  Feigned 
Issue. 

A  certiorari  does  not  lie  to  remove  a  feigned  issue 
awarded  by  a  Court  of  C.  P.,  into  the  Supreme 
Court. 

MOTION  to  set  aside  the  certiorari  in  this 
cause.  A  feigned  issue  was  ordered  by  the 
Court  of  C.  P.  of  the  County  of  Columbia,  on 
motion  of  Williams,  to  try  a  question  between 
these  parties  as  to  alleged  fraud  in  a  certain 
judgment  of  that  court,  for  about  $10,000,  en- 
tered by  confession,  in  favor  of  Hosmer  against 
Patterson.  The  issue  was  noticed  for  trial  in 
the  C.  P. ;  but  Hosmer  sued  out  and  served  a 
certiorari  to  remove  the  issue  to  this  court. 

Mr.  A.  Vanderpoel,  in  support  of  the  mo- 
tion, was  stopped  by  the  court. 

Messrs.  A.  L.  Jwdan  and  G.  BusJineU,  contra. 
The  only  question  is,  whether  this  court  have 
jurisdiction  of  the  proceeding  sought  to  be  set 
aside.  Its  powers  continue  the  same  in  this 
respect,  except  as  to  amount,  as  they  were  un- 
der the  Colonial  Act  of  1691,  by  which  the  Su- 
preme Court  was  created.  (Bradf.  ed.  Col. 
Laws,  1794.)  This  statute  declares  that  any 
person  may  commence  or  remove  into  the  Su- 
preme Court,  any  action  or  suit,  the  debt  or 
damages  in  question  being  upwards  of  £20. 
Our  Constitution  found  and  adopted  this  court 
with  its  colonial  powers.  These,  it  will  be  seen 
by  the  statute  cited,  are  equal  to  those  of  the- 
English  K.  B.,  C.  P.  and  Exchequer  combined. 
The  common  law  authority  of  the  K.  B.,  inde- 
pendent of  any  statute  declaration,  would  reach, 
this  case.  The  language  of  the  books  is  very 
broad.  This  court  keeps  all  inferior  jurisdic- 
tions within  the  bounds  of  their  authority,  and 
may  either  remove  their  proceedings  to  be  de- 
termined here,  or  prohibit  their  progress  below. 
(3  Bl.  Com.,  30.)  Then,  is  this  an  action,  suit 
or  proceeding  within  the  statute,  or  the  lan- 
guage of  the  author  cited?  An  action  is  said  to 
be  "  the  legal  demand  of  one's  right;" or  "the 
form  of  a  suit  given  by  law,  for  *the  [*495 
recovery  of  that  which  is  one's  due."  The  pro- 
ceeding on  a  feigned  issue  is  a  suit  not  only  in 
form  but  in  substance,  and  governed  by  the  or- 
dinary rules  of  practice.  (Imp.  K.  B.,  487. > 
On  a  feigned  issue  being  ordered  by  chancery, 
a  writ  is  sued  out  as  the  foundation  of  the  pro- 
ceeding. (Ib.)  True,  it  is  a  fiction  invented 
by  the  court  to  try  the  rights  of  parties.  So  is 
an  ejectment.  On  a  feigned  issue,  we  have  the 
fiction  of  the  wager.  In  ejectment,  that  of 
the  demise.  But  the  latter  action  is  no  less- 
removable  on  account  of  being  a  fiction. 
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Mr.  E.  'Williams,  in  reply.  The  office  of  a 
certiorari  is  to  remove  the  record  in  the  cause; 
upon  which  judgment  may  be  rendered  by  this 
court  and  a  writ  of  error  will  lie  to  the  Court  of 
Errors.  An  action  or  suit  must  exist  in  which 
a  record  may  be  formed  and  error  brought 
upon  it.  to  warrant  a  certiorari.  This  feigned 
issue  is  merely  a  substitute  for  the  affidavits  of 
the  parties  to  inform  the  judgment  of  the  court 
below.  Remove  it  and  you  take  away  the 
power  of  their  being  informed.  You  cannot 
send  the  issue  back.  By  removing  it,  then,  you 
destroy  its  utility.  It  is  like  an  issue  awarded 
by  the"  Court  of  Chancery.  The  court  which 
awards  it  keeps  a  control  over  it— acting  upon 
the  verdict  or  granting  a  new  trial  according 
to  circumstances.  Your  certiorari does  not  bring 
up  the  original  cause  nor  affect  it  in  any  way. 
That  remains  below,  and  the  C.  P.  may  pro- 
ceed in  it.  or  set  it  aside  without  regard  to 
what  may  be  done  in  another  court. 

SAVAGE,  Ch.  J.  It  was  not  without  much 
hesitation  that  I  allowed  this  certiorari.  And 
after  all,  the  allowance  was  rather  with  a  view 
that  the  opinion  of  the  whole  court  might  be 
taken,  on  motion,  than  from  a  conviction  that 
the  writ  will  lie  in  a  case  like  the  present.  On 
reflection,  we  are  all  clear  that  it  cannot  be  sus- 
tained. A  feigned  issue  is  not  a  suit  or  action 
within  the  meaning  of  those  words,  when  used 
in  reference  to  the  jurisdiction  of  this  court 
upon  certiorari  or  habeas  corpus.  It  is,  in  truth, 
merely  incidental  to  the  suit  below— a  part  of  the 
496*]proceedings  in  *the  course  of  a  non-enu- 
merated motion  there.  The  complete  proceed- 
ings on  such  a  motion  would  not  be  removable 
by  certiorari ;  a  fortori,  only  a  part  of  them. 
This  feigned  issue  is  a  mere  fiction,  as  its  title 
imports,  adopted  to  inform  the  court  upon  a 
fact  by  which  they  are  to  be  guided  in  granting 
or  denying  an  application  to  set  aside  one  of 
their  judgments.  It  is  not,  even  in  name,  an 
action  or  suit ;  much  less  in  its  properties  or 
effect.  The  motion  must  be  granted,  with 
costs. 

Motion  granted. 

ALLEN  v.  EHLE. 

Statute  against  Racing — Recovery  of  Wager. 

Under  the  Statute  against  Horse-racing,  1  R.  L., 
222,  sec.  5,  and  the  Statute  against  Gaming1,  Id.,  152, 
the  loser  may  recover  his  wager  of  the  stakeholder 
on  demanding  the  money  of  him  before  it  is  paid 
over  to  the  winner. 

Citations— 10  Johns.,  468. 

DEBT;  tried  at  the  Cortland  Circuit,  Jan.  2, 
1827,  before  Nelson.  Circuit  J.  The  dec- 
laration was  in  the  usual  form  for  money  had 
and  received,  money  paid,  money  lent  and  ad- 
vanced, &c.  Plea,  the  general  issue.  On  the 
trial  it  was  proved  that  the  plaintiff,  Sept.  1, 
1825,  deposited  in  the  hands  of  the  defendant 
$100  as  a  bet  to  abide  the  event  of  a  horse-race. 
That  on  the  same  day,  the  race  was  run,  and 
decided  against  him.  That  he,  immediately, 
and  whilst  the  money  was  in  the  hands  of  the 
defendant,  forbid  his  paying  over  the  money 
to  any  other  person  excepting  himself  (the 
plaintiff).  That  the  next  day  he  demanded  the 
money  of  the  defendant.  That  the  defendant 
refused  to  pay  it  to  the  plaintiff;  but  paid  it  to 
one  Purdy. 
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Upon  these  facts  the  defendant's  counsel  ob- 
jected to  a  recovery;  but  the  judge  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  upon  a  case  to  be 
made.  The  jury  found  accordingly. 

Mr.  J.  A.  Collier,  for  the  plaintiff,  cited,  1  R. 
L.,  223,  sec.  5;  Id.,  153,  sec.  2;  10  Johns.,468; 
15  Johns. ,  5. 

Messrs.  H.  Stephens  and  S.  Sherwood,  contra. 
At  common  law  this  action  would  not  have  lain 
even  against  the  party  who  *wins  and  [*497 
receives  the  wager.  This  is  not  allowed,  be- 
cause the  parties  are  in  pari  delicto.  We  must 
then  look  to  the  statute  which  gives  the  remedy. 
The  plaintiff  is  confined  strictly  to  that.  The 
1  R.  L.,  223,  sec.  5,  gives  the  same  relief  as  the 
Statute  against  Gaming,  Id.,  153,  sec.  2.  The 
latter  statute  gives  the  remedy  against  the 
party  only  ;  not  against  the  stakeholder.  His 
rights  remain  the  same  as  at  common  law. 
The  case  of  Simmons  v.  Borland,  10  Johns. . 
468,  was  on  certiorari,  and  not  considered  in 
reference  to  this  view  of  the  question. 

Curia.  The  statute  was  passed  to  remove 
the  common  law  objection.  The  5th  section 
declares  the  wager  to  be  void,  and  gives  a  rem- 
edy against  the  party  to  recover  it  back.  The 
action  lying  against  the  party,  a  fortiori  does  it 
lie  against  the  agent,  on  a  demand,  before  the 
money  is  paid  over.  We  see  no  reason  for  re- 
considering Simmons  v.  Borland,  10  Johns., 
468,  which  is  precisely  in  point;  and  has  been 
acted  upon  in  another  case  lately  before  us. 

Judgment  for  the  plaintiff. 

Cited  in-3  Wend.,  495 ;  1  Hall,  306  ;  2  Hall,  300. 
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HIBBARD  AND  WEBB. 

Bailments — Bailee  for  Reward  of  Goods,  Subject 
to  Bailor's  Order,  Liable  as  Warehouseman — 
Public  Storekeepers  and  Wharfingers  not  Lia- 
ble as  Common  Carriers — Only  Ordinary  Care 
Required — Degrees  of  Liability— "Act  of  God. " 

One  who  receives  goods  for  reward,  into  his  store, 
though  standing  upon  a  wharf,  the  goods  to  remain 
there  for  the  purpose  of  being  forwarded,  subject 
to  the  bailor's  order,  is  liable  merely  as  a  ware- 
houseman, not  as  a  common  carrier  or  wharfinger; 
and  he  is  bound  to  exercise  no  more  than  ordinary 
care  in  preserving  the  goods. 

Semble  that  a  wharfinger  is  bound  only  to  the  same 
degree  of  care  as  a  warehouseman,  and  is  not  liable 
to  the  same  extent  as  a  common  carrier. 

Public  storekeepers,  receiving  and  storing  goods 
for  hire,  are  not  liable  to  the  same  extent  as  com- 
mon carriers ;  nor  are  they  bound  to  take  better 
care  of  the  goods  than  a  prudent  man  would  ordi- 
narily take  of  his  own  property. 

Semble,  that  where  goods  so  received  are  of  them- 
selves, well  secured,  the  mere  circumstance  of  re- 
ceiving goods  of  another  sort  into  the  same  store, 
which  invite  thieves  into  the  store  who  set  it  on  flre 
and  consume  the  former  goods,  will  not  make  the 
bailee  liable,  unless  the  receipt  of  the  latter  goods 
will  probably  produce  such  a  consequence. 

Semitic,  that  where  goods  are  so  destroyed,  the 
bailee  is  prima  facie  liable,  on  the  bailor  showing 
the  loss  or  destruction  of  the  goods ;  and  it  lies  with 
the  bailee  to  show  they  were  not  lost  in  conse- 
quence of  the  want  of  ordinary  care  on  his  part. 
But  quaere,  vide  note  a  to  this  case. 


NOTE.— Common  carriers—  Forwarders.    See  Rob- 
erts v.  Turner,  12  Johns.,  232,  note. 
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The  standard  by  which  ordinary  diligence,  in  a 
bailee,  is  to  be  tested.  Per  Walworth,  Circuit  J.,  in 
his  charwe  to  the  jury. 

The  difference  in  extent  between  the  liability  of  a 
common  carrier  and  Innkeepers  and  other  bailees 
for  reward ;  and  wha£  is  meant  by  the  words  "  the 
act  of  God."  Per  Walworth,  Circuit  J.,  in  his  charge 
to  the  Jury. 

CASE  ;  tried  at  the  Clinton  Circuit,  January, 
1827,  before  Walworth,  Circuit  J. 
498*]  *The  declaration  contained  a  count 
in  trover,  and  three  special  counts — one  charg- 
ing the  defendants,  as  common  carriers,  and 
that  as  such  they  received  certain  potashes  and 
corn  to  be  transported  to  St.  Johns  ;  another, 
as  storing  and  forwarding  merchants,  receiv- 
ing the  goods  to  be  stored  and  forwarded  ;  and 
another,  as  keepers  of  a  public  storehouse  and 
as  receiving  the  goods  to  be  safely  kept  and 
stored. 

On  the  trial,  the  defendants  admitted  that 
they  received  of  the  plaintiffs  at  the  defend- 
ants' storehouse  in  Champlain,  which  stood  on 
the  defendants'  wharf  on  the  lake,  certain  pot- 
ashes, in  seven  different  parcels  of  three  bar- 
rels each,  from  July  6  to  Aug.  3,  1824.  The 
delivery  of  the  corn  at  the  same  place  was 
proved.  It  appeared  that  the  ashes  were  left 
in  these  quantities  till  enough  should  accumu- 
late there  to  send  to  the  Canada  market  at  St. 
Johns,  by  water  on  Lake  Champlain.  Aug.  3, 
one  of  the  defendants  told  one  of  the  plaintiffs 
that  he(the  def  endant)thought  he  could  send  the 
ashes  to  market  in  a  day  or  two.  But  on  the  fol- 
lowing night  the  store  was  entered  by  thieves 
and  incendiaries,  who  set  it  on  fire;  and  it  was 
consumed,  with  the  potashes  and  corn  and 
various  articles  in  store  for  others.  It  further 
appeared  that  the  defendants  were  then,  and 
had  been  for  several  years,  engaged  there  in 
the  storing  and  forwarding  business.  They 
forwarded  little  or  none  by  their  own  boat  but, 
principally,  if  not  wholly,  by  other  boats  which 
offered.  The  store  in  question  was  well  se- 
cured. But  no  person  slept  in  it.  The  same 
day  ou  the  evening  of  which  the  fire  took  place 
about  $3,000  worth  of  silk  goods  were  landed  at 
the  storehouse  from  the  steamboat,  and  stored 
there.  Other  dry  goods  were  previously  in 
store  there.  The  defendants  charged  wharf- 
age on  ashes  shipped  at  their  wharf,  whether 
stored  or  not.  In  1824  the  steamboat  did  the 
principal  carrying  from  their  wharf.  The  de- 
fendants had,  in  that  year  previous  to  the  fire, 
forwarded  thence  for  the  plaintiffs  various  ar- 
ticles of  produce,  a  part  in  the  boat  of  a  third 
person,  on  which  they  had  paid  the  freight, 
and  charged  it  to  the  plaintiffs  with  commis- 
sion on  the  freight. 

499*]  *The  plaintiffs'  counsel  insisted  that 
public  storekeepers  receiving  and  storing  goods 
as  such  for  hire  and  reward  are,  by  law,  liable 
to  the  same  extent  as  common  carriers  ;  or,  if 
not,  that  they  are  bound  to  take  better  care 
than  a  prudent  man  would  ordinarily  take  of 
his  own  property.  Or,  in  another  view,  if  com- 
rnon  prudence  required  the  defendants  to  guard 
the  store  more  securely,  or  cause  some  person 
to  sleep  in  it,  and  in  such  case  the  loss  would 
not  have  happened  ;  or  if  the  loss  was  occa- 
sioned by  the  defendants'  mingling  other  prop- 
erty with  that  in  question,  which  required  it 
to  be  better  guarded  or  secured,  and  for  lack 
of  such  better  care  the  whole  was  destroyed  ; 
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or  if  the  loss  happened  for  want  of  due  care 
and  diligence  ;  that,  in  either  case,  the  de- 
fendants were  liable.  And  the  plaintiffs'  coun- 
sel requested  the  judge  to  charge  the  jury  ac- 
cording to  these  several  views  of  the  case. 

The  judge  told  the  jury  that  common  car- 
riers are  liable  in  all  cases  of  loss  or  destruc- 
tion of  the  property  which  they  carry,  unless 
such  loss  or  destruction  be  occasioned  by  the 
public  enemies  of  the  country,  or  the  act  of 
God,  which  last  meant  a  destruction  by  light- 
ning, or  some  other  accident  which  no  human 
foresight  or  prudence  could  guard  against. 
This  substantially  agrees  with  the  definition 
given  by  Ld.  Mansfield  in  Forward  v.  Piltard, 
2  T.  R.,  27,  33,  34.  That  if  the  goods  in  ques- 
tion were,  at  the  time  of  the  loss,  in  the  de- 
fendants' hands  as  common  carriers,  to  be  trans- 
ported for  freight,  there  could  be  no  doubt  of 
their  liability.  They  were  not,  however,  re- 
ceived by  the  defendants  as  common  carriers, 
but  as  the  keepers  of  a  public  storehouse,  to  be 
kept  till  orders  should  be  given  to  send  them 
to  Canada.  That  if  the  defendants  were  ex- 
pected to  transport  the  goods  in  their  own  boat, 
of  which  there  was  no  evidence,  yet  their  risk 
as  common  carriers  had  not  commenced  at  the 
time  of  the  loss,  the  goods  being  in  the  store- 
house awaiting  the  plaintiffs'  orders. 

That  storing  and  forwarding  merchants  and 
wharfingers,  who  do  not  undertake  to  trans- 
port the  property  themselves,  *and  do  [*5OO 
not  receive  a  profit  on  account  of  the  trans- 
portation, are  not  liable  to  the  same  extent  as 
innkeepers  and  common  carriers. 

Yet,  in  all  cases  of  bailment  of  property  to 
a  person  who  carries  on  a  public  business  of 
receiving  it  into  his  custody,  or  under  his  care 
for  reward,  it  is  necessary  that  a  strict  rule 
should  be  enforced  against  the  bailee,  to  pre- 
vent fraud.  Hence,  when  property  intrusted 
to  a  warehouseman,  wharfinger,  or  storing  and 
forwarding  merchant,  in  the  ordinary  course 
of  business,  is  lost,  injured  or  destroyed,  the 
weight  of  proof  is  with  the  bailee,  to  show  a 
want  of  fault  or  negligence  on  his  part ;  or,  in 
other  words,  to  show  the  injury  did  not  hap- 
pen in  consequence  of  his  neglect  to  use  all  that 
care  and  diligence  on  his  part,  that  a  prudent 
or  careful  man  would  exercise  in  relation  to 
his  own  property. (o)  He  is  bound  to  guard 
against  all  probable  danger  ;  the  common  car- 
rier against  all  possible  danger  ;  and  there  is 
no  middle  line  or  degree  of  vigilance  between 
these  two.  That  the  question  of  negligence 
was  for  the  jury  ;  and  perhaps  no  better  way 
of  determining  *it  could  be  adopted,  [*5O1 
than  to  inquire  whether  a  prudent  man,  own- 
ing the  property  in  question,  would,  with  a  full 
knowledge  of  all  the  facts,  have  intrusted  it  in 
the  storehouse,  as  this  was  left.  If  so,  the  de- 
fendants were  not  liable  ;  otherwise,  they  were. 

That  their  liability  did  not  depend  on  the 
question,  whether  a  prudent  owner  of  the  silks 
and  other  dry  goods  would  have  left  them  in 
the  storehouse  exposed  to  thieves  and  without 
a  guard.  If  there  had  been  negligence  in  re- 
gard to  these,  the  defendants  might  be  an- 
swerable to  the  owner,  unless  he  had  agreed  to 
leave  them  there  at  his  own  risk.  On  this 

(a)  But  see  Harris  v.  Packwood,  3  Taunt.,  284 ; 
Marsh  v.  Home,  5  B.  &.  C.,  322 :  1  H.  Bl.t  298  ;  Clay 
v.  Willan.  2  Salk..  655 :  1  T.  R.,  33. 
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branch  of  the  case  the  question  was,  whether 
the  potash  and  corn  were  in  probable  danger 
from  being  left  with  the  silks. 

The  jury  found  for  the  defendants. 

Mr.  J.  A.  Cottier,for  the  plaintiffs.now  moved 
for  a  new  trial.  He  did  not  insist  much  on  the 
position  taken  by  the  plaintiffs'  counsel  at  the 
trial.  But  he  contended  that  the  defendants 
were  to  be  considered  in  the  light  of  wharfin- 
gers, who  stand  by  the  common  law,  on  the 
same  footing,  as  to  liabilities,  with  common 
carriers.  Having  v.  Todd,  1  Stark.,  72;  5  Burr., 
2827;  Isaack  v.  Clerk,  Moore,  841;  2  Stark.  Ev., 
337,  Metcalf's  ed.;  Wh.  Selw.,  301.  The  coun- 
sel also  referred  to  Wilson's  Specimen  of  Co 
dification  of  the  Law  of  Carriers  in  S.  C., 
pamphlet,  p.  37,  ch.  1,  sec.  4,  which  gives  the 
common  law  of  England,  as  understood  in  that 
State.  That  the  defendants  came  within  the 
definition  of  wharfingers,  he  referred  to  Jac.  L. 
Diet.,  tit.  Wharfingers. 

He  admitted  that  Roberta  v.  Turner,  12  Johns., 
232,  was  against  the  position  taken  at  the  trial, 
that  a  public  storer  of  goods,  for  reward  and 
for  the  purpose  of  forwarding  them,  is  liable 
to  the  same  extent  as  a  common  carrier. 

Messrs.  P.  Ganxewort  and  H.  Bleecker,  con- 
tra, insisted  that  the  law  of  the  case  was  truly 
given  in  the  charge  of  the  judge.  That  he  was 
fully  supported  by  the  authorities  in  his  rules 
of  responsibility,  both  as  to  storing  and  for- 
502*]  warding  merchants  *and  wharfingers. 
(12  Johns.,  232  ;  2  Stark.,  461  ;  8  Taunt.,  443; 
2  Esp.  Dig.,  Gould  ed.,  252 ;  2  Com.  Cont.,  342; 
4  Esp.,  262  ;  19  Johns.,  44  ;  Peake  N.  P.  Cas., 
114  ;  4  T.  R.,  581.)  They  said  there  is  no  dis- 
tinction, in  reason,  between  the  case  of  a  stor- 
ing and  forwarding  merchant  and  a  wharfin- 
fer.  Neither  is  like  a  common  carrier,  who  is 
ound  to  more  than  ordinary  diligence,  upon 
grounds  of  policy  applicable  to  him  alone.  The 
authority  cited  from  1  Stark.,  72,  is  a  mere 
Nisi  Prim  dictum  of  Ld.  Ellenborough,  going 
beyond  the  case  before  him  ;  and  what  Ld. 
Mansfield  said  in  5  Burr. ,  2827,  was  evidently 
meant  of  one  who  engages  in  the  double  char- 
acter of  wharfinger  and  common  carrier. 

But  suppose  both  to  stand  on  the  same  foot- 
ing of  liability ;  we  deny  that  the  defendants 
could  be  considered  wharfingers  in  respect  to 
the  goods  in  question.  They  were  not  acting 
in  that  character.  The  store  stood  upon  their 
wharf,  it  is  true,  but  this  does  not  determine 
the  question.  The  goods  were  not  subject  to 
the  duty  of  wharfage  till  removed  from  the 
store,  and  placed  on"  the  wharf  in  a  course  of 
transportation.  The  plaintiffs  were  liable  for 
the  mere  storage  duty  ;  and  the  defendants 
should  be  bound  to  nothing  more  than  a  cor- 
responding liability  on  their  part. 

Mr.  Collier,  in  reply.  True,  it  is  difficult  to 
assign  a  good  reason  why  a  wharfinger  should 
be  liable  as  a  common  carrier.  But  the  doc- 
trine seems  to  be  settled  by  the  authorities,  (b) 
It  is  equally  difficult  to  show  upon  principle 
why  an  innkeeper  should  be  liable  without 
negligence.  Yet  such  is  the  settled  law. 
5O3*]  *SUTHERLAND,  J.  But  there  is  an- 

(b)  But  see  Ross  v.  Johnson,  5  Burr.,  2827;  Mavlng 
v.  Todd,  1  Stark.,  72;  Isaack  v.Clerk,  Moore,  841;  Ld. 
Kaym.,  917,  918  :  Jones,  Bail,  103,  104,  2d  ed.;  1  T.  R., 
33 ;  19  Johns.,  46 ;  12  Johns.,  232 ;  4  T.  R.,  581 ;  5  Id., 
394 ;  Forward  v.  Pittard,  1  T.  R.,  27 ;  Hyde  v.  The 
Nav.  Co.,  &c.,  5  T.  R.,  389. 
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other  difficulty  in  this  case.  Though  the  de- 
fendants had  a  wharf,  it  does  not  necessarily 
follow  that  they  were  wharfingers  in  respect  to 
the  goods  in  question.  They  had  a  store  upon 
the  wharf  *in  which  the  goods  were  [*5O4 
deposited,  not  as  a  wharf,  but  a  store.  It  seems 
to  me  the  defendants  are  to  be  considered  as 
warehousemen.  No  duty  as  wharfingers  had 
attached  to  them. 

*WOODWORTH,  J.  It  cannot  be  that  [*5O5 
these  defendants  were  liable  as  wharfingers  ; 
and  it,  therefore,  becomes  unnecessary  to  con- 
sider the  distinction  which  you  urge.  Your 
argument  goes  to  make  every  storing  and  for- 
warding *merchant  in  our  cities  wharf-  [*5O6 
ingers.  It  certainly  can  make  no  difference  in 
principle,  whether  they  receive  goods  into  a 
store  which  happens  to  stand  upon  a  wharf,  or 
in  the  body  of  the  city. 

SAVAGE,  Ch.  J.  The  attempt  to  fix  the  de- 
fendants in  the  particular  character  of  wharf- 
ingers, as  distinguished  from  warehousemen 
was  not  made  at  the  trial  ;  and  there  does  not 
appear  to  be  any  count  in  the  declaration 
charging  them  in  that  character. 

Mr.  Cottier.  We  suppose  the  count  against 
them  as  common  carriers  sufficient  to  reach 
them  as  wharfingers,  provided  we  show  that  the 
latter  stand  on  the  same  ground  with  the  former. 

The  Court  were  clear,  that  a  case  of  wharf- 
ingers was  not  made  out ;  and, 

SUTHERLAND,  /.,  said,  if  that  case  had  been 
made  out,  he  could  see  no  season  for  making 
the  defendants  liable  as  common  carriers.  He 
declined,  however.to  decide  this  question ;  and, 

The  Court  agreed  in  considering  the  case  as 
one  of  warehousemen,  who  are  not  liable  if 
they  exercise  ordinary  care. 

New  trial  denied. 

Cited  in-3  Wend.,  135 ;  9  Wend.,  271 :  45 N.  Y.,  189  ; 
46  N.  Y..  289 ;  75  N.  Y.,  263 ;  2  Barb.,  328 ;  3  Barb.,  383 ; 
4  Barb.,  368  ;  13  Barb.,  489 ;  31  Barb.,  197 :  9  How.  Pr., 
227;  12  Abb.  Pr.,230;  5  Rob.,  419;  36  Super.,  39;  1 
Hilt.,  298 ;  1  Daly,  350 ;  8  W.  Dijr.,  497 ;  45  Sup.  Ct., 
246 ;  14  Allen,  452, 461 ;  24  Am.  Dec.,  145 ;  33  Am.  Dec., 
176  (10  Vt.,  56);  45  Am.  Dec.,  737  (2  Rich.  Law,  286);  6 
Am.  Rep.,  65  (45  N.  Y.,  184);  31  Am.  "Rep.,  468,  469  (75 
N.  Y.,  260);  43  Am.  Rep.,  638  (91  N.  Y.,  32). 


*Ex  PARTE  BEADLESTONE.  [*5O7 

Practice  —  Appeal  from  Justice's  Judgment  — 
Costs. 

On  appeal  from  a  justice's  judsrrnent,  the  appel- 
lant is  not  bound  to  pay  his  own  costs ;  nor  any  more 
than  the  costs  recovered  by  the  opposite  party,  and 
included  in  the  judgment. 

A  JUSTICE  of  Essex  Co.  rendered  a  judg- 
ment for  the  relator,  who  was  sued  by 
Phelps,for  6  cents  damages  and  $5  costs.  The 
whole  costs  of  both  parties  before  the  justice, as 
justice's,  constable's  and  juror's  fees,  amounted 
to  $7.64.  Phelps  appealed, but  paid  the  justice 
only  the  $5.06,  with  75  cents  for  making  the 
return  ;  and  refused  to  pay  the  balance  of  the 
whole  costs  accrued, the  $2.64.  On  this  ground, 
the  C.  P.  were  moved  by  Beadlestone  to  dis- 
miss the  appeal,  which  they  refused  to  do. 

A  motion  was  now  made  for  a  mandamus, 
commanding  them  to  dismiss  the  appeal. 

Mr.  G.  A.  Simmons,  for  the  motion.  The 
Fifty  Dollar  Act,  sess.  47,  ch.  238,  sec.  36,  is, 
that  the  party  appealing  shall  pay  to  the  justice 
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the  costs  of  suit,  as  one  condition  of  the  appeal  | 
taking  effect.  The  phrase  is  broad  enough  to 
include  the  costs  of  both  parties,  and  reason  re- 
quires such  a  construction.  The  statute  could 
never  intend  to  deprive  the  justice,  constable, 
&c.  of  their  lien  for  fees  which  cannot  be  taxed 
and  included  in  the  judgment,  The  taxation 
can  be  for  no  more  than  $5;  but  if  there  be  no 
appeal, the  principal  money  is  usually  collected 
and  paid  in  to  the  justice;  and  he  has  a  lien 
upon  it  for  the  costs,  besides  those  which  are 
included  in  the  judgment.  A  suit  over  against 
the  party  is,  in  this  way,  saved.  By  the  39th 
section, if  the  appellant  recover  in  the  C.  P.  the 
judgment  is  to  include  the  costs  actually  paid 
in  the  suit  below.  Unless  the  party  pays  his 
own  costs,as  well  as  those  of  the  opposite  party,  ^ 
he  would  be  remediless  for  a  part  of  his  ex- 
penses. A  party  may  appeal  from  his  own  judg- 
ment. (4  Cow.,  64.)  Yet  he  must  pay  costs. 
Messrs.  E.  C.  Gross  and  D.  B.  ATNett,  contra, 
insisted  that  the  appellant  was  bound  to  pay  no 
more  costs  than  could  be  levied  on  the  execu- 
tion. This  is  what  the  statute  means  by  the 
costs  of  suit. 

5O8*]  *Guria.  There  are  (we  perceive,  with 
the  counsel  for  the  relator)  several  considera- 
tions in  favor  of  the  view  which  he  urges;  but  j 
we  think  not  of  such  controlling  force  as  to  re- 
quire a  different  construction  upon  the  words 
of  the  statute,  "  costs  of  suit,"  from  what  they 
generally  import  when  used  in  direct  reference 
to  the  amount  of  recovery.  Besides,  such  a 
construction  prevents  uncertainty,  and  conse- 
quent dispute,  which  would  often  arise  con- 
cerning the  unliquidated  costs.  These  are  a 
private  concern  between  different  persons.  They 
rest  in  contract.  The  claim  for  them  may  or 
may  not  be  enforced,  but  it  is  in  no  respect  af- 
fected by  the  appeal  We  think  the  party  is 
entitled  to  appeal  without  paying  his  own  costs, 
or  those  of  his  adversary,  beyond  the  amount 
of  the  recovery. 
Motion  denied. 
Cited  in-10  Minn.,  223. 


BRIGGS  P.  ROWE  AND  HICKS. 

Practice — Exception  to  Bail  after  Copy  of  Plea 
Served. 

By  an  exception  to  bail,  after  copy  plea,  served, 
though  received  without  objection,  the  plea  be- 
comes a  nullity ;  and,  to  prevent  a  default,  the  de- 
fendant must  plead  de  novn,  after  justification. 

And  this,  though  one  of  the  defendants  (join  debt- 
ors) be  not  arrested,  and  ball  be  put  in  as  to  both. 

Citation— 6  Cow.,  56. 

rpHE  capias  ad  resporidendum  was  issued 
1  against  the  defendants  as  joint  debtors.but 
Rowe  only  was  arrested.  It  was  returned  cepi 
corpus  as  to  him,  in  May  Term,  1827.  June  8, 
the  plaintiff's  attorney  delivered  a  declaration 
to  the  defendants'  attorney,  de  bene  ease;  and 
July  6  following,  both  defendants  appeared  by 
putting  in  special  bail.  The  defendants'  at- 
torney gave  notice  of  bail  to  the  plaintiff's  at- 
torney and,  at  the  same  time,  served  him  with 
pleas  for  both,  which  he  accepted  without  ob- 
jection. On  the  7th  the  plaintiff's  attorney  ex- 
cepted  to  the  bail,  giving  notice  of  the  excep- 
tion, and  on  the  10th  the  bail  justified.  On  the 
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16th  the  plaintiff 's  attorney  entered  the  defend- 
ants' default  for  want  of  a  plea,  and  at  August. 
Term  last  entered  a  rule  for  interlocutory  judg- 
ment. 

On  these  facts,  and  an  affidavit  of  merits  on 
the  part  of  the  defendants, 

*Mr.  8.  Beardsley,  for  the  defend-  [*5OJ> 
ants, m<>vc<l  to  set  aside  the  default  and  all  sub- 
sequent proceedings. 

Mr.  E.  Cowen,  contra. 

Curia.  By  the  exception,  there  was  no  bail 
and,  of  course,  the  pleas  became  a  nullity, 
Adams  v.  Minton,  6  Cow.,  56.  The  defend- 
ants could  not  plead  till  they  had  properly  ap- 
peared,which,  in  this  case,  must  have  been  by 
putting  in  and  perfecting  special  bail.  This 
case  is  sought  to  be  distinguished  from  that 
cited,  by  the  circumstance  that  here  only  Rowe 
was  arrested,  and  special  bail  could  not  be  ex- 
acted as  to  Hicks.  We  think  this  rather  a  rea- 
son why  the  plaintiff  might  hold  him  to  greater 
strictness  in  the  mode  of  his  appearance.  It 
is  urged  that  holding  defendants  to  a  com- 
plete appearance  before  the  service  of  a  plea 
shall  have  any  effect,  is  inconvenient  in  prac- 
tice. But  it  matters  very  little  which  way  the 
rule  is,  when  once  understood.  It  is  of  more 
importance  that  it  should  be  uniform.  Adams 
v.  Minton  is  in  point;  and  the  motion,  so  far  as 
it  is  founded  on  irregularity,  must  be  denied. 

But  on  the  ground  of  merits,  let  the  default 
be  set  aside,  upon  payment  of  costs. 

Rule  accordingly. 


BEACH  AND  BEACH 

0. 

THE  PRESIDENT,  DIRECTORS  AND  COM- 
PANY OF  THE  FULTON  BANK. 

Practice — Circuit   Court  may  be  Held  During 
Term  — Venire. 

A  Circuit  Court  may  be  holden  during  term. 

And  the  venire  may  be  awarded  returnable  the  1st 
day  of  term,  with  a  non  misit,  &c.,  and  a  continu- 
ance to  a  day  in  term  subsequent  to  the  day  of  trial. 

And  the  venire  itself  may  be  issued,  tested  and  re- 
turnable accordingly. 

The  jury  for  the  circuits  are  summoned,  independ- 
ent of,  and  without  reference  to  the  venire,  the 
award  of  form  of  which  may  be  amended  in  any  way 
so  as  to  make  them  conform  to  the  fact.  And  even 
a  new  venire  may  be  ordered  and  filed,  nunc  pro 
tune. 

rpHIS  cause  was  noticed  for  trial  at  the  City 
J-  Hall  of  the  City  of  N.  Y.,  in  the  first  cir- 
cuit, to  be  holden  on  the  4th  Monday  of  Sept., 
1827,  and  was  tried  before  Walworth,  Circuit 
J.  of  the  fourth  circuit,  Oct.  19,  to  which  time 
the  circuit  was  continued  from  the  4th  Mon- 
day of  Sept.  Both  parties  appeared  by  their 
*counsel  at  the  trial.  The  jury  who  [*51O 
tried  the  cause,  were  summoned  under  an  order 
of  the  judge  upon  the  Statute,  1  R.  L.,  337, 
sec.  6,  the  venires  being  for  the  September  Cir- 
cuit, but  tested  in  August  Term,  and  return- 
able on  the  3d  Monday  (the  15th)  of  Oct., 1827. 
The  jurors  were  summoned  to  appear  at  a  Cir- 
cuit Court  to  be  holden  Oct.  8, 1827.  The  venire 
in  this  cause  was  tested  on  the  15th, and  return- 
able Oct.  24,  1827.  A  verdict  being  found  for 
the  plaintiff,  he  filed  the  venire,  in  this  cause, 
N.  P.  record,  &c.,  in  the  office  of  the  clerk  of 
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this  court, Oct.  24  (the  return  day  of  the  venire), 
and  entered  his  rule  for  judgment.  The  N.P. 
record  contained  an  award  of  a  venire,  tested 
of  August  Term  and  returnable  the  3d  Mon- 
day (the  15th)  of  Oct.,  1827,  at  the  Capitol  in 
the  City  of  Albany,  with  a  vicecomes  non  misit 
breve ;  and  another  award  of  a  venire  for  the 
24th,  the  return  day  of  the  venire  in  this  cause; 
with  a  Nisi  l*rim  clause  for  a  circuit  courl  on 
the  19th  (the  day  of  trial). 

A  motion  was  now  made,  on  behalf  of  the 
defendants, to  set  aside  the  verdict  and  all  sub- 
sequent proceedings,  for  irregularity. 

Mr.  J.  Hoyt,  for  the  defendants..  The  Stat- 
ute, sess.  47,  ch.  32,  sec.  4,  p.  370,  prescribes 
the  manner  of  appointing  the  circuits  and  the 
notice  to  be  given.  But  every  circuit  must  nec- 
essarily expire  at  the  commencement  of  the 
term  of  this  court.  The  venires  are  regularly  re- 
turnable on  that  day.  The  venire  was,in  this  case, 
awarded  on  the  record  returnable  that  day; 
when  the  attorneys  are  supposed  to  be  present 
at  the  Capitol  in  the  City  of  Albany,  with  the 
record.  This  takes  all  jurisdiction  from  the 
circuit.  The  Statute,  1  R.  L. ,  325,  sec.  2,  pro- 
vides that  the  tenor  or  transcript  of  the  record, 
with  the  respite  of  the  jury, or  award  of  process 
for  their  appearance  at  the  next  term  of  the 
Supreme  Court,  unless,  &c.,  shall  be  sent  down 
to  the  circuit;  thus  contemplating  that  the  cir- 
cuit ends  with  the  term.  A  venire  is  to  be  is- 
sued and  returned  at  the  trial.  But  if  the  day 
51 1*]  of  trial  is  beyond  the  term,  and  *the 
return  day  thus  passed,  the  sheriff  can  make 
no  return,  except  that  he  has  done  nothing  on 
the  writ.  Hence,  there  could  be  no  jury.  The 
whole  proceeding  was,  in  this  case,  coram  non 
judice,  and  void.  (1  Sell.  Pr.,  431  ) 

But  if  there  was  jurisdiction,  the  proceed- 
ings were  irregular.  The  Act  Regulating  Trials 
by  Jury,  1  R.  L.,  330,  sec.  15,  requires  a  panel 
of  the  jurors  to  be  annexed  to  the  venire  in  the 
cause.  The  jurors,  in  this  case,  were  summoned 
to  appear  eight  days  before  the  teste  day  of  the 
venire.  That  jury  were  not  summoned  to  try 
this  cause,  and  could  not  try  it.  The  case  is 
the  same  as  though  no  venire  had  issued.  The 
Statute,  1  R.L.,325,  sec.  2,  by  requiring  proc- 
ess to  be  returnable  at  the  next  term,  &c.,  virt- 
ually forbids  its  being  tested  and  returnable 
at  the  same  time.  Such  a  course  deprives  the 
defendant  of  his  motion  in  arrest,  which  must 
be  made  within  the  first  four  days  of  the  term 
at  which  the  venire  process  is  returnable.  The 
sheriff  is  required  (1  R.  L.,  328.  sec.  11)  to  sum- 
mon the  jury  eight  days  before  the  sitting  of 
the  circuit  court.  If  any  regard  is  paid  to  the 
venire  that  summoning  was  of  no  validity  un- 
der this  process.  The  clerk  is  to  draw  the  jury 
fourteen  days  before  the  circuit.  (Ib. )  That 
could  not  have  been  done  in  respect  to  this 
cause.  f 

These  various  irregularities  are  incurable. 
They  cannot  be  set  right  by  amendment,  be- 
cause they  are  irregularities  in  fact;  not  merely 
in  form. 

Mr.  8.  A.  Fool,  contra,  said  that  the  award 
of  venire  and  the  venire  itself  are  mere  matters 
of  form;  and  if  here  was  any  irregularity 
(which  he  denied),  yet  this  court  might  and 
would  amend.  The  jury  are  drawn  by  the  clerk 
upon  any  venire  which  conies  to  his  hand.  The 
jury  so  drawn  are  the  general  jury  of  the  cir- 
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cuit;  and  in  the  City  of  N.Y.,the  circuit  judge 
may  order  a  new  panel  when  and  as  often  as  he 
pleases.  (1  R.  L.,  837,  sec.  6.) 

Curia.  There  is  nothing  in  the  objections 
raised  to  these  proceedings.  The  jury  are  not 
summoned  by  virtue  of  the  venire  in  the  cause. 
They  are  drawn  by  the*clerk  fourteen  [*512 
days  previous  to  the  circuit, and  are  to  ne  sum- 
moned by  the  sheriff  eight  days  before  that 
time.  They  are  drawn,  and  the  panel  made 
out,  without  any  kind  of  reference  to  the 
jury  process.  This  process  is  a  necessary  form 
in  the  proceedings;  but  in  this  State  it  is  the 
merest  form,  and  has  no  effect  in  the  cause.  It 
may  be  modified  by  this  court  in  anv  way,  so 
as  to  be  made  conformable  to  the  actual  pro- 
ceedings.where  such  modification  becomes  nec- 
essary. Supposing  the  proceedings  to  be  in- 
congruous; the  venire  is  such  mere  form,  that 
we  will  amend;  or  where  it  is  necessary, allow 
a  new  one  to  be  made  out  and  filed  nunc  pro 
tune. 

But  there  is  no  need  of  any  amendment.  We 
entertain  no  doubt  that  the  circuit  might  be 
continued  into  the  term.  The  venire,  as  awarded 
and  issued,  was,  therefore,  regular  and  con- 
gruous. The  jury  for  the  circuit,  generally, 
having  been  regularly  summoned,  the  panel 
was  properly  attached  to  this  venire.  The  pro- 
ceedings were  regular  in  fact;  and  the  venire  in 
precisely  what  we  should  have  made  it  by 
amendment,  had  there  been  any  incongruity 
by  its  being  made  returnable  on  the  first  day  of 
term.  The  motion  must  be  denied,  with  costs. 

Motion  denied. 


*CHILD  v.  THE  SAME.        [*513 

Territorial  Jurisdiction  of  Circuit  Judge — Equity 
and  Circuit  Courts  may  be  Held  at  Same  Time. 

A  circuit  judge  has  an  absolute  authority  to  hold 
circuits  in  any  part  of  the  State. 

Nor  is  it  an  objection  that  circuits  both  on  the  law 
and  equity  side,  are  holden  at  the  same  time  in  the 
same  circuit. 

Citations— N.  Y.  Const.  Art.  5,  sec.  5;  Stat.  sess.  46, 
ch.  182,  sec.  7. 

rPHIS  cause  was  tried  at  the  same  circuit  with 
J-  the  preceding  one,  Walworth,  Circuit  J., 
presiding, Oct.  22.  1827.  Edwards,  Circuit  J. 
of  the  first  circuit,  was,  on  the  same  day,  en- 
gaged in  holding  his  stated  equity  term  of  that 
circuit.  The  jury  found  for  the  plaintiff. 

And  now, in  addition  to  the  objections  raised 
in  the  last  cause,  on  motion  in  behalf  of  the  de- 
fendants to  set  aside  the  proceedings, 

Mr.  J.  Hoyt  objected  that  circuits  for  hear- 
ing causes,  both  at  law  and  in  equity,  cannot 
be  held  in  the  same  circuit  on  the  same  day. 

He  also  insisted  that  the  circuit  judge  of  the 
fourth  circuit  had  no  power  in  this  case  to  hold 
a  circuit  for  the  first;  it  appearing  affirmatively 
that  the  judge  for  the  latter  circuit  was  able  to 
hold  the  circuit  on  the  law  side,  from  the  cir- 
cumstance that  he  was  actually  engaged  at  his 
equity  term.  He  relied  on  the  Statute,  sess. 
46,  ch.  182,  sec.  7,  which  authorizes  a  judge 
from  a  circuit  other  than  that  for  which  he  is 
appointed,  to  preside  only  in  case  of  the  death, 
resignation,  removal,  or  inability  of  the  do- 
mestic judge. 

205 


513 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1827 


Mr.  S.  A.  Fool,  contra,  denied  that  the  stat- 
ute meant  absolute  inability.  He  said,  a  gen- 
eral inability,  arising  from  other  engagements, 
&c..to  be  determined  by  the  circuit  judges  con- 
cerned, was  sufficient.  Their  determination  is 
conclusive.  It  would  be  intolerable  that  the 
parties  should  be  allowed  to  interfere  in  this 
way  with  the  arrangements  of  the  judges,  and 
interrupt  the  progress  of  public  business,  be- 
cause the  judges  are  not  able  or  willing  to  fol- 
low them,  and  sustain  the  proceedings  at  their 
circuits,  by  proof  that  a  case  had  arisen  within 
the  statute. 

But,  in  truth,  the  statute  has  nothing  to  do 
with  this  power.  Each  of  the  circuit  judges 
514*]  has  an  absolute  right  to  *hold  courts 
in  any  circuit  of  the  State.  Their  power  on 
this  head  is  conferred  by  the  Constitution  (Art. 
5,  sec.  5),  and  is  the  same  as  that  of  a  judge  of 
this  court.  The  Legislature  cannot  restrict  this 
power. 

Curia.  The  Constitution  (Art.  5,  sec.  5)  de- 
clares that  the  circuit  judges  shall  respectively 
possess  the  powers  of  a  justice  of  the  Supreme 
Court  at  chambers,  and  in  the  trial  of  issues 
joined  in  the  Supreme  Court,  and  in  Courts  of 
Oyer  and  Terminer  and  Jail  Delivery.  A  jus- 
tice of  the  Supreme  Court,  at  that  time,  and 
since.had  unqualified  authority  to  hold  circuits 
in  any  part  of  the  State.  This  explicit  provis- 
ion of  the  Constitution  is  paramount  to  any 
legislative  enactment,  and  renders  it  unneces- 
sary for  us  to  give  a  construction  to  the  Stat- 
ute, sess.  46,  ch.  182,  sec.  7,  relied  on  by  the 
counsel  for  the  defendants. 

The  objection  that  an  equity  court  was  held 
at  the  same  time  and  for  the  same  circuit,  is  an 
objection  of  mere  expediency  or  convenience, 
of  which  the  circuit  judges  are  the  proper  and 
exclusive  arbiters;  and  which,  therefore,  can- 
not affect  the  regularity  of  the  proceedings. 

Motion  denied,  with  costs. 


THE  PRESIDENT,  DIRECTORS  AND  COM- 
PANY OF  THE  EAGLE  BANK  OF  NEW 
HAVEN  v 

HOLLEY  AND  HOLLEY. 

Practice — Mistake  of  Counsel — Relief. 

Counsel  being  absent,  and  suffering  an  inquest 
against  them,  on  the  ground  that  they  supposed  the 
circuit  irregular,  with  an  affidavit  of  merits,  allowed 
as  a  ground  for  setting  the  inquest  aside  on  payment 
of  all  costs. 

rPHIS  cause  was  called  for  trial  Oct.  22,1827, 
1  and  an  inquest  taken  against  the  defend- 
ants by  default,  at  the  circuit  mentioned  in  the 
last  cause.  The  senior  counsel  was,  at  the  same 
time,  absent,  being  engaged  in  the  equity  court 
for  the  first  circuit,  and  declined  to  appear  in 
this  cause,  for  the  reason  that  he  supposed  the 
law  circuit  irregular.  The  junior  counsel  also 
declining  to  appear  for  the  same  reason,  the  de- 
fault passed.  There  was  now  an  affidavit  of 
merits  on  the  part  of  the  defendants,  upon 
which,  in  addition  to  the  grounds  of  irregu- 
larity stated  in  the  last  cause, 
£»lo*]  *Mr.  J.  V.  Henry  now  moved  to  set 
aside  the  inquest. 

Mr.  W.  8.  Johnson,  contra. 
•J0<; 


Curia.  The  counsel  were  mistaken;  but  here 
was  no  appearance  at  the  trial;  and  we  are  in- 
clined to  relieve  them  (there  being  an  affidavit 
of  merits),  on  payment  of  all  the  costs. 

Rule  accordingly. 


• .  BACON  v.  MAGEE, 

Manucaptor  of  DAUTREMONT. 

Practice, — Affidavit — Supreme  Court  cannot  Com- 
pel Making  of. 

The  Supreme  Court  has  no  power  to  compel  the 
making  of  an  affidavit  respecting  a  motion. 

How  evidence  may  perhaps,  be  coerced  in  a  non- 
enumerated  matter. 

Note  a  at  the  end  of  this  case. 

A  MOTION  having  been  made  at  the  last  Au- 
li-gust  Term,  in  behalf  of  thedefendant.fora 
perpetual  stay  of  proceedings  in  this  cause,  the 
court  suspended  their  decision  till  the  present 
term, on  proof  that  the  affidavitof  one  Wilson, of 
the  County  of  Allegany,  would  probably  be 
material  in  resisting  the  motion ;  and  that  there 
had  not  been  time  to  procure  it  intermediate 
the  notice  of  the  motion  and  the  time  when  it 
was  made. 

On  now  renewing  the  motion,  it  appeared, 
by  a  letter  received  at  a  late  day  in  the  present 
term,  from  the  plain  tiff's  agent  in  Allegany,  to 
whom  two  letters  had  been  addressed,  request- 
ing him  to  procure  Wilson's  affidavit,  that  he 
(W.)  declined  making  any,  owing  to  his  al- 
leged fears  of  Magee,  the  defendant. 

Mr.  W.  Eskeck,  for  the  plaintiff,  therefore, 
submitted  whether  the  court  would  not  grant 
a  rule  upon  Wilson,  compelling  him  to  make 
an  affidavit. 

Mr.  8.  Beardsley,  contra,  objected  that  thi& 
court  has  no  power  ta  make  such  a  rule. 

Curia.  We  are  not  aware  of  any  precedent 
for  such  a  rule,  though  there  must  have  been 
frequent  occasion  for  it.  The  uniform  course, 
in  relation  to  those  summary  applications,  haa 
been  to  trust  to  voluntary  affidavits  ;  and  the 
want  of  a  power  to  coerce  them  has  often  been 
urged  *in  argument, without  contradic-[*5 1 G 
tion,  as  a  defect  in  this  kind  of  proceeding. 
We  do  not  think  that  we  have  power  to  make 
the  rule  applied  for  (a) 

Motion  for  perpetual  stay,  &c.,  granted. 

Cited  in— 9  Wend.,  256 ;  18  How.  Pr.,  161 ;  22  How. 
Pr.,  376 ;  45  How.  Pr.,  70  ;  9  Abb.  Pr.,  422 ;  3  Abb.  N- 
S.,  128  ;  14  Abb.  N.  S.,  184 ;  36  Super.,  43. 

(a)  The  only  means,  therefore,  under  the  present 
practice,  to  coerce  evidence  on  a  non-enumerated 
matter,  would  seem  to  be,  to  apply  to  the  court  for 
a  feigned  issue  ;  on  the  trial  of  which  the  witness 
may  be  compelled  to  attend  upon  subpoena. 


LYNES  AND  LYNES 
v. 

SCHOOLEY  AND   HOYT. 

Pi-actice — Notice — Service — Defa  u  It. 

Serving  notice  of  retainer  on  the  agent  during  va- 
cation, the  attorneys  residing  within  40  miles  of 
each  other,  is  not  such  a  service  as  calls  upon  the  at- 
torney whose  agent  was  served,  to  deny  the  receipt, 
on  a  motion  to  set  aside  a  default  entered  in  disre- 
gard of  the  notice. 

Co  WEN  7_ 
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THE  defendant's  attorney,  not  knowing 
where  the  plaintiff's  attorney  resided, 
caused  a  notice  of  retainer  to  be  served,  in  va- 
cation, on  his  (the  plaintiffs'  attorney's)  agent. 

The  attorneys,  in  fact,  resided  within  40 
miles  of  each  other.  And  now,  on  an  affidavit 
by  the  defendants'  attorney  that  he  verily  be- 
lieved this  notice  had  reached  the  plaintiffs'  at- 
torney before  he  entered  a  default  for  want  of 
a  plea,  but  that  a  default  had  been  entered 
without  serving  him  (the  defendants'  attorney) 
with  the  copy  of  a  declaration,  a  motion  was 
made  to  set  aside  the  default,  &c. ,  for  irregu- 
larity. The  defendants'  attorney  made  an  affi- 
davit to  resist  the  motion,  but  did  not  deny 
that  he  had  received  the  notice  of  retainer  be- 
fore the  default  entered.  The  case  was  lik- 
ened, on  the  part  of  the  defendants,  to  a  notice 
sent  by  mail,  which,  on  a  similiar  affidavit,  not 
contradicted  as  to  the  the  believed  receipt  of 
the  notice,  will  save  a  default.  (2  Cai.,  384  ;  1 
Johns.  Gas.,  413  ;  1  Cai.,  67  ;  2  Id.,  386.) 

Mr.  A.  Gregory,  for  the  motion. 

Mr.  A.  Tyler,  contra,  cited  3  Johns.,  149. 

Curia.  It  is  true,  a  plea  of  notice  sent  by 
mail,  the  receipt  of  which  is  not  denied,  will 
517*]  save  a  default.  But  this  *notice  was  not 
sent  by  mail.  The  mere  belief  that  the  notice 
was  received  is  not  sufficient.  Probable  grounds 
for  the  belief  must  be  shown;  and  we  then  put 
the  opposite  attorney  to  deny  the  receipt.  This 
practice  should  not  be  extended.  When  a  party 
comes  to  set  aside  a  default  for  irregularity,  he 
should  be  holden  to  proof  at  least  that  he  sent 
his  papers  in  the  ordinary  course.  This  notice 
was  not  so  sent.  It  was  served  on  the  agent, 
with  whom  there  was  no  duty  or  undertaking 
to  transmit  it  to  his  principal.  He  might  have 
treated  it  as  waste  paper.  The  attorney  might 
as  well  rely  on  his  belief,  founded  on  a  chance 
conveyance  by  a  stranger.  The  motion  cannot 
be  granted  for  irregularity. 

But  it  was  granted  on  other  grounds,  upon 
terms. 

Rule  accordingly. 


HOFFNAGLE  ».  LEAVITT. 

Pleading  and  Practice —  Variance — Amendment 
on  Condition. 

Declaration  In  trover  for  notes,  misdescribing 
them,  amended  after  verdict,  and  a  case  made,  upon 
which  the  variance  was  presented  as  one  objection. 

But,  it  appearing  that  the  defendant's  reliance  on 
the  variance,  under  advice  of  counsel,  had  caused 
a  material  want  of  preparation  for  defense  on  the 
merits,  the  motion  was  accompanied  with  the  con- 
dition that  the  plaintiff  should  consent  to  a  new 
trial.  Otherwise,  that  the  case  should  proceed  to 
argument  with  the  variance  upon  it. 

IN  trover  for  two  promissory  notes,  the  dec- 
laration varied  from  the  notes  a  few  cents 
in  setting  them  out  ;  but  the  judge  at  the  cir- 
cuit directed  a  verdict  for  the  plaintiff  notwith- 
standing the  variance  ;  and  a  case  was  made 
on  which  to  move  for  a  new  trial,  on  this 
ground  among  others. 

A  motion  was  now  made  on  the  part  of  the 
plaintiff,  to  amend  the  declaration,  so  as  to 
make  it  conform  to  the  true  amount  of  the 
notes. 
COWEN  7. 


In  opposition  to  this  motion,  the  defendant 
made  an  affidavit,  that,  in  consequence  of  be- 
ing advised  by  counsel  that  the  plaintiff  must 
be  nonsuited,  he  neglected  fully  to  prepare  for 
his  trial,  stating  one  particular  in  which  he  was 
not  prepared  ;  the  omission  to  procure  a  wit- 
ness who  would  have  proved  a  fact,  on  the 
want  of  which  the  judge  laid  great  stress  in 
his  charge  (showing  the  particulars). 
*Mr.  8.  A.  Foot,  for  the  motion.  [*518 
Mr.  H.  Bleecker,  contra,  cited  6  Cow.,  367  ; 
18  Johns.,  511,  512. 

Curia.  The  amendment  sought  is  within  the 
principle  of  several  cases  decided  by  this  court, 
and  it  should  be  granted.  But  that  must  be 
without  prejudice  to  the  defendant.  He  and 
his  counsel  were,  in  fact,  misled,  so  as  not 
fully  to  prepare  the  defense  ;  and  this  by  the 
omission  of  the  plaintiff.  We,  therefore,  direct 
the  amendment,  but  it  must  be  on  the  condi- 
tion that  the  plaintiff  consent  to  a  new  trial, 
within  30  days.  If  he  withholds  such  consent, 
the  case  must  proceed  to  argument,  with  the 
variance  upon  it. 

Rule  accordingly. 

Cited  in— 20  Wend.,  670;  14  How.  Pr.,  188;  Co.  R' 

(  -\  •   O.)»    '>->4. 


MOTT  i>.  JEROME. 

Practice — Motion  to  Discharge  on  Common  Bail. 

A  motion  to  discharge  on  common  bail,  after  a 
judge's  or  commissioner's  order  to  hold  to  bail,  un- 
der the  3d  section  of  the  Act  to  Abolish  Imprison- 
ment for  Debt,  &c.,  sess.  42,  ch.  101,  must  be  founded 
on  some  defect  in  the  proof  on  which  the  order  was 
founded ;  which  defect  must  be  shown  by  the  de- 
fendant. 

A  general  allegation  of  fraud  before  the  commis- 
sioners, without  proof  of  facts  showing  probable 
cause  for  the  allegation,  would  not,  it  seems,  be 
sufficient  to  warrant  the  order. 

Citation— Stat.  sess.  42,  p.  117,  sec.  13. 

THE  defendant,  after  obtaining  a  discharge 
under  the  Act  to  Abolish  Imprisonment 
for  Debt  in  Certain  Cases,  sess.  42,  ch.  101, 
was,  under  an  order  of  a  commissioner,  arrested 
and  holden  to  give  bail  to  the  sheriff  in  this 
suit  for  a  debt  due  previous  to  the  discharge. 

A  motion  was  now  made  to  discharge  him  on 
common  bail,  founded  on  an  affidavit  of  the 
discharge.  But  the  affidavit  on  which  the  com- 
missioner made  the  order  was  not  shown. 

Mr.  H.  T.  Barto,  for  the  motion. 

Mr.  H.  V.  R.  Schermerhorn,  contra. 

The  Court  said  they  could  not  grant  the  mo- 
tion, because  it  was  not  shown  what  was  the 
proof  on  which  the  orders  were  made  by  the 
commissioner.  For  aught  that  appears,  a  plain 
case  of  fraud  may  have  been  made  out  before 
him.  If  so,  the  Statute,  sess.  42,  p.  117,  sec.  3, 
warrants  this  order,  and  the  court  must,  till 
the  contrary  appear,  intend  that  the  commis- 
sioner acted  on  competent  proof. 

*But  they  said,  if  the  affidavit  before  [*519 
the  commissioner  had  been  shown,  and  seen  to 
be  insufficient,  they  would  have  granted  the 
discharge  :  as  if  it  had  contained  a  mere  gen- 
eral allegation  of  fraud,  or  a  belief  of  fraud  in 
the  discharge. without  setting  forth  facts  which 
would  amount  to  probable  cause  for  such  belief. 

Motion  denied. 

Cited  in— 20  Wend.,  670;  21  Wend.,  671. 
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THE  PRESIDENT.   &c.,  OF  THE  BANK 
OF  WASHINGTON  AND  WARREN. 

Practice — Trial  by  Proviso. 

Though  Judgment  as  in  case  of  nonsuit  cannot  be 
rendered  against  the  people,  yet  the  defendant  may 
have  a  rule  to  try  by  proviso. 

ISSUE  having  been  joined  in  this  cause,  and 
the  plaintiffs  having  neglected  to  notice  it 
for  trial  at  the  circuit  holden  during  the  last 
vacation  in  Albany.where  the  venue  was  laid, 

Mr.  J.  Hoyt,  for  the  defendants,  moved  for 
such  relief  as  the  court  would  grant  upon  the 
nature  of  the  case.  He  conceded  that  judg- 
ment as  in  case  of  nonsuit  could  not  be  ren- 
dered against  the  people  (3  Cow.,  16),  but  sub- 
mitted whether  the  court  would  not  grant  a 
rule  that  the  defendants  might  themselves  no- 
tice the  cause  for  trial  by  proviso. 

Mr.  Talcott,  Atty-Gen.,  contra. 

Ouria.   Take  the  rule  for  a  trial  by  proviso. 
Rule  accordingly. 


SCHERMERHORN,  Surviving  Executrix  of 

SCHERMERHORN, 

V. 

VAN  VALKENBURGH,  Survivor,  &c. 

Pleading  and  Practice— Effect  of  Order  to-  Stay 
Proceedings. 

An  order  to  stay  proceedings  against  a  party,  will 
not  operate  to  enlarge  a  rule  to  plead  or  answer 
taken  by  him.  But  after  the  expiration  of  the  order, 
the  party  may  enter  his  default  for  not  pleading  or 
answering,  the  same  as  if  the  order  had  not  been 
made. 

THE  plaintiff  declared  June  22  last ;  and  July 
12,  the  defendant  pleaded  4  pleas.  July 
26,  the  plaintiff  replied,  taking  issue  on  3  pleas; 
but  he  replied  specially  as  to  the  other,  with 
the  usual  rule  and  notice  to  rejoin  in  20  days. 
52Ofc]  July  31  the  *defendant  obtained  an 
order  to  stay  all  proceedings  on  the  part  of  the 
plaintiff  until  the  2d  non  enumerated  day  of 
August  Term  (10th  of  Aug.)  last,  with  a  view 
to  a  motion  to  discontinue  the  cause.  Aug.  1 
the  defendant  served  the  order,  and  gave  no- 
tice of  the  motion.  On  the  20th  the  plaintiff 
entered  the  defendant's  default  for  not  rejoin- 
ing, and  on  the  same  day  gave  the  defendant 
notice  of  trial  for  Aug.  28.  On  the  23d  the 
motion  to  discontinue  was  denied.  On  the  same 
day  the  defendant  served  a  re  joinder,  which  the 
plaintiff  refused  to  receive. 

Mr.  J.  Koon,for  the  defendant.now  moved  to 
set  aside  the  default  for  irregularity.  He  said 
the  order  to  stay  suspended  the  operation  of 
the  rule  to  rejoin,  from  the  1st  of  Aug.  to  the 
second  non -enumerated  day,  8  days  at  least ; 
and  so  it  would  not  expire  till  the  23d,  being 
extended  by  the  order  for  that  length  of  time. 

Mr.  A.  Vanderjtoel,  contra. 

Curia.  The  order  to  stay  proceedings  on  the 
part  of  the  plaintiff  would  not,  per  se,  suspend 
the  running  of  the  rule  to  rejoin  ;  the  time  al- 
lowed by  which  expired  with  Aug.  15.  The 
order  to  stay,  therefore,  having  ceased  to  op- 
208 


erate  before  the  20th,  the  default  of  that  day 
was  regular.  And  we  can  only  interfere  and 
set  it  aside  on  terms,  which  are  payment  of  the 
costs. 

Rule  accordingly. 

Cited  in-3  How.  Pr.,  247. 


SACKET  v.  BILLINGHURST. 

Practice — Habeas  Corpus — Irregular    Proceed- 
ings Sustained — Return  Filed  nunc  pro  tune. 

On  habeas  corpus  cum  causa,  to  the  C.  P.,  the 
plaintiff  preceded  on  the  supposition  that  it  was  re- 
turned, obtained  a  procedeiido,  tried  the  cause  in  the 
court  below,  and  went  on  to  execution  there.  The 
defendant  knowing  that  the  writ  was  not  returned, 
filed  special  bail  with  a  clerk  of  the  Supreme  Court, 
pursuant  to  a  written  notice  of  such  intention,  but 
a  few  days  after  the  rule  for  a  procedendo  was  en- 
tered ;  and  haying  notice  of  all  the  plaintiff's  pro- 
ceedings, did  not  apprise  him  of  the  writ  not  being 
returned. 

Held,  on  motion  by  the  defendant,  to  set  aside  the 
plaintiff's  proceedings  for  irregularity,  that  the  lat- 
ter might  file  the  habeas  corpus  with  the  return  nunc 
pro  tune,  on  payment  of  costs,  and  thus  sustain  his 
proceedings. 

THIS  cause  was  commenced  in  the  Monroe 
C.  P. ;  and  being  noticed  for  trial  at  the 
last  June  Term  of  that  court,  a  *Jiabeas  [*52 1 
corpus  was  delivered  and  filed  with  the  clerk, 
returnable  at  the  last  August  Term  of  this 
court.  Shortly  after  the  June  Term,  the  plaint- 
iff's attorney  searched  the  C.  P.  clerk's  office  ; 
and  not  finding  the  habeas  corpus,  supposed  it 
to  have  been  returned.  Accordingly,  Aug.  10, 
he  entered  the  usual  rule  for  bail  in  20  days,  or 
that  a  procedendo  issue,  notice  of  which  was 
served  4  days  after  ;  and  Sep.  4  he  entered  the 
default  of  the  defendant  to  comply  with  the 
rule,  which,  on  the  same  day,  he  followed  with 
a  rule  that  a  procedendo  issue.  Sep.  16,  special 
bail  was  filed  with  a  clerk  of  this  court;  the  de- 
fendant's attorney  having  given  notice  to  the 
plaintiff's  attorney  on  the  3d,  that  it  would  be 
so  filed.  A  procedendo  issued,  of  which  the  de- 
fendant's attorney  had  notice ;  and  the  cause 
was  noticed  for  trial  by  the  plaintiff's  attorney 
for  the  October  Term  of  the  C.  P.,  when  an  in- 
quest was  taken  by  default,  the  defendant's  at- 
torney being  present.  Judgment  and  execu- 
tion and  levy  followed.  But,  in  truth,  all  this 
time  the  habeas  corpus  had  not  been  returned 
— a  fact  known  to  the  defendant's  attorney, 
but  not  to  the  plaintiff's  till  after  the  trial.  The 
defendant  had  become  embarrassed  in  his  cir- 
cumstances, so  that  if  the  judgment  were  now 
set  aside,  the  plaintiff  would  be  in  danger  of 
losing  his  demand,  the  fairness  of  which  was 
not  questioned  by  any  affidavit  of  merits.  But, 

A  motion  was  now  made  to  set  aside  the  de- 
fault, for  not  putting  in  bail,  with  all  subse- 
quent proceedings,  for  irregularity. 

Mr.  I.  Bellows,  for  the  motion,  cited  5  Johns., 
231  ;  11  Johns.,  199;  Wyche,  Pr.,  288,  289  ; 
Archb.  Pr.,  82 ;  1  R.  L.,  323. 

Mr.  M.  F.  Delano,  contra,  moved  to  amend 
by  filing  the  habeas  corpus  nunc  pro  tune.  He 
said  the  omission  to  return  was  the  fault  either 
of  the  defendant  or  the  clerk.  The  plaintiff 
had  no  control  of  the  writ,  and  could  not  com- 
pel a  return.  It  was  the  defendant's  writ.  The 
plaintiff's  attorney  acted  in  good  faith,  and  the 
court  will  now  order  the  writ  to  be  filed  nunc 
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522*]  pro  tune,  upon  the  same  principle *tbat 
they  would  order  common  or  special  bail  to  be 
filed  in  that  way.  (1  Johns.  Gas.,  390  ;  2  Cow., 
81,  43;  4/d,  61.) 

Curia.  It  was  the  duty  of  the  C.  P.  clerk  to 
return  the  habeas  corpus  at  the  return  day.  At 
any  rate,  the  plaintiff's  attorney  was  not  in 
fault  for  the  omission.  The  attorneys  for  both 
parties  have  treated  it  as  returned  ;  the  plaint- 
iff's by  his  rules  and  procedendo ;  the  defend- 
ant's by  filing  the  bailpiece,  though  too  late  to 
save  his  default,  if  the  writ  had  been  returned, 
yet  standing  by  and  not  questioning  the  pro- 
ceedings. Strictly,  it  should  have  been  re- 
turned before  the  plaintiff  could  proceed  upon 
it ;  but  the  defendant  ought  not  to  be  allowed 
to  turn  this  process  to  the  purposes  of  delay 
and  injustice.  It  was  his  writ.  It  was  sued  out 
at  his  instance,  for  the  purpose  of  removing  the 
cause  ;  and  he  acted  upon  it  as  a  writ  returned. 
We  think,  under  the  circumstances  of  this  case, 
we  may  allow  the  plaintiff  to  perfect  his  pro- 
ceedings by  filing  the  habeas  corpus  and  return, 
nunc  pro  tune,  on  payment  of  the  costs  of  these 
motions. 

Amendment  granted. 


Ex  PARTE  WALLIS 

Arbitrators  not  Bound  by  Penalty  in  Arbitration 
Bo-nd— Effect  of  such  Bond — Action  of  Debt, 
Lies  on  Award. 

The  penalty  of  an  arbitration  bond  does  not  limit 
the  power  of  the  arbitrators  so  that  they  cannot 
award  a  sum  beyond  it. 

An  action  of  debt  will  lie  on  an  award  of  money, 
without  regard  to  the  penalty  of  the  bond. 

The  penalty  is  important  only  to  enforce  payment 
of  damages  for  a  revocation ;  in  which  case  the  bond 
must  be  made  the  direct  foundation  of  the  action. 

rpHE  relator  and  Holley  submitted  their  mat- 
JL  ters  in  difference  to  arbitrators  by  general 
arbitration  bonds,  in  the  penalty  of  $5,000, 
conditioned  in  the  usual  form,  agreeing  that 
the  bond  and  submission  be  made  a  rule  of  this 
court. 

The  arbitrators,  Sep.  9,  1826,  awardefl  that 
Holley  should  give  Wallishis(H.'s)  promissory 
note  at  one  year,  indorsed  by  two  persons 
named,  for  $13,614,  with  interest. 

The  order  making  the  submission,  &c.,  a 
rule  of  this  court  having  been  served,  and  the 
$13,614  demanded  of  and  not  paid  by  Holley, 
nor  the  note  given. 

A  motion  was  now  made  for  an  attachment. 
And  the  only  question  was,  whether  it  should 
go  for  the  whole  sum,  or  be  limited  to  the 


523*]     *Mr.  J.  I.  Roosevelt,  for  the  motion. 

Curia.  The  penalty  of  the  bond  has  noth- 
ing to  do  with  the  power  of  the  arbitrators. (b) 
For  this  they  must  look  to  the  condition.  The 
penalty  may  be  wholly  disregarded  for  any 
purpose  of  enforcing  the  award,  and  an  action 
of  debt  brought  upon  the  award  itself,  where 

(ft)  It  is  otherwise  of  a  verdict  taken  at  the  En- 
glish Nisi  Priiis,  to  cover  an  award.  The  amount 
of  the  verdict  cannot,  in  such  case,  be  exceeded  by 


the  arbitrator. 
Co  WEN  7. 


5  East,  139 ;  1  Taunt.,  152. 

N.  Y.  R.,  9. 


it  is  for  the  payment  of  money.(c)  The  pen- 
alty is  important  only  where  the  opposite  party 
revokes  the  submission, and  an  action  is  brought 
to  recover  damages.  There  the  bond  must  be 
made  the  direct  foundation  of  the  action. 
Motion  granted. 

8.  C.— 6  Cow.,  581. 
Cited  in— 3  Barb..  57. 

(c)  2  Saund.,  62  b,  and  the  cases  there  cited. 


Ex  PARTE  COSTER. 

Mandamus  not  Granted  to  Control  Discretion 
of  Lower  Court — Practice. 

The  Supreme  Court  will  not  interfere  by  manda- 
mus to  control  the  C.  P.  on  a  question  of  amending 
a  formal  defect  which  depends  upon  their  rules  of 
practice. 

E.  flf.,  allowing  a  party  to  enter  rules  for  interloc- 
utory judgment  and  assessment  of  damages  nunc 
pro  tune. 

IN  a  cause  of  Phoenix  against  Coster,  in  the 
C.  P.  of  N.  Y. ,  judgment  was  entered  at 
the  last  December  Term  of  that  court,  for  the- 
plaintiff,  on  an  assessment  of  damages  by  the 
clerk.  But  there  was  no  rule  previously  en- 
tered for  interlocutory  judgment,  nor  any  rule 
for  the  assessment. 

At  the  last  September  Term,  on  motion  of 
Phoenix,  that  court  allowed  both  the  omitted 
rules  to  be  entered  nunc  pro  tune,  on  P.'s  affi- 
davit that  the  omission  was  unintentional. 

A  motion  'was  now  made  for  a  mandamus, 
commanding  the  C.  P.  to  vacate  their  order  to 
enter  the  omitted  rules. 

Mr.  M.  Ulshoeffer,  for  the  motion,  cited  1 
Cai.,  6,  583  ;  17  Johns.,  270  ;  1  R.  L.,  522. 

Mr.  E.  Cowen,  contra. 

Curia.  The  question  below  was  upon  a 
mere  point  of  practice,  with  which  we  cannot 
interfere  by  mandamus.  *The  C.  P.  [*524 
might  or  might  not  require  these  rules  to  be 
entered.  They  were  but  matter  of  form,  at 
most,  and  being  omitted,  it  was  in  the  discre- 
tion of  the  court  to  allow  the  amendment. 

Motion  denied. 


COSTER  v.  PHCENIX. 

Practice — Assignment  of  Errors — Amendment — 
Costs. 

An  amendment  granted  in  a  Court  of  Error,  after 
assignment  of  errors,  by  entering  a  nolle  prosequi 
on  the  record  returned,  as  to  the  money  counts ;  the 
damages  having  been  assessed  below  by  the  clerk, 
on  these  counts,  with  one  upon  a  promissory  note 
in  the  same  declaration. 

And  this  though  the  defendant  below  had  been 
committed  on  a  ca.  sa.;  and  a  suit  brought  for  his 
escape  against  him  and  his  bail  for  the  jail  liberties. 

But  the  amendment  was  granted  on  paying  the 
costs  of  the  motion  to  amend,  and  of  the  writ  of 
error. 

ON  ERROR  from  the  C.  P.  of  N.  Y.     One 
error  was,  that  the  plaintiff  below  took 
judgment  on  a  declaration  containing  a  count 
on  a  promissory  note  with  the  money  counts, 


NOTE.— Mandamus— Control  of  inferior  courts  by. 
The  discretion  of  inferior  court*  cannot  be  con- 
trolled by  mandamus.  For  a  full  discussion,  see  Hull 


v.  Supervisors,  19  Johns.,  359,  note. 
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without  entering  a  nolle  prosequisu  to  thelatter. 
After  assignment  of  errors, 

Mr.  B.  Cowen,  for  the  defendant  in  error, 
moved  to  amend  by  now  entering  a  notteprose- 
oui  a«  to  the  money  counts ,  and  cited  6  Cow., 
40,  48  ;  2  Id.,  408  ;  7  Johns.,  468. 

Mr.  M.  Ulshoeffer,  contra,  read  an  affidavit, 
showing  that  the  defendant  below  had  been 
arrested  and  imprisoned  on  a  ca.  M.,  and  that 
a  suit  was  afterwards  brought  against  him  and 
his  bail  for  the  jail  liberties,  for  an  escape, 
which  is  still  pending.  He  cited  Com.  Dig., 
Day  ed.,  Amendment,  D,  1,  note  p.;  4  Maule 
&  S  ,  829  ;  2  Str.,  1185  ;  5  Bos.  &  P.,  103  ;  2 
Id.,  275;  Bid.,  321. 

Curia.  The  rights  of  bail  may  often  be  af- 
fected more  or  less,  by  an  amendment  which 
Erevents  the  reversal  of  a  judgment  on  error. 
t  is  not  for  them  to  object.  The  bail  for  the 
limits  could  not  take  advantage  of  this  error 
in  any  way  without  the  intervention  of  the  de- 
fendant. "It  is  personal  to  the  latter  in  every 
particular.  The  amendment  is  fully  justified 
by  the  authorities  cited  for  the  defendant  in 
.error,  and  must  be  granted.  But  it  is  on  pay- 
ingthe  costs  of  this  motion  and  the  writ  of  error. 

Rule  accordingly. 


525*]  *THE  PEOPLE  v.  WINCHELL.(a) 

Practice — Conviction  of  Perjury — Judgment  will 
not  be  Rendered  in  Defendants  Absence. 

The  Supreme  Court  will  not  render  judgment 
against  a  defendant  in  a  case  of  perjury,  though 
convicted  on  the  civil  side  at  the  circuit,  unless  he 
be  present  in  court  at  the  time  of  judgment. 

Sentence  of  the  slightest  corporal  punishment 
cannot  be  given  in  absentia.  See  note  b,  at  the  end 
of  this  case. 

What  is  corporal  punishment.  It  includes  im- 
prisonment. Semb.  sentence  in  absentia  can  be 
given  only  of  a  fine.  Id. 

rpHE  defendant,"  having  been  indicted  in  the 
J_  Oneida  General  Sessions,  for  perjury,  re- 
moved the  cause  into  this  court  by  certiorari; 
so  that  it  stood  on  the  civil  side,  and  was  tried 
at  the  circuit.  The  defendant  being  convicted, 
the  District  Attorney  movedforacajoiasagainst 
him,  he  being  out  on  bail.  Oct.  17,  the  Dis- 
trict Attorney  filed  the  NisiPrius  record,  with 
the  posted,  &c.  The  defendant  had  not  been 
arrested  on  the  capias,  nor  did  he  now  appear. 
But, 

Mr.  Talcott,  Atty-Gen.,  moved  for  judgment 
in  his  absence,  suggesting  that  his  presence 
was  not  necessary. 

The  Court,  however,  refused  to  render  judg- 
ment. 

Motion  denied,  (b) 

Cited  in-12  Wend.,  348;  10  How.  Pr.,  340;  1  Park., 
387. 

(a)  S.  C.,  ante,  160. 

(b)  The  rule  seems  to  be  well  settled,  that  sentence 
of  corporal  punishment  cannot  be  given  against  a 
convict  without  his  actual  presence.  Lofft,  400;  Ld. 
Kaym.,  2«7 ;  1  Salk.,  400 ;  Skinn.,  684.    Corporal  pun- 
ishment seems  to  mean  any  kind  of  corporal  priva- 
tion or  suffering,  which  is  inflicted  by  the  sentence, 
directly  by  way  of  penalty  for  the  offense ;  and  in 
this  sense,  of  course,  includes  imprisonment  (vide 
1  Chit.  Cr.  L.,  799,  712)  as  well  as  of  the  pillory.    It  is 
set  in  contradistinction  to  a  fine  (1  Salk.,  56;  Lofft, 
400),  which  latter  may,  in  the  discretion  of  the  court, 
be  awarded  in  the  absence  of  the  defendant.     Vide 
1  Chit.  Cr.  L.,  695. 
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"HOPKINS  v.  FLYNN.       [*526 

Practice — Motion  to  Amend  Entry  of  Reversal  of 
Judgment  on  Report  of  Referees. 

A  judgment  on  the  report  of  referees  being  re- 
versed on  error,  because  it  was  entered  in  vacation, 
the  court  below  may  still  proceed  and  render  a  reg- 
ular judgment  upon  the  report. 

On  motion,  the  Court  of  Errors  will  so  amend  the 
general  entry  of  reversal  as  to  allow  a  new  judg- 
ment in  the  court  below. 

ON  ERROR  from  the  Erie  C.  P.  The  judg- 
ment of  that  court,  which  was  in  favor  of 
Flynn,  was  reversed,  on  the  sole  ground  that 
it  appeared  of  record  to  have  been  entered  in 
vacation.  The  judgment  below  was  upon  the- 
report  of  referees. 

It  was  now  moved  that  the  rule  for  reversal 
be  so  amended,  as  to  allow  the  court  below  to- 
proceed,  and  give  a  new  and  regular  judgment 
upon  the  report. 

Mr.  J.  L.  Tillingha*t,  for  the  motion. 

Mr.  8.  Sherwood,  contra. 

Curia.  Let  the  clerk  add  to  the  general  en- 
try of  reversal,  nunc  pro  tune,  the  following 
words  :  "  and  that  the  defendant  in  error  may 
apply  to  the  Court  of  Common  Pleas  for  judg- 
ment on  the  report  of  the  referees." 

Rule  accordingly. 


Ex  PARTE  CHARLES  ROGERS  AND  WAL- 
TER ROGERS. 

Appraisal  of  Damages  done  by  the  Canal — One 
Commissioner  must  be  Present  to  Act  with  Ap- 
praisers— Their  Acts  Valid,  though  he  Dissent 
— Majority  must  Control — Commissioners'must 
Pay  Assessments — Mandamus. 

An  appraisal  of  damages  done  by  the  canal,  made 
by  the  two  Canal  Appraisers,  appointed  pursuant  to 
the  Act  of  1825,  sess.  48.  ch.  274,  is  valid,  provided 
one  of  the  Canal  Commissioners  be  associated  with 
them  in  hearing  and  conferring  on  the  merits  of 
the  claim,  though  he  finally  dissent  from  the  ap- 
praisal, and  declare  himself  absent,  and  not  a  mem- 
ber of  the  Board. 

Where  any  number  of  persons  are  appointed  to- 
act  judicially  in  a  public  matter,  they  must  all  con- 
fer ;  but  a  majority  may  decide,  though  the  minor- 
ity dissent  and  refuse  to  be  further  considered 
members  of  the  Board.  And  vide  note  a,  at  the  end 
of  this  case,  where  the  rule  is  exemplified  by  several 
cases. 

The  Canal  Commissioners  are  bound  to  pay  as- 
sessments made  under  the  Statute,  sess.  48,  ch.  274; 
and  if  they  ref  use.a  mandamus  is  the  proper  remedy. 

On  application  for  a  mandamus,  where  both  par- 
ties are  heard,  and  there  is  no  dispute  about  the 
facts,  and  the  Jaw  is  with  the  application,  peremp- 
tory mandamus  will  be  granted  in  the  first  instance. 

Where  a  statute  or  charter  positively  requires 
that  a  certain  number  of  persons  shall  be  present  at 
the  consummation  of  any  act,  they  must  all  be  so 
present ;  and  the  act  is  not  good,  though  it  be  begun 
while  all  are  present,  if  one  of  them  depart,  though 
wrongfully,  before  its  consummation.  This  rule 
exemplified  by  the  cases.  Vide  note  a,  at  the  end 
of  this  case. 

Otherwise,  it  would  seem,  where  such  presence  is 
not  thus  positively  required.  Ib. 

All  the  integral  parts  of  a  Corporation  necessary 
to  do  an  act,  must  continue  present  till  the  act  is 
consummated.  Ib. 

What  is  meant  by  the  integral  parts  of  a  Corpora- 
tion, with  several  examples. 

Citations— 6  Johns-,  39. 41 : 1  Bos.  &  P.,  236 ;  3  T.  R.» 
592 ;  11  Johns,,  402 ;  1  Johns.,  500. 

MR.  E.  CO  WEN,  for  the  relators,  moved,  at 
at  the  last  May  Term,  for  a  mandamus 
to  the  acting  Canal  Commissioners,  Messrs. 
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527*]  *Samuel  Young,  Henry  Seymour  and 
William  C.  Bouck,  commanding  them  to  pay 
over  a  sum  of  money  assessed  as  damages  sus- 
tained by  the  relators,  in  flowing  their  lands 
by  means  of  a  dam  across  the  Hudson  River, 
to  feed  the  Champlain  Canal  ;  or  that  a  man- 
damus issue  to  Mr,  Young,  commanding  him 
to  sit  with  his  co-appraisers,  if  this  court  should 
think  the  assessment  imperfect  by  reason  of 
his  attempt  to  prevent  it. 

The  counsel  read  affidavits  showing  that  Mr. 
Young,  one  of  the  Canal  Commissioners,  with 
Messrs.  Joseph  D.  Selden  and  David  Woods, 
they  together  constituting  a  regular  and  com- 
petent Board  of  Appraisal,  had  fully  heard  and 
examined  the  merits  of  the  relators'  claim,  on 
the  testimony  of  witnesses  and  on  hearing  coun- 
sel, in  the  course  of  which  Mr.  Young  freely 
communicated  his  views  in  presence  of  the  par- 
ties, and  his  co-appraisers.  The  counsel  then 
read  the  certificate  of  the  latter  gentleman,  set- 
ting forth,  that  in  Dec., 1825, the  relators  made  a 
written  application  to  Mr.  Young  and  the  other 
Appraisers,  setting  forth  that  the  lands  of  the 
relators  had  been  inundated  and  destroyed  by 
the  dam,  claiming  damages  of  the  State,  and 
requesting  that  the  three  would  assess  the  dam- 
ages. That  they  all  convened  immediately,  and 
heard  the  proof  and  allegations  of  the  relators, 
at  Fort  Edward,  but  separated  without  decid- 
ing upon  the  claim. 

The  certificate  then  proceeded  thus  :  "  The 
said  three  Appraisers  being  now  again  con- 
vened, and  having  met  together  at  the  City  of 
Albany,  &c.,  on  the  day  of  the  date  of  these 
presents,  the  subscribers  deciding  that  they 
will  now  go  on  and  decide  the  said  claim  for 
damages,  the  said  Samuel  Young  now  dissents 
therefrom,  refuses  to  act,  and  declares  himself 
absent,  and  not  a  member  of  the  Board.  There- 
upon we,the  subscribers.do  adjudge  the  afore- 
said representations  of  the  said  Charles  and 
Walter  to  be  true. 

And  we,  the  subscribers,  two  of  the  said  Ap- 
praisers, being  now  convened,  do  further  ad- 
judge, consider  and  determine,  that  the  dam- 
ages sustained  by  the  said  Charles  and  Walter, 
by  means  of  the  erection  of  the  said  dam,  are 
$5,438.  And  we  do  hereby  assess  and  appraise 
528*]  *their  aforesaid  damages,  so  claimed 
by  them  as  aforesaid,  as  due  from  the  State  of 
New  York,  at  the  aforesaid  sum,  &c.  Given, 
&c.,  this  24th  day  of  March,  A.  D.  1827. 

(Signed)  JOSEPH  D.  SELDEN. 

DAVID  WOODS." 

The  counsel  also  read  affidavits  verifying  the 
facts  stated  in  the  certificate,  and  showing  that 
the  money  had  been  demanded  of  the  Canal 
Commissioners,  who  had  refused  to  pay  it;  and 
that  copies  of  the  papers  upon  which  the  motion 
was  founded  had  been  served  on  Mr.  Young. 

To  show  that  the  Board  of  Appraisers  were 
a  judicial  body,  and  that  the  Canal  Commis- 
sioners were  bound  to  pay  their  assessments, 
the  counsel  cited  the  various  statutes  on  the 
subject :  Act  of  1817,  sess.  40,  ch.  262,  sec.  3, 
p.  303  ;  Act  of  1821,  sess.  44,  ch.  240,  sec.  1,  p. 
248;  Act  of  1825,  sess.  48,  ch.  275,  sec.  1,  p.  398. 

That  the  Board  being  assembled,  the  ap- 
praisal by  a  majority  is  Valid,  he  cited  1  Kyd. 
Corp.,  308  ;  6  Johns.,  41,  and  cases  cited  ;  11 
Johns.,  402;  1  Johns.,  500. 

He  also  referred  to  Hex  v.  Beeston,  3  T.  R. , 
COWEN  7. 


593,  as  in  point,  not  only  to  show  that  the  ap- 
praisal was  valid,  but  to  prove  that  a  writ  of 
mandamus  is  the  proper  remedy  for  enforcing 
payment  of  the  money. 

Mr.  Talcott,  Atty-Gen.,  did  not  deny  that, 
perhaps  an  alternative  mandamus  should  go 
commanding  Mr.  Young  to  associate  with,  and 
finally  decide  upon  the  claim  of  the  relators. 

But  he  insisted  that  the  appraisal  was  invalid, 
in  consequence  of  Mr.  Young  declaring  him- 
self not  to  be  an  acting  member  of  the  Board  ; 
that  there  is  nothing  in  the  statute  vesting  the 
right  to  assess  in  a  majority;  and  without  such 
a  provision,  the  whole  are  necessary  to  consti- 
tute a  quorum  which  must  continue  till  the 
appraisal  be  complete  ;  though  a  majority,the 
quorum  so  continuing,  may  decide. 

Mr.  Cowen,  in  reply,  admitted  that  the  quo- 
rum must  continue  for  all  substantial  purposes. 
But,  he  said  it  had  been  *so  continued.  [*529 
The  object  of  the  rule  is  to  combine  the  opin- 
ions and  advice  of  the  whole  judicial  body. 
This  matter  had  been  before  that  body  for  more 
than  a  year  ;  when  one  of  them,  finding  his 
brethren  inclined  to  decide,  declares  himself 
absent.  But  this  did  not  make  him  so.  He 
might  meet  his  co-appraisers  again  under  the 
mandamus  of  this  court,  and  on  the  eve  of 
their  decision  make  the  same  declaration,  with- 
out violating  the  command  of  the  writ.  Even 
if  he  had  actually  departed,  which  was  not  pre- 
tended, the  rule  contended  for  by  the  Attorney- 
General  would  be  satisfied. 

The  case  lay  for  advisement  to  the  present 
term. 

Curia.  We  have  looked  into  the  various  stat- 
utes cited  by  the  counsel  for  the  relators,  and 
find  that  the  Canal  Commissioners  are  the  per- 
sons whose  duty  it  becomes  to  pay  assessments 
of  damages  occasioned  by  either  of  the  canals, 
when  such  assessments  are  regularly  made. 
No  change  has  taken  place  in  this  respect  since 
the  Statute  of  1817,  though  several  alterations 
have  been  made  by  the  Legislature,  from  time 
to  time,  as  to  the  persons  who  were  to  make 
the  appraisal.  First,  the  appraisal  was  by  com- 
missioners under  the  appointment  of  this  court; 
then  by  the  Canal  Commissioners;  and  finally, 
by  two  persons  appointed  permanently  by  the 
Senate  on  the  Governor's  nomination,  and 
specially  for  that  object,  to  be  associated  with 
a  Canal  Commissioner.  This  was  by  the  Act 
of  1825,  under  which  the  relators  sought  to 
have  their  damages  appraised.  Whether  they 
have  been  successful,  is  the  question  in  con- 
troversy. 

These  three  persons,  the  Canal  Commissioner 
and  the  two  Appraisers,  constitute  a  judicial 
body,  a  tribunal  appointed  by  law  to  act  in  a 
matter  of  public  concern,  in  the  decision  of 
controversies,  or  causes  of  a  certain  character 
between  individuals  and  the  State. 

This  is  not,  then,  a  question  arising  upon  a 
private  arbitration  where  the  judges  are  chosen 
by  the  parties.  The  party  injured  has  no  voice 
in  their  selection.  In  case  of  a  private  arbi- 
tration, unless  provision  be  made  by  the  sub- 
mission *that  a  majority  may  decide,  [*53O 
the  whole  body  must  be  unanimous.  (6  Johns., 
39.  41.)  But  in  regard  to  a  public  judicial  body, 
it  is  clearly  settled,  that  though  no  provision 
be  made,  giving  a  binding  effect  to  the  decis- 
ion of  a  majority,  yet  where  they  all  convene 
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and  act,  the  majority  may  decide,  notwith- 
standing the  express  dissent  of  the  minority. 
(6  Johns.,  41  ;  1  Bos.  &  P.,  286;  8  T.  R.,  592; 
11  Johns.,  402;  1  Johns.,  500.)  What  was  done 
in  this  case  short  of  that  ?  The  Commissioner, 
one  of  the  three  Appraisers,  dissents,  and  de- 
clares himself  absent,  and  not  a  member  of  the 
Board.  He  had  assumed  the  trust  delegated  to 
him  by  the  Legislature,  and  had  been  actively 
engaged  in  its  execution  as  a  member  for  a  long 
time.  After  a  full  investigation,  he  had,  it  is 
to  be  presumed,  joined  in  carrying  on  the  de- 
liberations of  the  Board,  from  time  to  time,till 
the  eve  of  the  final  decision.  Can  his  simple 
declaration  of  absence  at  that  point  of  time, 
subvert  his  character  as  a  member  of  the  ap- 
praising body  ?  We  are  warranted  in  saying 

(o)Where  a  public  act  Is  done  by  three  or  more 
commissioners  appointed  in  a  statute,  and  a  compe- 
tent number  have  met  and  conferred,  though  they 
separate,  and  then  a  majority  do  the  act,  without  the 
presence  of  the  other,  the  act  seems  good  in  con- 
struction of  law ;  though  it  is  otherwise  where  there 
is  a  positive  statute,  or  charter,  requiring  that  a  full 
board  should  be  present  at  the  consummation. 

The  Statute  of  Mar.  1, 1788, 2  Greenl.,  116,  sess.  11, 
ch.  48,  sec.  2,  declared  that  no  permit  should  be 
granted  to  retail  spirituous  liquor,  unless  three  com- 
missioners (a  full  Board)  should  be  present  at  the 
granting  thereof.  This  provision  came  under  con- 
sideration in  Palmer  q.  t.  v.  Doney,  2  Johns.  Cas., 
348,  which  was  an  action  of  debt  for  several  penalties 
alleged  to  be  incurred  by  the  defendant  under  the 
10th  section  of  the  Act  for  Selling  Without  a  Permit. 
The  main  question  was,  whether  the  permit  was 
granted  by  a  competent  Board,  The  supervisor  and 
two  justices  (a  full  Board)  being  met,  the  defendant 
applied  to  them  for  license.  The  supervisor  decided 
against  granting  it ;  whereupon  the  two  justices  re- 
tired into  another  room,  and  gave  the  license  re- 
quired. In  this  case,  it  is  evident  from  the  language 
of  Lewis,  Ch.  J.,  who  delivered  the  opinion  of  the 
court,  that  they  considered  the  statute  as  substan- 
tially satisfied  in  its  equity  and  spirit ;  but  they 
yielded  to  its  strong  letter;  expressly  putting  them- 
selves on  the  positive  proviso,  that  three  commis- 
sioners should  be  present.  This  is  a  case  which 
stands  almost  alone  in  our  statute  book;  and  is  evi- 
dently founded  on  the  extreme  jealousy  of  the  Leg- 
islature against  the  heedless  multiplication  of  tav- 
erns. The  provision  is  continued  to  this  day,  with 
the  addition,  that  the  supervisor  of  the  town  shall  be 
one  of  the  three  who  shall  be  present ;  and  that  un- 
less they  are  all  actually  present,  the  license  shall  bo 
void.  1R.  L.,  m,  sec.  3. 

The  Act  of  1788  contained  no  provision  that  a  ma- 
jority of  the  three  might  act  in  any  way.  Yet  there 
can  be  no  doubt,  that  had  a  majority  come  to  a  prop- 
er determination,  as  in  the  principal  case,  the  license 
would  have  been  sustained.  It  is  stated  as  a  difficul- 
ty by  Lewis,  Ch.  J.,  that  it  did  not  appear  that  even 
a' majority,  when  the  three  were  together,  granted, 
or  even  agreed  to  grant  a  license.  Had  they  so  grant- 
ed, or  agreed  to  grant,  can  there  be  a  doubt  that  the 
court  would  have  have  held  the  fact  valid  ?  It  may 
then  be  taken  as  holden,  even  at  that  early  stage  of 
our  judicial  history,  that  a  majority  of  any  public 
body,  having  judicial  powers,  may  bind  the  minor- 
ity. This  doctrine  practically  pervades  our  whole 
system,  from  the  bumble  Court  of  Special  Sessions, 
convened  to  try  a  petit  larceny,  to  the  High  Court 
for  the  Trial  of  Impeachments  and  the  Correction 
of  Errors.  By  the  5th  article  of  the  Constitution, 
the  President  of  the  Senate,  the  Senators,  the  Chan- 
cellor, and  the  justices  of  the  Supreme  Court,  or  the 
major  part  of  t  hem,  shall  constitute  the  court  of  der- 
nier resort.  The  Constitution  did  not  deem  it  neces- 
sary to  say  that  when  the  major  part  who  constitute 
that  court  are  convened.a  majority  may  hind  the  mi- 
nority by  a  valid  judgment  or  decree:  nor  is  there  any 
statute  to  this  effect  that  can  influence  the  provision 
in  the  Constitution,  which  is  of  paramount  obliga- 
tion, and  must  be  judged  by  itself.  The  statute  is 
sometimes  referred  to ;  but  rather  as  of  a  declarato- 
ry than  enacting  character.  Taking  the  section  re- 
ferred toby  itself,  there  is  some  doubt  whether  it 
nn-ansthe  majority  of  a  quorum  or  the  majority  of 
those  present,  though  less  than  a  quorum.  As  in  the 
latter  sense,  it  might  be  deemed  contrary  to  the  Con- 
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his  counsel  had  been  bestowed,  and  that  the 
other  members  had  heard  and  appreciated  his 
advice;  because  every  officer  is  presumed  to 
have  done  his  duty.  Such  advice  is  the  object 
of  the  rule  which  requires  all  to  associate;  but, 
at  the  same  time,  allows  a  majority  to  decide. 
After  HO  full  a  compliance  with  the  spirit  of  the 
rule,  we  cannot  admit  that  this  desertion  of  the 
Board  should  have  the  effect  to  invalidate  the 
assessment.  It  is  no  more,  in  effect,  than  a 
ceasing  to  confer  further  on  the  question — a 
point  to  which  every  discussion  must  come, 
when  the  arguments  for  and  against  are  ex- 
hausted. The  actual  absence  of  the  dissenting 
member  then  ceases  to  be  material,  unless  his 
presence  be  required  for  formal  or  other  pur- 
poses, by  some  positive  provision  or  rule  (a,) 

stitution,  the  former  should  be  adopted.  Tet  such 
has  been  the  uniform  practice ;  nor  was  its  propriety 
ever  questioned.  True,  this  is  comparing  great 
things  with  small ;  but  the  same  common  law  prin- 
ciple applies  to  every  judicial  body.  It  has  been  ap- 
plied even  in  the  petty  corporations  and  quasi  cor- 
porations of  England,  many  of  which  partake  so  lit- 
tle of  a  public  nature,  that  their  very  existence  will 
not  be  judicially  noticed.  Thus,  in  the  case  of  Wad- 
ham  College,  Cowp.,  377,  the  statute  was  against  the 
warden's  affixing  the  corporate  seal  in  any  case, 
without  the  consent  of  himself  and  a  majority  of 
the  fellows.  He  being  thus,  by  name,  associated 
with  a  majority  of  the  fellows,  he  insisted  that  he 
had  a  negative  upon  them.  But  the  Court  of  K.  B. 
held  that  he  made  but  one  with  the  majority  of  the 
fellows,  who,  with  him,  constituted  the  body  that 
should  act,  and  a  majority  of  such  body,  having 
voted  that  he  should  affix  the  seal  to  an  answer  in 
chancery,  they  compelled  him  to  do  so  by  manda- 
mus,  though  contrary  to  his  own  vote  and  consent. 
In  Rex  v.  Beeston,  3  T.  R..  602,  the  case  was,  that  a 
statute  had  authorized  the  church -wardens  and 
overseers  of  the  poor,  to  make  certain  contracts. 
They  had  all,  with  the  exception  of  the  defendant 
(one  of  the  overseers),  who  refused  to  join,  made  a 
contract,  and  the  money  was  in  the  defendant's 
hands  to  be  paid  upon  it.  On  a  motion  for  a  man- 
damus to  compel  him  to  pay,  he  insisted  that  he  was 
not  bound,  inasmuch  as  the  statute  required  the 
contract  to  be  made  by  the  church-wardens  and 
overseers,  without  saying,  or  a  majority.  They 
should,  therefore,  all  concur ;  and  he  having  dis- 
sented, the  contract  was  void ;  and  he  was,  there- 
fore, not  bound  to  pay  the  money.  But  the  motion 
was  granted.  Ld.  Kenyon,  Ch-,  J.,  recognizes  the 
same  ground  afterwards  taken  by  the  Supreme 
Court  in  Palmer  q.  t.  v.  Doney,  supra,  that  the  de- 
fendant's construction  must  prevail,  had  the  Legis- 
lature expressly  required  it.  But  they  had  not.  He 
says,  "in  common  understanding,  what  is  required 
to  be  done  by  the  church- wardens  and  overseers,  is 
satisfied  by  being  done  by  a  majority."  In  With- 
nell  v.  Gartham,  6  T.  R.,  388,  power  was  given  to  the 
vicar  and  church-wardens  to  appoint  a  school-mas- 
ter to  an  ancient  foundation.  And  the  only  ques- 
tion was,  whether  all  the  church-wardens  must  con- 
cur with  the  vicar.  Held,  that  the  concurrence  of 
a  majority  was  sufficient.  Lawrence,  J"..  remarked : 
"In  general,  itwould  be  the  understanding  of  a  plain 
man,  that  where  a  body  of  persons  is  to  do  an  act,  a 
majority  of  that  body  would  bind  the  rest."  Grind- 
ley  v.  Barker,  1  Bos.  &  P.,  229,  is  in  point.  A  statute 
had  authorized  the  summary  trial  and  condemna- 
tion of  leather  coming  into  the  market,  by  ti  com- 
missioners under  the  appointment  of  the  Mayor  of 
London.  Certain  leather  of  the  plaintiff  was  tried 
by  the  6.  when  4  only,  without  the  concurrence,  and 
in  opposition  to  the  other  two,  condemned  the  leath- 
er, which  was  thereupon  seized  pursuant  to  the  stat- 
ute. The  owners  brought  trespass,  and  the  question 
whether  the  condemnation  by  the  majority  bound 
the  plaintiff,  was  directly  presented ;  and  held,  that 
it  did.  Eyre,-C7i.  J.,  said  :  "If  it  is  the  mere  finding 
of  the  4  who  concurred,  then  this  leather  is  not 
found  insufficient :  but  if  the  operation  of  the  law 
on  the  finding  of  the  4,  who  are  the  majority  of  the 
body  duly  assembled,  be.  that  their  judgment  is  the 
judgment  of  the  whole  and,  therefore,  the  judg- 
ment of  the  triors,  then  the  leather  must  be  tak- 
en to  be  insufficient,  and  the  defendants  are  Jus- 
tified." In  a  very  able  and  conclusive  argument 
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53 1  *]  *much  less  in  his  declared  absence ; 
while  he  is,  in  fact,  present  with  every  oppor- 
tunity to  contest  the  final  decision. 
532*]  *In  our  view,  this  is  a  plain  case  of 
valid  appraisal.  The  interests  of  the  State  were 
533*]  represented  on  the  motion  by  *the  At- 
torney-General, after  full  notice  to  the  Canal 
Commissioner  who  raises  this  question.  The 
534*]  facts  are  not  disputed  ;  *and  we  see  no 
reason  for  going  through  with  the  forms  of  an 
alternative  mandamus,  which  we  are  confident 
must  result  in  the  same  view  that  we  now  take 
of  the  case.  We,  therefore,  order  a  peremp- 
tory mandamus,  commanding  the  Canal  Com- 
missioners to  pay  the  amount  of  damages  as 
assessed. 
Rule  for  peremptory  mandamus. 

Cited  in— 3  Wend.,  47 ;  9  Wend..  19 ;  21  Wend..  218 ; 
23  Wend.,  15.  461;  26  Wend.,  644;  3  Den.,  253;  2Sandf. 
Oh.,  230;  3N.  Y.,  565;  6  N.  Y.,558;  11  N.  Y.,  571;  27 
N.  Y.,  387  ;  46  N.  Y..  383 ;  52  N.  Y.,  482-3  ;  56N.  Y.,  79 ; 
3  Hun,  208 ;  2  Barb..  417 ;  7  Barb.,  423 :  22  Barb.,  140, 
400 ;  30  Barb .,  347 ;  5  T.  &  C.,  381 ;  20  How.  Pr.,  497 ;  38 
How.  Pr.,  509 ;  4  Abb.  Pr.,  40 ;  11  Abb  Pr.,  124 ;  17 
Abb.  Pr.,  209 ;  8  Abb.  N.  S.,  236 ;  5  Park.,  13 ;  Edm ., 

drawn  from  authority,  he  maintains  the  latter.  All 
the  judges,  seriatim,  deliver  their  opinions  to  the 
same  effect,  and  maintain  them  by  ancient  and  mod- 
ern authority.  Buller,  J.,  says  the  authorities  are 
all  that  way ;  and  that  not  a  single  case  nor  dictum 
had  been  quoted  on  the  other  side  of  the  question. 
Rooke,  J".,  says:  "We  shall  not  advance  public  jus- 
tice by  saying  that  though  a  majority  of  the  triers, 
who  have  had  the  advantage  of  all  the  information 
to  be  derived  from  the  whole  6  who  compose  the  tri- 
bunal, are  of  opinion  that  the  leather  is  unservic- 
able,  still  any  one  man  shall  have  it  in  his  power  to 
prevent  a  finding,  by  holding  out  against  the  rest. 
All  6  must  undoubtedly  try  ;  but  it  does  not,  there- 
fore, follow,  that  they  must  all  decide  the  same  way. 
Each  man  is,  after  due  examination  and  inquiry,  to 
decide  according  to  the  best  of  his  judgment ;  and 
the  question  is  to  be  determined  by  the  opinion  of 
the  majority."  Heath,  J.,  said :  "We  know  very 
well  that  in  all  commissions  of  Oyer  and  Terminer 
and  Jail  Delivery,  and  of  the  Peace,  where  a  quorum 
is  constituted,  and  it  is  necessary  that  a  quorum 
should  be  present  to  do  the  acts  for  which  they  are 
appointed ;  yet  if  the  quorum  are  in  'the  minority, 
the  majority  shall  conclude  the  minority." 

A  singular  strictness  seems  finally  to  be  estab- 
lished in  England  with  regard  to  certain  corporate 
acts,  somewhat  similar  to  that  required  by  the  stat- 
ute in  regard  to  the  manner  of  granting  tavern  li- 
censes, considered  above.  Many  corporations  aggre- 
gate there,  as  in  this  country,  consist  of  several  dis- 
tinct parts,  which  are  called  integral  parts ;  as  of  a 
mayor,  aldermen  and  commonalty.  Neither  of  them 
have  any  political  capacity  distinct  from  the  two  (1 
Kyd  Corp.,  36) ;  and  i£was  held  in  The  King  v.  Pas- 
more,  3  T.R.,  199,thatif  any  of  these  parts  be  vacant 
of  members,  or,  being  of  a  definite  number,  if  a  ma- 
jority of  that  number  cease  to  exist,  and  there  is  no 
corporate  means  of  supplying  their  places,  the  cor- 
poration is  dissolved :  and  the  King  may  grant  a  new 
charter.  The  same  doctrine  was  repeated  in  King  v. 
Bellringer,  4  T.  R.,  810,  and  King  v.  Miller,  6  T.  R., 
268,  278,  per  Ld.  Kenyon,  Ch.  J.  In  the  latter  case, 
this  class  of  corporations  were  looked  upon,  as  no 
doubt  they  really  are,  a  sort  of  imperium  in  imperio, 
shaped  upon  the  government  of  the  country  ;  and 
that  hence,  in  the  performance  of  corporate  acts, 
required  to  be  done  by  certain  integral  parts,  as  by 
the  mayor  and  aldermen,  one  part  could  not  even 
consummate  any  act  without  the  presence  of  the 
other  ;  the  concurrence  of  both  branches  of  this  lo- 
cal Legislature  being  so  far  necessary.  Yet,  in  sev- 
eral cases  (indeed  this  is  usually  so.  King  v.  Bower, 
1 B.  &  C.,  492),  the  requisite  parts  being  present,  they 
constitute  one  body,  each  individual  having  but  a 
single  vote ;  the  integral  part  composed  of  the  less- 
er number  being,  in  this  way,  within  the  power  of 
the  more  numerous,  for  want  of  an  absolute  veto. 
Thus,  in  such  a  case  of  mayor  and  aldermen,  when 
all  are  assembled,  the  vote  of  the  mayor,  one  of  the 
integral  parts,  weighs  no  more  than  that  of  a  single 
alderman,  the  member  of  a  numerous  body.  But  the 
law  being  very  strict,  in  requiring  the  actual  pres- 
ence of  all  the  integral  parts,  there  have  beensever- 
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v. 

ECKFORD,  SWIFT,  RATHBONE,  VER 
MILYEA,  BROWN,  SPENCER,  DAVIS 
AND  BARKER. 

Indictment  for  Conspiracy  to  Defraud — Must  lift 
Forth  Means — How  Defect  Taken  Advantage 
of — Quashing,  as  to  one  of  Several  Defendant*. 

An  indictment  for  a  conspiracy  to  defraud  indi- 
viduals of  private  property,  must  set  forth  the 
means  agreed  upon  by  the  conspirators.  Vide  this 
case  in  connection  with  Lambert  v.  The  People, 
ante,  166. 

It  is  in  the  discretion  of  the  court  to  quash  an  in- 
dictment for  insufficiency,  or  put  the  party  to  a  mo- 
tion in  arrest ;  and  where  the  question  is  doubtful, 
they  will  put  him  to  the  latter.  Otherwise,  where  it 
is  clear. 

al  instances  of  a  mayor's  deserting  his  post,  after 
business  begun,  when  he  saw  a  corporate  act  going 
against  him.  The  first  attempt  of  this  kind  failed. 
It  was  in  King  v.  Norris,  1  Barn.  K.  B..  385.  The 
presence  of  the  Mayor  of  Newcastle  was  necessary 
in  all  corporate  assemblies.  At  one  of  these,  as  soon 
as  the  lists  of  certain  persons  were  given  in  as  can- 
ditates  for  freemen,  and  before  they  were  admitted 
to  their  freedom,  the  mayor  dissolved  the  assembly, 
who,  notwithstanding,  proceeded  to  admit  them. 
On  a  rule  to  show  cause  against  a  mandamus,  com- 
manding the  mayor  to  swear  in  the  persons  admit- 
ted, it  was  made  absolute  ;  the  court  saying,  "it  is 
very  true,  that  no  new  business  can  be  proposed  in 
the  absence  of  such  officer ;  but  the  assembly  has 
always  the  right  to  proceed  in  the  business  begun 
when  he  was  present."  The  second  attempt  was 
more  successful.  In  King  v.  Buller,  8  East,  388,  it 
appeared  by  the  charter,  that  the  mayor,  aldermen 
and  burgesses  of  the  Borough  of  Saltash  in  Corn- 
wall, or  the  major  part  of  them,  were,  on  the  char- 
ter day,  to  assemble  in  the  Guildhall ;  when  the 
mayor  and  aldermen,  or  the  major  part  of  them, 
were  to  nominate,  and  put  in  election  for  mayor, 
two  of  the  aldermen ,  and  there  to  continue  togeth- 
er, or  in  due  manner  adjourn,  until  the  mayor,  al- 
dermen and  burgesses,  or  the  major  part  of  them, 
&c.,  should  have  elected  one  of  the  two  aldermen 
nominated,  for  a  year.  Being  thus  convened,  pur- 
suant to  a  mandamus,  Buller,  the  Mayor,  and  two 
aldermen,  nominated  the  two  latter  for  mayor;  but 
the  other  aldermen,  a  majority,  nominated  two  ou  t 
of  their  number ;  the  mayor  and  his  two  nominees 
quitted  the  Guildhall.  The  other  aldermen,  with 
the  burgesses,  proceeded  to  an  election  of  those 
nominated  by  the  four.  On  a  rule  to  show  cause, 
against  Buller,  the  Mayor,  why  a  mandamus  should 
not  issue,  commanding  him  to  swear  his  successor 
into  office,  the  case  of  King  v.  Nqrris,  supra,  was,  at 
first,  overlooked.  On  examination,  afterwards,  its 
authority  appeared  to  the  court  somewhat  question- 
able ;  and  the  election  passed  as  irregular,  for  want 
of  the  actual  presence  of  the  old  mayor.  (Fide  8 
East,  392,  note  a.)  The  court  put  their  decision  on 
the  ground  that  the  mayor  was  an  integral  part  of 
the  corporation. 

This  strict  notion  seems  finally  established  in  En- 
gland, by  King  v.  Williams,  2  Maule  &  S.,  141.  The 
mayor,  burgesses  and  commonalty  of  the  Borough 
of  Carrnarthan  were  to  elect  a  mayor,  annually. 
They  being  assembled  at  a  quarter  before  one  P.  M . 
the  mayor,  contrary  to  the  advice  of  the  recorder, 
and  the  sense  of  the  burgesses,  proposed  to  adjourn 
till  three  P.  M.  He  did  not  do  so,  however,  and,  in 
his  presence,  one  E.  was  suddenly  proposed  and  sec- 
onded as  a  candidate,  before  the  mayor  left  the 
place ;  but  he  departed  before  E.  was  declared  duly 
elected,  though  this  was  done,  immediately  after  his 
departure,  by  the  burgesses  and  commonalty.  The 
K.  B.  held,  that  the  election  was  void  for  the  absence 
of  the  presiding  officer,  an  integral  part  of  the  cor- 
poration. Dampier,  J.,  relied  on  King  v.  Buller, 
supra. 
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As  where  the  question  Is  settled  by  the  Court  of 
Brrore  in  another  cause. 

Manner  in  which  the  court  will  inform  them- 
th.  ins.  lv,-8  as  to  the  ground  of  decision  in  the  Court 

"  i^imshiiiig  an  indictment  as  to  one  of  several  de- 
fendants, quashes  it  as  to  all. 

THE  indictment  in  this  cause,  which  was  for 
conspiracy,  having  been  removed  into  this 
court  by  certiorari  from  the  Oyer  and  Terminer 
of  the  City  of  N.  Y.,aud  being  retained  for  trial 
on  the  civil  side  (S.  C.. vide  ante,  108, 869),  a  mo- 
tion was  now  made  in  behalf  of  Eckford  and 
Barker,  that  it  be  quashed  for  insufficiency. 

The  form  of  the  indictment  was  the  same  as 
that  set  forth  at  large  in  Lambert  v.  People.ante, 
166.  It  is  now  alleged  that  the  judgment  in  that 
cause  had  been  reversed  by  the  Court  for  the 
Trial  of  Impeachments  and  the  Correction  of 
Errors. 

Mr  E  Williams,  f or  Eckford, cited  Archb.Cr. 
PI.,  35,  36,  sec.  7  ;  Doug., 153  ;  2  Hawk.,ch.25, 
sec.  57,  146  ;  Stark.  Cr.  PL,  ch.  17. 

Mr.  P.  8.  Parker,  for  Barker,  produced  the 
case  printed  for  the  use  of  the  Court  of  Errors, 
on  the  argument  of  Lambert  v.  People,  with  a 
certified  copy  of  the  rule  reversing  the  judg- 
ment in  that  cause  generally. 

WOODWORTH,  /.,  inquired  of  the  Hon.  W.M. 
Oliver,  a  counselor  of  this  court,  who  was  pres- 
ent at  the  bar,  and  who  was  also  a  member  of 
the  Court  of  Errors,  on  what  ground  that  court 
held  the  indictment  to  be  erroneous  ? 

Mr.  Oliver.  I  understood  it  to  be  on  the  ground 
that  the  means  agreed  on  by  the  conspirators 
were  not  set  forth  in  the  indictment,  so  as  to 
show  that  such  means  were  criminal. 

Curia.  That  settles  the  question,  then, that  the 
indictment  in  this  cause  is  defective.  It  is  mat- 
ter of  discretion  whether  an  indictment  shall  be 
quashed  for  its  alleged  insufficiency, or  the  par- 
ty be  put  to  move  in  arrest  of  judgment.  In  a 
doubtful  case,  we  should  not  sustain  the  present 
536*]  *motion.  But  this  is  no  longer  such  a 
case,  since  the  decision  of  the  Court  of  Errors. 
We  also  observe  that  notice  of  this  motion  has 
been  given  to  the  District  Attorney,  and  it  is  not 
even  resisted.  The  motion  must  be  granted. 

It  is  also  proper  to  mention,  that  the  decision 
as  to  the  defendants  who  now  apply, extends  to 
the  whole  indictment.  The  indictment,  there- 
fore, in  effect,  stands  quashed  as  to  all ;  and 
there  is  no  need  of  a  motion  by  any  of  the  other 
defendants. 

Rule  accordingly. 

Cited  in-1  Hun,  384 ;  3  T.  &  C.,  508. 
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WHEELER  9.  ROBERTS  AND  ROBERTS. 

Practice — Statute — Costs  Under. 

Under  the  Fifty  Dollar  Act  of  1824,  sess.  48,  ch. 
238,  the  reversal  of  a  judgment  on  certiorari  carries 
no  costs  whatever:  but  each  party  must  pay  his 
own  costs. 

The  rule,  that  a  repealing  statute,  being  itself  re- 
pealed, revives  the  first  statute,  recognized. 

Citations— Act,  sess.  48.  ch.  238,  sec.  43 ;  1  R.  L.,  397, 
sec.  18 ;  1  K.  &  R.,  501,  sec.  19 ;  Act,  sess.  31,  ch.  204, 
sec.  17,  31 :  2  R.  L.,  556 ;  Act,  sess.  41,  ch.  94,  sec.  36. 

ON  certiorari  from  a  justice's  court,  rendered 
under  tjhe  Fifty  Dollar  Act  of  Apr.,  12, 1824. 
sess.  48,  ch.  238,  the  judgment  was  reversed  ; 
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and  the  plaintiff  in  error  taxed  his  costs  at  $50, 
for  which  he  took  judgment  and  issued  exe- 
cution. 

A  motion  was  now  made  to  set  aside  the  judg- 
ment and  execution, so  far  as  they  respected  the 
costs,  for  irregularity. 

Mr.  A.  HascaU,  for  the  motion. 

Mr.  W.  H.  Parker,  contra. 

Curia.  This  judgment  for  costs  cannot , at  any 
rate.be  sustained  in  its  full  extent;  and  we  think, 
upon  the  present  state  of  the  law,  costs  are  not 
allowable  at  all  on  reversing  a  judgment  of  a 
justice's  court  on  certiorari.  The  right  to  full 
costs  here  is  put  on  the  ground  that  the  Act  of 
1824,  sess.  48,  ch.  238,  sec.  43,  by  repealing  the 
Act  of  1813,  1  R.  L.,  397.  sec.  18,  allowing  $25 
costs.revived  the  Act  of  1801,1  K.&R..501,  sec. 
19,  which  allowed  the  full  costs  of  this  court. 
Recognizing,  as  we  do  fully,  the  rule  that  a  re- 
pealing statute,  which  is  itself  repealed, revives 
the  first  statute;  yet  the  consequence  contended 
for  does  not  follow  ;  for  there  was  an  Act  of 
1808,  sess.  31,  *ch.  204,  sec  17,  which  [*537 
limited  the  costs  to  $25  ;  and  which  itself  (sec. 
31)  repealed  the  Act  of  1801.  Thus,  the  Statute 
of  1808  is  to  be  revived,  if  any,  and  this  would 
reduce  the  costs  of  the  judgment  one  half.  But 
the  plaintiff  in  error  has  another  difficulty  in 
his  way.  The  Statute  of  1808  was  repealed,  not 
merely  by  implication  arising  from  the  Statute 
of  1813  ;  but  by  the  general  repealing  Act  of 
Apr.  13,  in  the  same  year.  (2  R.  L.,  556.)  This 
repealing  Act  remains  in  force,  and  is  not  re- 
pealed, or  affected  by  the  Statute  of  1824.  We 
pass  by  the  Act  of  1818,sess.  41, ch.  94,  extend- 
ing the  jurisdiction  of  justices,  as  not  touching 
the  question.  Thus,  the  whole  case  is  left,  as 
the  Legislature  doubtless  intended  it  should  be, 
to  stand  on  the  Act  of  1824.  This  gives  a  certi- 
orari in  a  few  cases  only,  excepted  out  of  the 
general  remedy  by  appeal.  ( Vide  sec.  36.)  But 
it  is  silent  as  to  costs.  These,  then, stand  on  the 
common  law  footing;  which  is,  that  each  party 
shall  pay  his  own  costs,  without  the  means  to 
recover  them  of  his  adversary. 

The  consequence  is,  that  the  plaintiff  cannot 
be  entitled  to  costs,  and  his  judgment  and  exe- 
cution must  be  set  aside  in  toto. 

Rule  accordingly. 

Cited  in.— 7  Cow.,  538;  1  Wend.,  279;  10  Wend. 
422;  4  Hill,  111;  66  N.  Y.,  4;  67  N.  Y.,  117;  69  N.  Y. 
455 ;  14  How.  Pr.,  276 :  2  Abb.  Pr.,  225 ;  8  Abb.,  N.  8. 
152 ;  4  E.  D.  8.,  373 ;  47  Ind.,  288 ;  23  Am.  Rep.,  96  (67 
N.  Y.,  109.) 


FINCH  «.  M'DOWALL. 

Practice — Statute — Affidavit  for    Certiorari — 
Time —  Witnesses — Incompetency  of. 

Under  the  Fifty  Dollar  Act,  sess.  48,  ch.  238,  the 
affidavit  for  a  certiorari  need  not  be  made  within  30 
days  after  the  judgment  before  the  justice;  nor 
within  any  particular  time. 

But  at  the  common  law,  an  affidavit  is  necessary 
to  warrant  a  certiorari  in  civil  cases. 

It  is  error  for  a  justice  to  receive  the  testimony  of 
an  interested  witness  for  the  plaintiff,  with  knowl- 
edge, at  the  time,  that  he  is  interested ;  though  the 
proceeding  be  by  attachment,  and  no  objection  is 
raised  by  the  defendant,  he  being  absent. 

Citations- Act,  April  12.  1824  (sess.  48.  ch.  238) :  7 
Cow.,  538. 

AN  certiorari  from  a  justice's  court, under  the 
\)  Act  of  Apr.  12,  1824,  sess.  47,  ch.  238.  The 
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WILLIAMS  v.  QUINN. 
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affidavit  on  which  the  writ  was  founded  was 
made  more  than  30  days  after  the  judgment  was 
rendered. 

A  motion  was,  therefore,  now  made,  on  the 
coming  in  of  the  justice's  return,  to  quash  the 
writ  for  irregularity  for  that  cause  among 
others. 

538*]  *It  was  agreed,  however,  that  if  the 
court  should  be  against  the  motion,  the  cause 
should  be  informally  submitted  on  its  merits. 

The  action  below  was  in  behalf  of  M'Dowall 
against  Finch  by  attachment ;  and  the  justice 
allowed  the  plaintiff  below  to  prove  his  demand 
on  the  hearing,  by  the  one  who  signed  the  bond 
as  surety  in  order  to  procure  the  attachment. 
The  defendant  below  did  not  appear  before  the 
justice  at  all  ;  but  the  attorney  who  afterwards 
brought  the  certiorari  being  present  at  the  hear- 
ing, suggested  that  the  witness  was  incompe- 
tent. The  plaintiff  below,  hereupon,  offered  to 
substitute  another  surety  ;  but  the  justice  disal- 
lowed this,  and  the  original  surety  was  then 
sworn  and  gave  evidence. 

Mr.  R.  N.  Morrison,for  the  plaintiff  in  error. 

Mr.  W.  M.  Oliver,  contra. 

Curia.  It  follows,  from  the  view  we  took  of 
theStatute,sess.,48,  ch.238,at  the  present  term, 
in  Wheeler  v.  Roberts, ante,  536,  that  the  affidavit 
for  a  certiorari  under  that  Act,  need  not  be  made 
within  any  particular  time.  There  is  no  existing 
statute  which  requires  any  affidavit  at  all, 
though  this,  to  be  sure,  is  necessary  in  civil 
cases,  by  the  common  law.  The  motion  to  quash 
is,  therefore,  denied. 

As  to  the  merits  ;  the  justice  erred  in  receiv- 
ing an  interested  witness.af  ter  his  attention  had 
been  called  to  the  question, and  the  interest  was 
apparent,  though  the  defendant  below  did  not 
appear. 

Judgment  reversed. 

Cited  in— 8  Abb.  N.  8..  152. 
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Practice — Statute. 


S.  P.  As  to  the  time  within  which  an  affidavit  for 
•a  certiorari  must  be  made  under  the  Statute,  sess. 
48,  ch.  238. 

IN  this  cause,  the  affidavit  for  a  certiorari  un- 
der the  Statute,  sess.  48,  ch.  238,  was  made 
6  months  after  the  judgment  was  rendered  by 
the  justice  ;  for  which  cause, 

Mr.  W.  M.  Oliver,  for  the  defendant  in  error, 
moved  to  set  the  writ  aside  as  irregular. 
Mr.  R.  N.  Morrison,  contra. 

Curia.     The  motion  is  denied. 
Motion  denied,  with  costs. 


54O*]*Ex  PAKTE  THE  PERU  IRON  COM- 
PANY. 

•Corporations — Power  to  Purchase  Land  for  Cor- 
porate Purposes — Purchase  Presumed  Within 
the  Power — Contrary  may  be  Shown — Judg- 
ment after  Expiration  of  Lien  is  Junior  to 
Later  Judgment — Holder  may  Redeem — Time 
for  Redemption — Redemption  Generally — Pri- 
ority of  Judgments — Tender. 


NOTE.— Corporations-  -Acts  of,  presumed-  lawful. 
See  Willmarth  v.  Crawford,  10  Wend.,  341,  note. 
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Where  a  Corporation  has  a  general  power  to  pur- 
chase real  estate,  but  is  restrained  by  a  proviso  that 
it  shall  purchase  only  for  corporate  purposes,and  it 
buys  land  at  sheriffs  sale,  the  intendment  is,  that 
the  purchase  is  within  the  power  of  the  Corporation, 
and  the  party  contesting  its  capacity  must  show 
that  it  is  within  the  proviso. 

E.  g.,  the  Peru  Iron  Co.,  incorporated  by  the  Stat- 
ute, sess.  47,  ch.  263. 

A  judgment  of  more  than  10  years'  standing,  ita 
lien  as  to  bnna  Me,  purchasers  and  junior  judgments 
having  expired  within  the  Act  of  1813  Concerning 
Judgments  and  Executions.  1  tt.  L.,  500,  sec.  l.ranks, 
in  effect,  as  a  judgment  junior  to  later  judgments ; 
and  may  redeem  from  a  sale  under  them,  according 
to  the  Statute,  sess,  43,  ch.  184. 

It  continues  a  lien  as  to  the  judgment  debtor  and 
his  heirs. 

Under  the  Act,  sess.  43,  ch.  184,sec.  3,  a  senior  judg- 
ment creditor  may  redeem  from  a  sale  upon  a  jun- 
ior judgment.  . 

A  purchaser  of  land  at,  or  one  who  redeems  from 
a  sheriff's  sale  upon  a  junior  judgment,  or  upon  a 
judgment  whose  lien  has  expired  by  the  lapse  of  10 
years,  acquires  all  the  interest  of  the  judgment 
debtor— becomes,  in  effect,  his  grantee,  and  may 
redeem  as  such,  within  12  months  after  a  sheriff's 
sale  upon  a  senior  judgment. 

A  sale  of  land  upon  execution  does  not  carry  a  ti- 
tle, but  only  a  lien,  till  after  15  months. 

One  who  acquires  title  to  the  land  of  a  judgment 
debtor  by  purchase,  at  a  sheriff's  sale,  being  consid- 
ered a  grantee ;  on  his  redeeming  within  12  months 
from  a  sale  upon  a  senior  judgment,  the  latter  sale 
becomes  void. 

Semble  that  one  having  purchased  land  at  sheriff's 
sale,  acquires,  at  first,  a  mere  lien,  which  he  may 
release  or  discharge,  without  the  consent  of  junior 
judgment  creditors. 

A  junior  judgment  creditor  pays  a  purchaser  un- 
der a  senior  judgment  which  he  owns,  his  purchase 
money,  with  10  per  cent ;  and  takes  an  acknowledg- 
ment of  the  payment,  an  assignment  of  the  judg- 
ment, and  all  the  purchaser's  interest  in  the  land, 
with  an  order  on  the  sheriff  to  convey  to  the  person 
paying.  Held,  that  the  person  paying  is  to  be  con- 
sidered a  redeeming  creditor ;  not  a  mere  assignee. 

Where  one  comes  to  redeem  land  sold  on  execu- 
tion, from  one  who  has  before  redeemed,  and  the 
latter  claims  to  have  an  increased  payment  to  him 
as  assignee  of  a  judgment  in  virtue  of  which  he  re- 
deemed, he  must  furnish  proof  of  his  right  to  such 
judgment ;  and  it  is  not  enough  to  furnish  a  mere 
memorandum,  and  give  notice  of  the  assignment. 

Though  a  judgment  creditor  has  once  redeemed 
upon  his  judgment,  and  taken  a  title,  it  is  not  a  sat- 
isfaction ;  and  he  may  redeem  again  in  virtue  of  the 
same  judgment ;  especially  from  a  sale  on  a  judg- 
ment, senior  to  his  own  and  the  one  from  which  he 
first  redeemed. 

A  tender  by  one  judgment  creditor  to  another, 
does  not  discharge  the  Tien  of  the  latter. 

Where  several  judgments  are  of  more  than  10 
years'  standing,they  rank  in  relation  to  one  another 
according  to  their  actual  priority  of  date,  the  same 
as  if  the  Act,  1  R.  L.,  500,  sec.  1,  had  never  been 
passed. 

A  short  payment,  on  attempting  to  redeem,  Is  a 
fatal  omission,  and  renders  the  redemption  void : 
though  it  be  by  mistake  of  the  sheriff  to  whom  the 
money  is  paid,  and  he  assume  upon  himself  to  make 
it  up  to  the  purchaser  from  whom  the  redemption 
is  sought  to  be  made. 

Citations— Act,  sess.  47,  ch.  263,  sec.  1,  p.  323  ;  Act, 
sess.  43,  ch.  184,  sec.  3 ;  5  Cow.,  248 ;  1  Cow.,  498. 

MOTION  that  two  sheriff's  deeds  of  land  in 
Essex  Co.  be  delivered  up  and  canceled  ; 
and  for  a  mandamus  commanding  the  sheriff 
of  that  county  to  convey  the  lands  described  in 
those  deeds, to  or  for  the  benefit  of  the  relators. 
Also,  that  Luther,  late  Sheriff  of  Clinton  Co., 
convey  certain  lands  in  that  county,  to  or  for 
the  benefit  of  the  relators,  &c. 

The  lands  in  Essex,  are  lots  No.  73,  74, 123, 
159,  160  and  188,  in  Maule's  patent ;  and  the 
Clinton  lands  are  lots  No.  165,  197,  201,  205, 
and  206,  in  the  same  patent. 

All  these  lots  belonged  to  Joseph  Winter  in 
fee,  when  the  following  judgments  were  ob- 
tained against  him  in  this  court : 
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541*1  *I-  A  judgment  by  Suydam  &  Wyck- 
off,  for  $6,932.67,  docketed  May  9,  1812 ;  re- 
vived by  tci.  fa.  against  Winter's  heirs,  with 
$109.55  costs  against  Jas.  Winter,  one  of  the 
heirs,  who  appeared  and  made  defense.  Judg- 
ment of  revival,  docketed  Aug.  8,  1823.  This 
last  judgment  was,  that  the  plaintiffs  should 
have  execution  of  the  lands  of  which  the  origi- 
nal defendant,  Joseph  Winter,  was  seised  at 
the  time  of  that  judgment,  or  ever  after  ;  and 
which  his  heirs  had,  by  hereditary  descent, 
from  him. 

II.  By  one  Payson,  for  $2,062.62  ;  docketed 
Sept.  26,  1812  ;  revived  in  like  manner  against 
the  heirs  ;  and  the  judgment  of  revival  dock- 
eted Mar.  19,  1825. 

III.  By  the  same  Payson,  .for  $1,024.82  ; 
docketed  Jan.  10,  1812. 

IV.  By  one  Kingsley,  for  $127.10;  docketed 
Aug.  29,  1817. 

These  four  judgments  belonged  to  the  relators. 

V.  A  judgment  in  favor  of  Eleazer  Cohen, 
for  $2,004.07  ;  docketed  Feb.  10,  1816 ;  and 
judgmentof  revival  on sci.fa.  against  theheirs, 
docketed  in  Mar. ,  1825.     This  judgment  was 
assigned  to  Daniel  Cady. 

VI.  A  judgment  in  favor  of  Vechio  and  Ve- 
chio,  for  $415.86  ;  docketed  Jan.  10,  1812;  and 
assigned  to  J.  H.  Douglass. 

VII.  A  judgment  in  favor  of  Webbers,  for 
$61.76  ;  docketed  Dec.  27,  1819  ;  and  assigned 
to  Isaac  Finch, 

The  relators,  being  assignees  of  the  first  two 
judgments,  caused  writs  of  fi.  /a.  to  be  issued 
upon  them  ;  and  Jan.  29,  1825,  caused  the  Clin- 
ton lands  to  be  sold  under  the  Suydam  &  Wyck- 
off  judgment,  by  Luther,  late  Sheriff  of  Clin- 
ton. And  Aug.,  1825,  they,  in  like  manner, 
caused  the  Essex  lands  to  be  sold  by  Kirby, 
Sheriff  of  Essex,  under  the  Payson  judgment. 
The  whole  were  purchased  for  the  relators,  by 
their  agent,  one  Aikin. 

These  writs  of  fi.fa.  were  against  the  heirs  ; 
and  the  fi.  fa.  on  the  first  judgment  (in  favor 
542*]  of  Suydam  &  Wyckoff ),  *commanded 
the  sheriff  to  levy  the  judgment,  of  the  land  of 
which  the  heirs  were  seised  by  inheritance 
from  Winter,  at  or  after  the  revival  of  that 
judgment ;  and  added,  being  lands  and  tene- 
ments of  which  Winter  was  seised,  on  the  day 
of  the  original  judgment,  or  ever  afterwards. 

Then  Cady,  being  assignee  of  the  5th  judg- 
ment (the  Cohen  judgment),  caused  two  sev- 
eral writs  of  fi.  fa.  to  issue — one  to  the  Sheriff  of 
Clinton,  and  one  to  the  Sheriff  of  Essex.  On 
the  first,  he  caused  to  be  sold  the  Clinton  lands, 
Nov.  3,  1825  ;  and  on  the  last,  the  Essex  lands, 
Sept.  10,  1825,  excepting  lots  159  and  188,him- 
self  becoming  the  purchaser  of  the  whole. 

The  lien  of  the  relators'  judgment,  having 
expired  as  to  Cady's.by  lapse  of  time.he  would 
thus  have  acquired  title  to  the  whole,  except 
lots  159  and  188  ;  and  the  relators  would  have 
acquired  title  to  these,  had  it  not  been  for  sub- 
sequent transactions  between  the  various  judg- 
ment creditors  of  Winter. 

Apr.  29,  1826,  Finch,  then  assignee  of  the 
7th  (Webber's)  judgment,  redeemed  the  Clin- 
ton lots  No.  165  and  197,  from  the  sale  on  the 
first  judgment,  by  paying  the  proper  sum  to, 
and  taking  a  deed  from  Luther,  sheriff.  But 
the  relators  refused  to  ratify  this  redemption 
by  receiving  the  money  so  paid. 
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Then  Finch,  in  order  to  secure  lot  No.  197 
at  all  events,  Sept.  26,  1826  (within  12  months 
from  the  sale  of  that  lot  to  Cady),  paid  Cady 
his  bid  for  that  lot,  with  10  per  cent.,  &c.,  tak- 
ing Cady's  certificate  under  seal,  that  Finch 
(styled  in  the  certificate,  owner  of  the  lot)  had 
paid  that  sum.  And  Cady  further  certified  that 
he  thereby  relinquished  his  purchase  of  this  lot 
to  Finch,  and  discharged  and  released  it  from 
the  effect  of  the  purchase. 

Afterwards,  Dec.  18,  1826,  Cady  certified 
that  he  had  received  of  the  relators  his  pur- 
chase money,  with  10  percent.,  and  assigned 
all  his  interest  in  the  Cohen  judgment,  and  in 
the  other  lots  as  purchaser,  to  the  relators,  ex- 
pressly excepting  lot  197. 

*Then  there  commenced  a  struggle  f*543 
as  to  all  the  lots,  both  in  Clinton  and  Essex, 
between  the  relators  on  the  one  hand  and 
Finch  &  Douglass  on  the  other. 

Feb.  2  and  3,  1827,  the  relators  sought  to  re- 
deem lots  165  and  197,  by  paying  to  Sheriff 
Luther  the  amount  of  Cady's  bid,  and  the 
amount  of  Finch's  judgment  (the  7th),  so  as  to 
take  away  all  ability  from  him  to  redeem  over. 
Afterwards,  on  the  same  Feb.  3.  Finch  & 
Douglass,  severally,  under  their  respective 
judgments,  by  their  agent,  Mr.  Tomlinson, 
sought  to  redeem  of  Luther  lots  165,  201,  205 
and  206,  in  Clinton,  by  paying  the  Cady  bids 
with  10  per  cent.;  but  nothing  was  paid  or  ten- 
dered by  them  on  the  claim  of  the  relators  as 
prior  redeeming  creditors.  Finch  stood  upon 
his  rights  as  to  197,  and  no  offer  was  made  to 
redeem  this  by  him  or  Douglass.  Sheriff  Luth- 
er gave  a  deed  of  lots  201,  205  and  206  to  Aikin, 
under  his  purchase,  but  refused  to  give  a  deed 
to  him  or  the  Company  under  the  Cady  pur- 
chase. 

As  to  the  Essex  lands.  Nov.  2, 1826,  Doug- 
lass redeemed  by  payment  to  Sheriff  Kirby,lots 
123, 160,  159  and  188,  from  the  sale  to  the  relat- 
ors; and  Dec.  10,  he  redeemed  lots  123  and 
160  from  the  sale  to  Ca"dy,  and  attempted  to 
redeem  lots  73  and  74  from  the  sale  to  Cady. 
The  sum  paid  to  the  sheriff  on  account  of  the 
last  two  lots  was  short  of  the  bids  for  them. 
The  amount,  however,  accorded  with  Kirby's 
(the  sheriff's)  memorandum  of  the  bids, and  the 
information  which  he  gave  Douglass  ;  and  it 
was  understood  between  them,  that  Kirby  was 
to  pay  any  deficiency  to  the  purchaser.  This 
he  had  ready  accordingly,  to  pay  to  the  agent 
of  the  relators,  who  refused  to  receive  any  of 
the  money  paid  by  way  of  redemption.  Doug- 
lass, when  he  made  the  attempt  to  redeem,  of- 
fered Kirby  to  pay  more,  but  was  prevented 
by  Kirby's  offer  to  correct  any  error  in  the  pay- 
ment. 

Sheriff  Kirby  gave  deeds  to  Douglass  for  all 
the  Essex  lots.  He  had  before  given  deeds  to 
the  relators,  for  lots  73  and  74,  on  the  sale  to 
them  upon  their  own  fi.  fa. 

Further  particulars  will  be  found  stated  in 
the  opinion  of  the  court. 

*Mr.  H.  Bleecker,  for  the  motion :       [*544 

1.  An  unrevived  judgment,  of  more  than  10 
years'  standing,  does  not  constitute  such  a  lien 
as  to  enable  a  judgment  creditor  to  redeem  un- 
der it.  The  redemption  under  the  Vechio  judg- 
ment was,  therefore,  void.  We  are  protected 
by  the  Statute  Concerning  Judgments  and 
Executions.  (1  R.  L.,  500.f  The  Vechio  judg- 
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ment  had  not  only  ceased  to  be  a  lien  by  its 
age,  but  we  had  purchased  bonafide.  Any  per- 
son acquiring  title,  whether  by  a  deed  directly 
from  the  judgment  debtor,  or  by  fi.  fa.  and  sale 
upon  a  judgment,  is  a  purchaser.  The  statute 
declares  that  after  10  years  all  judgments  shall 
cease  to  be  liens  both  as  to  subsequent  incum- 
brancers  and  bona  fide  purchasers.  In  one  or 
the  other  view  we  claim  to  be  protected. 

2.  After  payment  of  the  Webber  judgment, 
Feb.  3,  1827,  no  redemption  could  be  made 
under  it.     Finch's  claim  depending  on  this, 
therefore,  fails. 

3.  The  Act  under  which  these  redemptions 
are  sought  (sess.  43,  ch.  184,  p.   167),  was  in- 
tended for  the  benefit  of  junior  judgment  cred- 
itors.    One  holding  a  prior  judgment,  cannot 
redeem  from  a  sale  made  under  a  younger  one. 
The    Webber  judgment  under  which  Finch 
sought  to  redeem  lots  165  and  197,  was  senior 
to  the  Suydam  &  Wickoff  judgment  under 
which  the  sale  was  made.     The  latter  judg- 
ment dates  its  lien  only  from  Aug.  8,  1823, 
when  the  judgment  of  revival  was"  docketed. 
It  then  became  a  new  judgment.     Under  the 
statute,  the  junior  judgment  holds  subject  to 
the  senior,  which  is  not  affected  by  a  sale  upon 
the  younger.     The  senior  judgment  creditor 
should  be  put  to  his  sale,  upon  which  he  may 
acquire  a  title  paramount.  The  contrary  would 
lead  to  very  great  confusion.     Suppose  three 
judgments  at  different  dates.     The  youngest 
sells;  the  eldest  redeems.     The  middle  judg- 
ment creditor  must,  under  the  3d  section,  p. 
198,  pay,  not  only  the  judgment  older.but  the 
one  younger  than  his  own;  and  still  he  ac- 
quires a  title  under  the  junior  judgment  only. 

Upon  the  principle  for  which  we  contend,  the 
sale  to  Aikin  was  subverted  by  the  sale  to  Cady 
545*]  under  the  Cohen  *judgment,  still  sen- 
ior; and  the  lands  were  no  longer  the  subject 
of  redemption  except  from  Cady.  The  Aikin 
purchase  no  longer  subsisted  for  the  purpose 
of  redemption.  The  assignment  to  the  com- 
pany brought  them  into  Cady  's  shoes,  as  to  the 
whole  of  his  purchase  except  197.  That  lot 
they  must  acquire  by  redemption. 

No  matter  under  what  particular  judgment 
they  redeemed.  A  right  under  all  or  any  of 
their  judgments  is  enough. 

Finch,  in  making  the  payment  to^Cady.must 
be  considered  as  a  redeeming  creditor,  from 
whom  we  had  a  right  to  redeem  over,  which 
we  have  done.  If  Finch  is  not  to  be  viewed 
in  this  light,  but  as  the  assignee  of  Cady,  then 
we  may  certainly  redeem,  as  we  might  have 
done  from  Cady.  Finch  succeeded  to  all  Cady's 
rights  and  liabilities. 

Mr.  J.  V.  Henry,  same  side,  who  was  to  re- 
, gave  notice  that  he  should  rely  on  the  fol- 
owing cases:  Bosekransv.  Hug/ison,  1  Cow., 
428;  Van,  Bensselaer  v.  Sheriff  of  Albany,  1 
Cow.,  501;  Hurd  v.  Magee,  3  Cow.,  35;  Erwin 
v.  Schriver,  19  Johns.,  379;  Ex  par  te  Lawrence, 
4  Cow.,  417,  and  Bissell  v.  Payn,  20  Johns.,  3. 

Mr.  D.  Cady,  contra.  The  Company  have 
no  right  to  urge  against  Finch's  redemption, 
that  his  judgment  was  a  better  lien  than  theirs. 
He  might  waive  his  ad  vantage  and  concede  the 
preference  to  the  Company.  By  the  act  of  re- 
deeming he  did  so.  He  consented  that  their 
judgment  should  be  considered  a  lien  from 
May  9,  1812,  when  it  was  docketed.  His  right 
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to  redeem  is  within  the  words  of  the  Act,  sess. 
43,  ch.  184,  sec.  3,  which  gives  it  to  any  one 
whose  judgment  is  a  lien.  (1  Cow.,  459.)  To 
take  a  matter  which  is  within  the  letter  of  a 
statute,  out  of  its  equity,  a  very  strong  cave 
should  be  shown.  (6  Bac.  Abr.,  386.) 

The  Company  have  no  right  to  allege  that 
their  sale  was  Defeated  by  the  sale  under  the 
Cohen  judgment,  and  that  so  Finch  cannot  re- 
deem. Finch  claims  under  them,  in  virtue  of 
their  own  sale;  and  they  are  responsible  for 
the  *goodness  of  his  title.  If  this  be  [*54(5 
defeated,  they  are  liable  to  refund,  and  a  rem- 
edy is  given  by  statute.  (1  R.  L.,  502,  504,  sec. 
11.)  The  Company  professed  to  sell  all  the  es- 
tate of  which  Joseph  Winter  was  seised  May 
9, 1812.  They  are  not  at  liberty  to  say  he  had 
no  estate  on  that  day, or  that  his  estate  was  sub- 
ject to  a  judgment  obtained  7  years  afterwards. 
The  form  of  the  execution  which  they  were 
entitled  to  is  given  by  the  Statute,  1  R.  L.,502. 

But  Finch's  sale  was  not  defeated  by  that 
under  the  Cohen  judgment.  As  to  lot  197,  it 
was  annulled  within  12  months  after  the  sale, 
and  no  title  ever  has  passed,  or  ever  can  pass 
under  the  sale.  Finch  redeemed  as  purchaser 
under  the  2d  section  of  the  Statute,  sess.  43, 
ch.  184.  Before  that  time,  the  right  of  a  judg- 
ment creditor  to  redeem  does  not  attach.  Van 
Rensselaer  v.  Sheriff,  1  Cow.,  458.  The  statute 
has  imposed  no  restraint  as  to  the  manner  in 
which  the  judgment  or  sale  may  be  discharged 
or  abandoned  for  the  benefit  of  the  debtor,  or 
the  owner  of  the  land.  When  the  Company 
undertook  to  redeem  lot  197,  what  rights  had 
Cady  which  could  be  transferred  to  them? 

But  if  the  sale  under  the  Cohen  judgment 
was  not  annulled,  still  the  Company  had  no 
judgment  which  was  a  lien  on  the  land  as 
against  Finch.  He  was  a  bonafide  purchaser, 
within  the  meaning  of  the  Act  of  1813,  1  R.L., 
500;  and  protected  against  all  judgments  more 
than  10  years  old.  The  sale  by  the  Company 
destroyed  their  lien  as  against  all  judgments 
holden  by  them,  whether  older  or  younger 
than  that  upon  which  they  sold,  and  under 
which  Finch  redeemed.  (8  Johns.,  333;  10 
Johns.,  482;  4  Cow.,  133.) 

But  the  Company  have  not  the  capacity  to 
purchase  lands,  without  showing  that  such 
purchase  is  necessary  to  carry  into  effect  the 
purposes  of  the  Corporation.  (Act  of  Incor- 
poration, Nov.  11,  1824,  sess.  47,  ch.  263,  sec. 
1,  p.  323.)  Such  is  the  power  given  to  the 
Company,  and  to  which  they  must  be  strictly 
confined.  (15  Johns.,  383;  2  Cow.,  664,  668' 
678,  700.) 

*Mr.  Talcott,  Atty-Gen.,  same  side.  It  [*547 
cannot  be  denied,  that  although  Douglass' judg- 
ment was  more  than  10  years  old,  it  was  a  lien 
as  against  the  judgment  debtor  and  his  heirs. 
Thus  Douglass'  right  to  redeem  is  within  the 
letter  of  the  Act,  sess.  43,  ch.  184,  sec.  3.  It  is 
also  within  the  equity  of  that  statute.  The 
only  way  to  take  it  out  of  the  equity  is  by 
calling  to  aid  the  Statute,  1  R.  L.,  500,  sec.  1, 
and  showing  that  a  purchaser  under  afi.  fa. 
upon  a  senior  judgment,  before  he  obtains  a 
deed,  is  a  bona  fide  purchaser,  within  the  lat- 
ter Act  and,  therefore,  not  to  be  affected.  But 
he  is  not  a  purchaser  within  the  meaning  of 
that  Act.  He  acquires  no  title  either  in  law  or 
equity,  but  only  a  mere  lien.  The  Statute,  1 
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R.  L.,  500,  sec.  1,  by  declaring  that  a  judg- 
ment of  more  than  10  years  shall  be  no  lien  as 
to  subsequent  purchasers  or  incumbrancers, 
means  no  more  than  that,  in  effect,  it  shall  be- 
come the  junior  judgment.  The  object  was  to 
prevent  prejudice  to  subsequent  purchasers 
and  incumbrancers  by  ancient  liens  ;  and  the 
remedy  of  the  statute  is  fully  satisfied  by  con- 
sidering it  a  junior  judgment.  To  warrant  a  re- 
demption, it  is  not  necessary  that  the  creditor 
redeeming  should  have  a  lien  valid  as  against 
every  one.  Require  this,  and  a  junior  judg- 
ment creditor  never  could  redeem.  It  has  been 
holden  by  this  court,  that  a  judgment  entered 
even  after  the  sale  on  a  senior  judgment,  may 
redeem.  Van  Rensselaer  v.  Sheriff,  1  Cow., 
51 1 .  These  remarks  apply  to  Douglass'  redemp- 
tion of  lots  73,  74,  123.  159,  160,  and  188. 

True,  as  to  73  and  74,  Douglass  made  a  short 
payment,  but  he  did  what  was  equivalent  to  a 
full  one.  He  offered  the  sheriff  a  full  payment, 
which  was  declined,  and  it  was  agreed  between 
them,  that  if  there  was  any  mistake,  the  sher- 
iff should  make  it  good  ;  which  he  offered  to 
do  to  the  agent  of  the  relators.  A  sheriff  may 
sell  without  receiving  the  money.  (9  Johns.. 
96,  99.) 

Finch  and  Douglass  both  sought  to  redeem 
lots  201,  205  and  206  in  Clinton— Douglass, 
under  his  judgment,  which  we  have  already 
548*]  considered  as  a  junior  judgment;  *and 
Finch,  upon  his  judgment  of  Dec.  27,  1819, 
upon  which  he  had  made  several  previous  re- 
demptions. 

The  tender  of  the  money  by  the  Company, 
upon  this  latter  judgment,  could  not  avail 
them.  They  had  no  right  to  make  the  tender. 
This  right  was  personal  to  the  party  in  the  judg 
ment,  and  must  have  been  made  by  him,  or 
some  one  by  his  directions.  If  it  was  not  per- 
sonal, at  least,  the  right  was  confined  to  some 
one  who  was  privy  to  the  defendant.  (5  Bac. 
Abr..  3  ;  6  Johns.,  37,  38.)  The  utmost  the  re- 
lators could  do  was  to  redeem.  This  they  did 
not  attempt  as  to  the  three  lots  we  are  now 
considering. 

Again;  Finch  had  not  only  a  right  as  credit- 
or, but  also  a  right  to  redeem.  He  was  about 
exercising  that  right,  which  was  a  vested  one. 
The  relators  could  not  deprive  him  of  it  by  a 
tender. 

Another  decisive  objection  to  the  attempt  of 
the  Company  to  redeem  Feb.  3,  1827,  is,  that 
evidence  of  the  judgments  upon  which  they 
sought  to  redeem  was  demanded  by  Finch's 
agent  ;  and  none  was  given.  The  relators 
claimed  as  assigness  ;  and  the  settled  practice 
of  this  court  is,  that,  if  requested,  some  evi- 
dence of  such  a  claim  must  be  given  at  the  time 
of  redemption. 

Mr.  J.  V.  Henry,  in  reply.  The  Company 
had  a  general  capacity  to  purchase,  and  the 
only  limitation  is  by  proviso.  The  general  rule 
is  that  they  may  hold.  If,  in  fact.they  are  within 
the  exception,  it  lies  with  the  opposite  party  to 
show  this.  We  need  not  negative  the  proviso, 
but  the  opposite  party  must  bring  us  within  it. 
No  one  has  a  right  to  complain.  Our  purchase 
or  redemption  does  not  preclude  any  person 
having  a  right  from  redeeming  over.  This  is 
a  mere  mode  of  paying  debts  ;  not  of  purchas- 
ing land.  Because  a  purchase  may  be  the  re- 
sult of  a  certain  mode  of  enforcing  payment, 
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that  is  not  to  preclude  us  from  using  it.  But 
our  capacity  cannot  be  tried  on  this  motion. 
Suppose  a  purchase  by  an  infant  or  feme  covert, 
would  the  court  determine  the  capacity  on 
motion  ?  Or  would  they  not  leave  this  to  be 
tried  after  the  conveyance  executed  *in  [*549 
the  regular  course  of  a  suit  at  law  ?  The  ap- 
parent, not  the  actual  right,  is  now  in  ques- 
tion. The  matter  does  not  become  resjudicata, 
by  any  order  which  this  court  can  make.  They 
will  look  merely  to  the  duty  of  the  sheriff,  and 
compel  him  to  act  up  to  it.  It  is  not  for  him 
to  interpose  against  the  capacity  of  the  pur- 
chaser. He  has  received  his  money  from  one 
competent  to  pay.  This  is  enough  for  his  pur- 
pose, and  his  duty  is  plain.  He  is  bound  by 
his  certificate. 

But  if  the  capacity  may  here  be  drawn  in 
question,  and  the  onus  lies  with  us,  is  it  not 
discharged  ?  The  Company  may  purchase 
lands  necessary  for  corporate  purposes.  To 
this  end  they  may  acquire  them  by  any  mode 
of  conveyance.  These  lands  may  be  necessary 
on  account  of  their  iron  ore  and  the  wood  upon 
them.  The  court  will  notice  judicially  that 
both  are  necessary  for  this  Company  ;  for  they 
have  a  charter  unlimited  in  point  of  time, 
which  is  a  public  statute.  The  court  cannot 
help  seeing  that  in  the  one  or  the  other  point 
of  view,  these  lands  are  necessary,  or.  which 
is  the  same  thing,  will  become  so,  directly  for 
the  purposes  of  the  Company.  Beside,  the  lots 
may  afford  water  power  for  the  use  of  the 
Company.  Surely  we  are  not  bound  to  show 
all  these  things  affirmatively,  to  entitle  our- 
selves to  enforce  an  incumbrance  on  land. 

But  we  can  be  restrained  within  the  limits 
of  the  proviso,  only  by  information  at  the  suit 
of  the  people.  If  we  have  transgressed,  it  is  a 
misuser,  which  cannot  be  tried  in  this  collat- 
eral way. 

We  take  it  for  granted  that  Douglass  ha(d  no 
right  to  redeem.  The  statute  giving  a  right  to 
redeem  must  be  construed  by  itself.  How  can 
Douglass  be  said  to  have  a  lien  on  the  land, 
when  it  is  as  much  open  to  transfer  as  if  the 
judgment  had  never  been  obtained  ?  It  is  con- 
ceded that  it  might  be  defeated  by  a  sale  bona 
fide,  or  a  judgment.  As  a  lien,  then,  it  is  cer- 
tainly nothing.  A  lien  implies  a  right  to  pro- 
tection against  both  sales  and  incumbrances. 

The  Suydam  &  Wyckoff  judgment  was  gone. 
It  was  revived  by  set.  fa.  ;  but  we  agree  that 
this  could  not  give  *it  a  preference.  [*55O 
It  merely  entitled  us  to  sell  as  junior  judgment 
creditors,  whose  lien  ran  from  the  time  of  the 
revival  in  1823.  Finch  was  a  senior  creditor 
coming  to  redeem  from  a  purchase  under  our 
junior  lien.  This  he  could  not  do  ;  and  we, 
accordingly,  refused  to  receive  his  money.  We 
ask,  with  confidence,  can  a  senior  judgment 
creditor  redeem  ?  This  court  has  held  that  re- 
demption must  go  on  in  chronological  order. 
Is  it  not  incongruous  to  say  that  a  man  shall 
redeem  what  he  cannot  lose?  Redemption  im- 
plies an  act  of  saving  something  which  would 
otherwise  be  lost.  Under  this  statute,  the  acts 
of  redemption  must  go  on  in  a  descending  se- 
ries. The  fallacy  is,  in  saying  that  all  judg- 
ments being  a  lien  may  redeem.  This  is  incor- 
rect. There  is  a  qualification  of  the  word 
"  lien.  "  There  must  not  only  be  a  lien,  but 
there  must  be  something  about  it  which  en- 
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titles  to  a  redemption.  This  quality  is  es- 
sential. 

The  Company  then  succeeded  to  the  rights 
of  Cady  by  their  assignment  from  him,  except 
as  to  lot  197.  Neither  Douglass  nor  Pinch  could 
redeem  over — the  former  because  his  lien  had 
expired,  the  latter  because  he  was  senior  cred- 
itor. Pinch,  then,  must  have  taken  of  Cady, 
not  as  grantee  of  the  defendant.  He  did  not 
purchase  of  the  defendant  originally  ;  but  at- 
tempted a  redemption  in  hostility  to  him,  which 
failed.  His  judgment  is  paid  up,  or  the  sum 
tendered,  and  then  the  Company  redeem  over, 
from  the  sale  to  Cady,  lot  197.  That  sale  re- 
mained in  full  force,  notwithstanding  the 
transaction  between  him  and  Finch.  If  that 
was  anything,  it  was  an  assignment  of  Cady's 
right  to  Finch.  The  Company's  right  to  redeem 
was,  therefore,  perfect.  Cady  might  have 
given  up  his  lien  to  the  heirs,  but  he  did  not  do 
it.  He  put  Finch  in  his  own  place.  He  could 
give  Finch  no  absolute  right  of  property.  It 
was  an  act  of  substitution,  and  the  only  ef- 
fect was,  that  if  no  one  redeemed  from  Finch 
he  would  take  title. 

Again;  there  was  no  offer  to  pay  the  Kingsley 
judgment.  That  was  still  subsisting,  and  notice 
551*]  of  it  was  given.  *Nor  was  there  any 
offer  to  pay  our  Payson  judgment,  of  which 
they  also  had  notice. 

Curia,  per  SAVAGE,  Ch.  J.  The  relators  con- 
tend : 

1.  That  Douglass  could  not  redeem,  because 
his  judgment  was  of  more  than  10  years,  stand- 
ing, and  had,  therefore,  ceased  to  be  a  lien. 

2.  That  no  redemption  could  be  made  by 
Finch  from  the  Cady  sale  after  his  (F's)  judg- 
ment had  been  paid  or  the  amount  tendered  ; 
and  again, 

3.  That  his  judgment,  being  senior  to  that 
on  which  the  relators  sold,  he  could  not  redeem 
165  and  197  from  the  sales  to  them. 

4.  That  Finch,  in  paying  Cady,  was  a  re- 
deeming creditor ;  and  the  relators  had  a  right 
to  redeem  from  him  ;  or, 

5.  If  Finch  was  an  assignee  of  Cady,  then 
the  relators  might  redeem  from  him. 

A  preliminary  objection  to  this  motion  was 
taken,  that  the  relators,  being  a  Corporation, 
have  no  right  to  claim  deeds,  without  first 
showing  that  this  is  necessary  for  their  corpo- 
rate purposes. 

Their  Act  of  Incorporation,  sess.  47,  ch.  263, 
sec.  1,  p.  323,  authorizes  them  to  hold  lands 
necessary  for  manufacturing  operations.  This 
preliminary  question  must,  therefore,  depend 
on  evidence  ;  which  seems  to  be  in  favor  of  the 
Company.  This  is  the  first  time  we  hear  of  the 
objection.  Both  Douglass  and  Finch,  who  now 
raise  it,  had  treated  the  Company  as  valid  pur- 
chasers in  the  first  instance  ;  and  again,  as 
holding  the  interest  of  Cady,  by  the  several  at- 
tempts which  they  made  to  redeem.  There  is 
no  pretense  that  they  acted  in  ignorance  that 
the  Company  were  seeking  to  acquire  these 
lands  for  themselves  ;  and  as  to  a  portion  of 
the  lots,  it  appears,  affirmatively,  that  they  had 
full  knowledge  of  that  fact.  Yet  the  right  of 
the  Company  was  not  questioned.  It  was  af- 
firmed, and  titles  claimed  and  taken  under  it. 
These  lands  may  very  well  be  necessary,  as 
furnishing  iron  ore  and  coal  ;  and  we  cannot 
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intend,  especially  under  the  circumstances  of 
this  case,  that  their  acquisition  is  entirely 
without  the  object  *of  the  incorpora-  [*552 
tion.  If  the  right  of  the  Company  had  not  been 
acknowledged,  it  is,  at  least,  doubtful  whether 
they  should  be  put  to  prove  in  the  first  in- 
stance, not  only  a  formal  title,  but  that  the 
land  is  necessary  for  corporate  use.  However 
this  may  be  in  relation  to  other  corporate 
Companies,  it  cannot  be  so  with  one  created 
for  purposes  which  imply  the  necessity  of 
owning  or  using  a  considerable  real  estate. 
They  would  have  an  indefinite  right  to  pur- 
chase, if  not  restrained  by  their  charter.  This 
restraint  is  imposed  by  a  proviso.  It  is  a  rule 
in  pleading,  that  where  a  statute  uses  general 
terms,  it  is  enough  for  a  party  to  bring  himself 
within  those  terms ;  and  if  the  opposite  party 
will  avail  himself  of  a  proviso,  he  must  show 
that  his  adversary's  case  is  within  it.  The  onus 
lies  on  him  ;  and  the  reason  of  the  rule  would 
seem  to  reach  the  present  case. 

The  questions  raised,  therefore,  will  be  con- 
sidered as  if  the  relators  were  a  natural  person, 
with  full  capacity  to  take  real  estate. 

On  the  merits,  these  motions  derive  their  in- 
tricacy from  blending  together  several  distinct 
matters.  I  will  endeavor  to  separate  them. 

The  motions  involve  the  title  to  five  lots  of 
land  in  Clinton  Co.,  and  six  in  Essex  Co. 

First,  of  the  lands  in  Clinton.  The  relators, 
under  the  Suydam  &  Wyckoff  judgment,  pur- 
chased at  sheriff's  sale,  Jan.  29,  1825,  the  Clin- 
ton lands,  being  lots  165,  197,  201,  205,  and 
206,  in  Maule's  patent. 

Apr.  29,  1826,  Finch  redeemed  lots  165  and 
197,  as  assignee  of  the  Webber  judgment,  and 
took  a  deed  from  the  Sheriff  of  Clinton. 

The  relators  never  received  the  money  paid 
by  Finch,  but  contested  his  right  to  redeem. 
The  question  raised,  on  this  part  of  the  case, 
is,  whether  a  senior  judgment  creditor  can  re- 
deem from  a  sale  under  a  junior  judgment. 
The  facts  present  the  question.  They  are 
these  :  the  Suydam  &  Wyckoff  judgment  was 
docketed  May  9,  1812,  and  was  revived  by 
scire  facias,  Aug.  8,  1823.  The  Webber  judg- 
ment was  docketed  Dec.  *27,  1819.  [*553 
The  relators  contend  that  their  judgment  is  the 
junior  one,  and  that  a  senior  judgment  cannot 
redeem  from  a  junior,  but  must  sell ;  and, 
consequently,  the  junior  judgment  may  pay  off 
the  senior. 

It  is  certain  that  the  Suydam  &  Wyckoff 
judgment  is  junior,  its  lien  having  expired  as 
to  bonafide  purchasers  and  subsequent  incum- 
brancers.  The  record  of  revival  is  younger,  but 
that  creates  no  new  lien  except  for  the  costs. 
The  effect  of  it  is  merely  to  make  the  execution 
regular,  but  not  to  change  the  nature  of  the 
lien  as  to  the  judgment  itself. 

The  words  of  the  Act,  sess.  43,  ch.  184,  sec. 
3,  are,  that  it  shall  be  lawful  for  any  creditor, 
who  shall  have  a  judgment  which  shall  be  a 
lien  on  the  real  estate  of  the  defendant,  to  re- 
deem, &c.  This  is  broad  enough  to  embrace 
every  judgment  creditor,  whose  judgment  is  a 
lien  on  the  land  of  the  defendant.  It  is  true, 
that  it  is  not  necessary,  for  the  security  of  the 
senior  judgment,  to  redeem  ;  because  a  sale 
under  a  junior  judgment  does  not  prevent  a 
subsequent  sale  under  the  senior.  But  all 
judgment  creditors  are  included  within  the 
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terms  used  by  the  Legislature.  Their  object, 
undoubtedly,  was,  to  prevent  a  sacrifice  of  the 
defendant's  property,  and  afford  an  opportun- 
ity for  all  the  creditors  to  bid  upon  each  other, 
without  disturbing  the  priority  of  liens  ;  and  it 
seems  to  me  the  intention  pi  the  Legislature 
will  be  best  promoted  by  giving  a  liberal  con- 
struction to  the  Act.  Even  a  literal  construc- 
tion, however,  will  give  the  benefit  of  the  ac- 
tion to  every  creditor  whose  judgment  is  a  lien 
on  the  defendant's  property.  That  both  these 
judguie'nts  are  liens,  seems  admitted  by  the 
parties.  No  question  of  that  kind  is  raided. 

Assuming,  then,  that  the  Webber  judgment, 
although  senior,  has  a  right  to  redeem,  then 
Finch's  redemption  was  regular  ;  and  so  much 
of  the  motion  as  requires  his  deed  under  this 
sale,  to  be  surrendered  up  to  be  canceled,  must 
be  denied. 

Finch  then  became  seised  of  all  the  rights  of 
Winter,  the  defendant  in  the  judgments.  He 
554*]  was,  in  effect,  *Winter's  grantee.  He 
possessed  all  the  title  which  could  be  given  by 
virtue  of  a  sale  under  the  Suydam  and  Wyckoff 
judgment. 

Subsequent,  however,  to  the  sale  under  the 
Suydam  and  Wyckoff  judgment  (Nov.  3, 1825), 
another  sale  was  made  under  the  Cohen  judg- 
ment, which  was  the  oldest  lien  among  the 
seven  judgments.  For  though  three  of  those 
judgments  were  docketed  in  1812,  yet  ten 
years  having  elapsed  since  the  docketing,  they 
must  necessarily  be  postponed  to  all  others 
docketed  within  ten  years  anterior  to  the  sale. 
By  the  Act  of  1813.  1  R.  L.,  500,  sec.  1,  no 
judgment  shall  remain  a  lien  on  any  real  es- 
tate, as  against  bona  fide  purchasers  or  subse- 
quent incumbrancers,  after  ten  years  from  the 
time  of  docketing.  But  as  against  the  defend- 
ant in  the  judgment,  the  lien  remains  the  same 
as  before  the  Act.  It  continues  as  against  the 
defendant  and  his  heirs,  until  payment  will  be 
presumed  from  lapse  of  time.  A  judgment 
more  than  ten  years  old  may  be  a  lien  on  the 
"  real  estate  of  the  defendant,"  in  the  language 
of  the  Act  of  1820  and,  therefore,  is  entitled  to 
redeem.  Such  a  judgment,  however,  is  not  a 
prior  lien  to  those  within  the  ten  years  ;  and 
must,  as  to  such  judgment,  be  considered 
junior. 

The  Cohen  judgment  was  docketed  Feb.  10, 
1816,  and  was,  therefore,  in  legal  contempla- 
tion, the  elder,  or  more  properly,  the  better 
lien.  At  the  sale  under  this  judgment,  Nov.  3, 
1825,  Daniel  Cady,  Esq.,  became  the  purchas- 
er. The  same  lots  were  sold  at  this,  as  at  the 
preceding  sale  under  the  Suydam  &  Wyckoff 
judgment,  Jan.  29  previous. 

It  has  been  settled  by  this  court,  that  a  sale 
by  a  sheriff  since  the  Act  of  1820,  does  not 
change  the  title  until  consummated  by  a  con- 
veyance ;  and  hence  a  judgment  subsequent  to 
the  sale,  becomes  a  lien  on  the  real  estate  of  the 
defendant,  and  entitles  the  creditor  to  redeem 
from  the  previous  sale.  Apr.  29,  Finch,  by 
virtue  of  his  redemption  under  the  first  sale, 
became  vested  with  all  the  estate  of  Winter  ; 
and,  in  the  character  of  owner,  or,  in  the  lan- 
guage of  the  Act,  grantee,  he,  Sept.  26,  1826, 
555*]  *within  twelve  months  from  the  Cohen 
sale,  redeemed  lot  197.  This  sale  being  upon 
the  older  lien,  overreached  the  previous  sale  ; 
but  it  was  not  consummated  when  Finch  re- 
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ceived  his  title  under  the  first  sale.  If  Finch 
was  grantee,  then  the  Cohen  sale  and  the  cer- 
tificate of  the  sheriff  as  to  197  became  null  and 
void.  So  Mr.  Cady,  the  purchaser,  considered 
it,  for  he  gave  Finch  a  discharge  of  that  lot 
from  the  sale. 

Here,  then,  was  an  end  to  all  further  redemp- 
tion as  to  lot  197.  Even  if  Finch  was  not  grant- 
ee, he  had  paid  the  bid  upon  that  lot  and  dis- 
charged it  from  that  sale.  This  he  had  a  per- 
fect right  to  do,  and  this  act  could  work  no 
prejudice  to  any  subsequent  incumbrancer. 
It  was  releasing  so  much  from  the  prior  incum- 
brance  and,  of  course,  if  the  redemption  was 
invalid  on  account  of  the  person  making  it  not 
being  entitled  to  do  so,  still  the  fund  was  in- 
creased out  of  which  the  junior  judgments 
might  be  paid. 

Dec.  18,  1826,  the  relators  purchased  all  Mr. 
Cady's  interest  in  the  Cohen  judgment,  and  in 
the  lots  sold  under  that  judgment .  If  they  be- 
came mere  assignees,  then  they  stood  in  the  re- 
lation of  purchaser,  in  the  same  manner  as  Mr. 
Cady  did  before  he  assigned  his  interest.  They, 
however,  contend  that  they  did  not  purchase 
Cady's  bid  .but  redeemed  from  him  as  creditors; 
and  it  becomes  material  to  inquire  in  what  re- 
lation they  stood. 

Col.  Murray,  as  agent  for  the  relators,  they 
being  assignees,  as  he  swears,  of  the  Suydam 
&  Wykoff  judgment,  of  the  two  judgments  in 
favor  of  Payson,  and  one  in  favor  of  Kingsley, 
paid  to  Mr.  Cady  his  purchase  money,  and  ten 
per  cent.;  taking  a  written  acknowledgment 
of  the  payment,  and  an  order  on  the  sheriff  to 
give  deeds  to  the  relators  of  all  the  lots  except 
197  ;  and  assigning  to  them  the  Cohen  judg- 
ment, and  all  his  interest  in  the  lots.  In  my 
judgment.they  are  to  be  considered  redeeming 
creditors.so  far  as  regards  this  transaction.  Mr. 
Cady  might  have  required  proof  both  of  the 
existence  of  their  judgments,  and  of  their  be- 
ing assignees.  Whether  he  did  or  not,  does  not 
appear.  It  does  appear,  however,  by  the  affi- 
*davit  of  Col.  Murray,  that  they  were  [*556 
assignees  of  those  judgments,  and  in  that  char- 
acter redeemed  from  Cady.  Thus  far  they  pro- 
ceeded regularly  enough  on  both  sides. 

Feb.  2,  1827,  Col.  Murray  paid  to  the  Sheriff 
of  Clinton  $1,463,  to  redeem  lots  165  and  197. 
As  to  165,  it  is  extraordinary  that  the  relators 
should  have  attempted  to  redeem  from  them- 
selves. As  the  facts  then  stood,  they  were  en- 
titled to  a  deed  by  virtue  of  the  transfer  from 
Cady,  whether  they  were  purchasers  or  redeem 
ing  creditors.  As  to  197,  they  proceeded  on  the 
ground  that  Finch  redeemed  as  a  judgment 
creditor,  and  not  as  grantee.  The  facts  already 
stated ,  in  relation  to  this  part  of  the  case,  show, 
in  my  judgment,  that  this  lot  was  placed  hors 
du  combat.  The  effort,  as  to  both  lots,  was, 
therefore,  perfectly  futile.  It  will  be  recollected 
that  both  these  lots  were  redeemed  by  Finch 
from  the. Suydam  &  Wykoff  sale,  and  he  re- 
ceived a  deed  for  them.  After  obtaining  this 
deed,  he  sold  lot  165  to  Douglass  in  Sept. ,  1826. 

Feb.  3,  1827,  both  parties  appeared  before  the 
sheriff  late  at  night,  Murray  and  Aiken  for  the 
relators,  with  their  counsel,  on  one  side  ;  and 
Finch  and  Gilson,  with  their  counsel,  on  the 
other  side.  But  before  this,  and  on  the  same 
day.  Gilson,  on  the  behalf  of  Douglass.had  left 
$250  to  redeem  lot  165.  In  the  evening  he  ap- 
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peared,  and  demanded  a  deed,  which  the  sher- 
iff declined  giving.  About  half  past  eleven, 
Murray  paid  the  sheriff  $100,  to  satisfy  and 
extinguish  the  Webber  judgment,  which  be- 
longed to  Finch,  as  a  part  of  the  redemption  of 
197.  Immediately.Finch,  Gilson  and  Mr.  Tom- 
linson,  their  counsel,  appeared.  Mr.  Swetland, 
the  counsel  on  the  other  side,  informed  them 
that  the  Webber  judgment  was  paid  up,and  that 
the  money  was  in  the  sheriff's  hands  and  lying 
on  the  table.  Col.  Murray  informed  them  of 
the  arrangement  with  Cady,  and  Mr.  Swetland 
informed  them  of  the  judgment  of  which  the 
relators  were  assignees,  showing  them  a  memo- 
randum of  the  assignments.containing  the  dates 
and  amounts.  Mr.  Tomlinson  examined  the 
memorandum,  and  handed  to  the  sheriff  a  writ- 
557*]*ten  notice  signed  by  Finch, slating  that 
he  was  assignee  of  the  Webber  judgment.  Mur- 
ray then  tendered  to  Finch  another  $100,  in 
satisfaction  of  that  judgment, which  he  refused 
to  receive.  Mr  .Tomlinson, as  counsel  for  Finch 
and  Douglass,  required  of  Messrs.  Murray  and 
Swetland,  and  of  the  sheriff,  some  evidence  of 
the  existence  of  their  judgments,  and  of  their 
right  to  them.  None  was  offered  except  the 
memorandum.  This  contained  the  titles,  and 
the  sums  claimed  to  be  due,  as  I  before  men- 
tioned ;  and,  in  a  note,  it  was  stated  that  they 
were  assigned  to  the  relators,  whose  counsel 
now  claimed  $5,000  or  $6,000.  Mr.  Tomlinson 
protested  against  the  right  of  the  relators  to  ten- 
der or  the  sheriff  to  receive  payment  of  the 
Webber  judgment.  He  then  stated  that,  in  virt- 
ue of  the  Webber  judgment,  and  of  the  Vechio 
judgment,  he  redeemed  lots  165,  201,  205  and 
206, and  paid  $450  for  that  purpose.  He  handed 
the  sheriff  a  memorandum,  containing  the  ti- 
tles and  the  amount  of  the  judgments,  stating 
that  the  Webber  judgment  was  assigned  to 
Finch,  and  the  Vechio  judgment  to  Douglass. 
The  sum  paid  was  the  amount  bid  by  Cady, 
with  ten  per  cent.  Col.  Murray  required  pay- 
ment of  the  judgments  assigned  to  the  relators, 
to  which  the  answer  was  given,  that  they  had 
produced  no  evidence  either  of  the  existence  of 
their  judgments  or  the  amount,  or  of  the  as- 
signments. Mr.  Tomlinson  states  in  his  affida- 
vit, that  on  the  Payson  judgment  about  3,000 
acres  of  land  were  sold  in  Essex  Co.;  and  on 
the  Suydam  &  Wyckoff  judgment  about  1,500 
acres  of  land  in  Clinton  Co.,  for  a  sum  nearly 
the  amount  of  the  judgment.  Gilson  swears 
that  previous  to  the  redemption  by  Mr.  Tom- 
linson, he  demanded  to  know  the  amount  of 
liens  on  the  lots.declaring  that  he  was  prepared 
to  pay  all  previous  liens  ;  that  he  asked  for  ex- 
emplifications of  the  judgments,  or  certificates 
from  the  clerk  that  there  were  such  judgments. 
On  these  facts,  the  question  arises,  who  is  en- 
titled to  a  deed, the  relators, Finch  or  Douglass? 
As  to  197,  I  place  it  out  of  the  case,  on  the 
ground  that  it  was  redeemed  by  the  grantee  of 
the  defendant.  Though  if  Finch  had  acted  as 
558*]  *a  creditor,  when  he  redeemed  from 
Cady,  then  the  relators  have  done  enough  to 
entitle  them  to  a  deed  under  their  judgment  in 
favor  of  Kingsley.  My  opinion  however,  as  to 
that  lot,  is,  that  no  deed  is  to  be  given  to  any 
one.  As  to  the  other  lots,  they  seem  to  me  to 
be  all  in  the  same  condition.  They  were  all  sold 
under  the  Suydam  &  Wyckoff  judgment. 
Finch  took  a  deed  of  165  and  197,  and  the  re- 
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lators  took  deeds  of  the  other  three  lots  under 
the  same  sale.  That  sale  was  overreached  by 
the  Cohen  sale  and  purchase  by  Mr.  Cady ;  and 
the  relators,  as  his  assignees,  or  as  redeeming 
creditors  from  him,  are  entitled  to  a  deed,  un- 
less that  right  has  been  devested  by  the  acts  of 
other  creditors.  Their  attempt  to  redeem  165 
and  197,  I  have  already  considered  as  futile 
and  of  no  effect. 

Did,  then,  either  Finch  or  Douglass  obtain  a 
preference  ?  They  united,  and  Mr.  Tomlinson 
for  them,  paid  the  amount  of  the  Cady  bids, 
and  ten  per  cent.,  but  no  more.  If  the  relators 
were  assignees  only  of  Cady,  then  enough  was 
done,  and  Finch  and  Douglass  are  entitled  to  a 
deed.  If,  however,  the  relators  were  redeem  - 
ing  creditors,  and  furnished  evidence  of  that 
character,  then  enough  was  not  done.  When 
evidence  was  called  for,  all  that  was  furnished 
was  a  memorandum  unsigned  by  any  one,  and 
an  assertion  made  by  Col.  Murray,  that  the  re- 
lators were  assignees  of  those  judgments.  Mr. 
Tomlinson  declares  himself  ready  to  discharge 
any  lien  which  they  are  entitled  to  receive.  No 
evidence  is  produced  showing  title  to  any 
judgment,  except  the  direction  from  Mr.  Cady 
to  the  sheriff  to  convey.  Then  Finch  and 
Douglass  are  entitled  to  a  deed,  if  they  were 
judgment  creditors  having  a  lien. 

First,  was  the  Webber  judgment  a  lien  ?  It 
was,  unless  the  lien  had  been  discharged,  either 
by  the  redemption  under  the  first  sale,  or  by 
the  tender  just  before  the  redemption.  As  to 
the  first  redemption,  that  cannot  be  a  satisfac- 
tion ;  for  although  he  derived  a  title  under  it, 
it  was  but  nominal, and  like  a  conveyance  from 
Winter  himself.  This  was  not  a  case  of  tender. 
It  is  like  that  of  Jackson  v.  Law,  5  Cow.,  248.  in 
which  it  was  decided  that  a  *tender  by  [*651> 
one  judgment  creditor  to  another  did  not  dis- 
charge the  lien.  The  Webber  judgment,  then, 
was  a  subsisting  lien,  and  the  redemption  good. 

Was  the  Vechio  judgment  a  lien?  It  was 
docketed  Jan.  10,  1812;  and  not  revived.  The 
first  sale  was  under  the  Suydam  &  Wyckoff 
judgment,  which  was  docketed  May  9, 1812, 
and  revived  Aug.  8,  1828.  Both  judgments 
had  lost  their  lien  as  to  junior  judgments  and 
bona  fide  purchasers.  Which  was  the  prior 
judgment?  If  they  are  to  take  rank  according 
to  their  dates,  then  the  first  sale  was  on  the 
junior  judgment.  If  the  priority  is  reversed 
by  lapse  of  time,  then  the  first  sale  was  under 
the  elder  judgment;  and  the  junior,  not  hav- 
ing redeemed  from  that  sale,  lost  its  lien  alto- 
gether, and  cannot  redeem.  In  my  judgment, 
it  comports  best  with  the  policy  of  the  Act.and 
the  intention  of  the  Legislature,  to  hold  that 
the  lien  of  both  had  expired  as  to  all  concerned, 
except  the  defendant  and  his  heirs;  and  as  to 
them,  that  the  liens,  thus  qualified,  rank  as  if 
the  Act  of  1813  had  never  been  passed.  If  this 
is  correct,  then  the  Vechio  judgment  was  en- 
titled to  redeem  and,  therefore,  under  either 
Finch  or  Douglass.the  redemption  by  Mr.  Tom- 
linson was  good. 

There  is  no  ground,  therefore,  for  a  man- 
damus to  the  Sheriff  of  Clinton,  to  convey  165, 
201,  205  and  206  to  the  relators.  Finch  or 
Douglass,  or  both,  are  entitled  to  deeds  of  those 
lots  as  redeeming  creditors. 

The  motion  of  the  relators  as  to  these  lands 
must  be  denied. 
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As  to  the  lands  in  Essex;  Lots  78,  74,  123, 
159,  160  and  188  were  sold  by  the  Sheriff  of 
Essex,  under  the  Payson  judgment,  Aug.  8, 
1825,  and  purchased  by  Aikin.  Nov.  2,  1826, 
Douglass,  by  virtue  of  his  Vechio  judgment, 
redeemed  160,  159,  123  and  188,  and  received 
a  deed  Nov.  4,  1826.  Sept.  10,  1825,  lots  73, 
74,  128  and  160  were  sold  by  the  same  sheriff 
under  the  Cohen  judgment,  and  purchased  by 
Mr.  Cady.  Dec.  10,  1826,  Douglass  regularly 
redeemed  123  and  160,  and  paid  the  sheriff  the 
amount  which  he  claimed  for  the  money  bid 
56O*]  on  *73  and  74,  and  ten  per  cent.;  and 
after  the  15  months  had  expired,  he  conveyed 
the  whole  to  Douglass.  It  was  agreed  between 
Douglass  and  the  sheriff,  that  if  enough  was 
not  paid,  the  sheriff  should  pay  it;  and  when 
Col.  Murray  called  and  demanded  a  deed  for 
the  relators,  the  sheriff  had  money  enough  ly- 
ing on  his  table,  which  he  was  about  to  offer; 
but  Col.  Murray  declared  he  would  not  take 
any  money  on  any  of  the  lots  sold  and  redeemed, 
until  he  had  consulted  Mr.  Swetland.  The 
sheriff,  in  fact,  tendered  to  Col.  Murray  only 
$22.50  for  both  lots;  whereas,  one  sold  for 
$29.10,  and  the  other  for  $20.90.  The  short 
payment  no  doubt  was  a  mistake  of  the  sheriff. 

The  questions  arising  on  this  part  of  the  mo- 
tion are:  1.  Is  the  Vechio  judgment  a  subsist- 
ing lien  which  will  authorize  a  redemption?  2. 
If  it  is,  then  does  the  short  payment  vitiate  the 
redemption  as  to  73  and  74?  If  it  does  not,  then 
the  relators  must  fail  in  this  part  of  the  motion. 
If  it  does,  then  their  motion  must  be  granted 
as  to  these  two  lots. 

The  first  of  these  questions  I  have  already 
attempted  to  answer.  The  second  has,  I  think, 
been  decided  in  the  case  of  Dickinson  v.  Gitti- 
land,  1  Cow.,  498. 

The  conclusion  is,  that  so  much  of  the  mo- 
tion as  requires  the  Sheriff  of  Essex  to  convey 
lots  73  and  74  to  the  relators,  be  granted,  and 
the  residue  denied. 

Rule  accordingly. 

.  Cited  in— 18  Wend.,  623;  4  Hill,  616;  1  Den.,  275;  4 
Den.,  140;  8  Paige,  288;  1  Edw.,  619;  2  Edw.,  168;  2  N. 
Y.,  486;  4  N.  Y.,  560;  9  N.  Y.,  68  (a);  18  N.  Y.,  350;  30 
N.  Y.,  86;  1  Barb..  385,  518;  3  Barb.,  321;  4  Barb.,  162;  9 
Barb.,  26;  37  Barb.,  309;  44  How.  Pr.,  259;  35  Super., 
65;  1  Hilt..  588;  35  Am.  Dec.,  687. 


POWER  v.  VAN  BUREN. 

WHITING  AND  CLARK  v.  THE  SAME. 

LORILARD  v.  THE  SAME. 

Practice — Levy  of  fi.  fa. — Delay  of  Sale — Not 
Necessarily  Fraudulent  as  to  Subsequent  Ex- 
ecutions. 

Where  &fl.  fa.  was  levied  in  the  autumn.on  hides, 
which  were  in  the  vats  undergoing'  the  process  of 
tanning;  and  could  not.  therefore.be  sold  till  spring, 
without  great  sacrifice;  and  the  plaintiff,  therefore, 
directed  the  officer  to  delay  a  sale  till  spring;  held, 
that  this  did  not  render  the  fl.  fa.  dormant  or  fraud- 
ulent as  to  subsequent  executions. 

JUDGMENT  being  in  favor  of  the  plaintiff 
*J  in  the  first  cause,  by  confession  on  bond 
561*]  and  warrant,  *Nov.  24,  1826,  his  attor- 
ney inclosed  a  fi.  fa.  in  a  letter  to  a  deputy- 
sheriff  of  Columbia,  who  received  it  the  same 
day,  and  Dec.  4,  levied  on  the  defendant's  per- 
sonal property.  A  fi.  fa.  in  the  second  cause 
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came  to  the  hands  of  the  under-sheriff  of  the 
same  county,  Jan.  8, 1827;  and  was  immediate- 
ly levied  on  the  defendant's  personal  property. 
Jan.  6,  &fi.  fa.  in  the  last  cause  was  received 
by  the  under-sheriff  and  levied  on  the  same 
property. 

Thefi.fa.  in  the  first  cause  was  tested  of  Oc- 
tober Term,  1826,  and  made  returnable  at  May 
Term,  1827;  and  the  letter  inclosing  it  directed 
the  deputy  to  levy  on  the  personal  property, 
horse  and  wagon,  &c.,  stock,  tanner  and  cur- 
rier's tools.&c.  ,and  have  them  receipted.  That 
there  need  not  be  any  sale  till  about  the  1st  of 
May.  The  levy  was  made  accordingly,  and  the 
greater  part  of  the  property  seized  was  hides 
in  the  vats,  then  undergoing  the  process  of  tan- 
ning, which  could  not  be  broken  up  and  sold 
without  sacrificing  most  of  the  labor  already 
bestowed  upon  them,  with  the  bark  used  in 
tanning;  and  the  sale,  in  truth,  could  not  be 
made  with  full  advantage  till  warm  weather  in 
the  spring.  This  was  the  principal  reason  why 
the  execution  was  made  returnable  after  an  in- 
tervening term,  and  the  directions  given  as  to 
the  time  of  sale.  After  the  subsequent  execu- 
tions were  levied.however.the  attorney  for  the 
plaintiff,  Power,  wrote  to  the  deputy  to  hasten 
the  •  sale,  which  took  place  sooner  than  was 
originally  contemplated. 

'On  a  motion  now  for  a  rule  upon  the  Sheriff 
of  Columbia  to  apply  the  proceeds  of  the  sale 
upon  the  junior  executions  according  to  their 
priority,  no  actual  fraud  appeared  to  have  been 
intended  by  the  delay.  But  one  question  was, 
whether  the  first  fi.  fa.  was  not  a  dormant  one, 
by  reason  of  the  directed  delay ;  so  as  to  give 
preference  to  the  junior  executions. 

Mr.  A.  Vanderpoel  for  the  motion,  cited  17 
Johns.,  274;  11  Id.,  110. 

Mr.  E.  Williams,  contra. 

* Curia.  No  actual  fraud  is  pre-  [*562 
tended;  and  a  reason  is  given  for  the  delay, 
which  we  cannot  but  approve.  It  was  to  pre- 
vent the  sale  of  the  defendant's  property  at  a 
great  sacrifice,  which  could  be  avoided  only  by 
postponing  the  sale  till  spring.  We  think  an 
execution  cannot  be  considered  dormant  be- 
cause it  thus  seeks  to  make  the  most  of  the 
property  taken,  though  some  little  delay  be 
the  consequence. 

Motion  denied. 

Cited  in— 15  Wend.,  629 ; 


BRANT,  ex  dem.  BUCKBEE  ET  ux. , 
FOWLER 

Misconduct  of  Jurors — New  Trial. 

Where  a  juror  engaged  in  the  course  of  a  cause, 
and  after  it  was  committed  to  the  jury,  drank 
brandy,  though  in  a  trifling  quantity,  and,  as  he 
stated,  to  check  a  diarrhoea;  yet  held,  that  the  ver- 
dict should  be  set  aside. 

Citation— 4  Cow.,  26.' 

ON  the  trial  of  this  cause,  after  the  judge  had 
concluded  his  charge,  several  of  the  jurors 
requesting  permission  to  go  out,  the  judge  told 


NOTE.— Misconduct  of  jury— When  verdict  set  aside 
for. 

The  above  case  of  Brant  v.  Fowler  appears  not  to  be 
sustained  by  the  authorities.  See  Oliver  v.  Trustees* 
5  Cow.,  283,  note,  and  other  notes  there  cited. 
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them  they  could  go  accompanied  by  an  officer. 
One  of  them  misunderstanding  the  charge  of 
the  judge,  while  out  separated  himself  from 
the  officer,  and  drank  about  one  third  of  a  gill 
of  brandy.  The  verdict  was  for  the  defendant. 

On  motion  now  in  behalf  of  the  plaintiff,  to 
set  aside  the  verdict  for  the  irregularity,  the 
affidavit  of  the  juror  was  produced  showing 
his  mistake;  and  that  he  drank  this  small  quan- 
tity of  brandy  to  check  a  diarrhoea,  which  he 
had  incurred  by  drinking  new  cider.  The  affi- 
davit of  another  juror  was  also  produced, 
showing  that  the  juror  who  had  drank  joined 
them  for  deliberation  in  due  season,  conducted 
himself  with  great  propriety,  was  chosen  fore- 
man, and  delivered  the  verdict. 

Mr.  H.  Bleecker,  for  the  motion,  cited  People 
v.  Douglass,  4  Cow.,  26. 

Mr.  W.  Nelson,  contra,  cited  1  Cow.,  221;  2 
Id.,  259;  3  Id..  355. 

Curia.  We  cannot  allow  jurors,thus  of  their 
own  head,  to  drink  spirituous  liquor  while  en- 
gaged in  the  course  of  a  cause.  We  are  satis- 
fied that  here  has  been  no  mischief;  but  the 
563*]  *rule  is  absolute,  and  does  not  meddle 
with  consequences.  Nor  should  exceptions  be 
multiplied.  We  have  set  aside  verdicts  on  er- 
ror for  this  cause,  even  where  the  parties  con- 
sented that  the  jury  should  drink.  The  People 
v.  Douglass,  though  a  criminal  cause,  is  in 
point  for  the  principle  of  this  motion,  which 
must  be  granted,  the  costs  to  abide  the  event  of 
the  suit. 

Motion  granted. 

Overruled— 1  Hill,  208. 

Cited  in— 35  Ind.,  500:  12  Kas.,  546;  1  Am.  Rep., 
303,  306  (27  Iowa  494):  9  Am.  Kep.,  761,(35  Ind.,  496);  30 
Am.  Kep.,  406  (48  Iowa,  530):  44  Am.  Hep.  551  (61  CaJ., 
164.) 


District  Attorney — Grand  Jury. 

The  District  Attorney  ought  not  to  attend  the 
grand jury,  except  to  advise  them  on  request. 

The  District  Attorney  of  the  City  and  County 
of  Albany.having  claimed  the  right  to  be  pres- 
ent with  the  grand  jury,  and  to  conduct  the 
examination  of  witnesses,  and  the  Court  of 
Sessions  being  divided  in  opinion  on  the  sub- 
ject, it  was  submitted  to  this  court. 

Curia.  The  Dist.  Atty.  ought  not  to  attend 
the  grand  jury  for  the  purpose  of  examining 
witnesses,  nor  for  any  other  purpose,  except  to 
advise  them  upon  any  question  which  they 
may  put  to  him  in  relation  to  their  duty. 


564*]  *CENTER 

THE  AMERICAN  INSURANCE  COMPANY 
OF  NEW  YORK. 

THE  SAME  v.  THE  SAME. 

Marinelnsurance — Abandonment  for  Construct- 
ive Total  Loss  —  Vessel,  Freight  and  Cargo 
Stand  on  Same  Ground — What  is  "Halft/w 

NOTE.—  Marine  insurance — Abandonment — Esti- 
mate of  damages.  With  the  above  case  of  Center  v. 
American  Ins.  Co.,  compare.  Dickey  v.  American 
Ins.  Co.,  3  Wend.,  658  ;  Pezant  v.  Ntl.  Ins.  Co.,  15 
Wend.,  453 ;  Ruckman  v.  Merchants',  &c.,  Ins.  Co., 
6  Duer,  342. 
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Value  "  of  Vessel — Expense  of  Repairs — Esti- 
mate must  be  to  Place  Her  in  Statu  Quo — 
' '  Repair' ' —  Construction  of — Master — Power 
of  Sale  by — He  Cannot  Impair  Bight  to  Aban- 
don— Abandonment  of  Vessel  does  not  Impair 
Remedy  on  Policy  on  Freight — Duty  of  Mas- 
ter to  Tranship  Cargo  and  Earn  Fi-eight — 
Exceptions. 

If  the  vessel  or  goods  insured  on  a  sea  voyage,  be 
damaged  to  more  than  half  of  the  value,  by  any 
peril  insured  against,  the  assured  may  abandon,  and 
recover  for  a  total  loss. 

As  to  the  vessel,  the  meaning  of  the  words  in  the 
rule,  "  one  half  of  the  value,"  is  the  half  of  the  gen- 
eral market  value  of  the  vessel  at  the  time  of  the 
disaster,  not  her  value  for  any  particular  voyage  or 
purpose. 

In  estimating  the  expense  of  the  repairs,  such  sum 
is  to  be  taken  as  will  place  her  in  statu  quo,  in  gen- 
eral with  the  same  kind  of  materials  of  which  she 
was  composed  at  the  time  of  the  disaster. 

Thus,  if  she  be  copper  sheathed,  and  her  sheathing 
injured  or  destroyed  by  the  disaster,  the  expense  of 
repairing  or  resheathing  with  the  same  material, 
must  be  taken  into  account;  and  this  though  a 
sheathing  of  wood  might  render  her  seaworthy  for 
the  voyage. 

The  expense  ©f  thus  repairing  at  the  port  of  ne- 
cessity, is  the  true  test  for  determining  the  amount 
of  the  injury. 

The  term  repair  "  means  to  amend  or  restore,  or 
fully  reinstate  the  vessel. 

Where  a  ship  is  injured  by  a  peril  insured  against, 
to  more  than  one  half  of  her  value,  and  a  sale  is  rec- 
ommended on  proper  surveys,  semhle,  that  the 
master  may  sell.  But  if  he  sell  improperly,  and  with- 
out authority,  this  does  not  take  away  the  right  in 
the  assured  afterwards  to  abandon. 

In  general,  the  master  cannot  impair  the  right  to 
abandon  by  any  act  he  may  do-  Repairing  and  put- 
ting  the  vessel  on  her  voyage  is  one  exception. 

The  abandonment  of  a  vessel  does  not  affect  the 
remedy  on  the  policy  upon  the  freight. 

But,  in  general,  where  another  vessel  can  be  ob- 
tained to  carry  on  the  cargo  from  the  port  of  aban- 
donment, it  is  the  duty  of  the  master  to  tranship 
the  cargo  and  earn  f  reijrht,  and  if  he  neglect  to  do 
this,  the  insured  on  freight  cannot  recover. 

Yet,  where  a  vessel  was  driven  back  to  the  port  of 
departure.and  there  abandoned  as  for  a  total  loss.no 
progress,  therefore,  being  made  in  the  voyage,  and 
no  freight  pro  rata  itineris  earned,  though  the  goods 
were  accepted  by  the  shippers ;  held,  that  the  loss  on 
freight  was  absolutely  total ;  that  there  was  noth- 
ing to  abandon  to  the  underwriters  on  the  freight: 
and  that,  under  such  circumstances,  the  master  was 
not  bound  to  procure  another  vessel,  and  proceed 
with  the  goods,  to  warrant  a  recovery  upon  the 
freight  policy. . 

Where  a  vessel  proceeds,  but  is  totally  lost  at  so 
early  a  stage  of  the  voyage  that  more  than  half  the 
freight  must  be  lost  to  the  assured,  and  the  shipper 
receives  his  goods,  it  is  a  technical  total  loss  of  the 
freight,  and  the  assured  may  abandon. 

The  three  objects  of  insurance,  vessel,  cargo  and 
freight,  stand  on  the  same  ground,  as  to  technical 
total  loss  by  a  deterioration  to  more  than  one  half 
of  the  value. 

Citations— Phil.  Ins.,  401,  382,  386,  411,  412, 428,  429, 
430;  3  Cai.,  85 ;  4  Cow.,  422 ;  12  Johns.,  107 :  9  Johns., 
17 ;  6  Taunt.,  68  ;  6  Cow.,  504 ;  10  Johns.,  210. 

rpHE  first  suit  was  asaumpsit  for  a  total  loss 
-L  on  a  valued  policy  of  insurance  upon  the 
ship  Pallas,  owned  by  the  plaintiff,  valued  at 
$10,000,  the  sum  subscribed,  on  a  voyage  at 
and  from  New  Orleans  to  Havre,  and  at  and 
from  thence  back  to  a  port  of  discharge  in  the 
U.  S.  The  cause  was  tried  at  the  N.  Y.  Cir- 
cuit, Apr.  15, 1826,  before  Walworth,  Circuit  J. 
On  the  trial,  the  policy  was  produced  and 
proved,  bearing  date  Nov.  24,  1824.  It  ap- 
peared that  on  the  22d,  The  Pallas,  being  sea- 
worthy, left  New  Orleans  with  a  full  cargo  of 
cotton,  and  proceeded  on  her  voyage  down  the 
Mississippi.  On  the  23d  she  struck  upon  the 
spit,  a  little  north  of  the  bar  at  the  mouth  of 
that  river,  and  on  the  24th  grounded  on  the 
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bur.  In  consequence  of  injuries  received  here, 
she  was  obliged  to  put  back  to  New  Orleans  to 
565*]  *be  repaired,  where  she  arrived  Dec.  5. 
On  the  6th.  and  several  subsequent  days  in 
that  month,  she  underwent  the  proper  exam- 
ination and  surveys  by  the  port  wardens;  who 
recommended  a  sale.in  consequence  of  the  large 
amount  which  was  required  to  repair  her.  Jan. 
17,  1825,  she  was  sold  accordingly  by  the  mas- 
ter, and  Russell  the  consignee.  This  was  also 
sanctioned  by  the  examination  of  Andrew  Se- 
guin,  master  carpenter,  and  captains  Jacob  For- 
man,  W.  Fosdick  and  Edward  Nicoll,  who  also 
made  a  survey,  and  reported  in  favor  of  a  sale. 
The  ship  brought,  at  a  well  attended  auction, 
if 2,800.  Jan.  21,  4  days  after  the  sale, the  plaint- 
iff abandoned  the  ship  to  the  underwriters  as 
for  a  total  loss  ;  and  now  claimed  $8,431.21, 
the  amount  of  that  loss,  after  crediting  the  net 
proceeds  of  the  sale  ;  and  charging  interest 
from  the  day  of  the  abandonment. 

It  further  appeared  that  The  Pallas  was  orig- 
inally sheathed  with  copper;  and  that  in  conse- 
quence of  the  disaster,  it  became  necessary  to 
resheath  her  in  some  way.  The  article  of  cop- 
per could  not  be  procured  for  this  purpose  at 
New  Orleans;  but  was  procurable  either  at  the 
City  of  N.  Y.  or  at  Havre — not  nearer  than  N. 
Y.  That  a  sheathing  of  wood  would  render 
her  seaworthy,  and  competent  to  the  perform- 
ance of  the  voyage  with  a  full  cargo  ;  but  on 
her  reaching  New  Orleans,  the  cargo  was  land- 
ed; and  the  shippers  declined  reshipping,  un- 
less she  was  first  sheathed  with  copper.  The 
purchaser  finally  sheathed  her  with  wood,  com- 
pleting the  repairs  about  May  1,1825.  A  sheath- 
ing with  copper,  if  it  had  been  procurable  at 
New  Orleans,  would  have  been  much  more  ex- 
pensive there  than  at  N.  Y.  or  Havre. 

The  counsel  for  the  parties  agreed  that  for 
the  purpose  of  determining  the  comparative 
amount  of  repairs  which  would  constitute  the 
right  to  recover  for  a  total  loss,  the  valuation 
in  the  policy,  of  $10,000,  should  be  taken  as 
the  true  value  of  the  vessel. 

They  then  proceeded  to  evidence  upon  the 
comparative  amount  of  repairs — the  question 
566*]  being  the  usual  one,  *whether  the  ship 
was  deteriorated  by  the  disaster  to  more  than 
one  half  of  her  value. 

For  this  purpose  the  estimate  exhibited  by 
the  plaintiff  as  a  part  of  his  preliminary  proof, 
was  read  on  the  part  of  the  defendants,  by  con- 
sent. Depositions  were  read  and  oral  testimony 
received  on  both  sides. 

The  counsel  for  the  defendants  prayed  the 
judge  to  instruct  the  jury, 

"That,  for  the  purpose  of  ascertaining 
whether  a  constructive  total  loss  had  occured, 
ihe  sum  at  which  the  vessel  was  valued,  in  the 
policy,  was  to  be  assumed,  &c."  (Agreed  to  as 
above  mentioned.) 

"  That  the  plaintiff  had  no  right  to  abandon 
en  the  ground  that  the  ship  was  incapable  of 
being  repaired  at  New  Orleans,  because  ma- 
terials for  recoppering  her  could  not  be  there 
procured  ;  but  if  the  jury  should  be  satisfied, 
from  the  evidence,  that  the  vessel  could  have 
been  repaired  at  New  Orleans,  without  recop- 
pering. so  as  to  render  her  competent  to  per- 
form the  voyage  insured  with  a  full  cargo,  the 
abandonment  could  not  be  sustained  ;  and  the 
recovery  of  the  plaintiffs  must  be  confined  to  a 
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partial  loss.  And  that,  in  estimating  the  ex- 
pense of  repairs,  no  repairs  for  defects  existing 
prior  to  the  peril  which  had  occasioned  the 
loss,  or  arising  subsequent  to  the  arrival  of  the 
vessel  at  New  Orleans,  were  to  be  taken  into 
calculation,  unless  such  repairs  were  necessary 
to  render  the  vessel  seaworthy." 

The  counsel  further  prayed  the  judge  to  in- 
struct the  jury, 

"  That  there  was  no  evidence  to  justify  the 
sale  of  the  vessel,  on  the  ground  of  necessity  ; 
and  that  no  circumstances  had  been  shown,  to 
warrant  the  sale,  even  on  the  supposition  that  a 
technical  total  loss  had  occurred.  And  that  the 
sale  having  been  made  by  the  master  and  Mr. 
Russell,  the  agent  of  the  assured,  prior  to  the 
abandonment,  was  to  be  considered  as  the  act 
of  the  plaintiff,  and  rendered  his  abandonment 
invalid." 

The  judge  declared  his  opinion, 
*"That  the  mere  inability  of  the  [*567 
plaintiff  to  recopper  the  vessel  at  New  Orleans, 
if  she  were  not,  in  fact,  injured  to  half  her  val- 
ue.and  could  be  otherwise  rendered  seaworthy, 
was  not,  of  itself,  sufficient  ground  of  aban- 
donment. But  that  the  plaintiff  was  clearly  en- 
titled to  have  his  ship  repaired  and,  of  course, 
recoppered  at  the  expense  of  the  defendants. 
And  if  the  jury  should  be  of  opinion  that  the 
expense  of  recoppering  the  vessel  at  Havre,  or 
New  York,  in  addition  to  such  repairs  in  New 
Orleans  as  would  have  rendered  the  vessel  com- 
petent to  perform  the  voyage  insured,  would 
have  exceeded  a  moiety  of  her  value,  making 
the  deduction  of  one  third  new  for  old,  and 
charging  the  plaintiff  with  the  old  materials 
not  used,  the  abandonment  was  valid,  and  the 
plaintiff  entitled  to  their  verdict  for  a  total  loss." 
To  this  opinion  the  counsel  for  the  defend- 
ants excepted. 
The  judge  charged, 

"That  the  right  of  the  plaintiff  to  recover 
for  a  total  loss,  depended  solely  on  the  question 
whether  the  vessel  was  deteriorated  half  her 
value  ;  and  that  they  were  bound  to  consider 
her  as  so  injured,  if  they  believed,  from  the  evi- 
dence, that  the  expense  of  recoppering  her  at 
Havre  or  New  York,  in  addition  to  such  par- 
tial repairs  at  New  Orleans  as  would  have  ren- 
dered her  seaworthy,  and  making  the  usual  de- 
ductions and  charges,  would  have  exceeded  a 
moiety  of  the  sum  at  which  she  was  valued  in 
the  policy.  That  he  had  made  a  statement, 
which  he  would  submit  to  them,  according  to 
his  view  of  the  evidence;  and  which  was  found- 
ed partly  on  A.  Seguin's  answer  to  the  ninth 
direct  interrogatory,  who  was  a  witness  on  the 
part  of  the  defendants;  which  statement  he  be- 
lieved to  be  correct ;  and  which,  if  correct, 
clearly  entitled  the  plaintiff  to  recover  for  a  to- 
tal loss.  That  such  were  his  views  of  ihe  evi- 
dence, and  if  they  agreed  with  him  in  opinion, 
the  plaintiff  would  be  entitled  to  a  verdict. 
But  this  was  a  question  of  fact,  which  it  was 
their  province  to  decide.  This  statement  was 
as  follows :  • 
*Seguin's  statement  of  the  ex-  [*5G8 

pense  of  repairs  at  New  Orleans:        $5,200 
Difference  of  expense  between  sheath- 
ing with  one  inch  and  one  and  a  quar- 
ter inch  plank,  1,500 

$6,700 
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Deduct  old  copper, 


Commissions, 
Coppering  in  New  York, 


Deduct  one  third, 


800 


5,900 

177 

2,500 


$8,577 
2,859 


$5,817 

Verdict  for  the  plaintiff  for  $8,431.21,  the 
sum  claimed. 

The  second  suit  was"!  upon  the  policy  on 
freight,  valued  at  $6,000,  for  the  same  voyage. 
In  this  suit,  the  verdict  was  for  the  plaintiff, 
by  agreement,  subject  to  the  opinion  of  the 
court.  The  principal  facts  were  the  same  as 
above,  in  the  suit  on  the  vessel  policy — the 
plaintiff  abandoning  both  for  vessel  and  freight 
at  the  same  time.  It  was,  moreover,  agreed 
that  the  following  facts  should  be  inserted  in 
the  case,  as  having  been  found  by  the  jury  : 
1 .  That  the  vessel  could  not  have  been  repaired 
at  New  Orleans,  by  recoppering  her.  2.  That 
if  the  copper  could  have  been  procured  there 
at  its  usual  price,  the  expense  of  full  repairs 
would  have  exceeded  the  moiety,  making  the 
usual  deduction.  3.  That  the  vessel  might 
have  been  repaired  there,  sheathing  her  with 
wood,  so  as  to  render  her  seaworthy  and  com- 
petent to  the  voyage,  at  less  than  a  moiety.  4. 
That  the  expense  of  recoppering  at  Havre  or 
N.  Y.,  added  to  repairs  and  sheathing  with 
wood  at  New  Orleans,  would  have  exceeded  a 
moiety  of  the  valuation  at  New  Orleans. 

It  was  also  admitted,  that  under  an  adjust- 
ment of  general  average  at  New  Orleans,  the 
plaintiff  was  bound  to  pay  $237.47  ;  and  that 
he  was  entitled  to  recover  to  that  amount — the 
Supreme  Court  to  reduce  the  verdict  to  what 
they  should  think  the  plaintiff's  rights  to  be. 
569*]  *Verdict  for  the  plaintiff  for  $6,694.42. 

Motion,  by  the  defendants,  for  a  new  trial 
in  the  first  cause  ;  and  by  the  plaintiff  for  judg- 
ment in  the  second. 

It  was  agreed  that  the  plaintiff's  counsel 
should  open  the  argument. 

Mr.  G.  Griffin,  for  the  plaintiff  : 

1.  The  partial  repairs  at  New  Orleans,  with 
full  repairs  elsewhere,  exceeded  a  moiety  of 
the  valuation. 

2.  If  the  repairs,  wherever  made,  would  ex- 
ceed a  moiety,  the  assured  had  a  right  to 
abandon. 

3.  The  right  to  abandon  was  not  defeated 
by  the  sale. 

4.  The  assured  had  a  right  to  abandon  on 
the  mere  ground  that  the  vessel  could  not  be 
recoppered  at  New  Orleans. 

5.  He  had  this  right,  if,  from  appearances, 
and  the  opinion  of  the  best  judges  that  could  be 
selected,  the  vessel  was  irreparable,  except  at 
an  expense  exceeding  her  value  when  repaired. 

6.  The  value  of  the  vessel  at  New  Orleans, 
not  that  in  the  policy,  should  be  taken  to  de- 
termine whether  the  deterioration  exceeded 
the  moiety. 

As  to  the  1st  point,  he  said  it  was  a  question 
of  fact. 

As  to  the  2d  point,  the  vessel  must  be  put  in 
statu  quo.  The  question  is,  what  will  it  cost 
to  make  her  so?  (4  Cow.,  245,  per  Savage,  Gh. 
J.)  Sheathing  with  wood  will  not  do.  She 
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was  sheathed  with  copper.  Loss  of  voyage  is 
not  the  question.  If  deteriorated  more  than 
one  half,  the  assured  may  abandon,  though 
the  vessel  may  have  reached  her  port  of  des- 
tination. (4  Binn.,  386  ;  3  Serg.  and  R.,  25.) 

As  to  the  3d  point,  the  sale  was  four  days 
previous  to  the  abandonment.  It  was  made 
without  the  plaintiff's  knowledge.  The  cap- 
tain had  a  right  to  sell.  (11  Johns.,  295  ;  3 
Moore,  115  ;  8  Taunt.,  755  ;  4  Serg.  &  L.,  272; 
Phil.  Ins.,  401,412.)  But  whether  this  be  so 
or  not,  an  abandonment  relates  back  to  the 
time  of  the  disaster  ;  and  if  this  justified  the 
abandonment,  no  subsequent  acts  of  agents 
could  defeat  the  right.  (9  Johns.,  26  ;  Id.,  8.) 

*As  to  the  5th  point,  he  cited  Phil.  [*57O 
Ins.,  400  ;  11  Johns.,  295  ;  8  Taunt.,  755  ;  and 
as  to  the  6th,  Phil.  Ins.,  401,  402  ;  4  Cow.,  246. 

As  to  the  freight  policy  ;  in  addition  to  the 
above  points,  he  said,  the  technical  loss  of  the 
vessel,  constituted,  per  se,  a  total  loss  of  freight, 
inasmuch  as  no  vessel  could  be  obtained  to 
transport  the  cargo  at  less  than  one  half  the 
freight  valued  in  the  policy. 

The  general  rule  is,  that  a  total  loss  of  the 
vessel,  actual  or  technical,  includes  the  total 
loss  of  freight.  (Phil.  Ins.,  424  ;  3  Johns.  Cas., 
99  ;  18  Johns.,  210  ;  15  Mass.,  346.) 

Again  ;  by  the  abandonment,  the  property 
in  the  vessel  passed  to  the  underwriters.  (1 
Johns.  Cas.,  377  ;  2  Id.,  443  ;  3  Cai.,  16  :  Phil. 
Ins.,  478.)  This  did  not  defeat  the  freight  pol- 
icy. (3  Johns.,  55.)  Then  the  plaintiff  had 
no  further  control  over  it.  If  he  had  used  the 
vessel  he  would  have  been  a  trespasser. 

If  the  plaintiff  had  repaired  of  wood,  the 
shippers  would  have  refused  to  reship.  They 
had  a  right  to  a  coppered  vessel,  for  which  they 
had  contracted  ;  and  actually  refused  to  reship 
without  it. 

There  was  no  obligation  to  tranship  the  car- 
go at  an  expense  of  more  than  one  half  the 
freight.  The  case  which  will  be  relied  on 
(Bradhurstv.  Col.  Ins.  Co.,  9  Johns.,  17),  does 
not  require  it  in  such  a  case  as  this.  There 
the  expense  would  have  been  trivial.  The  court 
did  not  mean  that  the  assured  should  tranship 
at  any  expense.  This  can  only  be  required 
where  the  expense  will  be  less  than  one  half 
the  freight.  If  not,  he  may  abandon.  The 
principle  in  Robinson  v.  Mar.  Ins.  Co.,  2  Johns., 
326,  327,  applies  to  the  three  subjects  of  insur- 
ance. Kent,  Ch.  J.,  takes  it  for  granted  that  a 
loss  of  one  half  of  the  freight  warrants  an  aban- 
donment. (18  Johns.,  210-212,  per  Platt,  J., 
S.  P.) 

Messrs.  J.  Duer  and  D.  B.  Ogden,  contra, 
contended  for  a  new  trial  in  the  suit  on  the  ves- 
sel policy  ;  and  for  a  judgment  in  favor  of  the 
defendants  in  the  freight  cause ;  or  that  the 
verdict  in  the  last  cause  should  be  reduced  to 
such  *portion  of  the  general  average  in-  [*5  7 1 
curred  at  New  Orleans  as  was  properly  charge- 
able on  the  freight. 

They  said,  if  the  abandonment  of  the  vessel 
fails,  that  of  the  freight  fails  by  necessary  con- 
sequence. 

They  made  these  points  on  the  vessel  policy: 

1.  The  plaintiff  had  no  right  to  abandon  ; 

for,  first,  the  vessel  was  not  deteriorated  to 

more  than  one  half  her  value;  and  secondly,  the 

repairs  necessary  for  the  voyage  were  less  than 

i  a  moiety,  making  the  usual  deduction. 
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2.  The  judge  misdirected  the  jury  both  as 
to  the  law  and  evidence. 

8.  The  verdict  was  against  evidence. 

1.  They  admitted  that  the  assured  may  aban- 
don, as  for  a  total  loss,  where  the  vessel  has 
been  injured  by  the  perils  of  the  sea  beyond  a 
moiety  of  her  value,  or  so  as  to  require  repairs 
to  that  extent.  They  traced  the  history  and 
origin  of  (his  rule  through  Phil.  Ins.,  401,  and 
1  Wh.,  228,  contending  that  no  such  rule  as  to 
the  vessel  is  established  in  the  English  courts 
(2  Burr..  688  ;  Id.,  1198;  2  Taunt.,  363);  and 
that  the  rule  is  not  to  be  favored  or  extended. 
It  has  generally  been  put  on  innavigability.  (1 
Emerigon,  ch.  12,  sec.  88;  2  Condy,  Marsh., 
562.  563,  571  ;  Code  de  Com.,  Liv.  2,  tit.  16, 
sec.  3,  art.  369,  389 ;  2  Maule  &  S.,  240,  per 
Ld.  Ellenborough  ;  4  Binn.,  507,  Binney  ar- 
guendo;  2  B.  &  A.,  513  ;  14  East,  466.) 

The  right,  as  sanctioned  by  our  own  cases, 
frequently  tempts  to  a  fraudulent  abandon- 
ment of  the  voyage,  in  the  hope  of  greater  gain 
by  this  than  its  honest  pursuit. 

The  actual  damage  to  the  vessel,  instead  of 
the  expense  of  repairs,  is  the  test.  (4  Binn., 
398.)  The  vessel  should  be  so  damaged  as  to 
be  considered  a  wreck.  (6  Mass.,  482,  per  Par- 
sons, Ch.  J.)  We  must  look  to  the  actual  state 
and  condition  of  the  vessel ;  not  what  her  re- 
pairs will  cost.  These  may  be  accidental ;  and 
were  so  here,  depending  on  the  expense  at  the 
port  of  necessity.  The  market  price  of  a  ves- 
sel may  be  very  low,  where  the  materials  for 
repair  are  very  high.  We  do  not  find  any.  case 
which  settles  that  the  amount  of  deterioration 
must  be  decided  by  a  comparison  of  the  sound 
572*]  with  the  damaged  part.  But  we*think 
this  mode  recommends  itself  for  its  exactness, 
and  is  supported  by  reason  and  analogy. 

On  this  principle,  it  cannot  be  pretended  that 
the  deterioration  was  anything  like  a  moiety. 
[The  counsel  examined  the  evidence  upon  this 
view.] 

But  suppose  the  rule  to  be  as  stated  by  the 
plaintiff's  counsel.  By  what  standard  is  the 
value  of  the  vessel  to  be  ascertained,  and  what 
is  intended  by  repairs  ?  Are  they  such  as  shall 
place  the  vessel  in  all  respects  in  her  former 
condition  and  value,  or  such  as  shall  restore 
her  to  a  capacity  of  performing  with  safety  the 
voyage  insured,  or,  in  other  words,  render  her 
seaworthy  ? 

We  need  not  discuss^  the  rule  which  is  to  fix 
the  value  of  the  vessel.  It  was  agreed  upon  at 
the  valuation  in  the  policy.  That  this  was  the 
correct  valuation,  we  merely  refer  to  11  Johns. , 
293,  Emmet  arguendo  ;  Phil.  Ins.,  402,  and  2 
Cai.  Cas.,  153. 

The  repairs  are  merely  those  which  will  ren- 
der the  vessel  seaworthy  ;  not  those  which  will 
restore  her  to  the  original  value.  By  the  con- 
trary rule,  a  very  trifling  loss  might  sometimes 
authorize  an  abandonment ;  as  from  the  want 
of  funds,  materials,  or  other  causes.  The  loss 
of  a  mast,  rudder  or  cable,  might  render  a  ves- 
sel for  a  time  unseaworthy,  and  drive  her  to  a 
port  of  necessity  for  repairs  ;  and  if  the  loss 
cannot  be  repaired  by  materials  precisely  sim- 
ilar and  of  equal  value,  the  assured  may  aban- 
don, though  the  vessel  may  be  rendered  equally 
seaworthy  without  this.  The  claim  rests  rather 
on  the  impossibility,  than  the  expense  of  pro- 
curing. The  vessel  could  not  be  recoppered  at 
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New  Orleans,  but  she  might  have  been  ren 
dered  seaworthy,atless  than  one  half  her  value. 
This  is  the  first  time,  we  believe,  that  a  right 
to  abandon  has  been  set  up  on  a  supposed  value 
of  repairs  which  could  not  be  rendered.  A 
vessel  is  never  released  from  the  obligation  of 
pursuing  her  voyage,  if  she  can  be  rendered 
seaworthy  at  an  expense  of  less  than  half  her 
value.  If  this  has  not  been  adjudged,  it  is 
clearly  implied  from  the  cases.  The  insurance 
is  not  on  the  voyage,  but  the  ability  of  the  ves- 
sel. (4  Cr.,  370.)  That  repairs  to  render  her 
*seaworthy  are  enough,  the  following  [*573 
cases  will  imply:  Gould v.  Shaw,  1  Johns.  Cas., 
293,  per  Radcliffe,  J.;  Abbott  v.  Broome,  1  Cai., 
292,  302,  per  Radcliffe,  J. ;  Neilson  v.  Col.  Ins. 
Co.,  3  Cai.,'108;  S.  C.,  1  Johns.,  301,  305;  Wood 
v,  L.  &  K.  Ins.  Co.,  6  Mass.,  482,  per  Parsons, 
Ch.  J. 

The  sole  and  universal  ground  of  abandon- 
ment of  a  vessel,  is  her  incapacity  to  pursue 
her  voyage.  (4  Cow.,  243.)  It  follows  that 
necessary  repairs  alone  are  to  be  considered. 
Suppose  the  copper  alone  had  been  stripped  off, 
and  no  other  injury.  The  ship  might  have 
pursued  her  voyage.  Might  she  abandon  be- 
cause she  happened  to  be  in  port  where  she 
could  not  be  recoppered  at  less  than  half  her 
value  ?  The  assurer  is,  indeed,  to  pay  for  re- 
coppering;  but  not  at  the  port  of  necessity.  It 
comes  in  by  way  of  claim  for  partial  loss.  (4 
Cow.,  243.)  It  is  for  the  interest  of  the  ship- 
ping merchant  that  the  vessel  should  be  re- 
paired, and  proceed  with  the  least  possible 
delay.  The  rule  would  be  most  pernicious 
which  should  authorize  the  owner  to  break  up 
the  voyage  at  an  intermediate  port,  when  the 
ship  mav  be  repaired  at  a  moderate  expense. 
(Abbott "Ship.,  Am.  ed.  254,  275.) 

[The  counsel  examined  the  evidence,  con- 
tending that  the  vessel  might  be  made  sea- 
worthy,without  an  expense  exceeding  one  half 
her  value.] 

But  if  the  judge  was  right  as  to  the  law,  he 
misdirected  the  jury  as  to  the  fact ;  and  their 
finding  was  against  the  weight  of  evidence. 

The  addition  of  the  expense  of  recoppering 
at  N.  Y.  or  Havre,we  think  our  opponents  will 
agree,  is  a  mode  of  computation  novel  in  our 
jurisprudence.  No  place  other  than  that  of  the 
disaster  was,  we  believe,  ever  before  adopted. 

If  the  rule  of  law,  however,  laid  down  by  the 
judge,  was  correct.we  admit  his  mode  of  com- 
putation seems  highly  reasonable,  and  is,  prob- 
ably, the  true  one.  But  is  not  the  novelty  of 
the  mode  of  computation  proof  of  the  novelty 
of  the  rule  on  which  it  is  founded  ? 

*The  question, upon  the  evidence,  was  [*5  74 
not  left  open  to  the  jury.  The  judge  furnished 
a  statement,  with  hardly  an  intimation  that  it 
could  be  questioned. 

[The  counsel  went  into  the  proofs,  to  show 
that  the  finding  of  the  jury  was  against  the 
weight  of  evidence.] 

4.  There  was  no  right  to  abandon  on  the 
mere  ground  that  the  vessel  could  not  be  re- 
coppered  at  New  Orleans.  If  the  vessel  was 
made  competent  to  perform  the  voyage,  the 
owners  of  the  cargo  could  not  refuse  to  reship. 
If  the  shippers  were  discharged  by  this  circum- 
stance, it  would  have  been  the  same  had  the 
vessel  been  within  a  day's  sail  of  the  termina- 
tion of  the  voyage.  The  owner  of  the  vessel  is 
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entitled  to  the  possession  of  the  goods,  so  long 
as  his  vessel  is  engaged  in  the  prosecution  of 
the  voyage;  and  if  driven  into  a  port  of  neces- 
sity to  refit,  he  may  retain  the  cargo  till  she  is 
repaired.  The  merchant  cannot  demand  his 
goods  unless  the  vessel  is  irreparable,  or  another 
cannot  be  procured.  If  their  policy  on  the 
goods  required  a  coppered  vessel,  they  should 
have  effected  another  policy  on  a  vessel  with- 
out copper. 

5.  The  vessel  could  not  be  abandoned  on  the 
opinion  of  surveyors  and  others  at  New  Or- 
leans.    We  concede  that  existing  probability 
of  a  total  loss,  is  a  valid  cause  of  abandonment; 
and  that  it  is  not  defeated,  though  from  subse- 
quent and  unforseen  events,  it  should  turn  out 
to  be  partial.      But  opinion  or  belief  is  not 
enough.  It  must  be  justified  by  facts.    Dickey 
v.  N.  T.  Ins.  Go.,  4  Cow.,  222. 

6.  The  right  to  abandon  was  devested  by  the 
sale.  *  This  is  a  doubtful  point,  but  we  do  not 
mean  to  abandon  it.  We  cite  Moore,  140;  Phil. 
Ins.,  409-411  ;  4  Campb.,  138;  6  Taunt.,  68  ;  6 
Mass.,  478;  Condy,  Marsh.,  562  a,  n;  5  Serg.  & 
R.,508;  14  East,  465. 

The  master  may  defeat  an  abandonment  by 
repairing.  Dickey  v.  N.  T.  Ins.  Co.,  4  Cow., 
222.  Why  not  equally  by  a  sale  ?  A  sale  by 
the  master  has  certainly  been  considered  as  af- 
fecting the  question  of  total  loss.  (3  Brod.  & 
B.,  147;  Phil.  Ins.,  111.)  It  is  not  pretended 
that  the  sale  created  the  total  loss.  This  was 
not  assigned  as  the  case  of  abandonment.  Nor 
could  it  be  made  a  ground.  (Phil.  Ins.,  408, 
409). 

57o*J  *As  to  the  suit  on  the  freight  policy. 
If  the  court  should  be  against  a  total  loss  of  the 
ship,  the  verdict  must  be  reduced  to  the  small 
general  average,  which  we  consent  the  plaintiff 
is  to  recover.  •• 

The  total  loss  of  the  freight  did  not  follow 
that  of  the  vessel  ;  because  it  might  have  been 
repaired,  and  earned  freight,  or  another  vessel 
might  have  been  procured  to  carry  on  the  cargo. 
Loss  of  freight  does  not  necessarily  follow  even 
an  actual  total  loss  of  the  vessel.  The  assured 
can  never  recover  for  freight  which  it  is  his 
duty  to  proceed  and  earn.  If  not  earned,  it  is 
his  own  folly.  (3  Johns.  Cas..  97.)  The  au- 
thorities cited  on  the  other  side  merely  show 
that  there  cannot  be  a  total  loss  of  freight  with- 
out a  total  loss  of  the  vessel.  But  the  converse 
is  not  true.  If  the  shipper  had  required  this 
vessel  to  be  repaired  and  made  seaworthy,  and 
carry  on  the  goods,  the  master  must  have 
obeyed.  The  owner's  right  to  abandon  the  ves- 
sel could  not  effect  this  claim.  He,  of  course, 
had  a  right  to  repair  and  earti  freight,  though 
the  shipper  had  objected.  By  abandoning,  he 
lost  the  freight.  The  contract  with  the  freighter 
can  only  be  dissolved  where  the  repairing  is 
impossible,  short  of  the  value  of  the  ship. 

It  is  admitted  that,  generally,  the  master  must 
procure  another  vessel;  but  not  when,  as  here, 
he  must  pay  full,  or  nearly  full  freight.  We 
were  struck  with  the  force  of  this  reasoning, 
though  it  has  not  been  sanctioned  by  any  ad- 
judged case.  It  might  be  conclusive,  if  the 
vessel  had  been,  in  fact,  irreparable.  But  it 
might  have  been  repaired.  On  the  general  ques- 
tion as  to  the  freight,  we  cite  6  Taunt. ,  68  ;  1 
Johns.,  205;  9  Id.,  19;  3 Id. ,97;  2  Cond.  Marsh., 
586. 
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Mr.  T.  A.  Emmet,  in  reply.  The  voyage  was 
properly  broken  up.  It  is  laid  down  generally 
by  the  books  that  the  master  may  retain,  and 
the  shipper  cannot  demand  his  goods,  unless 
the  vessel  is  irreparable,  or  another  cannot  be 
procured.  (Com.  Code  of  Prance,  art.  296 ; 
Ord.  de  Mar.,  liv.  3,  tit.  3,  art.  11.)  But  this 
is,  as  to  refitting,  where  the  vessel  can  be  re- 
paired quickly.  (1  Valin,  651,  653  ;  Laws  of 
Oleron,  art.  4, 1  Pet.  Adm.*Dec.,  App.,  [*576 
ix. ;  Laws  of  Wisbury,  1  Pet.  Adm.  Dec.,  App., 
LXXIII. ;  3  Johns.  Cas.,  93,  per  Radcliffe,  J. ;  2 
Burr.,  887.)  This  doctrine  is  not  impaired  by 
anything  in  Oriswoldv.  N.  Y.  Ins.Co.,  1  Johns., 
205;  S.  C.,  3  Johns.,  321. 

We  think  this  is  a  case  in  which  the  shipper 
had  an  election  to  receive  his  cargo,  or  require 
the  ship  owner  to  proceed  and  earn  freight.  He 
did  elect  to  withdraw  the  goods,  and  it  could 
not,  therefore,  be  the  ship  owner's  duty  to  pro- 
ceed. True,  the  shipper  cannot  be  compelled 
to  receive  his  goods,  where  it  is  possible  and 
legal  for  the  ship  owner  to  proceed.  But  the 
former  may  elect  to  receive  them  short  of  this. 
A  master  cannot  insist  on  retaining  the  cargo  a 
long  time,  till  he  has  completed  his  repairs.  It 
may  be  perishable. 

Suppose  that  in  this  case  the  master  might 
elect  to  refit  in  a  reasonable  time,  or  hire  an- 
other ship.  The  latter  would,  in  itself,  have 
been  a  total  loss.  It  must  have  been  on  full 
freight,  and  would  have  been  the  same  thing 
to  the  underwriters  as  an  abandonment.  The 
vessel  was  not  and,  probably,  could  not  have 
been  made  seaworthy  till  May  following  the  dis- 
aster. Was  this  a  reasonable  time  to  wait  for 
reshipment?  The  shippers  exercised  a  prudent 
discretion  in  withdrawing  the  cargo. 

The  owner  is  certainly  not  bound  to  wait  till 
the  expenses  are  ascertained  before  he  aban- 
dons. This  ascertainment  can  be  only  after 
the  repairs  are  made,  and  then  rt  is  too  late  to 
abandon.  Probability  must  be  the  guide.  The 
ship  has  returned,  and  the  report  of  the  sur- 
veyors was  strong,  that  the  vessel  was  not 
worth  the  expense  of  repairs;  the  shippers  had 
withdrawn  the  cargo,  and  left  nothing  to  con- 
tribute to  the  expense  of  the  voyage,  or  make 
it  an  object  to  repair.  The  surveys  have  weight. 
(3  Cai.,  Ill,  per  Livingston,  /.)  The  master 
should  not  repair  in  the  face  of  surveys.  He 
may  be  far  abroad,  and  is  the  agent  of  those 
concerned. 

The  sale  of  the  vessel  was  never  supposed  to 
take  away  the  right  to  abandon.  (11  Johns., 
293;  9  Id.,  1.)  The  acts  of  the  master  cannot 
generally  affect  that  right.  Repairing  is  an  ex- 
ception, it  is  true  (4  Cow.,  422),  because  the 
ground  of  abandonment  ceases  before  it  is 
made.  Not  *so  of  a  sale.  The  question  [*5  7  7 
as  to  this  is  only  between  vendor  and  vendee 
— not  between  assurer  and  assured.  (8  Taunt., 
755.  per  Dallas, Ch.  J.;  Read  v.Bonliam,  3  Brod. 
&  Bing.,  147;  1  Johns.,  355,  charge  of  Livings- 
ton, <7.)  It  is  enough,  however,  by  these  author- 
ities, that  the  master  acts  in  good  faith.  In 
this  view,  the  sale,  being  valid,  was  itself  an 
additional  cause  of  abandonment. 

Under  the  French  law  our  surveys  alone  would 
warrant  an  abandonment.  (1  "  Valin,  651  ;  1 
Emerig.,  576, 577,  579,  580.)  With  us  they  have 
no  official  force,  but  are  considered  as  properly 
influencing  the  conduct  of  the  master.  Fairly 
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made  and  pursued,  they  are  evidence  of  his 
good  faith.  Whart.  Dig.,  836,  art.  175;  11 
Johns.,  298,  charge  of  Kent,  Ch.  J.,  in  which 
the  court  concurred;  8  Taunt,  755;  2  Stark., 
571;  Read  v.  Bonham,  8  Brod.  &  Bing.,  147  ; 
Cambridge  v.  Anderson,  2  Barn.  &  Cress.,  691  ; 
Robertson  v.  Clark,  1  Bing.,  445.  These  cases 
show,  not  only  the  force  of  a  survey,  but  that 
the  master  is  to  be  governed  by  probabilities  in 
his  conduct,  and  the  owners  in  abandoning. 
Some  of  them  speak  of  necessity;  but  this  means 
expediency.  (5Esp.,65.) 

The  underwriter  cannot  prevent  an  abandon- 
ment by  showing  that  less  than  one  half  the 
value  of  the  vessel  would  make  her  sea  worth  v. 
The  plaintiff  is  entitled  to  have  her  placed  in 
statu  quo.  (3  Cai.,  89,  per  Livingston,  J.)  This 
the  assurers  must  do  even  as  a  partial  loss.  It 
is  implied  in  the  term  "  repair,"  which  is  "to 
amend  an  injury  by  an  equivalent."  (Johns., 
Diet.)  The  estimate  of  the  vessel's  value  to  be 
made  in  reference  to  the  port  of  necessity.  (2 
Cai.,  85.) 

The  vessel  could  not  be  repaired  at  New 
Orleans.  No  copper  could  be  obtained.  The 
incapacity  to  repair,  either  for  want  of  funds 
or  necessary  materials,  has  always  been  held 
cause  of  abandonment.  The  plaintiff  had  a 
right  to  abandon  the  voyage,  and  demand  re- 
pairs on  the  spot  from  the  underwriters.  If 
this  cannot  be  done,  he  may  abandon.  If  wood 
alone  may  be  employed  in  case  of  necessity, 
the  money  value  of  the  copper  must  be  added 
to  make  up  the  loss.  This  would  still  entitle 
to  the  abandonment. 

578*]  *The  finding  of  the  jury  (and  it  is 
fully  supported  by  evidence)  is.that  if  the  value 
of  the  coppering  at  any  place  be  added  to  the 
other  repairs,  they  will  exceed  a  moiety  of  the 
value. 

If  the  ship  be  not  rendered  unseaworthy  by 
the  injury,  her  delay  would  be  a  deviation — as 
in  the  case  supposed  on  the  other  side,  of  mere 
loss  of  copper,  without  other  injury. 

All  antecedent  defects  not  making  the  vessel 
unseaworthy,  are  to  be  disregarded.  (2  Cai., 
85:  5  Cow.,  63.) 

In  England  the  rule  that  a  loss  of  more  than 
one  half  of  the  thing  (2  Burr.,  1209),  or  the 
ship  (Goss  v.  Withers,^.  Bl.,  279,  322;  2  Burr., 
696,  697),  amounts  to  a  total  loss,  construct- 
ively, in  a  case  of  salvage  of  a  ship  on  capt- 
ure. A  loss  by  any  other  peril  is  the  same  in 
principle.  Traces  of  the  same  rule  in  regard 
to  losses  by  other  perils  may  be  found  in  the 
English  books.  (1  T.  R,  187,  per  Willes, «/., 
viewed  in  the  same  way  by  Tilghman,  Ch.  J. ; 
3  Serg.  &  R. ,  25,  and  by  this  court  in  3  Johns. 
Cas.,  34;  and  see  Read  v.  Bonham,  3  Brod.  & 
Bing. ,  147.)  As  to  the  French  rule  on  this  head, 
see  2  Valin,  101. 

The  rule  is  generally  so  expressed  as  to  refer 
to  the  value  of  the  vessel,  and  amount  of  re- 
pairs at  the  port  of  necessity.  (Phil.  Ins. ,  389, 
390;  6  Mass.,  682;  1  Conn.,  N.  S.,  235;  2  Cai., 
85;  4  Cow.,  242, 245.)  It  is  only  on  that  ground 
that  the  deduction  of  one  third  new  for  old  is 
proper.  The  object  is,  to  ascertain  whether 
the  voyage  be  worth  pursuing.  If  the  property 
be  merchandise,  for  sale,  its  market  price  in  an 
injured  state,  is  compared  with  its  price  in  an 
uninjured  state.  If  the  damage  be  to  the  vehicle 
of  transportation,  the  question  whether  the 


voyage  be  worth  pursuing,  depends  on  the  ex- 
pense of  repairs.comparea  with  the  value  when 
repaired.  The  values  should  be  taken  in  the 
same  place.  No  question  has  ever  been  made 
upon  this  before;  and  there  is  nothing  about  it 
unsettled,  except  whether  the  value  in  the 
policy  shall  be  taken  for  that  of  the  ship. 

The  value  of  the  ship  at  the  port  of  necessity, 
not  the  value  in  the  policy,  should  be  taken. 
The  latter  is  never  *intended  to  con-  [*57$> 
elude  on  the  question  now  raised.  It  is  lawful 
to  cover  by  it  much  more  than  the  value  of  the 
vessel — as  the  value  of  provisions  and  outfits. 
(4  T.  R. ,  206).  The  value  at  the  port  of  neces- 
sity has  usually  been  adopted.  (11  Johns. ,  298). 

Curia.  In  the  suit  upon  the  vessel  policy, 
the  plaintiff  claims  to  recover  for  a  construct- 
ive total  loss,  founded  on  sea  damage  to  more 
than  a  moiety  of  the  ship's  value,  aftej  the 
usual  deductions.  On  the  trial,  the  parties  as- 
sumed the  valuation  of  the  vessel  in  the  policy, 
which  was  $10,000,  as  the  measure  with  which 
the  cost  of  repairs  is  to  be  compared,  in  order 
to  determine  whether  it  exceeded  one  half  the 
value  of  the  ship. 

Whether  the  proper  principle  of  estimating 
the  moiety  was  adopted  at  the  trial,  and,  if  so, 
whether  the  sale  before  abandonment  rendered 
that  abandonment  invalid,  are  the  only  ques- 
tions of  law  necessary  to  be  considered  in  the 
vessel  cause,  according  to  the  view  which  we 
have  taken  of  it. 

The  Pallas  was  originally  sheathed  with  cop- 
per. Her  disaster  rendered  a  resheathing  nec- 
essary. The  defendants'  counsel  urged,  that  if 
she  could  be  rendered  seaworthy  and  fully 
competent  to  perform  the  voyage,  by  repairs 
amounting  to  less  than  the  moiety,  as  by  a 
sheathing  with  plank  instead  of  copper,  the 
plaintiff  had  no  right  to  abandon.  And  they 
insisted  on  the  question  being  put  to  the  jury- 
in  that  shape.  The  counsel  for  the  plaintiff 
contended  that  the  legal  measure  of  repairs 
was,  what  would  place  The  Pallas  in  statu  quo. 
And  so  the  judge  decided,  charging  definitely, 
that  the  recoppering  made  a  part  of  the  repairs. 

It  is  abundantly  settled,  as  a  general  rule, 
"that  if  the  ship  or  goods  insured  be  damaged 
to  more  than  one  half  of  the  value,  by  any 
peril  insured  against,  the  assured  may  aban- 
don, and  recover  for  a  total  loss."  (Phil.  Ins., 
401,  and  cases  cited.)  Such  deterioration  is  a 
substantative  ground  of  abandonment.  And 
the  only  question  made  on  this  head  relates  to 
the  meaning  of  *the  words  in  the  rule,  [*58O 
"  one  half  of  the  value."  Is  it  one  half  of  the 
ship's  value  for  the  purposes  of  the  particular 
voyage,  or  of  the  general  market  value?  A  ves- 
sel competent  to  cross  the  Atlantic,  with  a  full 
cargo,  is  insured  for  a  short  trip  from  one  port 
to  another  in  the  same  hemisphere,  and  meets 
with  a  ruinous  disaster  to  nearly  her  full  value. 
With  some  slight  repairs,  she  may  be  rendered 
adequate  to  her  particular  duty.  Have  the  in- 
surers a  right  to  insist  on  those  repairs  being 
made,  and  thus  avoid  payment  for  a  total  loss? 
Is  the  insurance  on  the  ship,  or  on  the  voyage? 
If  we  do  not  look  to  the  simple  abstract  value 
of  the  ship,  what  becomes  of  the  rule?  Are  we 
not  thrown  upon  what  is  contended  to  be  the 
English  doctrine?  We  are  made  in  all  cases 
dependent  on  foreign  considerations;  such  as 
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the  length  and  hazardous  nature  of  the  voy- 
age. The  unmixed  value  of  the  ship,  and  the 
comparative  value  of  repairs,  were  adopted  by 
the  American  courts,  to  avoid  complication 
and  uncertainty.  Insurance  is  an  obligation  of 
indemnity.  The  insurers  are  bound  to  repair 
the  ship;  that  is,  to  amend  or  restore  her,  as 
the  term  imports;  or  in  the  language  of  Mr.  J. 
Livingston,  in  Depeysterv.  Col.  Ins.  Co.,  3  Cai., 
85,  "  to  defray  all  expenses  of  placing  her  in 
statu  quo."  When  and  where  is  this  to  be  done? 
We  answer,  at  the  port  of  necessity.  The  insur- 
ers have  no  right  to  split  the  repairs  into  parts, 
and  say  the  seaworthy  portion  for  the  particular 
voyage  shall  be  performed  at  that  port,  and  the 
residue  at  the  port  of  destination  or  elsewhere. 
The  obligation  to  repair  on  the  spot  is  absolute. 
The  voyage  may  never  be  completed.  Disaster, 
deviation  or  breaking  up  of  the  voyage  by  con- 
sent, would  enable  the  underwriters  to  escape 
the  subsequent  repairs  entirely.  In  any  view, 
we  are  satisfied  the  value  of  repairs,  intended 
by  the  rule  in  question,  is  the  expense  of  fully 
reinstating  the  vessel  and,  generally,  with 
the  same  kind  of  materials  of  which  she  has 
been  deprived  by  the  disaster.  The  decision 
of  the  judge  was,  therefore,  correct  in  point 
of  law. 

Was  the  question  of  fact,  under  this  princi- 
ple, fairly  put  to  the  jury?  The  Pallas  could 
581*]  not  be  fully  repaired  at*New  Orleans, 
for  want  of  copper;  but  this  might  have  been 
obtained  at  Havre  or  N.  Y.  The  charge  of  the 
judge  is  treated  by  the  counsel  for  the  defend- 
ants as  adopting  New  Orleans  prices  for  the  re- 
pairs in  wood,  and  the  N.  Y.  price  for  the  cop- 
per sheathing;  thus  looking  beyond  both  the 
port  of  necessity  and  the  destination  for  a  part 
of  the  repairs.  This  is  said  to  be  an  unprec- 
edented basis  of  estimate,and  if  intended  by  the 
judge  in  that  view,  it  might  have  been  unwar- 
rantable. But  it  was  certainly  most  favorable 
for  the  defendants.  We  understand  the  judge 
as  entertaining  a  strong  impression  against 
them,  and  as  vindicating  it  by  taking  the  most 
favorable  side — their  own  evidence — to  show 
the  failure  of  the  defense,  even  upon  their  best 
possible  ground.  He  takes  the  testimony  of 
their  best  informed  witness,  Seguin.  one  of  the 
surveyors,  and  the  master-carpenter  who  re- 
paired The  Pallas  for  the  purchaser.  From 
this  he  measures  the  value  of  repairs  in  wood 
at  New  Orleans.  He  then  supposes  the  ship  re- 
pairable by  the  copper  sheathing  at  N.  Y.,  a 
place  where  it  would  certainly  be  much  cheap- 
er than  at  New  Orleans,  even  if  copper  could 
have  been  obtained  there  at  the  usual  price.  In 
this  way,  he  still  makes  the  repairs,  deducting 
one  third  new  for  old,  and  the  value  of  the  old 
copper,  overrun  one  half  of  the  agreed  value 
of  the  ship. 

The  evidence  as  to  the  amount  of  repairs 
consists  mainly  in  the  extract  from  the  prelim- 
inary proofs,  and  the  estimates  made  upon  this 
by  Mr.  Hicks,  the  broker — to  be  compared 
with  the  evidence  given  in  chief  by  Fosdick, 
Russell,  Seguin,  Southerland,  Gleazer  and  Eck- 
ford.  The  whole  was  submitted  to  the  jury, 
having  first  been  open  to  and,  undoubtedly, 
having  undergone  the  criticisms  of  counsel. 
The  question  was  one  of  fact,  and  peculiarly 
within  the  province  of  the  jury.  The  evidence 
was  conflicting  to  a  certain  degree.  But  we  do 
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not  see  how  any  man  who  reads  it  can  escape 
the  strong  impression  which  the  judge  com- 
municated to  the  jury,  and  which,  we  think, 
he  was  justifiable  in  communicating.  If  we 
differed  both  from  judge  and  jury,  we  should 
hardly  feel  authorized  to  grant  *a  new  [*582 
trial,  unless  the  verdict  were  clearly  against 
the  weight  of  evidence. 

The  ship  was  sold  four  days  previous  to  the 
abandonment.  In  this  there  cannot  be  a  doubt 
the  agents  acted  with  perfect  good  faith.  The 
surveys  concurred  in  recommending  a  sale; 
and  there  was  already  a  constructive  total  loss, 
or  what  would  be  so  upon  abandonment.  We 
incline  to  think  the  captain  had  power  to.  sell 
under  these  circumstances.  (Phil.  Ins.,  401, 
411,  412.)  But  if  he  wanted  the  power,  we  do 
not  think  this  could  affect  the  right  to  aban- 
don. If  he  acted  tortiously,  the  interest  ac- 
quired by  the  defendants  is  in  the  ship.  All 
their  rights  are  saved.  In  general,  the  master 
cannot  impair  the  right  to  abandon  by  anything 
he  does.  The  act  of  repairing  is  considered  an 
exception.  He  may,  in  his  discretion,  repair; 
and  when  that  is  done,  and  the  vessel  fairly  on 
her  voyage,  the  right  of  abandonment  is  taken 
away.  (4  Cow.,  422.)  He  is  acting  in  the  line 
of  his  duty  and  power,  and  the  ground  of  aban- 
donment is  removed  before  it  is  made.  Not  so 
here.  The  sale,  if  it  had  any  effect,  would  seem 
rather  to  strengthen  than  impair  the  right  to 
abandon. 

The  only  remaining  questions  arise  upon  the 
freight  policy.  It  is  settled  that  the  abandon- 
ment of  the  ship  does  not  affect  the  remedy  for 
loss  of  freight.  (Phil.  Ins.,  428-430,  and  cases 
cited.)  It  is  not  denied,  however,  that  another 
vessel  could  have  been  procured  to  carry  on 
the  cargo  from  the  port  of  necessity.  When 
this  can  be  done,  it  is,  in  general,  the  duty  of 
the  master  to  tranship  the  cargo,  and  earn 
freight.  If  he  neglect  to  do  so,  it  has  been 
held  that  the  insurers  are  not  liable.  Saltus  v. 
Ocean  Ins.  Co.,  12  Johns.,  107;  Bradhurstv. 
Col.  Ins.  Co.,  9  Johns.,  17.  The  failure  to  earn 
freight  is  imputed,  in  such  case,  to  the  assured, 
through  his  agent,  the  master.  The  charter- 
party  of  affreightment  is  not  dissolved,  and  the 
underwriters  are  entitled  to  its  execution,  in 
order  to  be  protected  against  a  total  loss  if  pos- 
sible. No  freight  is,  in  strictness,  due  until 
the  goods  reach  the  port  of  destination  ;  unless 
they  are  voluntarily  *accepted  at  the  [*583 
port  of  necessity,  or  there  be  a  refusal,  upon 
offer  made,  to  have  the  goods  sent  on  in  another 
vessel.  Bradhurst  v.  Col.  Ins.  Co.,  9  Johns., 
17,  per  Kent,  Ch.  J.  These  are  the  principles 
on  which  the  master  is  bound  to  proceed.  We 
lay  out  of  view  the  fact  that  the  vessel  might 
have  been  made  seaworthy  short  of  an  expense 
to  one  half  her  value,  and  have  taken  in  the 
cargo  ;  because  the  assured,  having  a  clear 
right  to  full  repairs,  was  entitled  to  abandon. 
This,  we  have  seen,  while  it  puts  the  vessel  be- 
yond his  control,  is  not  to  interfere  with  the 
claim  for  loss  of  freight.  The  obligation  to 
earn  freight  must  have  had  reference  exclu- 
sively to  the  employment  of  another  ship.  But 
cui  bono,  in  this  case,  employ  another  vessel  ? 
Here  had  been  no  progress  in  earning  freight. 
The  vessel  is  driven  back  with  the  cargo  to  her 
port  of  departure,  where  she  lies  as  a  wreck, 
and  is  sold  for  the  benefit  of  those  concerned. 
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The  cargo  is  unladen,  and  finally  received  by 
the  shippers.  It  seems  to  us  that  here  was  a 
loss  of  freight  absolutely  total.  We  cannot  in- 
tend that  the  hire  of  a  vessel,  for  the  same  voy- 
age, would  have  been  at  a  freight  less  than  that 
stipulated  for  in  the  original  charter-party. 
There  was.in  truth,  nothing  to  abandon.  (Phil. 
Ins..  382,  386,  and  cases  cited.)  There  could  be 
no  salvage.  Itis  strongly  intimated  in  Green 
v.  R.  E.  Ass.  Co.,  6  Taunt.,  68,  that,  in  a  case 
like  the  present,  no  abandonment  is  necessary, 
as  there  is  nothing  to  be  transferred  by  the 
assured  to  the  insurer. 

But  suppose  this  vessel  is  to  be  considered  as 
having  proceeded  on  her  voyage,  pursuant  to 
the  contract  with  the  shippers."  She  met  with 
a  disaster  which  broke  up  that  voyage.  More 
than  one  half  of  her  freight  was  gone,  at  all 
events,  and  the  assured  abandoned  as  for  a 
total  loss  to  the  underwriters.  The  principles 
of  constructive  total  loss  are  applicable  to 
freight.  Even  supposing  a  proraia  freight  actu- 
ally earned  to  less  than  one  half  of  the  whole, 
we  should  think  the  assured  might  abandon — 
thus  throwing  the  whole  loss  on  the  underwrit- 
ers ;  crediting  them  with  what  is  earned  by 
the  lost  ship  as  salvage.  Take  the  case  of  a 
ship  lost  at  an  intermediate  port  of  necessity. 
584*]  *The  shippers  may  elect  to  receive 
their  goods,  and  pay  pro  rata  freight.  (6  Cow. , 
504.)  It  amounts,  however,  to  but  one  fourth 
of  the  sum  stipulated  in  the  charter-party. 
May  not  the  assured  abandon?  This  is  usually 
a  question  of  no  importance ;  for  when  the  pro 
rata  freight  is  paid,  it  is  the  same  thing  to  the 
underwriter,  whether  there  be  an  abandonment 
on  not — whether  the  loss  be  considered  partial 
or  total.  If  it  be  not  paid,  and  the  collection 
is  thrown  upon  him,  it  makes  a  difference,  pro- 
vided the  shipper  prove  unable  to  pay.  We 
see  no  objection  to  an  abandonment  in  either 
case,  upon  the  principles  that  govern  where 
ship  or  goods  are  deteriorated  to  more  than  a 
moiety  of  their  value.  But  we  are  not  without 
direct  authority.  In  the  case  of  Whitney  v.  N. 
Y.  Firemen's  "ins.  Co.,  18  Johns.,  210,  there 
was  an  abandonment  upon  an  insurance  on 
freight.  The  plaintiff  recovered  ;  and  one  rea- 
son assigned  was,  that  a  vessel  could  not  be 
procured  for  half  the  freight  valued  in  the 
policy  to  carry  on  the  cargo.  It  may  be  safely 
asserted,  that  when  the  vessel  is  disabled,  so 
that  she  cannot  proceed  on  the  voyage,  the  in- 
sured on  freight  may  abandon  as  for  a  total 
loss,  when  another  ship  cannot  be  procured 
for  less  than  half  the  freight  in  the  policy.  The 
three  cases  of  ship,  car^o  and  freight,  seem  to 
rest  on  the  same  principle.  The  master  dis- 
charged his  duty.  The  shippers  elected  to  re- 
ceive the  cargo.  In  this  case  they  acted  pru- 
dently in  doing  so,  and  the  underwriters  are 
not  injured  by  the  act. 

The  plaintiff  is,  therefore,  entitled  to  recover 
in  both  causes,  as  for  total  losses. 

New  trial  denied  in  the  first  cause. 

Judgment  for  the  plaintiff  in  the  second,  on  the 
rerdict. 

Affirmed— 4  Wend.,  45. 

Cited  in— Hoffm.,  103 ;  11  N.  Y.,  16  :  74  N.  Y.,  253  • 
5  Duer,  389. 
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*COATES  [*585 

v. 

THE  MAYOR,   ALDERMEN  AND   COM- 
MONALTY OF  THE  CITY  OF  N.  Y. 

Constitutional  Law — Power  of  Corporation  of 
New  York  to  Make  By-Laws  Pi-ohibiting  In- 
terment of  Dead  Bodies — Necessity  of  Such  By- 
Laws,  Implied — Construction  of  "  Necessity" 
— Prescription — Municipal  Corporations  can- 
not Surrender  Legislative  Powers — Covenant  of 
Quiet  Enjoyment  may  be  Repealed. 

A  Statute,  2  R.  L.,  445,  sec.  287,  declared  to  be  a 
public  Act,  authorized  the  Corporation  of  the  City 
of  N.  Y.  to  make  various  by-laws,  when  they  should 
deem  them  necessary  and  proper ;  "  and  for  regu- 
lating, or,  if  they  find  it  necessary,  preventing:  the 
interment  of  the  dead  "  within  the  city.  The  Cor- 
poration passed  a  by-law  prohibiting  the  interment 
of  dead  within  certain  parts  of  the  city,  under  a 
penalty;  notwithstanding:  which  certain  persons 
interred  dead  bodies  in  the  part  of  the  city  to  which 
the  by-law  related.  The  interment  was  by  persons 
having  a  right  under  grants  of  or  titles  to  land 
holden  in  trust  for  the  sole  purpose  of  interment, 
some  of  which  had  been  used  for  that  purpose  for 
more  than  a  century,  and  to  some  of  which  certain 
fees  for  interment  were  incident.and  belonged  to  the 
persons  interring.  A  further  right  was  also  claimed 
by  individual  vault  owners,  in  whose  behalf  some 
of  the  interments  were  made. 

Held,  that  the  by-law  was  valid  and  operative  as 
to  all  these  interments. 

The  Act  under  which  it  passed  is  not  unconstitu- 
tional, either  as  impairing  the  obligation  of  con- 
tracts, or  taking  private  property  for  public  use, 
without  compensation ;  but  stands  on  the  ground 
of  being  an  authority  to  make  police  regulations 
in  respect  to  nuisances. 

Held,  that  the  by-law  need  not  'recite  or  adjudge, 
on  its  face,  that  it  was  necessary;  but  such  necessity 
was  implied  by  the  act  of  passing  it. 

Held,  also,  that  a  declaration  for  the  penalty  of 
the  by-law  need  not  aver  that  such  by-law  was  nec- 
essary. 

Necessity,  as  intended  by  the  statute,  is  nearly 
synonymous  with  expediency,  or  what  is  necessary 
for  the  public  good. 

Held,  that  the  length  of  time,  100  years,  during 
which  part  of  the  premises  in  question  had  been 
used  for  interring  the  dead,  was  not  conclusive 
against  the  power  of  the  Legislature,  or  the  Cor- 
poration, to  pass  the  laws. 

Held,  also,  that  though  premises  be  granted  for  a 
certain  purpose,  and  long  used  for  that  purpose, 
this  will  not  prevent  the  use  after  wards  being  treat- 
ed as  a  public  nuisance. 

Though  a  Corporation  grant  lands  for  the  pur- 
pose of  interment.and  even  covenant  that  they  shall 
be  quietly  enjoyed  for  that  purpose,  they  are  not 
thereby  estopped  afterwards  to  pass  a  by-law,  for- 
bidding such  interment,  under  a  penalty. 

Such  a  by-law  repeals  the  covenant. 

Setnb.  the  powers  of  the  Corporation  of  the  City 
of  N.  Y.  depend  on  statute  which  has  superseded 
their  original  charter,  especially,  as  to  those  things 
in  relation  to  which  the  statute  makes  provisions, 
either  agreeing  with  or  differing  from  the  charter. 

Form  of  declaring  for  the  penalty  of  a  corporate 
by-law.  What  such  declaration  should  contain. 
Per  cur.,  at  the  close  of  their  opinion. 

Citations— 2  R.  L.,  445,  sec.  267 ;  447.  sec.  274 ;  460. 
sec.  311 :  5  Cow.,  538 :  7  Cow..  349 :  12  Wh.,  19 ;  2  Kyd 
Corp.,  167;  Hut.,  5;  Hob.,  211;  1  Str.,  539 ;  Brownl.  & 
G.,  177. 

ON  ERROR  from  the  C.  P.  of  the  City  and 
County  of  N.  Y.     The  action  in  the  court 
below  was  debt  by  the  Corporation  of  the  City 


NOTE.-I.  Constitutional  laio— Police  power— Regu- 
lation of  the  interment  of  the  dead.  See  Vanderbilt 
v.  Adams,  ante,  p.  349,  note. 

2.  Municipal  corporations— Cannot  surrender  legis- 
lative power*.    See  Brick  Pres.  Ch.  v.  Mayor,  5  Cow., 
538.  note.  See,  also,  West  Sav.  Fund  v.  Philadelphia, 
I  31  Pa.  St..  175. 
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of  N.  Y.  against  Coates,  for  $250,  the  penalty 
of  a  by-law. 

The  declaration  recited  parts  of  the  charter 
of  the  city,  and  the  Statute  of  Apr.  9,  1813,  2 
R.  L.,  445,  sec.  267,  relating  to  the  city,  which 
provides  as  follows:  "that  the  mayor, aldermen 
and  commonalty  of  the  said  city,  in  Common 
Council  convened,  shall  have  full  power  and 
authority  to  make  and  pass  such  by-laws  and 
ordinances,  as  they  shall,  from  time  to  time, 
deem  proper  and  necessary,  for  regulating,  or, 
if  they  shall  find  it  necessary,  preventing  the 
interring  of  the  dead  within  the  said  citv." 
586*]  That  the  *Act  also  authorized  the  im- 
position of  a  penalty  for  violating  the  by-law, 
not  exceeding  $250,  recoverable  in  debt  by  the 
Corporation.  That  Oct.  7,  1823,  "at,  &c.,  at 
a  meeting  and  assemblage  of  the  said  Common 
Council  duly  held  and  convened,  was  passed  a 
law  entitled,  &c.,  in  and  by  which  said  by-law 
-or  ordinance  it  was  ordained,  among  other 
provisions,  that  no  person  shall  dig  or  open 
any  grave,  &c.,'in  any  burying  ground,  ceme- 
tery or  churchyard,  or  in  any  other  part  or 
place  in  this  city,  which  lies  to  the  southward 
of  a  line  commencing  at  the  center  of  Canal 
St.,  on  the  North  River,  and  running  through 
the  center  of  Canal  St.,  &c.,  to  the  East  River; 
or  shall  inter  or  deposit,  or  cause,  &c.,  in  any 
such  grave,  or  in  any  vault  or  tomb,  any  dead 
body  within  the  limits  aforesaid,  under  the 
penalty  of  $250  for  every  such  offense."  That 
after  the  passing  of  this  by-law,  and  before  the 
commencement  of  this  suit,  to  wit :  Apr.  10, 
1824,  Coates,  the  defendant  below,  did  inter  or 
deposite  a  dead  body  in  a  vault  or  tomb,  in 
what  is  commonly  called  the  Trinity  Church- 
yard, in  the  first  ward  of  the  city,  to  the  south- 
ward of  the  line  mentioned  in  the  by-law,  &c. 
By  means,  whereof,  &c. 

Plea  :  that  the  place  in  which  the  interment 
took  place,  is  part  of  a  close  called  Trinity 
Churchyard,  situate  in  the  first  ward  of  the 
City  of  N.  Y.,  mentioned,  &c.,  in  certain  let- 
ters patent,  dated  May  6,  A.  D.  1697,  granted 
under  the  authority  of  William  III. ,  King  of 
Great  Britain, &c., whereby  divers  persons  were 
constituted  a  body  corporate,  by  the  name  of 
"  The  Rector  and  Inhabitants  of  the  City  of 
New  York,  in  communion  of  the  Protestant 
Episcopal  Church  of  England."  That  the  let- 
ters patent  confirmed  to  that  Corporation,  and 
to  their  successors  forever,  the  piece  of  land, 
as  and  for  a  churchyard,  cemetery  and  burying 
place,  with,  &c.,  the  rights,  customs,  fees,  per- 
quisites, profits,  &c.,  as  the  same  were  then  in 
the  possession  of  that  Corporation.  That  at, 
and  immediately  after  the  grant,  the  land  was 
appropriated  and  used  by  the  Corporation  as  a 
cemetery  and  burying  place,  for  the  interment 
of  dead  bodies  within  the  same,  at  and  for  cer- 
587*]  tain  fees,*perquisites  and  profits;  then 
and  there  charged,  demanded,  taken  and  re- 
ceived for  such  interments  respectively,  to  the 
use  and  benefit  of  the  Corporation.  That  the 
rectors,  church-wardens  and  vestrymen  of  Trin- 
ity Church,  are  the  same  Corporation  with  the 
one  before  described,  having  all  their  rights  in 
respect  to  the  locus  in  quo.  That  at  the  time 
when  the  dead  body  was  interred  or  deposited 
in  the  vault  or  tomb  mentioned,  the  defendant 
was  the  sexton,  and  in  the  service  and  employ- 
ment of  Trinity  Church;  and  as  such,  had  the 
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charge  or  custody  of  the  vault  or  tomb  ;  and 
with  the  leave  and  license  of  this  Corporation, 
entered  and  deposited  the  dead  body  as  he  law- 
fully might. 

General  demurrer  and  joinder. 

The  following  causes  were  also  on  error  from 
the  same  court,  upon  a  declaration  similar  to 
the  above  in  each. 

THE  SAME  v.  THE  .SAME. 
To  a  similar  declaration,  the  defendant  be- 
low pleaded:  1.  A  grant  of  land  in  that  part  of 
the  city  to  which  the  by-law  related,  by  deed- 
poll  from  the  plaintiffs  below,  dated  Apr.  22, 
1703,  to  the  rector,  &c. ,  on  condition  that  the 
ground  should  be  appropriated  as  a  city  bury- 
ing ground;  with  a  covenant  that  the  grantees 
might  take  certain  fees  and  emoluments  for  in- 
terments, &c. ;  and  that  it  had  ever  since  been 
appropriated  according  to  the  conditions  of  the 
grant,  at  the  costs  and  charges  of  the  grantees. 
In  other  respects,  this  plea  was  substantially 
the  same  as  in  the  first  cause.  He  also  pleaded 
a  2d  plea  of  seisin  in  fee  of  the  corporation  of 
the  rector,  &c. ,  of  the  locus  in  quo,  which  they 
had  appropriated  for  more  than  100  years  to 
the  purposes  of  a  city  burying  ground  ;  that 
they  granted  to  L.  a  family  burying  ground  in 
fee;  and  that  the  defendant,  a  sexton,  interred 
a  deceased  member  of  the  family. 

SLACK  v.  THE  SAME. 

In  this  cause  the  defendant  below  pleaded  a 
seisin  in  fee,  in  the  rector,  &c.,  for  more  than 
100  years  of  the  locus  in  quo,  a  burying  ground, 
in  which  he  interred  as  the  sexton.  And  the 
*2d  plea  averred  a  grant  of  the  locus  in  [*588 
quo  to  an  individual  as  a  family  burying  ground; 
and  that  the  defendant  interred  under  that  right. 

Cited  in— 9  Wend..  598 ;  3  Hill,  623 ;  4  Den.,  345 ;  27 
N.  Y.,  622 ;  32  N.  Y.,  271 ;  34  N.  Y.,  668 ;  72  N.  Y.,  7 ;  9 
Barb.,  362 ;  20  Barb,,  205 ;  34  Barb..  44 ;  37  Barb.,  309  ; 
11  How.  Pr.,  328 ;  21  How.  Pr.,  260 ;  43  How.  Pr..  370 ; 
6  Abb.  Pr..  276 ;  12  Abb.  Pr.,  367 ;  2  Park.,  350;  3  Duer, 
147;  4  E.  D.  S.,  609;  33  Gal.,  285 ;  70  111.,  199-201 ;  109 
Mass..  21,  319 ;  115  Mass.,  155 ;  118  Mass.,  362 ;  66  Pa.  St., 
242  ;  97  IT.  S.,  668  ;  5  Am.  Rep.,  341,  384  (66  Pa.,  41) ; 
6  Am.  Rep.,  517  (49  N.  H.,  240) ;  12  Am.  Rep..  698  (109 
Mass.,  315). 

STUYVESANT  v.  THE  SAME. 

In  this  the  pleas  were  substantially  the  same 
as  in  the  3d  cause. 

Judgment  for  the  plaintiffs  below,  on  general 
demurrer  to  all  the  above  pleas,  and  joinder. 

The  four  causes,  involving  nearly  the  same 
points,  were  argued  together. 

Mr.  G.  Griffin,for  the  plaintiffs  in  error.  There 
was  no  finding  or  adjudication  in  the  by-law 
passed  by  the  defendants  in  error,  that  it  was 
necessary  to  prevent  the  interment  of  the  dead 
in  the  parts  of  the  city  to  which  the  by-law  ap- 
plied ;  nor  is  there  any  averment  of  necessity  in 
the  declaration.  This  is  a  fatal  defect,  both  in 
the  by-law  and  the  declaration.  The  Statute, 
2  R.  L.,  445,  sec.  267,  under  which  the  by-law 
professes  to  have  been  made,  is  guarded  and 
express.  "  If  they  find  it  necessary,"  the  Cor- 
poration are  to  pass  by-laws  to  prevent  inter- 
ments. Such  necessity  is  traversable  ;  and  not 
being  found  in  the  by-law,  should,  at  least,  be 
put  forward  by  the  declaration,  in  such  a  shape 
that  a  jury' could  pass  upon  it.  The  defend- 
ants are  bound  by  the  Statute,  and  cannot  go 
back  to  the  charter.  (12  Johns.,  122.)  By  the 
Statute,  the  Corporation  could  exercise  this 
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power  only  on  condition  that  it  was  necessary. 
They  acted  under  a  delegated  authority  depend- 
ing on  a  condition  precedent.  (Co.  Litt.,  204 
a.)  Who  are  to  judge  whether  the  condition 
has  arisen?  Grant  that  the  Corporation  are  the 
judges,  and  that  from  their  decision  there  was 
no  appeal  ;  yet,  passing  the  by-law,  is  not,  per 
te,  a  finding  of  the  necessity.  The  by-law  is 
evidence  of  nothing  more  than  it  recites. ' '  Find- 
ing "  means  an  expression  on  the  record.  For 
aught  that  appears,  this  by-law  was  founded 
on  expediency  merely.  No  presumption  is  to 
be  indulged  in  favor  of  a  penal  law.  Suppose 
it  had  depended  on  some  other  contingency,  as 
589*]  that  the  population  *of  the  city  should 
amount  to  200,000;  could  the  Corporation  pass 
the  law  without  finding  such  a  contingency  ex- 
pressly? Can  they  pass  this  law  in  the  same 
general  form  as  they  do  their  common  ordi- 
nances? There  is  no  difference  between  the 
manner  of  executing  this  and  any  other  power 
conferred  on  an  individual.  The  will  of  the 
donor  must  be  followed.  This  is  a  naked  power, 
and  should  be  strictly  followed.  (1  Ves.,  Sr., 
306  ;  2  Id.,  79;  Sugd.  Pow.,  278  ;  1  Atk.,  558  ; 
1  Vern.,  340 ;  1  Rep.,  173  ;  3  East,  410  ;  3  Cas. 
in  Ch.,  55  ;  2.Freem.,  193  ;  2  P.  Wms.,  506  ; 
Cro.  Car.,  335.)  The  court  can  not  see  judicially 
that  this  by-law  was  necessary.  They  cannot 
see  the  necessity,  unless  it  appear  on  the  face 
of  the  by-law.  (2  Gall.,  519;  Cowp.,  26;  3 
Yeates,  54.)  Besides,  the  jurisdiction  of  a  court 
must  appear  upon  the  declaration.  This  Cor- 
poration are  like  a  court  of  limited  jurisdic- 
tion. (3  Yeates,  54.) 

But  the  by-law,  if  perfect  in  form,  is  uncon- 
stitutional. The  Legislature  of  this  State  could 
not  confer  the  power  to  pass  it.  We  disclaim 
any  attempt  to  interfere  with  the  decision  of 
this  court  in  Corp.  of  The  Brick  Presb.  Church 
v.  Corp.  of  N.  T.,  5  Cow.,  538.  The  constitu- 
tionality of  the  by-law  was  not  questioned  in 
that  case;  but  the  point  was  expressly  waived. 
Both  the  charter  of  KingWilliam,and  the  deed 
from  the  Corporation,  grant  the  premises  in 
question  expressly  for  the  purpose  of  being 
used  as  churchyards  for  interring  the  dead, 
with  the  incidental  profits.  The  ancient  seisin 
of  the  Corporation, pleaded  by  the  defendants, 
was  for  the  same  purpose,  attended  with  the 
like  profits.  The  defendants  acted  as  sextons, 
deriving  their  rights  from  the  Corporation;  and 
in  some  of  these  cases  there  is  a  vested  right  to 
family  burying  grounds  shown  to  have  been 
derived  from  the  Corporation.  Here  are  vari- 
ous vested  rights,  in  one  case  derived  directly 
from  the  defendants  in  error,  and  their  exer- 
cise sanctioned  by  their  covenant.  We  need 
hardly  remark  that  any  statute  violating  the 
Constitution  of  this  State  or  of  the  U.  S.  ,is  void, 
and  may  be  declared  a  nullity  by  any  branch 
59O*]  of  *the  judiciary  who  are  called  upon 
to  enforce  it.  This  rule  is  now  perfectly  well 
settled.  (1  Cr.,  137.)  Laws  impairing  the  ob- 
ligation of  contracts  are  declared  void  by  the 
10th  section  of  the  first  article  of  the  Federal 
Constitution.  (1  R.  L.,  19.)  A  grant  is  a  con- 
tract executed  within  the  meaning  of  the  Con- 
stitution. (6  Cr.,  87,  136,  el  seq.;  4  Wh.,  518  ; 
9  Cr.,  282.)  The  charter  of  King  William  con- 
ferred a  franchise,  which  is  a  kind  of  incorpo- 
real hereditament.  (4  Wh.,  683,  684,  699,  per 
Story,  J.) 
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Let  it  not  be  said  that  this  by-law  is  a  mere 
regulation  of  the  right  to  inter.  It  is  an  abo- 
lition— an  attempted  revocation  of  a  charter  ;  a 
repeal  of  that  charter  on  the  ground  of  ex- 
pediency ;  a  repeal  of  the  very  contract  on  the 
part  of  the  Corporation;  a  repeal  of  the  con- 
tracts between  the  churches  and  the  vault  hold- 
ers. In  Brick  Presb.  Church  v.  Corp.  of  N.  Y. , 
5  Cow.,  538,  the  covenants  of  the  defendants 
were  holden  to  be  destroyed  by  their  own  by- 
law, that  being  yielded  to  by  both  parties  as 
valid.  Here  the  constitutional  power  is  ques- 
tioned. 

We  ask  again:  can  these  rights  be  not  only 
devested,  but  that  without  compensation  ?  We 
are  taught  the  contrary,  even  where  the  taking 
is  for  public  use,  not  only  by  the  Constitution 
of  the  U.  8.  (Amendments,  art.  5,  1  R.  L.,  26), 
but  by  our  own  State  Constitution.  (Const. 
N.  Y..  art.  7,  sec.  7.)  Indeed  we  are  taught 
the  same  lesson  by  the  laws  of  the  most  des- 
potic governments.  The  most  celebrated  writers 
on  general  law  all  agree  that  such  a  measure 
is  contrary  to  the  fundamental  principles  of 
civil  society.  (Gro.  lib.,  3,  ch.  20,  sec.  7  ; 
Puff.,  b.  8,  ch.  5,  sec.  7  ;  Bynk.,  b.  2,  ch.  15  ; 
Vat.,  b.  1,  ch.  20,  sec.  244.)  We  concede  that 
the  public  weal  is  a  paramount  consideration, 
but  compensation  must  be  allowed.  Vattel,  in 
the  section  quoted,  likens  the  case  to  the  throw- 
ing of  merchandise  overboard  in  a  storm  to  save 
the  vessel.  The  masterly  opinion  of  Patterson. 
J.,  in  the  case  of  Home's  Lessee  v.  Dorrance,  2 
Dall.,  304,  shows  with  what  vigilance  this  right 
of  private  property  is  guarded.  The  statute 
*shouldhave  embodied  a  provision  for  L*591 
assessing  and  paying  a  compensation  either  by 
the  State  or  the  Corporation.  This  cannot  be 
doubted,  if  the  present  be  a  case  within  the 
Constitution.  The  only  doubt  which  has  ever 
been  expressed  is,  whether  an  officer  acting  un- 
der such  a  defective  provision  is  liable.  Rog- 
ers v.  Bradshaw,  20  Johns.,  744,  per  Kent, 
Chancellor.  The  same  Chancellor  fully  yielded 
the  doctrine  for  which  we  contend  in  Gardner 
v.  Trustees  of  N.,  2  Johns.,  Ch.,  162.  The 
right  claimed  here  may  be  likened  to  one  of 
fishery  or  of  way. 

The  length  of  time  during  which  the  right 
claimed  has  been  enjoyed,  should  have  a  deci- 
sive influence  upon  the  question.  Can  we  now, 
at  this  late  day,  be  ousted  as  guilty  of  a  nui- 
sance ?  The  long  acquiescence  of  the  Corpora- 
tion and  of  the  State  should  conclude  both.  (1 
Camp.,  260;  4  Id.,  16;  3  Serg.  &  R.,  509;  6 
Com.  Dig.,  Prescription  E;  Peake  N.  P.,  91.) 

The  Legislature  cannot  take  away  a  single 
attribute  of  private  property,  without  remu- 
neration. (2  Johns.  Ch.,  166,  167;  7  Cr.,  164; 
16  Mass.,  36;  17  Johns.,  195,  215.) 

To  sustain  this  action,  it  must  be  maintained 
that  whenever  the  exercise  of  a  private  right 
becomes  a  nuisance,  it  may  be  taken  away.  We 
might  concede  that  doctrine  with  safety,  and 
say  interment  here  has  not  been  pronounced  a 
nuisance.  But  take  the  broader  ground,  and 
suppose  the  contrary.  Still,  we  answer,  not 
even  the  exercise  of  a  right,  which  becomes  a 
nuisance,  will  warrant  its  destruction  without 
indemnity.  The  public  good  is  paramount. 
This  is  exemplified  in  taking  of  land  for 
roads  and  canals,  but  land  thus  taken  must 
be  paid  for.  Is  it  not  the  same  thing  whether 
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the  public  good  is  to  be  promoted  by  taking 
the  use  of  property  for  public  benefit,  or  de- 
stroying the  property  for  the  same  purpose  ? 
Does  it  differ  the  matter  by  calling  the  latter 
the  removal  of  an  evil?  This  is  still  the  case 
of  Vattel's  ship  in  the  storm.  Suppose  a  cluster 
of  wooden  buildings  in  the  city,  the  recepta- 
cles of  poverty  and  filth  ;  that,  in  the  opinion 
of  physicians,  they  must  be  removed,  to  pre- 
592*]  serve  *the  health  of  the  neighborhood. 
The  fact  of  their  being  such  nuisance  would 
not  warrant  a  removal  without  compensation. 
People  v.  Plait,  17  Johns.,  195.  The  case  cited 
is  in  point.  It  was  the  case  of  a  nuisance.  You 
cannot  look  into  the  comparative  pressure  of 
exigencies  to  determine  the  question  of  re- 
moval. They  all  stand  on  the  same  ground.  We 
do  not  insist  on  this  doctrine  as  to  things  which 
were  originally  nuisances — gaming  houses,  for 
instance ;  but,  to  preserve  private  right.it  should 
be  rigidly  enforced  as  to  everything  which  the 
public  has  rendered  so  by  its  own  acts;  as  by 
encouragement  held  out  to  a  dense  population. 
There  must  be  loss.  But  why  should  we  be 
the  sole  loser?  The  fault  is  not  on  our  side. 
That  very  public  which  now  interferes  with 
our  right  held  out  to  us  the  assurance  of  pro- 
tection, and  bound  us  to  the  duty  of  using  the 
places  in  question  as  cemeteries.  Many  ordi- 
nances of  the  Corporation  may  doubtless  be 
cited  which  are  mere  regulations  of  private 
rights,  and  which  have  been  acquiesced  in  as 
such.  No  doubt  a  mere  act  or  regulation  is 
binding.  This  distinction  was  recognized  in 
Sturges  v.  Crowninshield,  4  Wh.  200,  et  seq., 
per  Marshall,  Ch.  J.\  and  is  a  familiar  doctrine 
among  writers  on  public  law.  Vattel,  b.  1,  ch. 
20,  sec.  246,  makes  the  distinction  that  the  sov- 
ereign may  regulate,  but  not  abolish  the  use  of 
the  subject's  goods.  The  Legislature  could 
not,  for  instance,  deny  the  owner's  right  to  till 
his  land  or  convert  it  to  the  purposes  of  build- 
ing, without  just  compensation.  They  can- 
not forbid  the  owner's  building  on  his  own 
land,  though  they  can  regulate  the  height  of 
his  house.  In  the  case  before  the  court  they 
may  fix  the  time  of  interment,  the  hour  of  the 
day ;  but  here  they  profess  to  take  away  the 
whole  right.  Such  is  the  nature  of  our  prop- 
erty that  no  other  use  can  be  made  of  these 
lands.  The  pleas  show  that  they  are  held  for 
the  sole  and  only  purpose  of  interments.  When 
these  cease,  the  whole  right  is  gone. 

At  any  rate,  the  defendants  in  error  are  es- 
topped from  claiming  a  penalty  for  interring, 
in  that  part  of  the  premises  in  question  held 
under  them;  and  as  to  which  they  haveguar- 
593*]  antied  *the  right  of  interment  by  their 
express  covenant.  (Co.  Litt.,  352  ay  Com. 
Dig.,  Estoppel  ;  9  Cr. ,  53,  per  Story,  J.)  In  the 
case  of  Brick  Pres.  Church  v.  Corp.  of  N.  Y.,5 
Cow.,  538,  this  court  held,  it  is  true,  that  the 
covenant  of  the  Corporation  might  be  annulled 
by  their  own  law.  But  the  question  did  not 
arise  as  to  the  effect  of  such  a  covenant  upon 
the  penalty  imposed  by  their  law,  contrary  to 
the  terms  of  the  covenant. 

Mr.  M.  Ulshoeffer,  contra.  The  particular 
objection  as  to  those  premises  gran  ted,  and  said 
to  be  protected  by  the  covenant  of  the  Corpo- 
ration is  disposed  of  by  the  case  of  Brick  Pres. 
Church  v.  Corp.  of  N.  Y.,  5  Cow.,  538,  540. 
That  case  settles  the  doctrine,  that  though  the 
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Corporation  might  grant,  they  might  in  another 
capacity,  as  a  Legislature,  repeal  tbeir  grant 
and  the  covenants  by  which  it  was  fortified. 
They  have  the  same  power,  in  this  respect,  as 
the  State  Legislature.  That  power  also  ex- 
tends, a  fortiori,  to  the  grant  from  King  Will- 
iam and  all  the  rights  derived  from  either  of 
the  grants  in  question.  So  with  regard  to  the 
prescriptive  rights  set  up.  As  to  the  grant  and 
covenant  of  the  Corporation,  Fairtitle  v.  Gil- 
bert, 2  T.  R.,  169,  was  considered  decisive  by 
the  court.  The  Gov.  &  Co.  &c.,  v.  Meredith,  4 
T.  R.,  794,  was  not  adverted  to.  If  it  be  ad- 
mitted, as  it  must  be,  that  the  grant  from  King 
William  gives  no  greater  right  than  one  from 
an  individual  (9  Cr.,  52),  and  we  contend  for 
nothing  more,  the  answer  to  the  case  founded 
on  this  is  equally  plain. 

It  is  agreed  that  we  cannot  go  back  to  the 
charter,  but  must  rely  for  our  power  on  the 
Statute.  (19  Johns.,  248.)  That  part  of  the  dec- 
laration referring  to  the  charter  may  be  strick- 
en out  as  a  surplusage.  It  will  not  vitiate  the 
pleading.  (1  Chit.  PL,  232-4.)  The  Statute, 
2  R.  L.,  445,  sec.  267,  on  which  we  rely,  is  a 
public  Act,  of  which  the  court  will  take  judi- 
cial notice.  (2  R.  L.,  460,  sec.  315.) 

As  to  the  main  ground,  therefore,  the  ques- 
tion we  make  is,  whether  the  by-law  be  sus- 
tainable under  the  Act  of  the  *Legisla-[*594 
ture.  (2  R.  L.,  445,  sec.  267.)  We  contend  that 
it  is.  We  view  it  as  a  mere  municipal  regula- 
tion, the  power  of  making  which  will  be 
seen,  on  looking  into  the  Statute  (the  whole  of 
which  is  declared  by  sec.  315,  before  quoted,  a 
public  Act),  to  be  incident  to  the  defendants  in 
error,  as  a  Corporation. 

Hence,  it  was  not  necessary  to  show,  either 
in  the  declaration  or  otherwise.that  the  prohibi- 
tion of  interments  was  necessary.  An  averment 
of  this  kind  would  be  immaterial  and,  if  made, 
we  could  not  be  called  on  to  establish  it  in 
proof.  It  could  not  be  put  in  issue,  nor  any  ad- 
vantage taken  on  demurrer  of  a  formal  defect 
in  the  allegation.  (2  East,  452  ;  3  Johns.,  206.) 
Suppose  the  fact  to  be  traversed  ;  what  would 
the  jury  be  called  on  to  decide  ?  Whether  the 
law  was  legal  ;  or,  in  other  words,  whether  it 
was  necessary.  This  could  only  be  decided  by 
the  Common  Council.  Had  the  fact  been  al- 
leged, it  would  doubtless  have  been  traversed  ; 
but  the  traverse  would  have  been  idle,  since  the 
decision  of  theCommonCouncil  was  conclusive. 

The  form  of  this  action  has  not  yet  been  dis- 
puted ;  nor  can  it  be.  Debt  is  the  proper  ac- 
tion for  the  penalty  of  a  by-law.  (3  Cai. ,  30  ;  3- 
Bl.  Com.,  154,  158.)  It  makes  no  difference, 
that  the  action  is -for  a  tort.  (1  T.  R.,  462  ; 
Cowp.,  382.) 

No  adjudication  of  necessity  was  requisite 
in  the  by-law  itself.  Goszler  v.  Corp.  of  G.,  ft 
Wh.,  595.  Penal  laws  passed  for  beneficial  pub- 
lic purposes  are  to  be  construed  liberally.  (1£ 
Johns.,  498;  1  Bl.  Com.,  88  ;  7  Johns.  Ch., 
342.)  The  object  of  the  Statute  is  to  be  consid- 
ered. Neither  the  preamble  (8  Mod.,  144),  nor 
title  (6  Mod.,  62),  make  part  of  a  law.  The  law 
is  perfect  without  either ;  and  they  need  not 
even  be  noticed  in  pleading.  Bac.  Abr.,  Stat- 
ute, L,  pi.  3;  Re»publica  v.  Caldwell,  1  Dall., 
150,  is  in  point,  that  the  expediency  of  a  law 
cannot  be  made  the  subject  of  inquiry  before 
a  jury.  The  idea  of  a  technical  nuisance  has 
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never  been  started  in  relation  to  these  church- 
yards. It  was  not  necessary,  to  warrant  the 
J>95*]  law,  that  they  should  become  *actual 
nuisances.  The  provision  is  cautionary  and 
preventive.  No  other  character  is  contended 
for.  If  there  was  danger  of  disease  being  en- 
gendered, the*  interference  of  the  Common 
Council  was  necessary,  within  the  meaning  of 
the  Act.  The  word  does  not  import  absolute 
physical  necessity.  It  is  synonymous  with  need- 
ful or  expedient.  (7  Johns.  Ch.,  840,  per  Kent, 
Chancellor.) 

But  whatever  may  be  the  meaning  of  the 
word  "  necessary"  in  this  statute,  all  dispute  is 
putatrest  by  the  flndingof  the  Common  Coun- 
cil. They  were  the  judges.  It  is  said  they 
have  not  adjudicated  expressly.  We  answer 
that  such  adjudication  is  to  be  inferred  and  in- 
tended from  the  fact  of  their  passing  the  by- 
law. Necessity  is  conclusively  proved  by  an 
inferred  adjudication.  This  alone  is  a  full  an- 
swer to  all  objection  founded  on  the  form  of 
the  by-law,  and  it  rests  upon  the  highest  au- 
thority. We  refer  to  the  late  case  of  Martin  v. 
Mott,  12  Wh.,  19,  and  the  course  of  reasoning 
there  taken  by  the  court  as  conclusive,  upon 
this  view  of  the  case.  The  cases  cited  on  the 
other  side,  to  show  that  a  corporation  must 
show  a  compliance  in  fact  with  everything 
preliminary  to  the  exercise  of  their  power,  go 
on  the  ground  that  they  had  no  right  to  judge 
of  such  facts.  They  were  traversable  as  con- 
stituting the  jurisdiction  of  the  body.  The  au- 
thority of  these  cases  is  not  denied  :  but  we  an- 
swer by  showing  our  case  to  be  one  where  the 
Corporation  are  themselves  made  the  absolute 
judges,  and  where  they  have  passed  in  judg- 
ment upon  the  very  point  submitted  ;  and  we 
show  that  fact.  Bush  v.  Seabury,  8  Johns., 
418,  was  the  case  of  a  by  law  sustained  upon 
much  slighter  grounds  than  those  bn  which  the 
law  in  question  rests.  So  in  Pierce  v.  Bartrum, 
Cowp.,  269.  And  several  by-laws  much  more 
objectionable  than  the  present,  will  be  found 
to  have  been  sustained,  by  a  reference  to  Com. 
Dig.,  By-law,  B,  3.  Here  is  a  specific  power. 
That  was  thought  necessary,  though  the  by- 
law was  equally  within  the  general  one  of 
regulation.  By  Art.  I.,  sec.  8,  of  the  Constitu- 
tion of  the  U.  S.,  Congress  have  power  to 
regulate  commerce  with  foreign  nations.  Un- 
596*]  der  this  power,  Congress  *have  passed 
laws  limiting  ports  of  entry.  Under  this  power 
they  passed  a  general  embargo,  without  lim- 
itation as  to  time,  which  was  sustained  by  the 
judiciary.  U.  8.  v.  Brigantine  William,  2  Hall's 
L.  J.,  255.  The  law  in  question  stands  on  the 
ground  of  a  quarantine  or  health  law,  the  pow- 
«r  to  pass  which  by  the  State  has  often  been 
recognized.  (9  Wh.,  205  ;  3  Cow.,  713.)  These, 
and  the  like  powers  are  very  familiar  in  corpo- 
rate legislation.  (1  Salk.,  192;  1  Kyd  Corp., 
47.)  No  matter  how  long  the  use  of  the  thing 
has  existed.  When  the  law  comes  in  and  de- 
clares that  use  a  nuisance,  it  ceases  to  be  law- 
ful. If  otherwise,  most  laws  on  the  subject 
of  nuisance  would  be  abortive.  They  are  sel- 
dom passed  till  the  evil  actually  arises.  Sup- 
pose a  house  erected  for  the  purposes  of  an  inn 
or  ordinary  ;  but  the  commissioners  of  excise 
refuse  a  license ;  this  would  be  equally  uncon- 
stitutional. The  grants  in  question  gave  no 
greater  right  to  the  defendants. 
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If  the  regulation  be  valid,  there  can  be  no 
claim  for  compensation.  No  instance  has  been 
shown,  and  none  can  be  found,  of  a  law  pro- 
viding compensation  for  an  injury  arising  from 
a  mere  regulation.  In  all  the  cases  of  compen- 
sation cited  the  property  was  either  entered 
upon  or  taken  i  Here  was  no  entry  ;  no  evic- 
tion. 

This  law  cannot  be  called  an  interference 
with  private  property,  any  more  than  our  fire 
laws.  These  regulate  the  height  of  houses. 
Commissioners  of  Excise,  even  in  the  country, 
are  allowed  to  judge  of  the  place  where  a  tav- 
ern is  to  be  kept.  (14  Johns.,  231.)  This  may 
interfere  seriously  with  contracts  between  les- 
sor and  lessee.  A  similar  power  exists  as  to 
lottery  offices  and  groceries  in  the  city.  In 
these  and  the  like  public  regulations,  no  prop- 
erty is  taken.  The  owners  are  presumed  to  be 
compensated  for  their  particular  inconvenience 
by  the  benefit  arising  from  the  care  of  a  vigi- 
lant police.  The  party  enters  into  his  own  con- 
tract, and  must  abide  the  law.  The  interdic- 
tion here  is  general,  as  well  in  regard  to  the 
churchyards  as  other  grounds.  Is  it  bad  as  to 
the  former;  but  good  as  to  the  latter  ?  Non 
constat,  but  the  vaults  are  full.  *  People  [*597 
v.  Plait,  so  much  relied  on  by  the  adverse 
counsel,  turned  entirely  on  the  question  wheth- 
er the  stream  was  navigable.  Had  it  been  so, 
the  right  of  fishery  would  have  been  impliedly 
reserved  by  the  grant.  That,  however,  was 
the  case  of  a  supposed  nuisance  by  which  the 
public  was  deprived  of  a  right.  It  turned  out 
that  they  had  no  such  right  and,  therefore,  it 
was  not  a  nuisance.  Suppose  the  private  dam 
and  pond  in  that  case,  had  affected  the  health 
of  the  neighborhood;  it  might  have  been  abated 
as  a  public  nuisance. 

In  any  view  which  has  been  or  can  be  taken 
of  this  law,  it  cannot  be  said  to  impair  the  obli- 
gation of  contracts,  within  the  meaning  of  the 
Constitution  of  the  U.  S.  The  argument  be- 
fore used,  that  here  has  been  no  appropriation 
of  property  to  the  public  use,  is  a  conclusive 
answer.  The  question  is,  how  far  the  Corpora- 
tion may  interfere  under  their  regulating  pow- 
ers. No  right  is  devested;  no  right  of  entry  is 
given.  The  law  contents  itself  with  taking 
away  the  use  of  property  in  a  particular  man- 
ner, as  being  pernicious  to  the  public  health. 
There  are  various  corporate  laws  never  yet 
questioned  as  impairing  the  obligation  of  con- 
tracts, more  extensively  controlling  the  use  of 
private  property  than  the  one  in  question. 
[The  counsel  adverted  to  various  instances,  and 
gave  references  in  proof  of  this  proposition.] 
The  power  in  question  is  a  legislative  power, 
which  must,  on  the  subject  of  regulation,  be 
transcendent.  The  Legislature  are  the  judges, 
and  their  decision  must  be  conclusive.  Even 
a  general  law  to  prevent  the  growing  of  grain 
throughout  the  State,  however  despotic,  could 
not  be  disobeyed  as  wanting  constitutional  val- 
idity. 

Mr.  P.  A.  Jay,  same  side.  After  all  that  has 
been  said  by  the  opening  counsel,  we  are  still 
left  to  ask,  where  are  the  boundaries  within 
which  he  wpuld  confine  the  power  of  the  Legis- 
lature in  respect  to  police  regulations?  To 
maintain  his  argument,  it  seems  necessary  for 
him  to  assume  that  every  vested  right  in  prop- 
erty is  illimitable;  at  least  that  it  can  in  no 
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way  be  interfered  with,  unless  compensation 
598*J  *is  made;  that  without  this,  nolawcan 
be  passed  forbidding  the  devotion  of  property 
to  a  use  which  was  once  lawful.  It  seems  to 
be  supposed  that,  especially  in  the  case  before 
the  court,  inasmuch  as  the  use  of  the  burial 
grounds  was  limited  to  the  purpose  of  inter- 
ment, and  cannot  be  devoted  to  any  other,  no 
police  law  can  be  passed  which  shall  prevent 
the  particular  use;  because  it  amounts  to  a  de- 
vesting  of  the  whole  right. 

It  has  not  been  denied  that,  if  the  Act  of  the 
Legislature  be  valid,  the  Corporation  have  a 
derivative  power  equal  to  that  of  the  Legisla-. 
ture  itself;  and  we  have  only  to  inquire  what 
is  the  power  of  the  latter?  They  have  a  gen- 
eral power.  All  not  expressly  excepted,  or 
withholden  from  them  by  the  Constitution,  is 
granted.  The  right  to  the  exercise  of  any  pow- 
er by  them,  will  be  questioned  with  great  cau- 
tion, especially  when  it  is  seen  to  have  been 
exercised  for  a  long  course  of  years,  and  con- 
curred in  by  the  greatest  jurists.  Hardly  a 
session  of  the  Legislature  passes  without  some 
law  as  injurious  to  private  property  as  the  one 
under  discussion. 

Is  the  Corporation  disabled  to  forbid  inter- 
ments.because  A  has  made  the  grant  of  a  pow- 
er to  inter?  Take  the  case  of  a  grant  by  the 
same  A,  of  liberty  to  use  a  building  as  a  pow- 
der-house in  a  populous  part  of  the  city.  All 
a  man  has  to  do  is  to  make  a  contract,  and  his 
nuisance  is  irremovable.  A  vessel  contracts  to 
sail  to  the  West  Indies;  but  a  law  comes  and 
makes  the  voyage  unlawful.  The  owner  is 
ruined.  Was  it  ever  heard  that  he  might  de- 
mand compensation  ?  Such  a  doctrine  would 
not  merely  limit;  it  would  abolish  the  power 
of  the  Legislature.  When  the  law  declares  a 
contract  unlawful,  the  parties  are  discharged. 
The  statute  is  a  release.  This  law  is  not  void 
within  the  Constitution  of  theU.  S.  The  per- 
formance becomes  impossible.  If  the  fee  sim- 
ple itself  was  not  exempt  from  regulation,how 
can  a  part  carved  out  of  it  become  so  ?  The 
injury  of  property  is  incident  or  consequen- 
tial to  the  regulating  power;  and  we  see  in  this 
statute  only  the  regulating  quality;  not  that  of 
abolition,  except  in  the  result.  The  time,  the 
599*]  manner,  the  extent,  *are  all  matter  of 
regulation,  and  may  all  tend  to  impair  the 
value  of  contracts.  Interments  are  not  abso- 
lutely prohibited  by  this  law;  though  by  the 
penalty,  it  operates  to  limit  the  number.  The 
law  is,  beside,  confined  to  but  a  part  of  the 
city. 

The  necessity  of  the  law  is  surely  out  of 
question  here.  The  caseof  Rex  v  CroJee,CoMvp., 
26,  relied  on  to  show  that  an  adjudication  is 
necessary,  was  on  certiorari  to  the  Quarter  Ses- 
sions, to  remove  a  judicial  proceeding.  The 
court  below  did  not  adjudge  that  the  property 
taken  was  necessary  for  a  certain  purpose — an 
ingredient  in  the  right  of  one  of  the  parties. 
There  was  error,  therefore,  on  the  record.  But 
it  was  a  judicial,  not  a  legislative  proceeding. 
The  same  answer  applies  to  the  quotation  from 
Gallison,  519,  which  was  the  case  of  The  Mar- 
garetta.  A  judicial  power,  in  the  remission  of 
penalties,  was  imperfectly  exercised  by  the 
Secretary  of  the  Treasury.  He  had  not  stated 
his  premises.  In  Commissioners  of  Southwark 
v.  Neil,  3  Yeates,  34,  the  by-law  had  gone  be- 
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yond  the  subject-matter.  It  was  authorized 
by  statute  as  to  public  property  only,  but  it 
related  to  private  property.  That,  too,  was  a 
case  on  cerliorari  to  a  justice,  who  was  held 
improperly  to  have  determined  in  favor  of  the 
by-law. 

The  parallel  between  the  power  of  this  Cor- 
poration and  a  private  power  of  attorney,  is  not 
a  just  one;  but  if  it  were,  the  present  cannot 
be  called  a  naked  power.  The  officers  and  peo- 
ple of  the  Corporation,  both  have  an  interest 
in  its  exercise. 

We  have  said  this  is  a  legislative,  not  a  judi- 
cial power.  Grant  that  it  is  limited.  So  is  the 
legislative  power  of  Congress.  They  are  em- 
powered in  certain  cases  to  pass  such  laws  as 
are  necessary.  Did  it  ever  occur  to  counsel, 
that  in  pleading  a  law  of  the  U.  S.  it  was  es- 
sential to  aver  and  try  the  necessity  of  the  law, 
or  show  that  the  law  itself  stated  the  necessi- 
ty ?  Gentlemen  mistake  the  meaning  of  the 
word  "  necessary,"  as  used  here.  It  is  synony- 
mous with  "  convenient "  or  "useful."  (5  Wh., 
413;  Bynk.,  b.  2,  ch.  14.)  At  any  rate,  the 
want  of  showing  *this  necessity  cannot  [*6OO 
be  taken  advantage  of  by  general  demurrer. 
The  Corporation  are  to  pass  this  law  when 
they  find  it  necessary.  To  find  is  to  discover 
something  new.  Such  is  evidently  the  sense 
in  which  it  is  here  used.  It  intimates  a  legal 
decision  and  is,  therefore,  used  in  a  technical 
sense,  only  when  applied  to  the  verdict  of  a 
jury. 

Neither  the  seisin  nor  use  set  up  in  some  of 
the  pleas  can  exempt  the  property  from  the 
operation  of  the  by-law.  The  same  things 
would  exempt  all  the  property  in  the  city. 
Nor  can  the  right  depend  on  the  length*  of 
time.  Title  by  prescription  is  no  better  than 
title  by  grant.  Suppose  this  a  case  of  manu- 
factures, dangerous  as  causing  fire,  which  may 
be  regulated  or  prevented  by  various  corpora- 
tions (vide,  for  instance,  2  R.  L.,  468,  and  4 
L.  N.  Y.,  137  a).  Would  the  objection  of 
seisin  or  use  be  listened  to  for  a  moment  ?  Yet 
the  power  exercised  here  is  obviously  the  same 
conferred  in  those  cases.  It  was  never  intended 
by  the  Constitution  of  the  U.  S.  that  any  two 
persons  might,  by  their  own  acts,  impair  the 
power  of  the  Legislature  to  secure  the  public 
safety  or  health. 

What  is  meant  by  the  U.  S.  and  State  Con- 
stitutions, when  they  speak  of  taking  private 
property  for  public  use  ?  The  power  of  the 
sovereign  over  the  property  of  the  subject  is 
reducible  to  three  heads  :  the  power  of  regu- 
lating, the  power  of  taxing,  or  the  power  of 
transcendental  propriety,  *'.  e.,  the  power  to 
take  the  property  of  the  subject  for  the  use  of 
the  State.  Such  is  the  division  of  Puffendorf 
and  Vattel  in  the  chapters  to  which  the  open- 
ing counsel  referred.  Puffendorf  (b.  8,  ch.  5, 
sec.  3)  mentions  a  law  of  Rome  forbidding  any 
one  to  dig  ore  of  any  kind  in  Italy,  though 
that  country  abounded  with  ore  of  all  kinds. 
This  was  holden  good  as  a  regulating  law. 
Vattel,  at  sec.  255  of  the  chapter  quoted  on 
the  other  side,  mentions,  as  within  the  same 
power,  the  prohibition  of  planting  vines  in 
fields  proper  for  tillage.  There  is  a  distinction 
between  a  tyrannical  law  and  one  which  is 
void.  A  part  of  this  property  is  none  the  more 
exempt  from  regulation  because  it  was  trans- 
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f erred  from  a  sovereign  (William  III.)  to  his 
subject.  The  moment  it  passed  into  the  hands 
6Ol*]of*the  subject  it  stood  on  the  same 
footing  as  any  other  private  property.  Grotius 
puts  this  very  case.  The  same  remark  applies  to 
the  land  claimed  under  the  Corporation.  They 
could  not,  by  any  act  of  theirs,  control  even 
their  own  legislative  power.  This  does  away 
with  the  idea  of  estoppel.  (6  Wh.,  593;  5 
Cow.,  538.) 

If  the  by-law  be  valid  in  part,  it  is  so  in  toto; 
for  the  penalty  as  well  as  in  any  other  respect. 

Mr.  Ultfweffer  added  to  the  authorities  be- 
fore cited  1  Johns.,  88,  and  12  Mass.,  443. 

Mr.  T.  A.  Emmet,  in  reply.  It  is  conceded 
that  this  by-law  must  be  rested  on  the  statute. 
But  the  statute  gives  the  power  restrict!  vely, 
and  it  must  be  exercised  so.  By  the  use  of 
affirmative  words,  the  statute  implies  a  nega- 
tive ;  if  not  necessary,  the  power  is  not  to  be 
exercised.  The  parties  differ  in  the  construc- 
tion of  the  statute.  The  construction  put  upon 
it  by  the  plaintiffs  in  error  makes  it  good ;  the 
construction  of  the  defendants  in  error  makes 
it  void.  The  Legislature,  we  say,  did  not  con- 
template a  case  of  violating  vested  rights,  and 
they  cannot  be  violated.  In  all  the  various 
powers  conferred  by  the  section  upon  which 
this  question  arises  (and  they  are  numerous), 
the  statute  declares  the  Corporation  may  exer- 
cise them,  whenever  they  shall  deem  it  neces- 
sary and  proper,  thus  indicating  the  words  by 
which  they  mean  to  be  understood  as  giving 
the  right  to  judge  and  to  act  upon  expediency. 
The  case  of  interment  is  singled  out,  however; 
and  when  the  Legislature  reach  it,  in  its  order, 
they  declare  that  the  Corporation  may  regulate 
it  upon  the  previous  grounds  of  expediency  ; 
but  they  add,  "or,  if  they  find  it  necessary," 
they  may  pass  laws  preventing  the  interment, 
&c.  It  is  manifest  they  intended  to  impose  a 
greater  restriction  in  the  last  case.  Sometimes 
the  word  "necessary  "  does  mean  convenience  ; 
but  in  this  case  it  means  something  more.  The 
words  "necessary  and  proper"  apply  to  the 
laws;  the  word  "necessary"  alone  was  in- 
tended to  apply  to  the  thing  itself.  The  Cor- 
poration must  judge  it  something  more  than 
proper. 

GO2*]  *The  power  exercised  is  claimed  as 
a  regulating  power.  It  is  not  so.  Such  a  dis- 
tinction would  avoid  the  law.  If  a  regulating 
power,  its  exercise  must  be  general.  This  law 
says,  _"we  will  deny  interments  in  nineteen 
twentieths  of  the  city,"  and  then,  say  gentle- 
men, because  it  is  limited,  it  is  a  mere  regula- 
tion. The  same  consequence  follows  if  you 
leave  a  foot  of  the  city  untouched.  The  Act 
may  mean  the  solid  parts  of  the  city ;  but,  in 
the  fair  construction  of  law,  it  extends  to 
every  part.  All  other  regulating  and  restrain- 
ing powers  do  so.  Then  this  by-law  is  void, 
because  it  professes  to  reach  only  a  part. 
There  is  ample  room  for  regulation  under  this 
law,  without  prohibition.  Dying  of  an  in- 
fectious disease  forms  a  proper  subject  of  regu- 
lation. The  word  means  mode,  manner  or  cir- 
cumstance. The  doctrine  in  Martin  v.  Mott 
was  never  intended  to  apply  to  inferior  juris- 
dictions. It  was  a  case  of  the  President  of  the 
j.  S.  issuing  his  orders  as  a  military  chief/ 
Illustration  drawn  from  him  or  from  Congress  ! 
has  no  application.  Although  their  powers' 
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are  limited,  yet  they  enjoy  a  kind  of  preroga- 
tive, that  what  they  do  can  never  be  discussed 
and  questioned  between  them  and  the  subject. 
The  case  cited  disclaims  being  a  precedent  in 
matters  of  inferior  dignity,  and  which  are  not 
of  a  military  character. 

The  grants  in  question  were  not  only  of  a 
right  to  inter,  but  of  a  revenue  arising  from 
the  exercise  of  that  right.  Pees  and  perquis- 
ites were  granted.  Now,  suppose  a  by-law 
had  been  passed  that  no  fees  should  be  taken  ; 
would  this  be  valid  ?  Such  a  thing  would  not 
be  pretended.  Yet  the  same  thing  is  accom- 
plished in  the  instance  before  us.  Such  a 
thing  may  be  done  by  a  sovereign  in  the  exer- 
cise of  the  eminent  domain ;  but  even  there, 
not  without  compensation.  It  is  said  you 
must  pay  if  you  enter  upon  private  property, 
but  need  not  do  so  if  you  annihilate  it.  Not- 
able distinction  !  How  beneficial  to  the  sub- 
ject !  The  law  takes  from  one  his  fees  and 
emoluments,  or  his  rents  and  profits,  and  gives 
them  to  another.  He  would  hardly  be  satis- 
fied with  the  reason  assigned  against  compen- 
sation. 

*Where  the  ordinary  use  is  forbid-  f*6O3 
den,  of  the  subject  in  which  the  party  has;,the 
entire  interest,  he  may  still,  perhaps,  preserve 
its  value  by  turning  to  another  object.  But 
the  property  in  question  can  be  made  useful 
only  for  the  purpose  prohibited. 

The  time  during  which  a  business  has  been 
conducted  is  certainly  of  weight,  and,  in  this 
case,  we  contend,  conclusive  against  its  being 
condemned  as  a  nuisance.  In  Rex  v.  Neville, 
Peake  N.  P.  Gas.,  91,  93,  vide  note  at  end  of 
case,  the  carrying  on  of  a  trade  for  50  years, 
in  a  particular  place,  admitted  to  have  been 
otherwise  a  nuisance,  was  holden  not  to  be  so, 
on  the  ground  that  the  consent  of  the  inhabit- 
ants was  implied  by  their  long  acquiescence. 
Here  we  show  a  term  of  100  years. 

Curia.  It  was  conceded  by  the  counsel  for 
the  defendants  in  error,  that  the  power  of  the 
Corporation  to  pass  the  by-law  in  question 
must  rest  upon  the  Statute  of  1813,  2  R.  L. , 
445,  sec.  267,  which,  for  this  purpose,  super- 
sedes the  original  charter  of  the  city.  The 
statute  provided  that  the  defendants  in  error 
should  have  full  power  and  authority  to  pass 
such  by-laws  as  they,  from  time  to  time,  should 
deem  necessary  and  proper,  for  filling  up  and 
regulating  grounds,  yards  and  cellars,  for  fill- 
ing up  lots  adjoining  the  rivers,  for  compel- 
ling bulk-heads  to  be  made,  for  filling  up  slips, 
for  cleansing  privies  and  sinks,  "  and  for  regu- 
lating, or,  if  they  find  it  necessary,  preventing 
the  interment  of  the  dead  within  the  said  city." 
By  sec.  274,  2  R.  L. ,  447,  the  Corporation  are 
authorized  to  impose  penalties  for  disobedience 
of  their  by-laws  to  $250.  By  sec.  311,  Id. ,  460, 
an  action  for  penalties  not  before  particularly 
appropriated,  among  which  is  the  penalty  in 
question,  is  given  to  the  Corporation.  And 
the  last  section  (Id.,  460)  declares  the  statute 
to  be  public,  and  that  it  shall  be  liberally  ex- 
pounded and  construed  to  advance  its  ends. 

The  by-law  in  question  was  passed  in  1823, 
and  (without  adjudging  or  reciting  that  it  was 
necessary,  or  that  the  Common  Council  found 
it  to  be  so)  enacts  that  no  person  shall  deposit 
any  dead  body  in  any  grave,  vault  or  tomb, 
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OO4*]  *within  a  certain  part  of  the  city,  under 
the  penalty  of  $250.  The  defendants  respect- 
ively violated  this  law,  and  these  suits  were 
for  its  penalties,  for  which  the  Corporation 
had  judgment  in  the  court  below. 

The  estoppel  set  up  by  Coates,  in  relation  to 
North  Trinity  Churchyard,  cannot  avail  him. 
It  depends  on  the  question,  whether  the  de- 
fendants in  error  are  liable  on  their  deed,  in 
covenant.  If  so  liable,  they  might  possibly  be 
estopped,  on  the  ground  of  preventing  circuity 
of  action.  To  allow  them  to  oust  Coates,  or 
those  under  whom  he  claims,  or  do  what  is 
equivalent  to  an  ouster  by  their  by-law,  they 
being  liable  to  respond  in  damages  for  their 
act,  to  the  value  of  the  injury,  both  parties  be- 
ingconsidered  as  individuals'throughout,  would 
be  an  idle  thing.  But  if  here  be  a  covenant  for 
quiet  enjoyment,  it  is  repealed.  We  held  in 
Brick  Presby.  Church  v.  Gity  of  N.Y.,  5  Cow. , 
538,  in  relation  to  this  very  by-law,  that  it  re- 
pealed all  covenants  entered  into  by  the  Cor- 
poration incompatible  with  the  by-law:  that  it 
was  equivalent,  in  this  respect,  to  an  Act  of  the 
Legislature,  rendering  the  enjoyment  which 
was  the  object  of  the  covenant  unlawful. 

Nor  can  the  length  of  time  during  which 
property  has  been  used  for  a  particular  purpose, 
make  any  difference. 

All  these  demurrers,  therefore,  turn  on  two 

Questions  :  1.  Is  the  by-law  constitutional  ?  2. 
3  it  available  as  declared  on  ? 
It  was  conceded,  on  the  argument,  that  the 
Corporation  have,  in  general,  power  so  to  or- 
der the  use  of  private  property  in  the  city,  as 
to  prevent  its  proving  pernicious  to  the  citizens 
generally.  A  contrary  doctrine  would  strike 
at  the  root  of  all  police  regulations.  Vander- 
bilt  v.  Adams,  Tr.  of  Hospital,  7  Cow.,  349.  But 
a  distinction  was  attempted  between  the  inter- 
ests in  question  in  these  causes,  and  property 
owned  absolutely  by  an  individual,  which, 
when  one  use  is  forbidden,  can  be  turned  to  ac- 
count in  another  way.  In  this  case,  it  was  said 
the  property  is  confined  in  the  grant  to  the  pur- 
poses of  interment ;  and  if  this  particular  use 
6O5*]  be  *prohibited  by  the  law,  it  works  a 
total  destruction  of  the  right,  and  fails  in  the 
character  of  a  mere  regulation.  Such  is  un- 
doubtedly the  consequence,  so  long  as  the  by- 
law continues  in  force.  But  we  think  the  reply 
of  the  counsel  for  the  Corporation  conclusive. 
The  absolute  ownership  must  reside  some- 
where, and  it  should  not  be  in  the  power  of  the 
owner  so  to  cut  up  and  sub-divide  the  uses  of 
his  property,  as  to  evade  the  salutary  applica- 
tion of  police  powers.  A  lot  is  granted  as  a 
place  of  deposit  for  gun-powder,  or  other  pur- 
pose, innocent,  in  itself,  at  the  time  ;  it  is  de- 
voted to  that  purpose,  till,  in  the  progress  of 
population,  it  becomes  dangerous  to  the  prop- 
erty, the  safety  or  the  lives  of  hundreds  ;  it 
cannot  be,  that  the  mere  form  of  the  grant — 
because  the  parties  choose  to  make  it  particular, 
instead  of  general  and  absolute — should  pre- 
vent the  use  to  which  it  is  limited  being  re- 
garded and  treated  as  a  nuisance,  when  it  be- 
comes so  in  fact.  In  this  way  the  legislative 
powers, essential  to  the  comfort  and  preservation 
of  populous  communities,  might  be  frittered 
away  into  perfect  insignificance.  To  allow  rights 
thus  to  be  parceled  out,  and  secured  beyond 
control,  would  fix  a  principle  by  which  our 
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cities  and  villages  might  be  broken  up.  Nui- 
sances might  and  undoubtedly  would  be  multi- 
plied to  an  intolerable  extent.  Nor  can  it  make 
any  difference  that  the  right  is  purchased  pre- 
vious to  the  passage  of  the  by-law,  or  before  it 
becomes  necessary.  These  laws  are  usually 
enacted  with  a  view  to  evils  already  existing. 
Till  the  state  of  things  is  such  as  to  render  the 
act  complained  of  a  nuisance  upon  actual  ex- 
periment, no  law  is  passed.  Every  right,  from 
an  absolute  ownership  in  property,  down  to  a 
mere  easement,  is  purchased  and  holden  sub- 
ject to  the  restriction,  that  it  shall  be  so  exer- 
cised as  not  to  injure  others.  Though,  at  the 
time,  it  be  remote  and  inoffensive,  the  pur- 
chaser is  bound  to  know,  at  his  peril,  that  it 
may  become  otherwise  by  the  residence  of  many 

Eeople  in  its  vicinity;  and  that  it  must  yield  to 
y-laws,  or  other  regular  remedies,  for  the  sup- 
pression of  nuisances. 

*We  are  of  opinion  that  this  by-law  [*6O6 
is  not  void,  either  as  being  unconstitutional,  or 
as  conflicting  with  what  we  acknowledge  as  a 
fundamental  principle  of  civilized  society, that 
private  property  shall  not  be  taken  even  for 
public  use,  without  just  compensation.  No 
property  has,  in  this  instance,  been  entered 
upon  or  taken.  None  are  benefited  by  the  de- 
struction, or  rather  the  suspension  of  the  rights 
in  question,  in  any  other  way  than  citizens  al- 
ways are,  when  one  of  their  number  is  forbid- 
den to  continue  a  nuisance.  For  the  same 
reason,  there  is  nothing  impairing  the  obliga- 
tion of  contracts,  within  the  sense  of  the  Con- 
stitution of  the  TJ.  8. 

But  the  words  of  the  statute  giving  the  power 
to  pass  the  by-law,  are  conditional:  if  the  Cor- 
poration find  it  necessary.  It  is  neither  averred 
in  the  declaration  that  they  did  find  it  necessary, 
nor  is  any  adjudication  of  necessity  recited  in 
the  by-law,  nor  does  the  declaration  aver  that 
in  truth  it  was  necessary.  For  all,  or  some  of 
these  omissions,  it  is  contended  that  the  by-law, 
as  pleaded,  must  be  adjudged  void. 

To  be  a  corporation  is  a  franchise,  and  all 
our  aggregate  corporations  enjoy  the  preroga- 
tives of  government  to  a  prescribed  extent. 
Among  these  is  the  power  to  pass  by-laws  upon 
certain  subjects.  They  cannot  transcend  the 
powers  conferred  on  them  by  statute.  This  is 
their  constitution.  Neither  can  the  State  or 
General  Governments  transcend  the  powers 
conferred  by  their  Constitutions.  Every  Act 
beyond  the  Constitution  is  void,  and  may  be 
declared  so  by  our  courts  of  justice,  whether 
it  emanate  from  a  general  or  local  Legislature. 
An  unwarrantable  interference  with  private 
property  is  equally  unconstitutional  and  void, 
whether  by  the  State  Legislature  or  a  Corpor- 
ation. By  neither  can  it  be  touched  without 
necessity  ;  and  then,  if  taken,  it  must  be  upon 
just  compensation.  This  necessity  is  not  ab- 
solute. It  is  nearly  synonymous  with  expedi- 
ency, or  what  is  necessary  for  the  public  good. 
The  word  "necessary,"  when  applied  to  a  law, 
or  taking  private  property,  is  constantly  under- 
stood and  acted  upon  in  this  sense  ;  or  as  con- 
tradistinguished from  *"unnecessary"  [*6O7 
or  "inexpedient."  The  statute,  then,  by  the 
words  of  the  power  in  question,  "if  they  find  it 
necessary,"  says  no  more  than  what  is  implied 
by  every  charter  of  incorporation,  as  directory 
to  its  members  :  "  You  shall  not  pass  by-laws 
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which  are  unnecessary."  But  be  this  as  it  may, 
some  exigency  should,  in  the  nature  of  things, 
always  exist,  and  in  legal  presumption  does 
exist,  to  warrant  the  passage  of  a  positive  law. 
Yet,  we  believe,  an  adjudication  or  recital  of 
such  exigency  in  the  law  itself,  was  never 
deemed  requisite  to  its  validity,  whether  it  was 
one  of  absolute  necessity  or  mere  expediency. 
A  recital  is  sometimes  deemed  proper  and  useful 
in  the  construction  of  a  law,  but  not  essential 
to  its  constitutional  existence.  It  is,  perhaps, 
too  narrow  a  view  of  the  subject,  to  liken  this 
law  to  the  execution  of  private  powers,  as  was 
done  by  the  counsel  for  the  plaintiff  in  error. 
But  even  there,  a  recital  or  adjudication  by  the 
attorney  or  trustee  in  the  deed  by  which  the 
power  is  executed,  has  often  been  holden  un- 
necessary, provided  the  power  is,  in  fact,  fol- 
lowed. It  is  of  the  nature  of  legislative  bodies 
to  judge  of  the  exigency  upon  which  their  laws 
are  founded,  and  when  they  speak,  their  judg- 
ment is  implied  in  the  law  itself.  It  is  sufficient, 
therefore,  to  set  it  forth  in  pleading.  This  is 
equivalent  to  an  averment  that  the  exigency 
has  arisen,  been  adjudicated  and  acted  upon. 
All  to  be  shown,  beyond  this,  is  matter  by 
which  the  court  may  see  that  the  law  operates 
upon  the  subject  of  the  power.  The  implied 
adjudication  is  then  taken  as  conclusive.  If 
not  so,  the  exigency  itself  would  be  the  subject 
of  traverse  and  trial  by  jury.  To  say  that  it 
must  be  averred  in  pleading,  would  be  to  re- 
quire that  the  propriety  or  expediency  of  every 
law  should  be  tried  as  matter  in  pats.  Such  a 
consequence  was  never  contended  for  in  rela- 
tion to  the  acts  of  the  lowest  judicial  magistrate 
in  community. 

We  think  a  late  decision  of  the  Supreme 
Court  of  theU.  S.,  virtually  overrules  all  the 
formal  grounds  taken  against  this  law  as  plead- 
ed. A  statute  of  the  U.  S.  authorized  the  Presi- 
dent, whenever  the  country  should  be  invaded, 
or  in  imminent  danger  of  invasion,  to  call 
6O8*]  *forth  the  militia.  A  simple  requisi- 
tion of  the  President,  averred  to  be  in  pursu- 
ance of  that  law,  was  set  forth  in  an  avowry, 
which  neither  averred  the  exigency  of  invasion 
or  danger  to  have  arisen.  The  requisition  re- 
cited nothing  of  it,  nor  did  the  avowry  aver  an 
adjudication.  On  demurrer,  the  requisition, 
as  pleaded,  was  holden  full  and  sufficient  in 
form.  It  was  also  holden  that  the  President 
was  constituted,  by  the  Act,  the  exclusive  judge 
of  the  exigency  ;  that  the  requisition  was  not 
only  conclusive  evidence  that  he  had  passed  as 
a  judge  upon  the  case,  but  that  a  plea  of  such 
requisition  implied,  and  was  equivalent,  to  an 
express  averment  of  adjudication.  Martin  v. 
Mott,  12  Wh^,  19.  If  such  strong  judicial  in- 
tendment  prevails  in  favor  of  a  single  officer 
executing  a  law,  a  fortiori  should  it  be  ex- 
ercised in  favor  of  the  law  making  power 
itself. 

This  declaration  conforms  in  every  respect 
to  the  rule  laid  down  by  Kyd,  in  his  treatise 
on  the  Law  of  Corporations.  (2  Kyd  Corp., 
167.)  "In  an  action  of  debt  for  the  penalty  of 
a  by-law,  the  time  when  it  was  made,  the  par- 
ties by  whom  it  was  made,  their  authority  to 
make  it,  the  by-law  itself,  and  the  breach  of  it 
by  the  defendant,  must  be  set  forth  ;  that  the 
court  may  judge  both  whether  the  by-law  be* 
good,  and  whether  the  defendant  be  a  proper 
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object  of  the  action.  (Vide  Hut.,  5  ;  Hob.,  211; 
1  Str.,  539  ;  Brownl.  &  G.  177.) 

Judgment  affirmed. 

SUTHERLAND,  J.,  not  having  heard  the  ar- 
gument, gave  no  opinion. 

Cited  in-fl  Wend.,  606 ;  19  Wend.,  61 ;  15  N.  Y..  506; 
32  N.  Y..  476;  78  N.  Y.,  237:  20  Barb.,  232;  25  Barb.,  643; 
31  Barb..  454;  21  How.  Pr.,  257;  5  Abb.  Pr.,  43*;  6  Abb. 
Pr.,  276 ;  12  Abb.  Pr.,  370.  n. ;  3  Duer,  148 ;  1  Sheld., 
328 ;  4  Daly,  325 ;  98  111.,  312;  22  Am.  Dee.  423  (72  Pick.. 
184);  24  Am.  Dec.,  186,193;  28  Am.  Dec.  190  (12  Me.,  403); 
37  Am.  Rep.,  568  (82  N.  Y., 318);  38  Am.  Rep.,  93  (98  111., 
305). 


•PIERCE  9.  DART.  [*6O9 

1.  Action  for  Erecting  Fence  across  Public  High- 
way— Individual  May  Sustain  when  He  can 
Show  Special  Damage.  2.  Certiorari  from 
Justice  Court. 

An  action  for  erecting  a  fence  across  a  public  high- 
way will  not  lie  for  special  damage  to  an  individual, 
by  reason  that  the  highway  was  more  contiguous 
and,  therefore,  more  beneficial;  and  the  deprivation 
of  its  use,  therefore,  more  injurious  to  him  than  to 
others. 

He  must  sustain  some  specific  damage,  to  warrant 
an  action. 

But  trifling  damage  is  sufficient,  as  if  he  be  de- 
tained on  his  way. 

The  remedy  by  action  is  not  barred  by  the  act  of 
abating  the  nuisance. 

On  certiorari  from  a  justice's  court,  the  judgment 
will  not  be  reversed  for  excess  of  damages,  where 
the  action  below  was  for  a  tort;  e.  g.,  case  for  special 
damage  arising  from  a  public  nuisance. 

Citations— T.  Jones,  156;  Carth.  194,  451;  Willes,  n ; 
1  Esp.,  148;  1  Binn.,  463;  1  Bibb.,  293;  4  M.  &  S.,  101. 

AN  certiorari  from  a  justice's  court.  Dart  sued 
\J  Pierce,  in  the  court  below,  for  a  nuisance, 
in  building  a  fence  across  a  public  highway, 
near  the  residence  of  the  plaintiff  below,  in 
consequence  of  which  he  complained  that  he 
had  received  special  damage. 

Several  questions  were  now  raised  by  the 
counsel  for  the  plaintiff  in  error,  which  it  is  not 
deemed  important  to  notice.  The  main  ques- 
tions were,  whether  the  special  damage  re- 
ceived by  the  plaintiff  below  was  of  that  nature 
and  extent  which  would  warrant  an  action  by 
him,  or  whether  the  remedy  lay  in  a  public 
prosecution  only  ;  and  whether,  if  the  plaintiff 
below  could  otherwise  have  sustained  an  ac- 
tion, it  was  not  barred  by  his  having  abated 
the  nuisance.  The  facts,  as  to  these  two  heads, 
will  be  found  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  L.  Monson,  for  the  plaintiff  in  error. 

Messrs.  E.  Root  and  8.  JR.  Hobbie,  contra. 

Curia.  (After  overruling  several  minor  ob- 
jections raised  by  the  counsel  for  the  plaintiff 
in  error.)  The  only  real  questions  are  :  1. 
Whether  the  plaintiff  below  showed  such  spec- 
ial damage  as  entitled  him  to  recover  ;  and  2. 
If  that  was  shown,  whether  his  abating  the 
nuisance  was  such  a  remedy  as  barred  his  ac- 
tion. 

In  considering  the  special  damage,  we  must 
lay  out  of  view  the  fact  now  set  up,  that  the 
road  was  more  contiguous  and,  therefore,  more 
beneficial  to  the  plaintiff  below  than  to  others. 
He  might  have  been  more  injured  by  the  ob 
struction  on  this  account  than  others,  but  it  is 
not  such  an  injury  as  the  law  will  notice.  The 
right  of  action  for  obstructing  a  highway  can 
never  be  determined  by  the  distance  at  which 
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the  party  resides  from  it.  All  the  cases  agree, 
61O*]  *that  there  must  be  some  specific  dam- 
age to  the  party  before  he  can  sue. 

The  only  evidence  of  damage  in  this  case,  is 
derived  from  the  testimony  of  Seely.  He  swears 
that  Dart  had  considerable  trouble  in  pulling 
down  the  fence.  The  witness  was  with  Dart 
four  times  when  he  pulled  it  down — once  when 
Dart  was  returning  from  church,  and  again 
when  he  had  been  out,  and  was  returning 
home  in  a  severe  rain  storm. 

The  defendant,  openly  declared  at  the  trial, 
that  he  had  erected  the  fence,  and  intended  to 
do  it  again  ;  though  we  understand  from  the 
return,  that  he  had  not  yet  done  so  at  the  time 
of  the  trial,  after  it  was  last  abated  by  the  plaint- 
iff. 

The  damage  to  the  plaintiff  was  but  a'trifle. 
It  consisted  in  the  delay,  and  the  time  spent  in 
abating  the  nuisance.  Gibbs  would  not  place 
it  higher  than  6  cents  at  each  abatement,  or  25 
cents  in  the  whole. 

It  is  conceded  that  special  damage  would 
maintain  the  action,  but  denied  that  this  is  the 
kind  of  damage  intended  by  the  rule.  The 
question  is  certainly  not  without  its  difficulties. 
The  English  cases  have  fluctuated  ;  and  until 
a  recent  decision  of  the  King's  Bench,  no  rule 
denning  the  nature  or  limit  of  the  individual 
injury  which  is  to  warrant  the  action,  can  be 
found.  In  Hart  v.  Bassett,  T.  Jones,  156,  it 
was  held  enough  that  the  plaintiff  was  obliged, 
by  the  obstruction,  to  convey  his  tithes  by  a 
more  circuitous  route.  Iveson  v.  Moor,  Garth., 
451,  gave  an  action  where  the  plaintiff  was 
prevented  from  carrying  his  coal  in  carts  and 
carriages;  and  Chichesterv.  Letheridge,  Willes, 
71,  holds,  that  obstructing  the  highway  by 
bars,  &c.,  and  withholding  the  plaintiff  from 
abating  the  nuisance,  so  that  he  could  pass, 
was  sufficient. 

Hubert  v.  Groves,  1  Esp.,  148,  and  which  was 
considered  by  the  K.  B.  on  motion  for  a  new 
trial,  held,  that  being  put  to  the  necessity  of 

Soing  a  circuitous  route,  was  not  such  special 
amage  as  would  warrant  the  action.  And 
there  is  a  dictum  in  Paine  v.  Partrich,  Garth., 
194,  that  delay  of  a  journey  by  which  one 
611*]  is  *damnified,  and 'some  important  af- 
fair neglected,  is  insufficient. 

Nor  are  the  American  cases  exactly  uniform. 
In  Hughes  v.  Reiser,  1  Binn.,  463,  where  the 
cases  already  mentioned  are  considered,  the 
plaintiff  recovered  on  the  ground  that  he  was 
prevented  from  passing  down  the  Big  Schuyl- 
kill  with  his  rafts.  But  in  Barr  v.  Stevens,  1 
Bibb's  Ky.,  293,  Trimble,  J.,  in  delivering  the 
opinion  of  the  court,  says  it  is  not  enough  that 
one  is  turned  out  of  his  way  ;  and  he  seems  to 
require  that  some  corporal  damage  should  arise 
from  the  injury. 

The  late  case  of  Rose  v.  Miles,  4  Maule  &  S., 
101,  overrules  the  dictum  in  Paine  v.  Partrich, 
and  the  case  of  Hubert  v.  Groves.  It  adopts 
the  other  English  cases,  with  the  principle  of 
Hughes  v.  Heiser  ;  and,  for  the  first  time,  seems 
to  furnish  an  express  general  rule  for  the  class 
of  cases  which  we  are  considering.  The  plaint- 
iff's passage  down  a  public  navigable  river  was 
obstructed,  and  he  was  put  to  expense  in  going 
a  circuitous  route.  An  action  on  the  case  for 
this  injury  was  sustained  by  the  whole  court, 
and  we  think  the  principle  to  be  extracted  from 
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the  case  is,  that  any,  the  least  injury  to  an  in- 
dividual, as  an  expense  of  time  or  money,  or 
labor,  &c. ,  entitles  him  to  an  action.  It  is  a 
special  damage  as  contradistinguished  from  the 
injury  to  the  public  in  general,  which  is  theo- 
retical, or  resting  in  presumption  of  law  only. 
Ld.  Ellenborough  said  the  injury  did  not  rest 
merely  in  contemplation.  The  plaintiff  was 
impeded  in  the  act  of  navigating,  and  incurred 
expense.  If  a  man's  time  or  money  is  valuable, 
it  seemed  to  him,  that  this  was  a  particular 
damage. 

Such  seems  to  be  the  distinction  deducible 
from  a  majority  of  the  cases. 

In  the  case  at  bar,  the  plaintiff  was  certainly 
put  to  some  expense.  There  was  a  delay,  and 
labor  in  abating  the  nuisance,  so  that  he  might 
proceed  on  the  road.  True,  the  injury  was 
trivial,  and  it  is  not  difficult  to  see  that  the 
damages  are  excessive.  But  we  cannot  inter- 
fere on  that  ground  where  the  action  below  is 
for  a  tort. 

*But  it  is  contended  that  the  remedy  [*6 1 2 
by  action  was  barred  by  the  abatement ;  that 
the  plaintiff  having  taken  the  means  of  redress 
tnto  his  own  hands,  is  concluded,  as  in  case  of 
distraning  an  article  damage feasant.  We  do  not 
understand  this  to  be  the  effect  of  removing  a 
nuisance.  True,  it  is  treated  in  the  books  as  a 
remedy  by  the  act  of  the  party.  But  it  does  not 
operate  to  redress  the  injury  like  a  distress.  It 
is  preventive  merely,and  resembles  more  an  en- 
try into  land,  or  recaption  of  personal  prop- 
erty. Neither  will  bar  an  action  for  the  origi- 
nal invasion  of  the  plaintiff's  right.  Suppose 
in  this  case  the  plaintiff's  horse  or  carriage  had 
been  injured  ;  would  it  be  pretended  that  his 
afterwards  throwing  down  the  fence,  should 
operate  as  an  indemnity  ?  The  case  at  bar  de- 
pends on  the  same  principle. 

The  judgment  below  should  be  affirmed. 

Judgment  affirmed. 

Cited  in— 5  Den.,  218 ;  6  Hill.,  296 ;  9  N.  T.,  462 ;  30 
N.  Y.,  62;  34  N.  Y.,  390;  23  Hun,  181;  5  Barb.,  86;  6 
Barb.,  317;  5  Sand..  324 :  7  Rob.,  424 ;  1  Hilt.,  128  ;  85 
111.,  236;  56Ind.,  15Q;  41  Am.  Dec.,  746. 
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Libel — Definition  of — What  Amounts  to — Mal- 
ice,  Inferred  —  When  Express  Malice  Must  be 
Proved — Publication  in  Newspaper  Concerning 
Public  Officer — Liability  of  Editors,  same  as 
that  of  Other  Individuals  —  Justification  — 
Truth  is  Sufficient,  though  Publication  is  Ma- 
licious— Evidence — Public  Report  Generally 
Inadmissible — Notice — Necessity  of — Effect  of 
— Pleading — Damages — Aggravation  of — Mit- 
igation of —  Verdict. 

A  libel  is  a  malicious  defamation,  made  public 
either  by  printing1,  writing1,  signs  or  pictures,  tend- 


NOTE.—  Libel  and  Slander— W not  amounts  to— Ex- 
cessive damages—  W  hen  a  ground  for  a  new  trial.  For 
definitions,  see  People  v.  Croswall,  3  Johns.  Cas., 
354 ;  Steele'  v.  Southwick,  9  Johns.,  214 ;  Cooper  v. 
Greeley,  1  Den.,  347;  Ryckman  v.  Delavan,  25  Wend., 
186;  Kins  v.  Root,  4  Wend.,  113;  Stone  v.  Cooper,  2 
Den.,  293;  Commonwealth  v.  Clap,  4  Mass.,  168:  3 
Greenl.  Ev.,  sees.  164, 165. 

Excessive  damages— When  a  ground  for  a  new  trial. 
See  Cole  v.  Perry.  8  Cow.,  214,  note.  See,  generally, 
on  slander  and  libel,  Moody  v.  Baker,  5  Cow.,  351, 
note  and  other  notes  there  cited. 
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ing  to  blacken  the  memory  of  one  who  Is  dead,  or 
the  reputation  of  one  who  is  alive,  and  expose  him 
to  public  hatred,  contempt  or  ridicule. 

Malice  is  essential  to  intdntain  either  a  public  pros- 
ecution, or  an  action  rora;libel;  but  such  malice  may 
In-  inferred  from  the  publication  of  the  libel,  or  mal- 
ice may  be  otherwise  inferred;  as  from  the  falsity 
of  the  libel  in  a  civil  action ;  or  it  may  be  proved, 
and  an  unsuccessful  attempt  to  Justify  in  a  civil  ac- 
tion, is  evidence  of  malice. 

But  though  malice  is  generally  to  be  inferred  from 
the  libelous  nature  of  a  publication,  or  its  falsity  ; 
and  it  is  to  be  taken  iis  false  till  proved  true  by  the 
defendant;  yet  the  inference  of  malice,  in  either 
case,  may  be  repelled  by  the  circumstances  of  the 
publication,  as  the  manner  and  the  occasion ;  e.g., 
a  master,  on  inquiry,  giving  a  character  to  a  serv- 
ant ;  publication  in  the  course  of  legal  or  judicial 
proceedings ;  in  the  exercise  of  church  discipline ; 
an  application  to  the  proper  authority  for  redress 
of  grievances ;  or  for  the  removal  of  an  officer  to 
the  person  possessing  the  power  to  remove.  In  such 
cases,  express  malice  must  be  proved,  in  order  to 
maintain  an  action. 

But  the  publication,  in  a  newspaper,  of  a  false  li- 
bel in  relation  to  a  candidate  for  office  (e.  g.,  a  can- 
didate for  the  office  of  Lieut.-Governor),  though 
such  publication  be  by  a  voter,  the  editor  of  the  pa- 
per, in  the  course  of  a  contested  election,  is  not  an 
exception  to  the  general  rule.  Malice  will,  there- 
fore, in  such  case,  be  implied  from  the  publication 
or  the  falsity ;  and  in  an  action  for  such  a  libel,  the 
defendant  is  bound  to  show  its  truth,  in  order  to 

So  tnough  the  libel  relate  to  a  public  act  of  the 
plaintiff  in  the  Legislature. 

Public  report  ot  a  fact  stated  in  a  libel,  cannot  be 
given  in  evidence  in  mitigation  of  damages,  when 
the  libel  expressly  disavows  all  reliance  on  report, 
and  professes  to  go  on  the  ocular  observation  of  the 
author. 

Nor  is  such  a  report  admissible  to  mitigate  the 
damages  in  any  action  of  slander,  after  the  defend- 
ant has  made  an  unsuccessful  attempt  to  justify  by 
giving  the  truth  in  evidence  upon  plea  or  notice, 
though  such  plea  or  notice  be  accompanied  with 
the  general  issue. 

Nor  is  it  admissible  where  such  plea  or  notice  has 
been  interposed,  though  there  be  no  attempt  to  sup- 
port it  by  proof. 

Such  plea  or  notice  precludes  all  such  other  evi- 
dence in  mere  mitigation,  as  goes  to  repel  the  infer- 
ence of  malice ;  e.  g.,  as  relates  to  the  manner  and 
occasion ;  as  that  words  were  spoken  in  a  passion, 
not  maliciously,  or  through  mistake,  &c. 

And  so,  it  seems,  of  all  matters  which  go  entirely 
to  excuse  the  publication ;  as  that  the  words  were 
published  in  giving  a  character  to  a  servant,  or  in 
the  course  of  a  judicial  proceeding,  &c.;  for. 

The  plea  or  notice  of  the  truth-in  justification  ad- 
mits the  malice,  and  puts  the  naked  truth  in  issue. 

The  truth  is  a  good  defense,  though  the  publica- 
tion be  malicious. 

But  where  the  general  issue  is  pleaded,  and  there 
is  no  plea  or  notice  of  the  truth  in  justification,  the 
above  matters  which  would  be  precluded  by  such 
plea  or  notice,  may  be  gives  in  evidence,  either  in 
mitigation,  or  total  excuse,  according  to  their  own 
nature  and  effect. 

But  the  truth  of  the  slander  cannot  be  given  in 
evidence  under  the  general  issue  in  mitigation  of 
damages. 

And  circumstances  tending  to  prove  the  truth  are 
finally  inadmissible. 

The  general  character  of  the  plaintiff  is,  however, 
at  issue  in  an  action  of  slander,  without  regard  to 
the  pleadings  or  notice  on  the  part  of  the  defendant. 

But  this  mfeanshis  character  in  the  most  general 
sense,  not  his  character  in  relation  to  any  foibles, 
failings  or  vices  which  may  derogate  from  a  good 
general  character.  The  question  to  the  witness 
should  be :  what  is  the  plaintiff's  general  character? 
The  defendant  cannot  go  beyond  this,  in  the  first  in- 
stance, though  the  plaintiff  may  call  for  the  wit- 
ness' grounds. 

The  N.  Y.  Senate  Journals,  printed  by  the  state 
printer,  and  laid  on  the  tables  of  members,  are  evi- 
dence. 

A  verdict  on  the  question  whether  a  libel  is  true, 
will  not  be  set  aside  as  against  the  weight  of  evi- 
dence, unless  in  a  clear  case ; 

Nor  for  excessive  damages,  unless  they  are 
grossly  so. 

A  plea  or  notice  of  the  truth  in  justification  of  a 
slander,  if  unsupported  by  evidence,  is  proper  to  be 
considered  in  aggravation  of  damages. 
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Citations— 4  Bl.  Com.,  150;  Hawk.,  v.  1,  ch.73,  sec- 
1 ;  3  Ch.  Cr.  L.,  867 ;  5  Burr,  2661 ;  3  T.  R.,  428,  n.  (a); 
1  Bisset's  Hist.,  321 ;  Stat.  32  Geo.  3,  ch.  60 ;  Stai  k. 
Sland.,  362-6.  406  ;  1  Esp.  N.  P.,  226;  1  M.  &  S.,  273,  284, 
287,  n.  (a);  2  Phil.  Ev.,  106;  15  Mass.,  48;  2  Serg.  &  R. 
27  ;  3  Johns.  Gas.,  337 :  Act  April  6, 1805  (sess.  28,  ch. 
90);  3  Johns.,  180;  5  Johns.,  1,  35,  508;  1  T.  R.,  110;  3 
Bos.  &  P.,  587 :  3  Esp.,  32 ;  4  Serg.  &  R.,  420 ;  4  Mass., 
169 ;  4  Bos.  &  P.,  47 ;  11  Johns.,  594 ;  5  Cow.,  499,  500 ; 
3  Mass.,  546 :  1  Pick.,  1, 19;  6  Mass.,  518;  2  Campb.,  251; 
3  Pick.,  376 ;  Bull.  N.  P.,  9 ;  1  Ld.  Raym.,  727 ;  Str.. 
1200 ;  14  Johns.,  23H ;  13  Johns.,  477 ;  1  Phil.  Ev.,  146, 
147 ;  2  Cow.,  813, 814 ;  Anth.  N.  P.,  25,  n.  (c);  1  Johns., 
45 ;  2  Johns.,  63 ;  9  Johns.,  36,  45 ;  10  Johns.,  443 ;  15 
Johns.,  493. 

CASE  for  an  alleged  libel  published  by  the 
defendants,  of  and  concerning  the  plaint- 
iff, Aug.  25,  *1824,  in  a  newspaper  [*614 
called  the  "New  York  American,"  of  which 
the  defendants  were  the  editors.  The  declara- 
tion contained  two  counts  on  the  libel  in  ques- 
tion, which  were  as  follows  : 

"Lieutenant  Governor  Root.  It  has  been  de- 
nied, we  understand,  by  the  Argus,"  &c.,  "in 
answer  to  some  strictures  on  the  subject  in  an 
Albany  paper,  that  on  the  afternoon  of  his  fa- 
mous decision  of  order,  Mr.  Root  was  intoxi- 
cated, and  the  charge  is  treated  as  calumnious, 
&c. 

The  facts  are  shortly  these  :  we  speak  only 
what  we  saw  ;  and  as  it  is  a  matter  of  some 
public  concern,  that  the  presiding  officer  of  our 
Senate  should  not  continue  to  be  what  Mr.  Root 
is,  we  speak  without  hesitation  or  reserve. 

The  House  of  Assembly  having  sent  to  the 
Senate  the  resolution  declaring  the  expediency 
of  passing,  at  the  then  session,  an  electoral  law, 
it  was  anticipated  that  some  interesting  pro- 
ceedings would,  in  consequence,  be  had  in  that 
body.  Accordingly,  when  it  met  at  five  o'clock 
in  the  afternoon,  to  which  hour  it  had,  in  the 
forenoon,  previously  to  the  passage  of  the  reso- 
lution in  the  Assembly,  adjourned,  a  great  con- 
course of  citizens,  and  of  strangers  from  all 
parts  of  our  country,  crowded  its  floor,  lobbies 
and  gallery.  When  the  Lieutenant-Governor, 
at  the  hour  named,  advanced  through  the  cen- 
ter of  the  apartment  towards  his  chair,  there 
was  in  his  appearance,  manner  and  walk, some- 
thing that  excited  every  one's  observation.  He 
reached  his  station,  however,  and  calling  the 
members  to  order,  informed  them  that  there 
was  a  message  from  the  Assembly,  which  the 
clerk  then  read.  A  dead  silence  ensued.  Lieu- 
tenant-Governor  Root,  holding  on  to  each  arm 
of  his  chair,  looked  round  with  inflamed  face, 
with  blood-shot  eyes,  and  half  open  mouth, 
and  with  an  expression  altogether  so  stolid  and 
drunken,  as  in  any  other  situation,  and  under 
other  circumstances,  could  not  have  failed  to 
excite  the  derision  of  all  present. 
He  was  evidently  expecting  some  motion  pre- 
viously concerted,  probably  in  order  to  enable 
him  to  pour  forth  the  diatribe  with  which  he 
was  laboring;  but  none  such  *was  [*615 
made,  and  he,  therefore,  was  compelled  to  re- 
mark, 'the  chair  has  no  observations  to  offer; 
unless  some  motion  be  proposed.'  Thereupon, 
it  was  moved  by  Mr.  Burt  we  believe,  at  any 
rate  by  some  one  opposed  to  the  faction,  'that 
the  Senate  concur  in  the  resolution  sent  from 
the  Assembly.' 

This  furnished  the  spark  to  the  combustibles 
smoldering  in  the  breast  of  the  Lieutenant- 
Governor  ;  instantly  he  essayed  to  rise,  and  by 
the  all-important  aid  of  the  arms  of  his  chair 
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and  his  desk  in  front,  he  did  rise,  and  stood 
for  a  moment,  as  if  in  preparation,  silent  be- 
fore several  hundreds  of  his  fellow-citizens,  an 
•object,  from  his  apperance  and  manner,  we 
will  venture  to  say,  of  loathing  and  disgust  to 
-every  unprejudiced  man  among  them ;  un- 
wa.shed,  unshaven,  haggard,  the  tobacco  juice 
trickling  from  the  corners  of  his  mouth  to  be 
wiped  away  with  his  coat  sleeve ;  with  un- 
steady footing,  this  second  officer  of  the  great 
State  of  New  York,  commenced  his  address  to 
the  Senate.  It  is  known  that  the  presiding 
officer  of  this  body  has  no  other  than  a  casting 
vote,  and  no  right  at  all  to  speak.  He  may, 
however,  assign  reasons  for  any  decision  he 
makes,  and  under  this  shallow  pretext,  Mr. 
Root  uttered  a  long  and  labored  vindication, 
not  only  of  the  course  he  was  about  to  take  in 
declaring  the  motion  for  concurrence  out  of  or- 
der, but  of  the  whole  course  of  proceedings  of 
the  Senate ;  and  then  launched  forth  into  a 
regular  philippic  against  the  Governor  and  As- 
sembly, whom  he  charged  with  vying  with 
•each  other  in  the  race  of  popularity.  It  was 
the  harangue  of  an  intemperate  demagogue, 
blind  with  passion  and  rum.  As  such  it  was 
heard  by  all  impartial  men  :  and  our  only  as- 
tonishment was,  that  the  respectable  members 
of  the  Senate  could  sit  still  and  permit  their 
presiding  officer  thus  to  disgrace  himself  and 
them.  He  should  have  been  called  to  order, 
and  compelled  to  sit  down.  He  was  doing  what 
he  had  no  more  right  to  do  than  any  groveling 
sot  from  the  public  kennel.  He  was  out  of 
order  in  presuming  to  address,  the  Senate  at  all; 
but  to  address  them  in  his  then  state,  and  in 
the  terms  he  did,  was  outraging  all  order,  de- 
cency and  forbearance." 
<516*]  *Plea,  the  general  issue,  with  notice 
that  the  defendants  would  give  in  evidence.on 
the  trial,  the  truth  of  the  matter  contained  in 
the  libel,  in  justification,  with  other  matters, 
which  will  be  found  stated  in  the  opinion  of 
the  court. 

The  cause  was  tried  at  the  Delaware  Circuit, 
June  13,  1826,  before  Belts,  late  Circuit  J. 
The  publication  of  the  alleged  libel  was  ad- 
mitted by  the  defendants  to  have  been  made 
by  them,  and  to  have  been  written  by  the  de- 
fendant, King. 

The  testimony  of  witnesses  was  then  heard 
on  both  sides,  and  various  points  of  law  decid- 
ed by  the  judge,  and  given  in  charge  by  him 
to  the  jury  ;  which  testimony  and  points,  with 
the  judge's  decisions  and  charge,  so  far  as  they 
are  deemed  material,  will  be  found  stated  in 
the  opinion  of  the  court. 

The  jury  found  for  the  plaintiff,  with  $1,400 
damages. 

A  motion  was  made,  in  behalf  of  the  defend- 
ants, for  a  new  trial,  which  was  argued  at  the 
last  August  Term,  by, 

Mr.  j.  Blunt  for  the  motion  ; 

Messrs.  J.  Suydam  and  E.  Williams,  contra ; 
and, 

Mr.  D.  B.  Ogden  in  reply. 

The  points  discussed  being  also  arranged 
and  very  fully  examined  by  the  court,  it  is  not 
deemed  necessary  to  do  more  in  this  place  than 
give  the  books  cited  and  commented  upon  by 
the  counsel. 

References  on  the  argument  in  support  of 
the  motion.  As  to  granting  a  new  trial  for  ex- 
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cessiveness  of  damages  :  Blunt  v.  Little,  3  Ma- 
son, 102,  106,  per  Story,  J.  As  to  proof  of 
the  journals  :  1  Phil.  Ev.,  321  ;  Stoever  v.  Whit- 
man, 6  Binn.,  416.  As  to  proof  of  the  plaint- 
iff's standing  and  character,  and  of  reports  con- 
cerning him:  Lamed  v.  Buffin'.on,  3  Mass.,  546; 
Paddock  v.  Salisbury,  2  Cow.,  811  ;  Matson  v. 

Buck,  5  Cow.,  499  ; v.  Moor,  1   Maule 

&  S.,  284;  Galloway  v.Middleton,  2  Marsh.  (Ky.), 
*372;  Eastland  v.  Caldwell,  2  Bibb's  [*617 
(Ky.),  21,24;  Cookv.  Barkley,  1  Penn.  (N.  J.), 
169 ;  Lane  v.  Howman,  1  Price,  76 ;  Treat  v. 
Browning,  4  Conn.  (N.  S.),  408.  That  it  was  a 
defense,  to  show  the  libel  published  in  good 
faith,  from  good  motives  and  for  justifiable 
ends,  though  it  was  not  strictly  true  :  Weather- 
ston  v.  Hawkins,  1  T.  R.,  110  ;  Rogers  v.  Clifton, 
3  Bos.  &  P.,  587;  Barbaud  v.  Hookham,  5  Esp., 
109  ;  Johnson  v.  Evans,  3  Esp.,  32  ;  Pitt  v. Don- 
ovan, 1  Maule  &  S.,  639  ;  Gray  v.  Pentland,  4 
Serg.  &  R.,  420;  Remington  v.  Congdon,2Pick.., 
310  ;  Bunion  v.  Worley,  4  Bibb  (Ky.),  38  ;  Jar- 
vis  v.  Hatheway,  3  Johns.,  180;  Fairman  v.  Ices, 
5  B.  &  A.,  642  ;  Thorn  v.  Blanchard,  5  Johns., 
508;  Harris  v.  Huntington,  2  Tyler,  Vt.,  129. 
Authorities  opposed  to  the  last  position  ;  5 
Bac.  Works,  110  ;  Rex  v.  Wood/all,  5  Burr., 
2661. 

References  by  the  counsel  for  the  plaintiff  : 
Starkie,  Slander,  Am.  ed.,  327-329,  342,  344, 
345,  405,  409,  410;  Matson  v.  Buck,  5  Cow., 
499  ;  Alderman  v.  French,  1  Pick.,  1  ;  Paddock 
v.  Salisbury,  2  Cow.,  811  ;  Earl  of  Leicester  v. 
Walter,  2  Campb.,  251 ;  Winchettv.  Latham,  6 
Cow.,  682;  Kennedy  v.  Gregory,  1  Binn.,  87, 
per  Yeates,  J.;  Jarvis  v.  Hatheway,  3  Johns., 
180  ;  Hurtin  v.  Hopkins,  9  Johns.,  36  ;  Duncan 
v.  Duboys,  3  Johns.  Gas.,  125;  Colemanv. South- 
wick,  9  Johns.,  45  ;  Southwick  v.  Stevens,  10 
Johns.,  443. 

Curia,  per  SAVAGE,  C  h.  J.  The  defendants 
move  for  a  new  trial  on  several  grounds, 
which  they  have  stated  in  nineteen  points, 
but  which  are  all  embraced  in  the  following  : 
that  the  verdict  is  against  evidence ;  that  the 
damages  are  excessive;  that  the  judge  admitted 
improper  and  rejected  proper  testimony  (es- 
pecially that  he  refused,  in  mitigation  of  dam- 
ages, evidence  of  the  plaintiff's  intemperance, 
unless  of  the  degree  described  in  the  libel),  and 
that  he  misdirected  the  jury  upon  the  law  of 
libel. 

The  declaration  contains  two  counts,  both 
setting  forth  the  same  libel.  The  plea  is  the 
general  issue,  with  a  notice  subjoined,  stating 
that  the  defendants  will  give  in  evidence  in 
*bar  of  the  plaintiff's  action,  among  [*618 
other  things,  the  following  :  1.  That  Aug.  5, 
1824,  the  plaintiff,  at  the  place  mentioned, was 
intoxicated  and  drunk,  and  a  disgusting  and 
loathsome  object,  &e. ;  2.  That  the  plaintiff's 
conduct  and  appearance,  on  the  occasion,  were 
derogatory  to  his  station,  and  such  as  to  create 
a  belief  that  he  was  intoxicated  ;  3.  That  his 
conduct  and  appearance  were'highly  disgrace- 
ful, and  such  as  to  warrant  the  charges  in  the 
alleged  libel ;  4.  That  the  matter  charged  as 
libelous  is  true,  and  was  published  with  good 
motives  and  for  justifiable  ends  ;  5.  That  the 
plaintiff  has  been  often  drunk  and  intoxicated 
when  in  the*  discharge  of  his  legislatives  duties, 
and  when  acting  as  President  of  the  Senate  ; 
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and,  6.  That  the  plaintff  is  an  habitual  drunk- 
ard. 

On  the  trial,  the  publication  of  the  alleged 
libel  was  admitted  by  the  defendant's  counsel 
They  then  introduced  several  witnesses  to  sus- 
tain their  justification  ;  and  several  were  intro- 
duced on  the  part  of  the  plaintiff  to  disprove 
it.  In  the  course  of  their  examinations,  some 
questions  were  raised  as  to  the  admissibility  of 
testimony,  which  will  be  hereafter  noticed. 

The  judge  addressed  the  jury  at  considerable 
length,  ana  with  much  ability.  He  informed 
them,  that  if  the  publication  admitted  to  have 
been  made  by  the  defendants  held  the  plaint- 
iff up  to  reproach  or  disgrace,  either  in  his  pub- 
lic or  private  character,  it  was  a  libel.  That 
malice  need  not  be  proved  ;  it  would  be  implied 
if  the  charge  was  false.  He  stated  that  the 
publication  was  libelous,  and  the  contrary  had 
not  been  contended  for  on  the  part  of  the  de- 
fendants. That  they  asserted  its  truth.  He  in- 
structed the  jury,  that,  if  true,  this  amounted 
to  a  perfect  answer  and  bar  to  the  plaintiff's 
suit,  though  the  defendants'  motives  might 
have  been  ever  so  malicious  and  vindictive. 
That  if  good  motives  were  necessary  to  be 
shown,  they  would  be  implied  from  the  estab- 
lishment of  the  truth,  as  malice  is  inferred  from 
the  falsity .  He  further  stated  that  the  defend- 
ants were  bound  to  prove  the  whole  charge 
satisfactorily.  That  the  charge -was  drunken- 
ness on  the  occasion.  That  would  not  be  justi- 
619*]  fled  by  proving  excitement  *less  than 
drunkenness.  The  justification  must  be  co-ex- 
tensive with  the  slander.  That  as  the  defend- 
ants had  stated  what  they  meant  by  drunken- 
ness, they  were  bound  to  show  that  the  plaint- 
iff's situation  was  such  as  they  described  it. 
That  the  opinions  of  witnesses  were  to  have 
weight  according  to  their  capacity  and  oppor- 
tunity for  judging  ;  but  where  the  witness 
stated  the  facts  upon  which  his  opinion  was 
founded,  the  jury  would  draw  their  own  con- 
clusions from  the  facts  stated.  That  editors 
of  newspapers  were  equally  responsible  with 
others,  and  when  they  assumed  the  privilege  of 
denouncing  individual  character,  they  did  it 
under  every  responsibility  that  would  attach  to 
citizens  in  any  other  capacity.  The  judge  then 
stated  that  there  was  much  contradictory  testi- 
mony ;  that  the  witnesses  were  all  credible  and 
respectable.  He  commented  on  the  testimony, 
and  then  called  the  attention  of  the  jury  to  the 
question  of  intoxication — concluding,  that  if  the 
plaintiff  was  intoxicated,  the  defendants  must 
be  acquitted  ;  if  not,  the  plaintiff  was  entitled 
to  a  verdict.  The  judge  then  stated  that  the 
defense  had  a  double  aspect ;  that  if  the  justi- 
fication failed,  the  defendants  might  give  evi- 
dence in  mitigation  ;  that  they  might  prove  the 
plaintiff's  general  reputation  was  equivalent  to 
what  they  had  charged  upon  him  ;  that  less 
than  this,  as  to  temperance,  could  be  of  no 
avail.  Under  a  charge  of  drunkenness  so  as 
to  be  an  object  of  loathing  and  disgust,  the  de- 
fendants could  not  prove,  in  mitigation,  that 
the  plaintiff  was  addicted  to  the  free  use  of 
liquor  any  more  than  a  person  charged  with 
theft  might  be  proved  guiltv  of  petty  trespass- 
es. He  stated  that  no  evidence  had  been  of- 
fered of  general  character,  except  as  to  tem- 
perance. In  respect  to  the  reports  prevalent  at 
Albany,  the  judge  charged  that  they  could  not 
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mitigate,  unless  they  went  as  far  as  was  re- 
quired for  general  character,  and  influenced 
the  defendants  in  making  the  publication. 
But  if  the  defendants  did  not  rest  their  charge* 
on  such  reports,  then  they  were  of  no  avail. 
He  then  alluded  to  the  relative  situation  of  the 
parties  ;  the  plaintiff  a  public  man  ;  the  de- 
fendants conductors  of  a  public  press.  He 
stated  that  if  the  plaintiff  *was  injured, [*62O 
the  defendants'  situation  did  not  entitle  them 
to  favor. 

The  jury  were  out  all  night.  They  came 
into  court  the  next  morning  and  requested  in- 
structions as  to  the  proof  of  general  character 
which  might  be  received  in  mitigation  of  dam- 
ages. The  judge  observed  to  them,  that  "the 
defendants  may  not  give  evidence  of  general 
character  as  to  temperance,  in  mitigation,  un- 
less of  the  same  quality  and  degree  charged  in 
the  libel,"  which  was  excepted  to  by  the  de- 
fendant's counsel.  The  jury  found  for  the 
plaintiff  $1,400  damages. 

1-.  A  libel  is  defined  by  Blackstone  to  be  a 
malicious  defamation  of  any  person,  and  es- 
pecially a  magistrate,  made  public  by  either 
printing,  writing,  signs  or  pictures,  in  order  to- 
provoke  him  to  wrath,  or  expose  him  to  public 
hatred,  contempt  and  ridicule.  (4  Bl.  Com., 
150.)  Hawkins  defines  a  libel  to  be  a  malicious 
defamation,  tending  to  blacken  the  memory  of 
one  who  is  dead,  or  the  reputation  of  one  who- 
is  alive,  and  expose  him  to  public  hatred,  con- 
tempt or  ridicule.  (Hawk,  b.  1,  ch.  73,  sec.  1.) 
Chitty  remarks,  that  the  term  "  malicious,"  is 
introduced  by  Hawkins  into  the  definition  of 
libel;  but  in  this  case,  as  in  murder  and  many 
others,  the  quality  is  rather  a  legal  inference 
from  the  crime  than  one  of  its  constituent 
parts,  and  there  is  no  occasion  to  prove  it.  (U 
Ch.  Cr.  L.,  867,  and  cases  cited.) 

The  judge  on  the  trial,  laid  down  the  law  sub- 
stantially as  given  by  these  writers,  expressly 
stating  that  if  a  libel  be  false  malice  is  inferred, 
and  need  not  be  proved.  As  he  is  supposed  to 
have  erred  in  this  particular,  it  may  be  proper 
to  see  on  what  authority  the  assertion  rests, 
that  malice  is  implied  from  the  falsity,  the  li- 
belous character  of  the  publication  being  ad- 
mitted. 

In  King  v.  Woodfall,  5  Burr.,  2661,  tried  be- 
fore Lord  Mansfield  in  1770,  he  told  the  jury, 
that  whether  the  paper  was  in  law  a  libel  was 
a  question  of  law  upon  the  face  of  the  record; 
for,  after  conviction,  a  defendant  may  move 
in  arrest  of  judgment  if  the  paper  is  not  a  libel. 
That  all  the  epithets  were  formal  inferences  of 
law  *from  the  printing  and  publishing.  [*62 1 
That  no  proof  of  express  malice  ever  was  re- 
quired; and,  in  most  cases,  is  impossible  to  be 
given.  That  the  verdict  finds  only  what  the 
law  infers.  That  when  an  act  in  itself  indif- 
ferent.if  done  with  a  particular  intent,  becomes 
criminal,  then  the  intent  must  be  proved  and 
found;  but  when  the  act  is  in  itself  unlawful, 
the  proof  of  justification  or  excuse  lies  on  the 
defendant;  and  in  failure  of  that  proof  the  law 
implies  a  criminal  intent. 

This  doctrine  received  the  approbation  of  the 
whole  court,  and  seems  not  to  have  been  again 
judicially  agitated  till  1784  (3  T.  R.,  428,  note 
a),  when  the  Dean  of  St.  Asaph  was  tried  for 
a  libel  before  Mr.  J.  Buller.  He  maintained 
the  same  doctrine,  and  gave  the  same  direction 
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to  the  jury;  that  all  they  had  to  find  was  the 
fact  of  publication,  and.the  truth  of  the  inuen- 
does;  leaving  the  question  of  libel  or  not  upon 
the  record  for  the  court.  On  the  case  coming 
before  the  K.  B.,  Ld.  Mansfield  declared  that 
such  had  been  the  practice  of  the  court  for  more 
than  100  years. 

Soon  after  the  trial  of  Woodfall,  Ld.  Mans- 
field was  attacked  in  Parliament,  and  his  doc- 
trine denied  by  Lords  Camden  and  Chatham 
in  the  House  of  Lords, and  by  Messrs.  Glynn  and 
Dunning  in  the  House  of  Commons.  The  com- 
plaint was,  that  by  the  decision,  juries  were 
to  judge  of  the  facts  and  tendency  only,  but 
not  of  the  intention;  and  that  the  truth  of  the 
allegations  could  not  be  pleaded  in  abatement 
of  the  guilt.  (1  Bisset,  History,  321.)  And  in 
1791,  the  Statute  32  George  III.,  ch.  60,  was 
passed,  by  which  the  jury  are  authorized  to  give 
a  general  verdict  upon  the  whole  matter  in 
issue;  and  shall  not  be  required  to  find  the  de- 
fendant guilty  upon  proof  of  publication  and  of 
the  innuendoes  only.  I  believe  it  was  denied  by 
no  one,  either  in  court  or  in  Parliament,  that  the 
publication  of  a  paper  libelous  and  unlawful 
upon  its  face  was,  prima  facie,  evidence  of  mal- 
ice;, nor  was  it  contended  that  express  malice 
should  be  shown  by  matter  aliunde.  It  was, 
indeed,  very  properly  contended  that  the  crim- 
inality consisted  in  the  malicious  intention;  and 
622*]  that  the  establishment  *of  the  fact  of 
publication  was  merely  evidence  of  the  crime, 
but  not  the  crime  itself.  That  every  general 
verdict  involves  a  question  of  law,  and  that  the 
judge  should  have  instructed  the  jury  how  to 
form  the  general  conclusion  of  guilty,  which 
is  compounded  of  both  law  and  fact.  That  if 
the  term  "guilty"  was  essential,  then  a  con- 
clusion of  criminal  intent  had  been  obtained 
from  the  jury,  without  permitting  them  to  ex- 
ercise their  judgment  upon  the  defendant's  evi- 
dence. That  in  all  cases  where  the  mischiev- 
ous intention,  which  is  the  essence  of  the  crime, 
cannot  be  collected  by  simple  inference  from 
the  fact  charged,  because  the  defendant  goes 
into  evidence  to  rebut  such  inference,  the  in- 
tention becomes  a  pure  unmixed  question  of 
fact  for  the  consideration  of  the  jury.  Starkie, 
Slander,  362-6. 

The  Act  of  Parliament  did  not  undertake  to 
declare  what  should  be  evidence  of  publication 
or  of  the  malicious  intent;  and  that  the  law  on 
that  point  was  not  questioned  by  parliament, 
or  by  any  one  else,  appears  from  the  case  of 
Kingv.  Ld.  Abingdon,  1  Esp.  N.  P.  Cas.,  226. 
That  was  an  indictment  for  a  libel  upon  an  at- 
torney by  a  member  of  the  House  of  Lords,  in 
a  speech'made  in  that  house  and  published  by 
him  in  the  newspapers.  The  trial  was  about 
three  years  after  the  passing  of  the  Act  on  the 
subject  of  libel.  Ld.  Kenyon  declared  the  law 
to  be  as  follows:  "In  order  to  constitute  a 
libel,  the  mind  must  be  in  fault,  and  show  a 
malicious  intention  to  defame;  for  if  published 
inadvertently,  it  would  not  be  a  libel.  But 
when  a  libelous  publication  is  unexplained  by 
any  evidence,  the  jury  should  judge  from  the 
overt  act;  and  when  the  publication  contains 
a  charge  slanderous  in  its  nature,  should  from 
thence  infer  that  the  publication  was  mali- 
cious." • 

Such  has  always,  I  apprehend,  been  the  law 
in  England  ;  and  such  is  the  law  there  now. 
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The  case  of  King  v.  Creevey,  1  Maule  &  S. ,  273, 
was  for  a  libel  and,  like  the  last  case,  against 
a  member  of  Parliament,  for  publishing  his 
speech  containing  a  libelous  charge  in  relation 
to  an  individual.  It  appeared,  in  that  case, 
that  the  defendant  *had  not  been  en-  [*623 
tirely  a  volunteer  in  publishing  his  speech;  but 
that  an  incorrect  report  of  it  having  appeared, 
he  furnished  a  correct  one,  which  was  also  pub- 
lished and  contained  the  libel  complained  of. 
The  counsel  for  the  defendant,  at  the  trial  be- 
f or?  LeBlanc,  J. ,  in  1813,  contended  there  was 
nothing  to  submit  to  the  jury;  for,  1.  There 
was  no  proof  of  malice  ;  and,  2.  The  defend- 
ant was  privileged  as  a  member  of  Parliament. 
The  judge  decided  that  it  was  not  necessary  to 
prove  malice,  but  it  might  be  inferred  from 
the  publication  itself;  and,  upon  the  authority 
of  the  last  case,  he  held  that  the  defendant  was 
accountable  for  publishing  his  speech  in  Par- 
liament; though  for  speaking  the  same  matter 
in  Parliament  he  was  not  answerable.  The 
Court  of  K.  B,  refused,  on  a  motion  for  a  new 
trial,  even  to  grant  a  rule  to  show  cause  ;  be- 
cause, as  Ld.  Ellenborough  said,  the  granting 
it  would  be  to  create  doubts,  not  to  settle  them. 
On  the  point  of  malice,  he  said,  the  only  ques- 
tion was  whether  the  occasion  of  that  publica- 
tion rebuts  the  inference  of  malice  arising  from 
the  matter  of  it,  Le  Blanc,  J.,  said  he  stated 
to  the  jury  that  when  the  publication  is  defam- 
atory, the  law  infers  malice,  unless  something 
can  be  drawn  from  the  circumstances  attend- 
ing the  publication  to  rebut  that  inference;  and 
he  left  it  to  them  to  say  whether  the  circum- 
stances did  so  rebut  it.  Mr,  Phillips,  in  his 
treatise  on  Evidence,  says:  "Malice  may  be 
inferred  from  the  publication,  or  proved  by 
evidence.  It  must  often  be  extremely  difficult 
to  produce  direct  evidence  of  a  malicious  de- 
sign, extrinsic  and  independent  of  the  publica- 
tion in  question,  but  the  publication  itself  will 
often  afford  the  most  convincing  proof  of  mal- 
ice. If  the  words  are  directly  calculated  to 
slander  and  degrade  the  character,  the  obvious 
inference  is,  that  they  were  designed  to  have 
this  effect,  unless  something  can  be  drawn  from 
the  circumstances  attending  the  publication  to 
repel  such  an  inference.  All  the  circustances, 
therefore,  the  manner,  the  occasion  and  the 
matter  of  the  publication,  are  most  material 
and  important  considerations."  (2  Phil.  Ev., 
106.) 

*An  unsuccessful  attempt  to  justify  [*624 
the  words  or  libel,  is  evidence  of  malice.  (15 
Mass.,  48.)  So,  in  this  court,  the  plea  or  notice 
of  justification,  if  unfounded,  is  always  con- 
sidered an  aggravation  of  the  offense,  and  good 
ground  for  enhancing  damages. 

In  Gray  v.  Pentland,  2  Serg.  &  R.,27,  Brack- 
enridge,  J.,  makes  use  of  this  language:  "The 
idea  that  a  person  libeled,  or  maliciously  pros- 
ecuted, must  prove  the  quo  animo,  or  express 
malice,  is  of  all  things  the  most  absurd." 

It  was,  perhaps,  unnecessary  to  cite  cases 
from  the  English  books,  or  from  our  sister 
States,  on  this  point;  for  the  cases  in  our  own 
reports  abundantly  establish  the  proposition, 
that  the  malicious  intent  will  be  inferred  from 
the  falsity  and  the  libelous  character  of  the 
publication. 

In  People  v.  Croswell,  3  Johns.  Cas.,  337, tried 
before  Ch.  J.  Lewis  in  1803,  he  gave  the  jury 
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the  same  direction  which  was  given  by  Ld. 
Mansfield  in  King  v.  Woodfall,  and  by  Mr.  J. 
Buller,  in  King  v.  Dean  of  St.  Asaph;  that  it 
was  no  part  of  the  province  of  a  jury,  to  in- 
quire into  or  decide  on  the  intent  of  the  defend- 
ant; or  whether  the  publication  in  question  was 
true,  or  false,  or  malicious;  but  that  the  intent 
and  the  character  of  the  publication,  whether 
libelous  or  not,  would  be  decided  by  the  court. 
On  a  motion  for  a  new  trial,  the  two  great  ques- 
tions were,  whether  the  truth  could  be  given  in 
evidence,  and  whether  the  jury  were  to  juige 
of  the  intent  and  the  law.  Mr.  J.  Kent  deliv- 
ered an  able  and  eloquent  argument  in  the  af- 
firmative of  both  points;  but  he  did  not'  insist 
that  the  intent  is  not  to  be  collected  from  the 
publication  itself  and  the  concomitant  circum- 
stances. His  language  was:  "If  the  criminal 
intent  be,  in  this  case,  an  inference  of  law,  the 
right  of  the  jury  is  still  the  same."  The  ques- 
tion was  not  how  the  intent  was  to  be  proved, 
but  who  should  determine  that  intent,  the  court 
or  the  jury.  Both  the  questions  agitated  in 
that  cause  were  put  at  rest  by  the  Act  of  Apr. 
6,  1805,  sess.  28,  ch.  90,  which  declared  that 
the  jury  shall  have  a  right  to  determine  the  law 
625*]  and  the  fact,  under  the  *direction  of 
the  court;  and  that  it  shall  be  lawful  to  give  the 
truth  in  evidence,  provided  the  publication  was 
made  with  good  motives  and  for  justifiable 
ends. 

It  is  the  settled  law  of  this  State,  that,  to  sup- 
port an  action  of  this  nature,  malice  is  essen- 
tial; and  whether  there  is  malice  in  the  publi- 
cation, belongs  to  the  jury  to  decide  as  mat- 
ter of  fact,  under  the  direction  and  advice  of 
the  court.  Jarms  v.  Hatheway,  3  Johns.,  180. 
But  how  is  malice  to  be  proved?  In  few  cases 
will  it  be  declared.  It  must  be  inferred  from 
the  libelous  nature  of  the  publication,  and  (un- 
less in  certain  excepted  cases)  falsehood,  added 
to  the  character  of  the  publication,  must  be 
considered,  prima  facie,  evidence  of  malice. 

In  the  case  of  Lewis  v.  Few,  5  Johns.,  35, 
Thompson,  J.,  in  delivering  the  opinion  of  the 
court,  says:  "Where  the  act  is  in  itself  unlaw- 
ful, the  proof  of  justification  or  excuse  lies  on 
the  defendant;  and  on  failure  thereof,  the  law 
implies  a  criminal  intent.  If  a  libel  contains 
an  imputation  of  a  crime,  or  is  actionable  with- 
out showing  special  damage,  malice  is,  prima 
facie,  implied;  and  if  the  defendant  claims  to 
be  exonerated  on  the  ground  of  want  of  malice, 
it  lies  with  him  to  show  it  was  published  un- 
der such  circumstances,  as  to  rebut  this  pre- 
sumption of  law."  Again  he  says,  "the  accu- 
sations being  false,  the  prima  facie  presumption 
of  law  is,  that  the  publication  was  malicious." 
Judge  Belts,  at  the  trial  of  this  cause,  said, 
"malice  in  making  the  publication  need  not 
be  proved;  it  will  DC  implied,  if  the  charge  is 
false." 

Other  cases  might  be  cited  where  the  same 
principle  is  recognized,  but  they  are  not  neces- 
sary; as  every  case  of  an  exception  to  the 
general  rule  admits  and  proves  the  rule  itself. 
Those  cases  are  exceptions,  because,  from  the 
relation  of  the  parties,  the  legal  presumption 
of  malice  is  rebutted. 

The  case  of  Weat/ierston  v.  Hawkins,  1  T.R., 
110.  has  been  cited,  to  show  that  malice  must 
be  proved.  That  was  an  action  by  a  servant 
against  his  former  master,  for  charging  him 
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with  fraud  in  giving  a  character  of  him.  A 
verdict  was  taken  subject  to  the  opinion  of  the 
court.  *Wood,  for  the  plaintiff,  stated  [*62G 
that  it  is  not  necessary  in  an  action  for  a  libel 
to  prove  express  malice;  if  it  be  slanderous, 
malice  is  implied.  Ld.  Mansfield  said:  "I  have 
held  more  than  once  that  an  action  will  not  lie 
by  a  servant  against  his  former  master,  for 
words  spoken  by  him  in  giving  a  character  of 
the  servant.  The  general  rules  are  laid  down 
as  Mr.  Wood  has  stated;  but  to  every  libel  there 
may  be  a  necessary  and  implied  justification 
from  the  occasion."  Buller,  J.,  said:  "This  is 
an  exception  to  the  general  rule,  on  account  of 
the  occasion  of  writing  the  letter.  Then  it  is 
incumbent  on  the  plaintiff  to  prove  the  false- 
hood of  it;  and  in  actions  of  this  kind,  unless 
he  can  prove  the  words  to  be  malicious  as  well 
as  false,  they  are  not  actionable." 

The  case  of  Badgers  v.  Clifton,  3  Bos.  &  P., 
587,  contains  the  same  principle. 

There  are  other  relations  between  parties  in 
which  malice  is  not  implied  from  the  falsity  of 
the  charge,  as  when  it  is  made  in  the  exercise 
of  church  discipline  (3  Johns.,  183);  or  in  the 
course  of  legal  or  judicial  proceedings  (3  Esp., 
82);  or  where  an  application  is  made  to  the 
proper  authority  for  redress  of  grievances,  or 
for  the  removal  of  an  officer,  to  the  person  or 
persons  possessing  the  power  of  removal.  4 
Serg.  &  R.,  420;  Thorn  v.  Blavchard,  5  Johns., 
508.  In  these  cases  express  malice  must  be 
proved,  or  no  action  lies. 

Is  the  case  now  before  us  an  exception  from 
the  general  rule?  It  is  contended  on  behalf  of 
the  defendants,  that,  as  the  plaintiff  was  a  pub- 
lic officer,  and  a  candidate  for  a  re-election, 
this  case  conies  within  the  principle  of  Tlwrn 
v.  BlancJiard,  5  Johns.,  508.  I  fully  subscribe 
to  the  doctrine  of  Ch.  J.  Parsons,  4  Mass.,  169, 
that  when  any  man  shall  become  a  candidate 
for  an  elective  office,  he  puts  his  character  in 
issue  in  respect  to  his  fitness  and  qualifications 
for  the  office;  that  publications  of  the  truth  on 
that  subject,  are  not  libelous,  and  that  the  pub- 
lication of  falsehood  against  public  officers  or 
candidates  deserves  punishment. 

*I  know  of  no  decision  which  goes  [*627 
the  length  of  justifying  unbounded  slander  on 
such  occasions.  The  case  is  not  new  in  this 
court,  and  we  are,  therefore,  not  without  pre- 
cedent to  guide  us.  Lewis  v.  Few,  5  Johns.,  1, 
is  analagous.  The  plaintiff  was  a  candidate  for 
the  office  of  Governor,  and  the  defendant  was 
chairman  of  apolitical  meeting.whose  proceed- 
ings were  published,  and  contained  libelous 
charges.  It  was  there  contended  that  the  truth 
or  falsehood  was  not  the  criterion  of  liability; 
but  malice,  and  that  should  be  proved.  Thomp- 
son, J.,  says:  "It  has  not  been  pretended  but 
that  the  address  in  question  would  be  libelous, 
if  considered  as  the  act  of  an  individual;  but 
its  being  the  act  of  a  public  meeting  of  which 
the  defendant  was  a  member,  and  the  publi- 
cation being  against  a  candidate  for  a  public 
office,  have  been  strenuously  urged  as  afford- 
ing a  complete  justification.  The  doctrine  con- 
tended for  by  the  defendants's  counsel* results 
in  the  position,  that  every  publication  ushered 
forth  under  the  sanction  of  a  public  political 
meeting,  against  a  candidate  for  an  elective  of- 
fice, is  beyond  the  reach  of  legal  inquiry.  To 
such  a  proposition  I  can  never  yield  my  assent. 
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It  would,  in  my  judgment,  be  a  monstrous  doc- 
trine to  establish,  that  when  a  man  becomes  a 
candidate  for  an  elective  office, he  thereby  gives 
to  others  a  right  to  accuse  him  of  any  imagin- 
able crimes  with  impunity.  If  a  man  has  com- 
mitted a  crime,  any  one  has  a  right  to  charge 
him  with  it,  and  is  not  responsible  for  the  ac- 
cusation :  and  can  any  one  wish  for  more  lati- 
tude than  this?" 

In  Harwood  v.  Asttey,  4  Bos.  &  P.,  47,  Oh.  J. 
Mansfield  says:  "It  would  be  a  strange  doctrine 
indeed,  that  when  a  man  stands  for  the  most 
honorable  situation  in  the  country,  any  person 
may  accuse  him  of  any  imaginable  crime  with 
impunity." 

The  case  of  Lewis  v.  Few  was  decided  after 
that  of  Thorn  v.  Blanchard,  which  was  cited 
ou  the  argument.  The  two  cases  were.of  course, 
supposed  not  to  depend  on  the  same  principle, 
or  the  decision  in  Lewis  v.  Few  would  have 
been  different. 

628*]  *It  has  been  contended  that  indul- 
gence should  be  shown  to  the  defendants  as  con- 
ductors of  a  press,  whose  duty  it  is  to  commu- 
nicate to  their  readers  what  passes  in  the  Legis- 
lature ;  that  their  relation  to  the  public  is  one 
which  takes  their  case  out  of  the  general  rule, 
and  imposes  proof  of  express  malice  on  the 
plaintiff.  Their  right  to  publish  the  truth  is  not 
questioned  ;  but  it  is  denied  that,  in  the  capac- 
ity of  editors  of  a  newspaper,  they  have  any 
other  rights  than  such  as  are  common  to  all. 
The  liberty  of  the  press  will  not  be  invaded  by 
requiring  the  conductors  of  our  presses  to  stand 
responsible  for  the  truth  of  what  they  publish. 
"  The  liberty  of  the  press,"  said  Ld.  Mansfield, 
"  consists  in  printing  without  any  previous  li- 
cense, subject  to  the  consequence  of  law.  The 
licentiousness  of  the  press  is  Pandora's  box; 
the  source  of  every  evil." 

The  language  of  Van  Buren,  Senator,  11 
Johns.,  594,  in  reference  to  what  should  consti- 
tute a  libel,  seems  to  me  emphatically  appropri- 
ate to  the  doctrine  of  the  defendants'  counsel  : 
"  Such  a  doctrine,  added  to  the  acknowledged 
licentiousness  of  the  press,  would  form  a  ram- 
part, from  behind  which  the  blackest  scurrility 
and  the  most  odious  criminations  might  be 
hurled  on  private  character  with  impunity;  and 
would,  indeed,  render  the  press  both  a  public 
and  private  curse  instead  of  a  public  blessing." 

It  seems  to  me, therefore, that  the  judge  right- 
ly instructed  the  jury,  when  he  said  that  malice 
was  implied  and  inferable  from  the  libelous 
character  of  the  publication, and  from  its  falsity. 

He  informed  the  jury  that  if  the  charge  was 
true,  that  was  a  complete  justification.  The 
question  as  to  its  truth  upon  the  evidence,  was 
fairly  submitted  to  their  consideration.  The 
jury  have,  by  their  verdict,  disallowed  the  jus- 
tification. On  that  topic  something  will  be  said 
hereafter.  At  present  it  is  proper  to  inquire : 

2.  Whether  the  law  was  correctly  stated  to 
the  jury  on  the  question  of  mitigating  the  dam- 
ages. And  first,  as  to  the  reports  at  Albany. 
It  would  be  a  sufficient  answer  to  the  defend- 
ants,to  say  that  they  did  not  rely  upon  reports. 
629*]  *They  did  not  pretend  to  give  to  their 
readers  the  substance  of  reports  which  were  in 
circulation  respecting  the  plaintiff.  They  say, 
"  we  state  what  we  saw."  Nor  was  it  pretended 
that  the  publication  was,  in  fact,  based  upon 
any  such  reports. 
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But  for  myself,!  deny  altogether  the  propri- 
ety of  such  evidence  after  the  defendants  had 
made  an  unsuccessful  attempt  at  justification. 
The  defendants  publish  a  gross  libel  upon  the 
plaintiff,  and  upon  being  prosecuted,  they  do 
not  shelter  themselves  under  any  reports  or  mis- 
information. They  do  not  then  seek  to  offer 
an  excuse  for  an  acknowledged  injury.  They 
come  boldly  into  court,  and  place  the  libel  upon 
record,  where  it  must  ever  remain,  a  conspic- 
uous and  indelible  charge  against  the  plaintiff. 
Tlfey  thus  republish  it  in  the  most  formal  and 
solemn  manner.  They  assume  by  this  course 
of  defense  an  additional  liability,  and  such  a  de- 
fense, when  unsuccessful,  has  always  been  con- 
sidered good  ground  for  enhancing  damages. 
I  have  had  occasion  in  a  former  cause,  to  cite 
what  seems  to  me  the  unanswerable  argument 
of  the  late  Ch.  J  Parsons  on  this  question  (5 
Cow.,  499,  500),  and  which  I  shall,  therefore, 
not  repeat  here.  The  precise  point  was  decided 
by  this  court,  and  subsequent  examination  has 
convinced  me  of  the  soundness  of  that  decision. 

The  case  of  Larned  v.  Buffinton,  3  Mass.  ,546, 
has  been  cited  on  behalf  of  the  defendants, 
which  shows  that  the  plaintiff's  condition  and 
manner  of  life,  and  his  character  for  fair  deal- 
ing, may  be  given  in  evidence,  under  a  plea  of 
justification,  in  mitigation  of  damages.  It  was 
so  decided  in  that  case,  by  the  court  of  Mass., 
upon  the  reason  given  by  Parsons,  Ch.  J., which 
was,  that  his  rank  and  general  character  are  in 
issue,  and  a  knowledge  of  it  may  be  necessary 
to  a  just  assessment  of  damages.  In  the  same 
opinion  he  proceeds  to  state  that  certain  evidence 
may  be  received  in  mitigation  under  the  general 
issue,  which  ought  to  be  rejected  under  a  plea 
of  justification  ;  as  that  words  were  spoken 
from  passion,  and  *not  maliciously,  or[*63O 
through  mistake.  But  if  the  defendant,  when 
called  upon  to  answer  in  a  court  of  law,  will 
deliberately  declare  that  the  words  are  true.he 
precludes  all  attempt  to  mitigate  the  damages 
from  any  of  those  facts  and  circumstances;  be- 
cause his  plea  of  justification  is  inconsistent 
with  them.  He  further  stated,  that  under  such 
a  plea,  if  through  the  fault  of  the  plaintiff,  the 
defendant  at  the  time  of  speaking  the  words, 
and  also  at  the  time  of  pleading,  had  good  cause 
to  believe  they  were  true,  that  should  be  re- 
ceived in  mitigation.  This  doctrine  was  uncalled 
for  by  anything  in  the  case,  and  has  since  been 
expressly'disa  vowed  by  the  same  court,  unless 
the  defendant  will  admit  that  he  was  mistaken, 
and  thus  afford  all  the  relief  he  can  against  the 
calumny  which  he  has  published.  Alderman,  v. 
French,  1  Pick. ,1,19.  In  this  case,  that  respect- 
able court  reiterate  the  doctrine  laid  down  in 
Wolcotl  v.  Hall,  6  Mass. ,  518,  and  deny  the  au- 
thority of  the  cases  of  Leicester  v.  Walter,  2 

Camp.,  251,  and v.  Moor,  1  Maule  &  S., 

284.  The  same  question  came  again  before  that 
court  in  Bodwell  v.  Swan,  3  Pick. ,  376.  Parker, 
Ch.  J. ,  refers  to  Alderman  v.  French,  and  adds, 
that  such  evidence  would  answer  all  the  pur- 
poses of  the  defendant,  without  exposing  him 
to  the  consequences  of  attempting  to  justify, 
and  failing  in  the  attempt.  Besides.the  plaintiff 
would  have  no  notice.  The  defendants  in  such 
case  ought  to  be  ready  to  take  the  ground  open- 
ly, that  what  they  have  said  is  true  ;  or  they 
should  be  ready  to  discharge  themselves  of  mal- 
ice under  the  general  issue.in  some  of  the  ways 
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which  have  been  allowed  as  legitimate  grounds 
of  defense.  As  to  rumors,  it  is  added,  these 
very  stories  may  have  originated  in  slander : 
and  character  could  not  be  protected, if  the  third 
or  fourth  circulator  should  be  able  to  defend 
himself.or  reduce  the  damages  because  he  only 
gave  more  publicity,  and  added  the  weight  of 
his  character  to  calumny  which  had  been  orig- 
inated by  others.  The  rule  is  admitted,  that  the 
general  character  may  be  attacked, because  that 
is  relied  upon  as  the  ground  of  damages,  and 
631*]  the  plaintiff  is  supposed  *at  all  times 
to  be  prepared  to  sustain  his  general  character; 
but  not  to  disprove,  without  notice,  particular 
facts. 

It  is  true,  indeed,  that  in  the  case  of v. 

Moor,  1  Maule  &  S.,  284,  the  defendant  was  al- 
lowed to  cross-examine  the  plaintiff's  witnesses, 
as  to  reports  of  the  same  nature  with  the  sland- 
er. This  was  done  expressly  upon  the  author- 
ity of  Leicester  v.  Walter,  2  Camp. ,  251 .  In  that 
case  such  evidence  was  admitted  upon  the  plea 
of  not  guilty.  Mansfield,  Ch.  J.,  declared  then 
that  he  could  not  answer  the  arguments  against 
it ;  but  it  had  been  decided  that  if  you  do  not 
justify,  you  may  give  in  evidence  anything  ex- 
cept the  truth  of  the  charge,  in  mitigation.  He 
did  not  cite  any  case.  He  also  rehed  on  the 
averment  in  the  declaration  that  the  plaintiff 
had  always  maintained  a  good  character. 

It  appears,  however,  that  the  English  courts 
intended  to  confine  the  rule  to  cases  where  there 
had  been  no  attempt  to  justify.  In  Snowdon  v. 
Smith,  1  Maule  &S.,  286,  note  a,  the  defendant 
pleaded  a  justification.  Chambre,  J.,  would  not 
permit  any  evidence  of  reports  such  as  were  al- 
lowed in  the  other  cases.  Leicester  v.  Walter 
was  cited,  but  he  held  that  it  did  not  govern  the 
case  before  him,  where  the  defendant  by  his 
plea  had  put  the  issue  upon  the  truth  of  the 
charge  imputed.  The  distinction  taken  by  Mr. 
J.  Chambre,  is  perhaps  the  true  one,  between 
those  cases  in  which  circumstances  may  be 
given  in  evidence  in  mitigation,  and  those  in 
which  they  will  be  rejected.  It  is  certainly  the 
only  one  upon  which  the  various  cases  can  be 
reconciled. 

The  question  as  to  what  facts  and  circum- 
stances operate  in  mitigation  of  damages  under 
the  general  issue  alone,  is  not  free  from  diffi- 
culty ;  because  courts  are  not  uniform  in  their 
doctrines  on  the  subject  ;  and  different  cases 
admit  of  different  considerations.  It  seems  to 
have  been  the  rule  once,  that  the  truth  might 
be  g^iven  in  evidence  upon  the  general  issue,  in 
mitigation  of  damages.  (Bull.  N.  P.,  9.)  In 
Smithies  v.  Harrison,  1  Ld.  Raym.,  727,  the 
words  imported  a  charge  of  adultery  with  Jane, 
at  Stile.  Holt,  Ch.  J.,  ruled  that  the  defendant 
O32*]  might,  in  mitigation  *of  damages,  give 
evidence  that  the  plaintiff  committed  adultery 
with  Jane,  at  Stile,  but  not  with  any  -other 
woman.  This  was  so  ruled  at  Nisi  Prius  about 
1701.  It  is  to  be  presumed  that  the  practice 
was  not  uniform  ;  for  in  Underwood  v.  Parks, 
Str..  1200,  A.  D.  1744,  Ch.  J.  Lee  refused  the 
evidence,  saying  that  at  a  meeting  of  all  the 
judges  upon  a  case  that  arose  in  the  C.  P.,  a 
large  majority  of  them  had  determined  not  to 
allow  it  for  the  future  ;  but  that  it  should  be 
pleaded,  whereby  the  plaintiff  might  be  pre- 
pared to  defend  himself,  as  well  as  to  prove 
the  speaking  of  the  words  ;  that  the  rule  ex- 
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tended  to  all  sorts  of  words,  and  not  barely  to 
such  as  imported  a  charge  of  felony.  Such  is 
the  rule  in  this  court.  (14  Johns.,  233.)  In 
Shepardv.  Merrill,  18 Johns.,  477,  Spencer,  J., 
says,  no  principle  is  better  established,  than 
that  the  truth  of  slanderous  words  cannot  be 
given  in  evidence  under  the  general  issue, 
either  as  a  defense,  or  in  mitigation  of  dama- 
ges. In  that  case,  the  defendant  had  offered, 
in  an  action  for  words  imputing  theft,  to  prove 
suspicious  circumstances  in  relation  to  the 
charge  complained  of  ;  but  the  evidence  was 
rejected.  , 

At  present,  the  rule  in  England  seems  to  be, 
that,  in  actions  for  words,  the  defendant  may 
give,  in  mitigation  of  damages,  any  evidence 
short  of  such  as  would  be  a  complete  defense 
to  the  action,  had  a  justification  been  pleaded. 
(Starkie,  Slander,  406.)  He  may  also  give  ev- 
idence of  the  plaintiff's  general  bad  character 
in  mitigation  of  damages.  (1  Phil.  Ev.,  146, 
and  cases  cited.)  The  same  rule  prevails  here 
as  to  general  character.  (2  Cow.,  813,  814.) 
This  is  upon  the  principle  that  a  person  of  dis- 
paraged fame  is  not  entitled  to  the  same  meas- 
ure of  damages  as  another  whose  character  is 
unblemished.  It  is  remarked,  1  Phil.  Ev.,  147, 
on  the  authority  of  Snowdon  v.  Smith,  that 
such  evidence  is  not  admissible  where  the  de- 
fendant by  his  plea,  puts  in  issue  the  truth  of 
the  charge  imputed.  But  by  a  Nisi  Prius  case, 
Kirkman  v.  Oxley,  mentioned  in  note  4  to  that 
page,  it  seems  that  bad  character  generally 
may  be  shown  under  any  state  of  pleadings.  I 
presume,  however,  no  circumstances  of  suspic- 
ion *against  the  plaintiff  as  to  the  par-  [*633 
ticular  slander,  except  under  the  general  issue 
only. 

After  a  careful  examination  of  the  authori- 
ties cited,  and  many  others,  I  concur  perfectly 
with  Mr.  Authon,  as  far  as  he  goes,  in  his  note 
to  the  case  of  Elsev.  Ferris,  Anthon,  N.  P.,  25, 
note  c.  The  action  is  founded  in  actual  or  pre- 
sumed loss  of  the  plaintiff,  arising  from  the 
malicious  publication  of  the  defendant.  If  the 
charge  made  by  the  defendant  is  true,  however 
malicious,  no  action  lies.  Upon  an  indictment, 
indeed,  the  defendant  should  show  that  the 
publication  was  made  from  good  motives  and 
for  justifiable  ends ;  but  in  a  private  action  at 
the  suit  of  the  party  aggrieved,  I  consider  the 
motives  to  be  out  of  the  question.  When  the 
publication  is  libelous,  the  plaintiff  need  not 
show  either  actual  damage  to  himself,  or  ex- 
press malice  in  the  defendant.  Both  are  neces- 
sary presumptions.  The  defendant  must  then 
justify  or  excuse  the  publication,  or  a  recovery 
must  be  had  against  him.  He  may  show  in  ev- 
idence, under  the  general  issue,  by  way  of  ex- 
cuse, anything  short  of  a  justification,  which 
does  not  necessarily  impl}'  the  truth  of  the 
charge,  or  tend  to  prove  it  true  ;  but  which  re- 
pels the  presumption  of  malice  arising  from 
the  fact  of  publication.  And,  under  any  cir- 
cumstances, he  may  show  that  the  plaintiff's 
reputation  has  sustained  no  injury,  because  he 
had  no  reputation  to  lose.  When  a  defendant 
undertakes  to  justify  because  the  publication 
is  true,  the  plea,  or,  which  is  the  same  thing,  a 
notice  of  justification,  isa  republication of  the 
libel.  It  is  an  admission  of  the  malicious  intent 
with  which  the  publication  was  first  made. 
Hence  it  is  the  uniform  practice  of  this  court 
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not  to  allow  such  a  plea  to  be  withdrawn, 
without  an  affidavit  of  its  falsity  to  be  put 
upon  the  record.  And  upon  the  trial,  the  jury 
are  instructed,  that  if  the  plea  is  false,  it  is  an 
aggravation  of  the  offense,  and  calls  for  en- 
hanced damages.  Such  a  state  of  the  case,  and 
such  an  instruction  to  the  jury,  is  totally  in- 
•consistent  witji  the  idea  of  mitigation  resting 
upon  the  absence  of  malice.  That  is  confessed 
upon  the  record.  When,  however,  the  defend- 
ant does  not,  by  the  pleadings,  admit  the  mal- 
634*]  ice,  then  he  *may  excuse  his  conduct 
by  showing  such  circumstances  as  disprove  a 
malicious  intent.  A  variety  of  instances  are 
given  in  the  books.  But  as,  under  the  general 
issue,  the  truth  cannot  be  given  in  evidence, 
either  in  justification  or  in  mitigation  of  dam- 
ages, it  seems  to  follow  upon  principle,  that 
circumstances  tending  to  prove  the  truth  are 
equally  inadmissible.  There  is  an  inconsist- 
ency in  admitting  weak  evidence,  and  exclud- 
ing that  which  is  conclusive.  Beside,  as  to 
want  of  notice  ;  the  plaintiff  must  be  equally 
surprised  by  having  his  guilt  proven  by  sus- 
picious circumstances,  as  by  positive  proof. 

Evidence  of  the  plaintiff's  general  character 
is  proper,  because,  whether  the  defendant  has 
acted  maliciously  or  not,  can  make  no  differ- 
ence, in  point  of  injury,  to  a  character  that  is 
so  bad  as  to  be  incapable  of  receiving  injury. 

Such,  I  think,  are  the  conclusions  to  be 
drawn  from  adjudged  cases  and  approved 
principles ;  and  if  warrantable,  they  will  aid 
us  in  rightly  determining  upon  the  correctness 
of  the  judge  in  his  directions  to  the  jury.  He 
told  them  that  the  defendant  might  not  give 
evidence  of  general  character,  as  to  temper- 
ance, in  mitigation,  unless  of  the  same  quality 
and  degree  charged  in  the  libel. 

The  defendants  had  published  an  outrageous 
libel  upon  the  plaintiff,  if  false.  When  pros- 
-ecuted,  they  do  not  disavow  the  malice,  and 
claim  exemption  from  damages  by  bringing 
themselves  within  some  of  the  exceptions  to 
the  general  rule  as  to  the  implication  of  mal- 
ice. They  come  into  court  and,  when  they 
may  be  supposed  to  have  ascertained  whether 
they  were  mistaken  in  the  first  publication,  de- 
liberately assert  upon  record  that  the  publica- 
tion is  true,  and  that  the  plaintiff  was  fre 
quently  intoxicated  when  presiding  in  the  Sen- 
ate. So  far  then  from  disclaiming  malice,  they 
virtually  admit  it  in  the  face  of  the  court. 
They  are  clearly  excluded,  therefore,  from  the 
benefit  of  any  defense  based  upon  the  absence 
of  malice.  If  the  evidence  offered,  of  general 
intemperance,  was  to  operate  in  favor  of  the 
defendants,  by  raising  a  presumption  that  the 
plaintiff  was  actually  in  the  situation  described 
in  the  libel,  then  it  was  clearly  improper.  The 
635*]  justification  must  *be  as  broad  as  the 
•charge.  If  the  evidence  was  offered  in  mitiga- 
tion, to  repel  the  presumption  of  malice,  then 
they  were  not  entitled  to  it,  because  they  had 
admitted  the  malicious  intent  by  the  notice. 
The  evidence  then  could  have  no  possible  legal 
effect,  unless  it  was  to  show  the  plaintiff's  gen- 
eral bad  character.  His  general  character  was 
in  issue,  and  to  that  should  the  evidence  have 
been  pointed  ;  not  to  any  foibles,  or  failings  or 
vices,  which  may  derogate  from  a  good  gene- 
ral moral  character.  The  plaintiff  had  courted 
^n  investigation  into  his  general  character, 
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which  had  been  declined  ;  and,  of  course,  that 
was  admitted  to  be  good.  The  general  charac- 
ter should  form  the  subject  of  examination. 
The  character  of  the  plaintiff  comes  in  collat- 
erally. It  is  not  distinctly  put  in  issue.  To 
confine  the  inquiry  to  the  particular  character 
of  the  party,  in  the  capacity  in  which  he  has 
been  libeled,  would  be,  in  some  measure,  in- 
fringing on  the  well  settled  rule,  that  under 
the  general  issue,  the  truth  of  the  words  can- 
not be  given  in  evidence  in  mitigation  of  dam- 
ages. Per  Thompson,  «/.,  in  Fool  v.  Tracy,  1 
Johns.,  45.  The  plaintiff's  character  at  large, 
or  in  gross,  if  I  may  be  allowed  the  expression, 
was  in  issue  ;  and  as  such  might  be  attacked, 
but  not  in  detail,  as  by  showing  it  defective  in 
some  particulars.  As  an  attack  upon  the  gen- 
eral character,  it  would  be  equally  improper  to 
prove  the  plaintiff  intemperate  in  the  use  of 
spirituous  liquors,  as  to  show  that  he  was  in 
the  habit  of  playing  cards,  or  libidinous,  or  was 
reputed  a  liar,  or  the  devotee  of  any  particular 
vice.  The  question  to  the  witness  should  be: 
what  is  the  plaintiff's  general  character  ?  If 
the  witness  says  it  is  bad,  the  defendant  has 
attained  his  object.  Should  the  plaintiff  call 
on  the  witness  to  specify  the  grounds  of  his 
opinion,  he  would  have  a  right  so  to  do  ;  but 
it  can  never  be  permitted  to  the  defendant,  to 
prove  the  plaintiff's  character  bad  by  attack- 
ing it  in  detail  or  by  piece  meal.  That  would 
be  like  proving  particular  facts  against  a  wit- 
ness whose  character  is  in  issue.  This  is  never 
allowed. 

In  no  point  of  view,  therefore,  was  the  testi- 
mony admissible  under  the  pleadings,  even 
without  the  qualification  *of  the  judge.  [*636 
Had  such  evidence  been  offered  under  the  gen- 
eral issue  alone,  with  a  view  to  show  the  court 
and  jury  that  there  was  no  malice  in  the  defend- 
ants because,  in  reality,  they  only  repeated 
what  everyone  else  did,  and  what  the  plaintiff's 
conduct  led  them  to  believe  was  the  truth,  a 
very  different  question  would  have  been  pre- 
sented. They  would  then  have  brought  them- 
selves within  some  of  the  recent  English  cases, 
which  now  have  no  direct  application  to  this 
case,  because  the  question  arose  under  a  totally 
different  state  of  the  pleadings. 

3.  As  to  the  receiving  of  improper  testimony: 
I  think  there  was  none.     The  journals  were 
shown  to  have  been  printed  by  the  printer  to 
the  State,  and  to  have  been  laid  upon  the  tables 
of  members,  where  any  error  would  probably 
have  been  corrected.  They  were  proved  by  the 
clerk.  This  was  certainly,  prima  facie,  enough. 
A  printed  copy  of  public  documents,  transmit- 
ted to  Congress  by  the  President  of  the  U.  S., 
and  printed  by  the  Printer  to  Congress,  has 
been  holden  to  be  admissible  as  evidence. 

As  to  the  rejection  of  proper  testimony;  that 
is  necessarily  negatived  in  the  view  which  I 
have  taken  relative  to  the  admissibility  of  re 
ports  and  character. 

4.  Was  the  verdict  against  evidence?'  Wheth- 
er the  libel  was  true  or  not,  was  the  question 
before  the  jury.     The  evidence  was  contradic- 
tory. It  was  the  province  of  the  jury  to  weigh 
it;  and  the  court  ought  not  to  set  aside  the  ver- 
dict unless  in  a  clear  case. 

5.  Are  the  damages  excessive?    In  the  case 
of  TiUotson  v.   Cheetham,  2  Johns. ,  63,  the  re- 
covery was  $1,400  in  favor  of  the  Secretary  of 
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State,  against  a  printer,  for  a  libel  imputing 
to  him  corrupt  conduct.  The  court  said :  "We 
cannot  interfere  on  account  of  the  damages. 
A  case  must  be  very  gross,  and  the  recovery 
enormous,  to  justify  our  interposition  on  a 
mere  question  of  damages,  in  an  action  of 
slander."  The  same  point  was  so  decided  in 
Coleman  v.  Southwick,  9  Johns. ,  45,  and  South- 
wick  v.  Stevens,  10  Johns.,  443.  These  cases 
637*]  were  between  editors  and  printers  *of 
newspapers.  In  one  the  verdict  was  $1,500; 
in  the  other  $640. 

In  actions  for  libel,  and  for  other  defama- 
tion, unless  some  rule  of  law  has  been  violated, 
or  there  has  been  some  improper  conduct  by 
the  parties  or  jury,  a  new  trial  will  not  be 
granted.  (3  Johns.,  180;  9  Id.,  36;  15  Id.,  493.) 

The  motion  for  a  new  trial  must  be  denied. 

New  trial,  denied. 

8.  C.—8  Cow.L125. 

Affirmed— 4  Wend.,  113. 

Cited  in— 3  Wend.,  396 :  4  Wend.,  663 ;  8  Wend,,  578. 
608 : 13  Wend.,  25 ;  4  Den.,  510 ;  4  N.  Y.,  166 ;  11  N.  Y., 
349 ;  81  N.  Y.,  250 ;  4  Hun,  67 ;  4  Barb.,  515 ;  6  Barb., 
56;  13  Barb.,  233;  18  Barb.,  263;  38  Barb.,  418;  51 
Barb.,  92 :  64  Barb.,  415 ;  6  T.  &  C.,  141 :  13  How.  Pr., 
101 ;  3  Abb.  Pr.,  105 ;  2  Abb.  N.  S.,  100 ;  4  Sand.,  670 ;  1 
Hilt.,  148;  11  Leg.  Obs..  196-7;  19  Kan.,  428;  47  Pa. 
St.,  200;  20  Am.  Dec.,  706  ;  24  Am.  Dec.,  99 ;  25  Am. 
Dec.,  469  (6  N.  H.,  413) ;  27  Am.  Dec,,  173 ;  31  Am. 
Dec.,  221  (9  N.  H.,  34) ;  39  Am.  Dec.,  763  (7  Met.,  86) ; 
27  Am.  Rep.,  136  (19  Kan.,  417) ;  31  Ain.  Rep.,  760,  762 
(13  W.  Va.,  158). 


JACKSON,  ex  dem.  LIVINGSTON, 

«. 
WALKER. 

Ejectment — Prior  Possession,  Good  Ground  for 
Recovery  against  Claimant  by  Possession — Ex- 
ceptions— Possession  under  Contract  to  Buy — 
Vendee  and  All  Holding  under  Him  Estopped 
— Submission,  of  Question  of  Law,  to  Jury — 
New  Trial. 

Though  a  prior  possession  is  good  ground  of  re- 
covery in  ejectment  against  one  who  claims  by 
mere  possession ;  yet  if  such  previous  possession 
was  not  continued,  but  voluntarily  abandoned,  it 
becomes  unavailable  against  the  subsequent  one. 

And  though  such  previous  possession  be  not  vol- 
untarily abandoned,  yot  it  will  not  avail  against  a 
subsequent  possession  acquired  by  ejectment. 

One  making  a  contract  to  buy  land  and  taking 
possession  under  it.  though  strictly  the  relation  of 
landlord  and  tenant  is  not  thus  created ;  yet  the 
vendee,  in  ejectment  by  the  vendor  against  him,  is 
absolutely  estopped,  from  either  showing  title  in 
himself,  or  setting  up  an  outstanding  title  in  an- 
other. 

So  of  any  one  coming  in  under  him,  either  with 
his  consent,  or  as  an  intruder. 

And  where  G.  brought  ejectment  against  such  a 
vendee,  who  went  into  another  State,  leaving  his 
wife  and  children  in  possession ;  and  G.  then  per- 
suaded the  wife  to  surrender  the  possession  to  him 
for  a  compensation,  on  ejectment  by  the  vendor, 
against  G.'s  tenant ;  held,  that  he  was  estopped  to 
show  G.'s  title,  or  any  title  outstanding,  against  the 
vendor. 

Held,  also,  that  the  question  whether  G.  claimed 
under  the  vendee,  was  a  question  of  law  ;  and  it 
having  been  submitted  to  the  jury,  who  found  for 
G.,  a  new  trial  was  granted. 

Citations— 10  Johns.,  356 ;  6  Johns.,  46  ;  4  Johns., 
292,  230 ;  14  Johns.,  224 ;  16  Johns  ,  314. 

"PJECTMENT;  tried  at  the  Chenango  Cir- 
lJ  cuit,  July,  1826,  before  Nelson,  Circuit  J., 
when  the  jury  found  a  verdict  for  the  defend- 
ant. 

Mr.  J.  A.  Collier  now  moved  for  a  new  trial. 

Mr.  J.  Sudam,  contra. 
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Curia,  per  WOODWORTH,  J.  This  is  an  ac- 
tion of  ejectment,  to  recover  lot  No.  6,  in  a 
patent  granted  to  Morris  and  Treat,  in  the 
County  of  Chenango. 

The  plaintiff  proved  a  power  of  attorney, 
from  his  lessor  to  Joseph  Juliand,  Jr.,  dated 
Mar.  2,  1821,  whereby  Juliand  was  authorized 
to  enter  upon  the  premises,  and«to  sell  them,  or 
contract  for  their  sale. 

In  pursuance  of  this  power,  he  contracted 
to  sell  the  lot  to  John  J.  Storm,  upon  certain 
terms  expressed  in  a  written  agreement,  dated 
Apr.  26,  1823. 

It  appeared  at  the  trial  that  the  defendant 
held  the  possession  under  Peter  B.  Garnsey. 

*In  the  spring.and  summer  of  1823,  [*638 
Storm  went  into  possession  of  the  lot  under  the 
agreement,  and  cultivated  it  as  a  farm.  In 
1824  Garnsey  commenced  an  ejectment  against 
him  and,  while  that  was  pending,  applied  to 
Storm's  brother,  to  prevail  on  him  to  procure 
a  surrender  of  the  possession,  and  urged  him 
to  write  to  the  defendant,  who  was  then  resid- 
ing in  the  State  of  Ohio,  having  left  his  wife 
and  children  in  the  occupation  of  the  premises. 
Garnsey  left  a  paper  with  Storm's  brother, 
containing  a  formal  surrender,  and  desired 
him  to  forward  it  for  signature;  saying  he 
would  give  something  to  the  defendant's  wife 
if  she  would  leave  the  premises.  Storm's 
brother  wrote,  but  never  heard  of  an  answer. 
The  wife  left  the  farm,  and  Garnsey  entered, 
and  put  the  defendant  in  this  suit  in  possession. 

The  plaintiff  then  proved,  that  in  Apr., 1825, 
Ebenezer  Covill  entered  into  possession  under 
the  lessor  of  the  plaintiff,  with  the  consent  of 
Mrs.  Storm,  who  resided  on  the  lot.  Shortly 
after  this,  Garnsey  requested  Covill  to  surren- 
der, which  he  at  first  refused.  A  suit  was 
threatened,  and  Covill  concluded  to  give  up 
his  possession,  for  which  Garnsey  gave  him  $3. 
Covill  testified  that  he  heard  G'arnsey  say  he 
had  given  Mrs.  Storm  $10  for  giving  him  the 
possession,  or  leaving  the  possession  of  the  lot. 

The  defendant  then  attempted  to  show  a, 
prior  possession  of  the  lot.  It  appeared  that, 
at  different  times,  previously,  the  parties  had 
alternately  been  in  possession.  In  order  to  de- 
cide whether  enough  was  shown  to  defeat  the 
right  to  recover,  which  the  plaintiff  had  made 
out  prima  facie,  it  will  be  necessary  to  state  the 
evidence  as  derived  from  the  case. 

Ebenezer  Huntley  testified  that  in  the  spring 
of  1802  he  applied  to  Garnsey's  agent,  and  re- 
ceived from  him  a  certificate,  by  virtue  of 
which  he  went  into  possession  of  the  premises; 
and  afterwards  received  a  contract  from  Garn- 
sey. Then  he  continued  in  possession  under 
him  five  or  six  years,  and  then  sold  his  posses- 
sion to  one  Abbot,  and  assigned  to  him  his 
contract.  Abbot  continued  in  *posses-  [*639 
sion,  as  the  witness  stated,  perhaps  two  or 
three  years:  and  then  removed  out  of  the 
country.  Huntley  further  testified,  that  Apr. 
1,  1809,  after  he  had  assigned  to  Abbot,  he 
took  another  contract  for  the  lot  under  Living- 
ston. Several  witnesses  proved  that  Huntley's 
character  was  bad,  and  that  he  was  unworthy 
of  belief. 

The  plaintiff  proved  by  Timothy  Hoxton, 
that  in  1811,  he  (H.)  was  in  possession  of  No. 
6  under  Livingston,  by  virtue  of  an  agreement 
which  was  read,  dated  Oct.  11, 1811.  It  stated 
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that  Hoxton  had  purchased  at  $4  per  acre, 
payable  in  five  years.  The  defendant  then 
produced  a  paper'writing,  dated  Feb.  14, 1812, 
executed  by  the  witness,  Hoxton,  and  which 
stated  that  he  had  taken  possession  of  lots  4, 
5  and  6,  the  improvements  on  which,  and 
the  possession,  had  been  lately  purchased  by 
Garnsey  of  Abbot;  that  Hoxton  agreed  to 
hold  and  occupy  under  him;  and  to  pay  rent. 
Hoxton  further  testified  that  he  took  a  lease 
from  Garnsey,  of  Nos.  4  and  5,  but  that  No.  6 
was  inserted  in  the  lease  without  his  knowl- 
edge. In  1815  one  T.  Belknap  held  the  prem- 
ises under  Livingston. 

It  appeared  that  in  the  same  year,  1815,  Levi 
Brooks  was  in  possession  of  the  lot  under  Garn- 
sey. He  was  in  possession  some  time  before 
taking  a  written  contract,  and  after  that  he  re- 
mained in  possession  about  two  or  three  months. 
He  was  absent  a  short  time  to  remove  his 
family,  and  when  he  returned,  he  found  an- 
other man  in  possession  under  Livingston,  the 
lessor  of  the  plaintiff.  An  ejectment  was  brought 
against  Brooks  by  Livingston,  wherein  he  re- 
covered, and  Brooks  was  dispossessed. 

The  defendant  offered  to  read  the  record  of 
a  deed  from  William  Cutting  and  wife,  to  the 
lessor  of  the  plaintiff;  dated  Aug.  13,1803;  and 
contended  that  the  plaintiff  claimed  under  that 
deed,  which  was  void  because  the  premises 
were  held  under  an  adverse  title  at  the  time  of 
its  execution.  The  evidence  was  admitted.  The 
plaintiff  insisted  that  he  had  made  out  a  right 
of  possession,  and  was  entitled  to  a  verdict. 
The  court  decided  that  the  right  of  possession 
64O*]  *involved  a  question  of  fact,  which 
must  be  submitted  to  the  jury.  The  parties  then 
proceeded  to  the  investigation  of  their  paper 
title. 

The  judge,  among  other  things,  charged  the 
jury,  that  if  Garnsey  went  into  possession,  by 
virtue  of  title  acquired  from  Storm,  he  could 
not  be  allowed  to  set  up  his  own  title  in  this 
suit ;  but  that,  if  he  went  into  possession  by 
virtue  of  his  own  title,  claiming  to  hold  under 
that  exclusively,  not  deriving  any  interest  from 
Storm,  and  having,  after  he  had  brought  an 
ejectment,  and  after  Storm  had  left  the  State, 
only  persuaded  or  hired  the  family  to  quit  the 
premises,  in  that  case,  Garnsey  would  not  be 
precluded  from  setting  up  his  title  in  this  suit. 

The  charge  was,  in  substance,  a  direction  to 
the  jury,  that  the  plaintiff  was  not  entitled  to 
recover  on  his  possessory  right,  and  that  the 
defendant  was  not  precluded  from  setting  up 
title.  There  was  no  dispute  about  the  fact  that 
Garnsey  hired  Storm's  wife  to  quit,  which  she 
accordingly  did  ;  and  this  seems  to  have  been 
considered  as  not  impairing  the  right  to  set  up 
an  outstanding  title. 

It  will  not  be  denied  that  if  the  plaintiff  ought 
to  have  prevailed  on  his  possession, the  question 
whether  his  deed  was  void  or  not,  is  immaterial. 
It  was  sufficient  to  give  color  of  title;  and  that 
is  all  which  is  necessary,  with  respect  to  the 
question  of  possesion. 

The  question  of  adverse  possession,  or  the 
right  of  possession,  is  within  the  province  of  the 
jury,  so  far  as  to  find  the  facts,  not  the  law  aris- 
ing upon  them.  It  is  the  duty  of  the  court  to 
instruct  the  jury  what  the  law  is.  In  this  case, 
the  facts  material  to  be  considered  are  not  con- 
troverted. 
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I  will  first  consider^  what  were  the  previous- 
rights  of  the  parties,  on  the  supposition  that  no- 
paper  title  had  been  offered  or  introduced ;  and , 
secondly,  if  the  plaintiff  established  a  right  to 
recover  on  the  ground  of  possession,  whether 
the  defendant  was  estopped  from  setting  up 
title  in  this  action. 

The  plaintiff  made  out,  in  the  first  instance,, 
a  valid  possession  of  the  premises  by  the  con- 
tract of  sale  to  Storm,  in  1823,  under  which  he 
entered.  The  possession  haa  *never  [*64l 
been  abandoned  by  the  lessor  of  the  plaintiff  ; 
but  continued  until  Garnsey  induced  the  wife 
of  Storm  to  quit,  under  circumstances  which 
will  be  subsequently  noticed.  This  simply  con- 
stituted a  right,  prima  facie,  to  recover  until 
the  defendant  should  show  a  valid  prior  pos- 
session, under  a  claim  or  assertion  of  right.  la 
Smith  v.  Lorillard,  10  Johns.,  356,  the  court 
say  :  "  It  is,  however,  to  be  understood,  in  the 
case  to  which  the  rule  of  evidence  applies, that 
the  prior  possession  had  not  been  voluntarily 
relinquished,  without  the  animus  revertendC' 
It  will  be  conceded  that  the  defendant  has 
shown  a  possession  commencing  in  1802, under 
Huntley,  continued  by  him  five  or  six  years, 
and  then  for  two  years  more  under  Abbot.  This 
would  bring  the  possession  down  to  1809  or 

1810.  Then  Abbot  removed  out  of  the  country, 
and,  for  aught  that  appears,  the  lot  was  left 
vacant.  The  next  assertion  of  right  was  on  the 
part  of  the  lessor  of  the  plaintiff.    Hoxton  tes- 
tified that  in  1811  he  was  in  possession  under 
Livingston.  The  agreement  to  sell  is  dated  Oct. 
11,  1811.     It  does  not  appear  that  Hoxton  en- 
tered upon  any  other  tenant,  or  that  Garnsey 
had  attempted  to  continue  the  possession  from 
the  time  Abbot  removed  until  Hoxton  entered. 
I,  therefore,  consider  that  the  possession  under 
Garnsey,  previous  to  1811,  had,  in  judgment 
of  law,  terminated,  and  become  inoperative  by 
reason  of  discontinuance.     The  next  step  ap- 
pears to  be  this  :  Feb.  14,  1812,  Hoxton  signed 
a  lease,  which,  among  other  lots,  included  No. 
6,  by  which  lease  he  agreed  to  hold  and  occupy 
under  Garnsey.  To  this  evidence  there  are  sev- 
eral answers.     In  the  first  place  Hoxton  took 
possession  under  a  contract  from  Livingston  in 

1811.  It  was  not  competent  for  him,  by  the 
lease  from  Garnsey,  to  change  the  relation  in 
which  he  then  stood  with  the  lessors  of  the 
plaintiff.     Beside,  no  proof  was  offered  that 
Hoxton  ever  entered,  or  held,  or  pretended  to 
hold  lot  No.  6  under  that  lease.     Such  is  the 
presumption  from  the  fact  that  lot  No.  6,  as  he 
testified,  was  inserted  without  his  knowledge 
or  authority.    How  long  Hoxton  continued  on 
the  lot  under  the  lessor  of  the  plaintiff, or  how 
it  was  occupied  between  *1811  and  [*642 
1815,  nowhere  appears  ;  so  that  down  to  the 
latter  period, the  defendant  has  failed  to  estab- 
lish a  valid  prior  possession. 

In  1815  the  defendant  proved  a  possession  in 
Brooks,  under  a  contract  with  Garnsej'.  He 
remained  in  possession,  subsequently,  two  or 
three  months  ;  but  this  possession  terminated 
by  a  recovery  in  ejectment, under  which  he  wa& 
dispossessed.  From  that  time  down  to  the  en- 
try of  the  defendant  in  1825,  he  gave  no  evi- 
dence of  a  possessory  right.  Thus,  then,  it  ap- 
pears that  the  lessor  of  the  plaintiff  had  the  un- 
disturbed possession,  at  least,  from  1823  until 
1825,  and  that  his  right  had  been  fortified  by 
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a  recovery  in  ejectment  in  1815.  The  effect 
of  such  a  recovery  was  decided  in  Jackson  v. 
Rightmyre,  16  Johns.,  314,  where  it  was  held, 
that  although  a  prior  possession  under  a  claim 
of  right,  and  not  voluntarily  abandoned,  will 
prevail  in  ejectment  over  a  subsequent  posses- 
sion acquired  by  mere  entry  without  any  law- 
ful right;  yet  where  the  subsequent  possession 
of  the  defendant  is  acquired  by  a  recovery  and 
execution  in  ejectment,  it  affords  a  better  pre- 
sumption of  right  than  the  prior  possession.  It 
is  clear,  therefore,  that  the  plaintiff  made  out 
a  valid  possession,  and  the  defendant  did  not 
establish  a  valid  prior  possession. 

The  remaining  inquiry  is,  whether  the  de- 
fendant was  estopped  from  giving  evidence  of 
title.  The  fact  is  established,  that  the  family 
of  Storm  being  in  possession,  Garnsey  com- 
menced a  negotiation  to  obtain  it.  He  said  he 
had  a  valid  deed  of  the  land.  He  desired  the 
possession  merely,  and  admitted  he  had  given 
Mrs.  Storm  $10  for  the  possession  of  the  lot. 
He  also  paid  $3  to  Covill,  who  came  in  under 
Mrs.  Storm,  for  a  surrender  of  his  part. 

The  question  then  arises,  whether  a  person 
who  has  contracted  for  land,  and  gone  into  pos- 
session, is  authorized,  by  law,  to  dissolve  the 
relation  existing  between  him  and  the  vendor. 
The  consequence  of  such  a  doctrine  would  be 
in  every  case,  to  require  the  vendor  to  make 
out  a  paper  title,  in  case  he  attempts  to  regain 
possession;  whereas,  if  it  is  not  competent  for 
<543*]  the  vendee  to  throw  off  his  *allegiance, 
the  vendor  can  recover  on  the  ground  of  his 
possession  against  him  who  may  even  have  good 
title  to  the  premises. 

It  will  be  conceded  that  here  was  not  the  re- 
lation of  landlord  and  tenant,  for  Storm  en- 
tered under  a  contract  to  purchase.  He  was, 
therefore,  not  strictly  a  tenant.  (6  Johns.,  46.) 
To  test  the  merits  of  this  defense,  it  may  be 
asked,  could  Storm  set  up  title,  and  thus  defeat 
an  action  by  Livingston  against  him,  to  re- 
cover possession  ?  I  apprehend  not.  The  case 
of  Jackson  v.  Harder,  4  Johns.,  202,  decides 
that  a  claim  or  title  which  could  not  be  set  up 
by  a  person  while  in  possession,  cannot  be  set 
up  by  another  person  who  comes  into  pos- 
session under  him.  This  doctrine  was  applied 
to  the  case  of  a  person  who  came  into  posses- 
sion, either  as  an  intruder,  or  under  one  who 
had  purchased  ;  and  in  either  case,  it  was  held 
that  he  was  precluded  from  questioning  the 
plaintiff's  right  of  possession.  The  case  of 
Jackson  v.  Bard,  4  Johns. ,  230,  was  this:  Dick- 
enson entered  under  an  agreement  to  purchase. 
About  ten  months  after,  he  executed  a  mort- 
gage to  the  vendor,  and  received  a  deed.  Be- 
fore Dickenson  gave  the  mortgage,  one  Smith 
entered,  under  an  agreement  to  purchase  from 
Dickenson  ;  and  subsequent  to  the  date  of  the 
mortgage, Dickenson  executed  a  deed  to  Smith, 
from  whom  the  defendant  derived  title.  In 
an  action  of  ejectment  by  the  assignee  of  the 
mortgagee,  the  defendant  contended  that,  at 
the  date  of  the  mortgage,  there  was  an  adverse 
possession  ;  and,  therefore,  the  property  could 
not  pass  by  the  deed.  The  court  held,  that  the 
possession  was  not  adverse,  nor  hostile  to  the 
title  of  the  vendor.  Thompson.  J.,  in  giving 
the  opinion  of  the  court,  says  :  "Dickenson 
could  not  have  set  up  against  Barton  (the 
vendor)  an  adverse  holding  ;  and  Smith,  who 
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claimed  under  him,  must  be  considered  as 
standing  in  the  same  situation."  This  case  is, 
in  principle.like  the  one  before  us.  Here  Garn- 
sey purchased  the  possession  of  Mrs.  Storm. 
If  paying  her  for  that  possession,  inducing  her 
to  quit,  and  then  entering  himself,  is  not  an 
entry  under  the  person  who  contracted  with 
Livingston,  or  those  representing  *the  [*O44 
purchaser  from  Livingston,  I  am  at  a  loss  to 
determine  what  constitutes  an  entry  under  an- 
other. The  case  of  Jackson  v.  Ayers,  14  Johns., 
224,  seems  to  me  to  be  conclusive  on  the  point. 
There  the  lessor  of  the  plaintiff  claimed  a  right 
to  recover,  under  an  agreement  to  sell  the 
premises  to  the  defendant,  he  then  being  in 
possession.  The  defendant  offered  to  prove  an 
outstanding  title  at  the  time  of  the  agreement. 
The  court  say,  "  the  agreement  to  purchase 
was  an  acknowledgment  of  the  title  of  the 
plaintiff,  and  would  estop  the  defendant  from 
setting  up  an  outstanding  title."  Many  other 
cases  might  be  cited, but  I  deem  it  unnecessary. 
If,  then,  Storm,  had  he  been  defendant,  could 
not  set  up  a  title  in  Garnsey,  it  is  equally  clear 
that  a  person  who  came  in  under  him  cannot. 
If  Garnsey  did  not  come  in  under  Storm,  or 
those  who  represented  him,  I  ask,  how  did  he 
obtain  possession?  The  premises  were  not  va- 
cant. The  entry  was  not  by  force.  The  lot 
was  in  the  actual  occupation  of  Storm's  family. 
Did  they  abandon  without  a  compensation,  or 
concert  with  Garnsey  ?  The  contrary  appears. 
He  held  out  inducements  which  were  success 
f  ul.  The  actual  possession  was  an  object  worth 
contending  for,  in  a  case  where  the  title  was 
involved  in  difficulties.  But  if  the  title  is  per- 
fect.much  was  gained  by  immediate  possession. 
That  was  the  object  sought  after,  paid  for  and 
obtained.  After  it  was  obtained,  to  say  noth- 
ing was  acquired  under  Storm,  is,  to  my  mind, 
an  absurdity.  The  plaintiff  was  entitled  to  the 
benefit  of  Storm's  possession,  thus  acquired  by 
the  defendant.  It  is  alike  the  dictate  of  justice 
as  of  law,  that  the  defendant  restore  it,  before 
he  can  be  permitted  to  show  title  in  himself, 
or  an  outstanding  title  in  another. 

I  am  of  opinion  that  the  verdict  be  set  aside, 
and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

New  trial,  granted. 

Cited  in— 7  Wend.,  404;  15  Wend.,  176:  17  Wend., 
168 ;  25  Wend.,  393,  439 ;  5  Den..  553 ;  H.  &  D.,  130, 190 ; 
3  Barb.  Ch.,  567:  7  Barb..  621;  12  Barb.,  356;  31  Barb., 
516  ;  54  Barb.,  26 ;  63  Barb.,  533 :  &5  Super.,  149 :  96 
111.,  601 ;  45  Mo..  415 :  64  Mo.,  546 ;  67  Mo..  53 ;  17  Wis., 
625  ;  49  Am.  Dec.,  196. 


*NORTON  &  AGAN, 

v. 

THE  RENSSELAER  AND  SARATOGA 
INSURANCE  COMPANY 

Fire  Insurance —  Valued  Policy —  What  Sufficient 
Proof  of  Loss  within  Pi'oposal  or  Condition — 
Forms. 

What  shall  be  sufficient  preliminary  proof  of  loss, 
within  the  proposal  or  condition,  attached  to  a  val- 
ued policy  of  insurance  on  goods  against  fire,  re- 
quiring1 the  assured  to  deliver  in  as  particular  an  ac- 
count of  the  loss  or  damage,  &c.,  as  the  nature  of 
the  case  will  admit  of,  and  make  proof  thereof  by 
their  oath  or  affirmation,  and  by  their  books  of  ac- 
count and  other  vouchers,  as  shall  reasonably  be 
required. 
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Where  all  the  papers  furnishinjr  details  were  con- 
sumed with  the  sroods,  held,  that  a  statement  of  the 
gross  amount  lost,  with  the  circumstances  of  the 
Toss,  were  sufficient. 

Form  of  the  notice  and  affidavit  in  such  case,  ap- 
proved by  the  court,  as  sufficient. 

Citations— 2  Condy's  Marsh.,  808,  813;  11  Johns., 
260 ;  2  Johns.,  136 ;  8  Johns.,  317. 

A  8SUMPSIT  on  a  valued  policy  of  insurance 
li.  against  fire,  on  merchandise  of  the  plaint- 
iffs, as  D.  C.  Norton  &  Co.,  tried  at  the  Rens- 
selaer  Circuit,  Nov.  16, 1826,  before  Duer,  Cir- 
cuit J.  ;  when  the  following  facts  were  in  evi- 
dence : 

The  10th  condition  or  proposal  of  insurance 
annexed  to  the  policy,  was.  that  "  all  persons 
insured,  &c..  sustaining  any  loss  or  damage  by 
fire,  are  forthwith  to  give  notice  to  the  Com- 
pany, and,  as  soon  after  as  possible,  to  deliver 
in  as  particular  an  account  of  their  loss  or  dam- 
ages, signed  with  their  own  hands,  as  the  nat- 
ure of  the  case  will  admit  of,  and  make  proof 
of  the  same  by  their  oath  or  affirmation,  and 
by  their  books  of  account  and  other  vouchers, 
as  shall  be  reasonably  required."  By  the  policy, 
the  Company  were  to  pay  loss  or  damage  with- 
in 60  days  "after  notice  and  proof  thereof  made 
by  the  assured,  in  conformity  to  the  proposals 
or  this  Corporation  annexed  to  this  policy." 

The  policy  in  question  was  dated  Oct.  4, 
1825  ;  and  the  merchandise  insured  was  de- 
stroyed by  fire  Feb.  28,  1826. 

The  plaintiffs  read  in  evidence  a  notice,  ad- 
mitted by  the  defendants  to  have  been  received 
by  them,  on  Mar.  2,  1826,  in  the  words  and  fig- 
ures following,  viz.  : 

"  The  Rennselaer  and  Saratoga  Insurance 
Company,  having  insured  property  of  D.  C. 
Norton  &  Co.  to  the  amount  of  two  thousand 
dollars,  by  the  policy  signed  the  24th  day  of 
October,  1825,  notice  is,  therefore.hereby  given 
to  said  Insurance  Company,  that  the  insured 
sustained  a  loss  by  fire  on  the  property  insured, 
on  the  morning  of  the  28th  day  of  February, 
1826,  to  the  amount  of  at  least  five  thousand 
dollai-s.  The  following  is  all  the  account  the 
insured  have  it  in  their  power  to  give  of  the 
accident  and  loss,  viz.  :  David  C.  Norton,  one 
646*]  of  the  firm  insured  *closed  the  store  a 
few  minutes  after  nine  o'clock  on  Monday  eve- 
ning, the  27th  February  last  past,  leaving  in 
the  store,  besides  the  goods  insured,  all  the 
books  of  account,  the  notes,  excepting  one  or 
two  which  were  in  his  pocket  book,  the  bills 
of  goods,  the  cash  book,  and  also  about  two 
hundred  dollars  in  money,  which  was  intended 
to  be  used  to  pay  up  a  bank  note  coming  due 
on  or  about  the  1st  of  March,  1826.  At  this  time 
everything  appeared  perfectly  safe  in  the  store. 
,  Nelson  Agan,  one  of  the  firm,  was  absent  in  the 
country,  leaving  in  the  store  all  his  clothing, 
and  which  was  burnt.  The  insured  cannot  say, 
nor  can  they  conjecture  how  or  where  the  fire 
originated.  The  store,  containing  the  goods 
insured,  was  burnt,  and  all  the  goods  therein, 
papers,  books,  &c.,  as  above  stated,  were  entire- 
ly destroyed,  except  a  remnant  sold  for  tweuty 
dollars.  The  fire  was  discovered  about  one 
o'clock  at  night,  at  which  time  the  insured, 
Norton,  was  at  his  father-in-law's  with  his  wife, 
a  distance  of  about  half  a  mile  from  the  store. 
Agan,  as  above  stated,  was  in  the  country, 
and  no  one  was  sleeping  in  the  store.  Some- 
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thing  like  a  week  before  the  fire,  the  in- 
sured were  looking  over  their  bills  of  goods 
bought,  their  cash  book,  and  also  their  book 
of  accounts,  and  ascertained  that  they  had  then 
on  hand  goods  to  the  value  of  rising  of  five 
thousand  dollars.  This  amount  had  not  been 
much  reduced  by  sales  previous  to  the  fire. 
Given  under  our  hands  at  Lansingburgh,  the 
first  day  of  March,  1826. 

DAVID  C.  NORTON. 
NELSON  AGAN." 

"  Rensselaer  County,  «*.  David  C.  Norton 
and  Nelson  Agan.  being  duly  sworn,  say,  and 
first  the  said  David  C.  saith,  that  the  statement 
of  facts  and  circumstances  within  contained, 
respecting  the  fire  and  loss  within  mentioned, 
are  true.  And  the  said  Nelson  Agan  saith,  that 
the  facts  and  circumstances  as  aforesaid,  so  far 
as  they  relate  to  his  own  knowledge,  are  true, 
and  so  far  as  the  same  are  derived  from  the 
knowledge  and  information  of  others,  this  de- 
ponent believes  to  be  true. 

DAVID  C.  NORTON, 
NELSON  AGAN." 
Sworn  before  me  this  first  day  of  March,  } 

1826, ,  one  of  the  judges  >• 

of  the  Rensselaer  County  Court.  ) 

*The  counsel  for  the  defendants  in-  [*647 
sisted  that  this  notice  was  insufficient,  and  not 
a  compliance  with  the  tenth  condition  of  in- 
surance. The  judge  declared  his  opinion  that 
the  notice  was  not  a  compliance  with  that  con- 
dition. The  counsel  for  the  plaintiffs  then  read 
in  evidence  a  notice  admitted  by  the  defendants 
to  have  been  received  Apr.  11,  1826,  in  the 
words  and  figures  following,  viz. : 
"Black,  blue,  mixed,  olive  and  drab 

broadcloth, $800 

Cassimeres,      -    - 115 

Lion  skins, 25 

Domestic  cloths,"  &c.  (setting 
forth  in  this  form  a  long  bill  of 
particulars).  Sum  total,  $5,204." 

"Rensselaer  County,  ss.  David  C.  Norton, 
one  of  the  firm  of  Norton  &  Agan,  being  duly 
sworn,  saith,  that  in  pursuance  of  a  request 
from  the  Rensselaer  and  Saratoga  Insurance 
Company,  to  furnish  them  with  a  statement  of 
the  goods  lost  by  fire,  in  addition  to  the  state- 
ment heretofore  made  to  said  Company,  on  the 
2d  day  of  March,  1826,  he  has  made  the  an- 
nexed statement.  That  the  same  is  made  from 
recollection,  without  having  papers  to  refer  to, 
but  is,  in  all  respects,  correct,  according  to  the 
recollection  and  belief  of  this  deponent;  and 
further  saith  not.  DAVID  C.  NORTON." 

Sworn  before  me  this  llth  day  of  April,  } 

1826, ,  one  of  the  judges  x 

of  the  Rensselaer  County  Court.  j 

It  appeared  by  the  record  that  this  suit  was 
commenced  May  10, 1826;  whereupon  the  coun- 
sel for  the  defendants  insisted  that,  inasmuch 
as  60  days  had  not  elapsed,  after  the  notice  of 
Apr.  11  was  given,  before  this  suit  was  com- 
menced, according  to  the  terms  and  conditions 
of  the  policy,  no  right  of  action  had  accrued  at 
the  time  the  suit  was  commenced.  And  the 
counsel,  therefore,  requested  the  judge  to  non- 
suit the  plaintiffs.  The  plaintiffs'  counsel  con- 
tended that  the  notice  of  Apr.  11  related  back 
to  the  notice  of  March  2  ;  and  was  a  sufficient 
compliance  with  the  terms  and  conditions  of 
the  policy  ;  that,  therefore,  the  right  of  action 
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had  accrued  May  10.  The  judge  sustained  the 
objection,  and  nonsuited  the  plaintiffs. 
648*]  *Mr.  H.  P.  Hunt,  for  the  plaintiffs, 
now  moved  to  set  aside  the  nonsuit,  and  for  a 
new  trial.  He  said  the  notice  of  Mar.  2  was 
sufficient.  The  plaintiffs  swear  that  all  their 
books,  vouchers,  &c.,  were  consumed  with 
their  goods.  Yet  the  court  is  now  called  upon 
to  say  that,  in  absence  of  all  papers  and  docu- 
ments, the  plaintiffs  should  have  given  a  bill 
of  parcels. 

We  say  this  preliminary  proof  is  to  be  viewed 
liberally  ;  and  with  good  reason,  for  the  com- 
pany, after  having  received  it,  may  still  refuse 
payment.  Haffv.  Mar.  Ins.  Co.,  4  Johns.,  181. 
In  the  case  cited,  Thompson,  J.,  says  :  "  The 
plaintiff  should,  at  least,  disclose  all  the  docu- 
mentary evidence  in  his  possession."  In  this 
case,  the  plaintiffs'  documentary  evidence  was 
all  lost.  The  clause  in  question  should  be  con- 
strued to  require  only  the  best  evidence  of  the 
fact  that  the  party  possesses  at  the  time.  Bar- 
ker v.  PhcRiiix  Ins.  Co.,  8  Johns..  318.  A  bill 
of  parcels  would  be  of  no  use.  The  plaintiffs, 
if  dishonest.might  swell  it  to  what  amount  they 
pleased,  without  much  fear  of  detection.  A 
full  and  perfect  account  of  the  circumstances 
attending  the  loss,  how  the  fire  originated,  if 
known,  where  the  plaintiffs  were,  what  they 
had  been  about,  &c.,  serve  to  put  the  party  on 
inquiry,  and  may  be  contradicted.  The  last 
estimate,  on  the  requisition  of  the  Company, 
could  be  no  more  than  a  random  one  from  loose 
recollection. 

Besides,  it  is  fairly  to  be  intended  that  the  de- 
fendants made  no  objection  to  the  sufficiency 
of  the  original  notice.  This  they  were  bound 
to  do  at  the  time.  (9  Johns.,  192;  6  Cow., 
404,  415.) 

Mr.  D.  Duel,  Jr.,  contra.  The  notice  of  Mar. 
2  did  not  give  "an  account,"  within  the  intent 
and  construction  of  the  10th  condition.  The 
word  does  not  mean  a  narrative  of  the  occur- 
rences attending  the  fire,  or  the  manner  in 
which  the  loss  happened.  It  means  a  specifica- 
tion or  inventory  of  the  loss.  This  is  evident 
from  the  provision, that  it  is  to  be  substantiated 
not  only  by  their  oath,  but  their  books  of  ac- 
649*]  count  and  other  vouchers.  The  *object 
is  to  secure  the  Company  against  imposition, 
and  enable  them  to  detect  frauds.  If  a  gross 
amount  be  sufficient,  the  condition  would  have 
no  beneficial  operation.  The  plaintiffs  had 
power  to  do  more.  They  state  in  their  notice 
that  they  had  examined  their  bills  of  goods,  and 
ascertained  the  amount,  about  a  week  before 
the  fire;  and  on  the  llth  they  furnished  an  in- 
ventory. 

The  printed  proposals  are  a  part  of  the  pol- 
icy, and  the  accounts  of  loss  certified  and  proof 
required,  are  a  condition  precedent,  and  must 
be  strictly  complied  with.  (Marsh.  Ins.,  707, 
Am.  ed.,  1805;  6  T.  R.,  710,  722.) 

Curia,  per  SAVAGE,  Ch.  J.  The  only  ques- 
tion is,  whether  the  notice  of  Mar.  2,  was  a  com- 
pliance with  the  10th  proposal  in  the  policy. 
That  proposal  is  brought  over  from  the  En- 
glish policies,  where  it  is  held  to  be  a  condition 
precedent :  and  the  clause  connected  with  it, 
which  relates  to  the  certificate  of  third  persons, 
has  been  the  subject  of  several  decisions  con- 
fining the  plaintiff  with  great  strictness  to  the 
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persons  named.  (2  Cond.  Marsh.,  808-813,  and 
cases  cited.)  I  am  not  aware  of  any  case  which 
goes  into  the  form  of  the  notice,  and  the  affidavit 
of  the  party.  Undoubtedly  these  must  be  fur- 
nished, according  to  the  policy,  a  certain  num- 
ber of  days  before  an  action  can  be  brought  : 
but  it  is  another  question  what  they  should 
contain.  The  clause  requiring  proof  of  loss  in 
marine  policies,  has  been  construed  with  con- 
siderable liberality.  The  court  have  looked  to 
circumstances;  and  required  no  more  informa- 
tion of  the  party  than  what  appeared  to  be 
within  his  control.  In  Lawrence  v.  Ocean  Inn. 
Co.,  11  Johns.,  260,  Thompson,  J.,  in  deliver- 
ing the  opinion  of  the  court,  says  the  clause 
"requires  only  reasonable  information  to  be 
given  to  the  underwriters  ;  so  that  they  can  be 
enabled  to  form  some  estimate  of  their  rights 
and  duties,  before  they  are  obliged  to  pay.  This 
clause  has  always  been  liberally  expounded, 
and  is  construed  to  require  only  the  best  evi- 
dence of  the  fact  which  the  party  possesses  at 
the  time.  Such  has  been  the  uniform  construc- 
tion put  upon  it  by  this  *court.  (2  [*65O 
Johns.,  136;  8  Johns.,  317.")  The  clause  itself 
in  the  policy  before  us,  expressly  contemplates 
the  latitude  arising  from  circumstances.  The 
account  of  the  loss  or  damage  is  to  be  as  par- 
ticular as  the  nature  of  the  case  will  admit  of; 
and  we  think,  after  the  total  destruction  of 
those  papers  which  alone  could  furnish  ac- 
curate details,  the  notice  of  the  2d  of  March 
was  sufficient. 

The  nonsuit  must,  therefore,  be  set  aside, 
and  a  new  trial  granted. 

Rule  accordingly. 

Cited  in— 12  Wend.,  460;  23  Wend.,  527;  12  N.  Y., 
93 ;  19  Abb.  Pr.,  342 ;  1  Rob.,  519 ;  36  N.  J.  L.,  37 ;  13 
Am.  Hep.,  410,  412  (36  N.  J.,  29). 


HOPKINS 

f. 

BANKS,  Impleaded  with  WILLIAM  and 
STEPHEN  GOULD. 

Assignment  under  Insolvent  Act — Does  not  Pass 
Chose  in  Action  Previously  Assigned — Action 
by  Assignor — Witnessen — Competency  of — Evi- 
dence— Admission  of  Partner  after  Dissolution, 
does  not  Bind  Copartners — Exception — Mo- 
tion to  Set  Aside  Report  of  Referees. 

An  assignment,  under  the  Insolvent  Act,  will  not 
pass  any  interest  in  a  chose  in  action  which  was  be- 
fore voluntarily  assigned  by  the  insolvent. 

But  the  insolvent  cannot  bring  a  suit  for  such 
chose  in  action,  without  the  assent  of  his  previous 
assignee. 

Having  sued  with  his  assent,  the  assignee  is  not  a 
competent  witness  for  the  plaintiff ;  for  he  is  liable 
to  the  defendant  for  costs,  on  the  plaintiff's  failure. 

After  a  dissolution  of  partnership,  the  admission 
of  one  of  the  firm  is  not  evidence  against  his  for- 
mer copartners,except  to  avoid  the  Statute  of  Limit- 
ations. 

On  a  motion  to  set  aside  the  report  of  referees 
against  partners,  whose  firm  was  dissolved  before 
the  suit  brought,  the  affidavit  of  one  of  the  firm  ad- 
mitting the  report  to  be  just,  is  inadmissible. 

On  such  a  motion,  no  evidence  can  in  general  be 
heard,  except  what  was  submitted  to  the  referees. 

Such  partner  may  be  sworn  before  the  referees  by 
mutual  consent. 

Citations— 3  Johns..  538 :  6  Johns..  267. 

MOTION,  in  behalf  of  the  defendants,  to  set 
aside  a  report  of  referees.     On  the  henr- 
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ing,  the  plainliff  proved  that  in  1816,  he  print- 
ed for  the  defendants  to  the  amount  of  $1,- 
179.09. 

The  defendants  proved  that  the  plaintiff  had 
been  discharged  under  the  Act  to  Abolish  Im- 
prisonment for  Debt  in  Certain  Cases,  Aug. 
18,  1821,  when  he  made  an  assignment  of  his 
estate  for  the  benefit  of  his  creditors.  To  re 
move  this  difficulty,  the  plaintiff  gave  in  evi- 
dence an  assignment  made  by  him  Oct.  28, 
1816,  to  Jonathan  Seymour  and  John  Thomp- 
son, of  all  his  property  and  effects,  including 
outstanding  debts,  for  the  payment  of  certain 
notes  and  sums  of  money  mentioned  in  a 
schedule  annexed;  and,  among  others,  several 
notes  were  mentioned  as  about  to  become  due 
to  the  defendants. 

As  a  set-off,  the  defendants  proved  an  ac- 
count of  $594.26;  the  last  item  charged  Apr. 
21,  1819.  They  also  proved  four  notes  amount- 
ing, in  the  whole,  to  $345,  all  dated  and  pay- 
able in  1816.  These  notes  were  admitted  to  be 
properly  chargeable. 

651*]  *The  defendants  also  claimed,  as  a 
set-off,  two  other  notes  given  to  them  by  the 
plaintiff— one  dated  May  16,  1816.  at  60  days, 
for  $160;  the  other  dated  July  27,  1816,  at  3 
months,  for  $200.  The  plaintiff  objected  that 
these  notes  were  not  chargeable  against  him, 
and  called  Seymour,  one  of  his  assignees  under 
the  assignment  of  1816,  to  prove  this.  Seymour 
was  objected  to  by  the  defendants,  as  incom- 
petent on  the  ground  of  interest,  but  he  was 
admitted.  Whether  this  action  was  com- 
menced with  his  knowledge  and  approbation, 
the  evidence,  as  it  was  now  stated  to  the  court 
by  the  depositions, was  contradictory.  Thomp- 
son, named  as  the  other  assignee, had  not  acted 
as  such,  nor  authorized  this  suit;  and  had  died 
some  time  before  the  hearing. 

As  to  the  note  of  $160,  J.  W.  Mulligan  tes- 
tified that  he  had  indorsed  it  at  the  request  of 
Stephen  Gould.  He  had  an  impression  that  a 
note  of  Hopkins  of  $160  was  made  for  the 
purpose  of  being  discounted;  but  he  did  not 
know  for  whom,  nor  had  he  any  knowledge  of 
the  consideration  of  the  note. 

Stephen  Gould,  one  of  the  defendants,  had 
made  an  affidavit  to  oppose  this  motion,  by 
which  it  appeared  that  the  two  notes  claimed 
as  a  set-off  were  made  without  consideration, 
and  for  the  accommodation  of  the  defendants. 
But  it  also  now  appeared  that  the  partnership  be- 
tween the  defendants.against  which  the  plaint- 
iff's  claim  arose,  was  dissolved  long  previous 
to  the  commencement  of  this  suit;  and  that 
Stephen  Gould  had  been  much  at  variance 
with  Banks  and  William  Gould,  the  other  part- 
ners. Circumstances  were  also  now  proved  by 
affidavit  tending  to  show  collusion  between  S. 
Gould  and  the  plaintiff,  to  charge  Banks  and 
W.  Gould. 

The  referees  reported  for  the  plaintiff  $239.- 
83. 

Mr.  W.  T.  M'Coun,  for  the  motion.  The 
plaintiff  had  assigned  the  claim  in  question 
under  the  Insolvent  Act  and,  therefore,  could 
not  maintain  this  action  in  his  own  name.  The 
suit  is  not  for  the  benefit  of  the*  assignees  of 
1816,  and  the  plaintiff  should  not  be  allowed  to 
652*]  avail  himself  of  *that  assignment.  In 
this  way  the  defendants  may  be  made  twice 
liable.  A  recovery  in  this  suit  will  not  protect 
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them  against  the  assignees  in  a  suit  for  the  same 
demand.  (16  Johns.,  51.) 

But  if  the  suit  can  be  considered  one  for  the 
benefit  of  the  assignees  of  1816,  then  Seymour, 
one  of  those  assignees,  was  an  incompetent 
witness.  He  is  liable  for  costs.  (4  Cow., 460.) 

Mr.  J.  Dunlap,  contra.  The  assignment 
under  the  Insolvent  Act  could  not  affect  this 
claim,  which  had  before  been  assigned.  It  is 
not  for  the  defendants  to  object  that  Hopkins 
is  a  party  to  the  action.  That  must  be  taken 
as  correct,  the  legal  interest  being  in  him.  (10 
Johns.,  400;  11  Id.,  488.)  If  the  defendants 
are  obliged  to  pay  twice,  it  will  be  their  mis- 
fortune. 

Seymour  could  neither  gain  nor  lose  by  the 
event  of  the  suit.  If  he  consented  to  the  suit, 
it  being  in  good  faith, his  liability  for  costs  was 
contingent.  (4  Cow.,  548.) 

The  affidavit  of  S.  Gould  is  conclusive,  and 
may,  therefore,  be  received  now  for  the  first 
time.  (2  Cai.,  224.)  He  would  be  a  competent 
witness  on  a  rehearing.  (1  Taunt.,  378.)  His 
declaration  may  be  received  in  evidence.  (11 
East,  578;  1  Taunt.,  104;  6  Johns.,  267.)  Or  if 
it  is  to  be  rejected  on  account  of  the  dissolu- 
tion, within  the  case  of  Walden  v.  Sherburne, 
15  Johns.,  409,  that  case  does  not  preclude  his 
oath. 

Mr.  M'Coun,  in  reply.  The  affidavit  of  S. 
Gould  does  not  relate  to  anything  which  took 
place  at  the  hearing  before  the  referees  and  is, 
therefore,  clearly  inadmissible.  We  have  had 
no  opportunity  of  meeting  and  doing  away  its 
force.  The  gentleman  has  truly  told  us  in  his 
practice,  "  that  there  would  be  extreme  danger 
in  permitting  a  party  to  read  affidavits,  which 
the  opposite  side  has  had  no  opportunity  to  re- 
but; and  thus  decide  the  cause  ex  parte,  when 
on  a  trial,  everything  contained  in  the  deposi- 
tions might  be  disproved."  (2  Dunl.  Pr.,684.) 

* Curia,  per  WOOD  WORTH,  J.  The  [*653 
plaintiff's  demand  did  not  pass  by  the  assign- 
ment of  1821,  for  the  reason  that  it  had  been 
previously  assigned;  but  if  this  suit  was  com- 
menced without  any  authority  whatever  from 
Seymour. the  plaintiff  had  no  right  to  proceed. 
I  am  inclined  to  think,  however,  from  what 
appears,  that  Seymour  did  not  object  to  the 
suit  being  prosecuted;  and  if  so,  it  must  be 
considered  for  his  benefit  as  assignee,  and  to 
enable  him  to  execute  the  trust  reposed  in  him 
by  the  assignment.  The  plaintiff,  for  aught 
that  appears,is  a  nominal  party ;  his  name  being 
necessary  to  conduct  the  proceedings  according 
to  law.  If  .then,  Seymour  is  to  be  considered  as 
a  trustee,  was  he  not  interested  ?  He  had  no  in- 
terest in  the  money  to  be  recovered;  but,  I  ap- 
prehend, in  case  o"f  failure,  he  would  be  liable 
for  the  costs,  on  application  for  a  rule  against 
him,  directing  him  to  pay  them.  This  consti- 
tutes an  interest,  which,  it  seems  to  me,  should 
have  excluded  him.  His  evidence  went  strong- 
ly to  show  that  the  defendants  ought  to  have 
taken  up  the  note  of  $200. 

Neither  the  evidence  contained  in  Stephen 
Gould's  deposition,  nor  any  admission  of  his, 
appears  to  have  been  before  the  referees.  It 
cannot,  therefore,  be  regarded  in  deciding  on 
the  report  made.  Besides,  as  the  copartner- 
ship of  the  defendants  was  dissolved  before  the 
commencement  of  this  suit,  the  admission  by 
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one,  of  their  joint  liability,  is  not  competent 
evidence,  unless  for  the  purpose  of  avoiding 
the  Statute  of  Limitations.  (3  Johns.,  536;  6 
Johns.,  267.)  If  Stephen  Gould  had  been 
sworn  before  the  referees  by  consent,  and  had 
testified  to  the  facts  contained  in  his  deposi- 
tion,the  evidence  would  have  been  competent. 

But  it  is  contended,  that  if  the  report  be  set 
aside,  enough  appears  to  show  that  the  result 
would  not  be  varied.  This  argument  is  found- 
ed partly  on  the  fact  that  the  referees  made  no 
allowance  of  interest  to  the  plaintiff.  If  this 
be  granted,  and  that  the  plaintiff  was  entitled 
to  interest  on  such  balance  as  remained  after 
654*]  deducting  the  set-off,  *still,  it  will  be 
seen  that  if  the  two  disputed  notes  are  allowed, 
no  balance  would  be  due  to  the  plaintiff.  From 
the  evidence  before  us.enough  does  not  appear 
to  authorize  the  court  to  reject  these  notes. 
They  appear  to  be  the  principal  subject  of  con- 
tention between  the  parties  and,  probably,  may 
be  satisfactorily  explained,  should  the  cause 
be  sent  back  to  the  referees. 

I  am  of  opinion  that  the  report  of  the  ref- 
erees be  set  aside,  the  costs  to  abide  the  event. 

Rule  accordingly. 

Cited  In— 9  Cow.,  434 ;  18  Wend.,  502 ;  2  Barb.  Ch., 
618 ;  2  N.  Y.,  529 ;  4  Barb.,  537 ;  11  Barb.,  472 ;  15  Barb., 
172 ;  18  Am.  Dec..  512. 


MOTT  v.  COMSTOCK. 

Slander — Charge  that  Merchant  is  Unable  to 
Pay,  Actionable — Pleading — Motion  in  Arrest 
of  Judgment. 

The  5th  count  of  a  declaration  in  slander  averred 
that  the  defendant  said  of  the  plaintiff,  who  was  a 
merchant,  speaking  of  him  as  a  merchant,  and  of 
and  concerning  his  state  and  circumstances,  and  a 
sum  of  money  which  he  owed  one  H.  "  There  is 
poor  H.:  it  is  hard  for  him  to  lose  his  debt ; "  innu- 
endo, that  the  plaintiff  was  insolvent,  and  unable  to 
pay  the  debt :  and  that  H.  would  lose  the  debt  in 
consequence  of  the  plaintiff's  insolvency.  The  ver- 
dict being  general  for  the  plaintiff,  on  this  among 
other  counts  admitted  to  be  good,  on  motion  in  ar- 
rest, held  that  the  innuendo,  was  warranted  by  the 
words,  connected  with  the  cMoquium  and  circum- 
stances disclosed ;  and  the  jury  having  found  in  fa- 
vor of  the  innuendo,  such  finding  was  conclusive. 

To  say  of  a  merchant,  that  a  debt  will  be  lost  be- 
cause he  is  unable  to  pay  it,  is  actionable. 

MOTION  in  arrest  of  judgment,  founded  on 
the  insufficiency  of  the  5th  count  in  the 
declaration.  This  was  in  slander.  The  1st 
count  recited,  that  before,  and  at  the  time  of 
publishing  the  slander,  the  plaintiff  was  and 
had  been  a  merchant,  and  sought  his  liveli- 
hood by  buying  and  selling  goods,  wares  and 
merchandise,  as  others  of  that  trade  and  busi- 
ness usually  do  ;  that  he  was  in  good  credit, 
&c.,  and  averred  that  the  defendant,  knowing 
the  premises,  in  a  conversation  with  divers  good 
and  worthy  citizens,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  his  business  as 
such  merchant  or  trader,  and  of  and  concern- 
ing the  state  of  his  circumstances  as  such  mer- 
chant or  trader.spoke  certain  slanderous  words. 
The  5th  count  was  as  follows:  "And  where- 
as, «&c. ,  in  a  certain  other  discourse  which  he 
the  defendant,  then  and  there  had,  with  divers 
other  good  and  worthy  citizens  of  this  State, 
of  and  concerning  the  said  plaintiff,  and  of  and 
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concerning  his  business,  and  of  and  concern- 
ing his  circumstances  as  such  trader  or  mer- 
chant as  aforesaid,  he,  the  said  defendant.false- 
ly  and  maliciously  said,  spoke  and  published, 
*in  the  presence  and  hearing  of  those  [*055 
last  mentioned  citizens,  of  and  concerning  the 
plaintiff  as  such  trader  or  merchant  as  afore- 
said, and  of  and  concerning  his  business,  and 
of  and  concerning  the  state  of  his  circum- 
stances, and  of  concerning  a  certain  sum  of 
money  which  was  then  due  and  owing  from 
the  said  plaintiff  to  one  Matthew  Harris,  these 
other  false,  scandalous,  malicious  and  defama- 
tory words  following,  that  is  to  say  :  '  There 
is  poor  Harris  (the  said  Matthew  Harris  mean- 
ing) ;  it  is  hard  for  him  (again  meaning  the 
said  Matthew  Harris)  to  lose  his  (meaning  the 
said  Matthew  Harris)  debt '  (meaning  thereby, 
that  the  said  plaintiff  was  insolvent  ;  and  un- 
able to  pay  the  debt  he  owed  to  the  said  Mat- 
thew Harris  ;  and  that  the  said  Matthew  Har- 
ris would  lose  the  said  debt  in  consequence  of 
the  said  plaintiff's  insolvency." 

A  general  verdict  having  been  rendered  for 
the  plaintiff,  on  this  and  the  other  counts  con- 
fessedly good. 

Mr.  Talcott,  Atty-Gen.,  for  the  defendant, 
moved  in  arrest  of  judgment.  He  said  the  5th 
count  contained  no  actionable  words  ;  nor  did 
it  set  forth  any  cause  of  action.  If  this  be  so, 
it  is  not  to  be  disputed  that  the  judgment  must 
be  arrested,  though  the  other  counts  be  good. 
(5  Cow. ,  503  ;  11  Johns. ,  98.)  The  count  is  bad, 
for  the  innuendo  undertakes  to  enlarge  the 
meaning  of  the  words.  It  adds  insolvency, 
thus  extending  them  beyond  what  they  can  be 
construed  to  signify,  either  taken  by  them- 
selves, or  in  connection  with  the  colloquium. 
(7  Johns.,  271.)  Such  a  defect  is  fatal  in  arrest 
of  judgment.  (4  Co.  Rep.,  17  b  •  8  East.  427.) 
The  insolvency  of  the  plaintiff  was  not  men- 
tioned in  the  words;  nor  is  there  any  colloquium 
as  to  insolvency.  For  aught  that  appears,  aside 
from  the  innuendo,  the  intent  might  have  been 
to  put  the  loss  on  infancy,  or  the  Statute  of 
Limitations. 

Mr.  A.  L.  Jordan,  contra.  To  say  of  a  mer- 
chant or  trader,  he  is  unable  to  pay  his  debts, 
is  actionable.  The  law  is  tender  of  the  reputa- 
tion of  a  man  in  business,  and  will  punish  not 
only  palpable  charges,  but  the  most  remote  in- 
sinuation *of  insolvency.  (Stark.,  Slan-  [*65(> 
der.  108,  116,  118 ;  3  Salk..  326;  1  Binn.,  184.) 

The  rule  now  adopted  in  relation  to  slan- 
derous words,  is,  that  they  are  to  understood 
by  the  court  and  jury  in  the  sense  the  author 
intended  to  convey,  as  evinced  by  the  circum- 
stances of  the  case.  (5  East,  463 ;  3  Binn.,  515; 
7  Serg.  &  K,  449  ;  3  Cow.,  281.)  It  is  for  the 
jury  to  say  whether  they  were  spoken  mali- 
ciously. (9 East,  92;  6  Cow.,  76;  13  Mass.,  248.) 
On  a  motion  in  arrest,  the  question  is,  whether 
the  words,  either  alone,  or  taken  in  connection 
with  circumstances  stated  on  the  record,  are 
capable  of  the  meaning  imputed  to  them.  If 
they  may  be  slanderous,  then  that  they  are  so, 
is  established  by  the  verdict.  They  may  have 
a  local  meaning  (Stark.,  Slander,  117  ;  2  Bos. 
&  P.,  284  ;  10  Mod.,  Ill),  or  derive  a  meaning 
from  extrinsic  circumstances,  even  the  reverse 
of  their  ordinary  import.  (Stark..  Slander,  64; 
Freem.,  279.)  Insinuation,  or  indirect  allusion, 
is  enough.  (4  Esp.,  191  ;  2  Stark.,  297  ;  1  M'C., 
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203  ;  1  Nott  &  M'C.,  290  ;  o  East,  463  ;  3  Binn., 
515  ;  1  Wash.,  150.) 

Here  the  words  of  the  5th  count,  with  the 
collateral  facts  placed  on  the  record  by  the 
prefactory  allegations  or  averments,  are  capa- 
ble of  the  meaning  imputed  to  them.  The  pref- 
atory allegations,  are,  that  the  plaintiff  was  a 
merchant  doing  business,  ingoodcredit.which 
the  defendant  knew:  The  colloquium  or  con- 
versation is  said  to  have  been  of  the  plaintiff 
as  merchant,  and  of  the  state  of  his  circum- 
stances, and  the  debt  he  owed  Harris.  The 
words  plainly  import  that  Harris  was  to  lose 
his  debt.  How  ?  It  must  have  been  because 
the  plaintiff  was  a-rogueor  insolvent,  or  would 
plead  the  Statute  of  Limitations  or  usury,  or 
some  other  means.  The  innuendo  explains  the 
doubt ;  that  the  words  meant  insolvency  ;  and 
the  jury  have  found  the  explanation  true.  If  the 
meaning  were  otherwise,  it  should  have  been 
shown  to  the  jury,  who  would  have  found  for 
the  defendant.  (Stark.,  Slander,  50,  55;  6 
Johns.,  83  ;  7  Johns.,  359.)  The  words  being 
capable  of  the  meaning  imputed  to  them  by  the 
657*]  pleader,  the  verdict  of  the  jury,  *giv- 
ing  them  that  meaning,  is  conclusive.  Words 
may  signify  matter  of  fact  or  of  law.  Whether 
they  impute  inability  to  pay  debts,  is  matter  of 
fact  ;  whether  they  impute  crime,  matter  of 
law.  The  former  is  for  the  jury  ;  the  latter 
for  the  court,  on  looking  at  the  record.  The 
former  may  or  may  not  be  actionable,  as  the 
jury  shall  find.  Here  the  collateral  matter, 
that  he  is  a  merchant,  is  averred,  to  give  point 
and  application  to  the  words.  The  office  of  an 
innuendo  is  to  explain  what  words,  otherwise 
doubtful,  mean.  It  did  so  ;  and  it  was  for  the 
jury  to  say  whether  the  explanation  was  prop- 
erly given.  (3  Binn.,  517  ;  2  Id.,  34  :  Cowp., 
275,  679  ;  2  Bl.,  959 ;  7  Johns.,  359  ;  Cro.  Eliz., 
250.) 

Mr.  Talcott,  in  reply.  True,  where  the  words 
are  susceptible  of  different  meanings,  the  innu- 
endo may  explain  them  ;  and  the  verdict  of  the 
jury  shall  conclude.  But  the  rule  applies  to 
those  cases  only  where  the  words  are  ambigu- 
ous. They  are  not  so  in  this  case,  and  the 
jury  having  found  the  innuendo  true,  will  not 
avail  the  party.  The  court  must,  in  all  cases, 
see  that  words  will  warrant  the  finding.  If 
they  find  the  innuendo  too  large,  they  will  ar- 
rest the  judgment  notwithstanding  the  finding 
of  the  jury.  (6  T.  R.,  694.)  The  defect  in  the 
words  themselves  must  be  supplied  by  a  collo- 
quium, which  should  have  been,  not  only  of 
and  concerning  the  plaintiff  as  merchant,  but 
of  and  concerning  his  insolvency.  There  is  no 
colloquium  as  to  the  latter.  The  state  of  his 
circumstances  and  business  may  have  been  of 
his  better  or  solvent  circumstances,  or  the  con- 
trary. Which  o'f  these  is  not  explained  by  the 
colloquium,  whose  office  it  is  to  furnish  prem- 
ises for  the  innuendo. 

Curia,  per  SAVAGE,  Ch.  J.  The  count  in 
question  avers  that  the  words,  "  There  is  poor 
Harris  ;  it  is  hard  for  him  to  lose  his  debt," 
were  spoken  in  a  conversation  concerning  the 
plaintiff  as  a  merchant,  and  of  his  business  and 
the  state  of  his  circumstances,  and  of  a  sum  of 
money  due  by  him  to  Harris  ;  innuendo,  that 
608*]  the  plaintiff  was  insolvent,  *and  un- 
able to  pay  the  debt,  and  that  Harris  would 
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lose  it  in  consequence  of  the  plaintiff's  insolv- 
ency. After  verdict,  we  must  intend  that  the 
words  were  spoken  with  the  meaning  imputed 
by  the  innuendo,  which,  we  think,  is  the  only 
meaning  that  could  naturally  be  given  by  the 
pleader,  upon  the  circumstances  and  colloquium 
disclosed.  The  charge  was  equivalent  to  say- 
ing, Harris  will  lose  his  debt,  because  the 
plaintiff  is  unable  to  pay  it.  Such  words  said 
of  a  merchant  are  actionable.  The  motion  in 
arrest  is  not  well  founded. 
Motion  denied. 

Cited  in— 3  Wend..  207 ;  '16  N.  Y.,  376 ;  6  Barb.,  47  ; 
23  How.  Pr.,  253 ;  18  Abb.  Pr.,  414 ;  1  E.  D.  S.,  287 ;  10 
Leg.  Obs.,  92. 


JACKSON,  ex  dem.  KNAPP  and  HAIGHT, 

v. 
BUDD  AND  POOR. 

Three  Successive  Judgments — Sale  under  Firnt 
Redemption  by  Holder  of  Third — Due  after 
15  Months — Second,  Barred. 

H.  obtained  judgment,  then  K.  and  then  P.  against 
the  same  defendant,  on  whose  land  the  judgments 
were  liens.  This  land  was  sold  on  H.'s  fl.  fa.  to  K. 
for  $20.  P.  redeemed  from  K.,  by  paying-  the  $20, 
and  10  per  cent.;  and  after  15  months  took  a  deed 
from  the  sheriff .  K.  insisted  that  P.'s  redemption 
was  not  good,  his  (K.'s)  intermediate  judgment  not 
being-  paid,  the  sheriff  afterwards  gave  him  a  deed, 
and  he  brought  ejectment  against  P.'s  tenant.  Held, 
that  the  second  deed  was  void,  P.'s  right  having  be- 
come perfect  by  lapse  of  time. 

Held,  that  K.  should  have  redeemed  of  P.,  which 
he  might  have  done,  on  simply  paying  the  redemp- 
tion money  paid  by  P.;  and  was  not  bound  to  pay 
P.'s  judgment. 

A  senior  judgment  creditor  may  redeem  from  a 
junior  judgment  creditor,  who  has  redeemed  from 
a  sale  on  a  judgment  senior  to  both,  without  paying 
the  youngest  judgment. 

A  junior  judgment  creditor  may  redeem  from  a 
sale  on  a  senior  judgment,  without  paying  interme- 
diate judgments;  and  if  an  intermediate  judgment 
creditor  suffer  the  15  months  to  elapse,  without 
himself  redeeming,  his  rights  are  gone. 

Citations- Act,  April  12, 1820,  sess.  43,  ch.  184,  sec. 
3;  1  Cow..  510. 

T7JECTMENTfor  50  acres  of  land  in  Phil- 
-CJ  lipstown,  Putnam  Co.,  for  five  acres  of 
which  Hannah  Poor  was  let  in  to  defend  with 
Budd  as  her  tenant. 

The  case  was  as  follows : 

Samuel  W.  Bard  was  the  owner  of  the  prem- 
ises in  question,  when  the  judgments  herein- 
after mentioned  were  obtained.  The  lessors  of 
the  plaintiff  have  an  undisputed  right  to  all  the 
premises  in  question,  under  a  mortgage  given 
by  Bard  to  Haight,  one  of  the  lessors,  except 
the  five  acres.  To  the  five  acres,  the  lessors 
claim  title  under  a  deed  executed  by  Peter 
Waring,  former  Sheriff  of  Putnam  Co., to  Fred- 
erick Knapp,  the  other  lessor  of  the  plaintiff, 
bearing  date  Dec.  13,  1821,  in  pursuance  of  a 
sale  made  of  the  premises  by  Waring,  the  sher- 
iff. Aug.  24,  1820,  to  Knapp,  for  the  sum  of 
$20,  under  an  execution  issued  on  a  judgment 
*obtained  by  William  Haight  against  [*659 
Bard  in  the  C.  P.  of  Putnam  Co.,  July  23, 1817. 
Feb.  20,  1820,  Knapp  also  recovered  a  judg- 
ment in  the  C.  P.  of  Putnam  Co.,  against  Bard, 
of  $500  and  upwards.  June  29,  1820,  William 
Poor  obtained  a  judgment  in  the  SupremeCourt 
against  Bard,  for  $400  and  upwards.  Execu- 
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tion  upon  this  judgment  as  well  as  the  judg- 
ment of  Knapp,  were  issued  and  delivered  to 
John  Patterson,  Sheriff  of  Putnam  Co.,  and 
were  both  in  Sheriff  Patterson's  hands  at  the 
time  the  sale  was  made,  as  before  stated  by 
Waring,  the  former  sheriff.  No  sale  of  the 
premises  in  question  was  ever  made  by  Patter- 
son under  these  executions.  William  Poor  died 
some  time  in  the  year  1820,  after  obtaining  his 
judgment ;  and  Hannah  Poor,  the  defendant, 
became  his  administratrix.  After  the  expira- 
tion of  one  year  from  the  sale  of  the  premises, 
Hannah,  as  administratrix,  paid  Waring,  the 
former  sheriff  $20,  the  sum  at  which  the  prem- 
ises had  been  struck  off  to  Knapp,  with  ten 
yer  cent,  interest ;  and  at  the  expiration  of  15 
mouths  from  the  sale,  claimed  a  deed  from  the 
former  sheriff,  of  the  premises,  as  such  re- 
deeming creditor  ;  and  a  deed  was,  according- 
ly, executed  and  delivered  to  her  by  the  sheriff. 

It  was  agreed  that  if,  under  the  abpve  facts, 
Knapp  had  title  to  the  five  acres  under  his  deed 
from  Waring,  the  former  sheriff,  then  a  gen- 
eral judgment  should  be  rendered  for  the  plaint- 
iff ;  and  if  not,  judgment  should  be  rendered 
against  Budd  only,  for  the  forty-five  acres 
covered  by  the  mortgage. 

Mr.  W.  Nelson,  for  the  plaintiff.  Knapp,  the 
lessor  and  purchaser  at  the  sheriff's  sale,  stood, 
in  relation  to  the  other  judgment  creditors  of 
Bard,  as  a  redeeming  creditor ;  and  before  the 
defendant  Poor,  was  entitled  to  a  deed  under 
the  sheriff's  sale  to  Knapp,  or  could  acquire  a 
title  by  it,  as  against  the  lessor,  Knapp,  she 
was  bound  also  to  have  paid  Knapp's  judg- 
ment against  Bard.  (Law  of  1820,  sess.  43,  ch. 
184,  pp.  167,  168,  sec.  3  ;  1  Cow.,  428.) 
66O*]  *Mr.  W.  Todd,  contra.  Onedeed  be- 
ing given,  the  sheriff  could  not  afterwards  ex- 
ecute another.  The  right,  to  redemption  passed 
from  Knapp  by  his  delay.  No  attempt  was 
made  to  redeem  by  him  from  Mrs.  Poor,  as  a 
judgment  creditor  ;  nor,  indeed,  had  he  any 
right  to  redeem.  To  secure  himself,  he  should 
have  bid  the  amount  of  the  senior  judgment 
and  his  own  lien.  (1  Cow.,  510,  per  Savage, 
Ch.  J.)  At  any  rate,  it  was  only  as  a  redeem- 
ing creditor  that  he  could  claim  payment  of 
his  judgment ;  not  as  purchaser. 

Mr.  Nelson,  in  reply.  The  remarks  of  the 
Chief  Justice  referred  to  by  counsel,  can  apply 
only  to  a  mortgagee,  who  has  no  right  to  re- 
deem within  the  Act.  It  would  have  been  an 
idle  ceremony  for  Knapp  to  pay  the  $20  and 
redeem.  To  hold  the  land,  Mrs.  Poor  must 
then  have  repaid  the  same  money  with  Knapp's 
prior  judgment.  Why  not  hold  directly  that 
intermediate  judgments  shall  be  paid,  before  a 
subsequent  one  can  redeem  from  a  sale  under 
the  senior  judgment,  and  hold  against  the  in- 
termediate one  ?  The  contrary  course  will  sub- 
vert the  order  of  liens,  which  was  not  intended 
by  the  statute.  (1  Cow.,  510.) 

Curia,  per  WOODWORTH,  J.,  after  stating  the 
facts.  After  the  sale,  junior  judgment  cred- 
itors had  a  right  to  redeem.  Knapp.who  held 
the  judgment  next  in  seniority  to  Haight,  did 
not  lose  his  right  to  redeem  in  consequence  of 
his  becoming  a  purchaser  under  Haight's  judg- 
ment. He  acquired  a  right,  by  the  sale,  to  the 
title  of  the  debtor,  at  the  end  of  15  months,  if 
ihere  was  no  redemption.  He  was,  in  this 
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respect,  placed  in  the  same  situation  as  any 
stranger  would  have  been,  who  had  happened 
to  become  a  purchaser.  Who  might  or  might 
not  redeem,  were  questions  entirely  discon- 
nected with  the  conditional  right  acquired  by 
the  purchase.  That  would  become  perfect,  if 
a  valid  redemption  should  not  be  made.  The 
right  and  manner  of  redeeming,  is  defined  and 
prescribed  in  the  3d  section  of  the  Statute  of 
Apr.  12,  1820,  sess.  43,  ch.  184,  and  by  that  the 
parties  must  be  governed.  After  a  sale,  any 
judgment  creditor  may  redeem  against  the  pur- 
chaser *without  reference  to  the  priority [*C>6 1 
of  liens.(a)  Poor,  the  junior  judgment  creditor, 
exercised  this  right;  but  it  was  liable  to  be  de- 
feated by  a  redemption  under  Knapp's  judg- 
ment. The  Act  expressly  declares  that  any 
other  creditor,  having  a  decree  or  judgment, 
may  redeem  by  paying  the  sum  advanced  by 
the  first  redeeming  creditor,  with  7  per  cent. 
interest,  and  also  satisfying  any  prior  judg- 
ment which  such  creditor  may  have  against  the 
defendant.  It  follows,  that  when  any  redeem- 
ing creditor,  subsequent  to  the  first,  has  a  prior 
judgment,  he  is  bound  to  pay  the  amount  of 
the  purchase  only,  with  interest.  It  is  only 
where  the  judgment  of  the  subsequent  redeem- 
ing creditor  is  junior  to  the  judgment  of  the 
preceding  redeeming  creditor,  that  he  is  bound 
to  pay  as  well  such  judgment  as  the  purchase 
money.  Here  Knapp  had  a  prior  judgment 
that  was  a  lien,  and  was  entitled  to  redeem  the 
lands  from  Poor  by  paying  the  money  advanced 
by  him  and  interest.  It  seems  to  me  that  no 
doubt  could  have  arisen  on  this  construction  of 
the  Act,  had  it  not  been  for  a  remark  of  the 
Chief  Justice  in  Van  Hensselaer  v.  Slwriff  of  Al- 
bany, 1  Cow. .  510.  He  there  says  :  "  If  a  junior 
creditor  become  a  purchaser,  though  under  a 
senior  judgment,  he  must  bid  the  amount  of  the 
older  execution  and  of  his  own  lien,  if  he  in- 
tends to  secure  himself  out  of  the  property  sold." 
That  point,  abstractly  and  broadly  stated,  was 
not  before  the  court;  but  a  mortgagee, who  had 
purchased  at  the  sheriff's  sale,  claimed  the  right 
to  have  his  mortgage  satisfied,  which  was  in- 
termediate the  judgment  under  which  the  sale 
was  made,  and  the  judgment  under  which  S. 
Van  Rensselaer  had  redeemed.  In  reference 
to  the  right  of  the  mortgagee,  the  remark  was 
well  founded,  and  probably  was  intended  to 
apply  to  such  a  case  only  ;  for  the  court  held 
that  the  mortgagee,  not  having  a  judgment  or 
decree,  and  not  being  a  grantee  within  the  Act, 
could  not  redeem.  They  did  not  put  their  de- 
cision on  the  fact  that  the  mortgagee  was  the 
purchaser  under  the  judgment. 

*Upon  this  view,  I  have  no  doubt  of  [*662 
Knapp's  right  to  redeem. 

But  he  omitted  to  avail  himself  of  this  right, 
and  thereby  permitted  the  redemption  of  the 
junior  judgment  creditor  to  take  effect.  On 
the  facts  before  us,  therefore,  it  appears  that 
the  sheriff  had  no  authority  to  execute  a  deed 
to  Knapp. 

Judgment  must  be  rendered  for  the  defend- 
ants as  to  the  5  acres;  and  for  the  plaintiff  as  to 
the  residue,  according  to  the  stipulation  in  the 
case. 

Rule  accordingly. 

Cited  in— 1  Barb..  518. 

(a)  Vide  Ex  parte  The  Peru  Iron  Company,  ante, 
540,  8.  P. 
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AINSLIE  v.  WILSON. 


Mortgage  to  Secure  Simple  Contract  Debt — Not  a 
Payment — Insolvency  of  Maker  of  Promissory 
Note — Discharge — Effect  on  Indorsers — Plead- 
ing and  Practice — Property  Paid  or  Received 
as  Money. 

A  mortgage  of  land  to  secure  a  simple  contract 
•debt,  though  it  contain  a  stipulation  against  per- 
sonal liability  on  the  mortgage,  does  not  operate  as 
payment  of  the  debt,  nor  discharge  the  mortgagor 
from  personal  liability  for  it. 

An  indorser  of  a  promissory  note  fixed  before, 
but  paying  money  after  the  insolvent  discharge  of 
the  maker,  may  recover  against  the  maker,  and  is 
not  affected  bv  his  discharge.whether  under  the  Act 
•of  1813,  or  the  subsequent  Act  discharging  the  body 
merely. 

A  first  indorser  may  maintain  an  action  on  pay- 
ment to  a  second  indorser,  made  after  the  latter  has 
indorsed  and  taken  up  the  note  in  fraudem  legis, 
with  a  view  to  defeat  the  operation  of  the  maker's 
discharge. 

Payment  of  a  money,  debt  as  surety  or  indorser, 
by  conveying  land  which  is  received  at  the  time  as 
payment,  will  support  the  count  for  money  paid, 
laid  out  and  expended. 

Property,  paid  or  received  as  money,  will  support 
the  action  for  money  paid  or  had  and  received,  the 
«ame  as  if  money  itself  had  been  paid  or  received. 

Citations— 3  East,  170  ;  8  Johns.,  303;  11  Mass.,  494. 

ASSUMPSIT ;  tried  at  the  N.  Y.  Circuit, 
Mar.  22,  1825,  before  Betts,  late  Circuit  J., 
who  signed  a  bill  of  exceptions,  on  which  a 
motion  was  now  made  in  behalf  of  the  defend- 
ant for  a  new  trial.  The  bill  presented  the  fol- 
lowing state  of  facts : 

The  declaration  set  forth,  in  the  1st  count, 
the  promissory  notes  hereinafter  mentioned,  as 
indorsed  to  John  and  James  B.  Murray,  and 
averred  that  they  charged  the  plaintiff  as  in- 
dorser; and  that  the  plaintiff  as  indorser  paid 
41,200  to  them,  they  being  the  holders  and  in- 
dorsees, by  conveying  to  them  certain  lots  of 
f  round,  which  they  had  agreed  to  accept  at 
1,200.  In  the  2d  count,  it  set  forth  the  notes 
•as  indorsed  by  the  plaintiff  to  the  Murrays,  and 
by  them  to  Isaac  Bronson,who  charged  the  in- 
dorsers  ;  and  that  the  Murrays  took  up  the 
notes,  and  then  received  the  $1,200  as  stated  in 
the  1st  count.  In  the  3d  count,  it  stated  that 
the  plaintiff  indorsed  two  other  notes  payable 
&t  short  periods,  at  the  request  of  the  defendant, 
663*]  *who  carried  them  into  the  market ; 
that  the  plaintiff  was  charged  as  indorser;  and 
-on  the  notes  being  demanded  by  the  Murrays, 
the  holders,  the  plaintiff  conveyed,  and  they 
accepted,  as  payment  of  $1,200,  certain  real  es- 
tate. The  4th  count  stated  that  the  plaintiff, 
being  liable  to  pay  as  indorser,  to  the  Murrays, 
notes  made  by  the  defendant  to  a  great  amount, 
which  notes  were  indorsed  for  the  accommo- 
dation of  the  defendant,  conveyed  the  real  es- 
tate, worth  $1,200.  The  5th  count  was  for  a 
•conveyance  of  the  real  estate  in  payment  of 
money  which  the  plaintiff  was  liable  to  pay  as 
the  defendant's  surety,  and  at  his  request.  The 
6th  count  was  for  money  had  and  received,  and 
money  paid,  laid  out  and  expended. 

The  proof  at  the  trial  was  that  the  defendant, 
Apr.  12,  1817,  executed  to  the  firm  of  Robert 
Ainslie  &  Co.9,  of  which  the  plaintiff  was  one, 
two  promissory  notes,  each  for  the  sum  of 
43,059.35,  payable  to  the  order  of  the  payees, 
one  at  6  and  another  at  4  months  ;  that  the 
payees  indorsed  to  John  B.  Murray  &  Son,  and 
they  to  Isaac  Bronson;  that  payment  was  regu- 
•Co WEN  7.  N.  Y.  R.,  9. 


larly  demanded  of  the  notes  at  maturity,  and 
notice  given  to  the  indorsers.  That  Aug.  13, 
1811,  the  Murrays,  then  being  holders  of  the 
notes,  delivered  them  to  a  son  of  Isaac  Bron- 
son and,  at  the  time,  stated  that  the  delivery 
was  in  part  payment  of  a  loan  made  to  the 
Murrays  by  Bronson.  That  about  May  13, 
1818,  the  Murrays,  by  Robert  Sedgwick,  their 
attorney,  paid  to  Prime,  Ward  and  Sands,  for 
Bronson,  the  amount  of  the  notes,  and  received 
a  receipt  which  had  been  previously  signed  by 
Bronson,  and  left  for  the  purpose  of  being  de- 
livered when  the  payment  should  be  made. 

That  May  2,  1818,  the  defendant  was  dis- 
charged from  all  his  debts,  under  the  Insolvent 
Law  of  1813;  and  afterwards,  Feb.  12,  1820.  he 
was  again  discharged  under  the  Act  to  Abolish 
Imprisonment  for  Debt  in  Certain  Cases. 

The  defendant  introduced  a  bill  in  chancery, 
filed  by  the  plaintiff  Mar.  3,  1818,  against  the 
Murrays  and  Bronson,  which  was  sworn  to  ; 
and  it  alleged,  *among  other  things,  [*664 
that,  Jan.  24,  1818,  an  agreement  was  made  be- 
tween the  plaintiff  and  the  Murrays,  that  he 
should  convey  to  them  certain  lots,  and  receive 
a  discharge  as  indorser  of  the  notes.  That,  on 
the  same  day,  he  executed  a  writing  covenant- 
ing to  convey  the  lots,  provided  the  Murrays 
would,  within  two  days  from  that  time,  pay 
the  plaintiff  $300,  and  discharge  Ainslie  &  Co. 
from  the  indorsements.  The  bill  averred  that 
the  writing  so  executed  was  delivered  to  and 
accepted  by  the  Murrays  ;  and  that  Jan.  27, 
1818,  the  plaintiff  executed  a  deed  of  the  lots; 
and  on  the  28th  tendered  it  to  them;  that  they 
refused  to  receive  it,  or  pay  the  $300,  or  give 
a  discharge. 

Mar.  24,  1818,  the  plaintiff  executed  a  mort- 
gage to  the  Murrays,  on  four  lots  in  the  City  of 
N.  Y.,  as  a  security  for  their  indorsements, 
with  a  proviso,  that  if  the  plaintiff  should  in- 
demnify and  save  the  Murrays  harmless  against 
their  indorsements,  then  the  mortgage  to  be 
void;  and  further,  that  if  the  Murrays  should 
pay  the  notes,  then  they  might  enter  on  the 
premises  and  sell.  The  mortgage  also  declared 
that  the  mortgagees  should  bring  no  action 
against  the  plaintiff  on  any  implied  covenant 
contained  in  it,  but  should  resort  to  the  mort- 
gaged premises  only  for  indemnity. 

Feb.  3,  1821,  the  plaintiff  released  the  equity 
of  redemption  in  the  mortgaged  premises  to  the 
Murrays,  who  received  the  release  as  payment 
of  $1,200  on  the  indorsement  of  the  plaintiff, 
and  released  him  from  all  further  liability  as 
indorser. 

After  this,  Charles  H.  Hall  bought  the  notes 
of  the  Murrays,  and  released  the  defendant 
from  all  liability  upon  them. 

The  lots  conveyed  to  the  Murrays  were  sub- 
ject to  another  and  pievious  mortgage  of 
$1,770.  The  parties  went  into  evidence  on  the 
value  of  the  lots;  and  the  jury  found  for  the 
plaintiffs  $804.45. 

The  judge  overruled  a  motion  to  nonsuit  the 
plaintiff,  made  on  the  ground  that  the  mortgage 
was  a  payment,  and  being  before  the  insolvent 
discharge  of  1818,  this  was  a  *bar;  and  [*665 
that  the  proof  varied  from  the  special  counts 
(if  the  mortgage  was  not  a  full  discharge),  in 
not  showing  that  the  plaintiff  was  personally 
liable  to  pay  when  he  conveyed  the  equity  of 
redemption;  the  stipulation  in  the  mortgage 
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having,  at  any  rate,  taken  away  personal  lia- 
bility. That  the  special  counts  not  being  sus- 
tained, neither  were  the  money  counts;  for 
there  was  no  payment  of  money  by  the  plaint- 
iff. 

Mr.  C.  Graham,  for  the  defendant.  The  re- 
lease of  the  equity  of  redemption  was  not  a 
payment  of  money,  so  as  to  sustain  an  action 
for  money  paid  (8  Johns.,  54,  202,  249;  5  Id., 
«8;  9  Id.,  310;  4  Id.,  296;  8  East,  169;  1  Chit. 
PI.,  840),  and  not  one  of  the  other  counts  in  the 
declaration  was  supported  by  the  evidence. 

The  first  insolvent  discharge  was  a  bar;  the 
mortgage  being  a  payment,  which  preceded  the 
date  of  the  discharge. 

But  the  negotiation  of  the  notes  by  the  Mur- 
rays  to  Bronson,  and  their  payment  as  pre- 
tended indorsers,  were  infraudem  legis.  Bron- 
son. then,  had  no  legal  claim  against  them.  It 
follows  that  the  Murrays  had  no  claim  against 
the  plaintiff,  whose  payment  was,  therefore, 
voluntary,  and  in  his  own  wrong.  (3Cai.,213; 
2  Johns.,  386;  4  Id.,  410;  9  Id.,  295;  8  T.  R, 
610.) 

Again ;  the  mortgage  became  absolute  at  law 
in  the  Murrays.  The  plaintiff's  rights  were  thus 
complete,  and  he  acquired  no  new  ones  by  the 
release. 

Both  of  the  insolvent  discharges  are,  there- 
fore, available. 

Mr.  O.  Griffin,  same  side,  who  was  to  reply, 
added  these  authorities,  to  show  that  money 
itself  must  be  paid,  in  order  to  sustain  an  ac- 
tion for  money  expended:  1  Chit.  PI.,  341;  5 
Burr.,  2589;  that  there  was  no  personal  liabil- 
ity after  the  mortgage  executed:  10  Johns.,  57; 
17  Id.,  38;  that  even  time,  when  material,  must 
be  proved  as  laid:  4  Johns.,  450. 

Messrs.  K.  Sedgwick  and  D.  B.  Ogden,  contra. 
The  first  three  counts  mention  no  liability,  per- 
sonal or  otherwise.  But  if  personal  liability 
be  considered  as  stated,  it  was  proved.  A  man 
66O*]  *is  liable  when  his  property  is  so.  But 
the  mortgage  was  no  payment;  nor  was  it  a 
release  of  personal  liability  upon  the  notes 
The  stipulation  as  to  liability  relates  to  the  ef- 
fect of  the  mortgage.  The  alleged  fraud  be- 
tween the  Murrays  and  Bronson,  if  there  was 
any,  could  not  affect  the  rights  of  the  plaintiff. 
He  was  liable  as  indorser  to  the  Murrays,  if  not 
to  Bronson.  But  no  fraud  was  proved.  An 
indorser  may  always  pay  voluntarily.  He  need 
not  wait  a  suit. 

If  there  was  a  variance  between  the  special 
counts  and  the  proof,  then  we  say  the  money 
counts  were  sustained.  The  land  was  taken  as 
money;  and  is  to  be  considered  as  monev  in 
law.  1 1  Johns.,  518,  and  vide  Beardsley  v.  ttoot, 
11  Johns.,  464. 

The  mortgage  was  no  payment.  It  was  taken 
as  a  mere  collateral  security. 

Mr.  G.  Griffin,  in  reply.  At  Nisi  Prius  the 
special  counts  were  virtually  abandoned,  as 
they  must  be  here;  and  then  the  question  is, 
whether  a  payment  in  land  will  sustain  a  count 
for  money  paid.  We  contend  not.  Here,  how- 
ever, is  no  payment  even  in  land.  The  convey- 
ance is  averred  to  have  been  in  payment;  but 
this  could  not  have  been  so.  All  liability  to  pay 
was  gone  long  before  the  conveyance.  The 
mortgage  took  away  all  personal  liability;  the 
law  day  had  passed,  and  the  estate  became 
absolute  before  the  conveyance.  The  pay- 
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ment  was  voluntary  and,  indeed,  to  discharge 
a  claim  created  infraudem  legis.  In  no  point 
of  view  can  the  plaintiff  recover, 

Curia,  per  WOODWORTH.J.  There  is  not  suf- 
ficient evidence  to  impeach  the  transaction  be- 
tween the  Murrays  and  Bronson,  as  being  in 
fraudem  legis,  or  done  with  intent  to  defeat  the 
operation  of  the  defendant's  discharge.  But  if 
it  be  conceded  that  the  transfer  to  Bronson  was 
collusive,  and  that  the  Murrays  continued  to- 
be  the  real  holders  till  after  the  defendant's  dis- 
charge, it  will  not  defeat  the  plaintiff's  right  of 
action,  provided  that,  subsequent  to  the  dis- 
charge, he,  as  first  indorser,  was  liable  to  the 
Murrays,  and  actually  made  the  payment  in 
question. 

*The  evidence  sought  to  be  derived  [*667 
from  the  bill  in  equity  I  consider  as  irrelevant; 
for  whatever  may  have  been  the  equity  be- 
tween the  plaintiff  and  the  Murrays,  it  is  a  suf- 
ficient answer  here,  that  no  right  of  actioD. 
could  accrue  to  the  plaintiff  by  reason  of  a 
contract  which  was  not  carried  into  effect. 
The  Murrays  refused  to  recognize  the  alleged 
agreement.  It  remained,  therefore,  unexe- 
cuted ;  and  for  this  cause  the  plaintiff  applied 
to  a  court  of  equity  for  relief. 

The  mortgage  was  a  security  merely,  not  a 
payment  ;  and,  therefore,  did  not  place  the 
plaintiff  in  a  situation  to  demand  anything  of 
Wilson,  the  defendant.  He  had  not,  then,  be- 
come a  creditor  of  the  defendant  by  taking  up 
the  notes,  or  paying  any  part,  at  the  time  of 
the  discharge  under  the  Insolvent  Act  of  1813, 
and  could  not  be  barred  by  it.  Neither  was 
the  covenant  in  the  mortgage  an  exoneration 
from  liability  as  indorser  of  the  notes.  It  left 
that  liability  as  it  found  it,  and  merely  pro- 
vided against  personal  responsibility  by  reason 
of  the  mortgage — evidently  meaning  that  the 
Murrays  should  avail  themselves  of  nothing 
more  than  the  tots. 

According  to  this  view,  the  plaintiff  having 
no  cause  of  action  against  the  defendant,  at 
either  of  the  times  when  he  was  discharged 
under  the  Insolvent  Acts,  is  not  affected  by 
them. 

The  plaintiff's  right  of  action  then,  if  any, 
arose  upon  his  execution  of  his  deed  to  the 
Murrays,  Feb.  3,  1821.  The  consideration  of 
that  deed  was  expressed  at  $1,200,  and  it  was 
received  in  payment  of  so  much  of  the  notes, 
that  sum  being  the  value  of  tbelotsas  estimated 
by  the  Murrays.  On  the  same  day,  they  ex- 
ecuted to  the  plaintiff  a  writing,  by  which,  for 
the  consideration  of  this  $1,200,  they  released 
him  from  all  further  liability  as  indorser.  The 
remainder  due  on  the  notes  constituted  a  valid 
claim  in  favor  of  the  Murrays,  against  Wilson, 
the  maker.  No  money  was  paid  as  the  con- 
sideration of  the  equity  of  redemption. 

Hall's  purchase  and  release  of  the  notes  to 
the  maker  is  wholly  unimportant  in  respect  to 
these  parties.  The  *Murrays,  having  [*6<i8 
received  $1,200  of  the  indorser,  discharged  his 
liability  only  and,  consequently,  by  a  transfer 
of  the  notes  to  Hall,  he  acquired^  the  right  of 
calling  on  the  maker  for  the  balance  remaining 
due.  The  plaintiff's  right  rests  on  the  claim 
of  having  paid  the  $1,200  previously. 

There  is  some  question  whether  the  equity 
of  redemption  taken  subject  to  the  previous 
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mortgage,  was  equal  in  value  to  the  $1,200. 
The  jury  found  $804.45  only;  and,  from  the 
evidence,  I  think  they  were  warranted  in  find- 
ing that  amount. 

The  view  which  I  have  so  far  taken  of  the 
case,  obviates  the  objections  for  variance  be- 
tween the  special  counts  and  the  evidence.  But 
if  I  am  mistaken,  then  the  point  remains  to  be 
considered,  whether  the  conveyance  of  land  by 
a  surety,  to  satisfy  the  money  debt  of  the  prin- 
cipal, will  support  the  money  counts.  It  was 
not  a  voluntary  payment,  for  the  plaintiff  was 
liable  at  the  time  to  be  prosecuted  by  the  Muf- 
rays  on  the  notes.  He  was  originally  liable, 
and  continued  so  notwithstanding  the  mort- 
gage, which  was  given  as  a  contingent  security 
to  indemnify  the  Murrays,  in  case  they  should 
be  compelled  to  pay.  At  this  time'the  Mur- 
rays were  not  the  holders  of  the  notes ;  but 
Bronson.  Whenever  the  indorser  pays  after 
he  has  been  fixed,  the  liability  of  the  maker 
commences.  I  have  no  doubt  that,  as  the  con- 
veyance of  the  land  was  received  in  discharge 
of  a  money  debt  due  from  the  plaintiff,  it  is,  in 
judgment  of  law,  to  be  considered  the  same 
thing  as  if  the  plaintiff  had  actually  paid  money. 
The  Murrays  received  it  as  money,  or  an  equiv- 
alent for  money.  They  had  the  right  of  elect- 
ing. To  the  defendant  it  was  immaterial  wheth- 
er the  payment  was  made  in  one  way  or  the 
other.  If  an  agent  receives  property  for  his 
principal,  and  there  is  no  presumption  that  it 
has  been  converted  into  money,  the  action  for 
money  had  and  received  will  not  lie  ;  but  if 
the  agent  appointed  to  collect  a  money  debt, 
should  accept  from  the  debtor  in  extinguish- 
ment, property  as  money,  he  would  not  be  per- 
mitted to  question  this  form  of  action.  I  am 
not  aware  that  this  express  point  has  been  de- 
<>69*]  cided.  *The  authorities  cited  by  the 
defendant's  counsel  do  not,  I  apprehend,  ap- 
ply to  the  facts  before  us.  In  the  case  of  Tay- 
lor v.  Hiffgins,  3  East,  170,  tJie  plaintiff  was 
surety  for  the  defendant  in  a  bond  before  his 
discharge  under  an  Insolvent  Debtor's  Act, 
and  was  afterwards  obliged  to  give  a  new  se- 
curity by  bond  and  warrant  of  attorney.  It 
was  held  that  the  new  security  could  not  be 
considered  as  so  much  mofaey  paid  to  the  de- 
fendant's use.  In  the  case  of  Gumming  v.  Hack- 
ley,  8  Johns.,  202,  the  same  doctrine  is  recog- 
nized. The  question  was,  whether  giving  a 
bond,  in  discharge  of  the  liability  of  the  plaint- 
iffs as  indorsers  of  two  negotiable  promissory 
notes  drawn  by  the  defendants,  was  to  be  con- 
sidered as  payment  of  money  ;  and  it  was  held 
to  be  no  payment ;  that  the  obligation  to  pay 
was  not  the  same  thing  as  payment.  By  the 
same  case,  it  seems  to  be  admitted  that  the 
giving  of  negotiable  paper  would  be  consid- 
ered equivalent  to  the  payment  of  money  ;  for 
otherwise,  a  party  might  be  obliged  to  pay  a 
debt  twice,  if  the  paper  should  pass  into  the 
hands  of  an  innocent  indorsee.  These  cases 
go  very  satisfactorily  to  show  that  the  giving 
of  the  mortgage  by  "the  plaintiff  did  not  give 
him  a  right  of  action  ;  but  leave  the  question 
whether  actual  payment  by  the  conveyance  of 
land,  is  sufficient  to  maintain  the  money  count 
undecided.  And  although  it.  is  said,  it  must 
appear  that  money  was  actually  advanced,  the 
expression  is  to  be  understood  that  nothing 
short  of  actual  payment  will  support  the  count. 
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The  mere  extinguishment  of  the  original  lia- 
bility, by  way  of  new  security,  will  not  avail. 
In  the  case  of  Randall  v.  Rich,  11  Mass.,  494, 
this  question  has  been  considered.  A  negoti- 
able promissory  note  was  indorsed  to  a  lessor, 
as  collateral  security  for  the  rent  qf  the  prem- 
ises. The  lessor  commenced  an  action  on  the 
note,  and  caused  an  execution  to  be  levied  on 
the  debtor's  land.  In  an  action  by  the  lessee 
for  money  had  and  received,  he  was  held  en- 
titled to  recover  the  balance  of  the  note  after 
deducting  the  rent  in  arrear.  The  court  ob- 
served that  "  the  satisfaction  of  the  execution 
ought  to  *be  considered  as  a  payment  f*67O 
of  the  debt  in  money  ;  and  although  land  is 
taken,  it  is  taken  at"  money's  worth  ;  and  the 
debt,  which  might  have  been  exacted  in  money 
at  all  events,  has  been  discharged." 

My  opinion  is,  that  the  motion  for  a  new  trial 
be  denied. 

Motion  denied. 

SUTHERLAND,  ,/.,  not  having  heard  the  ar- 
gument, gave  no  opinion. 

Cited  in— 1  Wend.,  430 ;  2  Wend.,  482 ;  3  Wend  ,  82  ; 
8  Wend.,  644 ;  10  Wend.,  501: 16  Wend.,  475  ;  22  Wend., 
584;  3  Hill..  384;  44  N.  Y.,  233;  3  Barb.,  13;  5  Barb., 
155;  25  Mich..  136;  19  Am.  Dec.,  532:  30  Am.  Dec., 
114 :  49  Am.  Dec.,  576  (10  Penu.,  56);  50  Am.  Dec.,  395 
(7  Ga.,  191). 
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Master  of  Vessel  May  Collect  Freight  as  Agent  of 
Owner — Payment  of  Freight  to  Master  or  Own- 
er Discharges  Lien — Both  Liable  for  Supplies 
and  Advances — Lien  of  Master  on  Cargo  and 
Freight  for  Amount  of  His  Liability — Luthility 
of  Bailee  for  Goods  on  which  a  Lien  Exists — 
Trover — Who  may  Maintain  —  Measure  of 
Damages —  Witnesses — Competency  of. 

The  master  of  a  vessel  may  collect  the  freight,  but 
he  has  this  right  not  for  his  own  benefit:  but  as  agent 
of  the  owner.  Hence,  the  former  has  no  lien  on  the 
cargo,  as  against  the  owner,  by  which  to  secure  his 
general  right  to  receive  the  freight,  as  master ;  but 
a  payment  of  freight  to  the  owner  will  discharge 
the  goods,  and  is  a  complete  defense,  against  an  ac- 
tion by  the  master  for  freight. 

Both  owner  and  master  are  severally  liable  for  all 
supplies  and  advances,  made  for  the  use  of  the  ves- 
sel on  the  contract  of  the  master,  where  there  is  no 
special  agreement  by  which  the  credit  is  given  to 
either  exclusively. 

And  this  rule  extends  to  supplies  or  advances 
made  by  consignees  of  the  vessel,  as  well  as  others. 

And  the  master  has  a  lien  on  the  cargo  and  freight 
co-extensive  with  the  advances  made,  or  liabilities 
incurred  by  him  for  the  use  of  the  ship.  So  of  his 
claim  for  primage. 

Actual  advances  by  him  are  not  necessary  to  cre- 
ate the  lien.  It  exists  for  mere  liability,  without 
payment. 

And  though  the  vessel  earn  freight  on  a  voyage 
directed  by  the  pretended  owner,  but  who  is,  in  fact, 
a  mere  stranger  and  tortfeasor,  from  whom  the  ves- 
sel is  taken  and  the  possession  restored  to  the  true 
owner  by  the  decree  of  a  court  of  admiralty  ;  yet, 
the  true  owner,  especially  if  he  claim  and  receive 
the  freight,  is  bound  to  indemnify  the  master 
against  his  liability  incurred  on  account  of  the  ves- 
sel :  and  the  master  has  a  lien  on  the  cargo  and 
freight,  which  he  may  retain  or  control,  to  coerce 
the  payment  to  him  of  the  amount  of  such  liability. 

And  where  the  bailee  of  a  part  of  the  cargo  (subject 
to  such  lien),  which  was  placed  witn  him  by  the 
master  to  keep  in  store  for  the  latter,  delivered  it  to 
the  consignee,  by  the  direction  of  the  owner,  on 
the  consignee's  paying  the  freight  to  the  owner ; 
held,  that  such  bailee  of  the  master  was  liable  to  him 
in  trover. 

Delivering  goods  for  safe  keeping,  by  one  who 
has  a  lien  on  them,  is  not  such  a  departing  with  the 
possession  as  destroys  the  lieu. 
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A  right  of  lien  in  goods  is  such  a  special  property 
in  them  as  will  support  an  action  of  trover,  even 
against  one  who  converts  them  by  the  authority  of 
the  general  owner. 

One  to  whom  the  master  is  liable  for  advances  on 
account  of  the  ship,  is,  notwithstanding,  a  compe- 
tent witness  for  the  master  in  an  action  by  him  to 
enforce  a  lien  in  his  favor  on  account  of  such  lia- 
bility. The  objection  goes  merely  to  the  credibility 
of  the  witness. 

In  trover  by  one  having  a  lien  on  goods,  against 
another  who  nas  converted  them  by  the  direction 
of  the  general  owner,  the  plaintiff  may  recover  the 
amount  of  his  lien,  as  damages. 

Otherwise,  it  seems,  where  the  goods  are  of  less 
value  than  the  lien.  Vide  note  a  at  the  end  of  this 
case. 

Distinction  between  damages,  in  trover  by  one 
having  a  special  property,  against  the  general  own- 
er, or  n  stranger.  In  the  former  case,  he  recovers 
according  to  the  value  of  his  special  property ;  in 
the  latter,  according  to  the  value  of  the  general 
property,  holding  the  balance,  beyond  the  value  of 
ms  special  property.  In  trust  for  the  general  owner. 
Note  a  at  the  end  of  this  case. 

Citations— Cowp.,  639 ;    1  T.  R..  109 ;   1  H.  Bl.,  116 ; 

2  Str..  816 ;   9  East,  426 ;    Abb.  Ship.,  142, 150,  n.  (2) ;  4 
Esp.  N.  P.,  22  ;  4  Mass.,  92 ;  11  Mass..  72,  415 :  2  Cai.,  77 ; 

3  Cranch,  140, 158. 

rp  ROVER,  for  50  hogsheads  of  tobacco.  A 
J.  verdict  was  taken  for  the  plaintiff,  by  con- 
671*]  sent,  for  $3,000,  subject  to  *the  opin- 
ion of  this  court  upon  the  following  case,  with 
liberty  to  the  court  to  modify  the  verdict  as  to 
the  amount,  in  such  manner  as  they  might  see 
fit ;  or  to  order  judgment  of  nonsuit,  or  as  on 
verdict  for  the  defendant,  if,  in  their  opinion, 
the  plaintiff  should  not  be  entitled  to  recover, 
and  with  leave  to  either  party  to  turn  the  case 
into  a  special  verdict  or  bill  of  exceptions.. 

The  plaintiff,  Ingersoll,  was  commander  of 
the  brig  William  Henry  ;  and  it  appeared  in 
evidence,  that  the  defendant,  Sept.  15, 1822,  re- 
ceived the  50  hogsheads  of  tobacco,  for  which 
he  gave  the  following  receipt:  "Received, 
Brooklyn,  Sept.  15th,  1822,  per  the  brig  Wm. 
Henry,  Capt.  Ingersoll,  from  New  Orleans,  on 
storage,  for  acct.  and  subject  to  the  order  of 
Capt.  James  B.  Ingersoll,  50  hogsheads  of 
tobaco."  Oct.  8,  1822,  the  plaintiff  demanded 
the  tobacco  from  the  agent  and  store-keeper  of 
the  defendant,  offering  to  pay  the  storage  and 
other  expenses.  The  store-keeper  refused  to 
deliver  it  in  pursuance  of  orders" received  from 
the  defendant,  and  the  tobacco  was  retained. 

The  plaintiff  did  not  claim  the  tobacco  as 
general  owner  ;  but  in  virtue  of  a  special  lien 
on  it,  for  the  freight,  primage  and  other  charg- 
es, upon  a  cargo  of  200  hogsheads  (of  which 
the  50  in  question  were  a  part),  brought  by  him 
in  the  brig  Wm.  Henry,  from  New  Orleans  to 
N.  Y.  The  tobacco  was  consigned  to  and 
owned  by  Francis  Depau  of  the  latter  city.  It 
was  shipped  by  Wm.  Kenner  &  Co.  of  New 
Orleans.  Upon  the  arrival  of  the  brig  at  N.  Y. , 
in  Sept.,  1822,  150  of  the  hogsheads  were  de- 
livered to  Depau,  and  the  remaining  50  were 
held  by  the  plaintiff  for  freight  and  other 
charges,  and  placed  by  him  in  the  defendant's 
store. 

One  Robert  G.  Shaw,  of  Boston,  claimed  to 
be  the  owner  of  the  brig  and,  by  his  direction, 
the  defendant  delivered  ^he  50  hogsheads  to 
Depau,  he  having  paid  to  Shaw  or  his  agent, 
the  whole  amount  of  freight,  primage,  &c., 
on  the  200  hogsheads,  and  received  from  Shaw 
a  satisfactory  bond  of  indemnity. 
672*]  *To  establish  the  title  of  Shaw,  the 
defendant  produced  and  read  in  evidence  a  bill 
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of  sale  of  the  brig,  from  Robert  Elwell,  of  Bos- 
ton (who  was  admitted  to  have  been  her  origi- 
nal owner),  to  James  Andrews,  of.  the  same 
place,  dated  June  4,  1822 ;  also  a  bill  of  sale 
from  Andrews  to  Shato,  dated  July  22,  1822. 
The  plaintiff  was  duly  appointed  commander 
of  the  brig  by  the  agents  of  Elwell,  June  8, 1822. 

The  defendant  also  produced  and  read  in  ev- 
idence, a  libel  filed  by  Shaw,  in  the  District 
Court  of  the  the  U.  S.  for  the  Southern  Dis- 
trict of  N.  Y..  Nov.  11,  1822,  against  the  brig, 
the  plaintiff  and  others  The  libel  set  forth  the 
title  of  Shaw,  as  already  stated,  and  it  ap- 
peared by  the  proceedings,  that  the  plaintiff, 
although  duly  summoned,  suffered  a  decree  to 
pass  against  him  by  default ;  but  that  a  claim 
was  interposed  by  George  R.  Barker,  Benjamin 
Driggs  ami  Wm.  C.  Barker;  thatWm.  C.  Bar- 
ker was  the  surviving  partner  of  the  firm  of  Bar- 
ker &  Hopkins,  and  that  they  were  the  agents 
of  Elwell  June  4,  1822,  when  the  brig  was  sold 
by  him  to  Andrews.  They  had,  at  one  time, 
been  empowered  by  Elwell  to  sell  the  brig;  but 
the  power  had  been  revoked,  and  notice  of  the 
revocation  duly  given  to  them,  prior  to  June  7, 
1822.  Notwithstanding  such  revocation,  how- 
ever, they,  on  that  day,  sold  the  brig  to  Driggs, 
who  subsequently  sold  her  to  George  R.  Bar- 
ker, who  claimed  and  retained  her  by  virtue 
of  such  sale. 

The  sentence  or  decree  of  the  District  Court 
was  made  Sept.  13,  1823.  and  adjudged  the  title 
of  the  brig  to  be  in  Shaw,  and  that  Ingersoll, 
Driggs  and  George  R.  Barker  kept  and  re- 
tained the  possession,  against  the  libelant,  who 
was  the  true  and  lawful  owner  ;  and  adjudged 
the  possession  of  the  brig,  her  tackle,  apparel 
and  furniture,  register  and  freight,  to  the  libel- 
ant. 

It  appeared  that  after  the  unauthorized  sale 
of  the  brig  by  Barker  and  Hopkins  to  Driggs, 
which  took  place  in  N.  Y.,  she  was  sent  to 
Perth  Amboy,  ajid  there  cleared  out  for  her 
voyage  to  New  Orleans.  That  previous  to  this 
*transfer,  her  true  owners  at  Boston  [*673 
had  advised  John  Clark,  Jr.,  of  New  Orleans, 
that  the  brig  was  coming  to  that  place  con- 
signed to  him.  But  after  the  transfer  to  Driggs, 
he  (Driggs)  changed  the  consignment,  and  sent 
her  to  Wm.  Kenner  &  Co.,  who  procured  her 
return  cargo  of  tobacco. 

The  plaintiff  proved  that  he  took  command 
of  the  brig  June  3,  1822,  in  pursuance  of  an 
agreement  with  Barker  and  Hopkins,  as  agents 
of  Elwell  ;  and  that  he  was  to  have  $40  per 
month,  and  all  primage  not  exceeding  5  per 
cent.  He  further  proved  by  the  testimony  of 
John  Oldham  (taken  under  a  commission),  one 
of  the  firm  of  Wm.  Kenner  &  Co. ,  that  the  dis- 
bursements for  the  brig  at  New  Orleans,  were 
between  $1,000  and  $1,100,  all  of  which  sum 
was  paid  out  to  different  individuals  by  Ken- 
ner &  Co.,  except  about  $120,  which  was  paid 
by  them  to  the  plaintiff,  and  which  the  witness 
believed  the  captain  fairly  applied  to  the  nec- 
essary expenses  of  the  vessel.  He  fufther  tes- 
tified that  the  plaintiff  had  given  his  note  to 
Kenner  &  Co.,  for  the  balance  due  on  account 
of  their  disbursements,  amounting  to  $1,047. 30, 
which  was  not  yet  paid  ;  and  which  the  com- 
pany had  agreed  to  wait  for  until  the  termina- 
tion of  this  suit. 

This  testimony  was  objected  to,  on  the  ground 
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that  the  firm  of  Wm.  Kenner  &  Co.,  of  which 
the  witness  was  a  partner,  were  interested  in 
the  event  of  the  suit.  That  it  was,  in  fact, 
prosecuted  for  their  benefit.  The  objection  was 
overruled. 

It  was  proved  that  Robert  G.  Shaw,  who 
claimed  and  established  his  title  to  the  vessel, 
was  a  merchant  of  wealth  and  respectability  in 
Boston. 

Mr.  L.  Smith,  for  the  plaintiff.  The  plaintiff 
has  established  a  legal  right  to  the  goods,  to 
the  extent  of  freight  and  primage  ;  and  his  pos- 
session and  legal  rights  can  be  defeated  only 
by  paramount  claims  or  equities  of  the  defend- 
ant, or  those  whom  he  represents.  The  de- 
fendant cannot  set  up  the  legal  or  equitable 
674*]  rights  of  Shaw  as  a  defense.  *The  for- 
mer is  estopped  by  his  contract.  They  were 
delivered  on  storage.  This  did  not  deprive  the 
plaintiff  of  his  possession.  It  was  continued 
by  his  bailee,  the  defendant.  Can  there  be  a 
doubt,  had  the  plaintiff  received  the  freight, 
that  in  an  action  against  him  by  Shaw  for  the 
money,  the  former  might  have  set  off  the 
amount  expended  in  repairs, wages  or  supplies, 
to  enable  him  to  earn  the  freight  ?  The  plaint- 
iff's lien  was  perfect,  and  unimpaired.  He 
never  could  have  been  compelled  to  deliver  the 
goods, without  the  previous  payment  of  freight 
and  primage. 

The  defendant's  evidence  should  not  have 
been  admitted. 

But  if  the  evidence  was  admissible,  the  de- 
fendant's situation  was  no  better  than  Shaw's. 
The  master  has  a  lien  on  freight  and  goods, 
co-extensive  with  the  debts  which  he  contracts 
as  master.  White  v.  Baring,  4  Esp. ,  22  ;  Lane 
v.  Penniman,  4  Mass.,  91  ;  and  see  11  Mass., 
72,  415  ;  Mlwardv.  Hallett,  2  Cai.,  77;  Hogd- 
son  v.  Butts,3  Cro.,  140;  Abb.  Ship.,  Story  ed., 
150,  and  notes.  Shaw,  of  course,  took  the  ves- 
sel subject  to  all  contracts  made  by  the  owner 
before  the  transfer.  Portland  Bank  v.  Stubbs, 
6  Mass.,  422.  As  to  the  primage,  there  can  be 
no  dispute.  The  master  always  receives  this  to 
his  own  use,  unless  restrained  expressly  by  con- 
tract with  his  owners.  (Abb.  Ship.,  Story  ed., 
307.)  The  decree  of  the  Court  of  Admiralty 
could  not  affect  his  rights.  That  merely  set- 
tled the  question  of  ownership.  It  did  not  and 
could  not  interfere  with  any  collateral  matter. 

Mr.  J.  Anthon,  contra.  It  cannot  be  disput- 
ed that  the  master  may  collect  the  freight  for 
the  benefit  of  the  owner.  But  the  consignee 
has  already  paid  the  freight  to  the  owner.  This 
he  had  a  right  to  do.  The  owner  has  a  right 
to  receive  it,  and  so  far  as  the  plaintiff's  action 
depends  on  his  right  to  collect  freight  for  the 
owner,  it  fails. 

It  is  conceded  that,  as  against  the  owner  him- 
self, the  master  has  the  same  right  in  the  freight 
money,  when  collected,  as  a  factor  or  consignee 
675*]  has  in  the  goods  of  his  *principal  or 
consignor,  for  advances  or  liabilities  incurred ; 
but  no  case  has  gone  so  far  as  to  give  the  mas- 
ter a  lien  on  goods  in  opposition  to  the  owner, 
in  order  to  coerce  him  to  the  settlement  of  a 
contested  account,  especially  where  such  own- 
er is  solvent.  The  adjudged  cases,  especially 
the  later  English  cases,  look  the  other  way.  (9 
East,  426 ;  13  Ves.,  594.)  White  v.  Baring  was 
a  case  of  insolvency.  It  is  of  questionable  au- 
thority, for  a  rule  was  granted  to  show  cause 
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why  a  new  trial  should  not  be  awarded  for  a 
mistake  of  the  judge,  and  the  suit  was  after- 
wards compromised.  The  doctrine  of  Ld.  Ken- 
yon,  in  that  case,  was  not  sanctioned  by  the 
court ;  nor  is  it  supported  by  authority.  The 
note  of  Judge  Story,  which  is  cited,  was  built 
up  entirely  upon  that  case.  Hodgson  v.  Butt* 
established  the  master's  right,  as  a  general 
creditor,  to  retain  freight  received,  as  against 
the  original  owner  or  his  assignee  ;  and  Mil- 
ward  v.  Hallett,  that  an  owner  receiving  a  car- 
go, is  bound  to  pay  a  loan  taken  up  by  the  cap- 
tain, for  the  benefit  of  the  voyage  then  pursu- 
ing. Lane  v.  Penniman,  4  Mass.,  91,  andJLewiv 
v.  Hancock,\\  Id. ,72,  establish  the  captain's  lien 
on  the  freight  when  received  by  him.  The 
cases  do  not  go  farther  than  to  allow  the  mas- 
ter's lien  on  the  freight  in  his  hands,  to  the  ex- 
tent of  his  claim  against  the  owner  upon  ad- 
vances made  and  liabilities  incurred  for  his 
benefit  during  the  voyage  ;  or  that,  in  case  of 
an  insolvent  owner,  the  master  may  give  no- 
tice, and  require  the  consignee  to  pay  his  claim; 
and  if  after  this,  he  pays  the  owner,  and  the 
master  establishes  his  demand,  the  payment  is, 
pro  tanto,  in  the  consignee's  own  wrong. 

The  claim  set  up  in  this  case  depends  on  the 
testimony  of  Oldhatn,  who.  was  interested,  as 
one  of  the  firm  of  Kenner  &  Co. ,  the  consign- 
ees of  the  illegal  owners.  They  made  the  ad- 
vances ;  not  the  master.  They  became  credit- 
ors of  their  employers ;  MUward  v.  Halkt,  2 
Cai. ,  84 ;  but  took  the  master's  note, and  agreed 
to  hold  over  till  the  terminatinu  of  this  suit. 
The  note  does  not  appear  to  have  been  negoti- 
able; and  was,  therefore,  not  a  payment.  (8 
Johns.,  206  ;  15  Johns.,  224.)  The  consignees 
*at  New  Orleans  gave  credit  to  their  [*676 
employers.  They  had  no  lien  ;  Liebart  v.  Em- 
peror, Bee. ,  344 ;  and  if  the  note  was  a  pay- 
ment, it  was  a  voluntary  one.  The  money  was 
advanced  for  the  benefit  of  the  tortfeasors,  and 
the  consignee  must  look  to  them  alone.  This 
plaintiff  was  a  party  to  the  admiralty  proceed- 
ings, which  expressly  decreed  the  freight  to 
the  real  owner,  and  estops  the  plaintiff  from 
claiming  it.  (1  Phil.  Ev.,  295,  254;  3  Cow., 
120;  4  Id.,  559.)  The  same  decree  declared 
him  a  tortfeasor  as  to  the  real  owner  ;  thus 
dissolving  the  supposed  connection  of  master 
and  owner,  which  is  the  basis  of  the  plaintiff's 
claim. 

Curia,  per  STJTHEKLAND,  J.  The  plaintiff 
contends,  first,  that,  as  master  of  the  brig,  he 
had  a  right  to  receive  the  freight  earned  by  her, 
with  the  primage  due;  and  that  this  establishes 
a  legal  title  in  him  to  the  goods  in  question,  to 
the  extent  of  such  freight  and  primage  ;  and 
that  the  defendant  cannot  avail  himself  of  the 
legal  or  equitable  claim  which  Shaw,  as  the 
owner  of  the  vessel,  might  have  on  the  plaint- 
iff, or  the  persons  who  originally  employed 
him  ;  and  that  the  evidence  in  relation  to  the 
claims  of  Shaw  was,  therefore,  improperly  ad- 
mitted. And,  secondly,  admitting  that  this  evi- 
dence was  properly  received  ;  and  that  the  de- 
fendant is  to  be  considered  as  representing,  or 
standing  in  the  place  of  the  owner  ;  it  is  con- 
tended that,  as  master  of  th'e  brig,  the  plaintiff 
had  a  lien  on  the  goods  as  well  as  on  the  freight, 
to  the  extent  of  the  debts,  or  responsibilities 
which  he  may  have  contracted  or  incurred  on 
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account  of  the  vessel ;  and  that  the  owner  him- 
nelf  is  not  entitled  to  the  possession  of  the 
goods,  or  to  receive  the  freight,  until  he  dis- 
charges such  debt  or  responsibilities. 

The  freight  earned  by  a  vessel,  belongs  to 
the  owner,  and  not  to  the  master  of  the  vessel; 
and  though  the  master  has  a  right  to  receive  or 
collect  the  freight  from  third  persons,  yet  he 
receives  it  as  the  agent,  and  for  the  benefit  of 
the  owner.  And  (independently  of  the  ques- 
tion as  to  the  master's  lien  for  advances  made 
O77*]  by  himself  or  others)  *paymeut  to  the 
owner  is  a  complete  defense  against  any  action 
brought  by  the  master,  on  the  ground  of  his 
right  to  receive  the  freight. 

So  far,  therefore,  as  the  plaintiff 's  title  to  the 
goods  in  question  is  founded  on  his  general  au- 
thority to  receive  the  freight  upon  the  cargo, 
of  which  these  goods  were  a  part,  and  for  the 
security  of  which  they  were  retained  by  him, 
and  deposited  with  the  defendant,  it  seems  to 
be  without  foundation.  As  the  freight  was 
paid  by  the  owner  of  the  goods  to  the  owner 
of  the  vessel,  to  whom  it  would  have  been  the 
duty  of  the  master  to  have  paid  it  over  if  he 
had  received  it,  the  goods  were  discharged 
from  the  lien  under  which  they  were  originally 
held  ;  and  the  defendant  was  justified  in  deliv- 
ering them  to  their  general  owner. 

The  evidence  to  establish  the  title  of  Shaw 
( to  whom  the  freight  was  paid  by  Depau )  to 
the  vessel,  was,  therefore,  properly  admitted. 

But  secondly,  the  question  as  to  the  lien  of 
the  master  on  the  goods  and  freight,  for  the 
responsibilities  incurred  by  him  at  New  Or- 
leans, and  for  his  primage,  is  not,  under  the 
circumstances  of  this  case,  free  from  diffi- 
culty. 

There  is  no  doubt  that  the  owners  and  mas- 
ter of  a  vessel  are  severally  and  respectively 
liable,  for  all  necessary  supplies  and  advances 
furnished  for  her  use  on  the  contract  of  the 
master,  where  there  is  no  special  agreement  by 
which  the  credit  is  given  to  either  exclusively. 
Ld.  Mansfield,  in  Richv.  (Joe,  Cowp.,  639,  thus 
states  the  principle:  "Whoever  supplies  a  ship 
with  necessaries,  has  a  treble  security:  1.  The 
person  of  the  master.  2.  The  specific  ship.  8. 
The  personal  security  of  the  owners,  whether 
they  know  of  the  supply  or  not.  (And  vide 
1  T.  R..  109;  1  H.  Bl.,  116;  2  Str.,  816;  9  East, 
426;  Abb.  Ship.,  by  Story,  142.)  In  this  case 
it  is  not  pretended  that  the  credit  for  the  ad- 
vances made  by  Wm.Kenner  &  Co.  for  the  use 
of  the  vessel,  was  given  exclusively  to  the  own- 
ers, unless  the  fact  of  their  being  the  consignees 
of  the  vessel,  in  judgment  of  law,  produces 
678*]  *that  effect,  and  deprives  them  of  the 
remedy  against  the  master  and  the  ship, which 
a  stranger  would,  for  similar  advances,  be  en- 
titled to.  On  the  contrary,  in  addition  to  the 
general  liability  of  the  master,  they  took  from 
him  his  individual  note  for  the  amount  of  their 
account.  There  can  be  no  question,  therefore, 
of  his  liability  to  that  extent. 

It  is  conceded  that  where  the  master  has  re- 
ceived the  freight  he  has  a  lien  on  it,  and  has  a 
right  to  retain  it,  to  the  extent  of  his  claim 
against  the  owner,  for  advances  made,  or  re- 
sponsibilities incurred  by  him,  for  the  benefit 
of  the  owner  during  the  voyage;  and  also, that 
where  the  owner  is  insolvent,  the  master,  by 
giving  notice  to  the  consignee  of  the  goods,  of 


his  claim  against  such  owner,  and  requiring 
him  to  pay  the  freight  to  him  to  the  extent  of 
such  claim,  acquires  a  right  to  the  freight  pro 
tanto;  and  if  the  consignee  or  owner  of  the 
goods  subsequently  pay  it  to  the  owner  of  the 
vessel,  it  is  a  payment  in  their  own  wrong,  and 
will  not  protect  them  against  an  action  by  the 
master.  But  it  is  denied  that  any  case  is  to  be 
found,  in  which  it  has  been  held  that  the  mas- 
ter has  a  lien  on  the  goods,  in  opposition  to  the 
owner;  and  that  he  can  retain  them,  until  the 
owner  settles  and  discharges  his  demands 
against  him  in  relation  to  the  vessel;  especially 
where  there  is  no  question  of  the  solvency  and 
responsibility  of  the  owner. 

In  White  v.  Baring,  4  Esp.  N.  P.  Cas.,  22, 
the  master  brought  an  action  of  assumptdt  on  a 
bill  of  lading,  against  the  defendants  as  con- 
signees of  the  cargo,  to  recover  the  amount  of 
the  freight  and  primage.  The  ship  belonged 
to  Maillard  &  Co.  She  had  been  chartered  on 
a  voyage,  and  the  defendants  were  consignees 
for  the  voyage  and,  as  such,  liable  for  the 
freight.  Maillard  &  Co.,  the  owners  of  the  ves- 
sel, became  bankrupt  during  the  voyage.  The 
captain,  after  the  voyage  was  performed,  gave 
notice  to  the  consignees  not  to  pay  over  the 
freight  to  the  owners,  as  he  had  become  re- 
sponsible for  several  debts  on  account  of  the 
ship;  and,  therefore,  *claimed  to  be  [*679 
paid  the  freight,  for  the  purpose  of  discharg- 
ing those  debts,  as  well  as  the  primage  which 
was  due  to  him.  Notwithstanding  such  notice, 
the  defendants  paid  over  the  amount  of  the 
freight  to  the  owners,  Maillard  &  Co.  Ld. 
Kenyon,  at  Nisi  Prius,  held  that  the  plaintiff 
was  entitled  to  recover.  He  remarked  that  the 
captain,  by  having  made  himself  liable  for  ar- 
ticles furnished  to  the  ship,  thereby  acquired 
a  lien  on  the  goods  as  well  as  the  freight;  and 
that  his  lien  was  co  extensive  with  his  liability 
to  the  ship's  creditors.  He  seems  to  have  put 
nis  opinion  upon  general  principles,  and  not  to 
have  attached  any  importance  to  the  circum- 
stance of  the  bankruptcy  of  the  owners. 

The  principle  that  the  master  has  a  lien  on 
the  freight,  for  the  purpose  of  covering  all 
necessary  disbursements  made  by  him,  or  re- 
sponsibilitie&incurred  in  the  course  of  the  voy- 
age, and  that  be  can  enforce  it  by  retaining  the 
goods  until  the  freight  is  paid,  was  distinctly 
asserted  by  the  Supreme  Court  of  Mass,  in  the 
following  cases:  IMTM  v.  Penniman,  4  Mass., 
92;  Lewis  v.  Hancock,  11  Mass.,  72,  and  Cowing 
v.  Snow,  11  Mass.,  415.  In  Lewis  v.  Hancock, 
Sewell,  Ch.  J.  says,  the  master  may  be  under- 
stood to  have  the  same  right  in  the  freight  mon- 
ey, which  a  factor  or  consignee  has  in  the  goods 
of  the  principal  or  consignor,  for  whom  money 
has  been  advanced,  or  any  responsibilities  in- 
curred, in  consequence  of  the  employment  or 
consignment;  and  he  observes,  that  the  master 
of  a  vessel  in  a  foreign  port,  and  at  home  after 
a  voyage  performed,  has  many  liabilities  from 
which  he  has  cause  to  protect  himself,  by  in- 
sisting on  his  right  to  collect  the  freight  money; 
and  he  is  to  be  considered  as  having  an  implied 
promise  from  the  freighters  to  pay  it  to  him. 

The  same  general  principles  in  relation  to 
the  powers  and  rights  of  a  master,  are  recog- 
nized by  this  court  in  Milward  v.HaUett,2  Cai., 
77,  and  in  Hodgson  v.  Butts,  3  Cr.,  140,  158, the 
Supreme  Court  of  the  U.  S.  held  that  the  mas- 
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ter  of  a  vessel  had  a  right,  as  the  general  cred- 
itor of  the  owners,  to  retain  freight  as  against 
<>8O*]  *them,  or  their  assignees.  (And  see 
Abb.  Ship.,  Story,  ed.,  150.  n.  2.) 

The  owner.Shaw, having  received  the  freight, 
it  is  not  for  him  to  say  that  the  advances  at  New 
Orleans  were  not  made  on  his  account  or  for 
Jus  benefit,  but  on  account  of  Driggs,  who  had 
improperly,  or,  at  least,  illegally  obtained  the 
•control  and  possession  of  the  vessel.  They  were 
made  for  the  benefit  of  the  owner,  whoever  he 
might  be,  and  Shaw  has  received  the  benefit  of 
•them.  The  admiralty  suit  only  determined  the 
right  of  Shaw  to  the  possession  of  the  vessel. 
It  established  his  right  as  owner,  but  did  not 
exonerate  him  from  any  of  the  ordinary  re- 
sponsibilities incident  to  the  character  of  owner. 

The  plaintiff  never  parted  with  the  goods  so 
as  to  relinquish  his  lien  on  them  for  the  freight. 
They  were  delivered  to  the  defendant  for  safe 
keeping,  or  storage  only.  He  was  the  mere 
«geut  of  the  plaintiff,  and  held  them  for  him. 

If,  then,  the  plaintiff  had  a  lien  on  the  freight, 
which  he  had  a  right  to  enforce  by  retaining 
the  goods  until  it  was  paid  to  him,  which  the 
•cases  seem  to  establish,  he  had  a  special  prop- 
erty in  them,  which  will  enable  him  to  main- 
tain this  action  against  the  defendant. 

All  the  cases  agree  that  the  legal  liability  of 
the  master  for  advances  made  by  third  persons 
•on  account  of  the  vessel,  is  sufficient  to  create 
a  lien  in  his  favor  without  any  actual  advances 
made  by  himself. 

Oldham  was  a  competent  witness.  He  was 
•one  of  the  firm  of  Kenner  &  Co.  who  made  the 
advances  for  the  vessel  at  New  Orleans,  and  to 
whom  the  plaintiff  gave  his  note  for  the  amount; 
but  whether  the  plaintiff  recovers  or  not  in  this 
suit,  cannot  affect  their  rights  or  his  liability. 
Ii  may  have  an  effect  on  the  ability  of  the  plaint- 
ilf  to  pay  his  note,  but  that  does  not  affect  the 
competency  of  the  witness,  though  it  may  go 
to  his  credit. 

The  plaintiff,  therefore,  is  entitled  to  recover 
the  amount  of  the  disbursements  at  New  Or- 
leans, for  which  he  gave  his  note,  which,  in 
his  bill  of  particulars  are  stated  at  $1,040.30; 
his  primage  at  5  per  cent,  on  $l,800,the  amount 
<>81*]  *of  the  freight;  and  his  wages  at  $40 
per  month  from  June  8,  1822,  when  he  took 
command  of  the  vessel,  to  the  termination  of 
the  voyage;  but  when  that  was.does  not  appear 
from  the  case,  (a) 

The  verdict  in  pursuance  of  the  stipulation 
in  the  case,  is  to  be  modified  accordingly. 

Rule  accordingly. 

Reversed— 5  Wend.,  315. 

Cited  in— 10  Wend.,  333;  11  Wend.,  79;  15  Wend., 
478;  19  Wend..  432:  7  N.  Y.,  557:  34  N.  Y.,  383;  4  Barb., 
494;  23  Barb.,  355;  39  Barb.,  533;  48  Barb.,  270;  9  How. 
Pr.,  572;  18  How.  Pr..  278;  26  How.  Pr.,  198;  17  Abb. 
Pr.,  75;  1  Daly,  82:  34  Cal.,  606;  48  Cal.,  117:  31  Am. 
Dec.,  47  (14  Me.,  180):  19  Am.  Rep.,  12  (49  Miss.,  480). 

(a)  A  distinction  should  be  observed,  between  tro- 
ver to  enforce  a  lien  against  the  general  owner,  or 
one  converting1  the  goods  by  his  direction:  and  the 
like  action  against  a  stranger.  In  the  latter  case,the 
creditor  may  recover  the  full  value.though  exceed- 
ing his  lien;  and  then  stand  a  trustee  for  the  ge_neral 
owner,  as  to  the  balance;  but  when  the  action  is 
.against  the  general  owner,  or  one  acting  under  him. 
the  creditor  can  recover  only  accordingto  his  special 
interest.  This  just  distinction  was  raised.commented 
and  acted  upon  in  Lyle  v.  Barker,  5  Binn.,  457,  460, 
where  it  is  shown  to  be  very  ancient. 
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Contract  to  Deliver  Salt  in  Barrels — Kindof  Bar- 
rels Intended— Statute — Default  of  Vendor  on 
Contract  to  Deliver  Chattels — Measure  of  Dam- 
ages, WJien  Purchase  Money  Paid  in  Ad- 
vance—  When  to  be  Paid  on  Delivery. 

Where  a  contract  is  to  deliver  Salina  salt  in  b«r- 
rels,  such  barrels  as  are  directed  by  the  Statute,  1 
R.  L.,  249,  sec.  3,  are  to  be  understood  as  intended. 

But  on  the  question  whether  barrels  conformable 
to  the  contract  have  been  tendered,  there  need  not 
be  positive  proof  that  they  conformed  to  the  stat- 
ute. The  jury  may  infer  this  from  the  testimony. 

Where  there  is  a  default  in  the  vendor,  upon  aeon- 
tract  to  sell  and  deliver  chattels,  the  vendee  to  pay 
at  the  time,  the  measure  of  damages,  in  an  action  by 
the  vendee,  is  the  difference  between  the  contract 
price  and  the  value  of  the  chattels  when  they  should 
be  delivered  by  the  contract. 

But  where  the  price  or  consideration  is  paid  in  ad- 
vance, the  vendee  is  not  confined,  in  measuring  his 
damages,  to  the  value  of  the  articles,  at  the  time 
when  they  should  have  been  delivered;  but  may,  if 
he  bring  his  suit  in  a  reasonable  time,  recover  ac- 
cording to  the  highest  price  at  any  time  between 
the  period  for  delivery  and  the  day  of  trial ;  espe- 
cially where  the  chattels  are  intended  by  the  vendee 
for  the  purposes  of  trade.  (E.  g.,  an  action  on  a 
note  promising  to  deliver,  acknowledging  value  re- 
ceived.) 

How  it  would  be  if  the  chattels  were  intended  for 
the  private  use  of  the  vendee,  quaere. 

If  the  suit  be  delayed  by  attempts  to  compromise, 
semb.  the  damages  should  be  according  to  the  value, 
when  the  suit  is  commenced. 

Citations— 3  Cow.,  82;  3  Wheat.,  200;  3  Cranch,  298; 
4  Johns..  1, 15:  8  Taunt.,  540;  2  B.  &  C.,  624:  2  Burr., 
1010;  1  Str.,  406:  2  East,  211;  2  Taunt..  257;  3  Mass.. 
364;  2  Cai.  Gas.,  218;  2  Bl.,  902;  3  Burr.,  1363:  8  T.  R.. 
162;  Stat.,  7  Geo.  2,  ch.  8,  sec.  8;  4  Ves.,  492;  3  Ves., 
629;  3  Cai.,  113. 

ON  ERROR  to  the  C.  P.  of  the  County  of 
Onondaga. 

The  action  in  the  court  below  was  assumpsit, 
brought  in  May,  1821,  by  Pinney  against  Clark 
and  Clark,  on  the  *following  note:  [*(582 
"We  promise,  for  value  received,  to  pay  John 
Pinney  one  hundred  and  fifty  dollars,  in  good 
first  quality  common  salt, at  one  dollar  and  fifty 
cents  per  barrel,  salt  to  be  subject  to  duties; 
said  salt  to  be  delivered  at  Salina,  in  good  boat- 
ing order,  on  the  fifteenth  of  April  next. 
The  9th  of  August,  1820.  JAMES  CLARK. 

WILLIAM  CLARK." 

Plea,  the  general  issue,  with  notice  that  the 
defendants  below  would  show  in  their  defense 
a  tender  at  the  place  where,  and  the  day  after 
the  note  fell  due,  Apr.  15,  being  Sunday.  • 

The  cause  was  tried  May  4,  1825. 


NOTE. — Sales— Default,  by  vendor  on  a  contract  for 
future  delivery  of  chattels — Measure  of  damages. 

The  measure  of  damages  for  breach  of  contract,  by 
the  vendor,  for  the  future  delivery  of  chattels,  where 
the  purchase  price  has  been  paid  in  advance,  is  the 
market  value  at  the  time  and  place  of  the  breach. 
Kerschman  v.  Lediard,  61  Barb.,  573:  Ratan  v.  Hinch- 
man,  29  N.  J.  L.,  112;  Leach  v.  Smith,  25  Ark.,  246; 
Kitzenger  v.  Sanborn,  70  111.,  146 :  Underhill  v.  Goff, 
48  Hl.,198;  Marshall  v.  Ferguson,  23  Cal.,  65:  Hamilton 
v.  Gangard,  34  Barb.,  204:  West  v.  Pritchard,  19 
Conn.,  212 ;  Sadler  v.  Bean,  37  Iowa,  439 ;  Moorehead 
v.  Hyde,  38  Iowa,  382 :  Smith  v.  Berry,  18  Me,.  122; 
Bush  v.  Holmes,  53  Me.,  417 :  Rider  v.  Kelley,  32  Vt.t 
268 ;  Copper  Co.  v.  Copper  M.  Co..  33  Vt.,  92 ;  Pinker- 
ton  v.  Manchester,  &c.,  R.  R.  Co.,  42  N.  H..  424 ;  Wy- 
man  v.  American  Powder,  8  Cush.,  168;  Dyer  v. 
Rich,  1  Met.,  180 :  Bozemam  v.  Rose,  40  Ala.,  212 ; 
Neil  v.  Clay,  48  Ala.,  252;  Butler  v.  Baker,  5  Ohio  St., 
484 ;  Baltimore,  &c.,  Ry.  Co.  v.  Sewell.  35  Md.,  238 ; 
Whitsett  v.  Forehand,  79  N.  C.,  230;  Grand  Tower 
Co.  v.  Phillips,  23  Wall.,  471. 

There  are  some  decisions  which  sustain  the  doctrine 
of  the  above  case  of  Clark  v.Pinney,  basing  the  meas- 
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After  giving  the  note  in  evidence,  the  plaint- 
iff below  offered  to  prove  the  value  of  salt  per 
barrel  at  Salina  in  the  fall  of  1822,  claiming 
that  he  was  entitled  to  recover  the  highest  price 
which  salt  bore  between  the  timc.when  the  salt 
became  due,  and  the  day  of  trial.  This  was  ob- 
jected to  by  the  defendants  below;  but  the  evi- 
dence was  received,  and  the  defendants  below 
excepted. 

The  defendants  below  then  produced  wit- 
nesses who  testified  that,  Apr.  16,  1821  (it  be- 
ing admitted  that  the  15th  was  Sunday),  they 
tendered  to  the  plaintiff  below,  at  Salina,  on 
the  note,  100  barrels  of  good  first  quality  salt, 
being  ash  barrels  with  12  hoops  and  nailed,  in 
good  boating  order,  each  barrel  containing,  in 
the  opinion  of  the  witnesses,  5  bushels;  but  the 
salt  was  not  weighed.  Salt  Was  then  worth  75 
cents  per  bushel  at  Salina.  The  witnesses  of  the 
plaintiff  below  represented  the  barrels  as  of  the 
common  size,  with  19  inch  heads;  as  not  water 
tight;  that  they  were  middling  good,  and  had 
been  exposed  to  the  sun,  warped,  and  some  of 
the  heads  sprung;  and  not  such  barrels  as  they 
would  send  on  to  the  upper  lakes.  The  evi- 
dence is  more  particularly  stated  in  the  opinion 
of  this  court. 

The  court  below  charged  the  jury,  that  the 
plaintiff  below  was  entitled  to  recover  accord- 
ing to  the  measure  of  damages  for  which  he 
had  contended,  if  entitled  to  recover  at  all;  and 
that  to  make  out  the  defense  of  tender,  the  de- 
683*]  fendants  *below  were  bound  to  prove 
that  the  salt  was  put  up  in  barrels  of  the  dimen- 
sions and  descriptions  prescribed  in  the  3d  sec- 
tion of  the  Act  relating  to  the  Salt  Springs  in 
the  County  of  Onondaga,  passed  June  15, 1812; 
and  that  they  contained  5  bushels  each.  Ver- 
dict for  the  plaintiff  below  for  $206.64.  The 
defendants  below  excepted  to  this  charge,  and 
the  cause  came  here  on  a  bill  of  exceptions, 
containing  the  points  above  stated. 

Mr.  B.  D.  Noxon,  for  the  plaintiff  in  error. 
Where  a  note  is  payable  in  specific  articles  the 
value  of  the  articles  at  the  time  they  should 
have  been  paid  is  the  criterion  of  damages,  and 
not  the  value  of  them  at  a  subsequent  period. 
There  can  be  no  doubt  that  this  is  the  general 
rule,  which  is  perfectly  well  settled  both  in  En- 
gland and  in  this  country,  and  has  been  so  for 
a  long  time.  Marshall  v.  Campbell,  1  Yeates', 
36;.  Douglass  v.  M'AUister,  3  Or.,  298;  Dutch  v. 


Warren,  2  Burr.,  1010, 1011;  Gray  v.  Portland 
Bank,  3  Mass.,  890  ;  Forrest  v  Elwes,  4  Ves., 
492;  Groves  v.  Graves,  1  Wash.,  1;  Reynolds  v. 
Waller's  Heir,  Id.,  164;  Davis  v.  Ex'rs  of  Rich- 
ardson, 1  Bay,  105;  Atkinson  v.  Ex'rs  of  Scott, 
Id.,  307,  809;  Wigg  v.  Ex'rs  of  Garden,  Id.,  357; 

1  Ev.  Poth.,  91,  No.   161  ;    Chip.    Cont.,  121; 
Sanders  v.  Kentish,  8  T.  R.,  162;  Bush  v.  Can- 
field,  2  Conn.  N.  8.,  485;  Gainsford  v.  Carroll. 

2  B.  &  C.,  624;    Cortelyou  v.  Lansing,  2  Cai. 
Cas.,  216;    Shepherd  v.  Hampton,  8  Wh.,  200; 
Kennedy  v.  Strong,  14  Johns.,  128  ;    Morely  v. 
Bird,  3  Ves.,  628,  682.  (a) 

In  the  analogous  case  of  a  covenant  for  quiet 
enjoyment  or  seisin  of  land,  the  rule  is  the 
same  ;  that  is  to  say,  the  *enhanced  [*684- 
value  of  the  land  is  not  allowed  in  case  of  a 
breach.  Pitcher  v.  Livingston,  4  Johns,  1,  15. 

The  rule  contended  for  by  the  defendants  in 
error  would  make  this  class  of  contracts  usuri- 
ous. A  rise  in  value  raises  the  damages;  but 
it  will  not  be  pretended  that  a  fall  is  to  miti- 
gate them.  Barnard  v.  Young,  17  Ves.,  44; 
White  v.  Wright,  3  B.  &  C.,  273  ;  Shepherd  v. 
Johnson,  2  East,  211,  upon  which  West  v.  Went 
worth,  3  Cow.,  82,  was  decided,  is  certainly  not 
law.  We  admit  these  cases  are  against  us;  but 
they  are  opposed  to  the  uniform  current  of  En- 
glish and  American  authority;  and  we  hope 
they  will  be  reconsidered.  In  Shepherd  v.  John- 
son, the  premises  of  the  court  are  wrong.  Grose, 
J.,  says  the  defendant.should  tender  after  the 

(a)  For  the  same  general  rule  vide  also  Wells  v. 
Abernethy,  5  Conn.,  N.  S.,  228  ;  Edgar  v.  Boies,  11 
Serg.  &  R.,  445,  452. 

But  not  one  of  the  American  cases,  cited  from  the 
state  courts,  goes  professedly  upon  the  distinction 
betwe_en  the  rule  of  damages  where  the  considera- 
tion is  executed,  and  where  it  is  executory.  In 
Wells  v.  Abernethy,  the  consideration  was  executed: 
and  the  contract  was  to  convey  land. 

The  measure  of  damages  was  fixed  at  the  value  of 
the  land  when  the  deed  should  have  been  executed. 
Hosmer,  Ch.  J.,  in  considering  the  English  stock 
cases,  supposes  that  they  follow  a  court  of  equity, 
which  decrees  specific  execution  of  stock  contracts. 
He  questions  these  cases  as  anomalous ;  and  de- 
clares that  he  shall  stand  ready,  on  a  proper  occa- 
sion, to  overrule  them. 

He  does  not  advert  to  Gainsford  v.  Carroll,  in  the 
same  court  which  decided  Shepherd  v.  Johnson, 
where  they  were  explained  as  going  on  the  execu- 
tion of  the  consideration  and  the  withholding  it  by 
the  vendor,  so  as  to  deprive  the  vendee  of  all  advan- 
tage in  market.  This  seems  to  be  a  plain,  substantial 
and  equitable  distinction  ;  and  one  which  reconciles- 
all  the  cases  on  this  subject. 


ure  of  damages  on  the  highest  market  price  between 
the  breach  and  the  commencement  of  the  suit  or  the 
time  of  the  trial.  West  v.  Wentworth,  3  Cow..  82; 
Commercial  Bank  v.  Kortright,  22  Wend,  348 ;  Wil- 
son v.  Little,  2  N.  Y..  443;  Lobdell  v.  Stowell,  51  N. 
Y.,  70 ;  West  v.  Pritchard,  19  Conn..  212 ;  Davenport 
v.  Wells,  3  la.,  242 ;  Stapleton  v.  King,  40  la.,  278 
Randon  v.  Barton,  4  Tex.,  489 ;  Gregg  v.  Fitzhugh 
36  Tex.,  127  ;  Maher  v.  Riley.  17  CaT.,  445 ;  Kent  v 
Ginter.  23  Ind.,  1.  But  see  Baker  v.  Drake,  53  N.  Y. 
211,  criticising  3  Cow.,  82  ;  7  Cow.,  596,  and  22  Wend. 
348. 

But  the  weight  of  authority  is  against  this  position. 
The  general  rule  is,  that  the  price  at  the  time  and 
place  of  the  breach,  whether  the  purchase  price  has 
been  paid  in  advance,  or  is  to  be  paid  on  delivery,  is 
that  upon  which  the  damages  are  computed.  In  ad- 
dition to  the  authorities  above  cited,  see,  also,  Dana 
v.  Fiedler,  12  N.  Y.,  40;  Parsons  v.  Sutton,  66  N.  Y., 
92 ;  Cohen  v.  Platt,  69  N.  Y.,  348:  Harrison  v.  Glover, 
72  N.  Y.,  451:  Fessler  v.  Love,  48  Pa.  St.,  407;  Halsey  v. 
Kurd,  6  McLean,  106;  Kercher  v.  Curtis,  35  Mich., 
478 ;  Kribs  v.  Jones,  44  Md.,  396 ;  Koch  v.  Godshaw, 
12  Bush,  318 :  Shepherd  v.  Hampton,  3  Wh.,  200  ; 
Kountz  v.  Kirkpatrick,  72  Pa.  St.,  376;  Valpy  v. 
Oakeley,  16  Q.  B.,  941 ;  Boorman  v.  Nash,  9  B.  &  C., 
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145 ;  Silkstone  Co.  v.  Joint  Stock  Coal  Co.,  35  L.  T. 
(N.  S.),  668 ;  Peterson  v.  Eyre,  13  C.  B.,  353 :  Elbinger 
Co.  v.  Armstrong,  L.  R.,  9  Q.  B.,  476. 

Special  damages,  if  sustained,  may  also  be  recovered. 
"  The  broad  general  rule  in  such  cases  is,  that  the 
party  injured  is  entitled  to  recover  all  his  damages, 
including  gains  prevented,  as  well  as  losses  sus- 
tained." Griffin  v.  Colver,  16  N.  Y.,  489 ;  Messmore 
v.  N.  Y.  Shot  and  Lead  Co.,  40  N.  Y.,  422 ;  Cassidy  v. 
Le  Fevre,  45  N.  Y..  562  ;  Booth  v.  Spuyten,  &c.,  Co., 
60  N.  Y.,  487 ;  Devlin  v.  Mayor,  &c.,  63  N.  Y.,  25. 

Such  damages  must  be  certain  and  such  as  might 
naturally  be  expected  to  follow  a  breach  of  the  con- 
tract. See  authorities  above  cited.  See,  also,  White 
v.  Miller,  71  N.  Y.,  118:  Fessler  v.  Love.  48  Pa.  St., 
407 :  Schutt  v.  Baker,  9  Hun,  556 ;  Jones  v.  Gilmore, 
91  Pa.  St.,  302:  Drysdall  v.  Smith,  44  Mich.,  119;  Cock- 
burn  v.  Ashland,  &c.,  Co..  54  Wis.,  619 ;  Mihills,  &c., 
Co.  v.  Day,  50  la.,  250 ;  Gerst  v.  Jones,  32  Gratt.,  518 ; 
Frohreich  v.  Gammon,  28  Minn.,  476 ;  Crater  v.  Bin- 
inger,  33  N.  J.,  L.  513 ;  Hadley  v.  Baxendale,  9  Ex., 
341:  23  L.  J.  Ex.,  179: 1  Sedg.  Dam.  (7th  ed.),  218;  Benj. 
Sales,  sees.,  1306-1339. 

See.  generally,  Benj.  Sales,  sees.  1304-1362,  and  au- 
thorities there  cited  ;  2Southerland,  Dam.,  pp.  365- 
439,  and  authorities  there  cited. 
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day,  if  be  mean  to  avoid  the  consequences  of 
a  rise  in  the  market.  This  violates  all  our  ideas 
of  the  law  of  tender.  It  must  be  on  the  very 
day,  and  can  in  no  case  be  afterwards.  (3  Bos. 
&  P.,  14.)  Another  judge  reasons  from  a  spe- 
cific performance  in  equity.  This  is  a  very 
common  case  in  a  contract  to  convey  land,  but 
has  never  been  holden  an  argument  in  an  ac- 
tion at  law  to  raise  the  damages  beyond  the 
value  at  the  day  of  performance,  with  interest. 

The  court  also  erred  in  their  charge  as  to  the 
tender.  (1  R.  L..  249.) 

Mr,  S.  Beardsley,  contra.  To  be  a  compli- 
ance with  the  contract  and  constitute  a  good 
tender,  clearly  the  salt  must  have  been  put  up 
according  to  the  statute.  (16  Johns.,  233,  and 
cases  cited.) 

As  to  the  measure  of  damages,  it  is  denied, 
that  the  point  presented  by  this  case  has  ever 
685*]  been  decided  in  *favor  of  the  plaintiffs 
in  error,  by  any  case  which  had  been  or  can 
be  found.  On  the  contrary,  there  are  several 
cases,  which  are  against  them.  There  is  no 
doubt  about  the  general  rule  of  damages.  It 
is  to  take  the  value  at  the  day;  but  that  must 
be  where  the  consideration  is  unpaid.  Here 
the  value  is  admitted  to  have  been  received  ; 
and  it  would  be  unjust  to  allow  the  plaintiffs  in 
error  to  withhold  the  article,  and  at  the  same 
time  the  consideration  paid.  In  such  a  case, 
the  vendee  cannot  avail  himself  of  the  market. 
His  means  are  withheld;  and  it  presents  a  case 
of  special  damage  which  many  of  the  authori- 
ties cited  on  the  other  side  agree  forms  an  ex- 
ception to  the  general  rule.  Wentworth  v.  Beach, 
decided  by  this  court,  is  in  point  and,  if  it  is 
to  be  reconsidered,  will  be  found  clearly  sup- 
ported not  only  by  sound  principle,  but  by  the 
authority  of  adjudged  cases.  The  distinction 
for  which  we  contend  was,  no  doubt,  the  true 
basis  of  the  decision  in  Shepherd  v.  Johnson 
(followed  by  Me  Arthur  v.  Seaforth,  in  2  Taunt. 
257),  which  has  been  questioned  on  the  other 
side;  but  it  will  be  found  expressly  laid  down 
in  recent  English  and  American  authorities. 
Gainsford  v.  Carrott,  3  B.  &  C,,  624  ;  Shepherd 
v.  Hampton,  3  Wh.,  200,  204,  per  Marshall, 
Ch.  J. 

Curia,  per  SUTHERLAND,  J.  Two  questions 
arise  upon  the  exceptions  taken  to  the  decis- 
ions and  charge  of  the  court : 

1.  As  to  the  sufficiency  of  the  tender  proved; 
and,  2.  If  the  tender  was  not  sufficient,  as  to 
the  rule  of  damages. 

The  court  decided  that  the  plaintiff  was  en- 
titled to  recover  the  highest  price  which  salt 
sold  for  at  Salina  per  barrel,  between  the  time 
when  the  note  became  due  and  the  day  of  trial. 
The  plaintiffs  in  error  contended  that  the  dam- 
ages are  to  be  limited  to  the  value  of  the  salt  at 
the  time  when  the  note  fell  due,  with  interest. 

As  to  the  tender.  The  court  charged  the  jury, 
that  in  order  to  make  out  a  tender  or  payment 
of  the  salt,  the  defendants  below  were  bound 
to  prove  that  the  barrels  were  of  the  dimensions 
and  description  prescribed  in  the  3d  section  of 
686*]  *the  Act  relating  to  the  Salt  Springs,  1 
R.  L.,  249,  and  that  they  contained  five  bushels 
each.  That  section  provides,  that  all  salt  man- 
ufactured at  those  springs,  which  shall  be  put 
up  in  casks,  shall  be  packed  in  good  casks,  water 
tight,  well  hooped  with  twelve  hoops,  three  on 
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each  head,  and  three  on  each  bilge;  which  casks 
shall  be  thirty  inches  long,  and  the  diameter  of 
each  head  nineteen  inches.  There  was  no  direct 
evidence  as  to  the  length  of  the  barrels.  In 
other  respects,  the  weight  of  evidence,  I  think, 
showed  them  to  be  conformable  to  the  statute, 
and  the  fair  inference  from  all  the  testimony  is 
that  they  were  of  the  proper  length.  They  were 
shown  to  have  had  the  requisite  number  of 
hoops,  and  the  proper  sized  heads ;  to  have  been 
common  sized  barrels,  and  to  have  been  good 
and  tight.  Some  of  the  defendant's  witnesses, 
it  is  true,  said  they  were  not  tight  and  in  good 
beatable  order;  that  the  heads  were  warped. 
But  they  saw  them  several  weeks  after  they 
were  turned  out  to  the  plaintiffs  below,and  after 
they  had  been  exposed  to  the  weather  ;  and  the 
probability,  from  the  evidence,  is,  that  they 
may  have  been  injured  subsequent  to  the  ten- 
der or  delivery.  If  the  jury  understood;  from 
the  charge,  that  the  defendants  must  give  pos- 
itive evidence  that  the  barrels  conformed  in 
every  respect  to  the  requirements  of  the  statute, 
and  that  they  were  not  at  liberty  to  infer  such 
conformity  from  the  testimony  given  in  the 
case,  I  should  think  the  charge  misled  them  ; 
but  the  principle  laid  down  by  the  court  was,  in 
the  abstract,  undoubtedly  correct ;  that  in  a 
contract  for  the  delivery  of  salt  in  barrels,  such 
barrels  as  are  directed  by  the  statute  to  be  used 
in  packing  salt,  are  intended  ;  and  I  do  not 
know  that  we  are  at  liberty  to  say  that  the  jury, 
under  the  circumstances  of  this  case,  were  mis- 
led by  it  in  this  respect.  But  the  statute  says 
nothing  about  the  number  of  bushels  which  the 
barrels  must  hold.  The  court,  therefore,  erred 
in  charging  the  jury,  that  the  barrels  must  con- 
tain five  bushels  each.  As  a  matter  of  calcula- 
tion from  the  size  of  the  barrels  prescribed  in 
the  Act,  it  may  be  that  they  would  contain  five 
bushels;  but  the  jury  might  *and  prob  f*687 
ably  did  understand,  that  the  fact  must  be 
proved.  On  the  whole,  I  think  the  charge  on 
this  point  was  not  so  explicit  as  it  ought  to  have 
been,  and  that  the  jury  may  have  been  misled 
by  it.  The  judgment  ought,  therefore,  to  be 
reversed  on  that  ground, and  the  question  again 
submitted  to  a  jury. 

The  question  as  to  the  rule  of  damages,  how- 
ever, is  the  most  important. 

The  principal  adopted  by  the  court  below  is 
in  conformity  to  the  decision  of  this  court  in 
Westv.  Wentworth,  3  Cow.,  82.  But,  as  that 
case  was  slightly  argued,  and  the  question  is 
one  of  very  considerable  interest,  we  permitted 
it  again  to  be  discussed,  and  are  now  prepared 
to  reconsider,  and  so  far  as  depends  upon  the 
judgment  of  this  court,  definitely  settle  it. 

In  the  ordinary  case  of  a  contract  for  the  sale 
or  delivery  of  a  personal  chattel, where  the  price 
is  not  paid  at  the  time  of  making  the  contract, 
but  is  to  be  paid  upon  the  delivery  of  the  arti- 
cle, the  criterion  by  which  to  measure  damages 
for  the  breach  of  the  contract  is,  unquestion- 
ably, the  price  of  the  article  at  the  time  it  was 
to  be  delivered.  Shepherd  v.  Hampton,  3  Wh., 
200 ;  Douglass  v.  HfAtttster,3  Cr.,298;  4  Johns., 
15, per  Spencer,  J.;  Leighv.  Patterson,8  Taunt., 
540  ;  Gaimfoi-d  v.  Carrott,  2  B.  &  C.,  624.  We 
are  not  aware  that  this  principle  has  ever  been 
contested.  It  certainly  was  not  our  intention  to 
question  it,  in  the  judgment  pronounced  in 
West  v.  Wentworth. 
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But  we  hold  it  to  be  equally  clear,  that  if  the 
price  be  paid  at  the  time  of  making  the  contract, 
or  at  any  time  anterior  to  that  fixed  for  the  de- 
livery,and  the  vendor  fails  to  deliver.the  vendee 
is  not  confined,  in  measuring  his  damages,  to 
the  value  of  the  article  on  the  day  when  it 
should  have  been  delivered. 

Most  of  the  cases  in  which  this  principle  has 
been  adopted,  have  grown  out  of  contracts  for 
the  delivery  and  replacing  of  stock  ;  and  it  is 
believed  there  is  no  case  to  be  found  in  England 
in  wnich  the  damages  upon  such  a  contract 
have  been  confined  to  the  value  of  the  stock  at 
the  time  when  it  should  have  been  replaced, 
O88*]  where  the  action  *was  brought  upon 
the  contract  itself,  and  the  question  was  dis- 
tinctly presented  and  passed  upon  by  the  court, 
it  appearing,  affirmatively,  that  the  stock  was 
subsequently  of  greater  value. 

The  case  of  Dutch  v  Warren,  cited  by  Ld. 
Mansfield  in  delivering  the  opinion  of  the  court, 
in  Moses  v.  McFarland,  2  Burr.,  1010,  and  also 
reported  in  1  Str.,  406,  was  supposed  by  the 
counsel  for  the  plaintiffs  in  error,  to  contradict 
this  principle.  We  think,  upon  a  careful  ex- 
amination of  that  case,  that  it  justifies  no  such 
conclusion.  It  was  cited  by  Ld.  Mansfield  to 
illustrate  the  principles  which  regulate  the  ac- 
tion for  money  had  and  received  and,  princi- 
pally, to  show  that  where  money  has  been  paid 
under  a  special  agreement,  which  the  opposite 
party  refuses  to  perform,  it  may  be  recovered 
back  in  that  form  of  action,  instead  of  resorting 
to  an  action  on  the  special  agreement.  The  case 
was  substantially  this  :  Aug.,  18, 1720,  on  pay- 
ment of  £262  10s.  by  the  plaintiff  to  the  defend- 
ant, he  agreed  to  transfer  to  the  plaintiff  5  shares 
in  the  Welch  Copper  Mines,  at  the  opening  of 
the  books.and  gave  him  a  note  or  memorandum 
to  that  effect.  The  books  were  opened  on  the 
22d  of  the  same  month,  when  Dutch  requested 
Warren  to  transfer  the  shares,  which  he  re- 
fused ;  and  told  Dutch  he  might  take  his  rem- 
edy :  whereupon  he  brought  an  action  for  the 
consideration  money  paid  by  him.  An  objec- 
tion was  taken  at  the  trial, "  that  an  action  upon 
the  case  for  money  had  and  received  to  the 
plaintiff's  use  would  not  lie;  but  that  the  action 
should  have  been  brought  for  the  non-perform- 
ance of  the  contract."  ^The  objection  was  over-- 
ruled  by  the  Gh.  J.,  who  left  "  it  to  the  consid- 
eraMon  of  the  jury,  whether  they  would  not 
make  the  price  of  the  said  stock, as  it  was  upon 
the  22d  of  August,  when  it  should  have'  been 
delivered,  the  measure  of  the  damages  ;  which 
they  did,  and  gave  the  plaintiff  but  £175  dam- 
ages :  and  upon  a  case  made  for  the  opinion  of 
the  court  of  C.  P.,  the  decisions  at  Ni*i  Pi-ins 
were  sustained.  This  is  the  whole  of  that  case, 
as  reported  by  Ld.  Mansfield;  and,  in  the  first 
place,  it  is  to  be  remarked,  that,  in  relation  to 
O89*]  the  amount  to  be  recovered,  the  *ques- 
tion  was,  whether  the  whole  consideration 
money  was  to  be  recovered  back,  or  only  the 
difference  between  that  and  the  value  of  the 
shares.  No  question  was  raised  as  to  the  time 
when  their  value  was  to  be  taken.  There  is 
nothing  in  the  case  to  show  that  it  was  not  the 
same  on  the  day  of  trial  that  it  was  on  the  day 
when  the  transfer  ought  to  have  been  made  ; 
and  in  the  absence  of  all  question,  or  evidence 
upon  the  point,  this  latter  was  of  course  adopt- 
ed as  the  time  when  the  value  was  to  be  ascer- 
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tained.  The  point  decided  was,  that  in  an  ac- 
tion for  money  had  and  received  to  recover  back 
money  paid  on  such  a  contract,  the  whole  con- 
sideration money  could  not  be  considered  as  re- 
ceived to  the  plaintiff's  use  ;  but  only  the  dif- 
ference between  the  value  of  the  stock  which 
ought  to  have  been  transferred  and  the  money 
paid.  Ld.  Mansfield  so  considered  it.  He  says, 
"  the  damages  recovered  in  that  case  show  the 
liberality  with  which  this  kind  of  action  is  con- 
sidered ;  for  though  the  defendant  received 
from  the  plaintiff  £262  10s.,  yet  the  difference 
money  only,  of  £175,  was  received  by  him 
against  conscience  and,  therefore,  the  plaintiff, 
ex  equo  et  bono,  ought  to  recover  no  more.  If 
the  five  shares  had  been  of  much  more  value, 
yet  the  plaintiff  could  only  have  recovered  the 
£262  10s.  in  this  form  of  action. 

That  case,  therefore,  most  manifestly  de- 
cides nothing  which  has  a  bearing  upon  the 
question  of  damages,  where  the  action  is  brought 
upon  the  contract  itself,  and  not  to  recover 
back  the  money  paid,  and  where  it  affirmatively 
appears  that  the  price  of  the  stock  has  varied 
between  the  time  when  it  ought  to  have  been 
transferred  and  the  time  of  trial.  The  subse- 
quent cases,  therefore,  in  which  it  has  repeat- 
edly been  held,  that,  in  such  a  case,  the  plaint- 
iff is  not  confined,  in  estimating  his  damages, 
to  the  value  of  the  stock  on  the  day  when  it 
should  have  been  returned,  are  not  in  collision 
with  the  case  of  Dutch  v.  Warren,  nor  with  the 
opinion  of  Ld.  Mansfield,  as  it  is  to  be  inferred 
from  his  comments  upon  it. 

Shepherd  v.  Johnson,  2  East.  211,  is  the  first 
in  a  series  of  cases  upon  this  subject.  That  was 
an  *action  upon  a  bond  conditioned  [*69O 
that  the  defendant  should  replace,  by  a  given 
day,  a  quantity  of  stock  which  the  testator  of 
the  plaintiff  had  lent  him.  Between  the  day 
when  the  stock  should  have  been  replaced  and 
the  day  of  trial,  it  had  risen  in  value  nearly 
£100.  and  the  value  on  the  day  of  trial  was 
adopted  as  the  true  measure  of  damages.  That 
was  the  only  question  presented  by  the  case. 
Dutch  v.  Warren  was  cited  and  relied  upon  by 
the  defendant's  counsel ;  but  it  must  have  been 
considered  as  inapplicable,  for  no  notice  is  taken 
of  it  in  the  opinions  delivered  by  the  judges. 
It  is  mentioned  in  a  note  to  this  case,  that  the 
same  measure  of  damages  was  adopted  by  Ld. 
Eldon  in  Payne  v.  Burk,  decided  in  1799. 

In  Me  Arthur  v.  Seaforth,  2  Taunt.,  257,  the 
plaintiff,  in  Jan.,  1801,  had  loaned  to  the  de- 
fendant £3.200  of  five  per  cent,  loyalty  loan 
stock  ;  and  taken  a  bond,  conditioned  for  the 
retransfer,  in  one  year,  of  the  same  amount  of 
5  per  cent,  bank  annuities.  The  action  appears 
not  to  have  been  brought  until  1809  or  1810  ; 
and  the  plaintiff  contended  that  he  was  enti- 
tled to  the  best  of  three  prices,  either,  1.  The 
price  at  the  day  agreed  on  for  replacing  the 
stock;  or,  2.  The  highest  price  which  the  stock 
bore  at  any  intermediate  time  between  the  day 
stipulated  for  replacing  the  stock,  and  the  day 
of  trial ;  or,  3.  The  price  at  the  day  of  trial. 
Under  the  second  head,  he  claimed  the  advan- 
tage which  might  have  -been  derived  from  an 
exchange  of  the  stock,  if  it  had  been  replaced 
for  another  description  of  stock,  authorized  by 
the  government,  and  which  it  appeared  would 
have  been  considerable.  This  claim  was  re 
jected  by  the  court ;  and  he  was  permitted  to 
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recover  the  value  of  the  stock  on  the  day  of 
trial,  which  was  several  per  cent,  more  than  on 
the  day  when  it  should  have  been  replaced. 
His  right  to  this  was  not  disputed  by  the  de- 
fendant ;  indeed,  it  had  been  offered  before 
the  trial.  Shepherd  v.  Johnson  was  the  only 
authority  cited,  and  appears  to  have  been 
thought  conclusive  both  by  the  defendant's 
counsel  and  the  court. 

«»!*]  *In  Gainsford  v.  Carroll,  2  Barn.  & 
C.,  624,  the  cases  which  I  have  mentioned,  and 
the  principles  on  which  they  proceeded,  were 
expressly  recognized.  That  was  an  action  of 
asxtunpsit  for  not  delivering  a  quantity  of  ba- 
con upon  a  given  day,  and  the  plaintiff  claimed 
as  his  measure  of  damages,  the  difference  be- 
tween the  contract  price  and  the  price  on  the 
day  when  the  writ  of  inquiry  was  executed,  on 
the  authority  of  Shepherd  v.  Johnson  and  Mc- 
Arlhur  v.  Lord  Seaforth  ;  but  it  was  answered 
by  the  court  that  those  cases  did  not  apply  ; 
that  in  the  case  of  a  loan  of  stock,  the  borrow- 
er holds  in  his  hands  the  money  of  the  lender, 
and  thereby  prevents  him  from  using  it  for 
the  purpose  of  replacing  the  stock  ;  but  in  the 
case  of  a  purchaser  of  goods,  the  vendee  is  \n 
possession  of  his  money,  and  he  has  it  in  his 
power,  as  soon  as  the  vendor  has  failed  in  the 
performance  of  his  contract,  to  purchase  other 
goods  of  the  like  quality  and  description;  and 
if  he  has  sustained  any  loss  by  neglecting  to  do 
so,  it  is  his  own  fault.  This  distinction  was 
also  recognized  in  Leighv.  Patterson,  8  Taunt., 
540,  and  its  force  and  propriety  are  too  obvi- 
ous to  require  illustration. 

The  language  of  the  court  in  Qainsford  v. 
Carroll,  admits,  by  necessary  implication,  that 
if  the  bacon  had  been  paid  for  before  the  day 
fixed  for  its  delivery,  the  plaintiff  would  not 
have  been  confined  in  assessing  his  damages  to 
the  value  of  the  article  on  that  day  ;  for,  in 
that  case,  he  would  have  parted  with  his  money, 
and  it  would  not,  in  judgment  of  law,  have 
been  in  his  power  to  purchase  other  bacon. 

This  distinction  is  expressly  recognized  and 
sanctioned  by  Ch.  J.  Marshall,  in  Sheplwrd  v. 
Hampton,  3  Wh.,  200.  That  was  an  action 
brought  for  the  breach  of  a  contract  for  the 
sale  and  delivery  of  100,000  Ibs.  of  cotton,  to 
be  delivered  on  or  before  Feb.  15,  1815,  for 
which  the  plaintiff  was  to  pay  at  the  rate  of  10 
cents  per  pound.  The  defendant  delivered 
about  50,000  Ibs.  by  the  time  stipulated,  and 
then  refused  to  fulfill  his  contract  or  deliver 
any  more.  Cotton  rose  between  Feb.  15.  1815, 
6i)2*J  and  the  commencement  *of  the  suit 
from  12  to  30  cents  ;  and  the  plaintiff  contend- 
ed that  he  was  entitled  by  way  of  damages  to 
the  difference  between  the  price  stipulated  and 
the  highest  market  price  up  to  the  rendition  of 
the  judgment.  The  court,  however,  held  the 
rjile  of  damages  to  be  the  market  price  of  cot- 
ton on  the  clay  the  contract  ought  to  have  been 
executed.  The  Chief  Justice  says  :  The  unani- 
mous opinion  of  the  court  is,  that  the  price  of 
the  article  at  the  time  it  was  to  be  delivered  is 
the  measure  of  damages.  For  myself  only," 
he  continues,  "I  can-  say,  that  I  should  not 
think  the  rule  would  apply  to  a  case  where  ad- 
vances of  money  had  been  made  by  the  pur- 
chaser under  the  contract.  But  I  am  not  aware 
what  would  be  the  opinion  of  the  court  in  such 
a  case." 
COWEN  7. 


The  case  of  Gray  v.  Portland  Bank,  3  Mass., 
364,  cited  and  relied  upon  by  the  counsel  for 
the  plaintiffs  in  error,  instead  of  impeaching, 
appears  to  corroborate  the  same  principle.  That 
was  an  action  on  the  case,  brought  against  the 
Bank,  for  refusing  to  permit  the  plaintiff  to 
subscribe  a  certain  number  of  shares  in  the 
stock  of  the  Bank,  which  he  contended,  and 
which  the  court  decided,  he  was  entitled  to. 
He  owned  70  shares  as  one  of  the  original  sub- 
scribers to  the  stock  of  the  Bank.  The  Act  of 
Incorporation,  however,  authorized  the  Com- 
pany to  increase  their  stock  $200,000  in  shares 
of  $100  each,  to  be  divided,  according  to  the 
construction  put  upon  the  Act,  among  the  orig- 
inal subscribers  and  their  associates,  in  the 
proportions  in  which  they  held  the  original 
stock.  It  was  this  additional  stock  to  which 
the  Company  refused  to  permit  the  plaintiff  to 
subscribe,  and  for  which  refusal  the  action  was 
brought.  The  plaintiff  claimed,  as  damages, 
the  difference  between  the  par  value  of  the 
stock  and  the  highest  market  price  which 
could  be  proved  at  any  time  previous  to  the 
trial.  But  it  was  held  that  the  difference  be- 
tween the  par  value  of  the  stock  and  its  value 
when  the  last  installments  were  paid,  and  when 
the  certificates  were  issued  (at  which  time  the 
plaintiff  demanded  his  certificates),  was  the 
measure  of  damages.  Sewall,  ./.,  *in  [*693 
discussing  this  point,  says  :  "It  is  considerable 
that  the  plaintiff  made  no  payment  for  the 
stock  ;  and  that  after  tendering  payment,  he 
was  not  obliged,  in  orderjto  enforce  his  demand 
in  this  action,  to  deposit  his  money,  or  hold  it 
unemployed."  And  he  was  of  opinion  that  the 
plaintiff's  loss  would  be  compensated  by  allow- 
ing him  the  market  value  of  the  stock,  at  the 
time  when  he  demanded  his  certificates,  and 
they  were  refused  to  him.  "Then  it  was,"  he 
remarks,  "that  the  injury  by  the  defendants  was 
complete,  and  then  the  plaintiff  might  have  de- 
termined the  extent  of  his  loss,  by  a  purchase 
of  the  number  of  shares  denied  him.  at  the  ex- 
pense of  the  advance  Upon  them  ;  which  being 
reimbursed  in  this  action,  affords  him  a  satis- 
faction and  indemnity  equivalent  to  a  specific 
relief."  Mr.  J.  Sedgwick  concurred  in  this  rule 
of  damages.  But  it  is  true,  that  in  expressing 
his  opinion,  he  supposed  the  decision  was  con- 
trary to  that  of  Shepherd  v.  Johnson,  2  East, 
211.  He  states  what  he  considers  the  true  rule, 
to  be  this:  "That  the  price  of  stock,  at  the 
time  it  should  be  transferred  or  delivered  (and 
the  same  rule  applies  to  other  personal  prop- 
erty), shall  be  that  by  which  the  damages 
shall  be  assessed.  If  the  plaintiff  intends  tore- 
tain  the  stock,  the  then  price  is  what  he  must 
pay  for  an  equal  amount ;  and  if  he  intends  it 
for  sale,  that  price  is  what  he  would  obtain  for 
it."  There  is  no  doubt  that  this  is  the  true  gen- 
eral rule.  It  was  the  true  rule  in  that  case.  It 
is  always  the  rule,  where  the  stock  or  other  ar- 
ticle is  to  be  paid  for  on  delivery,  instead  of 
having  been  paid  for  in  advance.  In  that  case, 
Mr.  Gray  had  not  paid  his  money  for  the  stock 
which  the  defendants  refused  to  transfer  to 
him.  He  was  legally  entitled  to  the  stock,  and. 
therefore,  in  judgment  of  law,  the  defendants 
had  promised  or  undertaken  to  transfer  it.  But 
he  had  not  paid  them  for  it  in  advance.  He 
had  not  loaned  it  to  them  on  contract  to  re- 
transfer  it  by  a  given  day.  He  had,  therefore, 
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parted  with  nothing  which  could  be  supposed 
to  have  incapacitated  him  to  purchase  an  equal 
quantity  of  stock  on  the  very  day  when  the 
defendants  refused  him  this. 
O94*]  *That  case,  therefore,  was  perfectly 
consistent  with  Shepherd  v.  Johnson.  The  dis- 
tinction escaped  Judge  Sedgwick,  although  it 
was  clearly  perceived  and  recognized  by'.  Judge 
Sewall. 

Kent,  J.,  in  delivering  the  opinion  of  the 
court  in  Cortelyou  v.  Lansing,  2  Cai.  Cas.,  216, 
cites,  apparently  with  approbation,  the  case  of 
Shepherd  v.  Johnson  ;  and  he  cites  it  in  confir- 
mation or  illustration  of  the  principle  which 
he  was  then  maintaining,  that  in  many  cases, 
the  measure  of  damages  is  not  the  value  of  the 
chattel  or  article,  at  the  time  when  the  cause 
of  action  accrued.  In  that  case,  the  deprecia- 
tion note,  which  had  been  pawned  to  Cortel- 
you, was  sold  by  him  in  1788.  It  was  not  de- 
manded by  the  representatives  of  the  pawnor 
until  1799.  eleven  years  afterwards;  and  there 
was  no  evidence  of  a  readiness  or  capacity  on 
the  part  of  the  plaintiff,*when  he  made  the  de- 
mand, to  redeem  the  pledge.  The  cause  of  ac- 
tion, therefore,  did  not  arise  from  the  demand, 
but  accrued  substantially  at  the  time  of  the  sale; 
by  which  act  the  defendant  incapacitated  him- 
self to  restore  the  pledge.  But  the  plaintiff  in 
that  case  recovered  according  to  the  value  of 
the  note  in  1799  when  it  was  demanded  ;  be- 
cause, as  the  court  express  it,  he  manifested  his 
will  to  have  it  then  restored.  The  rule  in  trover, 
that, where  the  chattel  is  not  of  a  fixed  and  de- 
terminate value, the  damages  are  not  in  all  cases 
confined  to  its  worth  at  the  time  of  conversion, 
but  may  be  enhanced  according  to  its  increased 
value  subsequent  to  that  time,  as  established 
in  Fisher  v.  Prince,  3  Burr.,  1363,  andWhitten 
v.  Fuller,  2  Bl.,  902,  was  also  adverted  to  for 
the  same  purpose. 

The  adopting  of  a  period,  then,  subsequent 
to  that  when  the  cause  of  action  accrued, as  the 
time  when  damages  are  to  be  measured,  where 
the  circumstances  of  the  case  show  that  the 
substantial  purposes  of  justice  will  be  best  pro- 
moted by  it,  is  not  an  anomaly  in  the  law;  nor 
is  it  peculiar  to  contracts  for  the  sale  or  deliv- 
ery of  stock. 

The  case  of  Sanders  v.  Kentish,  8  T.  R.,  162, 
has  no  bearing  on  the  question  of  damages.  It 
695*]  *is  not  even  alluded  to  in  the  opinion 
of  the  court  delivered  by  Ld.  Kenyon.  The  only 
question  discussed  or  decided,  was,  whether 
the  contract  on  which  the  action  was  brought, 
was  within  the  Statute  of  7  Geo.  II.,  ch.  8,  sec. 
8,  for  the  preventing  of  stock-jobbing.  It  does 
not  appear,  from  any  part  of  the  case,  upon  what 
principle  the  damages  were  ascertained.  It  is, 
however,  stated  by  the  counsel  for  the  defend- 
ant, in  Shepherd  v.  Johnson,  2  East,  211,  that 
the  damages  in  Sanders  v.  Kentish  were  esti- 
mated according  to  the  price  of  the  stock  when 
it  ought  to  have  been  transferred,  and  he  stated 
the  reason :  because  the  stock  had  fallen  in 
value  between  that  time  and  the  trial.  That 
was  also  the  case  in  Forrest  v.  Elwes,  4  Ves. ,  492. 

Morley  v.  Bird,  3  Ves. ,  629,  was  a  bill  filed  to 
enforce  the  payment  of  a  legacy  of  stock ;  and 
it  was  decreed  according  to  the  value  of  the 
stock,  at  the  end  of  a  year  from  the  death  of 
the  testator,  when  it  ought  to  have  been  paid. 
Whether  it  was,  subsequently,  of  a  greater  or 
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less  value,  does  not  appear.  But  as  that  was 
the  period  moved  for  by  the  complainant,  the 
presumption  is  that  it  was  most  favorable  for 
him. 

The  rule  of  damages  for  the  breach  of  a  cove- 
nant for  quiet  enjoyment,  where  there  has  been 
an  eviction,  depends  upon  considerations  and 
principles  peculiar  to  that  action,  and  which 
have  no  application  to  the  class  of  cases  which 
we  have  been  considering.  (3  Cai.,  113;  4 
Johns.,  1.) 

We  hold  it,  therefore,  to  be  settled  by  au- 
thority, and  rightly  settled  upon  principal,  that 
where  a  contract  is  made  for  the  sale  and  de- 
livery of  goods  or  chattels,  and  the  price  or 
consideration  is  paid  in  advance,  and  an  action 
is  brought  upon  the  contract,  for  the  non-de- 
livery, the  plaintiff  is  not  confined,  in  measur- 
iug  his  damages,  to  the  value  of  the  articles  on 
the  day  when  they  should  have  been  delivered. 
But  we  doubt  the  propriety  of  giving  the  vendee 
in  all  cases,  as  a  measure  of  damages,  the  high- 
est price  of  the  article,  between  the  day  when 
it  should  have  been  delivered  and  the  day  of 
trial.  If  he  immediately,  *or  without  [*69B 
any  unreasonable  delay,  commences  and  prose- 
cutes his  action,  we  think  it  just  and  proper 
that  the  fluctuation  in  price  should  be  exclu- 
sively at  the  hazard  of  the  defendant— the  plaint- 
iff having  done  everything  in  his  power  to  have 
the  contract  settled  and  adjusted,  and  which 
is  prevented  solely  by  the  laches  or  default  of 
the  defendant.  In  such  a  case,  therefore,  the 
plaintiff  is  entitled  to  the  highest  price  between 
the  day  when  the  delivery  should  have  been 
made  and  the  day  of  trial.  But  where  he  de- 
lays the  prosecution  of  his  claim,  beyond  the 
period  which  may  be  considered  reasonable, 
for  the  purpose  of  endeavoring  to  make  an 
amicable  arrangement,  he  must  be  considered 
as  assenting  to  the  delay,  and  ought  to  partici- 
pate in  the  hazard  of  it.  In  such  a  case,  we 
are  inclined  to  think  the  rule  of  damages  should 
be  the  value  of  the  article  at  the  commence- 
ment of  the  suit. 

Whether  this  rule  of  damages  would  be  ap- 
plicable to  contracts  for  the  sale  and  delivery 
of  individual  articles,  purchased  for  the  use 
and  accommodation  of  the  vendee,  and  not  for 
the  purpose  of  sale,  we  express  no  opinion. 
The  case  at  bar  is  evidently  a  contract  for  the 
purpose  of  trade  and  commerce ;  and  to  that 
class  of  cases  we  wish  to  be  understood  as  at 
present  confining  our  opinion. 

The  consideration,  in  this  case,  is  acknowl- 
edged to  have  been  received  at  the  time  of 
making  the  contract.  Whether  it  was  in  money 
or  in  anything  else,  is  not,  perhaps,  material ; 
but  the  presumption  of  law  is,  that  it  was  in 
money. 

The  question  of  usury  does  not  arise. 

The  salt,  in  this  case,  was  to  have  been  d%- 
livered  Apr.  15, 1821.  The  placita  «f  the  record 
in  the  C.  P.  is  of  the  Term  of  May,  1821,  so 
that  the  suit  must  have  been  immediately  com- 
menced ;  and  the  rule  of  damages  adopted  in 
the  court  below  was  correct. 

On  the  first  ground,  however,  we  are  in- 
clined to  think,  the  judgment  ought  to  be  re- 
versed, and  a  venire  de  now  awarded. 

Rule  accordingly. 

Reversed— 5  Wend.,  395. 

Cited  in-5  Wend.,  395 ;  8  Wend..  436  ;  9  Wend.,  135 : 
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697*]  *THORN  AND  THORN  «.  HICKS. 

Owners  of  Vessel  not  Liable  wJiere  Exclusive  Credit 
was  Given  to  Master — Mortgagee  out  of  Pos- 
session, not  Liable  for  Negligence  of  Mortgagor. 

The  owners  of  the  sloop  contracted  with  another, 
that  he  should  take  and  use  the  sloop  in  the  freight- 
ing business ;  out  of  the  avails,  to  pay  the  owners 
a  certain  sum  of  money :  and,  till  that  was  paid,  the 
legal  title  to  remain  in  the  vendors ;  and  when  paid, 
to  pass  to  the  vendee.  The  vendee  took  possession, 
and  used  the  sloop  accordingly. 

Held,  that  the  vendors  were  not,  after  this,  ac- 
countable as  owners  for  the  negligence  of  the  vend- 
ee, who  sailed  the  sloop  as  master. 

Where  an  exclusive  credit  is  given  to  the  master, 
the  owners  are  not  liable. 

A  mortgagee  of  a  vessel  out  of  possession,  is  not 
liable  as  owner,  on  the  contracts  or  for  the  negli- 
gence of  the  mortgagor,  who  uses  the  vessel  as 
master. 

Citations— 7  Johns.,  308  ;  15  Johns.,  298 ;  14  Johns., 
201 ;  15  Mass.,  370  ;  8  Johns.,  159  ;  1  H.  Bl.,  117,  n.  (a)  ; 
11  Mass..  99  ;  1  T.  R.,  108. 

CASE  against  the  defendant,  as  owner  of  the 
sloop  Factor,  for  certain  bales  or  bundles 
of  pressed  hay,  shipped  on  board  the  sloop  to 
be  conveyed  from  Hudson  to  N.  Y.,  but  which 
were  consumed  by  fire  ;  tried  at  the  Columbia 
Circuit,  Sept.  26,  1826,  before  Duer,  Circuit  J. 

At  the  trial,  a  bill  of  exceptions  was  taken 
by  the  defendant,  on  which  a  motion  was  now 
niade,  in  his  behalf,  for  a  new  trial.  The  bill 
presented  this  case  : 

The  question  at  the  trial  was,  whether  the 
defendant  was  owner  at  the  time  of  the  ship- 
ment, which  was  Mar.  27,  1822. 

Jan.  10,  1821,  Jacob  Acker,  being  owner  of 
the  sloop,  she  was  then  sold  on  a  fi^fa.  against 
him,  in  favor  of  the  defendant,  with  one  War- 
ing and  others.  Waring  purchased  for  the 
plaintiffs  in  the  execution  ;  and  he  testified, 
that  afterwards  and  before  the  hay  was  put  on 
board,  he,  on  his  own  behalf,  and  as  trustee  of 
the  other  owners,  sold  the  sloop  to  Acker,  the 
former  owner,  on  these  terms  :  Acker  to  take 
possession  and  employ  the  sloop  in  the  freight- 
ing business,  and  to  pay  the  several  persons 
interested  in  the  sale  their  respective  portions 
of  the  price,  as  fast  as  he  could  earn  the  money 
with  the  sloop  ;  and  that  when  they  were  thus 
paid,  the  legal  title  was  to  be  transferred  to 
Acker.  In  the  meantime,  the  legal  title  was  to 
remain  in  the  vendors.  Acker  immediately 
took  possession,  and  carried  on  the  freighting 
business,  untjl  the  destruction  of  the  hay.  This 
the  plaintiffs  knew  when  the  hay  was  shipped, 
and  that  Acker  carried  on  the  business  upon 
his  own  account ;  and  they  spoke  of  setting  off 
a  note  against  Acker,  purchased  by  them  be- 
low par,  in  payment  for  the  freight. 

The  judge  charged,  that  the  defendant  was 
liable,  as  long  as  he  held  the  title  to  the  sloop 
698*]  or  any  part  of  her,  *or  had  an  interest 
in  her  earnings,  so  far  as  they  should  go  to  en- 
able Acker  to  pay  for  her. 
COWEN  7. 


Whereupon  the  jury  found  for  the  plaintiffs. 

Mr.  A.  L.  Jordan,  for  the  defendant,  cited  14 
Johns.,  201  ;  Id.,  401  ;  2  Laws  U.  S.,  314 ;  15 
Johns.,  298  ;  7  Id.,  308,  310,  new  ed.,  note;  15 
Mass.,  370,  and  cases  cited  ;  1  H.  Bl.,  117  ;  Abb. 
Ship., 60;  8  Johns.,  159;  1  T.R.,  108  ;  4  Taunt., 
651  ;  2  Taunt.,  5  ;  2  Camp.,  108  ;  Cowp.,  639, 
and  11  Mass.,  99. 

Mr.  E.  Williams,  contra. 

Curia,  per  SUTHERLAND,  «7>  The  mere  cir- 
cumstance of  the  naked  legal  title  to  the  vessel 
remaining  in  Hicks  and  his  associates,  to  secure 
the  purchase  money  for  which  she  had  been 
sold,  unquestionably  would  not  render  them 
liable  as  owners,  on  the  contracts  of  the  mas- 
ter, or  for  the  consequences  of  his  negligence 
or  unskillfulness.  This  precise  point  was  set- 
tled in  Wendover  v.  Hogeboom,  7  Johns.,  308, 
and  in  Leonard  v.  Huntington,  15  Johns.,  298. 
In  the  first  case,  the  action  was  brought  against 
the  defendants,  as  owners  of  a  vessel  called 
The  Convention,  for  sails  furnished  by  the 
plaintiffs, who  were  sailmakers.  Thesails  were 
furnished  on  the  order  of  A.  Vosburgh,  the 
master,  Dec.  6,  1806,  upon  a  credit  of  9 
months.  It  appeared  from  the  custom-house 
books,  that  the  defendants  were  owners  of  the 
vessel  in  1804;  and  there  was  no  exchange  of 
the  register,  or  any  record  of  a  transfer  of  the 
property  by  them,  until  the  fall  of  1807.  Vos- 
burgh purchased  the  vessel  of  the  defendants 
in  1805,  and  it  was  delivered  to  him  before  the 
plaintiffs  sold  the  sails;  but,  by  the  terms  of 
the  contract  beween  Vosburgh  and  the  defend- 
ants, the  purchase  money  was  to  be  paid  by 
installments  at  different  periods;  and  a  formal 
bill  of  sale  was  not  to  be  executed  and  deliv- 
ered until  the  payments  were  completed.  The 
vessel  was  to  be,  and  was,  in  fact,  immediately 
delivered  to  him;  and  he  used  her  for  his  own 
exclusive  benefit,  and  in  1807,  the  considera- 
tion *money  having  been  paid,  a  regu-  [*699 
lar  bill  of  sale  was  given.  The  court  held  that 
the  defendants  were  not  liable,  on  two  grounds: 
1.  Because  the  property  of  the  vessel  was  not 
in  them,  when  the  sails  were  sold  to  the  mas- 
ter; and,  2.  Because  the  credit  was  given  to 
the  master. 

So,  in  Leonard  v.  Huntington,  the  action  was 
brought  for  work  and  labor  and  supplies,  in 
repairing  a  vessel,  against  the  defendants  as 
owners;  and  it  appeared  that  the  register  of  the 
vessel  was  in  their  names;  that  the  supplies 
were  furnished  in  Sept.,  1815;  that  May 4  pre- 
ceding, Huntington  had  sold  the  vessel  to  one 
Bingham,  for  $6,300,  payable  at  different  pe- 
riods; and  he  was,  by  the  contract,  to  give  him 
a  bill  of  sale  of  the  brig,  when  the  considera- 
tion money  was  paid.  That  was  not  wholly  paid 
until  Oct.  4,  1815,  and  on  that  day  the  bill  of 
sale  was  executed  and  the  contract  consum- 
mated. The  repairs  were  ordered  by  Bingham 
and,  it  will  be  perceived,  were  furnished  be- 
fore the  bill  of  sale  was  delivered.  Yet  the  de- 
fendants were  held  not  to  be  responsible  as 
owners. 

These  cases  settle  two  points:  1.  That  the 
ownership  of  a  vessel  is  not  determined  by  the 
register  (vide,  also,  14  Johns.,  201).  2.  That  a 
regular  bill  of  sale  is  not  essential  to  transfer 
the  property  in  a  vessel,  so  as  to  exempt  the 
former  owners  from  responsibility  for  articles 
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furnished  to  her;  but  that  where  the  contract 
for  the  sale  is  made,  and  the  vessel  delivered 
to  the  purchaser,  the  responsibility  of  the  vend- 
or ceases  as  owner,  although,  by  the  express 
terms  of  the  contract,  he  retain  the  legal  title 
in  himself,  for  the  purpose  of  securing  the  con- 
sideration money,  until  it  is  paid. 

The  same  principles  are  recognized  in  Rey- 
nolds v.  Toppan,  15  Mass.,  370. 

The  only  difference  between  the  cases  stated, 
and  the  one  as  bar  is,  that,  in  this  case,  it  was 
agreed  that  the  purchaser  should  pay  for  the 
vessel  as  fast  as  he  could  earn  the  money  with 
the  vessel.  In  the  other  cases,  the  time  of  pay- 
7OO*]  ment  *was  fixed,  without  any  refer- 
ence to  the  earnings  of  the  vessel.  But  I  do 
not  perceive  how  this  can  vary  the  case.  It 
did  not  make  the  venders  partners  with  the 
vendee.  They  were  not  to  share  the  profits  of 
the  vessel;  nor  did  they  acquire,  by  that  stipu- 
lation, a  lien  upon  her  earnings,  or  a  right  to 
interfere  with  or  control  her  operations.  It  was 
a  mere  stipulation,  on  the  part  of  the  vendors, 
that  they  should  wait  for  their  pay  until  the 
vendee  could  make  it  out  of  the  vessel. 

But,  at  all  events,  it  could  amount  to  no 
more  than  a  mortgage  of  the  vessel;  and  it  is 
well  settled  that  the  mortgagee  of  a  ship,  out 
of  possession,  is  not  liable  for  her  supplies. 
ATlntyre  v.  Scott,  8  Johns.,  159;  Jackson  v. 
Vernon,  1  H.  Bl.,  117,  and  Chinnery  v.  Black- 
burne,  Id.,  note. 

The  plaintiffs  knew  that  Acker  was  carrying 
on  business  in  his  own  name  and  on  his  own 
account.  They  dealt  with  him.  therefore,  as 
owner  and  principal;  not  as  master  and  agent. 
This  is  conclusively  established  by  the  fact  of 
their  purchasing  a  note,  for  the  purpose  of 
turning  it  out  in  payment  for  the  freight  of 
their  hay.  If  he  was  merely  the  master  of  the 
vessel,  the  freight  would  not  belong  to  him, 
but  to  the  owners;  and  his  indvidual  debt 
could  not  be  set  off  against  it.  All  the  cases 
lay  great  stress  upon  the  circumstance  of  the 
credit  having  been  given  to  some  other  per- 
son than  the  defendant  in  the  action.  And 
where  the  credit  is  given  to  the  real  owner  of 
a  vessel,  although  stricti  juris,  the  title  may 
be  in  another,  that  other  will  never  be  held  re- 
sponsible. This  appears  by  the  cases  already 
cited,  to  which  may  be  added  Walter  v.  Brewer, 
11  Mass.,  99,  and  Farmer  v.  Davies,  1  T.  R  ,  108. 

The  charge  of  the  judge  was,  therefore,  er- 
roneous, and  a  new  trial  must  be  granted. 

New  trial  granted. 

Cited  in— 5  Lans.,  373;  7  Barb.,  492;  2  Hall.  20;  3 
Duer,  453 ;  1  Daly,  175 ;  24  Am.  Dec.,  735  (3  8.  &  P., 
135) ;  47  Am.  Dec.,  166  (1  Zab.,  292). 


7O1*]  *BENTLEY 

v. 
BENTLEY,  Executor  of  BENTI-KY. 

Pleading — Onus. 

On  the  plea  of  plene  administravit,  and  no  assets 
to  be  administered,  the  onus  lies  with  the  plaintiff, 
who  is  bound  to  show  assets. 

Citations— 15  Johns..  323 :  2  Saund.,  221,  n.  3 ;  3  Lev., 
28;  2  Chit.  PI..  451.  609  ;  1  T.  R..  144,  649  ;  6  T.  R..  57  ; 
1  Bos.  &  P.,  468  :  3  Bos.  &  P.,  307 ;  1  East.  650.  653 ;  3 
East.  199 ;  10  East.  216 ;  2  Gall.,  499.  500 ;  Phil.  Ev., 
296 ;  1  Stark.  Ev..  377 ;  2  Id..  554 :  1  Johns.  Cas..  276. 
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A  SSUMPSIT;  tried  at  the  Onondaga  Circuit, 
I\.  Oct.  2,  1826,  before  Throop,  Circuit  J. 

The  declaration  was  upon  a  promissory 
note,  given  by  the  testator  to  the  plaintiff  for 
$100;  to  which  the  defendant  pleaded,  first. 
non  uttmmpiiit ;  and  secondly,  that  the  plaintiff 
ought  not,  &c.,  because  he  says  he  has  fully 
administered  all  the  goods  and  chattels  which 
were  of  the  testator  at  the  time  of  his  death; 
and  that  he  has  no  goods  or  chattels  which 
were  of  the  testator  at  the  time  of  his  death  in 
his  hands  to  be  administered,  nor  had,  on  the 
day  of  the  exhibiting  the  bill  of  the  plaintiff  in 
this  behalf,  or  at  any  time  since,  &c. ;  to  which 
the  plaintiff  replied  that  the  defendant,  on  the 
day  of  exhibiting  the  bill  of  the  plaintiff  on  this 
behalf,  had  divers  goods  and  chattels  which 
were  of  the  testator  at  the  time  of  his  death, 
in  the  hands  of  the  defendant,  as  executor,  to 
be  administered,  of  great  value,  to  wit:  of  the 
valye  of  the  damages  sustained  by  him,  the 
plaintiff,  by  reason  of  the  premises  in  the  dec- 
laration mentioned;  and  wherewith  the  defend- 
ant, as  executor,  &c.,  could  and  might  and 
ought  to  have  satisfied  those  damages,-&c.  Is- 
sue to  the  country. 

On  the  trial,  the  plaintiff  proved  the  execu- 
tion of  the  note  by  the  testator,  with  the 
amount  of  interest,  and  rested. 

The  defendant  did  not  introduce  any  evi- 
dence; and  his  counsel  contended  that  the 
judge  ought  to  charge  the  jury  to  find  their 
verdict  for  the  defendant  on  the  issue  joined  on 
the  second  plea,  inasmuch  as  the  plaintiff  had 
not  proved,  or  attempted  to  prove,  that  the  de- 
fendant had  any  assets  in  his  hands  at  the  time 
of  the  commencement  of  this  suit,  or  at  any 
time  before  or  subsequent.  The  plaintiff's 
counsel  contended  that  the  affirmative  of  that 
issue  was  on  the  part  of  the  defendant,  and 
that  he  was  bound  to  prove  the  truth  of  this 
plea;  and  the  judge,  being  *of  that  [*7O2 
opinion,  decided  that  the  defendant,  in  order 
to  avail  himself  of  that,  plea,  must  prove  that 
he  had  no  assets  in  his  hands  at  the  time  of  the 
commencement  of  the  suit;  and  charged  the 
jury  to  find  for  the  plaintiff.  The  defendant's 
counsel  excepted.  The  jury  found  their  ver- 
dict generally  for  the  plaintiff,  and  assessed  his 
damages  at  $133.45. 

Jfr.  G.  C.  Branson,  for  the  defendant,  now 
moved  for  a  new  trial.  He  said  the  plaintiff 
held  the  affirmative  upon  the  issue,  and  was 
bound  to  show  assets.  The  plea  is,  in  substance, 
merely  negative  ;  "  no  goods  and  chattels  to  be 
administered  ; "  and  the  better  plea  is  simply 
in  that  form,  without  the  affirmative  words, 
"  that  he  has  fully  administered."  (1  Stark, 
Ev.,  377  ;  2  Id.,  554  ;  2  Phil.  Ev.,  295.)  True, 
there  is  a  dictum  of  Radcliff ,  J. ,  in  Platl  v. 
Robins,  1  Johns.,  Cas.  276,  to  the  contrary  ;  but 
it  was  out  of  the  case,  and  the  authority  cited 
does  not  warrant  his  position.  This  court  hetd 
in  Fowler  v.  Sharp,  15  Johns.,  323,  that  the 
words  "  fully  administered,"  in  the  plea  of 
plene  administravit,  are  mere  surplusage.  That 
decision  virtually  settles  this  question,  and  the 
case  is  abundantly  supported  by  the  English 
authorities.  (2  Saund.,  221,  noteS  ;  2 Chit.  PI., 
609.)  Surplusage  need  not  be  proved.  (3  Stark. 
Ev.,  1534.)  If  the  defendant  succeed  on  the 
plea  of  plene  administrdmt,  it  generally  amounts 
to  an  absolute  and  final  defence.  (1  B.&  A.,254.) 
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Mr.  J.  A.  Spencer, contra.  It  is  not  very  mate- 
rial which  way  this  question  is  decided  ;  but 
we  see  no  ground  in  principle  or  authority  for 
overruling  Platl  v.  Robim.  As  to  the  onus, 
there  is  no  decision  the  other  way.  Fowler  v. 
Sharp  in  no  respect  interferes  with  the  first 
case.  It  was  upon  a  question  of  pleading,  which 
arose  on  demurrer.  N  o  doubt  the  plea  was  good. 
It  is  the  same  thing  whether  a  defendant  say, 
"  I  have  administered  all,"  or  "I  have  noth- 
ing to  administer."  Phillips,  who  is  cited 
against  us,  gives  the  case  of  a  mere  negative 
plea.  He  changes  the  burden  of  proof  accord- 
7O3*]  ing  to  the  form  of  *pleading.  It  is  fit 
that  (his  should  be  so;  for,  it'  the  executor  will 
say,  affirmatively,  he  has  fully  administered, 
he  is  but  taken  at  his  word.  He  has  ample 
means  to  show  the  state  of  the  assets.  Strangers 
have  not  that  power. 

Curia,  per  SUTHERLAND,  J.  The  substantial 
part  of  the  plea  is  that  the  defendant  had  no 
goods  or  chattels  of  the  testator,  &c.,  at  the 
time  of  the  exhibiting  of  the  plaintiff's  bill,  or 
at  any  time  since.  The  allegation  that  he  had 
fully  administered  was  wholly  unnecessary, 
both  in  point  of  form  and  substance.  This 
was  expressly  decided  in  Fowler  v.  Sharp,  15 
Johns.,  323,  where  a  plea  precisely  like  the  one 
in  this  case  (except  that  the  allegationtthat  the 
defendant  had  fully  administered  was  omitted), 
was  held  good  upon  special  demurrer,  assign- 
ing that  omission  as  one  of  the  causes.  Sergeant 
Williams,  in  2  Saund.,  221,  note 3,  says  :  "The 
words,  '  that  they  have  fully  administered,' 
&c.,  seems  to  be  superfluous;  and  the  more 
formal  and  correct  way  of  pleading  appears  to 
be  that  they  have  no  goods  and  chattels,  &c., 
omitting  the  preceding  words,  '  that  they  had 
fully  administered.' " 

So,  in  Hewlet  v.  Framingham,  3  Lev.,  28, the 
court  held  a  plea  of  plene  administranit  merely, 
omitting  the  allegation  that  the  defendant  had 
no  goods  and  chattels,  &c.,  of  the  testator  on 
the  day  of  suing  out  the  writ,  or  at  any  time 
afterwards,  to  be  bad,  on  the  ground  that  the 
allegation  of  plene  adminisframt  merely,  related 
to  the  time  of  plea  pleaded. 

It  is  true  that  the  form  given  by  Chit,  con- 
tains both  branches  of  the  plea,.  (2  Chit.  PI., 
451.)  But  the  replication  given  by  him  to  the 
plea  takes  no  notice  of  the  first  allegation.  It 
takes  issue  on  the  fact  of  the  defendant  having 
goods  and  chattels,  &c.,  to  be  administered,  at 
the  commencement  of  the  suit.  (2  Chit.,  609.) 
This  fact  shows,  as  is  observed  by  Spencer,  J., 
in  Fowler  v.  Sharp,  that  the  material  part  of  the 
plea  is  the  possession  of  assets  at  the  com- 
mencement of  the  suit  or  afterwards. 

The  replication  in  this  case  is  in  that  form  ; 
and  the  issue  is  to  be  considered  the  same  as 
7O4*]  though  the  words,  *"  that  the  defend- 
ant had  fully  administered,"  had  been  omitted 
in  the  plea. 

The  affirmative  allegation,  therefore,  is  made 
by  the  plaintiff.  The  defendant  says  he  had 
no  goods  and  chattels,  &c.  The  plaintiff  re- 
plies that  he  had.  The  plea  is  negative,  and  the 
replication  affirmative  ;  and  the  case  seems  to 
fall  within  the  general  rule  of  evidence,  that 
the  point  in  issue  is  to  be  proved  by  the  party 
who  asserts  the  affirmative  ;  ei  incumbit proba- 
tio,  qui  dicit,  nonquinegat;  unless  thecircum- 
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stance  that  the  facts  necessary  to  maintain  the 
issue,  are  peculiarly  within  the  knowledge  and 
cognizance  of  the  defendant,  makes  it  an  ex- 
ception. I  am  not  aware  that  that  circumstance 
has  ever  been  held  to  exempt  a  party  from  the 
necessity  of  proving  an  affirmative  allegation, 
though  it  frequently  has  that  effect  in  relation 
to  negative^averments.  Thus,  in  an  action  upon 
the  game  laws  in  England,  though  the  plaint- 
iff must  aver,  in  order  to  bring  the  defendant 
within  the  Act,  that  he  was  not  duly  qualified; 
yet  he  is  not  bound  to  disprove  his  qualifica- 
tions, but  the  defendant  must  prove  him-self 
qualified.  (1  T.  R,  144,  649;  6  T.  R.  57;  1  Bos. 
&  P.  46«  ;  3  Bos.  &  P.,  307  ;  1  East,  650.)  The 
same  rule  applies  to  proceedings  on  informa- 
tions before  magistrates,  as  to  actions  for  pen- 
alties (1  East,  653),  and  one  of  the  reasons  as- 
signed for  this  rule  is  that  all  the  qualifications 
specified  in  the  statute  are  peculiarly  within 
the  knowledge  of  the  qualified  person. 

So  where  a  culpable  omission  or  breach  of 
duty  is  charged,  the  person  who  makes  the 
charge  is  bound  to  prove  it,  though  it  may  in- 
volve a  negative  ;  for  every  man  is  presumed 
to  have  acted  legally,  until  the  contrary  is 
proved  (3  East,  199  ;  10  East,  216);  though  the 
rule  in  relation  to  the  game  laws  seems  to  be 
inconsistent  with  this  position.  ( Vide  opinion 
of  Story  J.,  in  2  Gall.,  499,  500.)  Mr.  Phillips, 
in  the  2d  vol.  of  his  Treatise,  p.  296,  says  the 
onus  probandi,  upon  an  issue  like  this,  is  upon 
the  plaintiff,  who  ought  to  prove  assets  in  the 
possession  of  the  defendant,  either  before  or  at 
the  time  alleged  ;  and  *Starkie  main-  [*7O5 
tains  the  same  position.  (1  Stark.  Ev.  377  ;  2 
Id.,  554.) 

In  Platt  v.  Robins,  1  Johns.  Cas.,  276,'it  was 
held  that  upon  plene  administramt,  the  burdjen 
of  proof  lay  upon  the  defendant.  But  what  the 
particular  form  of  the  plea  or  the  replication 
was,  does  not  appear.  That  case,  however, 
was  decided  long  before  Fowler  v.  Sharp,  in 
which  it  was,  for  the  first  time  in  this  court, 
established  that  the  allegation,  that  the  de- 
fendant had  fully  administered,  was  mere  sur- 
plusage in  the  plea. 

After  that  decision,  I  do  not  see  any  princi- 
ple upon  which  the  defendant  can  be  bound  to 
prove  the  negative  allegation,  that  he  had  no 
goods  and  chattels,  &c. 

New  trial  granted. 

Cited  in-13  Wend.,  568;  2  Hall,  378;  62  111.,  131. 


AYMAR  AND  AYMAR  v.  BEERS. 

of  Exchange —  When  Payable  After  Sight,to 
Charge  Drawer,  must  be  Presented  for  Ac- 
ceptance within  Reasonable  Time — Reasonable 
Time  is  Question  of  Law — Circumstances  a* 
Affecting  Time — Consideration  does  not  Affect 
Question  of  Diligence. 

A  bill  of  exchange  payable  a  certain  number  of 
days  after  sigrht,  in  order  to  charg-e  the  drawer, 
should  be  presented  for  acceptance  within  a  reason- 
able time. 


NOTE.— Negotiable  paper— Bills— Delay  in  present- 
ing—Diligence required.  See  Allen  v.  Suydam,  20 
Wend.,  321,  note ;  Conroy  v.  Warren,  3  Johns.  Cas., 
259,  note ;  Robinson  v.  Ames,  20  Johns.,  146,  note. 
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What  is  a  reasonable  time,  is  a  question  of  law 
under  the  circumstances  of  each  particular  case ; 
not  a  question  of  fact  for  a  Jury. 

The  situation  of  the  parties ;  as  where  they  are 
when  the  bill  is  drawn,  whether  the  payee  is  to  be 
himself  the  bearer.the  distance  between  the  place  of 
drawing:  the  bill  and  the  payee,  the  delay  arising: 
from  the  sickness  of  the  payee,  or  other  accident  not 
arising  from  his  misconduct,  are  all  proper  to  be 
considered. 

But  not  the  consideration  upon  which  the  bill 
arose :  for  this  can  have  no  influence  on  the  question 
of  diligence. 

A  bill  of  exchange  was  drawn  in  the  City  of  N.Y., 
Dec.  12,  1822,  payable  at  3  days'  sight,  to  be  borne  by 
the  payee,  who  was  then  at  N.  Y.,  to  Richmond,  in 
Va.,  where  the  payee  resided,  a  distance  of  about 
300  miles.  The  bill  was  presented  for  acceptance 
Jan.  10, 1823  (29  days  after  the  date),  which  was  re- 
fused. Whether  this  was  reasonable  time,  delay  by 
ill  health  and  other  accident  being  out  of  the  ques- 
tion, quaere. 

But  the  payee  being  out  of  health  at  N.  Y.,  on  his 
journey,  and  after  his  arrival  at  his  residence  in  Va. 
(which  was  Jan.  1);  held,  that  this  excused  the  de- 
Jav,  if  it  would  otherwise  have  been  unreasonable. 

Promisory  notes  payable  on  demand,  stand  on  the 
like  footing  as  to  the  time  of  demanding,  &c.,  to 
charge  an  indorser.  Per  Woodworth,  J.,  and  the 
cases  cited  by  him. 

Citations— 1  T.  R.,  163 ;  2  Cai.,  372 ;  3  H.  Bl.,  569  :  7 
Taunt.,  398 :  6  East.  3 :  Willis,  204 ;  30  Johns..  146 :  13 
Mass.,  131:  7  Johns.,  70;  1  Cow.,  397:  Chit.  Bills,  179. 

A  SSUMPSIT  ;  tried  at  the  N.  Y.  Circuit, 
Ji  Nov.  30th,  1825,  before  Edwards,  Circuit  J. 

The  action  was  against  the  defendant  as 
drawer  of  an  inland  bill  of  exchange,  dated  N. 
Y.,  Dec.  12,  1822,  directed  to  Robert  Abbott, 
Jr.,  &  Co.,  Richmond,  Va.,  payable  to  the 
order  of  John  Bassett,  at  three  days  sight,  for 
$487.34.  The  bill  was  indorsed  by  John  Bas- 
7O6*]  sett  to  George  W.  Bassett,  and  by*him 
to  the  plaintiffs.  The  signature  and  indorse- 
ments were  admitted  at  the  trial ;  and  it  was 
also  admitted  that  John  Bassett,  the  payee,  was 
then  and  always  had  been  the  owner  of  the 
bill ;  this  suit  being  for  his  benefit. 

The  plaintiffs  offered  to  show  that  the  de- 
fendant had  received  to  the  'payee's  use,  the 
money  for  which  the  bill  was  drawn,  and 
under  what  circumstances.  This  evidence  was 
overruled. 

The  question  was,  whether  due  diligence  had 
been  used  by  the  payee  in  presenting  the  bill 
for  acceptance.  It  was  not  presented  till  Jan. 
10,  1823,  when  the  drawees  declined  accepting 
it,  and  it  was  protested  for  non-acceptance,  of 
which  due  notice  was  given  to  the  drawer.  The 
bill  was  presented  for  payment  Jan.  14,  1823, 
and  protested  for  non  payment,  of  which  due 
notice  was  also  given  to  the  drawer. 

The  plaintiffs  sought  to  excuse  the  lateness 
of  the  presentment  for  acceptance,  by  the  sick- 
ness of  tb.Q  payee  and  other  circumstances  ;  but 
the  judge  not  deeming  the  excuse  set  up  suffi- 
cient, nonsuited  the  plaintiffs,  though  they  in- 
sisted they  had  a  right  to  go  to  the  "jury  uj>on 
the  question. 

The  particulars  of  the  proof  offered  as  to  the 
consideration  of  the  bill  and  rejected,  and  of 
the  proof  received,  or  offered  and  rejected  in 
excuse  for  the  delay,  will  be  found  at  large  in 
the  opinion  of  the  court,  and  need  not,  there- 
fore, be  stated  here. 

Mr.  J.  Anthon,  for  the  plaintiffs,  now  moved 
to  set  aside  the  nonsuit,  and  for  a  new  trial. 

He  said  there  is  no  general  rule  as  to  the 
presentment  of  bills  payable  after  sight.  Each 
case  depends  upon  its  own  circumstances. 
Whether  the  presentment  has  been  made  in  a 
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reasonable  time  or  not,  therefore,  is  a  question 
of  fact  for  the  jury  ;  and  it  should  have  gone 
to  them  in  this  case  ;  and  the  judge  should 
have  received  the  evidence  of  the  circum- 
stances under  which  the  consideration  arose, 
and  why  the  bill  was  given.  (2  H.  Bl.,  565,  570  ; 
20  Johns.,  *146  ;  13 Mass.,  136,  137  ;  1  [*7O7 
Yeates,  147  ;  7  Taunt.,  397.) 

But  if  reasonable  time  was  a  question  of  law 
for  the  court,  the  judge  ought  to  have  ruled, 
on  the  evidence,  with  the  plaintiffs. 

Messrs.  Clwbee  and  O.  Griffin,  contra.  The 
judge  was  right  in  rejecting  the  testimony  as  to 
the  consideration  for  which  the  bill  was  drawn. 
Nor  was  the  residence  of  the  payee  material. 
The  instrument  must  be  judged  by  itself.  (3 
Campb.,  57;  11  Mass..  27;  8  Johns.,  189;  2 
W.  Bl.,  1249  ;  1  Cow.  250.)  Time  is  a  material 
part  of  a  bill,  and  can  not  be  varied  by  parol. 
(8  Johns.,  189.) 

The  payee,  by  his  laches  in  presenting  the 
bill  tor  acceptance,  made  it  his  own.  Reason- 
able time,  when  the  facts  are  ascertained,  is  a 
question  of  law.  (1  Cow.,  397,  and  cases  cited  ; 
2  Cai.,  369  ;  11  Johns..  187  ;  10  Mass.,  86  ;  1 
Yeates.  145  ;  2  Phil.  Ev.,  44.)  A  bill  payable 
a  given  time  after  sight  must  be  presented 
presently,  unless  it  has  previously  been  put  in 
circulation.  (20  Johns.,  176,  and  authorities 
cited.)  The  degree  of  care  and  diligence  to  be 
exerted  has  been  passed  on  by  several  cases, 
involving  questions  like  the  present,  on  bills  of 
exchange  or  promissory  notes,  and  will  be 
found  to  be  against  the  plaintiffs.  (1  Cow., 
397  ;  20  Johns.,  152.)  The  rule  of  diligence  is 
the  same  as  to  all  payees  wherever  they  reside. 
(8  Johns.,  192.)  And  it  should  be  kept  constant, 
and  uniform  in  a  commercial  country.  (Chit., 
Bills,  209,  210,  211,  Phil.  ed.  of  1821.)  True 
the  particular  doctrine  for  which  we  contend 
is  afloat  in  England,  but  that  is  no  reason  why 
it  should  be  so  here. 

Mr.  Anthon,  in  reply,  said  that  nearly  if  not 
all  the  cases  making  reasonable  time  a  question 
of  law,  relate  to  presenting  bills  or  notes  for 
acceptance  or  payment  which  are  payable  at  a 
certain  time,  or  to  the  time  for  giving  notice  of 
non-payment  of  other  bills.  (6  East,  14,  note  a; 
6  East,  16  ;  Id.,  3  ;  Chit.,  Bills,  210  ;  1  Yeates, 
147;  8  Johns.,  173;  11  Johns..  187  ;  2  Cai., 
369.) 

* Curia,  per  WOODWORTH,  J.  Evi-  f*7O8 
dence  was  offered  at  the  trial,  to  prove  that  the 
payee  was  a  farmer  in  Va.,  and  had  brought 
to  the  City  of  N.  Y.  a  cargo  of  wheat,  which 
the  defendant  had  sold  ;  and  that  the  bill  was 
given  for  the  balance  of  the  net  proceeds.  This 
was  objected  to,  and  overruled  by  the  judge. 
The  decision  was  correct.  The  bill  not  appear- 
ing to  have  been  drawn  for  an  unlawful  con- 
sideration, but,  prima  facie,  for  a  valid  one,  the 
defendant  was  liable  as  drawer  in  case  of  a  de- 
mand within  a  reasonable  time,  and  non-pay- 
ment, accompanied  with  notice  to  the  drawer. 
It  is  on  this  ground  the  right  to  charge  the  de- 
fendant is  claimed  and,  therefore,  whether  the 
bill  was  given  for  the  consideration  stated,  or 
any  other  good  cause,  the  result  would  not  be 
varied. 

It  appeared  in  evidence  that  Jan.  10,  1823, 
the  bill  was  presented  for  acceptance,  which 
was  refused  ;  and  on  the  same  day,  notice  of 
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non-acceptance  was  sent  by  mail  to  the  defend- 
ant. 

Jan.  14,  1823,  the  bill  was  presented  for  pay- 
ment. It  was  not  paid,  but  protested  for  non- 
payment. Abbott  &  Co. ,  the  drawees,  failed  to 
meet  their  engagements  on  the  day  the  bill  was 
presented,  and  were  supposed  to  be  insolvent. 
John  Bassett,  the  payee,  resided  at  Hanover, 
about  20  miles  from  Richmond,  Va.  When  he 
returned  home  from  N.  Y.,'  which  was  be- 
tween Jan.  1  and  6,  1823,  he  had  the  draft  in 
his  possession.  The  delay  in  presenting  the 
bill  after  Bassett  returned,  was  in  consequence 
of  ill  health.  In  traveling  from  N.  Y.  directly 
to  his  residence  in  Hanover,  the  distance  is 
about  20  miles  less  than  to  pass  through  Rich- 
mond. 

The  defendant  moved  for  a  nonsuit,  which 
the  judge  said  he  should  order,  unless  further 
evidence  was  produced. 

The  plaintiff  then  proved  that  the  payeewas 
in  N.  Y.  in  Dec.,  1822,  and  had  dealings  with 
the  defendant,  who  had  funds  of  his  in  his 
hands.  That  he  was  in  the  defendant's  count- 
ing-room Dec.  13,  1822,  and  said  he  intended 
709*]  to  depart  for  his  residence  on  *the  14th. 
He  was  then  laboring  under  a  bad  cold  and 
asthma. 

The  plaintiff  offered  to  prove  that  it  was  un- 
derstood between  the  parties  that  the  payee 
was  to  carry  the  bill  with  him  ;  but  the  evi- 
dence was  excluded. 

The  counsel  for  the  plaintiffs  insisted  on 
their  right  to  go  to  the  jury,  on  the  ground 
that  the  question  of  due  diligence  was  for  their 
consideration,  under  the  direction  of  the 
judge  ;  but  he  decided  that  it  was  a  question 
for  the  court,  when  the  facts  are  not  disputed, 
and  ordered  a  nonsuit. 

It  will  be  conceded,  that  if  a  presentation  for 
acceptance  was  not  made  within  a  reasonable 
time,  and  notice  given  of  non-acceptance,  the 
defendant  is  discharged.  The  material  ques- 
tions then  are :  1.  Is  the  court  to  decide 
whether  there  has  been  reasonable  diligence, 
or  is  it  the  right  of  the  jury  ?  2.  If  the  latter, 
then  a  new  trial  must  be  granted,  because  the 
~  question  has  not  been  disposed  of  by  the 
proper  forum.  But  if  the  former,  then  we  are 
called  on  to  decide,  whether,  under  the  cir- 
cumstances, the  delay  was  unreasonable. 

It  is  scarcely  necessary  to  remark  on  the  im- 
portance of  certainty  to  the  commercial  world, 
in  all  questions  relating  to  bills  or  notes ;  and 
it  is  equally  obvious,  that  if  the  jury  are  to  de- 
cide on  this  question,  conclusions  may  be  ex- 
pected to  vary  on  substantially  the  same  state 
of  facts.  I  should  be  unwilling  to  sanction  such 
a  doctrine,  unless  required  by  a  well  settled 
course  of  decisions.  I  am  aware  of  no  exception 
to  the  rule,  that  when  there  is  no  dispute  about 
facts,  it  is  the  business  of  the  law  to  declare 
what  shall  be  their  effect.  A  bill  payable  a  cer- 
tain number  of  days  after  sight,  is  analogous  to 
a  promissory  note  payable  on  demand,  so  far 
as  respects  the  use  of  due  diligence.  In  both 
cases,  an  unreasonable  delay  will  exonerate  ;  in 
the  former  an  indorser,  in  the  latter  a  drawer. 
These  cases  are  distinguished  from  notes  or 
bills  having  a  certain  number  of  days  to  run. 
There,  by  repeated  adjudications,  the  law  has 
accurately  defined  .within  what  time  a  demand 
7 1O*]  *shall  be  made,  and  notice  given.  The 
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omission  to  pursue  the  course  prescribed  is  at 
the  peril  of  the  holder.  The  question  of  reason- 
able diligence  does  not  seem  to  be  open.  Any- 
thing constituting  a  legal  excuse.in  such  a  case, 
must  generally  be  derived  from  the  act  of  the 
party  to  be  charged,  showing  that  he  has  di- 
rectly or  impliedly  consented  to  release  the  rule 
regulating  demand  and  notice.  With  respect 
to  bills  payable  after  sight,  or  notes  on  demand, 
when  the  action  is  to  charge  the  drawer  or  in- 
dprser,  no  specific  general  rule,  as  far  as  I  can 
discover,  having  been  laid  down  in  the  books, 
other  than  that  reasonable  diligence  must  be 
used,  we  cannot  expect  to  find  anything  more 
than  decisions  on  particular  cases,  upon  ques- 
tions whether  they  constitute  reasonable  dili- 
gence or  not.  So  far  as  they  go,  the  law  may 
be  considered  as  reduced  to  certainty ;  and  a 
similar  rule  will  be  applicable  to  similar  cases. 
But  when  a  new  case  arises,  where  the  facts  are 
essentially  variant,  the  court  are  then  to  resort 
to  the  general  principle,  and  adjudge  whether 
the  new  case  is  fairly  within  its  operation.  In- 
deed, it  is  apparent  that  a  rule  limiting  the  de- 
mand, in  all  cases,  to  a  certain  number  of  days, 
on  bills  after  sight.and  notes  on  demand, would 
be  arbitrary  and  inconsistent  with  a  consider- 
ation of  the  question  of  due  diligence,  which 
implies  the  exercise  of  some  discretion,  vary- 
ing according  to  the  features  of  each  particular 
case.  The  discretion  to  be  exercised  is  a  legal 
one,  governed  by  the  principle  that  reasonable 
diligence  shall  be  used,  and  disposing  of  the 
question  presented  by  the  given  case,  accord- 
ing to  the  just  principles  resulting  from  the 
rule.  If  this  is  not  a  mistaken  view,  it  will  be 
seen  how  foreign  the  question  is  from  the  du- 
ties of  a  jury,  who  are  to  pronounce  on  facts 
only,  unless  the  law  and  the  fact  are  so  blended 
that  they  must  necessarily  pronounce  on  both. 
In  such  cases,  however,  they  cannot  usurp  the 
legitimate  power  of  the  court ;  a  verdict  against 
the  law  arising  on  the  facts  found  by  them  be- 
ing liable  to  be  set  aside. 

On  this  question,  I  apprehend,  our  courts 
have  held  a  uniform  language.  It  is  the  same 
as  that  of  Ld.  Mansfield,  *in  Tindal  v.  [*71 1 
Brown,  IT.  R.,  168  :  "  What  is  reasonable  no- 
tice is  partly  a  question  of  fact,  and  partly  a 
question  of  law.  Wherever  a  rule  can  be  laid 
down  with  respect  to  this  reasonableness,  that 
should  be  decided  by  the  court,  and  adhered 
to  for  the  sake  of  certainty."  In  Furman  v. 
Raskin,  2  Cai.,  372,  the  court  say  :  "What  is 
a  reasonable  time,  is  a  question  of  law,  if  the 
facts  be  agreed  on  ;"  the  rule  1  take  to  be  uni- 
versally applicable,  as  well  to  bills  at  sight  as 
others.  That  case  arose  on  a  note  payable  on 
demand.  Our  courts  have  adhered  to  this  rule. 
In  England  it  is  admitted  to  be  fluctuating. 
There  seems  to  have  been  a  departure  from  the 
doctrine  of  Ld.  Mansfield  ;  for  in  Muilman  v. 
D'Eguino,  2  H.  Bl.,  569,  Eyre,  Gh.  J.,  says  : 
"It  must  always  be  for  the  jury  to  determine 
whether  any  laches  is  imputable  to  the  plaint- 
iff ;"  and  in  Fry  v.  Hill,  7  Taunt.,  398,  it  is  said 
byGibbs,  Gh.  J.;  "  It  would  be  a  question 
for  the  jury,  whether  there  has  been  a  default 
to  present  the  bill  within  a  reasonable  time." 
The  rule  is  commented  on  in  Darby  shire  v.  Par- 
ker, 6  East,  3,  and  not  definitely  settled. 

The  remarks  of  Ld.  Gh.  J.  Willes,  in  Bellv. 

Wardett,   Willes,   204,  where  a  custom  was 
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pleaded  for  the  inhabitants  of  a  town  to  walk 
and  ride  over  a  certain  close  at  all  reasonable 
times,  were,  that  what  was  deemed  a  reason- 
able time  was  considered  to  be  a  question  of 
law  arising  out  of  all  the  circumstances.  He 
observes,  the'court  were  the  proper  judges;  "for 
what  is  contrary  to  reason  cannot  be  consonant 
to  law,  which  is  founded  on  reason ;  and,  there- 
fore, the  reasonableness  in  these  and  the  like 
cases,  depends  on  the  law,  and  is  to  be  decided 
by  the  judges." 

The  rule  rests  on  this  ground  with  us,  and* 
ought  not  to  be  disturbed. 

The  next  question  is,  has  there  been  unrea- 
sonable delay  ? 

In  the  case  of  Robinson  v.  Ames,  20  Johns. , 
146,  the  action  was  against  the  defendant  as 
drawer  of  a  bill  of  exchange  in  Ga.,  dated  Mar. 
712*]  6,  1819,  upon  *Townsend  &  White,  in 
N.  Y. ,  payable  60  days  after  sight  to  Starr  & 
Ross  or  order,  by  whom  it  was  indorsed  to  the 
plaintiff.  The  bill  was  presented  for  accept- 
ance May  20,  1819,  which  was  refused,  and  no- 
tice given.  One  question  was,  whether  the  bill 
was  presented  in  due  time.  The  question  was 
ably  examined  by  Ch.J.  Spencer.  He  observes, 
that  where  a  bill  of  exchange  has  been  drawn 
payable  at  sight,  or  any  specified  number  of 
days  after  sight,  there  is  no  definite  or  fixed 
rule  when  the  bill  shall  be  presented  for  accept- 
ance, other  than  this  ;  that  due  diligence  must 
be  used  ;  and  that  with  respect  to  such  bills, 
and  particularly  where  they  are  negotiated  by 
the  payee,  there  is  much  more  latitude  as  to 
the  time  of  presentment  than  where  the  bill  has 
a  fixed  period  of  payment. 

The  bill,  in  this  case,  was  not  negotiated  or 
put  into  circulation  by  the  payee,  although  it 
was  indorsed  by  him.  He  did  not  part  with 
his  interest  in  the  bill,  and  therein  the  cases  are 
distinguishable.  Had  the  bill  been  put  in  cir- 
culation, probably  the  question  of  laches  could 
not  have  arisen  ;  for,  in  the  case  just  cited,  75 
days  had  elapsed  before  presentment,  and  yet 
held  there  was  no  unreasonable  delay.  Al- 
though less  latitude  is  allowable  on  bills  not 
negotiated,  yet  it  is  manifest  that  some  indul- 
gence is  allowed  ;  and,  as  appears  from  the  case 
of  Muilman  v.  D'Eguino,  the  courts  have  been 
very  cautious  in  fixing  any  time  for  an  inland 
bill  payable  at  a  certain  period  after  sight,  to 
be  presented  for  acceptance.  This  difficulty 
must  always  exist,  when  it  is  considered  that 
the  drawer  of  a  bill  payable  after  sight  has  him- 
self fixed  no  period  for  presentment,  but  left  it  to 
be  governed  by  the  circumstances  of  the  case. 

In  the  case  of  Field  v.  Nickerson,  13  Mass., 
131,  the  action  was  by  the  indorsee,  against  the 
indoser  of  a  note  payable  on  demand.  A  delay 
of  8  months  was  held  unreasonable.  The  court 
considered  a  note  payable  on  demand,  like  a 
bill  payable  at  sight  ;  that  in  the  latter  case,  the 
holder  must  present  bin  bill  for  acceptance 
within  a  reasonable  time,  in  order  to  charge  the 
7  13*]  drawer  ;  and  in  *the  former,  the  in- 
dorsee must  make  a  demand  within  8.  reason- 
able time,  in  order  to  charge  the  indorser  ;  that 
the  time  may  vary  according  to  the  circum- 
stances and  situation  of  the  parties.  The  same 
rule  is  recognized  in  Losee  v.  Dunkin,  7  Johns., 
70.  It  was  held,  in  that  case,  that  there  is  no 
precise  time  at  which  a  note  payable  on  demand 
is  to  be  deemed  dishonored.  Two  months  and 
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one  day  had  elapsed  before  the  indorsement  was 
made.  It  was  held  that  the  maker  might  show 
payment  to  the  payee.  The  decision  seems  to 
be  placed  on  the  ground  that  no  particular  cir- 
cumstance were  disclosed  in  the  case  and, there- 
fore, they  could  not  say  that  it  was  erroneous 
to  let  in  the  defense.  In  Sice  v.  Cunningham,  1 
Cow.,  397,  this  court  held  that  what  is  a  rea- 
sonable time,  is  a  question  of  law  to  be  decided 
by  the  court ;  and  that  5  months  was  an  unrea- 
sonable delay,  where  all  the  parties  resided  in 
the  same  city. 

If  no  particular  circumstances  had  been 
stated  in  this  case,  I  should  incline  to  think 
there  was  unnecessary  delay ;  but  even  then, 
it  may  be  observed  that  in  the  cases  reported, 
where  the  delay  was  held  unreasonable,  a 
much  longer  time  had  intervened.  Here  were 
only  29  days  intermediate  the  date  and  pre- 
sentment ;  and  it  may  be  inferred  that  an  im- 
mediate transmission  of  the  bill  by  mail  was 
not  contemplated.  The  payee  resided  in  Vir- 
ginia, and  was  about  returning  immediately 
after  the  bill  was  drawn.  He  resided  within 
20  miles  of  the  drawee's.  It  is  more  reason- 
able to  suppose  that  the  payee  was  to  have 
been  the  bearer  of  the  bill.  He  might  not  in- 
cline to  risk  the  conveyance  by  the  mail,  or 
transfer  the  bill  to  a  correspondent  in  Rich- 
mond ;  or  he  may  not  have  known  a  proper 
person  to  whom  to  commit  the  trust.  Be  this 
as  it  may,  it  seems  to  me  that,  in  the  payee's 
situation,  the  law  did  not  impose  on  him  the 
necessity  of  forwarding  by  mail  or  sending  a 
special  agent. 

The  question,  then,  of  due  diligence  turns 
on  the  particular  circumstances  disclosed.  The 
only  facts  of  importance  that  enter  into  this 
view  of  the  case  are  that  the  payee,  being  at 
the  distance,  say  of  300  miles  or  more,  from 
*Richmond,  when  he  received  the  bill,  [*7 14 
was  at  the  time  afflicted  with  a  violent  cough 
and  asthma,  to  which  he  had  long  been  sub- 
ject. George  W.  Bassett  testified  that  after 
the  payee  had  returned  home,  he  was  prevent- 
ed by  ill  health  from  presenting  the  bill,  and 
that  he  was  confined  to  his  house  by  sickness 
between  Jan.  3  and  10,  1823,  having  a  violent 
cold  approaching  to  pleurisy.  From  the  state 
of  his  health,  it  may  well  be  presumed  that  he 
was  retarded  in  his  journey.  If  he  left  N.  Y. 
Dec.  13  and  arrived  at  home  Jan.  1,  there  are 
16  days,  a  period  unnecessary  for  a  man  in 
health  ;  but  it  cannot  safely  be  affirmed  that  a 
person  laboring  under  a  severe  disease  would 
not  require  that  length  of  time.  I  think  this 
fact  is  a  sufficient  answer  to  the  objection  of 
unnecessary  delay  in  proceeding  from  N.  Y. 
to  Va.  While  at  home  he  was  disabled  by 
sickness,  and  within  a  few  days  deputed  George 
W.  Bassett  to  transact  the  business  for  him. 
I  cannot  say  he  delayed  unreasonably,  nor  can 
I  impute  laches  that  will  exonerate  the  drawer. 

Chjtty,  in  his  Treatise  on  Bills,  179,  or  Phil, 
ed.  1821,  p.  212,  lays  down  the  rule  that  the 
neglect  to  make  a  presentment  at  a  proper 
time  may  be  excused  by  illness  or  other  rea- 
sonable cause  or  accident  not  attributable  to 
misconduct  of  the  holder.  All  the  authorities 
admit  that  the  circumstances  of  the  case  may 
be  looked  into  and  considered ;  and,  if  so.  I 
am  of  opinion  that  in  this  .case  there  are  no 
sufficient  grounds  to  exonerate  the  drawer. 
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It  is  proper  to  add  that  the  evidence  offered 
of  its  being  understood  between  the  parties 
that  the  payee  was  to  carry  the  bill  with  him 
should  have  been  admitted.  If  there  was  such 
an  understanding,  it  goes  to  fortify  the  con- 
clusion that  there  was  due  diligence,  inasmuch 
as  it  waived  the  more  expeditious  mode  of 
conveyance  by  mail,  and  risked  the  delay  to 
which  the  payee  might  be  exposed. 
7 15*]  *The  nonsuit  must  be  set  aside,  and 
a  new  trial  granted,  the  costs  to  abide  the 
event. 

Motion  granted. 

SUTHERLAND,  J.,  not  having  heard  the  ar- 
gument, gave  no  opinion. 

Cited  in— 10  Wend.,  307 ;  13  Wend.,  553:  20  Wend., 
195;  28  Barb.,  622;  12  Abb.  Pr.,  141 ;  2  Hall,  463;  2 
Hilt.,  275 ;  32  Am.  Dec.,  529. 


M'CORMICK  e.  SISSON. 

Arrest  far  Theft — Settlement  and  Discharge — 
Action  for  Malicious  Prosecution,  not  Sustain- 
able— Probable  Cause. 

Where  the  defendant  obtained  a  warrant  against 
the  plaintiff  for  theft,  who  was  brought  before  a 
justice,  but  discharged  because  the  parties  had  set- 
tled ;  held,  that  this  was  not  such  an  acquittal  as 
would  warrant  an  action  for  a  malicious  prosecu- 
tion. 

In  this  action  want  of  probable  cause  cannot  be 
inferred  from  a  settlement  and  consequent  dismis- 
sal of  the  prosecution,  though  accompanied  with 
evidence  of  malice;  but  want  of  probable  cause 
must  be  shown  by  the  plaintiff.  It  is  the  gist  of  the 
action. 

Whether  there  be  probable  cause  is  a  mixed  ques- 
tion of  law  and  fact. 

Citations— 2  T.  R.,  231 ;  Doug.,  215;  2  Johns.,  203; 
10  Johns.,  106 ;  ICampb.,  199;  IT.  K.,  545;  Bull.  N. 
P.,  14. 

CASE  for  a  malicious  prosecution ;  tried  at 
the   Yates    Circuit,    Mar.,   1824,   before 
Throop,  Circuit  J. 

At  the  trial  it  appeared  that  the  defendant 
obtained  a  warrant  from  a  justice  against  the 
plaintiff,  on  a  charge  of  theft,  and  when  he 
was  brought  before  the  justice,  he  (tke  justice) 
examined  some  witnesses ;  but  before  he  had 
finished  the  examination,  the  parties  declared 
they  had  settled  all  matters  of  difficulty  be- 
tween them ;  and,  on  that  account,  he  pro- 
ceeded no  further.  The  defendant  moved  for 
a  nonsuit,  on  the  ground  that  the  plaintiff  had 
not  shown  that  he  was  acquitted  and  dis- 
charged by  the  justice,  but  the  motion  was 
overruled.^  Evidence  was  given  by  the  plaint- 
iff tending  to  show  that  Sisson  prosecuted  be- 
fore the  justice  with  the  view  to  coerce  a  set- 
tlement and  surrender  of  the  property  alleged 
to  be  stolen  ;  and  the  judge  decided  that,  from 
the  settlement,  together  with  other  evidence 
given  on  the  part  of  the  plaintiff  to  show  mal- 
ice in  the  defendant,  both  want  of  probable 
cause  and  malice  might  be  implied.  He  sub- 
mitted to  the  jury,  upon  the  evidence,  whether 
there  was  probable  cause.  Verdict  for  the 
plaintiff,  with  $75  damages. 

Mr.  W.  M.  Oliver  moved  for  a  new  trial. 
He  said,  to  support  the  action,  the  defendant 
must  be  fully  acquitted  and  discharged  by  the 
judgment  of  the  justice.  (Selw.  N.  P.,  1064  ; 
1  Salk.,  20;  2  Id.,  456;  6  Mod.,  261 ;  Esp.  N. 
P.,  285;  2  Chit.  PI.,  251,  Precedents  and 
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Notes ;  1  Doug.,  215 ;  2  T.  R.,  231.)  In  8ecor 
v.  Babcock,  2  Johns.,  203,  the  plaintiff  was  dis- 
charged by  cne  justice  for  want  of  probable 
*cause.  It  was  on  this  ground  that  [*7 16 
the  action  was  maintained. 

It  does  not  lie  with  the  defendant  to  show 
probable  cause,  be  the  proof  of  malice  what  it 
may.  Want  of  probable  cause  cannot  be  in- 
ferred from  malice  or  from  the  settlement.  It 
lies  with  the  plaintiff  to  show  it  affirmatively, 
substantially  and  expressly.  It  is  the  essential 
ground  of  the  action.  (1  T.  R.,  544;  2  Phil 
Ev.,  112 ;  2  T.  R.,  231 ;  Selw.  N.  P.,  1063 ;  10 
Johns.,  106;  1  Campb.,  199,  202,  203,  and 
notes.)  The  last  book  reviews  the  doctrine, 
and  settles  this  point  in  favor  of  the  defend- 
ant. Indeed,  all  the  cases  are  that  way. 

The  judge  should  not  have  submitted  the 
question  of  probable  cause  to  the  jury.    It  was 
a  mixed  question  of  law  a»d  fact.    (1  T  R 
545;    Bull.  N.   P.,   14;    Esf>.  N.  P.,  277;    2 
Browne  Pa.,  App.,  42,  64,  Qfl. 

Mr.  J.  Maynard,  contra,  insisted  that  the 
abandonment  of  the  prosecution  before  the 
justice  should  be  taken  as,  at  least,  prima  facie 
evidence  of  want  of  probable  cause.  Martin 
v.  Lincoln,  Bull.  N.  P.,  13. 

It  is  not  necessary  that  the  plaintiff  should 
have  been  acquitted.  It  was  enough  that  the 
prosecution  was  determined,  or  had  ceased  in 
any  other  way,  when  this  action  was  com- 
menced. 

It  is  certainly  competent  to  infer  a  want  of 
probable  cause  from  the  conduct  and  language 
of  the  prosecutor.  Besides,  it  is  contrary  to  a 
well  settled  rule  of  evidence  to  require  proof 
from  the  plaintiff  that  there  was  no  probable 
cause.  It  is  demanding  evidence  of  a  nega- 
tive, which  it  is  always  difficult  to  obtain  and, 
in  most  cases,  impossible. 

The  counsel  cited  Cro.  Jac.,  490  ;    1  Salk 
14 ;  1  Str.,  1691 ;  2  Johns.,  203 ;  4  T.  R.,  248  ; 
and  he  denied  that  the  case  of  Smith  v.  M' Don- 
ald, 3  Esp. ,  7,  is  law. 

Curia,  per  WOODWORTH,  J.  I  think  the 
objection  taken,  that  there  was  no  acquittal, 
is  fatal.  The  justice  did  not  decide  whether 
there  were  grounds  for  the  complaint  or  not. 
*It  is  essential  that  the  plaintiff  prove  [*717 
he  has  been  acquitted.  The  discharge  must 
be  in  consequence  of  the  acquittal.  The  ac- 
tion cannot  be  sustained  unless  the  proceed- 
ings are  at  an  end  by  reason  of  an  acquittal. 
In  this  case  the  proceedings  ended  in  conse- 
quence of  a  settlement.  The  justice  heard  a 
part  of  the  testimony  only,  and  formed  no 
opinion  on  the  subject.  (2  T.  R.,  231 ;  Doug., 
215;  2  Johns.,  203.) 

The  judge  also  decided  that  the  defendant 
must  show  probable  cause.  I  apprehend  the 
law  is  otherwise.  The  want  of  probable  cause 
is  the  gist  of  the  action  ;  and,  if  so,  the  plaint- 
iff must  show  it  to  maintain  his  action.  (2  T 
R..  231 ;  10  Johns.,  106  ;  1  Campb.,  199.) 

The  judge  also  erred  in  submitting  to  the 
jury  the  question  whether  there  was  probable 
cause.  Whether  the  circumstances  alleged  are 
true  is  a  matter  of  fact ;  if  true,  whether  they 
amount  to  probable  cause  is  a  question  of  law 
(1  T.  R.,  545;  Bull.  N.  P.,  14.) 

The  verdict  must  be  set  aside,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 
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New  trial  granted. 

Cited  in-2  Wend..  429 ;  14  Wend.,  194 ;  6  Hill,  347 ; 
6  N.  Y.,  387 ;  30  N.  f  .Jg7 ;  6  Barb.,  87 ;  41  Barb..  306 ; 
48  Barb.,  36;  29  Cal.,  6*,  667. 


JACKSON,  ex  dem.  NORRIS  ET  AL. 

v. 
SMITH. 

Usury— Evidence  to  Sustain — General  Habit  of 
Usurer,  Insufficient — Vendor  and  Vendee — 
Ektopped. 

Of  the  evidence  necessary  to  make  out  usury. 

The  lender's  stating:  that  he  had  made  an  usurious 
loan  to  the  borrower  In  one  year,  at  a  certain  rate 
and  on  certain  security,  and  that  such  were  his  usu- 
al terms,  will  not  authorize  a  jury  to  presume  that 
a  loan  in  the  next  year  to  the  same  borrower,  for  a 
different  sum.on  the  same  kind  of  security, was  usu- 
rious, or  that  a  security  in  the  same  form  taken 
the  next  year,  for  a  different  sum,  was  a  renewal  of 
the  former  security,  or  in  no  manner  connected 
with  it. 

The  general  character  or  habit  of  a  usurer  is  not  a 
foundation  for  presuming  usury  in  a  particular 

One  who  contracts  to  buy  land  of  another,  and 
enters  under  such  contract,  is.  in  ejectment,  es- 
topped to  show  title  out  of  the  vendor. 

But  semb.  he  may  do  so,  if  the  contract  be  usuri- 
ous. 

"I?  JECTMENT  for  the  north  half  of  lot  No. 
-CJ  68,  Verona,  Oneida  Co. ;  tried  at  the  cir- 
cuit in  that  county,  Oct.  10, 1826,  before  Will- 
iams, Circuit  J.  It  appeared  that  the  lessors  of 
the  plaintiff  were  the  heirs  of  R.  Norris,  and 
that  the  defendant  had  contracted  with  him  to 
purchase  the  premises  in  question  of  him,  and 
was  in  possession  under  the  contract.  Norris, 
the  ancestor,  had  given  to  him  a  bond  for  a 
7 18*]  deed,  of  the  premises  in  question,  *be- 
ing  the  same  as  the  defendant  deeded  to  Norris, 
bearing  even  date  with  a  bond  from  the  defend- 
ant to  Norris,  conditioned  for  $579.  The  dates 
of  both  were  Dec.  27. 1822;  and  the  bond  pay- 
able at  installments  of  2,  5  and  12  years. 

8.  Smith,  a  witness  for  the  defendant,  the 
brother  of  the  defendant,  testified,  that  the  de- 
fendant had  possessed  and  claimed  to  own  the 
premises  in  question  for  13  years  ;  that  5  years 
ago  this  fall  he  went  to  Norris,  the  ancestor,  to 
borrow  money,  who  told  him  his  manner  of 
letting  was  at  $75  on  $300,  and  to  have  the  bor- 
rower's land  made  over  to  him,  and  then  give 
back  a  bond  for  a  deed;  and  that  he  had  loaned 
money  to  the  defendant  on  those  terms  ;  that 
he  preferred  this  mode  as  the  easiest  and  cheap- 
est way.  The  defendant  then  showed  a  deed 
in  fee  of  lot  68  from  P.  S.  by  D.  C.  and  G.  S., 
his  attorneys  (but  without  any  power  of  attor- 
ney to  them),  to  the  defendant,  dated  June  5, 
1820.  J.  Philips,  another  witness  for  the  de- 
fendant, testified,  that  5  years  ago  this  fall  he 
applied  to  Norris,  the  ancestor,  to  borrow 
money,  who  stated  his  terms  at  about  $73  in- 
terest on  $300,  and  paying  interest  on  the 
whole  ;  and  that  he  could  have  it  at  10,  12  or 
15  years  on  these  terms.  The  witness  object 
ed  ;  and  Norris  replied  he  had  done  the  same 
thing  by  the  witness'  neighbor,  Smith,  the  de- 
fendant. He  also  said  the  witness  must  either 
secure  it  by  bond  and  mortgage,  or  by  a  deed 
and  bond,  taking  a  bond  back  for  a  deed;  that 
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ic  had  taken  a  deed  and  bond  from  Smith.the 
defendant,  and  given  a  bond  for  a  deed  back. 
The  defendant  then  offered  in  evidence,  a  deed 
from  the  defendant  to  Norris  of  the  premises 
question,  dated  Dec.  1,  1821.  This  was  object- 
ed to  as  irrelevant,  but  admitted.  It  expressed 
a  consideration  of  $370. 

The  judge  charged  the  jury,  that  if  they 
believed  the  defendant's  witnesses,  the  ar- 
rangement between  Norris  and  the  defendant 
amounted  to  an  agreement  to  receive  more  than 
7  per  cent,  per  annum  on  a  loan  of  money;  that 
the  bonds  executed,  therefore,  were  void  for 
usury  ;  that  there  was  no  positive  proof  that 
the  contract  for  a  purchase  *and  sale,  [*7 19 
sjiven  in  evidence,  were  renewals  of  the  former 
bonds,  or  had  any  connection  with  them  ;  and 
they  ought  not,  without  satisfactory  evidence, 
to  presume  that  the  bonds  of  1822  were  con- 
nected with  those  of  a  previous  year;  but  that, 
if  the  jury  thought  the  facts  proved  in  the  case 
would  warrant  it,  they  might  presume  a  con- 
nection, or  that  the  bonds  of  1822  were  renew- 
als of  those  in  1821.  In  that  case,  the  defend- 
ant would  be  entitled  to  their  verdict ;  other- 
wise, the  plaintiff. 

Verdict  for  the  defendant. 

A  motion  was  now  made  in  behalf  of  the 
plaintiff  for  a  new  trial. 

Mr.  G.  C.  Bronson,  for  the  plaintiff. 

Mr.  J.  A.  Spencer,  contra. 

Curia,  per  SUTHERLAND,  J.  The  j  udge  erred 
in  intimating  to  the  jury  that  they  might  legally 
presume  the  bonds  of  Dec.,  1822,  a  renewal  of, 
or  connected  with  the  usurious  loan  of  1821. 
There  were  no  facts  in  the  case  which  could  le- 
gally warrant  such  a  presumption.  That  Norris 
made  an  usurious  loan  to  the  defendant  in  1821 
for  $370  was,  perhaps,  sufficiently  established; 
but  there  was  not  a  particle  of  evidence  to  con- 
nect the  loan  of  1822  with  that  transaction.  It 
was  for  $579 — nearly  double  the  former  loan. 
It  was  not,  therefore,  at  all  events,  a  mere  re- 
newal of  the  former  bond  ;  and  it  is  necessary 
to  presume  another  loan  added  to  the  original 
sum,  and, both  embraced  in  the  latter.  This 
may  have  been  the  fact,  but  there  is  not  a  par- 
ticle of  evidence  to  show  it.  The  evidence 
makes  out  that  Norris  was  in  the  habit  of  loan- 
ing money  at  usurious  interest,  and  it  is  alto- 
f  ether  probable  that  this  was  a  loan  of  that 
escription;  and  the  jury,  undoubtedly,  found- 
ed their  verdict  very  much,  if  not  entirely,  up- 
on the  fact  of  his  general  character  or  habit  as 
a  usurer.  That  is  not  a  legal  foundation  for 
the  verdict.  The  transaction  of  1821,  there- 
fore, should  have  had  no  influence  upon  the 
verdict ;  and  the  judge  should  have  so  charged 
the  jury. 

*The  defendant  having  taken  a  con-  [*72O 
tract  from  Norris,  for  the  purchase  of  the 
premises  in  question,  was  estopped  from  deny- 
ing his  title,  or  showing  title  in  himself,  unless 
he  could  succeed  in  proving  the  whole  transac- 
tion to  have  been  a  cover  for  an  usurious  loan. 
In  that  he  failed.  The  charge,  therefore,  was 
erroneous,  and  the  verdict  againt  evidence. 
New  trial  granted. 

Cited  in— 9  N.  Y.,  47 ;  26  Barb..  638 ;  38  Barb.,  273 : 
51  Barb..  352;  3  T.  &C..230;  14  Abb;  Pr.,  377 ;  5  Leg. 
Obs.,  213;  33  Cal.,  252;  4ti  Mich..  633. 
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WAKEMAN  v.  SPRAGUE. 

Practice — Jurors — Ground  of  Challenge. 

It  Is  not  a  good  ground  of  principal  challenge  at 
the  circuit,  that  the  circuit  clerk  Is  attorney  for  one 
of  the  parties,  and  was  so  at  the  time  of  drawing, 
making,  and  arraying  the  panel. 

Citations— 1  Cowp.,  112  ;  10  Johns.,  107 ;  5  Johns., 
133 ;  1  R.  L.,  328,  329, 330,  417,  418,  s.  10 ;  9  Johns.,  260 ; 
1  Cow.,  432. 

ON  this  cause  being  called  at  the  last  Oneida 
Circuit,  Williams,  Circuit  J.,  presiding,  the 
defendant  interposed  a  challenge  to  the  array 
as  follows  :  "  Because  he  saith  that  the  panel 
of  the  jurors  drawn  and  made,  and  by  whom 
the  truth  of  the  matter  was  to  be  known  be- 
tween the  said  Burr  Wakeman,  plaintiff,  and 
the  said  Ezra  Sprague,  defendant,  wa*s  drawn, 
arrayed  and  made  by  John  H.  Ostrain,  County 
Clerk  of  the  County  of  Oneida,  from  the  body 
of  which  county,  the  jury  aforesaid  come  ;  and 
that  he,  the  said  John  H.  Ostram,  was,  at  the 
time  of  the  drawing  of  the  jury  aforesaid,  and 
at  the  time  of  making  the  panel  aforesaid,  by 
him,  the  said  John  H.  Ostram,  and  continually 
from  thence  hitherto  hath  been,  and  still  is 
County  Clerk  of  the  County  of  Oneida,  afore- 
said, to  wit:  at  Utica  in  said  county  ;  and  that 
he,  the  said  John  H.  Ostram,  is  the  attorney  of 
the  said  Burr  Wakeman,  the  plaintiff  in  this 
same  suit,  between  whom  and  the  said  Ezra 
Sprague,  the  defendant,  the  matter  in  differ- 
ence is;  and  that  the  said  John  H.  Ostram  was, 
on  the  day  and  at  the  place  of  the  drawing  of 
the  jurors  of  the  jury  aforesaid,  and  of  making 
and  arraying  the  panel  aforesaid,  and  from 
thenceforth  hitherto  continually  hath  been  and 
still  is  the  attorney  of  the  said  Burr  Wakeman 
against  the  said  Ezra  Sprague  in  this  behalf,  to 
wit:  at  Utica  aforesaid  ;  and  that  the  said  John 
H.  Ostram,  County  Clerk  of  the  County  of 
Oneida  aforesaid,  and  the  said  John  H.  Ostram, 
721*]  the  attorney  of  the  said  *Burr  Wake- 
man in  this  behalf,  against  the  said  Ezra 
Sprague,  is  one  and  the  identical  same  person, 
to  wit:  at  the  place  aforesaid — all  of  which  the 
said  Ezra  Sprague  is  ready  to  verify.  Where- 
fore he  prayeth  judgment ;  and  that  the  said 
panel  maybe  quashed." 

To  this  challenge,  the  plaintiff  demurred 
generally.  The  defendant  joined  in  demurrer, 
and  the  circuit  judge  pronounced  the  challenge 
insufficient.  The  defendant  then  declined  to 
appear;  and  an  inquest  was  taken  against  him 
by  default;  damages  $2,105. 

On  these  facts,  a  motion  was  now  made,  in 
behalf  of  the  defendant,  to  set  aside  the  in- 
quest ;  and  for  the  motion  were  cited  Cro. 
Eliz.,  654,  case  15;  3 Burr.,  1847, 1854;  5  Johns., 
133;  9  Id.,  260,  Co.  Lit.,  156  a,  and  158;  Cowp., 
112;  10  Johns.,  107;  Archb.  Pr.,  181,  sec.  2;  1 
R.  L.,  327,  sec.  8  ;  1  Cow.,  433,  and  Id., '436, 
note. 

It  was  said  that  1  R.  L.,  417,  sec.  10,  allow- 
ing county  clerks  to  practice  in  the  Supreme 
Court,  did  not  alter  the  common  law,  so  as  to 

§ive  attorneys  greater  privileges  than  they  had 
efore.     Besides,  this  trial  was  in  the  circuit ; 
not  in  the  Supreme  Court.  (Const. ,  Art.  5  sec. 
4  and  5;  Laws,  sess.  46,  ch.  182,  sec.  5.) 

The  County  Clerk  has  a  discretion  as  to  who 
shall  serve  as  jurors."  (1  R.  L.,  328,  sec.  11; 
Laws,  sess.  46,  ch.  269,  sec.  11,  Pees  of  Clerks.) 
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He  keeps  the  official  minutes  of  his  own  cause, 
makes  his  own  certificate,  files  his  own  record, 
&c.  (L.  N.  Y.  sess.,  46,  ch.  26,  sec.  11,  Fees  of 
Clerks.) 

Mr.  1).  Burwett,  for  the  motion. 

Mr.  J.  H.  Ostram,  contra. 

Curia.  It  was  no  doubt  well  settled,  at  com- 
mon law,  that  the  impaneling  of  a  jury  by  the 
attorney  of  either  party,  was  cause  of  principal 
challenge  to  the  array.  Baylts  v.  Lucas,  1 
Cowp.,  112;  Watkinsv.  Weaver,  10  Johns.,  107. 
These  were  cases  of  the  impaneling  and  sum- 
moning officer,  who  was  attorney  for  the  party. 
And  under  our  system  of  selecting  and  sum- 
moning jurors  *in  courts  of  record,  by  [*722 
which  the  sheriff  has  no  legal  power  of  choice, 
it  has  been  holden  a  good  cause  of  challenge, 
that  he  (being  a  party)  summoned  the  jury. 
Woods  v.  Rowan,  5  Johns.,  133.  He  may  abuse 
his  power  by  omitting  to  summon  a  part ;  and 
this  is  the  ground  taken  by  the  court.  The 
power  of  selection,  if  he  will  illegally  exert  it, 
therefore,  exists  to  a  certain  extent.  But  we  per- 
ceive hardly  a  chance  to  exert  such  a  power 
with  the  clerk.  The  names  of  persons  qualified 
to  serve  on  juries  are  first  transmitted  to  him  by 
town  officers.  These  being  written  on  ballots 
and  placed  in  a  box,  a  sufficient  number  to 
make  the  jury  for  the  circuit  are  to  be  publicly 
drawn  by  him  14  days  before  the  circuit — 
previous  public  notice  of  10  days  being  given 
as  to  the  time  and  place  of  drawing.  (1  R.  L., 
328-330,  sess.  37,  ch.  171.)  His  character  of  at- 
torney is  known  to  the  opposite  party,  who 
may  attend  the  drawing.  The  right  of  chal- 
lenge to  the  array  still  remains,  for  any  spe- 
cific abuse  by  the  clerk  ;  Gardner  v.  Turner,  9 
Johns.,  260;  Pringle*v.Hu8e,  1  Cow.,  432;  and 
a  challenge  to  the  polls  may  be  interposed,  with 
time  and  opportunity  to  detect  and  bring  for- 
ward particular  objections.  After  securing  all 
these  advantages,  the  Legislature  have  them- 
selves provided,  that  clerks  of  circuits  may 
practice  as  attorneys  in  the  Supreme  Court.  (1 
R.  L.,  417,  418,  sec.  10.)  It  is  hardly  to  be  sup- 
posed that,  after  such  labored  enactments  to 
secure  a  general  jury  for  the  circuit  by  lot,  the 
Legislature  meant  to  adhere  to  the  old  and  in- 
convenient practice  of  the  sheriff  impaneling 
and  summoning  a  particular  jury  for  every 
cause  in  which  the  clerk  should  happen  to  be 
concerned  as  attorney  for  either  party.  Yet 
such  would  be  the  consequence  of  sanctioning 
this  challenge.  They  rather  seem  to  have  sup- 
posed that,  so  many  guards  being  interposed 
against  abuse,  there  could  be  no  danger  in 
uniting  the  office  of  attorney  and  clerk  in  this 
particular  instance.  Otherwise,  they  would, 
probably,  have  forbidden  him  to  act  as  attor- 
ney in  the  court  of  which  he  is  clerk,  without 
exception.  They  have  done  so  of  other  clerks, 
and  the  prohibition  is  still  *more  ex-  [*723 
tensive  as  to  sheriffs  and  coroners.  (1  R.  L., 
417,  418,  sec.  10.) 

Upon  the  whole,  we  think  the  circuit  judge 
was  right  in  sustaining  the  demurrer. 

Merits  are  sworn  to  by  the  defendant,  but  we 
cannot  interfere  on  that  ground.  The  defend- 
ant should  have  gone  to  trial.  This  would  have 
waived  no  right  to  raise  the  present  objection, 
on  motion  or  writ  of  error.  The  challenge  was 
merely  technical.  No  actual  abuse  was  pre- 
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tended,  or  is  now.  There  is  no  pretense  that 
the  party  would  not  have  had,  in  fact,  as  fair  a 
trial  as  if  the  jury  had  been  drawn  by  a  stran- 
ger. No  substantial  excuse  for  not  trying  is 
given. 

Motion  denied. 

Cited  in-a  Don.,  87;  48  Barb.,  22 ;  15  Abb.  N.  8..  220. 


JACKSON,  ex  dem.  BUTLER,  v.  WIDGER. 

Conveyances — Permanent  Objects  Control  Dis- 
tances, &c. — Clearing  is  a  Permanent  Object — 
Location  of  Boundaries. 

In  the  description  of  land  by  a  conveyance,  any- 
permanent  object  fixed  upon  by  the  parties,  controls 
the  distance ;  and  a  clearing  is  a  permanent  object 
within  the  rule. 

Where  the  parties  to  a  conveyance  of  land  caused 
it  to  be  run  out  and  set  off  to  the  grantee  by  a  sur- 
veyor, who  ran  a  little  beyond  one  of  the  objects 
specified  in  the  description ;  held,  that  after  20  years, 
the  grantor,  and  those  claiming  under  him,  were 
concluded  by  this  location. 

Citations— 1  Cow..  612 ;  7  Johns.,  238. 

T^  JECTMENT;  tried  at  the  ChenangoCircuit, 
JJJ  Aug.  26,  1823,  before  Nelson,  Circuit  J., 
when  a  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  this  court,  on  a  question 
of  law  arising  upon  the  construction  of  a  deed 
from  Thomas  Butler  to  Eli  Widger,  dated  May 
1,  1805. 

The  fee  of  a  large  tract  of  land  called  But- 
ler's Range,  being  in  Benjamin  Butler,  the 
lessor  of  the  plaintiff,  he,  Dec.  10,  1803,  con- 
veyed it  to  Thomas  Butler  in  trust  for  himself 
<B.  F.);  and  July  30,  1807,  Thomas  Butler  re- 
conveyed  to  Benjamin  Bijtler,  excepting  such 
parts  as  he  (T.  B.)  had  sold.  While  the  title 
was  in  Thomas  Butler  (May  1,  1805)  he  con- 
veyed in  fee  to  Eli  Widger,  under  whom  the 
defendant  claims,  a  piece  of  land  described  as 
follows:  "  Beginning  on  the  east  line  of  But- 
ler's tract,  called  The  Range,  at  the  corner  of 
lots  No.  11  and  12  of  the  same  range  ;  thence 
west  41  ch.  and  50  1.  to  the  center  of  the  mill- 
creek;  thence  up  the  center  of  the  same,  as  far 
as  will  make  northern  latitude  38  ch.  50  1.  to 
724*]  the  Parr  clearance,  so  *called  ;  thence 
east  42  ch.  to  Guy  Richards'  west  line  ;  thence 
southerly  along  said  line  38  ch.  50  1.  to  the 
place  of  beginning."  Eli  Widger  conveyed  to 
the  defendant  50  acres  on  the  north  side  of  the 
last  tract.  The  Farr  clearance  did  not  touch  the 
creek. 

The  plaintiff  insisted  that  the  defendant  had 
taken  possession  beyond  his  northern  bound- 
ary; and  it  was  obvious,  from  a  recent  survey, 
that  he  had  done  so  to  a  small  extent.  The  line 
of  38  ch.  and  50  1.  fell  short  of  the  defendant's 
north  fence  5  or  6  rods  ;  and  disregarding  the 
distance,  he  had  encroached  a  trifle  on  the  Farr 
clearing.  But  it  appeared  that  a  surveyor  sent 
on  by  Thomas  Butler  in  1805,  had,  in  company 
with  Eli  Widger,  the  purchaser,  surveyed  his 
purchase  under  the  deed  from  T.  Butler,  with 
which  the  defendant's  possession  now  agreed. 

Mr.  J.  A.  Collier,  for  the  plaintiff.  The  de- 
fendant can  only  hold  his  length  of  38  chains  and 


NOTE.— Deed—  Construction  of— Natural  objects 
control  distances,  Ac.  See  Doe  v.  Thompson,  5  Cow., 
371,  note. 
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50  links.  The  Farr  clearing  is  not  such  a  fixed 
and  permanent  boundary  as  will  control  the 
distance  within  Jackson  v.  Camp,  1  Cow.,  612. 
At  any  rate,  he  must  be  confined  to  the  most 
southernly  point  in  the  Farr  clearance  ;  in 
which  last  case  we  are  entitled  to  recover  a 
strio  13  links  wide  along  the  north  line.  If  the 
defendant  is  not  stopped  here,  there  is  no  point 
by  which  he  can  be  restrained  at  all,  the  Farr 
clearance  not  reaching  the  creek. 

Mr.  L.  Clark,  contra.  The  cases  of  New&om 
v.  Pryor's  Lessee,  7  Wh.,  8-10,  and  Preston's 
Heirs  v.  Bowman,  6  Id.,  580,  contain  the  doc- 
trine as  it  now  exists,  in  relation  to  the  con- 
trolling effect  of  any  certain  object  in  the  line 
of  a  deed.  It  puts  the  distance  out  of  question, 
and  it  makes  no  difference  whether  the  object 
be  the  Farr  clearance  or  a  stone  or  a  marked 
tree.  The  nearest  point  of  the  Farr  clearing, 
according  to  the  defendant's  evidence,  would 
agree  with  his  fence;  but  suppose  there  is  the 
trifling  difference  contended  for  ;  then  the  lo- 
cation of  the  parties  under  whom  the  defend- 
ant claims  should  bind.  It  has  been  acqui- 
esced in  for  more  than  20  years.  Jackson  v.  Og- 
den,  7  Johns.,  238. 

*Curia,  per  SAVAGE,  Ch.  J.  Thede-[*725 
f  encfant  was  entitled  to  go  to  the  Farr  clearing, 
although  the  distance  might  exceed  the  38 
chains  and  50  links  given  by  the  deed.  This  was 
so  expressly  settled  in  Jackson  v.  Camp,  1  Cow. , 
612.  And  though, strictly, the  defendant  should 
have  been  bound  on  the  south  of  the  Farr  clear- 
ing; yet,  as  the  surveyor  of  Thomas  Butler, 
who  must  be  considered  his  agent  for  the  pur- 
pose, settled  the  line  where  it  now  is,  probably 
to  make  it  straight,  I  think,  after  20  years 
acquiescence,  the  plaintiff  is  too  late  to  disturb 
the  location,  even  if  he  could  have  done  so  at 
an  earlier  period.  Jackson  v.  Ogden,  7  Johns., 
238. 

In  my  opinion,  the  defendant  is  entitled  to 
judgment. 

Judgment  for  the  defendant. 

Cited  in-5  Wend.,  147 :  8  Wend.,  190 , 10  Wend.,  110 : 
70  N.  Y.  154  ;  63111.,  368;  22  Am.  Dec.,  639. 


RING  v.  WHEELER. 

Slander — Charge  of  Perjury  against  Witness  in 
Trial —  When  Actionable— Privilege  of  Counsel 
Extends  to  Parties — Pleading — Motion  in  Ar- 
rest. 

Words  charging  a  witness  with  perjury,  uttered 
by  a  party  or  his  counsel,  in  the  course  of  a  trial, 
may  or  not  be  actionable,  accordingly  as  they  were 
or  were  not  spoken  maliciously,  were  or  were  not 
pertinent  to  the  issue ;  as  there  was  or  was  not  color 
for  making  the  imputation ;  or  as  they  were  or  were 
not  spoken  with  a  design  to  slander  the  witness,  &c. 


NOTE. — Slander.  1.  Charge  of  perjury.  2.  Privi- 
leged communications. 

'I.  Words  charging  perjury  are  actionable  per  se. 
see  Hopkins  v.  Beedle,  1  Cat.,  347,  note. 

2.  Privileged  communications. 

Language  used  in  the  course  of  legislative  proceed- 
ings is  privileged,  though  malicious  and  injurious. 
Coffin  v.  Coffin,  4  Mass.,  1 ;  Bedley  v.  Heath,  29  Mass. 
(12  Pick.),  163;  Rex  v.  Creevey,  1  Moore  &  S.,273:  Rex 
v.  Lid.  Abingdon,  1  Esp.,  226. 

Words  spoken,  by  the  judge,  a  party,  his  counsel,  a 
juror  or  witness,  in  the  course  of  judicial  proceedings, 
are  privileged,  provided  they  are  material  to  the 
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The  privilege  of  a  party  is  the  same  on  such  an 
occasion  as  that  of  counsel.  And  if  either  of  them 
speak  slanderous  words  of  a  witness  or  party,  im- 
pertinently and  without  proper  cause,  an  action  of 
slander  lies. 

A  declaration,  therefore,  charging1  an  imputation 
of  perjury  to  have  been  made  in  addressing  referees 
by  a  party,  upon  the  plaintiff,  a  witness  in  the  cause 
against  the  party ;  and  that  it  was  made  falsely  and 
maliciously,  the  verdict  being  for  the  plaintiff,  in 
good  on  motion  in  arrest  of  judgment. 

On  a  motion  in  arrest,  for  defects  in  a  declaration, 
the  court  cannot  look  out  of  the  record,  except  for 
the  purpose  of  seeing  whether  the  verdict  may  not 
be  applied  to  and  a  judgment  rendered  upon  good 
counts,  though  some  are  bad. 

For  this  purpose  only  can  the  judge's  notes  at  the 
trial  be  used. 

Citations— Cro.  Jac.,  90;  1  Binn.,  178. 

TVTOTION  in  arrest  of  judgment  on  the  ground 
IVl.  that  several  counts  of  the  declaration, 
which  contained  16  counts  in  the  whole,  for 
verbal  slander,  were  defective  in  substance. 

The  1st  count  charged  that  before  the  griev- 
ances complained  of  in  the  first  seven  counts, 
at  a  hearing  before  referees  appointed  by  this 
court,  in  a  cause  wherein  the  present  defend- 
ant was  plaintiff,  and  Meach  and  Alendorf 
were  defendants,  the  plaintiff  in  this  suit  was 
examined  on  oath  as  a  witness  for  the  defend- 
ants ;  that  his  evidence  was  material  to  the 
issue  ;  and  that  the  plaintiff  there  (the  present 
7  26*]  *def endant),  in  addressing  the  referees 
while  assembled  for  the  purpose  of  hearing 
the  cause,  with  intent  to  injure  and  defame  the 
present  plaintiff,  falsely  and  maliciously  pub- 
lished of  the  present  plaintiff,  and  of  the  evi- 
dence given  by  him,  these  false,  scandalous, 
malicious  and  defamatory  words  :  "  The  per- 
jured scoundrel  has  sworn  that  I  had  charged 
him  with  money,  which  he  had  handed  me  to 
pay  for  him  at  the  banks  and  elsewhere.  This 
is  false. "  The  3d  count  charged,  that  in  the 
hearing  of  the  referees,  while  convened  for 
hearing  and  examining  the  matters  in  contro- 
versy, and  after  the  plaintiff  had  given  mate- 
rial evidence  before  them,  the  defendant,  in  the 
presence  and  hearing  of  them  and  others,  said 
of  the  plaintiff  and  his  evidence:  "  What  he 
swore  is  false  and  I  can  prove  it."  The  3d  count 
charged  these  words  to  have  been  uttered  un- 
der similar  circumstances  :  "The  facts  the  per- 
jured villain  has  sworn  to  are  false,  and  I  can 
prove  it."  The  4th  count  (with  similar  circum- 
stances) charged  these  words  :  "I  shall  prove 
to  you  that  what  he  has  sworn  to  is  false."  The 
5th  count  (under  similar  circumstances)charged 
these  words  to  have  been  spoken  of  the  plaint- 
iff :  "That  villain  has  perjured  himself."  The 
6th  count  (charging  similar  circumstances), 
was  :  "The  perjured  villain  has  sworn  to  facts 
which  I  shall  prove  to  you  to  be  false."  The 
7th  count  (charging  similar  circumstances), 
.  was  :  "You  (the  plaintiff  meaning)  are  a  per- 
jured scoundrel."  None  of  the  counts,  except 
the  first,  charged  the  words  expressly  as  hav- 
ing been  addressed  to  the  referees ;  and,  after 


the  first  seven,  none  were  questioned  on  the 
motion  as  defective.  All  the  first  seven,  how- 
ever, stated  the  words  to  have  been  pronounced 
in  the  hearing  of  the  referees,  while  they  were 
convened  for  the  purpose  of  hearing  and  ex- 
amining the  matter  in  controversy,  and  charged 
the  words  to  have  been  spoken  falsely  and  ma- 
liciously. 

A  general  verdict  was  found  for  the  plaintiff 
at  the  Dutchess  Circuit,  before  Emott,  Circuit 
J.,  a  copy  of  whose  notes  was  now  produced 
by  the  plaintiff,  to  show  that  the  evidence  was 
applicable  to  the  counts  following  the  7th;  and 
it  was  insisted  that  if  the  other  counts  should 
*be  considered  bad,  the  verdict  might  [*727 
be  sustained,  by  this  court  so  amending  the 
postea  that  it  should  apply  to  the  good  counts 
only.  But  it  will  be  seen  by  the  opinion  of  the 
court  that  they  did  not  deem  it  necessary  to 
consider  this  branch  6f  the  case. 

Mr.  T.  J.  Oakley,  for  the  defendant.  The 
question  is,  whether  a  man  acting  as  counsel, 
or  advocating  his  own  cause, may  speak  harshly 
of  a  witness  against  him,  the  remark  being  per- 
tinent to  the  cause.  We  contend  that  he  is  ac- 
countable at  no  tribunal  other  than  the  one 
which  he  addresses.  Counsel  should  not  be 
embarrassed  by  continually  balancing  in  their 
minds,  whether  the  remark  he  is  about  to  make 
be  slanderous  or  not.  Suppose  that  in  open- 
ing the  case  of  a  defendant,  he  tells  the  jury 
that  a  witness  for  the  plaintiff  has  sworn  false- 
ly :  that  he  knows  what  he  has  sworn  to  be 
false  ;  and  will  prove  it  to  be  so;  are  this  court 
prepared  to  say  that  an, action  of  slander  will 
lie,  whether  the  remark  be  well  or  ill  founded  ? 
This  is  an  ordinary  occurence.  Yet  was  a  wit- 
ness ever  known  to  bring  an  action,  and  put  the 
counsel  to  prove  the  truth  of  what  he  said  in 
another  place  ?  Ought  this  to  be  so  ?  Such  a 
doctrine  will  present  a  very  serious  embarrass- 
ment in  the  trial  of  causes.  If  Mr.  Wheeler  had 
simply  used  the  language  suggested,  there  can 
be  no  pretense  that  he  would  have  been  liable. 
And  shall  he  be  so,  because  he  saw  fit  to  put 
the  case  in  stronger  language  ?  The  rule  of  law 
can  not  be  changed  by  such  a  circumstance  ; 
and  we  think  the  authorities  will  sustain  this 
motion  in  arrest.  (Bull.  N.  P.,  8,  10;  1  Binn., 
178  ;  2  Burr.,  807  ;  Stark,  Slander,  207  ;  Cro. 
Jac..  90 ;  Anth.  JV.  P.,  182  ;  1  B.  &  A.,  282, 
236.) 

Mr.  D.  B.  Tallmadge,  contra.  It  has  generally 
been  supposed  by  community,  and  still  more 
generally  by  the  profession,  that  the  character 
of  coimsel  protects  him  in  making  any  charge; 
and  it  is  well  that  a  case  is  before  the  court  in 
which  the  question  is  to  be  settled.  We  concede 
that  where  counsel  speak  pertinently  to  their 
cause,  they  *are  in  general  protected.  [*728 
Where  there  is  probable  cause,  they  may  an- 
imadvert on  witnesses  and  their  testimony  with 
much  freedom.  But  we  deny  that  a  case  can 


issue.  In  addition  to  the  above  case  of  Ring  v. 
Wheeler,  see  Marsh  v.  Ellsworth,  36  How.  Pr.,532; 
S.  C.,  50  N.  Y.,  309 ;  Hastings  v.  Lusk,  22  Wend.,  410 ; 
Garr  v.  Selden,  4  N.  Y.,  91 ;  White  v.  Carroll,  42  N. 
Y.,  161, 1  Am.  Rep.,  503 ;  Spooner  v.  Keeler,  51  N.  Y., 
527 ;  Aylesworth  v.  St  Johns.,  25  Hun,  156 ;  Lamson 
v.  Hicks.,  38  Ala.,  279 ;  Jennings  v.  Paine,  4  Wis.,  358; 
Calkins  v.  Summer,  13  Wis.,  193 ;  Dunham  v.  Powers, 
42  Vt.,  1;  Wyatt  v.  Buell,  47  Gal..  624;  Rector  v.  Smith, 
11  Iowa,  302 ;  Shelfer  v.  Gooding,  2  Jones.  175 ;  Hoar 
v.  Wood,  44  Mass.  (3  Met.),  193  ;  White  v.  Nicholls,  44 
U.  S.  (3  How.)  266 ;  Randall  v.  Brisrham,  74  U.  8.  (7 
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Wall.)  523 ;  Rex  v.  Skinner,  Lofft,  55 ;  Scott  v.  Stans- 
fleld.  L.  R.  3  Exch.,  220 ;  Seaman  v.  Netherclif  t,  34  L. 
T.  (N.  S.)  878. 

But  slanderous  words,  spoken  in  the  course  of  judi- 
cial proceedings,  which  are  immaterial  and  outside  of 
the  issue,  are  not  privileged.  Gilbert  v.  People,  1 
Den..  41 ;  White  v.  Carroll,  42  N.  Y.,  161 ;  Wyatt  v. 
Buell.  47  Cal..  625 ;  Kean  v.  McLaughlin.  2  Serg.  & 
R.,  469 ;  Smith  v.  Howard,  28  Iowa,  51 ;  Ruohs  v. 
Backer,6  Heisk.  (Tenn.)395;  (19  Am.  Rep.,)  598;  Hoop- 
er v.  Truscott,  2  Bing.  N.  C.,  457  ;  Powel  v.  Plunket, 
Cro.  Car.,  52. 
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be  imagined  in  which  they  may,  falsely,  will- 
fully and  maliciously  do  this.  Such  is  the 
charge  in  the  first  seven  counts  of  the  declara- 
tion ;  and  the  jury  have  found  it  to  be  true. 
Courts  will  not  examine  particularly.  The  rule 
is  the  same  as  in  actions  for  malicious  prosecu- 
tion. Probable  cause  is  a  protection.  Counsel 
should  keep  themselves  within  the  bounds  of 
official  duty.  Thev  are  to  examine  the  facts, 
and  address  the  understanding  of  the  court  and 
jury  in  communicating  these  facts.  They  can- 
not go  beyond  this.  The  example  put  of  open- 
ing counsel  goes  too  far.  The  counsel  impeach- 
ing the  witness  should  qualify  his  address  by 
referring  it  to  instructions  from  his  client.  But 
even  with  instructions,  I  ask  whether  an  action 
should  not  lie  for  calling  a  witness  a  perjured 
scoundrel  ? 

In  this  case  the  court  will  not  take  notice 
that  the  defendant  was  counsel.  He  does  not 
appear  to  be  so  in  any  part  of  the  declaration. 
He  was  a  party,  and  other  counsel  might  have 
been  engaged  in  conducting  the  cause  for  him. 
The  privilege  contended  for  should  not  be  ex- 
tended to  a  party,  even  if  it  belongs  to  coun- 
sel. If  it  be,  all  a  man  wishing  to  slander  his 
neighbor  has  to  do  will  be  to  bring  an  action, 
call  him  as  a  witness,  and  then  he  may  pub- 
lish him  to  the  world  as  a  perjured  scoundrel 
with  perfect  impunity. 

Mr.  Oakley,  in  reply.  The  rule  for  which  we 
contend  was  established  with  a  view  to  secure 
freedom  of  discussion  on  trials  at  law.  The 
words  "falsely"  and  "maliciously,"  used  in  the 
declaration,  are  of  no  avail,  if  the  facts  set  forth 
in  the  declaration  rebut  such  epithets.  The 
court  will,  I  think,  find  the  privilege  for  which 
we  contend  very  well  established  and  very 
broad  in  its  application. 

Curia,  per  WOODWORTH,  J.  The  counts  in 
the  declaration  charge  the  speaking  of  the  words 
in  various  ways  ;  and  the  weight  of  evidence, 
as  derived  from  the  judge's  notes  is,  that  they 
were  spoken  while  the  defendant  was  sum- 
729*]  ming  *up  to  the  referees.  There  is, 
therefore,  no  sufficient  ground  for  entering  the 
verdict  on  any  of  the  counts  which  state  the 
speaking  of  the  words  without  reference  to  the 
hearing. 

The  words  proved  are  actionable  in  them- 
selves, unless  justified  by  the  occasion  and  man- 
ner of  speaking.  If  the  4th  and  6th  counts  are 
defective  in  substance,  the  evidence  will  war- 
rant the  application  of  the  words  to  the  1st,  3d 
and  3d  counts,  which  are  indisputably  good. 
There  is,  however,  no  necessity  of  coiifining 
the  verdict  to  any  one  or  more  of  the  counts 
which  charge  the  speaking  before  the  referees. 
They  are  substantially  the  same. 

The  question  then  arises,  whether  these 
counts  state  a  valid  cause  of  action.  It  is 
proper  to  remark  here.that  as  the  judge's  notes 
can  be  looked  into  for  the  single  purpose  of  or- 
dering a  judgment  upon  particular  counts, 
their  office  is  performed  when  that  object  is 
answered  or  denied.  On  the  motion  in  arrest, 
we  cannot  lookout  of  the  record  andare.there- 
fore,  not  in  a  situation  to  determine  whether 
the  charge  made  by  the  defendant  was  perti- 
nent to  the  cause  or  not,  or  whether  there  was 
anything  in  the  evidence  given  at  the  hearing 
in  the  slightest  degree  to  warrant  or  call  for 
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the  imputation  made.  The  defendant  has 
placed  himself  under  this  disadvantage  by  omit- 
ting to  put  the  facts  constituting  his  defense 
upon  record,  and  thereby  presenting  to  the 
court  a  view  of  the  whole  ground.  We  cannot 
take  notice  of  anything  more  than  that,  in  the 
course  of  a  trial  before  referees,  after  the  plaint- 
iff had  testified,  the  now  defendant  made  a 
charge  amounting  to  perjury.  Such  is  the  im- 
port of  any  set  of  these  words  when  applied  to 
testimony  material  to  the  issue.  The  declara- 
tion also  shows  that  the  defendant  was  acting  in 
the  capacity  of  a  party,  he  being  plaintiff  in  the 
cause ;  and  perhaps  we  may  recognize  him  as 
a  counselor  of  this  court  (which  is  the  fact),  al- 
though he  is  not  stated  to  be  so  in  the  plead- 
ing. But  if  acting  as  a  party  only,  I  consider 
that  the  privilege  claimed  for  counsel  equally 
attaches  and,  therefore,  the  omission  is  not  ma 
terial. 

*I  think  it  follows,  from  this  state  [*73O 
of  the  case,that,in  order  to  arrest  the  judgment, 
the  court  must  be  satisfied  that  counsel  are  pro- 
tected for  words  spoken  by  them  on  the  trial  of 
a  cause,  although  they  may  have  been  false, 
and  uttered  willfully  and  maliciously,  and  were 
irrelevant ;  and  although  neither  the  evidence 
nor  circumstances  afford  a  suspicion  to  warrant 
the  accusation.  Admitting,  as  I  do,  the  great 
latitude  allowable  to  counsel,  which  may  fre- 
quently be  abused  with  impunity,  I  do  not 
think  the  rule  can  legally  be  carried  to  the  ex- 
travagant length,  for  which  it  seems  necessary 
the  defendant  should  contend. 

The  rule  as  laid  down  bv  Buller  in  his  Trea- 
tise of  the  Law  of  Nisi  Prius,  appears  to  be 
just  and  reasonable.  He  observes  :  "The  de- 
fendant may,  by  way  of  justification,  plead  that 
the  words  were  spoken  by  him  as  counsel  in  a 
cause  ;  and  that  they  were  pertinent  to  the  mat- 
ter in  question."  (Bull.  N.  P.,  10.)  In  Brook  v. 
Montague,  Cro.  Jac. ,  90,  the  extent  of  the  priv- 
ilege claimed  was  commented  on,  and  some 
points  resolved.  It  is  there  laid  down,  that  "a 
counselor  hath  a  privilege  to  enforce  anything 
which  is  informed  him  by  his  client  and  to 
give  it  in  evidence,  it  being  pertinent  to  the 
matter  in  question;  and  not  to  examine  whether 
it  be  true  or  false ;  for  a  counselor  is,  at  his 
peril,  to  give  in  evidence  that  which  his  client 
informs  him,  being  pertinent  to  the  matter  in 
question ;  but  matter  not  pertinent  to  the  issue, 
or  the  matter  in  question,  he  need  not  deliver  ; 
for  he  is  to  discern  in  his  discretion  what  he  is 
to  deliver  and  what  not ;  and  although  it  be 
false,  he  is  excusable,  it  being  pertinent  to  the 
matter.  But  if  he  give  in  evidence  anything  not 
material  to  the  issue  which  is  scandalous,  he 
ought  to  aver  it  to  be  true ;  otherwise,  he  is 
punishable  ;  for  it  shall  be  considered  as  spok- 
en maliciously  and  without  cause,  which  is  a 
good  ground  for  an  action."  The  court  further 
observe,  "so  if  counsel  object  matter  against  a 
witness  which  is  slanderous,  if  there  be  cause 
to  discredit  his  testimony,  and  it  be  pertinent 
to  the  matter  in  question,  it  is  justifiable.what 
he  delivers  by  information,  although  it  be 
false."  The  rule  thus  guarded  and  restricted  is 
Undoubtedly  salutary  and  necessary.  [*731 
In  the  case  of  M'MiUan  v.  Birch,  1  Binn.,  178, 
this  doctrine  was  considered.  It  was  there  held . 
that  words  spoken  by  a  party  in  his  defense, 
are  not  actionable,  if  he  does  not  designedly 
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wander  from  the  point  in  question,  for  the 
purpose  of  uttering  the  slander.  C  h.  J.  Til- 
gham  observes,  "that  if  a  man  should  abuse 
this  privilege,  and,  under  the  pretense  of  plead- 
ing his  cause,  designedly  wander  from  the  point 
in  question,  and  maliciously  heap  slander  upon 
his  adversary,  I  will  not  say  that  he  is  not  re- 
sponsible in  an  action  at  law." 

We  are  not  called  upon,  in  this  case,  to  de- 
cide upon  the  particular  Circumstances  which 
took  place  at  the  hearing — whether  they  would 
or  would  not  justify  the  defendant.  They  are 
not  before  us.  There  is  no  explanation.  The 
jury  found  the  defendant  guilty,  and  we  are  to 
presume  the  law  was  correctly  laid  down  by 
the  judge.  On  this  motion  in  arrest,  we  are  not 
authorized  to  say  what  does  not  and  cannot  ap- 
pear ;  that  the  words  were  not  spoken  mali- 
ciously, that  they  were  pertinent  to  the  issue, 
that  there  was  color  for  making  the  imputa- 
tion, and  that  they  were  not  spoken  with  de- 
sign to  slander  the  plaintiff.  In  the  absence  of 
all  this,  the  conclusion  must  be,  that  the  words 
are  actionable,  and  that  the  motion  in  arrest  be 
denied,  (a) 

Motion  denied. 

SUTHERLAND,  J.,  not  having  heard  the  ar- 
gument, gave  no  opinion. 

Cited  in-2  Wend.,  516 ;  21  Wend.,  325 :  22  Wend., 
411 :  25  Wend.,  449;  50  N.  Y.,  312;  31  Barb..  469;  36 
How.  Pr.,  535 ;  1  Saund..  463 ;  2  Saund.,  201;  1  Sweeny, 
56;  24  Hun,  399;  34  Am.  Dec.  240-335:  43  Am.  Dec., 
647;  5  Am.  Rep.,  523  (43  Miss.,  710). 

(a)  In  Wood  v.  Gunston,  Sty.,  462,  Glyn,  Ch.  J., 
said :  "  If  a  counselor  speak  scandalous  words  of 
one  in  defending  his  client's  cause,  an  action  doth 
not  lie  against  him  for  so  doing ;  for  it  is  his  duty  to 
speak  for  his  client ;  and  it  shall  be  intended  to  be 
spoken  according  to  his  client's  instructions."  But 
in  Hodsrson  v.  Scarlett,  1  B.  &  A.,  232,  Ld.  Ellen- 
borough  said  Wood  v.  Gunston  carried  the  privil- 
ege too  far ;  and  he  puts  it  upon  the  pertinency  and 
good  faith  of  the  remarks,  and  allows  such  coloring 
as  counsel  may  think  justified  by  circumstances. 
Bay  ley,  J.,  adopts  Brook  v.  Montague  as  laying 
down  the  true  rule.  The  judges  examine  the  cir- 
cumstances delivering  their  opinions  seriatim ;  and 
the  result  of  the  case  is,  that  "an  action  for  defama- 
tion will  not  lie  against  a  barrister  for  words  spok- 
en by  him  as  counsel  in  a  cause,  pertinent  to  the 
matter  in  issue." 


732*]  *STUTSON  AND  THE  BANK  OF 
UTICA 


BROWN  AND  BROWN. 

Sale — Conditional  of  Vessel^  by  one  in  Embar- 
rassed Circumstance*,  against  wJwrna  Suit  was 
Pending — Fraudulent  as  to  Creditors — Trover 
by  Vendee  against  Purchasers  under  Execution 

— Nonsuit. 

A  man  in  embarrassed  circumstances,  with  a  suit 
for  a  considerable  debt  notoriously  pending  against 
him.  on  which  execution  was  shortly  expected,con- 
veyed,  by  bill  of  sale,  absolute  on  its  face,  one  half 
of  a  sloop;  the  vendee  agreeing,  by  a  memorandum 
in  writing,  executed  at  the  same  time,  that  if  the 
vendor  paid  certain  indorsements  for  himself  with- 
in twelve  months,  to  secure  which  the  sale  was 
made,  then  the  sale  should  be  void;  but  if  not,  then 
to  be  valid ;  and  that  the  'vendee  should  then  pay 
the  indorsements  within  one  year.  The  indorsers 
afterwards  .took  the  vendee's  notes ;  but  did  not 
know  of  the  condition  in  the  sale.  A  part  of  these 
notes  were  afterwards  paid  out  of  moneys  furnished 
by  the  vendor.  Judgment  being  obtained  in  the 
pending  suit  about  a  month  after  the  sale,  and  the 
sloop  sold  under  execution  issued  upon  it ;  held, 
that  the  bill  of  sale  was  fraudulent  as  to  creditors, 
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in  judgment  of  law,  and  there  being  no  dispute 
about  the  facte,  held,  also,  that  in  trover  by  the 
vendee  against  the  purchasers  under  the  execution, 
brought  for  a  conversion  of  the  sloop,  that  the 
plaintiff  should  be  nonsuited,  there  not  being  suffi- 
cient evidence  of  his  right  to  go  to  the  jury. 

rpROVER  for  one  half  of  the  sloop  Arcadia  ; 
-L  tried  at  the  Jefferson  Circuit,  Aug.  28th, 
1823,  before  Williams,  Circuit  J.,  when  the  fol- 
lowing facts  appeared : 

Aug.  5,  1820,  J.  V.  Bacon,  being  owner  of 
one  half  the  sloop,  as  tenant  in  common  with 
the  Bank  of  Utica,  executed  a  bill  of  sale  of  his 
share,  dated  on  that  day,  to  Stutson.  At  the 
same  time  Stutson  and  Bacon  executed  a  memo- 
randum, reciting  the  sale  of  the  sloop  then  ly- 
ing at  Sackett's  Harbor  ;  and  that  it  was  for  se- 
curing the  payment  of  two  notes  due  the  Bank 
of  Utica,  one  for  $600,  dated  June  13,  1820, 
indorsed  by  D.  &  L.  payable  at  90  days  ;  and 
the  other  for  $500,  dated  July  9, 1819,  indorsed 
by  A.  &  C.  payable  at  90  days  ;  and  by  which 
Stutson  agreed,  in  consideration  that  Bacon 
should  pay  or  settle  the  notes,  the  first  signed 
by  J.  V.  Bacon  and  J.  Bacon,  Jr.,  and  the 
other  by  J.  V.  Bacon  &  Co.,  without  calling 
upon  Stutson,  within  12  months  from  the  date 
of  the  bill  of  sale,  Stutson  would  release  and 
convey  the  share  of  J.  V.  Bacon  to  him  ;  but 
in  case  of  J.  V.  Bacon's  failure  to  pay,  the  bill 
of  sale  to  remain  valid.  Stutson  thereby  agreed 
to  pay  the  notes  in  12  months  from  the  date  of 
the  bill  of  sale,  not  previously  paid  by  Bacon; 
or,  in  case  part  should  be  paid,  then  to  pay  the 
part  unpaid  out  of  the  proceeds  of  one  half  the 
sloop.  The  transfer  was  immediately  entered 
at  the  custom-house,  and  new  papers  taken  out 
in  the  name  of  Stutson  and  the  Bank  of  Utica. 
The  indorsers  were  informed  of  the  sale,  and 
Stutson  gave  them  his  notes  for  the  amount  of 
their  indorsement  as  an  indemnity;  but  the  in- 
dorsers of  the  $600  note  had  since  paid  their  in- 
dorsement ;  and  Stutson  *had  paid  [*733- 
them  but  $255.60,  furnished  to  him  by  Bacon, 
the  vendor.  He  had  paid  about  $70  on  the 
other  indorsement.  The  sloop  was  in  good  or- 
der at  the  time  of  the  sale,  and  would  earn 
$1,200  a  season  ;  and  was  worth  rising  of 
$2,000.  Stutson  was  a  sea  captain,  a  good  ma- 
riner, and  economical  and  prudent  man.  Hia 
security  was  better  than  Bacon's,  the  vendor, 
who  was  in  embarrassed  circumstances  at  the 
time  of  the  sale.  Stutson  was  worth  little  or 
nothing,  but  was  solvent  and  might,  by  his 
earnings,  have  paid  for  his  interest  in  the  sloop 
had  he  not  been  dispossessed  by  the  defendants. 
He  finally  proved  unable  to  pay,  and  the  in- 
dorsers remained  without  indemnity.  In  the 
summer  of  1820  it  was  generally  said  at  Sack- 
ett's Harbor,  in  the  neighborhood  of  which  the 
parties  to  the  sale  resided,  that  a  large  execu- 
tion was  shortly  to  issue  in  favor  of  the  de- 
fendants against  J.  V.  Bacon  &  Co.  Bacon's 
share  was  incumbered  to  about  $150  beside  the 
indorsements,  which  Stutson  agreed  to  pay. 
Bacon,  the  vendor,  had  charge  and  control  of 
the  sloop  as  agent  of  the  owners  after  the  sale 
to  Stutson,  till  the  sale  by  the  defendants,  and 
after  that  time.  A  suit  was  pending,  brought 
by  the  defendants,  against  J.  V.  Bacon  &  Co. 
during  the  year  1820,  and  in  Sept.,  1820,  the  de- 
fendants having  obtained  judgment,  caused 
Bacon's  the  vendors's  share  to  be  levied  on  un- 
der their  fi.  fa.  and  sold,  they  becoming  the 
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purchasers.  They  had  accordingly,  taken  pos- 
session of  and  converted  the  share  of  Bacon  to 
their  own  use.  On  these  facts,  the  judge  re- 
fused to  suffer  the  cause  to  go  to  the  jury,  but 
nonsuited  the  plaintiffs. 

Mr.  J.  Butterfield,  for  the  plaintiffs,  now 
moved  to  set  aside  the  nonsuit,  and  for  a  new 
trial.  He  said  the  sale  was  bonaf.de,  and  for 
an  honest  and  lawful  purpose.  There  is  no 
doubt  that  a  debtor  in  failing  circumstances 
may  prefer  one  creditor  to  another.  (5  Johns. , 
344  ;  15  Id.,  583.) 

At  any  rate,  the  question  should  have  gone 
to  the  jury.  The  bill  of  sale  and  memorandum 
were  not  fraudulent  on  their  face.  Taken  to- 
gether, they  amount  to  a  mortgage.  (8  Johns. , 
§6;  4  Cow.,  461.)  The  contract  might  have 
734*J  *been  enforced  either  by  the  mdorsers 
or  the  bank,  for  their  own  benefit.  (1  Johns., 
139;  4  Cow..  432.)  A  mortgage  even  to  secure 
future  advancements  is  valid.  (2  Cow.,  324  ; 
Pow.  Mortg.,  3,  4.)  Chattels  mortgaged  can- 
not be  taken  by  an  execution  against  the  mort- 
gagor. (1  Pick.,  389;  8  East,  467;  3  Cow.,  192, 
193,  in  the  note.)  If  the  transaction  was  good 
in  its  inception,  it  cannot  be  avoided  by  matter 
ex  post  facto.  (Shep.  Touch.,  67.)  Bacon  could 
not  redeem  without  paying  the  indorsed  notes. 
It  was  not,  therefore,  a  revocable  trust.  His 
power  was  the  same  with  that  of  other  mort- 
gagors. Thejndorsers  were  satisfied,  and  rec- 
ognized and  acted  upon  the  mortgage.  Clearly 
the  debtor  might  have  sold  or  mortgaged  to 
them,  and  it  is  equally  clear  he  may  do  so  to  a 
third  person  for  their  benefit.  It  was  virtually 
an  assignment  to  them.  If  Stutson  does  not 
recover,  he  loses  the  whole  amount  of  the  in- 
dorsements which  he  has  assumed. 

Mr.  G.  C.  Bronson,  contra.  True,  the  only 
question  is,  whether  the  bill  of  sale  was  fraud- 
ulent at  the  time  of  its  execution.  The  suit 
against  the  defendant  was  then  pending.  Stut- 
son was  not  worth  a  dollar  ;  and  the  judgment 
must  have  been  recovered  by  the  defendants  a 
few  days  after.  The  assignment  was  not  for 
the  benefit  of  the  creditors  ;  but  for  the  bene- 
fit of  the  vendor.  It  was  not  a  sale  to  a  trustee. 
That  must  be  absolute.  This  is  not  a  sale. 
Whether  Stutson  was  to  own  it,  was  uncertain 
till  after  the  12  months.  There  was  no  dispute 
about  the  facts,  and  the  fraud  was,  therefore, 
a  question  of  law  merely. 

Curia,  per  SUTHERLAND,  /.  The  transfer  by 
Bacon  to  Stutson  was  clearly  fraudulent,  as 
being  made  for  the  purpose  of  putting  his  in- 
terest beyond  the  reach  of  the  defendant's  exe- 
cution. The  fraudulent  intent,  on  the  part  of 
Bacon,  is  apparent  on. the  face  of  the  instru- 
ments, after  the  fact  of  his  being  embarrassed, 
if  not  insolvent,  was  established.  He  gave  an 
absolute  bill  of  sale  to  Stutson,  who  at  the  same 
time  entered  into  an  agreement  by  which,  after 
reciting  the  sale,  and  that  it  was  for  the  pur- 
pose of  paying  certain  indorsements  of  third 
735*]  persons  for  Bacon,  *he  agreed, if  Bacon 
should  pay  those  notes  himself  within  12 
months  to  retransfer  the  sloop  to  him.  If  Ba- 
con should  not  pay  the  notes,  then  Stutson 
agreed  to  pay  them  within  a  year.  Now, 
one  of  these  notes  had  been  due  more  than  a 
year  at  the  time  of  this  assignment,  and  the 
other  was  then  about  due  ;  so  that  the  effect  of 
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this  arrangement;  if  it  is  upheld,  would  be  to 
place  the  sloop  beyond  the  reach  of  all  Bacon's 
Creditors,  and  to  give  him  one  year  to  make  ar- 
rangements for  redeeming  her.  The  case  is 
not  varied  by  the  circumstance  of  Stutson's 
giving  his  notes  to  the  indorsers,  and  of  their 
assenting  to  take  them.  It  does  not  appear  that 
they  knew  of  the  power  of  redemption  ;  and 
the  fact  that  Bacon  furnished  Stutson  with 
$255.60,  which  he  paid  on  one  of  these  notes, 
shows  conclusively  that  this  whole  arrange- 
ment was  intended  merely  to  cover  the  prop- 
erty from  the  defendant's  execution,  which  was 
issued  about  one  month  after.  It  is  shown  to 
have  been  matter  of  general  notoriety  at  that 
time,  that  the  defendants  were  about  obtaining 
a  heavy  judgment  against  Bacon. 

The  plaintiffs  were  properly  nonsuited,  and 
this  motion  must  be  denied. 

Motion  denied. 

Cited  in— 8  Weed.,  391;  15  Wend.,  247;  4  Hill,  312. 


WINTERINGHAM  t>.  LAFOY. 

Assignment  to  Pay  Creditors — Condition  for  Re- 
assignment of  Surplus,  not  Fraudulent — Debt- 
or May  Prefer  Creditors. 

A  debtor  in  failing-  circumstances  may  prefer  one 
creditor,  or  set  of  creditors,  to  another. 

His  assignment  to  pay  debts,  providing  for  pay- 
ment or  reassignment  of  the  surplus  to  himself  after 
all  his  debts  paid,  is  not  fraudulent  as  to  creditors. 

Trespass  de  bonis  asportatis  lies  where  one  unlaw- 
fully intermeddles  with  the  goods  of  another  .though 
there  be  no  manual  interference ;  as  by  exercising 
an  authority  over  them  in  defiance  or  exclusion  of 
the  owner. 

Thus,  where  a  'constable,  haying  an  execution 
against  G.,  levied  on  L.'s  goods  in  G.'s  hands  as  L.'s 
agent,  by  taking  an  inventory,  and  security  for  their 
forthcoming,  saying  he  would  take  them  away  un- 
less security  should  be  given ;  held,'  that  he  was  a 
trespasser. 

Citation— 5  Cow.,  325,  326,  547. 

ON  ERROR  from  the  C.  P.  of  the  City  and 
County  of  N.  Y.  The  action  in  the  court 
below  was  trespass  de  bonis  asportatis  by  Lafoy 
against  Wintringham.  It  appeared  on  the  trial 
that  Wintringham  was  a  constable,  who  held  a 
fi.  fa.  issued  by  the  Marine  Court  of  the  city, 
against  the  goods  and  chattels  of  one  Gallis  ; 
and  that,  *Jan.  19,  1826,  he  levied  on  [*736 
the  articles  in  question,  consisting  of  jewelry 
in  the  store  occupied  by  Gallis,  who  was  pres- 
ent at  the  levy.  That  Gallis  informed  the  de- 
fendant below  that  the  goods  had  been  assigned 
by  him  (G),  and  the  defendant  below  said  he 
was  indemnified.  That  Gallis  placed  the  ar- 
ticles on  the  glass  case,  so  that  the  defendant 
below  might  look  at  them  to  ascertain  their 
value.  That  the  defendant  below  made  an  in- 
ventory, and  said  he  would  remove  the  goods, 
unless  security  was  given  that  they  should  be 
forthcoming,  to  answer  the  execution.  That 
security  was,  therefore,  given,  and  the  articles 
were  left  in  the  store.  It  further  appeared, 
that  Dec.  21,  1825,  Gallis  had  executed  an  as- 
signment of  all  his  property  to  the  plaintiff  be- 
low, Lafoy,  for  the  purpose,  first  of  paying  law 
expenses,  then  the  debt  of  the  plaintiff  below, 
then  certain  other  creditors  named,  and  then 
then  the  rest  of  his  creditors  ;  providing  in  the 
assignment  for  proportional  payments  among 
creditors  after  Lafoy  should  be  satisfied,  incase 
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there  should  turn  out  to  be  a  deficiency  to  meet 
the  whole  ;  and  that  if  any  balance  should  re- 
main, after  payment  of  the  whole,  it  should  be 
fepaid,  or  the  remaining  goods,  if  any,  rede- 
livered  to  Gallis,  the  assignor.  R.  Emmet, Esq., 
who  drew  the  assignment,  testified  that  the 
transaction  was  a  fair  one,  without  fraud,  and 
that  Gallis  was  left  in  the  store  as  agent  of  the 
plaintiff,  by  his,  Mr.  E.'s,  advice.  That  he  di- 
rected the  sign  of  G.  to  be  taken  down,  and 
books  of  future  sales  to  be  kept.  It  also  ap- 
peared that  the  goods  levied  on  were  in  the 
store  at  the  time  of  assignment  ;  that  no  new 
goods  were  purchased,  and  that  Gallis  was 
largely  indebted  to  the  plaintiff  below,  Lafoy. 

On  this  evidence,  the  defendant  below  moved 
for  a  nonsuit,  which  being  denied,  he  excepted. 
Verdict  for  the  plaintiff  below  of  $105.94. 

Mr.  W.  Allen,  for  the  plaintiff  in  error.  The 
judge  ought  to  have  nonsuited  the  plaintiff  be- 
low. By  his  own  showing,  Gallis  remained 
owner  of  the  residuary  interest  in  the  goods. 
737*1  *This  rendered  the  assignment  void  as 
to  creditors.  (4  Johns.,  41  ;  6  Id.,  290.)  The 
residuary  interest  was  subject  to  execution  and, 
like  partnership  property,  the  whole  must  be 
seized  in  order  to  reach  the  part — it  being  un- 
divided. (1  Sell.  Pr.,  517.) 

But  the  levy  did  not  amount  to  a  trespass. 
The  goods  remained  untouched  by  the  officer. 
To  constitute  a  trespass,  there  must  be  a  vol- 
untary act,  and  consequent  damage.  (Lutw., 
1384;  Sid.,  39;  Latch,  13;  Sty.,  170,  230.)  Tres- 
pass supposes  a  wrong  to  be  done  with  force. 
(Finch,  198,  201 ;  2  Roll.  Abr.,  545  ;  2  Johns., 
214.) 

The  assignment  was  fraudulent  and  void  as 
to  creditors  ;  possession  continuing  in  the  as- 
signor. (9  Johns.,  337.) 

Mr.  J.  0.  Grim,  contra.  Nothing  was  re- 
served to  the  assignor  until  after  his  debts  were 
all  paid.  This  is  not  fraudulent  upon  creditors. 
(5  Johns.,  335,  336.) 

Actual  or  implied  force  is  sufficient  to  con- 
stitute a  trespass.  (Bac.  Abr.,  Trespass,  A.) 
Force  is  implied  in  a  wrong  done  to  the  goods 
of  another.  (Com.  Dig.,  Trespass,  A,  1.)  Here 
were  was  a  removal  of  the  articles,  by  the  di- 
rection or  assent  of  the  defendant  below,  in 
the  course  of  the  levy.  But  the  inertness  of 
the  matter  trespassed  upon,  need  not  be  dis- 
turbed. The  exertion  of  an  unlawful  authority 
over  the  article  is  enough  to  constitute  a  tres- 
pass, if  it  occasion  damage.  (2  Roll. ,  556,  case 
10.)  So  of  trespass  to  the  person.  (2Esp.  Dig., 
227;  1  Salk.,  79.)  Ability  to  exert,  and  sub- 
mission to  authority,  is  enough.  Gribbsv.  Chase 
10  Mass.,  125,  is  in  point  for  this  action.  De- 
livery of  the  goods  by  the  assignor  will  not  ex- 
cuse. He  had  no  authority  to  do  this.  Deliv- 
ery of  the  husband's  goods  by  the  wife  will  not 
prevent  trespass.  (Vin.  Abr.,  Trespass,  Q,  a,  3.) 

The  question  of  fraud  was  determined  by  the 
jury,  whose  decision  is  conclusive. 

Curia,  per  SAVAGE,  Ch.  J.  It  is  not  denied 
that  a  debtor  in  failing  circumstances  may  pre- 
738*]  fer  one  of  his  creditors,  *or  one  set  of 
creditors,  to  another  ;  nor  is  it  pretended  that 
any  fraud  in  fact  was  jproved  in  the  court  be- 
low. Indeed  this  was  negatived  by  the  proof 
and  the  verdict  of  the  jury. 

But  it  is  contended  that  the  provision  for  re- 
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assignment  or  repayment  of  the  surplus  of  the 
proceeds,  after  payment  of  all  the  debts,  ren- 
ders the  assignment  void.  This  is  a  mistake. 
In  the  case  of  Mackie  &  Cairnes,  5  Cow.,  547, 
the  assignment  was  held  fraudulent  and  void, 
because  it  contained  a  provision  in  favor  of  the 
insolvent  debtor,  to  the  exclusion  and  preju- 
dice of  creditors.  Not  so  here.  The  debtor  is 
to  derive  no  benefit  from  the  property  assigned 
till  his  debts  are  all  paid.  This  provision  is 
precisely  what  he  would  have  been  entitled  to, 
if  nothing  had  been  said  about  it  in  the  assign- 
ment. Had  the  property Jbeen  conveyed  in  trust 
generally,  for  the  payment  of  the  debts  of  the 
assignor,  when  the  object  of  the  trust  was  ac- 
complished, what  remained  would  belong  to 
the  assignor  by  operation  of  law.  The  judge 
was,  therefore,  correct  in  refusing  the  nonsuit 
on  this  ground. 

Was  there  any  evidence  of  a  trespass  ?  If  a 
sheriff  take  the  goods  of  a  stranger,  he  is  liable 
in  this  action.  It  is  contended,  however,  that 
admitting  the  goods  to  belong  to  the  plaintiff, 
the  defendant  did  no  tortious  act.  Every  un- 
lawful interference,  by  one  person  with  the 
property  or  person  of  another,  is  a  trespass. 
The  defendant  in  the  court  below  undertook  to 
control  the  property  levied  on.  He  took  it  into 
his  possession,  though  there  was  no  manual 
seizing  of  it.  He  was  about  to  take  it  away, 
and  would  have  done  so,  but  for  the  security 
given  him  that  it  should  be  forthcoming  upon 
the  execution.  He  exercised  dominion  over  it. 
This  was  enough  to  constitute  him  a  trespasser, 
he  having  no  authority.  Trover  lies  against  a 
defendant, who  undertakes  to  control  property 
in  defiance  or  exclusion  of  the  owner.  (5  Cow. , 
325,  326,  and  cases  cited.)  The  same  doctrine 
is  applicable  in  trespass,  as  in  trover,  where  the 
Conversion  is  the  tortious  intermed-  [*739 
dling  with  the  goods  of  another. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Cited  'ln-8  Wend.,  613;  10  Wend.,  350;  12  Wend., 
40:  18  Wend.,  363;  23  Wend.,  467,  495;  15  N.  Y.,  116, 
412 ;  25  N.  Y.,  353 ;  8  Barb.,  215 ;  12  Barb.,  351 :  8  How. 
Pr.,  192 ;  3  Sand.,  609 ;  10  Bos.,  647 ;  5  Daly,  43;  88 111., 
128 ;  24  Am.  Dec.,  Ill ;  25  Am.  Dec.,  567. 
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Notice  to  Produce  Paper  in  Order  to  let  in 
Evidence  —  Attorney  has  Authority  to  Control 
Execution  —  Liability  of  Sheriff  for  Acts  of 
Deputy  —  Adoption  of  Acts  of  Deputy  —  Sale  of 
Land  under  Execution  —  Who  may  Execute 
Deed. 

A  notice  to  produce  a  paper  at  the  trial,  in  order 
to  let  in  parol  evidence,  is  not  in  season,  unless 
served  on  the  attorney  previous  to  the  circuit,when 
the  party  resides  a  distance  from  the  circuit  (e.  g., 
20  miles),  and  the  paper  is  left  at  his  residence. 

The  attorney  of  the  plaintiff  has  power,  under  his 
general  warrant,  to  direct  the  sheriff  as  to  the  time 
and  manner  of  enforcing  the  execution. 

The  sheriff  is  not  amenable  for  the  acts  of  his 
deputy,  unless  they  are  performed  in  the  ordinary 
line  of  his  official  duty  as  prescribed  by  law.  Where 
the  plaintiff  gives  him  special  directions  as  to  the 
manner  of  execution,  as  by  enlarging  the  time,  giv- 
ing credit  to  a  purchaser  of  land,  and  prescribing 
the  effect  of  the  purchase  and  the  time  and  condi- 
tions of  its  consummation,  the  sheriff  is  not  account- 
able for  the  money  received  by  his  deputy  under 
the  special  arrangements.  Nor  would  the  sureties  of 
the  deputy  be  liable  to  the  sheriff  for  such  moneys. 
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Nor  would  the  sheriff 'B  executing  a  deed  on  a  sale 
of  land  so  made,  operate  to  affirm  the  acts  of  bis 
deputy,  and  adopt  them  as  his  own  official  acts: 
especially  where  his  full  knowledge  of  the  special 
instructions  to  his  deputy  is  not  shown. 

Seml>.  the  act  of  confirmation  or  adoption  of  an 
agent's  acts,  by  which  the  principal  is  to  be  made 
liable  (e.  0..  the  adoption  by  the  sheriff  of  the  unoffi- 
cial acts  of  his  deputy  done  in  his  name),  is  not  avail- 
able to  sustain  a  suit  against  him  commenced  pre- 
vious to  the  act  of  adoption  being  performed. 

On  a  sale  of  land  upon  a  ft.  fa.,  either  the  sheriff, 
or  his  deputy  who  makes  the  sale,  may  execute  the 
deed.  Per  Woodworth,  J.,  delivering  the  opinion  of 
the  court. 

The  general  discretion  and  power  of  an  attorney, 
in  a  suit,  considered.  Per  Woodworth,  J.,  deliver- 
ing the  opinion  of  the  court. 

Citations— Cro.  Jac.,  211 ;  1  Bac.  Abr.,  299 ;  2  Johns., 
361 ;  10  Johns.,  220 ;  Carth.,  412 ;  1  Salk.,  70,  89 ;  6 
Johns.,  53 ;  2  Ld.  Raym.,  1142 ;  Act,  sess.  43,  ch.  184, 
sec.  1.  p.  167 ;  4  Mass.,  63 ;  2  Esp.,  591 ;  4  T.  R.,  119. 

A  SSUMPSIT  for  money  had  and  received  ; 
li  tried  at  the  Washington  Circuit,  June  16, 
1826,  before  Throop,  Circuit  J. 

The  action  was  against  the  defendant  as  late 
Sheriff  of  the  County  of  Washington,  to  re- 
cover iribney  which  had  been  received  by  one 
Stevens,  his  deputy,  on  a  sale  under  &fi.  fa.  in 
favor  of  the  plaintiff  against  Wm.  and  Jas. 
Getty.  The  suit  was  commenced  about  Feb. 
13,  1823. 

At  the  trial,  the  plaintiff  proved  that  in  the 
afternoon  of  the  1st  day  of  the  circuit,  June  12, 
1826,  his  attorney  served  on  the  defendant's  at- 
torney a  notice  to  produce  ihefi.fa.  on  the  trial, 
or  that  parol  evidence  would  be  given  of  its 
contents.  That  the  defendant's  attorney  had 
not  possession  of  the./?,  fa.  That  on  a  former 
trial  of  this  cause,  it  was  in  possession  of  the 
plaintiff's  attorney.  That  on  the  3d  day  of  the 
circuit,  June  14,  the  defendant  admitted  the./?. 
fa.  to  be  at  his  residence,  about  20  miles  from 
the  place  where  the  circuit  was  holden.  The 
defendant  objected  that  this  notice  was  not(suf- 
74O*]  ficient  *to  warrant  parol  evidence;  but 
the  objection  was  overruled. 

The  plaintiff  then  proved  the/,  fa.  by  parol, 
which  was  tested  May  18,  and  returnable  the 
1st  Monday  of  Aug.,  1822,  and  indorsed  for 
$276.03.  Walter  Raleigh,  the  plaintiff's  at- 
torney, swore,  that  after  Aug.  20, 1822,  Stevens 
admitted  he  had  received  $200  and  promised  to 
pay  it.  The  defendant  objected  to  Stevens' 
declaration  as  incompetent,  but  the  objection 
was  overruled.  The  attorney  also  swore  that 
he  wrote  to  the  defendant  for  the  money,  and 
received  his  letter  dated  Dec.  18,  1822.  In  this 
letter  the  defendant  expressed  his  regret  that 
he  had  not  previously  been  apprised  of  the  con- 
duct of  Stevens,  and  desired  a  postponement 
until  he  could  have  an  opportunity  of  getting 
Stevens  and  his  sureties  together,  to  make  some 
arrangement;  promising  that  if  none  was  made, 
he  would  indorse  his  appearance  on  process. 
Mr.  Raleigh  further  testified  that  Jas.  Getty  was 
joined  in  the  judgment  with  Wm.,  as  surety. 
That,  Aug.  20, 1822,  he  (Mr.  R.)  wrote  a  letter 
to  Stevens,  in  which  he  stated  that  Jas.  Getty 
had  proposed  to  the  plaintiff  to  bid  off  the  land 
belonging  to  Wm. ,  for  the  amount  due  on  the 
judgment,  and  costs  ;  to  pay  $200  down,  and 
the  residue  in  6  months.  The  letter  then  pro- 
ceeded :  "If  Mr.  Getty  pays  the  $200,  on  the 
sale,  or  on  the  week  following,  you  can  give 
him  a  receipt  for  that  sum,  to  be  executed  when 
the  residue  is  paid,  and  on  payment  of  the  bal- 
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ance,  give  him  a  certificate  ;  that  is  to  say,  to 
be  no  sale  completed  until  the  residue  is  paid. 
Your  terms  of  sale  will  be  cash  down  and,  of 
course,  the  bargain  not  to  be  completed  until 
the  whole  amount  is  paid.  Mr.  Gorham  does 
not  want  to  discharge  the  judgment,  and  take 
any  new  security,  on  the  payment  of  $200,  but 
to  have  it  stand  in  force  until  the  whole  is  sat- 
isfied; but  is  willing  that  Getty  should  have  6 
months  to  pay  the  balance  over  $200. 

Mr.  R.  further  testified,  that  previous  to  his 
writing,  the  plaintiff  informed  him  that  Jas. 
Getty  had  been  down;  and  that  he  (the  plaint- 
iff) had  made  an  agreement  with  *him  [*741 
to  bid  off  Wm.  Getty's  real  property  on  the 
execution,  for  the  amount  of  the  judgment ; 
that  he  was  to  pay  $200  down,  and  the  plaint- 
iff was  to  wait  on  him  6  months  for  the  resi- 
due; and  if  he  paid  the  residue  in  6  months,  he 
was  to  have  a  deed  ;  and  directed  Mr.  R.  to 
write  to  the  sheriff  to  that  effect.  The  witness 
did  not  recollect  any  other  instructions. 

It  appeared  that  Aug.  24,  1822,  a  sale  took 
place,  Jas.  Getty  bidding  off  the  property  pur- 
suant to  instructions  to  the  deputy,  and  paying 
the  $200.  Nov.  24,  1825,  the  defendant,  as 
sheriff,  executed  a  deed  of  the  premises  to  the 
purchaser. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  this  court  on  a  case,  either  party  being 
at  liberty  to  turn  it  into  a  bill  of  exceptions  or 
special  verdict. 

Mr.  D.  Biissett,  for  the  plaintiff.  The  notice 
to  produce  the/,  fa.  was  sufficient,  and  after 
this,  parol  evidence  was  proper  (13  Johns. ,  529); 
and  the  confessions  of  Stevens  were  properly 
received  in  evidence.  (10  Johns.,  478;  12  Mass., 
163.)  They  were  admissible  even  without  pro- 
ducing the  execution, and  without  notice  to  pro- 
duce it.  (4  Har.  &  M'H.,  65.)  But  if  they  are 
to  be  laid  out  of  view,  the  other  evidence  in  the 
case  will  supply  the  deficiency;  the  evidence  of 
the  sale  and  payment  of  the  $200,with  the  re- 
cital of  the  sheriff's  deed.  (12  Johns.,  163;  20 
Johns.,  49.) 

The  sheriff  is  liable  for  the  act  of  his  deputy, 
when  acting  within  the  scope  of  his  authority; 
that  is  to  say,  when  the  act  which  furnishes 
the  ground  of  complaint  is  done  under  color 
of  the  authority  derived  from  the  sheriff  ;  or 
when  the  rights  of  parties,  arising  from  such 
act,  cannot  be  carried  into  complete  execution 
without  the  exercise  of  official  power.  (7 
Johns.,  35  ;  6  Cow.,  465  ;  1  Mass.,  530  ;  4  Id., 
60  ;  5  Id.,  271  ;  7  Id.,  464  ;  13  Id.,  295  ;  1  Pick., 
271.)  There  can  be  no  doubt  that  the  deputy 
here  was  acting  throughout  in  the  capacity  of 
an  officer.  His  acts  could  be  enforced  or  car- 
ried into  execution  in  no  other  way  ;  and,  at 
any  rate,  very  slight  circumstances  should  be 
*construed  to  affirm  his  acts.  We  say  [*742 
the  defendant  has  explicitly  affirmed  them. 
(Pal.,  Ag.,  143,  145-147,  249,  250 ;  2  Esp.  591.) 

Mr.  8.  Stevens,  contra.  The  notice  to  pro- 
duce the/,  fa.  should  have  been  given  a  rea- 
sonable time  before  the  circuit.  The  plaintiff's 
attorney  knew  that  it  was  in  the  possession  of 
the  defendant ;  for  the  former  had  possession 
of  it  at  the  previou§  trial,  and  it  must  have 
gone  from  his  hands  into  the  possession  of  the 
latter.  The  defendant  is  entitled  to  judgment 
on  this  ground,  for  the  plaintiff  should  have 
been  nonsuited.  (Col.  Cas.,  33;  12  Johns.,  221.) 
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The  plaintiff's  attorney  followed  the  instruc- 
tions of  his  client  substantially  ;  but  whether 
he  did  or  not,  his  acts  under  his  general  war- 
rant, as  attorney  in  the  cause,  are  valid. 

The  defendant's  giving  a  deed  does  not  vary 
the  case.  It  was  no  more  than  the  deputy  might 
have  done.  Such  a  deed  would  not  affect  the 
defendant,  yet,  in  law,  it  would  be  his  act. 
Giving  the  deed  is  not  at  all  inconsistent  with 
the  defense.  It  was  proper  to  give  it,  though 
the  sheriff  was  exonerated,  and  he  would  be 
bound  to  give  it  even  after  a  successful  defense. 

The  deputy  received  the  money  under  the  pri- 
vate arrangement,  unofficially,  and  the  defend- 
ant is  no  more  bound  than  for  the  act  or  debt 
of  a  stranger.  He  is  not  liable  without  a  note 
in  writing.  Besides,  if  the  sheriff's  liability 
grew  out  of  the  act  of  giving  a  deed,  the  ac- 
tion was  prematurely  brought.  The  liability 
did  not  arise  till  long  after  the  suit  was  com- 
menced. Nor  could  he  be  bound  at  all,  with- 
out a  full  knowledge  of  the  facts  and  the  law 
of  the  case.  (1  Esp.,  155  ;  1  Bay,  291  ;  5 
Johns.,  385.) 

These  points  being  disposed  of,  it  leaves  the 
case  precisely  as  it  stood  when  this  court  set 
aside  the  first  verdict.  That  case  settles  that 
the  sheriff  is  not  liable  for  the  acts  of  his  dep- 
uty when  without  the  line  of  his  official  duty. 
(4  Mass.,  63,  S.  P.)  The  sureties  of  the  deputy 
743*]  *would  not  be  liable.  (10  Johns.,  587.) 
The  plaintiff  made  the  deputy  his  own  special 
agent.  (2  Esp.,  591.)  His  acts  were  the  acts 
of  the  plaintiff.  (4  T.  K,  119.) 

Mr.  Russell,  in  reply,  said  the  general  au- 
thority of  the  attorney  ceased  on  his  issuing  the 
execution.  After  that,  he  can  act  only  upon 
special  instructions.  We  admit  that  the  sheriff 
would  have  been  discharged,  had  the  duty  of 
the  deputy  been  purely  personal ;  but  we  in- 
sist that  where  he  acts  officially,  and  necessa- 
rily must  do  so  to  satisfy  the  instructions  of  the 
party,  his  principal  is  liable.  The  officer  is,  in 
many  things,  under  the  control  of  the  party, 
but  he  is  not  the  less  an  officer.  Had  the  sheriff 
himself  received  and  acted  upon  these  instruc- 
tions, would  he  have  been  discharged  from  the 
more  solemn  obligation  of  his  official  duty  ? 

Curia,,  per  WOOD  WORTH,.  J.  In  February 
Term,  1826,  a  new  trial  was  granted  in  this 
cause,  after  a  verdict  for  the  plaintiff,  on  facts 
not  varying  materially  from  the  present,  ex- 
cepting that  these  additional  points  are  here 
raised :  1.  As  to  the  admission  of  parol  evi- 
dence to  prove  the  execution.  2.  That  on  the 
last  trial  there  appeared  a  variance  between 
the  letter  of  instructions  and  the  directions 
given  by  the  plaintiff.  3.  That  the  sheriff  ex- 
ecuted a  deed  of  the  premises. 

First,  then,  was  the  notice  to  produce  the 
execution,  given  in  reasonable  time  ?  If  the 
execution  had  been  in  the  sheriff's  possession 
and  under  his  control  at  the  trial,  the  notice 
would  have  been  sufficient.  But  there  is  no 
evidence  of  this,  nor  any  presumption  that, 
when  he  left  home,  he  took  with  him  evidence 
not  then  called  for  ;  and  which  it  was  neces- 
sary for  the  plaintiff  to  produce.  The  question 
of  reasonable  notice  depends  on  the  facts  dis- 
closed. I  do  not  think  that  at  the  circuit  one 
party  has  a  right  to  call  on  the  other  to  pro- 
duce documents,  the  production  of  which  will 
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require  him  to  travel  a  distance  to  procure 
them  ;  and  when,  for  aught  that  appears,  dur- 
ing the  interval,  the  cause  may  be  ordered  on 
for  trial.  Besides,  *it  was  unreason-  [*744 
able  to  impose  on  the  defendant  the  trouble 
and  expense  of  sending  for  a  paper,  which,  had 
the  other  party  exercised  ordinary  diligence, 
might  have  been  avoided.  If  the  execution 
was  really  a  necessary  part  of  the  plaintiff's 
proof  he  was  guilty  of  laches  in  not  having 
given  the  notice  somewhat  earlier.  No  cause 
is  assigned  for  the  omission ;  and,  under  the 
circumstances,  the  parol  evidence  should  have 
been  excluded. 

Secondly  ;  it  seems  to  me,  that,  whether  we 
take  the  instructions  stated  by  Mr.  Raleigh  or 
the  letter  written  by  him,  there  is  no  substan- 
tial difference.  But  if  it  were  otherwise,  I 
apprehend  it  was  competent  for  the  attorney 
to  give  the  directions  contained  in  his  letter, 
and  that  his  client  was  bound  by  them.  It  was 
a  proceeding  in  the  progress  of"  the  suit,  con- 
sidered beneficial  to  the  parties  in  thataction, 
and  within  the  scope  of  the  authority  vested  in 
the  attorney.  Although  he  cannot  enter  a  re- 
traxit  (Cro.  Jac.,  211  ;  1  Bac.  Abr.,  299),  or 
discharge  a  defendant  from  execution  without 
payment  (2  Johns.,  361  ;  10  Johns.,  220),  he 
may  and  ought  to  exercise  his  discretion  in  all 
the  ordinary  occurrences,  which  take  place 
in  relation  to  the  cause.  He  may  make  stipu- 
lations, waive  technical  advantages  and  gen- 
erally assume  the  control  of  the  action.  It  has 
been  held,  that  the  attorney's  consent  to  stand 
to  an  arbitration  will  bind  the  client.  (Garth. , 
412  ;  1  Salk.,  70  :  1  Bac.  Abr.,  299.)  So,  also, 
where  the  attorney  entered  a  remittitdamna  as 
to  part,  and  took  judgment  for  the  rest,  it  was 
held  regular  ;  and  that  this  need  not  be  by  the 
plaintiff  in  person.  (2  Ld.  Raym.,  1142  ;  1 
Salk.,  89.)  Indeed,  it  is  stated  as  a  doubtful 
point  in  Crary  v. Turner,  6  Johns.,  53,  whether 
the  attorney  on  record  could  not  discharge  the 
debt  without  satisfaction.  The  court  say  that, 
to  him,  "  the  law  necessarily  confides  a  pretty 
enlarged  discretion  and  control  over  the  suit. " 
The  instructions  then  were  binding  on  the 
plaintiff. 

Thirdly;  I  do  not  think  the  execution  of  the 
deed  material.  The  plaintiff  contends,  that 
this  is  an  affirmance  of  the  acts  of  Stevens  and , 
therefore,  the  defendant  is  liable.  In  the  first 
place,  there  is  no  proof  to  show  that  the  de- 
fendant *had  any  knowledge  of  the  [*745 
facts  and  circumstances,  relating  to  the  ar- 
rangement made  by  the  plaintiff  with  Stevens, 
or  that  the  sale  was  to  be  conducted  out  of  the 
usual  course.  If,  therefore,  independent  of  the 
fact  that  a  deed  was  executed,  the  defendant 
was  not  liable,  knowledge  of  the  previous  pro- 
ceedings, before  he  executed  the  deed,  ought 
to  have  been  shown.  The  act  of  executing  a 
conveyance  is  the  ordinary  act  of  the  sheriff 
after  a  sale.  It  may  be  executed  either  by  the 
sheriff  or  his  deputy.  And  so  far  as  it  is  an 
affirmation  of  anything,  it  is,  that  a  sale  has 
been  made  in  the  usual  manner.  The  mere 
execution  of  the  deed  never  can  or  ought  to  be 
considered  an  affirmance  of  acts  for  which  the 
sheriff  was  not  before  liable.  Besides,  if  the 
defendant  had  known  that  the  plaintiff  had 
made  Stevens  his  agent,  or  had  given  him  the 
instructions  proved,  it  opposed  no  ground  of 
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objection  to  the  execution  of  the  deed.  Be- 
tween the  parties,  the  course  taken  was  per- 
fectly proper,  if  they  preferred  it.  Whether  the 
sale  was  in  the  ordinary  way,  or  under  these 
special  instructions,  a  deed  would  become  nec- 
essary to  be  executed  by  the  sheriff  or  his  dep- 
uty. The  sheriff  only  required  to  be  convinced 
that  a  sale  had  been  made,  the  execution  satis- 
fled,  and  that  James  Getty  was  entitled  to  a 
deed.  These  facts  are,  undoubtedly,  affirmed; 
but  in  what  manner  payment  was  made, 
whether  to  the  plaintiff  or  his  attorney,  or  to  a 
special  agent,  or  whether  the  money  was  paid 
under  circumstances  to  render  the  sheriff  liable 
or  not,  are  questions  with  which  the  deed  has 
no  connection.  It  leaves  them  as  it  found  them, 
to  be  decided  upon  the  pre-existing  facts.  If, 
however,  the  deed  established  the  plaintiff's 
right  to  recover,  then  that  right  did  not  exist 
before  Nov.  24,  1825,  the  day  of  its  date.  This 
action  was  commenced  a  considerable  time  be- 
fore. 

The  only  remaining  question  is,  as  to  the 
legal  effect  of  the  instructions  given  to  Ste- 
vens. That  is  the  same  presented  on  a  former 
occasion.  We  then  held  that  a  sheriff  is  only 
amenable  for  the  acts  of  his  deputy  in  the  or- 
dinary execution  of  his  office.  To  see  that,  in 
this  case,  he  had  not  acted  in  that  manner,  but 
746*  j  must  be  considered  *as  the  agent  of  the 
plaintiff,  it  is  only  necessary  to  look  at  the  in- 
structions. The  $200  were  not  to  be  credited 
until  the  whole  was  paid.  Here  is  a  departure; 
for  payment  made  to  a  sheriff,  is  a  satisfaction 
pro  tanto.  Six  months  were  allowed  td  pay 
the  balance.  A  credit  ,is  unknown  in  the  law 
regulating  sheriff's  sales.  The  judgment  was 
to  stand  until  the  whole  was  paid  ;  whereas,  by 
law,  in  the  ordinary  discharge  of  the  sheriff's 
duties,  only  the  part  unpaid  would  stand  in 
force.  On  payment  of  the  balance,  a  certifi- 
cate was  to  be  given.  By  the  Statute  of  1820, 
sess.  43,  ch.  184,  sec.  1,  p.  167,  a  certificate 
should  have  been  given  at  the  time  of  sale,  and 
a  duplicate  filed  within  ten  days  after.  It  will 
not.  I  think,  be  contended  that  here  was  not 
a  departure  from  the  duties  of  a  sheriff,  in  the 
regular  discharge  of  his  official  business.  If 
there  be  a  departure  by  the  deputy,  is  the  sher- 
iff responsible?  No  proposition  is  clearer,  than 
that  the  sureties  of  the  deputy  are  not  amen- 
able beyond  the  default  of  their  principal  in 
his  official  duties.  The  conclusion  that  fol- 
lows is,  that  the  sheriff  ought  not  to  be  liable 
for  the  acts  of  his  deputy,  unless  his  redress 
against  the  deputy  and  his  sureties  is  unques- 
tionable. That  the  sheriff  is  only  answerable 
civiliter  for  the  malfeasance  or  nonfeasance  of 
his  deputies,  in  the  duties  enjoined  on  them  by 
law,  is  well  settled  by  various  authorities.  (4 
Mass.,  63  ;  2  Esp.,  591  ;  4  T.  R.,  119.) 

On  the  whole,  it  is  the  opinion  of  the  court 
that  judgment  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 

Distinguished  in-19  Hun,  617. 

Cited  in-3  Wend..  488;  15  Wend.,  580:  22  Wend., 
568 ;  1  Hill.,  659 ;  3  Hill.,  555 ;  4  Den.,  259 :  2  N.  Y.,  106 ; 
7  N.  Y.,  458 ;  10  N.  Y.,  401 ;  60  N.  Y.,  165 ;  63  N.  Y., 
419 ;  68  N.  Y.,  478  ;  69  N.  Y.,  550:  74  N.  Y.,  403;  4  Trans. 
App.,  205:  2  Lans.,  414;  11  Hun,  228,  370;  3  Barb.,  587; 
5  Barb., 290;  8  Barb.,  517  ;  32  Barb.,  326:  59  Barb.,  26, 
102 ;  15  How.  Pr.,  543 ;  11  Abb.  Pr.,  71 ;  1  Bos.,  351 ;  3 
E.  D.  S.,  98 ;  7  W.  Dig.,  263 ;  19  Am.  Dec.,  587  (4  O.,  r 
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MILLER. 

Landlord  and  Tenant — Notice  to  Quit — Neces- 
sary Before  Action  of  JSjectment  by  Landlord 
— Exceptions —  Vendor  and  Vendee. 

Notice  to  quit  is  necessary,  before  the  landlord 
can  bring  ejectment  against  bis  tenant  from  year 
to  year  or  at  will,  unless  some  act  has  been  done 
which  determines  the  tenancy ;  and  so,  generally, 
wherever  the  tenant  enters  into  possession  with  the 
assent  of  the  landlord,  no  definite  period  being  fixed 
for  the  continuance  of  the  possession. 

The  cases  on  the  subject  of  notices  to  quit,  col- 
lated and  compared  per  Savage,  Ch.  J.,  in  deliv- 
ering the  opinion  of  the  court. 

But  the  case  of  vendor  and  vendee  is  an  exception  . 
to  the  general  rule ;  though  the  latter  enter  into 
possession  under  a  contract  of  purchase,  with  the 
consent  of  the  former.  In  such  case,  the  vendor 
may  maintain  ejectment  against  the  vendee,  with- 
out a  previous  notice  to  quit. 

Citations— 9  Johns.,  35,  267  ;  6  Johns.,  46 ;  2  Cai., 
174 : 1  Johns.,  322 ;  3  Wils.,  25 ;  2  Johns.,  75 ;  3  Johns., 
422;  4  Johns.,  186,  215;  7  Johns.,  4;  10  Johns.,  335; 
13  Johns.,  106;  17  Johns.,  158;  4  Cow.,  350;  13  East, 
210,211. 

p  JECTMENT,  for  lot  No.  121,  in  the  Town 
J-J  of  Almond,  Allegany  Co. ;  tried  at  the 
circuit  in  that  county,  Sept.  25,  1826,  before 
Birdsall,  Circuit  J.,  when  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  a  case,  which  presented  two  ques- 
tions ;  one  of  which  was,  whether  the  defend- 
ant was  entitled  to  notice  to  quit. 

The  plaintiff  having  shown  at  the  trial  what 
the  judge  deemed  prima  facie  evidence  of  title 
in  the  lessor  of  the  plaintiff,  the  defendant 
proved  that  in  1818,  he  and  one  of  his  sons,  ap- 
plied to  the  lessor  of  the  plaintiff  to  obtain 
land  for  his,  the  defendant's,  three  sons,  stat- 
ing that  they  were  unable  to  pay  anything  for 
the  land  till  they  could  earn  it.  It  was  agreed, 
by  parol,  that  they  might  take  possession  of 
any  land  which  suited,  make  improvements, 
and,  when  able,  take  a  contract  for  the  pur- 
chase at  $5  per  acre.  The  land  was  to  be  di- 
vided into  three  parts,  and  each  of  the  sons  to 
take  one.  Possession  was  taken  accordingly. 
The  lessor  frequently  called  for  payments  :  but 
none  were  made.  The  possessors  improved 
the  land  to  the  value  of  $700  or  $800.  The  de- 
fendant and  his  sons  finally  refused  to  take 
contracts,  except  at  $4  the  acre.  The  defend- 
ant resided  in  a  house  on  a  part  of  the  land. 

Mr.  H.  Welles,  for  the  plaintiff,  cited  Jackson 
v.  Brian,  1  Johns.,  322. 

Mr.  Z.  A.  Lealand,  contra,  cited  1  Johns., 
322  ;  Adams,  Eject.,  114,  233  ;  10  Johns.,  335  ; 
4  Cow.,  349  ;  9  Johns.,  330;  13 East,  210  ;  Run. 
Eject..  105,  114;  5  T.  R.,  471  ;  Selw.  N.  P., 
732,  733. 

Curia,  per  SAVAGE,  Ch.  J.  I  think  &  prima 
facie  title  was  shown  in  the  lessor  of  the  plaint- 
iff; but  if  not,  it  appears  *from  the  [*748 
whole  case,  that  the  defendant  cannot  deny  the 
lessor's  title,  having  taken  possession  under 
him.  Was  he,  then,  entitled  to  notice  to  quit? 
There  is  certainly  some  confusion  in  the  books 


NOTE.— Landlord  and  tenant— Tenancy  from  year 
to  year—  W  hot  constitutes— Notice  to  quit.  See  Jack- 
son v.  Wilsey,  9  Johns.,  267,  note. 
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on  this  question;  but  it  may  be  safely  asserted 
that  notice  to  quit  is  never  necessary,  unless 
the  relation  of  landlord  and  tenant  exists.  In 
this  case  the  relation  between  the  parties  was, 
in  the  first  instance,  that  of  vendor  and  vend- 
ee. It  was  so  as  between  the  lessor  of  the 
plaintiff  and  the  sons  of  the  defendant.  There 
was  a  license,  also,  to  enter,  but  no  agreement 
to  pay  rent.  In  the  case  of  Suffern  v.  Town- 
send,  9  Johns. ,  35,  it  was  held  that  an  agree- 
ment to  purchase  did  not  amount  to  a  license 
to  enter;  and  that  the  defendant  could  not  pre- 
tend to  have  possession  in  a  higher  character 
than  a  tenant  at  will— the  purchase  of  the  prem- 
ises being  by  parol.  In  Smith  v.  Stewart,  6 
Johns.,  46,  the  plaintiff  sued  for  use  and  occu- 
pation. The  evidence  was,  that  the  defendant 
took  possession  under  a  parol  agreement  to 
purchase  at  $5  per  acre.  He  remained  in  pos- 
session 12  years.  A  deed  was  offered  him,  on 
payment  of  the  purchase  money;  and  he  prom- 
ised to  pay,  but  finally  refused,  when  the  ac- 
tion was  brought,  and  the  plaintiff  was  non- 
suited, on  the  ground  that  assumpsit  for  use 
and  occupation  would  not  lie,  unless  the  rela- 
tion of  landlord  and  tenant  existed,  founded 
upon  some  agreement  creating  that  relation; 
that  the  defendant  entered  under  a  contract 
which  might  be  enforced  in  equity;  a  contract 
for  a  deed;  but  having  broken  his  contract,  Me 
changed  himself  to  a  trespasser.  The  court 
say  the  better  opinion  is,  that  he  was  never 
strictly  a  tenant;  nor  entitled  to  notice  to  quit, 
nor  liable  to  distress,  nor  to  an  action  of  as- 
sumpsit  for  rent;  that  he  was  liable  in  another 
way,  to  be  turned  out  as  a  trespasser,  and  re- 
sponsible for  mesne  profits.  In  Jackson  v.Bradt, 
2  Cai.,  174,  decided  in  1804,  it  was  held  that  a 
mere  tenant  at  will  cannot  require  notice  to 
quit.  It  is  there  said  that  the  reservation  of  an 
annual  rent  is  the  leading  circumstance  that 
turns  leases  for  uncertain  terms  into  leases 
from  year  to  year.  The  defendant  had  leave 
749*]  to  occupy  and  possess  *the  land;  and, 
under  that  lease,  did  occupy  for  30  years;  but 
there  was  no  reservation  of  rent.  The  next 
case  is  Jackson  v.  Bryan,  1  Johns.,  322,  decided 
in  1806.  One  Norton  took  possession  in  1775, 
by  permission  of  the  owner,  who  promised  to 
pa^  for  the  improvements,  if  Norton  chose  to 
quit.  In  1786  the  property  was  sold  by  the 
Commissioners  of  Forfeitures.  The  tenant  had 
permission  from  the  new  owner  to  sell  his  im- 
provements, and  they  came  to  the  defendant 
for  $100.  This  permission  was  in  writing,  but 
contained  no  condition  nor  reservation  of  rent. 
The  defendant,  having  been  in  possession  more 
than  30  years,  refused  to  take  a  lease,  saying 
he  meant  to  keep  the  premises.  That  he 
thought  his  title  as  good  as  the  lessor's.  On 
the  trial  the  plaintiff  was  nonsuited  for  want 
of  notice  to  quit;  Tompkins,  /.,  going  the 
length  of  saying  that  a  tenant  at  will  is  entitled 
to  notice  according  to  3  Wils  ,  25.  Thompson, 
J.,  dissented.  Spencer,  J.  delivered  the  opin- 
ion of  the  court.  He  held,  that  after  so  long  an 
occupancy,  under  the  circumstances,  notice 
ought  to  be  given.  He  considered  the  land- 
lord's right  to  sue  for  use  and  occupation  equiv- 
alent to  the  reservation  of  rent.  In  this  case, 
there  was  no  contract  to  purchase,  but  a  bare 
permission  to  occupy,  without  any  terms  or 
conditions.  The  next  case  is  Jackson  v.  Laugh- 
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head,  2  Johns.,  75,  decided  in  the  same  year, 
between  mortgagor  and  mortgagee.  Living- 
ston, J., delivered  the  opinion  of  the  court.  He 
declined  considering  whether  the  mortgagor 
was  tenant  at  sufferance,  at  will,  or  for  years. 
He  laid  down  the  broad  proposition  that  no 
man  who  holds  land  by  the  owner's  consent  for 
an  indefinite  period,  ought  ever  to  be  evicted 
by  ejectment  without  notice  to  quit.  Thomp- 
son J.,  dissented;  relying  on  two  cases  in  this 
court  not  reported,  and  Jackson  v.  Bradt.  In 
Jackson  v.  Deyo,  3  Johns.,  422,  the  court  say, 
it  has  never  been  decided  that  a  notice  to  quit 
was  necessary,  unless  where  the  relation  of 
landlord  and  tenant  existed.  The  defendant 
there  claimed  under  a  contract  from  T.  L. 
Whitbeck,  having  paid  the  purchase  money. 
The  lessor  of  the  plaintiff  was  heir  of  Whit- 
beck.  *There  was  no  semblance  of  the  [*75O 
relationship  of  landlord  and  tenant.  Jackson  v. 
Green,  4  Johns.,  186,  adopts  the  same  princi- 
ple with  Jackson  v.Laughead;  that  a  mortgagor 
is  entitled  to  notice,  and  applies  it  to  the  case 
of  a  conveyance  absolute  on  its  face,  with  a  de- 
feasance. But  in  Jackson  v.  Futter,  4  Johns. , 
215,  it  was  held  that  notice  is  not  necessary  as 
against  the  assignee  of  the  mortgagor;  because 
between  him  and  the  mortgagee  there  is  no 
privity  of  contract, and  the  relation  of  landlord 
and  tenant  cannot  exist.  In  Phillips  v.  Covert, 
7  Johns.,  4,  Kent,  Ch.J.,  said, tenancies  at  will 
are  now  held  to  be  estates  from  year  to  year, 
merely  for  the  sake  of  a  notice  to  quit.  He 
probably  intended  the  remark  for  cases  of  act- 
ual or  express  tenancies  at  will;  for  such  was 
the  case  then  before  the  court.  The  persons 
under  whom  the  defendant  claimed  had  taken 
the  premises  for  no  definite  period,  but  while 
they  behaved  well  and  paid  rent.  They  had 
paid  some  rent,  and  their  names  were  entered 
in  the  rent-book  of  the  plaintiff's  agent.  This 
was  a  tenancy  at  will,  though  the  court  inti- 
mated it  would  be  a  tenancy  from  year  to  year, 
for  the  purpose  of  a  notice  to  quit.  In  Jackson 
v.  Wilsey,  9  Johns.,  267,  the  defendants  occu- 
pied more  land  than  was  covered  by  their  lease, 
for  which  excess  the  action  was  brought.  The 
court  held  a  notice  was  necessary,  on  the 
ground  that  rent  had  been  paid  as  well  for  that 
part  of  the  farm,  as  for  so  much  as  was  includ- 
ed in  the  lease.  They  also  remarked  that  in 
the  English  courts  tenant  at  will  is  entitled  to 
notice.  In  Jackson  v.  Niven,  10  Johns.,  335, 
the  defendant  held  under  a  purchase  from  the 
lessor  bv  contract  under  seal;  but  a  rent  was 
reserved,  and  had  been  paid.  The  court  held 
a  notice  necessary.  The  case  of  Jackson  v.  Aid- 
rich,  13  Johns.,  106,  presents  a  case  different 
from  the  last.  The  defendant  conveyed  the 
premises  to  one  Garrison,  and  he  to  the  lessor 
of  the  plaintiff  in  1802;  but  the  defendant  con- 
tinued in  possession,  on  what  terms  does  not 
appear.  It  appears,  however,  that  in  a  suit 
between  the  defendant  and  Garrison,  in  1814, 
long  after  Garrison  had  conveyed,  *he  [*751 
was  allowed  rent  for  the  premises;  but  the  les- 
sor of  the  plaintiff  was  not  privy  to  it.  It  was 
contended  that  a  notice  to  quit  was  necessary, 
but  ruled  otherwise ;  and  the  court  held  the  de- 
cision  right.  Thompson,  Ch.  J.,  discussed  the 
subject  at  length, and  concluded  that  there  was 
no  evidence  of  a  holding  from  year  to  year; 
and  admitting  him  to  have  been  a  tenant  at 
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•will,  he  was  not  entitled  to  notice  to  quit. 
Spencer,  J. ,  dissented,  and  laid  down  the  pro- 
position that  where  the  defendant  enters  law- 
fully into  possession,  and  by  permission  of  the 
owner,  and  has  done  no  act  hostile  to  him,  he 
cannot  be  treated  as  a  trespasser,  and  subject- 
ed to  an  action  of  ejectment  without  notice  to 
quit.  The  next  case  is  Jacksonv.  Kingsley,  17 
Johns.,  158.  The  lessor  of  the  plaintiff  held 
the  premises  under  a  lease,  paying  rent  to  Ro- 
mayne.  He  agreed  to  sell  to  one  Benton  for 
$750,  subiect  to  the  rent.  Benton  took  posses- 
sion and  died  there.  The  defendant  married 
Benton's  widow  and  lived  on  the  premises 
Spencer,  Ch.  J.,  in  delivering  the  opinion  of 
the  court,  says  the  objection  that  notice  to  quit 
ought  to  have  been  given  is  untenable.  The 
relation  of  landlord  and  tenant  never  existed 
between  these  parties.  As  between  them,  it 
was  an  agreement  to  sell;  and  in  such  case  no- 
tice is  unnecessary;  and  he  cites  3  Johns., 422, 
and  13  Johns.,  106. 

In  England  the  rule  in  relation  to  a  purchas- 
er seems  to  be  different.  There  a  tenant  at  will 
is  entitled  to  notice,  and  Ld.Ellenboroughsaid, 
that  after  the  lessor  had  put  the  defendant  into 
possession,  he  could  not,  without  a  demand  of 
possession,  and  a  refusal  by  the  defendant,  or 
some  wrongful  act  by  him  to  determine  his 
lawful  possession,  treat  the  defendant  as  a 
wrong-doer  and  trespasser,  as  he  assumes  to  do 
by  the  action  of  ejectment.  (13  East,  210,  211.) 

The  general  rule  here  is,  that  tenancies  at  will 
are  to  be  considered  tenancies  from  year  to 
year,  merely  for  the  sake  of  a  notice  to  quit  (4 
Cow.,  350);  but  this  seems  to  be  subject  to  the 
exception  of  a  tenancy  at  will  created  by  an 
entry  under  a  contract  to  purchase.  In  all  the 
752*1  cases  of  this  *description  which  I  have 
found  in  our  books,  notice  has  been  held  to  be 
unnecessary. 

In  this  case  every  reasonable  notice  was  given 
except  a  formal  notice  to  quit.  The  lessor  re- 
peatedly called  for  payment,  which  was  de- 
clined on  the  ground  of  inability,  though  the 
improvements  are  valued  at  $700  or  $800. 
Whether  notice  shall  be  given  or  not,  is  mere 
matter  of  practice ;  and  it  seems  reasonable  that 
it  should  be  given  in  all  cases  where  the  tenant 
occupies  with  the  permission  of  the  landlord, 
for  an  indefinite  period,  and  does  not  act  hos- 
tile to  the  landlord.  But  the  case  of  a  contract 
to  sell  seems  to  have  been  uniformly  considered 
an  exception.  No  notice  was  necessary,  there- 
fore, and  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in-5  Wend.,  29  16  Wend.,  406;  49  N.  Y.,  33; 
3  Barb.,  580  ;  7  Barb.,  76 ;  41  Barb.,  86 ;  47  Barb.,  169  ; 
53  Barb.,  167 ;  24  Cal..  145 :  42  Mo.,  289 ;  33  N.  J.  L.,  534; 
10  Am.  Rep.,  325,  336  (49  N.  Y.,  24). 
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Where  one  delivers  personal  property  to  another, 
to  be  returned  after  a  certain  time,  at  the  expira- 
tion of  the  term,  the  same  identical  property  re- 
verts to,  and  the  title  is  in  the  bailor ;  ana  he  may 
take  it  from  one  having  a  wrongful  possession 
without  being  liable  to  an  action  of  trespass. 

Otherwise,  where  the  contract  of  the  bailee  is 
either  in  the  alternative,  to  return  the  property 
bailed  or  deliver  property  of  the  same  kind  and  qual- 
ity ;  or  where  the  contract  is  to  do  the  latter  only. 
In  either  of  these  cases,  the  obligation  on  the  part 
of  the  bailee  rests  in  contract ;  and  till  he  actually 
make  the  delivery,  though  the  term  has  expired,  the 
bailor  has  no  vested  interest  in  the  property.  The 
letting  is  not  properly  a  bailment,  but  operates  as  a 
sale,  and  the  right  of  the  bailor  is  a  chose  in  action 
only.  And  see  note  a  to  this  case.  Semh.  Seymour 
v.  Brown,  19  Johns.,  44,  is  overruled.  Id. 

But  on  the  delivery  of  the  Identical  property,  or 
other  property,  to  the  bailor,  in  satisfaction  of  the 
contract,  ne  has  a  vested  interest  in  possession  in 
the  specific  property  delivered. 

The  declarations  or  admissions  of  a  vendor  of  per- 
sonal property,  though  made  before  sale,  are  not 
evidence  against  the  vendee ;  but  the  vendor  should 
be  called  as  a  witness. 

Where  a  witness  is  interested  against  the  party 
calling  him,  he  is  competent. 

Possession,  though  tortious,  is  sufficient  to  main- 
tain trespass  against  a  stranger  who  devests  such 
possession. 

Where  one  having  possession  of  personal  property 
delivered  it  to  another  who  claimed,  but  had  no 
right  to  it  upon  his  agreement  to  see  L.and  negotiate 
about  the  title,  which,  on  obtaining  possession  he 
refused  to  do,  but  claimed  and  used  the  property  as 
his  own ;  held,  that  trespass  lay  against  him  at  the 
suit  of  the  one  from  whom  he  so  obtained  the  prop- 
erty. 

Citations— 11  Johns.,  185 ;  5T.  R.,  412:  14  Johns., 
265. 

ON  ERROR  from  the  Court  of  C.  P.,  of  the 
County  of  Washington.  The  errors  as- 
signed were  founded  on  exceptions  taken  at  the 
trial  in  the  court  below,  Mar.  4,  1824,  and 
which  came  here  on  a  bill  of  exceptions  pre- 
senting, in  connection  with  the  record,  these 
facts:  The  action  in  the  court  below  was  tres- 
pass by  West,  against  Hurd,  for  taking  a  num- 
ber of  sheep.  The  plaintiff  below  proved  on 
*the  trial,  that  Mar.  27,  1822,  he  pur-  [*753 
chased  23  sheep  of  Gideon  Dayton,  and  gave 
his  note,  which  was  immediately  transferred 
by  Dayton  to  Robert  I.  Law  in  part  payment 
of  a  debt.  At  the  time  of  the  purchase,  the 
sheep  were  on  a  farm  in  Sandgate,  which  Law 
had  bought  of  Daniel  Dayton.  The  sheep 
were  taken  to  the  farm  of  the  plaintiff  below. 
John  Stewart  testified  that  none  of  them  TOere 
more  than  two  years  old. 

In  Apr.,  1822,  the  plaintiff  below  sold  18 
of  the  sheep  to  K.  West.  While  they  were  en- 
gaged in  driving  the  sheep  towards  the  Village 
of  Salem,  the  defendant  below  met  them,  and 
claimed  the  sheep  as  his  property.  K.  West 
thereupon  gave  up  his  bargain  with  the  plaint- 
iff below  ;  and  it  was  then  agreed  between  the 
plaintiff  and  defendant  below  that  the  sheep 
should  be  taken  back  and  united  with  the  other 
five  which  had  been  left  on  the  farm  ;  that  the 
parties  should  call  on  Law;  and  that  the  de- 
fendant below  should  do  something  by  which 
the  plaintiff  would  not  be  the  loser.  The  agree- 
ment between  the  plaintiff  below  and  Dayton 
was,  that  the  former  should  not  pay  for  the 
sheep  unless  he  could  hold  them.  It  also  ap- 
peared that  the  plaintiff  below  forbade  the  de- 
fendant below  taking  the  sheep.  The  defend- 
ant below,  after  proceeding  part  of  the  way  to 
Law's  refused  to  go  on,  but  took  5  sheep  out  of 
the  barn  of  the  plaintiff  below  and  drove  them 
away  together  with  the  other  18. 
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The  defendant  below  submitted  to  the  court 
whether  trespass  would  lie  upon  these  facts, 
and  moved  for  a  nonsuit;  which  being  over- 
ruled, he  excepted. 

The  defendant  below  proved  by  Thompson 
Hurd  that  in  the  year  1819  or  1820,  in  the  fall, 
the  defendant  below  let  to  Daniel  Dayton,  of 
Sandgate,  a  number  of  sheep  for  one  year,  for 
a  pound  of  wool  a  head  ;  and  was  to  have  the 
same  sheep,  or  sheep  of  as  good  quality,  re- 
turned in  case  any  died. 

Daniel  Dayton  left  the  country  about  the  time 
the  plaintiff  below  purchased,  shortly  before 
which,  the  defendant  below  started  to  go  to  his 
754*]  house  and  settle  with  *him  and  get  the 
sheep  kept.  Gideon  Dayton  moved  into  Daniel 
Dayton's  house,  but  absconded  about  the  1st 
of  April,  1822.  The  defendant  below  went  for 
the  sheep  to  Gideon  Dayton's,  found  he  had 
absconded,  and  hearing  that  the  plaintiff  be- 
low had  purchased  the  sheep,  he  proceeded  and 
overtook  the  plaintiff  below  with  the  18  on  his 
way  to  Salem. 

Shortly  before  Gideon  Dayton  made  the  sale, 
he  informed  S.  Thomas  that  there  were  then  on 
the  farm  in  Sandgate  23  sheep  which  belonged 
to  the  defendant  below;  that  they  had  formerly 
been  let  to  Daniel  Dayton,  and  that  the  defend- 
ant below  had  left  them  there  to  be  kept  for  a 
short  time.  That  if  he  concluded  to  go  away 
he  meant  to  sell  the  sheep. 

Alanson  Hurd  testified  that  in  1820  the  de- 
fendant below  let  to  Daniel  Dayton  23  sheep, 
for  one  year;  and  when  that  year  was  ended, 
he  let  them  for  another  year,  for  a  pound  of 
wool  a  head;  and  was  to  have  the  same  num- 
ber of  sheep,  and  of  as  good  quality  returned. 

A  few  weeks  before  Gideon  Dayton  abscond- 
ed, he  came  to  the  house  of  the  defendant  be- 
low and  wished  him  to  come  and  settle  with 
him  (D.)  for  keeping  the  sheep. 

The  court  charged  the  jury,  that  unless  they 
were  satisfied  from  the  evidence,  that  the  sheep 
sold  by  Gideon  Dayton  were  the  same  identi- 
cal sheep,  which  the  defendant  below  formerly 
let  to  Daniel  Dayton,  the  plaintiff  below  was 
entitled  to  recover.  The  defendant  below  ex- 
cepted to  the  charge. 

Verdict  for  the  plaintiff  below. 

Mr.  J.  Wttlard,  for  the  plaintiff  in  error.  Tres- 
pass would  not  lie.  West  gave  up  the  sheep  to 
Hurd  voluntarily.  Even  a  refusal  to  deliver 
the  sheep  on  demand,  would  not  have  entitled 
to  the  action.  It  would  have  been  a  bare  non- 
feasance  for  which  trespass  does  not  lie.  (7 
Com.  Dig.,  Day  ed., Trespass,  D;  1  Ld.  Raym., 
188;  12  Johns.,  348;  6  Cow.,  112.)  There  was 
no  fraud  in  obtaining  possession.  West,  in 
755*]  effect,  admitted  our  right.  *(3  Stark. 
Ev.,  1444;  1  T.  R.,  480.)  The  sheep  were  given 
up  under  an  agreement.  If  this  was  violated, 
the  remedy  should  have  been  by  assumpsit. 

But  the  weight  of  testimony  was  decisive  that 
the  property  belonged  to  Hurd. 

The  court  misdirected  the  jury.  The  ques- 
tion was,  whether  the  sheep  were  Kurd's  or 
West's.  The  question  of  identity  was  one  of 
evidence,  not  of  right.  If  the  sheep  were  Hurd's 
though  not  the  same  he  first  let  to  D.  Dayton, 
he  was  entitled  to  hold  them.  The  testimony 
showed  that  Hurd  had  taken  the  sheep  back  or 
other  sheep  in  lieu  of  them,  and  left  them  with 
G.  Dayton  a  short  time  to  be  kept.  The  jury 
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might  well  have  believed  the  sheep  to  be 
Hurd's,  though  not  the  identical  sheep  let  to 
Dayton. 

Jar.  D.  Russell,  contra.  Trespass,  no  doubt, 
was  the  proper  action.  It  is  always  so  where 
possession  is  delivered  for  one  purpose,  but 
abused  to  another.  The  right  of  possession  in 
the  plaintiff  is  sufficient. 

The  question  of  identity  has  been  passed  on 
by  the  jury,  under  a  charge  fairly  submitting 
the  question.  The  weight  of  evidence  is  not 
to  be  examined  here,  but  if  examined,  will  be 
found  in  favor  of  the  plaintiff  below. 

There  was  no  evidence  on  the  trial  to  war- 
rant a  belief  that  the  sheep  in  question  had 
been  delivered  by  either  of  the  Daytons  to  the 
defendant  below.  Nor  was  a  pretense  of  that 
kind  set  up  on  the  trial. 

Curia,  per  WOODWORTH,  J.  There  was  no 
well  founded  objection  to  the  form  of  the  ac- 
tion. The  plaintiff  did  not  consent  to  the  tak- 
ing, but  forbade  it.  It  is  true  there  is  the  ap- 
pearance of  a  negotiation,  commenced  respect- 
ing the  property,  in  which  it  was  agreed  to  call 
on  Law  ;  but  this  was  not  carried  into  effect, 
by  reason  of  the  refusal  of  the  defendant  be- 
low. Thus  the  parties  were  left  in  the  same 
situation  as  before  the  proposition  was  made. 
At  most,  it  was  only  the  incipient  step  towards 
an  accommodation  ;  and,  of  itself,  was  neither 
an*  acknowledgment  of  *right  in  the  de-  [*756 
fendant  below,  nor  permission  to  take.  The 
decision  of  the  court  below  on  this  point  was 
not  erroneous. 

In  order  to  test  the  correctness  of  the  charge, 
it  is  necessary  to  examine  the  facts  before  the 
court,  upon  which  it  was  given. 

The  plaintiff  below  was  entitled  to  recover 
unless  the  defendant  below  made  out  a  good 
title  to  the  property  taken.  This  will,  in  some 
measure,  depend  on  the  contract  of  letting. 
It  seems  to  me,  the  first  question  was,  whether 
the  identical  sheep,  if  they  survived,  were  to 
be  returned,  or  the  same  number  of  sheep,  and 
of  as  good  quality.  In  the  first  case  the  title 
would  still  have  continued  in  the  defendant  be- 
low, with  the  right  to  assert  it  when  the  period 
of  letting  expired.  There  was  no  proof  that 
any  of  the  sheep  died.  If  the  terms  of  the  let- 
ting were  as  in  the  second  case,  or  in  the  alter- 
native, the  right  of  the  defendant  below  rested 
in  contract;  fcfrhe  was  not  authorized  to  claim 
the  identical  sheep.  He  had  given  Dayton  the 
right  of  returning  any  other  sheep  of  the  same 
quality,  and  this  right,  consequently,  allowed 
Daniel  Dayton  to  dispose  of  the  sheep  let,  and 
substitute  others  of  the  same  quality.  The  de- 
fendant below  was  bound  to  make  out  prop- 
erty in  the  subject.  A  claim  to  be  compen- 
sated by  the  delivery  of  23  sheep,  or  damages, 
if  that  was  omitted,  will  not  suffice  to  justify 
the  taking  (a).  The  jury  was  called  on  to  de- 
cide *what  was  the  contract  entered  [*757 

(a)  This  position  goes  upon  a  distinction  in  the  law 
of  bailments,  which  has  been  somewhat  obscured  by 
a  recent  decision.  If  the  identical  sheep  were  to 
have  been  returned,  it  was  the  simple  case  of  the 
locatio  rei,  a  kind  of  lease  of  personal  property,  at  a 
rent,  for  a  term,  after  which  the  property  in  the 
thing  reverts,  as  it  were,  to  the  lessor.  In  such  case 
the  identical  property  belongs  to  the  bailor,  who 
may  maintain  trover  for  it,  or  detinue  for  the  spe- 
cific thing,  as  a  reveraioner  may  sue  for  the  specific 
land  after  the  term  has  expired.  In  such  a  case,  if 
the  bailee  exercise  ordinary  care  of  the  thing,  he  is 
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into  between  the  defendant  below  and  Daniel 
Dayton.  The  conclusion  was  to  be  drawn  from 
conflicting  evidence.  If  the  sheep  were  to  be 
the  same  before  let,  and  the  period  for  which 
they  were  let  had  expired  (about  which  the  evi- 
dence was  contradictory),  then  it  follows,  that 
the  plaintiff  below  was  not  entitled  to  recover. 
This  part  of  the  charge,  however,  cannot  well 
be  complained  of  by  the  defendant  below  ;  for 
it  was  more  favorable  to  him  than  he  had  a 
right  to  expect.  It  will  be  recollected  that 
Stewart  testified  none  of  the  sheep  were  more 
758*]  than  two  years  old.  If  *this  be  so,  they 
could  not  be  the  same  sheep  let  two  years  be- 
fore ;  and  if  Alanson  Kurd  stated  the  time  of 
letting  correctly  as  in  1820,  the  right  of  the  de- 
fendant below  had  not  accrued.  Had  the  court 
stated  to  the  jury  the  evidence  bearing  on  the 
question  of  identity,  and  that  going  to  show 
that  even  if  these  were  the  same  sheep,  it  was 
not  clear  that  the  term  of  letting  had  not  ended, 
I  think  the  charge  would  have  been  more  cor- 
rect. As  it  is  now  the  mere  identity  is  held  to 
be  sufficient,  which  might  or  might  not  be,  de- 
pending on  the  view  the  jury  should  take  of  the 
evidence  upon  the  points  to  which  I  have  ad- 
verted. But  it  was  the  plaintiff  below  who  with 
more  propriety  might  object  to  this  part  of  the 
charge.  It  is  no  ground  for  the  defendant  be- 
low to  object.  If  erroneous,  it  was  most  favor- 
able to  him,  and  he  had  the  benefit  of  it. 

The  residue  of  the  charge  is,  substantially, 
that  the  plaintiff  below  was  entitled  to  recover, 
if  the  sheep  were  not  the  same  lot.  This  part 
is  also  correct,  unless  there  is  another  question 
connected  with  it,  and  arising  from  the  evi- 
dence, that  ought  to  have  been  submitted  to  the 
}'ury,  the  finding  of  which  favorably  to  the  de- 
endant  below,would  leave  the  question  wheth- 
er the  sheep  taken  were  the  same  or  not,  an  im- 
material inquiry. 

I  admit  that,  in  considering  this  point,  it  is 
unimportant  whether  the  contract  was  to  return 

not  responsible  though  it  perish.  But  it  is  otherwise 
in  the  second  case  put  by  Judge  Wqodworth,  where 
the  bailee  is  to  return  another  article  of  the  same 
kind,  or  has  an  option  to  return  the  same  or  another. 
The  property  then  passes :  it  is  the  case  of  sale  or 
exchange ;  the  original  owner  acquires  a  property 
in  the  price  ;  while  all  his  interest  is  gone  in  the 
specific  thing ;  and  no  action  will  lie  except  assump- 
sit  for  the  price,  until  the  thing  to  be  delivered  in 
compensation,  has  been  so  delivered,  or  tendered. 
It  is  a  case  of  payment ;  not  a  reversion.  It  is  like 
Barns  v.  Graham,  4  Cow.,  452,  where  Savage  Ch.  J., 
has  very  aptly  defined  the  rights  and  duties  of  the 
parties.  I  said  this  distinction  was  obscured  by  a 
late  decision.  I  allude  to  Seymour  v.  Brown  19 
Johns.,  44.  The  defendants  agreed,  that,  for  every 
5  bushels  of  wheat  the  plaintiffs  should  deliver  at  the 
defendants'  mill,  they  (the  defendants)  would  de- 
liver in  exchange,  one  barrel  of  flour.  The  wheat 
delivered  was  consumed  by  fire,  with  the  defend- 
ants' mill ;  and  there  being  no  negligence,  they  were 
holden  not  liable  on  their  agreement  to  deliver  the 
flour ;  the  court  deciding  that  it  was  a  case  of  bail- 
ment (locatvi  operisfacieiuli).  Among  the  very  few 
errors  of  the  court  who  decided  that  case,  we  may 
now.without  incurring  the  imputation  of  arrogance 
perhaps  be  warranted  in  pronouncing  this  one.  It 
varies  from  the  decision  in  the  principal  case,  and 
stands  opposed  to  Sir  William  Jones,  the  great  ora- 
cle of  the  law  of  bailments.  See  Jones,  Bailm.,  3d 
ed.,  108,  whose  doctrine  is  also  correctly  cited  by 
Spencer,  C7i.  J..  in  Seymour  v.  Brown,  19  Johns.,  47. 
The  doctrine  of  Jones  will  be  found,  in  substance 
precisely  that  of  the  principal  case :  that  if  the  con- 
tract was,  to  return  the  same  number  of  sheep ;  or 
if  it  was  alternative,  i.  e.,  the  same  sheep  or  the  same 
number ;  and  not  absolute  to  return  the  same  sheep, 
there  was  the  right  of  returning  other  sheep ;  Day- 
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the  identical  sheep,  or  others  of  the  same  qual- 
ity ;  for,  in  either  case,  the  defendant  below 
had  no  right  to  them.  It  was,  however,  com- 
petent for  Daniel  Dayton  to  return,  and  for 
the  defendant  below  to  accept  any  sheep  in  sat- 
isfaction of  the  contract.  Is  there  any  evidence 
bearing  on  this  point  sufficient  to  go  to  the  jury  ? 
If  there  is,  their  attention  should  have  been 
called  to  it ;  for  it  cannot  be  doubted,  that  if, 
in  fact,  Daniel  Dayton  returned  the  sheep  in 
question  to  the  defendant  below,  or  delivered 
them  on  the  farm  to  Gideon  Dayton  as  the  prop- 
erty of  the  defendant  below,  and  he  recognized 
that  act  by  accepting  the  delivery,  the  right  of 
property  in  the  defendant  below  became  per- 
fect. I  think  it  highly  probable  that  such  was 
the  course  of  the  transaction,  but  I  am  not  at 
liberty  to  indulge  in  *conjectures.  Is  [*759i 
there  legal  evidence  of  this  ?  All  that  appears 
is,  that  the  sheep  were  on  the  farm  Law  pur- 
chased of  Daniel  Dayton  ;  but  there  is  no  evi- 
dence that  the  latter  did  any  act  for  the  transfer 
or  the  delivery  to  the  defendant  below,  or  that 
he  directed  it  to  be  done. 

The  declarations  of  Gideon  Dayton,  before 
he  sold  the  sheep,  that  they  belonged  to  the  de- 
fendant below  ;  that  they  were  left  by  him  to 
be  kept,  and  had  formerly  been  let  to  Daniel 
Dayton,  if  legal  evidence,  would  well  warrant 
the  inference  that  the  defendant  and  Daniel 
Dayton  had  made  a  settlement  on  some  terms, 
and  that  the  same  sheep,  or  others  in  their  place, 
had  been  returned.  But  these  declarations  can- 
not affect  the  rights  of  the  plaintiff  below,  al- 
though a  purchaser  subsequently  (b)  ;  enough 
not  appearing  to  implicate  him  in  the  fraudu- 
lent act  of  the  vendor.  The  plaintiff  below  can- 
not avail  himself  of  the  declarations  of  Gideon 
Dayton  ;  neither  can  the  defendant  below.  If 
Gideon  Dayton  was  interested,  it  was  against 
the  defendant  below,  which  was  no  objection 
to  his  (G.  D's.)  competency  as  a  witness  for  the 
defendant  below.  Where  one  is  competent  as  a 

ton  might  sell  the  identical  sheep,  and  substitute 
others.  Hence  it  is  inferred  that  the  property  o£the 
original  owner  had  passed  from  him.  Jones  says : 
"It  may  also  be  proper  to  mention  the  distinction 
between  an  obligation  to  restore  the  specific  things, 
and  a  power  or  necessity  of  returning  others  equal 
in  value.  In  the  first  case,  it  is  a  regular  bailment; 
in  the  second  it  becomes  a  debt."  In  the  latter  case, 
he  considered  the  whole  property  transferred.  I 
observe,  also,  that  the  late  Chancellor  Kent,  in  his 
2  Commentaries,464,  speaking  of  Seymour  v.  Brown, 
says, "  the  decision  was  not  conformable  to  the  true 
and  settled  doctrine."  He  adopts  that  of  Jones. 
The  opinion  of  the  court  in  Slaughter  v.  Green,  1 
Randolph,  3,  looks  somewhat  like  supporting  Sey- 
mour v.  Brown,  but  the  case  was  dissimilar.  Writ- 
ten receipts  were  given  for  the  wheat,  to  be  ground; 
and  the  defendants'  control  over  it  was  plainly  qual- 
ified, though  the  custom  of  the  country,  in  ref- 
erence to  which  it  was  receipted,  warranted  the1 
mixing  of  it  with  the  wheat  of  others  received  on 
the  like  terms.  The  limitation  in  the  receipt  was 
considered  by  the  court  as  importing  a  bailment, 
and  not  an  exchange  for  flour. 

(b)  Starkie,  in  his  Treatise  on  Evidence,  says  the 
"  admission  of  an  owner  is  sometimes  evidence 
against  one  who  claims  through  him.  "  (4  Stark. 
Ev.,  48.)  This  seems  to  be  an  exception  to  the  gen- 
eral rule,  which  is,  I  apprehend,  against  receiving 
the  admission  of  a  vendor  to  affect  the  rights  of  a 
vendee,  though  such  admissions  be  made  previous 
to  the  sale.  In  trespass  debonis  asportatis,  by  Ivat 
against  Finch  and  another,  the  defendants  claimed 
that  they  had  rightfully  taken  the  goods  in  ques- 
tion upon  a  heriot  custom,  as  the  goods  of  Alice 
Watson,  deceased,  the  tenant ;  and  the  only  ques- 
tion was,  whether  she  owned  them  at  the  time  of 
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witness  for  the  party,  the  latter  cannot  avail 
himself  of  the  confessions  of  the  former.  (11 
Johns.,  185.)  So  also  subsequent  declarations 
76O*)  by  a  *party  to  the  sale  of  property, 
which  go  to  take  away  a  vested  right  are  not  al- 
lowable. (5  T.  R,  412.)  The  confessions  and 
declarations  of  parties,  to  the  prejudice  of  the 
rights  of  third  persons,  are  insufficient.  (14 
Johns.,  265). 

The  fact  that  the  defendant  below,  about  the 
time  that  Daniel  Dayton  went  away,  started  to 
go  to  his  house  to  settle  with  him  and  to  get  the 
sheep  kept,  is  a  circumstance  which,  connected 
with  others,  might  be  material ;  but,  alone, 
proves  nothing  in  relation  to  an  actual  settle- 
ment, and  a  return  of  the  sheep.  So,  also,  the 
fact  that  Gideon  Dayton  called  and  wanted  the 
defendant  below  to  come  and  settle  with  him 
for  the  keeping  of  the  sheep,  does  not  touch  the 
question  whether  Daniel  Dayton  had  delivered 
them.  The  claim  of  Gideon  Dayton  was  solely 
for  the  keeping,  which  might  have  existed 
against  the  defendant, although  he  had  not  been 
the  owner. 

I  am,  therefore,  inclined  to  think  there  was 
no  evidence  to  support  the  proposition  that  the 
sheep  in  question  had  ever  been  set  apart  by 
Daniel  Dayton  for  the  defendant  below,  or  any 
act  done  by  the  former  to  make  a  delivery.  If 

1  am  correct,  in  this  view,  it  follows  that  the 
charge  was  warranted  ;  and  if  these  were  not 
the  identical  sheep  let  to  Daniel  Dayton,  the 
761*]  plaintiff  ought  to  recover;  for  in  *that 
case,  if  it  be  admitted  that  he  purchased  of  a 
person  having  no  title,  his  possession  could  not 
rightfully  be  devested  by  a  stranger  and,  conse- 
quently, the  judgment  below  must  be  affirmed. 

Judgment  affirmed. 

Commented  on— 8  Wend.,  492. 

Denied— 3  Rawle.,  450. 

Doubted-1  Hill,  612. 

Followed— 2  Chand.  (Wis.),  167. 

Cited  in— 3  Wend.,  500 ;  8  Wend.,  491 ;  12  Wend., 
164 ;  21  Wend.,  85 ;  1  Hill,  613 ;  3  Hill,  31 ;  7  Hill,  369 ; 
9  Paige,  312 :  Hoffm.,  552;  2  N.  Y.,  157 ;  4  N.  Y.,  85; 
6N.  Y.,71;  25  N.  Y.,  350;  3  Hun.,  322;  IBarb.,  234; 

2  Barb.,  524 ;  5  Barb.,  284,  518 ;  6  Barb.,  77  ;  14  Barb., 
213 ;  21  Barb.,  330 ;  35  Barb.,  299 ;  37  Barb.,  261 ;  2  T. 
&  C.,  382;  19  How.  Pr.,  485;  8  Bos.,  86;  5  Leg. 
Obs.,  337. 

See— 12  N.  Y.,  118;  55  111.,  49;  26  Am.  Dec.,  550  (11 
Me.,  414) ;  30  Am.  Dec.,  668  (4  Blackf.,  445) ;  33  Am. 
Dec.,  630  (16  Me.,  17) ;  34  Am.  Dec.,  214 ;  42  Am.  Dec., 
69,  70. 

ROCKWELL  v.  ADAMS. 
Practical  Location  of  Boundaries — Not  Neces- 
sary that  Parties  should  Know  Effect —  What 
Amounts  to — Acquiescence. 

her  death.  To  prove  that  she  did  not,  it  was  held 
that  the  plaintiff  might  show  her  declaration  made 
sometime  before  her  death,  that  she  had  sold  them 
to  him.  Mansfield,  Ch.  J.,  said  the  admission  was 
against  her  interest ;  and  ;had  the  action  been  by 
the  plaintiff  against  her,  the  admission  would  clear- 
ly be  evidence ;  and  ought,  therefore,  to  be  received 
against  the  defendants  whose  right  depended  upon 
her  title.  1  Taunt.,  141.  The  principle  stated  here 
is  broad  enough  to  let  in  such  an  admission,  gener- 
ally, against  all  claiming  under  an  owner  of  person- 
al property,  if  the  admission  be  ma'de  previous  to 
the  time  when  the  title  of  the  claimant  accrued. 
But  the  case  itself  is  of  an  admission  by  a  deceased 
owner.  Her  testimony  could  not  be  obtained ;  and 
her  admission  was,  therefore,  to  be  received  as  the 
next  best  evidence.  That  such  was  the  principle  of 

NOTE. — Location  of  boundaries.  See  Jackson  v- 
Dysling,  2  Cai.,  198,  note ;  Jackson  v.  Tallmadge  4> 
Cow.,  450,  note;,  , 
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A  practical  location  by  a  party,  or  his  recognition 
of  a  line  giving  him  less  land  than  the  actual 
courses  and  distances  in  his  deed,  may  be  valid, 
though  he  do  not  know  at  the  time  that  it  will  have 
such  an  effect. 

To  bind  him,  there  need  not  be  an  express  agree- 
ment. Acquiescence  for  a  length  of  time  is  evi- 
dence of  such  agreement ;  and  where  the  line  has 
been  acquiesced  in,  for  a  great  number  of  years  by 
all  the  parties  interested,  it  is  conclusive  evidence 
of  an  agreement  to  the  line. 

Citations— 1  Cai.,  363;  3  Johns.,  8.  269;  7  Johns., 
245 ;  8  Johns.,  367 ;  9  Johns.,  100 ;  17  Johns.,  29. 

T)  EPLEVIN  for  saw-logs;  tried  at  the  War- 
J-V  ren  Circuit,  June  21,  1825,  before  Duer, 
Circuit  J. 

The  logs  in  question  were  of  trees  felled  by 
the  defendant  on  uninclosed  timber  land, 
which  the  plaintiff  claimed  as  his  own.  And 
the  dispute  related  to  the  dividing  line  between 
the  parties,  as  described  in  conveyances  to 
each.  The  plaintiff  contended  that  the  defend- 
ant was  precluded  from  disputing  the  line  to 
which  the  former  claimed,  on  the  ground  that 
the  defendant  had,  by  various  acts  of  practical 
location  and  recognition,  established  the  line 
set  up  by  the  plaintiff  as  the  true  partition 
line  between  the  parties.  There  was  also  a 
question  whether  the  defendant  knew  at  the 
time,  that  the  location  would  diminish  the 
quantity  of  land  which  he  might  otherwise 
claim  under  his  conveyance,  according  to 
courses  and  distances. 

It  is  not  necessary  to  state  the  case  further, 
as  the  only  law  question  passed  upon  -by  the 
Bench,  related  to  the  charge  of  the  judge  to 
the  jury  upon  the  point  of  location.  He 
charged,  that  if  the  defendant  had  fixed  upon 
a  line,  with  a  full  knowledge  of  his  rights, 
short  of  that  which  his  deed  would  give  him, 
such  deliberate  location  would  regulate  and 
control  his  grant,  and  he  would  not  be  permit- 
ted afterwards  to  extend  it  beyond  the  limits  of 
his  actual  location.  If  he  had  agreed  to  the 
line  set  up  by  the  plaintiff  as  the  true  line,  he 
must  be  bound  by  such  agreement,  and  the 
verdict  should  be  for  the  plaintiff;  but  if  the 
jury  should  find  that  no  line  had  been  agreed 
upon,  they  must  ascertain  the  boundary  upon 
other  principles. 

The  jury  found  for  the  defendant. 

Mr.  R.  Weston,  for  the  plaintiff,  moved  for 
a  new  trial. 

*Mr.  D.  Russell,  contra.  [*762 

Curia,  per  SUTHERLAND,  J.  The  jury,  I 
think,  would  naturally  infer  from  the  charee, 
that  though  the  defendant  had,  in  the  first 
place,  established,  and  subsquently,  uniformly 

that  case,  is  the  more  probable  from  a  previous  Nisi 
Prius  decision  (Duckham  v.  Wallis,  5  Esp.,  252),  with 
which  it  would  otherwise  be  at  war.  That  was  an 
action  by  the  indorsee  against  the  acceptor  of  a  bill 
of  exchange.  It  was  indorsed  by  Evans,  the  holder, 
when  over  due ;  so  that  Evans  stood  as  vendor,  and 
the  plaintiff  as  vendee,  claiming  no  more  than 
Evan's  rights.  This  was  admitted ;  and  to  show 
that  the  defendant  had,  while  Evans  owned  the 
bill,  discharged  and  settled  it  with  him  in  account, 
his  (Evans')  declarations  were  offered  in  evidence 
against  the  plaintiff.  Ld.  Ellenborough  held  the  evi- 
dence inadmissible.  He  said  the  fact  of  the  bill  hav- 
ing been  paid  when  due,  and  settled  in  account,  was 
easily  proved  by  calling  Evans  himself,  or  by  the 
evidence  of  third  persons.  But  what  Evans  said 
was  not  the  best  evidence,  when  he  himself  could  be 
called.  It  would  be  making  the  declarations  of  a 
third  person  evidence  to  affect  the  plaintiff's  title, 
when  that  party  was  not  on  the  record  and,  there- 
fore, could  not  be  received, 
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recognized  the  line  set  up  by  the  plaintiff,  yet 
if  he  was  ignorant  at  the  time,  that  it  would 
give  him  short  of  what  his  deed  would  war- 
rant, he  was  not  bound  to  abide  by  it,  unless  he 
had  expressly  agreed  so  to  do. 

Now  I  apprehend  that  it  is  not  necessary,  in 
order  to  make  an  actual  practical  location  con- 
trol the  courses  and  distances  in  a  deed,  that 
the  party  making  such  location,  or  subsquent- 
ly  recognizing  it,  should,  in  all  cases,  know 
that  the  effect  of  it  would  be  to  give  him  less 
land  than  he  would  otherwise  be  entitled  to; 
nor  that  there  should  be  an  express  agreement 
to  abide  by  such  line.  An  acquiescence  for  a 
length  of  time  is  evidence  of  such  agreement. 
Where  the  line  has  been  acquiesced  in  for  a 
great  number  of  years  by  all  the  parties  inter- 
ested, it  is  conclusive  evidence  of  an  agreement 
to  that  line;  as  in  Jackson  v.  Bowen,  1  Cai., 
363;  Jackson  v.  Vedder,  3  Johns.,  8,  and  Jack- 
son v.  Dieffendorf,  3  Johns.,  269.  In  each  of 
these  cases  erroneous  locations  had  been  made, 
and  they  had  been  acquiesced  in  (not  with 
a  full  knowledge  that  they  were  erroneous, 
but  under  a  belief  that  they  were  correct)  for 
from  30  to  40  years;  and  the  court  held  all  the 
parties  concluded.  Va"n  Ness,  «/.,  in  Jackson 
v.  Ogden,  7  Johns.,  245,  thus  states  the  prin- 
ciple applicable  to  this  subject-  "When  two 
persons  already  having  a  title,  have  settled  the 
line  of  division  between  them,  or  where  one 
having  title  has  made  an  actual  location  ac- 
cording to  what  he  supposed  to  be  his  true  line, 
and  his  neighbors  have  acquiesced  in  such  lo- 
cation, for  a  considerable  length  of  time,  the 
boundary  thus  established  shall  remain  undis- 
turbed." He  dissented  from  a  majority  of  the 
court  in  that  case,  because  he  supposed  they 
went  beyond  the  rule  which  he  thus  laid  down. 
(And  see  8  Johns.,  367;  9  Johns.,  100;  17 
Johns.,  29.) 

New  trial  granted. 

Cited  in— 6  Wend.,  469 ;  10  Wend.,  110 ;  12  Wend.. 
423;  13  Wend.,  540;  16  Wend..  305:  3  Barb.,  367;  10 
Barb.,  345 ;  65  Barb.,  424 ;  64  Mo.,  242 :  20  Am.  Dec., 
582  (5  N.  H,,  280) ;  28  Am.  Dec.,  358  (7  N.  H.,  436). 


763*]        *GENERAL  RULES. 

OCTOBER  TERM,  1827. 

1.  ORDERED,  that  in  all  transitory  actions, 
motions  to  change  the  venue  shall  hereafter  be 
determined  according  to  the  convenience  of  the 
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witnesses,  without  any  distinction  between  ac- 
tions ex  contractu  and  actions  ex  delicto. 

2.  All  notices  of  motions,  or  of  argument, 
shall  be  served  eight  days  before  the  day  ap- 
pointed for  hearing  the  same,  when  service  is 
made  on  the  attorney,  and  sixteen  days  when 
service  is  made  on  the  agent. 

3.  No  default  in  special  motions  shall  be 
opened  of  course,  but  upon  sufficient  cause 
shown. 

4.  That  from  and  after  the  present  term,  the 
court  will  not  hear  non-enumerated  motions 
(excepting  in  cases  of  proving  wills,  levying 
fines,  proceedings  in  real  actions,  calling  per- 
sons bound  by  recognizance,  motions  in  crim- 
inal cases,  and  proceedings  against  persons 
brought  in  on  an  attachment;,  until  the  causes 
on  the  calendar  are  disposed  of:  provided,  how- 
ever, that  the  hearing  of  calendar  causes  shall 
not  be  continued  after  the  third  week  in  term. 

It  is  further  ordered,  that,  in  future,  the  fol- 
lowing non-enumerated  motions  be  submitted 
to  the  court,  with  or  without  briefs  or  written 
arguments,  as  the  parties  may  elect,  that  is  to 
say:  motions  for  judgment  as  in  case  of  a  non- 
suit, or  tor  nonpros.,  motions  to  change  venue, 
to  set  aside  defaults,  judgments,  writs,  process 
and  executions,  to  amend  pleadings  or  other 
proceedings,  for  commissions  to  examine  wit- 
nesses, to  refer  causes  to  referees,  for  other  or 
further  returns  to  writs  of  certiorari,  for  the 
relaxation  of  costs  or  attachment  for  the  non- 
payment of  costs,  to  set  aside  verdicts  or  other 
proceedings  for  irregularity,  or  inquests  on  af- 
fidavit of  merits,  and  for  granting  writs  of 
mandamus. 

It  is  further  ordered,  that  non-enumerated 
motions  may  be  submitted  on  any  day  (Sun- 
days excepted)  in  term;  *and  that  in  [*764 
the  cases  where  non-enumerated  motions  are 
directed  to  be  submitted,  (if  there  are  opposing 
affidavits,  or  papers  to  resist  the  motion)  the 
same  shall  be  submitted  for  perusal  to  the  par- 
ty intending  to  make  the  motion,  before  sub- 
mission to  the  court. 

5.  Notices  of  motions  directed  to  be  sub- 
mitted shall  be  for  the  first  day  of  term,  unless 
reasonable  cause    be  shown,   in  the   papers 
served,  for  not  giving  notice  on  that  day:  and 
if  cause  be  shown,  the  notice  may  be  for  any 
subsequent  day  in  the  first  week  of  the  term; 
and  that  all  other  notices  of  the  non-enumer- 
ated motions  not  directed  to  be  submitted,  shall 
be  for  the  third  Monday  in  term;  and  that  all 
former  rules  repugnant  to  the  preceding  pro- 
visions be,  and  they  are  hereby  abolished. 
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NICHOLS  «.  WILLIAMS. 

Landlord  and  Tenant — Practice  under  Statute — 
Notice  to  Quit — Tenancy  at  Will — Office  of  Cer- 
tiorari. 

Under  the  Statute,  sess.  43,  ch.  194,  Apr.  13, 1820,  p. 
176,  which  gives  a  summary  means  to  the  landlord 
for  ousting-  the  tenant,  wrongfully  holding  against 
him,  by  a  proceeding  before  a  judge  of  the  C.  P., 
such  judge  has  no  power  to  adjourn  on  the  motion 
of  a  party. 

One  seised  of  land  sold  and  conveyed  upon  a  fi.  fa. 
against  him,  and  holding  after  sale,  for  an  uncer- 
tain time  by  consent  of  the  purchaser,  is  a  tenant  at 
will  within  the  statute. 

Though  the  Act  requires  3  months'  notice  to  quit 
to  be  given  to  a  tenant  at  will  or  sufferance,  a 
tenant  from  year  to  year  not  being  mentioned  by 
the  Act  as  entitled  to  notice,  may  be  turned  out  of 
possession  without  any. 

Though  a  tenancy  at  will  is  considered,  in  eject- 
ment, a  tenancy  from  year  to  year,  yet  this  is  mere- 
ly for  the  purpose  of  notice  to  quit.  In  every  other 
respect,  it  retains  its  character  of  a  strict  tenancy  at 
will. 

A  certiorari  never  brings  up  the  testimony  given 
before  the  tribunal  to  which  it  is  directed,  except 
when  it  goes  to  a  justice's  court.  Its  office  is  merely 
to  remove  the  record,  of  which  the  testimony  is  not 
a  part. 

Process  and  forms  of  proceeding  under  the  Stat- 
ute, sess.  43,  ch.  194,  Apr.  13, 1830,  p.  176,  viz. :  Peti- 
tion of  the  landlord ;  his  affidavit,  with  the  affidavit 
of  serving  notice  to  quit ;  the  notice  to  quit ;  notice 
from  the  judge  to  the  tenant;  affidavit  of  the  ten- 
ant in  order  to  procure  a  jury ;  venire ;  warrant  to 
deliver  possession.  Note  b. 

Citations— 1 R.  L.,  78 ;  4  Cow.,  350. 

ON  certiorari  to  John  Willard,  Esq.,  one  of 
the  judges  of  the  Court  of  C.  P.  of  the 
County  of  Washington. 

Williams,  Apr.  3,  1826,  presented  a  petition 
to  Judge  Willard,  alleging  that  Nichols  was 
his  (W's.)  tenant  at  will,  that  he  had  given 
Nichols  3  months'  notice  to  quit,  and  praying 
a  summons  according  to  the  Act  of  Apr.  13, 
1820,  sess.  43,  ch.  194,  p.  176.  The  judge  grant- 
ed a  summons  returnable  Apr.  7,  1826. 
14*]  *The  parties  then  appeared,  and  Nich- 
ols made  oath  that  he  did  not  hold  or  claim 
the  premises  contrary  to  any  agreement  be- 


NOTE.— Landlord  and  Tenant—Tenancy  from  year 
to  year— Notice  to  quit.  See  Jackson  v.  Wilsey,  9 
Johns.,  267,  note. 
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tween  him  and  Williams.  A  jury  was  accord- 
ingly summoned,  and  appeared  on  the  next 
day,  when  Nichols  moved  for  an  adjournment 
on  an  affidavit  of  the  absence  of  material  wit- 
nesses. The  motion  was  denied  by  the  judge, 
on  the  sole  ground  that  he  wanted  jurisdiction 
and  authority  to  grant  the  adjournment.  The 
trial,  therefore,  proceeded.  Williams  proved 
that  Nichols  had  been  8  or  9  years  in  possession 
of  the  premises  in  question;  that  Mar.  27, 1820, 
he  (W.)  purchased  the  premises  at  sheriff's  sale 
by  virtue  of  a  judgment  and  execution  against 
Nichols  ;  that  in  1825  Nichols  paid  Williams 
$45  on  account  of  rent;  that  notice  to  quit  had 
been  served  in  1824.  The  judge  charged  the 
jury  that  the  facts  proved  showed  a  tenancy  at 
will. 

Mr.  8.  Stevens,  for  the  plaintiff  in  error.  The 
judge  ought  to  have  adjourned  the  cause. 
Though  the  statute  is  silent  on  this  subject,  the 
power  of  adjourning  is  incident  to  the  power 
of  hearing  and  determining. 

Nichols  was  not  a  tenant  at  will,  but  from 
year  to  year  (8  T.  R.,  3;  4  Taunt.,  131;  Adams, 
Eject.,  103,  107  ;  3  T.  R.,  13;  1  T.  R..  159;  5 
T.  R. ,  471 ;  3  East,  449, 451 ;  1  Johns. ,  326.)  Being 
so,  the  notice  to  quit  was  insufficient.  It  should 
have  been  for  6  months  and  terminated  Mar. 
27,  the  termination  of  the  current  year.  (4  Cow., 
349;  Adams,  Eject.,  103,  129,  130,  132,  138;  1 
Taunt.,  555,  557  ;  3  Campb.,  511  ;  17  Johns., 
300;  1  T.  R.,  162,  163;  5  T.  R.,  471.) 

Mr.  D.  Russell,  contra.  The  object  of  the 
statute  was  to  prevent  delays  incident  to  pro- 
ceedings at  common  law.  Hence  it  gave  no 
power  to  adjourn. 

Nichols  was  a  tenant  at  will ;  and  no  notice 
to  quit  was  necessary.  (1  R.  L.,  78;  2  Cai., 
169.)  In  case  of  a  tenancy  at  will,  the  landlord 
may  enter,  and  put  an  end  to  the  tenancy  at 
anytime.  (4  Taunt.,  131.)  A  tenancy  from 
year  to  year  is  created  by  inference  of  law  out 
of  tenancy  at  *will,  for  the  mere  purpose  [*15 
of  a  notice  to  quit.  (7  Johns.,  4,  and  cases  cited.) 
For  every  other  purpose  a  tenancy  at  will  re- 
tains its  original  character.  (Id.,  3  T.  R.,  13.) 
Here  the  lease  was  uncertain  in  its  duration. 
There  is  no  particular  time  from  which  we 
could  calculate  the  current  year,  to  see  when 
the  notice  was  to  expire,  as  in  case  of  tenancy 
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from  year  to  year  ;  nor  need  the  notice  be  for 
a  longer  time  than  the  statute  requires. 

But  the  testimony  was  not  brought  up  by  the 
eertiornri.  It  is  not  of  the  nature  of  that  writ 
to  remove  anything  beside  the  record.  It  is, 
therefore,  to  be  intended  that  there  was  a 
proper  tenancy  and  proper  notice.  Everything 
is  to  be  taken  as  regular.  The  facts  in  evidence 
are  out  of  question,  for  the  court  will  not  no- 
tice anything  which  is  not  properly  in  the  re- 
turn. 

Curia,  per  SAVAGE,  Ch.  J.  By  the  9th  sec- 
tion of  the  Statute  of  Frauds,  1  R.  L.,  78,  all 
leases,  &c. ,  of  land  created  by  parol,  shall  have 
the  force  and  effect  of  leases  or  estates  at  will 
only.  The  payment  of  rent  proves  a  tenancy. 
And  as  nothing  appears  in  relation  to  the  terms 
of  holding,  the  defendant  cannot  be  presumed 
to  have  a  greater  estate  than  a  tenancy  at  will. 
In  an  action  of  ejectment,  possibly  this  might 
be  considered  a  tenancy  from  year  to  year,  for 
the  purpose  of  a  notice  to  quit.  ^(4  Cow.,  350.) 
For  every  other  purpose,  tenancies  at  will  re- 
tain their  true  character.  Nichols,  then,  for 
the  purposes  of  the  present  question,  was  a 
tenant  at  will,  and  the  proceedings  of  the  land- 
lord were  regular.  The  three  months'  notice 
are  required  in  tenancies  at  will  and  sufferance 
only.  A  tenant  from  year  to  year,  though,  in 
ejectment,  he  is  entitled  to  six  months'  notice; 
yet,  in  this  proceeding,  is  not  entitled  to  any 
notice.  Ha'd  the  landlord,  therefore,  stated  his 
complaint  so  as  to  embrace  the  case  of  a-  ten- 
ancy from  year  to  year,  he  showed  enough  to 
obtain  possession. 

1 6*]  *But  the  testimony  is  perhaps,  unneces- 
sarily before  us.  A  certiorari,  except  to  a  jus- 
tice's court(a). brings  up  the  record  only,  and 
not  the  testimony.  The  only  question,  there- 
fore, is,  whether  the  judge  ought  not  to  have 
postponed  the  trial  for  a  reasonable  time,  to 
enable  the  defendant  to  obtain  his  witnesses. 
The  judge  states  that  he  would  have  done  so, 
if  he  had  thought  himself  authorized  by  the 
Act.  The  Act  is  silent  as  to  any  adjournment. 
It  is  a  general  rule  that  all  inferior  jurisdic- 
tions must  strictly  pursue  the  authority  under 
which  they  act.  It  seems  to  follow  that  there 
was  no  authority  to  adjourn.  If  such  is  the 
case,  great  injustice  may  possibly  be  done;  and 
if  the  power  is  assumed,  great  and  unwaranta- 
ble  delays  may  be  the  consequence.  It  is  better 
that  the  Legislature  provide  the  proper  regula- 
tion on  the  subject,  than  that  each  officer  au- 
thorized to  act  under  the  statute  should  estab- 
lish a  practice  for  himself. 

I  am  inclined  to  think  the  judge  decided  cor- 
rectly, and  that  the  proceedings  must  be  af- 
firmed. 

Proceedings  affirmed. 

Cited  in-8  Wend.,  75 ;  17  Wend.,  469 :  25  Wend.,  169; 
«  N.  Y.,  315 ;  39  N.  Y..  88,  509 ;  6  Trans.  App.,  123  ;  1 
Barb.,  67 ;  3  Barb.,  400 :  9  Barb.,  463 ;  14  Barb.,  255 ; 
35  Barb.,  168  ;  5  How.  Pr.,  94 ;  6  How.  Pr.,  26: 16  How. 
Pr.,  459 ;  19  How.  Pr.,  31 :  41  How.  Pr..  37  ;  44  How. 
Pr.,  192  ;  3  Daly.  452;  3  Leg.  Obs.,  290  ;  24  Am.  Dec., 
7«8  (5  8.  &  P.,  82). 

(o)A  certiorari  to  a  Justice's  court  brought  up  the 
facts  in  evidence,  by  virtue  of  the  Statute,  1  R.  L., 
397.  This  being  repealed,  whether  a  certiorari  will 
now  have  the  effect  stated  by  the  Chief  Justice, 
guasre.  And  see  Wheeler  v.  Roberts,  7  Cow.,  536 ; 
Finch  v.  M'Dowall,  Id.,  537,  and  Williams  v.  Quin, 
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*THE  UTICA    INSURANCE    COM-  [*2O 
PANY 

v. 
KIP. 

Note  Discounted  as  Security  for  Loan — Void 
Under  Statute — Action  Lies  on  Loan — Con- 
struction of  Restraining  Act. 

Though  a  note  discounted  as  security  for  money 
lent  by  the  members  of  an  association  contrary  to 
the  Restraining  Act,  2  R.  L.,  234,  be  void,  yet  the 
contract  of  loan  remains  good ;  on  which  an  action 
lies  by  the  lenders  to  recover  it  of  the  borrower. 

The  Utica  Ins.  Co.,  incorporated  by  the  Statute, 
sess.  39,  ch.  52,  p.  47,  may  lend  money  on  personal 
security. 

The  Restraining  Act,  2  R.  L.,  234,  avoids  merely  the 
security ;  not  the  contract  of  loan. 

Where  money  is  advanced  upon  a  contract  which 
is  malum  prohibitum  merely,  it  seems  that  it  may  be 
recovered  back  by  an  action  proceeding  upon  a  dis- 
affirmance  of  the  contract. 

Citations— 15  Johns.,  334 ;  2  Com.  Contr.,  109 ;  4  T. 
R.,  561 ;  4  Johns.  Ch.,  332 ;  19  Johns.,  1. 

ON  demurrer  to  the  defendant's  plea.  The 
second  count  of  the  declaration  was  for 
$10,000,  money  lent.  The  second  plea  to  this 
count  was,  except  as  to  the  sum  of  $2,965,  par- 
cel of  the  $10,000,  non  assumpsit.  And  as  to 
the  $2,965,  that  the  plaintiffs,  before  the  lend- 
ing, unauthorized  by  law,  and  contrary  to  the 
statute  in  such  case  made  and  provided,  did 
subscribe  to  and  become  members  of  an  associ- 
ation, institution  or  company,  and  became  pro- 
prietors of  a  bank  or  fund,  for  the  purpose  of 
issuing  notes  and  receiving  deposits,  making 
discounts  and  transacting  all  other  business 
which  incorporated  banks  might  and  did  trans- 
act, by  virtue  of  their  respective  Acts  of  In- 
corporation ;  and  that,  in  pursuance  of  such 
unauthorized,  illegal  and  corrupt  intent,  the 
plaintiffs  afterwards  established  an  office  or 
banking  house  and  issued  notes,  received  de- 
posits, made  discounts,  and  transacted  other 
business,  which  incorporated  banks  might  or 
could  lawfully  do  or  transact,  by  virtue  of  their 
respective  Acts  of  Incorporation  ;  and  con- 
tinued so  to  do,  until,  &c.,  and  for  several  years 
next  thereafter;  and  that  on,  &c.,  a  certain 
promissory  note  was  made  and  drawn  by  the 
defendant  for  $3,000,  payable  to  the  order  of 
one  Wm.  Kirkpatrick.at  the  office  of  the  plaint- 
iffs, on  &c.,  and  on  &c.,  the  note  was  indorsed 
by  Kirkpatrick,  and  the  note  was  so  made  and 
indorsed  for  the  benefit  of  the  maker,  with  in- 
tent to  have  it  discounted  by  the  plaintiffs,  for 
his  benefit,  at  their  office,  or  banking  house  so 
illegally  established  ;  that  afterwards  the  de- 
fendant presented  the  note,  so  indorsed,  to  the 
plaintiffs,  who  accepted  and  discounted  it  for 
the  benefit  of  the  defendant ;  and  thereupon 
lent  and  advanced  to  him  the  $2,964,  as  the 
consideration  or  avails  of  the  note,  whereby 
the  loan  was  void,  &c. 

Special  demurrer  to  that  part  of  the  plea  re- 
lating to  the  $2,965,  and  joinder.  It  is  not 
necessary  to  mention  the  *causes  spe-  [*2 1 
cially  assigned,  because  the  decision  01  the 
court  went  on  the  substance  of  the  plea. 

Mr.  J.  J.  Hinman,  in  support  of  the  de- 
murrer. The  plaintiffs  are  authorized,  by 
their  Act  of  Incorporation,  to  loan  moneys. 
(Act  of  Incorp.,  Laws,  sess.  39,  ch.  52,  Mar. 
29,  1816,  p.  47.)  The  act  of  loaning  was,  there- 
fore, lawful  in  itself.  The  only  consequence 
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of  its  being  lent  contrary  to  the  Restraining 
Act,  2  R.  L.,  234,  235.  sess.  36,  ch.  71,  is  to 
avoid  the  security.  The  Act  does  not,  in  terms, 
go  beyond  this  ;  and  the  security  being  void, 
the  lender  may  go  back  to  his  loan.  Utica  Ins. 
Co.  v.  Scott,  19  Johns.,  1. 

Mr.  J.  Plait,  contra,  denied  that  there  is  any 
distinction  between  the  security  and  contract 
of  lending,  as  was  intimated  by  the  court  in 
the  case  cited.  The  dictum  was  extrajudicial 
and,  with  great  respect,  it  is  not  law.  The 
maxim  for  this  case  is,  ex  turpi  causa  non  oritur 
<ictio.  The  act  of  discounting  the  note  as 
bankers  was  unlawful,  and  there  needed  no 
statute  provision  to  make  both  contract  and 
security  void.  The  rule  is  founded  in  public 
policy.  The  cases  relied  on  by  the  court,  to 
support  the  dictum  cited,  are  inapplicable.  They 
arose  upon  the  Statute  of  Gaming,  which  did 
.not  forbid  lending  money  to  game  with,  though 
it  avoided  the  security  for  it.  The  lending  of 
money  as  bankers  is  expressly  forbidden  by  the 
Restraining  Act.  Where  the  Act  is  illegal, 
though  merely  malum  proliibitum,  it  can  give 
no  right  of  action  whatever  to  the  offending 
party.  (3  Bos.  &  P.,  34,  371  ;  Doug.,  468  ;  14 
Johns.,  159;  12  Johns.,  1  ;  3  T.  R.,  266  ;  1 
East,  94.) 

Mr.  Talcott,  Atty-Gen.,  in  reply.  The  Re- 
straining Act  forbids  an  unauthorized  person 
becoming  the  member  of  an  association,  for 
the  purpose  of  issuing  notes,  discounting,  &c. 
The  offense  is  complete  without  discounting 
or  doing  ony  act  of  banking.  The  loaning  or 
discounting  itself  is  untouched.  Such  an  act 
still  remains  lawful.  The  act  of  associating 
22*]  for  the  purpose  is  the  act  forbidden,  *by 
which  the  offense  is  complete,  and  which  will 
subject  to  an  action  for  the  penalty,  without 
the  purpose  being  carried  into  effect.  The  act 
of  discounting  is  mere  proof  of  the  purpose. 
The  discounting  of  notes  for  banking  purposes 
is  not  punishable  as  a  thing  of  public  concern 
prohibited  by  statute. 

The  Statute  of  Incorporation  authorizes  the 
Company  to  make  loans  on  personal  responsi- 
bility, and  if  discounting  be  within  the  Act, 
still  the  illegal  contract  was  not  the  loan  ;  but 
the  agreement  to  secure  it  by  a  note  discounted. 
Avoiding  the  latter  would  not  necessarily  affect 
the  former,  and  the  policy  of  the  statute  is  sat- 
isfied by  avoiding  the  security  alone.  Bring- 
ing an  action  for  the  money  lent,  is  in  disaf- 
firmance  of  the  illegal  contract.  This  course 
is  fully  warranted  by  authority.  (2  Com.  Cont., 
109  ;  1  H.  Bl.,  67  ;  4  T.  R.,  561  ;  4  Johns.  Ch., 
332.) 

It  will  be  seen  by  the  opinion  of  the  court, 
that  other  grounds  were  discussed  by  the  coun- 
sel, but  they  were  not  passed  upon  by  the  court. 

Curia,  per  WOODWOKTH,  J.  The  plaintiffs 
contend :  1.  That  the  Restraining  Act  does 
not  extend  to  any  incorporated  company.  2. 
If  it  does  so  extend,  on  the  ground  that  a  body 
corporate  is  in  law  a  person,  it  does  not  affect 
the  incorporated  company  as  such,  unless  it 
has,  as  such,  become  a  subscriber.  3.  That 
the  Restraining  Act  does  not  reach  incorpora- 
tions in  general ;  and  especially  it  does  not  ex- 
tend to  the  Utica  Ins.  Co. ,  because  the  provis- 
ions of  their  charter  are  sufficient  to  take  them 
out  of  that  Act.  4.  That  if  the  preceding  prop- 
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ositions  cannot.be  maintained,  the  plaintiffs 
are,  nevertheless,  entitled  to  judgment ;  be- 
cause the  Restraining  Act  avoids  the  security 
only,  but  leaves  the  contract  of  loan,  upon  the 
advancement  of  the  money,  untouched,  and 
capable  of  enforcement  as  a  valid  contract. 

The  plaintiffs'  counsel,  in  support  of  the  first 
three  points,  in  the  course  of  a  very  lucid  and 
able  examination  of  them,  attempted  to  prove 
that  the  case  of  People  v.  Utica  Ins.  Co.,  15 
Johns.,  358,  is  ^founded  in  error,  and  [*23 
ought  not  to  be  recognized  as  a  correct  exposi- 
tion of  the  law,  in  relation  to  the  powers  and 
authority  of  the  plaintiffs  under  their  Act  of 
Incorporation.  I  have  no  hesitation  in  saying 
that  if  the  question  were  now  res  integra,  my 
conclusion  would  be  in  opposition  to  that  case. 
When  the  point  is  necessarily  brought  in  re- 
view, it  will  be  reconsidered.  Until  then  it  is 
more  fit  to  waive  further  remarks.  This  cause 
may  be  decided  on  a  different  ground;  as  will, 
I  think,  be  obvious  on  a  brief  examination  of 
the  fourth  head  of  inquiry — whether  the  con- 
tract of  loan,  as  distinguished  from  the  security 
taken  is  valid. 

It  is  conceded  in  the  opinion  of  Ch.  J.Thomp- 
son, 15  Johns.,  358,  that  the  surplus  funds  of 
the  plaintiffs  may  be  loaned  at  interest.  The  Act 
of  Incorporation  allows  the  investment  of  their 
funds, which  the  business  of  insurance  may  not 
actually  employ.  Whether  the  loan  is  secured 
by  a  bond  or  a  note,  would  seem  to  be  a  cir- 
cumstance resting  in  their  discretion. 

But  admitting  that  taking  a  note,  by  way  of 
discount,  was  an  illegal  exercise  of  the  right  to 
loan  ;  and  further,  that  it  is  prohibited  by  the 
Restraining  Act  and  the  security  declared  void; 
still  the  contract  of  lending,  which,  per  se,  af- 
fords a  good  cause  of  action  for  money  lent 
and  advanced, and  is  distinct  from  that  founded 
in  the  note,  does  not  appear  to  be  within  the 
purview  to  that  Act.  The  check  against  the 
continuance  of  banking  operations,  would,  I 
apprehend,  be  complete,  the  moment  an  asso- 
ciation had  ascertained  that  no  security  could 
be  taken,  and  their  only  remedy  would  be 
against  the  individual  to  whom  the  money  was 
lent.  It  was  unnecessary  for  the  act  to  go 
further  than  to  avoid  the  note  of  security  taken, 
thereby  depriving  the  Association  of  the  means 
of  effectual  operation.  True,  it  was  compe- 
tent for  the  Legislature  to  have  avoided  the 
contract  also.  But  they  have  not  done  so.  The 
evil  was  amply  guarded  against  without  going 
to  that  extent.  Had  the  Act  contained  such  a 
provision  it  might  have  well  been  complained 
of  as  severe  and  arbitrary.  We  will  suppose, 
for  the  sake  of  argument  that  the  Utica  Ins. 
*Co.  were  possessed  of  a  fund  for  the  [*24 
purpose  of  contravening  the  Act  ;  surely  the 
Legislature  had  no  means  to  prevent  the  use  of 
that  fund  in  a  lawful  manner.  The  mere  act 
of  loaning  money  belonging  to  a  party,  which 
then  was  and  is  still  is  a  lawful  act,  cannot  be 
affected  by  the  fact  that  the  fund  was  raised 
for  an  unlawful  purpose.  This  consideration 
goes  td  show  that  the  Legislature  would  not 
(for  it  was  unnecessary),  and  I  think  have  not, 
by  the  statute,  made  any  provision  to  affect  the 
contract  of  loan. 

The  Company  have  authority  to  make  loans; 
the  note,  in  this  case,  was  a  security  for  the 
loan ;  the  Restraining  Act,  at  most,  only  avoids 
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the  note  and,  therefore,  leaves  a  good  consid- 
eration for  the  money  lent. 

This  suit  cannot  be  said  to  arise  out  of  an 
illegal  transaction,  which  defeats  a  recovery. 
The  illegal  contract,  if  any,  was  not  the  loan, 
for  the  plaintiffs  had  aright  to  loan  the  money 
to  the  defendant;  but  it  was  the  agreement  to 
secure  the  loan  by  a  note  discounted.  Avoid- 
ing what  was  illegal,  does  not  avoid  what  was 
lawful.  The  action  for  money  lent  is  rather  a 
disafflrmance  of  the  illegal  contract.  The  plaint- 
iffs claim  nothing  under  it.  In  2  Com.  Cont., 
109,  this  distinction  is  taken:  "Where  the  ac- 
tion is  in  affirmance  of  an  illegal  contract,  the 
object  of  which  is  to  enforce  the  performance 
of  an  engagement  prohibited  by  law,  such  an 
action  can  in  no  case  be  maintained;  but  where 
the  action  proceeds  in  disaffirmance  of  such  a 
contract,  and  instead  of  endeavoring  to  enforce 
it,  presumes  it  to  be  void,  and  seeks  to  prevent 
the  defendant  from  retaining  the  benefit  which 
he  derived  from  an  unlawful  act,  there  it  is 
consonant  to  the  spirit  and  policy  of  the  law, 
that  the  plaintiff  should  recover." 

In  the  case  of  Muni  v.  Stokes,  4  T.  R.,  561, 
the  reasoning  of  L<1.  Kenyon  goes  to  show,  that 
where  the  original  contract  was  not  malum  in 
se  but  malum  prohibitum,  although  the  security 
was  void  by  the  statute,  an  action  might  be 
maintained  to  recover  the  money  back  ;  and 
Justice  Buller  observed,  that  in  the  case  of  ille- 
gal contracts,  if  one  party  comes  to  rescind  the 
contract,  he  may  recover  back  so  much  as  has 
25*]  been  paid.  In  Parker  *v.  Rochester,  4 
Johns.  Ch.,  332,  Chancellor  Kent,  in  speaking 
of  notes  discounted  by  the  Company,  says, 
"there  can  be  no  doubt  that  the  makers  and  in- 
dorsers  are  holden  in  equity  and  good  con- 
science to  pay  them  ;  for  they  were  given  for 
a  fair  and  valuable  consideration." 

The  case  of  Utica  Inn.  Co.  v.  Scott,  19  Johns., 
1,  was  an  action  on  a  note  discounted  by  the 
plaintiffs.  The  question  as  to  the  legality  of  the 
contract  of  loan,  was  not  the  point  before  the 
court,  for  there  was  no  count  on  the  loan.  The 
court,  however,  considered  the  question,  and 
recognized  the  distinction  between  the  security 
and  the  contract  of  lending.  They  say,  "the 
lending  money  is  not  declared  to  be  void  and, 
therefore,  wherever  money  has  been  lent,  it 
may  be  recovered,  although  the  security  itself 
be  void." 

Here  the  plea  states  that  the  money  loaned 
was  the  consideration  for  the  note,  which  the 
plaintiffs  discounted  for  the  benefit  of  the  de- 
fendant. I  think  the  plea  bad  in  substance. 
The  plaintiffs  are  entitled  to  judgment  on  the 
demurrer,  with  leave  to  the  defendant  to  amend. 

Judgment  for  the  plaintiffs. 

S.C.-3Wend.,369. 

Questioned— 25  Wend.,  650 ;  14  N.  Y.,  189 ;  15  N.  Y., 
97 :  18  Hun,  295. 


29 ;  20  Barb..  121 ;  6  Abb.  Pr.,  215 ;  1  Hall,  558 ;  6  Leg. 
Obs.,  416 :  13  Bank.  Reg.,  126 ;  7  Bank.  Reg.,  590 ;  4 
McLean.  10  ;  12  Blatchf.,  214  ;  44  Am.  Dec., 666  a  Ga. 
418) ;  103  U.  S.  60. 
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Should  be  Submitted  to  Jury — Especially  if  not 
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Words  used  on  the  sale  of  personal  property,  and 
insisted  on  by  the  vendee  as  amounting  to  a  war- 
ranty, should  be  submitted  to  the  jury,  who  are  to 
determine  whether  they  were  a  warrantyj  especially 
where  the  words  have  no  technical  meaning, 

The  criterion  is  the  intention  and  understanding 
of  the  parties. 

E.  Q',  where  the  vendor  said,  on  the  sale  of  a  colt, 
he  is  sound,  and  will  make  a  fine  horse :  held,  that 
these  words  should  go  to  the  jury,  especially  as  the 
vendee  had  afterwards  declared  that  there  was  no 
warranty. 

Citations— 19  Johns.,  290 ;  20  Johns.,  203 ;  2  Cow., 
138 ;  4  Cow.,  442. 

ON  ERROR  to  the  C.  P.  of  Onondaga.  Ma- 
son sued  Duffee  before  a  justice,  and  de- 
clared for  a  fraud  and  warranty  in  the  sale  of 
a  colt  from  the  latter  to  the  former,  The  jus- 
tice gave  judgment  for  Duffee.  Mason  appealed 
to  the  C.  P.  where  he  proved  that  while  nego- 
tiating the  purchase  of  a  colt  from  Duffee,  and 
after  the  parties  had  examined  it,  he,  M. ,  men- 
tioned something  about  the  colt  being  poor,  to 
Duffee,  who  said  "there  is  nothing  the  matter 
of  the  colt :  it  is  well  and  sound,  and  will  make 
a  fine  horse."  The  colt  proved  to  have  been  dis- 
eased at  *the  time.  Mason  said  after  the  [*26 
sale,  there  was  no  warranty.  The  C. P. charged 
the  jury  that  the  words  amounted  to  a  war- 
ranty, even  if  neither  party  so  understood  them 
at  the  time  they  were  spoken.  The  defendant 
below  excepted.  The  jury  found  for  the  plaint- 
iff below. 

Mr.  F.  Q.  Jewett,  for  the  plaintiff  in  error. 
The  question  should  have  been  put  to  the  jury, 
whether  the  words  were  intended  as  a  warranty. 
(2  Cai.,  48;  3  T.  R.,  57;  Carth.,  90  ;  Salk., 
210  ;  19  Johns.,  290  ;  20  Johns.,  203,  per  Wood- 
worth,  J.;  2  Cow.,  438  ;  3  Johns.,  534). 

Mr.  D.  BaU,  contra,  insisted  that  the  words 
made  out  a  plain  case  of  warranty, about  which 
the  jury  could  not  differ,  and  the  court  were 
justified,  therefore,  in  pronouncing  it  a  war- 
ranty. There  was  no  question  for  the  jury, 
upon  this  branch  of  the  case. 

Curia,  per  SUTHERLAND,  J.  The  court  be- 
low erred  in  charging  the  jury,  that  the  words 
spoken  by  Duffee  amounted  to  a  warranty,  al- 
though neither  of  the  parties  understood  them 
so  at  the  time.  The  words  used  may  amount 
to  a  warranty,  or  may  be  matter  of  opinion 
merely ;  and  it  is  for  the  jury  to  determine, 
from  all  the  circumstances  of  the  case,  how 
they  were  understood  and  intended  by  the  par- 
ties in  this  case. 

In-  Chapman  v.  Murch,  19  Johns.,  290,  it  is 
said  by  Spencer,  Ch.  J.,  it  is  not  necessary  to 
constitute  a  warranty,  that  the  word  "  war- 
rant "  should  be  used.  Any  words  of  equiva- 
lent import,  showing  the  intention  of  the  par- 
ties that  there  should  be  a  warranty,  will  suf- 
fice. In  the  present  case,  he  continues,  the 
plaintiff  offered  to  prove  what,  under  the  cir- 
cumstances, might  be  an  express  warranty ; 
and  that  was  for  the  consideration  of  the  jury 
under  the  advice  of  the  court.  In  Swett  v.  Col- 
gate, 20  Johns.,  203.  Woodworth,  J.,  in  deliv- 
ering the  opinion  of  the  court,  uses  nearly  the 
same  language.  He  says  there  are  no  particu- 
lar words  prescribed  by  law  to  make  out  a 
warranty,  but  it  is  essential  that  the  affirmation 
made  at  the  time  of  sale  be  intended  by  the 
parties  as  a  warranty  ;  *and  this  must  [*27 
appear  by  the  evidence.  If  it  does  not,  the 
affirmation  is  considered  as  matter  of  mere 
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judgment  or  opinion.  In  Roberts  v.  Morgan,  2 
Cow.,  438,  the  plaintiff  said  he  would  not  ex- 
change horses,  unless  the  defendant  would 
warrant  his  horse  to  be  sound  ;  to  which  the 
defendant  answered,  "he  is  sound."  The  jury 
found  this  to  be  a  warranty  ;  and  this  court, 
upon  certiorari,  affirmed  the  judgment.  There 
could  be  no  doubt,  in  that  case,  that  a  war- 
ranty was  intended  by  the  defendant,  and  so 
understood  by  the  plaintiff.  Savage,  Oh.  J.,  in 
Oneida  Mfg.  Co.v.  Lawrence,  4  Cow.,  442,  says, 
in  order  to  constitute  a  warranty,  the  represen- 
tation must  be  one  which  the  vendee  relies  on, 
and  which  is  understood  by  the  parties  as  an 
absolute  assertion,  and  not  the  expression  of  an 
opinion.  The  understanding  of  the  parties  to 
a  contract  of  this  nature,  where  the  language 
used  by  them  has  no  fixed  technical  meaning, 
is  a  matter  for  the  determination  of  the  jury  ; 
and  there  is  much  in  the  case  from  which  the 
jury  might  well  believe,  that  neither  the  vend- 
or nor  the  vendee,  at  the  time  of  the  sale, 
supposed  there  was  a  warranty.  It  was  proved 
that  the  vendee,  a  short  time  after,  admitted, 
in  express  terms,  that  there  was  no  warranty, 
but  expressed  a  suspicion  that  there  was  fraud. 
The  question  of  warranty  or  not  should  have 
been  submitted  to  the  jury. 

The  judgment  must  be  reversed,  and  a  venire 
de  novo  issued. 

Judgment  reversed. 

Cited  in-22  Wend.,  343;  38  N.  Y.,  353;  51  N.  Y., 
202  (10  Am.  Rep.,  598) ;  63  N.  Y.,  360 ;  22  Barb.,  135 ;  3 
T.  &  C.,  259 ;  44  How.  Pr.,  104, 115 ;  5  Rob.,  81 ;  4  E.  D. 
S.,  205 ;  1  Hilt.,  268 ;  4  Daly.  279,  283 ;  6  Daly,  3b5 ;  3 
Leg.  Obs.,  71 ;  23  Am.  Dec.,  91  (3  Rawle,  23) ;  34  Am. 
Dec..  109  ;  35  Am.  Dec.,  427  ;  37  Mo.,  537. 


STORY  v.  ELLIOT. 

Sunday — Award  on,  Void. 

An  award  made  and  published  on  Sunday  is  void. 

No  judicial  act  can  be  done  on  Sunday,  at  the 
common  law.  Other  acts  are  lawful  on  that  day, 
unless  prohibited  by  statute. 

An  award  is  a  judicial  act. 

Citations— 2  R.  L.,  193  ;  13  Johns.,  178  ;  15  Johns., 
119, 179 ;  20  Johns.,  140 ;  3  Burr.,  1597 ;  2  Bl.,  526 ;  20 
Jac.,  1 ;  9  Co.,  66  ;  Cro.  Jac.,  279 ;  9  Jac.,  1 ;  Cro.  Eliz., 
405 ;  Stat.  27  H.  6,  ch.  5 ;  1  Taunt.,  135 ;  29  Car.,  2 ; 
Cro.  Car.,  602 ;  1  Root,  474 ;  10  Mass.,  312 ;  3  Johns., 
368 ;  17  Johns..  416. 

DEBT  on  bond  for  the  performance  of  an 
award  ;  tried  at  the  St.  Lawrence  Circuit, 
July,  1824,  before  Nelson,  Circuit  J. 
28*]  *At  the  trial,  it  appeared  that  the 
award  was  made  and  published  on  Sunday. 
The  defendant,  therefore,  objected  that  it  was 
a  nullity  ;  but  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  Supreme 
Court  upon  the  point. 

Mr.  C.  P.  Kirkland,  for  the  plaintiff,  cited 
Cro.  Eliz.,  485  ;  Cro.  Jac.,  59,  279, 496  ;  1  Str., 
702,  388  ;  1  Taunt.,  131  ;  10  Mass.,  312  ;  1  W. 
BL,  496,  526  ;  Kyd  Aw.,  136  ;  15  Johns.,  119, 
179  ;  2  Conn.  N.  S.,  541,  and  1  Root,  98. 

Mr.  A.  Hackky,  contra,  cited  3  Johns.,  367 ; 
15  Id.,  177  ;  12  Id.,  178  ;  20  Johns.,  140  ;  3 
East,  155  ;  8  East,  547  ;  1  H.  Bl.,  628. 

Curia,  per  SAVAGE,  Ch.  J.  The  1st  section 
of  our  Statute  for  Suppressing  Immorality,  2 
R.  L.,  193,  enacts  that  there  shall  be  no  travel- 
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ing,  servile  labor  or  working,  shooting,  &c. ,  on 
the  first  day  of  the  week,  commonly  called 
Sunday.  The  5th  section  enacts  that  no  person, 
upon  the  first  day  of  the  week,  commonly 
called  Sunday,  shall  serve  or  execute,  or  cause 
to  be  served  or  executed,  any  writ,  process, 
warrant,  order,  judgment  or  decree,  except  in 
cases  of  treason,  felony  or  breach  of  the  peace  ; 
but  that  the  service  shall  be  void. 

Under  this  Act  it  has  been  decided  that  proc- 
ess cannot  be  issued  on  Sunday,  and  that  proc- 
ess issued  and  put  into  the  hands  of  an  officer 
is  not  a  commencement  of  the  suit  on  that  day. 
(12  Johns.,  178.)  That  a  writ  of  inquiry  can 
not  be  executed  on  Sunday  (15  Johns.,  179), 
though  a  verdict  of  a  jury  may  be  received  on 
that  day.  (Ibid,  and  15  Johns.,  119.)  And 
carrying  the  spirit  of  the  statute  into  the  prac- 
tice of  the  courts,  it  has  been  decided  that  a 
notice  cannot  be  served  on  Sunday.  (20  Johns., 
140.) 

Sunday  is  stated  in  all  the  books  to  be  dies 
non  juridicus  ;  not  made  so  by  the  statute,  but 
by  a  canon  of  the  church,  incorporated  into 
the  common  law.  According  to  the  history 
given  by  Ld.  Mansfield,  in  the  case  of  Swan  v. 
Broome,  3  Burr.,  1597;  S.  C.,  2  Bl.,  526,  an- 
ciently, the  *courts  of  justice  did  sit  on  [*29 
Sunday.  It  appears  by  Sir  Henry  Spelman's 
original  of  the  term,  that  the  "  Christians  at 
the  first  used  all  days  alike  for  the  hearing  of 
causes,  not  sparing  (as  it  seemeth)  the  Sunday 
itself."  They  had  two  reasons  for  it  :  one  was 
in  opposition  to  the  heathens  who  were  super- 
stitious about  the  observation  of  days  and  times, 
conceiving  some  to  be  ominous  and  unlucky, 
and  others  to  be  lucky  ;  and,  therefore,  Chris- 
tians laid  aside  all  observance  of  days.  A  sec- 
ond reason  they  had  was,  that  by  keeping  their 
own  courts  always  open,  they  prevented  the 
Christian  suitors  from  resorting  to  the  heathen 
courts.  But  in  the  year  517,  a  canon  was  made, 
"Quod  nullus  episcopus  vel  infra  positus  die  do- 
minico  causas  judicare  prcesumat :"  and  this 
canon  was  ratified  in  the  time  of  Theodosius, 
who  fortified  it  with  an  Imperial  Constitution  ; 
"Solis  die  (quen  dominicum  recte  dixere  major es) 
omnium  omnino  litium  et  negotiorum  quiescat 
intentio."  Other  canons  were  made  in  which 
vacations  were  appointed.  These  and  other 
canons  and  constitutions  were  received  and 
adopted  by  the  Saxon  Kings  of  England.  They 
were  all  confirmed  by  William  the  Conqueror 
and  Henry  II.,  and  so  became  part  of  the  com- 
mon law  of  England. 

Various  decisions  have  been  made  in  the  En- 
glish courts  as  to  what  may  or  may  not  be  done 
on  Sunday.  In  the  20  Jac.,  1,  an  information 
appeared  by  the  record  to  have  been  exhibited 
in  court  on  Sunday,  which  the  court  held  good 
under  a  particular  law  ;  but  it  was  at  the  same 
time  held,  that  Sunday  was  not  dies  juridicus, 
for  awarding  judicial  process,  nor  for  entering 
any  judgment  of  record.  "Writs  were  formed 
returnable  on  Sunday,  when  the  courts  might 
sit  on  that  day  ;  and  the  forms  remain,  though 
no  business  can  be  done  till  Monday.  In  Mack- 
aley's  case,  9  Co.,  66  ;  S.  C.,  Cro.  Jac.,  279,  in 
the  9  Jac.  1,  it  was  resolved,  that  no  judicial 
act  ought  to  be  done  on  the  Sabbath,  but  min- 
isterial acts  may  be  lawfully  executed  on  that 
day.  In  Corny 'ns \.Boyer, Cro.  El.,485,itwassaid 
that  a  fair  holden  upon  Sunday  is  well  enough, 
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although  by  Statute  27  Hen.  VI.,  ch.  5,  there 
3O*]  is  a  penalty  inflicted  upon  *the  party  that 
sells  upon  that  day  ;  but  it  makes  it  not  to  be 
void.  This  doctrine  is  denied  in  Drury  v.  De- 
fontaine,  \  Taunt..  185,  where  the  court  say  the 
law  is  since  changed,  and  if  any  act  is  forbid- 
den under  a  penalty,  a  contract  to  do  it  is  now 
held  void.  In  this  case,  it  was  held  that  the 
sale  of  a  horse  on  Sunday  was  valid — not  being 
contrary  to  the  common  law,  nor  prohibited  by 
the  Statute  29  Charles  II.,  which  enacts  that, 
"no  person  whatsoever  shall  do  or  exercise  any 
worldly  labor,  business,  or  work  of  their  ordi- 
nary callings  upon  the  Lord's  day  ;"  and  the 
sale  of  the  horse,  not  being  the  ordinary  calling 
of  the  plaintiff,  the  contract  was  held  valid. 
Prinsor's  case,  Cro.  Car. ,  602,  was  before  the 
Statute  29  Car.  2.  In  that  case,  Prinsor,  an 
officer,  was  punished  for  arresting  one  Hazle- 
wood,  as  he  came  from  divine  service,  because 
he  might  have  arrested  him  any  day  of  the  week. 
This  shows  that  the  court  thought  it  highly 
improper  to  serve  process  on  that  day,  unless 
from  necessity,  though  such  arrests  were  then 
not  prohibited  by  statute. 

Since  the  29  Car.  2,  there  are  many  decisions 
in  the  English  books,  in  which  the  service  of 
process,  and  other  acts  in  the  course  of  judi- 
cial proceedings,  are  held  unlawful  and  void 
by  virtue  of  that  statute. 

By  the  common  law,  then,  it  appears,  all  ju- 
dicial proceedings  are  prohibited.  All  other 
acts  are  lawful  unless  prohibited  by  statute. 
Our  statute  enumerates  traveling,  servile  labor 
and  working,  together  with  various  pastimes  ; 
but  leaves  many  acts  lawful,  which  are  not- 
withstanding highly  offensive  to  religion  and 
morality.  The  making  a  promissory  note  has 
been  held  unlawful  in  Conn. ;  1  Root,  474;  but 
in  Mass,  it  is  lawful.  (10  Mass.,  312.)  If  a  note 
fall  due  on  Sunday,  in  Conn,  it  must  be  paid 
on  Monday  ;  in  this  State  on  Saturday;  but  in 
neither  on  Sunday. 

The  making  of  an  award  cannot  be  included 
in  the  terms,  "traveling,  servile  labor,  or  work- 
ing;" and  is,  therefore,  not  prohibited  by  stat- 
ute. But,  in  my  judgment,  it  is  a  judicial  pro- 
ceeding. It  is  clearly  within  the  terms  "litium 
31*]  *et  negotiorum,"  mentioned  in  the  Con- 
stitution of  Theodosius. 

But  we  have  authority  at  home  to  this  point. 
In  Barlow  v.  Toad,  3  Johns.,  368,  it  is  said  the 
arbitrators  are  judges  chosen  by  the  parties 
themselves ;  and  their  awards  are  not  examin- 
able  in  a  court  of  law,  unless  the  condition  is 
to  be  made  a  rule  of  court,  and  then  only  for 
corruption  or  gross  partiality. 

In  Van  Cm-Wand  v.  Underbill,  17  Johns.,  416, 
Yates,  /.,  speaking  of  awards,  says:  "It  cer- 
tainly woum  be  a  dangerous  innovation  to  place 
them  on  a  footing  with  the  verdict  of  a  jury. 
They  are  and  ought  to  be  of  a  more  binding 
force  between  the  parties."  "It  (an  award)  is 
a  decision  of  a  tribunal  of  the  parties'  own 
choice  and  election."  This  doctrine  is  fully  sup- 
ported by  English  adjudications.  Arbitrators 
are  not  only  jurors  to  determine  facts,  but 
judges  to  adjudicate  as  to  the  law;  and  their 
award  when  fairly  and  legally  made,  is  a  judg- 
ment conclusive  between  the  parties,  from 
which  there  is  no  appeal. 

I  am,  therefore,  of  opinion,  that  the  award 
of  the  arbitrators  was  void,  being  made  and 
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published  on  Sunday.    As  the  case  is  subject 
to  the  opinion  of  the  court,  the  defendant  is 
entitled  to  judgment. 
Judgment  for  the  defendant. 

Cited  In— 1  Wend.,  42;  13  Wend.,  480;  1  Den.,  206;  24 
N.  Y.,  356;  6  Barb.,  319;  8  Barb.,  385;  31  Barb.,  41:  33 
Barb.,  572;  44  Barb..  621;  21  How.  Pr.,  169;  4  Bos.,  317; 
1  Sheld.,  502;  4  E.  D.  8.,  235;  1  Hilt.,  473;  5  Daly,  280; 
28  Am.  Rep.,  404  (1  Tex.  Ct.  App.,  215);  25  Am.  Rep., 
629,680  (53  Ala.,  402);  37  Mo.,  471;  32  Mich.,91;  43  Mich., 
60. 


HILLS  v.  BANNISTER  AKD  BUTLER. 

Negotiable  Paper  Made  by  Agents — Personal 
Liability  of  Agents — Consideration — Failure 
of—  Warranty. 

A  promissory  note  was  signed  by  B.  and  B.  and 
they  added  "Trustees  of  Union  Religious  Society, 
Phelps,"  which  was  a  corporation.  Held,  that  they 
were  personally  liable. 

H.  sold  a  church  bell  to  B.  and  B.  with  warranty, 
that  it  should  not  crack  within  a  year;  and  that  if  it 
did  crack  within  that  time,  he  would  recast  it.  It 
having  cracked  within  the  time,  held  that  he  was 
not  liable  on  his  warranty  without  notice,  and  neg- 
lect to  recast. 

In  an  action  on  a  promissory  note,  it  seems  that  a 
partial  or  total  failure  of  consideration  may  be  given 
in  evidence  by  the  maker  to  mitigate  or  defeat  a  re- 
covery, as  fraud  or  a  breach  of  warranty  in  respect 
to  the  consideration. 

It  seems  that  fraud  in  the  consideration  may  be 
given  in  evidence  under  the  general  issue,  without 
notice. 

Whether  it  is  the  same  as  to  a  breach  of  warranty, 
qucere. 

Citations-9  Johns.,  334;  1  Chit.  PI.,  472;  15  Johns., 
230;  13  Johns.,  302;  11  Johns.,  548;  7  East,  481,  n.  a. 

A  SSUMPSIT;  tried  at  the  Cayuga  Circuit  in 
IX  Sep.,  1826,  before  Wai  worth,  Circuit  J., 
when  a  verdict  was  *taken  for  the  plaint-  [*32 
iff  subject  to  the  opinion  of  the  court  on  a  case 
containing  these  facts : 

The  plaintiff  gave  in  evidence  a  joint  and 
several  promissory  notes  payable  to  him  for 
$194.20,  signed  by  the  defendants,  with  the 
addition, "Trustees of  Union  Religious  Society, 
Phelps."  The  defendants  proved  this  Society 
to  be  a  corporation,  and  objected  that  the  plaint- 
iff had  no  right  to  recover  against  the  defend- 
ants, they  having  signed  as  agents  for  the  so- 
ciety. The  objection  was  overruled. 

The  defendants  then  proved  that  the  note 
was  given  for  a  balance  due  for  a  church  bell, 
stated  in  an  account  produced,  to  have  been 
purchased  of  the  plaintiff,  but  which  they  of- 
fered to  prove  was  purchased  of  Hills  and 
Hanks;  who,  at  the  time,  agreed  in  writing  to 
warrant  the  bell  not  to  crack  for  one  year,  and 
to  recast  it  if  it  should  crack  within  that  time. 
That  at  the  time  of  the  purchase,  Hills  and 
Hanks  were  in  company;  that  the  bell  cracked 
within  the  year;  that  the  defendants  went  to 
the  place  where  Hanks  had  formerly  kept  his 
shop,  in  Auburn,  to  get  it  recast,  but  he  had 
left  the  county  and  they  could  not  find  him. 

The  plaintiff  objected  to  the  evidence,  on  the 
ground  that  no  notice  of  the  evidence  accom- 
panied the  plea,  which  was  the  general  issue, 


NOTE.— Principal  and  agent— Personal  liability  of 
agent  on  contracts  made  by  Mm. 

The  agent  is  personally  liable  on  contracts  made  in 
his  name,  even  though  he  describe  himself  as  agent. 
He  is  liable  in  any  case  where  he  expressly  pledges 
his  own  liability,  although  he  describe  himself  as 
agent.  See  Stone  v.  Wood,  7  Cow.,  453,  note. 
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and  that  the  facts  constituted  no  defense,  as 
they  amounted  only  to  a  partial  failure  of  con- 
sideration. The  judge  decided  that  the  evidence 
was  inadmissible,  under  the  pleadings. 

Mr.  J.  Porter,  for  the  plaintiff.  The  defend- 
ants were  personally  liable,  the  addition  being 
no  more  than  a  descriptio  personarum.  (9  Johns. , 
334  ;  6  Mass.,  58  ;  Com.  Cont.,  237,  252.)  The 
testimony  offered  by  the  defendants  was  inad- 
missible. The  warranty  was  by  the  plaintiff 
and  another,  and  no  application  was  made  to 
the  plaintiff  to  have  the  bell  recast.  Nor  was 
any  notice  given  of  the  defense.  Without  this, 
nothing  short  of  a  full  defense  was  admissible. 
( 1  Chit.  PI.,  472  ;  15  Johns.,  234  ;  11  Id.,  547.) 
33*]  *Mr.  N.  Parke,  contra.  The  defend- 
ants were  not  liable.  They  contracted  as  agents, 
and  for  the  benefit  of  the  Corporation.  ( 12 
Johns.,  227;  2  Id.,  669;  1  Cow.,  513;  14  Johns., 
238  ;  6  T.  R,  94  ;  15  Johns.,  1.) 

A  total  or  partial  failure  of  consideration 
may  be  given  in  evidence  by  the  maker  of  a 
promissory  note,  as  against  the  payee;  and  this 
under  the  general  issue  without  notice.  (1  Chit. 
PI.,  471,  472  ;  15  Johns.,  251  ;  2  Cai.,  146  ;  3 
Johns.,  463,  465  ;  10  Johns.,  198  ;  13  Id.,  302  ; 
19  Id.,  53;  18  Id.,  141.) 

Curia,  per  WOODWORTH,  /.  The  objection 
that  the  defendants  were  not  liable  upon  the 
note  having  signed  in  the  character  of  trustees, 
was  properly  overruled.  The  addition  of  trust- 
ees, &c.,  is  a  mere  descriptio  personarum.  (  9 
Johns.,  334.) 

The  remedy  on  the  warranty  was  against  two 
persons,  partners;  and  though  the  plaintiff  was 
one,  it  is  questionable  whether  the  defense  for 
breach  of  warranty  is  allowable  in  such  a  case. 

But  waiving  that  question  :  it  was  provided 
that  if  there  should  be  a  breach  of  warranty, 
the  defendants  should  be  entitled  to  redress  by 
having  the  bell  recast.  Until  there  was  a  re- 
fusal to  comply,  there  was  no  right  of  action 
in  the  defendants.  The  evidence  was  insuffi- 
cient to  show  that  the  persons  warranting  were 
in  default.  As  to  Hanks ;  if  it  be  conceded 
that  he  had  left  the  county,  for  aught  that  ap- 
pears, Hills  was  there,  ready  and  willing  to  re- 
cast the  bell,  and  yet  no  application  was  made 
to  him.  Damages  for  non-performance  do  not 
arise  in  such  a  case  till  neglect  or  omission  be 
shown,  after  a  request  to  perform. 

Under  the  general  issue  in  assumpsit,  any 
matter  which  shows  the  plaintiff  has  no  cause 
of  action,  may  be  given  in  evidence.  (1  Chit. 
PL,  472.)  In  this  case  there  was  not  a  total 
failure  of  consideration;  for  the  bell,  although 
cracked,  was  of  some  value.  It  is  not  pretend- 
ed that  .there  was  any  fraud  or  deceit.  Had 
there  been,  it  would  have  been  competent  proof 
34*]  under  the  general  issue;  15  Johns.,  *230; 
and  it  seems  that  if  the  unsoundness  of  an  ar- 
ticle merely  produce  a  partial  diminution  of 
value,  it  may  be  shown  in  mitigation  of  dam- 
ages, provided  there  was  a  fraudulent  repre- 
sentation. (13  Johns.,  302.)  If  the  plaintiff 
had  refused  to  recast  the  bell,  I  incline  to  think, 
the  partial  failure  of  consideration  might  also 
be  a  defense  in  mitigation,  although  there  be 
no  fraud.  Such  a  defense  has  been  allowed  in 
suits  for  work  and  labor  by  builders  ;  and 
seems  to  to  be  approved  of  in  Runyan  v.  Nich- 
ol*,  11  Johns.,  548;  although  it  was  not  ex- 
COWEN  8. 


pressly  decided,  in  that  case,  that  the  client 
could  set  up  the  negligence  of  the  attorney  in 
conducting  the  suit.  It  was  held  that  notice 
of  the  defense  ought  to  be  given,  and  that  to 
allow  it  without  a  previous  notice  would  be 
unwarrantable  and  unnecessarily  rigorous.  In 
this  case,  the  attempt  is,  to  show,  in  mitigation 
of  damages,  a  breach  of  the  warranty.  Had  it 
been  established,  perhaps  the  evidence  would 
have  been  proper  in  mitigation.  In  Hasten  v. 
Butler,  7  East,  481,  the  case  of  King  v.  Boston 
is  cited.  (lb.,  note  a.)  It  appeared  that  the 
plaintiff  had  sold  to  the  defendant  a  horse, 
warranted  sound,  for  12  guineas,  of  which  the 
defendant  had  paid  three.  The  horse  was  not 
sound  ;  and  the  defendant  refusing  to  pay  any 
more,  the  action  was  brought  to  recover  the 
difference.  It  was  proved  that  the  horse,  at  the 
time  of  the  sale,  was  not  worth  more  than 
£1  11s.  M.  Ld.  Kenyon  held  that  the  plaintiff 
could  only  recover  the  value;  and  more  having 
been  paid  by  the  defendant,  he  nonsuited  the 
plaintiff.  The  court  in  the  principal  case  lay 
down  the  rule  as  to  notice,  that  where  a  spe- 
cific sum  has  been  agreed  to  be  paid,  notice 
ought  to  be  given  ;  otherwise,  the  plaintiff 
would  have  ground  to  complain  of  surprise,  if 
evidence  be  allowed  to  show  that  the  work  and 
materials  were  not  worth  so  much  as  was  con- 
tracted to  be  paid  ;  but  that,  on  a  quantum 
meruit,  he  must  come  prepared  to  show  that 
the  work  done  was  worth  so  much  and,  there- 
fore, there  could  be  no  injustice  to  him,  in  suf- 
fering this  defense  to  be  entered  into,  even 
without  notice. 

*It  is  not  necessary,  however,  to  de-  [*35 
cide  anything  more  than  that  the  defendants 
have  not  done  enough  to  raise  the  question 
whether  a  breach  of  warranty  can  be  a  defense 
in  mitigation  of  damages,  when  the  action  is 
brought  on  a  note,  the  consideration  of  which 
was  the  sale  of  a  chattel  warranted ;  nor  wheth- 
er, in  such  cases,  notice  must  be  given. 

The  evidence  having  been  properly  over- 
ruled, the  plaintiff  is  entitled  to  judgment. 

Judgment  for  tfie  plaintiff. 

Overruled— 17  Wend.,41;  9  Barb.,  539;  6  How.Pr.,  2. 

Cited  in— 4  Wend.,  493 ;  19  Wend.,  53 ;  4  N.  Y.,  210 ; 
6  N.  Y-,  133 ;  9  N.  Y.,  573 ;  19  N.  Y..  316 ;  7  Hun,  364 ; 
24  Hun,  288;  9  Barb.,  314 ;  4  How.  Pr.,  356  :  1  Hilt., 
250 ;  36  Am.  Dec.,  758  (19  Me.,  352) ;  46  Am.  Dec.,  240 
(11  Ala.,  1058) ;  47  Am.  Dec..  183  (1  Zab.,  683) ;  22  Am. 
Rep.,  176  (79  111.,  495,  515)  ;  22  Am.  Rep..  179  (54  Ind., 
266) ;  31  N.  J.  L.,  341 ;  8  Allen,  463 ;  98  Mass.,  105. 


HATCH  t>.  ADAMS  ET  AL. 

Alternative  Contract — Declaration  On. 

Where  a  contract  was  to  pay  different  sums  for 
work  and  labor,  accordingly  as  the  laborer  should 
board  himself  or  be  boarded  by  his  employers,  and 
he  worked  at  the  less  sum,  being:  boarded ;  held.that 
in  declaring-  specially  upon  this  contract,  he  must 
state  it  in  the  alternative ;  and  could  not  declare  and 
recover  upon  it  as  a  contract  simply  to  pay  the  less- 
er sum. 

His  declaration  contained  special  and  g-eneral 
counts  in  assumpsit ;  and  his  proof  was  offered  and 
received  under  the  former,  from  which  it  varied, 
but  would  support  the  common  count ;  and  he  was 
nonsuited  for  the  variance ;  held  well,  because  he 
did  dot  insist  on  the  common  count  at  the  trial. 

Citations— I  Chit.  PL,  302;  2  East,  2;  2  Bos.  &  P., 
119,  n.  a ;  3  T.  R.,  531 ;  8  East,  8 ;  18  Johns.,  455. 

1ST  ERROR  from  the  C.  P.  of  Jefferson.  The 
action  in  the  court  below  was  assumpsit  by 
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Hatch  against  Adams  and  others.  He  declared 
in  two  special  counts:  one  on  a  contract  by  the 
defendants  to  hire  him  one  year  at  $8  per  week, 
he  boarding  himself;  the  other  at  $6.50,  he  be- 
ing boarded.each  count  averring  performance. 
The  declaration  also  contained  the  common 
count  for  work  and  la"bor. 

On  the  trial,  the  plaintiff,  in  support  of  the 
special  counts,  proved  by  letters  passing  be- 
tween the  parties,  that  the  contract  of  the  de- 
fendants was  in  the  alternative,  to  pay  the 
plaintiff  the  $8  if  he  boarded  himself,  or  the 
$6.50  if  he  was  boarded;  and  showed  that  he 
worked  accordingly,  being  boarded.  A  mo- 
tion was  made  to  nonsuit  him  for  variance  be- 
tween the  proof  and  the  declaration,  which 
was  granted,  and  he  took  his  bill  of  exceptions. 
It  did  not  appear  by  this  bill  that  he  insisted 
on  the  general  count  at  the  trial. 

Mr.  G.  C.  Sherman,  for  the  plaintiff  in  error. 

Mr.  H.  Emerson,  contra. 

36*]  *  Curia,  per  SUTHERLAND,  /.  The  con- 
tract should  have  been  declared  on  as  an  alter- 
native one  in  a  single  count,  the  plaintiff  aver- 
ring his  election  to  have  boarded  himself  or  to 
have  been  boarded.  (1  Chit.  PI.,  302;  2  East, 
2;  2  Bos.  &  P.,  119,  note  a;  3  T.  R,  531  ;  8 
East,  8;  18  Johns.,  455.) 

But  the  plaintiff  contends  the  evidence  en- 
titled him  to  recover  under  the  common  count. 
It  is  a  sufficient  answer  to  say  that  his  evidence 
was  offered  under  the  special  counts,  as  the 
bill  of  exceptions  states.  He  did  not  claim  on 
the  trial  that  it  applied  to  the  common  count. 
It  was  impliedly  admitted  by  him,  that  if  there 
was  a  fatal  variance,  he  ought  to  be  nonsuited. 

Judgment  affirmed. 


GRANNIS 

v. 
CLARK  ET  AL.,  Executors  of  DELVIN. 

Lease  /or  Year* — "Grant"  and  "Demise" — 
Covenants  of  Title  and  Power  to  Give  Lease — 
Breath — Pleading. 

The  word  "  grant,"  in  a  lease  for  years,  is  a  war- 
ranty of  the  lessor's  title. 

The  word  "  demise,"  in  a  lease  for  years,  implies  a 
covenant  of  power  in  the  lessor  to  give  the  lease. 

In  an  action  on  these  covenants,  it  is  not  neces- 
sary to  aver  an  eviction.  An  action  lies,  though  the 
lessee  was  prevented  from  taking  possession. 

But  it  must  be  shown  Expressly,  in  assigning 
breaches,  that  the  lessee  was  kept  out  by  a  title  ex- 
isting in  a  third  person  'showing  whom),  at  or  be- 
fore the  time  of  the  execution  or  the  lease. 

The  implied  covenants  may  be  set  forth  in  declar- 
ng  in  the  same  manner  as  if  they  were  set  down 
and  expressed  in  the  lease :  for  such  is  the  effect  of 
the  lease. 

In  pleading  any  contract  in  writing,  it  is  sufficient 
to  set  it  forth  according  to  its  legal  effect. 

More  of  a  contract  than  what  is  sufficient  to  show 
the  cause  of  action  should  not  be  stated,  but  excess 
is  no  ground  of  special  demurrer,  though  it  may 
be  stricken  out  as  surplusage. 

An  instrument  having  no  date,  or  where  the  date 
is  in  blank,  may  be  set  forth  as  executed  on  a  certain 
day,  without  stating  expressly  that  it  was  without 
date. 

Citations— Co.  Litt.,  384,  a,  n.  332 ;  2  Cai.,  194 ;  Hob. 
12:  ISaund..  322,  o,  n.2;  4  Co..  80  ;  Cro.  Eliz.,  874; 
Cro.  Jac.,  73,  S.  P.:  6  Johns.,  50 :  2  Saund.,  181,  A.  N 
10 :  6  East,  567 ;  1  Chit.  PI.,  232,  233,  234  and  298  to  303 

ON  demurrer  to  the  declaration.     The  first 
count  set  forth  an  indenture  of  lease  made 
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Apr.  5,  1825,  in  the  testator's  lifetime,  between 

him  and  the  plaintiff,  dated  on  the day  of 

Apr.,  1825,  by  which  the  testator  did  demise, 
grant  and  to  farm  let  unto  the  plaintiff  a  cer- 
tain lot  of  ground  described,  for  the  term  of  10 
years  from  May  1,  1826,  with  a  covenant  by 
Delvin  that  the  plaintiff  should  have  posses- 
sion on  that  day;  and  another  covenant  that  he 
should  quietly  possess  during  the  term,  with 
various  covenants  as  to  buildings  and  erections 
by  the  plaintiff,  and  his  compensation  by  the 
testator,  the  use  of  a  well  for  the  plaintiff,  in- 
surance against  fire,  by  the  lessor,  and  for  re- 
newal of  the  lease,  &c.  Breaches,  that  Delvin 
was  not,  when  he  executed  *the  indent-  [*37 
ure,  or  since,  seised,  nor  had  he  then  or  since 
any  interest  authorizing  him  to  demise,  nor 
good  right,  nor  lawful  authority  to  demise; 
that  the  plaintiff  could  not  obtain  possession 
May  1,  1826,  but  was  by  the  rightful  owner  or 
owners  of  the  premises,  or  some  part  or  parts 
thereof,  hindered  and  prevented  from  entering 
on  that  day;  that  he  did  not  quietly  enjoy  dur- 
ing the  term  or  any  part  of  it;  but,  on  the  con- 
trary, was,  by  the  rightful  owner  or  owners  of 
the  premises,  or  of  some  part  or  parts  thereof, 
hindered  from  entering  when  the  demise  com- 
menced; and  had  been  by  the  owner  or  own- 
ers, kept  out  of  possession;  and  prevented  the 
fulfilling  of  his  covenants  in  the  lease;  and 
that  the  use  of  the  well  had  not  been  fur- 
nished, &c. 

The  second  count  recited  in  hcec  verba  an  in- 
denture of  the  like  import  as  that  mentioned 
in  the  first  count,  but  which  contained  no  ex- 
press covenants  as  to  title,  possession  or  enjoy- 
ment. Several  covenants  having  no  relation  to 
the  title  were  contained  in  the  indenture,  as  in 
the  first  count,  and  also  to  pay  rent  and  taxes, 
leave  in  good  repair,  &c.  Breaches,  as  in  the 
first  count. 

The  defendants  craved  oyer  upon  both  counts. 
This  was  answered  by  setting  forth  the  indent- 
ure recited  in  the  second  count;  whereupon, 

Special  demurrer  and  joinder. 

The  demurrer  assigned  as  cause  among  oth- 
ers, that  the  indenture  should  have  been  de- 
scribed as  without  date,  and  also  the  unneces- 
sary matter  in  the  declaration.  Also,  as  to  the 
first  count,  that  it  varied  from  the  indenture  in 
setting  forth  the  covenants  as  to  the  title,  the 
indenture  itself  containing  none. 

Mr.  C.  P.  Kirkland,  in  support  of  the  de- 
murrer. Loading  a  declaration  with  unneces- 
sary matter  is  always  discountenanced  by  the 
courts.  (1  Saund.,  233,  note  2.) 

The  lease  imports  no  covenant  of  seisin  or 
power  to  demise,  or  to  put  the  plaintiff  in  pos- 
session. The  words  " demise "  and  ". grant"" 
are  the  only  words  which  can  be  relied  on;  and 
these  import  no  more  than  a  warranty  or  cove- 
nant of  *quiet  enjoyment.  (Co.  Litt.^384[*3& 
a,  note  332;  2  Cai.,  188.)  Such  a  covenant  re- 
spects the  possession  only.  It  is  equivalent  to 
a  warranty,  which  is  not  broken  without  evic- 
tion. (1  Saund.,  322;  15  Johns.,  545;  2  Bos.  & 
P.,  14,  note  a  ;  2  Saund  ,  181  b,  note.)  Here  has 
been  no  eviction  or  anything  equivalent.  But 
if  a  covenant  of  power  to  convey  be  implied, 
the  declaration  should  have  shown  by  whom 
the  plaintiff  was  hindered  from  his  possession ; 
and  a  possessory  right  in  another  at  the  time 
the  plaintiff  was  entitled  to  his  possession. 
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This  should  especially  be  so  where  the  defend- 
ants are  executors. 

At  all  events,  it  should  have  shown  that  the 
adverse  title  existed  at  or  prior  to  the  date  of 
the  demise;  that  it  was  derived  from  or  under 
the  lessor;  or,  at  least,  that  it  was  not  derived 
from  or  under  the  plaintiff  himself.  (2  Saund. , 
177,  181  a  and  note  10;  Woodf.  L.  &T.,312; 
Shep.  Touch.,  167;  Cro.  Jac.,  315;  4T.R.,617; 
8  T.  R.,  278;  2  Bos.  &  P.,  14,  note  b.) 

Mr.  G.  G.  Bronson,  contra.  The  pleader  was 
bound  to  set  forth  the  indenture  of  lease  ac- 
cording to  its  legal  operation.  (1  Chit  PL,  302, 
303.)  Here,  we  say,  is  an  implied  covenant; 
and  there  is  no  better  way  of  declaring  upon 
it  than  to  set  forth  a  covenant  for  something, 
as  of  power  or  title;  and  then  if  such  be  the 
effect  of  the  implied  covenant,  the  declaration 
is  supported.  (1  Chit.  PI.,  302,  353,  354.)  Mere 
surplusage  in  a  declaration,  is  not  a  subject  of 
special  demurrer.  (1  Chit.  PI.,  232-234.) 

The  only  real  question  in  the  case  is,  whether 
the  plaintiff  has  any  remedy  at  all.  This  lease 
was  to  commence  in  possession  some  time  after 
the  date,  yet  the  argument  is,  that,  without  en- 
try and  ouster,  no  action  lies.  Then  all  a  les- 
sor need  do,  is  to  keep  his  lessee  entirely  put 
of  possession  from  the  beginning,  and  this  im- 
plied covenant  is  not  broken.  We  say  here  is 
an  agreement  that  the  lessee  should  have  the 
property  from  the  1st  of  May.  No  particular 
words  are  necessary  to  make  a  covenant.  Any 
words  showing  the  intention  are  sufficient.  (6 
Johns.,  49;  10  Id.,  266;  Bid.,  44;  5  Munf.,483; 
39*]  Com.  Dig.,  Covenant,  *a,  2,  Dayed.)  A 
covenant  arises  whenever  the  court  see  it  was 
intended.  Holder  v.  Taylor,  Hob.,  12,  is  this 
very  case,  which  will  be  found  to  have  been 
acquiesced  in  ever  since  its  decision.  Not  a 
case  has  ever  questioned  it.  (Com.  Dig. ,  Cove- 
nant, A,  4,  new  ed.) 

The  objection  that  no  time  is  shown  when 
the  adverse  title  began  or  existed  is  not  found- 
ed in  fact.  It  is  denied  by  the  declaration  that 
the  lessor  ever  had  title. 

In  this  declaration  each  breach  is  in  nature 
of  a  separate  count ;  and  if  either  be  found 
sufficient,  the  demurrer  being  to  the  whole, 
must  fail. 

Curia,  per  SAVAGE,  Gli.  J.  The  defendant 
demurs,  and  assigns  eleven  causes  of  special 
demurrer  to  the  first  count  and  eight  to  the 
second.  Upon  the  argument  the  defendants' 
counsel  stated  six  grounds  of  general  demurrer. 

I  shall  consider  some  of  them.  It  is  object- 
ed that  the  lease  should  have  been  described 
as  without  date — it  being,  in  fact,  dated  Apr. 

,  1825.  The  plaintiff  has  declared  upon 

it  as  executed  on  the  5th  day  of  that  month. 
He  is  right  in  so  declaring.  Should  it  turn 
out  on  trial  that  it  was  made  on  a  different 
day,  a  question  of  variance  may  arise ;  but 
that  is  no  cause  of  special  demurrer. 

The  main  question  in  the  cause  is,  whether 
the  covenants  relied  on  in  the  declaration  are 
to  be  found  in  the  lease,  and  as  there  are  no 
such  express  covenants,  whether  they  are  im- 
plied by  any  words  made  use  of  in  the  lease. 

The  gravamen  in  the  declaration  is,  that  the 
defendants'  testator  leased  certain  premises  to 
the  plaintiff,  and  covenanted  that  he  should 
have  peaceable  and  quiet  possession  May  1, 
1826,  and  for  quiet  enjoyment  during  the  term; 
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but  that  the  testator  had  no  interest  in  the 
premises,  nor  any  power  to  demise ;  and  that 
the  plaintiff  could  not  obtain  possession,  being 
kept  out  by  the  rightful  owner. 

The  words  in  the  conveyance  which  are  sup- 
posed to  contain  the  above  covenants  are  "de- 
mise and  grant."  The  Effect  of  these  words 
will  be  best  understood  by  referring  *to  [*4O 
a  few  authorities.  The  opinion  of  Sir  Jeffrey 
Palmer  is  thus  quoted  by  writers  on  this  sub- 
ject (Co.  Litt.,  384  a,  Butler's  note,  332):  "Give 
implies  a  personal  warranty,  and  so  is  not  al- 
ways used.  The  word  'grant,'  in  a  lease  for 
years,  is  a  covenant  in  law,  or,  as  you  may 
call  it,  a  general  warranty,  if  it  be  not  quali- 
fied by  a  covenant  or  warranty  in  fact ;  but  if 
there  be  a  covenant  or  warranty  in  fact,  then 
it  is  restrained  to  the  words  of  the  covenant 
subsequent.  But  in  an  estate  of  inheritance 
where  the  fee  passeth,  then  the  word  '  grant ' 
is  neither  a  covenant  in  law  nor  a  warranty." 
The  effect  here  given  to  the  word  "grant "  has 
been  uniformly  admitted,  and  acquiesced  in 
by  the  courts  in  England  and  in  this  State ; 
but  I  need  only  refer  to  the  case  of  Frost  v. 
Raymond,  2  Cai.,  194,  where  the  force  and  ef- 
fect of  the  words  dedi  et  concessi  are  fully  and 
learnedly  considered  by  Kent,  Ch.  J.,  who 
says :  "It  is  well  settled  that  concessi,  in  a 
feoff ment  or  estate  of  inheritance,  implieth  no 
warranty.  It  only  creates  a  covenant  in  a 
lease  for  years." 

The  effect  of  the  word  "demise"  is  consid- 
ered in  Holder  v.  Taylor,  Hob. ,  12.  The  case 
is  as  follows  :  "  Holder  brought  an  action  of 
covenant  against  Taylor,  and  declared  for  a 
lease  for  years  made  by  the  defendant  by  the 
word  '  demise,'  which  imports  a  covenant ; 
and  then  shows  that,  at  the  time  of  the  lease 
made,  the  lessor  was  not  seised  of  the  land, 
but  a  stranger ;  and  so  the  covenant  in  law 
broken ;  but  he  did  not  lay  any  actual  entry 
by  force  of  his  lease,  nor  any  ejectment  of  the 
stranger,  nor  any  claiming  under  him  :  where- 
upon it  was  objected  that  no  action  of  cove- 
nant would  lie,  because  there  was  no  expul- 
sion ;  but  the  whole  court  was  of  opinion  that 
an  action  did  lie,  for  the  breach  of  the  cove- 
nant was  in  that  the  lessor  had  taken  upon 
him  to  demise  that  which  he  could  not ;  for 
the  word  '  demise '  imports  a  power  of  letting 
as  dedi  a  power  of  giving.  And  it  is  not  rea- 
sonable to  enforce  the  lessee  to  enter  upon  the 
land,  and  so  commit  a  trespass.  But  if  it  were 
an  express  covenant  for  quiet  enjoying,  then, 
perhaps,  it  were  otherwise."  This  case  is  cited 
by  Sergeant  Williams,  1  Saund.,  322  a,  note  2, 
who  says  *that  an  action  of  covenant  lies  [*4 1 
against  the  lessor  on  the  implied  covenant  in 
law  upon  the  word  "demise;"  but  it  is  not 
necessary  in  order  to  support  this  action  that 
the  lessee  should  be  actually  evicted  ;  for  the 
word  ' '  demise "  implies  a  power  to  lease. 
Therefore,  when  a  man  demises  lands  to  which 
he  has  not  any  title,  an  action  of  covenant  will 
lie  against  him,  although  the  lessee  never  en- 
tered;  for  he  is  not  bound  to  commit  a  tres- 
pass. 

In  Nokes'  case,  4  Co.,  80,  it  was  resolved, 
among  other  things,  that  for  this  covenant  in 
law  upon  the  words  "  demise,  grant,"  &c.,  an 
action  of  covenant  lies.  (Cro.  Eliz.,  674 ;  Cro. 
Jac.,  73,  S.  P.) 
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It  is  perfectly  clear,  therefore,  that  the  words 
"demise  and  grant  "import  a  covenant  that 
the  lessor  had  authority  to  make  a  valid  lease 
of  the  premises. 

The  declaration  is,  therefore,  correct  in  stat- 
ing Delvin  to  have  covenanted  that  Grannis 
should  have,  May  1,1826,  quiet  and  peaceable 
possession  of  the  premises,  &c. 

The  next  subject  of  inquiry  is,  has  the  plaint- 
iff shown  in  his  declaration  a  breach  of  this  cove- 
nant ?  The  averment  is  that  Delvin,  neither 
at  the  date  of  the  lease  nor  since,  was  sensed  of 
the  premises;  and  had  no  interest  therein 
which  would  authorize  him  to  demise;  and 
further,  that  the  plaintiff  could  not  enter  May 
1,  1826;  but  was,  by  the  rightful  owner  or 
owners  of  the  premises,  or  some  part  thereof, 
hindered  and  prevented  from  entering  on  the 
said  premises ;  and  that  he  could  not  quietly 
have,  hold,  occupy  and  possess  the  same,  &c. 

It  is  objected  that  no  eviction  is  stated  :  the 
answer  to  which  is  that  no  eviction  was  neces- 
sary ;  nor,  indeed,  could  there  be  any  eviction 
when  the  lessee  never  had  possession.  The 
complaint  is  that,  from  want  of  title  in  the  les- 
sor, the  lessee  could  not  get  possession,  but 
was  kept  out  by  the  true  owner.  Where  the 
covenant  is  broken  immediately,  no  eviction 
or  disturbance  need  be  shown.  (6  Johns.,  50.) 

But  I  am  of  opinion  the  declaration  is  insuf- 
ficient, in  not  stating  that  the  title  of  the  per- 
42*]  son  keeping  the  plaintiff  *out  of  posses- 
sion existed  at  the  date  of  the  lease.  Other- 
wise the  averment  in  the  declaration  may  be 
true  without  showing  a  cause  of  action.  The 

Slaintiff  may  have  been  kept  out  of  possession 
y  the  true  owner ;  but  that  owner  may  have 
derived  title  under  the  plaintiff  himself.  In 
all  cases  where  an  eviction  must  be  stated,  it 
is  held  to  be  necessary  to  aver  that  the  evic- 
tion was  had  under  a  lawful  title  existing  be- 
fore or  at  the  date  of  the  grant  to  the  plaint- 
iff ;  and  an  averment  of  lawful  title,  without 
this  qualification,  is  bad  after  verdict.  (2 
Saund.,  181  a,  note  10;  4  Co.,  80,  the  third 
resolution  in  Nokes'  case.) 

The  declaration  is  faulty,  in  stating  more  of 
the  covenants  than  compose  the  foundation  of 
the  action,  and  in  setting  out  breaches  which 
must  necessarily  have  been  subsequent  to  his 
entry,  though  it  is  right  in  stating  that  part  of 
the  contract  which  is  the  foundation  of  the 
action  according  to  its  legal  effect.  It  is  suffi- 
cient, said  Ld.  Ellenborough,  in  Clark  v.  Bray, 
6  East,  567,  to  state  so  much  of  the  instrument 
as  constitutes  the  contract,  the  breach  of  which 
is  complained  of.  (1  Chit.  PI.,  298-303,  and 
cases  cited.) 

If,  however,  unnecessary  matter  be  stated, 
which  is  foreign  to  the  cause  of  action,  it  may 
be  rejected  as  surplusage,  and  does  not  vitiate. 
(1  Ch.  PI.,  232-234.) 

My  conclusion,  therefore,  is,  that  the  lease 
declared  on  does  contain  a  warranty  of  title 
on  the"  part  of  the  lessor,  that  he  had  power 
to  make  the  lease  in  question ;  and  that  the 
lessee  should  have  quiet  and  peaceable  posses- 
sion May  1,  1826 ;  and  that  the  plaintiff  has 
declared  properly  in  stating  the  contract  ac- 
cording to  its  legal  effect.  The  declaration  is 
defective  in  not  stating  the  particulars  of  the 
plaintiff's  being  prevented  from  taking  posses- 
sion of  the  premises ;  that  is,  as  to  the  person 
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or  persons  who  thus  prevented  him,  and  by 
what  right ;  and  in  not  showing  a  title  at  or 
before  the  date  of  the  lease  declared  on. 

The  subsequent  covenants  in  the  lease  should 
not  have  been  set  forth,  nor  any  breaches  of 
them  assigned ;  but  *being  superfluous,  [*43 
that  part  may  be  rejected  as  surplusage,  and 
is  not,  therefore,  good  ground  of  special  de- 
murrer. 

The  defendants  are  entitled  to  judgment  on 
the  demurrer,  with  leave  to  the  plaintiff  to 
amend  on  payment  of  costs. 

Rule  accordingly. 

Cited  ln-4  Wend.,  504 ;  5  Wend.,  507  ;  3  Hill,  332 ; 
4  Hill,  645 ;  2  Den.,  105 ;  Clarke,  506 ;  9  N.  Y.,  541 ;  5 
Barb.,  605,  671 ;  7  Barb.,  85;  13  Barb.,  384;  32  Am. 
Dec.,  351,  352  (9  N.  H.,  219) :  42  Am.  Rep.,  109  (67  Ala., 
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OSTERHOUT  v.  ROBERTS. 

Trover — Former  Recovery  and  Actual  Satisfac- 
tion Ban  Action. 

In  trover  against  A,  it  is  no  plea  that  the  plaintiff 
had  before  brought  trover  against  B,  for  the  same 
chattel,  and  recovered  judgment  and  imprisoned  B 
in  execution  for  60  days.  Otherwise,  If  A  had  ob- 
tained actual  satisfaction. 

Recovery  in  trover  and  actual  satisfaction  changes 
the  property  in  a  chattel ;  so  that  the  plaintiff  can- 
not afterwards  have  trover  against  another  for  the 
same  chattel;  otherwise,  where  there  is  no  actual 
satisfaction,  but  a  mere  commitment  in  execution. 

Citations— 4  Jenk.  Cent.,  189.  case  88:  6  Johns.,  168; 
Cro.  Jac.,  73 ;  1  Johns.,  290. 

ON  ERROR  from  the  C.  P.  of  Madison  Co. 
The  cause  came  to  the  C.  P.  by  appeal 
from  a  justice's  court.  Roberts,  the  plaintiff 
before  the  justice,  declared  against  the  defend- 
and,  Osterhout,  in  trover  for  a  watch.  Oster- 
hout  pleaded  that  a  previous  judgment  had 
been  obtained  by  Roberts  against  Osterhout's 
son,  for  converting  the  same  watch  ;  on  which 
the  son  was  imprisoned  60  days  in  the  county 
jail.  The  plaintiff,  Roberts,  demurred  to  the 
plea,  and  the  justice  gave  judgment  for  the 
plaintiff.  On  appeal,  the  C.  P.  gave  judgment 
for  the  plaintiff,  and  a  jury  assessed  his  dam- 
ages at  $15,  for  which  judgment  was  rendered, 
with  $35  costs.  Osterhout,  the  defendant  be- 
low, and  appellant,  brought  error  to  this  court. 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in  error, 
cited  2  Phil.  Ev.,  121,  and  note  a;  6  Johns., 
168  ;  5  Id.,  348;  1  Tid  Pr.,  590;  1  Show.,  146; 
2  Str.,  1078  ;  Bull.  N.  P.,  49  ;  2  Esp.  Dig., 
Gould  ed.,  208. 

Mr.  D.  B.  Johnson,  contra,  cited  6  Johns., 
168;  2  Str.,  1078;  1  Chit.  PI.,  75. 

Curia,  per  WOODWORTH,  /.  The  only  ques- 
tion is,  whether  the  judgment,  execution  and 
imprisonment,  set  out  in  the  plea,  were  a  satis- 
faction to  the  plaintiff,  so  as  to  transfer  the 
property  in  the  watch. 

I  think  actual  satisfaction  is  necessary  to 
change  the  property.  Here  there  was  a  failure 
of  satisfaction;  for  it  is  manifest  the  defendant 
in  the  former  suit  never  paid  the  *recov-  [*44 
ery.  His  imprisonment  was  no  compensation, 
but  the  means  resorted  to  in  order  to  compel  it. 

The  doctrine  laid  down  in  Jenkins'  Centur- 
ies (4  Cent.,  189,  case  88)  is.  I  apprehend,  the 
law  at  this  day  :  "  A,  in  trespass  against  B  for 
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taking  a  horse,  recovers  damages.  By  this  re- 
covery and  execution  done  thereon,  the  prop- 
erty of  the  horse  is  vested  in  B.  Solutio  pretii 
emptionis  locohabetur,"  The  case  supposes  pay- 
ment to  have  been  made  ;  that  the  execution 
had  been  satisfied .  The  mere  commitment  of 
a  party  would,  according  to  this  principle,  be 
insufficient.  In  Curtis  v.  Groat,  6  Johns.,  168, 
the  court  so  considered  the  law.  It  is  there 
said  :  "  If  a  trespasser  takes  a  chattel  into  his 
own  possession,  and  the  owner  sues  and  recov- 
ers damages,  for  the  specific  chattel  so  taken 
and  detained,  the  recovery  and  execution  done 
thereon  will  change  the  property  by  operation 
of  law."  The  case  of  Brown  v.  Wootton,  Cro. 
Jac.,  73,  holds  a  different  doctrine.  That  was 
an  action  of  trover  for  certain  plate.  The  de- 
fendant pleaded  a  judgment  against  J.  S.,  and 
had  him  in  execution  for  the  damages.  The 
plaintiff  demurred  ;  and  judgment  for  the  de- 
fendant ;  the  court  holding  that  the  damages 
being  uncertain,  and  having  been  reduced  to 
certainty,  by  the  recovery  in  the  first  suit,  this 
took  away  the  action  against  the  defendant  in 
the  subsequent  suit.  This  doctrine  is  overruled 
in  Livingston  v.  Bishop,  I  Johns.,  290,  where 
the  authorities  bearing  on  the  question  are  re- 
viewed by  Oh.  J.  Kent;  and  where  it  is  clearly 
shown,  that  if  you  elect  to  bring  separate  ac- 
tions for  a  joint  trespass,  you  may  have  sepa- 
rate recoveries.though  but  one  satisfaction;  and 
that  the  plaintiff  may  elect  de  melioribus  dam- 
nis;  and  issue  his  execution  accordingly.  That 
where  he  has  made  this  election,  he  is  con- 
cluded by  it.  Which  I  understand  in  this  man- 
ner :  that  having  recovered  several  judgments 
for  the  same  joint  trespass,  neither  judgment 
is  barred  by  the  recovery  of  the  other;  that  the 
plaintiff  then  has  an  election  ;  and  in  such  a 
case  having  elected  one,  he  shall  not  resort  to 
another  judgment.  This  does  not  impair,  or, 
in  the  least,  interfere  with  the  principle,  that 
when  a  recovery  is  had  against  a  party,  not  a 
joint  trespasser,  either  in  an  action  of  trespass 
45*]  or  trover,  nothing  *short  of  satisfaction 
will  charge  the  property  of  the  article  for  which 
damages  are  sought  to  be  recovered. 

In  the  case  before  us,  it  follows  that  the  plea 
was  no  bar  to  the  plaintiff's  action  ;  and  the 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Cited  in-9  Wend.,  242;  11  Wend.,  42;  31  N.  Y.,  215; 
34  N.  Y.,  478;  48  N.  Y.,  16 ;  62  N.  Y..  220 ;  73  N.  Y.,  309; 
20  How.  Pr.,  336 ;  11  Abb.  Pr.,  380;  2  Hall,  453 ;  7  Bos., 
617,  631 ;  43  Super.,  448 ;  3  Wall,  15 ;  2  McLean,  149;  8 
Am.  Rep.,  516  (48  N.  Y.,  6).; 


CLINTSMAN  v.  NORTHROP. 

Sales — Action  on  Contract  to  Deliver — Defense  of 
Tender — Evidence  of  Quality — Stamp  of  Of- 
ficial Inspector,  not  Conclusive. 

Under  a  defense  of  tender  to  an  action  on  a  con- 
tract to  deliver  sole  leather, the  inspection  and  stamp 
of  an  official  inspector,  who  had  inspected  the  leath- 
er pursuant  to  the  provisions  of  the  Statute,  2  R.  L., 
340,  is  not  conclusive  evidence  as  to  the  quality  of 
the  leather,  but  it  may  be  shown  by  witnesses  to  be 
of  a  quality  different  from  that  denoted  by  the 
stamp. 

It  is  not  the  object  of  our  system  of  inspection 
laws,  to  render  the  decision  of  the  different.inspect- 
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ore  of  flour,  beef,  pork,  staves,  leather,  &c.,  final 
and  conclusive,  but  to  protect  community  from 
frauds  and  impositions  in  domestic  sales,  and  to  pre- 
serve the  character  of  the  State  abroad  as  to  export- 
ed articles. 

Semfo.,  the  law  never  (fives  a  conclusive  effect  -to 
the  exparte  certificate  of  any  officers,  as  to  matter 
depending  on  the  exercise  of  integrity,  judgment 
and  discretion. 

ON  ERROR  to  the  C.  P.  of  Lewis.  Clints- 
man  sued  Northrop  before  a  justice  of 
Lewis  Co.,  on  a  contract  by  the  latter  to  de- 
liver to  the  former  certain  good  sole  leather  in 
the  month  of  May,  1826,  at  the  shop  of  North- 
rop. Judgment  being  for  Clintsman,  Northrop 
appealed  to  the  C.  P. 

On  the  trial  in  the  C.  P.,  the  defense  was, 
that  Northrop  had  tendered  the  leather;  and  he 
proved  that  he  had  caused  a  sufficient  quantity 
to  be  inspected,  neither  party  being  present, 
by  an  official  inspector,  pursuant  to  the  provis- 
ion of  the  Statute, 2  R.  L.,  340,  some  of  which 
was  stamped  "best,  "and  some  "good;"  and  set 
it  apart  at  his  (N's)  shop  in  May,  1826,for  Clints- 
man. He  (C.)  called  for  leather  upon  his  con- 
tract; but  declined  receiving  the  inspected 
leather,  on  the  ground  that  it  was  not  good. 
He  offered  to  prove,  in  the  C.  P.,  that  it  was 
not  good,  but  bad  and  damaged  ;  and  that  the 
part  marked  "  good,"  was  tainted,  the  grain 
broken,  and  so  full  of  holes  as  to  be  unfit  for 
the  outer  soles  of  shoes.  To  this  proof,  North- 
rop objected,  on  the  ground  that  the  inspec- 
tion and  stamp  were  final  and  conclusive.  The 
court  sustained  the  objection,  deciding  that  the 
inspection  and  stamp  were  conclusive,  unless 
Clintsman  could  show  fraud  or  collusion  be- 
tween Northrop  and  the  inspector.  Clintsman 
*excepted  ;  and  this  was  now  the  single  [*46 
point  on  error.  The  verdict  and  judgment  were 
for  Northrop  in  the  court  below. 

Mr.  C.  E.  Clarke,  for  the  plaintiff  in  error. 

Messrs.  Collins  and  Parish,  contra. 

Curia,  per  SUTHERLAND,  J.  The  Act  does 
not  declare  that  the  certificate  or  mark  of  the 
inspector  shall  be  conclusive.  It  is  not  the  ob- 
ject or  policy  of  our  system  of  inspection  laws 
to  render  the  decisions  of  the  different  inspect- 
ors of  flour,  beef,  pork,  staves,  leather,  &c., 
final  and  conclusive.  The  object  of  those  laws 
is  to  protect  community,  so  far  as  they  apply 
to  domestic  sales,  from  frauds  and  impositions; 
and  in  relation  to  articles  designed  for  expor- 
tation, to  preserve  the  character  and  reputation 
of  the  State  in  foreign  markets. 

I  am  not  aware  that  the  law,  in  any  case, 
gives  a  conclusive  effect  to  the  ex  parte  certifi- 
cate of  a  public  officer,  in  relation  to  matters 
which  depend  upon  the  exercise  of  integrity, 
judgment  and  discretion,  and  by  which  private 
rights  and  contracts  may  be  seriously  affected. 
Take  the  familiar  case  of  the  proof  and  ac- 
knowledgment of  a  deed  ;  which  the  law  so 
far  respects  as  to  permit  the  deed  to  be  recorded 
and  given  in  evidence,  in  consequence  of  the 
officer's  certificate.  Yet,  any  party  who  may 
be  affected  by  the  deed,  is,  notwithstanding,  at 
perfect  liberty  to  contest  its  due  execution. 
The  judgment  must  be  reversed,  and  a  venire 
de  now  go  from  the  court  below. 

Judgment  reversed. 

Cited  in— 2  Abb.  App.  Dec.,  70 ;  38  How.  Pr.,  471. 
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47*]    *JACKSON,  ex  dem.  TOUSLEY, 
RHODES. 

Mortgage  to  Loan  Officers— Default— Equity  of 
Redemption  —  Judgment  Against  Mortgagor, 
Lien  Against. 

Though  there  be  a  default  of  payment  on  a  mort- 
gage to  the  loan  officers,  under  the  Act  of  Apr.  11, 
1808,  seas.  41,  ch.  216,  5  W.,  392,  yet  the  mortgagor 
retains  an  equity  of  redemption,  till  sale,  as  in  the 
case  of  an  ordinary  mortgage,  upon  which  a  judg- 
ment recovered  against  him  will  become  a  lien; 
and  it  may  be  sold  in  execution,  though  the  mort- 
gagor has  assigned  it  to  another,  who  is  the  person 
making  default. 

After  a  sale,  the  purchaser  may  give  notice  to  the 
commissioners  of  loans  that  he  is  an  assignee,  and 
redeem  and  receive  a  release  as  assignee,  pursuant 
to  the  Act. 

Citations— 9  Johns.,  129 ;  14  Johns.,  360 ;  3  Johns. 
Ch.,  338 ;  Com.  Dig.,  Condition  (G,  1). 

"P  JECTMENT  to  recover  a  part  of  lot  No.  74, 
-CJ  in  Man li us.  Onondaga  Co.;  tried  at  the 
circuit  in  that  county  Oct.  10,  1826,  before 
Throop,  Circuit  J.,  when  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  this 
court  on  the  following  case  : 

May  4,  1813,  Walter  Worden,  being  seised  in 
fee  of  the  premises  in  question,  mortgaged 
them  to  the  Commissioners  of  Loans  of  the 
County  of  Onondaga,  under  the  Act  of  1808, 
sess.  31,  ch.  216,  to  secure  the  payment  of  $100 
with  interest.  Worden  afterwards  conveyed 
the  premises  in  question  to  James  O.  Wattles, 
in  fee ;  in  1818,  Wattles  conveyed  in  fee,  to 
Frederick  Lasher  ;  and  he,  Feb.  23,  1820,  to 
the  defendant. 

Apr.  17,  1816,  the  lessor  recovered  a  judg- 
ment against  Wattles  in  the  C.  P.  of  Onon- 
daga Co.  for  $2,000  debt  with  costs.  In  Feb. 
vacation,  1820,  a  fi.  fa.  was  issued  on  this  judg- 
ment, returnable  at  the  next  May  Term,  by 
virtue  of  which  the  sheriff  sold  the  premises, 
with  other  lands,  Aug.  14,  1824,  to  the  lessor 
of  the  plaintiff  for  $1,113  ;  and  Jan.  12.  1826, 
a  deed  was  executed  by  the  sheriff,  the  prem- 
ises not  having  been  redeemed. 

In  1820  and  1821  default  was  made  in  the 
payment  of  interest  on  the  mortgage,  and  the 
premises  were  advertised  by  the  Commission- 
ers of  Loans  for  sale  ;  but  they  were  not  sold, 
the  interest  having  been  paid  before  the  day  of 
sale.  In  May,  1824,  default  was  again  made, 
and  the  premises  again  advertised,  but  the  in- 
terest was  paid  Sept.  21  of  that  year.  The  les- 
sor of  the  plaintiff  offered  to  pay  it ;  but  it  was 
in  fact  paid  by  the  defendant.  June  26,  1824, 
the  defendant  gave  notice  in  writing  to  the 
commissioners,  that  he  was  assignee  of  the 
premises,  and  Sept.  21,  1824,  the  lessor  of  the 
plaintiff  gave  a  like  notice.  These  notices  were 
duly  entered  by  the  commissioners,  when  re- 
48*]  ceived.  *May  2,  1826,  the  lessor  of  the 
plaintiff  paid  the  principal  and  interest  due  on 
the  mortgage  to  the  commissioners,  who  exe- 
cuted a  discharge  and  release  according  to  the 
statute  ;  though  the  defendant  objected  to  this: 
and  insisted  that  the  premises  should  be  sold, 
that  he  might  realize  the  surplus,  after  paying 
the  amount  due  on  the  mortgage. 

Mr.  N.  P.  Randall,  for  the  plaintiff.  The 
question  is.  whether  the  judgment  of  the  les- 
sor of  the  plaintiff  was  a  lien  on  the  land  in  the 
hands  of  Wattles.  This,  we  admit,  must  de- 
806 


pend  on  the  construction  to  be  given  to  the 
statute  of  Apr.  11,  1808,  5  W.,  392,  sees.  15, 
19,  20.  We  contend  that,  by  an  acceptance  on 
the  part  of  the  commissioners,  of  the  money 
due  on  the  mortgage,  the  mortgagor  was  re- 
mitted to  his  original  estate,  and  all  liens  were 
preserved.  The  statute  does  not  direct  the  com- 
missioners to  convey  any  title  on  the  payment 
of  the  money,  but  only  to.  release.  On  pay- 
ment of  the  money,  the  rights  of  the  mort- 
gagor, or  those  claiming  under  him,  are  the 
same  as  if  there  had  been  no  default.  On  pay- 
ing the  whole  money,  the  original  estate  be- 
comes revested.  The  declaration,  in  the  stat- 
ute, that  the  rights  of  the  mortgagor  shall  be 
barred  and  foreclosed  by  the  default,  is  much 
qualified,  and  there  is  still  an  interest  left  quite 
equal  to  the  common  equity  of  redemption. 
Certainly  some  interest  was  left,  which  passed 
by  the  sheriff's  sale  to  the  lessor  of  the  plaint- 
iff. He  having  an  interest  in  the  premises  had 
a  right  to  redeem.  An  equity  of  redemption 
is  the  subject  of  sale  on  execution,  because  the 
mortgagor  is,  in  the  eye  of  the  law,  the  actual 
owner.  The  commissioners,  we  have  seen,  are 
to  release.  This  presupposes  an  estate  in  the 
mortgagor  or  his  assignee.  Without  an  estate 
there  cannot  be  a  release.  The  commissioners 
are  not  absolute  owners  in  any  sense.  They 
hold  according  to  the  uses  of  the  statute,  and 
these  are  various,  as  different  rights  arise.  On 
redeeming,  for  instance,  the  owner  is  remitted, 
and  these  trustees  are  to  release.  At  most,  the 
rights  of  the  mortgagor  are  merely  *in  [*49 
abeyance,  which  is  sufficient  to  support  the  lien 
of  the  judgment.  It  is  like  the  case  at  com- 
mon law,  of  accepting  rent,  by  the  lessor,  or 
his  doing  any  other  act  in  affirmance  of  the 
estate,  after  condition  broken  by  a  lessee.  The 
provision  for  a  release  rests  on  this  principle. 
Any  one  claiming  an  interest  in  the  estate, 
may  fulfill  the  condition,  and  so  may  a  mere 
stranger,  if  no  objection  be  made.  (Noy  Max., 
tit.  Condition,  p.  79  ;  Com.  Dig.,  Condition,  G, 
1 ;  2  Cruise,  142  ;  Co.  Litt.,  207  a.)  The  de- 
fendant was  in  possession,  and  it  was  his  duty 
to  have  made  the  payment.  He  cannot  allege 
his  own  default  for  his  benefit.  Again  ;  Wat- 
tles is  estopped  from  denying  that  he  had  title, 
or  that  it  continues  while  the  defendant  holds 
under  him  ;  and  the  defendant  is  also  estopped. 
Com.  Dig.,  Estoppel,  B;  Co.  Litt.,  352  b;  6 
Cow.,  178,  401 ;  Cro.  Eliz..  36  ;  3  T.  R,  441  ;  2 
Str.,  818,  4th  res.)  The  commissioners  alone 
could  enter  for  the  forfeiture  originally.  They 
have  released  their  interest  to  the  lessor  of  the 
plaintiff.  Here  was  no  want  of  notice  to  the 
defendant.  The  judgment  itself,  was  notice 
to  the  world,  and  actual  notice  was  not  neces- 
sary. The  lessor  had  already  purchased  and 
received  a  certificate,  when  the  defendant  made 
default.  All  his  estate  was  gone.  He  had  no 
title  or  right  of  possession.  The  right  of  entry 
upon  him  was  perfect  in  another.  The  mort- 
gagor is  always  considered  the  owner  of  the 
estate  till  entry  or  foreclosure  ;  6  Johns.,  290  ; 
and  the  equity  of  redemption  is  salable  by 
execution.  (1  Cai.  Cas.,  47.) 

Mr.  J.  A.  Spencer,  contra.  The  doctrine  of 
estoppel  has  no  application.  Wattles'  interest 
ceased  by  his  conveyance.  When  he  conveyed 
no  doubt  the  judgment  was  a  lien,  and  we  must 
look  entirely  to  the  rights  which  accrued  sub- 
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sequently.  The  defendant  did  not  hold  under 
Wattles  in  respect  to  these  acts,  so  as  to  create 
a  privity,  and  make  out  an  estoppel.  The  estate 
of  Wattles  became  devested  by  subsequent 
circumstances,  and  the  judgment  ceased,  there- 
fore, to  be  a  lien.  This  was  the  direct  conse- 
5O*]  quence  *of  a  default  in  payment  We  had 
supposed  this  question  settled.  The  15th  sec- 
tion of  the  statute  is  express,  that  upon  a  de- 
fault for  22  days,  after  the  yearly  interest  due, 
the  commissioners  shall  be  seised  of  an  abso- 
lute and  indefeasible  estate.  The  28th  section 
gives  the  form  of  the  mortgage,  by  which  the 
default  bars,  per  se,  all  equity  of  redemption. 
This  default,  alone,  is  equivalent  to  a  foreclos- 
ure. And  so  it  has  been  holden  in  various  cases 
upon  this  very  Act.  Jackson  v.  Voorhis$  Johns., 
129  ;  Sherrillv.  Crosby,  14  Johns.,  360 ;  Denning 
v.  Smith,  3  Johns.  Ch.,  338.  Tousley,  the  les- 
sor, of  course  could  acquire  no  esitate  ;  for  the 
judgment  debtor  had  none,  either  equitable  or 
legal.  Both  had  passed  to  the  commissioners 
previous  to  the  time  of  sale.  To  give  effect  to 
a  sheriff's  sale  of  land,  the  debtor,  or  some  one 
claiming  under  him,  must  have  an  equitable 
or  legal  seisin  at  the  time.  (3  Cai.,  188  ;  4  Cow., 
599 ;  5  Cow.,  485.)  If  an  equitable  title  had 
remained  in  Wattles,  the  sale  by  the  sheriff 
would  have  been  equally  ineffectual,  for  Wat- 
tles was  out  of  possession.  (16  Johns.,  197  ;  17 
Id.,  351  ;  18  Id.,  94  ;  1  Johns.  Ch.,  52.)  But 
the  plaintiff  cannot  recover  in  this  action  on  a 
mere  equitable  title,  even  conceding  that  he 
has  one.  (2  Johns.,  221  ;  3 Id.,  422  ;  WId.,  199; 
2  Cow.,  502.)  There  was  no  interest  in  Wattles 
as  cestui  que  use,  which  could  be  sold  on  exe- 
cution. (1  Johns.  Ch.,  52,  56  ;  17  Johns.,  351.) 
The  release  could  not  operate  to  vest  anything 
in  Wattles  or  the  lessor  of  the  plaintiff,  but 
only  in  the  defendant,  who  succeeded  to  all  the 
interest  of  Wattles.  Tousley,  the  lessor,  is  not 
an  assignee  within  the  20  section  of  the  Act, 
and  had  no  right  to  give  the  notice  required  by 
that  Act.  The  mortgage  was  a  prior  lien,  and 
by  becoming  absolute,  subverted  all  subse- 
quent ones.  The  defendant  had  a  right  within 
the  20th  section,  to  have  the  land  sold  and  re- 
ceive the  surplus.  A  purchaser  at  sheriff's  sale 
can  acquire  no  greater  rights,  than  the  debtor 
had  at  the  time  of  the  sale. 
51*]  *  Mr.  Randall,  in  reply.  Jackson  v.  Voor- 
his  was  on  the  Statute  of  Mar.  14, 1 792,and  was  an 
ejectment  by  the  mortgagor,  or  those  claiming 
under  him,  during  the  pendency  of  his  default. 
In  Sherrill  v.  Crosby,  the  land  had  been  sold  by 
the  commissioners.  Neither  of  these  cases  ap- 
ply; and  as  to  Denning  v.  Smith,  there  was  a 
bill  filed  to  avoid  an  irregular  sale  by  the  com- 
missioners, and  the  sale  was  set  aside  in  favor 
of  the  mortgagor.  Clearly  this  recognizes  in 
him  a  complete  equity  of  redemption,  and 
shows,  after  all,  that  the  mortgage  is  but  a 
lien  ;  which,  as  in  ordinary  cases,  the  mortgag- 
or may  file  his  bill  to  get  rid  of. 

Curia,  per  SAVAGE,  Ch.  J.  Were  this  the  case 
of  an  ordinary  mortgage,  it  would  be  perfectly 
plain  in  favor  of  the  plaintiff.  Wattles  was  the 
owner  of  the  equity  of  redemption  when  the 
lessor's  judgment  was  recovered  against  him. 
That  judgment  became  a  lien  upon  Wattles' 
interest  in  the  premises.  The  defendant  holds 
under  Wattles,  and  can  have  no  other  or  great- 
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er  estate  than  Wattles,  whose  interest  was  lia- 
ble to  be  sold  under  execution,  and  was  in  fact 
so  sold ;  and  the  lessor  became  the  purchaser. 
If  the  plaintiff  would  have  been  entitled  to  re- 
cover against  Wattles,  he  is  entitled  to  recover 
against  the  defendant. 

It  is  important,  then,  to  inquire  how  the 
mortgage  to  the  loan  officers,  and  the  proceed- 
ings under  it,  have  affected  the  rights  of  the 
parties.  By  the  llth  section  of  the  Act,  the  in- 
terest of  the  money  loaned  on  mortgage,  was  to 
become  due  on  the  1st  Tuesday  of  May  yearly. 
On  that  day,  and  the  three  successive  Tues- 
days, the  commissioners  were,  by  the  16th  sec- 
tion, to  attend  for  the  purpose  of  receiving  in- 
terest. By  the  15th  section,  if  the  borrower 
neglect  to  pay  the  interest  on  the  first  Tuesday 
of  May,  or  within  22  days  thereafter,  then  the 
commissioners,  their  successors  and  assigns 
shall  be  seised  of  an  absolute  indefeasible  es- 
tate in  the  lands,  tenements  and  hereditaments 
thereby  mortgaged,  to  the  uses  in  the  Act  men- 
tioned; and  the  mortgagor,  his  heirs  or  assigns, 
shall  be  utterly  foreclosed  *and  barred  [*52 
of  all  equity  of  redemption  of  the  mortgaged 
premises,  any  law,  usage  or  custom,  or  practice 
in  courts  of  equity  to  the  contrary  notwith- 
standing. The  commissioners  are  further  di- 
rected, within  eight  days  after  default,  to  ad- 
vertise the  lands,  to  be  sold  on  the  third  Tues- 
day of  September,  at  the  Court  House  in  the 
county;  at  which  time  and  place  they  are  to 
sell  to  the  highest  bidder,  who  is  to  hold,  dis- 
charged of  all  equity  of  redemption,  and  all 
subsequent  incumbrances.  But  if  the  mort- 
gagor, his  heirs  or  assigns,  shall,  at  or  before 
the  sale,  pay  the  interest  and  costs,  the  com- 
missioners shall  accept  the  same,  and  permit 
the  owner,  his  heirs  or  assigns  to  take  posses- 
sion of  the  mortgaged  premises,  and  to  hold  the 
same  until  default  shall  be  made  in  payment  of 
any  further  sum  on  the  mortgage.  In  case  of 
a  sale,  the  Act  directs  how  much  shall  be  re- 
tained by  the  commissioners  ;  and  that  the  re- 
mainder, if  any  there  be,  they  shall  pay  to  the 
mortgagor,  his  heirs  or  assigns.  The  commis- 
sioners are  not  obliged  to  take  notice  of  any  as- 
signee without  actual  notice  being  given  ;  and 
then  the  assignees  are  to  be  preferred  accord- 
ing to  the  priority  of  the  commissioners'  entry 
of  the  notice. 

Under  this  Act  and  the  Act  of  1792  there 
have  been  some  adjudications  which  it  is  prop- 
er to  notice. 

In  Jackson  v.  Voorhis,  9  Johns. ,  129,  the  les- 
sors of  the  plaintiff  were  the  widow  and  heir 
of  one  Isaac  Limerick.  The  defendant  showed 
that  the  premises  had  been  mortgaged  to  the 
loan  officers  under  the  Act  of  1792,  and  that  the 
interest  being  due  and  unpaid  in  1810,  the 
premises  were  advertised  and  sold.  The  court 
said  that  at  the  commencement  of  the  suit  there 
was  a  perfect  title  in  the  loan  officers;  that  the 
13th  section  of  that  Act  is  precisely  like  the 
15th  section  of  the  Act  of  1808;  that  the  default 
amounted,  ipso  facto,  to  an  absolute  foreclosure 
and,  consequently,  a  complete  title  existed  out 
of  the  lessors  at  the  commencement  of  the  suit. 

In  the  case  of  Sherrill  v.  Crosby,  14  Johns., 
360,  the  court  again  say,  the  sale  by  the  loan  of- 
ficers was  absolute  and  unconditional;  and  by 
the  default  in  paying  the  interest  *f or  22  [*53 
days  from  the  first  Tuesday  in  May  preceding 
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the  sale,  the  estate  of  the  mortgagor  was  gone; 
and  the  statute  vested  an  absolute  Indefeasible 
estate  in  the  loan  officers.  In  Denning  v.  Smith, 
8  Johns.  Ch. ,  838,  the  Chancellor  concurs  in  the 
correctness  of  the  decisions  mentioned,  but 
holds  the  commissioners  to  be  trustees  for  the 
State  as  to  the  amount  due  the  State,  and  trust- 
ees for  the  mortgagor  for  the  residue. 

In  these  cases,  sales  were  made  on  the  third 
Tuesday  of  Sep. ,  and  the  title,  therefore,  con- 
tinued, after  default,  out  of  the  mortgagor. 
But  there  are  other  cases  provided  for  by  the 
statute,  which  it  will  be  proper  to  consider. 

The  19th  section  provides,  that  if  the  lands 
are  not  sold  in  Sep. ,  or  are  sold  and  not  paid 
for,  then  the  commissioners  shall  take  posses- 
sion, for  the  benefit  of  the  State,  till  the  third 
Tuesday  of  Apr. ,  when  the  lands  are  to  be  again 
offered  for  sale;  and  if  not  sold,  then  the  com- 
missioners shall  purchase  and  hold  the  same 
for  the  people  of  the  State ;  and  if,  before  such 
sale,  the  owner  shall  pay  what  is  due  for  in- 
terest and  costs,  the  commissioners  shall  permit 
him  to  take  possession  till  another  default. 

It  is  evident  that  the  Legislature  intended  to 
give  time  of  redemption  till  after  the  title  is 
completely  transferred  to  the  State. 

In  this  case,  the  money  was  paid  after  de- 
fault, and  before  the  commissioners  were  au- 
thorized to  take  possession.  The  defendant, 
then,  was  permitted  to  retain  possession.  What 
were  his  rights?  Was  he  not  remitted  to  his 
former  estate  ?  The  Act  does  not  say  so;  but 
after  another  default,  it  would  probably  be 
necessary  to  advertise  the  lands  again,  before  a 
sale  would  be  regular;  but  if  so,  it  may  be  said, 
that  does  not  determine  that  any  title  had  re- 
vested in  him.  It  must  be  admitted,  however, 
that  upon  a  release  being  executed,  the  title, 
which  had  vested  in  the  commissioners  by  rea- 
son of  the  default,  is  devested,  and  they  have 
no  longer  any  estate  in  the  premises.  I  ask, 
where  has  it  gone  ?  Is  it  to  the  present  occu- 

Sint,  and  does  he  thereby  take  the  land  dis- 
4*]  charged  of  all  *incumbrances  subsequent 
to  the  mortgage,  as  the  commissioners  did  ? 
That  would  be  unjust.  When  the  commission- 
ers sell,  they  give  a  deed,  the  form  of  which  is 
prescribed  by  the  Act ;  but  when  the  money  is 
paid  by  the  mortgagor,  or  by  any  one  for  him, 
then  they  merely  release  the  premises  from  the 
lien  of  the  mortgage.  And  it  seems  to  me  the 
Legislature  never  contemplated  a  conveyance, 
in  form,  upon  payment  being  made,  but  only 
a  discharge  of  the  incumbrance.  Upon  a  con- 
trary supposition,  the  commissioners  may  dis- 
charge the  land  from  the  incumbrance,  and  yet 
retain  the  fee  in  themselves  as  trustees  for  the 
State  when  the  object  of  the  trust  is  accom- 
plished, and  when  the  cestuts  que  tnist  have  re- 
ceived their  money  in  full  satisfaction  and  dis- 
charge of  the  premises  which  they  still  hold 
vested  in  their  trustees. 

The  important  question  is,  whether  the  les- 
sor of  the  plaintiff  acquired  any  right  by  the 
sale  of  the  equity  of  redemption. 

That  an  equity  of  redemption  is,  for  most 
purposes,  considered  the  legal  estate,  and  may 
be  sold,  either  by  deed  or  by  judicial  sale, 
which  is  an  assignment  in  law,  there  is  no 
doubt.  But,  as  on  the  14th  of  August,  1824, 
when  the  right  of  Wattles  was  sold,  the  fee 
was,  by  operation  of  the  mortgage,  and  the 
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provisions  of  the  statute,  actually  vested  in  the 
loan  officers,  what  did  the  purchaser  take  un- 
der that  sale  ?  The  estate  was,  for  the  time  at 
least,  discharged  of  all  liens  subsequent  to  the 
mortgage;  and  had  the  commissioners  proceed- 
ed to  make  sale  under  the  statute,  the  purchas- 
er would  have  held  the  land  discharged  of  the 
lessor's  judgment ;  for  the  commissioners  held 
by  a  title  older  than  the  judgment.  Strictly 
speaking,  therefore,  the  judgment  was  not  a 
lien  upon  the  property  sold,  at  the  time  of  the 
sale.  But  when  the  commissioners  released  Ihe 
premises  from  the  operation  of  their  mortgage, 
is  not  everything  put  back  in  statu  quo  ?  Does 
it  not  take  effect  by  relation  to  the  time  when 
the  default  happened  ?  Must  not  all  the  rights 
of  the  parties  be  considered  as  if  no  default  had 
happened,  and  the  fee  had  never  been  vested 
in  the  commissioners  ?  This  doctrine  rein- 
states all  parties  interested  *in  the  rela-  [*55 
tion  they  held  before  the  default ;  and  pro- 
duces equity  in  its  results ;  but  a  contrary 
doctrine  puts  it  in  the  power  of  the  assignee  of 
the  mortgagor,  by  his  own  default,  to  defeat 
the  operations  of  all  liens  subsequent  to  the 
mortgage ;  which  very  liens  may  have  been 
part  of  the  consideration  of  his  purchase  from 
the  mortgagor.  It  cannot  be  doubted,  that  had 
the  defendant  or  the  lessor  paid  up  the  inter- 
est and  costs  before  the  sale,  the  estate  which 
had  been  devested  by  the  non-payment,  would 
have  revested  by  the  payment.  Even  had  a 
stranger  paid  the  money,  and  it  had  been  ac- 
cepted, the  effect  would  have  been  the  same. 
(Com.  Dig.,  Condition,  G,  1.) 

Suppose  in  the  ordinary  case  of  a  mortgage 
the  money  is  not  paid,  and  a  forfeiture  is  the 
consequence.  The  title,  that  is,  the  legal  es- 
tate, is  then  in  the  mortgagee,  and  on  eject- 
ment, he  may  recover  the  possession.  Suppose, 
after  forfeiture,  another  creditor  obtains  judg- 
ment. If  the  mortgagee  proceeds,  the  judg- 
ment is  unavailable ;  but  it  attaches  and  be- 
comes a  lien  upon  the  equity  of  redemption, 
and  if  payment  of  the  mortgage  money  is 
made,  the  judgment  creditor  can  then  enforce 
his  judgment.  Suppose  a  sale,  even  after  for- 
feiture, upon  a  judgment  which  had  previous- 
ly become  a  lien.  I  apprehend,  that  though 
such  sale  is  of  no  avail  if  the  mortgage  is  fore- 
closed, yet  if  the  money  is  paid  and  the  legal 
estate  revested,  it  is  so  revested  by  relation,  as 
of  the  time  of  the  forfeiture,  and  all  interme- 
diate liens  retain  their  priority. 

It  seems  to  me  not  correct,  in  this  case,  to  say 
that  there  is  no  equity  of  redemption;  because, 
wherever  the  estate  may  be  during  the  default 
in  paying  the  interest,  the  property  remains 
with  the  debtor,  until  after  a  sale  ;  and  on  his 
performing  certain  acts  the  property  is  to  re- 
turn to  him.  What  I  contend  for  is,  that  when 
the  property  does  return,  it  takes  effect  by  re- 
lation to  the  time  when  it  was  devested  ;  and 
all  intermediate  acts  of  others,  done  on  the 
presumption  that  the  debtor  was  the  owner, 
are  confirmed.  By  the  release  and  discharge, 
the  party  is  remitted  to  his  former  estate,  and 
all  acts  done  by  him  and  others  affecting  the 
*estate,  are  rendered  effectual.  (3  Cow.,  [*56 
80,  and  cases  cited.) 

From  these  positions  it  follows,  that,  the  les- 
sor of  the  plaintiff,  and  the  defendant  both 
claiming  under  Wattles,  the  mortgage  to  the 
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loan  officers  and  proceedings  under  it,  not  af- 
fecting the  question  between  these  parties,  and 
the  lessor  having  the  oldest  title,  the  plaintiff 
must  have  judgment. 

Judgment  for  the  plaintiff . 

Cited  In— 8  Wend.,  658 ;  5  N.  Y.,  149 ;  6  Barb.,  39. 


BRANT,  ex  dem.  JAMES  WILLSON, 

ELIZABETH  WILLSON. 

Witts — Codicil  Revokes  Former  Will  pro  tan  to, 
where  it  Actually  makes  a  Different  Disposi- 
tion of  Only  Part  of  the  Estate — Same  as  to 

Latter  of  Two  Devises. 

A  codicil  not  expressly  revoking  a  former  will  of 
real  estate,  though  it  profess  an  intention  to  make 
a  disposition  of  the  whole  estate  different  from  the 
will,  If  it  do  not  do  so  in  fact,  but  only  in  part,  is 
but  a  revocation  pro  tanto. 

Where  there  there  are  two  devises  of  the  same 
testator,  the  last  operates  as  a  revocation  of  the 
first,  only  so  far  as  it  is  inconsistent  with  it.  As  to 
the  residue,  the  former  devise  shall  stand. 

A  testator  devised  real  estate  to  his  son  T.  in  fee. 
Afterwards,  by  codicil,  he  declared  that  if  T.  should 
die,  without  issue  male,  the  real  estate  should  be 
disposed  of  as  follows:  T's  widow  and  child  to 
have  one  half  of  the  real  estate,  as  long  as  she  re- 
mained a  widow ;  and  after  her  death  or  marriage 
to  be  equally  divided  between  the  testator's  two 
other  children  and  T's  child  or  children.  T.  died 
without  issue  male,  leaving  a  widow  and  three 
daughters,  who  entered  and  possessed  the  whole. 
Held,  that  one  half  of  the  land  passed  under  the 
will  to  the  heirs  of  T.  till  the  death  or  marriage  of 
the  widow;  and  that  the  use  of  the  other  half  passed 
by  the  codicil  to  the  widow  and  children,  during  the 
same  period :  the  will  as  to  an  estate  in  one  half 
the  land  for  that  period  not  being  revoked. 

Citations— Rob.  Wills,  265;  Cowp.,  87  ;  1  Show., 
537  ;  2  East,  488 ;  Cro.  Jac.,  497. 

~H  JECTMENT  for  land  in  the  Town  of  Rye, 
J-J  in  the  County  of  Westchester  ;  tried  at  the 
circuit  in  that  county,  Oct.,  1825,  when  a  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  this  court  on  the  following  case. 

Apr.  28,  1812,  Thomas  Willson  being  seised 
in  fee  of  the  premises  in  question,  made  his 
will  and  devised  them  to  his  son  Thomas  M. 
Willson  in  fee.  May  2,  1812,  Thomas  Willson 
made  a  codicil  reciting  the  devise  to  Thomas 
M.,  and  declaring  as  follows  :  "That  if  my 
son  Thomas  M.  Willson  shall  decease  without 
leaving  any  male  issue,  the  real  estate  given  to 
my  son  Thomas  shall  be  disposed  of  as  follows: 
and  I  do  dispose  thereof,  that  his  widow  and 
child  shall  have  the  use  of  one  half  of  the  real 
estate  as  long  as  she  remains  a  widow ;  and 
after  her  death  or  marriage,  to  be  equally  di- 
vided between  my  son  James  and  my  daughter 
Elizabeth,  and  my  son  Thomas  Willson's  child 
57*]  or  children."  The  testator  *died  June 
1,  1812,  leaving  James  Willson,  the  lessor  of 
the  plaintiff,  Elizabeth  Park,  and  Thomas  M. 
Willson,  his  only  children  and  heirs  at  law. 
On  the  death  of  the  testator,  Thomas  M.  en- 
tered, and  continued  seised  until  his  death 
without  male  issue,  Sept.  1,  1824,  leaving  Eliz- 
abeth Willson,  the  defendant,  his  widow,  and 
three  daughters  surviving,  who  all  reside  on 
the  premises  :  the  defendant  still  continues  a 
widow. 

Mr.  T.  A.  Emmet,  for  the  plaintiff. 

Mr.  P.  A.  Jay,  for  the  defendant. 

Curia,  per  WOODWORTH,  J.  It  is  probable 
the  testator  intended,  that  in  the  event  of 
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Thomas  M.  dying  without  issue  male,  his  wid- 
ow and  children  should  have  the  use  of  half 
the  estate  until  the  happening  of  a  certain  con- 
tingeney ;  and  that  when  that  occurred  the 
whole  real  estate  should  be  divided  between 
James,  Elizabeth,  and  the  children  of  Thomas 
M. ;  and  that  the  use  of  the  other  half  of  the 
premises,  until  the  death  or  marriage  of  the 
widow,  should  belong  to  James  and  Elizabeth. 
The  question  here  is,  whether  the  words  of  the 
codicil  will,  in  judgment  of  law,  admit  of  car- 
rying into  effect  this  probable  intent. 

In  the  first  place  it  is  to  be  observed  that,  as 
the  will  gives  Thomas  M.  an  absolute  estate  of 
inheritance,  it  cannot  be  defeated  unless  the 
codicil  operates  as  a  revocation.  It  may  pro- 
fess, in  a  certain  event,  to  devest  the  estate 
given  to  him  ;  yet  if  it  fails  to  perform  that  of- 
fice as  to  a  part  of  the  premises,  to  that  extent, 
it  cannot  operate  as  a  revocation  of  the  will, 
but  leaves  it  in  full  force  pro  tanto.  If  the  codi- 
cil had  expressly  revoked  the  devise  in  the  will, 
then  the  right  of  the  heirs  at  law  would  be 
clear  ;  but  I  do  not  understand  it  in  that  light, 
and  cannot  say,  from  the  expression  used  that 
the  testator  so  intended.  It  seems  to  me  rather 
an  intent,  in  case  Thomas  M.  had  no  male  heirs, 
to  dispose  of  it  to  other  persons.  The  testator 
has  given  one  half  in  proportions  different  from 
what  the  individuals  would  have  taken  as  heirs 
at  *law.  The  will  is  to  be  considered  as  [*58 
revoked,  so  far  as  the  testator  has  disposed  of 
the  premises  to  other  persons.  The  interest  re- 
maining and  not  disposed  of  by  the  codicil, 
passes  either  to  the  heir  at  law,  or  under  the 
will.  I  have  already  observed,  that  by  the  codi- 
cil, the  intent  was  to  give  the  estate  devised  to 
Thomas  M.  to  other  persons.  The  testator  did 
not  intend  to  die  intestate  ;  at  least,  there  is  no 
evidence  upon  which  to  found  a  presumption 
that  the  part  undisposed  of  by  the  codicil  was 
intended  to  vest  in  the  heirs  at  law.  What  por- 
tion of  the  estate  passed  by  the  codicil  ?  It  is 
plain  that  the  use  of  one  half  remains  in  the 
widow  and  children,  until  her  death  or  mar- 
riage. When  either  happens,  the  whole  estate 
is  to  be  divided  between  James  and  Elizabeth 
and  the  children  of  Thomas  M.  The  words  are 
"the  real  estate  shall  be  disposed  of  as  fol- 
lows," which  comprehends  the  whole.  Then 
after  giving  the  use,  the  words  are,  "  after  her 
death  or  marriage  to  be  equally  divided." 
What  is  to  be  divided  ?  Is  it  the  half  of  the 
real  estate,  the  use  of  which  is  devised  to  the 
widow  and  children  for  a  certain  time,  or  does 
it  not  more  properly  refer  to  the  whole  estate? 
I  think  the  latter  is  the  construction,  because 
it  accords  with  the  declared  intent  expressed 
in  the  prior  part  of  the  codicil.  The  words  "  to 
be  divided  "  may  refer  to  either;  but  the  inten- 
tion derived  from  what  it  first  expressed  must 
control,  and  the  division  that  is  to  take  place 
comprises  the  whole  estate.  In  the  meantime, 
the  use  of  the  other  half  of  the  real  estate,  from 
the  death  of  Thomas  M.  to  the  death  or  mar- 
riage of  his  widow,  is  not  noticed  in  the  codi- 
cil, and  under  that  the  defendant  has  no  claim. 
In  order  to  succeed,  however,  the  plaintiff  must 
show  a  present  interest.  Has  he  done  so  ?  If 
I  am  correct  in  the  conclusion  that  the  will  was 
not  revoked,  except  so  far  as  the  codicil  has 
disposed  of  the  subject-matter  to  others,  it  fol- 
lows that  the  interest  not  devised  by  the  codi- 
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cil,  passed  by  the  will,  and  cannot  be  claimed 
by' the  plaintiff. 

The  rule  of  law  seems  to  be,  that  a  subse- 
quent devise  of  land  must  be  inconsistent  with 
51)*]  a  prior  devise  of  the  *same  land,  or  the 
first  will  stand  as  a  good  subsisting  devise. 
Roberts,  in  his  Treatise  on  Wills,  says  the  rule 
is  established  that  the  contents  of  the  second 
will  must  appear  to  be  inconsistent  with  the 
dispositions  of  the  former  will  to  operate  as  a 
revocation,  and  that  if  part  is  inconsistent,  and 
part  is  consistent,  the  first  will  shall  only  be 
revoked  to  the  extent  of  the  discordant  dispo- 
sitions.   (Rob.,  Wills,  265.)    This  doctrine  is 
supported  in  Harwood  v.  Goodright,  Cowp. ,  87, 
and  Hitchins  v.  Basset,  1  Show.,  587.    Full  ef- 
fect is  given  to  this  principle  in  the  case  before 
us.     The  will  is  revoked  except  as  to  the  use 
of  half  from  the  death  of  Thomas  M.  to  the 
death  or  marriage  of  the  defendant.   As  to  the 
intention  to  dispose  of  the  whole  estate  in  a 
different  manner,  if  Thomas  M.  had  no  male 
issue,  it  was  never  executed.     In  Thomas  v. 
Evans,  2  East,  488,  the  doctrine  is  fully  recog- 
nized, that  an  express  intention  to  revoke  would 
not  operate  as  an  actual  revocation.  Before  the 
Statute  of  Frauds,  it  was  held  in  Cranvel  v. 
Sanders,  Cro.  Jac.,  497,  that  if  a  man  makes 
his  will  in  writing  of  land  ;  and  afterwards, 
upon  communication,  says  that  he  has  made 
his  will,  but  it  shall  not  stand,  or  "  I  will  alter 
my  will,"  these  words  are  not  any  revocation 
of  the  will,  but  only  a  declaration  of  what  he 
intends.     And  in  Thomas  v.  Evans,  Ld .  Ellen- 
borough  observed  that  the  cases  before  the 
Statute  of  Frauds,  wherein  parol  declarations 
of  an  intention  to  revoke  in  future  were  holden 
not  to  amount  to  a  present  revocation,  were  all 
applicable.  The  only  difference  introduced  by 
that  statute  was,  to  require  certain  formalities 
in  the  making  and  revoking  of  wills  ;  but  the 
same  sense,  conveyed  now  in  writing,  as  be- 
fore the  statute  might  have  been  conveyed  by 
parol,  will  have  the  same  operation.    In  the 
case  under  consideration,  there  is  no  express 
revocation,  although  there  was  an  undoubted 
intention  to  have  made  a  disposition  altogether 
inconsistent  with  the  first  will.     The  testator 
commences  by  saying  what  he  intends  to  do 
"  The  estate  given  to  Thomas  shall  be  disposed 
of  as  follows."    He  then  proceeds  to  carry  the 
intention  into  effect.  As  far  as  he  goes,  the  wil' 
6O*]  is  revoked.     But  where  *it  is  left  un 
touched.it  remains  valid;  because  the  testator 
probably  through  misapprehension  or  mistake 
has  not  done  all  that  he  declared  he  would  do 
He  has  omitted  a  part  which  the  court  canno 
supply,  and  so  far  has  left  the  will  in  force. 

Judgment  must,  consequently,  be  renderec 
for  the  defendant. 
Judgment  for  the  defendant. 

Cited  in-4  Hun,  748 ;  15  Hun,  413 ;  3  Barb.  Ch.,  166 
38  Barb.,  338 ;  20  How.  Pr.,  41 ;  24  How.  Pr..  57 ;  1 
Abb.  Pr.,  389  ;  12  Abb.  Pr.,  506 ;  49  Am.  Dec..  173. 


8HIRAS  v.  MORRIS  ET  AL. 

Witness — As/turned  Agent,  Incompetent,  in 
Against  Principal  on  Bill  Drawn  by  Him — 
Liability  of  Principal. 

One  who  borrows  money,  as  the  assumed  agent  o 
another,  drawing  a  bill  upon  his  pretended  princi 
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'nl  for  the  amount,  which  Is  protested  for  non-ac- 
eptance.  is  not  a  competent  witness  for  the  lender, 
n  an  action  by  him  against  such  principal  for  the 

money  lent. 
The  principal  is  liable,  if  such  money  come  to  his 

use,  and  he  recognize  the  loan  by  telling  the  agent 
ic  will  pay  it,  though  borrowed,  in  the  first  in- 
tance,  without  his  authority. 

Citations— 1  Cow.,  513,  535;  Chit.  Bills,  36.  n.  1 ;  11 
Mass.,  27, 54 ;  5  Mass.,  299 ;  6  Mass.,  58 ;  15  Johns.,  1. 

A  SSUMPSIT,  tried  at  the  N.  Y.  sittings,  Apr. 
li  22,  1822,  before  Woodworth,  J. 

The  action  was  for  money  advanced  by  the 
plaintiff,  to  be  applied  in  finishing  the  steam- 
x>at  New  Orleans,  built  by  a  voluntary  as- 
sociation of  persons  calling  themselves  the 
Orleans  and  Natches  Company,  of  which 
the  defendants  were  members  with  Robert  Ful- 
on  in  his  lifetime. 

On  the  trial,  the  plaintiff  relied  on  David 
'ooke  as  the  witness  to  make  out  his  case.  He 
swore  that  he  was  the  agent  of  Fulton,  from 
the  spring  of  1814  till  his  death.  John  Livings- 
ion  had  the  agency  immediately  before,  and 
the  witness  was  his  sub-agent  at  the  time.  The 
agency  of  the  witness  consisted  in  assisting  to 
procure  materials,  supplies  and  money  in  build- 
ing the  steamboats  Vesuvius  and  ./Etna ;  and 
after  Livingston's  agency  ceased,  the  witness 
conducted  the  whole  business.     During  this 
time  he  was  in  the  habit  of  drawing  bills  on 
Fulton,  and  borrowing  the  money  for  the  bills. 
These  were  duly  honored.    They  were  some- 
times signed  by  his  own  name  and  sometimes 
as  agent.     Whenever  he  omitted,  however,  to 
annex  the  word  "  agent"  to  his  name,  it  was 
merely  accidental.     Neither  he,  nor  any  other 
person  to  his  knowledge,  considered  him  indi- 
vidually liable.  He  was  the  agent  of  Fulton  in 
building  the  boat  in  question.  Fulton  died  dur- 
ing the  building  of  this  boat  in  1815  ;  but  the 
*witness  continued  to  act  in  building  the  [*6 1 
boat,  in  the  same  manner  as  before.     He  did 
not  hear  of  the  Company  till  Mar.  or  Apr.  1815, 
after  Fulton's  death.     He  continued,  because 
he  inferred  from  the  silence  of  the  Company 
that  they  acquiesced  in  it ;  and  he  had  no  rea- 
son to  believe  that  they  intended  to  counter- 
mand his  agency.  Apr.  26, 1815,  the  workmen 
refused  to  go  on  for  want  of  funds,  when  the 
plaintiff,  residing  at  Pittsburgh,  advanced  $3,- 
000,  to  enable  him  to  go  on  with  the  work, 
which  was  applied  accordingly.     The  money 
was  advanced  on  the  exclusive  credit  of  the 
Company,  and  the  witness  drew  a  bill  on  the 
secretary  of  the  Company,  which  was  protested ; 
but  before  the  witness  heard  of  the  protest,  he 
received  a  draft  from  the  secretary  for  $4,000, 
a  part  of  which  he  paid  to  the  plaintiff.     On 
settling  with  Morris  and  Lynch,  a  committee 
of  the  Company  at  N.Y.,  they  promised  to  pay 
the  plaintiff,  and  agreed  to  pay  the  witness  a 
salary  for  his  past  and  future  services.     He 
afterwards  proceeded  with  the  building,  and 
received  various  advances  from  the  Company. 
The  boat  was  afterwards  completed  and  de- 
livered to  the  Company.     The  bill  drawn  by 
the  witness  was  signed  by  him  without  the  ad- 
dition of  agent. 

Verdict  for  the  plaintiff  subject  to  a  case. 

Messrs.  J.  Woodward  and  J.  Anthon,  for  the 
plaintiff. 

Messrs.  C.  Graham  and  B.  Robinson,  for  the 
defendants. 
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Curia,  per  SUTHERLAND,  J.  I  am  inclined  to 
think  Cooke  was  an  incompetent  witness.  He 
had  no  authority,  as  agent  of  the  Company,  to 
draw  a  bill  of  exchange  upon  them.  No  ex- 
press authority  is  pretended.  He  was  rather  the 
sub-agent  of  Fulton  than  the  agent  of  the  Com- 
pany, and  it  affirmatively  appears  that  this  was 
the  only  bill  ever  drawn  by  him  on  the  Com- 
pany. They,  therefore,  have  never  ratified  or 
sanctioned  this  assumed  authority.  The  bill 
was,  moreover,  drawn  in  the  individual  name 
of  Cooke,  not  as  agent;  and  there  is  nothing  ap- 
62*]  pearing  *on  the  face  of  the  bill  to  show 
that  he  was  acting  in  a  representative  capacity. 
Independently  of  his  own  testimony,  which, 
upon  the  preliminary  inquiry.must  be  excluded 
(Mott  v.  Hicks,  1  Cow.,  535),  there  is  nothing  in 
the  case  to  show  that  the  witness  advanced  the 
money  on  the  credit  of  the  defendants,  and  not 
upon  the  individual  credit  of  the  witness, 
Cooke.  It  would  seem,  therefore,  that  he  must 
be  responsible  to  the  plaintiff  if  this  action 
should  fail  and,  of  course,  had  a  direct  inter- 
est in  the  event  of  the  suit.  (Chit,  Bills,  36, 
note  1,  and  cases  cited  ;  11  Mass.,  27,  54  ;  5 
Mass.,  299;  6  Mass.,  58;  15  Johns., 1;  1  Cow., 
513.) 

Upon  the  testimony  of  Cooke,  I  think  the 
plaintiff  was  entitled  to  recover.  He  proves  an 
acknowledgment  of  this  debt  of  the  Company, 
and  a  promise  to  pay  it  by  Morris  and  Lynch 
acting  as  a  committee  of  the  Company.  He 
also  shows  that  the  money  was  appropriated  to 
the  use  of  the  Company  ;  and  even  admitting 
that  his  agency,  strictly,  terminated  at  the 
death  of  Fulton  (which,  however,  I  do  not 
think  was  the  case),  yet  the  continuance  of  his 
authority  as  agent  subsequent  to  that  period, 
is  admitted  on  the  part  of  the  Company,  by  the 
whole  course  of  their  correspondence  with  him. 

But  on  the  first  ground  a  new  trial  must  be 
granted. 

New  trial  granted. 

Cited  in— 7  Wend.,  236;  14  Wend.,  611;  21  Wend., 
400 ;  22  Wend.,  344 ;  53  Barb..  61. 
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Entire  Contract — Complete  Performance,  Condi- 
tion Precedent  to  Recovery  on — Offer  to  Per- 
form after  Breach. 

Where  one  enters  into  a  contract  and  performs 
part;  and  then  without  cause  and  without  the  agree- 
ment or  fault  of  the  other  party,  of  his  own  mere 
volition,  abandons  the  performance,  he  cannot  re- 
cover for  what  he  has  done. 

Accordingly,  where  L.  hired  to  P.  for  a  year,  and 
after  »working  lOJ^j  months,  went  away  saying  he 
would  work  no  more  for  P.,  but  two  days  after  re- 
turned and  offered  to  fulfill  his  contract,  which  P. 
would  not  permit ;  held,  that  L.  could  not  recover 
anything  for  the  time  he  had  worked. 

Where  a  servant  on  contract  for  a  certain  time 
without  cause  goes  away,  declaring  he  will  work  no 
more,  the  master  is  not  bound  to  receive  him  again; 
nor  can  the  servant  recover  a  pro  rata  compensa- 
tion. 

Citations— 13  Johns.,  94;  12  Johns.,  165;  2  Stark., 
256 ;  2  Mass.,  147. 


NOTE.— Entire  contracts. 

Where  the  contract  is  entire,  full  performance  is  a 
condition  precedent  to  a  recovery— Exceptions.  See 
M'Millan  v.  Vanderlip,  12  Johns.,  165,  note. 
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A  SSUMPSIT  for  work  and  labor ;  tried  at 
A  the  Oneida  Circuit,  Oct.  10,  1826,  before 
Williams,  Circuit  J. 

It  appeared  at  the  trial,  that  the  plaintiff 
agreed  with  the  defendant  to  work  for  him 
one  year,  at  $10  per  month.  He  worked  10£ 
months,  and  then  left  the  employment  of  the 
plaintiff,  saying  he  would  work  no  more  for 
him.  This  was  proved  by  two  witnesses,  though 
one  swore  the  declaration  was  qualified,  that  he 
would  work  no  more,  &c.,  till  he  ascertained 
whether  he  could  collect  his  wages.  The  dec- 
laration was  made  on  Saturday,  when  the 
plaintiff  went  away.  On  Monday  he  returned 
and  offered  to  resume  his  work,but  the  defend- 
ant said  he  would  employ  him  no  longer. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court. 

Mr.  G.  C.  Branson,  for  the  plaintiff,  cited  10 
Johns.,  35;  12  lb.,  284;  52b.,  85. 

Mr.  C.  P.  Kirkland,  contra,  cited  13  Johns., 
94,  359  ;  14  Id.,  326  ;  2  Mass.,  147  ;  2  Stark., 
256  ;  20  Johns.,  329  ;  12  Id.,  165  ;  and  2  Phil. 
Ev. ,  82,  and  note  c. 

Curia,  per  SAVAGE,  Ch.  J.  In  Jennings  v. 
Camp,  13  Johns.,  94,  the  court  laid  down  this 
proposition :  that  a  party  who  enters  into  a  con- 
tract, and  performs  part  of  it  and  then,  with- 
out cause,  and  without  the  agreement  or  fault 
of  the  other  party,  of  his  own  mere  volition, 
abandons  the  performance,  he  cannot  maintain 
an  action,  or  an  implied  assumpsit,  for  the  la- 
bor actually  performed.  Of  course  he  cannot 
sue  on  the  express  contract.  The  case  of  M'Mil- 
lan v.  Vanderlip,  12  Johns.,  165,  had  been  pre- 
viously decided  on  the  same  principle.  If, 
therefore,  in  this  case,  the  plaintiff  left  the  serv- 
ice of  the  defendant,  without  his  agreement 
or  fault,  he  violated  his  contract ;  and  not  hav- 
ing performed  on  his  part,  can  claim  no  pay- 
ment from  the  *defendant.  In  the  case  [*64 
last  cited,  performance  of  the  labor  stipulated 
was  holden  a  condition  precedent. 

It  is  supposed  that  the  offer  to  return  should 
take  this  case  out  of  the  general  rule.  But  if 
there  was  a  wanton  desertion  of  the  defend- 
ant's service,  without  his  fault,  the  plaintiff 
was  guilty  of  a  violation  of  the  contract ;  and 
the  defendant,  was  under  no  obligation  to  re- 
ceive him  again.  No  cause  whatever  is  shown 
in  the  case,  for  the  plaintiff's  conduct. 

The  case  proved  in  Spain  v.  Arnott,  2  Stark. , 
256,  was  a  stronger  case  for  the  servant  than 
the  one  before  the  court.  The  plaintiff  was  a 
yearly  servant  to  the  defendant,  a  farmer;  and 
refused,  as  dinner  was  ready,  to  go  with  a 
horse  about  a  mile,  before  he  had  eaten  his  din- 
ner, though  ordered  to  go  by  his  master.  On 
this  ground  the  master  dismissed  him  imme- 
diately ;  and  before  the  end  of  the  year.  Yet 
Ld.  Ellenborough  held  that  the  servant  could 
not  recover  ;  that  the  master  was  warranted  in 
turning  him  away  ;  that  after  a  refusal  on  the 
part  of  the  servant  to  perform  his  work,  the 
master  is  not  bound  to  keep  him  on  as  a  bur- 
densome and  useless  servant  to  the  end  of  the 
year.  He  also  held  the  doctrine  of  this  court, 
in  the  cases  cited,  that  full  performance  was 
a  condition  precedent.  Faxon  v.  Mansfield,  2 
Mass.,  147,  is  also  in  point  for  the  defense. 

The  defendant  is  entitled  to  judgment. 

Judgment  far  the  defendant. 

811 
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Cited  1n-4  Den..  128;  5. Den.,  408;  20  N.  Y.,  200, 
429 ;  46  N.  Y..  166 :  3  Keyes,  664 ;  4  Trans.  App.,  459; 
:M  Itorb.,  176;  37  How.  Pr.,  468:  2  B.  D.  8..  192.  375  ; 
SB  Am.  Dec.,  715,  716  (6  N.  H.,481);  6  Am.  Rep.  61  (46 
N.  Y.,  162). 


65*]         *CURTIS  AND  CURTIS 
PATTERSON. 

Sheriff—  Levy  of  Fi.  F&.—Jury  to  Try  Title— 
Return  of  Nulla  Bona,  in  Absence  of  Offer  of 
Indemnity — Duty  of  Sheriff. 

On  levying  a  ft.  fa.  if  the  sheriff  have  reasonable 
ground  of  doubt  whether  the  groods  be  the  debtor's 
property,  he  Is  bound  if  no  indemnity  be  tendered 
by  the  creditor,  to  call  a  jury  and  try  the  title.  If 
they  find  the  g-oods  are  not  the  debtor's,  the  ft.  fa. 
may  then  be  returned  nulla  bona,  and  the  sheriff  is 
justified  in  making-  that  return,  unless  an  indemnity 
is  then  tendered.  If  it  is,  he  is  bound  to  proceed, 
notwithstanding  the  finding-  of  the  jury- 

The  creditor  is  never  bound  to  tender  an  indem- 
nity, till  the  jury  have  passed  on  the  question  of 
property. 

A  sheriff  acts  at  his  peril  in  making-  a  return  of 
mdla  bona,  under  any  other  circumstances. 
•  The  declaration  of  the  creditor,  or  his  attorney, 
that  he  would  sell,  let  the  jury  find  as  they  would, 
does  not  dispense  with  the  necessity  of  calling-  a 
Jury. 

Citations— 8  Johns.,  188 ;  15  Johns.,  150 ;  4  T.  B.,  632, 
948;  2  Tidd,  921, 922,  8.  P.;  7  Mass.,  126. 

ON  ERROR  to  the  C.  P.  of  Monroe.  The 
cause  came  here  on  a  bill  of  exceptions 
taken  by  the  plaintiffs  below,  who  are  also  the 
plaintiffs  in  error.  The  facts  material  to  the 
case  are  stated  in  the  opinion  of  the  court. 

Mr.  8.  Boughton,  for  the  plaintiff  in  error, 
cited  8  Johns.,  185  ;  7  T.  R.,  170  ;  4  Id.,  633- 
648  ;  1  Burr.,  20;  2  Tidd  Pr.,  921,  922,  929, 
930,  937  ;  15  Johns.,  147  ;  6  Com.  Dig.,  Retorn, 
F,  2;  12  Johns.,  403. 

Mr.  F.  M.  Haight,  contra,  cited  8  Johns., 
189  ;  4  T.  R.,  633  ;  4  Mass.,  40  ;  7  Id.,  123  ;  8 
Johns.,  188;  1  Burr.,  37  ;  15  Johns.,  151. 

Curia,  per  SUTHERLAND.  J.  This  was  an 
action  on  the  case  for  a  false  return,  brought 
against  the  defendant  as  sheriff  of  the  County 
of  Monroe.  The  suit  was  brought  in  the  Court 
of  C.  P.  of  that  county,  and  exceptions  were 
taken  to  the  charge  of  the  court,  upon  which 
the  cause  has  been  brought  into  this  court  by 
writ  of  error. 

The  execution  upon  which  the  false  return 
was  alleged  to  have  been  made,  was  a./?,  fa.  in 
favor  of  the  plaintiffs,  against  one  James  M. 
Christopher.  Under  that  execution,  the  deputy 
of  the  defendant,  by  the  direction  of  one  of 
the  plaintiffs,  levied  upon  a  horse,  which  was 
supposed  to  be  the  property  of  the  defendant 
in  the  execution.  After  the  levy,  however, 
the  deputy  was  informed  by  the  father  of  the 
defendant  in  the  execution,  in  whose  stable  the 
horse  then  was,  that  he  did  not  belong  to  James, 
but  was  the  property  of  Joseph  Christopher  ; 
and,  in  behalf  of  Joseph,  forbid  the  deputy 
sheriff  from  taking  away  the  horse  ;  and  told 
him  that  if  the  horse  was  sold,  the  sheriff,  or 
whoever  sold  him,  would  be  held  responsible 
for  it.  Upon  this,  the  deputy  turned  to  one  of 
the  plaintiffs,  who  was  present,  and  told  him 
that  he  would  not  or  did  not  like  to  take  the 
horse  away,  unless  the  sheriff  was  indemnified; 
and  asked  if  he  had  better  call  an  inquest  to 
66*]  *try  the  title,  and  if  he  (the  plaintiff) 
would  indemnify  the  sheriff?  To  which  the 
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plaintiff  replied,  he  had  no  doubt  the  horse  was 
the  property  of  the  defendant  in  the  execution, 
but  that  he  would  consult  his  attorney  upon 
the  subject,  and  let  him  know  the  result.  The 
deputy,  subsequently,  and  on  the  same  day, 
saw  the  attorney,  and  -asked  him  what  he 
should  do,  and  suggested  that  he  had  better 
call  a  jury  of  inquiry.  The  attorney  replied, 
that  the  plaintiffs  were  determined  to  hold  on 
to  the  property  ;  and  that  they  would  indem- 
nify the  sheriff ;  that  he  might  do  as  he  pleased 
about  calling  a  jury,  and  that  perhaps  it  would 
be  best  ;  but  that,  however  the  jury  might  find, 
it  would  make  no  difference.  Some  time  after 
this,  and  about  three  weeks  before  the  execu- 
tion was  returned,  the  deputy  met  one  of  the 
plaintiffs  and  his  attorney,  and  again  asked 
them  what  he  should  do  in  relation  to  the  in- 
quest ;  that  he  was  unwilling  to  have  it  remain 
in  this  way  any  longer,  as  the  horse  might  be 
taken  away.  They  replied  that  they  were  then 
going  out  of  town,  and  that,  on  their  return, 
they  would  attend  to  it.  Receiving  no  instruc- 
tions from  the  plaintiffs,  the  deputy  stated  all 
the  facts  to  the  sheriff,  who  directed  the  ex- 
ecution to  be  returned  nutta  bona. 

Upon  this  part  of  the  case,  the  court  below 
observed,  in  their  charge  to  the  jury,  that  it 
was  contended,  on  the  part  of  the  defendant, 
that  he  was  not  obliged  to  go  on  and  sell  prop- 
erty, the  title  to  which  was  in  dispute  ;  but  that 
he  might  return  the  execution  nulla  bona,  un- 
less the  plaintiffs,  upon  being  informed  of  the 
fact  that  the  title  to  the  property  was  disputed, 
should  tender  to  the  sheriff  an  adequate  writ- 
ten indemnity.  On  the  other  hand,  it  was  con- 
tended by  the  plaintiffs,  that  the  sheriff  was  to 
act  at  his  peril  in  returning  the  writ.  If  the 
return  was  false,  he  was  liable  ;  and  if  he  had 
doubts  in  whom  the  property  was,  he  might 
call  a  jury  of  inquiry  ;  and  if  they  found  it  not 
to  be  the  property  of  the  person  against  whom 
the  execution  was,  then,  and  not  till  then, 
would  the  sheriff  be  justified  in  returning  nulla 
bona;  and  then,  and  not  till  then,  would  the 
plaintiffs  be  bound  to  tender  to  the  sheriff  a 
written  indemnity,  *in  order  to  make  him  [*67 
liable,  if  he  returned  falsely.  After  thus  stat- 
ing the  positions  contended  for  by  the  respect- 
ive parties,  the  court  charged  the  jury  as  fol- 
lows :  That  as  it  appeared  that  the  plaintiff's 
attorney  informed  the  sheriff  that  it  was  the 
intention  of  the  plaintiffs  to  have  the  horse 
sold,  however  a  jury  might  find,  that  super- 
seded the  necessity  of  calling,  and  rendered  it 
useless  for  the  sheriff  to  call  a  jury  ;  and  that, 
as  the  property  was  in  dispute,  if  they  believed 
from  the  evidence,  that  the  sheriff  informed 
the  plaintiffs,  or  their  attorney,  that  the  title 
was  in  dispute,  and  requested  an  indemnity, 
then  it  was  the  duty  of  the  plaintiffs  to  have 
tendered  to  the  sheriff  an  adequate  written  in- 
demnity, which,  as  they  had  not  done,  the 
defendant  was  justified  in  returning  the  execu- 
tion nulla  bona.  And  if  they  believed  those  to 
be  the  facts,  they  would  find  for  the  defendant; 
otherwise,  for  the  plaintiffs.  The  counsel  for 
the  plaintiffs  excepted  to  the  opinion  of  the 
court ;  and  the  jury  found  a  verdict  for  the  de- 
fendant. 

The  court  below  appear  to  me  to  have  erred 
in  supposing  that  the  declaration  of  the  plaint- 
iffs' attorney,  that  the  plaintiffs  intended  to 
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have  the  horse  sold,  whatever  the  jury  might 
determine  as  to  the  question  of  property,  dis- 
pensed with  the  necessity,  on  the  part  of  the 
sheriff,  of  calling  a  jury  ;  and  that  he  had  a 
right  then  to  proceed  as  though  a  jury  had 
been  called,  and  found  the  property  not  to  be- 
long to  the  defendant  in  the  execution. 

I  understand  the  law  to  be  this  :  that  if  a 
sheriff  has  reasonable  grounds  of  doubt  on  the 
question  of  property,  he  is  bound,  if,  no  indem- 
nity is  tendered  to  him  by  the  plaintiff,  to  call 
a  jury  to  try  the  title  to  the  property.  If  $hey 
find  it  not  to  be  the  defendant's  in  the  execu- 
tion, he  is  justified  in  returning  the  execution 
nulla  bona,  unless  an  indemnity  is  then  ten- 
dered to  him.  If  it  is,  he  is  bound  to  proceed, 
notwithstanding  the  finding  of  the  jury.  But 
a  plaintiff  is  never  bound  to  tender  an  indem- 
nity, until  a  jury  have  passed  on  the  question 
of  property.  A  sheriff  acts  at  his  peril  in  mak- 
ing a  return  of  nulla  bona  under  any  other  cir- 
cumstances. 

68*]  *The  declaration  of  the  attorney  that 
the  plaintiffs  would  have  the  horse  sold,  al- 
though the  jury  might  find  that  it  did  not  be- 
long to  the  defendant  in  the  execution,  did  not 
change  the  case.  In  judgment  of  law,  it 
amounted  to  no  more  than  a  declaration  that 
they  would,  in  such  an  event,  indemnify  the 
sheriff ;  for,  by  that  means  only,  could  they 
compel  a  sale  of  the  property  against  the  find- 
ing of  the  jury. 

This  is  the  law  as  distinctly  established  and 
recognized  by  this  court  in  Bayley  v.  Bates,  8 
Johns.,  188  ;  Van  Cleef  v.  Fleet,  15  Johns.,  150, 
and  in  Farr  v.  Newman,  4  T.  R.,  633,  per 
Grose,  J.;  Id.,  648,  per  Ld.  Kenyon,  Ch.  J.;  2 
Tidd,  921,  922,  S.  P. 

In  Bond  v.  Ward,  7  Mass.,  126,  Gh.  J.  Par- 
sons, remarks,  obiter,  that  the  sheriff  may  in- 
sist on  being  indemnified,  whenever  there  is 
any  reasonable  ground  to  induce  him  to  be- 
lieve that  he  may  make  a  mistake  in  levying 
an  execution.  The  English  practice  of  calling 
a  jury  in  such  cases,  probably  does  not  exist 
in  Mass.  It  is  clearly  otherwise  here. 

This  is  the  only  point  in  the  bill  of  excep- 
tions in  which  there  is  any  force.  The  judg- 
ment must  be  reversed,  and  a  venire  de  now  go 
from  the  Monroe  C.  P. 

Judgment  reversed. 

See— 11  Hun,  570. 

Cited  in-5  Wend.,  310 ;  7  Wend.,  239 ;  2  Edw.,  407 ; 
4  N.  Y.,  183 ;  73  N.  Y.,  60 ;  5  Barb..  168 ;  43  Barb.,  377  ; 
1  E.  D.  8.,  65 ;  23  Kan.,  63 ;  36  Cal.,  459. 


M'COY  v.  HYDE  AND  GRIFFIN. 

Practice — Improper  Use  of  Affidavit — Personal 
Liability  of  Judge. 

Where  proceedings  are  had,  and  a  verdict  is  found 
for  the  tenant,  under  the  statute  authorizing  a  sum- 
mary proceeding1  by  a  landlord  to  oust  his  tenant 
(sess.  43,  ch.  194,  p.  176),  the  original  affidavit  cannot 
be  used  as  the  foundation  of  a  new  proceeding  under 
that  Act.  And  where  it  was  so  used,  and  the  ten- 
ant turned  out  of  possession,  held,  that  the  pro- 
ceedings were  cor  am  non  judice,  and  void ;  and  that 
trespass  lay  against  both  the  landlord  and  judge. 

Citations-Act,  April  13, 1820;  Act,  April  5,  1813, 
sess.  43,  ch.  194. 

rpRESPASS  ;  tried  at  the  Allegany  Circuit, 
J-     Sept.  26,  1826,  before  Birdsall,  Circuit  J., 
when  a  verdict  was  found  for  the  plaintiff. 
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A  motion  was  now  made,  in  behalf  of  the 
defendants,  for  a  new  trial. 

*Mr.  J.  Cook,  for  the  motion.  [*69 

Mr.  8.  S.  Haight,  contra. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion of  the  court,  which  was  delivered  by, 

SUTHERLAND,  J.  This  was  an  action  of  tres- 
pass, brought  by  M'Coy  against  Hyde  and 
Griffin,  for  turning  him  out  of  the  possession 
of  certain  premises,  which  were  held  by  him 
under  a  lease  from  Hyde.  The  defendants 
pleaded  separately,  and  justified  under  the  Act 
of  Apr.  13,  1820,  entitled  An  Act  to  amend 
An  Act  entitled  An  Act  Concerning  Distresses, 
Rent  and  the  Renewal  of  Leases,  passed  Apr. 
5,  1813.  sess.  43,  ch.  194. 

The  following  facts  appeared  at  the  trial  : 
Apr.  25,  1826,  the  defendant  Hyde,  made  an 
application  to  the  other  defendant,  Griffin  (who 
was  a  judge  of  the  County  Court  of  Allegany), 
under  the  Act  mentioned,  and  made  the  affi- 
davit required  by  the  Act,  before  Grifflu.  G. 
thereupon  issued  his  notice  to  the  tenant, 
M'Coy,  the  present  plaintiff,  to  remove  from  the 
premises,  or  show  cause  before  him  Apr.  26, 
the  next  day.  On  that  day  M'Coy  appeared, 
and,  by  his  affidavit  made  before  Griffin,  denied 
the  allegations  in  the  affidavit  of  Hyde,  as  to 
his  holding  over  and  not  paying  his  rent.  Grif  - 
fin,  thereupon,  issued  a  venire,  as  required  by 
the  Act.  The  jury  appeared  before  him  Apr.27; 
and  after  hearing  the  proofs  and  allegations  of 
the  parties,  found  a  verdict  in  favor  of  the  ten- 
ant, M'Coy. 

After  the  verdict,  and  on  the  same  day,  Hyde 
again  presented  the  same  affidavit,  which  was 
the  foundation  of  the  first  proceeding,  to  Grif- 
fin, who  thereupon  issued  a  new  notice  to  the 
tenant,  M'Coy,  who  again  appeared,  and  by  his 
affidavit  again  denied  the  holding  over,  &c., 
upon  which  a  new  venire  was  issued  by  Griffin, 
returnable  the  next  day,  the  28th.  The  jury 
appeared,  heard  the  cause,  and  found  a  verdict 
in  favor  of  Hyde,  the  landlord,  upon  which 
Griffin,  ^on  the  29th  issued  a  warrant  of  restitu- 
tion; upon* which  the  plaintiff,  M'Coy,  [*7O 
was  turned  out  of  possession,  and  which  is  the 
trespass  for  which  this  suit  was  brought.  The 
plaintiff  on  the  trial  contended,  that  the  issuing 
of  the  second  notice  (after  the  first  verdict  in 
his  favor),  and  all  the  subsequent  proceedings, 
were  cor  am  nonjudice  and  void.  That  it  was 
a  continuance  of  the  original  application,  and 
not  the  institution  of  a  new  proceeding  under 
the  Act,  being  founded  on  the  original  affidavit. 
That  in  order  to  authorize  the  issuing  of  a  sec- 
ond notice,  and  to  give  the  judge  jurisdiction 
for  that  purpose,  there  should  have  been  a  new 
oath  in  writing.  The  judge  who  presided  at 
Nisi  Prius  so  charged  the  jury,  who  found  a 
verdict  for  the  plaintiff  for  $300.  The  defend- 
ant excepted  to  the  charge  of  the  judge,  and 
upon  that  exception  the  case  now  comes  before 
this  court. 

The  question  is  not  whether  the  verdict  of 
the  jury  in  favor  of  the  tenant,  on  the  first  trial, 
was  a  bar  to  any  further  proceedings  on  the 
part  of  the  landlord  ;.but  admitting  the  right 
of  the  landlord  to  institute  new  proceedings 
immediately,  upon  a  new  affidavit,  whether  such 
proceedings  are  void,  as  being  founded  on  the 
original  affidavit,  again  presented  to  the  judge 
but  not  sworn  to  anew.  The  Act  makes  no  pro- 
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vision  for  the  entering  of  a  judgment  upon  the 
verdict  of  the  jury,  but  simply  provides  that  if 
the  verdict  shall  be  for  the  landlord,  the  judge 
shall  issue  a  warrant  to  put  him  into  posses- 
sion. But  giving  no  directions  as  to  what  shall 
be  done,  where  the  verdict  is  for  the  tenant, 
nor  declaring  what  shall  be  its  effect.  But  it 
is,  undoubtedly,  the  duty  of  the  magistrate  to 
preserve  as  records  in  the  cause,  the  affidavits 
of  the  respective  parties.  They  are  the  plead- 
ings out  of  which  the  issue  or  issues  to  be  tried 
by  the  jury  arise.  These  proceedings,  like  all 
other  proceedings  before  inferior  magistrates, 
are  subject  to  be  reviewed,  and  the  magistrates 
may  be  called  upon  to  make  a  return  of  every- 
thing that  took  place  before  him.  It  would 
seem,  therefore,  that  the  affidavit  of  the  land- 
lord, when  once  made  and  presented  to  the  mag- 
istrate, ceases  to  be  under  the  control  of  the 
landlord;  and  whatever  may  be  the  issue  of  the 
71*]  cause,  whether  the  verdict  *may  be  for 
him,  or  for  the  tenant,  the  affidavits,  as  plead- 
ings, are  a  part  of  the  proceeding  in  that  cause, 
which  it  is  the  duty  of  the  magistrate  to  pre- 
serve; and  which  cannot  again  be  used  by  the 
landlord  as  the  foundation  of  a  new  suit  or  pro- 
ceeding under  the  Act.  If  so,  then  the  issuing 
of  the  second  notice  by  the  magistrate,  and  all 
the  subsequent  proceedings,  were  coram  non 
judice  and  void;  and  the  charge  of  the  judge 
was  correct. 

New  trial  denied. 

Distinguished— 80  N.  Y.,  551 ;  58  How.  Pr.,  509. 


LEWIS  AND  LEWIS  «.  PAYN. 

Deeds — Alteration  of— If  made  by  one  Claiming 
Benefit  under  it.  Avoids  as  to  Remedy  by  Ac- 
tion— Estate  also  Gone,  if  it  Cannot  Exist  With- 
out Deed — Contra,  when  One  of  Two  Originals, 
ft  Destroyed. 

The  alteration  of  a  deed  by  one  claiming  a  benefit 
under  it,  avoids  it  so  far  as  respects  any  remedy  by 
action  upon  it ;  and  semb.  this  is  so  whether  the  al- 
teration be  material  or  of  a  part  wholly  immaterial. 
Otherwise,  if  the  alteration  be  by  a  stranger,  without 
the  consent  of  the  party. 

And  where  the  subject-matter  of  the  deed  lies  in 
grant  (e.0.,a  rent  or  other  incorporeal  hereditament), 
so  that  the  estate  created  cannot  exist  without  deed, 
because  it  is  of  the  essence  of  the  estate,  any  altera- 
tion in  the  deed,  material  or  immaterial,  by  the 
party  claiming  the  estate,  avoids  the  deed  as  to  him, 
to  all  intents  and  purposes;  so  that  not  only  all 
remedy  by  action,  but  the  estate  itself  is  gone. 

But  where  a  rent  was  created  by  duplicate  deeds, 
each  being  executed  by  both  parties,  and  one  being 
delivered  to  and  possessed  by  each,  and  the  grantee 
of  the  rent  altered  his  deed  in  a  material  part ;  yet 


held,  that,  though  a  deed  is  essential  to  a  rent,  as 
lying  in  grant,  neither  the  remedy  nor  estate  of  the 
grantee  was  gone ;  for,  though  the  alteration  of  the 
grantee's  deed  avoided  that,  yet  both  deeds  were 
originals ;  and  so  there  was  a  good  original  in  the 
hands  of  the  grantor,  which  supported  the  estate. 

Where  the  deed  operates  by  way  of  transmutation 
of  possession  (e.  ff.,  of  land,  or  other  corporeal  here- 
ditament), the  alteration  will  not  devest  the  estate, 
though  such  alteration  be  material  and  fraudulent ; 
but  it  avoids  the  covenants  in  the  deed,  if  any — a 
valid  deed  being  essential  to  these. 

So  an  alteration  by  the  obligee  of  a  bond,  or  the 
party  to  any  other  deed  creating  a  mere  chose  in 
action  in  him,  utterly  avoids  the  deed,  both  as  to  the 
right  and  the  remedy  upon  it. 

Where  a  lease  and  counterpart  are  each  executed 
by  both  parties,  both  are  originals. 

Citations— 11  Co..  27 ;  Shep.  Touch.,  69 :  4  Com.  Dig.' 
p.  294 ;  15  Johns..  297  ;  6  Cow.,  746  :  9  Mass.,  311 ;  2  H' 
BL,  250;  2  Johns.,  86.  87;  Vent.  297:  2  Lev.,  113;  1 
Salk.,  120 ;  3  T.  R.,  151 ;  Dy.,  152 ;  Cro.  Jac.,  399 ;  1 
Nels.  Ab.,  625 ;  Co.  Litt.,  226  b,  n..  136  ;  IRep.  In  Ch., 
100 ;  Gilb.,  236. 

T>  EPLEVIN;  tried  as  the  Rensselaer  Circuit 
J-t  in  June,  1826,  before  Duer,  Circuit  J. 

The  defendant  avowed  the  taking  for  a  half 
year's  rent  iq  arrears,  being  $250,  due  Oct.  1, 
1823, on  a  lease  of  land  in  Schodack.  The  plaint- 
iffs pleaded  non-tenancy  and  riens  in  arrere. 

On  the  trial,  the  defendant  produced  and 
gave  in  evidence  the  lease,  which  contained  in 
the  body  of  it  this  language  :  "  excepting  and 
always  reserving  unto  the  said  Amaziah  Payn, 
his  heir  and  assigns,  all  rents  now  due,  or  that 
may  hereafter  become  due,  by  virtue  of  leases 
heretofore  *executed  to  Andrew  Van  [*72 
Beuren  or  otherwise  John  Burhans,  William 
Bissel  and  Bradum  Yale,  heretofore  executed 
and  delivered." 

The  plaintiff  s  alleged  that  the  words  "or  that 
may  hereafter  become  due"  were  added  by  the 
defendant,  fraudulently,  after  the  execution  of 
the  lease,  and  the  parties  went  into  much  evi- 
dence on  this  point, which  was  left  to  the  jury 
on  the  question  of  forgery.  It  was  agreed  that 
the  words  alleged  to  be  added  were  material 
and  beneficial  to  the  defendant.  A  counter- 
part of  the  lease  in  question,  was  executed  by 
both  parties,  simultaneously  with  the  original; 
and  was  given  in  evidence  on  the  trial,  by  the 
plaintiffs.  The  judge  charged  that  if  the  words 
in  question  were  forged,  though  in  point  not 
material  as  to  the  rents  in  dispute,  the  lease  was 
void.  That  if  there  was  a  forgery  in  the  de- 
fendant's lease,  the  plaintiffs  were  entitled  to 
a  verdict.  The  jury  found  for  the  plaintiffs. 

Mr.  8.  G.  Huntington  moved  for  a  new  trial. 
He  insisted,  among  other  points,  that  even  if 
the  deed  had  been  altered  by  the  defendant,  it 
was  void  in  respect  to  the  altesed  part  only ; 
but  the  whole  deed  was  not,  therefore,  de- 


NOTB.— Deeds— Alteration  of,  after  execution. 

The  alteration  of  a  deed  after  execution,  by  one 
claiming  a  benefit  under  it,  destroys  the  instrument 
as  to  him, and  he  cannot  maintain  an  action  upon  it. 
It  does  not  affect  the  estate,  unless  it  be  one  which 
cannot  exist  without  a  deed.  In  addition  to  the 
above  case  of  Lewis  v.  Payn,  see  Jackson  v.Jacoby, 
9  Cow.,  125;  Jackson  v.  Gould,  7  Wend..  364;  Her- 
rick  v.  Malln,  22  Wend.,  388  ;  Smith  v.  McGowan,  3 
Barb..  404 ;  Withers  v.  Atkinson,  1  Watts.,  237 ;  Bliss 
v.  Mclntyre,  18  Vt,  466 ;  1  Smith  Lead.  Cas.,  1280  ; 
Moore  v.  Bickham,4  Binn.,  1;  Coit  v.  Starkweather, 
8  Conn..  289 ;  Wallace  v.  Harmstad,  44  Pa.  St.,  492 ; 
Woods  v.  Hilderman,  46  Mo.,  284 ;  Dana  v.  Newhall, 
13  Mass..  498 ;  Schutt  v.  Large,  6  Barb..  373 ;  Nichol- 
son v.  Halsey,  1  Johns.  Ch.,  417 ;  Raynor  v.  Wilson, 
6  Hill,  469 ;  Davidson  v.  Cooper,  11  Mees.  &  W..  800  ; 
Roe  v.  York,  6  East,  86 :  Shep.  Touch.,  Prest.  ed.,69; 
Co.  Litt.,  225  ft,  note,  136. 
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As  a  general  rule,  the  deed  is  only  avoided  as  to  the 
party  making  the  alteration,  and  the  rights  of  inno- 
cent parties  are  unaffected.  Rees  v.  Overbaugh,  6 
Cow.,  746 ;  Herrick  v.  Malin,  22  Wend.,  388  ;  Pretty- 
man  v.  Goodrich,  23  111.,  330 ;  Woods  v.  Hilderman, 
46  Mo.,  284 ;  S.  a,  2  Am.  Rep.,  513. 

Blanks  left  for  that  purpose  may  be  fitted.  Field  v. 
Stagg.  52  Mo.,  534 ;  14  Am.  Rep.,  435.  See.  also.Page 
v.  Morrel,  3  Abb.  Ct.  App.,  433 ;  33  How.  Pr.,  244 ; 
McGrath  v.  Clark,  56  N.  Y.,  34;  15  Am.  Rep.,  372; 
Hardy  v.  Norton,  66  Barb.,  527 :  Yocuin  v.  Smith,  63 
111..  321 :  14  Am.  Rep.,  120 ;  Spitler  y.  James,  32  Ind.. 
202;  2  Am.  Rep.,  334.  But  see  Upton  v.  Archer,  41 
Cal.,  85;  10  Am.  Rep.,  266.  See  generally,  3  Washb. 
Real  Prop.,  pp.  241-248 ;  1  Greenl.  Ev.,  sees.  564-568 ; 
1  Smith  Lead.  Cas.,  5th  Am.  ed.,  961,  and  authorities 
cited. 
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stroyed.  He  cited  1  Johns.  Ch.,  417;  3  Salk., 
120;  9  Mass.,  370;  3  T.  R.,  151;  2  H.  Bl.,  259; 
15  Johns.,  297;  5  Taunt.,  707;  Phil.  Ev.,  340; 
7  East,  363. 

Mr.  J.  L'Amoreux,  contra,  cited  15  Johns., 
293;  1  Dall.,  65;  Shep.  Touch.,  50,  68;  4  Com. 
Dig.,  294,  Am.  ed. 

Curia,  per  SAVAGE.  Oh.  J.  The  defendant 
alleges  that  the  verdict  is  against  evidence.  The 
evidence  is  certainly  contradictory  and,  as  it  is 
the  province  of  the  jury  to  weigh  the  testimony, 
I  should  feel  unwilling  to  disturb  the  verdict  on 
the  question  of  alteration.  The  jury  would 
have  been  justified  in  finding  either  way.  The 
evidence  as  to  the  character  of  the  defendant 
was  improper,  but  was  not  objected  to,  and 
some  of  the  questions  were  put  by  the  defend- 
ant's own  counsel. 

The  only  point  for  the  present  discussion  is, 
the  correctness  of  the  judge's  charge.  This 
must  be  understood  in  reference  to  the  facts  of 
73*]  the  case.  The  lease  was  proved  *and  ad- 
mitted to  be  in  the  handwriting  of  the  defend- 
ant. If,  therefore,  any  alteration  was  made,  it 
must  have  been  made  by  the  defendant  him- 
self, and  not  by  a  stranger.  Had  the  judge  said 
that  if  the  lease  (supposing  it  to  be  for  a  term 
of  years  and,  therefore,  a  chattel)  had  been  al- 
tered by  Payn, though  in  part  not  material,  yet 
it  would  thereby  become  void  and  inoperative 
as  respects  Payn's  right  to  recover  upon  it,  no 
fault  could  possibly  have  been  found  with  the 
charge.  The  law  was  thus  laid  down  in  Pigotfs 
case,  11  Co.,  27.  That  was  an  action  on  a  bond. 
It  was  there  resolved,  "  that  when  any  deed  is 
altered  in  a  point  material,  by  the  plaintiff  him- 
self, or  by  any  stranger,  without  the  privity  of 
the  obligee,  be  it  by  interlineation,  addition, 
rasing,  or  by  drawing  of  a  pen  through  a  line, 
or  through  the  midst  of  any  material  word,  the 
deed  thereby  becomes  void;"  "So,  if  the  oblig- 
ee alters  the  deed  by  any  of  the  said  ways,  al- 
though it  is  in  words  not  material,  yet  the  deed 
is  void  ;  but  if  a  stranger,  without  his  privity, 
alters  the  deed  by  any  of  the  said  ways  in  any 
point  not  material,  it  shall  not  avoid  the  deed." 
So  in  Shep.  Touch.,  69  :  "If  the  alteration  be 
made  by  the  party  himself  that  owneth  the  deed, 
albeit  it  be  in  a  place  not  material,  and  that  it 
tend  to  the  advantage  of  the  other  party,  and 
his  own  disadvantage,  yet  the  deed  is  thereby 
become  void."  This  doctrine  is  referred  to  and 
adopted  in  numerous  authorities.  (4  Com.  Dig., 
by  Day,  p.  294;  15  Johns.,  297.)  The  ancient 
doctrine  on  this  subject  is  supposed  by  the 
plaintiffs'  coxmsel  to  have  undergone  some 
modification  in  modern  times.  Platt,  J.,  in 
Jackson  v.  Malin,  15  Johns.,  297,  expresses  a 
doubt  whether  the  act  of  a  stranger  should  prej- 
udice a  party,  though  the  alteration  be  in  a 
part  material;  and  in  Rees  v.  Overbaugh,  6  Cow. , 
746,  we  held  that  it  should  not.  Yet  no  doubt 
is  any  where  expressed,  that  a  deed  is  rendered 
void  Jby  an  alteration  in  favor  of  the  party 
making  it. 

In  Hatch  v.  Hatch,  9  Mass.,  811,  Sewall,  J., 
says  these  rules  have  not  the  same  operation 
74*]where  a  title  *to  real  estate  is  in  question. 
The  canceling  of  a  deed  will  not  devest  prop- 
erty which  has  once  vested  by  a  transmutation 
of  possession.  A  man's  title  to  his  estate  is  not 
destroyed  by  the  destruction  of  his  deed.  The 
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case  of  Bolton  v.  Bishop  of  Carlisle,  2  H.  Bl. ,  250, 
was  brought  to  recover  an  incorporeal  here- 
ditament— a  presentation  to  a  vicarage  ;  and  it 
was  there  held  that  a  right  once  vested  is  not 
devested  by  merely  canceling  the  deed,  or  by 
a  loss  of  the  title.  In  that  case  the  deed  was 
said  to  be  canceled  by  the  seal  of  the  grantor 
being  taken  off,  and  destroyed  or  lost ;  but  by 
whom,  it  is  not  said. 

This  doctrine  was  adopted  inJackson  v.  Chase, 
2  Johns.,  86,  87  ;  and  several  ancient  authori- 
ties say  a  rent  or  other  subject  of  grant  is  not 
lost  by  the  destruction  of  the  deed,  as  a  bond 
or  chose  in  action  is.  (Vin.  Abr.,  Faits,  X,  2, 
pi.  5,  citing  Vent.,  297,  and  2  Lev.,  113,  with 
a  quaere  by  Ventris,  if  the  party  himself  can- 
cels it ;  1  Salk.,  120.)  In  Read  v.  Brookman,  3 
T.  R,  151,  the  question  was  like  that  in  Bolton 
v.  Bishop  of  Carlisle  ;  whether  a  deed  could  be 
well  pleaded,  being  canceled  or  lost  by  time 
and  accident.  It  was  there  held,  that  when  the 
plaintiff  declares  on  a  lost  deed,  the  proper 
course  is,  to  describe  it  as  lost,  and  then  no 
profert  is  necessary.  The  court  proceed  upon 
the  doctrine,  which  cannot  be  contested,  that 
the  loss  of  a  deed  does  not  deprive  the  party  of 
a  remedy  upon  it.  In  Dyer,  162  a,  it  was  held 
that  an  indenture,  being  a  lease  for  years,  had 
lost  its  efficacy — certain  words  not  material  be- 
ing erased  by  the  lessee.  In  Miller  v.  Manwar- 
ing,  Cro.  Jac.,  399,  the  case  was,  a  lease  had 
been  given  to  Rochester  for  30  years,  and  a  ma- 
terial rasure  had  been  made  in  it.  Two  justices 
held  that  the  deed  was  void,  but  the  lease  re- 
mained ;  and  they  took  a  difference  where  an 
estate  loseth  its  essence  by  a  deed,  viz.  :  when 
it  may  not  have  an  essence  without  a  deed,  as 
a  lease  by  a  corporation  or  of  tithes,  or  grant 
of  a  rent  charge  ;  if  the  deed  be  rased  after  de- 
livery, it  determines  the  estate  and  makes  it 
void.  But  when  the  estate  may  have  essence 
without  a  deed,  there,  though  the  estate  is  act- 
ually created  by  deed,  which  is  afterwards 
rased  *by  the  party  himself,  or  a  stranger  [*75 
that  shall  not  destroy  the  estate,  although  it 
destroys  the  deed.  Wherefore,  they  concluded, 
in  that  case,  that  the  rasure  did  not  avoid  the 
lease.  Croke  argued  that,  as  the  lease  only  ex- 
isted by  the  deed,  it  was  a  contract  by  deed, 
and  the  party  in  interest  under  that  deed  rais- 
ing it,  he  had  destroyed  the  deed,  and  thereby 
determined  his  interest  under  it.  Then,  as  the 
lessee  made  the  rasure,  he  thought  it  was  at  the 
election  of  the  lessor  whether  the  lease  should 
be  in  force.  In  1  Nels.  Abr.,  625,  this  doctrine 
is  thus  laid  down  :  where  an  estate  cannot  have 
its  essence  without  a  deed,  there,  if  the  deed  is 
rased  in  a  material  part,  after  the  delivery,  it 
makes  the  estate  void  ;  but  if  the  estate  may 
have  essence  without  a  deed,  there  the  rasure 
should  not  destroy  the  estate,  but  the  deed. 

In  the  note  (136)  to  Co.  Litt.,  225  b,  it  is  said, 
that  the  canceling  of  a  deed  does  not  devest  the 
estate  from  the  person  in  whom  it  is  vested  by 
the  deed.  (Citing  1  Rep.  Ch.,  100  ;  Gilb.,  236.) 
In  the  case  of  Bolton  v.  Bishop  of  Carlisle,  the 
court  held  that  the  canceling  of  a  deed  did  not 
devest  property  which  had  vested  by  transmu- 
tation of  possession,  and  that  the  law  is  the  same 
with  things  that  lie  in  grant.  The  case  before 
them  was  of  an  advowson.  The  action  was  a 
quare  impedit,  to  recover  the  presentation  to  a 
vicarage,  an  incorporeal  hereditament ;  but 
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that  case  supposes  the  deed  lost,  not  fraud- 
ulently altered  by  a  party  to  be  benefltted  by 
the  alteration.  The  doctrine  in  Cro.  Car.  and 
Nels.  Abr.  seems  to  be  sound— that  where  an 
estate  cannot  have  existence  but  by  deed,  and 
the  deed  creating  the  estate  is  fraudulently  de- 
stroyed by  the  party  possessing  the  estate,  the 
deed  is  void  as  to  any  remedy  in  favor  of  the 
fraudulent  party,  and  the  estate  which  he  de- 
rived under  it  is  gone.  But  where  an  estate 
which  may  exist  without  deed  (for  instance  a 
fee  simple  estate  in  lands),  is  conveyed  by  deed, 
then  the  fraudulent  alteration  or  canceling  of 
the  deed  destroys  the  deed,  but  not  the  estate. 
If  the  deed  be  a  quitclaim,  the  party  loses  noth- 
ing ;  if  it  contain  covenants,  he  loses  all  right 
to  an  action  on  these  ;  but  the  title  is  not  de- 
76*]  vested.  *A  rent  charge  can  be  created 
in  no  other  manner  than  by  deed,  and  the  fraud- 
ulent alteration  destroys  both  the  deed  and  the 
estate. 

In  this  case,  however,  there  are  two  leases, 
one  for  each  party,  both  alike,  and  both  are 

Eroperly  originals ;  as  they  are  each  executed 
y  both  parties  ;  so  that  there  was  sufficient 
evidence  to  have  authorized  a  recovery  by  the 
defendant  without  the  production  of  the  deed 
in  his  possession,  unless  his  estate  is  gone  in 
consequence  of  the  alteration  made  by  him  in 
the  copy  of  the  lease,  which  was  in  his  posses- 
sion. Had  there  been  but  one  lease,  and  that 
had  been  altered  by  Payn,  as  the  copy  in  his 
possession  was,  all  the  estate  which  he  takes 
by  it  would  be  forfeited  and  gone.  The  altera- 
tion avoids  that  deed,  so  far  as  he  derives  a 
benefit  under  it.  But  the  estate  is  not  destroyed, 
as  there  is  still  a  valid  deed  in  possession  of 
Lewis,  which  secures  to  him  the  estate  granted. 
lam,  on  the  whole,  of  opinion,  that  although 
Payn  altered  the  lease  in  his  possession,  yet  the 
estate  created  by  it,  and  by  the  lease  in  Lewis' 
possession,  having  vested  in  him,  and  being 
still  supported  by  the  lease  in  possession  of 
Lewis,  was  not  devested  by  the  fraudulent  al- 
teration of  the  deed.  Had  Payn  altered  both, 
then  he  would  have  lost  his  estate.  The  rule 
laid  down  to  the  jury  is  law  as  applicable  to 
bonds,  but  the  distinctions  now  taken  were  not 
adverted  to. 
New  trial  granted. 

Cited  in— 9  Cow.,  126:  4  Wend.,  428;  7  Wend.,  366  : 
9  Wend.,  57;  11  Wend.,  621;  22  Wend.,  393;  6  Hill, 
472,  n. ;  2  Barb.  Ch.,  127  ;  5  Lans..  369 ;  3  Barb.,  407 :  7 
Barb.,  568  ;  10  Barb.,  278 ;  14  Barb.,  48 ;  23  Barb.,  586  ; 
1  Co.  H,,  28 ;  46  Am.  Dec.,  166  (18  Vet.,  466) ;  47  Am. 
Dec.,  308 ;  2  Am.  Rep.,  514  (46  Mo.,  284);  46  Mo.,  286 ; 
91  Pa.,  247. 


77*]        *HUGHES  v.  WHEELER. 

1.  Pleading — Accounting  as  Plea  to  Common 
Counts — Consideration.  2.  Promissory  Note, 
not  Absolute  Extinguishment  of  Simple  Con- 
tract Debt — Usurious  Note  Given  for  Valid 
Note — Action  on  Latter,  Lies. 

A  plea  to  the  common  counts  in  assumpsit,  that 
the  parties  had  accounted  together,  and  the  defend- 
ant had  given  to  the  plaintiff  his  (the  defendant's) 
promissory  note  for  the  plaintiff's  demand,  payable 
to  the  plaintiff  or  order,  or  to  the  plaintiff  or  bearer, 
which  he  accepted  on  account  of  his  demand,  is  bad 
in  substance. 

NOTK.— Negotiable  paper—  Payment  by  note.  See, 
generally.  Pierce  v.  Drake,  15  Johns.,  475,  note  and 
other  note*  there  cited.  Muldow  v.  Whitlock.l  Cow., 
290,  note, 
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A  promissory  negotiable  note  is  not  an  absolute 
extinguishment  ofa  simple  contract  debt;  but  only 
x>ii>  Hindu  and,  therefore,  cannot  be  pleaded  in  an- 
swer to  a  declaration  upon  a  simple  contract.  It  is 
but  evidence  under  the  general  issue,  which  may  be 
answered  by  producing  and  canceling  the  note  on 
the  trial. 

Where  an  usurious  note  was  given  as  a  substitute 
for  a  valid  note  which  was  destroyed  by  the  parties  ; 
yet  held,  that  an  action  lay  on  the  original  note. 

A  promissory  note  is  conclusive  evidence  of  a  pe- 
cuniary consideration,  under  the  common  money 
counts : 

Hence,  where  a  note  was  given  in  evidence  under 
those  counts,  in  an  action  by  the  payee  against  the 
maker ;  held,  to  be  no  defense  that  the  note  was  not 
given  for  a  pecuniary  consideration,  but  for  land 
purchased  by  the  maker's  brother. 

Citations-2  Chit.  PL,  435  ;  1  Chit.  PL,  472,  474,  475 ; 
Bull.  N.  P.,  182;  5  T.  B.,  513 ;  1  Johns.,  34  ;  8  Johns., 
149;  10  Johns.,  105 ;  15  Johns.,  247;  Chit.  Bills,  469, 
470 ;  12  Johns.,  90 ;  1  Campb.,  175 ;  1  H.  BL,  239,  602;  3 
Bos.  &  P.,  559 ;  1  East,  432 ;  3  Burr.,  1516  ;  4  Bsp.,  174 ; 
8  Taunt.,  737 ;  3  Campb..  101. 

ON  ERROR,  from  the  C.  P.  of  Ontario.  The 
action  below  was  assumpsit,  by  Wheeler 
against  Hughes.  The  declaration  contained  a 
count  on  a  promissory  note  given  by  the  de- 
fendant to  the  plaintiff  below,  for  $114.62, 
dated  Jan.  3,  1826,  with  the  money  and  other 
common  counts,  including  a  count  on  an  in- 
simulcomputassent.  The  defendant  below  plead- 
ed non  assumpsit  to  the  whole  declaration;  and 
to  the  common  counts,  that  after  the  promises 
alleged,  and  before  the  commencement  of  the 
suit,  he  accounted  with  the  plaintiff  below  of 
and  concerning  the  several  sums  of  money  in 
those  counts  mentioned,  whereupon  he  was 
found  indebted  to  the  plaintiff  below  in  $100  ; 
and  thereupon  made  his  promissory  note,  pay- 
able to  the  plaintiff  below,  or  his  order,  for  that 
sum,  which  was  delivered  to  and  accepted  by 
him,  for  and  on  account  of  the  sum  mentioned. 
There  was  also  a  second  special  plea,  precisely 
like  the  first,  except  that  the  note  was  alleged 
to  have  been  made  payable  to  the  plaintiff  be- 
low or  bearer.  General  demurrer  and  joinder, 
and  judgment  for  the  plaintiff  below. 

On  the  trial,  upon  the  plea  of  non  assumpsit, 
it  appeared  that  the  note  set  forth  in  the  first 
count  had  been  given  to  take  up  a  prior  note 
(given  by  the  defendant  below  for  a  debt  which 
his  brother  owed  the  plaintiff  below  for  land), 
payable  by  the  defendant  below  to  the  plaintiff 
below,  and  that  $5  were  included  in  the  new 
note  for  the  forbearance  of  the  plaintiff  below 
upon  the  original  note  for  6  months.  That  the 
original  note  was  destroyed  *when  the  [*78 
new  one  was  given.  The  court  below  decided 
that  the  new  note  was  usurious,  and  they  should 
so  charge  the  jury.  The  plaintiff  below  then 
insisted  that  he  might  recover  the  amount  of 
the  old  note  upon  the  money  counts  ;  to  which 
it  was  objected  :  1.  That  being  destroyed  by 
consent  of  both  parties,  it  could  not  be  the  foun- 
dation of  a  recovery  ;  and  2.  That  it  was  inad- 
missible under  the  money  counts,  as  not  hav- 
ing been  given  for  a  pecuniary  consideration  ; 
and  evidence  was  offered  further  to  establish 
the  real  consideration.  Both  these  objections 
were  overruled,  and  the  defendant  below  ex- 
cepted.  Verdict  for  the  defendant  below  as  to 
the  first  count,  and  for  the  plaintiff  below  as 
to  the  money  counts;  and  judgment  according- 
ly. The  cause  was  argued  here  upon  the  de- 
murrer and  bill  of  exceptions. 

Mr.  S.  Boughton,  for  the  plaintiff  in  error. 
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The  second  and  third  pleas  were  good.  (1  Chit. 
PL,  472,  475 ;  2  Chit.  PI,  435  ;  5  T.  R,  513;  1 
Johns.,  36  ;  8  Johns.,  149  ;  10  Id.,  336  ;  15  Id., 
247;  3  Cow.,  303.) 

There  could  be  no  recovery  on  the  original 
note,  after  it  was  voluntarily  destroyed,  by  the 
consent  of  the  payee  ;  nor  was  it  evidence  un- 
der the  money  counts.  Its  existence  was  gone 
for  every  purpose. 

But  if  admissible,  it  was  but  prima  facie  evi- 
dence ;  and  might  be  and,  indeed,  was  repelled 
as  proof  of  a  money  transaction,  by  showing 
that  it  was  in  fact  given  for  land  sold  to  anoth- 
er. In  was  not  conclusive  evidence.  ( Chit. 
Bills,  191,  192  ;  1  H.  Bl.,  602  ;  1  East,  434, 435, 
1  Campb.,  175  ;  3  Bos.  &  P.,  559.) 

Mr.  W.  Hubbett,  contra.  The  special  pleas 
were  bad  in  substance  ;  and  Chitty  is  not  sup- 
ported by  the  authorities,  in  those  parts  of  his 
Treatise  on  Pleading  which  have  been  cited  as 
going  to  support  these  pleas.  The  amount  of 
the  cases  in  this  court  is,  that  a  negotiable 
promissory  note  given  for  a  simple  contract 
debt  may  operate  as  an  extinguishment,  if  not 
produced  and  canceled  at  the  trial.  It  is  not, 
per  se,  an  extinguishment  and,  therefore,  can- 
not be  pleaded  as  such. 

79*]  *There  cannot  be  a  doubt  that  the  plaint- 
iff below  was  entitled  to  recover  on  the  old 
note,  notwithstanding  its  destruction.  ( 1  H. 
Bl.,  462  ;  1  Saund.,  295  ;  19  Johns.,  294.) 

It  was  properly  receivable  in  evidence  under 
the  money  counts,  and  was  conclusive  evidence. 
<  1  H.  Bl.,  239  ;  3  Burr.,  1516  ;  4  Esp.,  201  ;  3 
t.  R.,  174;  12  Johns.,  90.) 

But  whether  conclusive  or  not,  there  was  no 
evidence  received  or  offered  below  to  show  that 
there  had  not  been  an  insimul  computassent. 
The  note  was  evidence  of  this  and,  as  such, 
stood  in  full  force. 

SUTHERLAND,  J.  As  to  the  demurrer.  The 
second  and  third  pleas  are  taken  from  a  prece- 
dent by  Mr.  Chitty  ;  2  Chit.  PI.,  435 ;  and  so 
far  as  that  precedent  goes,  have  the  sanction  of 
his  authority.  In  the  1st  Vol.  of  that  work, 
472,  he  lays  down  the  principle,  of  which  there 
is  no  question,  that  payment,  accord  and  satis- 
faction, a  promissory  note  or  other  negotiable 
security  given  for  the  debt,  and  remaining  in 
the  hands  of  a  third  person,  or  otherwise  out- 
standing, may  be  given  in  evidence  under  the 
plea  of  non  assumpsit ;  and  in  pages  474,  475, 
he  says  the  defendant  is  at  liberty  to  plead  spe- 
cially any  matter  which  does  not  amount  to 
the  general  issue.  So  all  matters  in  discharge 
of  the  action  may  be  pleaded  specially;  and  he 
enumerates  as  falling  under  that  description, 
accord  and  satisfaction,  release,  arbitrament, 
former  recovery,  and  that  a  negotiable  or  high- 
er security  was" given  for  the  debt.  But  he  re- 
marks that  they  are  seldom  pleaded  specially, 
unless  for  the  purpose  of  delay.  The  only  au- 
thorities referred  to  by  Chitty,  in  support  of 
his  precedent,  or  of  the  elementary  position 
bearing  upon  it,  are  Bull.  N.  P.,  182,  and 
Kearslake  v.  Morgan,  5  T.  R.,  513.  There  is 
nothing  in  my  edition  of  Buller  (  N.  Y,  ed.  of 
1806)  which  has  any  relation  to  this  question. 
In  Kearslake  v.  Morgan,  the  note  which  plead- 
ed as  having  been  given  to,  and  accepted  by  the 
plaintiff  for  and  on  account  of  the  original 
debt,  was  not  the  note  of  the  defendant  him- 
8O*]  self,  but  of  *a  third  person,  made  pay- 
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able  to  him,  and  by  him  indorsed  to  the  plaint- 
iff. The  plea  was  demurred  to  as  in  this  case; 
but  it  was  held  good  by  the  court,  without  as- 
signing their  reasons  at  large. 

In  Holmes  v.  D'  Camp,  1  Johns. ,  84,  the  prin- 
ciple was  distinctly  asserted  by  this  court,  that 
where  a  negotiable  note  has  been  given  for  a 
prior  debt,  the  plaintiff  cannot  recover  on  the 
original  consideration,  unless  he  shows  the  note 
to  have  been  lost,  or  produces  and  cancels  it  at 
the  trial.  There  the  giving  of  the  note  was 
proved  under  the  general  issue,  and  not  spe- 
cially pleaded.  Agnel  v.  Felton,  8  Johns.,  149, 
recognizes  the  same  doctrine.  In  Pintard  v. 
Tackington,  10  Johns.,  105,  the  court  say,  the 
better  opinion  seems  to  be,  that  the  acceptance 
of  negotiable  paper  on  account  of  a  prior  debt, 
is  prima  facie  evidence  of  satisfaction,  and  that 
you  cannot  recover  on  the  old  debt  without 
some  explanation,  or  giving  some  account  of 
the  note  ;  and  they  refer  to  the  cases  already 
cited  as  establishing  that  doctrine. 

In  Burdick  v.  Green,  15  Johns.,  247,  the  dec- 
laration contained  several  counts.  To  the  com- 
mon money  counts  and  the  indebitatus  assump- 
sit and  quantum  valebant  counts  for  goods  sold, 
&c.,  the  defendant  pleaded,  that  after  the  mak- 
ing of  the  several  promises  in  those  counts  men- 
tioned, the  defendant  made  his  promissory 
note  for  the  same  identical  promises,  and  deliv- 
ered it  to  the  plaintiff,  which  note  the  plaintiff 
received  in  full  satisfaction  of  the  promises, 
and  that  the  plaintiff  afterwards  indorsed  and 
delivered  it  to  one  Joel  Ketchum  for  value  re- 
ceived. To  this  plea  the  plaintiff  replied,  that 
Ketchum,  before  the  commencement  of  this 
suit,  by  his  instrument  in  writing,  under  his 
hand  and  seal,  assigned  the  note,  with  all  his 
right  and  title,  to  the  plaintiff,  averring  that 
the  note  had  not  been  paid.  The  defendant 
demurred  specially  to  this  replication.  And 
Spencer,  J.,  who  delivered  the  opinion  of  the 
court,  admits  that  the  replication  was  bad,  so 
far  as  the  object  of  it  was  to  show  the  legal 
title  to  the  note  in  the  plaintiff  by  virtue  of  the 
assignment  from  Ketchum.  For,  he  says, 
there  can  be  no  doubt  that  the  legal  title  in  the 
*note  is  in  Ketchum,  having  been  regu-  [*8 1 
larly  transferred  to  him  by  indorsement  for 
value  received.  The  transfer  was  then  com- 
plete, and  nothing  but  the  canceling  of  the  in- 
dorsement, or  Ketchum's  indorsing  it  again, 
would  devest  him  of  the  legal  title.  He  then 
proceeds  to  the  consideration  of  the  plea,  and 
states  what  he  considered  the  court  as  having 
decided  in  Holmes  v.  D'Camp.  He  says,  it  was 
there  held,  that  though,  technically  speaking, 
a  negotiable  note  does  not  extinguish  an  ante- 
cedent debt,  which  formed  its  consideration,  it 
was  an  extinguishment  sub  modo ;  and  he  un- 
derstands that  case  as  deciding,  that  when  it 
appeared  that  a  negotiable  note  had  been  given 
for  a  prior  debt,  the  court  would  not  suffer  the 
plaintiff  to  recover  on  the  original  considera- 
tion, unless  he  showed  the  note  to  have  been 
lost,  or  produced  and  canceled  it  at  the  trial. 
The  plea  in  this  case,  therefore  (he  continues), 
is  defective,  as  a  bar  to  an  action  on  the  origi- 
nal consideration  ;  for  we  have  seen  that  the 
mere  giving  of  a  negotiable  note,  or  its  indorse- 
ment to  a  third  person,  does  not  extinguish  the 
original  cause  of  action,  provided  the  payee  in 
the  note  can  show  it  to  be  lost,  or  can  produce 

317 


81 


SUPREME:  COURT,  STATE  OF  NEW  YORK.. 


1827 


it  to  be  canceled  ;  and  non  c&nttat,  that  it  can- 
not be  done  in  this  case. 

This  opinion  certainly  goes  the  length  of  de- 
ciding that  a  plea  of  this  description  must  show 
affirmatively  that  the  note  has  passed  beyond 
the  control  of  the  plaintiff,  and  is  so  circum- 
stanced that  it  cannot  be  produced  by  him 
upon  the  trial,  for  the  purpose  of  being  canceled , 
or  it  will  not  be  held  good.  It  substantially  de- 
cides that  this  defense  is  not  available  by  plea, 
but*  must  be  matter  of  evidence  under  the  gen- 
eral issue,  upon  the  trial  ;  and  if  the  plaintiff 
then  produces  the  note  and  cancels  it,  he  may 
recover  upon  the  original  consideration  for 
which  it  was  given. 

The  next  question  is,  whether  the  plaintiff 
was  entitled  to  recover,  under  the  common 
counts,  the  amount  of  the  original  note,  for 
which  the  note  declared  on,  and  which  was 
proved  to  be  usurious,  was  given.  The  objec- 
tion made  to  the  recovery  is",  that  the  note  it- 
82*]  self,  having  been  destroyed  *by  the  par- 
ties, does  not  exist,  and  cannot  be  used  as  evi- 
dence of  money  had  and  received  by  the  de- 
fendant ;  and  the  evidence  showing  that  it  was 
given  for  the  debt  of  a  third  person,  there  was 
no  cause  of  action  against  the  defendant,  prior 
to,  and  independent  of  the  giving  of  the  note. 
The  destruction  of  the  note  is  a  matter  of  no 
importance.  The  note  on  which  the  suit  was 
brought  having  been  proved  to  be  usurious, 
the  plaintiff  resorted,  as  he  had  a  right  to  do, 
to  the  consideration  of  that  note  so  far  as  it 
was  not  effected  by  the  usury.  What  was  that 
consideration?  It  was  the  old  note,  which  was 
not  attempted  to  be  impeached,  but  which,  on 
the  contrary,  was  shown  to  have  been  given 
for  a  legal  consideration,  and  a  premium  of  $5 
for  forbearance.  That  a  promissory  note  is 
evidence  of  money  had  and  received  by  the 
maker  from  the  payee,  and  may  be  used  as 
such  upon  the  money  counts,  is  admitted.  It 
is  then,  in  principle,  the  common  case  of  an  ac- 
tion for  money  had  and  received,  &c. ,  support- 
ed by  proof  of  a  promissory  note,  which  is 
shown  to  have  been  destroyed  by  accident  or 
misapprehension,  or  in  any  other  manner,  which 
does  not  amount  to  a  legal  satisfaction  or  dis- 
charge of  it. 

Suppose  the  case  of  a  note  thrown  into  the 
fire  by  mistake  :  the  payee  declares  upon  it, 
stating  the  special  circumstances  of  the  case  ; 
but  on  the  trial,  his  proof  establishes  the  giv- 
ing of  a  note  of  a  different  date,  or  for  a  dif- 
ferent sum ;  and  which,  therefore,  does  not 
support  the  special  count;  can  there  be  a  doubt 
that  he  could  recover  the  amount  of  the  note 
thus  proved,  under  the  common  counts,  with- 
out resorting  to  the  original  consideration  of 
that  note  ?  In  such  a  case  it  is  not  the  note  it- 
self which  constitutes  the  evidence,  but  proof 
that  a  note  was  given,  and  accounting  for  its 
non-production. 

I  dp  not  perceive  that  the  case  is  varied  by 
the  circumstance  that  the  parties  actually  in- 
tended to  destroy  the  paper  containing  the  orig- 
inal promise  ;  and  that  their  mistake  consisted 
in  the  supposition  that  another  valid  security 
was  substituted  for  it.  Suppose  it  were  neces- 
sary to  the  validity  of  a  note,  that  it  should  be 
83*J  written  on  stamped  *paper;  and  that  for 
such  a  note,  a  new  one  was  substituted,  with- 
out a  stamp,  and  the  old  one  was  destroyed  at 
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the  same  time  :  in  an  action  upon  the  note,  the 
plaintiff  would  of  course  fail.  But  would  he 
not  be  permitted  to  recover  the  amount  of  the 
original  note  under  the  common  counts.  He 
would  have  proved  the  consideration  of  the 
new  note,  and  upon  that,  as  it  appears  to  me, 
must  be  entitled  to  recover. 

The  decision  of  the  court  below  upon  this 
point  was,  therefore,  correct. 

The  next  objection  made  to  the  recovery  of 
the  plaintiff  below  on  the  common  counts  was, 
that  the  old  note  was  not  given  for  a  pecuni- 
ary consideration  ;  and,  in  addition  to  the  ev- 
idence already  given  upon  that  point,  the  de- 
fendant below  offered  to  show  that  the  note 
was  given  for  the  debt  of  a  third  person,  which 
debt  was  not  for  money,  but  for  land  sold  by 
the  plaintiff  below  to  him.  The  evidence  was 
excluded,  and  the  objection  overruled. 

In  this  I  am  inclined  to  think  the  court 
erred.  A  negotiable  promissory  note  is,  prima 
facie,  evidence  of  money  had  and  received  by 
the  maker  for  the  use  of  the  payee  (Chit.  Bills, 
470)  and,  in  this  State,  of  any  other  bona  fide 
holder  of  the  note.  (12  Johns.,  90.)  In  England, 
it  is  doubtful  whether  the  right  of  using  a  bill 
or  note  under  the  common  counts,  is  not  con- 
fined to  the  original  parties.  Waynam  v.  Bend, 
1  Campb.,  175.  But  neither  in  England  nor  in 
this  State  has  it  ever  been  held  that  a  note  was 
conclusive  evidence  of  the  receipt  of  the  plaint- 
iff's money,  by  the  maker,  or  of  an  account 
stated  between  them ;  but  I  think  a  contrary 
rule  is  deducible  from  the  English  authorities. 
(1  H.  Bl.,  239,  602,  per  Eyre,  Gh.  B.;  3  Bos. 
&  P.,  559;  1  East,  432  ;  Chit.  Bills,  469,  Phil, 
ed.  1821;  3  Burr.,  1516;  4  Esp.,  174;  8  Taunt., 
737;  1  Campb.,  175;  3  Campb.,  101.) 

On  this  ground,  alone,  I  think  the  judgment 
should  be  reversed. 

*SAVAGE,  Ch.  J.,  and  WOOD  WORTH,  «7.,[*84r 
concurred,  except  as  to  the  effect  of  the  orig- 
inal note  as  evidence  under  the  common  counts. 
They  thought  it  conclusive,  and  that  the  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 

Cited  in— 3  Wend.,  68;  5  Wend.,  597;  12  Wend.,  175; 
16  Wend.,  660;  19  Wend.,  517;  21  Wend.,  452;  22" Wend., 
201;  5  Hill,  451;  1  Den.,  107  :  9  Paige,  214 ;  2  N.  Y.,  552 ; 
6  N.  Y.,  298 ;  8  N.  Y.  348 ;  10  N.  Y.,  196,  441 ;  26  N.  Y., 
406;  39  N.  Y.,  332 ;  13  Hun,  181 ;  7  Barb.,  16 ;  10  Barb., 
375;  11  Barb.,  168 ;  12  Barb.,  55 ;  15  Barb.,  31;  37  Barb., 
489;  46  Barb.,  179,  276;  11  How.  Pr.,  40;  4  Abb.  Pr.,  104; 
1  Sand.,  67;  4  Duer,  669;  1  Bos.,  416;  1  Hilt.,  177;  2  Hilt., 
116 ;  6  How.  TJ.  S.,  37  ;  4  McLean.  130 ;  Olcott,  287 :  2 
Wood  &  M.,  77,  78 ;  27  Am.  Dec.,  127 ;  5  Am.  Rep.,  283 
(43  Vt.,  314);  43  Ind.,  370,  960,  497;  47  Sup.  Ct.,  306 ;  17 
Kan.,  377;  56  111.,  103. 


M'COY  v.  HUFFMAN. 

Infants — Avoidance  of  Partly  Executed  Contract, 
does  not  Affect  the  Part  already  Executed. 

Though  the  executory  contracts  of  an  infant  are 
voidable,  yet  where  he  does  work  in  payment  of  his 
contract,  or  pays  money  upon  his  contract,  he  can- 
not, by  avoiding1  it,  get  back  the  money,  or  recover 
a  compensation  for  his  work.  The  avoidance  goes 
merely  to  relieve  him  from  his  contract  as  far  as  it 
is  unexecuted. 

Citations— 7  Cow.,  92;  8  Taunt.,  508;  2  Eden,  39;  Wil- 
mot,  226,  n.  a. 


NOTE.— Parent  and  chUd— Emancipation  of  child. 
See  Burlingame  v.  Burlingame,  7  Cow.,  92,  note. 
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LOWTHER  v.  CBUMMIE. 


MOTION  by  the  plaintiff  to  set  aside  the  re- 
port of  referees.  The  action  was  for  work 
and  labor,  and  money  had  and  received  ;  com- 
menced by  capias  returnable  in  August  Term, 
1826.  The  plaintiff  had  agreed  to  purchase  of 
the  defendant  a  small  lot  of  land  ;  but  the  for- 
mer being  an  infant,  he  and  his  father  entered 
into  sealed  articles  of  agreement  with  the  de- 
fendant, dated  Jan.  21,  1826,  by  which  the  de- 
fendant, in  consideration  of  $350,  to  be  paid  in 
the  manner  stipulated  by  the  articles,  cove- 
nanted with  the  plaintiff  and  his  father,  to  con- 
vey the  land  in  fee  to  the  plaintiff,  on  or  be- 
fore Dec.  1  then  next ;  and  the  plaintiff  and 
his  father  covenanted  that  the  plaintiff  should 
immediately  commence  and  labor  for  the  de- 
fendant at  shoemaking.  for  12  calendar  months 
at  $100  for  the  whole  time;  should  pay  the  de- 
fendant $50  on  or  before  Mar.  1  then  next,  &c. ; 
the  services  and  payments  to  be  in  full  of  the 
purchase  money;  that  the  plaintiff  might  enter 
and  take  possession  of  the  lot  on  or  before  Mar. 
1,  1827.  For  performance,  each  party  bound 
him  and  themselves  in  the  penalty  of  $500. 
Upon  this  contract  the  plaintiff  paid  $50  in 
cash,  and  worked  about  five  months,  when  the 
defendant  sued  the  plaintiff  and  his  father  for 
breach  of  their  contract ;  but  after  the  jury 
had  agreed  on  their  verdict,  withdrew  his  suit. 
The  plaintiff  was  born  Aug.  14,  1805.  Upon 
these  facts  the  referees  reported  in  favor  of  the 
defendant. 

85*]  *Mr.  I.  Seelye,  for  the  plaintiff.  If  the 
defendant  should  not  be  deemed  to  have  vio- 
lated the  contract  on  his  part,  yet  the  plaintiff 
being  an  infant  when  he  contracted,  had  a 
right  to  rescind  while  the  contract  was  in  fieri. 
The  father  had  no  interest  in  the  contract.  It 
was  the  plaintiff's.  He  paid  the  money  and  per- 
formed the  services,  and  he  is  properly  the  sole 
party  to  the  action.  The  father  need  not  be 
joined  as  he  should  have  been,  we  admit,  had 
the  action  been  on  the  covenant.  But  it  is  in 
disaffirmance  of  the  covenant.  The  money 
and  labor  belonged  to  the  infant.  The  father 
has  waived  and  abandoned  all  claim  to  both. 
This  he  had  a  right  to  do. 

Mr.  A.  Stewart,  contra.  It  will  be  intended 
that  the  money  paid  belonged  to  the  father,  the 
plaintiff  being  under  age.  His  services  also 
belonged  to  the  father.  Both  were  applied  on 
the  covenant,  which  was  the  father's  as  well  as 
the  son's,  and  no  action  will  lie  for  either.  The 
payment  was,  in  this  view,  by  an  adult.  At 
any  rate,  no  action  lies  in  the  infant's  name 
alone. 

Curia,  per  SAVAGE,  Ch.  J.  I  cannot  under- 
stand how  the  prosecuting  of  an  action  upon 
the  contract,  without  sufficient  cause,  can  jus 
tify  its  rescission. 

The  infant  was  of  full  age  in  Aug.  1826,  and 
then  brought  this  action,  which  is  in  disaffirm- 
ance of  the  written  contract,  and  he  claims  a 
return  of  the  money  paid  by  him  and  a  com- 
pensation for  his  labor.  The  plaintiff  might 
disaffirm  his  contract,  for  all  deeds  made  by 
infants  are  voidable.  An  infant  may  have 
money  or  other  property  independent  of  his 
father.  Here  the  money  was  paid  by  the  in- 
fant himself,  and  no  presumption  follows  that 
it  belonged  to  the  father.  The  presumption  is 
the  other  way.  Although  the  father  is  entitled 
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to  the  services  of  his  children  till  the  age  of 
twenty  one,  yet  he  may  waive  that  right.  Bur- 
lingame  v.  Burlingame,  7  Cow.,  92.  He  may 
emancipate  his  child  ;  or  the  child  may,  by 
the  father's  consent,  be  entitled  to  his  own  serv- 
ices. Such  was  the  case  here.  By  the  terms 
of  this  contract,  the  plaintiff's  services  were  to 
inure  to  his  own  benefit.  There  *is,  there-  [*8  6 
fore,  no  objection  to  the  action  being  brought 
in  the  name  of  the  infant,  if  upon  the  whole 
case,  there  be  any  right  of  action. 

There,  is,  however,  a  fatal  objection  to  the 
plaintiff's  recovery,  on  another  ground.  Al- 
though the  executory  contracts  of  an  infant 
are  voidable  by  him,  "at  his  election,  yet  if  he 
pay  money  on  a  con  tract  made  by  him,  though 
he  avoid  the  contract  on  arriving  at  mature 
age,  he  cannot  recover  the  money  back  ;  and 
so  it  was  expressly  adjudged  in  Holmes  v.  Blogg, 
8  Taunt. ,  508.  That  was  an  action  for  money 
had  and  received.  Holmes,  an  infant,  with  his 
partner,  Taylor,  had  agreed  with  the  defend- 
ant to  take  a  lease  of  his  house.  Part  of  the 
money  was  paid  on  the  contract  by  the  plaint- 
iff, then  an  infant.  When  he  came  of  age,  he 
avoided  the  lease,  as  he  had  a  right  to  do,  and 
sued  to  recover  back  the  money  paid  by  him, 
on  the  ground  of  failure  of  consideration. 
Held,  that  the  plaintiff  could  not  recover. 
Gibbs,  C h.  J.,  in  delivering  the  opinion  of  the 
court,  said  he  may  avoid  the  lease  ;  he  may  es- 
cape the  burden  of  rent,  and  avoid  the  cove- 
nants ;  but  that  is  all  he  can  do.  He  cannot, 
by  putting  an  end  to  the  lease,  recover  back 
any  consideration  he  has  paid  for  it.  The  Chief 
Justice  refers  to  a  dictum  of  Ld.  Mansfield  in 
I>rury  v.  Drury,  2  Eden,  39,  who  said,  if  an 
infant  pays  money  with  his  own  hand,  with- 
out a  valuable  consideration,  he  cannot  get  it 
back  again.  This  report  accords  with  the  note 
of  Wilmot,  J.(a)  ( Wilmot's  opinions,  226,  note 
a.)  The  principle  of  this  case  and  the  dicta 
cited  embrace  both  branches  of  the  plaintiff's 
claim.  The  money  was  paid,  and  the  work  be- 
stowed upon  the  same  con  tract.  The  motion  to 
set  aside  the  report  of  the  referees  must  be  de- 
nied. 

Motion  denied. 

Overruled— 7  Hill,  111. 

Denied— 34  Am.  Rep.,  643  (12  R.  I.,  272). 

Cited  in— 5  Wend.,  206;  11  Wend.,  86:  H.  &  D.,  425  ; 
6  N.  Y.,  28 ;  3  Barb.,  117;  9  Abb.  Pr.,  287  ;  4  E.  D.  S., 
233;  3  Leg.  Obs.,  130;  30  Am.  Dec.,  663  (4  Blackf.,  337); 
4  Am.  Rep.,  287  (58  Me.,  217). 

(o)The  note  of  Wilmont,  J.,  is  this :  Ld.  Mansfield 
said :  "That  infants  are  not  bound  by  their  agree- 
ments, was  never  held  universally  anywhere  in  the 
world.  By  our  law,  some  bind  absolutely,  some  are 
void,  some  are  voidable.  If  the  transactions  were 
fair,  a  bargain  and  sale  of  lands  by  an  infant  for , 
necessaries,  would  be  good.  If  an  infant  pays  money 
with  his  own  hand.without  a  valuable  consideration, 
he  cannot  get  it  back  again;  if  he  receives  rents,  he 
cannot  demand  them  again  when  of  age." 


*LOWTHER  AND  HUFF  v.  CRUMMIE.  [*87 

Practice  in  Justice  Court — Appearance — Costs. 

The  defendant  in  a  justice's  court,  though  he  omit 
to  appear  at  the  return  of  a  summons,  may  yet 
plead  at  an  adjourned  day,  on  paying  the  costs  of 
the  adjournment  and  subsequent  proceedings, 

AN  certiorarito  a  justice's  court  Crummie  sued 
\J  Lowther  and  Huff,  in  the  court  below,  by 
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summons,  returnable  Aug.  9,  1826,  at  1  P.  M. 
On  that  day  the  summons  was  returned  person- 
ally served.  The  justice  waiting  one  hour  and 
43  minutes  after  the  hour  mentioned  in  the  sum- 
mons, the  defendants  not  appearing,  then  re- 
ceived the  plaintiff's  declaration;  and  appointed 
Aug.  16,  at  1  P.  M.,  to  hear  the  proofs  and  al- 
legations. About  20  minutes  after  the  adjourn- 
ment, the  defendants  appeared  and  requested 
leave  to  plead.  This  was  before  the  plaintiff  had 
departed^  At  the  hour  appointed  on  the  16th, 
the  defendant  Lowther  again  appeared  and  re- 
quested of  the  justice  permission  to  plead, 
which,  the  plaintiff  objecting,  was  denied,  on 
the  ground  that  the  justice  had  no  power  to  per- 
mit it.  Lowther  then  withdrew,  and  the  justice 
gave  judgment  for  the  plaintiff  below. 

Mr.  I.  Seelye,  for  the  plaintiff  in  error,  cited 
15  Johns..  86;  16/rf.,  180. 

Mr.  T.  Lawyer,  contra,  cited  11  Johns.,  69  ; 
4  Cow.,  502,  503  ;  19  Johns.,  390  ;  20  Id.,  309. 

Curia.  The  defendants  below  should  have 
been  permitted  to  appear  and  plead  at  the  ad- 
journed day,  on  paying  the  costs  of  the  ad- 
journment and  subsequent  proceedings. 

Judgment  reversed. 

Cited  in-1  Wend.,  147 ;  12  Wend.,  152. 


88*]  *HUBBARD 

v. 
THE  PRESIDENT,  DIRECTORS  AND 

COMPANY  OF  THE  BANK  OF  CHE- 

NANGO. 

Banks — Statutory  Obligation  to  Pay  Notes  on 
Demand — Unreasonable  Delay  Amounts  to 
Refusal — Ordinary  Sums  Should  be  paid 
Within  the  Day — Tender — Recovery  of  14  per 
cent.  Under  Statute— Practice. 

It  is  the  duty  of  a  Bank,  on  the  money  being  de- 
manded upon  its  notes,  to  pay  within  a  reasonable 
time  according  to  circumstances. 

Any  sum  of  ordinary  magnitude  should  be  paid 
at  least  during  the  day  of  the  demand. 

All,  however,  that  can  be  exacted  is,  that  the  offi- 
cers of  the  Bank  be  diligently  employed  in  making 
payment  according  to  the  order  of  time  when  de- 
mands are  made. 

A  Bank  cannot,  at  its  option,  pay  out  in  small 
pieces  when  it  has  large  on  hand,  thus  creating  de- 
lay :  and  it  should  keep  money  ready  counted  out, 
or  servants  sufficient  to  count  it  out  within  a  rea- 
sonable time. 

If  there  be  unreasonable  delay,  it  amounts  to  a 
refusal  of  payment.  And, 

Held,  that  the  Chenango  Bank,  by  such  a  refusal, 
incurred  the  penalty  of  14  per  cent,  until  tender, 
under  the  10  section  of  its  Act  of  Incorporation, 
seas.  41,  ch.  253,  4  L.  N.  Y.,  369  c. 

Under  that  section,  a  tender  of  the  money,  though 

at  the  banking  house,  without  notice  to  the  credit- 

f  or,  will  prevent  the  running  of  the  14  per  cent.  This 

'tender,  must,  however,  be  not  only  of  the  principal 

sum,  but  the  14  per  cent,  intermediate  the  time  of 

refusal  and  tender. 

But  a  tender  of  money,  to  avoid  the  running  of 
10  per  cent,  after  refusal  of  payment,  within  the 
general  Statute  Relative  to  Banks,  seas.  41,  ch.  236, 
sec.  3 ;  4  L.  N.  Y.,  243  c,  must  be  personal. 


NOTE.— Payment  by  bank,  of  its  notes  on  demand— 
What  amounts  to. 

Payment  must  he  made  within  a  reasonable  time. 
Any  unreasonable  delay  amounts  to  refusal  to  pay. 
The  bank  should  have  money  counted  or  servants 
su  fficient  to  prevent  unreasonable  delay.  It  cannot 
pay  out  small  coin  for  the  purpose  of  delay.  In  ad- 
dition to  the  above  case  of  Hubbard  v.  Chenango 
Hank,  and  cases  therein  cited,  see  Reapers'  Bank  v. 
Willard,24  III.,  433;  People  v.  Dubois.  18  111.,  333; 
Boatman's,  &c.,  Inst.  v.  Bank  of  Mo..  33  Mo.,  497; 
Suffolk  Bank  v.  Lincoln  Bank,  3  Mason,  1. 
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A  tender  of  money,  due  on  bank  notes,  must,  at 
the  common  law,  DIB  personal.  A  tender  at  the 
counter  of  the  Bank,  the  creditor  not  being  present 
is  insufficient. 

A  tender  must  be  before  suit  brought ;  though  it 
may  be  after  the  creditor  has  directed  a  suit  to  be 
commenced. 

It  is  no  objection  to  a  tender  in  specie,  that  it  be 
for  too  much  ;  otherwise,  it  seems,  if  the  tender  be 
in  bank  notes. 

The  practice  of  referring  questions  of  fact  to  the 
court,  in  the  form  of  cases  subject  to  their  opinion, 
animadverted  upon,  as  burdensome  to  the  court 
and  subversive  of  one  of  the  fundamental  princi- 
ples of  our  judicial  system. 

Citations— 2  Am.  L.  J.,  107;  Act,  April  21,1818;  5 
Co.,  115;  3  Campb.,  70 ;  3  T.  R.,  683;  6  Taunt.,  336;  8  T. 
R..  629. 

A  SSUMPSIT  to  recover  $1,000,  and  14  per 
IX  cent,  on  that  sum,  from  the  time  when  pay- 
ment was  demanded  at  the  defendant's  counter, 
under  the  10th  section  of  the  Act  incorporating 
the  defendants. 

The  cause  was  tried  at  the  Chenango  Circuit, 
Jan.  30,  1827,  before  Nelson,  Circuit  J.  and  a 
verdict  taken  for  the  plaintiff  by  consent,  sub- 
ject to  the  opinion  of  this  court  on  a  case,  the 
material  facts  of  which  are  as  follows  : 

The  declaration  was  in  assumpsit  on  various 
notes  of  the  defendants,  with  the  money  counts; 
to  which  they  pleaded  the  general  issue,  and 
gave  notice  that  they  would  prove  a  tender.  On 
Friday,  June  24,  1825,  soon  after  the  defend- 
ants' Bank  opened  in  the  forenoon,  the  plaintiff 
demanded  specie  of  the  defendants,  upon  their 
bills,  payable  on  demand,  amounting  to  $1,000, 
at  their  counter  ;  and  it  was  not  paid  on  that 
day,  though  the  plaintiff  attended  to  receive  it. 
When  the  plaintiff  entered  the  Bank,  the  teller 
was  engaged  in  counting  specie  for  Thompson 
Mead,  who  had  also  presented  a  claim  for  the 
*sum  of  $1,000,  the  counting  of  which  [*89 
occupied  the  teller  the  whole  of  the  banking 
hours  (which  were  four,  2  in  the  forenoon  and 
2  in  the  afternoon)  of  that  day;  and  which  was 
not  then  all  counted,  the  teller  working,  as  the 
witness  said, very  moderately.  When  the  plaint- 
iff demanded  specie,  the  cashier  said  it  should 
be  counted  out  to  him  when  the  teller  had  fin- 
ished for  those  whose  money  he  was  then  count- 
ing, but  declined  counting  it  himself.  The 
plaintiff  offered  to  take  a  box  of  specie  at  the 
Bank  mark  ;  but  the  cashier  declined,  saying 
no  boxes  should  go  out  of  the  Bank  without 
being  counted  over  again. 

The  defendants  offered  to  show  that  the 
plaintiff  and  others  had  combined  to  create  a 
run  upon  the  Bank,  and  had  raised  a  fund,  for 
that  purpose,  of  $14,000,  a  part  of  which  was 
presented  by  the  plaintiff,  and  part  by  Thomp- 
son Mead,  for  whom  the  teller  was  counting  ; 
and  that  the  plaintiff  had  borrowed  part  of  the 
money  for  the  purpose  of  carrying  the  combi- 
nation into  effect.  The  judge  rejected  the  evi- 
dence as  irrelevant.but  permitted  them  to  show 
what  amount  was  carried  in  for  redemption. 

It  appeared  that  within  two  days  a  large 
amount  had  been  presented  for  payment  in 
specie.  A  Mr.  Noyes  had  kept  up  a  run  for 
small  sums  several  days.  On  Thursday,  June 
23,  he  came  into  the  Bank,  saying  he  had 
$7,000.  He  showed  but  $l,000,for  which  specie 
was  paid.  On  the  same  day  Mr.  Mead  offered 
to  deposit  $3,000,  which  being  declined  he  de- 
manded specie  for  $1,000.  On  Friday,  Mr. 
Mead,  the  elder,  demanded  specie  for  another 
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$1,000,  which  the  teller  was  counting  when  the 
plaintiff  presented  his  money.  The  amount  pre- 
sented in  all  was,  by  Noyes,  $7,000  ;  Mead, 
$3,000  ;  Hubbard,  $3,000  ;  Clark  $3,000  ;  and 
a  large  sum  was  also  presented  by  Mr.  Clapp. 

The  plaintiff  had  borrowed  $3,000  a  few  days 
before,  a  part  of  which  he  said  he  owed  to  the 
Bank. 

It  was  proved  to  have  been  formerly  the  cus- 
tom of  this  Bank  to  keep  their  specie  counted 
in  boxes  marked  with  the  contents,  so  that  a 
much  greater  sum  than  -was  now  demanded 
might  have  been  paid  in  a  few  minutes.  It  was 
9O*]  *also  the  rule  of  the  Bank  for  the  teller, 
and  him  alone,  to  count  the  specie  ;  and  it  was 
usual  to  count  it  twice.  From  the  run  which 
had  now  been  kept  up  for  a  few  days,  the  boxes 
had  become  deranged  by  the  small  change  hav- 
ing been  taken  out  of  each.  The  morning  on 
which  the  demand  in  question  was  made  the 
Bank  had  received  $10,000  in  specie  from  the 
Utica  Bank :  and  one  of  the  boxes,  on  being 
counted,  was  found  to  contain  $1,300,  by  a 
mistake  of  that  Bank. 

On  Saturday  morning,  the  day  after  the  de- 
mand, the  specie  was  counted  and  put  in  a  box 
for  the  plaintiff,  being  $1,000,  as  the  teller  sup- 
posed ;  and  marked  with  his,  the  plaintiff's 
name,  and  tendered  in  payment  of  his  demand, 
at  the  defendant's  counter.  The  plaintiff,  who 
lived  in  the  small  village  where  the  defendant's 
Bank  was,  was  informed  of  the  tender  on  Mon- 
day next  ensuing  the  demand,  in  the  afternoon. 
He  then  said  he  had  ordered  a  suit  to  be  brought. 
It  did  not  appear,  however,  whether  this  suit 
had  been  commenced  before  or  after  the  ten- 
der. The  box  was  brought  into  court  and  of- 
fered, but  refused.  The  money  was  counted 
by  the  teller  during  the  trial,  and  found  to  con- 
tain $1,004.  How  the  change  came  into  the 
box,  the  teller  could  not  explain. 

The  verdict  was  for  $1,232. 56,  being  the  prin- 
cipal sum,  with  14  per  cent,  from  the  day  of  de- 
mand, to  the  quarto  die  post  of  February  Term, 
1827. 

Mr.  8.  Sherwood,  for  the  plaintiff.  The  plaint- 
iff under  the  Act  incorporating  the  defendants, 
sess.  41,  ch.  253,  sec.  10  ;  4  L.  K  Y.,  269  c,  is 
•entitled  to  recover  not  only  the  $1,000,  but  also 
14  per  cent,  interest,  from  the  day  of  demand 
to  the  time  of  judgment. 

It  was  the  duty  of  the  defendants  to  have  paid 
the  money  instantly,  on  the  demand  being  made. 
There  was  no  need,  for  this  purpose,  of  count- 
ing it  out  in  pieces.  It  might  have  been  paid 
in  bags  or  boxes.  A  tender  in  that  form  is  law- 
ful. 5  Rep.,  115  ;  10  East,  101  ;  2  Maule  &  S., 
86  ;  Peake,  N.  P.  Gas.,  88  ;  3  Cambp.,  70  ;  6 
Taunt.,  336,  and  cases  cited  ;  Suffolk  Bank  v. 
91*]  Lincoln,  Bank.  *cor  ;  Story,  J.,  U.  S.  C. 
C.,  Maine,  May  1821,  reported  in  the  National 
Intelligencer.  In  the  last  case  it  was  held  that 
banks  must  pay  ordinary  claims  within  the 
banking  hours  of  the  day  when  the  demand  is 
made;  and  they  must  at  their  peril  provide 
servants  in  sufficient  number  to  count  out  the 
money, if  it  is  not  already  counted  and  arranged 
for  the  purpose  of  prompt  payment  ;  that,  it 
must  in  all  cases  be  paid  within  a  reasonable 
time.  Here  payment  was  not  made  during  the 
day. 

The  tender  was  unavailing.  After  refusal, 
the  defendants  were  bound  to  seek  the  plaint- 
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iff,  and  make  a  personal  tender.  The  time 
fixed  by  the  contract  had  passed.  There  was  a 
default.  It  is  questionable  whether  after  that, 
even  a  personal  tender  would  avail  at  common 
law.  Such  a  tender  ought  not  to  excuse  pay- 
ment of  the  14  per  cent,  within  the  statute. 
Here  was  no  tender  to  the  plaintiff.  He  was  not 
bound  to  attend  at  the  Bank  after  default  in 
payment.  Beside,  a  tender  on  the  day  follow- 
ing, to  have  been  good,  should  have  included 
at  least  one  day's  interest  at  14  per  cent.  The 
proof  does  not  show-  more  than  the  principal 
sum. 

But  if  the  tender  at  the  counter  should  be 
deemed  a  compliance  with  the  statute  of  incor- 
poration, and  absolve  the  defendants  from  the 
payment  of  14  per  cent.,  still  it  does  not  amount 
to  a  tender  at  common  law.  The  defendants 
are,  therefore,  liable  to  pay  the  principal  sum 
with  10  per  cent,  under  the  general  Statute  Rel- 
ative to  Banks,  sess.  41,  ch.  236,  sec.  3;  4  L. 
N.  Y.,  243,  c. 

Messrs.  J.  A.  Collier  and  T.  J.  Oakley,  con- 
tra. The  Bank  were  under  no  obligation  to 
keep  specie  ready  counted  in  boxes,  and  if  they 
were,  a  sufficient  excuse  is  shown  for  not  hav- 
ing them  ready  in  this  case.  The  teller  was  the 
person  usually  employed  in  counting  money, 
and  was  found  able  to  meet  ordinary  demands 
in  the  ordinary  way  of  counting  out  money. 
Here  was  an  extraordinary  case — a  run  on  the 
Bank,  and  the  plaintiff  was  informed  that  the 
money  would  shortly  be  ready  for  him. 

*The  specie  was  seasonably  tendered.  [*92 
It  was  before  suit  brought,  and  the  plaintiff  de- 
clined receiving  it  oq  the  sole  ground  that  a 
suit  was  ordered.  After  the  assurances  which 
the  plaintiff  had  received,  it  was  his  business 
to  be  at  the  Bank  on  the  next  day,  when  the 
tender  was  made.  He  knew,  or  was  bound  to 
know,  that  by  the  10th  section  of  the  charter, 
the  14  per  cent,  stopped  running.  With  this 
view,  a  tender  could  not  be  made  at  any  other 
place  than  the  counter.  It  lay  with  the  plaint- 
iff to  show  when  a  suit  was  commenced.  Not 
having  shown  that  this  was  before  the  tender 
made,  it  was  good  at  common  law  to  save  both 
interest  and  costs.  The  rule  that  the  money 
must  be  ready  in  boxes,  or  numerous  servants 
be  in  waiting  to  count,  may  do  very  well  for 
the  extensive  business  of  the  city  banks;  but 
certainly  has  no  application  to  the  more  limited 
concerns  of  those  in  the  country.  They  usual- 
ly pay,  too,  in  city  bills.  Demands  of  specie 
are  not  usual,  and  boxes  are  not  necessary. 
They  cannot  reasonably  presume  that  large 
amounts  of  specie  will  be  demanded.  It  is  not 
the  course  of  business  with  them.  This  very 
run,  probably,  broke  in  upon  and  deranged 
what  boxes  the  defendants  had.  The  box  ten- 
dered might  contain  too-much.  Different  kinds 
of  coin  may  have  been  mixed,  on  some  of  which 
there  was  a  premium.  In  ordinary  cases,  the 
debtor  knows  the  precise  amount  and  extent  of 
his  obligation.  We  could  not  know  it.  How 
then  were  we  to  be  prepared  to  meet  it  in  an  in- 
stant? 

The  evidence  to  show  the  combination  against 
the  Bank  should  have  been  received.  This  evi- 
dence was  competent  as  giving  a  character  to 
the  transaction,  as  showing  that  this  was  not  an 
ordinary  case.  Ordinary  diligence  is  enough  in 
any  case.  This  is  conceded  by  Judge  Story,  in 
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the  case  cited  from  the  National  Intelligencer. 
He  must  be  understood  as  speaking  in  refer- 
ence to  the  particular  case,  when  he  speaks  of 
servants  being  employed  to  count  out  money 
—a  bank  employed  extensively  in  business  with 
a  large  capital.  This  was  a  Niri  Print  decis- 
ion; the  rule  cannot  certainly  apply  as  broad- 
ly as  the  language  would  seem  to  warrant  when 
93*]  taken  in  the  abstract  ;  *and,  in  one 
branch  at  least,  is  not  law,  for  we  observe  the 
judge  holds  in  the  same  case,  that  the  de- 
mand of  the  plaintiffs  could  not  be  met  by 
their  own  bills.  As  to  demand  and  tender,  the 
time  must  always  be  judged  of  from  circum- 
stances. The  assistance  employed  must  have 
reference  to  a  time  when  there  is  no  run;  when 
there  is  but  a  single  demand.  But  suppose  a 
half  dozen  demands  made  and  pending  at  once; 
must  extraordinary  help  be  called  in  for  the 
occasion,  to  meet  them?  Must  all  the  officers 
of  the  Bank  be  called  from  their  ordinary  du- 
ties? We  must  look  to  the  nature  of  the  busi- 
ness required  of  banks.  The  defendants  had  a 
right  to  pay  in  the  ordinary  course  of  their 
business.  If  gentlemen  combine  to  run  a  bank, 
they  must  submit  to  a  corresponding  delay.  It 
is  a  result  produced  by  themselves.  It  is  their 
run  which  rendered  the  Bank  unable  to  pay  by 
boxes.  Their  run  had  deranged  the  boxes,  and 
rendered  it  necessary  to  count.  The  teller 
must  be  certain  that  he  does  not  pay  more  than 
the  sum  due;  and  two  countings  were  no  more 
than  reasonable.  Such  was  the  usage  at  the 
Bank,  and  it  was  a  prudent  one. 

As  to  the  claim  of  ten  per  cent.;  the  Bank 
are  not  bound,  in  order  to  avoid  this,  to  follow 
a  creditor  about  the  country,  who  makes  a  de- 
mand and  goes  off.  The  same  rule  should  not 
be  applied  in  this  case  as  to  individuals.  If  the 
money  is  set  apart,  and  notice  given,  this 
should  stop  the  interest.  It  is  an  offer  to  pay 
at  the  ordinary  place  of  payment.  It  is  accord- 
ing to  universal  custom,  which  enters  into  and 
makes  a  part  of  the  contract.  The  court  never 
will  compel  banks  to  pay  at  any  other  place 
than  their  counter,  though  no  place  be  men- 
tioned. They  never  can  comply  with  the  or- 
dinary rules  of  tender.  Intermediate  the  de- 
mand and  suit  brought,  their  bills  may  be 
transferred  through  a  thousand  hands.  Impos- 
sibilities should  not  be  required  of  them. 

Mr.  Talcott,  Atty-Gen.,  in  reply.  The  point 
in  dispute  is  the  14  per  cent. ,  and  the  court  are 
called  on  to  decide  whethe  ran  express  refusal  to 
94*]  pay,  is  necessary  to  *warrant  the  claim, 
or  whether  an  implied  refusal  is  sufficient.  If 
the  first  is  necessary,  the  statute  is  nugatory, 
for  it  can  always  be  evaded.  We  contend 
that  a  substantial*  refusal  is  enough;  any  unrea- 
sonable intentional  delay  or  deviation  from  the 
ordinary  course  of  banking  business,  amounts 
to  a  refusal.  By  issuing  notes  which  are  a 
security  for  money  on  demand,  they  assume 
all  the  responsibilities  and  inconveniences  in- 
cident to  that  sort  of  paper.  The  notes  are 
the  same  on  their  face  as  the  notes  of  an  indi- 
vidual. The  mode  of  business  which  the  Bank 
or  individuals  may  adopt,  cannot  vary  the 
time,  manner  or  place  of  payment.  The  9th 
section  of  the  charter  declares  expressly  that 
the  obligation  of  this  Bank  shall  be  the  same 
upon  their  notes  as  if  issued  by  an  individual; 
and  they  must  do  their  business  in  the  same 
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way.  They  accepted  their  charter  subject  to 
this  provision.  Could  an  individual  excuse 
himself  by  saying:  "  I  have  funde  to  pay,  but 
not  time  to  count?"  It  is  his  business  to  pay 
or  tender  the  money  presently;  and  of  the  cred- 
itor to  see  that  he  does  not  take  too  much. 
The  facts  show  that  the  derangement  of  box- 
es, and  the  possible  admixture  of  dollars  bear- 
ing a  premium  with  other  money,  was  a  mere 
pretense.  The  ordinary  demand  or  amount 
spoken  of  by  Judge  Story,  in  the  case  cited,  is 
what  may.  with  due  diligence,  be  counted  out 
in  a  single  day.  Here  was  a  whole  day  em- 
ployed in  paying  $1,000.  Judge  Story's  inten- 
tion is  to  exclude  all  pretext  of  delay.  If  there 
was  a  run  on  the  Bank,  the  defendants  knew 
it,  and  were  bound  to  meet  the  exigency  of  the 
case.  Gilbert-  v.  Nantucket  Bank,  2  Am.  Law 
Journ.,  107.  Was  not  here  a  sufficient  demand 
to  carry  ordinary  interest?  This  is  the  test. 
All  the  statute  does,  is  to  alter  the  amount 
from  7  to  14  per  cent.  What  is  prompt  pay- 
ment when  there  is  no  run,  is  the  same  when 
there  is  one.  Here  was  a  Bank  of  $200,000 
capital,  and  only  $14,000  demanded.  Was  it 
not  their  neglect,  if  they  had  not  money  ready 
to  pay  this  small  sum?  The  means  by  which 
bills  are  obtained  by  the  holder,  does  not  free 
them  from  the  obligation  of  *prompt  [*95 
payment.  The  manner  of  obtaining  a  note 
does  not  vary  its  obligation. 

To  relieve  from  the  14  per  cent,  after  demand, 
the  tender  must  be  at  the  banking  house.  So- 
far  there  was  a  compliance  with  the  statute. 
But  the  statute  does  not  say  it  need  not  be  per- 
sonal. We  say,  with  the  statute,  it  must  be  at 
the  banking  house  ;  but  we  add,  at  the  same 
time,  it  must  be  a  personal  tender.  If  not,  if 
the  creditor  is  not  there,  he  must  be  sought  out. 
On  a  contrary  construction,  all  a  bank  has  to 
do,  is  to  deny  payment,  on  demand  ;  but  as 
soon  as  the  creditor's  back  is  turned,  shove  the 
boxes  forward  on  the  counter,  declaring  the 
tender  to  the  air.  If  they  are  ready  to  pay,  they 
escape  all  difficulty.  If  they  have  been  diligent, 
they  are  in  no  danger.  The  evil  supposed  from 
a  transfer  of  the  bills  through  different  hands 
is  fanciful.  A  transfer  would,  of  itself,  relieve 
from  the  penalty.  That  belongs  to  the  person 
alone  who  makes  the  demand.  But  there  is  an- 
other answer.  If  the  bills  are  transferred  after 
the  demand,  and  the  penalty  is  not  removed  by 
this,  it  is  their  own  misconduct  which  causes 
the  mischief.  They  should  have  paid  at  the 
time.  Under  the  circumstances,  the  holder  was 
not  bound  to  call  the  next  day.  He  had  no  rea- 
son to  suppose  the  money  would  be  ready. 
There  was  no  tender  till  Monday,  and  there 
never  was  a  tender  of  enough.  The  amount  is 
at  the  peril  of  the  debtor.  (3  Campb..  70  ;  6 
Taunt.,  336.) 

Under  the  general  statute,  the  mode  of  tender 
is  the  same  as  at  common  law.  The  debtor 
must  find  out  the  creditor,  and  tender  person- 
ally. 

Curia,  per  SAVAGE,  Ch.  J.  The  principal 
questions  are  :  1.  Was  there  a  refusal  by  the 
Bank  to  redeem  their  bills  on  demand  ?  and  2. 
If  a  refusal, was  the  tender  sufficient  ?  Another 
question  may  arise,  as  to  the  rate  of  interest 
which  the  plaintiff  is  to  recover,  if  any  ;  and 
also,  whether  the  judge  ought  not  to  have  re- 
ceived evidence  of  the  fact  that  the  plaintiff 
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and  other  persons  had  entered  into  a  combina- 
tion to  run  the  Bank  ;  and  that  the  whole  of  the 
money  belonged  to  the  same  fund.  If  this  fact, 
96*]  *however,  be  admitted,  it  does  not  ex- 
cuse the  defendants  from  diligence  in  paying 
out  specie  for  their  bills;  and  if  the  fact  be  other- 
wise, and  no  connection  exists  between  those 
persons  who  presented  bills  for  redemption,  if 
it  was  impossible  for  the  officers  of  the  Bank 
to  pay  out  to  all  who  called,  they  could  not  be 
said  to  have  refused  payment  to  those  who  did 
not  actually  receive  it,  provided  the  office  hours 
of  the  Bank  were  diligently  employed  in  mak- 
ing payments  to  those  who  were  first  entitled 
by  priority  of  demand. 

It  can  be  of  no  importance, therefore,  whether 
there  was  a  combination  or  not.  The  question 
is,  whether  the  defendants  did  their  duty  under 
existing  circumstances. 

The  10th  section  of  the  Act  incorporating  the 
defendants,  enacts,  that  if,  at  any  time,  the  de- 
fendants "shall  refuse,  on  demand  being  made 
at  their  banking  house,  during  the  regular 
hours  of  doing  business,  to  redeem,  in  specie 
or  other  lawful  money  of  the  United  States, 
their  said  bills,  notes  or  other  evidences  of  debt 
issued  by  the  said  company,  the  said  president, 
directors  and  company  shall, on  pain  of  forfeit- 
ure of  their  charter,  wholly  discontinue  their 
business  by  way  of  discount,  and  close  their 
banking  operations,  until  such  time  as  they 
shall  resume  the  payment  of  specie  ;  and  they 
shall  pay  an  interest  on  all  sums  demanded, 
and  not  paid  in  specie  on  demand,  at  the  rate 
of  14  per  cent,  per  annum,  until  the  same  shall 
be  paid,  or  tendered  to  be  paid  in  specie  at  their 
banking  house  ;  and  in  case  the  president,  di- 
rectors and  company  shall  not,  within  sixty 
days  after  such  demand  and  non-payment,  pay 
the  same  with  the  interest  aforesaid,  or  make 
tender  thereof  in  specie  at  their  banking  house 
their  charter  shall  from  thence  be  null  and  void 
except  for  the  purpose  of  doing  and  settling 
their  concerns  "  By  the  3d  section  of  an  Act 
Relative  to  Banks,  passed  Apr.  21,  1818,  it  is 
enacted  :  ' '  That  in  case  any  incorporated  bank 
shall  refuse  to  pay  any  of  its  bills  or  notes  here- 
after to  be  issued.in  lawful  money  of  the  United 
States,  on  demand,  the  holder  of  such  bills  or 
notes  shall  be  entitled  to  recover  the  amount 
thereof  in  an  action  on  the  case  for  money  lent, 
97*]  *with  interest  thereon,  a  the  rate  of  10 
per  cent,  per  annum,  from  the  time  of  such  re- 
fusal, with  costs." 

1.  Did  the  omission  to  pay,  on  demand  be- 
ing made,  amount  to  a  refusal  ? 

Very  few  cases  are  to  be  found  relating  to 
this  point.  We  have  been  referred  to  but  two. 
The  first  is  the  case  of  Gilbert  \.NantuckelBank, 
decided  in  1808,  2  Am.  Law  Journ.,  107.  The 
plaintiff  sent  a  $30  bill  to  the  Bank  for  pay- 
ment. The  teller  did  not  actually  refuse  ;  but 
he  wasted  the  time  in  counting  six-penny  pieces 
examinined  each  minutely  to  see  whether  they 
were  not  five  cent  pieces  ;  then  added  up  a  sum 
in  arithmetic  to  ascertain  whether  sixteen  of 
them  were  equal  to  a  dollar.  One  witness  at- 
tended 17  days  to  get  $472,  which  was  counted 
in  less  than  half  an  hour  in  one  of  the  Boston 
banks.  This  was  held  by  the  court  and  jury 
for  Suffolk  Co.,  Mass.,  a  refusal  to  pay,  and 
the  plaintiffs  recovered.  The  next  case  is  Suf- 
folk Bank  v. Lincoln  Bank,  decided  in  May,1821, 
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U.  8.  C.  C.  Maine.  The  plaintiffs  claimed  $3,- 
000,  and  demanded  damages  at  2  per  cent,  a 
month,  imposed  by  a  law  of  Mass,  on  such 
banks  as  refuse  or  neglect  to  pay  their  bills  on 
demand.  The  plaintiff's  agent  demanded  pay- 
ment at  the  Bank.  The  cashier  offered  to  pay 
immediately  in  Boston  bills.part  of  which  were 
on  the  Suffolk  Bank,  or  in  a  draft  on  Boston, 
which  was  declined,  and  specie  demanded. 
The  cashier  began  to  count  change.  He  was 
occupied  till  near  the  hour  of  closing  in  count- 
ing $500.  He  tendered  no  gold,  nor  more  specie 
than  about  $1,000,  which  could  not  have  been 
counted  within  the  bank  hours.  The  agent  of- 
fered to  take  specie  at  the  bank  count,  but  the 
cashier  declined,  and  the  agent  left  the  Bank 
and  prosecuted.  Judge  Story  pronounced  the 
law  to  be  this  :  that  a  demand  of  ordinary  mag- 
nitude against  a  bank,  ought  to  be  paid  within 
the  banking  hours  of  the  day  on  which  it  is 
made  ;  and  if  not,  that  is  such  a  refusal  or  neg- 
lect as  is  contemplated  by  the  law.  That  the 
plaintiffs  were  not  obliged  to  take  Boston  bills, 
or  even  their  own  bills  :  but  might  demand  spe- 
cie. That  no  *man  who  presents  bills  at  [*98 
a  bank,  should  be  delayed  on  any  pretext  what- 
ever ;  that  it  is  the  duty  of  banking  institutions 
either  to  have  sums  counted,  or  to  have  serv- 
ants sufficient  to  count  them  out  in  a  reasonable 
time.  He  instructed  the  jury  to  inquire  whether 
the  sum  mentioned  could  reasonably  have  been 
paid  within  the  banking  hours  of  the  day  on 
which  it  was  demanded  ;  whether  the  defend- 
ants had  unreasonably  delayed  payment  ;  and 
whether  such  delay  did  not  amount  to  such  re- 
fusal or  neglect  as  was  intended  by  the  law. 
The  jury  returned  a  verdict  for  the  plaintiff. 

The  question  in  the  cases  just  cited  was  the 
same  as  that  now  under  consideration — was 
there  reasonable  diligence  ?  Or  was  there  un- 
reasonable delay  ?  The  answer  must  have  been 
on  the  circumstances  of  the  case.  The  rule  laid 
down  by  Mr.  J.  Story,  no  doubt,  is  the  correct 
one  ;  that  banks  should  have  sums  counted,  or 
sufficient  servants  to  count  them,  so  that  a  de- 
mand of  ordinary  magnitude  may  be  paid 
within  the  banking  hours  of  the  day.  The  facts 
necessary  to  be  noticed  are  few.  The  plaintiff 
demanded  $1, 000  ;  the  teller,  with  more  than 
$10,000  specie  in  boxes,  commences  by  select- 
ing the  small  pieces  to  make  payment  with  ; 
thereby  adopting  the  most  tardy  and  tedious 
mode  in  his  power.  The  plaintiff  offers  to  take 
a  box  at  the  bank  mark.  This  could  easily  have 
been  complied  with  by  the  Bank  without  loss. 
The  marks  must  have  been  the  marks  of  the 
Utica  Bank  ;  and  if  there  was  any  error,  the 
loss  would  have  fallen  either  on  the  plaintiff  or 
the  Utica  Bank.  When  such  an  offer  is  refused, 
and  the  teller  is  unable  to  count  $1,000  in 
four  hours,  by  reason  of  counting  small  peices 
instead  of  dollars,  I  think  the  conclusion  is 
inevitable,  that  there  was  a  refusal  to  redeem 
the  bills  of  the  Bank  in  specie  within  the  true 
construction  of  the  Act  of  Incorporation.  That 
unjustifiable  means  may  have  been  resorted  to 
by  the  plaintiff  and  others  associated  with  him, 
makes  no  difference  as  to  the  duties  and  lia- 
bilities of  the  defendants. 

2.  The  next  question  is,  have  the  defendants 
made  a  sufficient  tender  to  the  plaintiff  of  the 
money  due  him  ?  At  *the  common  law,[*99 
if  a  note  be  due  and  payable,  and  the  party  li. 
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able  upon  it  wishes  to  save  interest  and  costs, 
it  is  his  duty  to  seek  the  creditor,  and  offer 
payment  of  the  amount  due.  Upon  demand 
at  the  Bank,  these  notes  were  undoubtedly  due 
and  payable.  Independent,  therefore,  of  any 
special  provision,  if  we  consider  bank  notes  as 
promissory  notes,  the  plaintiff  would  be  en- 
titled to  the  amount  of  which  payment  had 
been  demanded  and  refused,  with  lawful  in- 
terest, until  a  tender  should  be  made  to  him 
personally  of  the  sum  due  for  principal  and  in- 
terest, and  costs,  if  a  suit  had  been  brought. 
By  the  Act  Relative  to  Banks,  and  for  other 
purposes,  passed  the  21st  of  April,  1818,  the 
same  day  on  which  the  Act  incorporating  the 
defendants  was  passed,  the  interest  upon  bank 
notes  not  paid  on  demand,  is  fixed  at  10  per 
cent.  The  plaintiff,  then,  is  entitled  to  recover 
his  principal  and  10  per  cent,  interest,  unless 
his  rights  are  in  this  case  differently  modified 
by  the  Act  of  Incorporation.  The  10th  section 
of  that  Act  was  not  intended,  as  I  apprehend, 
to  relieve  the  Bank  from  any  duty  otherwise 
obligatory  upon  them.  It  seems  to  impose  ad- 
ditional penalties,  to  wit :  suspension  of  dis- 
counts, double  interest,  and  forfeiture  of  their 
charter,  as  the  consequence  of  a  refusal  to  re- 
deem their  bills  on  demand.  Pay  men  tor  tender 
of  principal  and  interest,  at  the  Bank,  within 
sixty  days,  prevents  the  penalty  of  forfeiture 
from  attaching  ;  and  tender  at  the  Bank,  jus- 
tifies discounts,  and  stops  the  accruing  of  14 
per  cent,  interest.  But  does  it  stop  interest  al- 
together ?  I  think  not.  The  court  are  bound 
so  to  construe  the  two  statutes  as  to  give  effect 
to  both,  if  they  are  not  plainly  inconsistent. 
It  seems  to  me  they  are  not  inconsistent.  By  the 
one  the  plaintiff  is  entitled  to  his  principal  and 
ten  per  cent,  until  he  receives  payment,  or  a  ten- 
der is  made  to  him  personally.  This  Act  seems 
to  define  the  rights  of  the  creditor.  By  the  Act 
of  Incorporation,  14  per  cent,  are  given  so  long 
as  the  defendants  refuse  to  pay  specie:  and  until 
they  manifest  their  ability  and  willingness  to 
do  so  by  either  paying  the  amount  demanded 
or  tendering  it  at  the  Bank.  To  have  imposed 
the  burden  of  a  tender  to  the  person  of  the 
holder  of  the  bills,  as  a  condition  of  their  re- 
1OO*]  suming*business,  would  have  been  un- 
reasonable, as  he  might  not  be  known.  Hence 
nothing  is  said  in  the  Act  of  notice  being  given 
to  the  creditor  of  the  tender  at  the  Bank.  And 
surely  the  Legislature  could  not  have  intended 
to  enable  the  Bank  by  a  tender  at  his  own 
counter,  to  discharge  itself  from  the  payment 
of  interest  altogether.  My  conclusion,  there- 
fore, is,  that  a  tender  at  the  Bank  will  relieve 
against  the  payment  of  the  14  per  cent,  interest, 
but  not  the  10  per  cent. 

It  becomes  necessary,  however,  to  inquire 
whether  the  tender  was  good  for  any  purpose. 
The  demand  was  on  Friday,  when  interest 
commenced  running.  The  tender  was  on  Sat- 
urday, and  the  notice  on  Monday.  The  de- 
mand was  of  $1,000.  The  tender  should,  of 
course,  have  been  of  the  same  sum.  and  one 
day's  interest ;  and  if  notice  was  necessary,  of 
three  day's  interest.  But  as  this  tender  is  spe- 
cial under  the  statute  ;  and  as  I  have  endeav- 
ored to  show,  for  the  particular  purpose  of  in- 
dicating the  solvency  of  the  Bank,  no  notice 
was  necessary,  as  none  is  required  by  the 
Act. 
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How  was  the  fact,  then,  as  to  the  amount 
tendered  ?  The  teller  swears  expressly,  that 
the  amount  tendered  was  $l,000*in  the  box. 
On  examination,  however,  it  was  found  to  con- 
tain $4  more  in  change.  This  might  have  been 
subsequently  put  in  by  the  cashier  or  some 
other  person  ;  and  if  put  in  by  the  teller,  but 
not  recollected,  the  fact  might  have  been  shown 
by  the  cashier.  I  think  the  fair  and  proper  in- 
ference is  that  the  box,  when  tendered,  con- 
tained no  more  than  $1 ,000.  The  evidence  upon 
this  fact  should  have  been  left  to  the  jury;  and 
I  must  say  that  the  practice  prevailing  to  a  con- 
siderable extent,  and  which  seems  to  be  in- 
creasing, of  calling  on  this  court  to  determine 
the  fact  as  well  as  the  law,  is  not  only  impos- 
ing unnecessary  burdens  on  us,  but  is  subver- 
sive of  one  of  the  fundamental  principles  of 
our  judicial  system. 

But  if  the  fact  was  otherwise;  if  the  $4  were 
actually  in  the  box,  then  it  is  contended  that 
the  tender  is  bad,  as  being  for  too  much  ;  that 
the  precise  sum  must  be  *tendered,  as  [*1O1 
the  creditor  is  not  bound  to  give  change.  On 
this  question,  the  3d  resolution  in  Wade'sc&se, 
5  Co.,  115,  is  in  point  :  "that  if  a  man  tenders 
more  than  he  ought  to  pay,  it  is  good;  foromne 
majm  continet  in  se  minus;  and  the  other  ought 
to  accept  so  much  of  it  as  is  due  to  him;  quan- 
do  plus  fit  quam  fieri  debet,  videtur  etiam  illud 
fieri  quod  faciendum  est.  Et  in  majore  summa 
continetur  minor." 

This  doctrine  was  held  by  Le  Blanc,  J.,  in 
Betterbee  v.  Dams,  3  Campb.,  70,  applicable  to 
a  tender  in  coin,  but  not  in  a  bank  note.  A  £5 
note  was  offered  to  pay  £3  10.  The  reason  as- 
signed was  that  if  good,  the  tender  might  be 
made  in  such  a  way  as  to  render  it  impossible 
for  the  creditor  to  take  what  is  due,  and  return 
the  difference  ;  and  the  instance  is  given  of  a 
large  note  of  £50,000.  In  Douglass  v.  Patrick, 
3T.  R.,  683,  a  larger  sum  than  was  due  was 
offered  ;  and  the  court  held  the  tender  good, 
fora  tender  of  the  greater  includes  the  smaller 
sum.  In  Robinson  v.  Cook,  6  Taunt.,  336,  this 
rule  Seems  not  to  be  considered  applicable 
where  the  tender  was  made  in  bank  notes;  but 
the  point  was  not  passed  upon  by  the  court. 

If,  therefore,  notice  was  necessary,  and  the 
tender  is  not  to  be  considered  as  made  until 
Monday,  still  it  was  good,  if  $1,004  were  act- 
ually in  the  box  ;  for  the  sum  was  sufficient ; 
and  the  plaintiff's  refusing  on  the  ground  that 
he  had  ordered  a  suit,  constitutes  no  objec- 
tion to  the  tender,  as  no  suit  appears  to  have 
been,  at  that  time,  actually  commenced.  Briggs 
v.  Calverly,  8  T.  R. ,  629. 

The  conclusions  of  my  mind,  upon  the  facts, 
are,  that  the  defendants  did  not  use  due  dili- 
gence in  making  payment  of  their  bills  when 
demanded ;  and  that  only  $1,000  were  in  the 
box  when  tendered  at  the  Bank.  The  latter 
fact  is  left  somewhat  doubtful;  but  the  defend- 
ants might  have  removed  all  doubt  by  testi- 
mony in  their  power  ;  and  have  not  done  it. 
The  legal  presumption,  therefore,  is  against 
them.  My  conclusions  upon  the  law  are,  that 
the  want  of  due  diligence  in  redeeming  their 
notes,  *amounted  to  a  refusal  within  [*1O2 
the  meaning  of  the  Act,  and  that  the  tender 
was  insufficient  as  to  amount. 

The  consequence  must  be  that  the  plaintiff 
is  entitled  to  recover  the  14  per  cent,  interest ; 
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and  must  have  judgment  upon  the  verdict  as 
found  at  the  circuit. 

Judgment  for  the  plaintiff . 

SUTHERLAND,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Cited  in— 5  Den.,  150. 


THE  PEOPLE,  ex  rel.  YATES, 

v. 

FERGUSON. 

Elections —  Votes  Having  Name  of  Candidate  Ab- 
breviated, Allowed —  Witnesses — Competency  of. 

On  an  issue  to  try  whether  one  was  elected  Coun- 
ty Clerk,  whose  name.at  length.was  Henry  F.  Yates ; 
held,  that  votes  for  H.  F.  Yates  were  allowable,  if, 
under  all  the  circumstances,  the  jury  should  believe 
that  they  were  intended  by  the  voters  for  Henry  F. 
Yates ;  e.  g.,  that  he  often  subscribed  his  name  H.  F. 
Yates ;  that  he  had  formerly  been  clerk,  and  was  a 
candidate  when  the  disputed  votes  were  given ;  that 
people  would  generally  apply  the  abbreviation  to 
him  ;  and  that  no  other  person  was  known  in  the 
county  where  he  was  a  candidate  to  whom  it  would 
apply. 

So  the  elector  who  gave  the  abbreviated  vote  may 
be  sworn  as  to  the  person  intended. 

A  certificate  of  town  inspectors  was,  that  212  votes 
were  given  for  Y.  for  the  office  of  County  Clerk,  30 
votes  for  D.,  &c.,  and  116  for  F.,  each  for  the  same 
office ;  held,  that  F.'s  votes  were  well  certified  for 
him  as  a  candidate  for  County  Clerk,  and  should  be 
allowed. 

A  witness  is  never  holden  incompetent,  merely  on 
the  ground  that  the  fact  he  is  called  to  prove  is  of 
such  a  nature  that  he  cannot  be  convicted  of  per- 
jury, should  he  swear  falsely. 

Citations— Laws,  Sess.  45,  ch.  201,  sec.  7,  p.  271,  sec. 
9,  p.  273. 

TNFORMATION  in  nature  of  a  quo  warranto, 
-L  to  try  whether  the  relator,  or  the  defend- 
ant, was  duly  elected  County  Clerk  of  the 
County  of  Montgomery,  at  the  annual  election 
in  Nov.,  1825;  tried  at  the  circuit  in  that  county 
in  May,  1827,  before  Walworth,  Circuit  J. 

At  the  trial,  the  defendant  gave  in  evidence 
the  certificate  of  the  county  canvassers,  dated 
Nov.  16, 1825,by  which  it  appeared  that  George 
D.Ferguson  had  2,424  votes  for  County  Clerk, 
Henry  F.  Yates  2,419,  H.  F.  Yates  14,  Frey 
Yates  3,  and  several  were  given  for  George  Fer- 
guson. These  abbreviated  votes  were  claimed 
for  the  relator,  and  would  entitle  him  to  his 
election,  even  if  the  votes  for  the  defendant  in 
Mayfield,  one  of  the  towns  in  Montgomery  Co., 
were  properly  returned.  But  the  relator  gave 
the  certificate  of  the  inspectors  of  that  town  in 
evidence,  which  was  thus:  "Two  hundred 
and  twelve  votes  were  given  for  Henry  F. 
Yates,  for  the  office  of  County  Clerk,  thirty 
votes  were  given  for  Richard  Dodge,  four  votes 
were  given  for  R.  Dodge,  and  one  hundred  and 
1O3*]  sixteen  votes  *were  given  for  George  D. 
Ferguson  each  for  the  same  office.  The  relator 
objected  that  the  certificate  did  not  show,  as  to 
the  defendant,  what  office  the  votes  were  for. 
The  judge  held  the  fair  construction  of  the 
certificate  to  be  that  the  votes  given  for  Dodge, 

NOTE.— Elections— Quo  Warranto  to  try  title  to  a 
public  office. 

An  information  lies  to  correct  the  unlawful  usurpa- 
tion of  a  public  office.  The  court  uritt  go  behind  the 
returns  of  the  canvassers, their  action  being  minister- 
ial, not  judicial.  It  is  the  election  and  not  the  re- 
turn of  the  canvassers  that  gives  the  right  to  an  of- 
fice. See  People  v.  Van  Slyck,  4  Cow.,  397,  note. 
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and  the  defendant,  were  for  the  same  office  as 
those  given  for  Yates  ;  and  the  word  "  each," 
as  used,  meant  "severally  or  respectively." 
He,  therefore,  received  the* evidence. 

The  relator  then  called  Oren  Johnson,  one  of 
the  board  of  canvassers;  and  offered  to  prove 
by  him  and  other  canvassers,  that  they  sup- 
posed the  votes  which  were  given  for  H.  F. 
Yates,  were  intended  by  the  voters  to  be  given 
for  the  relator,  Henry  F.  Yates;  and  that  they 
did  not  allow  them  to  him,  because  only  the 
initials  of  his  name,  and  not  the  name  itself, was 
on  them.  The  relator  also  offered  to  prove  that 
the  persons  who  put  in  those  votes,  actually  in- 
tended to  vote  for  Henry  F.  Yates.  This  evi- 
dence was  objected  to  by  the  defendant;  and 
the  judge  decided  that  the  court  could  not  go 
back  beyond  the  ballot  boxes,  for  the  purpose 
of  ascertaining  the  intention  of  the  voters;  that 
such  a  principle  would  be  of  most  dangerous 
tendency,  as  it  would  lead  to  subornation  of 
perjury;  and  that  too  under  such  circum- 
stances, that  it  would  be  impossible  to  convict 
the  offender;  that  the  intention  of  the  electors 
must  be  determined  from  the  ballots  them- 
selves, as  they  were  found  in  the  boxes  and 
certified  by  the  returns  of  the  inspectors,  in 
connection  with  such  facts  as  were  matters  of 
public  notoriety;  and  which,  therefore,  were 
presumed  to  be  known  to  the  electors  when 
the  contested  ballots  were  given;  that  the  stat- 
ute required  the  name  of  the  candidate  to  be 
written  on  the  ballot;  and  the  canvassers  were 
bound  to  reject  these  votes,  whatever  their 
opinion  of  the  intention  of  the  voters  might  be, 
unless  they  were  satisfied  that  the  ballots  con- 
tained the  name  of  the  relator.  That  if  H.  F. 
Yates  was  the  name  of  the  relator,  he  was  at 
liberty  to  establish  that  fact  by  proof  on  the 
trial. 

The  judge  received  evidence  that  the  relator 
was  usually  called  Frey  Yates,  and  not  H.  F. 
Yates;  though  his  signature  *was  some-  [*1O4 
times  written  in  the  latter  way.  It  appeared 
also  that  the  relator  was  formerly  clerk  of  Mont- 
gomery Co. ;  and  several  witnesses,  who  were 
electors  in  that  county,  said  they  heard  no  per 
son  by  the  name  of  Yates,  beside  the  relator, 
spoken  of  as  candidate  for  that  office  at  the 
election  of  1825. 

The  relator  then  offered  to  prove  that  the  in- 
spectors of  election,  when  they  canvassed  the 
votes,  and  made  out  their  certificate,  supposed 
that  the  votes  of  H.  F.  Yates  were  intended 
to  be  given  for  the  relator;  and  also  offered  to 
prove  that  a  person,  on  seeing  a  letter  addressed 
to  H.  F.  Yates,  would  understand  that  it  was 
intended  for  the  relator. 

The  court  decided  that  the  relator  might 
give  any  evidence,  and  go  to  the  jury  upon  the 
question,  whether  the  relator  was  known  by 
the  name  of  H.  F.  Yates,  as  well  as  by  the  other 
names  which  had  been  testified  to.  But  if  he 
was  not  called  by  that  name,  and  that  was  not 
his  real  name,  it  was  immaterial  whether  he 
was  in  the  habit  of  signing  his  name  at  length, 
or  only  with  the  initials,  or  how  persons  would 
understand  letters  addressed  to  him  by  the  ini- 
tials only.  That  the  correct  rules  for  the  regu- 
lation of  the  town  inspectors,  and  the  county 
canvassers,  were  those  which  had  been  estab- 
lished by  successive  boards  of  state  canvassers; 
and  which  had  regulated  the  decisions  of  the 

3-25 


104 


SUPREME  COUBT,  STATE  OF  NEW  YOBK. 


1827 


state  board  for  many  years.  One  of  those  rules 
was,  to  allow  all  votes  which  were  misspelled, 
if  the  misspelling  did  not  materially  alter  the 
sound  of  the  name;  another  was,  to  allow  the 
usual  abbreviations  of  a  name;  as  Geo.  for 
George,  Hen.  for  Henry,  &c. ;  and  a  third  rule 
was,  to  reject  those  votes  where  the  initial  let- 
ters'of  the  Christian  or  surname  only  were 
used.  That  these  rules  had  been  settled  by  men 
of  the  first  talents,  several  of  whom  had  filled 
the  highest  judicial  offices  in  the  State;  and 
their  decisions  had  generally  been  made  when 
the  election  of  candidates  did  not  depend  upon 
tiie  decisions.  It  would,  therefore,  be  improper 
for  any  board  of  inspectors,  or  county  can- 
vassers, or  even  for  a  judge  at  the  circuit,  to 
adopt  different  rules  of  decision,  before  those 
1O5*]  "adopted  by  the  state  canvassers  should 
be  pronounced  wrong  by  the  higher  tribunals 
of  the  State.  The  decisions  of  legislative  bodies, 
who  were  the  exclusive  judges  of  the  qualifi- 
cations of  their  own  members,  were  liable,  in 
every  instance,  to  be  more  or  less  affected  by 
political  prejudices  or  individual  partialities. 
Their  decision  was  always  made  with  direct 
reference  to  the  right  of  the  particular  indi- 
viduals to  the  office;  and  hence  it  was, that  those 
decisions  were  generally  made  by  small  ma- 
jorities, and  without  much  uniformity. 

The  relator  excepted  to  the  various  decisions 
of  the  judge,  who  charged  the  jury  in  con- 
formity to  those  decisions;  and  they  found  for 
the  defendant. 

A  motion  was  now  made,  in  behalf  of  the  re- 
lator, for  a  new  trial. 

The  cause  was  very  fully  argued  at  the  pres- 
ent term  by, 

Messrs.  M.  T.  Reynolds  and  A.  Van  Vechten, 
for  the  relator,  and, 

Messrs.  W.  I.  Dodge  and#.  Bleecker,  contra; 

But  the  general  views  expressed  by  the  re- 
spective counsel,  will  be  found  so  fully  stated 
in  the  decisions  and  charge  of  His  Honor,  the 
circuit  judge,  already  given,  and  the  opinion 
of  this  court,  that  it  is  deemed  unnecessary  to 
state  the  arguments. 

Curia,  per  SAVAGE,  Ch.  J.  The  judge  de 
cided  correctly,  beyond  all  doubt,  as  to  the  re 
turn  from  Mayfield.  As  to  the  other  questions; 
the  object  of  an  election  is,  that  the  person  re- 
ceiving the  greatest  number  of  votes  in  his  fa- 
vor.shall  have  the  office  designated  by  the  elect- 
ors. The  statute  requires  that  the  election  shall 
be  by  ballot,  "which  ballot  shall  be  a  paper 
ticket,  containing  the  name  of  a  person  for  clerk 
of  said  county.'  (Laws,  sess.  45,  ch.  201,  sec. 
7,  p.  271.)  The  inspectors,  after  closing  the 
poll,  shall  set  down  in  writing  the  names  of  the 
several  persons  voted  for  at  any  such  election, 
with  the  number  of  votes,  in  words  at  full 
1OO*]  length.  (Id.,  sec.  9,  p.  *273.)  It  was 
contended  on  the  argument,  that  here  was  a 
distinction  intended  between  the  name  on  the 
ballot  and  the  name  on  the  certificate  of  the  in- 
spectors; but  I  apprehend  it  is  the  number  of 
votes  which  are  particularly  alluded  to,  as  nec- 
essary to  be  written  in  words  at  full  length. 

A  name  I  understand  to  be  a  discriminative 
appellation,  or  designation  of  an  individual. 
This  is  so  understood  universally,  and  the  state 
canvassers,  in  the  rules  adopted  by  them,  to 
which  the  learned  judge  at  the  trial  referred, 
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so  understand  it.  They  admit  the  letters  Geo. 
to  represent  George.  Why  ?  Because,  by  com- 
mon consent,  they  are  admitted  to  represent 
that  word.  So  they  receive  Hen.  for  Henry, 
not  because  the  man's  name  is  Hen;  but  be- 
cause Hen.  is  universally  admitted  to  represent 
Henry.  The  state  canvassers,  then,  do  not  con- 
fine themselves  to  names  written  or  printed  at 
full  length,  but  they  take  the  abbreviations. 
Why  do  they  receive  abbreviations  when  the 
Act  says  the  ballot  shall  contain  the  name?  The 
answer  must  be,  because  the  abbreviation  is 
evidence  of  the  intent  of  the  voter.  The  in- 
tent of  the  voter  is  to  be  ascertained  by  the  can- 
vassers, not  by  examining  witnesses  or  testi- 
mony of  any  description,  except  that  which  is 
inherent  in  the  ballot  itself.  From  this  the  can- 
vassers adjudge  that  the  abbreviation  represents 
the  word,  which  word  represents  the  name  of 
the  person  voted  for. 

When  we  permitted  an  information  to  be 
filed  in  this  case,  it  was  represented  to  us  that 
the  ballots  containing  the  designation  H.  F. 
Yates,  were  intended  for  the  relator.  The  can- 
vassers had  acted  upon  the  idea  that  they  des- 
ignated some  other  person.  They  had  no  means 
of  examining  witnesses  or  of  receiving  any 
evidence  beside  what  was  upon  the  ballot  it- 
self. Courts  and  juries  are  not  so  restricted. 
They  possess  more  ample  means  to  determine 
any  fact  which  is  left  in  uncertainty;  and, in  my 
judgment,  the  learned  judge  erred  in  applying 
the  same  rule  to  an  investigation  by  a  court  and 
jury,  which  is  applicable  to  a  tribunal  who  do 
not  possess  the  power  of  examining  witnesses 
upon  oath.  From  an  inspection  of  the  paper 
itself,  it  might  well  be  doubted  whether  H.  F. 
Yates  "represented  Henry  Frey  Yates,  [*1O7 
or  some  other  Yates  whose  Christian  name  was 
represented  by  the  same  letters;  and  the  can- 
vassers, as  a  board,  were  not  bound  to  know 
that  no  other  man  of  the  name  of  Yates  was  a 
candidate  for  the  office  of  County  Clerk.  But 
a  court  and  jury  can  learn  from  testimony,  facts 
and  circumstances  which  may  lead  to  the  irre- 
sistible conclusion  that  those  votes  were  in- 
tended for  the  relator  and  no  other.  That  the 
relator  frequently  subscribed  his  name  H.  F. 
Yates,  that  he  had  formerly  been  clerk, -and 
then  was  a  candidate  for  that  office,  that  peo- 
ple generally  would  apply  those  letters  to  the 
relator,  and  that  no  other  person  was  known 
in  the  county  to  whom  those  initials  were  ap- 
plicable, were  facts  which,  if  proven,  would 
justify  the  jury  in  finding  that  those  votes  were 
intended  and  given  for  the  relator. 

The  judge  limited  the  relator  to  greater 
strictness  than  the  canvassers.  He  required 
him  to  prove  that  his  name  was  H.  F.  Yates  ; 
whereas,  the  true  question  was,  whether  those 
letters  were  abbreviations  for  his  name  ?  This 
is  upon  the  same  principle  that  Geo.  and  Hen. 
are  allowed  to  represent  George  and  Henry. 
Hen.  is  not,  strictly  speaking,  a  name,  as 
Henry  is  ;  but  the  fact  is,  that  the  letters  Hen. 
are  an  abbreviation  for  Henry.  Why  then  may 
not  H.  be  also  an  abbreviation  for  the  same 
name  ?  It  undoubtedly  may,  and  so  the  ques- 
tion should  have  been  put  to  the  jury.  A  new 
trial  must,  therefore,  be  awarded,  to  determine 
the  question  whether  the  votes  given  for  H.  F. 
Yates,  were  not  given  for  the  relator ;  the 
costs  to  abide  the  event. 
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Another  proposition  was  advanced  by  the  j 
judge,  to  which  I  cannot  assent ;  that  you  may 
not  Took  beyond  the  ballot  boxes  for  testimony, 
because  of  the  danger  of  perjury  and  suborna- 
tion of  perjury.  I  consider  the  question  fairly 
before  a  jury  ;  and  to  be  proved  like  all  other 
facts,  by  the  best  evidence  which  the  nature  of 
the  case  admits  of.  The  elector  who  put  in  the 
ballot  is  certainly  higher  evidence,  as  to  the 
person  designated  by  it,  than  the  opinion  of 
any  other.  Such  elector  is  competent,  unless 
lie  is  to  be  excluded  from  principles  of  public 
1O8*J  policy  ;  *and  if  any  such  principle  ex- 
cludes him,  it  must  be  the  presumption  that  he 
will  swear  false.  Deplorable  indeed  must  be 
the  state  of  society,  where  such  a  presumption 
is  to  be  indulged  against  the  only  source  of  all 
legitimate  authority,  the  electors,  the  people. 
I  deny  it,  and  enter  my  protest  against  it. 

It  is  true,  if  the  voter  should  swear  falsely, 
you  probably  cannot  convict  him  of  perjury. 
But  are  we  to  reject  every  witness  who  comes 
to  swear,  under  such  circumstances  that,  if  he 
swears  false,  he  cannot  be  convicted  of  per- 
jury ?  I  know  of  no  such  rule  of  evidence. 
The  oircumstances  under  which  a  witness 
swears,  are  proper  to  be  considered  by  the 
jury,  in  order  to  determine  the  degree  of  credit 
due  to  him  ;  but  not  to  determine  his  compe- 
tency. 
COWEN  8. 


Suppose  a  case  where  the  Statute  of  Limita- 
tions is  pleaded  :  A  witness  swears  that  the  de- 
fendant admitted  the  debt  to  him,  and  prom- 
ised to  pay  it,  no  other  person  being  present. 
Is  he  presumed  to  swear  falsely,  because,  if  he 
does,  you  cannot  convict  him  of  perjury.  On 
an  indictment  for  murder,  one  witness  swears 
that  he  saw  the  prisoner  kill  the  deceased  ;  no- 
body else  saw  it,  or  was  in  a  situation  to  see  it, 
or  to  contradict  the  witness  ;  must  he  be  pre- 
sumed to  have  committed  perjury  ?  If  this 
principle  is  to  be  engrafted  upon  the  law  of 
evidence,  we  must  always  inquire,  before  a 
witness  is  sworn,  whether  he  can  be  convicted 
of  perjury  if  he  swears  falsely  ;  and  if  not,  he 
must  be  rejected.  The  doctrine  of  this  court 
is,  let  any  man  be  a  witness  in  the.  cause  who 
is  not  interested,  nor  morally  disqualified.  If 
his  testimony  is  incredible,  or  is  contradicted, 
let  it  be  rejected  by  a  jury  ;  but  never  reject  a 
disinterested  witness,  because  you  presume  he 
will  swear  falsely.  If  this  is  to  be  presumed  of 
one  voter,  it  is  so  of  all.  What  a  picture  this 
of  civil  society  ! — of  a  representative  govern- 
ment ! 

New  trial  granted. 

Cited  in-10  Wend.,  348;  20  Wend.,  14:  5  Hill,  621 ; 
5  Den.,  411 ;  8  N.  Y.,  82;  27  N.  Y.,  55 :  45  N.  Y.,  779 ;  55 
N.  Y.,  197 ;  3  Lans.,  398 ;  14  Barb.,  299 ;  25  How.  Pr., 
502;  1  Abb.  N.  S.,  59;  1  Bob.,  234:  26  Cal.,  214;  16 
Mich.,  297 ;  61  Ind.,  409 ;  126  Mass..  286. 
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JEWELL  v.  JEWELL. 

Practice —  Costs. 

An  order  for  the  examination  of  a  witness,  de 
bene  esse,  cannot  be  taxed  if  the  witness  be  not  ex- 
amined. Otherwise,  if  he  be  examined. 

THE  plaintiff  obtained  an  order  to  examine 
a  witness,  de  bene  esse,  who  was  too  sick  to 
attend  the  circuit ;  but  he  was  not,  in  fact,  ex- 
amined. The  verdict  being  for  the  plaintiff,  he 
claimed  before  a  commissioner  to  have  the 
costs  of  this  order  taxed,  which  was  refused. 

Mr.  J.  V.  N.  Yates,  for  the  plaintiff,  moved 
for  a  relaxation,  citing  Kenney  v.  Vanhorne,  2 
Johns.,  107. 

Mr.  J.  M'Kown,  contra. 

Curia.  The  motion  must  be  denied.  The 
witness  was  not  examined.  It  would  have  been 
otherwise,  had  the  order  been  executed  by  an 
actual  examination.  In  such  case,  the  allow- 
ance should  have  been  made  as  upon  an  exam- 
ination by  commission. 

Motion  denied. 

Cited  in— 7  How.  Pr.,  263. 
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*SAGE  v.  ROBBINS. 
Practice. 


On  noticing  a  cause  for  trial,  unless  the  plaintiff 
file  his  N.  P.  record  during  the  first  day  of  the  cir- 
cuit, the  defendant  may,  on  the  next  day,  take  a 
rule  for  a  ne  recipiatur,  and  yet  move  for  judgment 
as  in  case  of  nonsuit. 

THE  plaintiff  had  noticed  this  cause  for  trial 
at  the  last  Seneca  Circuit ;  but  neglecting 
to  file  his  Nisi  Prim  record  on  the  first  day  of 
the  circuit,  the  defendant  on  the  second  day 
moved  for,  and  took  a  rule  for  a  ne  recipiatur. 
On  the  third  day  the  plaintiff  appeared  with 
his  witnesses,  and  would  have  tried  the  cause 
had  he  not  been  prevented  by  the  rule. 

The  defendant  now  moved  for  judgment  as 
in  case  of  nonsuit. 

Mr.  F.  O.  Stanley,  for  the  motion. 

Mr.  H.  V.  R.  Schermerhorn,  contra,  cited  1 
Dunl.  Pr.,  574. 

Curia.  The  defendant  had  a  right  to  his  ne 
recipiatur  on  the  default  of  the  plaintiff  to  file 
his  record  during  the  first  day.  The  cause 
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failed  of  trial  by  the  plaintiff's  default ;  and 
the  motion  must  be  granted,  unless  the  plaint- 
iff stipulate  and  pay  costs. 

Rule  accordingly. 

Cited  in-7  Wend.,  435 ;  1  Hill,  224. 


Ex  PARTE  THOMAS. 

Practice — Mules  of  C'.  P. — Mandamus. 

An  appellee  plaintiff  in  a  justice's  court,  though 
residing  out  of  the  county  where  the  appeal  is 
pending,  is  not  within  the  general  rules  of  a  Court 
of  C.  P.  providing  that  judgment  may  be  given 
against  a  non-resident  plaintiff  on  his  neglect  to- 
give  the  defendant  security  for  costs. 

rPHOMAS  having  sued  and  obtained  judg- 
JL  inent  against  Grovesteen  before  a  justice  of 
Montgomery  Co.,  the  latter  appealed  to  the  C. 
P.  of  that  county.  Thomas  resided  in  another 
county  ;  and  the  general  rules  of  the  C.  P. 
provided  that  if  the  plaintiff,  at  the  commence- 
ment of  the  suit,  resided  out  of  the  county,  or 
afterwards  removed  out,  the  defendant  might, 
at  any  time  before  the  jurors  were  seated  in  the 
box,  obtain  an  order  to  stay  proceedings  till 
*security  for  the  defendant's  costs  [*  1 1 1 
should  be  given  (declaring  what  security) ;  and 
that  if  such  security  should  not  be  given 
within  a  certain  time  after  the  service  of  the 
order,  the  defendant  might  enter  the  plaintiff's 
default,  and  at  the  next  term  take  judgment 
against  the  plaintiff. 

Under  these  rules,  the  appellant  proceeded 
to  his  judgment  against  the  appellee.  The  lat- 
ter disregarded  the  proceedings,  and  took  an 
inquest,  which  the  C.  P.  made  a  rule  to  set 
aside  on  motion. 

This  court  were  now  moved  for  a  mandamus 
commanding  the  C.  P.  to  set  aside  their  rule. 
Notice  of  the  motion  here  had  been  served  on 
the  attorneys  of  the  appellant. 

Mr.  D.  Cody,  for  the  motion. 

It  was  not  opposed,  but, 

2  he  Court,  after  having  the  papers  for  sev- 
eral days  under  advisement,  said  an  appellee, 
though  plaintiff  before  the  justice,  was  not 
within  the  general  rules  of  the  C.  P.  and  they 
ordered  a 

Peremptory  mandamus. 

Cited  in— 7  WencL,  435. 
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Ill 


KNICKERBACKER  v.  COLVER. 
THE  SAME  v.  HAWES. 

Practice — Action   against   Joint    Trespassers — 
Damages —  Costs, 

Two  joint  trespassers  were  sued  by  a  single  non- 
bailable  cap.  ad  resp.,  but  appeared  by  separate  at- 
torneys ;  and  the  proceeding's  were  several  for  the 
trespass  against  each,  with  $5  damages  by  confes- 
sion, and  full  costs  against  each.  One  having  paid, 
or  being  discharged  from  the  damages :  held,  that 
this  discharged  the  other,  but  the  plaintiff  might 
collect  his  cost  of  each. 

Here  were  two  separate  suits  for  the  same  tres- 
pass. 

In  such  case  the  plaintiff  may  elect  de  melioribus 
damnis;  but  can  have  only  one  satisfaction. 

Though  non-bailable  process  go  against  several 
jointly,  the  plaintiff  may  declare  against  them  sev- 
erally. 

Citations— 3  Johns.,  538 ;  4  T.  R.,  695,  697  ;  1  Bos.  & 
P.,  49  ;  5  Bos.  &  P.,  82. 

ANON-BAILABLE  capias  ad  respondendum 
was  issued  against  Colver  and  Hawes  joint- 
ly, at  the  suit  of  the  plaintiff,  for  a  false  im- 
prisonment committed  by  Hawes.  The  plaint- 
iff's attorney  received  separate  notices  of  re- 
1 12*]  tainer  *by  one  attorney  for  Colver  and 
another  for  Hawes  ;  whereupon  he  declared 
separately  against  the  defendants,  and  issues 
were  joined,  and  the  cause  carried  down  for 
trial  at  the  circuit,  as  if  the  suits  had  been  com- 
menced by  separate  process  against  each.  At 
the  circuit,  the  plaintiff  and  defendants  agreed 
that  these  causes  should  abide  the  event  of  an- 
other cause  depending  on  the  same  questions, 
wherein  if  the  plaintiff  finally  succeeded,  the 
defendants  should  each  give  a  cognovit  for  $5. 
The  other  plaintiff  succeeded,  and  the  cognovits 
were  given  accordingly.  The  plaintiff  then 
taxed  his  costs  as  in  two  separate  actions,  per- 
fecting judgment  against  each,  not  only  for  the 
costs  but  the  damages,  and  suing  out  execu- 
tions for  the  whole  against  each.  The  plaintiff 
had  discharged  Hawes  as  to  the  judgment  and 
execution  against  him;  and  now, 

Mr.   E.    Williams  moved  that  satisfaction 
be  entered  on  the  judgment  roll  against  Colver. 
Mr.  A.  L.  Jordan,  contra,  cited 3  Johns.,  530; 
4T.  R.,  695. 

Curia.*  Where  the  process  is  not  bailable  it 
may  go  against  any  number  of  defendants 
jointly,  and  yet  the  plaintiff  may  declare  against 
them  severally.  (3  Johns.,  538  ;  4  T.  R.,  695, 
697;  1  Bos.  &  P.,  49;  5  Bos.  &  P.,  82.) 

By  the  course  of  proceeding,  these  suits  be- 
came separate  to  every  purpose;  and  are  not  to 
be  considered  as  a  joint  suit  defended  by  each 
defendant  simul  cum  the  other.  The  defend- 
ants are  to  be  treated  as  joint  trespassers  sued 
separately,  in  which  case  the  plaintiff  can  have 
but  one  satisfaction;  but  he  may  assess  dam- 
ages separately  ;  and  then  elect  de  melioribus 
damnis,  and  recover  costs  against  each.  The 
plaintiff,  therefore,  is  entitled  to  recover  his 
damages  but  once;  and  having  either  received 
them  from  Hawes,  or  discharged  him  without 
payment,  that  act  must  be  considered  a  satis- 
faction or  release  of  the  damages  as  to  both. 
The  plaintiff  ought  not  to  collect  the  damages 
on  the  other  execution.  The  $5  damages  must 
be  indorsed  satisfied  on  that,  but  the  costs  may 
be  collected. 

Rule  accordingly. 
COWEN  8. 


Cited  in-45  N.Y.,  635 ;  37  Barb.,  320 ;  8  Abb.  Pr.,  72; 
4  Bos,,  124;  36  Am.  Rep.,  835  (50  Wis.,  138) ;  50  Wis., 
149 ;  95  U.  8.,  352 ;  25  Hun,  545. 


*BALEY  v.  WARDEN.        [*113 

Practice — Rules —  Costs. 

A  cause  removed  to  the  Supreme  Court  from  the 
C.  P.  by  habeas  corpus,  is  within  the  14th  general 
rule  of  January  Term,  1799,  provided  that  the  attor- 
ney of  a  non-resident  plaintiff  shall  be  liable  for 
costs  to  the  defendant,  if  security  be  not  given  for 
costs  before  suit  brought. 

THE  plaintiff  brought  slander  in  the  Steuben 
C.  P.  against  the  defendant,  and  removed 
out  of  this  State.  The  defendant  removed  the 
cause  to  this  court  by  habeas  corpus,  and  a  ver- 
dict and  judgment  passed  for  him.  The  plaintiff 
being  all  this  time  a  non-resident  of  the  State, 
and  having  given  no  security  for  costs. 

A  motion  was  now  made  for  a  rule  upon 
his  attorney  to  pay  the  costs  under  the  14th 
general  rule  of  this  court  of  January  Term, 
1799;  or  that  they  be  set  off  against  another 
judgment  of  the  plaintiff  against  the  defendant; 
and  one  question  was,  whether  the  suit,  being 
upon  habeas  corpus,  is  within  that  rule. 

Mr.  Howell,  for  the  motion. 

Mr.  W.  Woods,  contra. 

Curia,  There  is  no  doubt  that  this  case 
comes  within  the  14th  rule  of  January  Term, 
1799.  The  suit  was  for  this  purpose  an  orig- 
inal cause,  though  it  came  here  upon  habeas 
corpus. 

Motion  granted. 


LISHER  «.  PIERSON. 

Pleading — Demurrer. 

Where  each  party  demurs  to  some  pleading  of  his 
adversary,  the  one  first  demurring  ought  to  make 
up  the  demurrer  books. 

THE  defendant  pleaded  several  special  pleas, 
to  all  which  the  plaintiff  replied.  To  two 
of  the  replications  the  defendant  demurred,' 
and  to  the  others  rejoined.  The  plaintiff  joined 
in  demurrer,  and  demurred  to  two  of  the  re- 
joinders, surrejoining  to  the  others.  The  de- 
fendant joined  in  demurrer. 

It  was  now  submitted  which  party  ought  to 
make  up  the  demurrer  books. 
*Mr.  J.  A.  Spencer,  for  the  plaintiff.  [*114 
Mr.  8.  Beardsley,  for  the  defendant. 

Curia.  It  is  quite  immaterial  which  party 
it  falls  upon  to  make  up  the  books,  but  the 
practice  should  be  settled.  We  decide  that  in 
this  and  the  like  cases,  the  party  first  demur- 
ring shall  make  up  the  books;  which  throws 
the  duty,  in  the  present  instance,  upon  the  de- 
fendant. 


SMITH  v.  GREGORY  ET  AL. 

Practice — Evidence  under   General  Issue,   with 
Notice  of  Special  Matter. 

Where  the  defendant  has  a  right  to  give  evidence 
of  his  defense  upon  the  general  issue,  though  he 
give  notice  of  such  matter  which  varies  from  the 
evidence,  this  shall  not  be  excluded  by  reason  of 
the  variance.  The  notice  may  be  entirely  disre- 
garded. 
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A  SSUMPSIT  on  a  promissory  note.  Plea, 
A.  the  general  issue,  with  notice  of  special 
matter  containing  certain  particulars  showing 
the  note  to  be  usurious. 

On  the  trial  at  the  February  Circuit,  1827, 
before  Duer,  Circuit  J.,  the  evidence  of  usury 
varied  in  some  material  particulars  from  the 
notice.  On  objection,  therefore,  the  judge  ex- 
cluded the  evidence  as  inadmissible  under  the 
notice.  The  defendants  excepted.  Verdict 
for  the  plaintiff. 

Mr.  J.  T.  B.  Van  Vechten  now  moved  for  a 
new  trial. 

Mr.  J.  Hoyt,  contra. 

Curia.  It  is  perfectly  clear  that  where  mat- 
ter is  proper  as  a  defense  under  the  general  is- 
sue, a  notice  of  special  matter  will  not  restrict 
the  defendant.  If  he  fails  to  sustain  his  notice, 
he  may  still  take  the  general  ground  allowed 
by  the  issue.  The  notice  may,  in  such  case, 
be  totally  disregarded. 

New  trial  granted. 

Cited  in-21  Wend.,  334;  34  Am.  Dec.,  248. 


115*]          *ANONYMOUS. 


Fees  of  commissioners  under  the  Aotfor  the  Par- 
tition of  Lands. 

Citation-1  B.  L.,  512,  sec.  9. 

rpHE  Court  said  they  had  uniformly  assessed 
JL  the  fees  of  commissioners  under  the  Act 
for  Partition  of  Lands,  1  R.  L.,  512,  sec.  9,  at 
$3  per  day. 


HUBBELL  v.  ROCHESTER. 

Trespass — Plaintiff,  if  out  of  Possession,  must 
Show  Title — Costs — Damages. 

In  trespass  on  lands  of  which  the  plaintiff  has  no 
actual  possession,  he  must  necessarily  show  his  title, 
and  thus  make  out  a  constructive  possession. 
Hence,  though  he  sue  in  this  court,  and  recover  less 
than  $50,  he  is  entitled  to  full  costs. 

Where,  in  trespass  for  cutting1  timber,  the  plaint- 
iff recited  and  referred  his  claim  to  the  old  Statute 
of  1805,  which  is  repealed;  held,  that  he  could  not 
recover  treble  damages  upon  the  Statute  of  1813, 1 
K.  L.,  525.  526. 

Citations— 1  R.  L.,  344.  sec.  4,  525.  526. 

IN  trespass  for  cutting  timber  on  wild  land, 
the  plaintiff  having  no  actual  possession,  it 
became  necessary,  in  order  to  maintain  his  ac- 
tion, that  he  should  establish  a  constructive 
possession,  by  showing  title  in  himself.  On  his 
commencing  this  course  of  proof,  the  defend- 
ant admitted  his  title.  Verdict  for  the  plaint- 
iff $3.50,  single  damages. 

The  circuit  judge  now  certified  the  above 
facts. 

The  declaration,  which  was  entitled  of  Au- 
gust Term,  1826,  recited  the  Statute  of  Apr.  9, 
1805,  Laws,  sess.  28,  ch.  .94,  and  one  count 
averred  the  trespass  to  be  contrary  to  the  form 
of  the  statute  aforesaid,  and  two  others,  gen- 
erally, contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

A  motion  was  now  made  in  behalf  of  the 
plaintiff  for  full  single  costs,  on  the  ground 
830 


that  title  came  in  question  ;  and  that  the  dam- 
ages be  trebled. 

Mr.  1.  C.  Hubbett  for  the  plaintiff,  cited  Rog- 
ers v.  M'Oregor,  4  Cow  ,  581. 

Mr.  C.  K.  Averitt,  contra,  cited  Fifty  Dollar 
Act,  sess.  47.  ch.  238,  sec.  1,  33;  10  Johns.,  302; 
11  /<*.,  405;  Cowen,  Treatise.  13,  14. 

Curia.  It  became  necessary  at  the  trial,  to 
establish  a  constructive  possession  by  showing 
title.  This  was  essential  *to  make  out  [*1  lo 
a  possession.  The  action  was,  therefore,  nec- 
essarily brought  in  a  court  of  record  ;  for  a 
justice  could  not  try  the  question.  The  defend- 
ant could  not  take  away  the  plaintiff's  right  to 
elect  this  course  by  admitting  title  when  he 
came  to  the  trial.  The  title  was  in  question, 
and  the  plaintiff,  therefore,  entitled  to  single 
costs  upon  the  Statute,  1  R.  L.,  344,  sec.  4. 

But  we  cannot  allow  the  damages  to  be 
trebled.  By  referring  to  the  Statute  of  1805, 
though  it  is  repealed  by  a  subsequent  Act,  the 
party  has  precluded  our  applying  the  declara- 
tion to  the  subsisting  Statute  of  Treble  Dam- 
ages, 1  R.  L.,  525,  526. 

This  branch  of  the  motion  must  be  denied, 
with  costs. 

Rule  accordingly. 

Cited  in-7  Wend.,  496 ;  18  Wend.,  85,  650 ;  53  N.  Y., 
434 ;  26  Barb.,  471 ;  1  How.  Pr.,  181 ;  10  How.  Pr., 
409;  16  How.  Pr.,  479;  50  How.  Pr.,  45. 


MA  YELL  v.  SPRAGUE  AND  DANN. 

Practice — Notice — Service  of. 

Where  a  notice  (except  notice  of  the  rule  to  plead) 
is  regularly  affixed  in  the  clerk's  office,  it  need  not 
be  served  on  an  attorney  after  wards  giving  a  notice 
of  retainer. 

And  if  any  other  notice  affixed  be  served  on  the 
attorney  upon  notice  of  retainer  received,  the  de- 
fendant cannot  object  that  the  second  notice  was  a 
short  one. 

Citation— Col.  Cas.,  50. 

A  SSUMPSIT  on  a  promissory  note.  The 
li  plaintiff  entered  a  default  against  the  de- 
fendants for  not  pleading,  on  the  3d  of  Sep. 
last,  and  affixed  a  notice  of  assessment  of  dam- 
ages in  the  clerk's  office  for  Oct.  19,  no  attor- 
ney having  then  given  notice  of  retainer  in 
behalf  of  the  defendants.  Sep.  10,  a  notice  of 
retainer  was  served  on  the  agent  of  the  plaint- 
iff's attorney,  by  an  attorney  residing  more 
than  40  miles  distance  from  him.  The  defend- 
ants residing  more  than  40  miles  from  the  place 
of  assessment,  would  have  been  entitled  to  14 
days  notice  on  their  attorney,  or  28  days  on  his 
agent,  admitting  a  notice  of  assessment  to  the 
attorney  to  be  necessary.  Sep.  22,  a  copy  of 
the  affixed  notice  was  served  on  the  agent  of 
the  defendant's  attorney,  being  a  notice  of  but 
27  days.  Judgment  being  perfected  upon  this 
notice. 

Mr.  D.  Burwell  now  moved  to  set  it  aside  for 
irregularity,  citing  1  R.  L.,  326;  10  Johns.,  128. 

*  Messrs.  Dutcher&nd  Harris,  contra,  [*117 
cited  5th  rule  of  April  Term,  1796,  and  13th 
rule  of  January  Term,  1799—Driggs  v.  Van 
Loon,  Col.  Cas..  50. 

Curia.  It  is  true,  according  to  Driggs  v.  Van 
Loon,  that  where  the  plaintiff's  attorney  re- 
ceives notice  of  retainer,  all  his  subsequent  no- 
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tices  must  be  served  on  the  attorney;  but  that 
does  not  mean  in  cases  where  a  notice  has  al- 
ready been  regularly  served  on  the  defendant, 
either  personally  or  by  affixing.  An  exception 
is  created  by  the  13th  rule  of  January  Term, 
1799.  The  5th  rule  of  April  Term,  1796,  had 
made  service  of  the  rule  to  plead  valid  by  affix- 
ing notice  in  the  clerk's  office,  where  no  attor- 
ney had  given  notice  of  retainer.  This  was 
found  inconvenient ;  for  though  an  attorney 
was  retained  and  gave  notice  of  retainer  with- 
in a  short  time  after  the  return  of  the  writ,  yet 
a  default  might  be  taken  against  his  client  with- 
out his  ever  hearing  of  the  rule  against  him. 
To  remedy  this  defect  the  13th  rule  of  January 
Term,  1799,  professing,  in  terms,  to  remedy 
the  omission ,  provided  that  though  notice  of  the 
rule  to  plead  had  been  affixed,  yet  where  a  no- 
tice of  retainer  should  be  afterwards  received, 
the  plaintiff's  attorney  should  be  holden  to 
make  a  new  service  on  the  defendant's  attor- 
ney. The  latter  rule  admits,  that  without  such 
a  provision,  no  new  service,  would  be  neces- 
sary; but  it  provides  for  no  case  except  notice 
of  the  rule  to  plead.  In  relation  to  all  other 
services  by  affixing,  they  are  complete  and 
need  not  be  repeated.  No  notice  whatever, 
therefore,  was  necessary  upon  the  defendant's 
attorney,  or  his  agent,  admitting  this  to  be  a 
proper  case  for  affixing,  which  is  not  disputed. 
Of  course,  the  defendant's  attorney  cannot 
complain  that  the  second  notice  was  too  short. 
The  motion  must  be  denied,  with  costs. 
Motion  denied. 


118*]        *EX-PARTE  KERWIN. 

Bond  Executed  in  Blank,  with  Authority  to  Fill, 
Valid. 

A  bond  executed  in  blank  as  to  a  material  part 
with  parol  authority  to  an  agent  to  nil  up  the  blank 
and  deliver  it,  is  valid. 

E .  g . ,  an  appeal  bond,  with  a  blank  for  the  amount 
of  the  judgment. 

Citations— 1  Anstr.,  228  ;  4  Johns.,  60. 

ONE  Polly  appealed  from  the  judgment  of  a 
justice  against  him  (P.),  at  the  suit  of  the 
relator,  to  the  C.  P.  of  Washington  Co.  The 
appeal  bond  was  drawn  in  blank  as  to  the  re- 
cital of  the  judgment,  and  executed  by  Polly 
and  his  surety,  the  former  giving  parol  author- 
ity to  his  surety  to  ascertain  from  the  justice 
the  amount  of  the  judgment,  fill  up  the  blank 
accordingly,  and  deliver  the  bond  for  both, 
which  was  done. 

On  motion  to  the  C.  P.  to  quash  the  appeal 
upon  the  ground  that  the  bond  was  not  fully 
executed,  the  court  refused  to  interfere. 

A  motion  was  now  made  for  a  mandamus, 
commanding  them  to  quash  the  appeal. 

Messrs.  Parker  and  Wheeler,  for  the  motion. 

Curia.  We  think  the  bond  was  regularly  exe- 
cuted upon  competent  authority.  This  is  much 
like  the  case  before  Ld.  Mansfield,  of  Texira  v. 
Evans,  cited  by  Wilson,  J.,  in  1  Anst.,  228. 
There  the  defendant  wishing  to  borrow  money, 
executed  a  bond  with  blanks  for  the  obligee 
and  sum,  giving  his  agent  power  to  insert  the 
name  of  the  lender  and  sum  lent,  both  of 
which  were  then  uncertain.  This  was  done, 
and  the  bond  held  good  on  non  estfactum  plead- 
COWEN  8. 


ed.    That  case  is  recognized  as  within  WooUey 
v.  Constant,  4  Johns.,  60,  by  Thompson,  J., 
ignoring  the  opinion  of  the  court. 
Motion  denied,  (a) 

Cited  in-13  Wend.,  590 ;  22  Wend..  365 ;  24  N.  Y., 
334 :  36  Barb..  287  ;  14  Abb.  Pr.,  278 ;  35  Am.  Dec.,  425 ; 
40  Am.  Dec.,  409  (3  Ired.  Law,  300);  40  Mo.,  468 ;  23 
Minn.,  557 ;  6  Allen,  308. 

(a)  Vide  Ex-parte  Decker,  6  Cow.,  59. 


*Ex  PARTE  CROSBY.        [*119 

Practice —  Waiver  of  Service  of  Paper  by  Parol — 
Agreement. 

Service  of  a  paper  necessary  to  an  order  may  be 
waived  by  parol,  and  so  any  formal  requisite  of 
service  though  a  general  rule  of  the  court  require 
all  agreements  to  be  in  writing. 

There  is  a  distinction  under  such  a  rule  between 
waiver  and  agreement. 

THE  Recorder  of  N.  Y.  made  an  order  to 
supersede  an  execution  against  one  Royall, 
in  custody  at  the  suit  of  Crosby,  on  process  is- 
sued by  the  C.  P.  of  N.  Y.  This  was  founded 
on  an  order  to  show  cause,  which  the  relator's 
attorney  insisted  was  not  regularly  served, 
there  being  no  copy  furnished  to  him.  On 
motion  to  the  C.  P.  to  quash  the  supersedes, 
that  court  received  affidavits  showing  that  the 
relator's  attorney  agreed,  on  the  original  being 
shown,  to  waive  a  regular  service  of  the  order 
by  copy  ;  and  denied  the  motion,  though  the 
66th  general  rule  of  that  court  is,  "that  no 
agreement  between  the  parties  in  a  cause,  or 
their  attorneys,  shall  be  binding,  unless  ad- 
mitted or  reduced  to  writing." 

Mr.  C.  O'Connor  now  moved  for  a  manda- 
mus, commanding  the  C.  P.  to  quash  the  su- 


Messrs.  W.  F.  Osgood&ndJ.  M.  Bixley,  contra. 

Curia.  This  is  not  a  case  of  agreement  be- 
tween the  attorneys,  but  of  waiver.  There  is 
no  doubt  that  an  attorney  may  waive,  by  parol, 
the  service  of  a  paper,  or  any  formal  requisite 
in  its  service  ;  and  we  should  hold  him  to  it, 
notwithstanding  our  12th  general  rule  of  April 
Term,  1796,  which  is  in  substance,  like  the 
rule  in  question. 

Motion  denied. 

Cited  in— 12  Minn.,  43,  44. 


Ex  PARTE  LASSELL. 

Practice — Appeal  Bond — Parties. 

An  appeal  bond  may  be  executed  by  the  real,  as 
well  as  the  nominal  party ;  e.  g.,  the  assignees  of  a 
note  not  negotiable,  who  sues  in  the  name  of  the 
assignor,  against  whom  judgment  is  given  by  the 
justice. 

TANE  ULMA,  having  taken  an  assignment  of 
«J  a  note  payable  to  one  Sterling  in  specific 
articles,  against  the  relator,  *sued  him  [*12O 
before  a  justice  of  St.  Lawrence  Co.,  in  Sterl- 
ing's name  as  plaintiff.  The  justice  gave  judg- 
ment In  favor  of  Lassell.  Jane  Ulma  appealed 
to  the  C.  P.  of  St.  Lawrence,  and  the  appeal 
bond  was  not  executed  by  Sterling,  but  by  Jane 
Ulma  and  a  surety.  The  bond  ran,  "Jane 
Ulma,  assignee  of  James  Sterling ;"  and  was 
conditioned  (inter  alia)  that  if  judgment  should 
be  against  Sterling,  she  should  pay  it,  with 
costs  of  appeal. 
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Lassell  moved  the  C.  P.  to  quash  the  appeal, 
on  the  ground  that  the  party  appellant  had  not 
signed  the  bond.  The  motion  being  denied, 

A  motion  was  now  made  for  a  mandamus, 
commanding  the  C.  P.  to  grant  it. 

Mr.  B.  A.  Graham,  for  the  motion. 

Curia.  The  motion  must  be  denied.  We 
have  decided,  generally,  that  the  party  appeal- 
ing must  execute  the  appeal  bond  ;  but  this 
may  be  the  real  as  well  as  the  nominal  party. 
It  ia  not  confined  to  the  party  on  record.  The 
C.  P.  were  right,  and  the  motion  must  be  de- 
nied. 

Motion  denied. 


THE  PEOPLE,  ex.  rel.  COLVIN, 

v. 
THE  JUDGES  OF  ONONDAGA  C.  P. 

Practice— Judgment  Against  Two—  Appeal  Bond. 

Where  judgment  was  against  two  before  a  justice; 
but  qualified  as  to  one  because  he  had  been  dis- 
charged under  the  Body  Act,  and  the  other  alone 
appealed :  held,  that  the  appeal  bond  need  not  pro- 
vide for  the  surrender  of  the  insolvent's  body  in 
execution. 

ON  return  to  an  alternative  mandamus,  it  ap- 
peared that  Colvin.  the  relator,  recovered 
judgment  against  Farnham  and  Clark  before 
a  justice  of  Onondaga  Co. ,  Clark  having  plead- 
ed the  general  issue,  and  Farnham  a  discharge 
of  his  body  from  imprisonment  under  the'  In- 
solvent Act.  The  judgment  was  qualified 
against  Farnham,  so  as  not  to  allow  execution 
against  the  body  ,  and  Clark  alone  appealed  to 
the  C.  P.  in  the  name  of  both  defendants.  The 
condition  of  the  appeal  bond,  which  was  not 
executed  by  Farnham,  was,  that  Clark  alone 
should  pay.  &c.,  or  surrender  his  body  in  ex- 
121*]  ecu i  inn  ;  and  made  no  provision  *as  to 
payment  by,  or  the  surrender  of  the  body  of 
Farnham,  in  any  event. 

On  motion  to  the  C.  P.  to  quash  the  appeal 
upon  this  ground,  the  court  refused  to  inter- 
fere, and  a  motion  was  now  made  for  a  man- 
damus to  compel  them  to  quash  the  appeal. 

Mr.  F.  G.  Jewett,  for  the  motion,  cited  4 
Cow..  61;  19  Johns.,  33. 

Mr.  B.  D.  Noxon,  contra,  cited  5  Cow.,  34. 

Curia.  Though  the  appeal  was  by  one  de- 
fendant, the  whole  cause  was  removed  ;  and 
the  only  question  is,  whether  the  bond  should 
have  made  provision  for  payment,  or  a  sur- 
render of  the  bodies  of  both  of  the  defendants 
before  the  justice.  Ordinarily,  this  provision 
should  extend  to  all  the  appellants,  but  in  this 
case  it  would  have  been  utterly  useless  as  to 
Farnham,-  whose  body  had  been  discharged. 
His  imprisonment  must,  of  course,  be  followed 
by  an  immediate  discharge — a  circuity  which 
would  be  useless. 

Motion  denied. 


HONEYWELL  «.  BURNS. 

Practice— Discharge  of  Defendant— Discontinu- 
ance— Costs. 

The  plaintiff  may,  in  nssHnjjwrft.  discontinue  with- 
out costs,  where  the  defendant,  after  suit  brought, 
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is  discharged  under  the  Insolvent  Act,  though  the 
latter  stipulate  not  to  avail  himself  of  his  discharge 
as  a  defense  in  the  suit. 

A  SSUMPSIT.  The  defendant  being  dis- 
li.  charged,  under  the  Act  to  Abolish  Impris- 
onment for  Debt  in  Certain  Cases,  after  the  suit 
commenced,  and  pleas  pleaded,  his  attorney 
served  a  stipulation  on  the  plaintiff's  attorneys 
not  to  take  advantage  of  the  discharge  as  a 
defense  in  this  suit.  Notwithstanding  this, 

Mr.  E.  A.  Graham,  for  the  plaintiff,  now 
moved  for  leave  to  discontinue,  without  costs. 

Mr.  C.  Dayan,  contra. 

Curia.  The  motion  must  be  granted.  We 
do  not  proceed  in  cases  like  this  on  the  idea 
that  the  defendant  may  *defeat  the  [*122 
plaintiff  by  pleading  his  discharge  ;  but  on  his 
plain  inability  to  pay,  as  evinced  by  the  dis- 
charge, on  account  of  insolvency. 

Motion  granted. 

Cited  in-4  Hill,  593;  45  Super.,  514. 


THE  COMMISSION  COMPANY 

v. 

RUSS   ET  AL. 

Practice — Nonjoinder — Amendment. 

Where  there  is  a  nonjoinder  of  defendants  in  a 
capias  ad  resp.,  which  is  pleaded  in  abatement,  the 
plaintiff  will  not  be  allowed  to  amend  by  adding  a 
name,  though  the  Statute  of  Limitations  is  on  the 
point  of  attaching. 

THE  capias  ad  respondendum  was  issued  re- 
turnable the  first  Monday  of  Aug.  last,  on 
which  Russ  alone  was  returned  taken.  On  de- 
claring, in  assumpsit,  the  defendants,  after  the 
plaintiff  had  received  special  bail,  pleaded  in 
abatement  the  nonjoinder  of  one  Blake.  The 
Statute  of  Limitations  having  nearly  elapsed, 
the  plaintiff  filed  an  original  bill  against  all 
the  defendants  named  in  the  capias  with  Blake; 
and, 

Mr.  W.  S.  Johnson  now  moved  that  all  pro- 
ceedings subsequent  to  the  return  and  filing  of 
the  capias  be  set  aside  ;  and  that  the  plaintiffs 
be  permitted  to  issue  an  alias  capia»  against 
Blake,  to  answer  simul  cum  the  other  defend- 
ants. 

He  said  amendments  are  allowed  while  the 
proceedings  are  in  paper  (2  Burr.,  1078  ;  1 
Tidd,  91,  402,  661;  Dunl.  Pr.,  70,  294);  and 
the  capias  is  amendable  by  the  original  bill,  into 
the  time  of  filing  which  the  court  will  not  in- 
quire. (1  Str.,  583,  954  ;  2  Str.,  1151,  1162  ;  2 
H.  Bl.,  608;  1  Cai.,  22.) 

Amendments  are  allowed  to  save  the  Statute 
of  Limitations.  (3  Lev.,  347;  2  Str.,  890;  5 
Burr.,  2833.) 

Amendments  are  allowed  after  pleas  in  abate- 
ment. (1  Str.,  11  ;  2  Str.,  739  ;  2  Johns.  Cas., 
336.) 

Amendments  have  often  been  made  in  the 
name,  where  there  was  a  previous  paper  on 
file  to  amend  by.  (2  Johns.  Cas.,  336  ;  7  T. 
R.,  299;  1  Bos.  &  P.,  480;  1  Cow.,  413;  20 
Johns.,  126.)  Within  this  principle,  we  may 
amend  by  a  bill  on  file. 

Messrs.  Emmet  &  Grim,  contra.  The  original 
bill  was  filed  of  course,  and  nuncpro  tune  as  of 
the  term  when  the  suit  *was  commenced.  [*  1 23 
This  is  not  admissible  except  in  certain  cases, 
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-where  the  want  of  a  bill  is  assigned  for  error. 
(13th  Gen.  Rule  of  April  Term,  1796.)  Here 
is  no  leave  of  the  court,  or  consent  of  the  de- 
fendants, one  of  which  is  certainly  necessary. 
The  filing  of  the  bill  was,  therefore,  irregular. 
The  capias  issued  does  riot  now  agree  with 
the  bill  on  file.  If  there  be  any  relief,  it  is  by 
amending  the  original  capias.  Blake's  name 
not  being  there,  a  capias  simul  cum  cannot  now 
issue. 

Curia.  We  are  aware  of  no  such  practice  as 
the  plaintiff  urges  in  this  case.  Where  there  is 
a  nonjoinder  in  the  process  to  bring  in  the  de- 
fendants, which'  is  pleaded  in  .abatement,  we 
know  of  no  remedy  for  the  defect  by  amend- 
ment. No  case  has,  we  believe,  gone  so  far  as 
to  sanction  an  amendment,  even  to  save  the 
plaintiff  from  the  Statute  of  Limitations.  Blake 
is  not  a  party  before  the  court.  He  has  no  no- 
tice, and  is  no  more  bound  to  regard  a  notice 
than  he  would  be  if  no  capias  had  ever  issued 
against  anybody.  The  amendment  may  affect 
his  rights  materially.  Indeed,  the  avowed  ob- 
ject is  to  deprive  him,  as  well  as  the  other  de- 
fendants, of  the  plea  of  the  Statute  of  Limita- 
tions. The  plaintiffs  must  take  the  consequence 
of  the  plea  in  abatement. 

Motion  denied. 

Cited  in— 22  Wend.,  610 ;  17  Barb.,  426 ;  3  E.  D.  S., 
183. 


EX   PARTE   JONES   ET   AL. 

Practice — Contents  of  Bill  of  Exceptions. 

In  settling  a  bill  of  exceptions,  no  facts  should  be 
inserted  beside  those  necessary  to  present  the  ques- 
tion of  law  decided  by  the  court,  and  to  which  the 
exception  is  pointed.  The  only  exception  to  this 
rule  is,  where  the  matter  proposed  to  be  inserted 
may  reasonably  be  insisted  on  as  a  waiver  of  the 
exceptions. 

Citation— 7  Cow.,  364. 

BEACH  brought  debt  against  Jones  and  oth- 
ers, on  an  appeal  bond,  in  the  C.  P.  of 
Monroe,  and  assigned  two  breaches  :  1.  That 
the  appellant  did  not  prosecute  with  due  dili- 
gence, wherefore  the  appeal  was  dismissed  with 
costs,  and  he  had  not  paid  them.  2.  That  he 
did  not  prosecute,  &c.,  wherefore  the  appeal 
1 24*]  was  dismissed,  and  he  *had  not  paid 
the  damages  before  the  justice,  or  surrendered 
himself,  &c.  On  the  trial,  after  the  evidence 
closed  on  both  sides,  it  was  conceded  there 
were  no  facts  in  dispute  ;  and  the  defendants 
contended  that  the  plaintiff  could  not  recover, 
because  the  facts  did  not  prove  a  want  of  due 
diligence  ;  and  if  they  did,  still  there  were  no 
costs  to  be  paid,  the  award  of  costs  being,  as 
they  contended,  without  jurisdiction  and  void; 
and  that  he  could  not  recover  on  the  second 
breach,  because  no  execution  had^been  issued 
by  the  justice.  The  court  decided  that  there 
was  a  want  of  due  diligence,  but  the  plaintiff 
could  not  recover  on  the  first  breach,  because 
the  award  of  costs  was  void  ;  nor  on  the  sec- 
ond because  no  execution  had  issued.  Beach 
excepted  to  this  decision.  The  court  charged 
the  jury  according  to  their  decision,  and  the 
plaintiff  drew  up  a  bill  of  exceptions,  contain- 
ing such  facts  only  as  presented  the  points 
which  the  court  decided,  and  to  which  the  ex- 
ceptions were  taken,  but  left  out  material  facts 
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going  to  show  that  though  the  court  mieht 
have  erred  in  their  decision,  yet  the  plaintiff 
could  not  recover  by  reason  that  there  was  no 
want  of  diligence  in  prosecuting  the  appeal. 
The  defendants  proposed  these  facts  by  way  of 
amendment,  and  insisted  before  the  judge 
agreed  on  by  both  parties  to  settle  the  bill,  that 
they  should  be  inserted  in  it ;  which  he  denied, 
not  because  the  facts  were  untrue,  but  because 
a  bill  of  exceptions  is  not  designed  to  take  be- 
fore the  superior  court  the  whole  case,  but  only 
the  precise  point  excepted  to  ;  and  that  the 
plaintiff  in  error  is  not  bound  to  carry  up  any 
facts  except  such  as  are  necessary  to  present  the 
precise  point  ruled  against  him  and  excepted  to. 

Mr.  8.  Boughton,  for  the  relators,  now  moved 
for  a  mandamus,  commanding  the  judge  of 
Monroe  Co.  to  seal  the  bill  as  amended. 

Mr.  8.  L.  Selden,  contra,  cited  5  Johns.,  467; 
8  Johns.,  507,  515  ;  1  Bac.  Abr.,  529. 

*Curia.  The  decision  of  the  judge,  [*125 
agreed  upon  to  settle  the  bill  of  exceptions, 
was  correct ;  and  he  gave  the  true  reasons  why 
the  additional  matter  proposed  should  not  be 
inserted.  We  have  sometimes  sanctioned  the 
insertion  of  facts  not  entering  into  the  point 
decided,  upon  the  ground  that  they  came  from 
the  party  excepting  ;  and  operated  as  a  waiver 
of  the  exception.  Such  was  the  late  case  of 
Jackson  v.  Tuttle,  7  Cow.,  364,  where  the  party 
proposed  to  insist,  and  there  was  reasonable 
ground  for  insisting,  that  the  proof  which  his 
opponent  offered,  and  which  was  proposed  to 
be  inserted,  supplied  the  very  defect  which 
formed  the  point  in  the  bill.  But  that  case 
went  on  the  ground  of  waiver.  We  have  not 
gone  further,  and  it  is  not  only  unnecessary  but 
inconvenient  to  load  a  bill  of  exceptions  with 
extraneous  matter.  Everything  is  so,  beyond 
what  may  be  essential  to  present  the  naked 
point  of  law,  which  is  the  true  office  of  a  bill 
of  exceptions. 

Motion  denied. 

Cited  in-1  Hun,  257 :  4  T.  &  C.,  6. 


ROOT  v.  KING  AND  VERPLANK.(a) 

Practice — Right  to  Make  a  Case — Bill  of  Excep- 
tions. 

Where  a  party  takes  exceptions  at  the  trial,  he 
may,  as  a  matter  of  right,  make  a  case  subject  to  be 
turned  into  a  bill  of  exceptions. 

If  a  party  request  of  a  circuit  judge  on  the  trial 
leave  to  make  a  case  subject  to  be  turned  into  a  bill 
of  exceptions  or  special  verdict  it  is  the  duty  of  the 
judge  to  allow  this  privilege. 

AT  the  trial,  the  defendants  took  various  ex- 
ceptions to  the  decisions  and  charge  of  the 
circuit  judge  ;  and  after  verdict  against  them, 
applied  to  him  for  an  order  allowing  time  to 
make  a  case,  with  liberty  to  turn  it  into  a  bill 
of  exceptions  or  special  verdict.  The  judge  re- 
fused this  order,  but  made  an  order  giving 
time  to  make  a  case  or  bill  of  exceplions,  on 
the  ground  that,  according  to  his  impression, 
the  Supreme  Court  had  disapproved  of  making 
cases  to  be  changed  into  bills  of  exceptions  or 
verdicts.  A  case  was  made,  on  which  a  new 
trial  was  denied.  (See  7  Cow.,  613,  S.  C.)  And 
now, 
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1 26*]  *Mr.  J.  Blunt  moved  for  leave  to  turn 
the  case  into  a  bill  of  exceptions.  He  cited  3 
Cow.,  58;  4/d..  43. 

Mr.  J.  Sudam,  contra,  cited  5  Cow.,  415  ;  1 
Johns.,  192,  5. 

Curia.  We  think  the  defendants  had  their 
right  to  a  case  subject  to  be  turned  into  a  bill 
of  exceptions.  True,  where  a  bill  and  case  are 
both  made,  we  will  compel  the  party  to  elect 
which  he  will  argue.  We  will  not  hear  both 
argued ;  but  this  does  not  deprive  the  party  of  a 
right  to  his  case  subject  to  be  turned  into  a  bill. 

He  may  elect  to  argue  his  case  ;  and  after- 
wards have  it  placed  in  the  form  of  a  bill  of 
exceptions  or  special  verdict,  provided  he  re- 
quested this  liberty  at  the  trial.  Such  is  the 
proper  course,  and  we  think  it  is  the  duty  of 
circuit  judges  to  allow  it.  The  privilege  can- 
not be  denied  when  it  is  requested  at  the  trial. 
The  motion  must  be  granted. 

Motion  granted. 

Cited  tn-10  Leg.  Obs.,  15. 

(a)  S.  C.,  7  Cow..  613. 


EWEN  «.  TERRY. 

Set  Off— Judgment  of  Justice  as. 

The  Supreme  Court  will  order  a  judgment  before 
a  justice  to  be  set  off  against  a  judgment  of  this 
court,  upon  the  same  principles  as  they  will  a  judg- 
ment of  the  C.  P. 

THE  plaintiff  had  recovered  a  judgment  in 
this  court  against  the  defendant,  and  the 
latter  had  recovered  two  judgments  against  the 
former  before  a  justice  of  the  peace. 

A  motion  was  now  made,  in  behalf  of  the  de- 
fendant, to  set  off  and  deduct  his  judgments 
from  the  one  obtained  against  him  in  this  court; 
and  that  on  paying  the  balance,  execution 
should  be  perpetually  stayed. 

Messrs.  Wheeler  and  Case,  for  the  motion. 

Mr.  D.  M.  Frye,  contra. 

Curia.  We  have  never  gone  further  in  prac- 
tice, than  settingoff  judgments  of  other  courts 
of  record  against  our  own  ;  but  the  same  prin 
ciple  will  apply  to  judgments  in  a  justice's 
127*]*court.  They  are  equally  conclusive 
upon  the  defendant  with  the  judgment  of  a 
Court  of  Common  Pleas,  which  is  now  a  very 
usual  subject  of  set  off. 

Motion  granted. 

Cited  in-3  Wend.,  332;  11  Barb.,  484. 


THE  PEOPLE,  ex  rel.  PERKINS, 

v. 

THE  JUDGES  OF  THE  COURT  OF  C.  P. 
OF  THE  CITY  OF  NEW  YORK. 

Practice — Court  may  Allow  Juror  to  be  With- 
drawn— Cause  Retained  on  Calendar — Dis- 
cretion. 

Courts  may,  in  the  exercise  of  a  sound  discretion, 
allow  a  juror  to  be  withdrawn,  and  still  retain  the 
cause  upon  the  calendar  for  trial,  instead  of  non- 
suiting a  plaintiff  for  a  defect  in  his  proof;  as  in  case 
of  surprise  or  mistake  on  his  part  in  the  preparation 
of  his  cause  for  trial ;  and  this,  even  where  the  de- 
fendant has  not  willfully  misled  the  plaintiff. 
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Citations— 2  Johns.  Cas.,  276,  301 ;  2  Gall.,  364.  366 ; 
Carth.,  465 :  Foster,  36,  37. 

AN  alternative  mandamus  had  been  granted 
in  this  cause,  as  a  return  to  which  the 
parties  agreed  to  receive  the  following  state- 
ment of  Irving,  first  judge,  being  his  opinion 
on  a  motion  to  reinstate  the  cause  in  question 
upon  the  calendar  for  trial,  after  he  had  re- 
fused to  nonsuit  the  plaintiff,  suffering  him  to 
withdraw  a  juror.  The  mandamus  was,  that 
the  court  below  vacate  the  rule  to  reinstate,  or 
show  cause,  &c.  : 

"COMMON  PLEAS. 
ANTHONY  A.  JACOBUS. 

v. 
CYRUS  PERKINS. 

IRVING,  First  Judge.  On  the  trial  of  this 
cause,  the  plaintiff  offered  in  evidence  a  build- 
ing contract,  between  the  plaintiff  and  the  de- 
fendant. It  appeared  that  there  were  dupli- 
cates of  this  contract,  the  one  being  signed  and 
sealed  by  the  plaintiff,  and  the  other  by  the 
defendant. 

The  plaintiff  had  in  his  possession, and  which 
he  produced,  the  one  which  had  been  sealed 
and  signed  by  him,  and  which  was  witnessed 
by  David  Jacobus.  Upon  proving  this  by  the 
subscribing  witness,  who  also  testified  that  the 
two  were  copies  of  each  other,  and  that  he  had 
delivered  the  one  which  the  plaintiff  had  not 
signed  to  the  defendant,  the  defendant  was 
called  upon  to  produce  this  duplicate,  which 
he  did,  and  which  appeared  to  be  signed  bythe 
defendant,  and  witnessed  by  one  Lydia  Wat- 
kins.  It  was  then  contended  that  the  counter- 
part, and  which  *alone  was  executed,  [*128 
if  at  all,  by  the  defendant,  must  be  proved  by 
the  subscribing  witness. 

David  Jacobus  then  testified  that  he  had 
searched  for  this  witness.but  could  not  find  her. 

T.  H.  Flandrau  was  then  examined,  and  tes- 
tified that  he  had  received  the  instrument  which 
purported  to  be  signed  and  executed  by  the 
defendant  from  him.  That  he  had  caused 
Lydia  Watkins,  the  subscribing  witness  there- 
to, to  be  subpoenaed  the  day  before  the  trial, 
and  also  the  day  preceding.  That  she  lived  six 
or  seven  miles  from  the  City  Hall  (where  the 
court  is  held),  in  the  family  of  a  Mr.  Beekman. 
That  he  expected  her  in  court,  and  should  call 
her  presently. 

Henry  Perkins  testified  that  he  had  served 
the  subpoenas  upon  her.  That  she  lived  five 
or  six  miles  from  the  City  Hall,  in  Mr.  Beek- 
man's  family,  and  that  she  was  in  town  now. 
Thereupon  she  was  called  and,  not  answering, 
the  defendant  moved  for  a  nonsuit.  The  court, 
however,  directed  a  juror  to  be  withdrawn, 
with  leave  to  direct  a  nonsuit  to  be  entered,  if 
the  court  should  be  of  opinion  that  it  had  no 
discretion  to  withdraw  a  juror,  or  that  such 
discretion  was  not  called  for  by  the  occasion. 

The  application  that  the  cause  be  reinstated 
on  the  calendar  is  now  made,  and  resisted  on 
the  ground  that  a  nonsuit  should  be  entered. 
Several  depositions  have  been  submitted  to  me. 
The  plaintiff  has  testified  that  on  the  day  of  the 
trial,  and  immediately  after  a  juror  was  with- 
drawn, he  was  informed  that  Lydia  Watkins 
was  at  a  house  in  the  vicinity  of  the  Court 
House.  That  he  immediately  went  with  a  sub- 
poena to  the  house  and  inquired  for  her ;  that 
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she  made  her  appearance,  when  he  subpoenaed 
her,  and  she  then  told  him  that  she  must  see 
the  defendant  first.  He  also  says  that  his  wit- 
ness, Jacobus,  told  his  counsel  that  he  was 
under  the  impression  that  he  was  a  witness  to 
both  copies  of  the  instrument. 

The  defendant  denies  that  he  instructed  Miss 
Watkins  not  to  attend  court,  or  to  go  to  any 
particular  place  to  await  the^movements  of  the 
129*]  court,  or  that  he  knew  of  her  being  *in 
the  city  till  the  trial  was  over.  That  he  was 
professionally  engaged  and  could  not  attend 
the  trial. 

Henry  Perkins  deposes  that  he  subpoenaed 
Miss  Watkins  twice,  and  did  not  know  of  her 
being  in  the  city  till  the  trial  was  over. 

Miss  Watkins  herself  deposes  that  she  was 
subpoanaed  Jan.  28  and  29,  and  that  she  was 
not  instructed  to  attend  court,  or  to  wait  at  any 
particular  place  till  sent  for. 

It  is  evident,  from  these  depositions,  that 
Miss  Watkins  was  a  material  witness  for  the 
defendant ;  that  he  took  great  pains  to  procure 
her  attendance.  That  she  came  to  the  city  for 
the  purpose  of  obeying  these  subposnas.  And 
what  is  probable,  that  she  informed  the  de- 
fendant where  she  stayed  when  in  town,  and 
that  in  the  expectation  that  she  would  be  in 
season  in  court,  or  would  be  readily  obtained, 
the  defendant  went  to  trial,  as  the  cause  was 
set  down  for  the  first  in  the  morning.  I  do 
not  think  that  there  was  any  concert  or  ar- 
rangement to  keep  this  witness  out  of  the  way. 
Yet  I  believe  that  her  attendance  would  have 
been  immediately  procured,  if  the  information 
had  been  given  to  the  plaintiff  where  she  might 
in  all  probability  be  found,  a  knowledge  which 
I  am  inclined  to  think  was  possessed  by  some 
of  the  agents  of  the  defendant.  Under  such 
circumstances,  to  nonsuit  a  plaintiff.it  appeared 
to  me  would  be  manifestly  unjust.  I  did  think, 
at  the  trial,  that  the  witness  was  in  attendance 
somewhere  near  the  City  Hall  ;  and  that  ap- 
pears to  be  the  fact,  for  she  certainly  came  to 
the  city  in  obedience  to  the  summons. 

That  the  court  has  the  power  to  exercise  a 
discretion  of  withdrawing  or  discharging  a 
juror  in  civil  as  well  as  criminal  cases,  is  estab- 
lished by  the  following  authorities  :  2  Johns. 
Cas.,  276,  301;  2  Gall.,  366  ;  and  it  appears  to 
me  to  have  been  properly  exercised  upon  the 
present  occasion.  The  application  to  reinstate 
this  cause  is,  therefore,  granted. 

JNO.  T.  IRVING." 
13O*]      *Mr.  T.  H.  Flandrau,  for  the  relator. 

Mr.  J.  Anthon,  contra. 

Curia.  The  question  is,  whether  a  court  may 
allow  a  juror  to  be  withdrawn,  thus  saving 
the  plaintiff  from  the  consequences  of  a  fatal 
defect  in  his  testimony.  If  such  a  discretion 
exist  as  to  any  civil  case,  we  are  satisfied  it  ex- 
isted and  was"  properly  applied  in  this.  The 
modern  books  are  very  barren  of  authority 
upon  the  question  as  to  civil  causes,  though 
jurors  have  been  withdrawn,  and  the  practice 
has  been  sanctioned  in  criminal  cases  The 
older  authorities  do  not  agree.  In  Chedwickv. 
Hughes,  Garth.,  465,  Holt,  Ch.  J.,  says  it  was 
the  opinion  of  all  the  judges  of  England,  upon 
debate  between  them,  that  in  civil  cases  this 
cannot  be  done  without  consent  of  all  parties  ; 
nor  without  the  defendant's  consent  in  criminal 
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cases  not  capital.  The  authority  of  that  dictum 
is  rendered  rather  questionable,  by  what  ap- 
pears in  Foster,  36,  37  ;  and  as  to  criminal  cases 
not  capital,  we  have  a  very  respectable  author- 
ity in  U.  S.  v.  Coolidge,  2  Gall.,  364,  that  the 
court  may,  in  their  discretion,  allow  a  juror  to 
be  withdrawn  in  order  to  prevent  a  failure  of 
justice,  and  yet  continue  the  cause.  The  prin- 
ciple would  seem  to  apply  more  strongly  to  a 
civil  cause. 

We  *find  the  practice  has  prevailed  at  the 
circuit  j  and  it  strikes  us  as  convenient  and,  in- 
deed, necessary  in  some  instances,  to  prevent  a 
failure  of  justice.  On  the  whole,  we  think 
courts  may,  in  the  exercise  of  a  sound  discre- 
tion take  the  course  which  the  court  below 
adopted  in  this  case. 

The  motion  for  a  peremptory  mandamus  is, 
therefore,  denied. 

Motion  denied. 

Cited  in— 15  Wend.,  371 ;  48  How.  Pr..  545  ;  5  Daly. 
492 ;  6  Daly,  194 ;  8  Daly,  847 ;  Tuck.,  40 :  31  111.,  518 ; 
40  Wis.,  34. 


*THE  PEOPLE,  ex  rel.  DAVIS,  [*131 

v. 

THE  JUDGES  OF  THE  COURT  OF  C.  P. 
OF  THE  COUNTY  OF  TOMPKINS. 

Practice — Noiuuit  in  C.  P. 

The  plaintiff,  appellee  or  appellant  in  a  Court  of 
C.  P.  may  submit  to  a  nonsuit,  or  be  nonsuited  by 
the  court  as  in  other  cases. 

ON  return  to  an  alternative  mandamus.  Bull 
sued  Davis  before  a  justice  of  Tompkins  ; 
and  judgment  was  for  Davis,  who  appealed  to 
the  C.  P.  On  the  jury  in  the  C.  P.  agreeing 
on  their  verdict  and  returning  to  the  bar,  Bull, 
the  appellee  (plaintiff;  being  called,  did  not  ap- 
pear or  answer  ;  and  it  was  suggested  by  his 
counsel  that  he  intended  to  submit  to  a  non- 
suit. The  court,  however,  received  the  ver- 
dict, which  was  $180  in  favor  of  the  appellant 
(defendant) :  but  at  a  subsequent  term  ordered 
judgment  of  nonsuit. 

Mr.  J.  A.  Spencer,  for  the  relator,  now  moved 
for  a  peremptory  mandamus,  commanding  the 
C.  P.  to  vacate  the  rule. 

Mr.  J.  L.  Viele,  contra. 

Curia.  There  are  certainly  some  provisions 
in  the  Fifty  Dollar  Act,  especially  in  the  36th 
section,  inconsistent  with  the  idea  that  a  plaint- 
iff, appellee  or  appellant,  can  be  nonsuited. 
But  this  is  a  right  which  the  plaintiff  has  in  all 
other  courts.  It  is  a  common  law  right,  which 
we  think  cannot  be  taken  away  by  mere  im- 
plication. The  Legislature  have  not  denied  it 
expressly  ;  and  till  they  do  this,  we  must  take 
it  as  their  intention  that  it  should  remain. 

Motion  denied. 


*SPRAKER  v.  DAVIS.       [*132 
Release  of  Administrator  Cannot  Affect  Heirs. 

A  release  of  irregularity  in  a  judgment  by  the  ad- 
ministrator of  a  defendant  cannot  affect  the  rights 
of  heirs ;  on  whose  motion  the  judgment  may  be  set 
aside  notwithstanding  the  release. 

JUDGMENT  had  been  irregularly  obtained 
J  against  the  defendant  in  his  lifetime,  and 
was  a  lien  upon  his  lands  holden  by  him  in  fee. 
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A  motion  was  now  made  in  behalf  of  his 
heirs,  to  set  aside  the  judgment,  and  all  subse- 
quent proceedings.  This  was  answered  on  the 
part  of  the  plaintiff  by  showing  a  release  of  the 
irregularity,  and  a  consent,  that  the  judgment 
might  stand,  executed  by  the  administrator  of 
Davis. 

Mr.  D.  Cody,  for  the  motion: 

Mr.  M.  T.  ileynoldx,  contra. 

Curia.  The  release  of  the  administrator  can- 
not affect  the  rights  of  the  heirs.  The  motion 
must  be  granted. 

Motion  granted. 

Cited  in-1  Bradf .,  15;  1  Redf.,  327. 


MULHOLAND 

v. 

VAN  FINE,  Impleaded  with  HANFORD  and 
SMITH. 

Practice  and  Pleading— Time  to  Plead. 

The  defendant  has  the  same  time  to  plead  after 
service  of  a  bill  of  particulars,  as  he  had  on  the  day 
of  serving1  the  alternative  order. 

In  case  of  oyer  he  has  the  same  time  after  delivery 
as  at  the  time  of  demand. 

Citations-Dunl.  Pr..  373,  405  :  15  East,  508  ;  14 
Johns.,  328 ;  8  T.  R.,  356 ;  1  Cow.,  574. 

MOTION,  in  behalf  of  the  defendant,  to  set 
aside  a  default  for  want  of  a  plea.  The 
declaration  was  served  on  the  agent  of  the  de- 
fendant's attorney  Dec.  6, 1827.  Jan.  7, 1828,  the 
defendant  obtained  the  usual  alternative  order 
for  a  bill  of  particulars,  with  a  stay  of  proceed- 
ings, which  was,  on  the  same  day.  served  upon 
the  plaintiff's  attorney.  The  order  was  made 
absolute  on  the  15th  ;  on  the  17th  the  bill  was 
delivered  to  the  defendant's  attorney,  who,  on 
the  24th,  filed  and  served  a  plea  on  the  agent 
of  the  plaintiff's  attorney  ;  but  the  defendant's 
default  for  not  pleading  had  been  entered  on 
the  23d,  the  day  before. 
1,33*]  *Mr.  D.  Nott,  for  the  motion. 
Mr.  B.  D.  Noxon,  contra. 

Curia.  The  defendant  had  the  same  time  to 
plead  after  Jan.  17,  the  day  when  the  bill  was 
delivered,  as  he  had  on  the  7th,  when  the  alter- 
native order  was  served.  It  is  analogous  to  the 
case  of  demanding  oyer,  where  the  time  for 
pleading  is  the  same  after  the  delivery  of  oyer 
as  it  was  when  demanded.  The  service  of  the 
conditional  order  for  a  bill,  is  equivalent  to  a 
demand  in  the  case  of  oyer  (Mowbray  v.  Schu- 
berth,  13  East,  508)  ;  and  the  time  for  pleading 
should  be  computed  accordingly.  (Dunl.  Pr., 
373,  405;  13  East,  508;  14  Johns.,  328;  8  T.  R., 
356;  1  Cow.,  574.)  Here  was  eight  days'  time 
to  plead  when  the  alternative  order  was  served. 
Only  six  days  intervened  between  that  and  the 
23d.  the  day  of  the  default, which  was  irregular. 

Motion  granted,  with  costs. 

Cited  in-19  Wend.,  019. 


THE  PEOPLE,  ex  rel.  DECKER,  v.  LYNDE. 

Practice    in    Justice    Court — Rehearing — Man- 
damus. 

A  Justice  of  the  peace  having  regularly  heard  a 
cause  ex  pnrte,  in  the  defendant's  absence,  cannot 
though  both  parties  be  present,  open  the  matter, 
and  proceed  to  a  rehearing  without  the  plaintiff's 
consent. 
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•  He  is  bound  to  enter  judgment  according  to  the 
proof,  and  give  the  plaintiff  a  transcript,  if  it  be  a 
case  requiring  a  transcript ;  and  if  he  refuse,  a  man- 
damus will  lie  commanding  him  to  do  so. 

ON  return  to  an  alternative  mandamus,  the 
defendant  stated  that  the  relator  sued  (Tur- 
ner before  him,  by  summons  returnable  at  10 
A.  M. ;  and  at  11.  the  defendant  not  appearing, 
the  plaintiff  declared,  proved  his  demand  to 
$50.  and  withdrew.  The  defendant  appeared 
in  a  few  minutes,  and  requested  leave  to  plead, 
which  the  justice  denied,  unless  he  could  pro- 
cure the  plaintiff  to  attend.  He  failed  in  per- 
suading the  plaintiff  to  return,  but  on  the  same 
day  caused  a  warrant  to  be  issued  by  the  jus- 
tice, at  his,  the  defendant's  suit,  against  the 
plaintiff,  on  which  he  *was  arrested,  [*134: 
and  brought  before  the  justice  on  the  same  day, 
who  then  made  an  order  that  the  default  be  set 
aside,  contrary  to  the  plaintiff's  express  objec- 
tion. The  terms  were,  that  the  defendant  should 
plead  forthwith,  and  go  immediately  to  trial, 
or  consent  to  an  adjournment,  at  the  plaintiff's 
election.  The  plaintiff  withdrew,  and  refused 
to  prosecute  under  such  circumstances  ;  and 
the  justice  ordered  judgment  of  nonsuit.  The 
return  set  forth  surprise  on  the  part  of  the  de- 
fendant, as  the  ground  of  interference,  and  in- 
sisted that  he  (the  justice)  had  a  right  to  set 
aside  a  default  in  furtherance  of  justice. 

The  motion  now  was  for  a  peremptory  man- 
damus, commanding  the  justice  to  enter  on  his 
docket  a  judgment  of  $50,  and  deliver  a  tran- 
script to  the  relator. 

Mr.  J.  D.  Woodward,  for  the  relator. 

Curia.  We  differ  from  the  justice  in  the  con- 
struction of  his  powers  It  is  true,  that  before 
the  cause  is  brought  to  a  hearing,  he  may  gen- 
erally let  in  the  defendant  to  plead,  and  make 
his  full  defense  ;  and  if  he  appears  even  while 
the  hearing  is  going  forward,  he  may  be  re- 
ceived to  give  evidence ;  but  never  after  the 
cause  is  heard  and  finally  submitted,  though 
entirely  ex  parte.  The  justice  is  bound  to  hear 
the  merits  in  all  cases,  before  judgment  against 
a  defendant.  There  is  no  such  thing  before 
him,  strictly  speaking,  as  a  judgment  by  de- 
fault against  a  defendant ;  but  always  a  trial, 
or  a  hearing  in  nature  of  a  trial.  Here  is  a  pro- 
ceeding, then,  to  grant  a  new  trial,  or  some- 
thing in  nature  of  it,  even  without  pretense  of 
irregularity.  Inferior  tribunals  not  proceed- 
ing according  to  the  course  of  the  common  law, 
do  not  possess  this  power,  unless  expressly  con- 
ferred on  them  by  the  statute  whence  their  au- 
thority is  derived.  The  justice  has  the  same 
power  by  the  statute  as  to  hearing,  trying  and 
determining  as  courts  of  record  ;  but  this  does 
not  include  the  authority  to  set  aside  or  annul 
a  proceeding  once  had  before  him,  without  con- 
sent of  the  party  claiming  the  benefit  of  it. 
Clearly  he  cannot  grant  a  new  trial.  The  mo- 
tion must  be  granted. 

Rule  for  a  peremptory  mandamus. 

Cited  in— 12  Wend.,  221;  18  Wend.,  560;  3  Barb., 
597 ;  35  Barb.,  418 ;  43  Barb.,  314. 


*KNOWLTON  v.  BOWRASON  [*135 

Practice— Opening  of  Rule  Taken  by  Default. 

Where  a  rule  taken  by  default  is  opened  on  ex- 
cusing the  default,  it  must  be  heard,  as  to  the  party 
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who  took  it  on  the  same  papers  upon  which  he  orig- 
inally moved  it. 

He  cannot  enlarge  the  ground  of  the  motion  by 
way  of  reply  to  his  adversary. 

E.  g.,  a  rule  by  default  to  change  a  venue,  on  be- 
ing opened  cannot  be  maintained  by  affidavits  of  ad- 
ditional witnesses. 

T  THE  last  October  Terra,  the  venue  was 
changed  from  Orange  to  N.  Y.,  no  one  ap- 
pearing to  oppose,  on  an  affidavit  by  the  de- 
fendant of  27  witnesses  residing  in  N.  Y. 

Now,  on  affidavits  excusing  the  default,  and 
that  the  plaintiff  had  43  witnesses  in  Orange,  a 
motion  was  made  to  open  the  former  rule,  and 
bring  back  the  venue  to  the  latter  county. 

In  answer  to  this  motion,  20  witnesses  were 
now  sworn  to  as  residing  in  N,  Y.,  besides 
those  named  in  the  papers  for  the  first  motion. 

Mews.  J.  E.  Lovett  and"  W.  D.  Craft,  for  the 
defendant. 

Mr.  E.  C.  Sutherland,  contra. 

Curia.  We  cannot  notice  these  supplemen- 
tal witnesses  of  the  defendant.  The  rule  is, 
that  where  a  motion  by  default  is  opened  on 
excuse,  it  must  be  heard  as  to  the  party  who 
took  it,  on  the  identical  papers  upon  which  it 
was  moved  ;  and  there  is  nothing  to  take  this 
case  out  of  that  rule.  The  mover  cannot,  as 
of  course,  avail  himself  of  his  advantage  to 
eke  out  the  original  ground  of  his  motion,  by 
way  of  reply  to  the  motion  of  his  adversary 
who  comes  to  open  the  rule.  The  motion  must 
be  heard  as  an  original  one.  The  former  mo- 
tion is  denied,  on  the  plaintiff  paying  the  costs 
of  October  Term. 

Rule  accordingly. 
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Practice — Reference  of  Cause  must  be  to  Three — 
Statute. 

Though  a  cause  be,  in  its  nature,  the  proper  sub- 
ject of  reference,  it  cannot  be  referred  within  the 
statute,  to  any  number  short  of  three. 

If  referred  to  a  less  number  by  consent  and  rule 
of  court,  with  power  to  choose  an  umpire,  the  court 
cannot  interfere  to  review  their  proceedings  as  ref- 
erees on  motion. 

It  is  a  case  of  mere  arbitration. 

A  SSUMPSIT.  The  cause  was  referred  by 
-Q-  consent  of  the  parties  to  two  referees,  with 
power  in  them  to  choose  an  umpire  ;  and  a 
rule  by  consent  was  entered  to  that  effect;  and 
that  the  referees  report,  &c.  They  heard  the 
cause  and  reported  accordingly. 

A  motion  was  now  made  in  behalf  of  the  de- 
fendant to  set  aside  the  report  for  irregularity. 

Mr.  J.  Anthon,  for  the  motion. 

Mr.  S.  M.  Hopkins,  contra. 

Curia.  This  was  a  mere  arbitration.  The 
nature  of  the  action  warranted  a  reference  with- 
in the  statute,  but  that  is  to  three  referees.  We 
cannot  recognize  a  reference  to  two  though 
with  power  to  choose  an  umpire,  as  a  case 
within  our  jurisdiction.  It  depends  on  the 
statute,  which  must  be  followed.  This  motion 
is,  therefore,  denied,  with  costs. 

Motion  denied. 

Cited  in— 2  Wend.,  595 ;  6  Rob..  495 ;  37  N.  J.  L.,  308. 


COGGSHALL  e.  BURLING. 

Practice — Referees. 

The  court  will  not  order  referees  to  report  spe- 
cially with  the  view  that  their  decision  may  be  re- 
vised on  the  merits.  The  course  is,  to  bring  up  the 
case  on  affidavit. 

rPHIS  cause  having  been  referred,  the  refer- 
-L  ees  reported  against  the  defendant,  in 
whose  behalf  it  was  proposed  to  move  to  set 
aside  the  report  on  the  merits.  For  that  pur- 
pose, the  court  were  now  moved  that  the  ref- 
erees be  required  by  rule  to  make  a  detailed 
report  of  the  case  before  them,  upon  which  the 
matter  might  be  heard  here,  and  be  carried  to 
the  Court  of  Errors,  if  either  party  should  be 
so  advised.  The  motion  was  founded  mainly 
on  the  suggestion  of  Spencer,  Sena  tor,  in  Renm. 
Glass  Factory  v.  Reid,  5  Cow.,  604. 

*Mr.  H.  Munro,  for  the  motion.        f*137 

Mr.  M.  Mitchell,  contra. 

Curia.  The  mode  of  proceeding  suggested 
by  the  Honorable  Senator,  may  be  better  and 
more  convenient,  as  he  remarks,  than  a  hear- 
ing upon  affidavit;  but  the  latter  is  the  estab- 
lished practice,  and  must  continue  till  altered 
by  general  rule. 

Motion  denied. 
Cited  in-13  Wend.,  396. 


NORTON  v.  THE  PEOPLE. 

Larceny — Receiptor  of  Goods  Taken  by  the  Sher- 
iff, has  no  Property  in  Them. 

The  receiptor  of  goods  taken  by  the  sheriff  in  ex- 
ecution, has  not  even  a  special  property,  and  a  lar- 
ceny cannot  be  laid  of  the  goods  as  the  property  of 
the  receiptor. 

Goods  were  feloniously  taken  and  removed  in 
one's  absence,  by  his  servant,  and  under  his  direc- 
tion, and  afterwards  the  principal  was  present,  and 
aided  in  secreting  the  goods.  Held.that  this  was  not 
larceny  in  the  principal ;  who  was  a  mere  accessary. 

Citations— 7  Cow.,  394;  14  Mass..  217. 

ON  certiorari  from  a  Court  of  Special  Ses- 
sions of  the  County  of  Lewis.  Norton  was 
convicted  in  the  court  below  of  petit  larceny, 
in  stealing  certain  tubs,  which  were  laid  in  the 
complaint  to  be  the  property  of  one  Dickenson. 

On  the  trial,  it  appeared  that  the  tubs  had 
been  taken  in  execution  against  the  defendant 
below  by  a  deputy-sheriff.  Dickenson  took 
them  into  his  custody  at  his  own  risk  and  de- 
posited them  in  the  barn  of  a  neighbor  with  his 
consent,  to  be  forthcoming  on  the  day  of  sale. 
The  defendant  sent  a  servant,  who,  by  the  de- 
fendant's direction,  in  his  absence,  secretly  re- 
moved them  from  this  place.  Afterwards,  the 
defendant  was  present,  rendering  his  aid  in  se- 
creting them. 

Messrs.  Collins  and  Parish,  for  the  plaintiff 
in  error. 

Curia.  We  are  not  entirely  satisfied  that  the 
complaint  was  sustained  in  the  court  below  on 
the  merits,  even  had  the  property  been  rightly 
laid;  but,  clearly,  it  was  not  so  laid.  The  gen- 
eral property  was  in  the  defendant  below. 
There  was  a  special  property  in  the  sheriff  by 
virtue  of  the  levy;  but  none  whatever  in  Dick- 
enson, who  received  and  took  charge  of  it  for 
the  sheriff.  At  most,  he  was  a  receiptor,  who 
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has  no  right  of  property.  This  was  held  in 
Dillenback  v.  Jerome.  7  Cow.,  294,  and  The 
138*]  Com.  v.  Morse,  *14  Mass.,  217,  cited 
and  recognized  in  the  former  case,  is  in  point. 

Again;  if  a  larceny  was  committed,  the  de- 
fendant was  not  a  principal.  He  was  accessary 
before  and,  probably,  after  the  fact;  but  that  is 
not  the  offense  charged.  The  conviction  must 
be  reversed. 

Convictfon  reversed. 

Cited  In— 10  Wend.,  166 ;  13  Wend.,  147 :  16  Wend.. 
352 ;  6  Barb.,  611, 624  ;  23  How.  Pr.,  96 ;  25  Am.  Dec., 
562 ;  37  Am.  Dec.,  607  (13  Vt.,  504) ;  2  Allen.  172. 


Ex  PARTE  HURLBURT. 

Practice — Appeal  Bond — Objection  to. 

The  appellee  cannot  object  that  the  appeal  bond 
is  better  for  him  than  the  statute  requires ;  as  if  it 
omit  the  usual  clause  providing  for  the  surrender 
of  the  bodies  of  the  appellants. 

TTURLBURT  having  obtained  judgment  be- 
ll- fore  a  justice  of  Onondaga  Co.,  against 
Welch  and  Whitmarsh,  defendants,  they  ap- 
pealed to  the  C.  P. ;  but  in  the  appeal  bond  the 
condition  was  absolute,  that  the  defendants 
should  pay  the  judgment,  with  interest  and 
{  costs  of  the  appeal,  omitting  the  usual  alterna- 
tive provision,  or  surrender  themselves  in  exe- 
cution, &c.  For  this  defect,  Hurlburt  moved 
the  C.  P.  to  quash  the  appeal,  which  they  re- 
fused. 

A  motion  was  now  made  for  a  mandamus, 
commanding  them  to  quash  the  appeal. 

Mr.  D.  Oott,  for  the  motion. 

Mr.  V.  Birdseye,  contra. 

Curia.    It  does  not  lie  with  the  appellee,  to 
object  that  the  bond  is  better  than  the  statute 
gives  him,  though  it  do  not  exactly  follow  the 
statute.  The  provision  for  surrender  is  in  favor 
of  the  appellant,  which  he  may  clearly  waive. 
v^"   The  statute  says  the  penalty  of  the  bond  must 
»     1>e  in  double  the  amount  of  the  judgment,  but 
we  have  often  held  that  it.may  be  formore.(a) 
Motion  denied. 
Cited  in-2  Co.  R.,  62. 
(a)  Vide  Ex  parte  Estabrooks,  5  Cow.,  27. 


139*]  *THE  PEOPLE  v.  SERGEANT. 

Billiard     Table — When    a    Public    Nuisance — 
Gaming. 

Keeping  a  billiard  room  without  allowing  any 
noise  to  disturb  the  neighborhood,  and  without  al- 
lowing any  bets  on  the  game,  is  not  a  public  nui- 
sance, unless  it  be  in  a  tavern,  where  it  is  made  a 
nuisance  by  statute. 

It  is  not  a  nuisance  at  common  law. 

Playing  the  rub  to  determine  which  party  shall 
pay  for  the  use  of  the  table,  is  not  gaming. 

Citations— 33  Hen.  8,  ch.  9,  sec.  11;  Bac,  Abr., 
Gaming  (A.) ;  1  Hawk.  P.  C.,  ch.  75,  sec.  6 ;  10  Mod., 
336. 

rpHE  defendant  was  found  guilty  by  the  jury, 
-L  at  the  Cayuga  General  Sessions,  of  a  nui- 
sance in  keeping  two  billiard  tables  for  the 
purpose  of  playing  billiards  in  the  Village  of 
Auburn.  The  indictment  was  at  common  law. 
The  proof  was,  that  the  tables  were  kept  in  a 
room  over  Bennett's  store,  the  defendant  hav- 
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log  the  care  of  them.  "Witnesses  stated  that 
they  had  known  playing  for  money  once  ;  that 
they  had  known  playing  for  beer  ;  but  it  was 
usual  to  play  for  the  rub  ;  that  is  to  say,  the 
use  of  the  tables,  which  was  one  shilling  ;  that 
it  was  not  a  common  practice  to  play  for  liquor ; 
that  this  was  always  objected  to  by  the  defend- 
ant when  he  knew  it  ;  and  he  had  interfered 
and  prevented  it ;  that  there  was  no  bar  kept 
in  the  billiard  room  ;  and  the  playing  occa- 
sioned no  disturbance,  the  game  being  a  quiet 
one.  There  was  a  bar  kept  in  a  grocery  two 
stories  below,  but  the  defendant  was  not  inter- 
ested in  it  ;  though  he  occasionally  brought  up 
liquor,  on  request,  for  the  players.  Persons 
under  18  years  of  age  were  not  allowed  to  play, 
and  11  o'clock  P.  M.  was  the  regular  hour  of 
closing.  More  or  less  persons  resorted  to  the 
tables  each  day,  when  they  necessarily  went 
through  the  store. 

The  court  below  charged  against  the  defend- 
ant, but  suspended  judgment,  with  a  view  to 
obtain  the  opinion  of  this  court  on  the  above 
case,  whether  the  facts  constituted  a  nuisance 
at  common  law. 

Mr.  P.  Bronson,  for  the  defendant,  denied 
that  the  facts  made  out  a  nuisance.  He  admit- 
ted that  a  common  gaming  house  was  indict- 
able as  a  public  nuisance  (4B1.  Com.,  166, 167), 
because  it  is  an  offense  against  the  public.  Itr 
is  doing  a  thing  which  annoys  people  generally. 
(4  Burn.  J.,  418.)  But  he  insisted  that  merely 
playing  for  sport,  is  not  gaming  within  the 
meaning  of  the  law.  This  *is  an  indict-  [*14O 
ment  founded  on  the  common  law.  It  cannot 
be  supported  by  the  statute  which  declares  a 
tavern-keeper  guilty  of  nuisance  in  merely 
keeping  a  billiard  table.  (1  R.  L.,  178.)  The 
common  law  declares  that  playing  even  at 
cards,  dice  or  other  game  of  chance,  merely 
for  the  purpose  of  recreation,  and  the  better  to 
fit  a  person  for  business,  and  without  any  view 
to  inordinate  gain,  is  innocent.  (Bac.  Abr., 
Gaming  ;  2  Chit.  Cr.  L.,  436,  note.)  If  this  be- 
so  as  to  games  of  chance,  a  fortiori  is  it  so  as  to 
billiards,  which  is  a  game  of  skill?  The  prin- 
ciple on  which  common  gaming  houses  are  de- 
clared public  nuisances  is,  that  they  tempt  to- 
idleness ;  and  are  apt  to  draw  together  great 
numbers  of  disorderly  persons,  which  cannot 
but  be  inconvenient  for  the  neighborhood. 
(Bac.  Abr.,  Gaming.)  The  mere  playing  at 
billiards,  or  any  game  of  skill,  can  have  no 
such  tendency.  The  prosecutor  should  have 
proved  that  gaming  was  practiced  at  these  ta- 
bles, or  else  that  there  were  such  noises  and 
disturbances  as  to  annoy  the  neighborhood. 
These  would  render  any  place  a  nuisance. 

Mr.  Talcott,  Atty-Gen.,  contra. 

Curia.  This  was  an  indictment  at  common 
law.  The  Statute  33  Hen.  VIII.,  ch.  9,  sec.  11, 
has  not  been  enacted  in  this  State;  but  if  it  had, 
the  indictment  is  not  founded  upon  any  stat- 
ute ;  and  we  are  only  to  inquire  how  the  mat- 
ter stood  at  common  law.  Keeping  a  gaming 
table  for  one's  profit,  was  made  penal  by  the 
English  statute,  and  a  penalty  of  40s.  imposed. 
This  shows  that  such  an  act  was  not,  in  itself, 
criminal  at  the  common  law.  Something  more- 
must  be  shown.  No  disorderly  conduct  is  in 
this  instance  proved  against  the  defendant.  He 
allowed  no  noises  which  disturbed  the  neigh- 
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borhood,  and  no  betting,  but  discountenanced 
the  most  trifling  wagers.  The  only  fact  upon 
which  the  indictment  can  rest,  is  the  loser  of 
the  rub  paying  for  the  use  of  the  table.  A 
house  kept  even  for  games  of  chance,  conduct- 
ed for  mere  recreation,  is  not  criminal  at  com- 
mon law.  Such  is  not  a  gaming  house  within 
the  common  law  of  nuisance.  (Williams  J., 
141*1  Gaming  *and  Gaming  Houses,  Bac. 
Abr.,  Gaming,  (A).)  Billiards  is  a  game  of  skill 
and,  of  course,  is  further  without  the  law.  It 
may  be  ruinous,  if  parties  bet ;  but  a  billiard 
house  where  no  betting  is  allowed,  and  where 
there  is  no  disturbance,  cannot  be  a  nuisance, 
unless  it  be  a  tavern,  where,  by  statute,  the 
mere  keeping  of  a  table  is  made  so.  Paying 
for  the  table  by  the  rub,  is  not  gaming  within 
the  meaning  of  the  law  which  makes  the  house 
a  nuisance.  Here  is  hardly  a  shadow  of  gain  by 
either  party.  Illegal  gaming  implies  gain  and 
loss  between  the  parties  by  betting,  such  as 
would  excite  a  spirit  of  cupidity.  Experience 
having  shown  that  this  leads  to  idleness  and 
waste,  riot  and  intemperance,  the  common  law 
has  wisely  pronounced  it  pernicious  ;  and  con- 
demned the  gambling  house  as  a  common  nui- 
sance. (1  Hawk.  P.  C.,  ch.  75,  sec.  6;  10  Mod., 
336.)  The  case  before  us  does  not  come  with- 
in the  principle,  and  we  are  of  opinion  that  the 
indictment  was  not  sustained  by  the  proof. 

Criticised-5  Hill,  135. 

Cited  in-3  Den.,  102:  81  N.  Y.,  539;  28  How.  Pr., 
248 :  45  Am.  Dec.,  450 ;  33  N.  J.  L.,  165 ;  50  Ind.,  181 ; 
75  Ind.,  587. 


BURLINGAME  v.  BURLINGAME. 

Slander — Prosecution  for  Felony — Discharge — 
Action  for  Malicious  Prosecution,  not  Sustained. 

Where  one  prosecuted  for  felony  before  a  justice, 
and  swore  to  the  felony  on  the  examination ;  and 
the  accused  went  into  his  defense,  the  scope  of 
which  was  to  show  that  the  prosecutor  was  mistak- 
en in  his  testimony,  and  the  justice  discharged  the 
accused ;  held,  that  an  action  for  malicious  prose- 
cution would  not  lie,  the  testimony  of  the  prose- 
cutor making  out  probable  cause. 

The  prosecutor  stated  the  crime  and  its  circum- 
stances, before  the  prosecution,  to  a  constable  con- 
fidentially, informing  him  that  he  should  prosecute, 
and  wished  him  to  serve  the  process.  Held,  that  this 
was  slander,  and  not  excused  by  the  circumstances. 
He  also  after  the  examination  before  the  justice.and 
acquittal  of  the  accused,  repeated  his  testimony  be- 
fore the  justice,  and  urged  its  truth  to  several  per- 
sons who  were  present  at  the  examination,  insisting 
that  the  crime  charged  had  been  committed.  Held, 
slander,  and  not  excusable  because  spoken  to  per- 
sons so  present. 

SLANDER  and  malicious  prosecution,  tried 
at  the  Chenango  Circuit,  in  July,  1826,  be- 
fore Nelson,  Circuit  J. 

The  alleged  slander  was  set  forth  in  the  first 
two  counts  of  the  declaration,  and  the  mali- 
cious prosecution  in  the  third  ;  and  were  for 
charging  the  plaintiff  with  the  crime  against 
nature  by  a  connection  with  the  defendant's 
cow.  It  was  proved  by  Anderson  Crandall,  a 
witness  for  the  plaintiff,  that  he,  being  at  the 
defendant's  house,  the  defendant,  about  80 
years  of  age,  said  he  had  something  to  tell 
142*]  *Crandall  in  private,  and  they  being 
alone  in  a  room,  the  defendant  stated  the 
plaintiff's  connection  with  the  cow,  in  the  win- 
ter of  1823.  detailing  the  circumstances,  adding 
that  if  his  (the  defendant's)  oath  was  allowed, 
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he  calculated  to  send  the  plaintiff  to  the  State 
Prison  ;  that  he  had  told  it  to  two  others,  and 
counseled  with  them  ;  and  should  want  Cran- 
dall, who  was  a  constable,  to  serve  the  process; 
but  the  process  was  never  brought  to  him. 
The  defendant  urged  him  not  to  tell  until  aft- 
er the  trial,  as  the  plaintiff  might  run  away  if 
he  heard  of  it. 

The  plaintiff  also  proved  that  Mar.  7,  1825, 
the  defendant  caused  a  warrant  against  the 
plaintiff  to  be  issued  on  the  defendant's  oath, 
by  a  justice,  upon  which,  the  plaintiff  being 
arrested  and  brought  before  the  justice,  the 
defendant  was  sworn,  and  testified  circumstan- 
tially to  the  commission  of  the  crime.  The 
plaintiff  then  went  into  his  defense,  which  con- 
sisted of  proof  to  show  that  the  defendant  was 
very  infirm  at  the  time  he  alleged  the  offense  to 
have  been  committed  ;  that  he  was  weak  and 
nearly  blind,  forgetful,  and  his  mind  very 
much  impaired  by  age,  so  that  he  was  liable  to 
be  deceived,  and  could  not  distinguish  as  to 
what  he  had  sworn  at  the  distance  he  repre- 
sented himself  as  standing.  The  defense  occu- 
pied 3  or  4  hours,  and  counsel  summed  up  on 
the  part  of  the  accused,  who  was  then  dis- 
charged by  the  justice. 

The  plaintiff  also  proved  that  after  the  ac- 
quittal, the  defendant  insisted  to  several  per-  » 
sons  who  were  present  at  the  hearing  before  I 
the  magistrate,  that  though  the  plaintiff  had 
been  acquitted,  the  charge,  and  what  he  had 
sworn,  were  true,  and  threatened  further  pro- 
ceedings. 

The  judge  decided  that  calling  witnesses  and 
going  fully  into  the  defense  was  an  admission 
of  probable  cause,  and  that  the  count  for  a 
malicious  prosecution  was  not  sustained.  He 
said  his  mind  was  also  influenced,  on  this 
point,  by  the  circumstance  that  the  defendant 
was  in  his  second  childhood.  As  to  the  counts 
for  slander,  he  decided  that  all  the  declarations 
proved  to  have  been  uttered  previous  to  the 
prosecution  were  made  in  confidence,  and  pre- 
paratory *to  the  complaint,  and  were  [*143 
so  connected  with  it  that  no  action  could  be 
sustained  on  them ;  and  that  they  must  follow 
that  branch  of  the  suit  which  related  to  a  mali- 
cious prosecution.  And  as  to  declarations  aft- 
er the  examination  before  the  justice,  he  de- 
cided that  hearers  having  attended  the  exam- 
ination, and  heard  the  defendant's  testimony 
there,  repeating  the  same  charge  to  them  was 
not  actionable.  And  he  nonsuited  the  plaint- 
iff upon  all  the  counts. 

Mr.  J.  A.  Cottier  now  moved  to  set  aside  tuje 
nonsuit,  and  for  a  new  trial.  He  denied  tjiat 
merely  going  into  the  defense  could  be.  con- 
sidered an  admission  of  probable  cause.  'Such 
a  rule  would  protect  the  defendant,  evefi 'if'Jie 
had  perjured  himself.  The  perjury  coul.ctnbt 
be  shown  without  a  full  defense.  .TK' 
will  not  put  the  accused  to  an  electMP  e 
to  submit  upon  false  testimony  or  Jose  jn| 
tion.  He  cited  2  Phil.  Ev.,  112 ;  1  yT. 

There  was  no  right  to  make  afty^sla 
communication  to  Crandall,  the  cbn'stabje/eyen 
if  he  had  served  the  process;  $ul he  did;not. 
Besides,  the  defendant  had  mentioned  the  cjr- 
cumstances  to  two  others,  ana  Repeated  them 
after  the  examination.  The  question  wliethe.r 
confidential  and,  therefore", 
should  have,  at  least, 
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•{3  Johns..  180.)  It  matters  not  that  the  com- 
munications were  to  persons  who  attended  the 
•examination.  The  argument  is  that  the  charge 
may  'be  repeated  as  long  as  anybody  can  be 
found  who  has  attended  a  trial  and  acquittal. 
It  cannot  be  that  the  defendant  was  protected 
in  speaking,  except  as  a  witness,  or  on  his  com- 
plaint to  the  officer  before  whom  the  inquiry 
*was to  be  conducted.  (1  Esp.,226;  1  Maule 
&  S.,  273,  282;  2  Phil.'Ev.,  107,  109.)  Sup- 
pose the  repetition  of  the  charge  out  of  court 
had  been  by  counsel  employed  for  the  prose- 
•cution,  is  there  a  doubt  that  it  would  be  deemed 
slander  ?  It  would  be  so  because  repeated 
•without  necessity. 

144*]  *3fr.  L.  Clark,  contra.  Here  was  no 
semblance  of  a  malicious  prosecution.  There 
was  no  attempt  to  impeach  the  defendant's 
moral  credibility.  The  evidence  merely  went 
to  show  that  he  must  have  been  mistaken, 
which  was  consistent  with  the  most  complete 
innocence.  The  judge  did  not  confine  him- 
self to  the  ground  that  a  defense  was  gone  into 
before  the  justice,  but  adverted  to  the  state  of 
second  childhood  in  which  this  defendant  was 
proved  to  be.  The  charge  abundantly  appears 
to  have  been  a  case  of  honest  mistake,  instead 
of  malice  and  want  of  probable  cause.  Malice 
|  alone  is  not  sufficient ;  3  Esp.,  7 ;  9  East,  261 ; 
and  the  defendant's  evidence  before  the  justice 
shows  probable  cause. 

As  to  the  slander  ;  a  man  has  a  right  to  con- 
fer with  his  neighbors  about  prosecuting  for  a 
felony  which  has  been  committed,  and  this  de- 
fendant did  no  more.  The  declarations  subse- 
quent to  the  examination  were  no  more  than 
a  denial  that  the  defendant  had  sworn  falsely; 
and  that,  too,  in  the  presence  of  those  only 
who  attended  the  examination.  To  them  it 
was  a  mere  repetition  of  what  he  had  said  in 
court.  It  was  communicating  nothing  new, 
nor  anything  so  strongly  as  the  hearers  had 
witnessed  before,  when  the  defendant  spoke 
under  oath.  He  cited  Wh.  Selw.,965 ;  4  Co., 
16  a;  Cro.  Eliz.,  502;  2  Salk.,  696,  to  show 
that  where  the  case  is  such  that  no  damage 
can  be  received  by  the  charge,  an  action  does 
not  lie,  likening  it  to  a  charge  which  is  not  ac- 
tionable in  itself,  though  it  be  morally  slan- 
derous. 

Curia,  per  WOODWORTH,  J.  On  the  count 
for  a  malicious  prosecution,  I  think  the  action 
cannot  be  sustained.  We  cannot  say  there  was 
a  want  of  probable  cause,  although  it  may  sat- 
isfactorily appear  that  the  defendant,  owing 
to  defective  sight,  advanced  age  and  bodily 
infirmity,  was  mistaken.  There  is  no  suffi- 
cient reason  for  believing  that  he  was  not  per- 
suaded of  the  truth  of  the  facts  related  by  him 
under  oath  ;  and  though  the  plaintiff  was  ac- 
quitted, it  is  possible  the  defendant  may  have 
been  correct.  At  any  rate,  his  statement  may 
be  considered  as  probable  cause. 
1 45*]  *The  counts  for  slander  were  sup- 
ported. Laying  aside  all  the  defendant  said 
on  his  applications,  and  his  communications 
respecting  the  commencement  of  a  criminal 
prosecution,  there  was  evidence  sufficient  to 
maintain  the  action.  Before  the  prosecution 
was  instituted,  the  defendant  made  the  charge 
to  Anderson  Crandall.  That  does  not  appear 
to  have  been  in  the  way  of  consultation.  The 
defendant  merely  said  he  should  want  Cran- 
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d»n,  who  was  a  constable,  to  serve  the  proc- 
ess ;  but  it  was  not  delivered  to  him.  If,  by 
adding  such  a  remark,  the  defendant  is  to  be 
protected  in  speaking  the  slanderous  words,  I 
apprehend  it  would  introduce  a  principle  not 
heretofore  recognized  by  the  law.  He  also 
uttered  the  slander  after  the  acquittal.  He  did 
this  at  hfo  peril.  If  A  prefers  a  criminal  charge 
against  B,  on  oath,  and  B  is  acquitted,  and 
afterwards  A  reiterates  the  charge,  he  has  no 
privilege  beyond  that  of  any  other  perse*  who 
utters  a  slander.  He  is  bound  to  justify,  or 
abide  the  consequences.  After  an  acquittal, 
it  would  seem  to  be  manifestly  unjust  to  per- 
mit an  accuser  to  repeat  the  same  slander  with 
impunity.  Silence  on  his  part  should  be  ob- 
served, unless  he  be  willing  to  assume  proof 
that  his  words  are  true.  Whether  the  words 
were  uttered  in  the  hearing  of  persons  who 
attended  the  trial,  or  of  others  who  were  ab- 
sent, does  not.  in  my  view,  make  any  differ- 
ence. Though  made  to  the  former,  it  is  cer- 
tainly calculated  to  injure.  If  there  be  any 
difference,  it  is  only  in  degree.  It  is  an  at- 
tempt to  fix  guilt  on  the  accused  after  he  has 
been  legally  declared  innocent.  The  hearer 
who  may  have  retired  from  the  trial  under 
favorable  impressions  towards  the  accused  is 
still  liable  to  be  operated  on  by  an  accuser  who 
persists  in  the  charge,  and  goes  into  a  detail 
of  circumstances  to  impress  its  truth  on  the 
mind.  The  law  does  not  afford  any  special 
protection  in  such  cases. 

The  nonsuit  must  be  set  aside,  and  a  new 
trial  granted,  with  costs  to  abide  the  event  of 
the  suit. 

Rule  accordingly. 

Cited  in- 2  Wend.,  426;  56  N.  Y..  456;  4  Hun,  391 ; 
48  Barb.,  42;  3  T.  &  C..  265;  6  T.  &  C.,  667;  31  Am. 
Dec.,  221  (9  N.  H.,  34). 


*LANSING  v.  SMITH  ET  AL.  [*146 

Constitutional  Law — Statute  Authorising  Con- 
struction of  Baiin  in  the  Hudson  River  at 
Albany,  whereby  Docks,  &c.,  Belonging  to 
Individuals  were  Injured,  does  not  Impair 
Obligation  of  Contracts,  or  Take  Private  Prop- 
erty without  Just  Compensation  —  Parties  — 
When  Private  Action  Lies  for  Public  Nui- 
sance. 

The  Statute,  seas.  46,  ch.  Ill,  authorizing  the  con- 
struction of  a  Basin  in  the  Hudson  River,  in  the 


NOTE. — Constitutional  law  —  Eminent  domain  — 
What  does  not  amount  to  a  taking  of  private  party. 

The  consequential  injury  to  private  property  arising 
from  a  proper  exercise  of  the  power  to  make  and 
improve  roads,  streets,  rivers  and  harbors  for  the 
public  good,  does  not  amount  to  a  taking  of  such 
property.  No  action  lies  for  damages.  Gould  v. 
H.  R.  R.  R.  Co.,  12  Barb.,  16 ;  6  N.  Y.,  522 ;  Radcliff  v. 
Mayor.  4  N.  Y..  196;  People  v.  Kerr,  27  N.  Y.,  188; 
Fearing  v.  Irwin,  55  N.  Y.,  486  ;  Matter  of  Furman 
v.  Street,  17  Wend.,  649 ;  Graves  v.  Otis,  2  Hill.  466 ; 
Wilson  v.  Mayor,  1  Den.,  595 :  Shrunk  v.  Schuykill 
Nav.  Co.,  14  Serg.  &  R.,  71 ;  Zimmerman  v.  Union 
Canal  Co.,  1  Watte.  &  S.,  846 ;  Richardson  v.  Vt.  C.  R. 
R.  Co.,  25  Vt.,  465 ;  Kennett's  Petition,  24  N.  H.,  139 ; 
Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  St.,  21 ;  Rail- 
road Co.  v.  Richmond,  96  U.  S.,  521 ;  Transportation 
Co.  v.  Chicago,  99  U.  S.,:635;  Smith  v.  Washington, 
61  U.  S.  (20  How.),  135 :  Green  v.  Swift,  47  Cal.,  536. 
For  limitations  of  this  doctrine,  see  Pumpelly  v. 
Green  Bay,  &c.,  Co.,  80  U.  S.  (13  Wall.),  166, 180;  Ari- 
mond  v.  Green  Bay,  &c..  Co.,  31  Wis.,  316 ;  Aurora  v. 
Reed.  57  111..  29 ;  11  Am.  Rep.,  1.  See,  also.  Eaton  v. 
B.  C.  &  M.,  R.  R.  Co.,  51  N.  H.,  504;  Matter  of  Furman 
Street,  17  Wend.,  649,  note;  Cooley  Con.  Llm.  (5th  ed.), 
pp.  670,  705,  and.numerous  authorities  there  cited. 
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City  of  Albany,  and  erections,  whereby  the  docks, 
&c.,  owned  by  individuals  above,  were  rendered  in- 
accessible, or  less  easily  approached  by  vessels,  &c., 
and,  therefore,  much  depreciated  in  value,  though 
it  provided  no  compensation  for  such  a  conse- 
quence, is  not  unconstitutional,  either  as  taking 
private  property  for  public  'use  without  just  com- 
pensation, or  impairing:  tbe  obligation  of  contracts. 

This  not  being  a  direct  invasion  of  private  prop- 
erty, but  remote  and  consequential  merely,  and 
arising:  from  a  public  improvement,  the  injury  is 
one  to  which  individuals  must  submit  as  the  price 
of  the  social  compact ;  and,  in  the  eye  of  the  law, 
the  injury  is  damnum  dbsgue  injuria. 

The  erection  of  temporary  bridges  running  from 
the  main  land,  for  the  purpose  of  conveying  dirt 
and  other  materials  to  be  used  in  forming  a  pier  for 
the  basin  and  the  sloop  lock,  were  authorized  by 
the  statute. 

But  if  erections  working  a  common  injury  to  the 
owners  of  docks,  &c.,  above,  were  unauthorized  by 
the  statute,  yet  no  action  would  lie  at  the  suit  of  an 
individual,  though  he  should  show  his  share  of  the 
common  injury  to  be  greater  than  that  of  others ; 
for  the  Hudson,  at  the  place,  being  a  public  high- 
way, some  injury  from  the  erections  peculiar  and 
personal  to  the  party  is  necessary  to  sustain  the 
action. 

The  injury  being  common  to  a  large  class  of  the 
community,  it  is  the  subject  of  indictment  only  as 
a  common  nuisance. 

The  authorities  distinguishing  what  is  such  an 
injury  peculiar  and  personal  to  the  party,  as  will 
sustain  a  private  action  for  a  public  nuisance,  cited, 
considered,  and  applied.  Per  Sutherland,  J.,  deliv- 
ering the  opinion  of  the  court. 

Citations— N.  Y.  Const.,  art.  7,  sec.  7 ;  Act,  sess. 
46,  ch.  Ill;  2B1.  Com.,  219,  220;  19  Johns.,  223 ;  Co. 
Inst..  56  a;  5  Co.,  72;  9  Co.,  112;  3  Mod.,  289;  T. 
Jones,  156;  Willis.  71,  74 ;  Ld.  Raym.,  486;  Crock. 
Ch.,  510 ;  Cro.  Eliz.,  664;  12  Mod.,  263;  1  Esp.  N.  P., 
148 ;  4  Maule  &  S.,  101 ;  2  Bing.,  263 ;  1  Binn.,  463. 

/^1 ASE  against  the  acting  commissioners  under 
w  the  Statute,  sess.  46,  ch.  Ill,  for  erecting 
the  Albany  Basin,  by  which  the  plaintiff  al- 
leged he  was  injured ;  tried  at  the  Albany  Cir- 
cuit, Feb.  7,  1826,  before  Duer,  Circuit  J. 

The  plaintiff  was  nonsuited  by  the  judge, 
who  sealed  a  bill  of  exceptions  presenting  the 
grounds  of  the  nonsuit,  which,  with  the  facts 
of  the  case,  will  be  found  stated  in  the  opinion 
of  the  court. 

A  motion  was  made  upon  this  bill  to  set 
aside  the  nonsuit,  and  for  a  new  trial. 

Messrs.  S.  M.  Hopkins  and  /.  W.  Cushman, 
for  the  motion. 

Mr.  Talcott,A.tty-Gren.  ,and  Mr.  J.King,  contra. 

Curia,  per  SUTHERLAND,  J,  Three  ques- 
tions arise  upon  this  bill  of  exceptions : 

1.  Is  the  Act  of  Apr.  5,  1823,  "authorizing 
the  construction  of  a  Basin  in  the«  City  of  Al- 
bany, at  the  termination  of  the  Erie  and  Cham- 
plain  Canals,"  constitutional,? 

2.  Was  the  erection  of  the  temporary  bridges 
and  the  sloop  lock,  of  which  the  plaintiff  com- 
plains, authorized  by  that  Act  ?    And, 
147*]     *3.     Admitting  the  Act  to  be  uncon- 
stitutional, or  the  erections  complained  of  to  be 
unauthorized  by  it,  is  the  injury  to  the  plaint- 
iff of  such  a  nature  as  will  enable  him,  under 
the  circumstances  disclosed  in  the  case,  to  sus- 
tain this  action  ? 

The  Act  is  said  to  be  unconstitutional  on  two 
grounds:  1.  As  violating  the  7th  section  of  the 
7th  article  of  our  State  Constitution,  by  which 
it  is  declared,  "  that  private  property  shall  not 
be  taken  for  public  use,  without  just  compen- 
sation ; "  and  2.  As  repugnant  to  the  10th  sec- 
tion of  the  1st  article  of  the  Constitution  of  the 
U.  S.,  which  ordains,  "  that  no  State  shall  pass 
any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts." 
COWKN  8. 


Both  these  objections  are  founded  upon  the 
rights  which  are  supposed  to  have  been  ac- 
quired by  Walter  Quackenbush,  under  the 
grant  from  the  State,  of  Sept.  21, 1804,  of  the 
land  then  under  water.upon  which  the  plaintiff's 
dock  was  subsequently  erected.  The  patent 
particularly  describes  the  lot  intended  to  be 
granted,  and  conveys  it,  "with  all  and  singu- 
lar the  rights,hereditaments  and  appurtenances 
to  the  same  belonging, or  in  anywise  appertain- 
ing." It  is  conceded  by  the  plaintiff,  that  no 
part  of  the  land  thus  granted  to  Quackenbush 
had  been  taken  or  encroached  upon  in  the  erec- 
tion or  continuance  of  the  pier.  But  it  is 
contended  that  the  beneficial  enjoyment  of  his 
dock  has  been  essentially  impaired  by  that  op- 
eration ;  and  that  Quackenbush  acquired,  as 
appurtenant  to  his  grant,  a  right  of  way  by 
water  to  and  from  his  dock  ;  and  also  a  right 
to  have  the  water  of  the  river  flow  along  the 
premises  conveyed,  in  its  natural  course,  un- 
diverted and  undiminished.  That  the  grant 
from  the  State  constituted  a  contract  between 
the  State  and  Quackenbush,  the  obligation  of 
which  has  been  impaired  by  the  Pier  Act  in 
these  essential  particulars. 

The  Act,  sess.  46,  ch.  Ill,  provides  cornpen 
sation  for  the  only  direct  injury  which  it  con- 
templated as  likely  to  accrue  to  the  owners  of 
the  adjacent  land  from  the  erection  of  the  pier.  . 
The  operation  did  not  require  that  the  adjacent 
*lands  should  betaken,  orpermanently[*148 
occupied.  But  it  was  supposed  that  those  lands 
might  be  overflowed  by  reason  of  the  erection 
of  the  pier  and  lock  ;  and  the  llth  section  of 
the  Act  accordingly  directs  the  manner  in 
which  the  extent  of  such  injury  may  by  ascer- 
tained, and  provides  a  fund  for  its  payment. 
Any  interference  with  the  corporate  rights  of 
the  City  of  Albany  is  also  effectually  guarded 
against  by  the  12th  section  of  the  bill,  which 
declares,  that  unless  the  Corporation  shall  file 
their  consent  to  the  bill,  within  sixty  days  aft- 
er the  passing  of  the  same,  with  the  Secretary 
of  State,  it  shall  be  void. 

So  far,  therefore,  as  it  depends  upon  the  di- 
rect and  positive  provisions  of  the  Act,  the 
Legislature  have  evinced  a  studious  desire  to 
avoid  all  interference  with  vested  rights,  and 
to  make  ample  compensation  for  any  injury 
which  might  accrue  to  private  property. 

If  the  Act  be  unconstitutional,  it  must  be  on 
the  ground  that  the  plaintiff  had,  either  at  com 
mon  law,  as  owner  of  the  adjacent  soil,  or  by 
virtue  of  the  patent  from  the  State  to  Quack- 
enbush, for  the  land  under  water  opposite  to 
the  shore,  a  claim  to  the  natural  flow  of  the 
river,  with  which  the  State  had  no  right  to  in- 
terfere by  any  erections  in  the  bed  of  the  river, 
or  in  any  other  manner.  This  proposition  ap 
pears  to  the  court  too  extravagant  to  be  seri- 
ously maintained.  It  denies  to  the  State  the 
power  of  improving  the  navigation  of  the  river 
by  dams,  or  any  other  erections,  which  must 
affect  the  natural  flow  of  the  stream,  without 
the  consent  of  all  the  proprietors  of  the  adja- 
cent shore  within  the  remotest  limits  which 
may  be  affected  by  the  operation.  Every  new 
dock  which  is  erected  partially  diverts  the  nat- 
ural course  of  the  stream,  and  upon  the  prin- 
ciple contended  for  by  the  plaintiff  .violates  the 
rights  of  all  the  proprietors  of  docks  below  it. 

The  right  of  the  plaintiff  to  navigate  to  and 

341 


148 


SUPREME  COURT,  STATE  OP  NEW  YORK 


1828 


from  his  dock,  is  not  denied.  All  that  is  con- 
tended for  on  the  part  of  the  defendants  is, 
that  the  mode  in  which  that  right  is  to  be  ex- 
ercised, is  subject  to  be  controlled  and  regulat- 
ed by  the  Legislature,  as,  in  their  judgment, 
the  interest  and  convenience  of  the  public  may 
149*J  require.  In  all  such  "regulations,  a  due 
regard  is  undoubtedly  to  be  paid  to  the  interest 
of  individuals.  But  every  great  public  improve- 
ment must,  almost  of  necessity,  more  or  less 
affect  individual  convenience  and  property ; 
and  where  the  injury  sustained  is  remote  and 
consequential,  it  is  damnum  absque  injuria,  and 
is  to  be  borne  as  a  part  of  the  price  to  be  paid 
for  the  advantages  of  the  social  condition.  This 
is  founded  upon  the  principle  that  the  general 
good  is  to  prevail  over  partial  individual  con- 
venience. If  the  patent  to  Quackenbush  is  to 
be  considered  as  a  contract  between  him  and 
the  State,  it  is  not  perceived  that  its  obligation 
is  violated  by  the  Act  in  question.  There  was 
no  implied  promise  on  the  part  of  the  State, 
as  seems  to  be  supposed  by  the  counsel  for  the 
plaintiff,  not  to  erect,  nor  afford  facilities  to 
others  for  erecting  rival  establishments,  like 
the  pier,  with  greater  ad  vantages  for  the  trans- 
action of  business,  than  were  possessed  by  the 
docks  on  the  main  land.  The  granting  of  a 
part  of  the  land  which  belonged  to  them  under 
water,  could  afford  no  foundation  for  the  in- 
ference that  they  intended  in  any  manner  to 
restrict  or  impair  their  right  to  dispose  of  or 
improve  the  residue. 

We  are,  therefore,  of  opinion  that  there  is 
no  foundation  for  the  constitutional  objections 
which  have  been  raised  to  the  Act  in  question. 

But  admitting  the  Act  to  be  constitutional, 
it  is  contended  that  it  did  not  authorize  the 
erection  of  the  temporary  bridges. 

The  provisions  of  the  Act  are  general.     It 

gives  no  particular  directions  as  to  the  manner 
i  which  the  pier  is  to  be  constructed.  It  is  to 
extend  from  the  State  Arsenal  dock,  to  a  point 
opposite  to  Hodge's  dock,  in  the  line  of  Ham- 
ilton St.  The  Board  of  Commissioners  are  au- 
thorized to  raise  the  requisite  funds  by  sub- 
scription, and  to  adopt  all  such  measures  as 
they  may  deem  necessary  and  proper,  for  the 
attainment  of  the  object  contemplated  by  the 
Act.  Whether  the  pier  is  to  be  constructed  of 
stone,  or  of  wood  and  earth,  and  how  the  mate- 
rials used  are  to  be  brought  where  they  are  re- 
quired, whether  by  land  or  by  water,  is  left  en- 
tirely to  the  discretion  of  the  Commissioners, 
15O*]*under  the  general  provision  which  has 
already  been  stated.  Although  the  funds  for 
this  operation  are  to  be  raised,  in  the  first  in- 
stance, by  individual  subscription,  yet  the 
whole  Act  contemplates  it  as  a  public  work, 
not  only  extremely  beneficial  to  the  trade  of 
the  City  of  Albany,  but  a  great  accomodation 
to  the  public  at  large.  The  9th  section  of  the 
Act  treats  it  as  an  extension,  or  part  of  the 
great  canal,  and  directs  the  Canal  Commission- 
ers to  charge  tolls  on  all  canal  boats,  craft,  and 
lumber,  which  shall  enter  into  the  basin  from 
the  canal,  or  which  shall  leave  the  basin  for 
transportation  on  the  canal,  computing  the  en- 
tire length  of  the  basin,  in  the  same  manner  as 
if  it  were  part  of  the  canal.  And  the  10th  sec- 
tion provides  that  the  grant  of  the  land  under 
water,  on  which  the  pier  is  to  be  erected,  shall 
be  made  on  condition,  that  if  the  Legislature 


shall,  within  five  years,  make  pro  vision  by  law, 
for  the  repayment  of  the  amount  expended,  in 
erecting  the  mole  or  pier,  &c. ,  then  Ihe  grant 
is  to  be  absolutely  void,  and  the  whole  proper- 
ty of  course  to  vest  in  the  State. 

The  construction  of  the  pier,  then,  was  not  a 
mere  private  operation,  in  which  the  public 
had  only  a  remote  and  consequential  interest. 
It  was  essentially  a  public  work  ;  and  the  law 
which  authorized  its  erection,  is  to  be  liberally 
construed,  when  the  acts  of  the  Commissioners, 
who  may  be  considered  as  public  agents,  in 
carrying  it  into  effect,  are  called  in  question. 

It  appears  from  the  evidence  in  this  case, 
that  the  temporary  bridges  were  erected  for  the 
purpose  of  carrying  the  dirt  to  the  pier,  with 
which  it  was  filled  in  ;  and  that  the  filling  in 
was  effected  by  means  of  the  bridges  for  25  per 
cent,  less  than  it  would  have  cost  without 
them. 

'It  is  to  be  borne  in  mind  that  the  bridges  did 
not  encroach  upon  the  plaintiff's  property ; 
that  they  were  temporary  erections  ;  and  that 
the  only  injury  of  which  the  plaintiff  complains 
is,  that  while  the  bridges  remained,  his  wharf 
could  not  be  approached  by  sloops  and  steam- 
boats. The  damage  of  the  plaintiff,  if  any, 
was  not  direct,  but  remote  and  consequential. 

*Under  all  the  circumstances  of  the  [*151 
case,  we  are  of  opinion  that  the  bridges  were  a 
proper  and  necessary  means  for  carrying  into 
effect  the  object  of  the  Legislature,  within  the 
true  intent  and  spirit  of  the  Act;  that  the  in- 
convenience, if  any,  experienced  by  the  plaint- 
iff, was  one  of  the  ordinary  and  almost  inev- 
itable consequences  which  result,  not  only 
from  public  but  private  improvements,  to  the 
owners  of  contiguous  property;  that  where 
those  inconveniences  are  consequential,  slight 
and  temporary,  it  is  damnum  absque  injuria, 
for  which  no  action  can  be  sustained.  The 
case  at  bar  is,  in  principle,  strongly  analogous 
to  that  put  by  the  counsel  for  the  defendants, 
of  the  injury  or  inconvenience  sustained  by  the 
proprietor  of  a  store,  from  the  erection  of  a 
new  building  on  the  adjacent  lot.  The  sidewalk 
is  broken  up,  the  street  is  obstructed  and  the 
approach  to  the  store  rendered  inconvenient, 
if  not  dangerous,  for  carriages.  The  lime  and 
!  sand  and  dust  from  the  building  are  blown  into 
the  store,  and  customers  are  deterred  by  all 
these  circumstances  from  frequenting  it.  But 
an  action,  I  appprehend,  has  never  been  sus- 
tained or  brought  for  such  an  injury.  And  yet 
it  could  not  be  justified  on  the  ground  of  strict 
necessity.  The  brick  and  stone  and  timber 
might  have  been  brought  as  they  were  required 
to  be  used,  and  the  mortar  might  have  been 
compounded  elsewhere. 

But  if  the  erections  complained  of  were  un- 
authorized, we  are  still  of  opinion  that  the 
plaintiff  has  shown  no  injury  resulting  from 
them.which  will  enable  him  to  sustain  this  ac- 
tion; that  they  are  common  nuisances,  for 
which  no  private  action  can  be  maintained. 

The  general  principle  is  not  disputed,  that 
for  a  common  nuisance,  an  action  cannot  be 
sustained,  except  by  a  person  who  has  suffered 
some  special  damage.  The  law  gives  no  pri- 
vate remedy  except  for  a  private  wrong.  So 
long,  therefore,  as  a  nuisance  affects  only  the 
public  at  large,  it  is  to  be  redressed  by  indict- 
ment only;  because  the  damage  being  common 
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to  all,  no  one  can  assign  his  particular  propor- 
tion of  it;  and  if  he  could,  it  would  operate 
most  oppressively,  and  be  against  public  pol- 
152*]  icy,  to  suffer  the  Multiplicity  of  ac 
tions  which  might  result  from  it.  (3  Bl.  Com., 
219,  220.) 

But  although  this  general  rule  is  admitted, 
the  nature  and  extent  of  the  private  injury  re- 
sulting from  a  public  nuisance,  which  will  au- 
thorize and  sustain  a  private  action,  has  been 
the  subject  of  various  and  discordant  opin- 
ions. 

That  the  obstructions  of  which  the  plaintiff 
•complains,  if  illegal,  constitute  a  common  or 
public,  as  distinguished  from  private  nuisance, 
it  appears  to  me  there  can  be  no  doubt. 

The  right  to  navigate  that  portion  of  the 
Hudson  River  which  is  now  included  within 
the  pier  was  not,  previous  to  the  erection  of 
the  pier,  peculiar  to  the  owners  of  property  ly- 
ing on  the  adjacent  shore.  It  was  a  right  com- 
mon to  all  the  citizens  of  the  State,  founded 
on  the  fact  that  the  Hudson  River  was  a  public 
navigable  stream  and,  as  such,  a  common  high- 
way which  all  had  a  right  to  traverse.  Sup- 
pose, for  a  moment,  that  these  erections  had 
been  made  by  an  individual,  without  the  color 
of  authority  from  the  Legislature;  can  there  be 
a  question  that  they  would  have  been  indict- 
able as  a  public  nuisance?  They,  undoubtedly, 
obstruct  the  river,  and  render  a  portion  of  it 
innavigable,  which  no  individual  has  a  right 
to  do  without  the  consent  of  all,  expressed  by 
their  common  representatives.  The  legal  char- 
acter of  the  nuisance  is  not  changed  from  pub- 
lic to  private,  because  its  operation  is  more  in- 
jurious to  a  particular  individual  or  a  class  of 
individuals,  than  to  the  community  at  large. 

A  ditch  dug  in  a  public  highway,  which, 
from  the  local  circumstances  of  the  country,  is 
seldom  or  ever  used  but  by  one  or  more  fam- 
ilies, is  still  a  public  nuisance,  not  because  any 
considerable  portion  of  the  public  is  actually 
affected  by  it,  but  because  it  obstructs  a  pas- 
sage which  all  have  a  right  to  use. 

The  plaintiff,  as  proprietor  of  a  dock  within 
the  basin  is  not  entitled  to  navigate  the  basin 
in  a  manner  different  from  those  who  have  no 
such  local  interest.  He  has,  prima  facie,  a  right 
to  approach  and  depart  from  his  dock,  in  the 
153*]  *ordinary  mode  of  navigation;  and  so 
has  every  sloop  and  boat  upon  the  river;  and 
the  plaintiff's  case  is  distinguished  from  that  of 
the  community  at  large,  in  having  suffered,  as 
he  alleges,  an  extraordinary  damage  peculiar 
to  himself,  in  addition  to  that  which  he  sus- 
tains in  common  with  the  public. 

It  is,  then,  the  case  of  an  individual  com- 
plaining of  an  act,  which,  if  unauthorized,  is 
a  public  nuisance,  seeking  a  private  satisfac- 
tion by  action,  for  the  injury  which  that  nui- 
sance has  produced  to  him  individually;  and  the 
important  question  is,  whether  the  pleadings 
and  the  proofs  bring  this  case  within  the  well 
established  principle,  that  where  a  private  per- 
son suffers  some  extraordinary  damage  beyond 
the  rest  of  the  community,  by  a  public  nui- 
sance, he  shall,  under  certain  circumstances, 
have  a  private  satisfaction  by  action. 

The  foundation  of  every  such  action  is  the 
special  damage.  The  nuisance,  per  se,  gives 
no  cause  of  action.  It  is  strictly  analogous 
to  an  action  of  slander  for  words  not  action- 
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for  the  beating  of  his  servant,  of  a  parent 
for  the  debauching  of  his  daughter.  In  all 
these  cases,  the  gist  of  the  complaint  is  the 
special  damage.  It  is  that,  and  that  alone, 
which  entitles  the  plaintiff  to  recover.  It  is  to 
the  part  of  the  declaration,  therefore,  setting 
out  the  special  damage,  that  we  must  look  to 
ascertain  the  ground  on  which  the  plaintiff 
places  his  action. 

The  first  count  of  the  declaration  alleges  that 
the  plaintiff  was  seised  of  a  dock  or  wharf, 
&c.,  situated  in  the  5th  ward  of  the  City  of 
Albany,  near  to  and  adjoining  the  River  Hud- 
son, &c.,  and  was  entitled  to  a  free  and  unin- 
terrupted navigable  communication  from  and 
along  the  said  wharf  into  the  said  river,  with 
sloops,  &c.f  as  belonging  and  appertaining  to 
the  said  wharf,  &c.  Yet  the  defendant,  well 
knowing  the  premises,  and  with  intent,  &c., 
put  up,  or  caused  to  be  put  up,  and  kept,  contin- 
ued, &c,  a  bridge  across  a  portion  of  the  river, 
particularly  described  in  the  declaration.  By 
means  whereof,  the  plaintiff  was  not  only  de- 
prived of  the  use,  benefit  and  enjoyment  of  his 
*  wharf,  and  of  all  the  profits,  benefits,  [*154 
gains  and  advantages  which  he  otherwise 
would  have  made  by  letting  the  same;  but  was 
also  thereby  hindered  and  prevented  from  sell- 
ing and  disposing  thereof,  and  which  he  other- 
wise might  and  would  have  sold,  for  divers 
large  sums  of  money,  &c. 

The  second  count,  after  stating  that  the 
plaintiff  was  the  owner  of  a  wharf,  &c.,  and 
that  the  defendant  erected  and  continued  a  cer- 
tain other  bridge,  substantially  as  in  the  first 
count,  thus  sets  forth  the  special  damage : 
"and  thereby  the  defendants  have  wrongfully 
and  unjustly  obstructed  the  said  navigable 
communication  to  and  from  the  said  wiiarf, 
and  hindered  and  prevented  the  said  plaintiff 
from  having  and  enjoying  the  same,  so  that 
the  said  plaintiff  could  not  have  and  enjoy  the 
same,  as,  during  all  that  time,  he  otherwise 
would  and  of  right  ought  to  have  done;  but 
was  thereby  hindered  and  prevented  from  so 
doing,  and  wholly  lost  the  use  of  his  said  last 
mentioned  wharf." 

The  third  count,  in  addition  to  the  allegations 
contained  in  the  first  and  second,  also  charges 
the  defendants  with  having  sunk  and  built,  or 
caused  to  be  sunk  and  built,  in  the  river  and 
near  to  the  wharf,  a  certain  mole  or  pier,  to 
which  the  bridge,  &c.,  extended,  &c. :  and  with 
having  continued  and  kept  the  same,  and  there- 
by blocked  up  the  navigable  way  and  communi- 
ication,  so  that  he  could  not  use  and  enjoy  it, 
&c. :  whereby  he,  the  plaintiff,  during  all  that 
time  lost,  and  was  deprived  of  the  use,  benefit 
and  advantage  of  the  wharf,  &c. 

The  fourth  count  is  like  the  third,  except 
that  it  charges  the  defendants  with  the  erec- 
tion of  the  sloop  lock  and  the  continuance  of 
it,  together  with  the  bridge  across  it  to  the 
pier;  and  the  pier  itself:  whereby  the  plaint- 
iff's navigable  communication,  with  his  wharf, 
was  blocked  up,  and  he  was  deprived  of  the 
use,  benefit  and  advantage  of  the  same. 

The  fifth  count  alleges  that  the  plaintiff  was 
seised  of  a  certain  other  dock  or  wharf,  &c., 
and  by  reason  thereof  was  entitled  to  a  free  nav- 
igable communication  to  and  from  his  wharf, 
*into  and  along  the  river,  to  a  dock  or  [*155 
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wharf  in  the  city,  near  to  and  adjoining  the 
river,  called  the  steamboat  dock.  Yet  the  de- 
fendants, well  knowing  the  premises,  &c., 
wrongfully  put  up  or  caused  to  be  put  up,  in 
and  across  a  certain  part  of  the  river,  &c.,  a 
certain  other  lock  or  gate,  with  a  bridge  ap- 
purtenant thereto,  between  the  wharf  of  the 
plaintiff  and  the  dock  called  the  steamboat 
dock,  &c.,  and  then  and  there  wrongfully  shut 
and  fastened  up  the  lock  and  gate  for  a  long 
space  of  time,  &c. ;  whereby  the  plaintiff  was 
and  is  greatly  incommoded,  annoyed  and  dis- 
turbed in  the  possession,  use  and  occupation  of 
his  wharf,  &c. 

The  gravamen  of  all  these  counts  is,  that  by 
means  of  the  bridges,  the  sloop  lock  and  the 
pier,  the  access  to  the  plaintiff's  dock  was  ren- 
dered inconvenient ;  or,  to  vessels  with  masts, 
perhaps,  impracticable,  by  reason  whereof,  the 
plaintiff  could  not  use  his  dock  as  advantage- 
ously as  he  otherwise  might  have  done.  That 
he  lost  the  profits,  benefits  and  gains  which  he 
otherwise  might  have  made,  by  letting  it ;  and 
was  thereby  hindered  and  prevented  from  the 
selling  and  disposing  of  the  dock,  which  he 
otherwise  might  have  done  for  a  large  sum  of 
money. 

The  declaration  contains  no  allegation  that 
the  plaintiff  himself,  or  any  other  person,  was 
ever  actually  hindered  from  approaching  to  or 
departing  from  his  dock,  in  sloops,  brigs,  &c., 
or  that  there  was  ever  any  negotiation  for  the 
letting  or  selling  of  the  dock,  which  failed  in 
consequence  of  the  erections  complained  of.  It 
proceeds  upon  the  ground  of  a  depreciation  in 
the  value  of  the  plaintiff's  wharf,  necessarily 
resulting  from  the  erection  of  the  bridges  and 
the  pier. 

The  proof  is  of  the  same  general  character. 
Dunbar,  Dusenbury  and  Marvin  testify  that 
the  dock  has  always  been  used,  principally,  if 
not  exclusively,  as  a  lumber-yard ;  and  that 
siace  the  erection  of  the  pier,  sloop  lock  and 
bridges,  its  annual  value  has  been  reduced  one 
half.  All  the  witnesses  concur  in  stating  that 
the  water  at  the  plaintiff's  wharf  is  shallow,  so 
that  vessels  cannot  lay  along  side  of  it,  load 
and  unload,  except  in  the  spring  and  fall ;  and 
1 56*]  *that  generally  they  have  to  use  what 
is  called  a  stage,  running  from  the  dock  to  the 
vessel,  for  the  purpose  of  loading.  Marvin 
states,  that  when  he  used  the  plaintiff's  dock, 
it  was  so  difficult  to  get  vessels  loaded  from  it, 
that  he  was  obliged  to  carry  his  lumber  as  far 
down  the  river  as  the  market  in  carts,  and  then 
put  it  on  board  of  sloops. 

John  N.  Quackenbush  testified,  that  since 
the  erection  of  the  pier,  all  the  lumber  brought 
to  Albany  is  piled  upon  it.  That  vessels  with 
lumber  or  hay,  as  they  are  usually  loaded,  can- 
not pass  through  the  lock,  nor  can  the  larger 
steamboats.  But  there  was  no  evidence  that 
any  steamboat  was  ever  at  the  plaintiff's  wharf 
before  the  erection  of  the  pier ;  and  several 
witnesses  expressly  testified  that  they  never 
saw  or  heard  of  one  there. 

The  judge  nonsuited  the  plaintiff,  on  the 
ground  that  the  injury  which  he  had  sustained 
was  merely  consequential,  and  not  direct;  and 
that  the  defendants  were  not  responsible  for 
such  an  injury,  inasmuch  as  they  had  not,  in 
making  the  erections  complained  of,  trans- 
cended the  powers  with  which  they  were 
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clothed  as  Commissioners  by  the  statute  under 
which  they  acted. 

It  must  be  conceded  that  there  is  nothing  in 
the  plaintiff's  case,  so  far  as  he  complains  of 
the  pier  and  the  sloop  lock,  to  distinguish  it 
from  that  of  every  other  owner  of  a  wharf 
within  the  basin  ;  and  all  the  proprietors  of 
docks  above  the  temporary  bridges  have  sus- 
tained an  equal  injury  with  the  plaintiff ,in  con- 
sequence of  their  erection.  The  injury,  there- 
fore, for  which  the  plaintiff  seeks  remunera- 
tion, is  not  peculiar  to  himself.  It  has  been 
equally  felt  by  a  hundred  others,  whose 
property  is  similiarly  situated.  It  is  apparent 
also,  that  if  the  action  is  sustained,  it  may  be 
repeated  again  and  again,  as  long  as  the  pier 
remains.  One  recovery  only  satisfies  the  dam- 
ages which  had  accrued  previous  to  the  com- 
mencement of  the  suit. 

If,  then,  it  be  a  public  nuisance,  which  may 
be  proceeded  against  by  indictment,  all  the  con- 
siderations of  public  policy  upon  which  the 
rule  is  founded, that  for  a  common  nuisance  no 
private  action  shall  be  brought,  would  seem  to 
apply  to  it  with  peculiar  force. 

*In  Butler  v.  Kent,  19  Johns.,  223,  [*157 
it  was  held  that  a  private  action  could  not  be 
sustained  by  a  vender  of  lottery  tickets  against 
the  managers,  for  so  negligently  and  improp- 
erly conducting  the  drawing  of  the  lottery  as 
to  destroy  public  confidence  in  its  fairness. 
The  declaration  alleged  that  thereby  the  de- 
mand for  and  the  price  of  tickets  were  so  di- 
minished that  the  plaintiff  was  unable  to  sell 
those  which  he  held  ;  that  they  remained  on 
his  hands,  and  were  drawn  blanks  ;  so  that  he 
lost  the  money  which  he  paid  for  them,  and 
the  profits  which  would  have  been  derived 
from  the  sale  of  them.  Spencer,  C h.  J. ,  who 
delivered  the  opinion  of  the  court,  puts  the  de- 
cision mainly  upon  the  analogy  between  that 
case  and  the  cases  of  public  nuisances.  He 
cites  that  whole  class  of  cases,  and  emphasises 
the  principle,  that  a  man  cannot  have  a  par- 
ticular action  without  a  particular  injury  or  a 
particular  right ;  and  in  applying  it  to  the  case 
before  him,  remarks  that  the  defendants  have 
undertaken  a  duty  which  is  common,  in  reeard 
to  all  those  who  purchase  tickets  in  that  lottery; 
that  they  owe  no  peculiar  duty,  and  are  under 
no  particular  obligation  to  the  plaintiff  as  to 
their  conduct,  other  than  such  as  is  common 
to  all  the  purchasers  and  holders  of  tickets 
in  that  lottery;  and  that  they  stand  in  the  same 
relation  to  the  plaintiff  as  they  do  to  a  great 
number  of  other  persons.  The  Chief  Justice  says 
he  does  not  perceive  in  the  allegation  of  the 
plaintiff,  that,  in  consequence  of  the  improper 
conduct  of  the  defendant  as  managers,  he  was 
unable  to  sell  his  tickets,  any. charge  of  a  par- 
ticular injury  to  the  plaintiff,  or  that  any  par- 
ticular right  of  his  had  been  violated.  The  in- 
jury, he  says,  if  any,  was  common  to  all  those 
who  held  tickets  in  that  particular  lottery;  and 
we  see  that,  in  such  a  case,  it  appertains  to  the 
public  only  to  avenge  the  injury. 

This  case,  undoubtedly,  decides  that  the  spe- 
cial injury  resulting  from  a  public  nuisance  or 
offense,  which  will  sustain  a  private  action, 
must  be  peculiar  to  the  plaintiff,  and  not  com- 
mon to  him  and  many  others  ;  that  if  it  op- 
erates *equally,  or  in  the  same  manner,[*158 
upon  many  individuals  constituting  a  particu- 
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lar  class,  though  a  very  small  portion  of  the 
community,  it  is  not  a  special  damage  to  each 
within  the  meaning  of  the  rule. 

The  plaintiff  admits  that  such  was  the  decis- 
ion in  that  case,  but  he  contends  that  it  was  er- 
roneous. It  becomes  proper,  therefore,  to  ex- 
amine the  English  authorities  which  have  been 
cited  by  the  counsel. 

Ld.  Coke,  in  his  First  Institute,  56  a,  lays 
down  the  general  rule,  "  that  if  a  man  be  dis- 
turbed to  go  over  a  common  highway,  or  if  a 
ditch  be  made  across  it,  so  that  he  cannot  go, 
yet  he  shall  not  have  an  action  upon  his  case  ; 
and  this  the  law  provided,  for  avoiding  multi- 
plicity of  suits;  for  if  any  one  man  might  have  an 
action,  all  men  might  have  the  like,  unless  any 
man  hath  a  particular  damage ;  as  if  he  and 
his  horse  fall  into  the  ditch,  whereby  he  re- 
ceived hurt  and  loss  ;  there,  for  this  special 
damage,  which  is  not  common  to  others,  he 
shall  have  an  action  upon  his  case."  It  is  to  be  re- 
marked, that  the  instance  of  particular  damage, 
here  put  by  Ld.  Coke,  is  of  a  direct  and  person- 
al character,  affecting  the  plaintiff  exclusively. 

In  Williams'  case,  5  Co. ,  72,  an  action  on  the 
case  was  brought  by  Williams  against  Henry 
Jones,  Vicar  of  Alderbury,  for  not  celebrating 
divine  service  attd  administering  the  sacrament 
at  a  particular  chapel  within  the  manor  of  the 
plaintiff.  The  defendant  was  found  guilty  ; 
and  upon  a  motion  in  arrest  of  judgment.it  was 
held  by  the  whole  court  that  the  action  would 
not  lie  ;  because  the  chapel  was  not  private  to 
the  plaintiff  and  his  family,  but  public  and  com- 
mon to  all  his  tenants  of  the  same  manor,  which 
may  be  many ;  and  if  the  lord  could  maintain 
an  action,  so  could  each  of  his  tenants;  and  so 
there  would  be  many  actions  for  one  default. 
But  if  the  chapel  had  been  private  to  the  lord 
and  his  family,  then  he  might  have  maintained 
the  action. 

In  this  case,  the  exception  to  the  rule,  that 
for  a  common  nuisance  a  private  action  will 
159*]  not  lie.is  thus  stated;  *"But  if  any  par- 
ticular person  afterwards,  by  the  nuisance  done, 
has  more  particular  damage  than  any  other, 
there,  for  that  particular  injury  he  shall  have 
a  particular  action  on  the  case."  The  principal 
case,  and  the  illustration  recognize  the  princi- 
ple, that  the  particular  damage  must  be  in  some 
respects  peculiar  and  personal  to  the  party 
bringing  the  action.  That  it  is  not  enough  that 
he  should  suffer  more  than  the  community  gen- 
erally, if  he  only  suffer  in  common  with  a  dis- 
tinct class.  It  is  true  that  in  this  case  it  was 
held,  that  the  lord  and  his  tenants  had  a  rem- 
edy in  the  Spiritual  Court  ;  but  that  does  not 
vary  the  case.  The  remedy  here  is  by  indict- 
ment 

In  Robert  Mcurys'  case,  9  Co.,  112,  it  was  held 
one  commoner  might  have  an  action  on  the 
case  for  the  destruction  of  the  herbage  of  the 
common,  if  it  was  so  fed  that  the  commoner 
had  not  sufficient  pasture  for  his  cattle,  &c. 
But  if  the  injury  is  small,  so  that  enough  is  left 
for  the  commoner,  he  shall  have  no  action, 
though  the  lord  of  the  soil  may  ;  because  the 
trespass  is  not  the  ground  of  the  commoner's 
action,  but  the  consequences  of  that  trespass, 
per  quod  proficuum  communwe  suce  amisit.  And 
to  the  objection  which  was  made,  that  if  one 
commoner  had  an  action,  then  every  other  com- 
moner might  sue  for  the  same  cause,  and  ac- 
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tlons  would  be  multiplied,  it  was  answered  by 
the  court:  1.  That  it  did  not  judically  appear  to 
the  court  that  any  other  had  common  there  but 
the  plaintiff  and,  therefore,  the  color  of  multi- 
plication of  suits  as  for  a  nuisance  in  the  high- 
way did  not  apply  ;  and  2.  That  trespass  done 
to  many  commoners,  is  privatum  and  not  com- 
mune nocumentum.  It  is  a  private  wrong  to  the 
inhabitants  of  a  particular  town,  and  not  a  pub- 
lic common  nuisance,  to  be  redressed  by  a  pub- 
lic prosecution. 

In  Pain  v.  Patrick,  3  Mod.,  289,  the  action 
was  brought  for  hindering  the  plaintiff  from  go- 
ing over  a  ferry  which  the  declaration  alleged 
the  defendants  were  bound  to  keep.  The  only 
special  damage  alleged,  was  the  loss  *of  [*  16O 
the  plaintiff's  passage  ;  and  it  was  held  that 
the  action  would  not  lie  ;  that  being  a  public 
and  common  ferry  for  all  people  to  pass,  it  wa» 
like  the  case  of  a  common  highway,  for  ob- 
structing which  no  one  can  maintain  an  action, 
unless  he  alleges  some  particular  damage  done 
to  himself.  And  by  way  of  showing  the  kind 
of  special  damage  requisite  to  sustain  an  action, 
the  court  say,  if  toll  had  been  exacted  from  the 
plaintiff,  then  an  action  on  the  case  had  been 
the  proper  remedy,  an  act  peculiarly  and  exclu- 
sively affecting  the  individual.  The  cases  of 
Hartv.  Basset,  T.  Jones.,  156,  and  Chichester  v. 
Lethbridge,  Willes  71,  were  actions  on  the  case 
for  obstructing  a  public  highway.  The  gen- 
eral doctrine  was  distinctly  admitted  in  both 
cases,  that  the  plaintiff  must  show  some  special 
damage  peculiar  to  himself;  to  entitle  him  to 
maintain  the  action.  In  the  first  case,  it  was  al- 
leged that  the  plaintiff  farmed  the  tithes  of  a 
certain  parish  for  a  year,  and  was  possessed  of 
a  certain  barn, in  which  he  intended  to  lay  them; 
and  that  the  highway,  which  the  defendant  had 
obstructedwith  a  ditch  and  a  gate,  was  the  di- 
rect way  for  carrying  the  tithes  to  his  barn  ;  and 
that  by  reason  of  the  obstruction,  he  was  forced 
to  carry  them  round  about,  and  in  a  more  diffi- 
cult way.  This  was  held  sufficient;  that  the  ad- 
ditional labor  of  the  plaintiff's  servants  and  cat- 
tle was  a  particular  damage,  which  might  be  of 
more  value  than  the  loss  of  a  horse  in  the  ditch. 
Ld.  Holt,  however,  in  Iveson  v.  Moore,  Ld. 
Raym.,  486,  questions  this  case,  so  far  as  it 
rests  on  the  ground  of  the  plaintiff's  being 
obliged  to  go  further  round  with  his  tithes ;  but 
says  that  the  plaintiff  was  liable  to  an  action, 
if  he  did  not  remove  the  tithes  in  a  convenient 
time  ;  and  that  all  this  was  especially  shown, 
and  was  perhaps  sufficient.  But  the  damage 
shown  in  that  case,  though  small,  was  still  pe- 
culiar to  the  plaintiff.  His  case  did  not  rest  on 
the  inconvenience  which  the  obstruction  occa- 
sioned to  him  in  common  with  his  neighbors 
or  the  public  ;  but  he  showed  that  he  was 
obliged  to  remove  the  tithes.  It  is  analogous  to 
the  case  of  an  individual  bound  under  a  pen- 
alty to  transport  a  given  quantity  of  military 
stores,  or  proceed  to  a  given  place  within  a  cer- 
tain *time.  If,  in  consequence  of  an  ^*161 
obstruction  in  the  road  which  he  is  obliged  to 
use,  he  fails  in  the  performance  of  his  contract 
and  incurs  the  penalty,  or  to  avoid  that  con- 
sequence, is  put  to  an  additional  expense  in 
going  a  circuitous  route,  and  employing  addi- 
tional teams,  he  shows  a  special  injury  pecul- 
iar to  himself,  not  resting  in  contemplation, 
but  actual,  which  would  probably  entitle  him 
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to  an  action.  The  case  of  Chichester  v.  Leth- 
bridge  was  decided  upon  the  authority  of  Hart 
v.  Basset.  It  was  for  obstructing  a  public  high- 
way, so  that  the  plaintiff  could  not  pass  with 
his  coach.  The  declaration  expressly  alleges 
that  the  plaintiff  attempted  to  travel  the  road 
with  his  coach  several  times  ;  but  could  not, 
Ac.,  and  that  he  attempted  to  remove  the  ob- 
struction, and  was  prevented  by  the  defendant. 
The  action  might  have  been  sustained  on  the 
latter  ground  alone.  The  plaintiff  had  a  right 
to  remove  the  obstruction,  and  the  direct  and 
personal  interference  of  the  defendant  to  pre- 
vent him,  was  a  wrong  to  him  individually. 
Every  man  has  a  right  to  clear  the  public  high- 
way of  unlawful  obstructions,  and  he  who  pre- 
vents such  removal  subject  himself  to  an  ac- 
tion. But  on  the  first  ground,  his  case  was 
distinguished  from  that  of  the  public,  in  hav- 
ing actually  attempted  to  pass  and  been  pre- 
vented. 

Morley  v.  PragneU,  Crok.  Ch. ,  510,  was  the 
case  of  a  private  nuisance,  a  tallow  furnace, 
which  annoyed  the  plaintiff's  guests,  he  being 
the  proprietor  of  a  common  inn,  and  caused 
them  to  leave  his  house,  and  rendered  his  fam- 
ily unhealthful.  Upon  a  motion  in  arrest  of 
judgment,  after  verdict  for  the  plaintiff,  the 
only  point  made  was,  that  the  defendant  had 
a  right  to  use  his  trade,  and  it  could  not  be  said 
to  be  a  nuisance.  That  the  special  damage  was 
sufficiently  laid  and  proved,  was  not  disputed. 

Fineuxv.  Hovenden,  Cro.  El.,  864,  was  an 
action  for  obstructing  a  way  leading  from  one 
part  to  another  of  the  City  of  Canterbury,  which 
all  the  inhabitants  had  a  right,  and  had  been 
accustomed  to  use  ;  whereby  the  plaintiff  lost 
his  passage  ;  and  upon  a  motion  in  arrest  of 
judgment,  it  was  held  that  the  action  would 
162*]  not  lie  ;  that  no  *special  damage  was 
shown ;  and  that  the  obstruction  was  a  nui- 
sance which  was  punishable  criminally.  The 
<;aseof  Westbury  v.  Powett  is  there  cited,  in 
which  the  plaintiff,  being  an  inhabitant  of 
Southwark,  brought  an  action  on  the  case 
against  the  defendant  for  obstructing  a  com- 
mon watering  place  belonging  to  the  inhab- 
itants of  South  work.  The  action  was  sustained 
•on  the  express  ground  that  there  was  no  other 
remedy  ;  that  the  defendant  could  not  be  pro- 
Deeded*  against  criminally ;  and  if  the  inhab- 
itants individually  could  not  maintain  their  ac- 
tions, the  nuisance  could  not  be  abated.  If  the 
premises  were  correct,  there  can  be  no  doubt 
of  the  conclusion.  If  the  public  cannot  avenge 
or  restrain  the  nuisance,  every  citizen, from  the 
necessity  of  the  case,  must  be  permitted  to  re- 
cover compensation  for  his  individual  share  of 
the  general  injury. 

Iceson  v.  Moore,  reported  in  Ld.  Raym.,  486; 
12  Mod..  268,  and  several  other  books,  is  that 
upon  which  the  plaintiff  seems  principally  to 
rely.  The  plaintiff  in  that  case  declared  that 
he  was  possessed,  for  a  term  of  years,  of  a  cer- 
tain colliery  in  Dale,  near  the  highway  leading 
from  A.  to  B. ,  through  which  his  customers 
used  to  come  and  go,  to  take  and  carry  away 
the  coals  dug  out  of  his  colliery.  That  on  a 
certain  day  he  had  200  loads  of  coal  there  dug, 
ready  for  sale;  and  that  the  defendant,  intend- 
ing to  deprive  the  plaintiff  of  the  benefit  of  his 
colliery,  and  to  seduce  the  plaintiff 's  customers 
from  his  colliery  to  a  colliery  of  the  defendant 
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adjacent  thereto,  &c.,  laid  six  cart-loads  of 
stone  and  an  ash  tree  athwart  the  said  highway 
at  Dale,  within  the  two  bounds  aforesaid,  and 
continued  them  there  for  two  months,  &c.,  so 
that  the  plaintiff's  carts  and  carriages  for  car- 
rying the  coals  could  not  pass,  &c.  per  quod 
the  plaintiff,  per  totum  tempus  predictum,  to- 
taliter  perdidit  the  benefit  and  profit  of  his  col- 
liery; and  his  coals  dug  out  of  his  said  colliery, 
magnopere  depreciati  ei  deteriorati  devenerunt  pro 
defectu  emptorum  ex  causa  predicta  sic  impedi- 
torum.  Upon  not  guilty,  a  verdict  was  found 
for  the  plaintiff,  and  the  motion  before  the  court 
was  in  arrest  of  judgment.  Gould  and  Turton, 
J.J.,  thought  *the  declaration  good,  [*163 
especially  after  verdict ;  but  Ld.  Uh.  J. 
Holt,  and  Mr.  J.  Rokeby  thought  the  special 
damage  stated  in  the  declaration  was  not  suffi- 
cient to  sustain  the  action.  The  Court  of  K. 
B.  being  thus  equally  divided,  the  cause  was 
argued  before  the  justices  of  the  C.  P.  and  the 
Barons  of  the  Exchequer,  at  Sergeant's  Inn, 
who  all  agreed  in  the  opinions  of  Turtou  and 
Gould,  J.J.,  that  the  action  lay. 

The  principal  ground  of  difference  between 
the  judges  in  the  K.  B.  was  as  to  the  neces- 
sity of  the  plaintiff's  showing  in  his  declara- 
tion who  the  customers  were,  ^who  were  pre- 
vented by  the  obstruction  complained  of  from 
coming  to  his  colliery  to  purchase  his  coals. 
They  all  agreed  in  the  principle,  that  the  ac- 
tion could  not  be  maintained  unless  the  plaint- 
iff showed  a  damage,  as  Mr.  J.  Gould  expressed 
it,  more  peculiar  to  himself  than  any  other  of 
the  King's  subjects.  Ld.  Holt  held,  that  as  the 
special  damage  was  the  gist  of  the  action.with- 
out  which  it  would  not  lie,  such  particular 
damage  ought  to  be  laid  in  a  special  manner, 
and  he  held  the  distinction  to  be  this :  that 
damages  in  the  per  quod  need  not  be  shown  with 
certainty,  where  the  action  is  maintainable 
without" the  per  quod;  but  if  the  per  quod  is  the 
ground  of  the  action,  the  damages  ought  to 
be  particularly  stated.  But  Gould  and  Turton, 
J.J.,  contended  that  there  was  no  such  distinc- 
tion ;  and  that  the  damages  need  not  be  stated 
with  any  more  particularity,  where  the  action 
was  brought  for  obstructing  a  public  way,  than 
though  the  obstruction  had  been  in  a  private 
way.  None  of  the  judges  denied,  thatif  it  had 
appeared  from  the  declaration  that  the  plaint- 
iff lost  the  opportunity  of  selling  his  coal,  be- 
cause purchasers  were  prevented  from  ap- 
proaching his  colliery  by  the  obstruction  com- 
plained of,  and  that  it  deteriorated  upon  his 
hands,  that  that  was  a  special  damage  peculiar 
to  the  plaintiff,  for  which  he  could  maintain 
an  action  ;  and  they  differed  only  as  to  the 
question,  whether,  in  judgment  of  law,  those 
facts  did  appear  upon  the  declaration. 

It  is  stated  by  Mr.  Durnford,  the  editor  of 
Willes  Reports,  in  a  note  to  Chichester  v.  Leth- 
bridge,  Willes,  74,  *that  the  reason  as-  [*164 
signed  by  the  judges  in  the  Exchequer  Cham- 
ber, for  sustaining  the  action  in  Iveson  v.  Moore, 
was  principally  this:  that  it  sufficiently  ap- 
peared that  the  plaintiff  must  and  did  suffer  a 
special  damage,  more  than  the  rest  of  the  King's 
subjects,  because  it  was  set  forth  that  the  only 
way  to  come  to  his  coal  pits  from  one  part  of 
the  county,  was  through  the  way  which  the 
defendant  had  obstructed;  by  which  it  must  be 
understood,  without  any  allegation  of  the  loss 
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of  customers,  that  the  plaintiff  did  suffer  par- 
ticularly in  respect  to  his  trade  by  the  plaint- 
iff's wrong.  I  cannot  but  doubt  the  accuracy 
of  this  report.  If  such  was  in  truth  the  reason 
assigned  by  the  judges,  and  if  it  be  sound, then 
every  country  tradesman  or  merchant,  can 
maintain  an  action  for  the  obstructing  of  any 
%one  road  leading  from  the  surrounding  country 
to  his  shop  or  store,  without  alleging  that  he 
lost  a  single  customer  by  means  of  such  ob- 
struction. The  court  are  to  intend,  that  he  sus- 
tained a  special  damage  beyond  the  rest  of  the 
community,  because  one  way  by  which  his  es- 
tablishment might  be  approached  was  rendered 
impassable. 

But  suppose  the  way  thus  obstructed,  in- 
stead of  leading  to  a  solitary  country  store,was 
one  of  the  avenues  to  a  flourishing  country 
town,  containing  a  hundred  retail  stores;  could 
the  owner  of  each  maintain  an  action  ?  Even 
with  the  allegation  of  a  loss  of  customers, 
much  more  without  it  ?  I  answer  no  ;  because 
no  one  would  have  suffered  an  injury  peculiar 
to  himself.  It  would  have  been  common  to 
him  and  many  others  ;  and  that  is  the  plaint- 
iff's case. 

Hubert  v.  Groves,  1  Esp.  N.  P.  Cas.,  148, 
was  an  action  on  the  case,  tried  before  Ld.  Ken- 
yon,  in  1794.  The  declaration  stated  that  the 
plaintiff  was  a  coal  and  timber  merchant ;  and 
had  a  right  and  had  been  accustomed  to  use  a 
•certain  highway  for  the  purpose  of  carrying  all 
things  appertaining  to  his  business.  That  the 
•defendant  had  deprived  him  of  the  use  and 
benefit  of  that  way,  by  putting  upon  it  large 
•quantities  of  rubbish  and  earth,  by  which  it 
was  totally  obstructed,  and  the  plaintiff  pre- 
vented from  enjoying  his  premises,  and  carry- 
165*]  ing  on  his  trade,  in  so  *advantageous 
a  manner  as  he  had  a  right  to  do;  and  by  which 
the  plaintiff  was  obliged  to  carry  his  coal, 
timber,  &c. ,  by  a  circuitous  and  inconvenient 
way.  The  evidence  showed  it  to  be  a  public 
highway,  and  fully  supported  the  declaration ; 
and  it  was  contended  by  Erskine,  that  the  in- 
jury to  the  plaintiff  was  of  such  a  particular 
and  special  character  as  entitled  him  to  his 
remedy  by  action  ;  but  Ld.  Kenyon  thought 
otherwise,  and  nonsuited  the  plaintiff.  At  the 
next  term,  anew  trial  was  moved  for,  and  the 
cases  of  Hart  v.  Bassett  and  Iveson  v.  Moore 
were  cited  in  support  of  the  motion.  But  the 
Court  of  K.  B.  concurred  in  the  opinion  ex- 
pressed at  Nisi  Prius,  and  refused  to  set  aside 
the  nonsuit.  The  court  must  have  considered 
the  case  of  Hart  v.  Basset  as  decided  on  the 
ground  upon  which  Ld.Holt.in  Iveson  v.  Moore, 
thought  it  might  be.  sustained  ;  that  the  plaint- 
iff was  under  a  special  necessity  of  removing 
the  tithes,  or  he  would  be  liable  to  an  action  ; 
and  that  rendered  his  damage  personal  and 
peculiar  to  himself.  Upon  any  other  ground 
the  cases  are  not  distinguishable. 

In  Rose  v.  Miles,!  Maule  &  S.,  101,  the  plaint- 
iff declared  that  he  was  the  owner  of  certain 
boats  and  barges  laden  with  goods,  wares  and 
merchandise;  and  was  navigating  the  same,  so 
laden,  along  a  certain  navigable  creek,  part  of 
a  certain  public  river  ;  when  the  defendants, 
with  intent  to  injure  the  plaintiff,  moved  and 
fastened  a  certain  barge  across  said  public  navi- 

fable  creek,  and  the  channel  thereof;  and  there- 
y  obstructed  the  same,  and  prevented  the 
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plaintiff  from  navigating  his  said  barges  so 
laden,  &c.,  along^  the  said  creek.  By  reason 
whereof,  the  plaintiff  was  not  only  obliged  to 
convey  all  his  said  goods,  &c. .  a  great  distance 
over  land  ;  but  was  also  put  to  great  trouble 
and  inconvenience  in  carrying  on  his  business, 
and  hath  been  obliged  to  expend  £500  in  and 
about  the  carriage  of  his  goods,  &c. ,  over  land 
as  aforesaid.  The  plaintiff  recovered  in  the  C. 
P.  where  the  action  was  originally  brought,  and 
the  judgment  was  unanimously  affirmed  in  the 
K.  B.  The  plaintiff  here  clearly  showed  a 
*special  injury  peculiar  to  himself.  As  [*166 
was  observed  by  Ld.  Ellenborough,  he  had 
commenced  his  course  upon  the  river,  and  was 
in  the  act  of  using  it  when  he  was  obstructed. 
It  did  not  rest  merely  in  contemplation;  and  it 
was  substantially  more  injurious  to  the  plaint- 
iff than  to  the  public  at  large,  who  might  only 
have  it  in  contemplation  to  use  it.  He  was 
actually  impeded  in  his  voyage  (not  deterred 
from  commencing  it),  and  compelled  to  unload 
and  carry  his  goods  over  land;  and  Ld.  Ellen- 
borough  concluded  by  saying,  that  if  a  man's 
time  or  his  money  are  of  any  value,  the  plaint- 
iff had  shown  a  particular  damage. 

Oreasly  v.  Codling ,2,  Bing.  ,263, is  the  latest  En- 
glish case  in  which  this  question  has  been  con- 
sidered. The  plaintiff  declared  against  the  de- 
fendant in  the  case;  for  shutting  and  keeping 
shut  a  gate  across  a  public  highway,  and  there- 
by compelling  the  plaintiff,  who  was  driving 
three  laden  asses,  to  (go  back  and  perform  his 
journey  by  a  very  circuitous  route.  I  should 
infer,  from  some"  facts  of  the  case,  that  it  was  a 
private  way,  for  it  is  stated  that  the  object  of 
the  action  was  to  establish  a  right  of  way,  and 
that  the  plaintiff  proved  the  right  and  disturb- 
ance of  it,  as  alleged  in  the  declaration.  How- 
ever, the  case,  in  the  opinion  of  the  court,  is 
treated  as  that  of  a  public  highway.  The  plaint- 
iff was  a  coal  higgler  and  was  actually  travel- 
ing the  road  with  three  laden  asses,  when  the 
defendant  shut  a  gate  across  the  road,  and  de- 
tained him  some  hours,  and  compelled  him  to 
go  round  by  a  circuitous  route,  by  which  he 
could  not  go  so  often  in  a  day,  as  by  the  direct 
route.  The  Court  of  C.  P.  held,  upon  the  au- 
thority of  Rose  v.  Miles,  that  here  was  an  injury 
shown,  personal  or  peculiar  to  the  plaintiff  ; 
whether  to  a  greater  or  less  extent, was  a  ques- 
tion for  the  jury.  It  is  the  precise  case  put  by 
Ld.  Holt,  by  way  of  illustration,  in  Iveson  v. 
Moore.  The  stopping  of  any  man,  is  a  particu- 
lar damage  to  him;  but  the  stopping  of  a  way 
is  a  common  damage  to  all. 

*The  case  of  Hughes  v.  Heiser,!  Binn.,[*167 
463,  is  essentially  like  that  of  Rose  v.  Miles.  It 
was  an  action  on  the  case,  to  recover  damages 
from  the  defendant  for  obstructing  the  Big 
Schuylkill,  a  public  stream,  by  the  erection  of 
a  dam  so  constructed  that  the  plaintiff's  raft 
could  not  pass  over  it.  The  declaration  stated 
that  the  plaintiff  had  provided  for  himself  50,- 
000  feet  of  pine  boards,  and  a  large  quantity 
of  timber,  and  had  itmade  into  three  rafts  above 
the  dam,  with  intent  to  raft  them  down  the 
river  below  the  dam  ;  that  he  did  navigate  as 
far  as  the  dam;  and  that  they  were  entirely  pre- 
vented by  the  dam  from  passing  down  the  river. 
That  the  dam  was  not  constructed  with  a 
proper  slope  as  required  by  the  Act  authoriz- 
ing its  erection.  The  only  distinction  between 
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this  case  and  that  of  Rose  v.  Miles  is,  that  here 
the  plaintiff  did  not  transport  his  raft  around 
the  dam  by  land,  and  thereby  incur  an  addi- 
tional expense.  But  from  the  very  nature  of 
the  raft,  it  could  go  to  market  only  by  water; 
and  being  stopped  upon  the  river,  the  voyage 
was  lost;  and  the  plaintiff  must  inevitably  have 
sustained  a  special  injury.  His  damage  was 
palpable  and  peculiar  to  himself. 

But  could  Hughes  have  recovered,  if  his  dec- 
laration had  merely  stated  that  he  owned  a 
valuable  lot  of  timber  above  the  dam,  which  he 
had  intended  to  raft  to  market;  but  did  not,  in 
consequence  of  the  erection  of  the  dam,  where- 
by he  lost  the  profit  which  he  should  otherwise 
have  realized  ?  His  damage  then  would  have 
rested  in  contemplation,  and  would  have  been 
common  to  himself  and  many  others.  Or  sup- 
pose the  consequential  injury  complained  of 
had  been  the  depreciation  of  the  value  of  his 
lot  or  his  timber,  whereby  he  was  prevented 
from  selling  either  the  one  or  the  other  for  as 
large  a  price  as  he  could  have  obtained  before 
the  navigation  of  the  river  was  impeded  by  the 
dam  ;  he  would,  I  apprehend,  have  been  told 
that  there  was  nothing  peculiar  in  his  case  ; 
that  if  his  land  and  timber  were  rendered  less 
valuable  by  the  obstruction  placed  in  the  high- 
way leading  to  a  market,  so  were  the  land  and 
the  timber  of  his  neighbors  and  of  all  others 
above  the  dam  ;  that  the  erection  of  the  dam 
168*]  was  a  *public  offense;  and  the  defend- 
ant could  be  punished  criminally  for  build- 
ing it,  and  the  dam  itself  be  demolished  by  a 
public  prosecution:  and  that  public  policy  for- 
bade that  a  multitude  of  suits  should  be  brought 
for  an  act  which  essentially  concerned  the  pub- 
lic, although,  in  its  remote  effects,  it  might 
bear  peculiarly  upon  a  particular  district. 

This  seems  to  me  to  be  precisely  the  plaint- 
iff's case.  His  damage  consists  in  the  deprecia- 
tion of  the  value  of  his  dock.  He  cannot  rent 
it  for  more  than  half  what  it  once  produced  him. 
This  is  the  sole  injury  which  he  has  proved 
himself  to  have  sustained. 

Suppose  the  basin  should  render  the  streets 
contiguous  to  it,  in  its  whole  extent,  unhealthy, 
so  that  the  houses  could  not  be  rented  at  all, or 
at  very  reduced  rates  ;  could  every  landlord 
maintain  an  action  against  the  defendant  for 
the  depreciation  of  his  property,  and  the  conse- 
quent diminution  of  his  rent?  That  will  hardly 
be  contended  ;  and  yet,  in  principle,  the  cases 
are  the  same. 

We  are  of  opinion  that  the  motion  to  set  aside 
the  nonsuit  should  be  denied. 

Motion  denied. 

Affirmed— 4  Wend.,  9. 
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Minn.,  138):  6  Am.  Rep.,  77  (45  N.  Y.,  234);  12  Am.  Rep., 
167  (51  N.  H.,  504);  40  Am.  Rep.,  600  (102  111..  379);  102 
111.,  394 ;  34  N.  J.  L..  560 ;  41  Cal.,  565 ;  23  Hun,  181 ; 
54  Wte..  680;  40  111.,  433. 
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WILLIAM  GOULD  v.  STEPHEN  GOULD. 

Parties — Joint  Sureties    should  Sue    Principal, 
Severally — Partners. 

Joint  sureties  paying  the  money  for  their  princi- 
pal, should  yet  sue  him  severally  for  the  money 
paid. 

B.  and  G.  were  sureties.  B.  died,  and  his  executor 
was  a  partner  in  business  withG.:  and  the  two  part-  • 
ners  paid  the  debt  of  the  principal  out  of  their  joint 
funds  as  partners ;  yet  held,  that  they  should  sever 
in  their  action  a&rainst  the  principal. 

Where  partners  pay  money  on  a  business  foreign 
to  the  partnership  concern,  though  with  their  joint 
funds,  this  is  pro  tanto  a  severance  of  their  funds ; 
and  if  paid  as  sureties,  the  law  implies  a  promise 
from  the  principal  to  each  according  to  his  several 
interests. 

Citations— 3  Bos.  &  P.  225 :  2  Com.  Contr.,  188 ;  1 
Chit.  PL,  8,  9 ;  2  T.  R.,  282 ;  5  East,  225 ;  5  Esp.,  194. 

A  SSUMPSIT  for  money  paid  ;  tried  at  the 
A  N.  Y.  Circuit,  Apr.  14,  1826,  before  Wai- 
worth,  Circuit  J. 

At  the  trial,  it  was  proved  that  the  plaintiff 
and  David  Banks,  the  elder,  had  executed  a 
bond  with  the  defendant  as  his  sureties,  con- 
ditioned for  the  payment  of  $250,  to  one  Prior; 
and  that  the  plaintiff,  with  the  same  David 
Banks,  the  elder,  and  John  Gould,  executed, 
another  bond  with  the  defendant,  as  his  sure- 
ties, conditioned  *for  the  payment  of  [*169 
$2,000  to  one  Riggs.  That  David  Banks,  the 
elder,  died,  and  David  Banks,  the  younger.was 
his  executor  ;  and  he  and  the  plaintiff,  being 
partners  as  booksellers,  paid  the  bonds  with  the 
joint  funds  of  the  firm. 

The  defendant's  counsel  objected  that  the 
action  should  have  been  brought  in  the  joint 
names  of  William  Gould  and  David  Banks,  the 
younger,  on  the  ground  that  the  payment  was 
with  their  joint  funds  as  partners. 

The  judge  decided  that  admitting  this  to  be 
so,  it  was  to  be  presumed  they  were  interested 
to  an  equal  amount  in  the  partnership  funds 
and,  therefore,  it  would  still  be  a  payment  by 
each,  of  his  separate  moiety,  and  enable  each 
to  maintain  his  separate  action  for  the  money 
paid  by  him  for  his  moiety.  And  he  refused 
the  nonsuit. 

The  defendant  excepted;  and,  upon  a  bill  of 
exceptions,  now  moved  for  a  new  trial. 

Mr.  H.  W.  Warner,  for  the  motion,  cited 
Doremus  v.  Selden,  19  Johns.,  213,  217;  Hill  v. 
Tucker,  1  Taunt.,  7,  and  Osborne  v.  Harper,  5 
East,  225. 

Mr.  E.  Cowen,  contra,  cited  Graham  v.  Rob- 
ertson, 2  T.  R.,  282;  Brand  v.  Boulcott,  3  Bos. 
&  P..  235  ;  Kelby  v.  Steel,  5  Esp.,  194;  2  Com. 
Cont.,  188,  and  1  Chit.  PL,  8,  9. 

Curia,  per  SAVAGE,  Ch.  J.  It  seems  to  me  a 
joint  action  could  not  be  sustained.  This  is  a 
case  of  several  sureties  paying  the  debt  of  their 
principal,  in  which  each  must  prosecute  for  the 
amount  paid  by  him.  (3  Bos.  &  P.,  225;  2  Com. 
Cont.,  188;  1  Chit.  PL,  8,  9;  2  T.  R.,  282.)  The 
action  is  founded  upon  the  implied  assumpsit; 
and  the  interest  of  each  being  several  in  re- 
spect to  this  transaction,  thelaw  implies  a  cor- 
responding liability;  that  is,  to  each  severally, 
according  to  his  interest.  So  far  from  D.  Banks, 
the  younger,  being  a  partner  in  respect  to  the 
payment.lie  never  was  even  surety  in  his  own 
right.  The  duty  of  the.  defendant  to  j»y  the 
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money  and  discharge  his  sureties,  was  never 
17O*]  incurred  in  respect  to  *Banks,  the  part- 
ner, but  to  his  father,  to  whom,  if  he  had  lived 
to  pay,  the  law  would  have  implied  an  assump- 
sit.  Banks,  the  partner,  would  then  never  have 
been  known  in  the  transaction.  Suppose  the 
father  had  lived,  and  the  money  had  been  paid 
by  Wm.  Gould  out  of  the  joint  funds  of  him- 
self and  partner;  Wm.  Gould  would  then  clear- 
ly have  been  entitled  to  recover  the  whole.  The 
payment  of  the  joint  funds  in  a  matter  without 
the  partnership,  operates  as  a  severance  of  those 
funds  pro  tanto,  according  to  the  interest  of  the 
partners  who  pay.  It  is  so  far  an  appropriation 
of  the  joint  funds  to  an  individual  purpose.  It 
is  nothing  to  the  defendant,  whether  the  funds 
out  of  which  his  debt  is  paid  be  joint  between 
his  sureties  or  several  with  each.  That  is  the 
concern  of  those  only  who  own  the  fund.  True, 
where  a  duty  arise  to  two  persons  as  partners, 
the  law  will  imply  a  promise  to  both  jointly; 
but  the  mistake  is,  in  supposing  that  because 
the  plaintiff  and  D.  Banks,  the  younger,  were 
partners  as  booksellers,  they  were,  therefore, 
so  in  the  business  of  being  sureties.  So  far 
from  this,  they  were  not  even  joint  sureties; 
but  one  was  the  executor  of  a  joint  surety.  It 
is  doubtful  whether  even  two  joint  sureties  can 
so  shape  a  payment  as  to  give  themselves  a 
joint  claim.  This  was  reluctantly  allowed, 
upon  the  peculiar  circumstances,  in  Osborne  v. 
Harper,  5  East,  225;  but  it  was  denied  in  KeTby 
v.  Steel,  5  Esp.,  194,  although  the  payment, 
and  receipt  given  for  payment,  were  joint;  and 
in  form  as  from  two  partners. 

The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 

Affirmed— 6  Wend.,  363. 

Explained  and  Distinguished — 18  Hun,  141. 

Cited  in-51  Mo.,  586. 


171*]     *L ATHROP  v.  BRIGGS. 

Judgment  Extinguished  by  Discharge  of  Debtor 
on  Execution — Bail  also  Discharged — Time  of 
Discharge. 

A  discharge  of  the  debtor  from  arrest  on  execu- 
tion, extinguishes  the  judgment. 

Though  the  discharge  be  after  judgment  against 
the  bail,  he  is  also  discharged. 

These  rules  extended  to  a  discharge  from  an  ex- 
ecution issued  by  a  justice,  and  to  bail  for  adjourn- 
ment by  a  defendant  upon  a  warrant. 

And  held,  that  a  discharge  of  the  principal,  after 
the  cause  against  the  bail  was  submitted  to  the  jus- 
tice was  equivalent  to  a  discharge  after  judgment 
rendered. 

Citations-11  Johns.,  457,  458;  2  Johns.,  181;  2  Mod., 
136;  1  T.  R.,  557;  6  T.  R.,  525;  7  T  .R.,  416;  6  Johns.,  51; 
5  Johns.,  364;  10  Johns.,  587. 

ON  ERROR  to  the  Washington  C.  P.  The 
action  in  the  court  below  was  trespass  by 
Briggs  against  Lathrop,  for  taking  a  horse, 
saddle  and  bridle.  It  was  proved  that  Lathrop 
sued  one  Walworth  before  a  justice,  and  the 
cause  was  adjourned  at  Walworth's  request, 
Briggs  becoming  bail  for  the  adjournment.  On 
the  adjourned  day,  Apr.  13,  1824,  the  justice 
rendered  judgment  in  favor  of  Lathrop,  Wal- 
worth not  appearing  till  after  judgment  en- 
tered. Execution  issued  the  same  day.  Lath- 
rop then  sued  Briggs  as  bail;  and  the  cause  was 
tried  without  jury,  Apr.  27,  1824,  and  May  1, 
then  next,  judgment  was  entered  in  favor  of 
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Lathrop  against  Briggs.  After  the  trial  of  the 
latter  cause  Apr.  27,  the  day  of  trial,  Wai 
worth,  the  principal,  was  arrested  on  the  execu- 
tion in  the  original  cause;  and  shortly  after- 
wards, on  the  same  day,  was  discharged  from 
the  arrest  by  Lathrop's  order,  Briggs  being 
present.  He  asked  Lathrop  whether  he  also 
discharged  him  (Briggs).  Lathrop  answered 
yes;  let  it  all  go  together.  But  June  1,  then 
following,  he  sued  out  an  execution  on  the 
judgment  against  Briggs,  under  which  the  prop- 
erty in  question,  belonging  to  Briggs,  was 
seized  and  sold.  For  this,  Briggs  brought  his 
action  below.and  had  judgment  upon  the  above 
state  of  facts  in  that  court.who  sealed  a  bill  of 
exceptions,  in  which  the  facts  were  stated. 

Mr.  S.  Stevens,  for  the  plaintiff  in  error,  said 
he  should  not  attempt  to  controvert  the  doc- 
trine that  special  bail  are  discharged  by  taking 
the  principal  on  a  ca.  sa.  after  judgment  against 
the  bail ;  but  the  case  is  not  analogous  to"  this. 
Here  the  discharge  was  before  judgment  en- 
tered. The  judgment  cannot  be  questioned 
collaterally.  At  most,  Briggs'  remedy  was  a 
cross  action  against  Lathrop.  Special  bail  may 
surrender  the  principal;  but  here  the  bail  was 
liable  *for  the  debt.  (Sess.  47,  ch.  238,  [*172 
sec.  5,  p.  281.)  A  surrender  will  not  excuse; 
and  it  follows  that  taking  in  execution  will 
not.  Nothing  short  of  payment  will  work  a 
release. 

Mr.  C.  L.  Allen,  contra.  The  discharge  of 
Walworth  was  a  discharge  of  Briggs.  Sup- 
pose Walworth,  on  being  arrested,  had  paid 
the  money  to  the  constable,  or  Lathrop;  can 
there  be  a  doubt  that  the  bail  would  have 
been  released?  (2  Johns.  Gas.,  283;  6  Johns., 
97.)  The  discharge  by  Lathrop's  consent  was 
equivalent  to  a  payment.  It  was  a  complete 
extinguishment  of  the  debt.  The  cause  having 
been  submitted  to  the  justice  at  the  time  of  the 
arrest  and  discharge,  had  passed  beyond  the 
defendant's  control;  and  must  be  considered  in 
the  same  state  as  if  final  judgment  had  been 
given.  (11  Johns.,  457.)  There  was  no  chance 
to  defend  on  the  ground  of  the  extinguishment; 
and  if  the  judgment  against  the  bail  is  to  be 
considered  as  remaining  in  force,  there  is  no 
remedy. 

Curia,  per  WOODWORTH,  J.  Briggs  became 
surety  according  to  the  statute,  and  whether 
he  was  liable  as  such  is  not  now  a  material  fact. 
Judgment  was  rendered  against  him,  and  its 
regularity  or  justice  cannot  be  drawn  in  ques- 
tion in  this  cause.  It  must  be  considered  a  valid 
judgment. 

It  appearing  that  the  discharge  of  Walworth 
was  before  judgment  actually  entered,  the 
counsel  for  the  plaintiff  below  supposes  that, 
though  the  discharge  of  Walworth  might 
equally  operate  to  discharge  Briggs,  his  only 
remedy  was  by  action  against  Lathrop  for 
breach  of  his  agreement,  or  duty,  not  to  take 
and  enforce  his  judgment  against  Briggs;  but 
that  the  judgment,  would,  nevertheless,  be 
valid,  and  warrant  the  execution  which  issued 
upon  it;  and  thus  protect  Lathrop  against  an 
action  of  trespass. 

It  is  material,  therefore,  to  inquire  in  what 
stage  the  cause  of  Lathrop  against  Briggs  was, 
when  Walworth  was  discharged.  It  was  not 
a  proceeding  to  triaF  and  judgment  after  the 
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plaintiff's  demand  was  satisfied.  In  such  a  case 
173*1  *the  doctrine  contended  for  would  ap- 
ply. Here  the  whole  merits  had  been  tried,  and 
the  cause  submitted  to  the  justice.  There  was 
no  act  to  be  done  by  either  party  before  the 
judgment.  The  cause  was  subjudice,  and  the 
parties  could  only  await  the  decision  of  the 
justice.  The  plaintiff  could  not  submit  to  a 
nonsuit,  but  must  abide  the  decision.  The 
cause  was  substantially  ended,  and  the  parties 
were  not  in  court  except  for  the  purpose  of  re- 
ceiving judgment.  (11  Johns.,  458.)  On  this 
principle,  it  was  held  in  Fetter  y.  Mulliner,  2 
Johns.,  181,  that  merely  a  verdict  for  the  de- 
fendant was  a  bar  to  a  further  prosecution,  al- 
though the  justice  might  have  omitted  to  ren- 
der judgment.  And  the  court  there  observe, 
that  the  reason  of  the  general  rule  that  the  ver- 
dict isnoevidence  until  the  entry  of  final  judg- 
ment, does  not  apply,  because  the  justice  has 
no  authority  to  arrest  the  judgment  or  grant  a 
new  trial;  and  that,  in  justice  and  sound  pol- 
icy, the  verdict  ought  to  be  equally  conclusive 
against  a  further  litigation  between  the  same 
parties,  on  the  same  matter,  as  if  the  formal 
entry  of  judgment  had  been  made.  The  case 
here"  is  analogous.  The  justice  was  bound  to 
give  judgment.  The  same  rule  applies  as  if  a 
verdict  had  been  rendered.  (11  Johns.,  457.) 
We  must  consider,  then,  for  the  purpose  of  de- 
ciding this  cause,  that  Lathrop  had  obtained 
judgment  against  Briggs  when  he  discharged 
Walworth. 

"What  is  the  legal  effect  of  that  discharge?  In 
Bassett  v.  Salter,  2  Mod.,  136,  it  was  held  that 
if  there  be  an  escape  by  the  plaintiff's  consent, 
the  debt  is  discharged.  This  doctrine  has  uni- 
formly been  recognized  in  the  subsequent  cases. 
In  Jaques  v.  WitKey,  1  T.  R.,  557,  the  creditor 
discharged  his  debtor  in  execution,  upon  giv- 
ing a  part  security  to  satisfy  the  judgment.  The 
security  was  defeated  on  account  of  a  mere 
formality.  Yet  it  was  held  that  the  judgment 
was  satisfied,  and  could  not  be  set  off  against 
a  demand  of  the  debtor.  Clark  v.  Clement,  6 
T.  R.,  525,  is  a  very  strong  case.  The  plaintiff 
consented  to  discharge  one  of  two  defendants 
taken  on  a  joint  ca.  sa.  ;  and  it  was  held  that 
he  could  not  afterwards  take  either  him  or  the 
1 74*]  other.  Tanner  v.  Hague,  7  T.  R. ,  *416, 
declares  the  same  law  ;  and  the  court  observe, 
that  the  cases  proceed  on  the  ground  of  its  be- 
ing considered  that  the  plaintiff  received  satis- 
faction in  law,  by  having  his  debtor  once  in 
custody  on  execution.  The  same  principle  has 
been  recognized  by  this  court.  Crary  v.  Turner, 
6  Johns.,  51,  impliedly  admits  it.  It  was  there 
held  that  the  authority  of  the  agent  for  the 
plaintiff  to  discharge  a  defendant  from  custody 
in  execution  without  satisfaction  of  the  debt, 
must  be  clearly  and  fully  proved,  and  strictly 
pursued.  No  doubt  was  entertained  that  the 
act  of  the  plaintiff,  in  discharging  the  defend- 
ant, would  have  operated  as  an  extinguishment 
of  the  judgment.  Yates  v.  Van  Bensselaer,  5 
Johns.,  364,  treats  the  rule  of  law  as  settled  ; 
and  where  the  defendants  agreed  still  to  be 
bound,  and  that  another  execution  might  issue 
if  the  plaintiff  would  allow  their  escape,  still 
the  debt  was  held  to  be  discharged  by  the  plaint- 
iff's consent.  There  can  be  no  doubt  that  the 
rule  applies  equally  to  an  escape  from  a  jus- 
tice's execution  as  to  a  ca.  sa. 
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If,  then,  Lathrop's  judgment  against  Wal- 
worth was  satisfied  by  the  discharge,  and  of 
this  there  can  be  no  doubt;  and  if,  at  the  time, 
the  cause  of  Lathrop  against  Briggs  had  pro- 
ceeded to  that  stage  where  the  law  considers 
his  demand  as  having  passed  into  a  judgment, 
it  follows  that  the  satisfaction  of  the  first  judg- 
ment operated  to  satisfy  the  other.  We  have 
seen  that  such  a  discharge  of  one  joint  debtor 
was  held  to  exonerate  the  other. 

This  case  also  involves  another  principle  by 
which,  if  need  be,  it  is  strongly  fortified.  The 
plaintiff  below  was  a  surety  ;  and  should  it  be 
admitted  that,  as  between  the  real  debtors,  the 
principle  of  extinguishment  did  not  apply,  yet 
it  is  well  settled  that  if  an  obligee  does  an  act 
to  the  injury  of  the  surety  without  his  consent, 
the  surety  will  be  discharged.  (10  Johns.,  587.) 
If  Walworth  had  not  been  discharged, he  might 
have  paid  the  judgment;  but  being  discharged, 
Lathrop  had  no  authority  to  retake  him.  The 
act  was  manifestly  an  injury  to  the  bail. 

I  am  of  opinion  that  the  judgment  of  the 
court  below  be  affirmed. 

Judgment  affirmed. 

Cited  in— 9  Cow.,  138 :  4  Barb.,  418 ;  44  Barb.,  353;  60 
Barb.,  344 ;  53  How.  Pr.,  340. 


•LIVINGSTON 
ADAMS  AND  RIDER. 
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Mitt  Dam — Action  for  Damages  Caused  by  Break- 
ing Away  of — Not  Sustained,  Negligence  of 
Owner  not  being  Shown. 

Where  one  builds  a  mill-dam  upon  a  proper  model, 
and  the  work  is  well  and  substantially  done,  he  is  not 
liable  to  an  action,  though  it  break  away,  in  conse- 
sequence  of  which  his  neighbor's  dam  and  mill  below 
are  destroyed. 

Negligence  should  be  shown,  in  order  to  make  him 
liable. 

A  CTION  on  the  case,  brought  to  recover  dam- 
J\.  ages  sustained  by  the  plaintiff,  in  conse- 
quence of  the  erection,  continuance,  and  final 
breaking  away  of  a  dam  at  the  head  of  Catskill 
Creek  ;  tried  at  the  Schoharie  Circuit  in  Oct., 
1826,  before  Duer,  Circuit  J. 

On  the  trial,  it  appeared  that  the  dam  had 
been  built  by  the  defendants  for  the  purpose 
of  their  mills,  at  the  outlet  of  the  fly,  the  head 
of  the  Catskill  Creek,  several  years  previous  to 
its  going  off.  which  was  in  Apr. ,  1824.  That 
the  plaintiff's  mill  and  dam,  situated  below  the 
defendants',  was  carried  off  at  the  same  time, 
in  consequence  of  the  breaking  and  letting  off 
the  pond  of  the  defendants. 

Much  evidence  was  given  on  the  trial,  the  re- 
sult of  which  is  stated  in  the  opinion  of  the 
court,  and  need  not  be  given  here.  It  related 
to  the  manner  of  building  and  maintaining  the 
dam,  and  the  occasion  of  its  giving  way;  which 
was  submitted  to  the  jury,  under  a  charge  from 
the  judge,  that  if  it  had  broken  away  by  the  act 
of  God,  the  defendants  were  not  responsible  ; 
but  if  by  the  defendants'  neglect,  and  the  in- 
sufficient erection  and  repair  of  the  dam,  they 
were  responsible.  That  the  distinctions  of 
slight,  ordinary  and  gross  negligence,  origi- 
nated with  and  were  applicable  to  cases  where 
the  relation  of  bailor  and  bailee  existed  ;  not  to 
a  case  like  the  present :  and  if  the  jury  were 
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of  opinion  that  the  dam  had  been  insufficiently 
built,  or  negligently  maintained,  without  en- 

•  tering  into  minute  or  refined  calculations  as  to 
the  degrees  of  negligence  or  deficiency,  the  de- 
fendants were  liable.    Verdict  for  the  defend- 
ants. 

A  motion  was  now  made  in  behalf  of  the 
plaintiff,  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence. 

Messrs.  J.  Van  Orden  and  D.  Cody,  for  the 
motion,  cited  10  Johns.,  241;  17  Johns.,  306. 
176*]      * 'Messrs.  J.  Jenkins  and  J.   O'Brien, 
contra,  cited  6  Johns.,  90;  17  Id.,  98. 

1  give  those  cases  only.cited  by  counsel, which 
relate  to  the  point  decided  by  the  court,  viz.  : 
the  application  of  the  maxim  sic  utere  tuo  ut 
alienum  non  Icedas. 

Curia,  per  SUTHERLAND,  J.  The  motion  for 
a  new  trial  is  founded  exclusively  on  the  ground 
that  the  verdict  is  against  the  weight  of  evi- 
dence. The  plaintiff  does  not  complain  of  the 
charge  or  any  decision  of  the  judge  in  the  prog- 
ress of  the  trial.  He  put  the  responsibility  of 
the  defendants  solely  on  the  ground  of  negli- 
gence ;  and  instructed  them,  that  if  they  were 
of  opinion  that  the  dam  had  been  insufficiently 
built  or  negligently  maintained,  without  enter- 
ing into  minute  or  refined  calculations  as  to  the 
degrees  of  negligence,  the  plaintiff  was  entitled 
to  recover.  The  jury,  under  this  charge,  found 
a  verdict  for  the  defendants  ;  and  upon  a  care- 
ful consideration  of  the  evidence,  I  think  it 
supports  the  verdict. 

All  the  witnesses,  both  on  the  part  of  the 
plaintiff  and  defendants,  concur  in  the  general 
statement,  that  the  dam  was  built  upon  a  proper 
model,  and  that  the  work  was  well  and  sub- 
stantially done,  with  the  single  exception  of  the 
braces  from  the  mud-sills  to  the  posts  which 
supported  the  breast-work  of  the  dam.  Some 

•  of  the  witnesses  suppose  that  these  were  not  as 
substantial  as  they  should  have  been  ;  but  the 
weight  of  evidence  upon  this  point,  unquestion- 
ably, is,  that  these  braces  were  of  very  little,  if 
of  any  importance,  after  the  completion  of  the 
dam.  They  were  designed  to  sustain  the  breast- 
work until  the  gravel  with  which  the  dam  was 
filled  in  had  settled,  and  become  firm  and  com- 
pact.    After  that,  the  pressure  was  upon  the 
gravel,  and  there  could  be  none  upon  the  breast- 
work, unless  the  mass  of  gravel  was  moved  for- 
ward upon  it.  Mr.  Culver,  who  appears  to  have 
had  great  experience  in  the  building  of  dams, 
is  unequivocally  of  this  opinion,  and  he  is  sup- 
ported by  several  other  intelligent  witnesses. 
177*]     *But  another  answer  to  this  imputa- 
tion of  negligence  is,  that  the  whole  mass  of 
evidence  shows  the  dam  did  not  go  off  in  con- 
sequence of  the  breast-work  giving  way  ;  but 
that  it  was  undermined.  Admitting  the  braces, 
therefore,  to  have  been  insufficient,  still,  as  the 
plaintiff's  injury  has  not  resulted  from  that 
cause,  it  cannot  justify  a  recovery  against  the 
defendants.  t 

The  testimony  renders  it  probable,  and  such 
undoubtedly  was  the  conclusion  of  the  jury, 
that  a  leak  was  produced  in  the  bottom  of  the 
dam,  most  likely  by  the  operation  of  frost, 
through  which  the  water  gradually  found  its 
way,  until  the  aperture  was  so  enlarged  as  fin- 
ally to  subvert  the  dam.  Now,  the  evidence 
shows  that  unusual  pains  were  taken  to  secure 
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the  dam  on  the  inside,  by  filling  it  with  an  im- 
mense quantity  of  gravel.  The  mud-sills  were 
well  bedded  and  covered  with  this  mass  of 
earth.  If,  notwithstanding  these  precautions, 
the  water  found  its  way  through,  it  cannot  be 
attributed  to  the  negligence  of  the  defendants. 
There  is  no  reason  to  suppose  that  the  dam  was 
injured  by  the  water  running  over  it. 

On  the  whole,  I  am  entirely  satisfied  with  the 
verdict,  and  think  the  motion  for  a  new  trial 
should  be  denied. 

New  trial  denied. 

Cited  in— 51  N.  Y.,  487 :  10  Am.  Hep.,  632 ;  22  Barb., 
621 ;  42  How.  Pr.,  393 ;  4  Duer,  448 ;  2  Abb.  N.  S.,  215 ; 
1  Sawy.,  442  :  60  Am.  Dec.,  626  (30  Me..  173) ;  60  Ind., 
472 ;  10  Am.  Rep.,  194  (18  Minn.,  324-342). 
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Officers — Judicial — Not  Personally  Liable  for 
Judicial  Acts — Even  when  Corrupt  and  Mali- 
cious, where  the  Statute  Declared  Record  Con- 
clusive as  to  Facts  Contained — Commissioner* 
under  Insolvent  Act — Pleading. 

An  action  will  not  lie  for  official  misconduct  in  a 
judicial  officer,  though  of  special  and  limited  juris- 
diction, and  though  such  misconduct  be  corrupt 
and  malicious,  if  a  statute  declare  his  own  record  to 
be  conclusive  evidence  in  all  courts,  of  the  facts 
therein  contained. 

E.  g.  A  commissioner  to  do  certain  duties  of  a 
judge  of  the  Supreme  Court,  granting  an  insolvent 
discharge  under  the  Act  to  Abolish  Imprisonment 
for  Debt  in  Certain  Cases,  sess.  42,  ch.  101. 

Where  such  commissioner  adjourned  the  hearing 
of  an  insolvent  twice ;  and  the  second  time  declared 
that  the  proceedings  were  dismissed,  in  the  presence 
of  a  creditor  of  the  insolvent;  but  afterwards 
granted  a  discharge  without  notice  to  the  creditor, 
whereby  he  lost  his  debt ;  and  the  discharge  recited 
a  regular  adjournment  to  the  day  of  the  discharge; 
yet  held,  that  no  action  would  lie  against  the  com- 
missioner, though  he  acted  corruptly ;  the  discharge 
being  conclusive  evidence  in  his  favor. 

Held,  also,  that  this  was  not  a  case  of  a  want  of 
jurisdiction. 

Semb.  at  common  law,  a  judge  of  a  court  of  record 
is  never  accountable  in  a  civil  action  for  misconduct 
as  such  judge,  though  he  act  corruptly. 

But  commissioners  to  grant  discharges  under  the 
Insolvent  Act,  do  not  come  within  the  rule,  not  be- 
ing, as  such,  judges  of  a  court  of  record.  Their  ex- 
emption depends  on  the  statute. 

The  authorities  relative  to  judicial  irresponsibility 
at  common  law,  cited  and  commented  upon.  Per 
Savage,  Ch.  J.,  in  delivering  the  opinion  of  the 
court. 

In  an  action  against  one  for  misconduct, whereby 
special  bail  are  discharged,  it  is  sufficient  in  sub- 
stance, and  on  general  demurrer,  to  aver  that  the 
principal  could  not  be  found  to  satisfy  the  plaintiff, 
whereby  he  lost  the  debt,  without  showing  that  a 
ca.  sa.  issued,  and  was  returned  non  est  imentus. 

Citations— 5  Johns.,  282,  291 :  9  Johns.,  395 ;  12  Co., 
25 ;  2  Hawk.,  ch.  72,  sec.  6 ;  ]  Salk.,  396 ;  12  Mod.,  389  ; 
2  Bl.,  1141 ;  Cowp.,  172  ;  12  Johns.,  356 ;  1  Inst.,  294 ; 
5Inst.,  422;  2  Ld.  Raym.,  938:  1  East.  563,  n.  a;  11 
Johns.,  114 ;  8  Johns.,  50 ;  19  Johns.,  39 ;  3  Cow.,  209; 
2  Mod.,  218. 

ON  demurrer  to  the  special  plea.  The  dec- 
laration contained  three  counts,  which  were 
in  case  against  the  defendant  for  alleged  cor- 
ruption and  misconduct  as  a  commissioner  in 
discharging  an  insolvent  who  was  indebted  to 
the  plaintiff.  The  counts  were  substantially 


NOTE.— Judges— Judicial  officers  acting  within  their 
jurisdiction  are  not  personally  liable  for  their  judicial 
acts.  Yates  v.  Lansing,  9  Johns.,  395,  note ;  Hender- 
son v.  Brown,  1  Cai.,  92,  note;  Seaman  v.  Patten,  2 
Cai.,312,note;  Wallsworth  v.  McCullough.lO  Johns., 
93,  note. 
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alike  in  particulars.  They  alleged  that  the 
plaintiff  was  a  creditor  of  one  Shepherd,  and 
sued  him  by  capias  returnable  at  August  Term, 
1824.  That  Shepherd  put  in  special  bail  to  the 
action.  That  Sep.  14,  1824,  while  the  suit  was 
pending,  Shepherd  petitioned  the  defendant, 
Bucklin,  a  commissioner  to  perform  certain 
duties  of  a  judge  of  the  Supreme  Court,  pray- 
ing for  the  benefit  of  the  Insolvent  Act  of  Apr. 
7,  1819,  sess.  42,  ch.  101,  to  abolish  imprison- 
ment for  debt  in  certain  cases.  That  the  de- 
fendant, Bucklin,  made  an  order  for  the  cred- 
itors to  show  cause  against  Shepherd's  dis- 
charge, Dec.  9, 1824.  That  Cunningham  ap- 
peared for  that  purpose,  of  which  the  defend- 
ant.Bucklin,  had  notice;  but  that  neither  Shep- 
herd, nor  any  person  on  his  behalf  appearing, 
the  defendant,  Bucklin,  adjourned  the  hearing 
of  the  matter  to  Dec.  11.  then  instant.  That 
the  plaintiff  then  appeared,  of  which  the  de- 
fendant, Bucklin  had  notice.  But  Shepherd 
did  not  appear,  nor  any  one  on  his  behalf ; 
having  left  the  State  and  gone  to  reside  in 
1 7  9*]  *Michigan  Nov.  1,  1824;  whereupon 
the  defendant,  Bucklin,  declared  that  he  dis- 
missed further  proceeding  and  prosecution  of 
the  matter.  That  the  plaintiff  recovered  a  ver- 
dict at  the  Jeff erson  Circuit,  June  20, 1825,  for 
$271.90,  against  Shepherd,  upon  which  the 
plaintiff  was  entitled  to  judgment  and  execu- 
tion against  Shepherd's  property  and  body,  and 
in  case  his  body  was  not  surrendered,  an  ac- 
tion would  have  accrued  against  his  bail.  That 
Shepherd  continued  to  reside  in  Michigan  from 
Nov.l, 1824, till  July  2, 1825,  when  he  returned 
to  this  State  ;  and  the  defendant,  Bucklin,  cor- 
ruptly colluding  and  conspiring  with  Shep- 
herd, to  prevent  the  plaintiff  from  availing 
himself  of  his  verdict,  without  any  notice  to  his 
•creditors,  and  without  any  adjournment  of  the 
hearing,  from  Dec.  9,  1824,  deceitfully,  cor- 
ruptly, fraudulently,  collusively  and  mali- 
ciously, and  under  color  and  pretense  that  the 
hearing  had  been  adjourned  from  that  time 
to  July  2,  discharged  Shepherd,  setting  forth 
the  discharge  in  ticec  verba,  which  expressly  re- 
cited the  adjournment  from  Dec.  9,  to  July  2. 
That  the  recital  of  the  adjournment  to  the  2d 
of  July,  was  false ;  and  that  July  5,  Shep- 
herd returned  to  Michigan,  where  he  continued 
to  reside.  That  at  August  Term,  1825,  judg- 
ment was  perfected  on  the  verdict,  but  no  prop- 
erty could  be  found  to  satisfy  it ;  Shepherd's 
body  had  not  been  surrendered  and  could  not 
be  found  ;  and  that  Mar.  22, 1826,  the  bail  were 
released  from  their  recognizance  on  the  ground 
of  the  insolvent  discharge  ;  whereby  the  plaint- 
iff lost  his  debt,  and  had  sustained  $100  dam- 
ages in  endeavoring  to  vacate  the  discharge  of 
the  bail  ;  concluding  in  damages  to  $800. 

The  defendant,  Bucklin,  pleaded  (secondly) 
that  he  being  a  commissioner  to  perform  cer- 
tain duties  of  a  judge  of  the  Supreme  Court. 
Shepherd,  being  an  insolvent  debtor,  &c.,  pre- 
sented his  petition  (setting  it  forth)  as  alleged 
18O*]  in  *the  declaration,  praying  for  a  dis- 
charge, &c.  (the  usual  allegations  giving  the 
commissioner  jurisdiction).  And  that  such  pro- 
ceedings were  thereupon  had  before  him,  the 
defendant  Bucklin,  as  such  commissioner,  ac- 
cording to  the  statute  ;  that  at  a  hearing  before 
him,  sitting  as  such  commissioner,  July  2,1825, 
it  appeared  that  Shepherd  had  conformed  in 
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all  things  to  the  provisions  of  the  Insolvent 
Act ;  and  that  the  defendant,  Bucklin,  as  such 
commissioner,  and  not  otherwise, did  order,  ad-, 
judge  and  decide,  that  Shepherd  was  an  insolv- 
ent debtor,  and  did  thereupon  order  an  assign- 
ment, &c.,  and  discharge  Shepherd  according 
to  the  form  of  the  Act ;  setting  forth  the  dis- 
charge in  hate  verba  as  in  the  declaration  ;  and 
averring  that  it  remained  in  full  force  and 
effect. 

Demurrer,  assigning  as  causes,  1.  That  the 
plea  was  no  answer  to  the  bill.  2.  That  it  did 
not  deny  the  charges  in  the  bill,  nor  confess 
and  avoid  them.  3.  That  the  gist  of  the  bill 
being  the  fraud  and  collusion  of  the  defend- 
ant, the  plea  forms  no  answer  to  such  charge. 
4.  That  the  plea  is  a  reiteration  of  facts  stated 
in  the  bill,  with  an  averment  that  the  discharge 
is  not  reversed  or  vacated. 

Joinder  in  demurrer. 

Messrs.  G.  E.  Clarke  and  J.  Plait,  in  suppport 
of  the  demurrer. 

Mr.  Talcott,  Atty-Gen.,  contra. 
The  arguments  proceeded  much  on  the  ques- 
tion of  judicial  responsibility  ;  but  this  not  be- 
ing deemed  the  material  point  by  the  court, 
they  are,  therefore,  omitted. 

Curia,  per  SAVAGE,  Ch.  J.  The  principal 
question  argued,  though  I  think  not  necessa- 
rily involved  in  the  demurrer,  is,  whether  a 
judge  of  a  court  of  record  is  responsible  for  a 
corrupt  exercise  of  his  office. 

The  question  upon  the  record  is,  whether 
malicious  and  corrupt  conduct  in  his  office  can 
be  alleged  and  proved  against  a  person  acting 
under  a  special  and  limited  jurisdiction,  in  con- 
tradiction to  his  own  record,  which  is  declared 
by  statute  to  be  conclusive  evidence. 

*The  declaration  expressly  charges  [*181 
that  the  defendant  acted  corruptly  and  mali- 
ciously and  without  jurisdiction,  in  granting 
Shepherd's  discharge.  The  plea  sets  forth  the 
insolvency  and  petition  upon  which  the  pro- 
ceedings were  founded  ;  and  then  avers  that 
such  proceedings  were  had  and  Shepherd  was 
discharged  ;  but  does  not  traverse  the  facts 
specially  alleged,  that  he  acted  without  jurisdic- 
tion and  corruptly  and  maliciously.  The  plea 
is  certainly  not  a  full  answer  to  the  declaration, 
and  would  seem,  therefore,  to  be  bad  in  an  or- 
dinary case  of  pleading. 

But  it  was  contended  that  the  declaration  is 
bad.in  substance,  inasmuch  as  it  shows  no  dam- 
age ;  that  it  contains  no  averment  of  the  issu- 
ing of  a  ca.  sa.  against  Shepherd,  and  non  con- 
stat  but  that  he  might  have  paid  the  plaintiff's 
demand,  if  charged  in  execution.  The  aver- 
ment is,  that  he  could  not  be  found  to  satisfy 
the  plaintiff.  This  is  sufficient  upon  general 
demurrer.  Had  the  defendant  demurred  spe- 
cially to  the  declaration,  it  might  have  been  held 
otherwise.  Whether  it  would, we  need  not  now 
decide.  The  charge  in  the  declaration  is  sub- 
stantially stated,  that  by  means  of  the  defend- 
ant's irregular  and  unlawful  and  corrupt  con- 
duct as  a  commissioner,  under  the  Act  of  1819, 
the  body  of  Shepherd  was  discharged  from  im- 
prisonment.in  consequence  of  which  the  plaint- 
iff lost  his  debt.  For  the  purposes  of  the  pres- 
ent discussion,  these  facts  must  be  considered 
as  admitted  ;  they  are  admitted  on  the  record 
by  the  pleadings. 
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The  general  question,  then,  is,  whether  the 
facts  alleged  can  avail  the  plaintiff  in  the  pres- 
•ent  suit.  In  deciding  this  question,  it  will  be 
found, on  inquiry, that  the  law  of  judicial  irre- 
sponsibility, is,  as  I  before  remarked,  out  of 
the  case. 

"The  doctrine  which  holds  a  judge  exempt 
from  a  civil  suit  or  indictment,  for  any  act 
done  or  omitted  to  be  done  by  him  sitting  as 
judge  (says  Kent,  Oh.  J.,  5  Johns,  291)  has  a 
deep  root  in  the  common  law."  In  the  case  of 
Yates  v.  Lansing,  5  Johns. ,  282,  and  9  Johns. , 
395,  the  question  of  judicial  inviolability  was 
182*]  fully  discussed,  both  *by  the  counsel 
and  by  the  court ;  but  the  question  in  that  case 
was  whether  the  Chancellor  had  acted  without 
jurisdiction  in  imprisoning  the  plaintiff,  and 
was,  therefore,  personally  liable;  not  whether 
the  Chancellor  or  a  judge  would  be  liable  civ- 
illy for  corrupt  conduct  in  his  office.  Many  of 
the  English  cases  cited  assert  the  total  exemp- 
tion of  judges  of  record  from  responsibility  or 
accountability  in  any  way,  except  to  the  King 
by  whom  they  were  appointed,  and  in  whose 
name  and  stead  they  administer  justice.  Hawk- 
ins says  (b.  2,  ch.,  72,  sec.  6)  :  "and  as  the  law 
has  exempted  jurors  from  the  danger  of  incur- 
ring any  punishment  in  respect  of  their  verdict 
in  criminal  cases,  it  hath  also  freed  the  judges 
of  all  courts  of  record  from  all  prosecutions 
whatsoever,  except  in  the  Parliament,  for  any- 
thing done  by  them  openly  in  such  courts  as 
judges.  For  the  authority  of  a  government 
cannot  be  maintained,  unless  the  greatest  credit 
be  given  to  those  who  are  so  highly  intrusted 
with  the  administration  of  public  justice;  and 
it  would  be  impossible  for  them  to  keep  up  in 
the  people  that  veneration  of  their  persons,  and 
submission  to  their  judgments,  without  which 
it  is  impossible  to  execute  the  laws  with  vigor 
and  success,  if  they  should  be  continually  ex- 
posed to  the  prosecutions  of  those  whose  par- 
tiality to  their  own  causes  would  induce  them 
to  think  themselves  injured.  Yet,  if  a  judge 
will  so  far  forget  the  dignity  and  honor  of  his 
post,  as  to  turn  solicitor  in  a  cause  which  he 
is  to  judge,  and  privately  and  extrajudically 
tamper  with  witnesses  or  labor  jurors,  he  hath 
no  reason  to  complain  if  he  be  dealt  with  ac- 
cording to  the  same  capacity  to  which  he  so 
basely  degraded  himself."  Hawkins  is  here 
treating  of  conspiracy  ;  and  by  the  latter  sen- 
tence, no  doubt,  intends  to  say,  that  judges 
who  so  conduct  are  liable  to  a  prosecution  for 
conspiracy.  That  is  the  subject  treated  of  in 
this  chapter.  In  12  Co.,  25,  is  stated  the  case 
of  Nudigate,  who  was  a  justice  of  the  peace, 
and  had  recorded  a  force  upon  view,  which  he 
did  as  judge  upon  record,  and  a  bill  was  ex- 
hibited against  him  for  this;  that  he  had  false- 
ly made  a  record  when,  indeed,  there  was  not 
any  force  ;  and  by  the  opinions  of  Catlin  and 
183*]  Dyer,  Ch.  Js.,  it  *was  resolved,  "that 
that  thing  that  a  judge  doth  as  judge  of  record 
ought  not  to  be  drawn  in  question.  Holt,  0 h. 
J.,  says  :  "A  judge  is  not  answerable  either  to 
the  King  or  the  party  for  the  mistakes  or  er- 
rors of  his  judgment  in  a  matter  of  which  he 
has  jurisdiction  ;  it  would  expose  the  justice 
of  the  nation;  and  no  man  would  execute  the 
office  upon  peril  of  being  arraigned  by  action 
or  indictment  for  every  judgment  he  pro- 
nounces." Groenveltv.  BurweU,  1  Salk.,  396.  In 
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another  report  of  the  same  case  (12  Mod.,  389) 
his  language  is  stated  rather  more  strongly  : 
"Then  if  the  censors  in  this  case  are  judges  of 
record,  the  consequence  is  very  strong  that  no 
act  of  theirs,  which  they  do  as  judges,  is  trav- 
ersable,  and  no  averment  receivable  that  a 
judge  of  record  has  acted  against  his  duty.  A 
judge  of  Oyer  and  Terminer  was  indicted,  for 
that  he,  being  a  judge,  and  one  being  indicted 
before  him  for  trespass,  he  made  up  the  record 
to  be  for  felony;  and  adjudged  the  indictment 
did  not  lie,  and  it  was  quashed  ;  and  that  it 
should  never  be  averred  but  that  it  was  for  fel- 
ony, nor  could  a  judge  be  supposed  guilty  of 
such  an  offense."  The  case  of  Hamondv.  How- 
ell,  Recorder  of  London,  2  Mod.,  21$,  had  been 
previously  decided,  containing  the  doctrine 
that  no  action  lies.  In  Miller  v.  Seare,  2  Bl., 
1141,  De  Grey,  Ch.  J.,  says:  "It  is  agreed  that 
the  judges  in  the  King's  superior  courts  of  jus- 
tice are  not  liable  to  answer  personally  for  their 
errors  in  judgment.  In  courts  of  special  and 
limited  jurisdiction,  having  power  to  hear  and 
determine,  a  distinction  must  be  made.  While 
acting  within  the  line  of  their  authority,  they 
are  protected  as  to  errors  in  judgment ;  other- 
wise, they  are  not  protected."  Ld.  Mansfield 
says,  Cowp.,  172  :  "If  an  action  be  brought 
against  a  judge  of  record  for  an  action  done  by 
him  in  his  judicial  capacity,  he  may  plead  that 
he  did  it  as  judge  of  record,  and  that  will  be  a 
complete  justification."  In  the  case  of  Yates  v. 
Lansing,  5  Johns.,  282,  these  cases  and  many 
more  are  ably  reviewed  by  Kent,  Ch.  J.  ;  and 
he  concludes  an  eloquent  opinion  by  saying 
that,  "whenever  we  subject  the  established 
courts  of  the  land  *to  the  degradation  [*184 
of  private  prosecution,  we  subdue  their  inde- 
pendence and  destroy  their  authority.  Instead 
of  being  venerable  before  the  public,  they  be- 
come contemptible  ;  and  we  thereby  embolden 
the  licentious  to  trample  upon  every  thing  sacred 
in  society,  and  to  overturn  those  institutions 
which  have  hitherto  been  deemed  the  best 
guardians  of  civil  liberty."  When  the  same  case 
was  decided  in  the  Court  for  the  Correction  of 
Errors,  the  prevailing  opinion  was  delivered 
by  Mr.  Senator  Platt,  who  concurred  generally 
in  the  views  expressed  by  the  Chief  Justice,  and 
relied  principally  upon  the  same  authorities. 
The  argument  on  the  other  side  admitted  the 
inviolability  of  judges,  whether  superior  or  in- 
ferior, so  long  as  they  acted  within  their  juris- 
diction. There  are  other  cases  in  this  court 
recognizing  the  general  doctrine.  In  M'Dowell 
v.  Van  Deusen,  12  Johns.,  356,  the  court  lay 
down  this  proposition  :  "It  is  a  general  prin- 
ciple, that  a  judge  cannot  be  excepted  to  or 
challenged  for  corruption,  but  must  be  pun- 
ished by  indictment  or  impeachment."  They 
cite  1  Inst.,  294,  and  2  Inst.,  422. 

In  the  case  now  under  consideration,  it  can- 
not be  successfully  contended  that  the  defend- 
ant is  a  judge  of  record.  He  is  a  commissioner, 
not  clothed  with  any  general  judicial  authori- 
ty; not  vested  with  power  to  fine  and  imprison, 
but  specially  authorized  to  do  certain  acts 
under  certain  circumstances.  Within  his  juris- 
diction, he  acts  judicially.  He  is  a  commission- 
er to  perform  certain  duties  of  a  judge  of  the 
Supreme  Court ;  but  judges  of  the  Supreme 
Court,  as  such,  have  no  authority  to  discharge 
insolvent  debtors.  That  power  is  conferred 
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upon  them  severally  by  the  same  statute  which 
gives  a  similar  authority  to  commissioners. 
When  judges  act  under  the  Insolvent  Law, 
they  act,  not  as  judges,  but  as  commissioners, 
clothed  with  the  same  powers  and  subject  to 
the  same  liabilities  as  all  other  commissioners. 
In  some  things  they  act  judicially,  and  while 
they  so  act,  are  not  responsible  for  any  error 
of  judgment,  if  they  are  for  willful  miscon- 
duct. On  this  point  there  are  some  decisions 
both  in  the  English  courts  and  in  our  own. 
185*]A*hby  v.  White,  2Ld.  Raym.,*938,  is  a 
leading  case  in  the  class  of  actions  brought 
against  persons  clothed  with  a  special  author- 
ity. The  ultimate  determination  in  that  case 
was,  thaUa  person,  entitled  to  vote  at  an  elec- 
tion for  members  of  Parliament,  might  prose 
cute  for  an  obstruction  of  that  right ;  and  for 
anything  to  be  collected  from  the  opinion  of 
Gh.  J.  Holt,  the  motives  of  the  defendant  were 
not  considered  material,  though  from  the  dec- 
laration it  appears  that  the  refusal  of  the  plaint- 
iff's vote  is  charged  to  have  been  done  malitiose. 
In  Drewe  v.  Coulton,  1  East,  563,  note  #,  before 
Wilson,  J.,  the  action  was  for  refusing  the 
plaintiff's  vote.  Wilson,  J.,  said  :  "This  is,  in 
the  nature  of  it,  an  action  for  misbehavior  by 
a  public  officer  in  his  duty.  Now  I  think  it 
cannot  be  called  a  misbehavior  unless  mali- 
ciously and  willfully  done,  and  that  the  action 
will  not  lie  for  a  mistake  in  law  ;"  "and  by 
willful,  I  understand  contrary  to  a  man's  own 
conviction."  And  he  held  the  want  of  malice 
a  full  defense.  In  Jenkins  v.  Waldron,  11 
Johns.,  114,  this  court  recognized  the  same 
principle  and  applied  it  to  a  similar  case.  They 
held  that  no  action  lay  against  the  inspectors 
of  a  popular  election,  for  refusing  the  plaint- 
iff's vote  without  malice.  Spencer,  J.,  in  de- 
livering the  opinion  of  the  court,  says  :  "It 
would,  in  our  opinion,  be  opposed  to  all  the 
principles  of  law,  justice  and  sound  policy,  to 
hold,  that  officers  called  upon  to  exercise  their 
deliberative  judgments,  are  answerable  for  a 
mistake  in  law,  either  civilly  or  criminally, 
when  their  motives  are  pure  and  untainted  with 
fraud  or  malice." 

In  the  case  of  Mather  v.  Hood,  8  Johns.,  50, 
this  court  held,  that  a  justice  was  justified, 
while  acting  within  his  jurisdiction  under  the 
Statute  to  Prevent  Forcible  Entries  and  De- 
tainers. They  say  the  decisions  are  uniform, 
that  the  record  is  not  traversable  because  the 
justice,  in  making  it  acts  not  as  a  minister  but 
as  a  judge;  and  according  to  settled  principles 
of  law,  a  record  of  such  proceedings  which  is 
regular  and  correct  upon  the  face  of  it,  cannot 
be  questioned  or  traversed  in  a  collateral  action. 
It  is  a  full  and  complete  bar  to  any  suit  against 
the  magistrate. 

186*]  *The  case  of  Bigelow  v.  Stearns,  19 
Johns. ,  39,  was  an  action  against  a  justice  of  the 
peace  for  false  imprisonment.  The  plaintiff  had 
been  committed  to  jail  upon  conviction  before 
the  defendant  as  a  magistrate  of  an  offense 
against  the  Act  for  Suppressing  Immorality. 
The  defendant  justified  by  producing  the  record 
of  conviction  of  the  plaintiff,  who  then  offered 
to  show  that  he  was  not  brought  into  court  be- 
fore the  justice  previous  to  conviction.  This 
was  objected  to,  but  admitted.  Spencer,  Ch. 
J.,  who  delivered  the  opinion  of  the  court,  held 
that  the  conviction  was  a  complete  justification 
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to  the  defendant  as  to  anything  set  forth  in  it, 
unless  he  had  exceeded  his  jurisdiction,  or  had. 
not  jurisdiction  of  the  person  of  the  plaintiff. 
He  says,  "  if  a  court  of  limited  jurisdiction  is- 
sues process  which  is  illegal,  and  not  merely 
erroneous;  or  if  a  court,  whether  of  limited 
jurisdiction  or  not,  undertakes  to  hold  cogni- 
zance of  a  cause  without  having  gained  juris- 
diction of  the  person  by  having  him  before 
them  in  the  manner  required  by  law,  the  pro- 
ceedings are  void;  and  in  the  case  of  a  limited 
or  special  jurisdiction  the  magistrate,  attempt- 
ing to  enforce  a  proceeding  founded  on  any 
judgment,  sentence  or  conviction,  in  such  a 
case  becomes  a  trespasser."  He  then  refers  to 
the  decision  in  Mather  v.  Hood,  where  a  con- 
viction was  held  conclusive  ;  but  says,  neither 
that  case  nor  any  other  sanctions  the  doctrine 
that  the  want  of  jurisdiction  of  the  person  may 
not  be  shown,  to  avoid  a  conviction  before  a 
magistrate. 

The  statute  under  which  the  commissioner 
acted  contains  this  clause  :  "  which  discharge 
or  the  record  thereof,  shall  be  sufficient  author- 
ity to  the  sheriff  or  jailor  for  discharging  such 
prisoner,  and  shall  be  conclusive  evidence  in 
all  courts  within  this  State,  of  the  facts  therein 
contained,"  &c.  In  the  case  of  Mather  v.  Hood  t 
the  court  held  the  record  of  conviction  con- 
clusive, and  not  traversable  when  it  shows  that 
the  justice  had  jurisdiction,  and  that  he  pro- 
ceeded regularly.  The  statute  does  not  make 
the  discharge  a  record  until  the  proceedings, 
shall  be  filed  with  the  county  clerk  ;  but  it 
makes  the  discharge  itself,  or  the  record  of  it, 
conclusive  evidence  of  the  facts  contained  in  it. 
*A  record  is  also  conclusive  evidence  [*187 
of  the  facts  contained  in  it.  The  discharge, 
then,  is  of  the  same  authority  as  a  record. 
Both  are  conclusive  evidence  of  the  facts  set 
forth  in  them  ;  and  if  conclusive,  then  no  evi- 
dence can  be  given  to  contradict  or  impeach 
them.  In  Mather  v.  Hood,  the  plaintiff  offered 
to  show  that  the  important  fact  stated  in  the 
record,  viz. :  that  the  party  convicted  held  the 
premises  forcibly,  was  untrue;  but  the  court 
would  not  listen  to  the  testimony.  If  this  case 
had  gone  down  to  trial  upon  the  general  issue, 
and  the  discharge  had  been  produced  in  evi- 
dence under  a  notice,  as  it  might  have  been, 
and  the  plaintiff  had  then  offered  to  prove  the 
facts  upon  which  he  now  relies,  to  wit :  that 
the  commissioner,  Dec.  9,  adjourned  the  pro- 
ceedings to  the  llth,  and  then  refused  the  ap- 
plication, the  case  would  have  been  in  all  re- 
spects parallel  to  the  case  of  Mather  \,  Hood. 
Such  evidence  could  not  have  been  received. 

If  the  discharge  could  not  be  contradicted  in 
evidence,  neither  should  it  be  in  pleading. 

There  is  no  question  arising  here  as  to  juris- 
diction. The  commissioner  had,  by  statute, 
jurisdiction  of  the  subject-matter.  By  the  pe- 
tition and  oath  of  Shepherd,  he  acquired  juris- 
diction of  his  person.  The  subsequent  pro- 
ceedings, if  irregular,  are  voidable  but  not  void. 
They  maybe  reversed  on  certiorari;  but  while 
they  remain  matter  of  record,  and  conclusive 
evidence,  the  facts  stated  in  the  discharge  can- 
not be  controverted.  They  of  course  furnish 
a  perfect  protection  to  the  officer.  (See  3  Cow., 
209.)  Whether  it  was  wise  in  the  Legislature  to 
put  it  in  the  power  of  officers  thus  to  protect 
themselves  by  making  their  records  correct  in 
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form,  though  contrary  to  the  truth,  is  not  a 
question  for  our  consideration.  They,  un- 
doubtedly, knew  that  if  the  proceedings  of  offi 
cers  acting  under  a  limited  and  special  jurisdic- 
tion, should  be  erroneous,  they  might  be  re- 
versed on  certiorari ;  and  that  if,  upon  certio- 
rari  brought  the  officers,  to  support  their  erro- 
neous proceedings  should  make  a  false  return, 
they  would  be  personally  responsible  to  the 
188*]  party  injured.  *Subject  to  this  remedy 
they  seem  occasionally  to  have  thought  it  prop- 
er, in  relation  to  delicate  and  important  trusts, 
though  to  be  executed  summarily  and  by  single 
magistrates,  to  throw  around  them  the  shield 
of  judicial  irresponsibility.  Seeing  this  estab- 
lished in  relation  to  certain  common  law  mag- 
istrates should  remove  doubt,  if  there  be  any,  as 
to  the  conclusiveness  of  this  discharge,  though 
that  conclusiveness  depends  upon  statute.  It 
is  not  a  strange  or  anamolous  doctrine.  I  have 
supposed  it  established  at  common  law.  We 
have  seen  how  strongly  it  is  supported.  No 
case  has  been  produced  showing  that  a  judge 
of  .a  court  of  record  has  ever  been  held  respon- 
sible in  a  civil  action,  even  for  misconduct  in 
office.  Holt,  (Jh  J.,  says,  they  have  been  laid 
by  the  heels,  and  compelled  to  ask  the  King's 
pardon;  by  which,  I  understand,  they  were  re- 
moved from  office.  Indeed,  the  same  reasons  op- 
erate, in  some  measure  to  protect  them  against 
all  suits,  whether,  arising  from  their  errors  or 
their  crimes.  If  an  action  were  to  lie  at  all,  it 
would  be  easy  for  every  person  dissatisfied  with 
the  decision  of  the  court,  and  one  party  is  al- 
ways dissatisfied,  to  allege  corruption, and  thus 
to  harass  the  judges  whose  time  and  property, 
if  they  happen  to  have  any,  would  be  wasted 
in  defending  suits  which,  if  not  funded  in, 
might  be  supported  by  corruption.  Hard,  in- 
deed, would  be  the  condition  of  a  judge,  if  he 
were  thus  exposed  to  never  ending  litigation. 

But  I  forbear  to  pursue  this  subject.  It  is 
enough,  in  the  case  before  us,  that  the  statute 
has  made  the  commissioner's  own  act  not  only 
evidence,  but  conclusive  evidence  of  his  pro- 
ceedings. It  is  not  to  be  contradicted.  While 
the  discharge,  therefore,  remains  in  force,  we 
must  look  into  that  and  nowhere  else  for  a  cor- 
rect history. 

The  defendant  is  entitled  to  judgment  on  the 
demurrer. 

Judgment  for  the  defendant. 

Cited  in-11  Wend.,  93:  7  Hill,  19;  1  Den.,  590;  3 
Den.,  121, 171 ;  12  N.  Y.,  579 ;  2  Abb.  App,  Dec.,  173 ; 
3  Trans.  App.,  201 ;  6  Barb.,  611,624;  19  Barb.,  291 ; 
13  How.  Pr.,  358 :  41  How.  Pr.,  499 ;  4  Abb.  N.  S.,  477  ; 
2  Doug.,  416 ;  45  Ind.,  365 ;  40  Am.  Dec.,  133  (8  Mo., 
148) ;  6  Am.  Rep.,  510  (49  N.  H.,  199) ;  44  Mo.,  496. 


189*]          *LEE  v.  GLOVER. 

Conveyance  by  Indian,  Void —  Whether  He  Reside 
with  his  Tribe,  Immaterial. 

The  conveyance  by  an  Indian  resident  in  this 
State,  of  his  land  by  deed  to  a  white  person,  is  void, 
whether  he  reside,  at  the  time,  with  his  tribe  or  not. 

Being  void,  no  act  of  disafflrmance  is  necessary  to 
render  it  unavailable  to  the  grantee. 

The  case  is  not  altered  by  the  Indian  deriving  his 
title  by  patent  from  the  people. 

Citations— 20  Johns.,  188,  693. 

ON  demurrer  to  the  replication.     The  decla- 
ration was  on  a  covenant  of  seisin  in  land. 
Plea,  setting  forth  the  defendant's  title,  the  first 
COWEN  8. 


link  in  which  was  a  patent  from  the  people  of 
this  State,  dated  Jan.  29,  1791,  to  Lieut.  Nich- 
olas Kaghnatshou,  an  Indian,  for  his  military 
services  as  such  lieutenant  during  the  Revolu- 
tionary War  in  fee,  whereby,  the  plea  averred, 
he  became  seised,  &c.;  and  being  so  seised, 
Nov.  3,  1791,  conveyed  by  deed  to  one  Van 
Slyck,  in  fee,  &c.,  deducing  the  defendant's 
title  through  several  mesne  conveyances.  Rep- 
lication—that Kaghnatshou,  at  the  time  when 
he  conveyed  to  Van  Slyck,  was  an  Oneida  In- 
dian within  the  limits  of  the  State  of  N.  Y., 
and  that  Van  Slyck  was  a  white  person,  and 
that  the  supposed  conveyance  was  without  the 
authority  and  consent  of  the  Legislature  of  the 
State. 

General  demurrer  and  rejoinder. 

Mr.  W.  H.  Seward,  in  support  of  the  demur- 
rer, said  the  incapacity  of  an  Indian  to  convey 
had  never  been  supposed  to  continue  longer 
than  while  he  remained  in  a  savage  state  with 
his  tribe.  The  replication  does  not  aver  that 
Kaghnatshou  resided  within  the  Oneida  or  any 
other  Indian  tribe  when  he  conveyed.  Again; 
the  grant  by  patent  was  an  authority  for  him 
to  convey  to  whom  he  pleased.  This  case  is.dis- 
tinguishablefrom  Goodell  v.  Jackson.  20  Johns., 
693,  In  that  case  the  Indian  manifested  his 
dissent  from  the  conveyance  insisted  on,  by  a 
subsequent  valid  conveyance.  The  Chancellor, 
in  delivering  the  opinion  of  the  court  in  that 
case,  evidently  places  much  reliance  on  the  fact 
that  the  Indian  resided  with  his  tribe  when  he 
made  the  first  conveyance.  (20  Johns.,  725 
732.) 

Mr.  F.  G.  Jewett,  contra,  relied  on  Goodell 
v.  Jackson,  as  conclusive  in  support  of  the  rep- 
lication. He  cited  Art.  37  of  the  Const,  of  1777 
1  Greenl.,  13,  14;  2  Id.,  194,  195. 

* Curia,  per  SUTHERLAND,  J.  This  [*19O 
case  is  distinguishable  in  only  two  particulars, 
from  that  of  Goodell  v.  Jackson,  20  Johns.,  188. 
693  :  1.  In  that  case  it  appeared  that  the  In- 
dian who  made  the  grant,  resided  with  the 
tribe  of  Oneida  Indians.  2.  He  expressed  his 
dissent  from  the  grant,  by  subsequently  con- 
veying to  another.  In  this  case  neither  of 
those  facts  exist,  nor  do  they  appear  to  me  to 
be  material. 

The  opinion  of  Kent,  Ch.  J. ,  in  Goodell  v. 
Jackson,  which  was  concurred  in  by  the  Court 
of  Errors,  decides,  that  by  the  Constitution  and 
Statute  Law  of  this  State,  no  white  person  can 
purchase  any  title  to  land,  from  any  one  or 
more  Indians,  either  individually  or  collective- 
ly, without  the  authority  and  consent  of  the 
Legislature  ;  that  it  was  immaterial  from  what 
source  the  property  proceeded,  and  whether  it 
was  owned  by  tribes,  families  or  individuals  ; 
that  if  it  be  Indian  property  in  land,  it  is  pro- 
tected by  our  Constitution  and  laws. 

Neither  the  terms  nor  spirit  of  the  constitu- 
tional provisions  are  confined  to  Indians  re- 
siding with  their  tribe.  After  it  has  been  de- 
cided that  these  provisions  extend  to  the  indi- 
vidual property  of  a  single  Indian,  acquired 
by  purchase,  or  as  the  reward  of  his  military 
services,  they  must  be  held  to  apply,  whether 
the  Indian  reside  within  the  body  of  his  nation, 
or  separate  and  apart  from  them.  It  is  analo- 
gous to  the  disability  of  infants  to  contract,  in 
not  depending  on  the  actual  capacity  to  pro- 
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tect  his  own  rights.     There  must  be  judgment 
for  the  plaintiff,  with  leave  to  the  defendant  to 
withdraw  the  demurrer,  and  rejoin  on  pay- 
ment of  costs. 
Rule  accordingly. 


191*]  *FOX  v.  DRAKE'AND  PUMPELLY. 

Public  Officers— Discretion  as  to  Application  of 
Public  Funds — Not  Personally  Liable,  on  Pub- 
lic Contracts,  Signed  by  them  as  Agents. 

Public  agents  striking  a  balance  and  promising  to 
pay  in  writing,  adding  their  character  of  agent,  are 
not  personally  liable. 

E.  g.  Commissioners  appointed  under  the  Statute, 
BOSS.  35,  ch.  75,  sec.  9, 10,  to  superintend  building  the 
Court  House  in  TiogaCo.  Otherwise,  if  they  nave 
public  funds  in  their  hands. 

These  are  not  personally  liable  on  the  ground  that 
they  have  made  payments  on  contracts  entered  into 
subsequent  to  the  one  on  which  the  action  is 
brought,  thus  exhausting  their  funds.  They  have  a 
discretion  in  applying  the  public  funds,  which  is 
not  controlled  by  the  order  of  time  in  which  they 
have  made  their  contracts. 

A  SSUMPSIT,  tried  at  the  Tioga  Circuit,  in 
li.  Jan.,  1827,  before  Nelson,  Circuit  J. 

At  the  trial,  it  appeared  that  the  defendants 
were  commissioners  for  building  a  Court  House 
in  Owego  Village,  County  of  Tioga,  appointed 
under  the  Statute,  sess.  45,  ch.  75,  sees.  9,  10, 
A.  D.  1822,  p.  76,  and  that  known  to  the 
plaintiff,  who  worked  upon  the  Court  House 
under  a  contract  with  the  defendants.  Having 
paid  out  considerable  money  raised  under  the 
Act,  and  some  on  contracts  made  for  work 
after  they  had  employed  the  plaintiff,  they 
struck  a  balance  with  him,  and  executed  and 
delivered  to  him  the  following  note  :  "  On  set- 
tlement with  Sylvanus  Fox  for  work  and  labor 
on  the  Court  House  in  the  Village  of  Owego, 
we  find  there  to  be  due  him  $218.65,  which  we 
promise  to  pay  on  the  first  day  of  June  next. 
Dated  Owego,  March  25th,  1823. 

JOHN  R.  DRAKE, 
CHARLES  PUMPELLY, 

Commissioners  for  building  the  Court  House 
at  Owego  Village." 

Evidence  being  given  on  the  question  wheth- 
er the  commissioners  were  in  advance  of  the 
funds  in  their  hands,  at  the  commencement  of 
the  suit,  the  judge  left  the  question  to  the  jury, 
whether  the  defendants  had  public  funds  in 
their  hands  to  pay  the  plaintiff,  charging  that 
if  they  had,  the  verdict  should  be  for  the  plaint- 
iff ;  otherwise,  not.  That  the  defendants  had 
a  discretion  in  applying  moneys  raised,  upon 
subsequent  contracts,  and  were  not  liable  for 
that  reason. 

Verdict  for  the  defendants. 

Mr.  S.  Shei~woodt  for  the  plaintiff,  now  moved 
for  a  new  trial.  He  said  the  defendants  were 
personally  liable,  and  it  made  no  difference 
whether  they  had  funds  or  not.  The  addition 
to  the  names  was  a  mere  description  of  person. 


NOTE.— Public  officers— Personal  liability  of, on  con- 
tract*. 

Contract*  made  by  a  public  officer  urlthin  the  scope 
of  Ms  authority,  are  presumed  to  be  made  in  his  of- 
ficial capacity,  unless  the  contrary  appears.  See 
Gill  v.  Brown,  12  Johns.,  385,  note,  and  other  notes 
there  cited.  See,  also,  Perrin  v.  Lyman,  32  Ind.,  16. 

The  public  are  presumed  to  know  the  extent  of  a 
public  officer's  authority,  when  such  authority  is  de- 
nned by  law.    Newman  v.  Sylvester,  42  Ind.,  106. 
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(8  Johns.,  148 ;  13  Id.,  308  ;  9  Id.,  334  ;  3  Cai., 
70,  72  ;  *12  Johns.,  388,  444  ;  15  Id.,  2,  [*192 
281  ;  18  Id.,  126  ;  1  Coxe,  27.)  Under  the  stat- 
ute, the  defendants  were  bound  to  confine 
themselves  to  the  sum  raised.  Going  beyond 
it,  they  were,  therefore,  personally  liable,  hav- 
ing broken  their  trust.  (1  Coxe  N.  J.,  242.) 
At  any  rate,  the  defendants  should  have  paid 
on  the  plaintiff's  contract  in  preference  to  sub- 
sequent ones. 

Mr.  J.  A.  Collier,  contra.  The  defendants 
acted  as  known  public  agents,  and  contracted 
only  in  that  character,  and  are,  therefore,  not 
personally  liable.  (13  Johns.,  313  ;  19  Id.,  60; 
1  Cow.,  534;  8  Johns.,  120.) 

Curia,  per  SAVAGE,  Ch.  J.  This  is  a  case 
in  which  the  defendants  are  not  personally 
liable,  unless  it  was  clearly  their  intention  to 
assume  personal  responsibility,  which  does  not 
appear.  The  question  was  fairly  passed  upon, 
whether  they  had  expended  all  the  moneys  in 
their  hands  ;  and  the  judge  was  right  in  say- 
ing the  defendants  had  a  discretion  as  to  pay- 
ing out  the  money,  and  that  they  did  not  be- 
come liable  by  reason  of  paying  contracts  en- 
tered into  subsequent  to  the  plaintiff's  contract. 
The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 

Cited  in— 12  Wend.,  180 ;  22  Barb.,  614  ;  4  How.  U. 
S.,  149 ;  21  Hun,  353. 
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HALLETT,  Sheriff  of  HERKIMER. 

Action  for  Escape — Sheriff  Cannot  Object  Irregu- 
larity of 'ca.  sa. — Levy  on  Sufficient  Property 
and  Release,  not  a  Discharge  of  Debtor  if  He 
Procure  Release  by  His  own  Act — Levy  on 
Judgment  Obtained  as  Collateral  Security. 

In  debt  for  an  escape  from  a  ca.  sa.,  the  sheriff 
cannot  object  its  irregularity ;  as  that  it  issued  after 
a  year  and  day  without  a  set.  fa.  or  that  the  judg- 
ment on  which  it  issued  had  been  discharged. 

A  levy  on  sufficient  property  to  satisfy  a  judg- 
ment, and  a  release  of  the  property,  will  not  oper- 
ate to  discharge  the  debtor  where  he  procures  the 
release  by  his  own  act ;  as  by  pretending  that  the 
property  is  owned  by  others. 

A  levy,  in  virtue  of  an  execution  upon  a  judg- 
ment obtained  as  collateral  security  for  another 
judgment,  is  not  a  satisfaction  of  the  latter. 

Citations— 13  Johns.,  529 ;  15  Johns,,  378 ;  12  Johns., 
208 :  4  Mass.,  403 ;  1  Salk.,  322 ;  2  Ld.  Baym.,  1072. 

DEBT  for  the  escape  of  one  Grose  from  the 
defendant's  custody,  under  aca.  sa.  against 
Grose  and  Hillakie  jointly,  issued  on  a  judg- 
ment of  the  Supreme  Court,  in  favor  of  the 
plaintiffs. 

*The  cause  was  tried  at  the  Herkimer  [*193 
Circuit,  in  Mar.,  1827,  before  Williams,  Circuit 
J.,  when  the  plaintiff  made  out  the  commit- 
ment of  both  defendants,  and  escape  of  Grose 
from  custody  under  the  ca.  sa.,  which  issued 
more  than  two  years  after  the  recovery  of  the 
judgment.  The  defendant  objected  this,  but 
the  objection  was  overruled. 

The  defendant  then  proved  that  one  Sharp 
confessed  a  judgment  in  favor  of  the  plaintiffs, 
as  a  collateral  security  for  the  debt  against 
Grose  &  Hillakie,  on  which  a  fi.  fa.  issued 
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previous  to  the  issuing  of  the  ca.  sa.  now  in 
question  :  and  the  under-sheriff  and  the  plaint- 
iff's agent  went  with  the  execution  to  Sharp's 
residence,  to  make  a  levy.  There  was  suffi- 
cient personal  property  there,  but  Sharp  said 
it  was  not  his  ;  that  it  belonged  to  one  Fergu- 
son, and  the  farm  was  under  a  mortgage  to  one 
Nellis.  The  under-sheriff  did  not  make  an  in- 
ventory, or  remove  the  property,  but  told 
Sharp  he  had  levied.  He  informed  the  agent 
he  should  not  proceed  any  further,  unless  in- 
demnified. The  agent  agreed  that  if  the  plaint- 
iffs wished  him  to  proceed,  they  would  give 
him  directions.  Nothing  further  was  done  on 
this  execution.  The  plaintiffs  afterwards  sued 
out  the  ca.  sa.  against  the  original  debtors. 

The  defendant's  counsel  contended  that  there 
was  a  question  of  fact  for  the  jury,  whether 
the  sheriff  had  levied  on  the  goods  and  land  ; 
and  that  the  evidence  was  sufficient  to  justify 
the  finding  of  such  a  levy  ;  and  also  that  the 
property,  real  and  personal,  belonged  to  Sharp, 
and  that  the  personal  property  was  more  than 
sufficient  to  satisfy  the./?,  fa.;  that  the  levy  ex- 
tinguished the  judgment  against  Sharp  and, 
by  consequence,  the  judgment  on  which  the 
ca.  sa.  in  question  issued.  The  judge  refused  to 
charge  according  to  these  views  of  the  counsel, 
deciding  that,  under  the  circumstances,  it  was 
immaterial  whether  there  was  a  levy  or  not. 

Verdict  for  the  plaintiff. 

A  motion  was  now  made,  in  behalf  of  the 
defendant,  for  a  new  trial. 
194*]     *Mr.  M.  Haff,  for  the  motion. 

Mr.  C.  P.  Kirkland,  contra. 

Curia,  per  WOODWORTH,  /.  It  is  well  set- 
tled, that  in  an  action  for  an  escape,  the  sheriff 
cannot  object  the  irregularity  of  the  ca.  sa.  (13 
Johns.,  529  ;  15  Johns.,  378.) 

As  to  the  levy,  it  is  apparent,  in  the  first 
place,  that  none  was  made  or  intended  to  be 
made ;  and  if  there  had  been  a  levy,  the  under- 
sheriff  was  so  well  satisfied  of  an  adverse  claim 
that  he  demanded  an  indemnity.  Whatever 
may  have  been  the  state  of  the  title,  it  can 
never  be  permitted  to  a  defendant,  who  denies 
that  he  is  the  owner  of  property  levied  on,  to 
take  the  benefit  of  the  rule  which  considers  the 
levy  on  sufficient  property  unquestionably  be- 
longing to  the  defendant,  a  satisfaction  of  the 
execution. 

If,  in  judgment  of  law,  such  a  levy  operated 
as  an  extinguishment  of  the  judgment  against 
Sharp  and,  by  consequence,  of  that  against 
Grose  &  Hillakie,  then  the  issuing  of  the  ca.  sa. 
was  irregular.  To  correct  the  irregularity,  the 
defendants  in  that  execution  might  have  ap- 
plied to  the  court  to  set  the  execution  aside. 
But,  I  apprehend,  it  was  not  competent  for  the 
sheriff  to  avail  himself  of  this  ground  as  a  de- 
fense, in  an  action  for  the  escape.  He  cannot, 
in  that  form,  question  the  regularity. 

The  rule,  as  laid  down  in  Hoytv.  Hudson,  12 
Johns.,  208,  is,  that  where  a  sufficient  levy  is 
once  made  the  sheriff  cannot  make  a  second 
levy.  The  principle  recognized  in  that  case 
goes  to  the  extent  of  saying,  the  defendant  is 
discharged.  (4  Mass.,  403  ;  1  Salk.,  322  ;  2Ld. 
Raym.,  1072.)  But  here  the  question  occurs, 
does  the  principle  apply  to,  and  discharge  the 
original  debtors,  unless  actual  payment  is 
made  ?  Where  a  plaintiff  has  taken  collateral 
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security,  he  has  several  remedies,  and  may 
pursue  them  all  until  actual  satisfaction.  The 
levy  on  sufficient  upon  the  collateral  security 
may  protect  the  surety  against  further  liability, 
but  it  is  no  payment  of  the  original  debt ;  nor 
is  it  a  sufficient  answer,  to  allege  that  the 
plaintiffs,  after  levy  on  the  surety's  goods, 
might  *have  obtained  satisfaction  out  [*195 
of  them,  or  made  the  sheriff  liable  lor  not 
doing  so.  On  the  collateral  security,  the  plaint- 
iffs might  proceed  at  their  election  ;  but  were 
not  obliged  to  hazard  litigation  for  the  benefit 
of  the  original  debtors.  They  might  cease,  in 
their  discretion,  to  pursue  such  security.  The 
real  debtors  have  no  just  cause  to  complain, 
for  they  are  the  persons  who  ought  to  pay.  It 
would  seem  to  be  a  novel  doctrine,  as  well  as 
unjust  in  principle,  which  would  allow  him  to 
complain  who  had  received  no  injury. 

I  think  the  decisions  of  the  judge  were  cor- 
rect. The  motion  for  a  new  trial  is  denied. 

New  trial  denied. 

Cited  in— 4  Wend.,  613 ;  6  Wend.,  564 ;  8  Wend.,  547 ; 
23  Wend.,  500 ;  3  Barb.  Ch.,  190 ;  7  N.  Y.,  199 ;  44  N.  Y., 
165 ;  3  Barb.,  409,  641 ;  6  How.  Pr.,  75 ;  11  How.  Pr., 
359 ;  23  How.  Pr.,  136 ;  42  How.  Pr.,  246 ;  1  Abb.  Pr., 
434 ;  4  Bos.,  389,  653 ;  4  Leg.  Obs.,  54. 


WAITE  0.  LEGGETT. 

Action    for    Money    Paid    Voluntarily — What 
Necessary,  to  Defeat. 

To  deprive  a  party  of  his  action  for  money  paid 
voluntarily  beyond  what  is  due,  on  the  ground  of 
knowing1  that  it  was  not  due,  it  must  appear  that  it 
was  paid  with  a  full  knowledge  that  it  ought  not  to 
be  paid. 

That  the  party  paying  had  the  means  of  knowing 
this,  and  might  have  availed  himself  of  those  means 
by  a  careful  attention  to  the  state  of  the  accounts 
and  transactions  between  him  and  the  creditor,  is  no 
answer  to  the  action,  provided  there  be  in  fact  a 
mistake  in  the  payment. 

For  the  circumstances  in  evidence  upon  which 
such  mistake  may  be  inferred  see  the  case  and  opin- 
ion of  the  court. 

Citations— 1  Esp.  N.  P.,  84,  279 ;  2  Esp.  2V.  P.,  546, 
723:  2  East,  469. 

ASSUMPSIT  for  money  had  and  received  ; 
tried  at  the  Washington  Circuit,  in  June, 
1825,  before  Duer,    Circuit  J.,  when  the  fol- 
lowing facts  were  in  evidence  : 

Jan.  2,  1807,  Waite  executed  his  bond  and 
warrant  to  confess  judgment  to  Leggett,  for 
items  of  account  furnished  by  the  latter  to  his 
attorney,  amounting  to  $1,579.64,  on  which 
judgment  was  entered.  Oct.  28,  1807,  Leggett 
furnished  to  his  attorney  vouchers  of  his  de- 
mand against  Waite  and,  among  others,  a  note 
dated  July  4,  1804.  for  $1,546.06,  bearing  in- 
terest from  the  date  ;  and  after  considerable 
payments  on  the  judgment,  a  balance  was 
struck  between  the  parties,  including  the  note 
and  interest  according  to  its  date,  when  it  was 
found  that  the  judgment  had  been  taken  for 
$291.08,  less  than  was  due  to  Leggett.  In  1812 
it  was  agreed,  after  negotiation,  that  Waite 
should  pay  one  half  of  that  sum  to. Leggett, 
besides  the  balance  on  the  judgment.  Various 
payments  were  then  made  by  Waite,  and  Feb. 
25.  *1820,  he  paid  $294,  leaving  the  [*  196 
balance,  according  to  an  account  shown  to  him 
by  Leggett's  attorney ,  $106.05.  Being  called  on 
to  pay  this,  and  furnished  by  Leggett's  attor- 
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ney  with  a  statement  of  demands  and  pay- 
ments, Waite  refused,  insisting  that  he  had  al- 
ready overpaid  ;  that  the  note  of  $1,546.06  Was 
given  July  4.  1806,  instead  of  1804,  being  im- 
properly antedated,  and  interest  having  been 
allowed  on  that  sum  from  the  date  in  1804. 
And  he  produced  a  receipt  for  this  note,  stat- 
ing the  items  of  which  it  was  composed,  dated 
7  mo.  4th,  1806,  signed  by  Leggett  &  Son, 
which  showed  the  overpayment,  when  taken  in 
connection  with  the  statement.  The  excess 
paid  was  $46.18,  Feb.  25,  1820.  This  sum,  with 
interest,  made  $63.62,  which  the  plaintiff, 
Waite,  insisted  he  was'entitled  to  recover.  The 
excess  in  payment  was  admitted  at  the  trial ; 
but  the  defendant's  counsel  insisted  that  the 
plaintiff  could  not  recover,  inasmuch  as  the 
payment  must  be  taken  to  have  been  volun- 
tary, and  with  knowledge  that  it  was  not  due, 
the  plaintiff,  Waite,  having  all  along  had  pos- 
session of  the  receipt,  which  showed  the  truth 
to  him.  Further  particulars  will  be  found 
stated  in  the  opinion  of  the  court. 

The  judge  decided  that  the  action  was  sus- 
tainable, and  the  jury  found  for  the  plaintiff 
$63.62. 

Mr.  J.  L.  Wendell,  for  the  defendant,  now 
moved  for  a  new  trial.  He  said  the  action  was 
not  sustainable,  the  money  being  paid  by  the 
plaintiff  with  a  full  knowledge  of  all  the  cir- 
cumstances, showing  that  he  was  not  liable  to 
pay  it.  Such  knowledge  was  inferrible  from 
the  defendants  having  had  the  means  of  ac- 
quiring it.  (2  Esp.,  546,  723  ;  1  Id.,  279,  84  ;  1 
T.  R.,  343  ;  1  Cai.,  36  ;  2  Johns.,  165  ;  2  East. 
469.) 

Messrs.  C.  L.  Allen  and  S.  Stevens,  contra, 
cited  2  Ld.  Raym.,  1217  ;  6  Cow.,  297,  and 
cases  cited. 

Curia,  per  SUTHERLAND,  J.  It  is  admitted 
that  the  note  for  $1,546.06,  given  by  Waite  to 
Leggett,  July  4,  1806,  was  erroneously  dated 
197*]  July  4,  *1804  ;  and  that,  deducting 
from  the  account  of  Leggett  against  Waite,  the 
interest  which  has  been  charged  upon  the  note 
as  accruing  from  1804  to  1806,  he  has  been 
overpaid  to  the  amount  of  $63.62,  including 
interest,  for  which  the  verdict  was  found  ;  and 
the  question  is,  whether,  under  the  circum- 
stances, this  money  can  be  recovered  back.  It 
appears  from  the  evidence,  that  when  Waite 
gave  the  note  in  question,  Leggett  gave  him  a 
receipt  for  it,  correctly  dated  July  4, 1806 ;  and 
it  is  contended,  that  inasmuch  as  he  then  had 
in  his  possession  the  means  of  ascertaining  the 
true  date  of  the  note,  he  is  chargeable  with 
knowledge  of  that  fact ;  and  that  the  pay- 
ments made  by  him  are  to  be  considered  as 
voluntarily  made,  with  a  full  knowledge  that 
he  was  paying  more  than  he  was  legally  bound 
to  pay.  That  he  knew  the  true  date  of  the 
note,  may  be  conceded.  But  the  evidence 
clearly  shows  that  he  did  not  know,  that  in  the 
calculation  made  by  Leggett  or  his  attorney  of 
the  amount  due,  they  had  considered  the  note 
as  having  been  given  in  1804,  instead  of  1806, 
and  had  cast  the  interest  accordingly.  The  last 
payment  made  by  Waite  was  Feb.  25,  1820 ; 
and  Mr.  Wendell  testifies,  that  subsequent  to 
that  day,  Waite  was  furnished,  as  is  clearly  to 
be  inferred  for  the  first  time,  with  a  statement 
of  the  demands  of  Leggett  containing  charges 
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and  credits ;  that  upon  receiving  the  state- 
ment, he  pointed  out  the  mistake  in  the  date  of 
the  note,  and  alleged  that  he  had  been  errone- 
ously charged  with  two  years  interest  upon  it  ; 
and  that  allowing  for  that  error,  he  had  over- 
paid Leggett,  and  refused  to  pay  the  balance 
then  claimed  from  him.  So  far,  then,  from 
having  voluntarily  paid  the  interest  for  these 
two  years,  he  did  not  know  that  the  note  had 
been  erroneously  dated,  or  that  Leggett  had 
made  a  mistake  in  his  calculations,  until  the 
last  payment.  He  knew  he  was  indebted  to 
Leggett  in  a  large  amount,  and  gave  him  a 
bond  and  warrant  of  attorney  by  way  of  secur- 
ity for  the  sum  alleged  to  be  due,  without  ask- 
ing for  the  items,  and  without  any  statement 
having  been  furnished  to  him.  The  whole 
course  of  the  transaction  shows  that  the  judg- 
ment bond  *was  not  considered  by  the  [*198 
parties  as  a  final  and  conclusive  liquidation  of 
the  amount  due.  The  bond  was  given  in  Jan.. 
1807,  and  the  judgment  was  soon  after  entered 
up.  But  in  1812  an  omission,  which  operated 
in  favor  of  Waite,  was  discovered  and  cor- 
rected. Indeed  it  was  not  contended,  on  the 
argument,  that  Waite  was  concluded  by  the 
judgment.  The  objection  to  the  action  was  put 
exclusively  on  the  ground  of  a  voluntary  pay- 
ment. In  all  the  cases  cited  by  the  defendant's 
counsel,  the  money  which  was  sought  to  be  re- 
covered back  was  paid  with  a  full  knowledge 
that  it  ought  not  to  be  paid.  (1  Esp.  N.  P. 
Cas.,  84,  279  ;  2  Esp.  N.  P.  Cas.,  546,  723  ;  2 
East,  469.) 
New  trial  denied. 

Cited  in-2  Den.,  108;  1  Edw.,  643 ;  28  N.  Y.,  314 ;  40 
N.  Y.,  380 ;  43  N.  Y.,  454 ;  3  Keyes,  278  ;  3  Abb.  App. 
Dec.,  15 ;  1  Trans.  App.,  73 ;  1  Hun,  629 ;  20  Hun,  352 ; 
29  Barb.,  92 ;  4  T.  &  C.,  169 :  3  Abb.  N.  S.,  212 ;  4  Abb. 
N.  S.,  38 ;  12  Abb.  N.  S.,  109 ;  5  Rob..  471 ;  4  E.  D.  S., 
408  ;  3  Am.  Rep.,  719  (43  N.  Y.,  452) ;  51  Mo.,  278. 


FOSTER  v.  PRESTON. 

Attorney — Appointed  Under  Power  of  Substitu- 
tion— Principal  Liable  for  His  Acts — When 
Original  Attorney,  Liable — Parties. 

Semi*,  that  an  attorney  appointed  under  a  power 
of  substitution,  is  the  attorney  of  the  principal,  and 
the  original  attorney  is  not  liable  for  his  acts,  or  on 
his  receipt  of  money. 

But  if  the  original  attorney  give  instructions  to 
his  substitute,  different  from  those  given  the  former 
by  the  principal,  in  following  which  a  loss  accrues, 
the  original  attorney  thereby  makes  the  substitute 
his  own  agent  qitoad  hoc,  and  is  solely  accountable. 

E.  g.  P.  gave  a  letter  of  attorney,  to  F.  to  procure 
and  remit  money,  with  power  of  substitution,  P.  di- 
recting the  money  to  be  remitted  by  draft.  F.  made 
a  substitute;  and  directed  a  remittance  by  mail  in 
money,  which  was  accordingly  sent  by  letter  and 
lost.  Held,  that  the  substitute  was  F's  agent  qw>ad 
hoc,  not  the  agent  of  the  principal ;  and  that  the 
receipt  and  remittance  of  the  money  by  the  substi- 
tute in  this  manner,  was  equivalent  to  a  receipt  by 
the  original  attorney,  who  was  liable  to  his  princi- 
pal as  for  money  had  and  received  to  his  use. 

Where  one  is  entitled  to  money  in  right  of  another, 
e.  g.,  in  right  of  his  wife,  or  his  ward,  and  another 
receives  it  from  him  under  his  authority,  he  may 
sue  his  agent,  and  recover  the  money  in  his  own 
name,  without  notice  of  the  character  in  which  he 
originally  claimed  it. 

A  SSUMPSIT  for  money  had  and  received, 
A  tried  at  the  Delaware  Circuit,  Nov.  21,  1826, 
before  Betts,  late  Circuit  J. 

The  material  facts  proved  were,  that  one 
Jackson  died  in  the  service  of  the  U.  S. ,  leaving 
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&  widow  and  children,  who,  by  the  laws  of  the 
U.  S.,  became  entitled  to  money  in  lieu  of  boun- 
ty lands.  The  plaintiff  married  Jackson's  wid- 
ow, and  was  appointed  guardian  of  the  chil- 
dren. He  employed  the  defendant  to  procure 
the  money  from  the  U.  S.,  for  that  purpose  ex- 
ecuting to  him  the  power  of  attorney  as  guar- 
dian, he  and  his  wife  joining  in  a  power  as  to 
her  share,  and  both  powers  containing  clauses 
of  substitution.  The  weight  of  evidence  was  that 
1 99*]  the  *plaintiff  and  defendant  agreed  that 
the  money  should  be  remitted  by  draft.  The 
•defendant,  by  an  instrument  in  writing,  substi- 
tuted Van  Zandt  and  Rockwell,  of  Washing- 
ton, or  either  of  them,  to  procure  the  money, 
directing  them,  by  letter,  to  forward  the  money 
by  mail,  after  taking  out  commission.  The 
money  was  accordingly  procured,  and  put  into 
the  postoffice  at  Washington,  directed  in  a  let- 
ter by  Van  Zandt  and  Rockwell  to  the  defend- 
ant. There  was  no  very  satisfactory  proof  that 
the  defendant  had  actually  received  it. 

An  objection  was  taken  by  the  defendant's 
•counsel,  that  the  share  of  the  children  should 
not  be  included  in  the  plaintiff's  claim  ;  but 
the  judge  overruled  the  objection. 

He  charged  the  jury,  that  by  construction  of 
law, Van  Zandt  and  Rockwell  were  the  agents 
of  the  defendant,  and  not  of  the  plaintiff;  and 
the  receipt  of  the  money  by  them  rendered  the 
defendant  liable  ;  but  that  if  such  was  not  the 
construction  of  law,  yet  if  the  original  direction 
•of  the  plaintiff  was  to  have  the  money  remitted 
in  a  draft,  and  the  defendant  changed  it,  then 
Van  Zandt  and  Rockwell  were  his  agents,  and 
!he  was  liable.  At  any  rate,  if  they  found  the 
money  was  actually  received  by  the  defendant, 
he  was  liable.  Verdict  for  the  plaintiff. 

Mr.  J.  A.  Collier,  for  the  defendant,  now 
moved  for  a  new  trial.  He  insisted  that  Van 
Zandt  and  Rockwell  were  to  be  considered 
agents  of  the  plaintiff  and, at  any  rate.the  money 
due  to  the  children  should  not  have  been  al- 
lowed. The  plaintiff  does  not  declare  as  guard- 
ian; and  the  claim  cannot  be  joined  with  one 
in  favor  of  the  plaintiff,  or  him  and  his  wife. 
Besides,  the  plaintiff  and  his  wife  should  have 
joined.  He  cited  15  Johns.,  479. 

Mr.  8.  Sherwood,  contra,  cited  1  Liv.  Ag., 
358,  368;  Pal.,  Ag.,  2,  4;  2  Gall.,  565;  4  Burr., 
1984. 

Curia,  per  SAVAGE,  Ch.  J.  The  points  ruled 
by  the  judge,  must  be  taken  in  reference  to  the 
facts  of  the  case.  JiVhether,  in  general,  the  sub- 
stitute is  the  agent  of  the  attorney  and  not  the 
principal,  we  need  not  decide,  The  substitute 
2OO*]  *is  certainly  the  attorney  of  the  princi- 
pal for  some  purposes.  In  this  case,  Van  Zandt 
executed  a  release  to  the  government,  as  the  at- 
torney of  the  plaintiff  and  his  wife,  which,  no 
doubt,  is  -valid  and  obligatory;  and  had  he  not 
forwarded  the  money  to  the  defendant,  he 
would  be  liable  to  pay  it  to  the  plaintiff.  So  far, 
therefore,  as  the  judge  expressed  an  opinion  on 
•the  abstract  proposition  that  Van  Zandt  and 
Rockwell  were  the  agents  of  the  defendants,  I 
am  inclined  to  think  he  erred.  But  it  seems  to 
me  to  have  no  necessary  connection  with  the 
•case.  The  defendant  was  employed  to  pro- 
cure certain  moneys,  to  which  the  plaintiff  was 
legally  entitled.  The  proper  documents  were 
f nrnished  for  that  purpose,  and  the  mode  in 
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which  the  remittance  should  be  made  is  pointed 
out.  The  defendant  directed  a  different  mode 
of  remittance,  and  the  money  was  lost.  Upon 
this  state  of  facts,  nothing  can  be  clearer  than 
that  the  defendant  is  liable.  He  constituted  Van 
Zandt  and  Rockwell  his  own  agents  for  the 
purpose  of  remittance.  Then  the  receipt  of  the 
money  by  them  was,  in  effect,  a  receipt  by  the 
defendant,  and  makes  him  liable  in  this  action. 

As  to  the  last  branch  of  the  judge's  charge, 
there  can  be  no  question,  and  had  the  verdict 
been  founded  entirely  upon  the  fact  of  the  de- 
fendant's actual  receipt  of  the  money,  I  should 
not  be  willing  to  distucb  it. 

The  judge  is  said  to  have  erred,  in  permitting 
a  recovery  for  the  money  due  the  children  of 
Jackson,  but  the  objection  is  not  well  founded. 
The  money  was  due  to  the  plaintiff,  and  it 
could  not  be  important  what  he  was  to  do  with 
it  or  to  whom  it  ultimately  belonged.  Suppose 
an  administrator  appoints  an  attorney  to  collect 
money  due  to  the  principal  as  administrator, 
and  the  money  is  collected,  but  not  paid  over 
upon  demand  ;  surely  the  action  need  not  be  in 
his  character  as  administrator.  The  plaintiff 
must  sue  in  his  own  right,  and  would,  in  such 
a  case,  be  liable  for  costs  on  failure. 

Upon  a  similar  principle,  the  wife  need  not 
be  joined;  and  upon  the  whole,  there  is  no  good 
ground  for  a  new  trial. 

New  trial  denied. 

Cited  in-5  Am.  Rep..  494,  495  (43  Miss.,  288). 


*  WILLIAMS  t>.  DAVID  THORP.  [*2O1 

Evidence — Admissions,  <&c. ,  made  in  Attempt  to 
Compromise  Suit,  Inadmissible. 

Concessions  or  admissions  made  during  the  pen- 
dency of  a  treaty  for  compromising  a  suit,  are  not 
admissible  evidence  against  the  party  making  them. 

A  witness  told  the  plaintiff  he  was  authorized  by 
the  defendant  to  call  on  him  and  ascertain  on  what 
terms  he  would  settle  the  suit.  The  plaintiff  re- 
ferred the  witness  to  his  (the  plaintiff's)  attorney, 
saying  he  (the  attorney)  was  interested  as  owning 
part  of  the  demand  in  question,  which  was  a  prom- 
issory note  payable  to  bearer.  The  attorney  being 
called  as  a  witness  for  the  plaintiff  on  the  trial,  the 
statement  of  the  plaintiff  was  offered  in  evidence, 
to  show  the  interest  of  the  attorney,  and  thus  ex- 
clude him. 

Held,  that  such  testimony  was  inadmissible. 

Citations— Peake  Ev.,  19;  2  Esp.,  474;  1  Esp.,  143. 


A  SSUMPSIT  on  a  promissory  note  of 
J\.  dated  Oct.  24,  1816,  payable  to  Lewis 
Thorp,  or  bearer,  on  demand.  The  cause  was 
tried  at  the  Herkimer  Circuit,  Mar.  21,  1827, 
before  Williams,  Circuit  J. 

At  the  trial,  the  plaintiff  offered  his  attorney 
as  a  witness,  who  was  objected  to  as  interested, 
by  the  defendant,  who  called  one  Vincent  to 
prove  the  interest.  He  testified  that  he  saw  the 
plaintiff  and  told  him  he  had  been  requested  by 
the  defendant  and  his  attorney  to  call  on  him, 
and  learn  on  what  terms  he  would  settle  this 
suit,  at  the  same  time  observing  that  he  was  not 
authorized  to  conclude  a  settlement.  The  plaint- 
iff replied  he  could  not  propose  any  terms  of 
settlement,  without  seeing  his  attorney,  because 
his  attorney  was  interested  in  the  suit,  owning 
a  part  of  the  demand,  and  that  the  witness  must 
go  to  the  attorney,  who  would  inform  him  on 
what  terms  the  suit  would  be  settled  ;  that  the 
attorney  had  the  whole  management  of  the  busi- 
ness, and  what  he  did  would  be  allowed. 
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The  judge  rejected  this  evidence,  on  the 
ground  that  the  admission  was  made  when  the 
parties  were  treating  of  a  settlement. 

The  attorney  was  then  sworn,  who  proved 
the  note,  and  the  defendant's  admission  taking 
it  out  of  the  Statute  of  Limitations  which  he  had 
pleaded.  The  attorney  denied  having  any  in- 
terest in  the  note.  The  verdict  being  for  the 
plaintiff. 

A  motion  was  now  made,  in  behalf  of  the  de- 
fendant, for  a  new  trial. 

Mr.  H.  Notion,  for  the  motion,  admitted  that 
an  offer  to  buy  peace,  would  be  inadmissible 
against  a  party,  if  not  acceded  to  ;  but  insisted 
that  the  admission  of  a  fact  is  competent  evi- 
dence, though  made  in  the  course  of  a  treaty 
2O2*]  *of  compromise.  (Phil.  Ev.,  79  ;  Bull. 
JV.  P.,  236  ;  2  Stark.  Ev.,  38,  39.) 

Mr.  A.  Mann,  contra,  denied  that  any  offer, 
proposition  or  concession,  with  a  view  to  settle 
a  dispute,  &c.,  will  be  allowed  in  evidence,  un- 
less the  settlement  takes  place.  (1  Esp.  143  ;  2 
Id.,  475;  3  Id.,  113;  Bull.  N.  P.,  236;  Peake  Ev. 
19  ;  Phil.  Ev.,  69  ;  Swift.  Ev.,  126  ;  Stark. 
Ev.,38,  39.) 

Curia,  per  WOODWORTH,  J.  I  think  the 
judge  decided  correctly.  Propositions  on  either 
side,  made  by  parties  on  a  treaty  for  compro- 
mising their  differences,  if  it  be  ineffectual, 
ought  not  to  operate  as  evidence  in  a  future 
contest.  It  seems  to  me  that  a  different  rule 
would  be  laying  a  snare  for  suitors,  and  calcu- 
lated to  entrap  a  party.  It  is  taking  advantage 
of  expressions  made  in  moments  of  confidence, 
when  he  is  off  his  guard,  by  the  prospect  of 
compromise.  In  this  case,  there  was  the  com- 
mencement of  a  negotiation.  No  objection  was 
made  to  the  justice  of  the  demand,  and  the 
plaintiff  might  well  have  considered  that  there 
was  a  fair  prospect  of  settlement.  Under  such 
circumstances,  to  permit  loose  expressions,  not 
even  going  to  the  justice  of  the  case,  but  mere- 
ly to  turn  the  party  round  to  another  action, 
while  it  would  be  impolitic  and  dangerous  as  a 
rule,  would  be  opposed  to  the  principle  which 
seems  to  govern  in  cases  of  this  kind.  The 
reason  often  assigned  by  Ld.  Mansfield  was, 
that  it  must  be  permitted  to  men  "to  buy  their 
peace,"  without  prejudice,  if  an  offer  to  buy 
does  not  succeed.  (Peake  Ev.,  19.) 

In  Turner  v.  Railton,  2  Esp.,  474,  Ld.  Ken- 
yon  observed,  "concessions  made  for  the  pur- 
pose of  settling  the  business  for  which  the  ac- 
tion is  brought,  cannot  be  given  in  evidence; 
but  facts  admitted  I  have  always  received." 
(See,  also,  1  Esp.,  143.)  The  admissions  of  one 
party  are,  in  general,  evidence  for  the  other; 
and  the  principle  now  assumed  is  not  intended 
to  interfere  with  that  rule,  except  in  cases 
where  a  treaty  for  compromise  is  proposed  and 
pending;  and  where,  from  the  facts  disclosed, 
there  is  a  reasonable  prospect  that  it  will  be 
2O8*]  *carried  into  effect.  When  such  a  case 
is  presented,  nothing  is  more  natural  than  for 
a  party  to  suppose  further  litigation  improba- 
ble, and  particularly  when  the  justice  of  the 
demand  is  not  questioned.  He  would  never 
suspect  that  the  admission  of  a  fact  not  going 
to  the  merits,  but,  at  most,  only  constituting  a 
technical  objection  to  the  form  of  action,  is  to 
be  made  use  of  if  the  compromise  fails;  much 
less  would  he  suspect  that  the  application  for  a 
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settlement,  was  made  solely  with  a  view  to 
draw  out  admissions  for  the  purpose  of  driving 
the  party  to  another  action.  I  have  no  refer- 
ence to  the  views  or  objects  of  the  defendant, 
in  making  the  application  for  a  settlement  in 
this  instance.  I  have  not  the  means  of  know- 
ing them.  I  merely  suggest  what  evils  may 
result  to  one  party,  and  what  expedients  may 
be  resorted  to  by  another,  to  defeat  an  adver- 
sary, if  the  doctrine  contended  for  by  the  de- 
fendant should  be  sanctioned. 

The  motion  to  set  aside  the  verdict  must  be 
denied. 

New  trial  denied. 

Overruled— 3  Den.,  68. 

Cited  In— 16  Wend.,  643 ;  40  Super.,  U. 


HOGAN  v.  CUYLER,  Survivor  of  CUYLER. 

Commencement   of    Suit — Time    of— Days    of 
Grace  on  Notes. 

The  Issuing  of  the  cap.  ad.  resp.  is,  to  every  essen- 
tial purpose,  the  commencement  of  the  suit. 

The  three  days  of  grace  are  allowable,  as  between 
the  maker  and  holder  of  a  promissory  note. 

And  where  three  notes  were  declared  on  in  the 
same  count,  on  one  of  which  the  3  days  of  grace  had 
not  elapsed  when  the  suit  was  commenced ;  held, 
that  the  defendant  might  show  this  on  the  trial.upon 
the  general  issue ;  and  that  the  plaintiff  could  not 
recover  upon  that  note. 

Whether  the  issuing  of  the  writ  may  not  be  in- 
quired of  at  Nisi  Prtus,  as  well  to  defeat  as  to  sus- 
tain the  action,  quaere, 

Citations- 3  Johns.  Cos.,  145  ;  1  Cai.,  69,  72;  3  Cai., 
133;  2  Johns..  346;  3  Johns.,  42;  10  Johns.,  119;  1 
Johns.  Cas.,  393 ;  2  Johns.  Cas.,  225. 

ON  ERROR  to  the  C.  P.  of  Schenectady. 
The  action  in  that  court  was  assumpsit  by 
Cuyler  against  Hogan,  on  three  several  prom- 
issory notes,  set  forth  in  the  declaration,  which 
also  included  the  general  money  counts.  The  - 
placita  of  the  record  was  of  the  3d  Tuesday  of 
Jan.,  1825.  The  three  notes  were  all  declared 
on  in  one  count.  The  cause  was  tried  Sep.  20, 
1825.  At  the  trial,  upon  the  general  issue,  the 
plaintiff  below  claimed  to  recover  on  a  note 
declared  on,  given  by  the  *defendant  [*2O4 
below,  and  payable  to  one  Van  Wormer,  or 
bearer,  6  months  after  the  date,  which  was 
May  5,  1824.  The  defendant  below  objected 
that  the  note  was  not  due  when  the  suit  was 
commenced;  and  introduced  two  witnesses, 
whose  testimony  resulted  in  establishing  that 
the  capias  ad  respondendum  was  delivered  to  the 
under-sheriff  to  be  served  on  Saturday,  Nov. 
6,  1824.  The  defendant  below  insisted  that  the 
note  was  not  due  till  the  8th  of  that  month, 
that  being  the  last  of  the  3  (lays  of  grace.  The 
court  below  decided  that  the  3  days  of  grace, 
on  a  promissory  note,  were  only  allowable  for 
the  benefit  of  the  indorser,  and  the  maker  was 
not  entitled  to  them.  They  charged  the  jury 
accordingly,  who  allowed  the  note.  The  de- 
fendant below  excepted,  and  the  cause  came 
here  on  bill  of  exceptions. 

Mr.  A.  C.  Paige,  for  the  plaintiff  in  error. 
The  issuing  of  the  capias  is  the  commencement  • 


NOTE.— Commencement  of  suit— Time  of. 

An  action  cannot  be  commenced  before  the  cause  of 
action  has  accrued,  or  the  demand  has  become  due. 

As  a  general  rule,  the  issuing  or  suing  out  of  the 
writ,  is  the  commencement  of  the  suit— Exceptions. . 
See  Lowry  v.  Lawrence,  1  Cai.,  69,  note. 
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of  the  suit.  (1  Cai.,  69,  72;  3  Johns.,  42;  10 
Johns.,  119;  2  Johns.,  346;  3  Cai.,  77,  133.) 
Demands  not  due  at  the  commencement  of  the 
suit,  are  always  rejected  on  the  trial.  (7  Johns., 
22.)  The  party  should  be  allowed  to  avail  him- 
self of  this  objection  upon  the  general  issue. 
It  may  be  impossible  to  know,  especially  un- 
der the  general  counts,  what  the  plaintiff  will 
claim  on  the  trial ;  so  that  the  defendant  can 
neither  plead  in  abatement  nor  specially  in  bar. 
There  can  be  no  doubt  that  the  3  days  of  grace 
were  allowable.  (2  Cow.,  766;  6  T.  R,  123.) 
Mr.  J.  E.'Lovett,  contra.  The  defendant  can 
learn  particulars  by  citing  the  plaintiff  to  show 
cause  of  action,  or  demanding  a  bill,  but  can- 
not avail  himself  of  this  defense  at  the  trial.  (1 
Johns.  Cas.,  393;  2/d,  225;  7  Johns.,  207,  373; 
Com.  Dig.,  Abatement,  G,  6;  Clift.  Ent.,  10, 
18,  19;  4  East,  76.)  The  most  the  defendant 
below  could  do  was  to  plead  in  abatement.  On 
the  question  whether  the  days  of  grace  were 
allowable,  he  cited  4  Mass.,  45,  245;  2  Burr., 
669;  2  Bos.  &P.,  83. 

2O5*J  *  Curia,  per  SUTHERLAND,  J.  The 
court  below  erred  in  permitting  the  note  to  be 
given  in  evidence.  They  were  clearly  wrong 
in  deciding  the  maker  was  not  entitled  to  the 
three  days  of  grace.  (Chit.  Bills,  Phil,  ed., 
1821,  p.  420,  1,  and  notes;  4  T.  R.,  148,  151  ;  6 
T.  R,  123;  2  Cow.,  766.) 

It  is  perfectly  well  settled,  that  the  issuing 
of  the  capias  ad  respondendum  is,  for  all  essen- 
tial purposes,  the  commencement  of  the  suit, 
and  that  the  plaintiff's  cause  of  action  must  ex- 
ist at  that  time.  (3  Johns.  Cas.,  145  ;  1  Cai., 
69,  72  ;  3  Cai.,  133  ;  2  Johns.,  346  ;  3  Johns., 
42  ;  10  Johns.,  119.) 

The  objection  could  have  been  taken  advan- 
tage of  in  no  other  way  than  at  the  trial.  The 
caption  of  the  declaration  was  of  January 
Term,1825,  and  it  contained,  in  the  same  count, 
two  other  notes,  to  which  the  objection  did  not 
apply.  The  plaintiff,  therefore,  had  a  good 
cause  of  action  independent  of  this  note,  and 
the  1  Johns.  Cas.,  393,  and  2  Johns.  Cas.,  225, 
do  not  apply. 

The  judgment  must  be  reversed,  and  a  venire 
de  now  issue  from  the  court  below. 

Judgment  reversed. 

Cited  in— 3  Wend.,  171, 172;  14  Wend.,  658  ;  6  Barb.. 
505 ;  41  Barb.,  41 ;  2  Hilt..  405. 


206*]  *DEMAREST 

v. 
WILLARD,  Executor  of  WILLARD. 

Landlord  and  Tenant — Assignment  of  Rent 
without  Reversion,  or  Reversion  without  Rent 
— Parties — Both  May  Maintain  Actions  on 
their  Respective  Covenants — Covenants  Run- 
ning with  Land — Choses — Assignment  of. 

A  lessor  may  assign  the  rent,  and  covenant  for 
rent,  without  the  reversion,  or  the  reversion,  re- 
serving1 the  rent  and  covenant  for  rent ;  and  in  the 
former  case,  the  assignee  may  sue  in  his  own  name 
for  rent  accruing  subsequent  to  the  assignment.and 
the  lessor  may  sue  in  his  own  name  on  the  other 
covenants  in  the  lease. 

A  lessor  for  a  term,  with  covenant  by  the  lessee  to 
pay  rent,  and  covenants  against  certain  injuries  to 
the  premises,  and  to  surrender  them  in  good  repair 
at  the  end  of  the  term,  made  an  indorsement  on  his 
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lease  assigning  the  rent,  and  "within  lease."  Held, 
that  no  interest  in  the  reversion  passed  beyond  the 
term  ;  and  the  right  of  action  not  accruing  on  the 
covenants  as  to  Injuries  and  repairs,  till  the  term 
had  expired,  and  the  reversion  then  being  in  the 
lessor,  the  right  of  action  was  in  him  ;  but  the  right 
of  action  for  rent  which  became  due  and  in  arrear 
after  the  assignment,  was  in  the  assignee. 

The  Statute,  1  R.  L.,  363,  respects  the  assignment 
of  the  reversion;  not  the  rent  without  the  reversion. 

Kent  arrear  is  a  chose  in  action,  and  is,  therefore, 
not  assignable  so  as  to  give  an  action  in  the  name 
of  the  assignee. 

But  rent  yet  to  grow  due  is  assignable.and  a  cove- 
nant to  pay  it  runs  with  the  land,  and  may  pass  to 
an  assignee,  who  may  sue  upon  it  in  his  own  name, 

A  covenant  to  repair  runs  with  the  land. 

Citations— Co.  Litt.,  143, 151 ;  2  Jac.  L.  D.,  Rever- 
sion ;  Cro.  Eliz.,  599,  617 ;  4  Cruise,  111 ;  33  Hen.  8,  ch. 
34;  4  Mod.,  81;  3  Wils.,  29. 

COVENANT  on  a  lease  tried  at  the  Saratoga 
\J  Circuit,  Nov.  28,  1826,  before  Walworth, 
Circuit  J. 

At  the  trial,  the  following  matters  were  in 
evidence  :  the  plaintiff  by  lease  under  seal, 
dated  Mar.  29,  1819,  demised  a  house  and  lot 
to  the  defendant's  testator,  for  two  years  from 
May  1,  then  next,  at  an  annual  rent  of  $600. 
payable  quarterly.  The  lessee  covenanted  to- 
pay  the  rent,  and  that  no  alterations,  &c., 
should  be  made  in  the  house,  or  any  nails  or 
wooden  pins  driven  into  the  floors,  walls  or 
ceilings,  or  any  damage  done,  during  the  term; 
and  that  he  would  deliver  up  the  premises  in 
the  same  repair  at  the  end  of  the  term,  as  at 
the  date  of  the  lease,  all  reasonable  wear  ex- 
cepted.  The  plaintiff  claimed  for  rent  arrear 
$50.14  ;  for  injury  to  the  house  by  nails,  pins, 
&c. ;  and  that  the  premises  were  not  delivered 
up  in  good  repair.  Considerable  damage  was- 
proved. 

The  defense  was  an  assignment  indorsed  on 
the  lease,  dated  Apr.  29,  1819,  by  the  lessor  to- 
one  Haswell,  as  follows:  "  For  value  received, 
I  do  hereby  assign,  transfer  and  set  over  unto 
John  Haswell,  of,  &c.,  his  heirs  and  assigns, 
the  within  lease,  and  all  the  rents  which  may 
and  shall  from  time  to  time  become  due  and 
payable,  during  the  term,"  &c.,  with  an  au- 
thority to  Haswell  to  collect  the  rents,  and  a 
covenant  to  ratify  and  confirm  what  he  might 
do  in  the  premises. 

*The  judge  decided  that  this  assign-  [*2O7 
ment  was  a  bar  to  the  plaintiff's  recovery  upon 
both  branches  of  his  claim. 

The  plaintiff  then  proved  a  reassignment, 
from  Haswell  to  the  plaintiff,  dated  Aug.  15, 
1821,  thus  :  "  The  balance  of  rent  and  interest 
thereon  due  this  day,  is  $36.48,  in  considera- 
tion of  which,  I  do  hereby  reassign  to  Samuel 
Demarest,  the  plaintiff,  all  my  right  and  inter- 
est of,  in  and  to  the  within  lease,  and  all  the 
rent  due  and  to  become  due  thereon." 

The  judge  decided  that  this  did  not  revest  a 
right  of  action,  and  nonsuited  the  plaintiff, 
who  excepted. 

Mr.  J.  L.  Viele,  for  the  plaintiff,  moved  to 
set  aside  the  nonsuit.  He  said  the  assignment 
passed  no  interest  in  the  reversion,  but  only  in, 
the  rent.  The  reversion  remaining  in  the  plaint- 
iff, to  the  time  of  covenant  broken,  he  always 
had  the  sole  right  to  an  action  for  any  in- 
jury to  the  inheritance.  The  covenant  is  said 
to  run  with  the  land,  and  remains  with  the  in- 
terest in  the  land.  Suppose  the  lessee  had 
been  ousted  ;  was  Haswell  liable  ?  But  what- 
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ever  interest  passed  to  him,  was  revested  in  the 
plaintiff  by  the  reassignment ;  and  the  privity 
of  contract,  between  the  original  parties,  still 
subsisting,  the  right  of  action  was  perfect  in 
the  plaintiff.  At  any  rate,  the  interest  of  the 
assignee  being  at  an  end  before  the  covenant 
was  broken,  he  could  have  no  right  of  action 
in  respect  to  that.  The  Statute,  1  R.  L.,  363, 
Relative  to  Assignees  of  Lessors  or  Lessees  ap- 
plies only  to  the  assignees  of  reversions  and 
such  covenants  as  at  common  law  run  with  the 
land.  But  if  this  case  comes  within  the  statute, 
the  remedy  given  by  its  being  cumulative,  the 
right  to  bring  an  action  in  the  name  of  the  less- 
or, remained  as  at  common  law,  though  it  may 
have  been  for  the  benefit  of  the  assignee.  If 
this  be  not  so,  then  we  ask  the  benefit  of  the 
rule  set  up  against  us.  If  the  assignment  carried 
all  rights  the  reassignment  brought  them  back, 
It  the  statute  applies  to  the  assignee,  it  equally 
reaches  the  assignee  of  an  assignee,  in  which 
character  the  plaintiff  stands .  He  cited  5  Cow. , 
165,  188  ;  3  T.  R.,  393  ;  Bac.  Abr.,  Covenant, 
2O8*]  *E,  sec.  6;  Jac.  L.  Diet.,  Covenant. 
III.;  Chit.  PL,  111;  16  Johns.,  159. 

Mr.  J.  Paine,  contra.  The  legal  right  of  ac- 
tion for  breach  of  all  the  covenants  passed  to 
Haswell  by  the  assignment.  The  full  operative 
words  were  used,  ' '  assign,  transfer  and  set 
over."  (4  Cruise  Dig,,  112.)  The  covenants 
on  which  the  action  proceeds,  all  run  with 
the  land,  and  the  right  of  action,  of  course, 
follows.  (4  B.  &  A.,  468  ;  3  Wils.,  29  ;  3 
Bl.  Com.,  385  ;  Com.  Dig.,  Debt,  c  ;  4  Mod., 

81  ;    3  Maule  &  S.,  382  ;   1  R.  L.,  363  ;    14 
Johns.,  93.)      But  whatever  be  the  construc- 
tion of  this  assignment,  as  to  the  covenants 
to  keep  in  repair,  it  is  clear  the  rent  passed. 
That  may  be  assigned  without  the  reversion, 
especially  since  the  Statute,  1  R.L.,  363.  (5  Jac. 
L.  Die.,  Remainder,  p.  527  ;  Com.  Dig.,  Cove- 
nant, b.  3,  Debt,  C,  Grant,  C,  Assignment,  A  ; 
Cro.  Eliz.,  637,  651;  3Salk.,  118;  ILd.  Raym., 

82  ;  3  Id.,  88 ;  T.  Raym.,  11  ;  1  Lev.,  22.)    It 
will  be  found  that  the  reversion  also  passed  un- 
der the  statute.  Reversion  does  not  necessarily 
mean  all  the  interest  of  the  lessor.     It  may  be 
that  part  of  his  interest  which  is  co-extensive 
with  the  term.   (5  Jac.  L.  Diet.,  Reversion,  p. 
526;  4  Cruise  Dig.,  Ill;  Co.  Litt.,  215  a.)  The 
counsel  stated  the  case  of  Littlewood  v.  Jackson, 
decided  by  this  court  in  1820,  which  will  be 
found  noticed  at  large  in  the  opinion  of  the 
court,  and  relied  upon  it  as  one  in  point  for  the 
defendant.  As  to  what  covenants  run  with  the 
land,  he  cited  Com.  Dig.,  Covenant,  b.  3;  Cro. 
Eliz.,  599. 

The  reassignment  can  have  no  greater  effect, 
being  to  the  lessor,  than  if  it  had  been  an  as- 
signment to  a  third  person.  It  would  make  an 
assignee,  but  the  plaintiff  does  not  claim  in 
that  character.  He  sues  as  lessor.  Besides,  all 
the  breaches  happened  before  the  reassign- 
ment. The  claim  upon  the  covenants  were 
thus  turned  into  choses  in  action,  and  could 
not  pass  by  assignment.  (Jac.  Diet.,  Assign- 
ment ;  Cro.  Eliz.,  863.) 

Mr.  Viele,  in  reply,  did  not  deny  that  a  part 
of  the  lessor's  reversion  might  be  assigned,  but 
2O9*]  insisted  that  here  was  *no  intention 
manifested  by  the  assignment,  to  pass  any  part 
of  it.  It  is  a  mere  assignment,  of  the  rent, 
which,  indeed,  not  being  separable  from  the 
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reversion,  no  more  than  an  equitable  interest 
passed  ;  and  the  action  must  be  in  the  lessor's 
name.  But  if  these  covenants  all  passed,  it  fol- 
lows that  they  were  reassigned.  It  is  no  an- 
swer to  say  they  were  broken.  They  are  con- 
fessedly covenants  of  a  nature  which  run  with 
the  land.  Such  never  become  choses  in  action; 
or  if  they  do,  they  are  expressly  made  assign- 
able by  the  statute.  That  reaches  all  covenants 
between  lessor  and  lessee  whether  broken  or 
not,  whether  they  run  with  the  land  or  are 
collateral. 

Curia,  per  SAVAGE,  Ch.  J.  The  question  to 
be  decided  is,  whether  the  plaintiff  has  a  right 
to  maintain  an  action  in  his  own  name,  either 
on  the  covenant  to  pay  rent,  or  the  covenant 
to  surrender  the  premises  in  good  repair  at  the 
end  of  the  term. 

To  ascertain  the  rights  of  the  parties,  it  is 
necessary  to  examine  the  assignment  to  Has- 
well, and  see  what  was  conveyed  to  him.  The 
plaintiff  assigned  the  lease  of  Willard,  and  all 
the  rents  to  become  due  during  the  term.  No 
interest  in  the  premises  leased,  except  the  rent 
issuing  from  them,  is  contained  in  this  assign- 
ment. The  reversion  is  not  conveyed  in  terms, 
nor  can  it  be  by  implication.  When  rent  is  re- 
served, it  is  incident,  though  not  inseparably 
so,  to  the  reversion.  (Co.  Litt.,  143.)  The  rent 
may  be  granted  away,  reserving  the  reversion; 
and  the  reversion  may  be  granted  away,  re- 
serving the  rent,  by  special  words.  By  a  gen- 
eral grant  of  the  reversion,  the  rent  will  pass 
with  it  as  incident  to  it,  but  by  a  general  grant 
of  the  rent,  the  reversion  will  not  pass.  The 
incident  passes  by  the  grant  of  the  principal  ; 
but  not  e  converso.  (Co.  Litt.,  151  ;  2  Jac.  L. 
Diet.,  Reversion.)  The  assignment  to  Haswell 
did  not  convey  the  reversion;  and  it,  of  course, 
remained  in  the  plaintiff.  It  was  perfectly 
within  the  power  of  the  plaintiff  to  have  as- 
signed the  rent  to  one,  and  the  reversion  to 
another  :  but  he  conveyed  nothing  beside  the 
rent,  unless  something  more  passed  by  the 
*words,  "the  within  lease."  It  can-  [*21O 
not  be  contended  that  these  words  conveyed 
the  fee  of  the  house  and  lot.  If  anything  was 
intended  more  than  the  instrument  itself,  it 
must  be  the  plaintiff's  interest  in  the  premises 
during  the  term.  But  until  the  term  was  ended, 
the  lessee  could  not  be  called  upon  to  surrender 
the  possession  of  the  premises  in  good  repair. 
All  the  interest  and  authority  of  the  plaintiff 
during  the  term  was  to  collect  the  rent.  Au- 
thority for  this  purpose  was  given  to  Haswell 
by  the  assignment ;  but  it  is  altogether  silent 
as  to  transferring  any  right  to  damages,  which 
the  plaintiff  might  be  entitled  to  by  reason  of 
a  breach  of  the  other  covenants  in  the  lease. 

That  the  right  to  prosecute  upon  a  covenant 
to  leave  the  premises  in  repair,  belongs  to  the 
assignee  of  the  reversion,  was  decided  in  the 
case  of  Matures  v.  Westwood,  Cro.  Eliz.,  599, 
617. .  But  there  is  a  great  difference  between 
an  assignee  of  the  reversion,  and  an  assignee  of 
the  rent.  By  an  assignment,  the  assignor  parts 
with  his  whole  interest  in  the  thing  assigned, 
and  puts  the  assignee  in  his  place.  (4  Cruise, 
111.)  There  is  no  doubt  of  the  correctness  of 
this  rule,  but  the  question  still  recurs,  what 
was  the  thing  assigned  ?  I  am  satisfied,  and 
have  endeavored  to  show,  that  nothing  but  the 
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rent  was  assigned.  Our  statute  to  enable  grant- 
ees of  reversions  to  take  advantage  of  con- 
ditions to  be  performed  by  lessees,  which  is 
substantially  a  copy  of  the  32  Henry  8,  ch.  34, 
relates  solely  to  grantees  of  reversions  ;  and  as 
the  reversion  has  never  been  granted  in  this 
case,  the  statute  has  no  application.  That  the 
assignee  can  take  advantage  of  all  covenants 
which  run  with  the  land,  is  perfectly  settled, 
but  not  of  such  as  are  collateral.  Olover  v. 
Cope,  4  Mod.,  81,  a  case  under  the  statute,  de- 
cided that  the  assignee  of  the  reversion  might 
sue  the  lessee.  The  same  point  was  held  in 
Sally  v.  Wells,  3  Wils.,  29  ;  and  that  on  a  cove- 
nant which  runs  and  rests  with  the  lands,  an 
action  lies  for  or  against  the  assignee  at  the 
common  law,  although  the  assignees  are  not 
named  in  the  covenant ;  gu-ia  transit  terra  cum 
onere.  And  it  was  held  that  a  covenant  to  re- 
211*]  pair  *is  one  which  concerns  the  land 
and  runs  with  it.  I  agree,  therefore,  that  if 
the  reversion  had  been  assigned  to  Haswell, 
this  action  could  not  be  maintained  ;  but  we 
are  constantly  brought  back  to  the  assignment. 

Littlewood  v.  Jackson,  decided  by  this  court 
May  Term,  1820,  is  supposed  to  control  this 
case.  One  Bailey  had  a  term  of  1590  years  ; 
and  he  demised  to  the  defendant  1550  years  of 
hi»  term,  reserving  a  rent  of  £12  15s.  (jd.  After- 
wards Bailey  assigned  to  the  plaintiff  the  rent 
and  all  remedies  for  its  collection,  and  all  the 
estate,  &c.,  claim  and  demand  of  Bailey  to  the 
rent,  to  have  and  to  hold  for  the  1550  years. 
After  the  plaintiff  became  entitled  to  the  rent, 
£118  3s.  M.,  being  rent  for  9  years  and  3  quar- 
ters, fell  due  and  was  in  arrear.  The  verdict 
being  for  the  plaintiff,  the  defendant  moved 
in  arrest  of  judgment,  on  the  ground  that  the 
plaintiff  had  not  alleged  that  he  was  the  as- 
signee of  the  reversion.  But  the  court  denied 
the  motion.  As  I  understand  this  case,  it  de- 
cides that  the  assignee  of  the  rent  may  recover 
it  in  that  character,  without  being  assignee  of 
the  reversion.  It  is  an  authority  to  show  that 
Haswell  might  sue  for  and  recover  the  rent  in 
arrear  and,  consequently,  the  plaintiff  cannot, 
but  it  proves  nothing  as  to  the  other  covenants 
in  the  lease. 

The  reassignment  by  Haswell  to  the  plaintiff 
was  perfectly  useless  in  respect  to  the  main- 
taining of  this  suit.  Arrears  of  rent  are  a  chose 
in  action,  and  not  assignable  like  accruing 
rent.  Haswell  was  assignee  of  the  rent,  and 
the  whole  became  due  before  the  reassignment. 
If  the  plaintiff  can  recover  the  arrears,  it  must 
be  in  the  name  of  Haswell. 

My  conclusion  is  :  1.  That  the  rents  were 
assigned  to  Haswell,  but  not  the  reversionary 
interest  in  the  premises;  that  the  plaintiff, there- 
fore, cannot  recover,  in  this  action,  the  arrears 
of  rent ;  and  2.  That  the  reversion  having  al- 
ways remained  in  the  plaintiff,  and  the  cove- 
nant to  surrender  up  the  premises  in  good  re- 
pair not  being  broken  until  the  term  ended,  no 
one  but  the  owner  of  the  reversion  can  prose- 
cute for  the  breach  of  that  covenant :  that,  con- 
sequently, the  plaintiff  is  entitled  to  recover 
212*]  upon  *on  the  breach  of  that  covenant, 
and  for  the  injury  generally  done  to  the  free- 
hold. 

The  nonsuit  must  be  set  aside,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Rule  accordingly. 
COWEN  8. 
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Officers —  Under-Sheriff—Personal  Liability  of— 
Coroners  to  Act  in  Case  of  Vacancy  in  Office 
of  Sheriff. 

In  general,  an  action  will  not  lie  against  an  un- 
der-sheriff, for  a  breach  of  duty  in  his  office. 

Where  the  office  of  sheriff  becomes  vacant  by  his 
election  to  another  office,  or  by  any  cause  beside 
his  natural  death,  the  under-sheriff  cannot  execute 
the  duties  of  sheriff,  within  the  Statute,  1  B.  L.,  420, 
sec.  5. 

Semb.  the  office  and  duty  of  sheriff,  in  such  case, 
devolve  on  the  coroners. 

Citations— Cowp.,  403 ;  7  Johns.,  472 ;  1  B.  L..  418, 
420,  sec.  5. 

riASE  against  the  defendant,  as  under-sheriff 
\J  of  the  County  of  Warren,  for  a  false  re- 
turn to  a  writ  of  fi.  fa.  The  cause  was  tried 
at  the  Warren  Circuit,  June  20,  1825,  before 
Duer,  Circuit  J. 

It  appeared  upon  the  trial,  that  the  defend- 
ant was  the  under-sheriff  of  Dudley  Farlin, 
Esq.,  who,  at  the  fall  election  of  1823,  was 
elected  a  member  of  Assembly,  and  his  office, 
therefore,  vacated  Jan.  1,  1824.  The  defend- 
ant exercised  the  office  of  sheriff  until  a  new 
one  was  elected  and  qualified,  in  Mar.,  1824. 
The./?,  fa.  in  question  was  delivered  to  the  de- 
fendant Jan.  23,  1824.  A  verdict  was  found 
for  the  defendant ;  and  now  a  motion  was  made 
by  the  plaintiff  for  a  new  trial  on  several 
grounds  ;  and  opposed,  on  the  ground,  among 
others,  that  the  defendant's  office  of  under- 
sheriff  expired  with  that  of  Mr.  Farlin,  the 
sheriff. 

Mr.  J.  W.  Paddock,  for  the  motion. 

Mr.  W.  Hay,  contra. 

Curia,  perWooDwpKTH,  J.  I  do  not  consider 
it  necessary  to  examine  the  question,  whether 


NOTE. — Sheriff — Liability  for  acts  of  deputy. 

The  sheriff  is  responsible  for  the  acts  of  his  deputy, 
if  done  in  the  regular  course  of  his  official  duty.the 
acts  of  the  deputy  being  the  acts  of  the  sheriff. 
Armstrong  v.  Garrow,  6  Cow.,  465 ;  Ross  v.  Camp- 
bell, 19  Hun,  615 ;  Smith  v.  Smith,  60  N.  Y.,  161 ;  Van 
Tassel  v.  Van  Tassel,  31  Barb.,  439;  Sheldon  v. 
Payne,  7  N.  Y.,  453 :  Walden  v.  Davison,  15  Wend., 
575 ;  Cotton  v.  Marsh,  3  Wis.,  221 ;  Stevens  v.  Colby, 
46  N.  H.,  163;  Cameron  v.  Reynolds,  Cowp.,  403; 
Lane  v.  Cotton,  1  Salk.,  18 ;  3  Bac.  Abr.,  408  ;  5  Co.,89. 

Where  a  party  assitmes  the  control  of  the  deputy,&nd 
directs  the  manner  of  the  pert 01  mance  of  his  offi- 
cial acts,  he  makes  the  deputy  his  own  agent  and 
the  sheriff  is  no  longer  responsible.  Mickles  v.  Hart, 
1  Den.,  548 ;  Corning  v.  Southland,  3  Hill,552  ;  Strong 
v.  Bradley,  14  Vt.,  55 ;  Stevens  v.  Colby,  46  N.  H.,163. 
But  see  Sheldon  v.  Payne,  7  N.  Y.,  453. 

The  deputy,  though  not  liable  to  third  parties,  is  li- 
able to  the  sheriff  on  his  official  bond.  Colvin  v. 
Holbrook,  2  N.  Y.,  126 ;  Franklin  v.  Hunt,  2  Hill.671; 
Rowe  v.  Richardson,  5  Barb.,  385 ;  Willet  v.  Stewart, 
43  Barb.,  98 ;  Stevens  v.  Colby,  46  N.  H.,  163 ;  Bray- 
ton  v.  Town,  12  Iowa,  346  ;  State  v.  Moore,  19  Mo., 
369;  Pond  v.  Vanderveer,  17  Ala.,  426.  But  see, 
Draper  v.  Arnold,  12  Mass.,  449 ;  Robinson  v- Ensign, 
6  Gray,  604.  As  to  what  amounts  to  a  breach  of  the 
deputy's  bond,  see  Gilbert  v.  Wyman,  1  N.  Y.,  550 : 
Andrus  v.  Bealls,  9  Cow..  693 ;  Walter  v.  Middletqn, 
68  N.  Y.,  605.  In  cases  of  positive  tort  the  deputy  is 
sometimes  held  directly  liable  to  the  person  injured. 
Remlinger  v.  Weyker,  22  Wis.,  383 ;  Lane  v.  Cotton, 
1  Salk.,  18. 
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the  evidence  sufficiently  establishes  the  fact  of 
a  false  return,  being  of  opinion  that  this  action 
does  not  lie  against  the  under-sheriff. 

The  general  rule  is,  that  an  action  will  not 
lie  against  an  under-sheriff,  for  a  breach  of 
213*1  duty  in  his  office,  although  *he  may, 
as  well  as  any  other  agent,  make  himself  per- 
sonally responsible  by  a  special  undertaking. 
Cameron  v.  Reynolds,  Cowp.,  408;  Tattle  v. 
Love,  7  Johns.,  472. 

The  inquiry,  then  is,  whether  a  case  like  the 
present.is  provided  for  by  the  Statute,  1  R  L., 
418, 420,  sec.  5.  By  this  Act,  it  is  declared  that 
the  sheriff  shall  appoint  an  under-sheriff,  and 
in  case  of  the  death  of  the  sheriff,  the  under- 
sheriff  shall,  in  all  things,  execute  the  office  of 
sheriff  until  another  sheriff  shall  be  appointed; 
and  the  defaults  and  misfeasances  in  office  of 
such  under-sheriff  shall  be  adjudged  a  breach 
of  the  condition  of  the  bond  given  by  the  sher- 
iff who  appointed  him  ;  and  the  executors  or 
administrators  of  the  deceased  sheriff  shall  have 
remedy  for  his  defaults  or  misfeasances. 

The  Act  further  provides,  that  if  there  be  no 
under-sheriff  at  the  time  of  the  death  of  the 
sheriff,  or  if  such  under-sheriff  shall  die  or  re- 
move out  of  the  county,  or  become  incapable 
of  executing  the  office,  before  another  sheriff 
shall  be  appointed,  in  every  such  case  the  cor- 
oner or  coroners  shall,  in  all  things,  execute 
the  office  of  sheriff,  until  a  sheriff  shall  be  ap- 
pointed, and  take  upon  himself  the  office. 

The  Act  specifies  only  the  natural  death  of 
the  sheriff.  That  did  not  happen  and,  conse- 
quently, the  defendant  derived  no  authority, 
under  this  statute,  to  take  the  place  of  the 
sheriff.  Whether  the  county,  on  the  election 
of  Mr.  Farlin  to  the  Legislature,  were  left  with- 
out any  person  to  discharge  the  duties  of  sher- 
iff, is  not  material  to  the  point  before  us.  It  is 
enough  that  the  defendant  had  no  authority 
to  act.  I  incline,  however,  to  the  opinion  that, 
by  a  reasonable  construction  of  the  statute,  the 
right  to  discharge  the  duties  of  sheriff  devolved 
on  the  coroners — inasmuch  as  one  of  the  con- 
tingencies upon  which  this  right  depends,  is, 
that  the  under-sheriff  becomes  incapable  of 
executing  the  office.  This  event  has  taken  place. 

The  motion  for  a  new  trial  is  denied. 

New  trial  denied. 

Cited  in-10  Paige,  331 ;  3  Barb.,  479;  8  How.  Pr., 
106 ;  3  Sand.,  583 ;  8  Leg.  Obs.,  188. 
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*COLE  v.  PERRY. 


Slander — 1.  New  Trial  for  Excessive  Damages — 
When  Granted — 2.  Evidence — General  Repu- 
tation, as. 

In  slander,  the  witnesses  for  the  plaintiff,  and  one 
of  the  defendant's  witnesses,  swore  that  the  words 


charged  assistance  in  burning  a  jail  and  murdering 
a  man  in  it ;  and  the  defendant's  other  witnesses, 
present  at  the  same  time,  swore  the  charge  was  or 
simply  aiding  an  escape. 

Held,  that  evidence  of  the  plaintiff  being  general- 
ly suspected  of  the  latter  was  inadmissible,  either  as- 
corroborating  the  witnesses  who  swore  to  the  latter  ' 
words  or  in  mitigation  of  damages. 

In  slander,  a  new  trial  will  not  be  granted  for  ex- 
cessive damages,  unless  they  are  so  large  as  to  afford 
evidenpe  of  partiality,  prejudice,  intemperance  or 
corruption  in  the  jury. 

Citation— 5  Cow..  119. 

SLANDER  ;  tried  at  the  Rensselaer  Circuit, 
before  Duer,  Circuit  J.,  when  a  verdict  was 
found  for  the  plaintiff,  $1,000  damages.  The 
material  facts  are  stated  in  the  opinion  of  the 
court. 

The  cause  was  argued,  on  a  motion  for  a  new 
trial,  in  behalf  of  the  defendant,  by, 

Messrs.  J.  P.  Cushman  and  J.  L.  Viele,  for  the 
motion,  and, 

Mr.  H.  P.  Hunt,  contra. 

Curia,  per  SUTHERLAND,  J.  The  verdict  ia 
supported  by  the  weight  of  evidence,  as  to  the 
speaking  of  the  words.  All  the  plaintiff's  wit  - 
nesses,  four  in  number,  and  one  of  the  defend- 
ant's, swear  that  the  charge  made  against  the 
plaintiff  was,  that  he  aided  and  assisted  his- 
brother  in  burning  the  jail  at  Ballston,  and 
murdering  the  man  in  it ;  while  two  witnesses 
only,  on  the  part  of  the  defendant,  understood 
the  charge  to  be.  that  he  aided  and  assisted  his 
brother  in  escaping  from  the  jail,  not  in  burn- 
ing it.  All  the  witnesses  were  present  at  the 
speaking  in  question,  and  had  equal  means  of 
hearing. 

The  evidence  offered  by  the  defendant,  that 
the  plaintiff  was  generally  suspected  of  having 
aided  his  brother  in  escaping  from  Ballston 
jail,  was  properly  rejected  The  view  with 
which  it  was  offered  does  not  appear  to  have 
been  explained  at  the  time.  It  was  contended 
at  bar,  that  it  was  admissible  in  corroboration 
of  the  evidence  given  by  the  defendant's  wit- 
nesses, that  such  was,  in  fact,  the  charge  made 
by  the  defendant.  The  defendant  sought  to 
fix  upon  the  plaintiff  the  general  reputation  of 
having  been  guilty  of  a  crime  entirely  differ- 
ent from  that  which  the  plaintiff  showed  he 
had  charged  upon  him  ;  and  then  the  fact  of 
that  general  reputation  was  to  be  used  as  evi- 
dence, that  the  defendant  never  made  the 
charge  which*five  witnesses  had  sworn  [*2 1 5 
to.  The  natural  effect  of  the  .testimony  was, 
not  to  corroborate  the  defendant's  witnesses, 
but  to  mitigate  the  damages — not  by  showing 
the  general  character  of  the  plaintiff  to  be  bad, 
but  that  he  was  suspected  of  having  been  guil- 
ty of  a  particular  crime.  It  was  inadmissible 
in  every  point  of  view. 

Nor  can  we  interfere  with  the  verdict, on  the 
ground  that  the  damages  are  excessive.  Though 


NOTE.— New  Trial— Excessive  damages —When  a 
ffround  for  a  new  trial— Slander. 

A  new  trial  will  be  granted  in  actions  for  wrongs — 
such  as  slander,  seduction  and  false  imprisonment — 
on  the  ground  of  excessive  damages  only  when  the 
damages  a  llowed  are  so  outrageous  and  extravagant 
as  will  "  manifestly  show  the  jury  to  have  been  act- 
uated by  passion,  partiality,  prejudice,  or  corrup- 
tion." 

Coleman  v.  Southwick,  9  Johns.,  45 :  Tillotson  v. 
Cheetham,  2  Johns.,  63 ;  McConnell  v.  Hampton,  12 
Johns.,  234 ;  Douglas  v.  Tousey,  2  Wend.,  352 ;  Finch 
v.  Brown,  13  Wend.,  601 ;  Bump  v.  Belts,  23  Wend., 

Mi 


85 :  Southwick  v.  Stevens,  10  Johns.,  443 ;  Knight  v. 
Wilcox,  18  Barb.,  212 ;  Clapp  v.  H.  R.  R.  R.  Co. :  19 
Barb.,  461 :  Curtis  v.  R.  &  S.  R.  R.  Co.,  20  Barb.,  282  ; 
18  N.  Y.,  534;  Travis  v.  Barger,  24  Barb.,  614:  Hager 
v.  Danforth,  8  How.  Pr.,  435 ;  20  Barb.,  16 ;  Blum  v. 
Higgins,  3  Abb.  Pr.,  104 ;  Kiff  v.  Youmans,  20  Hun, 
123 ;  Sloan  v.  N.  Y.  C.  R.  R.  Co.,  1  Hun,  540 ;  Peck  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  4  Hun,  236:  8  Hun,  286; 
Minick  v.  City  of  Troy,  19  Hun,  253 ;  Houghklrk  v. 
Prest.,  &c.,  of  D.  &  H.  Canal  Co.,  92  N.  Y.,  219 ;  Coffin 
v.  Coffin,  4  Mass.,  1 ;  Bod  well  v.  Osgood,  3  Pick,  379 ; 
Shute  v.  Barrett,  7  Pick.,  82 ;  Waters  v.  Bristol,  26 
Conn..  398 ;  Fidler  v.  McKinley,  21  111.,  308 ;  Humph- 
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heavy,  they  do  not  afford  evidence  either  of 
partiality,  prejudice,  intemperance,  or  corrup- 
tion, on  the  part  of  the  jury.  (5  Cow.,  119,  and 
cases  cited.) 

New  trial  denied. 

Cited  in-3  Abb.  Pr.,  105  ;  1  Hilt.,  148. 


SEWALL  AND  SEWALL 

v. 
FITCH  AND  GOODWIN. 

Action  Against  Vender  for  Non-delivery  of  Goods 
— Agent  of  Vendee,  Competent  as  Witness, 
though  his  Agency  was  not  Disclosed — Statute 
of  Frauds — Memorandum  by  Agent,  Satisfies. 

An  agent  contracting1  to  buy  goods  for  his  princi- 
pal is  a  competent  witness  for  the  principal  in  an 
action  against  the  vendor  for  the  non-delivery  of 
the  goods,  though  he  did  not  disclose  his  agency  at 
the  time. 

The  rule,  that  a  memorandum  of  a  sale  of  goods, 
made  by  an  agent  having  merely  parol  authority, 
satisfies  the  Statute  of  Frauds,  means  that  he  should 
be  an  auctioneer  or  broker,  or  other  agent  of  both 
parties :  not  the  mere  agent  of  the  vendee,  or  the 
agent  of  either  party  singly.  E.  g.,  a  commissi9n 
merchant  authorized  to  buy  goods  in  behalf  of  a  dis- 
tant correspondent. 

And  see  Dixpn  v.  Broomfleld,  cited  from  2  Chit., 
205.  note  a  to  this  case,  as  to  a  memorandum  of  guar- 
anty made  by  an  agent. 

The  statute  requiring  a  memorandum,  &c.,  of 
goods  sold  above  the  value  of  $25,  means  goods  in 
solido.  It  extends  both  to  contracts,  executed  and 
executory,  for  the  sale  of  such.  But  where  the  goods 
are  yet  to  be  manufactured,  or  any  labor  performed 
about  them,  the  contract  is,  more  properly,  for  work 
and  labor  and  materials  to  be  found;  and  though  by 
parol,  is  not  within  the  statute. 

Citations— 3  Camp.,  317 :  1  Str.,  506;  4  Burr.,  2101;  2 
H.  Bl.,  63;  7  T.  R.,  14;  10  Johns.,  364;  18  Johns.,  58. 

A  SSUMPSIT  to  recover  damages  for  not  del- 
2\.  ivering  a  quantity  of  cut-nails  to  the  plaint- 
iffs, pursuant  to  the  defendant's  agreement. 

The  cause  was  tried  at  the  N.'Y.  Circuit, 
Mar.  25,  1826,  before  Duer,  Circuit  J.,  who 
sealed  a  bill  of  exceptions  at  the  request  of  the 
defendants,  presenting  the  following  facts  : 

Greele,  a  commission  merchant,  not  a  brok- 
er, the  authorized  agent  of  the  plaintiffs,  but 
without  disclosing  their  names,  contracted  for 
300  casks  of  Thames  manufactory  cut-nails,  at 
5^  cents  per  pound,  with  a  clerk  of  the  defend- 
ants, in  Feb.,  1825.  The  clerk  told  him  the 
quantity  was  not  then  on  hand,  but  that  they 
could  be  soon  knocked  off  or  made,  and  be  ob- 
tained from  the  manufactory  at  Norwich,  in 
the  State  of  Conn., on  the  opening  of  the  navi- 
gation. Greele  told  the  clerk  he  wanted  the 
216*]  *nails  to  supply  an  order.  Greele,  be- 
ing introduced  as  a  witness  for  the  plaintiffs, 
and  objected  to  as  incompetent,  swore  to  the 
above  facts  on  his  noire  dire;  and  also  that  he 


considered  himself  personally  bound  to  make 
good  the  contract,  and  give  his  own1  notes  if 
required.  That  he  immediately  reduced  the 
agreement  to  writing  and  sent  it  to  the  plaint- 
iffs. That  he  acted  for  their  benefit  solely,  and 
had  no  interest  in  the  contract. 

The  judge  held  him  competent  and,  being 
sworn  in  chief,  he  repeated  the  above  facts, 
and  other  witnesses  were  sworn  for  the  plaint- 
iffs, who  differed  from  Greele  in  some  particu- 
lars, not  otherwise  material  than  as  the  differ- 
ence might  affect  his  credit  with  the  jury.  It 
appeared,  further,  that  after  the  bargain  Greele 
disclosed  the  name  of  his  principals  to  the  de- 
fendants, and  that  the  memorandum  of  the  con- 
tract made  by  him  was  lost.  That  at  the  time 
of  the  contract,  the  defendants  were  known  to 
the  plaintiffs  to  be  the  agents  of  the  Thames 
Company,  who  were  to  furnish  the  nails. 

The  defendants  moved  for  a  nonsuit,  but  the 
judge  decided  that  the  memorandum  took  the 
case  out  of  the  Statute  of  Frauds,  and  that 
there  was  sufficient  evidence  of  the  contract  to 

to  to  the  jury.  He  charged,  that  though  the 
efendants  were  known  to  the  plaintiffs  as 
agents  of  the  Thames  Company,  yet  if  they 
dealt  in  the  transaction  as  principals,  the  action 
was  well  brought  against  them.  That  the 
memorandum  was  sufficient  to  take  the  case  out 
of  the  Statute  of  Frauds,  and  the  questions  for 
the  jury  were,  whether  the  contract  with  the 
defendants  was  proved,  and  the  amount  of 
damages.  The  defendants  excepted  to  the  de- 
cisions and  charge  of  the  judge.  Verdict  for 
the  plaintiffs  of  $500. 

Mr.  H.  W.  Warner  now  moved  for  a  new 
trial.  He  said  the  defendants  were  known 
agents  and  acted  as  such.  The  action  should 
have  been  brought  against  their  principals. 

Greele  was  an  incompetent  witness.  (1  Phil. 
Ev.,  100  ;  3  Stark.  Ev.,  1620.)  In  M' Brain  v. 
Fortune,  3Camp.,*317,  it  was  held  that,  [*217 
in  an  action  for  goods  sold,  a  person  who  en- 
tered into  a  contract  for  the  purchase  of  the 
goods  in  his  own  name,  is  not  a  competent  wit- 
ness, to  prove  that  he  purchased  them  as  the 
agent  of  the  defendant. 

Here  was  not  a  sufficient  note  in  writing  to 
satisfy  the  Statute  of  Frauds.  (15  East,  103;  6 
East,  408.) 

Mr.  J.  Plait,  contra.  There  is  nothing  tak- 
ing this  case  out  of  the  general  rule,  that  an 
agent  is  a  competent  witness  for  his  principal. 
(  Pal.,  Ag.,  279.)  M' Brain  v.  Fortune  was  an 
action  against  the  vendee,  and  the  vendor 
called  the  agent.  Clearly  that  case  does  not 
apply. 

The  defendants  were  liable  personally, 
though  agents  or  factors,  their  principals  resid- 
ing in  a  foreign  country.  To  exempt  them- 
selves, they  should  have  expressly  insisted  on 


ries  v.  Parker,  52  Me.,  502  ;  Ogden  v.  Gibbons,  5  N.  J. 
L.,  518 ;  Stevenson  v.  Belknap,  6  Iowa,  97 ;  Gaurd  v. 
Risk,  11  Ind.,  156 ;  Allred  v.  Bray,  41  Mo.,  484 :  Sexton 
v.  Brock,  15  Ark.,  345 ;  Leeman  v.  Allen,  2  Wils.,160 ; 
Boardman  v.  Carrington,  2  Wils.,  244 ;  Redshaw  v. 
Brook,  2  Wils.,  405 ;  Suckle  v.  Money,  2  Wils.,  205 ; 
Wilford  v.  Berkley,  1  Burr.,  609 ;  Gilbert  v.  Barken- 
shen,  Cowp.,  230;  Duberley  v.  Gunning,  4  T.  R.,  651. 

See,  also,  Root  v.  King,  7  Cow.,  723 ;  Sargeant  v. 

— ,  5  Cow.,  106 ;  Moody  v.  Baker,  5  Cow.,  351. 

It  is  only  in  extreme  cases  that  the  verdict  witt  be  set 
aside  for  excessive  damages,  especially  in  cases  of 
libel  and  slander. 

Tillotson  v.  Cheetham,  2  Johns.,  53 ;  Root  v.  King, 
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7  Cow.,  613 ;  Ryckman  v.  Parkins,  9  Wend.,  470 ;  Cook 
v.  Hill,  3  Sandf .,  341 ;  Potter  v.  Thompson,  22  Barb., 
87. 

But  generally,  where  the  verdict  is  clearly  excessive, 
it  witt  be  set  aside. 

Harris  v.  Panama  R.  R.  Co.,  5  Bosw.,  312 ;  Pierce  v. 
Rocke,  40  111.,  292 ;  Beveridge  v.  Welsh,  7  Wis.,  465 ; 
Walworth  v.  Pool,  9  Ark.,  394 ;  Clark  v.  Gridley,  35 
Cal.,  399;  Packard  v.  Bates,  38  111.,  40;  McNutt  v. 
Lancaster,  17  Miss.,  5TO. 

On  the  question  of  slander,  see,  generally,  Moody 
v.  Baker.  5  Cow..  351,  note,  and  other  notes  there  cited; 
Root  v.  King.  7  Cow.,  613. 
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not  being  bound.  Otherwise,  the  inference  is 
that  credit  was  given  to  them.  (2  Liv.,  Ag., 
247  ;  Pal.,  Ag.,  289;  18  Johns.,  58,  77;  4  Stark. 
Ev.,  1620.) 

The  contract  is  not  void  within  the  Statute 
of  Frauds.  Here  was  a  written  memorandum 
made  by  a  competent  agent.  (7  Mass.,  44  ;  5 
Wh.,  826;  12  Johns.,  102;  14  Johns..  484.) 
Besides  the  nails  were  not  yet  manufactured. 
Goods,  about  which  labor  is  to  be  performed 
to  fit  them  for  the  sale,  are  not  within  the  stat- 
ute. (18  Johns. ,  58  ;  1  Str. ,  506  ;  4  Burr. ,  2101 ; 
7T.  R.,  14.) 

The  finding  of  the  jury  is  conclusive  on  the 
question,  whether  the  defendants  intended  to 
make  themselves  liable. 

Curia,  per  SAVAGE,  Ch.  J.  That  the  de- 
fendants, although  agents  for  the  Thames  Com- 
pany, might  contract  on  their  own  account, 
there  can  be  no  doubt,  and  the  verdict  of  the 
jury  has  so  found  that  fact.  Whether  the  ver- 
dict be  against  evidence,  is  not  a  proper  ques- 
tion upon  this  bill  of  exceptions.  It  must, 
therefore,  stand,  unless  the  judge  erred  in  some 
of  his  decisions  which  were  excepted  to. 

To  the  competency  of  the  witness,  Greele, 
there  is  no  objection,  except  his  interest ;  and 
the  question,  I  apprehend,  is,  not  whether  he 
218*]  might  be  interested  in  the  *contract 
when  made,  but  has  he  an  interest  in  the  event 
of  this  suit  ?  That  he  could  have  no  possible 
interest,  I  think  is  apparent.  Those  whom  he 
represented,  and  on  whose  behalf  his  interest, 
if  any,  arose,  affirmed  the  contract.  If  they 
recover,  the  witness  makes  nothing  :  if  they 
fail  he  loses  nothing.  Had  the  parties  been  re- 
versed, perhaps  it  would  have  been  different. 
Then,  indeed,  it  might  have  been  said,  as  in 
M' Brain  v.  Fortune,  that  if  his  principals  were 
not  bound,  the  agent  would  be.  But  that  is  an 
objection  which  cannot  exist  in  the  present  suit. 

The  only  question,  then,  is,  whether  the  con- 
tract was  obligatory  upon  the  defendants.with- 
in  the  Statute  of  Frauds,  or  as  being  a  case  not 
reached  by  that  statute. 

If  this  were  a  contract  of  which  a  note  or 
memorandum  in  writing  was  necessary,  to  make 
it  obligatory,  it  is  clear,  to  my  mind,  that  no 
such  memorandum  was  made  as  the  statute 
contemplates.  It  requires  "that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be 
made,  and  signed  by  the  parties,  to  be  charged 
by  such  contract,  or  their  agents  thereunto 
lawfully  authorized."  Greele,  in  this  case,  was 
not  the  a^ent  of  the  defendant  any  more  than 
the  plaintiffs  would  have  been.  He  was  neither 
an  auctioneer  nor  a  broker.  Nor  had  he  any 
authority  whatever  from  the  defendants  to 
make  a  note  or  memorandum. 
219*]  *But  in  this  case,  no  memorandum 
at  all  was  necessary.  The  contract  was  not  for 
the  sale  of  goods  then  in  solido  ;  but  for  work 
and  labor,  in  part,  in  the  making  of  the  ar- 
ticles to  be  delivered.  A  distinction  in  such 
cases  is  well  settled,  both  in  England  and  in 
this  State.  Formerly  the  K.  B.  held  that  the 
statute  did  not  apply  to  executory  contracts. 
Tower*  v.  Osborne,  1  Str.,  506  ;  Clayton  v.  An- 
drews, 4  Burr.,  2101.  In  neither  of  those  cases, 
however,  was  it  necessary  to  rely  upon  such  a 
principle.  The  first  was  for  a  coach,  to  be 
made  ;  and  the  second  for  grain  yet  to  be 


threshed.  So  that  those  cases  were  rightly  de- 
termined, though  upon  a  wrong  principle,  as 
has  since  been  held,  both  by  the  C.  P.  and  K. 
B.  In  Rondeau  v.  Wyatt,  2  H.  Bl.,  63,  Ld. 
Loughborough  said:  "The  case  of  Tmcers  v.  Os- 
borne, 1  Str..  506,  was  plainly  out  of  the  stat- 
ute, not  because  it  was  an  executory  contract, 
as  it  ifas  been  said,  but  because  it  was  for  work 
and  labor  to  be  done,  and  materials  and 
other  necessary  things  to  be  found,  which  is 
different  from  a  mere  contract  of  sale,  to  which 
species  of  contract  alone  the  statute  is  applica- 
ble. "  The  same  point  was  so  decided  in  Cooper 
v.  Elston,  7  T.  R.,  14,  where  the  K.  B.  adopt 
Rondeau  v.  Wyatt  as  sound  law,  admitting  the 
distinction  there  taken. 

The  principle  of  these  two  cases  has  been 
adopted  by  this  court,  in  Bennett  v.  Hull,  10 
Johns.,  864,  and  CrooksJiank  v.  Burrell,  18 
Johns.,  58.  The  contract,  in  this  case,  was  for 
the  delivery  of  nailsjthereaf  ter  to  be  manufact- 
ured. It  was,  therefore,  a  contract,  within 
the  decisions  cited,  for  work  and  labor,  and 
materials  found,  and  so  out  of  the  statute. 

I  am  of  opinion  that  Greele  was  a  competent 
witness,  having  no  interest  in  the  cause;  that 
the  contract  was  a  valid  one  and,  of  course,  that 
the  plaintiffs  are  entitled  to  recover.  The  mo- 
tion for  a  new  trial  must  be  denied. 

New  trial  denied. 

Distinguished-65  N.  Y.,  360. 

Cited  in— 5  Wend.,  141 ;  23  Wend.,  273  ;  UN.  Y., 40; 
48  N.  Y.,  20.  23,  24 ;  5  Lans.,  247 :  1  Hun,  402 ;  4  Hun, 
567;  19  Barb.,  457;  26  Barb.,  140;  28  Barb.,  40;  33  Barb., 
204 ;  52  Barb.,  487;  62  Barb.,  525,  529 ;  3  T.  &  C.,  581;  5 
Sand.,  5 ;  4  Rob.,  218 ;  3  Daly,  505 :  40  Am.  Dec.,  699 
(15  Vt.,  685):  44  Am.  Dec.,  248  (1  Rich.  Law,  199);  8  Am. 
Rep.,  518  (48  N.  Y.,  17);  15  Am.  Rep.,  116  (115  Mass., 
454);  22  Am.  Rep.,  623  (65  N.  Y.,  352);  42  Am.  Rep.,  727 
(55  Wis.,  427);  55  Wis.,  435. 


*DE  MOTT  AND  BILLSON  [*22O 

v. 
WM.  HAGERMAN  AND  J.  HAGERMAN. 

Replevin — Does  not  Lie  for  Crops  against  One 
who  has  Ousted  Owner — Tenants  in  Common 
— Remedies. 

Land  being:  let  on  shares,  the  lessor  and  lessee  are 
tenants  in  common  of  the  crop. 

Where  one  enters  and  ousts  the  owner  of  land, 
continuing  in  possession,  and  occupying  it,  and  cut- 
ting: and  removing  off  the  crops,  though  they  were 
sown  by  the  owner,  yet  replevin  will  not  lie  for  the 
crops  so  removed.  The  only  remedy  is  by  action  of 
trespass  quare  daiisum  fregit  after  regaining  pos- 
session by  ejectment,  or  semb.  by  re-entry  without 
ejectment. 

Citations— 8  Johns.,  152;  3  Johns.,  216;  Bac.  Abr. 
Trespass,  (C)  pi.,  3;  Bro.  Tresp.  pi.,  365;  2  Roll.  Abl., 
Tresp.  (T),  pi.,  5  ;  4  Cow.,  338. 

T>  EPLEVIN  for  wheat  and  rye  ;  tried  at  the 
XV  Seneca  Circuit,  in  June,  1827,  before 
Throop,  Circuit  J. ,  when  the  following  matters 
were  in  evidence  : 

Sealed  articles  of  agreement  between  the 
plaintiffs,  dated  Apr.  1,  1824,  containing  these 
words  :  "  John  De  Molt  agrees  to  let  said  Bill- 
son  work  a  part  of  his  farm,  &c.,  Billson  to 
work  such  part  of  the  farm  as  De  Mott  shall 
or  may  direct,  to  put  all  grain  in,  in  good  order, 
to  find  all  the  seed  ;  and  out  of  the  crop  to  de- 
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duct  De  Mott's  half,  one  half  of  seed  so  found, 
to  deliver  De  Mott,  at  his  store,  one  half  of  all 
the  produce  raised  on  said  farm,  &c. ,  said  Bill- 
son  to  go  on  the  farm  as  soon  as  convenient, 
and  leave  it  the  Istday  of  April  next."  Billson 
entered  on  the  premises  and  sowed  wheat  and 
rye  that  season,  and  remained  on  the  farm 
until  in  the  month  of  Mar.,  1845,  at  whicfftime 
the  defendants  entered  and  ousted  him,  claim- 
ing that  the  title  was  in  Wm.  Hagerman.one  of 
the  defendants.  They  continued  to  possess  and 
occupy  the  premises  till  the  latter  part  of  Nov.1, 
1825,  when  possession  was  retaken  by  De  Mott; 
but  Billson  was  never  afterwards  in  possession. 
While  in  possession,  the  defendants  harvested 
the  wheat  and  rye  sown  by  Billson  the  previous 
fall,  and  stacked  the  sheaves  on  another  piece 
of  land  in  their  possession.  They  were  in  pos- 
session of  the  wheat  and  rye  when  De  Mott 
was  restored  to  the  possession  of  the  farm. 

The  defendants  moved  for  a  nonsuit  on  the 
ground  that  the  plaintiffs  had  not  made  out  a 
joint  ownership  in  the  grain;  also  that  replevin 
would  not  lie,  the  injury  being  done  while  the 
defendants  were  in  full  possession,  but  the  ac- 
tion should  have  been  trespass  quare  clausum 
fregit. 

The  judge  decided  that  a  joint  ownership 
was  established  ;  but  nonsuited  the  plaintiffs 
on  the  latter  ground. 

221*]  *Mr.  J.  Maynard  moved  to  set  aside 
the  nonsuit.  He  said  the  plaintiffs  were  clearly 
tenants  in  common,  and  entitled  to  a  joint  ac- 
tion. (8  Johns.,  151.) 

The  defendants  were  disseisors  (6  Johns., 
197),  and  after  re-entry,  the  plaintiffs  had  a 
right  either  to  bring  trespass  de  bonis,  &c. ,  or 
replevin  (Pow.,  Mort.,  212,  213,  214  ;  8  Wh., 
75,  80) ;  for  a  willful  trespasser  cannot  acquire 
title,  merely  by  changing  property  from  one 
species  into  another.  5  Johns.,  348;  6Jd!.,168; 
Brown  v.  Sax,  7  Cow. ,  59,  and  the  authorities 
there  cited.  Every  day's  possession  of  the 
goods  by  the  defendants,  was  equivalent  to  a 
new  taking.  (1  T.  R.,  475.) 

Mr.  A.  Gibbs,  contra.  There  was  no  com- 
mon interest  in  plaintiffs.  This  was  a  letting 
of  the  land  on  shares  for  a  single  crop.  That 
creates  no  lease,  and  the  owner  alone  must 
bring  trespass.  (See  8  Johns.,  151.)  So  of  re- 
plevin. The  plaintiffs  should  have  been  non- 
suited fora  rnisjoinder.  (13  Johns.,  235.) 

If  the  plaintiffs  had  any  remedy,  it  was  tres- 
pass quare  clausum  fregit.  The  injury  took  its 
character  from  the  first  entry,  which  should 
have  been  sued  for,  and  a  continuance  of  the 
trespass  alleged.  It  is  absurd  to  say  that  re- 
plevin or  trespass  de  bonis,  &c.,  will  lie  for 
every  field  of  grain  or  grass  which  one  in  pos- 
session claiming  title  shall  sever  from  the  prem- 
ises, or  that  a  remedy  which  was  originally 
peculiar  to  the  case,  could  without  any  change 
of  that  case,  be  altered.  Brown  v.  Sax  was 
for  the  tortiotis  taking  of  timber,  by  one  out 
of  possession. 

Curia,  per  WOODWORTH  J.  This  was  a  let- 
ting of  land  upon  shares  ;  not  a  lease  ;  and  as 
to  the  grain  raised,  the  plaintiffs  were  tenants 
in  common.  (8  Johns..  152  ;  3  Johns.,  216.) 

It  does  not  appear  in  what  manner  the  de- 
fendants obtained  possession.  It  is  not  stated 
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that  they  wrongfully  disseised  Billson.  If  the 
entry  was  lawful,  the  property  of  the  wheat 
and  rye  was  in  the  defendants.  If  it  was  un- 
lawful and  worked  a  disseisin,  trespass  quare 
clausum  *  fregit  might  have  been  main-  [*222 
tained  for  the  first  entry;  and  after  a  recovery 
in  ejectment,  damages  would  follow  for  the 
mesne  profits.  But  I  do  not  see  how  the  parties 
can  maintain  an  action  for  the  wheat  and  rye 
raised,  disconnected  from  the  remedy  by  tres- 
pass. If  that  be  allowable,  a  plaintiff  may  sue 
in  trover  for  wheat  or  corn  raised  on  land  of 
which  he  has  been  disseised,  and  that,  too,  be- 
fore his  re-entry.  The  action  of  replevin  does 
not  lie  in  such  a  case.  That  action  is  founded 
on  the  right  of  the  party.  Now,  after  the  entry 
and  occupation  of  the  defendants,  the  right  of 
the  plaintiffs  to  the  crop  ceased  ;  though  it 
could  be  available  by  an  action  of  trespass, 
after  a  recovery  of  the  land  by  ejectment.  In 
this  case,  we  know  not  by  what  means  one  of 
the  plaintiffs  was  restored  to  the  possession,  nor 
is  it  material;  for  had  it  been  by  ejectment,  the 
action  for  mesne  profits  was  the  remedy.  It  is 
not  necessary  to  inquire  whether  the  regaining 
of  possession  by  one  of  the  plaintiffs,  without 
suit,  inured  to  the  benefit  of  both,  and  whether, 
if  so,  or  if  both  had  in  fact  entered,  they,  could 
have  an  action  for  damages  done  after  the  first 
entry.  It  is  said  in  one  book,  "  if  a  man  who 
once  had  the  possession  in  fact  of  real  estate, 
quit  it  or  be  deprived  thereof,  he  cannot  main- 
tain an  action  of  trespass  quare  clausum  fregit, 
for  an  injury  done  thereto,  which  was  done 
betwixt  the  time  of  his  quitting  or  being  de- 
prived of  the  possession,  and  his  regaining  the 
same  by  re-entry."  (Bac.  Abr.,  Trespass,  C,  pi. 
3,  cites  Bro.,  Tresp.,  pi.  365.)  In  another  book, 
it  is  said:  "  If  a  man  be  disseised,  after  his  re- 
entry, he  may  have  action  of  trespass  against 
the  disseise r,  for  any  trespass  done  by  him 
after  the  disseisin;  for  by  his  re-entry,  his  pos- 
session is  restored  ab  initio,  and  all  times  after." 
(2  Roll.  Abr.,  Trespass,  T,  pi.  5.)  Such  seems 
now  to  be  the  settled  doctrine.  (4  Cow.,  338. 
and  cases  cited. (a)  It  is  enough,  *how-  [*223 
ever,  that  this  is  not  an  action  of  trespass.  The 
action  is  misconceived,  and  the  motion  to  set 
aside  the  nonsuit  is  denied. 
Motion  denied. 

Criticised— 15  Am.  Rep.,  237  (44  Ind.,  290). 

Cited  in— 15  Wend.,  379 ;  1  Hill,  244 ;  34  N.  Y.,  36*  ; 
39  N.  Y.,  135 ;  49  N.  Y.,  31  (10  Am.  Rep.,  334) ;  4  Abb. 
App.  Dec.,  372 :  2  Lans.  219 ;  2  Barb.,  635 ;  15  Barb., 
597  ;  53  Barb.,  401 ;  16  How.  Pr.,  457 ;  32  How.  Pr.,  407; 
36  How.  Pr.,  475 ;  37  Am.  Dec.,  314  (1  Hill,  234);  44  Am. 
Dec.,  422  (1  Penn.,  584);  9  Am.  Rep.,  128  (24  Mich., 
279);  23  Cal.,  521 ;  99  Mass.,  549 ;  24  Mich.,  285 ;  44  Ind.. 
296  ;  34  111.,  440;  43  Am.  Rep.,  230  (29  Minn.,  411). 

(a)  On  examining  the  place  in  Brp.,  cited  by  Ba- 
con, the  doctrine  will  be  found  consistent  with  that 
in  Rolle,  and  the  modern  authorities.  A  literal  tran- 
slation of  Bro.  Trespass,  pi.  365,  relied  on  by  Bacon 
is  as  follows :  "  In  trespass,  the  defendant  said  that 
the  plaintiff  himself  was  seised  in  fee,  and  leased  to 
the  defendant  for  6  years,  and  that  after  the  term 
ended,  the  defendant  held  himself  in,  and  did  the 
trespass  of  which  "the  plaintiff  has  brought  this  ac- 
tion before  any  entry."  Judgment,  &c.  And  by  all 
the  justices,  trespass  m  et  armis  does  not  lie  before 
that  the  plaintiff  has  made  regress,  as  here.  Quod! 
nota.  Brooke  cites  the  Year  Book,  22,  E.  4, 13 ;  and 
gives  a  very  faithful  abstract  of  the  original  case, 
which  will  be  found  at  pi.  37  of  the  folio  13,  cited  by 
him.  It  was  debated  by  counsel  upon  the  very  point 
stated  by  Brooke,  and  the  action  was  denied,  because 
there  had  been  no  re-entry. 
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ACKLEY  AND  GREY  v.  KELLOGG  ET  AL. 

New  Trial—  Verdict  against  Weight  of  Evidence 
—  Witnesses — Common  Carriers — Liability  as 
such  does  not  Extend  Beyond  Their  own  Lines. 

Where  the  evidence  at  the  trial  Is  contradictory, 
and  leaves  the  question  In  doubt,  and  has  been  fair- 
ly submitted  to  the  jury,  the  court  will  not  disturb 
their  verdict,  on  a  motion  for  a  new  trial,  upon  the 
around  that  they  found  against  the  weight  of  evi- 
dence. 

Where  a  witness  was  objected  to  as  interested, 
and  In  the  course  of  proving  his  interest,  the  judge 
allowed  evidence,  which  was  objected  to  by  the  par- 
ty offering  the  witness,  but  admitted  him,  with  the 
remark  that  he  should  leave  his  credibility  to  the 
jury;  yet  held,  that  this  was  no  cause  for  a  new 
trial,  even  supposing  the  evidence  objected  to,  on 
such  preliminary  examination,  was  improper. 

Common  carriers  received  goods  on  board  their 
sloop,  to  transport  from  N.  Y.  to  Troy,  where  they 
transferred  them  on  board  of  a  canal  boat  bound 
to  the  north,  pursuant  to  the  bailor's  instructions ; 
but  were  to  receive  no  reward  for  the  transfer,  or 
further  transportation.  The  goods  were  lost  by  the 
upsetting  of  the  canal  boat.  Held,  that  their  charac- 
ter of  common  carriers  ceased  at  Troy ;  and  having 
exercised  ordinary  care  in  seeing  the  goods  placed 
on  board  a  safe  boat,  they  were  not  responsible  for 
the  loss. 

Citation-5  T.  R..  389. 

CASE  against  the  defendants  as  common  car- 
riers, tried  at  the  Rensselaer  Circuit,  Nov. 
19,  1826,  before  Duer,  Circuit  J. 

At  the  trial,  it  appeared  that  about  June  1, 
1824,  the  plaintiffs  put  certain  goods  on  board 
of  the  defendants'  sloop  at  the  City  of  N.  Y., 
to  be  transported  to  Troy.  The  plaintiffs  re- 
sided in  Granville,  Washington  Co.,  whither 
the  goods  were  to  pass  from  Troy,  by  way  the 
Champlain  Canal,  in  a  boat  ;  and  they  gave 
liberty  to  the  defendants,  on  arriving  at  Troy, 
to  send  on  the  goods  by  a  canal  boat.  The  ques- 
tion of  fact  upon  the  trial  was,  whether  this 
liberty  was  confined  to  a  particular  line  of 
boats  belonging  to  one  Eddy,  or  was  in  the  al- 
ternative, to  send  by  his  boat,  if  at  Troy,  on  the 
defendants'  sloop  arriving  there,  and  if  not,  to 
send  by  the  first  boat  bound  to  the  north.  The 
plaintiffs'  proof  went  to  show  the  former  ;  the 
defendants'  proof  the  latter.  On  the  arrival  of 
1224*]  the  *sloop  at  Troy,  none  of  Eddy's 
boats  being  there,  the  goods  were  put  on  board 
of  a  safe  canal  boat  bound  to  the  north.  The 
boat  upset  in  the  course  of  its  passage,  and 
most  of  the  goods  were  lost.  The  owner  of  the 
boat  testified  that  the  defendants  made  no 
agreement  to  pay  him  for  transportation,  and 
he  looked  to  the  plaintiffs  for  payment. 

The  plaintiffs'  first  and  most  important  wit- 
ness, on  the  trial,  was  objected  to  by  the  de- 
fendants, as  interested;  and  various  witnesses 
examined  to  prove  his  interest,  to  whom  sev- 
eral questions  were  allowed  to  be  put,  notwith- 


NOTE.— 1.  New  Trial—  Verdict  against  law  and  evi- 
dence —Against  the  weight  of  evidence  —  Conflict  of 
evidence.  See  Wilkie  v.  Koosevelt,  3  Johns.  Cos., 
206,  note.  Newly  Discovered  Evidence— Conflict  of 
Evidence.  See  Halsey  v.  Watson,  1  Cai.,  24,  note. 

2.  CommonCarriera— Carriers  of  Connecting  Routes. 

See  Wetmore  v.  Baker,  9  Johns.;  307,  note. 

See,  generally,  on  the  subject  of  common  car- 
riers. 

Colt  v.  M'Mechen.  6  Johns..  160,  note;  Detouches 
v.  Peck,  9  Johns.,  210,  note ;  masters  and  owners  of 
vessels  as  common  carriers,  Elliott  v.  Rossell,  10 
Johns.,  1  note  ;  breach  of  contract  by,  Smith  v.  Rich- 
ardson, 3  Cai.,  219,  note ;  Mayell  v.  Potter.  2  Johns. 
Cas.,  271,  note;  forwarders,  Roberts  v.  Turner,  12 
Johns.,  232,  note;  liable  till  delivery,  Ostranderv. 
Brown,  15  Johns.,  39,  note. 
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standing  objections  to  them  as  improper  by  the 
plaintiffs.  The  judge  admitted  the  witness, 
with  the  remark  that  he  should  submit  his  cred- 
ibility to  the  jury. 

The  judge  charged  the  pury,  that  the  defend- 
ants were  common  carriers  as  far  as  Troy, 
where  that  character  ceased,  and  they  became 
mere  storers  or  forwarders.  That  the  only 
question  was,  whether  they  had  pursued  the 
plaintiffs'  instructions.  This  depended  on  what 
those  instructions  were  as  to  which  the  ques- 
tion was  one  of  fact  upon  contradictory  evi- 
dence, and  of  which  the  jury  were  the  judges. 
If  they  believed  the  defendants  were  confined 
by  instructions  to  Eddy's  boat,  they  were  lia- 
ble; otherwise,  not. 

Verdict  for  the  defendants. 

A  motion  was  now  made,  in  behalf  of  the 
plaintiffs,  for  a  new  trial,  upon  several  grounds 
and,  among  others,  that  the  verdict  was  against 
the  weight  of  evidence;  that  the  defendants 
were  common  carriers,  in  respect  to  the  goods, 
after  they  arrived  at  Troy;  and  that  improper 
questions  were  allowed  to  be  put,  touching  the 
interest  of  the  plaintiffs' principal  witness;  and 
that  the  judge  prematurely  remarked  on  his 
credibility,  in  a  manner  calculated  to  lessen  the 
influence  of  his  testimony  with  the  jury. 

Mr.  J.  L.  Wendell,  for  the  motion,  cited  Hyde 
v.  Trent  &  Mersey  Nav.  Co.,  5  T.  R.,  389. 

Mr.  H.  P.  Hunt,  contra,  cited  Roberts  v.  Tur- 
ner, 12  Johns.,  232. 

*Curia,  per  SUTHERLAND,  J!  The  jury  [*225 
were  properly  instructed  by  the  judge  that  the 
cause  turned  upon  the  question,  whether  the  de- 
fendants, by  their  contract  with  the  plaintiffs, 
were  to  forward  the  goods  by  the  first  canal  boat 
that  should  sail  after  their  arrival  at  Troy,  or 
whether  they  were  specially  directed  to  send 
them  only  in  Eddy's  line  of  boats.  If  the  lat- 
ter were  the  instructions  given  them,  then  the 
plaintiffs  were  entitled  to  recover.  But  if  the 
directions  to  forward  them  were  general,  then 
the  action  must  fail,  as  the  evidence  shows  that 
the  boat  in  which  they  were  sent  was  safe  and 
in  good  condition  when  the  goods  were  put 
on  board.  The  defendants  exercised  ordinary 
care  and  diligence,  to  which  alone  they  were 
bound  in  executing  the  instructions. 

What  the  instructions  were,  is  left  doubtful 
by  the  evidence.  There  was  much  testimony 
on  both  sides.  The  captain  of  the  defendants' 
sloop  which  carried  the  goods  to  Troy,  swears 
positively  that  one  of  the  plaintiffs,  after  the 
goods  were  put  on  board  at  N.  Y.,  came  on 
board  the  vessel,  and  directed  him  to  forward 
the  goods  immediately  on  his  arrival  at  Troy. 
That  if  any  of  Eddy's  boats  were  there,  he 
should  send  them  in  one  of  those  boats;  if  not, 
then  by  the  first  boat  bound  north.  He  says 
he  had  seen  the  person  before,  and  knew  him 
to  be  one  of  the  plaintiffs,  when  he  first  saw 
him.  The  testimony  of  this  witness  was  prob- 
ably decisive  with  the  jury,  especially  as  the 
evidence  on  the  other  side  was  either  of  a  neg- 
ative or  circumstantial  character.  We  can- 
not, within  the  established  principles  which 
regulate  the  discretion  of  the  court,  interfere 
with  this  verdict  as  being  against  the  weight  of 
evidence. 

The  character  of  the  defendants  as  common 
carriers,  had  nothing  to  do  with  their  liability 
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in  this  action.  They  were  common  carriers 
only  from  N.  Y.  to  Troy.  They  forwarded  the 
goods  from  there,  as  the  jury  have  found,  in 
pursuance  of  special  instructions  from  the 
plaintiffs,  for  which  they  received  no  compen- 
sation, and  incurred  no  responsibility.  The  case 
226*]  bears  no  analogy  to  that  *of  Hyde  v. 
Trent  and  Mersey  Nav.  Go.,  5  T.  R.,  389. 

It  is  said  the  judge  admitted  improper  evi- 
dence, to  establish  the  interest  of  Standish,  the 
plaintiff's  witness.  But  as  he  held  the  witness 
•competent,  the  evidence,  conceding  that  it  was 
inadmissible,  produced  no  effect,  and  as  it  was 
addressed  exclusively  to  the  court,  affords  no 
ground  for  granting  a  new  trial.  Nor  can  we 
regard  the  remark  of  the  judge  on  closing  the 
inquiry,  that  he  should  submit  the  credibility 
of  the  witness  to  the  jury. 

Upon  the  case,  therefore,  the  motion  for  a 
new  trial  must  be  denied. 

[The  judge  examined  another  branch  of  the 
motion  founded  on  newly  discovered  evidence, 
and  concluding,  also,  against  the  plaintiffs 
upon  this.]  Therefore, 

New  trial  denied. 

Distinguished-30  N.  Y.,  363. 

Cited  in— 25  Wend.,  662 ;  33  N.  Y.,  613 ;  31  Barb., 
198 ;  47  How.  Pr.,  300 ;  3  Sandf .,  613 ;  2  Hilt.,  25  ;  5 
Daly,  156 ;  1  Sumn.,  477  :  2  Woodb.  &  M.,  153  ;46  Am. 
Dec.,  378  (2  Ga.,  1) ;  16  Mich.,  120 :  48  111.,  390. 


THE  PEOPLE  ex  rel.  KLINE  v.  RICKERT. 

Statute  of  Frauds — Parol  Lease  for  Three  Tears, 
Void  only  as  to  Length  of  Term —  Tenant  Holds 
from  Tear  to  Tear — Term  for  Tears — Forci- 
ble Entry  and  Detainer — Effect  of  Conveyance 
by  Lessor  in  Fee. 

Though  a  lease  by  parol  be  for  a  longer  term  than 
3  years,  and  so  void  for  the  term,  within  the  Statute 
of  Frauds ;  yet  the  tenant  entering  has  an  interest 
from  year  to  year,  regulated  in  every  respect  by  the 
parol  demise,  except  as  to  the  term. 

Such  tenant  holds  a  term  for  years,  which  should 
be  so  called  in  all  legal  proceedings. 

E.  g.  Where  he  seeks  to  enforce  his  right  under 
the  Statute  of  Forcible  Entry  and  Detainer.  1 R.  L., 
•96,  98,  sec.  6. 

The  same  circumstances  of  violence  or  terror 
which  will  constitute  a  forcible  entry,  will  amount 
to  a  forcible  detainer. 

E.  a.  Threats  of  bodily  hurt  to  the  former  pos- 
sessor, if  he  shall  return,  though  he  make  no  at- 
tempt to  re-enter. 

The  defendant  having  entered  peaceably,  said  to 
the  former  possessor,  "  It  will  not  be  well  for  you, 
If  you  ever  come  upon  the  premises  again  by  day  or 
night."  It  was  left  to  the  jury,  whether  this  was 
threat  or  personal  violence,  and  so  a  forcible  de- 
tainer within  the  statute.  They  found  it  was ;  and 
on  motion  for  a  new  trial,  it  was  refused. 

The  title  of  the  defendant  is  not  in  question  on 
the  trial  of  an  indictment  for  a  forcible  entry  or  de- 
•  tainer. 

Under  an  indictment  for  a  forcible  entry  and  de- 
tainer, the  jury  may  find  the  defendant  guilty  of  a 
forcible  detainer  only. 

Where  one  leases  to  another  for  years,  the  former 
cannot  impair  the  rights  of  the  latter  by  conveying 
the  demised  premises  in  fee  without  excepting  the 
term. 

Citations -39  Car..  3,  ch.  3 ;  5  T.  R.,  471 ;  8  T.  K.,  3  ; 
1  Cruise  Dig.,  284 ;  2  Cow.,  663 ;  1  Cruise.  Dig.,  257 ; 
Litt.  sec.  67 ;  Hawk.  P.  C.,  ch.  64,  sec.  30 ;  3  Bac.  Abr., 
253. 

TT'ORCIBLE  entry  and  detainer,  tried  at  the 
-L  Schoharie  Circuit,  Oct.  23,  1826,  before 
Duer,  Circuit  J. 


The  defendant  was  indicted  upon  the  Stat- 
ute, 1  R.  L.,  96,  before  a  justice  of  the  peace, 
and  the  indictment  was  removed  into  this  court 
by  certiorari.  On  the  trial,  it  appeared  that 
*one  Snyder.  being  the  owner  of  a  [*227 
farm,  in  1822,  let,  by  parol,  to  the  relator,  six 
acres  of  it,  for  four  years,  for  which  the  re- 
lator was  to  inclose  the  demised  premises  in 
fence,  by  way  of  rent.  The  relator  entered, 
made  the  fence,  and  occupied  the  premises 
about  one  year,  when  Snyder  sold  and  con- 
veyed the  farm,  by  deed,  to  the  defendant,  ex- 
cepting the  relator's  term.  This  exception, 
however,  Snyder  testified  was  by  parol,  and 
the  defendant  offered  to  show  that  fact  by  the 
production  of  the  deed.  The  offer  was  over- 
ruled by  the  judge.  The  defendant,  soon  after 
his  purchase,  commenced  ploughing  on  the  de- 
mised premises,  when  the  relator  and  Snyder 
went  to  him  in  the  field,  and  informed  him  he 
had  no  right  to  plough  there,  as  the  relator's 
interest  was  excepted.  This  the  defendant  de- 
nied. Snyder  testified  that  the  relator  forbid 
the  defendant  occupying  the  premises  ;  and 
the  defendant  told  the  relator  it  would  not  be 
well  for  him  if  he  ever  came  on  the  premises 
again  by  day  or  night.  A  witness,  on  the  part 
of  the  defendant,  who  was  present  at  the  con- 
versation between  the  parties,  stated  it  some- 
what differently — that  the  relator  told  the  de- 
fendant he  might  sow,  but  that  he,  the  relator, 
would  reap;  to  which  the  defendant  answered, 
that  if  he  did  it  would  not  be  well  for  him. 
This  witness  heard  no  threats,  though  present 
the  whole  time. 

The  defendant  objected  that  the  relator,  hav- 
ing entered  under  a  parol  lease  which  was  void, 
had  an  estate  at  will  only  and,  therefore,  was 
not  entitled  to  the  protection  of  the  statute  ; 
but  the  judge  decided  that  he  was  a  tenant  for 
years  within  the  meaning  of  the  Act.  The  de- 
fendant then  objected  that  there  was  no  evi- 
dence of  force  to  bring  him  within  the  Act ; 
the  judge  decided  that  under  an  indictment  for 
a  forcible  entry  and  detainer,  the  jury  might 
convict  for  a  forcible  detainer  only,  and  that 
was  a  question  of  fact  for  them. 

Verdict,  guilty  of  a  forcible  detainer. 

Mr.  H.  Hamilton.moved  for  a  new  trial.  He 
said  there  was  no  force  proved  within  the  stat- 
ute. The  words  are,  *"with  strong  [*228 
hand  or  with  multitude  of  people."  It  is  a 
penal  statute,  and  should  be  construed  strictly. 
It  is  copied  from  the  5  R,  2,  Stat.  1,  ch.  8,  un- 
der which,  implied  force,  such  as  would  main- 
tain tresspass,  is  not  enough.  There  must  be 
actual  force,  as  with  weapons,  a  number  of 
persons,  &c.  (Co.  Litt.,  257,6,  sec.  481;  Hawk. 
P.  C.,  bk.  1,  ch.  64,  sees.  25,  28 ;  N.  Y.  Just., 
107.)  It  should  regularly  be  with  strong  hand, 
unusual  weapons,  or  menace  of  life  or  limb. 
(Bac.  Abr.,  Forcible  Ent.  &  Del.,  B.)  It  must 
be  accompanied  with  some  circumstances  of 
violence  or  terror.  (2  Hawk.  P.  C.,  bk.  1,  ch. 
64,  sees.  25,  28.)  The  same  force  is  requisite 
to  constitute  a  forcible  detainer  as  a  forcible 
entry.  (2  Hawk.  P.  C.,  bk.  1,  ch.  64.  sec.  30  ; 
Bac.  Abr.,  Forcible  Ent.  &  Det.,  B ;  Crp.  Jac., 
199.)  Here  is  no  evidence  offeree  or  violence, 
nor  threats  of  violence.  The  words  may  have 
insinuated  a  mere  prosecution  for  the  trespass, 
if  the  relator  entered;  and  such,  indeed,  is  their 
natural  import. 
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The  defendant  took  peaceable  possession, 
believing  he  had  title.  Under  such  circum- 
stances, to  convict  him  under  the  statute,  there 
should,  at  least,  be  something  that  amounts  to 
a  breach  of  the  peace.  (3  Burr. ,  1698,  1731  ;  2 
Cro.  Eliz.,  93  ;  Cro.  Jac.,  148  ;  Yelv.,  99.) 

The  verdict  is  clearly  against  evidence.  In 
such  case  the  court  will  grant  a  new  trial.  (1 
Cai.,62.) 

But  the  relator  had  not  such  an  estate  as  en- 
titled him  to  a  remedy  under  the  statute.  The 
lease  to  him  was  for  4  years ;  and,  being  by 
parol,  was  void  within  the  Statute  of  Frauds, 
1  R.  L.,  78,  sec.  9.  The  relaior  was,  within 
that  statute,  a  mere  tenant  at  will.  This  remedy 
is  confined  by  the  Statute  of  Forcible  Entry,  1 
R.  L.,  98,  sec.  1,  to  persons  having  estates  of 
freehold,  tenants  for  years,  or  guardians.  (13 
Johns.,  340.)  So  is  the  English  Statute,  21  Jac. 
1,  ch.  15.  Tenants  at  will  or  sufferance  are  not 
protected. 

The  estate  is  material,  and  must  necessarily 
be  proved.  (13  Johns.,  340,  343,  344.) 

The  relator's  estate  was  determined  by  the 
alienation  of  Snyder.  (1  Cruise  Dig.,  273, 
Estates  at  Will  and  Sufferance,  ch.  1,  sec.  18. 
229*]  *The  deed  from  Snyder  to  the  de- 
fendant was  improperly  rejected.  It  was  prop- 
er to  show  that  the  lessor  had  determined  his 
will;  and  besides  it  contradicted  Snyder,  who 
swore  to  the  exception.  It  would  also  have 
shown  the  intent  with  which  the  defendant  en- 
tered. That  is  a  proper  subject  of  inquiry.  (3 
Burr.,  1701,  per  Wilmot,  J.) 

Mesm-s.  J.  O'Brien  and  E.  Hottiday,  contra. 
There  can  be  no  doubt,  that  under  an  indict- 
ment for  a  forcible  entry  and  detainer, the  jury 
may  find  the  defendant  guilty  of  the  latter 
only.  (4  Johns.,  201.) 

As  to  the  force.  We  are  not  required  to 
make  out  a  force  which  would  maintain  an  in- 
dictment at  common  law,  such  as  that  the  de- 
fendant entered  or  detained  with  an  armed 
multitude,  threatening  to  kill,  maim,  &c.  The 
inquiry  should  be,  what  is  the  least  force  neces- 
sary to  constitute  the  offense  under  the  statute? 
Any  threats  of  personal  violence,  actual  or  im- 
plied, is  sufficient.  (8  T.  R.,  357;  1  Hawk. P. 
C.,  ch.  64,  sees.  20,  27,  30?  Archb.  Cr.  Plead., 
174;  Russ.  Cr.,  413-417;  Addis.,  14,  17;  10 
Mass.,  403.) 

The  relator  was  a  tenant  for  years  within  the 
meaning  of  the  law,  or,  which  is  the  same 
thing,  a  tenant  from  year  to  year.  Though  his 
lease  was  void,  under  the  Statute  of  Frauds,  as 
to  time,  yet  it  was  valid  and  governed,  in  every 
other  respect.  The  lease,  entry,  and  payment 
of  rent,  though  not  binding  for  the  4  years,  en- 
dure as  a  demise  from  year  to  year.  This  has 
been  again  and  again  decided.  (2  Cow.,  660; 
8  T.  R.,  8;  5  T.  R.,  471;  Rob.  Frauds,  139, 
140;  2  Salk.,  413,  414;  1  T.  R.,  378;  1  Cruise 
Dig.,  tit.  9,  ch.  1,  sees.  24,  25;  1  T.  R.,  159;  3 
Wils.,  25;  Lutw.,  213;  2  Bl.  Com.,  143.)  Any 
interest  under  a  demise,  beyond  an  estate  at 
will,  and  less  than  freehold,  is  considered  an 
estate  for  years.  (2  Bl.  Com.,  140,  143.)  We 
are  thus  within  the  6th  section  of  the  Statute 
of  Forcible  Entry,  1  R.  L.,  98. 

The  deed  was  not  material.  Title  was  out  of 
the  question, which  was  confined  to  the  posses- 
sion. (11  Johns.,  604-509;  8  Johns.,  464.  468; 
13  Johns.,  343,  344.)  Though *the  term  [*23O 
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had  expired,  yet  the  defendant  must  put  the 
relator  in  stalu  quo,  and  resort  to  his  legal  rem- 
edy to  obtain  possession. 

Mr.  Hamilton,  in  reply,  denied  that  a  ten- 
ancy at  will,  which  was  clearly  the  estate  of 
the  relator  originally,  had  been  changed  into 
an  estate  from  year  to  year,  for  any  other  pur- 
pose than  that  of  a  notice  to  quit.  Even  for 
this  purpose,  there  must  be  an  annual  rent,  (2 
Cai.,  169.)  But  a  lease  from  year  to  year  does 
not  satisfy  the  statute.  That  extends  to  lease* 
for  years  only,  in  the  plural. 

Curia,  per  SAVAGE,  Ch.  J.  The  questions 
to  be  decided  are:  1.  Whether  the  relator  waa 
tenant  for  years  within  the  meaning  of  the  stat- 
ute; and,  2.  Whether  the  acts  proved  amount 
to  a  forcible  detainer. 

The  Act  to  Prevent  Forcible  Entries  and  De- 
tainers gives  the  remedy  provided  by  it,as  well 
to  tenants  for  years  and  guardians,  as  to  such 
as  have  estates  of  freehold.  The  Act  for  the 
Prevention  of  Frauds,  enacts  that  all  leases  or 
terms  for  years,  created  by  parol,  shall  have 
the  force  and  effect  of  estates  at  will  only.  This- 
part  of  our  statute  is  a  transcript  of  the  29  Ch. 
2,  ch.  3,  which  has  received  a  construction  in 
the  English  courts,  and  also  in  our  own.  The 
case  of  Doe  v.  Bell,  5  T.  R.,  471,  was  an  action 
of  ejectment  to  recover  premises  which  had 
been  let  by  parol  for  seven  years,  by  the  agent 
of  the  lessor.  The  tenant  was  to  enter  at  Lady 
day,  and  quit  at  Candlemas.  The  letting  was 
in  Jan.,  1790,  and  the  notice  to  quit  was  for 
Lady  day,  and  served  in  Sept.,  1792.  It  was. 
objected  that  the  notice  should  have  beea  for 
Candlemas;  and  also  that  the  wards  of  the  les- 
sor, he  being  guardian,  were  14  years  of  age;, 
and  the  plaintiff  was  nonsuited.  On  a  motion 
to  set  aside  the  nonsuit,  Ld.  Kenyon  said  r 
"  Though  the  agreement  be  void,  by  the  Stat- 
ute of  Frauds,  as  to  the  duration  of  the  lease, 
it  must  regulate  the  terms  on  which  the  ten- 
ancy subsists  in  other  respects,  as  to  the  rent, 
the  time  of  the  year  when  the  tenant  is  to  quit, 
&c."  He  addea  that,  as  the  defendant  agreed 
to  quit  at  Candlemas,  the  lessor  *could[*23 1 
only  put  an  end  to  the  tenancy  at  Candlemas, 
though  the  agreement  was  void  as  to  its  dura- 
tion. A  similar  doctrine  was  held  in  Clayton 
v.  Blakely,  8  T.  R. ,  3,  which  was  an  action  for 
double  rent,  for  the  tenant's  holding  over  after 
the  expiration  of  his  term,  and  a  regular  notice 
to  quit.  The  agreement  was  by  parol  for  21 
years,  and  the  tenant  had  actually  held  for  two 
or  three  years.  It  was  objected  that  the  defend- 
ant was  tenant  at  will,  and  the  holding  should 
have  been  so  stated  in  the  declaration;  but. 
Rooke,  J.,  decided  that  it  was  holding  from 
year  to  year.  The  plaintiff  had  a  verdict.which 
the  defendant  moved  to  set  aside,  relying  on 
the  positive  words  of  the  statute.  Ld. Kenyon 
said:  "  The  direction  was  right,  for  such  a 
holding  now  operates  as  a  tenancy  from  year 
to  year.  The  meaning  of  the  statute  was  that 
such  an  agreement  should  not  operate  as  a 
term;  but  what  was  then  considered,  as  a  ten- 
ancy at  will.has  since  been  properly  construed 
to  inure  as  a  tenancy  from  year  to  year."  The 
above  decisions  are  considered  a  correct  ex- 
position of  the  Statute  of  Frauds  in  England, 
and  this  proposition  has  been  drawn  from  them : 
' '  where  an  agreement  for  a  longer  term  than 
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three  years  is  made  by  parol,  which  is  void  as 
to  the"  duration  of  the  term  by  the  Statute  of 
Frauds,  there  is  a  tenancy  from  year  to  year, 
regulated,  in  every  other  respect,  by  the  agree- 
ment." (1  Cruise  Dig.,  284.)  The  same  doctrine 
was  acknowledged  by  this  court  in  Schuyler  v. 
Leggett,  2  Cow. ,  663.  According  to  these  de- 
cisions, the  letting  by  Snyder  to  the  relator  was 
void  as  to  its  duration  for  four  years,  but  it  was 
valid  for  one  year.  .  The  tenancy  became  one 
from  year  to  year,  and  the  lessor  might  have 
put  an  end  to  it  at  the  end  of  one  year  by  giv- 
ing the  necessary  notice  to  quit.  Not  having 
done  so,  he  could  not  resume  the  possession  of 
the  premises  until  the  end  of  the  'second  year, 
and  then  only  by  giving  the  proper  notice  to 
quit.  This  being  so,  the  relator  was  tenant 
from  year  to  year;  and  "  if  an  agreement  be 
made  for  the  possession  of  lands  but  for  half  a 
year,  or  a  quarter,  or  any  less  time,  the  lessee 
23  2*]  is  considered  as  *tenant  for  years,  and 
is  so  styled  in  all  legal  proceedings."  (1  Cruise 
Dig.,  257;  Litt.,  sec.  67.) 

According  to  these  authorities,  the  relator 
was  tenant  for  years,  within  the  meaning  of 
the  statute,  and  has,  therefore,  sufficient  in- 
terest. 

The  next  question  is,  whether  a  forcible  de- 
tainer was  shown.  On  this  subject  the  law  is, 
that  the  same  circumstances  of  violence  or  ter- 
ror which  will  make  an  entry  forcible,  will 
make  a  detainer  forcible  also;  and  whoever 
keeps  in  the  house  an  unusual  number  of  peo- 
ple, or  unusual  weapons,  or  threatens  to  do 
some  bodily  hurt  to  the  former  possessor  if  he 
dare  return,  shall  be  adjudged  guilty  of  a  forci- 
ble detainer,  though  no  attempt  be  made  to  re- 
enter.  (Hawkins,  P.  C.,  ch.  64,  sec.  30;  3Bac. 
Abr.,  253.)  Whether  threats  were  used  in  this 
case,  was  a  question  for  the  jury.  One  wit- 
ness heard  the  defendant  say  to  the  relator,  it 
would  not  be  well  for  him  if  he  ever  came 
upon  the  premises  again  by  day  or  night. 
Another  witness  understood  the  words  differ- 
ently, as  spoken  of  his  reaping  where  the  de- 
fendant had  sowed.  The  jury  have  found  the 
force,  and  there  was  evidence  enough  to  justi- 
fy such  finding.  The  verdict  is,  therefore,not 
against  evidence. 

Another  objection  is,  that  the  judge  improp- 
erly excluded  the  defendant's  deed.  It  has 
often  been  decided  that  the  title  is  not  to  be  in- 
vestigated, on  the  trial  of  an  indictment  for 
forcible  entry  and  detainer.  But  it  is  said  the 
deed  would  jhave  contradicted  the  witness, 
who  testified  that  the  premises  were  excepted. 
Whether  the  deed  contained  an  exception  or 
not,  it  could  alter  the  rights  of  the  parties  in 
no  respect.  It  was  admitted  that  the  letting 
was  by  parol.  But  the  defendant,  by  purchas- 
ing, stood  in  the  relation  of  a  lessor  to  the  de- 
fendant, and  had  the  same  rights  and  powers 
which  Snyder  had  before  he  sold  and  no  others. 
The  deed  "was,  therefore,  properly  excluded. 

I  do  not  understand  that  the  decision  of  the 
judge  is  now  questioned,  that  upon  an  indict- 
233*]  ment  for  a  forcible  *entry  and  detain- 
er, the  jury  may  convict  of  a  forcible  detainer 
only. 

I  am  of  opinion  that  the  motion  for  a  new 
trial  must  be  denied. 

New  trial  denied. 
COWEN  8. 


Cited  in— 9  Wend..  62.  424 ;  13  Wend.,  483 : 17  Wend., 
262  ;  24  Wend.,  484 :  21  N.  Y .,  30 :  69  N.  Y.,  121 ;  70  N. 
Y.,184;  72  N.  Y..  147:  75  N.  Y.,  209;  6  Hun,  564;  12 
Hun,  282  ;  17  Barb..  154  :  22  Barb.,  668  :  24  Barb.,  18 : 
25  Barb.,  249;  5  How.  Pr.,  88;  8  How.  Pr.,  144;  19 
How.  Pr.,  31 :  60  How.  Pr.,  443;  1  Hall,  245 :  2  E.  D. 
8.,  104  ;  1  Daly,  46,  384;  7  W.  Dig,,  464;  19  Wis.,  190  ; 
24  Wis.,  399;  42  Wis.,  425:  27  Am.  Dec.,  340  (3  Walts, 
129);  48  Wis.,  53;  83  Ind.,  538;  9  Am.  Rep.,  129  (24 
Mich.,  286) ;  28  Am.  Rep..  123  (72  N.  Y..  141). 


E.  J.  AND  S.  SATTERLEE  v.  STERLING. 

Pleading — Bad  in  Part,  Insufficient  for  Whole. 

To  a  plea  of  non  assumpsit  infra  sex  anno*,  the 
plaintiffs  replied  that  within  6  years  after  the  cause 
of  action  accrued,  to  wit :  July  6, 1826,  they  sued  out 
process,  &c.,  and  that  the  defendant  promised  with- 
in 6  years  next  before  that  day.  Rejoinder,  that  the 
plaintiffs  did  not,  within  6  years  next  after  the 
cause  of  action  accrued,  sue  out  the  process,  &c.: 
and  that  the  defendant  did  not  promisewithin  6  years 
next  before  the  issuing1  of  the  process.  Held,  on  de- 
murrer, that  the  replication  was  bad  in  substance, 
in  not  denying:  the  material  fact  that  the  process  is 
sued  at  the  time  stated ;  but  tendering-  an  immate- 
rial issue  as  to  the  time  of  issuing*  the  process.  Held, 
also,  that  the  rejoinder  was  bad  as  being:  inconsist- 
ent. 

A  pleading-  bad  in  part.is  insufficient  for  the  whole. 

ON  demurrer  to  the  rejoinder.  The  declara- 
tion was  in  assumpsit,  on  a  promissory 
note,  which  fell  due  in  June,  1819,  payable  by 
the  defendant  to  the  plaintiffs.  Plea,  after  the 
general  issue,  non  assumpsit  infra  sex  annos. 
Replication,  that  within  six  years  next  after 
the  cause  of  action  accrued,  to  wit:  July  1, 
1826,  a  writ  was  sued  out  returnable  at  August 
Term  of  that  year,  that  the  writ  was  sued  with 
intent  to  implead  the  defendant,  &c.  And  that 
in  August  Termt  the  plaintiffs  exhibited  their 
bill,  and  declared  against  the  defendant;  and 
that  the  defendant  did  promise  within  six  years 
next  before  the  issuing  of  that  writ,  conclud- 
ing with  a  verification.  Rejoinder,  that  the 
plaintiffs  did  not,  within  six  years  after  the 
cause  of  action  accrued,  sue  out  and  prosecute 
the  writ  with  intent  to  implead  the  defendant, 
&c.,  as  alleged  in  the  replication;  and  that  he 
did  not  promise  within  six  years  next  before 
the  issuing  of  the  writ,  concluding  to  the 
country. 

Demurrer  and  rejoinder. 

Mr.  L.  H.  Palmer,  in  support  of  the  de- 
murrer. 

Mr.  H.  Bleecker,  contra,  cited  2  Saund.,  63 
d;  1  Lill.  Ent.,  32;  1  Chit.  PL,  233,  513,  554, 
625,  631. 

Curia,  per  WOODWORTH,  J.  I  think  the  de- 
murrer well  taken.  It  is  true,  the  replication 
commences  by  saying  *the  writ  issued  [*234 
within  six  years  after  the  cause  of  action  ac- 
crued. This,  however,  is  mere  matter  of  in- 
ducement. The  material  allegations  are  that 
the  writ  issued  July  1,  1826,  returnable  at  the 
August  Term,  and  that  the  defendant  promised 
within  six  years  before  that  day. 

The  replication,  then,  presented  two  facts, 
both  necessary,  in  order  to  support  the  action. 
If  the  defendant  can  negative  either,  his  de- 
fense must  prevail.  He  must  either  deny  the 
issuing  of  the  writ,  or  take  issue  on  the  prom- 
ise. Either  would  form  a  good  defense;  for, 
if  there  was  no  such  writ  as  alleged,  there 
could  be  no  such  promise  as  the  plaintiffs  rely 
on;  or  if  issue  be  taken  on  the  promise,  and  no 
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promise  within  six  years  previous  to  the  lime 
when  the  writ  issued,  be  proved,  in  that  case 
also  the  defendant  would  prevail. 

Had  the  rejoinder  taken  issue  on  the  time  of 
issuing  the  writ,  and  the  promise  within  six 
years  previous  to  that,  as  stated  in  the  replica- 
tion, it  would'  have  been  double,  for  attempt- 
ing to  put  two  points  in  issue.  The  objection 
to  it  is  not  strictly  of  this  character;  for  it  will 
be  seen,  that  the  first  part  of  the  rejoinder  does 
not  answer  the  allegation  that  the  writ  was  is- 
sued on  a  certain  day;  but  takes  issue  on  an 
immaterial  averment  in  the  replication,  being 
only  matter  of  inducement;  to  wit:  that  the 
plaintiffs  did  not  sue  out  the  writ  within  six 
.years  after  the  cause  of  action  accrued;  thus 
Attempting  to  answer  a  material  allegation  in 
the  replication,  by  stating  a  fact  altogether  im- 
material. The  rejoinder,  then,  in  answering 
this  part  of  the  replication,  is  bad  in  substance. 
It  is  no  answer.  No  issue  is  formed.  The  re- 
joinder ought  not,  therefore,  as  to  this  fact,  to 
conclude  to  the  country.  We  have  already  seen, 
if  the  rejoinder  had  answered  this  part  of  the 
replication,  it  would  have  been  double  and, 
therefore,  bad.  Perhaps  it  may  be  considered 
double  in  attempting  to  answer  both  facts,  al- 
though in  so  doing,  the  defendant's  pleading  is 
defective.  Whether  viewed  in  that  light  or  not, 
the  plaintiffs  had  a  right  to  object,  that,  to  a 
material  fact  alleged  by  them,  the  defendant 
had  put  in  an  immaterial  answer.  They  have 
235*]  done  so  by  demurring;  and  as  *the  re- 
joinder is  bad  in  part,  it  is  insufficient  for  the 
whole.  It  is  also  inconsistent,  by  first  denying 
the  issuing  of  a  writ  within  6  years  after  the 
cause  of  action  accrued,  and  then  by  taking  is- 
sue on  the  promise  within  9  years  before  the 
writ  issued. 

The  plaintiffs  are  entitled  to  judgment  on  the 
demurrer,  with  leave  to  the  defendant  to  amend. 

Judgment  for  the  plaintiffs. 

Cited  in-10  Wend..  388. 


STANLEY 

v. 
CHAPPELL,  Impleaded  with  HUDSON. 

Pleading — Guardianship — Award — If  Good  in 
Part  and  Bad  in  Part— Latter  Rejected  as  Sur- 
plusage. 

Where  a  plaintiff  declares  by  guardian,  or  a  guard- 
ian declares  as  plaintiff,  he  must  show  how  he  is 
guardian,  and  that  his  supposed  ward  is  an  infant. 

Where  the  plaintiff  declares  in  a  special  character- 
beginning  his  declaration  by  showing  his  character, 
he  may,  in  all  the  subsequent  parts  of  his  declara- 
tion, refer  to  himself  as  the  "  said  plaintiff  "  with- 
out adding  his  special  character. 


NOTE.—  Awards— Requisites  of— Construction  of— 
Void  in  part. 

Awards  must  be  within  the  submission,  certain  to  a 
common  intent,  and  final.  See  Purdy  v.  Delevan,  1 
Cat.,  804,  note. 

An  award  void  in  part  and  good  in  part,  may  be  sus- 
tained as  t»  the  part  which  is  good,  where  the  parts 
are  so  distinct  as  not  to  be  dependent  on  each  other 
See  Jackson  v.  Ambler,  14  Johns.,  96,  note. 

Awards,  generally:  As  to  when  arbitrators  musl 
all  join.  Green  v.  Miller.  6  Johns.,  39,  note ;  waiver  ol 
condition,  Perkins  v.  Wing,  10  Johns.,  143,  note, 
strangers  to  submission  not  bound,  Vosburgh  v. 
Bamo,  14  Johns.,  302,  note. 

872 


E.  g.,  where  a  plaintiff  sues  and  declares  as  guard- 
an. 

An  award  that  one  shall  pay  money,  or  give  secur- 
ty.  is  valid  for  the  money,  though  void  as  to  the 
security,  being  general  and  uncertain,  and  not  say- 
ng  what  the  security  shall  be.  The  latter  may, 
;heref  ore,  be  rejected  as  surplusage. 

Citations— 2  Saund.,  117 /,  n.  1 ;  1  Lev..  224 :  4  Co., 
53, 54 ;  Com.  Dig.  Plead..  2  C.  1 ;  3  Mod.,  236 ;  1  R.  L., 
416  ;  1  Dunl.  Pr.,  86,  87 :  Tidd  Pr.  70,  71 :  2  Arch.  Pr., 
143,  144 ;  1  Taunt.,  549  :  12  Mod.,  585 ;  Kyd  Aw.,  203, 
204  ;  Cro.  Jae.,  314. 

ON  demurrer  to  the  declaration.  This  was  in 
debt  on  an  award.  It  began  thus:  "Eli- 
jah Stanley,  as  guardian  and  security  for 
Amanda  Stanley,  Dyer  Stanley,  &c.,  heirs  at 
law  of  Dyer  Stanley,  deceased,  plaintiff  in  ihis 
suil,  complains."  &c.  It  Ihen  set  forlh,  in  the 
first  count,  mutual  bonds  of  arbitration  as  be- 
tween the  plaintiff,  not  calling  him  guardian, 
&c.,  and  the  defendants,  binding  the  parties  to 
abide  an  award  concerning  differences,  &c., 
between  the  parties.  It  then  set  forth  an  award 
that  the  defendants  should  pay  to  "the  said 
plaintiff  as  guardian  and  security  as  aforesaid." 
After  the  commencement,  the  declaration  de- 
scribed him  as  plaintiff  simply,  without  any  ad- 
dition, in  the  first  count,  except  in  the  part 
which  set  forth  the  award  to  pay  to  him,  &c. 
The  award  was,  as  set  forth,  simply  that  with- 
in 60  days  after  publishing  the  award,  the  de- 
fendants should  pay  to  the  plaintiff,  as  guard- 
ian and  security,  $1,220.90,  or  that  satisfac- 
tory security  be  given,  therefore,  within  that 
time.  There  were  two  counts,  but  they  did  not 
differ  very  materially.  The  second  count  de- 
scribed the  submission  as  being  by  the  plaint- 
iff, as  guardian  and  security,  &c.;  and  the 
*award  was  of  sums  distributively,  for  [*23(> 
the  benefit  of  the  wards. 

Demurrer  and  joinder. 

Mr.  J.  A.  Cottier,  in  support  of  the  demur- 
rer, cited  4  Rep.,  52,  53;  1  Lev.,  224;  2  Saund., 
117/,  note  1,  and  Com.  Dig.,  PI.,  2  C,  1;  that 
the  plaintiff  should  show  how  he  was  appointed 
guardian,  and  that  his  supposed  wards  are 
infants.  And  that  the  award  was  void,  he  cited 
9  Johns.,  43;  2  Str.,  1024;  2  Cai.,  235;  3  Cow., 
70,  and  2  Cow.,  638.  That  debt  would  not  lie 
on  the  award,  it  not  being  simply  for  the  pay- 
ment of  money,  he  cited  1  Chit.  PI. ,  94,  105, 
106;  2  lb.,  W,*noten;  Id.,  145,  146,  note  t. 

Jacob  Lansing ,  contra,  cited  2  Chit.  PI.,  145; 
Kyd.,  Aw.,  203,  204;  12  Mod.,  585,  586;  1 
Taunt.,  549;  14  Johns.,  96. 

Curia,  per  SUTHERLAND,  J.  The  first  ground 
of  objection  to  the  declaration,  appears  to  be 
fatal.  The  plaintiff  describes  himself  as  guardian 
and  security  for  Amanda  Stanley  and  others, 
but  does  not  show  how  he  is  guardian  and  se- 
curity, or  that  he  was  specially  appointed  by 
the  court,  or  that  those  for  whom  he  assumes 
to  act  are  infants.  In  2  Saund.,  117/,  note  1, 
it  is  expressly  laid  down  that  if  an  infant  sues 
by  guardian  or  prochein  ami,  without  saying, 
by  the  court  here  specially  admitted,  it  is  error. 
He  is  supported  by  the  case  of  Combers  v.  Wat- 
ton,  1  Lev.,  224,  and  in  Jtawlin'sc&se,  4  Rep., 53, 
54,  it  was  held  that  the  admission  of  the  guardian 
or  prochein  am  not  being  entered  of  record  is  not 
material,  if  the  appointment  be  in  fact  made, 
and  so  averred  or  stated  in  the  declaration. 
(And  see  Com.  Dig.,  PI.,  2  C,  1;  3  Mod.,  236; 
1  R.  L.,  416;  1  Dunl.  Pr.,  86,  W.etteq.;  Tidd 
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Pr.,  69-71;  2  Arch.  Pr.,  148, 144.)  If  the  omis- 
sion be  error,  it  is  fatal  on  demurrer. 

There  is  no  force  in  any  of  the  other  objections 
taken  to  the  declaration.  It  is  said  the  bond  of 
submission,  as  set  forth  in  the  declaration. was 
237*]  of  all  differences  between  *the  plaint- 
iff, in  his  private  capacity,  and  the  defendants; 
whereas  the  award  is  that  the  defendants  shall 
pay  to  the  plaintiff,  as  guardian,  &fc.  In  the  com- 
mencement of  the  declaration,  the  plaintiff  de- 
scribes himself  as  guardian,  &c. ;  and  in  all  the 
subsequent  parts  of  the  declaration,  he  de- 
scribes himself  as  plaintiff.  Now,  who  was 
the  plaintiff  ?  Not  Elijah  Stanley,  but  Elijah 
Stanley  in  the  special  character  of  guardian, 
«kc.  And  it  was  unnecessary  to  describe  him 
as  such.  The  term  "plaintiff"  included  the  de- 
scription. 

The  award  directs  the  defendants  to  pay  a 
certain  sum  of  money  to  the  plaintiff, within  60 
days,  or  give  satisfactory  security  for  the  same. 
It  is  said  the  award  is  void  for  uncertainty,  in 
not  specifying  the  nature  of  the  security.  So 
much  of  the  award  as  directs  security  to  be 
given,  is  undoubtedly  void;  and  it  leaves  the 
award  as  though  that  part  had  been  omitted, 
and  it  had  been  a  simple  award  to  pay  the 
money.  Simmonds  v.  Swaine,  1  Taunt.,  549; 
Lee  v.  Elkins,  12  Mod.,  585;  Kyd  Aw.,  203,  204. 
In  Thinne  v.  Rigby,  Cro.  Jac.,  314,  the  award 
did  not  direct  the  money  to  be  paid,  but  simply 
that  security  should  be  given.  The  giving  of 
the  security  is  not  the  consideration  for  any- 
thing to  be  done  by  the  plaintiff.  It  may,  there- 
fore, be  rejected  without  impairing  the  residue 
of  the  award. 

But  on  the  first  ground,  the  declaration  is 
bad;  and  the  defendants  must  have  judgment, 
with  leave  to  the  plaintiff  to  amend. 

Rule  accordingly. 

Cited  in— 5  Wend.,  38 ;  3  Barb.,  57 ;  44  Barb.,  174 ;  11 
How.  Pr.,  14;  13  How.  Pr.,  414;  2  Leg.  Obs.,  60;  41 
Ind,,  169. 


238*]  *MOWREY  ET  AL.  «.  WALSH. 

Property  in  Goods,  Delivered  on  Fraudulent  Pur- 
chase, Passes — Subsequent  Bona  Fide  Pur- 
chaser Protected — Larceny — No  Market  Overt 
in  this  State. 

Obtaining  goods  by  fraudulent  purchase,  the  vend- 
or delivering  them  with  an  intent  to  part  with  the 
property  of  the  goods,  in  no  case  constitutes  a  lar- 
ceny. 

Though  one  obtain  goods  by  a  fraudulent  pur- 
chase, void  as  to  h  imselr,  yet  if  he  afterwards  sell 
them  to  a  banafide  purchaser, without  notice  of  the 
fraud,  the  property  passes  to  the  latter. 

Yet  they  are  not  subject  to  be  seized  and  sold  on 
execution  against  the  fraudulent  vendee. 

There  is  no  such  thing  as  a  market  overt  in  this 
State. 

Citations— 2  Bl.  Com.,  449 ;  1  Johns.,  471 ;  2  East, 
P.  C.,  553,  668.  669.  671,  672,  673;  5  Mass.,  106  ;  3  Chit. 
Cr.  Law,  921 :  1  Wils.,  8 ;  2  Str.,  1187 ;  6  East,  538 ;  2 
Mass.,  398 ;  5  T.  R.,  175 ;  12  Johns.,  348 :  21  H.  8,  ch.  21 ; 
3  Cai.,  182 ;  1 B.  &  C.,  514  ;  15  Johns.,  147 ;  7  Taunt.,  59. 

rn  ROVER  for  cotton  cloths  ;  tried  at  the 
JL  Washington  Circuit,  Nov.  14, 1826,  before 
Walworth,  Circuit  J. 

The  case  at  the  trial  was  briefly  this  :  Jan. 
16,  1826,  a  person,  calling  himself  Samuel  Ste- 
vens, came  to  the  plaintiff's  factory  in  Easton, 
Washington  Co., and  presented  a  forged  paper, 
purporting  to  be  signed  by  Isaac  Bishop,  men- 
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tioning  Stevens  as  a  person  who  wished  to  pur- 
chase cotton  goods,  as  one  who  might  safely 
be  trusted,  and  assuming  to  pay  whatever 
amount  the  plaintiffs  might  supply  him  with. 
The  plaintiffs'  clerk  sold  to  Stevens  the  cotton 
cloths  in  question,  amounting  to  $172.38,  and 
gave  him  a  bill  of  the  goods,  which  goods  he 
took  to  Lansingburgh  the  next  day,  and  sold  to 
the  defendant,  for  considerable  less  than  the 
prices  charged  at  the  factory.  The  defendant's 
clerk  testified, however.that  the  price  was  a  fair 
one.  The  plaintiffs  afterwards  demanded  the 
goods  of  the  defendant, who  refused  to  surren- 
der them,  and  the  present  action  was  brought. 

The  judge  charged  that  the  goods  were  ob- 
tained fraudulently,  but  not  feloniously  ;  and 
that  if  the  defendant  purchased  them  bo'nafide, 
and  without  notice  of  the  fraud,  a  matter  which 
he  left  to  the  jury  upon  the  evidence,  the  plaint- 
iffs could  not  recover. 

Verdict  for  the  defendant. 

A  motion  was  now  made,  in  behalf  of  the 
plaintiffs,  for  a  new  trial. 

Mr.  8.  Stevens,  for  the  plaintiffs.  The  goods 
were  obtained  feloniously  from  the  plaintiffs, 
who  are,  therefore,  en  titled  to  recover.  (2  Russ. 
Cr.,  1390  ;  5  Mass.,  106 ;  1  Leach,  108,  456  ;  2 
Id.,  608;  6  Mod.,  77;  Hob.,  138.) 

But  suppose  the  goods  obtained  fraudulently 
and  not  feloniously.  In  neither  case  was  any 
title  acquired;  and  *the  person  obtain-  [*23l) 
ing  them,  having  no  title,  could  convey  none 
to  the  defendant.  1  Johns.,  471;  1  Salk.,  283; 
1  Wils.,  8,  9;  2  Str.,  1187;  Tamplin  &  Co.  v. 
Addy,  Sheriff  of  Warwickshire,  cor.  Ld.Ch.J. 
Best,  at  N.  P. (a) 

(a)  A  report  of  this  case  was  furnished  from  the 
London  Morning  Herald  of  Oct.  31, 1826,  as  follows  : 

COURT  OP  COMMON  PLEAS — Monday. 

TAMPLIN  &  Co.  v.  ADDY,  Sheriff  of  Warwickshire. 
Mr.  Sergeant  Vaughan  stated  that  this  was  an  ac- 
tion brought  by  Messrs.  Tamplin  &,Co..  who  are  ex- 
tensive hemp  and  cloth  manufacturers  in  Queen- 
hithe,  to  recover  from  the  defendant,  late  high  sher- 
iff of  the  County  of  Warwick,.94J,  the  amount  of  an 
execution  levied  by  him  under  the  following  cir- 
cumstances :  In  Apr.,  1824,  a  person  of  the  name  of 
Staunton.  accompanied  by  a  youth  whom  he  called 
his  son,  and  another  person,  introduced  himself  at 
the  counting-house  of  the  plaintiffs,  and  represented 
himself  as  one  of  the  principal  millers  and  flour 
dealers  in  Warwickshire,  and  said,  as  he  had  an  occa- 
sion for  a  large  quantity  of  sacking  in  his  business, 
he  would  be  happy  to  give  them  the  preference  of 
an  order  at  that  time.  The  plaintiffs  thanked  him 
for  his  preference,  and  they  produced  various  sam- 
ples of  their  goods,  from  which  Staunton  selected 
as  many  as  amounted  to  94J.  The  terms  were  ar- 
ranged as  cash,  but  Messrs.  Tamplin  &  Co.  could  not 
think  of  demanding  money  before  the  delivery  of 
the  article,  and  an  order  was  given  to  the  clerk  to 
forward  them  according  to  Staunton's  directions. 
The  person  who  accompanied  Staunton  was  loud  in 
commendation  of  his  friend's  wealth  and  punctu- 
ality, and  Staunton  himself,  on  taking  leave,  begged 
to  give  a  reference  to  his  very  extensive  corres- 
pondents, Messrs.  Matthews  &  Co.,  of  the  East  India 
Chambers.  In  consequence  of  this  reference,  the 
son  of  Tamplin  went  to  the  East  India  Chambers, 
where  he  saw  a  large  counting-house,  and  in  it  lay- 
ing a  variety  of  new  accompt  books,  and  was  an- 
swered by  a  person  there  who  called  himself  Mr. 
Matthews,  as  to  Staunton's  respectability.  That 
person  said  his  friend  Staunton  was  a  man  of  great 
business  and  of  undoubted  wealth,  and  recom- 
mended Mr.  Tamplin  to  encourage  his  correspond- 
ence. Mr.  Staunton  called  in  the  course  of  the  day 
on  Messrs.  Tamplin  &  Co.,  and  finding  them  satisfied 
with  his  reference,  made  some  excuse  about  the 
payment  of  cash  which  he  had  promised,  and  pro- 
duced a  pocket  book,  from  which  he  drew  thirty 
bills  of  various  amounts,  and  all  accepted,  and  of 
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Mr.  H.  P.  Hunt,  contra.  The  goods  were 
not  acquired  by  Stevens  feloniously  (1  Hal.  P. 
C.,  678;  1  Leach.,  803,  467  ;  2  Id.,  614,  610  ;  2 
East,  P.  C.,  678;  2  Chit.  Cr.  L.,  679;  7  Johns., 
200;  1  R.  L.,410,  sec.  13),  and  though  they  were 
obtained  fraudulently,  and  the  purchase  might 
24O*]  be  *void  as  to  him;  yet  he  could  convey 
a  valid  title  to  the  defendant,  who  purchased 
bonafide  and  without  notice.  (2  Bl.  Com.,  448; 
2  T.  R.,  750  ;  5  T.  R.,  175  ;  1  Johns.,  471;  12 
Johns.,  348  ;  6  Cow.,  114;  14  Johns.,  415,  per 
Thompson,  Ch.  J.;  7  Taunt.,  59.) 

Curia,  per  SAVAGE,  Ch.  J.  It  seemed  to  be 
conceded  upon  the  argument,  that  if  the  goods 
241*]  were  taken  feloniously,*no  title  passed 
from  the  vendors;  and  they  might  pursue  and 
take  their  goods  wherever  found.  Such  is  the 
law  in  England,  unless  the  stolen  good  are  sold 
fairly  in  market  overt.  (2  Bl.  Com.,  449.)  And 

short  date.  He  took  care  to  exhibit  them  all,  saying 
one  was  under  and  another  above  the  invoice,  and 
then  selected  one  for  95J.,  which  he  said  was  so  near 
the  amount,  and  was  so  close  being  due,  that  he  was 
sure  it  would  answer  Messrs.  Tamplin  &  Co.  as  well 
as  cash.  The  bill  purported  to  be  the  acceptance  of 
a  Mr.  Packwood,  who,  as  described  by  Staunton, 
was  a  man  of  known  wealth  at  Worcester.  The 
plaintiff  agreed  to  accept  the  bill,  and  Staunton 
then  ordered  the  sacking  to  be  sent  to  the  Blossoms 
Inn,  to  be  forwarded  by  Robinson's  canal  boat, 
directed  "  Mr.  Staunton,  Worcester,"  and  the  goods 
were  accordingly  so  sent  on  the  following  morning. 
Saunton,  on  going  away,  was  waited  on  by  the 
younger  Mr.  Tamplin,  and  in  the  gateway  his  son 
observed  a  pony  belonging  Mr.  Tamplin.  He  im- 
mediately noticed  its  beauty,  and  requested  his 
father  to  purchase  it  for  him,  which  Staunton  at 
first  pretended  to  resist ;  but  when  the  son  pointed 
out  how  cheaply  the  pony  might  be  kept  by  day, 
and  turned  out  into  a  paddock  at  night,  papa  at 
length  consented  to  buy  it, which  he  did,  and  ne  gave 
another  acceptance  of  a  Mr.  Brown  for  291.  for  it, 
and  a  small  quantity  of  canvass.which  he  spied  out 
lying  in  a  corner.  Staunton  then  expressed  his 
anxiety  to  see  young  Mr.Tamplin  at  his  house  in  the 
country,  and  informed  him  he  should  have  the  best 
guns,  dogs  and  horses  in  Warwickshire  at  command. 
Mr.  Tamplin  was  so  pleased  with  his  correspondent, 
that  he  insisted  on  bis  coming  into  the  house  and 
taking  some  refreshments.  Staunton  consented, 
after  some  pressing,  and  the  wine  which  he  got,  ap- 
pearing particularly  to  please,  he  purchased  a 
pipe, which  Mr.  Tamplin  chanced  then  to  have  in  the 
docks,  for  12W.  Staunton  then  took  his  leave,  hav- 
ing secured  the  sacking,  the  pony,  the  canvass  in 
hand,  and  a  pipe  of  port  wine  In  prospect.  The  next 
morning,  however.  Mr.  Tamplin  learnt  something 
of  his  customer,  which  induced  him  to  take  posses- 
sion of  his  pony,  as  it  was  on  its  way  to  Worcester, 
and  to  start  to  Birmingham  in  pursuit  of  bis  sack- 
ing. His  son  went  to  the  East  India  Chambers,  from 
whence  the  firm  of  Matthews  &  Co.  had  vanished, 
not  leaving  even  one  of  their  new  books  at  the 
counting-house.  Mr  Tamplin  came  up  with  his  sack- 
ing at  Birmingham ;  bnt  ne  found  it  then  in  the  de- 
fendant's hands,  under  execution,  at  the  suit  of  a 
creditor,  understood  to  be  a  bona  nde  creditor,  of 
Staunton's,  of  the  name  of  Reynolds.  To  recover 
the  amount  of  his  property,  sold  in  virtue  of  that 
execution,  the  present  action  was  brought. 

Evidence  of  the  facts  above  stated  was  given,  and 
a  person  dressed  as  a  groom,  of  the  name  of  Pack- 
worth,  the  acceptor  of  the  bill  for  951..  was  put  into 
the  box.  who  admitted  that  he  was  in  the  habit  of 
accenting  bills  for  Staunton,  but  who  declined  giv- 
ing further  evidence, witness  being  informed  by  the 
court  that  he  was  doing  so  at  his  own  peril, 

Mr.  Sergeant  Cross,  for  the  defendant,  contended 
that,  however  fraudulent  or  illegal  the  original 
transaction  was,  on  the  part  of  Staunton.  his  client, 
the  high  sheriff  of  Warwickshire,  could  not  be  af- 
fected by  it.  The  plaintiff  had  the  folly  to  sell  his 
goods  to  a  man,  one  whom,  if  he  had  made  the  least 
inquiry,  he  would  have  found  to  be  one  of  the 
greatest  rascals  in  London.  The  moment  he  parted 
with  his  goods,  and  delivered  them  over  to  Staun- 
ton's order,  he  relinquished  possession  of  all  prop- 
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as  we  have,  in  this  State,  no  such  market  (1 
Johns.,  471),  sales  here  can  have  no  other  ef- 
fect than  mere  private  sales  in  England.  It 
follows  that,  in  this  State,  any  sale  of  stolen 
goods  does  not  devest  the  title  of  the  owner. 

*It  is  proper,  therefore,  to  inquire  [*242 
whether  the  goods  in  question  were  felonious- 
ly taken. 

Larceny  is  Qefined,  by  East,  to  be  the  wrong- 
ful or  fraudulent  taking  or  carrying  away  by 
any  person,  of  the  mere  personal  goods  of  an- 
other, from  any  place,  with  a  felonious  intent 
to  convert  them  to  his  (the  taker's)  own  use, 
and  make  them  his  own  property,  without  the 
consent  of  the  owner.  (2  East  P.  C. ,  553.)  It 
is,  therefore,  important,  in  cases  of  delivery  of 
possession  by  the  owner,  to  inquire  whether  he 
intended  to  part  with  the  possession  or  with 
the  property ;  for  if  the  latter,  by  whatever 
fraudulent  means  he  was  induced  to  give 

erty  in  them,  and  they  became,  in  point  of  fact,  the 
effects  of  Staunton,  against  whom  any  legal  proc- 
ess, at  the  suit  of  a  boiiafide  creditor  of  that  person, 
must  have  been  available.  As  the  delivery  was 
made  in  town,  at  the  Blossoms  Inn,  by  Staunton's 
order,  Mr.  Tamplin  could  not  avail  himself  of  his 
right  to  stop  them  in  transitu.  So  far  as  he  was  con- 
cerned, the  moment  they  reached  the  Blossoms  Inn, 
in  London,  they  were  no  longer  in  tranaitu.  The 
learned  Sergeant  also  contended  that,  setting  aside 
the  question  of  the  plaintiff's  right  in  the  goods,  his 
client  had  not  been  charged  in  possession  of  the 
goods,  with  the  produce  of  their  sale,  by  sufficient- 
ly legal  evidence.  The  officer  who  was  produced 
neither  held  the  warrant,  nor  could  he  bring  home 
the  possession  of  it  to  the  defendant.  As  the  high 
sheriff,  in  actions  of  this  nature,  could  only  be  af- 
fected by  a  case  when  strict  legal  evidence  was 
brought  forward,  he  relied  confidently  on  a  verdict, 
from  the  very  imperfect  nature  of  the  testimony 
now  produced. 

Ld.  Ch.  J.  Best  said,  in  this  action  of  trover  against 
the  high  sheriff  of  Warwick,  the  plaintiff  seeks  to 
recover  goods  which  he  says  were  his,  and  which 
were  taken  away  from  him  by  fraud,  and  which 
were  sold  by  the  defendant  under  execution,  at  the 
suit  of  creditors  of  Staunton,  the  person  who  took 
them  away  from  him.  There  is  no  principle  of  law 
more  firmly  established  than  this,  which  declares 
that  no  property  passes  by  a  fraud.  Could  the  jury 
doubt  that  the  goods,  in  this  case,  were  not  obtained 
by  so  gross  a  fraud,  that  the  parties  implicated  in  it 
were  subject  to  transportation  for  seven  years  ?  If, 
therefore,  the  jury  thought  that  the  goods  had  been 
thus  obtained,  the  right  remained  in  the  original 
owner,  no  matter  into  whose  hands  they  found 
their  way,  and  he,  the  plaintiff,  was  entitled  to  a 
verdict.  Another  question  was,  however,  set  up. 
It  was  said  that  even  supposing  the  goods  to  be 
stolen,  and  the  property  still  remaining  in  the 
plaintiff,  still  there  was  no  legal  evidence  to  bring 
possession  home  to  the  sheriff,  and  fix  him  in  the 
present  case.  But  he  was  bound  to  say,  that  there 
was  sufficient  evidence  for  that  purpose.  As  the 
warrant  itself  could  not  be  got  hold  of,  parol  evi- 
dence was  given  of  its  existence.  The  officer  proved 
having  received  it  in  the  usual  course,  and  having 
returned  it  in  the  same  manner  to  the  said  sheriff. 
The  officer  said  that  if  he  had  not  returned  it,  a  com- 
plaint would  have  been  made  of  his  neglect ;  and  as 
there  was  no  such  complaint  made,  it  was  a  fair  in- 
ference to  be  taken  in  corroboration  of  his  own  tes- 
timony, that  he  performed  his  duty  according  to 
the  customary  mode.  From  experience  he  knew 
how  difficult  it  was  to  collect  evidence  in  actions 
against  sheriffs.  You  are  left  to  poke  your  way  in 
the  dark ;  and  the  officers  are  very  dexterous  in 
shutting  out  every  light  that  may  assist  you.  The 
officers  nad  a  strong  itching  at  all  times  to  protect 
the  sheriff ;  and  even  in  cases  where  the  sheriff  was 
willing  and  anxious  to  do  justice,  officers  were  not 
ready  to  assist  him.  He  thought  the  plaintiff  en- 
titled to  a  verdict,  not  only  from  his  inherent  right 
in  the  property,  but  also  from  the  manner  in  which 
he  brought  the  execution  of  the  distress  home  to 
the  sheriff. 

The  jury  found  a  verdict  for  the  plaintiff." 
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the  credit,  it  cannot  be  felony.     (2  East  P. 
C.,  668.) 

It  cannot  be  necessary  to  refer  to  the  various 
•cases  of  bailment,  or  of  fraudulent  practices, 
to  obtain  possession  of  property.  I  will  cite  a 
few,  to  show  that  when  the  property  is  intend- 
ed to  be  transferred,  no  larceny  is  committed, 
however  great  may  be  the  fraud.  In  Hex  v. 
Harvey,  2  East  P.  C.,  669,  the  prisoner  agreed 
to  give  £8  for  a  horse,  which  was  delivered  to 
him  on  his  promise  to  pay  immediately.  He 
mounted  the  horse  and  rode  off.  This  was 
held  no  larceny. 

Rex  v.  John  Parks,  and  Id.  v.  Catharine  Cole- 
man,,  2  East  P.  C.,  671,  672,  were  also  cases  of 
fraudulent  sale  and  delivery,  which  were  held 
no  larceny.  Rex  v.  Atkinson,  Id.,  673,  was 
somewhat  like  this  case.  The  prisoner  sent  a 
third  person  to  the  prosecutor,  with  a  forged 
243*]  *letter  purporting  to  be  written  by  one 
Broad,  requesting  the  loan  of  £3  for  a  few 
•days.  The  money  was  sent  and  delivered  to 
the  prisoner.  After  conviction,  all  the  judges 
held  that  this  was  no  felony,  on  the  ground 
that  the  property  was  intended  to  pass  by  the 
delivery  of  the  owner.  Commonwealth  v.  Kings- 
bury,  5  Mass., 106,  was  not  a  case  of  sale.  (See, 
also.  3  Chit.  Cr.  L.,  921.) 

The  delivery  of  the  goods  in  question  to 
Stevens,  was  clearly  intended  as  an  absolute 
sale.  It  was  not,  therefore,  a  case  of  larceny. 

The  jury  have  found  that  the  goods  were 
fairly  purchased  by  the  defendant  of  Stevens, 
without  any  notice  of  the  fraud,  and,  in  my 
•opinion,  the  testimony  fully  warrants  their 
finding. 

The  question  then  arises,  upon  a  case  where 
the  goods  are  obtained  by  fraud  from  the  true 
owner,  and  fairly  purchased  of,  and  the  price 
paid  to  the  fraudulent  vendee,  without  notice, 
by  a  stranger,  which  is  to  sustain  the  loss,  the 
owner  or  the  stranger? 

Hartop  v.  Hoare,  1  Wils.,  8  ;  S.  C.,  2  Str., 
1187,  was  a  case  of  bailment,  not  a  sale  ;  and 
the  court  expressly  say,  that  the  plaintiff's  de- 
livery was  a  naked  bailment  of  the  goods  to 
his  own  use,  and  there  was  no  authority  given 
afterwards,  to  dispose  of  them  ;  so  that  Sev- 
mour's,  the  bailee,  breaking  the  seal,  made 
him  a  trespasser  as  to  Hartop.  Wheelwright  v. 
Depeyster,  1  Johns.,  471,  was  not  a  case  of  sale 
or  delivery  by  the  owner.  The  property  in 
question  was  seized  tortiously  on  the  ocean, 
and  no  act  done  todevest  the  title  of  the  owner. 

The  case  of  M'Combie  v.  Davies,  6  East,  538, 
is  not  in  point.  The  principle  of  that  case  is, 
that  a  person  receiving  in  pawn  from  a  broker, 
the  property  of  his  principal,  is  liable  in  trover 
to  the  principal,  after  demand  and  refusal ;  but 
it  has  no  application  to  a  case  of  sale  by  the 
principal  to  a  fraudulent  vendee.  So  the  case 
of  Kinder  v.  Shaw,  2  Mass. ,  398,  decides  that 
a  factor  cannot  pledge  the  goods  of  his  prin- 
But  that  class  of  cases  have  no  application. 
244*]  *  Parker  v.  Patrick,  5  T.  R.,  175, 
seems  to  be  in  point  for  the  defendant.  In 
that  case,  goods  had  been  fraudulently  ob- 
tained from  the  defendant,  and  pawned,  for  a 
valuable  consideration,  and  without  notice,  to 
the  plaintiff.  After  conviction  of  the  offender, 
the  defendant  obtained  possession  of  his  goods, 
but  by  what  means  does  not  appear.  It  was 
contended  that  the  plaintiff,  the  innocent 
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pawnee,  could  not  recover  ;  as  he  derived  title 
through  a  fraud,  and  was  like  a  person  deriv- 
ing title  from  a  felon.  ButLd.  Kenyon  thought 
the  cases  distinguishable  ;  and  the  plaintiff  had 
a  verdict.  A  motion  to  set  aside  this  verdict 
was  refused  ;  the  court  saying  that  the  statute 
of  21  H,  8,  ch.  21,  did  not  extend  to  the  case  of 
goods  obtained  by  fraud,  but  only  to  a  felon- 
ious taking  of  them.  By  that  statute,  the  own- 
er of  stolen  goods  is  entitled  to  restitution,  on 
conviction  of  the  felon.  But  as  that  statute  did 
not  apply  to  a  fraudulent  obtaining  of  goods, 
the  owner  was  not  entitled  to  restitution.  The 
question,  then,  was  purely  at  common  law ; 
and  the  innocent  pawnee  was  allowed  to  re- 
cover against  the  owner,  whose  goods  had  been 
obtained  from  him  by  fraud.  According  to 
that  decision,  had  the  plaintiffs  in  this  case 
succeeded  in  getting  their  goods  in  any  other 
way  than  by  voluntary  delivery  from  the  de- 
fendant, he  would  be  entitled  to  recover 
against  them.  The  same  principle  was  adopted 
by  this  court  in  M'Carty  v.  Vickery,  12  Johns., 
348,  where  it  was  decided,  that  after  a  delivery 
of  goods  sold,  the  vendor  cannot  bring  tres- 
pass, although  the  sale  was  procured  by  fraud. 
The  court  say  the  property  was  changed. 

Hollingsworthv.  Napier,  3  Cai.,  182,  was  like 
Parker  v.  Patrick.  The  defendant  had  sold  the 
cotton  to  Kinworthy,  for  cash  payable  on  de- 
livery. The  defendant,  in  fact,  delivered  it  by 
giving  an  order  on  the  storekeeper  without  re- 
ceiving payment.  Kinworthy  sold  it  bonafide 
to  the  plaintiff,  though  there  were  some  sus- 
picious circumstances.  The  plaintiff  took  pos- 
session, and  the  defendant  afterwards  took  and 
sold  it.  The  plaintiff  recovered  a  verdict,  and 
this  court  refused  to  set  it  aside.  Kinworthy's 
*purchase  was  palpably  fraudulent,  [*245 
and  so  considered  by  the  court. 

The  plaintiff's  counsel  relies  on  a  case  lately 
tried  in  the  English  C.  P  :  Tamplin  v.  Addy, 
sheriff  of  Warwickshire.  In  that  case,  goods 
were  fraudulently  purchased  of  the  plaintiffs 
by  one  Staunton.  After  the  delivery  of  the 
goods  to  Staunton,  they  were  levied  on  by  the 
defendant  under  an  execution,  and  sold.  Best, 
Ch.  J.,  does  indeed  lay  down  the  broad  propo- 
sition, that  if  the  goods  were  obtained  by 
fraud,  the  right  remained  in  the  original  own- 
er, no  matter  into  whose  hands  they  found 
their  way.  That  proposition  was  advanced  at 
NisiPrius,  but  is  certainly  at  variance  with  set- 
tled principles  of  law. 

It  is,  no  doubt,  true,  if  confined  to  the  par- 
ties in  the  fraud.  But  it  does  not  extend  to  an 
innocent  purchaser.  Perhaps,  too,  it  may  be 
correct  in  the  particular  case.  The  judgment 
creditor  had  not  advanced  money  upon  these 
goods,  and  his  loss  placed  him  in  no  worse  sit- 
uation than  he  was  in  before  the  fraud.  But 
surely,  in  point  of  equity,  there  is  a  great  dif- 
ference between  the  fraudulent  purchaser  and 
an  innocent  one.  The  case  of  Noble  v.  Adams, 
7  Taunt.,  59,  decides,  that  between  the  parties, 
a  fraudulent  purchase  gives  no  title  ,  but  the 
case  of  Parker  v.  Patrick  was  admitted  to  be 
good  law  by  the  counsel  for  the  party  de- 
frauded. 

The  case  of  Bristol  v.  Wiltmore,  1  B.  &  C., 
514,  was  not  cited  in  the  argument  ;  but  it  is 
in  point  to  show  the  true  principle  which  sup- 
ports the  Nisi  Prius  decision  of  Ch.  J.  Best. 
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The  principle  is  this:  that  the  fraudulent  pur- 
chaser having  no  title,  and  the  sheriff  having 
no  power  to  seize  and  sell  anything  but  the 
title  of  such  purchaser,  the  sheriff's  sale  did 
not  devest  the  title  of  the  true  owner,  the  de- 
fendant in  the  execution  having  no  right  or 
title  to  be  sold.  And  see  Van  Cleef  v.  Fleet.  15 
Johns.,  147. 

On  the  whole,  therefore,  I  am  of  opinion 
that  the  innocent  purchaser  for  valuable  con- 
sideration must  be  protected  ;  and  the  motion 
for  a  new  trial  must  be  denied. 

New  trial  denied. 

Explained  and  commented  on— 1  Hill,  306;  H.  &  D., 
72;  3  Barb.  Ch.,  482;  32  Barb.,  177. 

Cited  in— 11  Wend.,  382 ;  13  Wend.,  574 ;  14  Wend.. 
34 ;  20  Wend..  22,  272 :  22  Wend.,  308,310;  23  Wend., 
374;  5  Hill, 295;  23  N.  Y.,256;  24  N.  Y.,  644:  39  N.  Y., 
240;  45  N.  Y.,  391-2;  46  N.  ¥".,  329  (7  Am.  Rep.,  343) ; 
53 N.  Y.,  466 ;  58  N.  Y.,  79  (17  Am.  Rep.,  212);  74  N.  Y., 
575 ;  77  N.  Y.,  127  (33  Am.  Rep.,  599) ;  4  Abb.  App. 
Dec.,  578 ;  4  Trans.  App.,  115,  368;  6  Trans.  App.,  214 ; 
6  Lans.,  402 ;  1  Hun,  578 ;  16  Hun,  402 ;  22  Hun,  485 ;  13 
Barb.,  378 :  26  Barb.,  170 ;  28  Barb.,  184,  225 ;  34  Barb., 
62:  35  Barb.,  589;  39  Barb.,  648;  45  Barb.,  501;  64 
Barb.,  250, 428 :  65  Barb.,  289 :  2  T.  &  C.,  402;  4 T&  C., 
66  ;  24  How.  Pr.,  172 :  12  Abb.  Pr.,  277 ;  6  Abb.  N.  S., 
283 ;  6  Abb.  N.  C.,  431 :  3  Duer,  352. 377,  388 ;  6  Duer, 
238 ;  3  Bos.,  296 ;  6  Bos.,  409 ;  1  E.  D.  S.,  258 ;  2  Hilt., 
98 ;  1  Leg.  Obs.,  47  ;  Co.  R.  N.  S..  221 ;  28  Am.  Dec., 
486 ;  32  Am.  Dec.,  543 ;  36  Am.  Dec.,  664  (18  La..  585) ; 
37  Am.  Dec.,  324  :  41  Am.  Dec.,  124 (16  Conn..  71) ;  12 
Am.  Rep.,  185,  186  (51  N.  H..  577) ;  42  Am.  Rep..  334 
(58  Md.,  305) ;  43  Mo.,  218 ;  71  Mo.,  198 ;  21  Minn.,  439 ; 
29  N.  J.  E.,  311 ;  42N.  J.  L.,  314 ;  60  111.,  197. 
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CRARY,  Surviving  Executor  of  MARY  WILL- 
IAMS, Deceased. 

S.  C.,  5  Cow.,  358. 

Bequest  may  Operate  as  a  Payment  of  Debt  Due 
From  Testator — Parol  Evidence  to  Show  In- 
tent, Admissible. 

A  general  bequest  of  a  sum  of  money  to  a  debtor, 
equal  to,  or  exceeding:  the  debt  due,  though  it  stand 
in  an  unliquidated  account,  is  a  satisfaction,  if  it  ap- 
pear either  on  the  face  of  the  will,  or  by  evidence 
aliunde  to  be  so  intended. 

Thus,  where  W.  was  indebted  to  the  testatrix  on 
bond  and  mortgage,  $4,000 ;  and  the  testatrix  owed 
him  on  account  less  that  $2,400,  and  she  declared  by 
her  will,  that  on  W.'s  paying  81,600,  the  bond  and 
mortgage  should  be  discharged,  which  was  done  ac- 
cordingly.and  it  appeared  by  conversations  between 
W.  and  the  testatrix,  that  she  intended  the  bequest 
should  go  to  discharge  the  debt  due  to  W.;  held, that 
It  operated  as  a  payment. 

Parol  evidence  to  show  the  intent  of  the  testatrix, 
was  held  not  to  be  objectionable  as  going  to  vary  or 
contradict  the  will,  but  to  be  consistent  with  it. 

ON  motion,  in  behalf  of  the  defendant,  to  set 
aside  the  report  of  referees,  which  was 
$470.90  in  favor  of  the  plaintiff.  The  material 
facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  Crary,  for  the  motion,  insisted  that 
the  legacy  given  by  the  defendant's  testatrix 
to  the  plaintiff,  accompanied  with  the  facts 
proved  by  parol,  operated  as  a  satisfaction  of 
the  plaintiff's  account,  though  it  was  unliqui- 
dated. 

Mr.  8.  Stevens,  contra,  said  the  intention  to 
satisfy  the  plaintiff's  demands  by  the  legacy 
should  appear  upon  the  face  of  the  will,  and 
could  not  be  shown  by  parol.  (2  Fonbl.  Eq., 
b.  4,  pt.  1,  ch.  1,  sec.  5,  and  cases  cited.) 

Curia,  per  WOODWORTH,  J.  This  action  was 
commenced  to  recover  the  amount  of  an  un- 
liquidated account  against  the  testatrix.  It 
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appears  that  she  died  Aug.  19,  1819,  at  which 
time  the  balance  is  stated  at  $1,852.88,  in  favor 
of  the  plaintiff,  besides  interest.  The  account 
commenced  in  Feb.,  1807.  On  some  of  the 
items,  interest  was  allowable  :  but  it  is  not  ma- 
terial to  make  an  exact  statement,  inasmuch  as 
upon  any  calculation  of  interest,  it  will  appear 
that  the  demand  has  been  paid.  At  the  death, 
of  the  testatrix,  the  sum  due  was  less  than, 
$2,400.  From  an  examination  of  the  case,  I 
think  the  plaintiff  established  his  demand  sat- 
isfactorily, and  would  be  entitled  to  recover, 
unless  the  facts  prpved  at  the  hearing  operate 
as  an  extinguishment. 

Mrs.  Williams,  the  testatrix,  held  a  bond  and 
mortgage  against  the  plaintiff,  on  which  there 
was  due,  at  the  time  of  her  death,  $4,000.  By 
her  last  will  and  testament,  *executed  [*247 
Apr.  21,  1819,  she  bequeathed  as  follows  : 
"Whenever  Col.  John  Williams  of  Salem  (the 
plaintiff)  shall  pay  to  my  executors  the  sum  of 
sixteen  hundred  dollars,  then  I  order  and  direct 
that  my  said  executors  shall  cause  satisfaction 
to  be  entered  of  record  of  the  mortgage  which 
I  hold  against  the  said  Williams;  and  the  bond 
accompanying  the  same  to  be  canceled  and 
given  up  to  him." 

The  plaintiff  has  availed  himself  of  this  be- 
quest, the  effect  of  which  was  to  leave  $2,400 
in  his  hands.  Had  it  been  intended  as  a  dona- 
tion, it  is  highly  probable  that  some  intimation 
to  that  effect  would  have  been  given  in  the  will 
itself.  The  question  then  arises,  for  what  pur- 
pose was  this  bequest  made?  Evidence  to  show 
the  intent  of  the  testatrix  is  not  objectionable, 
on  the  ground  of  varying  or  contradicting  any 
of  the  provisions  of  the  will.  Such  evidence 
goes  to  explanations  independent  of  the  will, 
respecting  a  state  of  facts  about  which  it  is- 
silent.  Both  parties  must  so  have  considered 
the  evidence  at  the  hearing.  The  plaintiff,  it 
seems,  expected  that  the  bond  and  mortgage 
would  have  been  wholly  canceled,  and  that  the 
testatrix  would  have  so  directed.  But  by  the  evi- 
dence offered  on  his  part,  it  appears  manifest 
that  a  donation  was  not  in  view.  Conversa- 
tions at  different  times  took  place  between  the 
testatrix  and  the  plaintiff,  during  her  last 
sickness,  on  the  subject  of  the  bond  and  hia 
account.  One  witness  testified  that  Mrs.  Will- 
iams observed  she  was  a  great  trouble  to  the 
plaintiff,  but  would  leave  him  enough  to  pay 
him  for  his  trouble  with  her.  Another  witness 
testified  that  she  frequently  heard  the  plaintiff 
and  Mrs.  Williams,  during  her  last  sickness, 
talking  together  about  a  settlement.  After  her 
return  from  N.  Y.,  when  the  plaintiff  spoke  to- 
her  on  the  subject,  she  said  there  was  a  bond 
which  she  held  against  him,  which,  on  her 
death,  would  be  given  up  to  him.  That  would 
satisfy  him  for  his  trouble  and  expense.  That 
no  arrangement  or  settlement  would  be  neces- 
sary. That  at  her  death  he  would  be  satisfied. 

*The  witness  further  testified  that  she  [*24& 
understood  Mrs.  Williams  to  say,  that  after  her 
death  there  should  nothing  be  required  of  the 
plaintiff  on  the  bond.  The  plaintiff  asked  her 
to  eive  it  up  to  him.  Mrs.  Williams  replied  it 
would  make  no  difference.  It  would  be  given 
up  after  her  death  ;  that  she  had  made  her  ar- 
rangements, and  did  not  wish  to  alter  them. 

From  this  testimony,  it  is  apparent  that  the 
debt  due  from  the  plaintiff  to  the  testatrix  was. 
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the  source  or  fund  to  be  applied  to  the  pay- 
ment and  discharge  of  the  plaintiff's  account. 
Both  parties  so  understood  it.  If  Mrs.  Wil- 
liams did,  in  fact,  promise  that  the  bond  and 
mortgage  should  be  given  up,  without  paying 
any  part  of  it,  then,  indeed,  she  has  dissap- 
pointed  the  expectations  of  the  plaintiff ;  but 
that  does  not  affect  the  question  under  consid- 
eration. The  promise,  if  made,  was  not  le- 
gally obligatory.  Applying  so  much  of  the 
bond  as  would  satisfy  the  amount,  was  a  just 
arrangement,  and  all  that  the  plaintiff  had  a 
right  to  require.  If  no  mention  of  the  bond 
had  been  contained  in  the  will  the  plaintiff  had 
the  right  of  set-off  to  the  amount  of  his  account, 
against  the  bond  and  mortgage,  but  nothing 
more.  He  was  bound  to  pay  the  balance.  Any 
assurance  of  giving  more  of  the  bond  than 
would  satisfy  the  plaintiff's  debt  was  gratui- 
tous. It  would  be  more  than  justice  required. 
Besides,  it  may  well  be  doubted,  whether  the 
witness,  who  says  she  understood  that  nothing 
was  to  be  required  on  the  bond,  was  not  mis- 
taken as  to  the  precise  expression  of  Mrs.  Wil- 
liams ;  for  the  communication  attested  to  took 
place  after  the  will  was  made  and  shortly  be- 
fore her  death,  she  having,  by  that  will,  di- 
rected $1,600  to  be  paid.  The  mind  is  reluctant 
to  believe  that  the  testatrix,  then  in  extremis, 
without  an  ostensible  object,  intended  to  de- 
ceive the  plaintiff.  However,  be  that  as  it  may, 
the  question  here  is,  whether  the  relinquish- 
ment  of  $2,400,  due  on  the  bond  and  mortgage, 
was  an  appropriation  of  so  much  to  satisfy  the 
plaintiff  ?  Of  this  there  can  be  no  doubt ;  for 
in  the  several  conversations,  the  testatrix  al- 
ways referred  to  the  bond,  as  the  source  whence 
the  plaintiff  was  to  be  satisfied.  She  has,  in 
249*]  *substance,  directed  that  $2,400,  par- 
cel of  $4,000,  remaining  in  the  plaintiff  "s  hands, 
be  applied  to  his  demand,  and  the  remainder 
to  be  paid  to  her  executors.  This  has  been 
done.  When  the  plaintiff  afterwards  prose- 
cutes for  this  very  demand,  I  do  not  perceive 
any  objection  to  the  application  of  the  sum  thus 
extinguished,  by  way  of  set-off.  If  the  plaint- 
iff's debt  had  exceeded  the  sum  left  in  his  hands, 
he  would  be  entitled  to  recover  for  the  excess, 
but  nothing  more.  No  doubt  the  testatrix  so 
understood  it,  and  guarded  against  such  a  con- 
tingency by  appropriating  a  sum  deemed  more 
than  sufficient  to  answer  the  purpose.  The 
event  has  shown  that  $2,400  is  more  than  the 
plaintiff  is  entitled  to  claim,  or  does  claim.'even 
if  interest  be  calculated  on  each  item. 

The  result,  then,  is,  that  ample  provision  was 
made  by  the  testatrix,  which  has  been  applied. 
The  plaintiff  has  been  fully  paid,  and  has  no 
right  to  recover. 

The  report  of  the  referees  must  be  set  aside, 
the  costs  to  abide  the  event. 

Motion  granted. 

Cited  in  -4  Wend.,  448 ;  12  Wend.,  68 ;  19  Hun,  628 : 
10  Barb.,  17  ;  2  Redf .,  285. 


COLE  v.  THAYER. 

Habeas  Corpus — Construction  of  Statutes  Affect- 
ing— Military  Offenses,  not  within  such  Stat- 
utes. 

Neither  the  original  Habeas  Corpus  Act,  1  R.  L.. 
354,  sec.  2,  imposing  a  penalty  for  not  delivering  a 
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copy  of  a  warrant  of  commitment  or  detainer,  nor 
the  amendatory  Act,  sess.  41,  ch.  277,  so  far  as  it  re- 
spects that  penalty,  extend  to  a  commitment  or  de- 
tainer under  the  warrant  of  a  military  officer  for  a 
military  offense. 

Si  mil.  In  this  respect,  the  two  statutes  are  con- 
fined to  warrants,  or  process  of  commitment,  or  de- 
tainer by  the  civil  magistrate,  issued,  or  purporting 
to  be  issued,  for  a  criminal  or  supposed  criminal  of- 
fense. 

Cltations-1  Str.,  167;  2  Bos.  &  P.,  530;  Act,  April 
21, 1818,  ch.  277,  p.  298. 

DEBT  for  $250,  upon  the  2d  section  of  the 
Habeas  Coipus  Act,  1  R.  L. ,  854,  for  re- 
fusing, on  demand,  to  deliver  a  copy  of  the 
warrant  of  commitment,  under  which  the 
plaintiff  was  held  in  the  custody  of  the  defend- 
ant. The  declaration  charged  that  he  was  a 
colonel  in  the  service  of  the  United  States,  hav- 
ing the  command  of  the  military  post  at  West 
Point;  and  that,  as  such,  he  issued  the  warrant 
to  a  subaltern,  against  the  plaintiff,  without 
any  charge  of  treason  or  felony  expressed  in  it. 

Demurrer  and  joinder;  upon  which  one  ques- 
tion was,  whether  the  case  was  either  within 
the  2d  section  of  *the  original  statute  [*25O 
to  prevent  unjust  imprisonment  by  securing 
the  benefit  of  the  writ  of  habeas  corpus,  or  was 
brought  within  that  section  by  the  amendatory 
Act  of  Apr.  21,  1818,  sess.  41,  ch.  277. 

Mr.  M'Kissock,  in  support  of  the  demurrer, 
said  the  Act  was  penal,  and  the  plaintiff  must 
bring  himself  clearly  within  its  letter,  or  he 
could  not  maintain  his  action.  (1  Bl.  Com.,  88, 
89,  2B1.,  1226.) 

The  counsel  commented  upon  the  statutes, 
and  denied  that  the  plaintiff's  case  was  pro- 
vided for  by  either.  He  relied  on  Huntley  v. 
Luscombe,  2  Bos.  &  P. ,  530,  as  in  point,  and 
cited  2  Hawk.,  b.  2,  ch.  16,  sees.  3,  18 ;  1 
Burn.  J.,  381,  to  show  that  the  original  statute 
extended  only  to  criminal  commitments.  This 
would  be  seen  from  the  history  and  object  of 
the  statute.  (3  Bl.  Com.,  131-136.) 

Mr.  I.  Hamilton,  contra. 

Curia,  per  SUTHERLAND,  J.  I  am  inclined 
to  think  that  this  is  not  a  case  to  which  the 
penalty  given  by  the  2d  section  of  the  Habeas 
Carpus  Act  applies. 

The  provision  itself,  in  making  it  the  duty 
of  the  officer  or  person  holding  the  prisoner  in 
custody,  to  deliver  him,  upon  demand,  a  copy 
of  the  warrant  of  commitment  or  detainer, 
under  which  he  holds  him,  assumes  that  he  is 
held  by  virtue  of  a  warrant  or  process  ;  and 
must,  I  think,  be  construed  and  understood  as 
applying  only  to  those  cases  in  which  the  pris- 
oner is  arrested  and  confined  by  process  issued, 
or  which  purports  to  have  been  issued  by  a 
civil  magistrate  for  a  supposed  criminal  offense. 

If  it  had  been  the  intention  of  the  framers  of 
this  Act  to  make  this  provision  applicable  to  all 
cases  of  a  restraint  of  personal  liberty,  instead 
of  adopting  the  technical  phraseology  of  "  a 
true  copy  of  the  warrant  of  commitment  or 
detainer,"  they  would  have  directed,  in  general 
terms,  that  where  the  prisoner  was  held  by  a 
warrant,  a  copy  of  the.  warrant  should  be  de- 
livered and,  in  all  other  cases,  a  statement  in 
writing  of  the  cause  of  his  detention. 

*The  case  of  Hudson  v.  Ash,  1  Str.,  [*251 
167,  seems  to  sanction  this  construction.  That 
was  an  action  brought  for  not  delivering  a 
copy  of  the  commitment  under  this  provision 
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of  the  Habeas  Corpus  Act.  The  wife  of  the 
plaintiff  was  arrested  upon  a  warrant  issued  by 
a  justice  of  the  peace.  When  she  came  before 
the  justice,  she  could  not  find  bail ;  but,  at  her 
own  request,  was  permitted  to  sleep  at  the 
house  of  the  constable  that  night,  in  order  to 
get  bail  the  next  morning.  While  thus  in  the 
custody  of  the  constable,  a  copy  of  the  com- 
mitment was  demanded,  and  not  being  fur- 
nished, the  action  was  brought.  Pratt,  Ch.  J., 
said  there  were  two  questions  :  1.  Whether  the 
defendant  was  an  officer  ;  and  2.  Whether  the 
plaintiff's  wife  was  detained  by  virtue  of  a 
warrant  within  the  meaning  of  the  Act ;  and 
he  held  that  the  defendant  was  clearly  an  offi- 
cer, but  that  the  woman  was  not  in  his  custody 
by  virtue  of  any  warrant.  The  warrant,  he  re- 
marks, was  only  to  bring  her  before  the  jus- 
tice, and  was  fully  executed  when  she  was 
brought  there  ;  and  she  did  not  remain  with 
the  constable  by  virtue  of  any  warrant  or  com- 
mitment ;  and  on  that  ground  nonsuited  the 
plaintiff. 

In  the  case  of  Huntley  v.  Luscombe,  2  Bos.  & 
P.,  530.  the  question  whether  this  provision  of 
the  Habeas  Corpus  Act  is  applicable  to  commit- 
ments of  any  other  kind  than  such  as  are  made 
for  criminal  or  supposed  criminal  matters.was 
discussed  at  large  by  the  counsel.  But  the  court 
decided  the  case  on  the  ground  that  the  de- 
mand of  a  copy  of  the  warrant  of  commitment 
from  the  defendant  was  not  sufficiently  estab- 
lished, and  expressed  no  opinion  on  the  main 
question.  It  was  contended  by  Shepherd,  Sergt. , 
in  behalf  of  the  plaintiff,  that  the  5th  section 
of  the  English  Habeas  Corpus  Act,  which  gives 
the  penalty  in  question,  extended  not  only  to 
those  writs  of  habeas  corpus  which  are  given  by 
that  Act, but  to  all  other  writs  of  habeas  corpus 
at  common  law;  and  that,  although  a  person 
in  execution  be  not  entitled  to  the  writ  under 
the  Act,  yet  he  is  clearly  so  at  common  law, 
and  if  a  copy  of  the  execution  be  refused  to 
him,  he  is  entiled  to  the  penalty  given  by  the 
252*]  5th  section.  But  I  am  not  aware  that  *it 
has  ever  been  contended  that  this  section  was 
applicable  to  summary  commitments  by  mili- 
tary officers  or  tribunals. 

The  1st  section  of  the  Act  of  1818,  ch.  277, 
p.  298,  declares,  that  the  several  provisions 
made  in  the  Habeas  Corpuv  Act,  for  awarding 
writs  of  habeas  corpus,  shall,  in  like  manner,  ex- 
tend to  all  cases  where  any  person,  not  being 
committed  or  detained  for  any  criminal  or  sup- 
posed criminal  matter,  nor  in  execution  by  le- 
gal process,  shall  be  confined  or  restrained  of 
his,  her  or  their  liberty,  under  any  color  or  pre- 
tense whatever.  And  the  3d  section  provides 
that  the  original  Act  shall,  as  respects  the  pen- 
alties for  not  returning  writs  of  habeas  corpus, 
and  the  remedy  therefor,  be  deemed  and  taken 
to  apply  and  extend  to  the  cases  provided  for 
by  this  Act. 

This  is  declaring,  by  the  strongest  possible 
implication,  that  the  original  Act,  as  respects 
the  penalty  for  not  giving  a  copy  of  the  war- 
rant of  commitment  or  detainer,  shall  not  be 
deemed  to  extend  and  apply  to  the  cases  pro- 
vided for  by  the  Act  of  1818.  For  it  is  to  be 
remarked,  that  the  penalty  given  in  the  origi- 
nal Act  for  not  returning  the  writ,  is  the  same 
in  amount,  and  imposed  by  the  same  section, 
which  gives  the  penalty  for  not  delivering  a 
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copy  of  the  warrant  of  commitment:  thus  mark- 
ing the  intention  of  the  Legislature,  in  this  re- 
spect, to  discriminate  between  the  two  cases; 
giving  the  penalty  for  not  returning  the  writ  in 
all  cases;  but  not  extending  the  penalty  for 
non-delivery  of  a  copy  of  the  warrant  of  com- 
mitment. 

It  appears  sufficiently  from  the  declaration 
that  the  arrest  was  by  virtue  of  a  military  or- 
der. All  the  counts  so  state  it. 

The  defendant  is,  therefore,  entitled  to  judg- 
ment upon  the  demurrer. 

Judgment  for  the  defendant. 


*McFARLAND,  Sheriff, 

v. 

CRARY  AND  MCLEAN. 
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Partnership  of  Attorneys — Receipt  of  Money  for 
Client  by  One — Both  Liable — Demand  on  One 
Sufficient — Estoppel — Double  Costs —  When  Al- 
lowed—  Measure  of  Attorney's  Compensation. 

Where  an  attorney  appears  and  defends  for  an- 
other, and  receives  money  as  attorney,  due  to  his 
assumed  client,  in  an  action  by  the  latter  against 
the  former,  he  is  estopped  to  deny  that  he  is  attor- 
ney. 

Two  attorneys  are  in  partnership.  One  receives 
money,  in  behalf  of  the  firm,  due  to  their  client,  of 
whom  the  client  demands  the  money.  This  is  a  re- 
ceipt by  and  a  demand  of  both,  who  are  liable  to  the 
client  jointly,  without  any  demand  upon  or  notice 
to  the  other. 

An  attorney  defends  for  his  client,  who  obtains 
judgment  and,  being  sued  as  deputy-sheriff,  is  en- 
titled to  double  costs,  which  his  attorney  receives. 
Held,  that  the  attorney  is  entitled  to  the  double 
costs,  as  the  measure  of  his  compensation. 

The  rule  is,  that  the  costs  recovered,  and  taxable 
in  the  cause,  as  between  party  and  party,  are  the 
measure  of  compensation  to  the  attorney,  as  be- 
tween him  and  the  party  recovering. 

Citations— 7  Cow.,  358;  12  Johns.,  315. 

A  SSUMPSIT  for  money  had  and  received; 
li.  tried  at  the  Washington  Circuit,  Nov.  5, 
1826,  before  Walworth,  Circuit  J. 

It  was  admitted  at  the  trial  that  in  1823  one 
Wilson  brought  trover,  in  this  court,  against 
the  now  plaintiff,  then  a  deputy-sheriff,  for 
property  taken  by  him  under  a  fi.  fa.  against 
one  Waters,  in  favor  of  one  Billings.  Judg- 
ment of  nonsuit  was  obtained  against  Wilson 
in  May  Term,  1824.  One  Root  also  sued  the 
plaintiff  in  trover,  for  a  like  cause,  which  ac- 
tion was  tried  in  1824  and  Root  nonsuited,  and 
judgment  of  nonsuit  perfected.  The  defendant 
being  sued  for  an  official  act,  recovered  double 
costs  in  both  causes,  which  were  defended  by 
Crary  and  McLean,  the  present.defendants,  as 
attorneys.  Mr.  McLean  received  the  double 
costs  from  the  plaintiff  in  each  cause,  amount- 
ing to  about  $150  in  the  first  and  $220  in  the 
last  mentioned  cause,  and  signed  a  receipt  for 
the  money,"Crary  &  McLean."  Billings  agreed 
to  indemnify  the  plaintiff,  McFarland,  against 
both  actions,  and  the  suits  were  defended  by 
Crary  &  McLean  on  Billings'  retainer.  Before 
the  commencement  of  this  suit,  McFarland  de- 
manded of  Mr.  McLean  all  the  costs  over  and 
above  single  costs,  which  Mr.  McLean  refused 
to  pay,  claiming  them  as  due  to  the  attorneys, 
except  McFarland's  disbursements. 

The  defendants  moved  for  a  nonsuit,  on  the 
ground:  1.  That  the  costs  were  received  by  Mr. 
McLean  alone,  and  were  demandable  of  him 
alone  in  an  action.  2.  That  the  measure  of  the 
attorney's  compensation,  as  between  him  and 
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his  client,  is  the  taxed  bill,  which,  in  this  in- 
stance, being  double  costs,  the  attorneys  were 
254*]  entitled  to  them,  *3.  That  the  action, 
if  maintainable  at  all,  could  be  maintained  by 
Billings  only,  not  the  plaintiff. 

The  judg'e  overruled  the  first  and  third  ob- 
jections, but  directed  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  this  court  on  the  sec- 
ond, which  the  jury  found  accordingly. 

Mr.  J.  Gravy,  for  the  defendants,  now  moved 
for  a  new  trial  on  the  first  and  third  points,  or 
for  judgment  in  favor  of  the  defendants  on  the 
second. 

He  said  here  could  be  no  relation  of  attorney 
and  client  between  the  plaintiff  and  defend- 
ants. No  evidence  whatever  was  given  of  a 
retainer  by  the  plaintiff.  (9  Johns.,  142.)  Bill- 
ings was  beneficially  interested.  The  retainer 
was  his,  and  to  him  alone  are  the  defendants 
accountable.  It  is  like  the  case  of  an  action  in 
favor  of  McFarland  in  trust  for  Billings.  On 
a  recovery  the  money  would  go  to  Billings;  or 
suppose  a  defeat,  Billings  would  be  accounta- 
ble to  the  opposite  party.  The  ceslui  que  tru&t 
is  accountable  to  the  attorney,  and  he  alone 
can  sue  the  attorney  for  negligence. 

The  action  should  have  been  against  Mr. 
McLean  alone.  Suppose  the  money  wrongfully 
withheld  by  him;  it  is  an  act  for  which  the  firm 
are  not  accountable.  At  any  rate,  the  demand 
should  have  been  made  of  both.  They  were 
trustees,  and  neither  liable  to  be  called  on  by 
suit  to  account,  without  previous  notice.  (Ham., 
Part,  to  Actions,  97;  4  Johns.,  23;  19  Johns., 
109, 428;  10  Johns,,  387;  2  T.  R,  366;  2  H.  BL, 
563.  note;  1  Esp.,  361;  5  Cow.,  376.) 

The  attorney,  after  he  has  defended  a  suit, 
is  not  confined  to  a  quantum  meruit  f  or  his  serv- 
ices. The  language  of  the  statute  is  the  same 
in  all  cases  of  recovery.  It  declares  that  the 
party  shall  recover  costs.  What  costs?  The 
answer  is,  according  to  the  taxed  bill.  It  is  the 
same  as  between  the  attorney  and  client.  This 
is  so  as  to  single,  and  why  not  as  to  double  costs? 
(3  Cai.,  165;  3  Johns.,  245;  12 Id.,  315;  1  Dunl. 
Pr.,  76.) 

Mr.  J.  Wittard,  contra.  The  object  of  the 
Statute,  1  R.  L.,  155,  giving  double  costs  to  an 
255*]  officer  recovering  in  a  suit  *against  him 
for  an  official  act,  was  not  only  to  punish  the 
adverse  party,  and  thus  protect  officers  against 
vexatious  suits  (5  Taunt.,  820),  but  also  to  in- 
demify  them  against  extraordinary  losses  and 
expenses.  The  latter  purpose  is  not  answered, 
if  the  whole  be  given  to  the  attorney.  It  is  the 
fee  bill  which  forms  the  measure  of  compensa- 
tion as  between  attorney  and  client ;  that  is, 
single  costs.  It  is  not  merely  the  attorney's 
costs  that  are  doubled.  The  fees  to  the  other 
officers,  clerk's  sheriff's  crier's  fees,  &c.,  are  all 
doubled  in  the  recovery.  Can  they,  too,  receive 
and  retain  double  costs,  or  recover  them  of  the 
party  ?  The  true  test  is  the  sum  which  would 
have  been  due  from  the  client,  had  he  been  de- 
feated, and  an  action  for  fees  been  brought  by 
the  attorneys.  Clearly  they  could  have  recov- 
ered no  more  than  single  costs.  If  the  amount 
of  the  taxed  bills  on  the  recovery  of  judgment 
against  the  opposite  party,  be  the  measure,  as 
is  now  contended,  what  becomes  of  the  attor- 
ney's fees  on  a  sci.  fa.  where  the  defendant  does 
not  interpose  a  defense,  or  in  the  various  real 
actions  ?  There  no  costs  are  recovered  by  the 
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party.  Does  it  not  follow  that  he  is  bound  to 
pay  his  attorney  nothing  ?  It  is  only  under  the 
notion  of  lien  that  the  attorney  is  entitled  to 
the  taxed  bill  at  all.  Independent  of  that,  the 
rule  is  exactly  as  it  would  have  been  at  com- 
mon law,  before  costs  were  given  to  the  suc- 
cessful party.  In  Reeder  v.  Bloom,  3  Bing.,  9, 
it  was  held  that  a  party  shall  recover  full  costs, 
though  his  cause  was  conducted  by  an  attor- 
ney not  on  the  roll,  or  by  one  who  is  not  an  at- 
torney. 

Billings  had  nothing  to  do  with  the  judgment. 
He  defended  for  his  own  benefit,  and  though 
he  did  indemnify,  yet  McFarland  w'as  liable  in 
the  first  instance,  and  was  compelled  to  run  the 
risk  of  the  indemnity's  insolvency.  McFarland, 
was  bound  to  sell  on  the  offer  of  an  indemnity.  A 
sheriff  is  not  warranted  in  refusing,  even  by  an 
inquisition.  (15  Johns.,  147.)  There  was  no 
assignment  of  the  judgment  to  Billings,  ex- 
press or  implied. 

*There  cannot  be  a  doubt  that  both  [*256 
parties  were  liable  ;  and  demanding  the  money 
of  one  was  sufficient.  (3  Johns.,  68  ;  6  Johns., 
267.) 

Mr.  8.  Stevens,  in  reply.  There  can  be  no 
doubt  upon  authority,  that  if  the  defendants 
were  accountable  at  all,  it  was  as  trustees;  and 
it  is  equally  clear  that  one  trustee  is  not  account- 
able for  the  independent  disconnected  act  of  an- 
other. Crary  has  neither  acted,  nor  has  there 
been  any  demand  upon  him. 

These  costs  were  earned  by  the  attorneys. 
They  are  the  fair  price  of  their  labor,  to  which 
the  client  has  no  title.  The  measure  of  the  attor- 
ney's compensation  is  always  the  amount  recov- 
ered. Scott  v.  Elmendorf,  12  Johns.,  315,  set- 
tles the  question,  where  the  demand  rests  on 
the  implied  assumpsit.  There  is  no  statute  which 
gives  a  recovery  of  costs  to  the  attorney  eo  nom- 
ine, yet  both  authority  and  practice  make  that 
recovery  the  measure  of  his  compensation.  The 
statutes  giving  costs  have  been  extended  by 
construction  to  the  attorney.  Double  costs  are 
no  more  intended  as  a  punishment  to  one  par- 
ty and  indemnity  to  the  other,  than  single  costs. 
The  objects  are  the  same  in  both  cases.  The 
principle  of  Scott  v.  Elmendorf,  then, which  de- 
clares C.  P.  costs  the  measure  as  between  at- 
torney and  client,  where  these  costs  alone  are 
recoverable,  extends  to  all  recoveries  of  costs. 

[SUTHERLAND,  J. ,  put  the  case  of  treble  dam- 
ages and  treble  costs,  and  said  the  adverse  ar- 
gument would  go  to  give  the  client  double 
costs  and  treble  damages,  while  the  attorney 
would  be  confined  to  his  single  costs.] 

Billings  was  the  real  party,  and  the  real 
client, to  whom  the  balance  beyond  single  costs 
were  due,  if  to  anybody.  The.  indemnity  took 
away  all  the  interest  of  the  plaintiff.  (7  Cow., 
358.)  To  warrant  this  action  for  money  had 
and  received,  it  must  belong  to  the  plaintiff 
ex  equo  et  bono.  Here  is  not  a  pretense  of  any 
equitable  claim.  That  lies  exclusively  with 
Billings.  Being  the  real  party,  the  money  was 
received  to  his  use  if  to  *anybody's.  [*257 
The  present  effort  is  to  take  away  the  money 
from  those  who  have  earned  it,  and  give  it  to  a 
mere  idle  spectator.  The  law  will  not  imply  a 
promise  for  such  a  purpose. 

Uuria,  per  SAVAGE,  C  h.  J.  Three  questions 
arises  in  this  case  :  1.  Did  the  relation  of  at- 
torney and  client  exist  between  these  parties  ? 
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2.  If  so.  is  the  action  rightly  brought  against 
both  defendants  f 

8.  Is  the  party  or  the  attorney  entitled  to  the 
double  of  the  costs  ? 

1.  There  is  no  doubt  that  the  present  plaint- 
iff was  the  real  defendant  in  the  suits  brought 
against  him,  for  an  alleged  violation  of  his  duty 
as  an  officer.     The  defendants  were  the  attor- 
neys upon  the  record  for  him.     By  virtue  of  a 
supposed  retainer  by  him,  they  became  enti- 
tled to  the  bill  of  costs  which  they  received.  I 
think  they  are  estopped  from  denying  that  they 
were  his  attorneys.    That  they  were,  in  fact, 
employed  by  Billings,  who  had  indemnified 
the  deputy,  does  not,  in  my  judgment,  affect 
the  question.  McFarland  must  have  employed 
an  attorney  if  Billings  had  not.     Billings,  I 
think,  must  be  considered  the  agent  of  McFar- 
land for  that  purpose.     Suppose  Billings  had 
died  insolvent  before  the  suit  was  concluded, 
and  the  result  had  been  different,  the  deputy 
must,  undoubtedly,  have  been  responsible  for 
the  damages ;  and  I  can  see  no  reason  why  he 
would  not  have  been  liable  to  his  attorneys, 
provided  they  could  show  any  act  of  his  recog- 
nizing them  as  as  his  attorneys  in  those  causes. 
Suppose  the  deputy  had  made  all  the  advances, 
as  he  might  have  been  obliged  to  do  and,  prob- 
ably, did  so  ;  and  that  his  recourse  to  Billings 
had  failed  by  his  (B's)  death  and  insolvency, 
could  not  the  deputy  have  claimed  from  the 
attorneys  his  disbursements  ?  Or  could  they  re- 
tain them  upon  any  demand  which  they  might 
have  against  Billings?    I  think,  as  McFarland 
was  the  real  party,  and  the  defendants  assumed 
to  act  as  his  attorneys,  they  were  responsible 
to  him  as  such,  and  would  have  been  liable  for 
258*]   any  mismanagement    *of  his  cause. 
The  deputy  cannot  be  considered  a  nominal 
party  but  even  if  he  were,  and  sustained  dam- 
age by  attorneys  who   used  his  name,  they 
must  be  liable  over  to  him. 

2.  As  McLean  alone  received  the  money.and 
he  alone  refused  to  pay  it  over,  it  is  contended 
that  Crary  is  not  liable. 

The  defendants  are  partners,  and  constitute 
but  one  person  in  law.  The  act  of  one  in  the 
business  which  constitutes  the  subject-matter 
of  the  partnership,  is  the  act  of  all  the  partners, 
at  least  civiliter.  If  one  of  two  attorneys  who 
are  partners,  receives  money  collected  for  a 
client,  and  absconds  with  it,  that  forms  no  de- 
fense to  the  other  partner.  If  one  should  be 
guilty  of  extortion,  though  the  other  could  not 
be  punished  criminally,  yet  he  would  be  liable 
to  repay  what  had  been  illegally  received.  The 
cases  cited  of  trustees,  ana  of  a  surety,  and 
others  individually  liable,  do  not  apply.  The 
defendants  are  partners,  and  liable  as  such,  if 
at  all. 

8.  The  main  point  in  the  cause  is,  whether 
the  attorney  or  the  client  is  entitled  to  the 
double  costs. 

On  the  part  of  the  plaintiff  it  is  contended 
that  the  double  costs  are  given  as  a  compensa- 
tion for  a  supposed  oppression,  committed  by 
the  original  plaintiff  in  bringing  the  action. 
But  why  is  there  any  more  oppression  in  su- 
ing an  officer  than  in  suing  any  other  person  ? 
It  costs  him  no  more  to  defend  a  suit  than  any 
other.  The  law,  I  apprehend,  proceeds  upon 
the  ground  of  a  presumption  that  every  officer 
will  act  correctly  ;  and  that  a  failure  in  a  suit 
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against  him  is  evidence  of  malice  on  the  part  of 
the  plaintiff,  for  which  he  should  be  punished 
by  imposing  double  costs.  It  may  also  have 
been  intended  by  the  Legislature  that  officers 
should  not  unnecessarily  be  called  from  their 
official  duties  to  defend  groundless  suits. 

But,  I  think,  this  question  must  depend  upon 
the  general  principle  as  to  the  compensation  of 
attorneys.  The  rule  assumed  by  the  defendants 
is,  that  the  attorney  is  entitled  to  the  amount 
taxed  in  favor  of  the  client  for  the  attorney's 
services.  Hence,  in  suits  in  the  Supreme  CouVt, 
where  *the  plaintiff  recovers  a  debt  or  [*25J> 
damages  exceeding  $250.  the  costs  are  much 
higher  than  if  the  recovery  is  under  that  sum; 
and  it  was  decided  in  Scott  v.  Elmendorf,  12 
Johns.,  315,  that,  as  between  attorney  and  cli- 
ent, the  former  can  recover  no  more  than  the 
latter  recovers  from  his  adversary.  This  is 
upon  the  principle,  that  the  law  has  marked 
out  the  compensation  to  the  attorney  in  each 
particular  case.  Yet  the  law,  it  will  be  recol- 
lected, gives  to  the  attorney  but  one  rate  of  fees 
in  each  court  ;  and  that  law  has  said,  that  if 
the  recovery  is  below  a  certain  sum,  the  costs 
shall  be  but  C.  P.  costs.  It  is  not  said  that  the 
attorney  shall  exact  less  than  Supreme  Court 
fees  from  his  client.  This  court,  however,  in 
construing  the  statute,  did  say  that  such  was 
its  true  construction.  I  do  not  see  how  this  case 
is  different.  In  certain  cases  the  costs  are  to  be 
doubled,  and  in  some  cases  trebled  ;  and  they 
are  nominally  awarded  in  favor  of  the  party. 
But  the  rights  of  the  attorney  is  always  ac- 
knowledged when  he  takes  the  necessary  meas- 
ures to  secure  them. 

The  correct  rule,  undoubtedly  is,  that  the 
costs  taxable  in  the  cause  are  the  rule  of  the  at- 
torney's compensation.  It  was  objected  that, 
if  so,  all  the  officers  of  the  court  were  entitled 
to  double  fees.  The  same  rule  must  apply  to 
them,  but  that  constitutes  no  objection. 

In  this  case,  justice  has  been  done.  The  at- 
torneys have  retained  their  own  double  costs, 
and  this  they  were  entitled  to. 

The  defendants  are  entitled  to  judgment. 

Judgment  for  the  defendant*. 

Affirmed— 6  Wend.,  297. 

Cited  in— 8  Wend..  666 ;  2  Den.,  184 :  65  Barb.,  466  ; 
6  How.  Pr.,  174;  27  How.  Pr.,413;  3  Abb.  N.  C.;  151 ; 
1  Hilt.,  499 ;  7  Am.  Rep.,  721  (44  Miss.,  513);  39  Am. 
Rep.,  404  (54  Md.,  527);  22  Mich.,  20. 


*JACKSON,  ex  dem.  HYER  ET  AL.,  [*26O 
VAN  VALKENBURGH. 

1.  Registration  of  Mortgage* — Statute  as  to  time 
of,  Affects  only  Subsequent  Mortgages  —  Un- 
registered Mortgage  —  Subsequent  Mortgagee 


NOTI.— 1.  Purchase,  subsequent  to  an  unrecorded 
deed— Notice— Notice  to  agent. 

2.  Computation  of  time. 

Notice  of  an  unrecorded  deed,  at  the  time  of  pur- 
chase, destroys  the  effect  of  a  subsequent  one, 
though  recorded. 

But  one  affected  with  notice  may  convey  to  one 
without  notice.  Whatever  is  sufficient  to  put  a 
party  on  inquiry  is  a  sufficient  notice.  For  a  full 
discussion,  see  Jackson  v.  Sharp,  9  Johns..  163,  note. 

2.  Computation  of  time  in  days,  either  the  first  or 
last  day  is  excluded. 

See  Columbia  Turnp.  Road  v.  Haywood,  10  Wend., 
422.  note. 
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Affected  by  Notice  of,  Takes  Subject  to — Con- 
tra as  to  Bona  Fide  Assignee  without  Notice. 
2.  Computation  of  Time. 

The  Statute,  sess.  45,  ch.  345,  sec.  1.  declaring  that 
a  mortgage  shall  be  considered  as  recorded  from  the 
time  when  received  by  the  clerk,  does  not  apply  to 
mortgages  delivered  for  registry  before  the  Act 
went  into  effect. 

Whore  a  mortgage  is  given,  the  mortgagee  being 
expressly  informed  of  the  existence  of  a  previous 
mortgage,  and  understanding  that  he  is  to  take  his 
mortgage  subject  to  the  previous  one,  he  is  affected 
by  this  notice,  though  the  previous  mortgage  be  not 
registered. 

But  his  btma  fide  assignee,  without  notice,  is  not 
affected  by  the  notice  to  the  mortgagee. 

Notice  to  the  agent  or  attorney  who  is  employed 
to  obtain  the  assignment,  would  be  notice  to  the 
assignee. 

But  the  notice,  whether  to  the  principal  or  the 
attorney,  must  be  full  and  clear. 

A  notice  to  supply  the  place  of  registry,  must  be 
more  than  barely  sufficient  to  put  the  party  on  in- 

Where  the  attorney  had  heard  generally  of  a  mort- 
gage, previous  to  one  which  he  was  directed  to 
procure  an  assignment  of ;  but,  on  searching,  found 
no  registry  of  it,  though  he  saw  a  previous  absolute 
assignment  of  the  mortgagor's  interest  among  the 
deed  papers  in  the  clerk's  office,  which  had  been  re- 
corded probably  by  the  mistake  of  the  clerk,  in 
the  book  of  deeds,  there  being  in  fact  a  simultane- 
ous defeasance,  which  gave  it  the  character  of  a 
mortgage ;  held,  that  this  was  not  a  sufficient  notice 
to  supply  the  place  of  a  proper  registry  ;  and  that 
the  assigned  mortgage  should  take  preference. 

One  took  a  mortgage,  with  notice  of  a  previous 
unregistered  mortgage.  He  assigned  to  one  who 
had  no  such  notice,  for  valuable  consideration. 
Held,  that  the  assignee  took,  discharged  of  the  pre- 
vious mortgage . 

In  computing  the  time  given  by  a  statute,  as  for 
advertising  6  months,  both  the  first  and  last  days 
are  never  reckoned  inclusive. 

Citations-Act.  April  17,  1822,  sess.  45,  sec.  1  ;  8 
Johns.,  137 ;  2  Johns.,  ch.  182 ;  3  Ves.,  478  ;  2  Atk., 
SJ87 ;  18  Johns.,  555. 

p  JECTMENT  for  lots  No.  21  and  23  in  the 
J^  Village  of  Little  Falls,  Town  and  County 
of  Herkimer  ;  tried  at  the  circuit  in  that  county 
Sep.13,  1826,  before  Williams, Circuit  J.;  when 
a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  this  court  upon  a  case. 

The  cause  was  argued  here  by, 

Mr.  Jas.  M'Kown,  for  the  plaintiff,  and 

Mr.  8.  Beardsley,  contra. 

The  case  is  fully  stated  in  the  opinion  of  the 
court,  which  was  delivered  by, 

WOODWORTH,  J.  John  McCombs  executed 
a  mortgage  of  the  premises  in  question  to  Ful- 
ler and  Petree,  Jan.  7,  1823,  which  was  re- 
corded Jan.  28.  July  23,  1825,  Fuller  and  Pe- 
tree assigned  the  mortgage  to  the  lessors  of  the 
plaintiff  and  one  Brimmer,  who  were  partners 
residing  in  the  City  of  N.  Y.  The  assignment 
was  recorded  Jan.  9,  1826. 

The  assignees,  July  27,  1825,  gave  notice  of 
the  sale  of  the  mortgaged  premises,  under  the 
power  in  the  mortgage,  for  Jan.  10,  1826.  the 
261*]  notice  *being  put  on  the  Court  House 
door,  July  30.  1825.  The  sale  was  accordingly 
made  Jan.  10,  and  conveyances  executed. 

The  foreclosure  was  irregular.  There  was 
not  a  notice  of  6  lunar  months,  unless  the  day 
of  publication  and  sale  are  both  included  in 
the  computation.  This  is  never  done  when  the 
statute  gives  a  certain  number  of  months  for 
the  performance  of  any  act.  Besides,  the  no- 
tice on  the  Court  House  door  was  less  than  six 
months  upon  any  calculation. 

If  the  lessors  of  the  plaintiff  can  recover,  it 
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must,  then,  be  upon  the  strength  of  the  mort- 
gage assigned  to  them. 

Brimmer  died  before  the  commencement  of 
this  suit  The  lessors  are  the  surviving  assign- 
ees. 

The  action  was  commenced  against  McCombs, 
the  mortgagor.  The  present  defendant  was 
substituted,  by  rule  of  this  court,  he  stipulat- 
ing to  rely  only  on  his  title,  acquired  under 
another  and  previous  mortgage,  given  to  him 
by  McCombs. 

The  defendant  proved  the  absolute  assign- 
ment of  a  lease  to  McCombs  (his  title  to  the 
premises  in  question)  from  McCombs  to  the  de- 
fendant, dated  Nov.  26,  1821;  and  a  defeasance 
from  the  defendant  to  McCombs,  of  the  same 
date,  declaring  that  the  assignment  should  be 
void  on  the  payment  of  a  certain  sum.  The  as- 
signment and  defeasance  were  recorded,  prob- 
ably by  mistake,  in  the  book  of  deeds,  before 
the  execution  of  the  mortgage  to  Fuller  and 
Petree  ;  but  were  not  recorded  in  the  book  of 
mortgages,  until  Oct.  29,  1825. 

Mr.  0.  G.  Otis,  attorney  at  law,  testified 
that  these  two  instruments  were  drawn  by  him, 
while  he  was  the  partner  of  Mr.  G.  H.  Feeter, 
another  attorney:  that  he  delivered  them  to  the 
clerk  of  Herkimer  Co. ,  indorsed  to  be  recorded 
as  a  mortgage  ;  and  that  at  the  time  of  giving 
the  mortgage  to  Fuller  and  Petree,  they  well 
knew  of  "the  previous  mortgage  to  the  defend- 
ant; that  the  matter  was  talked  over,  and  it  was 
expressly  understood  that  their  mortgage  was 
subject  to  that  of  the  defendant. 

It  appeared  by  the  mortgage  assigned  to  the 
lessors  of  the  plaintiff,  that  Fuller  and  Petree 
took  the  premises  in*question,  subject  [*262 
to  the  same  condition  upon  which  McCombs 
held  them.  The  lease  to  McCombs,  which  was 
his  title  to  the  lots,  contained  a  covenant  to 
pay  a  rent,  with  a  clause  of  re-entry  for  non- 
payment, and  also  a  covenant  to  pay  taxes,  &c. 
The  mortgage  seems  to  have  had  reference  to 
these  covenants. 

Mr.  Feeter  testified  that  the  lessors  of  the 
plaintiff  wrote  to  him  directing  him  to  take  the 
assignment.  Before  this  time,  he  had  heard 
that  the  defendant  held  a  mortgage. 

He  supposed  that  the  assignment  from  Mc- 
Corabs  to  the  defendant  had  been  drawn  by 
Mr.  Otis  ;  but  he  had  not  seen  the  papers,  nor 
been  informed  of  them.  He  thought  that  Mr. 
Otis  had  not  anything  to  do  with  taking  the 
assignment  from  Fuller  and  Petree,  that  writ- 
ings were  sometimes  done  by  one  of  the  firm, 
and  not  known  to  the  other.  Before  he  (Mr.  F.) 
took  the  assignment,  he  searched  the  clerk's 
office,  to  see  if  there  were  any  mortgages  or 
other  liens  on  the  land  ;  and  not  finding  any 
recorded,  concluded  the  mortgage  was  good  ; 
and  believed  he  wrote  his  clients  accordingly, 
and  that  they  probably  acted  on  his  advice. 
He  took  the  assignment.  Before  this,  he  knew 
of  the  absol  ute  assignment  in  the  book  of  deeds ; 
saw  it  in  the  clerk's  office,  with  an  indorsement 
that  it  was  recorded  in  the  book  of  deeds,  but 
he  did  not  see  the  defeasance.  He  thought  he 
had  never  communicated  to  his  clients,  any  in- 
formation of  the  existence  of  the  defendant's 
mortgage  ;  that  he  had  no  other  knowledge 
about  it  than  as  before  stated,  unless  it  might 
have  been  information  received  of  Fuller  and 
Petree  as  counsel  for  them. 
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The  judge  decided  correctly,  that  the  wit- 
ness should  not  state  facts  communicated  by 
them  to  him  as  counsel. 

A  verdict  was  taken  for  the  plaintiff  subject 
to  the  opinion  of  the  court. 

It  is  contended  by  the  defendant's  counsel, 
that  the  receiving  of  the  defendant's  mortgage 
by  the  clerk  was,  in  law,  a  recording  of  the 
mortgage.  The  Act  of  Apr.  17,  1822,  sess.  45, 
ch.  245,  sec.  1,  declares  that  every  mortgage 
entitled  to  be  recorded,  shall  be  considered  as 
recorded  from  the  time  it  shall  be  delivered  ; 
263*]  but  the  Act  *did  not  take  effect  until 
after  Oct.  1,  1822,  so  that,  without  deciding  on 
the  construction  of  the  statute,  it  may  safely 
be  affirmed  that  it  does  not  apply  to  this  case  ; 
the  mortgage  of  the  defendant  having  been  ex- 
ecuted, and  delivered  to  the  clerk  before  the 
passing  of  the  Act.  The  statute  was  not  in- 
tended to  operate  on  pre-existing  cases. 

The  defendant  cannot  raise  the  objection 
that  notice  to  quit  should  have  been  given.  The 
tenant  in  possession  is  not  now  a  party.  The 
rule  admitting  the  defendant,  confines  his  de- 
fense to  title  acquired  under  the  mortgage 
from  McCombs  to  him.  The  notice  to  quit  has 
no  connection  with  the  question  whether  the 
mortgage,  or  the  title  derived  under  it,  is  valid. 

I  think  it  sufficiently  appears  that  Puller  and 
Petree,  the  mortgagees.were  affected  by  notice. 

The  only  remaining  question  is,  how  far 
notice  was  brought  home  to  the  lessors  of  the 
plaintiff  ?  There  is  no  reason  to  doubt  the  fair- 
ness of  the  transaction,  on  their  part.  They 
are  assignees  for  a  valuable  consideration ;  and 
it  cannot  be  inferred  from  the  evidence,  that 
they  had  any  actual  knowledge  of  the  prior  in- 
cumbrance.  Mr.  Feeler  concluded  the  mort- 
gage was  good,  and  wrote  accordingly.  The 
notice,  then,  upon  which  the  defendants  must 
rely,  is  constructive — the  knowledge  or  infor- 
mation which  Mr.  Feeler  had,  who  acted  as 
their  attorney  in  taking  the  assignment.  He 
undoubtedly  acted  in  good  faith,  although  he 
may  have  erred  in  his  legal  conclusions.  He 
states  thai  he  had  heard  the  defendant  had  a 
mortgage,  but,on  searching  the  records  of  mort- 
gages, he  found  none.  He  saw  in  the  office  the 
assignment  of  Ihe  lease  among  Ihe  deed  papers, 
indorsed  as  recorded  in  Ihe  book  of  deeds,  bul 
did  nol  see  the  defeasance.  The  assignmenl  of 
the  lease  appeared  to  have  been  recorded  in 
the  proper  place.  This  fact,  alone,  was  not 
enough  to  put  a  party  on  inquiry. 

The  question  here  is,  whether  Mr.  Feeler, 
the  agent,  is  chargeable  with  notice.  Though 
the  principal  may  not  have  notice,  he  is  civilly 
responsible  for  the  acts  of  his  agent.  (4  T.  R., 
39.)  The  knowledge  in  Fuller  and  Pelree  of 
264*]  *lhe  prior  morlgage.  is  immaterial;  for 
it  is  well  settled,  thai  if  one  affected  with  no- 
tice, convey  to  another  withoul  nolice,  Ihe  lat- 
ter is  as  much  protecled  as  if  no  nolice  had 
ever  existed.  Jackson  v.  Given,  8  Johns.,  137. 

The  inquiry  is,  how  particular  and  certain 
must  Ihe  nolice  be,  which  shall  be  deemed 
equivalent  to  registry  ?  In  the  case  of  Dey  v. 
Dunham,  2  Johns.  Ch.,  182,  Chancellor  Kent 
observed,  that  "the  notice,  to  break  in  upon 
the  Registry  Acts,  must  be  such  as  will,  with 
with  the  attending  circumstances,  affect  the 
party  with  fraud.  The  ground  of  the  numer- 
ous decisions  seems  to  be  the  actual  fraud  of 
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the  party  in  taking  a  second  conveyance,  and 
with  knowledge  of  the  first,  and  with  intenlto 
defeat  it."  In  that  case  it  was  held  that  a  no- 
tice which  is  to  put  a  party  on  inquiry,  is  not 
sufficient  to  break  in  upon  the  policy  and  ex»- 
press  provisions  of  the  Act.  Ld.  Alvanley,  in 
Jottand  v.  Staitibridge,  3  Ves. ,  478,  observes  : 
"The  person  who  takes  subsequently,  must 
know  exactly  the  situation  of  the  prior  deed, 
and  have  meant  to  defraud."  Ld.  Hardwicke, 
in  Hine  v.  Dodd,  2  Atk.,  275,  says  lhal  nolhing 
shorl  of  fraud  or  clear  and  undoubted  notice, 
would  do.  This  case  is  ciled  wilh  approbalion, 
8  Johns.,  141. 

The  case  of  Jackson  v.  Burgott,  10  Johns.. 
457,  proceeds  on  Ihe  same  ground.  Aclual  no- 
lice  was  held  necessary.  So  also  in  Dunham  v. 
Dey,  15  Johns.,  555,  on  appeal  the  question 
what  constilutes  notice,  was  examined.  Platt, 
J.,  who  delivered  the  opinion  of  the  court,  ob- 
served, that  "where  the  proof  of  notice  is  clear 
and  certain,  it  is  per  se,  evidence  of  fraud  in 
him  who  attempts  to  defeats  a  prior  incum- 
brance  by  setting  up  a  subsequent  deed." 

If  these  rules  be  applied  to  the  present  case, 
the  notice  was  defective.  It  may  have  answered 
to  put  a  person  on  inquiry,  in  a  case  where  that 
species  of  notice  is  sufficient;  but  we  have  seen 
thai,  to  supply  the  place  of  registry,  the  law 
proceeds  a  step  further;  and  as  it  appears  to  me, 
upon  the  mosl  substantial  reasons  :  for -if  the 
second  conveyance  is  not  regarded  as  bonafide, 
because,  in  consequence  of  notice,  it  is  tainted 
with  fraud,  that  imputation  *oughl  nol  [*265 
lo  rest  on  slight  ground  ;  but  be  supported  by 
evidence  clear  and  explicit. 

It  is  true  that  Mr.  Feeler  heard  Ihere  was  a 
morlgage  ;  bul  for  aughl  lhat  appears,  he  was 
not  informed  whal  land  was  included  wilhin 
it,  what  was  the  amount  or  when  payable.  Al- 
though a  partner  of  Mr.  Otis,  he  had  no  knowl- 
edge of  the  giving  of  the  mortgage  by  Mc- 
Combs, nor  the  facts  that  were  al  lhal  lime 
slaled.  When  applied  to  for  the  purpose  of 
taking  an  assignment,  he  searched  the  cler  's 
office,  and  found  no  registry  in  the  book  of 
mortgages,  although  several  years  had  elapsed 
since  the  mortgage  of  the  defendant  was  given. 
This  fact,  under  the  circumstances,  was  well 
calculated  to  remove  any  apprehensions  of  a 
previous  mortgage,  and  induce  him  to  conclude 
thai  the  assignment  was  of  Ihe  oldest  and,  in- 
deed, the  only  mortgage.  He  did  so  conclude, 
and  acted  upon  the  conclusion,  as  il  appears, 
in  good  faith,  and  wilhout  any  intention  to  de- 
fraud. .  It  is  admitted,  that  when  he  made  the 
search,  he  saw  the  absolule  assignmenl  of  Ihe 
lease  ;  and  had  Ihe  claim  of  Ihe  defendanl  been 
lhal  he  held  not  a  mortgage,  but  an  absolute 
lease  of  the  premises,  and  so  the  fact  had  been, 
in  that  case,  perhaps,  the  notice  would  have 
been  sufficient  as  to  the  existence  of  the  prior 
deed.  Here  the  claim  is  not  of  an  absolute  con- 
veyance, but  of  one  in  the  nature  of  a  mort- 
gage, in  consequence  of  Ihe  defeasance  lhat  ac- 
companied it.  The  nolice  is  confined  lo  Ibis, 
and  if  insufficient  to  charge  the  lessors  of  the 
plaintiff  with  notice  of  a  mortgage,  their  as- 
signment must,  prevail.  The  fact  that  Mr. 
Feeler  saw  Ihe  absolule  conveyance  without 
any  defeasance,  goes  rather  to  strengthen  the 
conclusion  at  which  he  arrived,  that  there  was 
no  mortgage. 
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On  the  whole,  I  am  of  opinion  that  notice  of 
the  defendant's  mortgage  was  not  sufficiently 
made  out,  to  deprive  the  lessors  of  the  plaint- 
iff of  the  benefit  of  their  lien  and, consequently, 
that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Obsolete— 83  N.  Y.,  219. 

Dlstinguished-66  N.  Y.,  161 ;  79  N.  Y..  31. 

Cited  in— 3  Wend.,  171 ;  4  Wend..  452 ;  19  Wend., 
515  ;  5  Den.,  191 ;  3  Paige,  424  ;  Hoffm.,  374 ;  13  N.  Y., 
520;  15N.  Y..  a56;  22  N.  Y.,  549;  50  N.  Y.,  68;  «1  N. 
Y.,  117  :  5  Lans..  16S;  15  Hun,  332 ;  3  Barb.,  664  ;  12 
Barb..  609 :  16  Barb.,  350,  450 ;  46  Barb.,  215 ;  59  Barb., 
617:  56  How.  Pr.,  411 ;  8  Bos.,  169;  45  Super.,  412;  1 
Cliff.,  458 :  2  Wood.  &  M.,  393 ;  Am.  Dec.,  252  (19 
Conn.,  376) ;  37  Wis.,  466 ;  1  Cal.,  488 ;  130  Mass.  51. 


266*]      *THOMPSON  v.  ROSE. 

Assignment  by  Lessee  of  Legal  and  Equitable 
Interests  in  Demised  Premises,  does  not  Pass 
Legal  Interest  in  Covenant  by  Lessor  to  Pay 
for  Buildings  to  be  Erected — Action  on  Cove- 
nant must  be  in  Name  of  lessee — Covenant  to 
Lessee,  does  not  Run  with\the  Land — Assignee, 
Competent  Witness — Recovery  Beyond  Penalty. 

An  assign  m  en t,  by  the  lessee,  of  all  his  legal  and 
equitable  interest  in  the  demised  premises,  in  pos- 
session or  expectancy  with  the  hereditaments  and 
appurtenances  thereunto  belonging  passes  the  equi- 
table interest  in  a  covenant  by  the  lessor,  contained 
in  the  lease  to  pay  for  buildings  to  be  erected  by  the 
lessee  during:  the  term. 

But  it  does  not  pass  the  legal  interest ;  therefore 
the  assignee  must  sue  on  the  covenant  in  the  name 
of  the  lessee. 

A  covenant  by  the  lessor  to  pay  the  lessee,  with- 
out saying  his  assigns,  for  buildings  not  in  esse  at 
the  time  of  the  demise,  but  to  be  erected  during  the 
term,  does  not  run  with  the  land ;  and  an  assign- 
ment of  such  covenant  by  the  lessee,  therefore,  will 
not  carry  the  legal  interest.  Otherwise  where  the 
covenant  is  to  the  lessee  or  his  assigns. 

A  lessor  covenanted  to  pay  for  buildings,  and 
bound  himself  by  a  penalty.  In  an  action  on  the 
covenant,  held,  that  the  plaintiff  might  recover  be- 
yond the  penalty. 

The  assignee  of  a  covenant,  chose  in  action,  who 
had  assigned  it  to  another,  admitted  as  a  witness  for 
his  assignee,  without  objection  on  account  of  in- 
terest. 

Citations— 5  Co.,  17  ;  6  Cow.,  302 ;  Doug.,  49 ;  2  Bl., 
1190;  6T.  R.,  303;  2  T.  R.,  388. 

riOVENANT;  tried  at  the  Dutchess  Circuit, 
\J  Dec.  6,  1826,  before  Belts,  late  Circuit  J. 
The  declaration  was  upon  a  lease  under  seal, 
dated  Aug.  19,  1812,  by  which  the  defendant 
demised  a  farm  to  the  plaintiff  for  the  term  of 
10  years  from  the  1st  of  May,  1813,  at  a  rent 
of  $20;  and  he  covenanted  to  pay  the  plaintiff, 
at  the  expiration  of  the  term,  for  such  build- 
ings as  he  might  erect  during  the  term  for  the 
accommodation  and  pursuit  of  his  business,  the 
value  to  be  fixed  by  men  to  be  chosen  by  the 
parties, who  mutually  bound  themselves  to  per- 
formance on  the  penalty  of  $500.  The  declara- 
tion averred  the  erection,  during  the  term,  of 
a  dwelling-house,  blacksmith-shop,  shed  and 
necessary,  for  the  value  of  which  this  action 
was  brought.  The  defendant  pleaded  an  ar- 
bitrament and  award  between  him  and  the 
plaintiff  after  the  end  of  the  term,  and  also  a 
release  from  the  plaintiff, who  replied,  that  aft- 
er the  buildings  were  erected,  and  before  the 
award  or  release,  he  assigned  the  lease  and  cove- 
nant of  the  defendant,  of  which  he  had  no- 
tice, to  Richard  Harcourt,  who  assigned  to 
Benjamin  Harcourt,  for  whose  benefit  this  suit 
was  brought;  on  which  issue  was  joined. 
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The  main  question  at  the  trial  was,  whether 
the  assignments  passed  the  covenant  of  the  de- 
fendant. The  assignment  to  Richard  Harcourt 
was  dated  in  Apr.,  1815,  by  which  the  plaintiff 
sold  and  conveyed  to  Richard  Harcourt  all  the 
plaintiff's  right,  title,  interest,  claim  and  de- 
mand, both  in  law  and  equity,  and  as  well  in 
possession  as  in  expectancy  of,  in  and  to  all 
that  certain  house  and  lot  or  piece  of  land, 
&c.  (the  demised  premises),  with  all  and  singu- 
lar *the  hereditaments  aud  appurte-  [*267 
nances  thereunto  belonging,  or  in  anywise  ap- 
pertaining. The  plaintiff  also  covenanted  to 
consult  R.  Harcourt  as  to  the  men  who  were  to 
value  the  improvements.and  not  to  choose  with- 
out his  approbation.  The  assignment  from 
Richard  to  Benjamin  Harcourt,  in  1818,  was 
substantially  like  that  from  the  plaintiff,  ex- 
cept in  wanting  the  clause  relative  lo  the 
choice  of  arbitrators. 

The  defendant  having  proved  the  arbitra- 
tion and  release  subsequent  to  these  assign- 
ments, and  notice  of  them,  objected  that  the 
covenant  did  not  pass  by  the  assignments;  but 
the  objection  was  overruled. 

The  defendant  then  attempted  to  prove  a 
surrender  of  the  lease  by  R.  Harcourt,  but 
failed;  and  Harcourt  was  received  as  a  witness 
for  the  plaintiff. 

Verdict  for  the  plaintiff  $709.    . 

Mr.  8.  Stevens,  for  the  defendant,  moved  for 
a  new  trial.  He  insisted  that  the  terms  of  the 
assignment  did  not  import  an  assignment  of 
the  covenant.  The  covenant  did  not  run  with 
the  land,  and  the  assignee  could  take  no  inter- 
est in  it,  unless  expressly  granted.  The  assigns 
of  the  lessee  are  not  named  in  the  lease;  and 
the  buildings  were  not  in  esse  when  it  was  exe- 
cuted. (6  Cow.,  302,  307,  and  cases  cited;  3 
Wils.,  25.)  But  if  the  covenant  be  considered 
as  running  with  the  land,  then  the  legal  inter- 
est passed;  and  the  action  should  have  been  in 
the  name  of  the  assignee.  He  alone  can  bring 
the  action.  (1  Johns.  Dig.,  55,  and  cases  cited; 
Id.,  444,  pi.  92,  93;  1  Esp.  Dig.,  pt.  2,  p.  150; 
1  Chit.  PI.,  11;  2  Mass.,  455;  14  Johns.,  89.) 

The  plaintiff  was  not  entitled  to  recover  be- 
yond the  penalty.  (2  Bac.  Abr.,  84,  Covenant, 
pi.  1,  and  note- Doug.,  49;  2  Bl.,  1190;  6  T. 
R.,  303.) 

Mr.  S.  Cleveland,  contra.  The  assignment 
was  evidently  intended  to  pass  all  the  lessee's 
interest,  including  the  covenant  of  the  lessor; 
and  the  defendant  having  notice  of  the  assign- 
ment, the  arbitramemt  and  award  and  the  re- 
lease *were  fraudulent  and  void.  The  [*268 
assignee  claims  an  equitable  interest  only,  con- 
ceding that  the  covenant  is  a  chose  in  action. 
The  buildings  not  being  in  esse  at  the  time  when 
the  lease  was  executed,  we  agree  the  covenant 
would  not  run  with  the  land.  We  claim  pro- 
tection on  the  familiar  ground  that  we  are 
assignees  of  a  chose  in  action,  having  given 
notice. 

The  penalty  may  be  waived  in  a  lease  or  ar- 
ticle* of  agreement,  and  the  party  may  recover 
upon  the  covenant  without  regard  to  its 
amount,  especially  where  the  covenantor  is  not 
a  surety. 

No  objection  was  made  to  R.  Harcourt  as  a 
witness,  on  the  ground  of  interest.  Had  that 
ground  been  taken,  we  might  have  released  him. 
It  should  not,  therefore,  be  listened  to  now. 
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Curia,  per  SUTHERLAND,  J.  The  issues 
joined  between  the  parties, were,  first, whether 
Benjamin  Harcourt  was  the  owner  of  the  lease, 
and  was  entitled,  by  virtue  of  the  assignment 
to  him,  to  receive  compensation  for  the  build- 
ings and  improvements  erected  and  made  upon 
the  demised  premises,  &c.  2.  Whether  the 
defendant  had  notice  of  the  assignment  of  the 
lease  to  Richard  Harcourt  before  the  release 
from  Thompson. 

Upon  the  first  point,  it  is  clear  that  all  the  in- 
terest of  Thompson  in  the  leased  premises,  not 
only  his  right  to  the  unexpired  term,  but  also 
to  compensation  for  the  improvements,  passed 
by  his  assignment  to  Richard  Harcourt.  The 
assignment  contains  a  special  provision  upon 
this  point,  and  also  a  covenant  that  Thompson, 
the  assignor,  will  consult  Harcourt  in  the  se- 
lection of  the  individual,  to  be  named  by  him, 
according  to  the  provisions  of  the  lease,  to  as- 
certain the  value  of  those  improvements. 

It  is  equally  clear  that  all  the  interest  which 
Richard  Harcourt  thus  acquired  in  the  de- 
mised premises,  and  the  improvements  there- 
on, passed  by  his  assignment  to  Benjamin  Har- 
court, for  whose  benefit  this  action  is  brought. 

The  terms  in  which  the  subject  or  interest 
intended  to  be  assigned  is  described,  are  "all 
269*]  the  right,  title,  interest,  *claim  and  de- 
mand, both  in  law  and  equity,  and  as  well  in 
possession  as  in  expectancy,  of  the  said  party 
of  the  first  part,  of,  in  and  to  all  that  certain 
house  and  lot  or  piece  of  land,  situate,  &c., 
with  all  and  singular  the  hereditaments  and 
appurtenances  thereunto  belonging  or  in  any 
wise  appertaining."  The  improvements  or 
buildings  for  which  compensation  was  sought 
by  this  action  under  the  covenant  in  the  lease 
were  the  dwelling-house,  shed  and  blacksmith 
shop,  which  had  been  erected  by  Thompson. 
Now  all  the  assignor's  interest  in  the  house, 
not  only  present,  but  in  expectancy,  is  ex- 
pressly assigned,  and  his  interest  in  the  other 
buildings  passed,  because  they  were  appurte- 
nant and  belonged  to  the  house  and  lot. 

The  judge,  therefore,  ruled  correctly  that 
the  assignments  sufficiently  supported  the  first 
issue  in  behalf  of  the  plaintiff. 

Notice  to  the  defendant  of  the  assignments 
of  the  lease  to  Richard  and  Benjamin  Har- 
court, before  the  release  from  Thompson  was 
given,  was  clearly  proved. 

The  action  was  properly  brought  in  the 
name  of  Thompson,  the  original  lessee.  The 
covenant  on  the  part  of  the  defendant  to  pay 
for  the  buildings  to  be  erected,  &c.,  is  with 
Thompson  only,  and  not  with  his  assigns. 
The  subject  of  the  covenant  was  not  in  esse  at 
the  date  of  the  lease.  It  was  to  pay  for  build- 
ings to  be  erected,  not  to  repair  existing  houses, 
sheds,  &c.  Such  a  covenant  to  repair  extends 
ito  the  support  of  the  thing  demised,  and  is, 
quodammodo,  annexed  and  appurtenant  to  it, 
and  shall  bind  the  assignee,  though  he  be  not 
named.  But  when  the  covenant  relates  to  a 
thing  which  is  not  in  being  at  the  time  of  the 
demise,  it  cannot  be  appurtenant  to  the  thing 
which  hath  no  being.  (Spencer's  case,  5  Co., 
17.)  Of  .course,  it  does  not  run  with  the  land. 
Suppose  the  lease  had  contained  a  covenant 
on  the  part  of  Thompson  to  erect  the  build- 
ings, as  well  as  a  covenant  on  the  part  of  the 
lessor  to  pay  for  such  buildings  as  should  be 
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erected.  Spencer's  case  decides,  beyond  all 
doubt,  that  the  assignees  of  Thompson  not  be- 
ing named  in  the  covenant,  would  *not  [*27O 
have  been  bound  by  it ;  and  if  a  covenant  to 
build  does  not  run  with  the  land  and  bind  the 
assignees,  where  they  are  not  named,  it  would 
seem  to  follow  that  a  covenant  on  the  part  of 
the  lessor  to  pay  for  buildings  to  be  erected  is 
a  personal  covenant  only,  and  not  one  which 
runs  with  the  land.  If  so,  the  action  for  a 
breach  of  it  must  be  brought  in  the  name  of 
the  original  covenantee.  There  is  no  privity, 
either  of  estate  or  contract,  between  the  cove- 
nantor and  the  assignee. 

This  doctrine  is  recognized  and  supported 
by  the  case  of  Lamelti  v.  Anderson,  6  Cow., 
302.  The  action  in  that  case  was  sustained  in 
the  name  of  the  executors  of  the  assignee.  But 
the  assignees  were  expressly  named  in  the 
covenant. 

The  plaintiff's  damages  were  not  limited  to 
the  penal  sum  mentioned  in  the  lease.  That 
principle  applies  only  to  cases  of  surety,  ex- 
cept the  bond  be  conditioned  for  the  payment 
of  money  only.  (Doug.,  49;  2  Bl..  1190;  6 
T.  R.,  303;  2  T.  R.,  388.) 

The  evidence  was  not  entirely  harmonious 
as  to  the  value  of  the  buildings.  The  jury 
have  adopted  about  the  medium  value  as  es- 
tablished by  the  witnesses. 

Richard  Harcourt  was  a  competent  witness. 
He  was  not  objected  to  on  the  ground  of  in- 
terest, but  because  he  had  voluntarily,  as  was 
alleged,  surrendered  the  lease  on  which  the 
action  was  brought  to  the  defendant ;  and  was, 
therefore,  incompetent  to  impeach  or  invali- 
date his  own  act,  by  sustaining  the  present  ac- 
tion. 

The  evidence  does  not  establish  the  fact  of 
a  surrender  of  the  lease,  by  Richard  Harcourt, 
with  a  view  to  its  being  canceled.  It  was 
conditional,  and  in  the  expectation  of  receiving 
a  deed  for  the  demised  premises  upon  a  new 
contract,  which  contract  appears  never  to  have 
been  carried  into  effect. 

The  lease  never  was,  in  fact,  canceled.  It 
was  produced  by  the  plaintiff  upon  the  trial, 
and  must  have  been  restored  by  the  defendant 
after  the  alleged  surrender. 

Motion  for  new  trial  denied. 

Cited  in— 4  N.  Y..  136 ;  60  N.  Y.,  412 ;  38  Barb.,  116 ; 
58  How.  Pr.,  518;  16  Abb.  N.  S.,  405;  8  Daly,  202;  1 
Bradf .,  59 ;  86  Pa.,  333 ;  28  How.  Pr.,  148. 


*CALDWELL  c.  CASSIDY.   [*271 

Pleading — Declaring  on  Note  Payable  at  Par- 
ticular Time  and  Place — Demand — Plea  of 
Being  Ready  at  the  Time  and  Place — Damages. 

In  declaring  on  a  promissory  note  payable  at  a 
particular  time  and  place,  the  plaintiff  need  not 
aver  a  demand  at  the  time  and  place. 

It  lies  with  the  defendant  to  show  that  he  was 
ready  at  the  time  and  place;  in  which  case  he  may 
plead  this,  and  bring  the  money  into  court  as  on  a 
plea  of  tender.  But  this  plea  goes  merely  in  bar  of 
the  damages,  not  of  the  action ;  and  is  bad  if  the 
money  be  not  brought  into  court. 

Otherwise,  it  seems,  where  a  note  is  payable  on 
demand  at  a  particular  place ;  for  on  such  a  note 
there  should  be  a  demand  at  the  place  before  action. 

Citations— 17  Johns..  248 ;  13  East,  473;  14  East,  507 ; 
8  Mass.,  480;  5  Taunt.,  30;  16  East,  112. 

N  ERROR  from  the  C.  P.  of  Albany.    Cas- 
sidy  declared  against  Caldwell  in  the  court 
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below,  as  the  maker  of  a  promissory  note  for 
$70,  payable  to  Cassidy,  or  order,  60  days 
after  date,  at  the  Franklin  Bank  in  the  City 
of  N.  Y.  The  defendant  pleaded  that  he  was, 
at  the  time  and  place  of  payment  mentioned 
in  the  note,  ready  and  willing  to  pay  the 
money,  and  ever  since  had  been,  and  now  is, 
ready  and  willing  to  pay  at  the  bank ;  but 
that  the  plaintiff  never  demanded  payment, 
nor  presented  the  note  for  payment  at  the 
bank.  On  demurrer  and  joinder,  the  court 
gave  judgment  for  the  plaintiff  below. 

Mr.  J.  L"  Amour  ewe,  for  the  plaintiff  in  error. 

Mr.  P.  8.  Parker,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  The  question 
raised  by  the  demurrer  has,  I  apprehend,  been 
already  decided  by  this  court.  The  case  of 
Wolcott  v.  Van  Santvoord,  17  Johns.,  248,  con- 
tains all  the  law  necessary  to  its  decision.  In 
that  case  the  declaration  was  demurred  to  be- 
cause a  demand  at  the  place  of  payment  was 
not  averred.  Ch.  J.  Spencer  reviewed  most 
of  the  cases,  and  discussed  the  subject  with 
his  usual  ability.  A  majority  of  the  court  held 
that  such  an  averment  was  not  necessary  ;  but 
that  if  the  defendant  was  ready,  at  the  time 
and  place,  to  pay  the  money,  that  was  matter 
of  defense  in  bar  of  damages,  and  might  be 
pleaded  by  bringing  the  money  into  court  the 
same  as  a  tender.  The  Chief  Justice  says  :  "It 
is  perfectly  well  settled  that  when  a  debt  or 
duty  exists,  such  as  the  payment  of  a  sum  of 
money,  a  tender  of  the  money,  though  it  be 
refused,  does  not  extinguish  the  debt  or  duty." 
So  in  Fenton  v.  Goundry,  13  East,  473,  Bayley, 
J.,  says:  "If  this  were  to  be  taken  to  be  a 
place  fixed  on  by  the  contract  for  the  payment 
272*]  of  the  money,  *and  if  the  defendant 
had  his  money  there  on  the  day,  ready  to  pay 
it  if  demanded,  he  might  have  pleaded  that  he 
was  ready  to  pay  the  money  at  the  day  and 
place  appointed,  and  bring  the  money  into 
court ;  and  that  would  not  be  a  plea  in  bar  of 
the  action,  but  in  bar  only  of  damages."  These 
remarks  were  made  in  an  action  by  the  holder 
of  a  bill  of  exchange  against  the  acceptor, 
where  the  acceptance  specified  the  place  of 
payment. 

There  is  certainly  much  confusion  in  the 
English  cases  on  this  question.  In  Sanderson 
v.  Bowes,  14  East,  507,  Ld.  Ellenborough  takes 
a  distinction  between  the  case  of  Fenton  v. 
Goundry,  and  the  case  then  before  the  court, 
which  was  a  note  payable  on  demand  at  the 
Workington  Bank.  And  Bayley,  J.,  says  : 
"  Where  a  person  contracts  generally  to  pay  a 
sum  of  money,  he  is  liable  to  the  creditor  every- 
where ;  but  when  a  person  bind§  himself,  even 
by  bond,  to  pay  at  a  particular  place,  then  he 
is  not  holden  at  any  other  place  ;  and  the  de- 
mand must  be  made  upon  him  there.  So  here, 
the  defendants  having  contracted  to  pay,  on 
demand,  at  a  particular  place,  are  not  liable 
but  upon  a  demand  at  that  place."  In  the  case 
of  Buggies  v.  Patten,  8  Mass.,  480,  the  action 
was  on  a  note  payable  at  the  Penobscot  Bank. 
The  defendant's  fourth  plea  was,  after  protest- 
ing that  he  was  ready  and  willing  to  pay  at  the 
time  and  place  mentioned,  that  the  plaintiff 
was  not  present  to  receive  payment,  and  did  not 
demand  it.  The  court  say  this  is  no  bar  to  an 
action  on  a  promise  to  pay  money. 


Whatever  be  the  rule  in  other  courts,  the 
rule  of  this  court  must  be  considered  settled 
in  the  case  of  Wolcott  v.  Van  Santword ;  that 
when  a  promissory  note  is  payable  at  a  par- 
ticular place  on  a  day  certain,  the  holder  of 
the  note  is  not  bound  to  make  a  demand  at  the 
time  and  place,  by  way  of  condition  precedent 
to  the  bringing  of  an  action  against  the  maker. 
But  if  the  maker  was  ready  to  pay  at  the  time 
and  place,  he  may  plead  it  as  he  would  plead 
a  tender,  in  bar  01  damages  and  costs,  by  bring- 
ing the  money  into  court. 

*In  the  case  of  a  note  payable  on  de-  [*273 
mand  at  a  certain  place,  a  bank  note  for  in- 
stance, I  apprehend  a  demand  would  be  neces- 
sary, and  must  be  averred.  (5  Taunt. ,  30  ;  16 
East,  112.)  But  in  the  case  now  under  con- 
sideration, the  plaintiff  in  error  did  not  state 
enough  in  his  plea  in  the  court  below.  The 
plea  is  bad  in  two  particulars:  1.  It  should  not 
have  been  pleaded  in  bar  of  the  action,  but  of 
the  damages.  2.  It  should  have  been  shown 
that  the  defendant  was  then  ready,  by  bring- 
ing the  money  into  court. 

Judgment  affirmed. 

Reviewed— 3  Wend.,  20. 

Cited  in— 24  Wend.,  376  ;  48  N.  Y.,  523 :  57  N.  Y., 
362;  58  N.  Y.,  435;  80 N.  Y.,  107  ;  5  Lans.,  308;  7  Barb., 
655 ;  31  Barb.,  541 ;  36  Barb.,  636 ;  67  Barb.,  528 ;  5 
How.  Pr.,  108 ;  23  How.  Pr.,  148 ;  36  How.  Pr.,  27  ;  59 
How.  Pr.,  15 ;  5  Abb.  N,  8.,  20 ;  7  Rob..  391 ;  36  Super., 
307 ;  13  Pet.,  148 ;  2  Wood.  &  M.,  84;  30  Am.  Dec.,  657 
(1  Scam.,  445) ;  43  Am.  Dec..  256  (25  Me.,  66) ;  8  Am. 
Rep.,  570  (48  N.  Y.,  520) ;  17  Am.  Rep.,  268  (58  N.  Y., 
430) :  43  Am.  Rep.,  413  (15  Vroom.,  638) ;  60  Mo.,  170 ; 
45  Wis.,  176 ;  100  U.  S.,  717  :  41  111.,  270. 


JACKSON,  ex  dem.  HANNAH  MARTIN  ET  AL., 


VAN  ANTWERP. 

Practical  Location  of  Boundaries — Construction 
of  Conveyance — New  Trial — Attempt  to  Settle 
— Newly  Discovered  Evidence. 

P.  conveyed  to  C.  "  150  acres  of  land  being  and  ly- 
ing In  Township  No.  1,  west  of  Genesee  River  (south 
east  corner  of  said  town,  beginning  two  miles  north 
of  Canawagus,  and  bounding  on  the  said  river)  to  be 
in  common  and  undivided."  Held,  that  the  words 
"  beginning  "  and  "  bounding  "  referred  to  the  150 
acres,  not  to  the  town  or  corner  of  the  town. 

Upon  such  doubtful  words,  a  practical  location 
either  way,  and  an  acquiescence  by  the  parties  for  a 
time  so  long  as  from  1790  to  1826,  would  bind. 

A  new  trial  will  not  be  granted  merely  because  the 
attorney  for  the  plaintiff  promises  the  agent  of  the 
defendant,  to  whom  the  defense  is  confided,  to  write 
to  his  client  (the  plaintiff)  submitting  the  agent's 
propositions  for  settlement ;  but  afterwards  notices 
the  cause  for  trial,  and  tries  it  in  the  agent's  ab- 
sence, without  communicating  to  him  the  result  of 
his  proposition  ;  and  especially  on  the  general  affi- 
davit of  merits. 

T?  JECTMENT  for  a  farm  in  township  No.  1, 
Xli  first  range  west  of  the  Genesee  River,  in 
Phelp's  &  Gorham's  purchase,  in  the  town  of 
Caledonia,  County  of  Livingston  ;  tried  at  the 
circuit  in  that  county,  Dec.  7,  1826,  before 
Birdsall,  Circuit  J. 

The  lessors  of  the  plaintiff  are  Hannah  Mar- 
tin (formerly  Hannah  Chapman),  deceased,  and 
her  heirs  at  law.  The  only  question  on  the 


NOTE.  —  Real  property  —  Practical  location  of 
boundaries. 

For  full  discussions,  see  Jackson  v.  Dysling,  2  Cai., 
198,  note ;  Jackson  v.  Tallmadge,  4  Cow.,  450,  note. 


COWEN  8. 


N.  Y.  R.,  9. 


25 


385 


273 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1828- 


trial,  was  upon  her  title  under  a  deed  from 
Oliver  Phelps.  The  jury,  under  the  direction 
of  the  judge,  found  for  the  plaintiff. 

A  motion  was  now  made  for  a  new  trial,  on 
a  case  ;  and  also  for  surprise,  on  the  ground 
that  Mr.  Lee,  the  plaintiff's  attorney,  promised 
Mr.  Wadsworth,  the  agent  of  the  defendant, 
to  whom  the  defense  was  confided,  and  who 
was  also  interested  in  the  defense,  to  write  to 
his  client,  submitting  Mr.  W.'s  proposition  for 
a  settlement ;  but  afterwards  brought  on  the 
274*|  cause  in  Mr.  W.'s  absence  *without  in- 
formation to  him;  also  on  the  ground  of  newly 
discovered  evidence. 

Mr.  J.  A.  Cottier,  for  the  motion. 

Mr.  8.  Beardsley,  contra. 

The  facts  relative  to  both  branches  of  the 
motion  are  sufficiently  stated  in  the  opinion  of 
the  court,  which  was  delivered  by, 

SUTHERLAND,  J.  It  appears  from  the  testi- 
mony of  Joseph  Morgan,  that  Hannah  Martin 
(then  Hannah  Chapman,  one  of  the  lessors, 
and  the  mother  of  the  others  who  are  admitted 
to  be  her  heirs  at  law),  lived  upon  the  prem- 
ises in  question,  or  a  part  of  them,  as  early  as 
1789;  and  continued  to  reside  there  until  1793 
or  1794  when  she  moved  to  Canada,  for  fear 
of  an  Indian  war.  She  held,  as  she  alleged, 
by  virtue  of  a  deed  from  Oliver  Phelps.  The 
deed  from  him  to  her  bears  date  Sept.  13,  1790; 
and  if  the  description  by  its  terms,  includes  the 
premises  in  question,  or  if  the  terms  being 
doubtful,  there  has  been  a  practical  location 
under  it.  which  has  been  acquiesced  in  from 
that  time  to  the  present,  then  there  can  be  no 
question  of  the  plaintiff's  right  to  recover. 

The  defendant  exhibited  no  paper  title,  but 
relied  solely  upon  a  possession  of  ten  or  twelve 
years.  It  was  proved  that  he  had  admitted 
that  the  premises  in  question,  called  the  Dugan 
farm,  were  the  same  which  Hannah  Chapman 
formerly  possessed,  as  he  had  always  under- 
stood containing,  as  possessed  by  her,  about  one 
hundred  and  fifty  acres. 

The  only  difficulty  in  the  case,  arises  from 
the  description  of  the  premises  in  Phelps 'deed. 
It  conveys  to  Hannah  Chapman,  her  heirs  and 
assigns,  "  one  hundred  and  fifty  acres  of  land, 
being  and  lying  in  township  No.  1,  west  of 
Genesee  River  (south  east  corner  of  said  town, 
beginning  two  miles  north  of  Canawagus,  and 
bounding  on  the  said  river),  to  be  in  common 
and  undivided." 

275*]  *I  am  inclined  to  think  the  construc- 
tion of  this  grant,  contended  for  by  the  plaint- 
iff's counsel,  is  the  true  one  ;  that  the  descrip- 
tive part  of  the  deed,  was  intended  to  apply  to 
the  land  conveyed,  and  not  to  the  town  in 
which  that  land  was  situated  ;  that  the  words 
"  southeast  corner  of  said  town, "must  be  con- 
sidered as  a  location  of  the  land,  and  are  to  be 
read  in  connection  with  the  previous  descrip- 
tion, and  not  as  the  commencement  of  a  new 
member  of  the  sentence.  The  grantor  con- 
veyed 150  acres  of  land,  being  and  lying  in 
township  No.  1,  west  of  Genesee  River  (in) 
the  southeast  corner  of  said  town,  beginning 
two  miles  north  of  Canawagus,  and  bounding 
on  the  said  river.  Beginning  and  bounding 
must  refer  to  the  same  antecedent;  and  if  that 
antecedent  be  the  150  acres  of  land,  then  they 
are  used  in  their  natural  and  appropriate  sense. 
But  it  certainly  is  not  strictly  accurate  to  say 


that  a  corner  begins  at  a  certain  place,  and 
bounds  upon  a  river.  A  corner  is  a  point.  It. 
has  no  extension.  A  town  or  farm  begins  at 
a  certain  place,  but  a  corner  of  a  town  or  farm 
is  at  such  a  place.  So  a  town  or  farm  may 
bound  upon  a  river,  but  the  corner  of  such 
town  or  farm  is  upon  the  river.  These  are 
minute  criticisms,  and  would  be  entitled  to 
very  little  consideration,  were  there  any  thing 
in  the  deed  clearly  to  indicate  the  intention  of 
the  parties.  But  where  that  intention  is  left  in 
doubt,  and  the  construction  of  the  instrument 
is  essentially  varied,  by  a  trifling  change  even 
in  the  punctuation,  these  criticisms,  though 
verbal,  may  be  entitled  to  some  weight. 
It  is  difficult  to  understand  what  was  meant  by 
the  terms  to  be  in  common  and  undivided.  The 
townships,  at  that  time.were  probably  not  sub- 
divided into  lots;  and  it  may  have  been  the  in- 
tention of  the  grantor  only  to  reserve  the  right 
of  running  the  150  acres  conveyed  to  the  grant- 
ee, into  a  lot,  when  he  came  to  divide  the  town- 
ship; so  as  to  preserve  uniformity  in  the  sub- 
divisions. But  if  the  lot  was  to  be  located  in 
the  southeast  corner  of  the  town,  as  I  think, 
according  to  the  fair  construction  of  the  deed, 
it  vvas,  then  the  possession  taken  and  held  by 
the  grantee  must,  under  the  circumstances  of 
the  case,  be  considered  a  *location  by  [*276 
the  consent  of  the  grantor.  There  can  be  little 
question  that,  in  fact,  the  deed  was  intended  to 
cover  the  land  which  the  grantee  was  in  pos- 
session of  when  the  deed  was  given,  and  had 
been  for  some  time  before. 

The  covenants  in  the  deed  show  that  the  con- 
sideration was  not  nominal  merely;  that  it  was 
a  sale  and  purchase  of  a  farm  in  the  ordinary 
manner.  And  it  appears  from  the  deed  itself, 
that  Phelps  resided  at  Canandaigua  at  no  very 
remote  distance  from  the  premises  in  question; 
and  it  may  fairly  be  intended  that  he  knew  of 
the  location  and  that  it  was  made  with  his  ap- 
probation, since  it  does  not  appear  ever  to  have 
been  questioned  by  him  or  his  representatives. 

Whether  the  premises  in  question  were  in 
the  southeast  corner  of  the  town,  was  left  to 
the  jury  to  decide  as  a  question  of  fact. 

Jesse  Ha wley  testified  that  the  southeast  cor- 
ner of  the  town  might  be  at  two  different  points, 
owing  to  the  particular  course  and  bend  of  the 
river;  and  from  the  diagram  exhibited  by  him, 
it  appears  that  the  Dugan  farm  (the  premises 
in  question)  is  in  the  extreme  eastern  point, 
though  not  quite  at  the  southern  extremity  of 
the  town;  there  being  another  farm  lying  along 
the  southern  line.  The  jury  found  the  location 
to  be  in  conformity  with  the  deed,  and  I  per- 
ceive no  sufficient  ground  for  interfering  with 
their  verdict  op  this  point.  If  the  location  be 
correct,  then  the  lessors  were  clearly  entitled 
to  recover. 

Nor  is  there  any  ground  for  granting  a  new 
trial  upon  the  affidavits  of  surprise  or  newly 
discovered  evidence  The  promise  of  Mr.  Lee 
to  write  to  his  client  did  not  impose  upon  him 
the  obligation  to  suspend  all  proceedings  in  the 
case,  until  he  received  an  answer,  and  commu- 
nicated it  to  Mr.  Wadsworth.  Mr.  Lee  swears 
expressly,  that  there  was  no  such  agreement 
on  his  part;  and  Mr.  Wadsworth  does  not  pre- 
tend there  was,  unless  it  was  implied  in  the 
promise  to  Mr.  Lee,  to  write  to  his  client,  and 
communicate  to  him  Mr.  Wadsworth's  poposi- 
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tion.  Mr.  Lee  further  swears,  that  he  did  not 
know  of  the  absence  of  Mr.  Wadsworth  when 
277*]  the  cause  was  noticed  for  *trial,  nor 
until  he  came  to  the  circuit;  and  that  Mr.  Wads- 
worth's  counsel  then  said  they  were  as  well 
prepared  at  that  time  as  they  ever  should  be. 
There  is  nothing  now  disclosed  to  induce  us  to 
suppose  that  Mr.  Wadsworth  has  any  material 
evidence  or  defense  which  was  not  produced 
on  the  former  trial,  except  the  general  affidavit 
of  merits.  The  newly  discovered  witness  de- 
nies all  knowledge  01  any  conveyance  from 
Mrs.  Chapman  to  her  son,  which  is  the  newly 
discovered  evidence  relied  upon. 

The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 


DOE,  ex  dem.  DE  PEYSTER  ET  AL., 

v. 
ROWLAND. 

Conveyance  to  Husband  and  Wife  During  Cov- 
erture— They  are  Seised  per  tout,not  per  mi. — 
Deed  by  Either  Without  Other  Void— Deed  by 
Feme  covert,  Void— Proper  Acknowledgment 
after  Husband's  Death,  Operates  as  Original 
Execution  and  Gives  the  Deed  Effect  from  tluit 
Time — Devise  with  Power  to  Convey  in  Fee— Life 
Estate. 

Husband  and  wife  holding  lands  by  a  conveyance 
to  them  jointly,  are  not  joint  tenants  or  tenants  in 
common.  They  are  seised  per  tout,  but  not  per  mi, 
each  owner  of  the  whole;  and  the  conveyance  by  one 
is  inoperative  as  to  any  part :  for  both  are  necessary 
to  make  one  grantor. 

The  deed  of  a  feme  covert  is  void  at  common  law, 
not  merely  voidable ;  and  though  she  acknowledge 
the  execution  after  her  husbands  death,  this  shall  not 
relate  to  the  time  of  the  original  execution.  It  can 
be  made  operative  only  in  virtue  of  an  acknowledg- 
ment under  the  Statute,  1  R.  L.,  369,  sees.  1,2. 

But  her  acknowledgment  of  the  deed  after  the 
husband's  death,  shall  pass  her  right  in  the  land,  for 
it  gives  effect  to  the  old  deed  as  an  original  convey- 
ance, from  the  time  of  the  acknowledgment. 

Husband  and  wife  were  seised  of  land  by  a  con- 
veyance to  them  jointly.  They  executed  a  deed  in 
fee  in  the  common  law  form,  which  was  not  ac- 
knowledged pursuant  to  the  Statute,  1  R.  L.,  309, 
sees.  1,  2.  After  the  husband's  death,  the  wife  went 
before  a  master  in  chancery,  and  with  full  knowl- 
edge of  her  rights,  and  with  intention  to  give  effect 
to  the  deed,  acknowledged  that  she  executed  it 
freely,  &c.  Held,  that  this  was  an  original  execu- 
tion of  the  deed  by  her ;  and  that  it  passed  her  es- 
tate, taking  effect  from  the  time  of  the  acknowl- 
edgment. 

A  devise  with  power  to  convey  in  fee,  carries  a 
fee.  Otherwise,  if  the  power  be  to  devise  merely. 

But  if  the  devise  be  in  terms,  for  life,  though  it 
give  power  to  convey  in  fee,  whether  this  will  carry 
a  fee,  quaere. 

Citation— 16  Johns.,  110. 

TUECTMENT,  for  a  lot  in  the  City  of  N.  Y. ; 
JJ  tried  at  the  N.  T.  Circuit  in  Feb.,  1826, 
when  the  following  facts  were  admitted:  One 
Charlton  and  his  wife  were  seised,  in  fee,  of 
two  adjoining  lots  in  the  city  (one  of  which  is 
the  premises  in  question),  under  a  conveyance 
made  to  them  jointly  during  coverture.  They 
had  no  children.  Apr.  29, 1804,  they  executed 
a  conveyance  of  the  two  lots  to  Peter  J.  Munro, 
Esq.,  in  fee,  reciting  their  joint  seisin,  and  ex- 
pressing their  intent  that  he  should  convey  to 
Charlton  in  several ty;  but  the  deed  was  not 
278*]  *acknowledged  by  Mrs.  Charlton  dur- 
ing her  husband's  life  according  to  the  Statute, 
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1  R.  L.,  369,  sees.  1,  2.     Munro  conveyed  to 
Charlton  Apr.  30,  1804,  according  to  his  trust, 
and  May  9,  in  that  year,  Charlton  demised  one 
of  the  lots,  the  premises  in  question,  to  one 
Roosevelt,  for  42  years,  at  an  annual  rent. 

June  3,  1804,  Charlton  made  his  will,  devis- 
ing all  his  real  estate  to  his  wife,  without  im- 
peachment of  waste;  declaring  that,  during  her 
life,  she  might  dispose  of  it  as  fully  and  amply 
as  if  he  had  devised  it  to  her  absolutely  and 
forever;  appointing  her  sole  executrix  during 
her  life,  and  giving  her  power  (but  not  requiring 
her)  to  sell  in  fee  all  his  real  estate,  except  the 
two  lots;  »nd  with  power  to  devise  the  whole 
without  any  exception.  But  upon  the  contin- 
gency of  her  not  devising,  then  he  devised  the 
lot  in  question,  to  his  executors,  .on  certain 
trusts,  &c. ,  disposing  of  the  fee  to  persons  other 
than  the  lessors.  Charlton  died  June  12, 1806, 
and  on  the  20th  of  that  month  Mrs.  Charlton, 
his  widow, with  a  full  knowledge  of  all  the  cir- 
cumstances, and  being  apprised  that  the  two 
lots  belonged  to  her  for  want  of  her  previous 
acknowledgment, went  before  a  master  in  chan- 
cery and  acknowledged  that  she  executed  the 
deed  to  Mr.  Munro  freely,  without  any  threats 
or  compulsion  of  her  husband.  She  declared  her 
intention  to  abide  by  the  will,received  rent  from 
Roosevelt  during  her  life,  and  died  intestate  in 
Dec.,  1819.  After  her  death  the  defendant  paid 
rent  to  the  devisees  over  of  Charlton.  The  les- 
sees of  the  plaintiff  are  the  heirs  at  law  of  Mrs. 
Charlton. 

Verdict  for  the  plaintiff  subject  to  the  opin- 
ion of  the  court  on  a  case,  with  leave  for  either 
party  to  turn  it  into  a  special  verdict. 

Mr.  J.Anthon,  for  the  plaintiff.  Charlton  and 
wife  were,  during  coverture,  seised  of  the  en- 
tirety. Neither  could  convey  without  the  other. 

2  Bl.  Com.,  183;  Co.  Litt.,  187;  Greenv.  King, 
2  Bl.,  1211:  Doe  v.  Parratt,  5  T.  R.,  654;  Jack- 
son v.  Stevens,  16  Johns.,  115;  Rogers  v.  Benson, 
5  Johns.,  Ch. ,  437;  Sutliffv.  Forgey,  1  Cow.,  96. 
*The  deed  to  Mr.  Munro  was,  therefore,[*279 
the  act  of  the  husband  only  (Co.  Litt. ,  326  a), 
being  absolutely  void  as  to  the  wife.     Mary 
Portington'scase,  10  Rep., 43;  Fowler  v.  Shearer, 
7  Mass.,  19,  per  Parsons,  Ch.  J.     And  this, 
though  her  husband  joined  in  the  deed  with 
her.     Jackson  v.  Cairns,  20  Johns. ,  304,  per 
Spencer,  Ch.  J.    A  fine  or  recovery  (Co.  Litt. , 
853  b;  Plowd.  Com.,  514;  1  Inst.,  121),  or  an 
acknowledgment  under  the  statute,  are  essen- 
tial to  give  it  any  effect.     Jackson  v.  Sears,  10 
Johns.,  440.     From  these  principles  it  follows 
that  nothing  passed  by  the  conveyance,  either 
from  Charlton  or  his  wife.  She  took  the  whole 
by  survivorship. 

The  acknowledgment  after  the  husband's 
death,  was  made  by  the  wife  as  a  feme  covert ; 
whereas  she  was  sole.  It  was  incongruous;  and 
to  give  it  effect,  would  be  to  create  a  new  spe- 
cies of  conveyance.  It  was  inoperative  in  any 
way.  Had  she  intended  to  give  effect  to  her 
husband's  will,  the  obvious  course  was  to  con- 
vey to  trustees  for  the  purpose  declared  in  the 
will.  The  acknowledgment  could  not  make 
that  valid  which  was  void  during  the  husband's 
life,  and  which,  by  the  change  of  title  conse- 
quent upon  his  death,  must  have  lost  all  vitali- 
ty, if  it  ever  had  any.  There  was  nothing  to 
which  the  acknowledgment  could  relate.  There 
is  no  analogy  between  this  and  the  English 
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cases  under  the  Statute  of  Enrollment.  There 
the  deed  is  merely  voidable  until  enrollment, 
which  relates  back  to  the  execution,  having 
something  to  which  it  may  attach.  (2  Inst.,674.) 

Mrs.  Charlton  being  seised  in  fee,  therefore, 
at  her  death  the  premises  in  question  descended 
to  her  heirs  at  law. 

They  may  recover,  notwithstanding  the  lease 
to  Roosevelt  is  unexpired.  That  lease  was  void 
for  the  same  causes  which  avoid  the  deed;  and 
being  so,  could  not  be  set  up  by  the  receipt  of 
rent  after  her  husband's  death.  (1  Roper.  Husb. 
and  Wife,  93  ;  7  Johns.,  86  ;  2  Saund.,  180, 
note  9.) 

Thus  the  plaintiff's  right  at  common  law  is 
clear. 

But  if  the  will  is  to  take  effect,  it  does  not 
28O*]  change  the  *result.  It  gave  a  fee  simple 
to  the  wife  ;  and  then  she  was  remitted  to  her 
better  estate  at  common  law.  Though  an  estate 
be  expressed  for  life  in  a  will,  yet,  being^  fol- 
lowed up  by  the  power  of  absolute  disposition, 
the  will  carries  a  fee.  Goodtitle  v.  Otway,  2 
Wils.,  61;  Barford  v.  Street,  16  Ves.,  135;  Jack- 
son v.  Bobbins,  16  Johns.,  588;  Tomlinson  v. 
Dighton,  1  Salk.,  239 ;  S.  C.,  1  P.  Wms.,  149; 
Crossing  v.  Orossling,  2  Cox.,  395;  Reid  v.  Sher- 
gold,  10  Ves.,  370. 

This  is  not  a  case  of  election  under  a  will, 
which  controls  our  common  law  rights.  Crosbie 
v.  Murray,  1  Ves.,  Jr.,  556. 

True,  if  the  estate  passed  to  Mrs.  Charlton, 
under  the  will,  in  this  view  the  lease  would 
bind  us;  but  this  will  not  prevent  our  judgment, 
for  the  defendant  has  attorned  to  the  devisees 
over,  recognizing  them  as  his  landlords,  and 
paying  them  rent  in  preference  to  the  heirs  at 
law. 

Mr.  P.  A.  Jay,  contra.  We  admit  the  deed 
to  Mr.  Munro  was  inoperative,  but  when  duly 
acknowledged  by  Mrs.  Charlton.it  became  valid 
by  relation,  from  the  day  of  its  date.  Relation 
is  a  fiction  of  law  resorted  to  for  the  promotion 
of  justice,  and  for  promoting  the  lawful  inten- 
tion of  parties,  by  giving  effect  to  instruments, 
which,  without  it,  would  be  invalid,  ut  rets, 
magis  valeat  guam  pereat ;  though  it  is  not  al- 
lowable when  it  would  defeat  the  rights  of  third 
persons.  Jackson  v.  Bard,  4  Johns.,  230;  John- 
son v.  Stagg,  2  Johns.,  510  ;  Jackson  v.  Butt,  \ 
Johns.,  Cas.,  85;  Heath  v.  Ross,  12  Johns.,  140; 
Jackson  v.  Dickenson,  15  Id.,  315  ;  Com.  Dig., 
Barg.  and  Sale,  B,  9  ;  Jackson  v.  Stevens,  16 
Johns.,  110. 

But  if  we  are  wrong  on  the  head  of  relation, 
then  we  contend  that  Mrs.  Charlton's  acts,  after 
her  husband's  death  amounted  to  a  redelivery 
of  the  deed.  Goodrich  v.  Walker,  1  Johns., 
Cas.,  253  ;  Verplanck  v.  Sterry,  12  Johns.,  536; 
Ooodwright  v.  Straphan,  1  Cowp.,  201. 

But  if  her  acts  were  not  a  redelivery,  they 
are  a  waiver  of  the  estate  conveyed  to  her  dur- 
ing coverture.  Co.  Litt.,  3  a;  Butler  and 
Baker's  case,  8  Rep.,  26  b. 
281*]  *  Again;  the  lessors  of  the  plaintiff  are 
estopped  by  Mrs.  Charlton's  election  to  take  un- 
der the  will.  She  cannot  claim,  at  the  same 
time,  under  and  against  the  same  instrument. 
Thelussonv.  Woodford,  13  Ves.,  220;  Broome 
v.  Monk,  10  Ves.,  616  ;  Wilson  v.  Townsend,  2 
Ves.  Jr., 696;  Birmingham  v .  Kirwan,  2Sch.  & 
L.,  449  ;  1  Swanst.,  394,  n.\  Ardesoife  v.  Ben- 
net,  2  Dick.,  463.  And  the  devisees  may  avail 
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themselves  of  this  election  at  law.  (Co.  Litt., 
31  b;  Litt.  sec.  258  ;  Bro.  Baron,  pi.  27  ;  Id., 
cuiin  vita,  pi.,  15  ;  4  Vin..  ,101  ;  21  H.  6,  24; 
Dy.,  851  b;  Gosling  v.Warburton,  Cro.  Eliz., 
128  ;  S.  C.,  1  Leon,  136  ;  S.  C.  Ow.,  154  ;  39 
H.  6,  26,  27.) 

Mrs.  Charlton  did  not  take  an  estate  in  fee 
under  the  will,  but  a  mere  estate  for  life,  with 
power  of  devising.  The  devise  that  she  may 
dispose  absolutely,  did  not  relate  to  these  two 
lots.  They  were  excepted.  But  the  devise  as 
to  the  whole  subject-matter  is  expresslv  for  life, 
and  an  estate  in  fee  cannot  be  implied.  1  Rob. 
Wills.,  426,  7i.;  Sugd.  Powers,  101,  Am.  ed.; 
Jackson  v.  Robbing,  16  Johns.,  588;  Goodtttlev. 
Otway,2Wi\s.,6;  Barfordv.  Street,  16 Ves.,  136. 

But  if  the  lessors  of  the  plaintiff  plaim  under 
the  will,  they  must  take  subject  to  the  lease. 
Paying  rent  to  a  stranger,  or  attorning  to  him, 
will  not  work  a  forfeiture.  (1  R.  L.,  443  ;  2 
Leon.,  60;  3  Mod.,  151.) 

If  the  deed  was  void,  still  the  lease  was  void- 
able only,  and  was  affirmed  by  the  widow's  ac- 
ceptance of  rent.  4Bac.  Abr.,  17,  139 ;  IBart. 
Elem.  of  Conv.,  487  ;  7  Rep.,  8b;  Co.  Litt., 
45  b,  297  ;  Zouch  v.  Parsons,  3  Burr.,  1806  ;  9 
H.,  6, 43;  Com.  Dig.,  Baron  and  Feme,  R;  Jor- 
don  v.  Wikes,  Cro.  Jac.,  332  ;  Harvey  v.  Thom- 
as, 1  Leon,  247. 

But  even  if  the  lease  was  void,  the  tenants 
were  entitled  to  notice  to  quit.  Roe  v.  Wood, 
1H.  Bl.,  97;  7  T.  R.,  83. 

Reply.  The  acknowledgment  is,  in  no  re- 
spect, a  substitute  for  the  common  law  requi- 
sites of  a  deed.  It  is,  in  all  cases,  a  statutory 
adjunct  to  a  deed,  already  executed,  conform- 
ably *  to  the  requisites  of  the  common  [*282 
law.  To  give  this  acknowledgment  the  effect 
of  a  conveyance,  would  be  giving  an  effect 
which  was  not  intended.  It  is  the  mere  evi- 
dence of  a  former  and  void  delivery.  So  of  all 
Mrs.  Charlton's  acts  relied  on  in  affirmance. 

As  to  waiver  or  disclaimer,  there  could  have 
been  none  in  this  case  except  by  record,  or  at 
least  by  deed,  on  the  part  of  Mrs.  Charlton. 
Tomlinson  v.  Tickell,  3  B.  &  A.,  31. 

If  this  be  a  case  of  election,  it  is  only  proper 
for  a  court  of  chancery.  But  it  is  not  so  even 
as  to  that  court.  There  is  no  beneficial  interest 
f  rustrated,by  disappointing  the  intention  of  the 
testator  ;  no  one  to  demand  compensation  for 
his  disappointment.  In  the  contrary  case  only, 
is  one  taking  under  a  will  put  to  his  election. 
Blake  v.  Bunbury,  1  Ves.  Jr.,  514.  The  lessors 
of  the  plaintiff  could  not  compel  an  election, 
for  they  do  not  claim  under  the  will.  And  if 
otherwise,  they  certainly  could  not  compel  an 
election  during  Mrs.  Charlton's  life,  while  she 
undoubtedly  had  the  absolute  control.  Kavan 
v.  Pultney,  2  Ves.  Jr.,  544  ;  Sid.,  384. 

None  of  the  declarations  or  acts  of  Mrs.  Charl- 
ton have  the  character  of  an  estoppel .  Neither 
the  lease,  nor  acceptance  of  rent,  could  create 
an  estoppel  as  to  the  freehold  or  inheritance; 
for  an  estoppel  must  be  certain  to  every  intent, 
and  not  taken  by  way  of  argument  or  infer- 
ence. The  cases  cited  to  this  point  on  the  other 
side,  are  either  of  technical  estoppels,  or  of  elec- 
tion, and  will  be  seen,  on  examination,  to  have 
no  application  whatever. 

The  mere  acceptance  of  rent  will  not  affirm 
the  lease,  though  it  be  voidable  merely.  Jen- 
kins v.  Church,  Cowp.,  482  ;  Gregnon  v.  Harri- 
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son,  2  T.  R.,  425.  But  the  lease  was  void.  2 
Saund.;  180,».9;  7  Johns.,  85,  per  Thompson,,/. 

No  notice  to  quit  could  be"  necessary.  The 
tenant  disclaims  all  title  in  the  lessors  of  the 
plaintiff,  who  are  the  landlords  in  right  of  Mrs. 
Charlton,  as  her  heirs.  Admitting  he  was  a  ten- 
ant from  year  to  year,  by  her  receipt  of  rent, 
yet  having  acted  in  hostility  to  her  rights  as 
283*]  lessor,  *he  cannot  insist  on  notice.  This 
is  the  settled  doctrine.  Throckmorton  v  Whelp- 
dale,  Bull.  N.  P..  96  ;  Goodwright  v.  Thirley,  2 
Esp.,  41. 

Curia,  per  SAVAGE,  Ch.  J.  Husband  and 
wife  holding  lands  by  a  conveyance  to  them, 
are  not  joint  tenants.  They  are  seised  per  tout 
but  not  per  mi.  They  are  each  owner  of  the 
whole,  but  not  of  the  half.  They  must  both 
join  in  a  conveyance.  They  are  both  neces- 
sary to  make  one  grantor,  and  the  deed  of  either 
without  the  other  is  merely  void.  The  deed 
from  Charlton  and  wife  was  signed  by  both, 
but  as  no  interest  in  lands  can  be  conveyed  un- 
der our  statute,  by  a  feme  covert,  without  the 
proper  official  acknowledgment ;  the  signing 
and  sealing,  and  ordinary  acknowledgment 
before  the  witnesses,  are  of  no  effect  and  con- 
vey no  title. 

At  the  death  of  Charlton, therefore.the  whole 
estate  in  the  premises  in  question  became  vest- 
ed, by  right  of  survivorship,  in  Mrs.  Charlton. 
Thus  far  the  counsel  on  both  sides  agree.  Of 
this  Mrs.  Charlton  was  apprised  while  she 
was  sole  owner.  What  she  subsequently  did, 
was  done  with  the  intention  of  effectuating  the 
objectsof  her  husband's  will.  She  then, when 
sole,  acknowledged  that  when  she  executed 
the  deed  to  Mr.  Munro,  while  covert,  she  acted 
freely  and  without  any  threats  or  compulsion 
of  her  husband.  Upon  the  effect  of  this  ac- 
knowledgment, the  counsel  differ  widely.  The 
plaintiff's  counsel  contend  that  nothing  passed 
by  it;  that  it  was  not  competent  for  Mrs.  Charl- 
ton to  convey  her  estate  but  in  the  ordinary 
forms  of  conveyance.  The  defendant's  coun- 
sel contends  that  the  acknowledgment  related 
to  the  date  of  the  deed,  and  confirmed  every- 
thing which  had  been  done — the  deed, the  lease 
to  Roosevelt,  and  the  will  of  Charlton. 

If,  indeed,  this  acknowledgment  was  void, 
and  passed  no  estate,  then  Mrs.  Charlton  was 
seised  at  her  death,  and  the  plaintiff  must  re- 
cover, unless,  by  her  acts,  she  was  estopped 
from  asserting  her  title.  But  why  should  a  de- 
liberate act  of  this  kind,  by  a  person  competent 
284*]  to  *convey,  be  inoperative  and  void? 
The  instrument  contains,  upon  its  face,  every- 
thing necessary  to  a  perfect  conveyance.  She 
is  described,  indeed,  as  a  feme  covert,  and  her 
husband  is  a  party  with  her  ;  but  there  is  no 
question  as  to  the  identity  of  the  grantor.  There 
is,  perhaps,  a  false  description,  and  a  person 
inserted  as  grantor,  not  in  esse,  when  she  ac- 
knowledges the  deed.  But  it  is  still  her  act  and 
her  conveyance.  It  is  sufficient  for  transfer- 
ring all  her  interest  to  the  grantee,  for  the  pur- 
poses expressed.  It  cannot  be  denied,  that  aft- 
er the  death  of  her  husband,  when  she  became 
sole  owner,  she  alone  might  have  conveyed  the 
premises  to  Mr.  Munro.  Then,  does  the  name 
of  her  deceased  husband  vitiate  her  deed  ?  Sure- 
ly not.  It  is  merely  surplusage.  It  has  no  ef- 
fect whatever.  Suppose  a  sole  owner  of  a  lot 
of  land  draws  a  deed  conveying  his  land  upon 
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sufficient  consideration,  and  in  due  form  ;  and 
three  or  four  names  are  inserted  in  the  body  of 
the  deed  as  grantors,  but  no  one  signs  except 
the  owner  ;  can  he  reclaim  the  land  which  he 
has  thus  conveyed, on  the  ground  that  the  other 
grantors  did  not  convey  ?  Or  can  a  feme  sole 
avoid  her  deed  by  describing  herself  as  &feme 
covert?  Clearly  not.  On  what  ground  is  it,  then, 
that  the  acknowledgment  by  Mrs.  Charlton  aft- 
er the  death  of  her  husband,  is  not  a  perfect 
execution  of  the  deed  ? 

It  is  very  clear  to  my  mind,  that  this  act  of 
Mrs.  Charlton  amounted  to  a  conveyance  of 
her  interest  in  the  premises.  Whether  her  exe- 
cution of  the  conveyance  had  relation  back  to 
the  time  of  the  original  execution  by  her  and 
her  husband,  or  whether  it  operated  as  a  con- 
veyance in  prcesenti,  it  seems  to  me,  cannot  be 
very  material  to  the  lessors  of  the  plaintiff.  If 
it  related  back,  then  the  conveyance  from  Mr.' 
Munro  to  Charlton  is  supported.  Charlton's 
will  thus  becomes  operative,  and  then,  it  is  con- 
tended, jthat  Mrs.  Charlton  took  a  fee  under  the 
will. 

It  is  undoubtedly  true,  that  a  devise  with 
power  to  convey  in  fee  carries  a  fee,  though  a 
devise  with  power  to  devise  in  fee  carries  but 
a  life  estate.  But  the  intention  of  the  testator 
is  always  a  cardinal  point  in  construing  wills  ; 
*and  in  this  case  that  intention  is  not  [*285 
left  to  construction.  It  is  explicitly  expressed. 
An  estate  for  life,  and  no  greater,  is  given  ; 
and  as  to  the  lots  in  question,  the  wife  had  no 
power  to  sell.  All  her  acts  were  in  affirmance 
of  the  will.  She  received  rent  on  the  lease  to 
Roosevelt. 

On  the  question  of  relation,  I  cannot  accede 
to  the  position  of  the  defendant's  counsel.  In 
all  cases  where  a  subsequent  act  is  held  to  re- 
late back  to  a  thing  antecedent,  there  must  be 
something  to  which  relation  may  be  had — 
something  inchoate,  imperfect,  but  still  some- 
thing. 

I  shall  not  go  into  an  examination  of  the 
cases,  but  I  think  I  hazard  nothing  in  the  as- 
sertion that  in  none  of  them  was  relation  had 
to  a  void  act.  In  Jackson  v.  Stevens,  16  Johns. , 
110,  Spencer,  J.,  speaking  of  a  deed,  executed 
by  a  feme  covert,  under  similar  circumstances 
says  :  "  It  is  contended,  however,  that  the  ac- 
knowledgment of  the  deed  by  Mrs.  B.,  in  Oct., 
1J814,  related  back  to  the  date  of  the  deed  ( it 
was  dated  in  1795),  and  rendered  it  valid  from 
the  beginning.  But  although  she  signed  and 
sealed  the  instrument,  it  was  not  her  deed,  un- 
til she  had  acknowledged  it  according  to  the 
statute.  It  could  not  bind  her  as  a  contract. 
She  was  not  confirming  an  inchoate  and  im- 
perfect agreement.  The  deed  took  its  efficacy 
from  the  period  of  her  acknowledgment,  and 
there  was  nothing  prior,  to  which  it  could  re- 
late." This  seems  to  me  an  authority  in  point. 
The  deed  of  Mrs.  Charlton,  then,  took  effect 
from  its  acknowledgment.  What  was  that  ef- 
fect ?  It  conveyed  all  her  interest  to  Mr  Mun- 
ro, for  certain  purposes  expressed  in  the  deed 
itself.  Whether  the  trusts  in  that  deed  can  be 
executed  according  to  its  letter  or  spirit,  or 
whether  they  can  be  enforced  at  all,  are  con- 
siderations with  which  we  have  nothing  to  do 
in  a  court  of  law.  It  is  the  legal  title  which  we 
are  pursuing,  and  have  traced  to  Mr.  Munro. 
It  is,  perhaps,  unnecessary  to  pursue  it  further 
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If  it  remains  in  Mr.  Munro,  it  is  not  in  the  les- 
sors of  the  plaintiff.  If  the  doctrine  of  relation 
or  of  estoppel  is  applicable,  so  far  as  to  con- 
286*]  firm  *the  deed  of  Mr.  Munro  to  Charl- 
ton,  then  it  supports  the  will ;  and  I  have  al- 
ready attempted  to  show,  that  in  that  view,  the 
fee  cannot  be  in  the  lessors.  If  the  estate,  upon 
the  doctrine  of  relation  or  estoppel,  vested  in 
Charlton's  heirs  by  virtue  of  the  conveyance  or 
acknowledgment  of  Mrs.  Charlton,  then  it  is 
out  of  the  lessors.  So  that,  in  any  view  of  the 
subject,  which  I  can  take,  the  plaintiff  cannot 
recover. 

There  were  many  questions  discussed  on  the 
argument  with  great  learning  and  ability;  but, 
if  I  am  correct  in  giving  effect  to  the  acknowl- 
edgment as  of  the  date  of  the  transaction,  then 
any  further  examination  becomes  useless. 

I  am  of  opinion  that  the  defendant  is  en- 
titled to  judgment. 

Judgment  for  the  defendant. 

Cited  in— 6  Wend..  19 ;  15  Wend.,  617 ;  19  Wend.,  178. 
342;  3HU1.517:  H.&D..262;  UN.  Y.,  432;  20N.  Y., 
324;  53  N.  Y.,  238;  11  Hun,  535;  9  Abb.  N.  S.,  446  ;  21 
Am.  Dec.,  253 ;  32  Am.  Dec.,  441 ;  42  Am.  Dec.,  518 
(16  Vt..  309) ;  46  Am.  Dec.,  275  (12  Ala.,  630) ;  37  Ind., 
399:  36  Ind.,  429;  27  Am.  Kep.,  310  (65  Mo.,  681). 


GOODEL  v.  BAKER. 

Town  Meetings — May  be  Opened  at  any  Time  Be- 
tween Sunrise  and  Sunset — May  Adjourn  to 
Next  Day  and  a  Different  Place. 

A  town  meeting  may  be  opened  for  business  ait  any 
time  between  sunrise  and  sunset. 

When  so  opened,  the  meeting  may  be  continued 
to  the  second  day,  and  it  may  be  adjourned  imme- 
diately on  opening  the  first  day,  to  the  nextday,and 
to  a  different  place.in  the  discretion  of  the  meeting, 
provided  they  deem  this  necessary  for  their  aceom- 
modation. 

Of  this  necessity  the  meeting  are  the  exclusive 
judges. 

Citation— 2  R.  L..  125. 

rPRESPASS  de  bonis  asportatis,  tried  at  the 
1  Lewis  Circuit,  Dec.  14, 1826,  before  Will- 
iams, Circuit  J. 

The  defendant  distrained  and  sold  the  plaint- 
iff's horses  for  a  tax,  assuming  to  be  collector 
of  the  Town  of  Watson,  in  Lewis  Co.  He  did 
this  under  a  regular  warrant;  and  the  only  ma- 
terial question  at  the  trial  was, whether  he  was 
a  collector  of  that  town  for  1825.  On  this  head, 
the  defendant  proved  that  he  was  the  reputed 
collector  of  that  year.  The  plaintiff  then  proved, 
that  at  the  town  meeting  of  1824,  the  freehold- 
ers and  inhabitants  of  Watson,  adjourned  to 
the  house  of  Daniel  Whedon  in  that  town,  as 
the  place  of  holding  their  town  meeting  of  1825, 
which  was  fixed  by  a  statute  on  the  1st  Tues- 
day of  Mar.  ;  but  in  all  other  respects  was  sub- 
ject to  the  regulations  of  the  Act  Relative  to 
the  Duties  and  Privileges  of  Towns,  2  R.  L., 
125.  It  appeared  that  no  time  of  day  for  the 
future  meeting  was  fixed  in  the  resolution  to 
adjourn.  The  usual  time  of  opening  the  meet- 
ings in  that  town  had  been  from  10  to  11  A. 
287*]  M.  But  on  the  occasion  *in  question, 
the  meeting  was  opened  at  half  past  9  A.  M., 
many  of  the  electors  having  assembled,  and 
three  justices  of  the  town,  with  the  clerk,  pre- 
siding. A  resolution  was  immediately  passed, 
after  so  opening,  to  adjourn  to  the  house  of 
Thomas  Paffer,  about  20  miles  distant,  where 
the  meeting  again  convened.and  the  defendant, 
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with  the  other  town  officers,  was  chosen,  two 
of  the  justices  presiding.  The  reason  alleged 
for  the  adjournment  was,  that  Whedon's  house 
was  uninhabited,  and  his  barn  empty,  the 
weather  being  inclement,  and  accommodations 
not  good,  and  Paffer's  was  the  next  convenient 
place.  On  the  day  of  the  adjournment,  several 
of  the  voters  who  arrived  at  Whedon's  after 
the  adjournment,  with  others  who  remained, 
proceeded  on  their  part  to  elect  a  set  of  town 
officers,  a  moderator  chosen  for  the  purpose 
presiding,  after  the  only  justice  present  had  re- 
fused to  preside.  The  defendant  had  acted  as 
collector  for  the  town,  being  recognized  as  such 
by  the  county  board  of  supervisors,  and  their 
warrant  directed  to  him. 

The  judge  charged  the  jury  that  the  meeting 
had  no  right  to  adjourn  except  in  cases  of  ne- 
cessity; that  the  exercise  of  the  power  of  ad- 
journment was  inquirable  into;  and  if  it  ap- 
peared to  have  been  without  reasonable  cause, 
and  with  a  view  to  oppress  or  defraud,  the  ad- 
journment would  be  illegal.  Upon  this  mat- 
ter he  left  the  facts  to  the  jury,  and  charged 
that,  should  they  not  find  the  meeting  to  have 
been  justified  in  adjourning,  upon  the  princi- 
ples which  he  stated  to  them,  they  should  con- 
sider the  defendant  as  a  trespasser  and  find  for 
the  plaintiff.  The  defendant  excepted.  Ver- 
dict for  the  plaintiff. 

A  motion  was  now  made,  in  behalf  of  the 
defendant,  for  a  new  trial. 

Mr.  H.  Bleecker,  for  the  motion.  It  was  suf- 
ficient for  the  defendant  to  show  that  he  was 
collector  de  facto,  and  an  inquiry  into  the  le- 
gality of  the  town  meeting  was  improper.  (7 
Johns.,  554;  3  Id.,  431;  4  T.  R.,  366.)  This 
can  only  be  done  on  an  information  in  nature 
of  a  quo  warranto.  *It  is  so  of  every  [*288 
public  officer.  The  rule  has  been  adopted  to 
prevent  a  failure  of  justice. 

The  meeting  at  Wheedon's  was  lawful.  A 
town  meeting  may  be  held  at  any  time  between 
sunrise  and  sunset;  and  continued  for  two  days. 
(2R.  L.,  127,  sec.  4.) 

The  right  and  power  to  adjourn  was  inci- 
dent to  and  fully  vested  in  the  meeting.  The 
legal  voters  of  the  town  were  the  sole  judges 
of  the  propriety  or  expediency  of  adjourning. 

Mr.  8.  BeardsUy,  contra.  The  authorities 
cited  go  no  further  than  saying  that  where  an 
appointment  emanates  from  proper  authority, 
it  cannot  be  questioned.  They  allow  that  the 
merely  acting  as  an  officer,  or  being  such  by 
public  reputation,  is  no  more  than  prima  facie 
evidence,  and  may  be  met  and  repelled  by  the 
truth.  The  question  is  one  of  jurisdiction.  (8 
Johns.,  72;  1  Cai.,  92.) 

There  was  no  necessity  for  adjourning.  So 
the  jury  have  decided,  and  the  verdict  should 
conclude.  They  have  pronounced  the  motives 
of  the  adjournment  to  have  been  fraudulent. 

It  is  denied  that  the  meeting,  if  legal ,  had 
any  power  to  adjourn,  except  in  case  of  neces- 
sity. The  statute  cited  gives  power  to  continue 
the  meeting  for  two  days;  but  not  a  word  is 
said  of  adjourning  to  another  place.  This  meet- 
ing is  created  by  statute  with  special  and  lim- 
ited powers,  and  cannot  transcend  those  which 
are  expressly  given. 

Curia,  per  SAVAGE,  Ch.  J.  The  manner  of 
holding  town  meetings  is  pointed  out  by  the 
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Act  Relative  to  the  Duties  and  Privileges  of 
'Towns,  2  R.  L.,  125.  The  officers  who  shall 
preside  are  designated;  these  are  the  justices 
of  the  peace  and,  in  their  default,  the  town 
clerk;  and  if  neither  attend,  then  a  person  is  to 
be  chosen  for  the  purpose.  The  4th  section  of 
the  Act  declares  that  the  town  meeting  shall 
.not  be  held  more  than  two  davs,  implying  that 
it  may  be  held  that  length  of  time  if  necessary. 
It  shall  be  open  only  between  sunrise  and  sun- 
289*1  set,  and  at  *such  place  as  shall  be  ap- 
pointed by  the  voters  from  time  to  time. 

In  this  case,  about  the  usual  number  of 
electors  met  at  the  place  appointed  the  year  be- 
fore, and  at  half  past  9  A.  M.,  about  an  hour 
•earlier  than  usual,  the  justices  and  town  clerk 
were  present  and  opened  the  meeting.  A  mo- 
tion was  made  to  adjourn  to  the  next  day  and 
at  another  place,  which  carried.  The  reasons 
for  this  measure  were  the  inclemency  of  the 
weather  and  the  want  of  accommodations,  the 
house  being  uninhabited. 

If  this  adjournment  was  lawful, then  the  elec- 
tion of  the  defendant  was  so,  and  his  justifica- 
tion complete. 

I  think  the  electors  had  a  right  to  adjourn. 
The  4th  section  gives  them  a  general  power  of 
appointing  the  place.  They  were  the,  best 
judges  of  the  necessity.  There  could  be  no  in- 
jury to  the  rights  of  any.  All  the  electors 
might  attend  the  next  day.  The  judge,!  think, 
erred  in  referring  the  question  of  legality  to 
the  jury.  The  people  had  the  right  to  adjourn, 
and  they  are  better  j  udges  of  the  occasion  upon 
which  it  is  discreet  to  exercise  that  right,  than 
a  jury.  I  think  the  former  are  the  exclusive 
judges.  If  they  were  indiscreet,  that  does 
not  make  the  act  unlawful,  and  all  the  officers 
either  wrong-doers  or  trespassers,  according  to 
the  nature  of  their  official  acts.  I  think  the 
judge  should  have  told  the  jury  that  the  ad- 
journment was  lawful;  and  that,  of  course, 
what  was  subsequently  done  on  the  same  day, 
without  reconsidering  the  question  of  adjourn- 
ment, was  irregular  and  of  no  force;  that  the 
meeting  opened  on  the  second  day  was  a  law- 
ful meeting;  and  the  officers  then  elected  the 
proper  town  officers. 

A  new  trial  should,  therefore,  be  granted. 

New  trial  granted. 

Cited  in— 5  N.  Y.,  24 ;  37  N.  Y..  208 ;  4  Trans.  App., 
182;  50  Barb.,  155;  4  Abb.  N.  S.,  233 ;  19  Wis.,  661. 


.290*]  *JACKSON,  ex  dern.  CHURCH, 

E.  HILLS. 

Ejectment — Evidence — Verdict  as,  in  Action  for 
Mesne  Profits — Witness — One  in  Possession  of 
Part  of  Premises,  Incompetent  for  Defendant 
— Consideration —  Want  or  Failure  of,  Insuf- 
ficient to  Avoid  a  Specialty. 


A  specialty  (e.  g.,  a  lease  under  seal)  cannot  be  im- 
peached at  law,  on  the  ground  of  fraud  or  misrep- 
resentation, as  to  its  consideration,  or  the  motives 
of  its  execution. 

One  In  possession,  though  of  a  part  only  of  the 
premises  in  ejectment,  is  not  a  competent  witness 
for  the  defendant, 

Semble  a  verdict  in  ejectment  is  evidence  in  an  ac- 
tion for  mesne  profits,  against  any  one  in  possession 
of  the  premises. 

Citations— 2  Wils..  347 ;  2  Johns.,  177 ;  13  Johns.,430; 
5  Cow.,  506,  510;  Woodf.,  511;  Adams'  Ej.,  331,334, 
335,  n.  7;  13  Johns.,  457. 

T^JECTMENT  for  a  farm  in  Vernon,  Oneida 
.Ij  Co. ;  tried  at  the  circuit  in  that  county,  Oct. 
10,  1826,  before  Williams,  Circuit  J. 

The  plaintiff  claimed  to  recover  upon  a  de- 
mise from  the  defendant  to  the  lessor  of  the 
plaintiff,  the  particulars  of  which,  and  the 
manner  in  which  the  defendant  sought  to  meet 
the  plaintiff's  claim,  are  stated  in  the  opinion 
of  the  court,  with  the  other  material  facts  in 
the  case. 

The  defendant  offered  H.  O.  Hills  as  a  wit- 
ness to  show  the  demise  fraudulent.  It  was  ob- 
jected that  he  was  in  possession  of  a  part  of  the 
premises  in  question,  under  the  defendant;  and 
the  plaintiff's  counsel  admitted  that  the  wit- 
ness lived  on  a  part  of  the  premises  when  the 
suit  was  commenced,  but  declared  the  object 
of  introducing  the  witness  to  be,  not  to  prove 
anything  in  relation  to  possession,  but  to  show 
the  fraud,  and  the  counsel  admitted  that  the 
defendant  was  in  possession  of  a  part  of  the 
premises.  The  judge  decided  that,  if  the  wit- 
ness was  in  possession  of  part,  this  would  not 
render  him  incompetent;  and  he  was  sworn. 
The  plaintiff's  counsel  excepted. 

Verdict  for  the  defendant. 

Mr.  8.  Beardsley,  for  the  plaintiff,  moved  for 
a  new  trial. 

Mr.  J.  W.  Cushman,  contra. 

Curia,  per  SUTHERLAND,  J.  The  plaintiff, 
upon  the  trial,  claimed  a  right  to  recover  the 
premises  in  question,  in  virtue  of  a  lease,  under 
seal,  from  the  defendant,  bearing  date  Dee.30, 
1825.  By  the  terms  of  the  lease,  the  lessor  of 
the  plaintiff  was  to  have  possession  of  the  farm 
Feb.  15. 1826.  The  lease  was  for  the  term  of 
ten  years,  reserving  an  annual  rent  of  $100. 
The  execution  of  the  lease,  and  the  defendant's 
possession,  were  duly  proved  or  admitted. 

*The  defense  was,  that  the  lease  was  [*291 
obtained  by  fraud;  not  that  the  defendant  was 
incompetent,  by  reason  of  age,  infirmity,  or 
mental  imbecility,  to  make  a  valid  contract,  or 
that  she  was  ignorant,  when  she  executed  the 
lease,  of  its  nature  and  effect;  but  that  the  les- 
sor was  guilty  of  a  misrepresentation  as  to  a 
part  of  the  consideration  or  inducement  to  the 
making  of  the  lease. 

The  facts  relied  on  to  establish  the  fraud, 
were  briefly  these:  The  farm  in  question  con- 
sisted of  about  140  acres  of  land,  and  was  held 


NOTE.— Deed— Fraud  as  to  consideration  does  not 
•  avoid  at  law — Fraud  as  to  execution  does  avoid. 
Franchot  v.  Leach,  5  Cow.,  506 ;  Dorr  v.  Munsell,  13 
Johns.,  430 ;  Champion  v.  White,  5  Cow.,  509 ;  Ste- 
vens v.  Judson,  4  Wend.,  471 ;  Dale  v.  Roosevelt,  9 
Cow.,  307 ;  Slocum  v.  Despard,  8  Wend.,  615 ;  Oster- 
hout  v.  Shoemaker,  3  Hill,  513;  Beldon  v.  Davies.  2 
Hal  1.433:  Parker  v.  Parmele,  20  Johns.,  130:  Anthony 
v.  Wilson,  14  Pick.,  303 :  Baur  v.  Roth,  4  Rawle,  83 ; 
Schuylkill  Co.  v.  Copley,  67  Pa.  St.,  386 ;  5  Am.  Rep., 
441 ;  Donaldson  v.  Benton,  4  Dev.  &  B.,  435;  Wyche 
v.  Macklin,  2  Rand.,  426:  Huston  v.  Williams,  3 
Blackf.,  170;  Leigh  v.  Clark,  11  N.  J.  Eq.,  110; 

OOWEN  8. 


Hartshorn  v.  Day,  60  U.  S.  ( 19  How. ) ,  211,  222. 

This  distinction  is  not  held  in  some  of  the  States.  Bliss 
v.  Thompson,  4  Mass.,  492:  Hazard  v.  Irwin,  18  Pick., 
95;  Phillips  v.  Potter,  7  R.  I.,  289;  Tomlinson  v.  Mason, 
6  Rand.,  169. 

In  some  of  the  States  fraud  effecting  the  considera- 
tion may  be  shown  at  law,  the  above  distinction  hav- 
ing been  abolished  by  Statute.  Case  v.  Boughton, 
11  Wend.,  106 ;  Waring  v.  Cheesborough,  1  Hill  (S. 
C.),  187  ;  Swift  v.  Hawkins,  1  U.  S.  (1  Dall.),  17 ;  Solo- 
mon v.  Kimmel.  5  Binn.,  232 ;  Huston  v.  Williams,  3 
Blackf.,  170:  Boynton  v.  Hubbard,  7  Mass.,  .112: 
Somes  v.  Skinner,  16  Mass.,  348. 
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by  the  defendant  as  her  dower  out  of  her  hus- 
band's estate.  Her  son,  Huet  O.  Hills,  owned 
a  farm  adjoining  his  mother's,  which  he  was 
desirous  of  selling.  The  lessor  of  the  plaintiff 
proposed  to  purchase  it,  if  he  could  obtain  a 
lease  of  the  defendant's  farm  also.  She  was 
unwilling,  and  at  first  refused  to  lease  it;  but 
finally,  by  the  persuasion  of  her  son,  who  rep- 
resented to  her  that  he  was  much  embarrassed, 
and  that  it  was  very  important  to  him  to  sell 
his  farm,  and  that  the  lessor  would  not  pur- 
chase it  unless  he  could  get  a  lease  of  her's; 
and  if  he  sold,  that  it  was  his  intention  to  pur- 
chase a  small  farm  upon  the  Mohawk  River, 
she  consented  to  give  the  lease  in  question.  Her 
son,  Huet  O.  Hills,  was  not  present  when  the 
lease  was  executed,  and  the  defendant  said  she 
did  not  wish  to  sign  the  writings  at  that  time. 
Church  told  her  he  had  had  a  good  deal  of 
trouble,  and  wished  to  complete  the  business; 
that  his  bargain  with  her  son  was  complete, 
and  she  might  as  well  sign  the  lease  then  as  at 
any  other  time.  The  lessor  of  the  plaintiff  had 
repeatedly  said  he  did  not  want  either  of  the 
farms  unless  he  had  both. 

It  appeared  that  there  were  judgments  against 
Huet  O.  Hills,  when  he  made  the  contract  with 
the  lessor  for  the  sale  of  his  farm,  to  a  much 
larger  amount  than  the  farm  was  worth,  and 
that  he  has  never  been  able  to  give  him  a  clear 
title.  Two  witnesses  testified  that  the  defend- 
ant declared  that  she  did  not  blame  Church  in 
relation  to  the  lease ;  but  that  her  son  Huet's 
affairs  were  so  different  from  what  she  ex- 
292*]  pected,  that  if  she  gave  up  the  *farm, 
he,  Huet,  would  have  nowhere  to  live.  That 
she. did  not  know  but  the  rent  was  high  enough, 
and  that  it  might  be  better  for  her  to  let  Church 
have  the  farm,  if  Huet  had  anywhere  to  live. 

This  defense  was  objected  to  by  the  plaint- 
iff, as  inadmissible;  and  Huet  O.  Hills,  the  wit- 
ness by  whom  most  of  the  facts  were  proved, 
was  objected  to  as  incompetent,  on  the  ground 
that  he  occupied  the  premises  in  question,  or  a 
part  of  them,  under  the  defendant,  and  was, 
therefore,  interested  to  protect  his  own  posses- 
sion, and  was  liable  for  the  mesne  profits,  and 
that  a  verdict  for  the  plaintiff  in  this  cause, 
would  be  evidence  against  him,  in  an  action 
for  those  profits.  The  objections  were  both 
overruled,  and  the  jury,  under  a  strong  charge 
from  the  judge,  found  a  verdict  for  the  de- 
fendant. 

If  the  consideration  of  a  specialty  be  unlaw- 
ful or  corrupt,  that  renders  it  void  ab  initio, 
and  may  be  pleaded.  (2  Wils.,  347.)  But  the 
mere  want  or  failure  of  consideration,  is  not 
sufficient,  at  law,  to  avoid  a  specialty. 

In  Vrooman  v.  Phclps,  2  Johns.,  177,  the  ac- 
tion was  covenant  upon  a  sealed  instrument, 
by  which  the  defendant  covenanted  to  pay  the 
plaintiff  the  sum  of  $150.  The  defendant 
pleaded  that  the  instrument  was  given  for  a 
female  slave  purchased  by  him  from  the  plaint- 
iff;  that  the  plaintiff  fraudulently  and  know- 
ingly represented  to  the  defendant  that  the 
slave  was  honest  and  not  addicted  to  intoxica- 
tion or  theft,  and  would  faithfully  serve  the 
defendant  if  he  purchased  her,  the  plaintiff 
well  knowing  at  the  time,  those  representations 
to  be  false;  and  by  such  fraudulent  and  wrong- 
ful representations  he  induced  the  defendant 
to  purchase  the  slave  for  the  sum  of  $150,  for 
892 


which  he  gave  the  instrument  on  which  the 
action  was  brought.  And  the  defendant  averred 
that,  after  the  slave  had  been  delivered  to  him, 
she  did.  in  consequence  of  felonies  committed 
while  she  was  in  possession  of  and  belonged  to 
the  plaintiff,  and  which  he  well  knew,  and  in 
consequence  of  habits  of  intoxication,  &c.,  ab- 
scond and  flee  from  the  defendant's  service, 
&c.  To  this  plea  there  was  a  general  demurrer, 
which,  of  course,  admitted  all  the  *ma-  [*293 
terial  allegations  in  the  plea.  The  plea  was 
held  to  be  bad;  and  the  court  remarked  that  it 
had  repeatedly  been  decided  that  the  breach  of 
a  written  warranty  as  to  the  quality  of  goods 
sold,  could  not  be  pleaded  in  discharge  of  a 
bond  given  for  the  consideration;  much  less 
ought  parol  representations  as  t^  the  quality  of 
a  thing  made  antecedent  to  the  contract,  though 
false  and  fraudulent,  and  though  they  may 
have  induced  the  defendant  to  make  the  pur- 
chase, to  be  pleaded  in  avoidance  of  a  specialty. 

So  in  Dorrv.  Mun&ell,  13  Johns.,  430,  to  an 
action  of  debt  on  a  bond,  the  defendant  pleaded 
that  the  bond  was  fraudulently  obtained  by  the 
plaintiff,  by  representing  himself  to  be  the 
original  inventor  and  patentee  of  a  certain  ma- 
chine for  shearing  cloth,  &c. ;  and  that  the  de- 
fendant, confiding  in  those  representations, 
purchased  a  right  to  use  the  machine  in  the 
County  of  Cayuga,  and  gave  the  bond  on  which 
the  suit  was  brought  for  the  same,  and  averred 
that  the  plaintiff  was  not  the  inventor  or  pat- 
entee of  said  machine,  &c.  This  plea  was  held 
bad  upon  demurrer.  Spencer,  J. ,  remarks,  that 
it  sets  up  a  fraudulent  representation  of  the 
plaintiff's  patent  right  and,  in  substance,  is  a 
denial  of  any  consideration  for  the  bond;  and, 
at  law,  a  party  cannot  avoid  a  solemn  deed  on 
the  ground  of  a  want  of  consideration.  And 
he  cites  the  case  of  Vrooman  v.  Phelps  as  being 
directly  in  point,  and  remarks  that  the  fraud 
which  avoids  a  specialty  at  law,  must  relate  to 
the  execution  of  the  instrument;  as,  if  a  deed 
be  fraudulently  misread ;  or  where  there  is  a 
fraudulent  substitution  of  one  deed  for  anoth- 
er, and  the  party's  signature  is  obtained  to  a. 
deed,  which  he  did  not  intend  to  execute. 

This  doctrine  is  fully  recognized  by  this 
court  in  Franchot  v.  Leach,  5  Cow.,  506,  and 
Champion  v.  White,  5  Cow.,  510. 

The  evidence  in  this  case  establishes  nothing 
more  than  a  partial  failure  of  consideration. 
Indeed,  it  can  hardly  be  said  to  have  been  any 
part  of  the  consideration  for  the  contract  be- 
tween Church  and  the  defendant  that  Church 
should  also  purchase  the  farm  of  the  defend- 
ant's *son.  She  gave  the  lease  under  [*294 
the  belief  that  such  purchase  had  been  or 
would  be  made;  and  although  such  belief  may 
have  been  the  inducement  on  her  part  for  mak- 
ing the  contract,  yet  the  rent  reserved,  which 
appears  to  have  been  about  the  annual  value  of 
the  farm,  was  the  consideration  for  the  lease. 
It  is,  then,  the  case  of  a  lease  executed  upon 
adequate  consideration,  with  a  full  knowledge 
on  the  part  of  the  lessor  of  what  she  was  do- 
ing, and  of  its  legal  effect  and  operation;  but 
under  a  misapprehension  as  to  a  collateral  cir- 
cumstance, occasioned,  if  you  please,  by  the 
false  and  fraudulent  representations  of  the  les- 
see. 1  know  no  principle  upon  which  such  a 
lease  can  be  avoided  at  law.  If  there  is  any 
relief,  it  must  be  in  a  court  of  equity. 
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It  is  not  necessary,  therefore,  to  decide  wheth- 
er Huet  O.  Hills  was  a  competent  witness,  or 
whether  the  verdict  is  according  to  the  weight 
of  evidence.  If  the  witness  occupied  a  part  of 
the  premises  for  which  the  action  was  brought, 
not  merely  as  the  servant  of  the  defendant,  but 
claiming  a  distinct  right,  either  as  her  tenant 
or  otherwise,  then  he  had  a  direct  interest  in 
defeating  a  recovery  by  the  plaintiff;  as  the  ef- 
fect of  such  recovery  would  be  to  turn  him  out 
of  possession.  (1  Johns.  Cas.,  275;  5  Taunt., 
183;  6  Cow.,  248.)  But  he  would  seem,  at  all 
events,  to  be  liable  to  an  action  for  the  mesne 
profits,  and  the  verdict  in  this  cause  would,  I 
presume,  be  evidence  for  the  plaintiff  in  such 
action  against  any  person  in  possession  of  the 
premises.  Woodf..  511;  Adams  Ej.,  331,  334, 
335,  and  note  7;  Jackson  v.  Stone,  13  Johns., 
447. 

I  am,  therefore,  of  opinion  that  a  new  trial 
ought  to  be  granted. 

New  trial  granted.  * 

Cited  in— 3  Hill,  516 ;  2  Hall,  447 ;  8  How.  U.  8.,  564; 
2  Blatchf.,  66;  22Cal.,  207 ;  65  111.,  382 ;  15  Am.  Rep., 
236  (44  Ind.,  295). 


295*]  *  JACKSON,  ex  dem. 
ET  AL., 


McCLALLEN  ET  AL. 

Covenant  in  Lease  to  Build  a  Shed  and  Keep  it 
in  Repair  —  Not  a  Condition  Working  Forfeit- 
ure of  Estate  —  Action  of  Covenant  Lie*,  for 
Breach. 

A  demise  was  to  W.  S.,  his  heirs  and  assigns,  erect- 
ing, building  and  keeping  in  repair  a  certain  shed, 
which  he,  the  said  W.  S.,  is  to  erect  and  build,  &c., 
for  the  use  of  a  mill,  &c.,  with  a  covenant  by  W.  S, 
for  himself  and  his  heirs,  to  erect  and  build  the  shed, 
and  keep  it  in  repair.  The  shed  was  built,  but  stop- 
ped up  and  not  kept  in  repair  for  the  use  mentioned. 
Held,  that  the  remedy  was  on  the  covenant  alone  ; 
and  that  the  words  "  erecting,  building-  and  keeping 
in  repair,"  &c.,  did  not  create  a  condition. 

These  and  the  like  words  in  a  demise,  as  paying 
rent,  making  up  the  hedge  again,  paying  the  rent 
and  performing  covenants,  &c.,  do  not,  per  se,  cre- 
ate a  condition,  where  there  is  an  express  covenant 
to  pay  or  perform,  &c.  Otherwise,  it  seems,  where 
there  is  no  remedy  by  covenant. 

Citations—  2  Show.,  202,  Case  205  ;  Vin.,  Condition 
(C,)  pi.,  16  (H.)  pi.,  19  ;  Bac.  Abr.,  Condition  (G.)  ;  2 
Mod.,  35. 

HIS  was  an  action  of  ejectment  brought  to 
enforce  an  alleged  condition  in  a  lease. 
The  cause  was  tried  at  the  Cayuga  Circuit, 
Mar.  9,  1826,  before  Throop  Circuit  J.  ;  when 
the  following  facts  were  in  evidence  : 

The  ancestors  of  the  lessors  of  the  plaintiff, 
demised  certain  premises,  in  fee,  to  William 
Smith,  under  whom  the  defendants  hold.  The 
habendum  in  the  indenture  of  lease,  was  as  fol- 
lows :  "  To  have  and  to  hold  the  said  piece  or 
parcel  of  ground  above  mentioned,  unto  the 
said  William  Smith,  his  heirs  and  assigns  for- 
ever, erecting,  building  and  keeping  in  repair 
a  certain  shed,  which  he,  the  said  William 
Smith,  is  to  erect  and  build  on  said  ground, 
for  the  use  of  the  mill,  20  feet  by  12."  The 
lease  then  proceeded  :  and  the  said  William 
Smith,  for  himself,  his  heirs  and  assigns,  doth 
covenant,  promise  and  agree,  to  and  with  the 
said  J.  L.  Hardenburgh  (the  lessor)  his  heirs  and 
assigns,  that  he,  the  said  William  Smith,  his 
heirs  and  assigns,  shall  well  and  truly  build  or 
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cause  to  be  built  and  kept  in  repair,  the  afore- 
said shed  for  the  use  of  the  mill,  according  to  the 
true  intent  and  meaning  of  these  presents." 
Then  followed  a  covenant  that  the  lessee,  per- 
forming his  covenants,  should  quietly  enjoy. 

Though  the  shed  was  built,  it  was  closed  up, 
and  converted  to  uses  other  than  that  men- 
tioned in  the  lease,  before  the  bringing  of  this 
action. 

The  judge  decided  that  the  lease  was  for- 
feited by  thus  shutting  up  the  shed  and  con- 
verting it  to  other  purposes,  and  directed  a  ver- 
dict for  the  plaintiff,  which  was  given. 

A  motion  was  now  made,  in  behalf  of  the 
defendants,  for  a  new  trial,  on  the  ground  that 
the  words  respecting  the  erection  and  keeping 
in  repair  the  shed,  were  not  words  of  condition. 
And  several  authorities  were  cited  to  this  point: 
2  Roll.,  466  ;  Bac.  Abr.,  Condition,  G,  note ; 
Shep.  Touch.,  118,  121,  123,  125,  127;  2  Bl. 
Com.,  282  ;  7  Johns.,  235  ;  3  Cow.,  220. 

*Authorities  cited,  contra  :  Co.  Litt. ,  [*296 
203  b  ;  Cro.  Eliz.,  242,  202  ;  2  Rep.,  69,  71  ;  4 
Leon.,  50  ;  Litt.,  sec.,  331 ;  3  Cow.,  220. 

Messrs  W.  H.  Seward  and  D.  Cody,  for  the 
motion. 

Mr.  Jno.  Porter,  contra, 

Curia,  per  SAVAGE,  Ch.  J.  The  only  ques- 
tion is,  whether  the  lease  contains  a  condition, 
the  breach  of  which  works  a  forfeiture  of  the 
estate. 

The  words  commonly  used  to  create  a  condi- 
tion, are  "upon  condition."  A  proviso  is  some- 
times considered  a  condition  ;  but  words  sim- 
ilar to  those  used  in  this  lease,  have  not  usually 
been  considered  so,  without  some  express 
stipulation,  that,  upon  non-performance,  the 
estate  shall  cease,  or  the  lessor  may  re-enter. 
A  lease  of  land,  paying  rent,  is  no  condition. 
So  a  power  to  dig  up  trees,  making  up  the 
hedge  again,  is  not  a  condition  ;  but  covenant 
lies  for  not  repairing  the  hedge.  (2  Show. ,  202, 
case  205  ;  Vin.,  Condition,  C,  pi.,  16,  H,  pi., 
19.)  So  similar  words  may  amount  to  a  con- 
dition, when  without  such  construction  the 
party  would  have  no  remedy,  but  not  when 
there  are  express  covenants  to  which  recourse 
may  be  had.  (Bac.  Abr.,  Condition,  G.) 

In  Hayes  v.  Bickerstaffe,  2  Mod.,  35,  the  les- 
sor covenanted  that  the  lessee,  paying  the  rent 
and  performing  the  covenant  on  his  part  to  be 
performed,  should  quietly  enjoy.  The  action 
was  brought  by  the  lessee,  on  the  covenant  for 
quiet  enjoyment,  for  a  disturbance  by  the  les- 
sor. The  defendant  pleaded  a  breach  of  cove- 
nant by  the  plaintiff,  and  so  the  defendant's 
covenant  ceased  to  oblige  him.  To  this  the 
plaintiff  demurred  ;  and  the  question  was, 
whether  the  lessor's  covenant  for  quiet  enjoy- 
ment was  conditional  ;  and  it  was  adjudged 
not.  It  was  said  by  counsel  arguendo,  and  ap- 
parently assented  to  by  the  court,  that  "pay- 
ing and  yielding  "  were  never  considered  a  con- 
dition, nor  was  an  entry  ever  known  for  non- 
payment of  rent  upon  those  words  alone  ;  and 
that  there  was  no  difference  between  those 
words  and  "  paying  and  performing."  I  have 
*seen  no  case  where  such  words  have,  [*297 
of  themselves,  been  adjudged  a  condition.  To- 
make  a  condition,  other  words  should  follow, 
as  that,  upon  non-performance,  the  lessor  shall 
re-enter,  &c. 
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In  this  case,  the  party  has  his  remedy  upon 
the  express  covenant,  and  ought  not  to  avoid 
his  grant  for  the  cause  appearing  in  the  case. 
A  new  trial  must  be  granted,  with  costs  to  abide 
the  event. 

New  trial  granted. 

Cited  in-4  N.  Y.,  138;  9  N.  Y..  20,  46  N. ,  YM  571; 
69  N  Y.,  269  ;  12  Barb.,  125 ;  26  Barb.,  297 ;  27  Barb., 
140.  

THE  PEOPLE  ».  MANNING  ANDCONDIT. 

Performance  of  Condition  of  Bond,  or  Recogni- 
zance, Excused  Where  it  Becomes  Impossible. 

Where  the  condition  either  of  a  bond,  or  recogni- 
zance,  becomes  Impossible  of  performance  by  the 
act  of  God  or  of  the  law.  or  the  obligee,  or  conusee, 
performance  is  excused. 

E.  g.,  a  sheriff's  recognizance  to  appear  on  an  at- 
tachment, where  he  Is  sick  at  the  day,  and  after- 
wards dies. 

Citations— Co.  Lltt.,  206,  a. 

ON  demurrer  to  the  plea.  The  declaration  was 
in  debt  on  a  recognizance  in  the  penal  sum 
of  $150,  acknowledged  Jan.  5, 1827,  before  one 
of  the  judges  of  the  Common  Pleas  of  Sen- 
eca, Co.  The  condition  was  that  Josiah  B. 
Chapman,  late  sheriff  of  that  county,  who  was 
then  arrested  on  an  attachment,  should  appear 
before  the  justices  of  the  Supreme  Court,  at  the 
Capitol  in  the  City  of  Albany.on  the  third  Mon- 
day of  Feb.  then  next,  to  answer  for  certain 
trespasses  and  contempts.  The  declaration  sets 
forth  the  recognizance,  averring  as  a  breach, 
non-appearance  at  the  day.  The  defendants 
pleaded  that  Feb.  1,  1827,  Chapman  was  taken 
violently  sick  ;  was  confined  to  his  house  and 
bed,  and  could  not  be  removed  therefrom,  and 
•continued  sick  till  Mar.  22, 1827,  when  he  died. 

Demurrer  and  joinder. 

Mr.  J.  H.  Ralhbone,  in  support  of  the  demur- 
rer. The  bail  became  fixed  by  the  non-appear- 
ance, and  the  plaintiff  had  the  same  right  to 
his  action  as  he  would  have  had  against  spe- 
cial bail  for  not  surrendering^  their  principal. 
In  that  case,  the  death  of  their  principal,  after 
they  are  fixed,  is  no  answer  to  an  action  on  the 
recognizance.  Their  only  remedy,  if  any,  is 
to  move  the  court.  (1  Archb.  Pr.,  281 ;  4 
Johns.,  407;  4  East,  102.)  The  recognizance 
298*]  being  broken,  *it  became  forfeited  and 
absolute  ;  and  being  estreated  the  cognizors  be- 
come absolute  debtors  for  the  sum  or  penalty 
mentioned.  This  is  the  reason,  as  in  case  of 
special  bail,  why  they  cannot  obtain  a  release, 
except  by  application  to  the  grace  of  the  court, 
in  proper  time.  (1  Chit.  Cr.L.,92,  and  cases 
cited  ;  Crown  Circ.  Comp.,  23  ;  2  Johns.,  104.) 

Mr.  Asgill  Gibbs,  contra.  There  is  no  differ- 
ence between  this  recognizance  and  a  common 
bond,  except  that  the  former  is  of  record. 
Bl.  Com.,  341.)  It  is  not  like  the  case  of  special 
bail.  There  the  condition  is,  that  the  party 
shall  surrender  or  pay,  or  in  default  of  both, 
the  bail  shall  pay.  But  here  the  condition  is 
simply  to  appear.  Even  in  case  of  special  bail, 
it  is  conceived  that  if  the  principal  be  sick,  yei 
to  be  found  by  the  sheriff,  the  bail  cannot  be 
made  liable  ;  for  the  sheriff  cannot  return  non 
est  inventus.  He  must  return  a  languidus.  Thai 
would  not  fix  the  bail.  In  truth,  a  recogni 
zance  stands  on  the  footing  of  a  bond  as  to  per 
forinance  ;  and  where  that  becomes  impossible 
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)y  the  act  of  God,  the  performance  is  excused, 
and  there  is  no  forfeiture. 

Curia,  per  SAVAGE,  Ch.  J.  The  only  ques- 
tion is,  whether  the  sickness  and  death  of  the 
principal  constitute  a  defense  to  this  action. 

The  plaintiffs  contend  that  this  recognizance 
is  analogous  to  that  of  bail  in  a  civil  suit, 
where  the  death  of  the  principal  after  the  bail 
are  fixed,  cannot  be  pleaded.  I  apprehend, 
tiowever,  that  the  cases  are  not  analogous. 
Here  the  bail  are  not  fixed.  There  the  under- 
taking is,  that  the  defendant  shall  pay,  or  sur- 
render his  body  in  execution,  or  that  the  bail 
will  pay  for  him.  Here  the  undertaking  is  sim- 
ply to  appear  and  answer.  There  is  no  certain 
liability  upon  the  sheriff,  merely  because  he 
was  arrested  upon  an  attachment.  This  attach- 
ment does  not  appear  to  be  in  the  nature  of  a 
civil  execution  The  sheriff  on  being  brought 
into  court,  might  have  purged  himself  of  the 
contempt,  and  had  costs  awarded  to  him.  No 
such  thmg  could  happen  to  a  defendant  ar- 
rested on  a  ca.  sa. 

*The  recognizance  in  this  case,  is  [*299 
more  like  a  bond  with  a  condition  ;  a  compli- 
ance with  which  has  become  impossible  by  the 
act  of  God.  In  such  case,  the  non-performance 
is  excused.  No  action  lies. 

This  view  of  the  case  is  supported  by  express 
authority.  It  is  said  in  Co.  Litt.,  206  a:  "If 
a  man  be  bound  by  recognizance  or  bond,with 
a  condition  that  he  shall  appear  the  next  term 
in  such  a  court ;  and  before  the  day  the  cog- 
nizee  or  obligor  dieth,  the  recognizance  or  obli- 
gation is  saved."  And  the  reason  assigned  is, 
that  the  bond  or  recognizance  is  a  thing  in  ac- 
tion and  executory,  whereof  no  advantage  can 
be  taken  until  there  be  a  default  in  the  obligor 
and,  therefore,  in  all  cases  where  the  condition 
of  a  bond  or  recognizance  is  possible  at  the 
time  of  making  the  condition,  and  before  the 
same  can  be  performed,  the  condition  becomes 
impossible  by  the  act  of  God,  or  of  the  law, 
or  of  the  obligee,  there  the  obligation  is  saved. 
(Ib.) 

It  is  said  relief  should  be  sought  by  motion. 
Perhaps  it  might  be  obtained  in  that  way,  but 
this  is  no  reason  against  pleading  the  defense, 
if  it  be  a  bar  to  the  action,  as  I  think  it  is. 

The  defendants  are  entitled  to  judgment. 

Judgment  for  the  defendant*. 

Cited  in— 12  Wend..  590;  3  Hill,  571 ;  20  N.  Y.,  201 ; 
37  N.  Y.,  588 ;  71  N.  Y.,  44;  72  N.  Y.,  505;  17  Barb., 
515 ;  24  Barb.,  177 ;  39  Barb.,  76 ;  44 ;  Barb.,  119, 667 ;  30 
How.  Pr.,  115 ;  3  Bos., 543 ;  1  Dill.,  408  ;  20  Am.  Rep., 
391,  392  (9  Vroom.,  847);  21  Am.  Rep.,  65  (79  Pa., 
324);  27  Am.  Rep.,  10  (71  N.  Y.,  40);  28  Am.  Repv  170 
(72  N.  Y.,  499);  61  111.,  351;  17  Mich.,  444;  38  N.  J.  L., 
249;  79  Pa.,  338. 


COSTER 

v. 
DIL WORTH  AND  VOORHEES. 

Usury — Note  not  Usurious  where  Payee,  himself, 
Receives  Legal  Interest  only. 

M.  requested  J.  to  procure  a  loan  of  money  for  the 
former,  stipulating  to  pay  J.  3  per  cent,  per  month. 
J.  accordingly  borrowed  the  money  of  VV.  at  legal 
interest,  to  secure  which  to  W.,  M.  gave  his  promis- 
sory note  with  an  indoraer.  M.  paid  J.  the  3  per 
cent,  for  his  sole  benefit.  Held,  that  the  note  was 
not  usurious. 

Citation— 11  East,  43. 

COWEN  8. 


1828 


ALLEN  v.  SMITH. 


299 


ON  ERROR  from  the  C.  P.  of  N.  Y.  The  ac- 
tion below  was  assumpsitby  Dilworth  and 
Voorhees,  indorsees,  against  Coster,  payee  and 
-3OO*]  indorser  of  a  promissory  note  *made 
by  Murgatroyd,  for  $240,  dated  Oct.  22, 1825. 
The  defense  was  usury;  and  it  appeared  on  the 
trial,  that  the  note  was  a  renewal  of  one  made 
for  the  accommodation  of  Murgatroyd,  to  se- 
cure the  money  which  one  Johnson,  at  the  re- 
quest of  Murgatroyd,  procured  of  one  Wendell 
at  lawful  interest ;  but  Murgatroyd  agreed  to 
pay  Johnson  three  percent,  a  month,  which  had 
been  done,  and  he  put  the  three  per  cent,  into  his 
own  pocket.  The  question  of  fact,  at  the  trial, 
was  whether  Johnson  was  employed  by  Mur- 
gatroyd as  his  agent,  or  was  a  principal,  pro- 
curing the  money  on  his  own  account,  and 
lending  it  to  Murgatroyd.  Murgatroyd,  John- 
sou  and  Wendell  were  all  examined  to  this 
question  before  the  jury, to  whom  the  court  be- 
low referred  the  question  upon  the  evidence  of 
these  witnesses,  stating  it  to  be  simply,  whether 
Johnson  was  the  agent  or  principal.  If  the 
former,  and  the  three  per  cent,  was  given  to  him 
for  extraordinary  services,  as  such,  and  did  not 
form  a  part  of  the  interest  taken  by  Wendell, 
the  note  was  not  usurious.  Otherwise,  if  John- 
son was  principal  .himself  discounting  the  note, 
though  the  money  was  obtained  by  him  from 
another.  In  the  former  case,  they  should  find 
for  the  plaintiffs  below ;  otherwise,  for  the  de- 
fendant. The  defendant  below  excepted.  Ver- 
dict for  the  plaintiffs  below. 

Messrs.  E.  Bennett  and  H.  Maxwett,  for  the 
plaintiff  in  error, cited  3  Johns.  Gas., 66, 206  ;2 
Id. ,60;  15  Johns.,  44,  355;  17 Id.,  176;  Cowp., 
770  ;  Doug.,  235  ;  8  Mass.,  135  ;  19  Johns., 294. 

Mr.  Joseph  Willis  contra,  cited  11  East,  43;  2 
•Camp.,  33  ;  Holt,  N.  P.  Cas.,  256. 

Curia,  per  SAVAGE,  Ch.  J.  The  proper  ques- 
tion was  put  to  the  jury,  whose  verdict  cannot 
be  reviewed  here  as  to  the  weight  of  evidence. 
They  have  negatived  the  fact  set  up  by  the  de- 
fendant below,  that  Johnson  was  a  principal  ; 
which  leaves  the  case  much  like  that  of  Dag- 
nail  v.  Wigley,  11  East,  43.  In  that  case,  a  bill 
SOI*]  of  exchange  *procured  like  the  note 
now  in  question,  was  held  not  to  be  usurious, 
upon  the  ground  that  the  person  advancing  the 
money,  received  no  more  than  legal  interest, 
the  person  receiving  more,  a  broker,  being  the 
drawers'  own  agent. 

Judgment  affirmed. 

Cited  in— 5  Wend.,  187 ;  21  Wend.,  106 :  Hoffm., 
488;  3Sand.,Ch.,  570;  14  Barb.  145;  45  Barb.,  432;  4 
Am.  Rep.,  28  (25  Ark.,  315). 


ALLEN  AND  CHAPMAN 

v. 
SMITH  AND  SMITH. 

Transportation  of  Freight  by  Connecting  Lines 
— Special  Contract. 

H.,  owning  a  Hudson  line  of  boats,  contracted 
with  S.  to  transport  S.'s  goods  from  N.  Y.  to  Roch- 
ester. H.  transported  them  to  Troy,  where  A.'s  line 
of  canal  boats  received  them  and  transported  them 
-to  Rochester,  A.  remitting  the  price  of  transporta- 
tion from  N.  Y.  to  Troy,  to  H.,  A.  not  knowing  that 
the  contract  of  H.  was  to  transport  further  than 
Troy,  and  it  being  the  custom  between  H.  and  A.  to 
help  each  other  to  freight,  and  for  the  river  lines  of 
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transportation  to  deliver  goods,  to  be  transported 
by  them  to  Troy,  and  destined  to  the  west,  to  lines 
on  the  Erie  Canal,  the  owners  of  the  latter  paying 
the  price  of  transportation  to  Troy,  and  charging 
this,  with  further  transportation,  to  the  owner  of 
the  goods,  made  out  a  bill  for  both,  and  presented 
it  to  S.,  who  received  the  goods  from  A.  without  ob- 
jection to  the  bill,  and  without  disclosing  the  con- 
tract with  H.;  but  afterwards,  on  the  ground  that 
the  goods  had  been  injured  before  they  reached 
Troy,  S.  refused  to  pay  A.'s  bill  until  he  should  be 
indemnified  for  the  injury  to  the  goods.  Held,  that, 
under  the  circumstances  of  the  case,  it  should  be 
left  to  a  jury  to  infer  a  promise  to  A.  to  pay  both  for 
the  transportation  and  the  money  advanced;  though 
if  S.  had,  in  the  first  instance,  refused  to  pay,  it 
would  have  been  otherwise. 
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N  ERROR  from  the  Monroe  C.  P. 


Mr.  H  Humphry,  for  the  plaintiffs  in  error. 

Mr.  C.  Perkins,  contra. 

The  facts  are  stated  in  the  opinion  of  the 
court,  which  was  delivered  by 

SAVAGE,  Ch,  J.  The  plaintiffs  sued  the  de- 
fendants before  a  justice,  and  recovered  $48.43 
damages  and  costs.  The  defendants  appealed 
to  the  C.  P.,  where  a  trial  was  had,  and  the 
case  was  as  follows:  The  suit  was  brought  for 
work  and  labor,  in  transporting  certain  goods 
from  Troy  to  Rochester,  and  for  money  in- 
closed by  the  plaintiffs  for  the  defendants,  to  a 
ForwardingCompany  for  transporting  the  same 
goods  from  N.  Y.  to  Troy. 

The  goods  arrived  in  Rochester  in  May  and 
June,  1826, when  the  plaintiffs  presented  to  the 
defendants  their  bill  for  transporting  the  goods 
from  Troy  to  Rochester,  and  a  charge  for  money 
paid  to  Patterson  and  Hart  for  transporting 
them  from  N.  Y.  to  Troy,  to  which  the  defend- 
ants made  no  objection.  After  the  goods  were 
delivered  *to  the  defendants,  they  re-  [*3O2 
fused  to  pay  for  transportation ,  unless  the  plaint- 
iffs would  pay  for  damage  which  the  goods  had 
received.  The  plaintiffs  refused  to  make  any  al- 
lowance for  the  damage,  as  it  appeared  to  have 
been  sustained  before  the  goods  came  into  the 
hands  of  the  plaintiffs,  at  Troy.  On  the  part 
of  the  defendants,  it  appeared  in  proof,  that 
the  goods  were  delivered  to  one  Palnum,  as 
agent  for  Hart  &  Co.  (Pattison  and  Hart),  un- 
der the  following  contract;  "Rec'd  on  board 
the  Troy  line  tow  boats,  Pittsburgh,  from 
Hamtnet  and  Hone,  for  account  of  Messrs.  E. 
F.  Smith  &  Co.  (defendants)  of  Rochester,  30 
boxes  lemons  and  20  boxes  oranges,  and  6  do. 
pipes,  marked  E.  F.  Smith  &  Co.,  in  good  or- 
der, which  goods  we  promise  to  deliver  to 
Messrs.  Smith  &  Co.,  Rochester,  in  like  good 
order,  at  the  usual  rates  of  transportation." 
Dated  N.  Y.,  May  13,  1826,  and  signed  by  R. 
Palnum.  There  was  no  other  connection  be- 
tween Hart  &  Co.  who  received  the  goods  in 
N.  Y.,  and  the  plaintiffs,  than  a  general  under- 
standing that  the  two  lines  should  assist  each 
other  to  freight.  It  further  appeared  that  it 
was  the  custom  for  the  plaintiff's  line  and  some 
others,  to  receive  goods  from  the  transportation 
lines  on  the  Hudson,  with  which  they  have  no 
connection,  paying  the  charges  from  N.  Y.  to 
Troy,  delivering  them  at  the  places  of  destina- 
tion, and  charging  to,  and  receiving  from,  the 
owners  both  their  own  freight  and  the  moneys 
thus  advanced.  That  it  was  not  known  to  the 
plaintiffs,  when  they  received  the  goods  in  Troy, 
that  they  had  been  delivered  to  Hart  &  Co., 
under  the  written  contract.  On  these  facts,  the 
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court  charged  the  jury  to  find  a  verdict  for  the 
defendants,  to  which  the  plaintiffs  excepted. 

In  my  judgment,  the  Court  of  C.  P.  erred. 
It  should  have  been  submitted  to  the  jury,  to 
say,  whether  there  was  not  a  promise  to  pay 
the  plaintiffs'  charges. 

The  plaintiffs  received  and  transported  the 
goods  in  question  in  the  way  which  was  usual 
upon  the  canal.  They  had  no  knowledge  of  the 
contract  entered  into  by  the  defendants  with 
Hart  &  Co.  And  before  they  delivered  the 
goods,  they  presented  to  the  defendants  their 
3O3*]  bill  *of  charges,  not  only  for  their  own 
transportation  of  them,  but  for  the  money  paid 
to  Hart  &  Co.  The  defendants,  at  that  time, 
made  no  objection.  They  received  the  goods 
without  disclosing  to  the  plaintiffs  that  Hart& 
Co.  were  bound  to  deliver  the  goods  in  ques- 
tion. They  could  not.  consider  the  plaintiffs 
as  the  agents  or  sub-contractors  of  Hart  &  Co. ; 
for  the  plaintiffs  had  made  the  account  in  their 
own  names,  and  had  charged  for  moneys  paid 
Hart  &  Co.  for  transporting  the  goods  from  N. 
Y.  to  Troy.  It  seems  to  me,  therefore,  that  the 
defendants  have.by  their  acts.waived  any  right 
which  they  had  of  refusing  payment  of  freight 
to  the  plaintiffs.  They  were  bound  in  good 
faith  to  have  stated  to  the  plaintiffs  the  relation 
in  which  they  stood  to  Hart  &  Co.  If  the  goods 
were  damaged,  the  defendants  should  have 
then  asserted  their  claim  to  damages.  But  hav- 
ing received  their  goods  with  full  knowledge 
of  all  the  facts,  without  disclosing  those  facts 
to  the  plaintiffs,  there  was  sufficient  grounds 
for  a  jury  to  presume  a  promise  to  pay  the 
plaintiffs'  charges. 

The  defendants  have  their  remedy  by  action 
against  Hart  &  Co.  for  the  damage  done  their 
goods  while  in  possession  of  the  former. 

This  case  does  not  seem  to  me  to  involve  any 
question  as  to  the  lien  of  the  common  carrier. 
I  am  disposed  to  admit  that,  independent  of  the 
conduct  of  the  defendants,  the  plaintiffs  had 
no  claim  against  them.  The  defendants  did 
not  originally  employ  the  plaintiffs,  but  other 
persons,  to  transport  their  goods  from  N.  Y.  to 
Rochester.  Those  persons  were  obliged  to  per- 
form that  contract,  and  are  answerable  for  any 
omission  or  neglect  on  their  part,  and  for  any 
injury  done  the  goods  before  reaching  the  hands 
of  the  owners.  But  the  defendants  were  at 
liberty  to  waive  any  rights  which  they  had. 
They  were  not  bound  to  receive  their  goods 
subject  to  any  charge  of  any  one  but  Hart  & 
Co. ;  but  having  done  so,  where  the  plaintiffs 
acted  perfectly  fair,  and  according  to  the  usual 
course  of  business,  a  different  question  is  to  be 
determined;  whether  the  defendants,  by  their 
own  acts  subsequent  to  their  contract  with 
Hart  &  Co.,  have  not  become  liable  to  pay  the 
3O4*]  *  whole  freight  to  the  plaintiffs?  I  think 
they  have;  and,  if  so,  the  judgment  below 
should  be  re  versed,  and  a  venire  de  now  awarded 
from  the  Monroe  C.  P. 

Judgment  reversed. 

Cited  in— 11  Barb.,  122;  1  E.  D.  S.,  246. 


SHERMAN  t>.  BALLOU. 

Appointment  of  Guardian — Infant's  Right  of 
Choice — Remedy  Against  One  Assuming  to 
Act  as  Guardian — Tenants  in  Common — One 
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Cannot  Maintain  Assumpsit./or  Part  of  Rent 
Against  Co-tenant  or  His  Representatives — He 
may  Maintain  Action  of  Account,  or  File  Bitt 
in  Equity — Set-Off—Such  Claim  Cannot  be 
Set  Off— Damages  Arising  from  Tort,  Cannot 
be  Set  Off. 

The  surrogate  has  no  power  by  the  Statute,  1  B. 
L.,  454,  sec.  30,  to  appoint  or  allow  a  guardian  for  an 
infant  who  is  over  14  years  of  age,  until  such  infant 
n  in  ki  •*  choice  of  a  guardian.  An  appointment  with- 
out such  choice  is,  therefore,  without  Jurisdiction, 
and  void. 

Where  one  assumes  to  be  guardian,  or  the  agent 
of  a  guardian,  and,  a*  such,  enters  on  the  infant's 
land,  and  receives  the  rents,  the  infant  may  elect  to 
consider  him  a  wrong-doer,  and  bring  trespass,  or 
charge  him  as  guardian;  and  if  the  infant  waive  the 
tort,  his  only  remedy  is  by  action  of  account  or  bail 
in  equity. 

Where  one  received  rent  belonging  to  three  in- 
fants, tenants  in  common,  lawfully,  as  agent  for  the 
guardian  of  two,  but  without  authority  as  to  the 
other ;  held,  that  the  only  remedy  for  the  other 
against  him,  was  by  action  of  account  or  bill  in 
equity. 

One  tenant  in  common  cannot  maintain  assumpsit 
against  his  co-tenant,  or  the  guardian  of  his  co-ten- 
ant, or  the  agent  of  such  guardian,  for  a  portion  of 
the  rent  received  by  either.  The  only  remedy  is  by 
action  of  account,  or  bill  in  equity. 

Such  claim  against  such  co-tenant,  guardian  or 
agent,  is  not  the  subject  of  set-off. 

Damages  arising  from  a  tort  cannot  be  set  off. 

A  claim  recoverable  only  by  action  of  account,or 
bill  in  equity,  cannot  be  set  off  at  law. 

Tenants  in  common  cannot  sever  in  an  action  for 
rent  due  on  a  joint  demise  made  by  them. 

Whether  they  may  sever  where  they  become  seised 
of  the  rent  as  tenants  in  common,  by  act  and  oper- 
ation of  law,  quaere. 

Citations— 1  B.  L.,  454,  sec.  30;  14  Johns.,  428;  IS 
Johns.,  121,  482;  19  Johns.,  39,  364:  6  Cow.,  221;  Litt., 
sees.  314,  316, 317;  5  T.  B.,  246;  1  Chit.  PL,  9;  T.  Baym.. 
80;  Bac.  Abr.,  tit.  Joint  Tenants,  Guardian,  K,  I ;  1 
Ld.  Baym.,  340;  1  Madd.  Ch.,  262;  1  B.  L.,  90,  sec.  2; 
Willes,  208. 

MOTION,  in  behalf  of  the  defendant,  to  set 
aside  the  report  of  referees.  The  question 
before  the  referees  was  upon  an  offer  to  set  off 
a  demand  of  the  defendant,  against  the  plaint- 
iff, arising  under  the  following  circumstances: 
The  father  of  the  defendant  died  in  1817,  leav- 
ing three  sons  and  a  widow.  The  defendant 
was  over  14,  and  the  other  two  were  under  that 
age.  The  property  of  the  father  which  de- 
scended to  his  three  children,  consisted  of  a  lot 
in  the  Village  of  Utica. 

The  widow  was  appointed  guardian  of  the 
two  younger  sons  regularly.  As  to  the  defend- 
ant, a  letter  of  guardianship  was  made  out  by 
the  surrogate,  and  delivered  to  a  third  person, 
to  be  delivered  to  the  widow  when  a  petition 
from  the  defendant  should  be  obtained,  for  her 
appointment,  and  she  should  give  the  requisite 
security.  Neither  the  one  nor  the  other  of  those 
papers  was  ever  executed;  but  the  widow  ob- 
tained the  letter  of  guardianship;  and  then  ap- 
pointed the  plaintiff  her  agent  to  improve  and 
*rebuild  and  repair  the  buildings  on  [*3O& 
the  lot  belonging  to  her  children,  so  as  to  fit 
the  premises  for  a  tavern,  with  a  right  to  lease 
them  and  receive  the  rent,  to  be  applied  to  the 
payment  of  the  money  expended  in  repairs  and 
buildings.  The  plaintiff  expended  about  $3,000 
upon  the  lot,  in  buildings  and  repairs,  and  re- 
ceived the  rents.  The  defendant's  proportion 
of  these  rents  he  proposed  to  set  off  against  a 
demand  of  the  plaintiff,  for  board,  &c.  The 
referees  refused  the  set  off , and  reported  in  favor 
of  the  plaintiff. 

Mr.  S.  Seardsley,  for  the  defendant.  The 
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letters  of  guardianship  were  void  as  to  the  de- 
fendant. Not  only  had  the  surrogate  no  juris- 
diction but,  if  otherwise,  his  power  was  never 
•exercised,  (t  R.  L.,  454,  sec.  30;  14  Johns., 
428;  15  M,  121;  19J&.39;  6 Cow.,  221,  234;  7 
Jd.,36.) 

The  letters  being  void,  the  widow's  appoint- 
ment of  the  plaintiff  her  agent,  as  guardian, 
was  also  void. 

The  money  received  by  the  plaintiff  for  the 
rent  of  the  defendant's  real  estate,  was  a  proper 
matter  of  set-off.  Though  the  latter  was  a  ten- 
ant in  common,  yet  he  might  sever  in  an  action 
for  the  rent  and,  of  course,  had  a  several  claim 
against  the  plaintiff,  which  he  might  set  off.  (1 
Ld.  Raym.,  341;  1  Chit.  PI.,  9;  Bac.  Abr.,  Joint 
Tenants  and  Tenants  in  Common,  K;  Co.  Litt., 
198  a;  Carth.,  289;  Esp.  Dig.,  117;  Ham.,  Part, 
30,  31,  251;  2  W.  Bl.,  1077;  5  T.  R.,  247.)  True, 
it  is  otherwise  where  they  join  in  a  lease.  There 
the  action  should  be  joint.  The  reason  is,  be- 
cause it  depends  on  the  contract,  and  should 
follow  it.  (Litt.,  sees.  315,  316;  15  Johns.,  159, 
479;  Co.  Litt.,  198  a;  13  Johns.,  240;  20  Id., 
407;  1  Com.  Cont.,  327.) 

Here  has  been  a  severance  of  the  money  by 
the  plaintiff's  own  act. 

Mr.  G.  O.  Bronson,  contra.  The  plaintiff 
stood  in  the  place  of  the  defendant's  guardian, 
and  was  such  a  trustee  as  could  only  be  called 
3O6*]  to  account  in  a  court  of  equity.  *(19 
Johns. ,  304;  1  Mod. ,  262.)  At  any  rate,  he  must 
be  treated  either  as  a  trustee  or  trespasser.  In 
the  former  case,  he  is  not  accountable  in  a  court 
of  law;  and  in  the  latter,  his  claim  is  not  the 
subject  of  set-off  there.  But  the  letters  were 
issued.  The  objection  to  them  is  one  of  mere 
irregularity.  There  was  no  want  of  jurisdic- 
tion, either  as  to  person  or  subject-matter.  The 
jurisdiction  of  the  surrogate,  is  as  ample  as  that 
of  the  Chancellor.  The  letter  could  not  be  de- 
livered as  an  escrow.  The  appointment  became 
absolute  on  their  delivery.  But  no  appoint- 
ment was  necessary.  The  mother  was  guard- 
ian in  socage.  True,  such  a  guardianship  is 
confined  to  14  years  of  age  or  under;  but  if  at 
that  age  no  other  guardian  be  appointed,  it 
continues  till  21.  (8  Wils.,  527;  1  Johns.,  163; 
7  Id.,  157;  1  Cruise  Dig.,  64,  tit.  1,  Estate  in 
Fee,  sec.  29;  3  Id.,  tit.  29,  Descent,  sec.  62.)  A 
guardian  in  socage  has  power  to  make  leases. 
{Bac.  Abr.,  Leases,  I,  pi.  9.)  It  is  enough  that 
the  defendant  has  waived  the  tort,  however. 
He  had  a.n  election  to  treat  us  either  as  guard- 
ian or  trespasser,  if  the  mother  had  no  appoint- 
ment; but  he  cannot  call  on  us  in  both  capaci- 
ties at  once.  (Bac.  Abr.,  Guardian,  I;  1  Vern., 
295;  Co.  Litt.,  89  b,  90  a;  3  Atk.,  130;  2  Vern., 
342.) 

But  the  defendant's  claim,  if  it  may  be  en- 
forced as  upon  contract,  was  joint  in  him  and 
his  co-tenants.  Tenants  in  common  must  join 
in  an  action  for  an  injury  to  their  lands,  and 
so  in  an  action  for  rent;  though  it  is  otherwise 
of  an  action  for  the  land  itself,  or  estate  in  the 
rent ;  and  it  is  the  same  thing  of  an  avowry, 
which  is  in  nature  of  an  action  for  the  land  or 
estate  in  the  rent.  The  true  distinction  is  to  be 
found  in  Litt.,  sec.  316 — one  that  has  been 
maintained  ever  since  Littleton  wrote.  (Yelv. , 
161;Cro.  Jac.,  281;  13  Johns.,  286;  15  Id.,  479.) 

But  at  any  rate,  the  plaintiff  was  agent  for 
two  of  the  tenants  in  common.  Standing  in 
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their  place,  he  had  a  right  to  receive  the  whole 
rents  and  profits,  subject  to  an  action  of  ac- 
count, or  a  bill  in  equity.  He  is  answerable  in 
no  other  form.  His  accounts  cannot  be  adjust- 
ed in  the  form  of  a  set-off.  (1  R.  L.,  90,  sec.  2; 
Ham.  Part.,  252;  1  *Chit.  PL,  25-27;  [*3O7 
Co.  Litt.,  200 b,  186  a,  172  a;  Bac.  Abr.,  Ac- 
compt,  A,  note.) 

Curia,  per  SAVAGE,  CJi.  J.  The  principal 
questions  are  : 

1.  Whether  the  plaintiff  derived  any  author- 
ity from  the  letter  of  guardianship,  and  his  ap- 
pointment under  the  assumed  guardian. 

2.  If  not,  whether  the  demand  against  the 
plaintiff  is  not  joint,  and  in  which  all  the  ten- 
ants in  common  must  join. 

3.  Whether  any  remedy  exists  at  law,  ex- 
cept an  action  of  account  in  favor  of  the  de- 
fendant, against  the  plaintiff,  for  a  proportion 
of  the  rents. 

1.  The  surrogate  is  an  officer  created  by  stat- 
ute, possessing  no  powers  but  such  as  are  given 
him  by  the  statute.  He  is  authorized  "to  allow 
of  guardians,  who  shall  be  chosen  by  infants 
of  the  age  of  fourteen  years  ;  and  to  appoint 
guardians  for  such  as  shall  be  within  that  age, 
in  as  full  and  ample  manner  as  the  Chancellor 
of  this  State  may  or  can  appoint  or  allow  of  the 
same."  He  is  required  to  take  a  bond  from  the 
guardian,  with  surety,  for  the  faithful  execu- 
tion of  his  duty.  (1  R.  L..  454,  sec.  30.) 

By  this  Act,  the  surrogate  is  not  to  appoint 
a  guardian  for  infants  over  fourteen  ;  but  his 
allowance  or  approbation  gives  efficacy  to  an 
act  of  such  infant,  which  otherwise  would  be 
nugatory  and  void.  There  is  no  act  to  be  done 
by  the  surrogate  until  an  election  of  guardian 
shall  have  been  made  by  the  infant.  If,  then, 
the  infant  does  not  choose  a  guardian,  any  act 
of  allowance  by  the  surrogate  is  merely  void. 
Until  the  choice  by  the  infant,  the  surrogate 
has  no  jurisdiction.  As  well  might  a  judge  of 
this  court,  or  a  commissioner,  make  an  order 
for  the  creditors  of  an  insolvent  debtor  to  ap- 
pear and  show  cause,  &c.,  without  the  petition 
required  by  statute. 

In  Westonv.  Weston,  14  Johns.,  428,  it  was 
decided  that  letters  of  administration  granted 
by  the  surrogate  of  Onondaga,  were  void,  the 
intestate  having  died  out  of  *the  State,  [*3O8 
and  the  power  of  granting  administration,  in 
such  case,  having  been  given  to  the  Court  of 
Probates. 

In  Bordenv.  Fitch,  15  Johns.,  121,  it  was  held 
that  a  decree  or  judgment,  obtained  on  false 
suggestions,  is  void.  True,  that  had  no  rela- 
tion to  a  foreign  judgment,  which  was  inquir- 
able  into  ;  but  so  are  these  proceedings. 

In  Bigelow  v.  Stearns,  19  Johns.,  39,  is  found 
the  principle  which  is  a  familiar  as  well  as  a 
fundamental  one  ;  that  if  any  court  holds  cog- 
nizance of  a  cause  without  having  jurisdiction 
of  the  person  of  the  defendant  in  the  mode  pre- 
scribed by  law,  such  proceedings  are  void.  This 
doctrine  is  peculiarly  applicable  to  courts  of 
limited  jurisdiction. 

In  Dakin  v.  Hudwn,  6  Cow.,  221,  it  was  held 
that  a  surrogate's  court  is  a  creature  of  the  stat- 
ute :  and  in  pleading  its  decree,  it  must  be 
shown,  affirmatively,  that  the  facts  upon  which 
it  acted  gave  jurisdiction  of  the  subject-matter 
and  the  person. 
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It  follows,  from  this  doctrine,  that  had  the 
surrogate  actually  issued  the  letters  of  guard- 
ianship, in  this  "case,  as  a  valid  act  of  his 
court,  they  would  have  conferred  no  authority; 
and  any  interference  by  the  guardian  with  the 
property  of  the  infant,  as  in  the  case  of  Weston 
v.  Wenton,  would  have  been  tortiom.  A  fortiori 
are  these  letters  of  guardianship  void,  when  the 
improper  manner  is  considered,  by  which  they 
came  into  the  hands  of  the  plaintiff's  prin- 
cipal. 

The  plaintiff,  then,  never  had  any  authority 
to  dispose  of  the  defendant's  property,  nor  as 
his  guardian  or  agent  of  his  guardian,  to  re- 
ceive the  rents  and  profits. 

2.  Much  learning  and  ability  were  displayed 
by  counsel  in  discussing  the  question,  whether 
tenants  in  common  must  join  or  sever  in  ac- 
tions for  their  rents.  The  rule  adopted  by  this 
court  in  Decker  v.  Livingston,  15  Johns.,  482, 
is  the  same  laid  down  by  Litt.,  sec.  316,  317. 
If  two  tenants  in  common  make  a  lease  of  their 
tenement  for  a  term  of  years,  rendering  rent, 
if  the  rent  be  behind,  they  shall  have  an  action 
3O9*]  of  debt  against  the  lessor,  and  *not  di- 
vers actions,  for  the  action  is  in  the  personalty. 
But  in  an  avowry  for  the  rent,  they  ought  not 
to  be  joined  ;  for  this  is  in  the  realty. 

To  this  rule  there  certainly  are  exceptions, 
as  in  Harrison  v.  Barnby,  5  T.  R. ,  246,  where 
the  terre-tenant  paid  the  whole  rent  to  one  ten- 
ant in  common,  after  notice  from  the  other  not 
to  pay  his  moiety.  There  the  tenant  in  com- 
mon giving  the  notice,  distrained  for  his  share 
after  payment  of  the  whole  rent  to  the  other 
tenant  in  common,  and  recovered  it.  Accord- 
ing to  that  case,  had  the  defendant,  here,  given 
notice  to  the  terre-tenants  not  to  pay  his  third 
of  the  tents  to  the  plaintiff,  he  might  have  dis- 
trained for  his  third,  though  the  terre-tenants 
had  paid  it  to  the  plaintiff.  But  the  case  deter- 
mines nothing  as  to  the  remedy  where  one  ten- 
ant in  common  has  received  the  rent  without 
notice. 

Mr.  Chitty,  relying  on  this  case,  and  some 
others,  has  said,  that  tenants  in  common  may 
join  or  sever  in  an  action  on  a  contract  relating 
to  their  estate,  though  they  must  sever  in  an 
avowry  for  rent.  (1  Chit.  PL,  9.)  The  case  of 
Harrison  v.  Barnby  does  not  warrant  such  a 
proposition. 

Kitchin  v.  Buckley,  T.  Raym.,  80,  was  an  ac- 
tion against  the  lessee  for  not  repairing  ;  and 
held  that  the  lessors  should  join.  What  is  said 
by  Bacon,  in  his  Abr.,  title  Joint  Tenants,  K, 
has  reference  to  an  action  of  ejectment,  or  of 
assize,  founded  upon  a  desseisin,  and  not  to  an 
action  upon  contract.  The  same  remark  is  ap- 
plicable to  Litt.,  sec.  314. 

In  Martin  v.  Crompe,  1  Ld.  Raym.,  340,  Holt, 
Ch.  J.,  says  :  "If  there  are  two  tenants  in  com- 
mon of  a  reversion  expectant  upon  a  lease  for 
years,  upon  which  a  rent  is  reserved,  they  may 
join  in  debt  for  the  rent,  or  sever;  and  the  one 
of  them  may  have  an  action  for  the  moiety  of 
£20  rent,  but  not  for  £10,  and  so  it  has  been 
adjudged."  This  was  not  the  point  in  that  case. 
The  question  was,  whether  the  survivor  of  two 
joint  merchants  might  sue  on  the  partnership 
account  as  survivor,  without  the  personal  rep- 
resentative of  the  decased  partner.  The  doctrine 
398 


of  *Holt  cannot  be  correct  of  an  action  [*3 1O 
upon  a  joint  contract  made  by  the  tenants  in 
common  themselves;  but  if  correct  at  all,  must 
be  applicable  to  tenants  in  common  of  the  con- 
tract or  rent,  who  become "feuch  by  operation  of 
law.  Suppose  it  to  be  so,  and  in  that  respect, 
to  apply  to  this  case  ;  yet  to  give  it  a  full  ap- 
plication, there  should  be  an  action  by  the  ten- 
ant in  common  against  the  terre-tenant,  I  ap- 
prehend, not  an  action  against  one  assuming 
to  act  as  guardian  of  the  tenant  in  common,  or 
as  tenant  in  common. 

It  does  not  become  important  to  pursue  this 
subject,  further,  as  the  question  here  is  not  be- 
tween landlord  and  tenant. 

3.  With  respect  to  the  last  question  proposed 
to  be  considered,  it  is  proper  to  inquire  in  what 
relation  the  parties  to  this  suit  stand  to  each, 
other,  as  to  the  rents  in  question.  1  have  al- 
ready shown  that  the  plaintiff's  principal  was 
not  guardian  of  the  defendant.  If  a  man,  who 
has  no  title  to  be  guardian,  enters  as  guardian 
into  the  lands  of  an  infant,  it  is  at  the  election 
of  the  infant  to  make  him  a  disseisor  on  ac- 
count of  his  wrongful  entry  upon,  and  actual 
ouster  of  such  infant,  or  else  to  dissemble  the 
wrong  and  call  him  to  an  account  as  guardian. 
(Bac.  Abr.,  Guardian,  I.) 

The  rule  as  to  set-off  in  a  court  of  law,  is, 
that  the  cross  demands  must  be  liquidated, 
founded  on  contract,  and  one  for  which  an  ac- 
tion at  law  will  lie.  If  the  defendant  elect  to 
consider  the  plaintiff  a  disseisor,  then  he  must 
claim  from  him  damages  for  a  tort  to  be  liqui- 
dated, and  which  are,  therefore,  not  the  sub- 
ject of  a  set-off.  If  the  defendant  choose  to 
waive  the  tort,  then  the  plaintiff  must  be  called 
to  account  as  guardian,  and  the  remedy  is  in 
chancery,  or  by  an  action  of  account.  (l"Madd. 
Ch.,  262;  19  Johns.,  304.) 

It  is  alleged  in  this  case,  and  so  the  fact  ap- 
pears, that  the  plaintiff  in  a  previous  account 
with  the  defendant,  has  given  him  credit  for 
his  proportion  of  the  rents  now  claimed.  That 
fact,  however,  cannot  alter  the  law,  if  the  par- 
ty chooses  to  put  himself  upon  his  legal  rights. 

*There  is  another  point  of  view  in  [*3 1 1 
which  this  question  should  be  considered. 

The  plaintiff  was  guardian,  or  rather  agent 
of  the  guardian  of  two  of  the  tenants  in  com- 
mon owning  the  property  in  question.  He  had 
power,  in  their  right,  to  receive  the  whole  of 
the  rents,  unless  notice  had  been  given  by  the 
defendant  to  the  terre-tenant  not  to  pay  him 
the  defendant's  share.  The  rents  received  by 
him  were  properly  received,  and  the  question 
then  is,  whether  one  tenant  in  common  can 
maintain  assumpsit  against  his  co-tenant  for  his 
proportion  of  the  rents.  That  such  an  action 
could  not  be  sustained,  was  the  reason  of  pro- 
viding by  Statute,  1  R.  L.,  90,  sec.  2,  for  the 
action  of  account.  Wheeler  v.  J2"0rrae,Willes,208. 

My  conclusion,  therefore,  is,  that  the  defend- 
ant's remedy  is  in  another  court,  or  by  the  ac- 
tion of  account  in  this  court. 

The  referees  decided  correctly,  and  the  mo- 
tion to  set  aside  their  report  must  be  denied. 

Motion  denied. 

Cited  in— 8  Wend..  123;  10  Wend.,  354;  5  Hill,  58  ;  21 
N.  Y.,  288  ;  9  Hun,  392 ;  17  Barb.,  155 ;  19  Barb.,  665;  3 
Bos.,  574;  39  Am.  Dec..  584  (22  Me.,  287). 
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WHEELER  v.  RAYMOND. 

Foreign  Judgment  of  Court  of  General  Jurisdic- 
tion— Conclusive  against  Citizen  of  this  State, 
Tie  Having  Appeared — Statute — Pleading. 

Where  a  defendant  appears  in  a  court  of  general 
jurisdiction  in  a  neighboring  State.one  of  the  United 
States,  the  judgment  of  that  court  is  conclusive 
against  him,  and  shall  have  the  same  effect  as  a  judg- 
ment in  a  court  of  general  jurisdiction  in  this  State. 

It  will,  therefore,  be  conclusive  against  him,  that 
the  court  of  the  neighboring  State  had  jurisdiction 
under  a  statute  of  the  State— the  proceedings  pur- 
porting to  be  under  that  statute.  And  he  cannot 
question  the  jurisdiction  of  that  court  in  pleading. 

Precedent  of  a  plea  in  abatement  of  a  foreign  at- 
tachment pending  in  a  neighboring  State. 

Statute  of  a  neighboring  State  pleaded.    Id. 

Citations— 7  Crunch,  484;  15  Johns.,  144. 

ON  demurrer  to  the  replication.  The  decla- 
ration was  on  two  promissory  notes,  payee 
against  maker,  dated  Sep.  18,  1820 ;  one  for 
$250,  payable  June  1,  after  date,  the  other  for 
$100,  at  90  days.  To  these  were  added  the 
usual  money  counts,  and  an  insimul  computas- 
sent. 

Plea  in  abatement,  that  before  the  filing  of 
the  bill  in  this  cause,  proceedings  by  foreign 
312*]  attachment  were  commenced  *against 
the  defendant  under  a  statute  of  the  State  of 
Vt.,  setting  out  in  the  statute,  in  the  County 
Court  of  the  County  of  Bennington,  upon 
which  the  defendant  was  impleaded  as  gar- 
nishee  or  trustee  in  respect  to  the  same  demands 
set  forth  in  the  declaration  in  this  suit,  by  one 
Johnson.  That  Johnson  and  Raymond,  and 
Wheeler,  by  his  attorney,  appeared  in  the 
county  court,  but  Wheeler  afterwards  made 
default.  The  proceedings  alleged  that  Wheeler 
had  secretly  absconded  from  the  State  of  Vt. , 
or  was  concealed  within  it,  the  only  case  in 
which  the  statute  authorized  the  suit  against 
his  debtor.  The  plea  further  alleged  that  the 
County  Court  gave  judgment  against  Raymond 
as  trustee  of  Wheeler,  whose  rights  and  cred- 
its Raymond  had  in  hands,  to  the  amount  of 
$292.10,  the  balance  after  allowing  a  set-off  of 
$252.23.  And  such  proceedings  were  had,  that 
Raymond  appealed  to  the  Supreme  Court  of 
Vt.,  where  the  suit  was  still  pending  at  the 
time  of  the  plea. 

Replication,  that  the  plaintiff  was  not,  at  the 
trial  in  the  Bennington  County  Court,  nor  at 
any  other  time,  an  absconding  or  concealed 
debtor,  within  the  intent  of  the  law  of  Vt. ;  nor 
was  Johnson  his  creditor  in  manner  and  form 
as  the  plea  stated  ;  nor  was  Wheeler  indebted 
to  Raymond  in  $252.23,  the  sum  allowed  as  a 
set-off. 

General  demurrer  and  joinder. 

Mr.  Jas.  Edwards,  in  support  of  the  demur- 
rer. The  plea  is  good  in  substance  ;  and  the 
plaintiff  cannot,  by  his  replication,  put  in  issue 
the  facts  which  have  been  adjudged  against 
him  in  the  State  of  Vt.  (19  Johns.,  162;  7Cr., 
481  ;  5  Johns.,  101  ;  1  Salk.,  280;  17  Johns., 
284;  1  Johns.  Die.,  489.) 

Mr.  J.  V.  N.  fates,  contra.  The  adjudica- 
tion in  Vt.  is  not  conclusive  that  Wheeler  had 


NOTE. — Foreign  judgment— How  far  exclusive  under 
Federal  Constitution— How  far  examinable— Question 
of  jurisdiction.  See  Hitchcock  v.  Aicken,  1  Cai.,  460, 
note ;  Pawlingv.  Wilson,  13  Johns.,  192,  note ;  Van- 
denheuvel  v.  United  Ins.  Co.,  2  Johns.  Cas.,  451,  note. 
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departed  or  was  concealed,  one  of  which  was 
essential  to  give  the  court  in  Vt.  jurisdiction, 
and  should  have  been  averred  in  the  plea  ex- 
pressly and  directly  ;  not  left  to  inference.  A 
defect  even  in  form,  in  a  plea  in  abatement, 
may  be  taken  advantage  of  on  general  demur- 
rer. The  plea  professes  *to  set  forth  [*313 
the  whole  proceedings  ;  and  an  omission  to 
show  a  full  and  particular  compliance  with  the 
Vt.  Statute  is  fatal.  The  facts  giving  jurisdic- 
tion are  material  and  issuable,  and  should  be 
distinctly  set  forth.  The  same  things  are  neces- 
sary in  pleading,  to  give  any  foreign  court  ju- 
risdiction, as  are  necessary  to  show  jurisdiction 
in  our  domestic  courts,  having  limited  powers. 
Wheeler's  appearing  will  not  give  jurisdiction. 
(1  Johns.  Cas.,  20  ;  9  Johns.,  241  ;  3  Cai.,  129; 
7  Johns.,  75;  Co.  Litt.,  303  a,  303  b;  Com. 
Dig.,  Abatement,  I,  15;  1  Chit,  PI.,  456.) 

At  any  rate,  we  have  a  right  to  show,  as  we 
have  done  by  the  replication,  that  there  was, 
in  fact,  no  jurisdiction  in  the  Vt.  courts  within 
the  meaning  of  the  statute  of  that  State. 

Mr.  Edwards,  in  reply.  There  is  enough  in 
the  plea,  to  show  a  compliance  with  the  Vt. 
Act.  But  Wheeler  appeared;  and  we  ask, will 
this  court  allow  of  an  issue  to  try  the  very  point 
that  must  have  been  tried  in  the  State  of  Vt.  ? 
The  question  was  there  directly  in  issue,  wheth- 
er Wheeler  was  an  absconding  or  concealed 
debtor  ;  and  the  adjudication  upon  it  must  be 
taken  to  conclude  here.  Such  is  the  import  of 
the  authorities  cited  for  the  defendant. 

The  objection  that  there  is  no  direct  aver- 
ment showing  jurisdiction,  is,  at  most,  an  ob- 
jection of  form,  which,  it  is  conceded,  may  be 
taken  advantage  of  by  general  demurrer,  when 
it  exists  in  a  plea  in  abatement.  But  here  the 
plaintiff  has  replied.  He  cannot  now  make  a 
mere  formal  objection. 

Curia,  per  SAVAGE,  Ch.  J.  The  objection 
to  this  replication  is,  that  it  seeks  to  put  in  is- 
sue facts  which  have  been  adjudicated  in  the 
court  in  the  State  of  Vt.  The  first  is,  that  the 
plaintiff  was  not  an  absconding  or  concealed 
debtor,  within  the  meaning  of  the  laws  of  Vt. 
2.  That  Johnson  was  not  a  creditor  of  the 
plaintiff  *in  this  suit.  3.  That  the  plaint-[*3 1 4 
iff  was  not  indebted  to  the  defendant,  Ray- 
mond. 

The  replication  does  not  deny  the  judgment 
in  the  State  of  Vt.  The  plea  was,  that  the 
plaintiff  appeared  in  the  court  in  Vt.,  by  his 
attorney,  and  might  have  litigated  in  that 
court  all  the  facts  which  he  wishes  to  try  now 
in  this  court.  It  also  appears  that  Johnson  had 
judgment  for  $781.76,  which  must  be  conclu- 
sive evidence  that  he  was  a  creditor  of  Wheeler. 
It  was  also  adjudged  that  Raymond  was  trustee 
for  Wheeler  to  the  amount  of  $292.10 — neces- 
sarily establishing  the  indebtedness  of  Wheeler 
to  Raymond,  to  the  difference  between  that 
sum  and  the  amount  of  the  notes.  It  is  not  ad- 
judged in  totidem  verbis,  that  Wheeler  was  an 
absconding  or  concealed  debtor  ;  but  that  he 
was  considered  an  absconding  debtor,  is  proved 
by  the  whole  proceedings  in  the  cause. 

It  is  evident,  therefore,  that  the  replication 
is  bad. 

But  it  is  said  the  plea  is  bad,  in  not  averring 
that  Wheeler  was  an  absconding  debtor,  or  that 
he  secretly  departed  from  the  State  of  Vt. 
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In  pleading  the  judgments  of  courts  of  lim- 
ited jurisdiction.it  is  necessary  to  state  the  facts 
upon  which  the  jurisdiction  of  such  courts  \a 
founded  ;  but  with  respect  to  courts  of  general 
jurisdiction,  such  averments  are  not  necessary; 
and  if  there  was  a  want  of  jurisdiction,  that 
fact  should  come  from  the  other  side.  That 
fact  may  be  replied  in  certain  cases  ;  but  it  is 
now  well  settled,  that  the  judgments  of  the 
courts  in  the  several  States  have  the  like  effect 
in  all  the  States,  which  they  have  in  the  State 
where  the  judgment  is  rendered  (7  Cr.,  484), 
provided  the  defendant  in  the  suit  be  served 
with  process,  or  appear  and  defend.  (15  Johns., 
144.)  By  the  record  set  forth  in  the  plea,  it  ap- 
pears that  the  present  plaintiff  did  appear  by 
his  attorney,  in  the  suit  in  Vt.  He  is,  therefore, 
-concluded  by  the  judgment  in  that  court, 
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equally  as  he  would  be  by  an  adjudication  in 
a  court  of  this  State  ;  *and  I  am  of  opin-  f*3 15 
ion  that  the  defendant  is  entitled  to  judgment 
upon  the  demurrer,  with  leave  to  the  plaintiff 
to  amend,  on  payment  of  costs. 
Judgment  for  the  defendant,  (a) 

Cited  in— 3  Wend.,  288:  17  Wend.,  486;  8  N.  Y..  262 ; 
46  N.  Y.,  29:  6  Hun,  78:  8  Hun,  383;  3  Barb..  99;  5  How. 
Pr.,  52;  14  How.  Pr.,  101;  12  Abb.  Pr.,  140;  2  Hall,  305; 
3  Wood  &  M..  115;  9  Blatchf.,  277  ;  31  Am.  Dec,,  763 
(12  Conn.,  491) ;  46  Am.  Dec.,  504  (1  Greene.  78) ;  25 
Mich.,  271. 

(o)For  the  distinction,  when  a  proceeding  by  for- 
eign attachment  will  abate  or  bar  a  suit,  see  4  Cow., 
521,  note,  and  cases  cited,  For  forms  of  pleas  in  bar 
of  a  foreigrn  attachment  in  London,  see  Morris  v. 
Ludlam.2  H.  Bl.,362;  Banks  v.  Self,  5  Taunt.,  234,  note, 
and  Tarn  v.  Williams,  2  Chit.,  338,  note  b,  where  the 
pleas  are  given  at  lengrth.  See,  also,  as  to  the  plea 
in  bar,  the  late  case  of  Wetter  v.  Hucker,  1  Brod.  & 
.,  491. 
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325*]*JOSHUA  DYETT,  Plaintiff  in  Error, 

v. 
JOHN  B.  PENDLETON,  Defendant  in  Error. 

Practice — After  Error  Brought,  Payment  of 
Judgment  or  the  Giving  Notes  for  Security,  no 
Ground  for  Setting  Aside  or  Staying  Proceed- 
ings on  Writ  of  Error — Trial  of  Question  of 
Fact  by  Court  of  Errors. 

After  judgment  and  error  brought,  no  bail  being 
in,  the  defendant  in  error  sued  out  nfi.fa. ;  and  the 
plaintiff  in  error  gave  his  notes  fo'-  the  amount  of 
the  judgment,  agreeing  that  it  should  stand  as  se- 
curity. Held,  no  ground  for  setting  aside  or  stay- 
ing proceedings  on  the  writ  of  error. 

Even  a  payment  of  the  judgment  would  be  no 

f  round  for  this.  Per  Jones,  Ctuincellor,  and  Golden, 
enator.  , 

Nor  would  the  collection  of  the  money  by  execu- 
tion. Per  Golden,  Senator. 

Semb.  the  Court  of  Errors  cannot  try  a  question 
of  fact  arising  on  motion  by  a  jury ;  nor  can  they 
.send  it  to  an  inferior  court  for  trjal  in  that  way. 

ON  ERROR  from  the  Supreme  Court,  on  a 
judgment  there,  for  damages  and  costs,  in 
favor  of  Pendleton  against  Dyett. 

Mr.  J.  A.  Dunlap,  for  the  defendant,  moved 
that  the  writ  of  error  be  quashed, on  the  ground 
that  no  bail  in  error  having  been  put  in,  a  fi. 
fa.  was  issued  and  levied  ;  and  the  suit  settled 
by  certain  negotiable  promissory  notes,  given 
by  the  defendant  below;  the  judgment  to  stand 
as  security.  The  notes  were  at  three,  six  and 
nine  months.  Proof  of  the  settlement  was  by 
the  affidavit  of  the  defendant  in  error;  and  the 
deputy  who  held  the  fi.  fa. 
326*]  *Mr.  H.  W.  Warner,  contra,  read 
an  affidavit  of  the  plaintiff  in  error,  denying 
that  the  notes  were  given  upon  any  agreement 
or  understanding  not  to  bring  error  ;  but,  on 
the  contrary,  accompanied  with  a  declaration 
of  an  intention  to  bring  error. 

Mr.  Dunlap  said  the  Court  of  Errors  would 
always  interfere  and  dismiss  the  proceeding 
summarily,  where  the  writ  of  error  was  pros- 
ecuted vexatiously,  as  for  delay,  or  against  an 
agreement  of  the  parties,  or  contrary  to  good 
faith.  Hartshorne  v.  Sleght,  3  Johns.,  554,  556, 


557,  per  the  Chancellor  ;  Camden  v.  Edie,  1  H. 
Bl.,  21.  Here  was  a  settlement  of  the  suit. 
This  of  itself  operated  as  an  agreement  not  to 
proceed  \v  ith  the  writ  of  error.  It  put  an  end 
to  the  suit.  It  was  not  necessary  that  such 
agreement  should  have  been  in  writing.  Cham- 
berlain v.  Fitch,  2  Cow.,  243,  245.  In  Exec- 
utors of  Wright  v.  Nuft,  1  T.  R.,  388,  the  agree- 
ment of  the  attorney  not  to  bring  error  was  by 
parol ;  yet  the  Court  of  Errors  held  him  to  it, 
and  non  prossed  the  writ.  In  Gates  v.  West,  2 
T.  R.,  183,  the  defendant's  attorney  had  agreed 
that  the  money  should  be  paid,  if  time  was 
given.  Time  was  given,  and  yet  he  brought 
error.  The  court  allowed  execution  to  go  al- 
though bail  was  in.  They  held  the  writ  of  er- 
ror to  be  contrary  to  good  faith.  Agreements 
not  to  bring  writs  of  error  are  favored  and  con- 
strued liberally  by  the  courts.  (1  Arch.  Pr., 
211  ;  1  T.  R.,  388.)  Entwisile  v.  Shepherd,  2T. 
R. ,  78,  and  note  c  to  that  case,  show  that  the 
Court  of  Errors  will  struggle  to  avoid  the  ef- 
fect of  the  writ,  where  it  appears  to  be  merely 
for  delay.  In  the  case  at  bar,  the  object  is 
plainly  mere  delrfy.  Nothing  can  be  gained  by 
the  plaintiff  in  error,  even  if  there  be  a  reversal, 
except  the  costs  of  the  suit  in  this  court,  es- 
pecially if  the  notes  have  been  assigned. 

GOLDEN,  Senator.  But  the  defendant  in  er- 
ror denies  that  this  suit  was  settled  by  the 
notes.  He  says  the  right  to  go  on  with  the  writ 
of  error  was  expressly  reserved  by  him.  This 
would  seem  to  destroy  the  effect  which  you 
attribute  to  the  settlement.  It  goes  to  contra- 
dict your  *case.  How  are  we  to  satisfy  [*327 
ourselves  that  the  parties  intended  to  dispose 
of  this  writ  of  error  ?  The  fact  is  disputed. 

Mr.  Dunlap.  The  court  should,  at  any  rate, 
give  us  a  chance  to  try  the  fact.  Here  is  testi- 
mony independent  of  the  parties.  A  jury  would, 
of  course,  be  with  us,  or  this  court  can  take  the 
same  ground. 

SPENCER,  Senator.  I  am  aware  of  no  power 
in  this  court  to  try  a  question  of  fact  by  jury, 
nor  that  they  can  send  down  the  question  to 
another  court.  But  no  agreement  as  to  this  writ 
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of  error  is  sworn  to.  The  defendant  in  error 
seeks  to  make  one  out  merely  by  way  of  in- 
ference. The  plaintiff  in  error  sets  up  a  fact 
not  at  all  inconsistent  with  the  facts  on  the 
other  side,  which  shows  that  there  was  no 
agreement  in  the  case.  The  mere  giving  of  the 
notes  in  payment  or  security  of  the  judgment 
below,  can  form  no  objection  to  the  writ  of 
error.  I  think  the  motion  should  be  denied. 

JONES,  Cfiancellor.  This  case  is  perfectly 
clear.  It  must  rest  on  one  of  two  grounds, 
either  that  an  accord  and  satisfaction  is  made 
out,  or  that  there  was  an  agreement  not  to  pur- 
sue the  writ  of  error.  Neither  is  sworn  to  di- 
rectly, on  the  part  of  the  application,  "while 
both  are  denied  by  the  plaintiff  in  error.  If  he 
had  paid  the  money  on  the  judgment  voluntari- 
ly, that  would  have  been  no  ground  for  this  mo- 
tion. If  the  judgment  be  reversed,  it  will  be 
a  good  defense  against  the  notes,  provided  they 
remain  in  the  hands  of  the  defendant  in  error. 
If  they  shall  be  assigned,  a  writ  of  restitution 
may  issue.  In  any  point  of  view,  the  motion 
must  be  denied. 

COLDEN,  Senator.  This  case  is  certainly  not 
so  strong  for  the  motion,  as  if  the  money  had 
been  paid,  or  collected  on  execution  ;  and  I 
never  heard  that  either  would  be  a  reason 
against  a  writ  of  error.  -  It  might  still  proceed, 
and  on  reversal,  writ  of  restitution  would  go. 
The  plaintiff  in  error  denies  that  the  notes  were 
intended  as  a  settlement  of  the  writ  of  error. 
328*]  It  is  alleged  that  the  judgment  *was  to 
stand  as  security  for  the  notes.  Be  it  so:  If 
the  judgment  is  affirmed,  it  will  be  collected  ; 
if  reversed,  it  would  be  unreasonable  to  hold 
the  plaintiff  in  error  to  the  payment.  The 
agreement  must  be  taken  that  the  judgment 
should  stand  upon  its  own  strength.  I  have 
no  doubt  of  the  power  of  this  court  to  set  aside 
a  writ  of  error,  where  it  is  in  violation  of  an 
agreement  or  of  good  faith.  But  this  is  not 
such  a  case,  (a) 

Per  totam  curiam, 

Motion  denied. 

Cited  in-6  Hill,  74:  45  N.  Y.,209:  5Lans.,  200:  58 
Barb.,  151 ;  40  How.  Pr.,  65 ;  11  Abb.  N.  S.,  123  ;  18 
Wis.,  342. 

(a)  Where  a  defendant  obtained  time  to  plead,  on 
the  terms  of  (riving  judgment  of  a  certain  term, 
and  afterwards  brought  a  writ  of  error,  the  court 
quashed  the  writ.  Cave  v.  Massey,  3  B.  &  C.,  735. 


THOMAS  CLOWES,  Appellant, 

v. 
JOHN  D.  DICKENSON  ET  AL.,  Respondents. 

Practice — Right  of  Appeal  in  Chancery  Extends 
Five  Years,  Though  Money  on  the  Decree  Has 
Been  Paid  and  Accepted — Right  May  be  Waived 
— Trial  of  Fact  by  Court  of  Errors — Cross  Ap- 
peal. 

A  party  may  appeal  from  a  final  decree  of  chan- 
cery, at  any  time  within  five  years,  though  he  have 
accepted  the  money  awarded  by  the  decree. 

But  the  right  to  appeal  may  be  waived  by  agree- 
ment or  stipulation. 

Whether  the  Court  of  Errors  can  try,  or  cause  an 
issue  of  fact  to  be  tried  by  jury,  qucere. 

Error  lies  at  any  time  within  5  years,  though  the 
money  be  paid  and  accepted  upon  the  judgment  be- 
low. Per  Spencer  and  Golden,  Senators. 

The  Court  of  Errors,  on  appeal  by  one  party,  can- 
not reverse  or  modify  a  decree  on  objections  raised 
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by  the  other  party.  He  should  bring  a  cross  appeal 
and  raise  the  objection  in  that  form.  Per  Spencer, 
Senator. 

Whether  a  plea  of  accord  and  satisfaction  of  a  writ 
of  error  is  good,  quaere. 

Per  Spencer,  Senator. 

Citations— 1  R.  L.,  134,  sec.  9 ;  14  Johns.,  444 ;  2  Day,. 
242  ;  8  Cow..  325. 

ON  appeal  from  the  Court  of  Chancery. 
The  final  decree  was,  May  5, 1821,  in  favor 
of  the  appellant  against  the  respondents,  for 
certain  damages,  interest  and  costs  ;  and  con- 
firmed on  a  rehearing,  July  5,  in  the  same 
year. 

The  appellant  demanded  the  principal,  in- 
terest and  costs  of  the  decree,  which  were  paid 
to  him  by  the  several  respondents  according  to 
their  shares,  in  the  course  of  that  and  the  fol- 
lowing year,  for  which  he  gave  receipts  to  ap- 
ply on  the  decree. 

*The  appellant  lay  by  till  July  3,  [*32» 
1826,  when  he  filed  an  appeal  to  this  court. 

Mr.  A.  Van  Vechten,  for  the  respondents, 
moved  to  dismiss  the  appeal. 

Mr.  Talcott,  Atty-Gen.,  contra,  denied  that 
the  receipt  of  the  money  by  the  appellant  could 
form  any  ground  of  the  motion  ;  nor  could  a 
delay  short  of  the  time  allowed  by  the  Statute 
of  Limitations.  If  the  respondents  intended  to 
guard  against  an  appeal,  they  should  have 
taken  a  release.  They  cannot  object  that  their 
time  for  appealing  has  elapsed,  and  the  right, 
therefore,  not  reciprocal.  This  is  their  own 
fault.  No  means  have  been  taken  to  lull  them 
into  security.  Here  is  not  even  an  agreement 
to  acquiesce.  At  any  rate,  the  defense  should 
have  been  pleaded.  We  say  the  decree  was- 
not  so  large  as  our  right;  that  the  payment 
was,  in  truth,  but  for  part.  Suppose  an  affi- 
davit filed  in  the  Supreme  Court,  that  a  debt 
had  been  paid  pending  suit  ;  they  would  put 
the  party  to  plead  it.  It  would  be  no  ground 
for  dismissing  the  action.  The  merits  are  in 
question.  The  court  must,  at  least,  direct  a 
feigned  issue  upon  the  fact.  Potter  v.  Smith, 
14  Johns.,  444. 

Mr.  Van  Vechten,  in  reply.  The  facts  alleged 
having  no  existence  till  after  the  decree,  how 
are  they  to  be  inquired  into  by  a  jury  ?  This 
court  will  not  award  a  feigned  issue,  at  least  on 
a  fact  not  disputed.  When  they  do  award  an 
issue,  it  is  by  direction  to  the  court  below,  upon 
some  matter  properly  before  it.  If  payment 
and  acquiescence  have  precluded  the  appeal  of 
the  respondents,  to  correct  any  error  against 
them,  ought  it  not  to  have  the  same  effect  && 
to  the  appellant  ?  The  parties  should  be  recip- 
rocally bound.  If  the  whole  merits  are  to  be 
opened,  as  they  should  be,  the  decree  may  be 
reversed  in  toto.  The  appellant  should  have 
thought  of  this,  and  refused  the  money. 

*JONES,  Chancellor.  This  is  the  case  [*33O 
of  a  simple  receipt  and  application  of  the  money 
to  the  decree,  without  any  agreement  not  to 
prosecute  an  appeal ;  and  the  question  is, 
whether  such  a  voluntary  acceptance  precludes 
the  right  of  going  on.  An  appeal  within  the  5 
years  allowed  by  the  Statute,  1  R.  L.,  134,  sec. 
9,  is  matter  of  right.  Paying  the  amount  of  the 
decree  makes  no  difference.  The  right  may, 
doubtless,  be  waived  ;  and  a  voluntary  agree- 
ment not  to  appeal  would  probably  have  that 
effect.  An  agreement,  at  least,  is  necessary. 
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There  is  no  evidence  of  such  agreement  in  this 
case  ;  nor  do  I  see  anything  against  good  faith. 

In  Potter  v.  Smith,  14  Johns.,  444,  a  doubt  is 
expressed,  whether  even  an  accord  and  satis- 
faction would  be  a  bar  to  a  writ  of  error,  though 
Pixlee  v.  Salmon,  2  Day,  242,  decides  that  it 
would.  Here  is  no  accord  and  satisfaction,  no 
release  of  error,  no  arrangement  concerning 
the  right  of  appeal, 

It  is  not  for  the  respondents  now  to  com- 
plain that  they  have  no  reciprocal  right  of  ap- 
ptal.  They  certainly  ^had  a  right  equally  with 
the  appellant,  till  the 'lapse  of  the  five  years. 
They  might  have  brought  their  cross  appeal, 
even  after  the  appellant's  appeal  was  filed. 

I  think  the  motion  should  be  denied. 

SPENCER,  Senator.  A  question  has  been 
raised  on  this  motion,  as  to  the  mode  of  pro- 
ceeding in  this  court,  to  try  a  question  of  fact 
arising  here,  after  the  record  has  been  received 
from  the  court  below.  In  a  former  case  (next 
preceding)  I  have  intimated  the  inclination  of 
my  mind,  that  this  court  cannot  send  down  any 
such  question  to  be  tried  by  an  inferior  court. 
But  it  is  not  necessary  to  decide  that  point  in 
this  case,  as  it  may  be  otherwise  disposed  of. 
The  facts  upon  which  the  motion  is  founded 
are  not  denied,  and  there  can  be  no  use  in  hav- 
ing a  trial  to  ascertain  facts  which  are  in  effect 
admitted. 

The  only  question,  therefore,  is,  does  the  fact 
that  a  party  has  voluntarily  received  the  fruits 
331*]  of  his  decree,  *preclude  him  from  ap- 
pealing, in  order  to  obtain  its  reversal  or  modi- 
fication. 

The  case  of  Pixlee  v.  Salmon,  in  the  Court  of 
Errors  in  Conn.,  was  where  the  payment  was 
pleaded  as  an  accord  and  satisfaction.  That  is 
not  pretended  in  the  present  case.  But  even  as 
to  that  case,  the  Supreme  Court  of  this  State 
in  Potterv.  >S>?M£A, express  a  doubt  whether  such 
a  plea  would  be  good.  The  authorities  which 
have  been  cited  in  Dyett  v.  Pendkton,  ante,  325, 
go  no  further  than  to  show  that  a  release  of  er- 
rors, or  an  agreement  not  to  prosecute  a  writ 
of  error, will  induce  the  court  to  quash  the  writ. 
But  in  this  case  no  such  fact  is  presented.  In 
the  absence  of  any  adjudged  case,  I  cannot  un- 
dertake to  introduce  an  exception  into  the  stat- 
ute allowing  appeals  and  writs  of  error,  unless 
there  be  some  strong  reason  assigned  which 
shows  that  such  exception  would  be  within  the 
meaning  of  the  Legislature.  I  cannot  discover 
any  such  reason,  in  the  fact  that  a  party  ac- 
cepted what  he  was  entitled  to  by  the  judg- 
ment of  a  court,  and  which  would  belong  to 
him  in  any  event ;  for  I  cannot  admit  the  cor- 
rectness of  the  argument  of  the  counsel  for  the 
respondents,  that  this  decree  may  be  reversed 
in  toto.  This  court  can  decide  only  on  the  ob- 
jections taken  by  the  appellant,  and  in  this  case 
as  it  now  stands.  The  appellant,  therefore,  can 
never  be  compelled  to  refund  the  money  he  has 
received.  A  defendant,  in  a  judgment  in  the 
Supreme  Court,  has  five  years  to  bring  error, 
although  he  might  have  stayed  the  collection 
of  the  judgment ;  and  a  defendant  in  chancery 
has  the  same  time  for  appeal,  although  he  may 
have  been  obliged  to  pay  the  amount  of  the  de- 
cree. It  appears  to  me  that  these  rights  should 
be  reciprocal  ;  and  as  the  defendant  may  bring 
error  or  may  appeal,  notwithstanding  'he  has 
paid  the  judgment  or  decree,!  think  the  plaint- 
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iff  has  the  same  right,  notwithstanding  his  ac- 
ceptance of  such  payment.  I  am,  therefore,  of 
opinion  that  the  motion  be  denied,  but  with- 
out costs  to  either  party. 

*COLDEN,  Senator.  I  concur  that  this  [*332 
motion  must  be  denied;  but  before  we  decide, I 
beg  leave  to  advert  to  a  case  in  which  it  may 
be  necessary  for  us  to  try  a  question  of  fact  by 
a  jury  ;  and  I,  therefore,  think  we  ought  not 
hastily  to  commit  ourselves  upon  that  point. 
It  is  not  necessary,  in  this  case,  that  we  should 
collectively  or  individually  conclude  either 
way ;  for  here  is  no  dispute  about  facts.  I 
find,  on  examining  the  books,  that,  in  the 
course  of  a  writ  of  error,  issues  of  fact  are  many 
times  joined,  and  that  they  are  always  decided 
by  jury.  Now,  I  should  suppose,  that  power 
must  be  incidental  to  this  court.  It  is  certainly 
the  only  constitutional  way  of  determining 
such  a  question.  There  is  no  precedent  of  a 
proceeding  on  this  head,  that  I  find.  A  case  may 
be  conceived  where  it  will  be  necessary  to 
make  one.  Suppose  a  release  of  errors  ;  may 
it  not  be  pleaded,  and  issue  joined,  and  can  we 
try  such  an  issue  on  affidavit  ?  I  apprehend  we 
should  find  ourselves  obliged  to  put  the  case 
before  a  jury  in  some  way  ;  and  on  a  question 
of  fact  arising  upon  appeal,  I  should  suppose 
we  might  award  an  issue,  or  send  the  question 
back  to  chancery.  I  do  not  mean  to  say  that  I 
have  come  to  any  fixed  conclusion,  but  I  make 
these  remarks  to  preclude  any  inference  against 
the  right  to  try  by  jury. 

As  to  the  merits  of  this  application,  I  can- 
not see  that  there  is  anything  in  the  lapse  of 
time.  The  law  has  fixed  the  limitation  at  five 
years.  Either  party  may  prosecute  an  appeal 
at  any  time  within  this  period.  He  may  take 
the  full  indulgence  of  the  law.  As  to  the  effect 
of  payment,  I  had  occasion  to  express  my 
views  in  Dyett  v.  Pendleton  ;  and  I  feel  con- 
firmed, on  reflection,  that  no  matter  how  the 
money  is  paid  or  collected,  this  cannot  affect 
the  right  to  bring  error  or  appeal.  Every  case 
cited  on  that  occasion,  where  the  courts  have 
interfered  with  the  writ  of  error,  was  either  of 
express  stipulation,  or  where  the  proceeding 
was  most  palpably  unfounded  and  vexatious. 
Here  is  no  agreement  or  stipulation  pretended. 

Per  totam  Curiam, 

Motion  denied.  • 

Cited  in— 2  N,  Y.,  505 ;  14  N.  Y.,  288 ;  45  N.  Y.,  209 ; 
58  Barb.,  151 :  2  T.  &  C.,  9 ;  27  How.  Pr.,  394 ;  40  How . 
Pr.,  65;  17  Abb.  Pr.,  423 :  11  Abb.  N.  S.,  121,  123;  2 
Rob.,  179 ;  5  Daly.  473 ;  18  Wis,,  343 ;  22  WTs.,  400. 


*CHARLES  AUGUSTUS  DALE,  [*333 
Administrator  de  bonis  non  of  ROBERT  FUL- 
TON, Deceased,  Plaintiff  in  Error, 

V. 

NICHOLAS  I.  ROOSEVELT,  Defendant  in 
Error. 

Practice  —  Parties —  Administrator  de  •  bonis 
non  May  Maintain  Error  on  Judgment 
against  Previous  Executor  or  Administrator 
— Letters — Profert  of  Order  to  Produce  Evi- 
dence of  Issue  of— Court  of  Errors  Can  Try 
Issue  of  Fact  only  by  Affidavit. 

An  administrator  de  honis  non  may  maintain  a 
writ  of  error,  on  a  judgment  against  the  previous 
executor  or  administrator. 
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And  he  may  bring  his  writ  as  the  sole  plaintiff  in 
error,  though  the  Judgment  was  against  the  previ- 
ous representative,  in  the  usual  form,  without  any 
defense  being:  made  on  the  ground  of  a  want  of 

S«mi>.  he  may  now,  since  the  Statute,  1  R.  L.,  312, 
sec.  9,  have  a  writ  of  error  on  a  judgment  in  favor 
of  the  previous  representative,  though  this  was 
otherwise  at  common  law.  Per  Jones,  Chancellor. 

He  may.  since  the  Statute,  have  set.  fa.  on  a  judg- 
ment in  favor  of  the  previous  representative.  Per 
Jones,  ChanceWtr.  and  Spencer,  Senator. 

On  assitrning  errors,  he  should,  strictly,  make 
profert  of  his  letters,  as  on  declaring ;  but  where 
he  omitted  this  in  the  Court  of  Errors,  on  motion 
by  the  defendant  in  error,  he  was  ordered  by  rule 
to  produce  his  letters  in  four  days,  or  that  the  writ 
of  error  be  dismissed. 

Whether  the  Court  of  Errors  have  the  means  of 
trying  an  issue  of  fact,  otherwise  than  on  affidavit, 
qtuere.  Per  Jones.  Chancellor.  Per  Spencer,  Sen- 
ator. «eml>.  they  have  not. 

Who  may  in  general  bring  error.  Per  Jones,  Chan- 
cellor. 

An  administrator  de  foorife  non  represents  the  es- 
tate of  the  testator  or  intestate.  Per  Jones,  Chan- 
cellor. 

One  entitled  to  sci.  fa.  may  have  error.  Per  Jones, 

An  order  of  the  Court  of  Chancery  that  letters 
should  issue  on  a  certain  condition,  is  not,  per  se, 
evidence  that  they  have  actually  been  issued. 

Citations-1  R.  L.,  133,  183,  sec.  6,  312,  sec.  8,9;  1 
Archb.  Pr..  209:  Stat.  9  R.,  2,  ch.  3;  4  Mass.,  611;  Yelv., 
33  83  ;  26  H.  8.  7 ;  Latch..  140;  W.  JoneB,  214 ;  Cro. 
Car.,  107  ;  7  T.  R..  178 ;  2  Day,  242 ;  3  Cranch,  193. 

riHARLES  AUGUSTUS  DALE  having  in- 
\J  termarried  with  Harriet  Fulton,  surviving 
executrix  of  Robert  Fulton,  deceased,  who  died 
after  a  judgment  against  her  as  such  executrix 
at  the  suit  of  Nicholas  I.  Roosevelt,  in  the  Su- 
preme Court,  brought  error;  and  had  assigned 
errors  as  administrator  de  bonin  non  of  Fulton, 
without  making  a  profert  of  the  letters  of  ad- 
ministration. The  judgment  was  against  the 
executrix,  with  an  award  of  execution  against 
her  of  the  goods  and  chattels  of  the  testator, 
&c.,  in  the  hands  of  the  executrix  ;  and  if  she 
had  not,  &c.,  then  the  costs  de  bonis  propriis, 
in  the  usual  form  where  there  is  no  plea  or 
proof  of  a  want  of  assets. 
334*]  *Notice  of  the  writ  of  error  had  been 
given  to  the  attorney  of  Roosevelt  June  5, 1826, 
by  Mr.  C.  Graham,  as  the  attorney  of  Mrs. 
Fulton. 

The  Surrogate  of  the  City  and  County  of  N. 
Y.,  to  whom  the  granting  of  administration  be- 
longed, certified  that  no  letters  were  granted  to 
Dale  at  the  time  of  bringing  the  writ  of  error. 

This  being  now  verified  by  affidavit. 

Mr.  J.  I.  Roosevelt  moved  that  the  plaintiff 
produce  his  letters  of  administration  or  that  the 
writ  of  error  be  set  aside  ;  and  he  also  insisted 
that  the  writ  should  be  quashed  on  the  ground 
that  an  administrator  de  bonis  non  has  no  right 
to  bring  error;  so  that  the  production  of  the 
letters  could  make  no  difference. 

The  argument  being  suspended, 

An  order  of  the  Court  of  Chancery  was  af- 
terwards produced,  made  on  appeal  from  the 
Surrogate  of  N.  Y.,  directing  letters  of  admin- 
istration to  issue  to  Dale  on  certain  conditions. 
See  opinion  of  Spencer,  Senator,  post. 

Mr.  Roosevelt  said  the  writ  of  error  must  con- 
form to  the  record.  That  was  of  a  judgment 
against  Harriet  Fulton,  executrix,  &c.  Dale's 
name  nowhere  occurs  in  the  record.  An  ad- 
ministrator de  bonis  non  cannot  bring  error. 
Grout  v.  Chamberlin,  4  Mass.,  611,  is  in  point. 
At  common  law  he  could  not  have  a  sci.  fa.  on  a 
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judgment  in  favor  of  the  previous  executor  or 
administrator.  (Com.  Dig.,  Administration, 
G.)  True,  this  right  was  given  by  the  Statute, 
1  R.  L.,  812,  sec.  9,  but  there  is  no  statute  giv- 
ing him  error.  It  is  a  settled  criterion,  that 
theue  is  no  right  to  a  writ  of  error  by  one  not 
appearing  in  the  record,  if  there  is  a  want  of 
privity  between  him  and  the  party.  (Tidd  Pr., 
1053.  /  This  is  not  a  case  within  the  statute  con- 
cerning the  Court  for  the  Trial  of  Impeach- 
ments and  the  Correction  of  Errors.  (1  R.  L., 
133,  sec.  7.)  That  statute  is,  that  any  party  or 
his  representative,  against  whom  any  judgment 
shall  be  given  in  the  Supreme  Court,  may  bring 
*error  to  this  court.  The  present  plaint-[*335 
iff  in  error  is  neither  the  party  nor  representa- 
tive of  the  party.  He  represents  Fulton,  the 
testator.  This  is  a  judgment  which  binds  the  es- 
tate of  the  executrix,  if  there  be  no  assets  of 
the  testator's  estate.  Her  representatives  are 
responsible.  Suppose  the  judgment  to  be  re- 
versed; the  consequence  is,  that  the  verdict  is 
set  aside.  A  venire  be  now  should  then  issue 
in  the  court  below .  But  there  is  no  party  there. 
Suppose  the  judgment  below  executed  and  the 
money  collected;  to  whom  is  restitution  to  be 
awarded  ?  Not  to  Dale,  certainly.  It  should 
be  made  to  the  executrix  or  her  representative. 
Her  representative  should,  then,  be  before  the 
court.  The  statute  giving  a  sci.  fa.  on  a  judg- 
ment in  favor  of  a  testator  or  intestate,  to  his 
administrator  de  bonis  non,  has  not  changed  the 
common  law  as  to  writs  of  error.  The  judg- 
ment binding  the  executrix  in  this  case,  her 
representatives  have  a  right  to  bring  a  writ  of 
error,  let  this  suit  terminate  as  it  may.  They 
may  do  this  as  to  the  costs  at  least.  Should  the 
judgment  be  affirmed,  therefore,  we  may  yet 
be  driven  over  the  whole  ground  again.  Hence 
the  rule  that,  all  parties  interested  must  unite, 
that  all  questions  may  be  settled,  and  finally 
and  effectually  settled.  (Com.  Dig.,  Pleader,  3 
B,  9;  Larochev.  Wasbrough,  2  T.  R.,  737.)  If 
I  they  be  omitted,  the  remedy  is  a  motion  to 
j  quash  the  writ  of  error.  If  one  refuses  to  join, 
where  several  are  interested,  those  refusing  are 
bound  by  the  process  of  summons  and  sever- 
ance, which  must  be  resorted  to. 

But,  at  any  rate,  the  administrator  de  bonis 
non  must  show  his  authority.  Where  are  the 
letters  of  administration?  We  challenge  their 
production.  The  constant  and  settled  practice 
in  declaring  is  to  offer  them  by  way  of  profert. 
An  assignment  of  errors  is  in  nature  of  a  dec- 
laration. A  profert  is  equally  necessary.  (1 
Chitt.  PL,  400.) 

Mr.  U.  Graham,  contra.  Either  Dale  must 
bring  error  or  no  one.  Who  or  what  shall  be 
said  to  be  aggrieved  in  this  case  within  the 
statute?  It  is  the  estate  of  Fulton.  Who  rep- 
resents that  estate?  Dale,  and  he  only. 

*As  to  the  objection  that  Dale  is  not  [*336 
administrator  de  bonis  non  and,  theref  ore.comes 
without  authority,  the  defendant  in  error  has 
no  right  to  move.    His  only  course  is  to  plead 
the  matter  specially.    (1  Archb.  Pr..  232;  2 
Dunl.,  1154.  1156;  Tidd  Pr.,  1120.)    The  rule 
;  must  be  the  same  in  relation  to  a  writ  of  error 
!  as  in  an  original  action,  where  it  is  well  set- 
tled. 

The  omission  of  a  profert  is  justified  by  the 
precedents.  The  general  assignment  is  the 
proper  one.  Shepard  v.  Merrill,  13  Johns.,  475; 
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Burtchv.  Nickerson,  17  Johns.,  218,  per  Wood- 
worth,  J, 

But  if  profert  be  necessary,  the  proper 
course  was  to  demur;  and,  at  all  events,  whether 
the  question  arise  on  demurrer  or  motion,  this 
court  will  allow  us  to  amend,  the  defect  being 
merely  formal .  But  Dale  must  be  taken  to  be  ad- 
ministrator till  the  contrary  is  shown  in  a  prop- 
er way.  Nothing  yet  appears  to  the  contrary, 
beyond  the  mere  suggestions  of  counsel. 

As  to  the  right  of  an  administrator  de  bonis 
non  to  bring  error  :  in  this  State  there  is  no 
statute  authority  for  executors  or  administra- 
tors eo  nomine  to  bring  error  at  all;  yet  it  is  the 
universal  practice,  and  has  been  so  ever  since 
the  passage  of  the  Statute,  1  R.  L.,  143.  On 
what  principle  is  this?  I  answer,  because  the 
judgment  is  prejudicial  to  the  estate  which  they 
represent.  An  administrator  de,  bonis  non  is  the 
representative  of  the  estate.  He  is  so  in  rela- 
tion to  the  judgment  below.  It  must  be  satis- 
fied out  of  the  estate  he  represents. 

How  is  the  executrix  affected?  Non  constat 
that  the  costs  remain  unpaid.  The  general  rule 
is,  that  the  error  lies  by  any  man  grieved 
through  any  error  in  the  foundation,  proceed- 
ing, judgment  or  execution.  (Co.  Litt.,  288,  b; 
2  Dunl.  Pr.,  1119.)  The  question  is,  who  shall 
be  said  to  be  aggrieved?  Not  the  deceased  ex- 
ecutrix; but  the  administrator^  bonis  non;  or, 
in  other  words,  the  estate  of  Fulton,  the  chil- 
dren of  Fulton.  An  executor  or  administrator 
may  have  error  at  the  common  law.  (2  Dunl. 
Pr.,1122;  Com.  Dig.,  Plead.,  3B,9.)  So  the  heir 
337*]  on  a  *judgment  against  the  ancestor.  (2 
Dunl.  Pr.,  1122;  3  Bac.  Abr.,  457.)  So  a  re- 
mainder-man or  revisioner.  (I  R.  L.,  183,)  This 
court  have  gone  still  further,  and  hold  that  the 
sureties  of  a  sheriff  may  bring  error  upon  a 
judgment  against  the  principal.  Lyon  v.  Tatt- 
madge,  14  Johns.,  501.  Why  does  an  admin- 
istrator de  bonis  non  form  an  exception?  The 
Statute,  1  R.  L.,  133,  cited  on  the  other  side, 
gives  him  the  right.  It  is,  that  not  only  the 
party  grieved,  but  his  representatives,  may  sue 
out  the  writ  of  error.  Language  cannot  be 
plainer.  Dale  is  the  legal  representative  of  the 
person  whose  estate  is  aggrieved. 

Jones,  Cliancellor,  in  delivering  his  opinion, 
spoke  substantially  as  fellows:  One  branch  of 
this  motion  is  to  quash  the  writ  of  error  upon 
the  ground  that  it  is  not  sustainable  by  Dale, 
the  administrator  de  bonis  non;  and  the  reason 
assigned  is,  that  there  is  a  want  of  privity  be- 
tween him  and  Mrs.  Fulton,  the  executrix. 

The  judgment  is  against  the  assets  of  the 
testator.  The  administrator  represents  the  es- 
tate; and  would,  therefore,  seem,  upon  princi- 
ple, to  be  the  proper  party  for  redressing  any 
errors  which  may  have  intervened.  The  judg- 
ment, if  it  remain,  will  be  collectable  out  of 
the  estate.  True,  there  is,  in  some  respects,  no 
privity  between  the  administrator  de  bonis  non 
and  the  executor;  and  he  could  not,  therefore, 
maintain  a  writ  of  error  on  a  judgment  against 
her  de  bonis  propriis,  but  a  judgment  against 
her,  to  be  levied  of  the  goods  and  chattels  of 
her  testator,  presents  a  different  question.  Not 
her  rights  alone,  but  those  of  the  testator  are 
to  be  protected.  The  Statute,  1  R.  L.,  133, 
sec.  7,  concerning  the  Court  of  Errors,  provides 
that  it  shall  be  lawful  for  any  party,  against 
whom  any  judgment  may  be  given  in  the  Su- 
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preme  Court,  or  the  representatives  of  such 
party,  who  may  be  thereby  aggrieved,  to  sue 
forth  a  writ  of  error  to  this  court,  &c.  If  the 
administrator  de  bonis  non  represent  the  estate 
as  in  substance,  if  not  in  form  he  certainly 
does,  is  he  not  within  the  statute?  If  the  execu- 
trix had  made  an  executor,  he  would  have  been 
chargeable  as  well  with  the  execution  of  the 
original  will  as  with  *that-of  his  imme-  [*338 
diate  testator.  The  administrator  de  bonis  non 
is  the  substitute  of  an  executor  of  the  execu- 
trix, though  certainly  with  limited  powers  and 
duties  as  to  judgments  in  which  the  previous 
representative  may  be  interested. 

It  is  laid  down,  as  a  general  rule,  that  no  one 
can  bring  a  writ  of  error  who  is  not  a  party  or 
privy  to  the  record,  or  injured  by  the  judg- 
ment ;  and  who,  consequently,  will  derive  an 
advantage  from  its  reversal.  (1  Archb.  Pr., 
209,  and  authorities  cited.)  It  may,  therefore, 
be  brought  by  the  parties  themselves,  their 
heirs,  executors  or  administrators.  (Ibid.)  So 
by  the  remainder-man,  or  reversioner  after 
tenant  in  tail,  or  for  life.  After  the  death  of 
tenant  for  life,  the  remainder-man  or  rever- 
sioner might  bring  a  writ  of  error  at  common 
law,  though  not  during  his  life,  unless  in  some 
way  made  a  party.  (Ibid.)  To  remedy  this,  the 
Statute,  9R.,  2,  ch.  3,  gave  the  writ  duringthe 
continuance  of  the  estate  for  life ;  which  an- 
swers to  our  Statute,  1  R.  L.,  183,  sec.  6.  The 
reason  which  gave  the  writ  to  the  reversioner 
or  remainder  man,  is,  that  he  succeeds  to  the 
estate.  So  does  the  administrator  de  bonis  non. 
He  takes  the  estate  which  before  belonged  to 
the  executor  or  administrator  of  his  testator  or 
intestate.  Is  he  prejudiced  by  the  judgment, 
or  will  he  derive  any  advantage  from  it  ?  To 
determine  this,  it  is  only  necessary  to  see 
whether  it  can  be  enforced  against  the  estate 
which  he  holds  as  administrator  de  bonis  non. 
Orout  v.  Chamberlin,  4  Mass.,  611,  was  error 
brought  by  the  administrator  de  bonis  non, 
upon  a  judgment  in  favor  of  the  previous  ex- 
ecutor, on  the  ground  that  it  should  have  been 
for  more  than  was  recovered  by  him.  The 
court  held  that  there  was  no  sufficient  privity 
between  them  to  warrant  the  administrator 
being  received  as  a  party  ;  that  he  must  bring 
a  suit  de  novo  upon  the  original  cause  of  action, 
if  the  judgment  had  not  been  paid  to  the  exec- 
utor. This  decision  proceeded  on  the  old  cases, 
and  as  the  law  stood  before  the  Statute  of 
Chas.  II.,  answering  to  our  Statute,  1  R.  L., 
312,  sec.  9,  enabling  an  administrator  de  bonis 
non  to  execute  a  judgment  recovered  by  a  pre- 
vious executor  *or  administrator.  It  [*339 
goes  expressly  upon  the  ground  that  there 
was,  for  that  reason,  a  want  of  privity  ;  and 
admits  that  had  the  Statute  of  Chas.  II.  been 
enacted  in  Massachusetts  as  it  has  in  New 
York,  the  writ  would  have  lain  even  in  that 

se.  It  recognizes  the  rule  that  if  a  sci.  fa. 
would  have  lain,  a  writ  of  error  would  also 
lie.  The  doctrine  of  the  cases  cited  by  Parsons, 
Ch.  J.,  in  support  of  the  decision,  relate  to  the 
privity  necessary  for  a  sci.  fa.  Taites  v.  Qough, 
Yelv.,  33,  is  one  of  them.  "  Gough  was  in- 
debted to  Cowper  in  £20,  who  died  intestate  ; 
and  Frances,  his  widow,  took  administration, 
and  recovered  by  judgment  against  Gough  ; 
but  before  execution,  died  intestate ;  where- 
upon Yaites  took  administration  of  the  goods  of 
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Cowper,  and  brought  a  *ci.  fa.  against  Gough, 
upon  the  Judgment.  And  by  Popham,  Fenner 
und  Yelverton,  it  does  not  lie  ;  for  the  one  ad- 
ministrator is  not  privy  to  the  other  ;  and  this 
scire  facias  being  grounded  upon  a  record,  he 
who  will  have  an  action  upon  this  record, 
ought  to  make  himself  privy  to  him  who  was 
before  party  to  the  record,  which  cannot  be  in 
this  case  ;  for  each  administrator  claims  by 
commission,  and  quasi  by  a  collateral  authority 
one  to  the  other  and,  therefore,  the  opinion  of 
Fitzherbert,  26  H.  8,  7,  is  not  law.  And  Ben- 
lowes,  Sergeant,  cites  a  case  (28  H.  8),  adjudged 
contrary  to  the  opinion  of  Fitzherbert."  Barne- 
hurst  v.  Yelverton,  Yelv.,  83,  and  Postal  v. 
Wards,  Latch,  140,  cited  by  the  same  learned 
judge,  are  also  to  the  question  of  sci.  fa. 
founded  on  privity. 

But  in  relation  to  judgments  against  the  ex- 
ecutor or  administrator,  the  rule  as  to  privity 
has  always  been  otherwise.  In  Norgate  y. 
Snape,  W.  Jones,  214,  "a  man  recovered  in 
debt  upon  an  obligation  against  another  as  ex- 
ecutor. The  executor  died  intestate,  and  ad- 
ministration of  the  goods  of  the  executor,  and 
de  bonis  non  administrandis  of  the  first  testator, 
was  committed  to  one  and  the  same  person. 
The  recoverer  sued  scire  facias  against  him,  as 
administrator  of  the  testator  and  executor.  He 
pleaded  plene  adminixtravit,  as  to  the  goods  of 
34O*]  both.  The  plaintiff  replied  that  *he 
had  assets  of  the  goods  of  the  testator,  and 
found  for  him.  Reve  moved  in  arrest  of  judg- 
ment, that  the  judgment  had  against  the  exec- 
utor is  determined  by  his  death  without  will, 
wherefore  he  is  not  privy  a  scire  facias  against 
the  executor — as  if  one"  recover  as  executor, 
and  dies  intestate,  no  scire  facias  lies  by  the  ad- 
ministrator. Jones,  Whitlock  and  Croke,  JJ. 
It  seems  that  this  is  well  enough,  for  there  is  a 
difference  between  recovery  against  an  execu- 
tor and  by  an  executor.  Hyde,  J.,  doubted  ; 
and  judgment  was  given  according  to  the  first 
opinion."  This  case  is  reported  with  the  rea- 
sons more  at  large  by  Croke,  one  of  the 
judges.  (Cro.  Car.,  167.)  The  reason  assigned 
in  the  case  of  judgment  by  the  executor,  is, 
that  the  administrator  de  bonis  non  comes  in 
paramount  the  judgment,  and  is  not  party 
thereto  ;  but  where  the  judgment  is  against  the 
previous  representative,  he  coming  in  place  of 
the  testator,  and  the  recovery  being  for  the 
debt  of  the  testator,  he  is  liable  ;  though  as  ad- 
ministrator to  the  executor,  in  the  case  cited, 
it  was  held  that  he  was  not  liable.  This  case 
was  decided  shortly  before  the  Statute  of  Chas. 
II.,  giving  power  to  the  administrator  de  bonis 
non,  to  execute  the  judgment  in  favor  of  his 
predecessor  ;  and  probably  gave  rise  to  that 
statute.  He  now.  therefore,  stands  on  the  same 
footing  of  privity,  whether  the  judgment  be 
for  or  against  the  previous  administrator  or 
executor  ;  and  is  entitled  to  a  sci.  fa.  on  the  one 
hand,  as  he  is  liable  to  one  on  the  other. 

It  being  true,  then,  that  a  sci.  fa.  will  lie,  it 
is  perfectly  clear  that  a  writ  of  error  will  lie 
also.  The  judgment  affects  him  as  a  privy  in 
estate.  He  and  the  previous  executor  or  ad- 
ministrator, are  like  ancestor  and  heir.  In 
Hirst,  Administrator  de  bonis  non  of  Hirst  v. 
Smith,  7  T.  R.,  178,  which  was  a  motion  in  ar- 
rest, because  the  promises  were  all  laid  to  the 
first  administrator,  Ld.  Kenyon  observed  : 
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"  The  defendant's  objection  rests  on  this  broad 
foundation,  that  there  is  no  privity  between 
the  former  administrator  and  the  plaintiff,  the 
administrator  de  bonis  non  ;  but  that  proposi- 
tion is  certainly  not  true  in  its  extent.  Suppose 
the  *former  administrator  had  entered  [*341 
into  an  agreement  for  the  sale  of  the  lease  of  a 
chattel  interest  belonging  to  the  intestate,  and 
had  died  before  the  agreement  was  completed, 
the  administrator  de  bonis  non  stands  in  such 
privity  of  estate,  that  he  would  be  compelled 
to  carry  that  agreement  into  execution." 
Ashurst,  J.,  said  :  "  As  it  is  alleged  that  the 
promise  was  made  to  a  person  from  whom  the 
plaintiff  deduces  his  title,  and  between  whom 
and  the  plaintiff  there  is  a  privity  of  estate  in 
law,  it  is  the  same  as  if  it  had  been  stated  that 
the  promise  was  made  to  the  plaintiff  himself, 
because  the  law  recognizes  the  relation."  This 
doctrine  is  fully  adopted  by  the  elementary 
writers. 

It  was  said  that  the  executrix  stands  upon 
this  record  personally  liable.  But  I  perceive 
that  the  judgment  is  in  the  usual  form  of  one 
against  the  estate.  No  defense  having  been 
made  on  the  ground  of  a  want  of  assets,  it  is 
true  that  her  estate  may  eventually  be  charge- 
able, as  for  a  devastamt,  should  an  execution 
fail  upon  the  judgment  as  it  now  stands.  But 
the  answer  is,  that  her  estate  is  not  liable  by 
force  of  the  judgment  as  such.  If  liable  at  all, 
as  to  the  principle  of  the  recovery,  it  is  on 
another  and  distinct  ground,  which 'thc-re  must 
be  a  subsequent  proceeding  to  establish  ;  at 
least,  a  fi.  fa.  returning  a  devastavit,  or  a  sci. 
fa.  Formerly  the  executors  or  administrators 
of  an  executor  or  administrator  were  not 
chargeable  for  a  devastavit.  This  is  remedied 
by  the  Statute,  1  R,  L.,  312,  sec.  8.  Under  this 
statute  the  estate  of  Mrs.  Fulton  may  be 
charged  ;  but  the  statute  has  not  taken  away 
the  former  remedy.  It  is  cumulative,  and  the 
plaintiff  may  still  resort  to  the  administrator 
de  bonis  non,  provided  the  estate  of  the  one 
who  commits  the  devastavit  proves  insolvent. 
Indeed,  he  may  take  his  election — resorting  to 
either  at  his  pleasure.  As  to  the  costs  ;  it  is 
true  the  estate  of  the  executrix  is  more  directly 
liable,  but  even  as  to  these,  not  in  the  first  in- 
stance. The  original  assets  must  first  be  want- 
ing. Suppose  her,  or  her  estate,  finally 
charged ;  what  harm  in  allowing  her,  or  her 
representative,  then  to  come  in  and  reverse  the 
whole  proceeding,  including  *the  orig-  [*342 
inal  judgment  ?  It  is  a  valid  objection  that  the 
defendant  in  error  is  thus  subjected  to  two 
successive  attacks  at  different  hands  ?  It  must 
always  be  so,  where  there  are  two  distinct  par- 
ties interested,  who  cannot  be  joined.  The  ca«e 
of  a  judgment  against  the  tenant,  exposed  to  a 
writ  of  error  from  the  immediate  defendant,  or 
the  reversioner  or  remainder-man,  is  liable  to 
the  same  objection. 

On  the  whole,  I  am  of  opinion  that  the  writ 
of  error  lies  at  the  suit  of  the  admiustrator  de 
bonis  non  alone. 

Another  question  is,  whether  Dale  can  be 
called  on  to  produce  letters  of  administration, 
and  what  is  the  consequence  of  their  non  pro- 
duction so  far  ?  The  writ  of  error  has  gone 
regularly  through  all  the  requisite  forms,  and 
received  the  sanction  of  the  proper  officers;  but 
when  the  plaintiff  in  error  comes  to  his  assign- 
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ment,  he  makes  no  profert  of  his  letters  of  ad- 
ministration. When  the  power  of  a  plaintiff 
to  sue  in  a  particular  character  is  denied,  he 
must  first  establish  his  right.  An  administra- 
tor must  show  his  right;  and  the  legal  course 
in  common  actions  is,  to  make  a  profert  of  his 
letters,  and  if  the  defendant  means  to  deny  the 
right,  he  craves  oyer  and  pleads.  If  a  profert 
be  omitted,  this  ia  good  cause  for  special  de- 
murrer. If  an  issue  of  fact  be  joined, the  ques- 
tion is  then  tried  by  a  jury.  Here  a  profert, 
or  at  least  actual  production  of  the  letters,  is 
equally  necessary  on  assigning  errors, especial- 
ly where  a  party  comes  in  a  new  character, not 
appearing  on  the  record  below.  That  may  be 
questioned.  It  would  be  the  proper  subject  of 
an  issue  to  the  jury  in  any  other  court.  But 
here  an  issue  of  fact  is  rarely  taken.  We  are 
usually  confined  to  issues  upon  errors  alleged 
in  point  of  law.  Whether  an  issue  of  fact  can 
be  taken  and  tried  in  this  court,  has  not  yet 
been  determined.  It  is  clear  that  subsequent 
matter  of  defense  may  arise,  calling  for  such 
a  course;  accord  and  satisfaction,  a  release  of 
errors,  and  the  like,  may  be  pleaded,  and  an 
issue  joined,  which  it  may  become  necessary 
for  us  to  dispose  of.  A  plea  of  accord  and  sat- 
isfaction was  interposed  in  the  Supreme  Court 
343*]  of  *Errors  of  Connecticut,  in  Salmon 
v,  Pixlee,  2  Day,  242,  but  it  went  off  upon  an 
issue  of  law.  So  far  there  would  be  no  diffi- 
culty here.  But  how  are  we  to  get  along  with 
a  question  of  fact  upon  the  record  ?  There  is 
•certainly  great  difficulty  in  this  inquiry;  and  I 
am  happy  not  to  feel  myself  under  the  necessi- 
ty of  passing  upon  it  now.  Whether  we  are 
to  try  by  affidavit,  or  in  any  other  mode  that 
may  be  more  solemn  and  satisfactory,  is  a  ques- 
tion which  must  be  reserved  for  the  proper  oc- 
casion. In  this  case  we  can,  I  think,  come  at 
the  truth,  without  directing  the  question  to  be 
put  upon  the  record.  A  similar  question  was 
adverted  to  in  Wilson  v.  Codmaris  Executor,  3 
Cr. ,  193,  before  the  Supreme  Court  of  the  Unit- 
ed States,  by  Marshall,  Ch,  J.  The  plaintiff  in 
error  died  pending  the  writ,  and  his  executor 
was  admitted  to  prosecute;  and  the  defendant 
insisted  that  he  was  entitled  to  oyer  of  the  let- 
ters testamentary  within  a  certain  time.  The 
Chief  Justice  said:  "  Unquestionably,  he  must 
show  himself  executor,  unless  the  fact  be  ad- 
niitted  by  the  parties,  and  the  defendant  may 
insist  on  the  production  of  his  letters  testa- 
mentary, before  he  shall  be  permitted  to  prose- 
cute." In  the  principal  case,  the  defendant  in 
error  has  come  in  at  the  very  first  opportuity, 
and  raised  his  objection  by  motion.  And 
though  the  writ  of  error  is  in  the  usual  form, 
and  has  gone  through  the  proper  offices,  and  is 
duly  allowed,  yet  this  is  not  conclusive.  The 
whole  was  ex  pane.  The  defendant  had  no 
means  to  arrest  the  proceedings,  and  no  motion 
•could  be  made  till  the  cause  came  here.  In  my 
opinion  the  defendant  in  error  has  a  right  to 
call  on  the  plaintiff  in  error  to  produce  his  let- 
ters; and  I  think  there  should  be  a  rule  that 
he  produce  them  at  some  short  day,  in  default 
of  which  the  writ  of  error  should  be  dismissed, 

SPENCER,  Senator.  There  are  two  motions, 
the  order  of  which  I  shall  reverse. 

1.  The  motion  is  made  to  dismiss  the  writ  of 
•error,  on  the  ground  that  an  administrator  de 
•  bonis  rum,  &c.,  cannot  bring  error  on  a  judg- 
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ment  recdvered  against  the  executor  of  the  de- 
ceased. 

*The  case  of  Grout  v,  Utamberlin,  [*344 
4  Mass.,  611,  to  which  we  have  been  referred, 
contains  the  true  exposition  of  the  common 
law,  respecting  the  privity  between  an  admin- 
istrator de  boms  non,  and  the  estate  of  the  last 
executor  of  the  deceased,  upon  the  facts  there 
presented.  That  was  a  judgment  recovered  by 
the  executor,  in  his  own  name  as  such,  which 
he  might  himself  have  reversed,  and  which  his 
personal  representative,  therefore,  might  re- 
verse; but  which,  having  become  a  species  of 
assets  in  the  hands  of  the  executor,  reduced  to 
possession  by  him,  could  no  longer  be  consid- 
ered as  unadministered  effects  of  the  deceased, 
A  right  of  property  in  the  debt  was  acquired 
by  the  executor,  by  the  rendition  of  the  judg- 
ment, and  as  his  estate  would  be  liable  for  its 
collection  and  application,  his  personal  repre- 
sentative only  could  enforce  it,  or  take  the  nec- 
essary measures  to  render  it  available.  It  is 
very  obvious,  therefore,  that  there  was  a  want 
of  privity  between  the  administrator  of  the  un- 
administered assets  of  the  deceased  testator  and 
the  estate  of  the  executor. 

The  case  in  Yelverton,  33,  and  those  collect- 
ed in  Comyn's  Digest,  referred  to  by  the  coun- 
sel for  the  defendant  in  error,  which  decide 
that,  at  common  law,  an  administrator  de  bonis 
non  cannot  bring  scire  facias  quare  execulionem 
non  upon  a  judgment  obtained  by  an  executor 
in  his  own  name,  proceed  upon  the  sameprin 
ciple;  and  this  was  the  undoubted  common 
law,  until  altered  by  our  Statute,  1  R.  L.,  312, 
sec.  9.  It  is  to  be  remarked,  however,  that 
these  are  all  cases  in  which  a  judgment  was  re- 
covered by  an  executor.  The  reason  of  the  law 
ceases  when  applied  to  a  judgment  against  an 
executor.  He  has  no  right  or  property  in  such 
a  judgment,  but  is  purely  a  representative  of 
the  estate,  or  trustee  for  the  creditors  and  next 
of  kin  of  the  testator.  It  appears  to  me  quite 
unreasonable  to  contend  that,  in  such  a  case, 
the  representative  of  the  executor  can,  in  any 
way,  represent  the  estate  of  the  testator.  The 
bond  which  he  executes,  and  all  his  responsi- 
bilities, relate  only  to  the  estate  of  the  execu- 
tor; whereas,  the  bond  of  the  administrator^*? 
bonis  non  relates  to  the  estate  of  the  testator. 
It  would  seem,  therefore,  *that  he  is,  [*345 
in  all  cases,  the  only  representative  of  that  tes- 
tator. But  a  debt  which  has  become  merged 
in  a  judgment  recovered  by  an  executor  in  his 
own  name,  is  no  longer  a  part  of  the  estate  of 
the  testator.  It  is  a  part  of  that  of  the  execu- 
tor. Not  so,  however,  of  a  judgment  against 
an  executor.  Here  is  a  mere  representative, 
and  his  estate  has  no  interest  in  it.  This  dis- 
tinction is  clearly  recognized  in  the  books. 
Thus-  in  the  case  of  Norgate  v.  Snape,  reported 
in  W.  Jones,  214,  and  in  Croke's  Ch.,  167,  it  is 
decided  that  if  a  judgment  be  recovered  against 
an  executor,  and  he  dies  intestate,  a  scire  facias 
to  revive  that  judgment  must  be  brought 
against  the  administrator  de  bonis  non  of  the 
original  testator;  on  the  ground,  as  stated  by 
the  court,  that  he  comes  in  place  of  the  execu- 
tor, and  is  liable  for  the  testator's  debts;  but 
that  the  administrator  to  the  executor  is  not 
liable  for  the  debts  of  the  testator.  Thus,  in 
the  present  case,  according  to  this  decision,  be- 
fore the  plaintiff  in  the  court  below,  N.  I. 
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Roosevelt  can  take  out  execution  on  his  judg- 
ment against  Harriet  Fulton  as  executrix  of 
Robert  Pulton,  he  must  issue  his  writ  not 
against  the  administrator  of  Mrs.  Fulton,  but 
to  Charles  A.  Dale,  the  administrator  de  bonis 
non  of  Robert  Fulton,  to  show  cause  why  that 
judgment  against  Mrs.  Fulton  should  not  be 
enforced.  If,  then,  Charles  A.  Dale  is  the 
proper  person  to  defend  against  that  judgment, 
surely  he  is  the  proper  person  to  prosecute  a 
writ  of  error  to  reverse  it.  This  case  is  conclu- 
sive; and  upon  authority,  therefore,  as  well  as 
upon  principle,  it  seems  to  me  undeniable,  that 
the  administrator  de  bonis  non  is  entitled  to 
bring  a  writ  of  error  to  reverse  a  judgment  ob- 
tained against  the  executor  of  the  testator. 

A  question,  however,  arises,  whether  the  ex- 
ecutor is  not  interested  in  the  judgment  in  this 
case.ou  account  of  its  being  against  her  for  the 
costs,  if  there  are  no  assets;  and  on  account  of 
the  pleadings  having  admitted  assets  in  her 
hands,  by  which  it  is  alleged,  she  made  herself 
personally  liable,  if  sufficient  assets  could  not 
be  found  to  satisfy  the  debt.  I  think  it  very 
346*]  questionable  whether  such  *a  judg- 
ment, which  relates  entirely  to  the  manner  of 
levying  the  execution,  can  be  considered  with- 
in the  spirit  of  our  Constitution  and  the  laws 
organizing  this  court,  as  the  judgment  by 
which  the  parties  were  aggrieved,  and  which 
was  the  proper  subject  of  a  writ  of  error.  The 
judgment  is  absolutely  against  the  estate  of 
Robert  Fulton  an'd,  upon  certain  contingen- 
cies, the  amount  may  be  collected  of  the  exec- 
utor. It  is  most  clearly  one  in  which  the  estate 
of  Robert  Fulton  is  interested,  but  it  is  doubt- 
ful and  uncertain  whether  the  executor  is  in- 
terested. The  representative  of  the  estate  of 
Robert  Fulton  would  seem,  therefore,  to  have 
a  much  better  right  to  be  heard,  in  asking  its 
reversal,  than  the  representative  of  the  execu- 
trix; and,  as  before  stated,  I  think  he  should 
have  that  right  at  all  events.  Nor  does  it  seem 
necessary  in  this  case  to  inquire  whether  he 
should  join  with  the  representative  of  the  ex- 
ecutor; for  we  have  no  evidence  before  us  that 
there  is  any  such  representative.  That  fact 
tends  strongly  to  exhibit  the  injustice  of  a  rule 
that  would  make  the  representative  of  one  es- 
tate dependent  on  the  contingency  of  there  be- 
ing a  representative  of  another  estate,  for  the 
attainment  of  his  rights.  But  if  the  executor 
be  aggrieved  by  such  a  judgment,  which  is 
very  doubtful,  according  to  tie  case  of  Nor- 
gate  v.  Snape,  before  cited,  I  see  not  why  his 
representative  may  not  have  his  separate  writ 
of  error,  as  well  as  the  reversioner,  remainder- 
man, heir,&c.  The  inconvenience  to  the  court, 
or  to  the  defendants  in  error,  of  having  two 
writs,  is  not  to  be  compared  with  the  injustice 
which  might  result  from  making  the  interest 
of  one  estate  depend  upon  the  irresponsible 
representative  of  another,  who  has  no  connec- 
tion with  it.  By  irresponsible,  I  mean,  the 
want  of  an  official  and  legal  responsibility.  In 
either  view,  therefore,  I  am  of  opinion  that  the 
administrator  de  bonis  non  has  a  right  to  bring 
a  writ  of  error  upon  a  judgment  against  the 
executor;  that  there  being  no  evidence  that  the 
executrix  in  this  case  has  any  representative, 
there  is  no  ground  furnished  for  the  objection 
that  such  representative  should  join  with  the 
administrator,  or  be  summoned  and  severed; 
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and  that  if  there  *was  such  a  repre-  [*347 
sentative,  and  he  could  bring  error  in  behalf 
of  the  estate  of  the  executor,  yet  that  he  could 
prosecute  in  a  distinct  right,  and  need  not  nec- 
essarily be  joined  with  the  administrator  de 
bonis  non. 

2.  The  next  motion  to  be  considered  is,  that 
the  plaintiff  in  error  produce  the  letters  of  ad- 
ministration constituting  him  administrator  de 
bonis  non  of  Robert  Fulton,  deceased.  In  op- 
position to  this  motion,  it  may  be  said  that  it 
is  unnecessary,  inasmuch  as  the  defendant  in 
error  may  demur  to  the  assignment  of  errors  if 
it  has  omitted  a  profert  in  curia  of  the  letters, 
or,  if  it  contains  such  a  profert,  that  he  may 
then  plead  to  it  specially.  It  is  undoubtedly 
true,  that  according  to  the  practice  of  the 
King's  Bench  in  England,  sitting  as  a  Court  of 
Error,  the  defendant  may  plead  specially.  My 
researches  have  not  enabled  me  to  discover  any- 
such  practice  in  the  Exchequer  Chamber  or  in 
the  House  of  Lords.  On  the  contrary,  all  the 
cases  cited  by  Mr.  Archbold,  where  special  pleas- 
have  been  allowed,  occurred  in  the  K.  B.  And 
I  think  I  can  perceive  a  good  reason  why  such 
a  practice  ought  not  to  be  allowed  in  this  court;, 
for  if  the  defendant  may  plead  anything  but 
the  general  joinder  of  in  nullo  est  erratum,  an 
issue  of  fact  will  be  formed, which,  by  the  con- 
stitution of  this  court,  cannot  be  tried  here.  I 
know  of  no  process  by  which  it  can  be  remitted 
to  any  inferior  court  for  trial;  or  if  sent  there, 
and  returned  to  us,  I  do  not  see  what  is  to  pre- 
vent the  defendant  from  interposing  special 
pleas,  as  often  as  the  record  comes  here.  The 
consequence,  then,  of  allowing  special  pleas, 
would  be  to  hang  up  a  cause  in  this  court,  in- 
definitely. The  practice  of  hearing  motions  to- 
dismiss  the  writ  of  error,  prevails  in  all  the- 
courts  in  England,  and  has  been  liberally  ex- 
tended to  a  great  variety  of  cases  where  pleas 
might  be  interposed.  This  practice  is  better 
adapted  to  the  constitution  of  this  court,  and 
equally,  if  not  more  convenient  to  the  parties 
than  that  of  special  pleading.  Affidavits  on 
both  sides  may  be  produced,  and  the  court  can 
always  guard  against  surprise  by  giving  to- 
either  party  further  time.  I  *think  that  [*348- 
the  defendant  ought  not  to  be  put  to  his  plea  ;. 
but  that  the  question  in  this  case  may  be  prop- 
erly determined  on  motion,  without  deciding 
whether  that  is  not  the  only  course. 

A  technical  difficulty  arises,  from  the  cir- 
cumstance that  the  plaintiff  in  error  has  not 
made  a  profert  in  curia  of  his  letters  of  admin- 
istration, by  which  he  shows  to  the  court  his 
authority  to  appear  here.  If  the  defendant  had! 
demurred  for  this  defect,  I  think  the  objection 
would  have  been  valid.  All  the  precedents  in 
analogous  cases  contain  such  a  profert.and  they 
furnish  good  evidence  of  the  law.  Besides, 
there  is  good  reason  for  requiring  a  party  who- 
appears  to' represent  another  interest,  to  show 
his  authority  for  doing  so,  for  thereby  he  com- 
promits  that  interest.  Else  any  judgment  ren- 
dered must  be  invalid.  But  if  such  a  demurrer 
were  put  in,  and  this  court  should  deem  it  well 
taken,  there  can  be  no  doubt  but  leave  would 
be  granted  to  amend  on  payment  of  costs.  Con- 
sidering this  motion,  then,  as  in  the  nature  of 
a  demurrer,  on  that  ground,  I  will  also  consid- 
er an  amendment  as  having  been  made,  by 
which  the  plaintiff  in  error  brings  into  court 
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the  letters  of  administration.  He  will  then  do 
precisely  what  the  defendant  now  moves  that 
he  shall  do  ;  and  when  the  counsel  for  the 
plaintiff  in  error  asked  leave  of  this  court  to 
make  the  amendment,  he,  in  effect,  conceded 
the  propriety  of  the  motion.  Looking  at  this, 
then,  as  a  motion  which  covers  the  whole 
ground  that  a  demurrer  and  special  plea  would 
occupy:  as  a  demurrer  grounded  on  the  defect 
in  form  for  omitting  the  profert,  and  suppos- 
ing that  amended,  as  a  special  plea  taking  is 
sue  on  the  fact  of  his  being  administrator,  it  is 
very  clear  to  my  mind  that  the  motion  that  the 
plaintiff  in  error  produce  the  letters  of  adminis- 
tration, ought  to  be  granted. 

Indeed,  the  counsel  for  the  plaintiff  in  error 
has  offered  to  this  court  evidence  of  the  fact 
that  such  letters  have  been  issued,  by  produc- 
ing the  order  of  the  Court  of  Chancery,  direct- 
ing that  they  should  be  issued  on  certain  con- 
ditions being  performed  by  the  applicant.  But 
this  order  is  contingent  and  prospective,  and 
349*]  affords  no  evidence  of  *the  fact  that  let- 
ters have  been  actually  issued.  It  was  as  easy 
for  the  plaintiff  in  error  to  produce  an  exem- 
plification of  the  letters  under  the  seal  of  the 
surrogate  of  N.  Y.,  as  it  was  to  exhibit  the 
order  of  the  Court  of  Chancery.  This  has  not 
been  done,  and  the  inference  is  strong  that  it 
could  not  be  done;  and  that  the  plaintiff,  in 
truth,  is  not  administrator  de  bonisnon  of  Rob- 
ert Fulton.  No  court  can  suffer  any  person  to 
appear  before  it  in  a  representative  character, 
without  evidence  of  his  authority;  for  no  judg- 
ment that  should  be  rendered,  would  be  valid 
against  the  party  or  estate  thus  fictitiously  rep- 
resented. Writs  of  error  might  thus,  without 
right,  be  multiplied  on  us  by  every  person  that 
chose  to  call  himself  an  administrator. 

My  opinion,  therefore,  is,  that  so  much  of  the 
motion  as  relates  to  the  dismission  of  the  writ 
of  error,  on  the  ground  that  an  administrator 
de  bonis  non  cannot  bring  error,  be  denied;  and 
Uiat  the  plaintiff  in  error  be  directed  to  pro- 
duce the  letters  of  administration  constituting 
him  administrator  de  bonis  non  of  the  estate  of 
Robert  Fulton,  deceased, within  four  days  and, 
in  default  thereof,  that  the  writ  of  error  be  dis- 
missed,and  that  the  costs  of  this  motion  abide 
the  final  result  of  the  cause. 

Rule  accordingly. 

Cited  in-3  Den.,  180 ;  16  N.  Y.,  185 ;  47  N.  Y.,  311 ;  47 
Am.  Dec.,  658  (2  Texas,  424) :  35  Ohio,  245. 


BENJAMIN  DISBROW,  Appettant, 

v. 

MARY  HENSHAW  (late  MARY  GUMBLE). 
and  CHRISTIANA  ELIZA  GUMBLE,  on 
behalf  of  themselves  and  others.  Respondents. 

Practice — Guardian  May  be  Removed,  Compelled 
to  Account  and  AnotJier  Appointed  by  Court 
of  Chancery  on  Petition — Appeal  Lies  from 
Part  of  Decree  Relating  to  Costs — Also  from 
Order  on  Petition — Discretion  with  Court  of 
Eii-ors — Motion  to  Set  Aside  Appeal  or  Part 
Tfiereof. 

Where  it  is  intended  to  set  aside  an  appeal,  or  part 
of  an  appeal,  to  the  Court  of  Errors,  on  the  ground 
that  it  was  made  after  the  time  allowed  by  the  Sta- 
tute of  Limitation  (e.  g.,  where  the  appeal  is  from 
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an  interlocutory  order  of  the  Court  of  Chancery, 
after  15  days  from  the  time  of*the  order  made),L*35O 
this  should  properly  be  done  on  motion  forthepur- 

§ose.  It  is  too  late  to  object  at  the  hearing.  Per 
utherland,  J.,  interrupting  Anthon,  arguendo. 

A  guardian,  though  appointed  by  the  surrogate, 
may  be  removed  from  his  office,  compelled  to  ac- 
count, and  another  guardian  be  substituted  by  the 
Court  of  Chancery,  on  petition.  A  bill  is  not  neces- 
sary. 

Though  the  Chancellor  may,  in  his  discretion, 
order  a  bill  to  be  filed.  Per  Sutherland,  J. 

An  appeal  lies  from  that  part  of  a  decree  which 
relates  to  the  costs  only.  So  it  lies  from  an  order 
made  on  petition. 

But  not  in  all  cases.  It  is  rather  a  matter  of  dis- 
cretion with  the  Court  of  Errors,  whether  they  will 
take  cognizance  of  such 'appeal.  Per  Sutherland,  J", 

Citations— 2  Har.  Ch.  Pr.,  622 ;  1  R.  L.,  134.  sec.  8:  4 
Johns.,  528 ;  9  Johns.,  448 ;  12  Johns.,  511 :  L  Ball.  &  B., 
74 ;  1  Johns.  Ch.,  99, 100 ;  2  P.  Wms.,  120 ;  Dick.,  350 : 
10  Johns.,  507.  521 ;  1  Ves.,  Jr.,  453;  Ambl.,  520;  2 
Johns.  Ch.,  317  ;  Act,  Sess.  40,  Ch.  251,  4  Laws,  292,  b. 

A  PPEAL  from  the  Court  of  Chancery.  June 
1A.  4,  1823,  the  respondents,  Mary  Henshaw 
and  Christiana  Eliza  Gumble,  without  notice 
to  the  appellant,  presented  their  petition  to 
Kent,  then  Chancellor,  entitled  thus  :  "In  the 
matter  of  the  petition  of  Mary  Henshaw,  late 
Mary  Gumble,  of  the  age  of  21  years  and  up- 
wards, and  of  Christiana  Eliza  Gumble,  an  in- 
fant of  the  age  of  14  years  and  upwards, on  be- 
half of  themselves  and  their  brothers,  J.  H. 
Gumble,  J.  C.  Gumble,  A.  L.  Gumble  and  L. 
K.  Gumble,  who  are  also  infants  under  the  age 
of  14  years  ;  and  also  on  behalf  of  Andrew 
Francis,  also  an  infant  of  about  the  age  of  19 
years." 

The  petition  stated  that  Mary  Henshaw  and 
the  Gumbles,  being  seised  in  fee,  as  heir  or  de- 
visees of  their  mother.  Elizabeth  Gumble,  de- 
ceased, of  the  one  undivided  half  of  certain 
real  estate  in  the  City  of  N.  Y  ;  Andrew  Fran- 
cis, being  seised  in  fee  of  the  other  half,  the 
appellant,  who  was  also  the  acting  executor  of 
the  testatrix,  caused  himself  to  be  appointed 
by  the  surrogate  of  N.  Y.,  the  general  guard- 
ian of  the  Gumbles,  and  one  Abraham  Cross 
caused  himself  in  the  same  manner,  to  be  ap- 
pointed guardian  of  Francis.  That  the  appel- 
lant had  caused  a  bill  to  be  filed  in  the  Court  of 
Chancery,  in  the  name  of  Francis  as  complain- 
ant, by  the  appellant  as  his  next  friend.against 
Mary  Henshaw  and  the  Gumbles,  ostensibly 
for  the  partition  of  the  real  estate,  but  in  real- 
ity to  procure  a  sale,  and  be  enabled  to  pur- 
chase it  himself,  and  speculate  on  the  rights  of 
the  parties  interested.  That  one  David  Perry, 
Jr.,  was  afterwards  substituted  for  *the[*351 
appellant,  as  the  next  friend  of  Francis  ;  but 
Perry  died  in  Mar.,  1823,  and  no  person  had 
since  been  appointed  in  his  place.  The  peti- 
tion set  forth  the  particulars,  showing  that  the 
suit  for  partition  was  improper  and  a  violation 
of  the  appellant's  trust  as  guardian,  and  also 
impeached  Cross  as  guardian  of  Francis  ;  and 
prayed  that  the  letters  of  guardianship  might 
be  revoked  as  to  both;  that  the  suit  in  chancery 
might  be  set  aside,  with  costs;  that  Peter  Van 
Arsdale  might  be  appointed  guardian  for  all 
the  infants;  and  for  an  account  of  both  guard- 
ianships. 

This  petition  was  verified  by  the  oath  of 
Mary  Henshaw. 

Chancellor  Kent  immediately  made  an  order, 
referring  it  to  a  master  to  inquire  into  and  re- 
port upon  the  matters  set  forth  in  the  petition, 
he  giving  due  notice  to  the  guardians,  and  that 
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&  copy  of  the  petition  be,  at  the  same  time, 
served  on  them. 

Francis  died  previous  to  any  proceedings  be- 
fore the  master. 

Nov.  18,  1823,  Chancellor  Sanford  made  an 
order  confirming  the  master's  report,  which  was 
unfavorable  to  the  guardians.  The  order  was, 
further,  that  the  letters  of  guardianship  be  re- 
voked and  annulled  ;  that  the  appellant  pay 
certain  reported  balances  to  Mary  Henshaw, 
and  the,  then,  future  guardian  of  the  Gumbles; 
that  he  pay  the  costs  of  the  petition  and  subse- 
quent proceedings,  to  the  time  of  the  last  order; 
and  that  it  be  referred,  &c.,  to  inquire  of  a 
proper  guardian  for  the  Gumbles,  &c. 

From  this  order  Disbrow  appealed;  that  is  to 
say,  Nov.  29,  1823,  he  appealed  from  that  part 
of  the  order  relating  to  costs,  and  Dec.  31, 
thereafter  from  the  residue  of  the  order. 

I  do  not  give  the  particulars  of  the  master's 
report  upon  the  conduct  of  the  appellant  as 
guardian,  though  this  was  necessarily  involved 
in  the  decision,  and  averted  to  by  this  court, 
who  agreed  with  the  C  lianceUor.  It  was  a  mere 
question  of  fact. 

352*]      The  reasons  for  the  order  were  as- 
signed, in  the  court  below,  as  follows,  by, 

SANFORD,  Chancellor.  The  counsel  of  the 
parties  agree  that  Disbrow  shall  no  longer  be 
the  guardian  of  these  minors,  he  being  willing 
to  resign  the  trust,  and  the  petitioners  urging 
his  removal.  The  only  subject  now  in  dispute 
is  the  question  of  costs,  and  this  is  discussed 
and  contested  with  all  the  zeal  of  adverse  liti- 
gation. Disbrow  insists  that  he  is  not  justly 
chargeable  with  any  costs,  and  the  petitioners 
contend  that  he  should  be  subjected  to  the 
•costs  of  the  suit  for  partition,  and  to  all  costs 
which  have  arisen  or  may  accrue  upon  this  pe- 
tition. This  guardian,  who  was  also  an  exec- 
utor, certainly  deviated  from  the  directions  of 
the  will  in  some  particulars  ;  but  these  devia- 
tions from  his  duty, though  not  justifiable.seem 
to  have  been  not  very  important.  One  act  in 
his  administration  as  guardian,  appears  to  me 
to  have  been  clear  and  great  misconduct :  I 
mean  the  suit  which  was  instituted  in  this 
-court  to  obtain  a  partition  of  the  lands  of  his 
wards.  That  suit  was  unnecessary  and  alto- 
gether unwarrantable,  and  I  entirely  concur 
with  the  master,  in  his  opinion  and  his  reasons 
in  respect  to  that  proceeding.  Whatever  may 
have  been  the  motives  which  led  to  that  meas- 
ure, it  is  certain  that  a  partition  or  a  sale  of  the 
lands  was  not  necessary  or  proper,  and  could 
not  have  been  beneficial  to  these  minors.  For 
these  reasons.it  is  just  that  Disbrow  should  pay 
costs,  but  not  all  the  costs  which  are  now 
claimed  against  him.  The  suit  for  partition  is 
at  an  end,  or  at  least  cannot  proceed  without 
an  order  of  this  court.  Upon  this  petition  there 
must  be  further  proceedings  to  appoint  a  guard 
ian  in  the  place  of  Disbrow,  and  further  costs 
must  accrue.  The  order  will  be  that  Disbrow 
pay  the  costs  arising  upon  this  petition  to  this 
time,  and  any  other  costs  against  him  are  re- 
fused. 

Mr.  J.  Anthon,  for  the  appellant.  The  pro- 
ceeding by  petition  was  erroneous.  A  guard- 
ian cannot  be  removed  and  compelled  to  ac- 
-count  upon  the  petition  of  his  ward.  The  in- 
353*]  fants  *are  not  bound  by  the  proceed- 
ings. A  bill  should  be  filed  so  as  to  create  a 
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Its  pendens,  in  order  that  all  parties  may  be 
bound  by  the  decree.  A  suit  is  always  com- 
menced by  filing  a  bill.  (2  Madd.  Ch.,  135.)  A 
petition  is  proper  only  in  relation  to  some  col- 
lateral matter  in  a  suit  already  pending.  (10 
Johns.,  521;  Newl.  Ch.  Pr.,  60,  61;  2Har.  Ch. 
Pr.,  40,  41  ;  2  Madd.  Ch.,  441  ;  3  Johns.  Ch., 
408,  409  ;  3  P.  Wms.,  154.) 

Supposing  the  appellant  liable  for  costs,  he 
ought  not  to  have  been  ordered  to  pay  the  costs 
arising  upon  such  part  of  the  proceedings  as 
related  to  Cross  and  Perry. 

Mr.  S.  M.  Hopkins,  contra.  The  appeal  of 
Nov.  29.  cannot  be  sustained.  Being  an  appeal 
against  the  payment  of  costs  only,  it  is  not  al- 
lowable bv  the  established  practice  both  of  the 
Court  of  Chancery  and  this  court.  Eastburn 
v.  Kirk,  2  Johns.  Ch.,  317.  The  second  ap- 
peal was  too  late,  being  from  an  interlocutory 
order.  It  should  have  been  within  15  days 
from  the  time  of  making  the  order.  (1  R.  L. . 
134.)  It  cannot,  therefore,  supply  the  defi- 
ciency in  the  first  appeal. 

The  order  was  right  on  the  merits,  and  the 
proceeding  was  regularly  commenced  by  peti- 
tion. (1  Johns.  Ch. ,  99  )  The  application  for 
the  removal  of  a  guardian,  like  an  original  ap- 
plication for  the  appointment  of  one,  is  prop- 
erly by  petition  ;  7  Ves.,  348  ;  1  Ball&  B.,  74; 
and  his  accounting  is  incident  to  the  proceed- 
ing. No  objection  was  made  in  the  court  be- 
low upon  this  branch  of  the  case  and,  there- 
fore, none  can  be  raised  here. 

No  appeal  will  lie  from  an  order  made  on 
petition. 

Mr.  Anthon,  in  reply,  said  the  objection  that 
the  second  appeal  was  not  in  season,  cannot  be 
taken  at  the  hearing.  It  should  be  on  motion 
to  dismiss  the  appeal.  (3  Johns.  ,564;  9  Id. ,  443.) 

[SUTHERLAND,  J.  Undoubtedly  that  is  the 
practice  of  the  court.  I  remember  several  ap- 
plications to  dismiss  appeals,  or  parts  of  ap- 
peals for  lateness  of  time,  or  other  facts  show- 
ing that  the  appellant  was  irregular.]  • 

*The  second  appeal  was  to  relieve  us  [*354 
from  the  doubt  whether  we  might  appeal  on 
the  question  of  costs  alone  ;  there  being  no 
doubt  that  we  may  object  to  costs  when  con- 
nected with  other  matters.  If  the  question  of 
time  be  taken  into  view,  then  we  deny  that  the 
order  appealed  from  was  interlocutory.  It  was 
upon  the  merits  and,  therefore,  is  to  be  es- 
teemed final  in  its  character,  within  the  mean- 
ing of  our  Statute  of  Limitations.  (2  Har.  Ch. 
Pr:,  622.) 

But  the  English  practice  relative  to  the  right 
of  appeal  against  costs,  does  not  govern  here. 
The  statute  is  general  and  explicit,  and  gives  a 
right  of  appeal  upon  any  error  of  the  Court  of 
Chancery,  in  any  order  or  part  of  such  order, 
without  exception.  (1  R.  L.,  134,  sec.  8.)  And 
so  are  our  cases.  (4  Johns. .  528  ;  9  Id. ,  448  ; 
12  Id.,  511.)  Codwisev.  OeUton,  10  Johns.,  507, 
521,  answers  the  objection,  that  no  appeal  lies 
from  an  order  or  decree  made  on  petition. 

We  were  aware  that  guardians  are  removed 
in  England  on  petition  ;  but  it  is  where  they 
are  originally  appointed  by  the  Court  of  Chan- 
cery, and  they  are,  therefore,  considered  offi- 
cers of  the  court,  and  subject  to  its  immediate 
control.  (1  Ball  &  B.,  74.)  Here  the  officer  is 
appointed  by  the  surrogate. 

[TALLMADGE,  President.  But  does  not  the 
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question  depend  upon  the  Chancellor's  general 
jurisdiction  over  infants  ?  May  he  not  follow 
and  control  their  persons  or  property  at  his 
pleasure  ?] 

Undoubtedly.  But  this  must  be  in  due  form, 
and  according  to  the  practice  of  the  court, 
which  we  insist  is,  on  bill  filed,  answer,  proofs 
and  decree.  He  cannot  proceed  arbitrarily,  in 
any  manner  he  pleases. 

SUTHERLAND,  J. ,  after  examining  the  facts 
and  expressing  his  concurrence  with  the  Chan- 
cellor upon  the  merits : 

It  is  objected  that  the.  suit,  or  proceeding  in 
the  Court  of  Chancery,  should  have  been  com- 
menced by  bill,  and  not  by  petition .  Ordinarly, 
355*]  this  is  so.  But  it  is  *abundantly  set- 
tled, that  the  proceeding  to  remove  a  guardian 
is  an  exception.  He  is  proceeded  against  sum- 
marily as  an  officer  of  the  Court  of  Chancery, 
.and  in  this  State  he  has  uniformily  been  con- 
sidered as  holding  that  character,  whether  he 
takes  his  appointment  from  the  court,  from  a 
surrogate,  or  in  any  other  way.  (1  Johns.  Ch., 
99,  100.)  Standing  in  this  relation  to  the  court, 
it  follows  that  he  may  be  compelled  to  account 
and  pay  costs  in  the  same  proceeding.  If,  on 
presenting  the  petition,  and  examining  the  case 
in  this  summary  way,  it  appears  to  the  Chan- 
cellor that  the  questions  raised  will  be  strongly 
litigated,  he  may  then  turn  the  party  round, 
in  his  discretion,  to  the  more  formal  and  sol- 
emn course  of  a  bill. 

The  respondents  contend  that  an  appeal  will 
not  lie  from  an  order  for  costs,  or  from  any 
order  made  on  petition  ;  and  I  agree  that  it  is 
not  every  order  for  costs,  or  every  order  made 
on  petition,  which  will  furnish  a  proper  ground 
of  appeal.  But  here  is  a  petition  in  nature  of 
a  bill  filed.  It  carries  with  it  all  the  conse- 
quences of  a  chancery  cause  in  the  ordinary 
-course  of  practice — removal  from  a  trust,  ac- 
•count  and  costs.  I  am  prepared  to  say  that,  at 
least,  this  court  may,  in  its  discretion,  enter- 
tain an  appeal  either  from  an  order  for  costs, 
or  an  order  on  petition  ;  and  that  the  case  be- 
fore us  is  one  in  which  we  should  do  so. 

But  I  am  of  opinion  there  is  no  error  in  the 
order  appealed  from,  except  what  seems  to 
have  arisen  from  an  inadvertence  of  the  Chan- 
cellor in  a  very  small  matter — the  costs  of  that 
part  of  the  proceedings  which  related  to  Cross 
and  Perry.  In  this  single  particular,  I  think 
the  decree  should  be  modified. 

WOODWOBTH,  J.t  concurred. 

SAVAGE,  Ch.  ,L,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

GOLDEN,  Senator.  The  first  objection  to  the 
decree  is,  that  the  proceeding  on  which  it  is 
founded  is  by  petition  ;  whereas,  the  Court  of 
Chancery,  as  the  appellant  contends,  could 
356*]  *only  take  cognizance  of  the  matters 
which  are  the  basis  of  the  decree  by  bill. 

That  the  Court  of  Chancery  may  determine 
the  right  of  guardianship  by  petition,  is  per- 
fectly well  established,  as  well  in  the  English 
courts  as  in  our  own.  In  the  case  of  Tenham 
-v.  Barret,  cited  2  P.  Wms.,  120,  there  was  no 
bill  pending,  but  only  a  petition  to  remove  the 
guardian  ;  and  determined  against  her.  Upon 
which  an  appeal  was  brought  to  the  House  of 
Lords,  before  whom  it  was  never  objected, 
says  the  Lord  Commissioner, Sir  Joseph  Jekyll, 

•COWEN  8. 


nor  once  thought  of,  that  the  Court  of  Chan- 
cery could  not,  on  petition  only,  determine  the 
right  of  guardianship.  In  Ex  parte  Champney, 
Dick.,  350,  it  was  held  that  the  court  might 
appoint,  on  petition,  a  new  guardian,  in  place 
of  a  testamentary  guardian  who  declined.  And 
this  decision  v/as  made  after  the  case  had  stood 
over  on  a  doubt  of  the  Master  of  the  Rolls, 
whether  such  an  application  could  be  enter- 
tained without  a  bill. 

There  are  several  cases  in  our  own  courts  to 
the  same  effect.  In  The  Matter  of  Andrews,  1 
Johns.  Ch.,  99,  the  proceedings  were  by  peti- 
tion, to  remove  a  guardian  appointed  by  the 
surrogate.  Chancellor  Kent  decides,  that  the 
general  jurisdiction  of  the  Court  of  Chancery 
over  a  guardian  as  trustee  remains  unimpaired 
in  the  Court  of  Chancery,  and  that  every 
guardian  is  responsible  there  for  his  conduct. 
In  Codwise  v.  Gelston,  10  Johns.,  521,  it  is  said 
by  the  judge  who  delivered  the  unanimous 
opinion  of  this  court  in  that  case,  that  "  it  may 
be  difficult  to  draw  a  precise  line  between 
cases  in  which  a  party  may  be  relieved  upon 
petition,  and  in  which  he  must  apply  more 
formally  by  bill.  Petitions  are  generally  for 
things  which  are  matters  of  course,  or  upon 
some  collateral  matter,  which  has  reference  to 
a  suit  in  court."  And  he  assigns,  among  other 
reasons  for  retaining  the  petition,  that  the  peti- 
tioner was  not  a  novus  hospes,  he  having  been 
party  to  a  suit  which  involved  the  considera- 
tion of  the  matters  which  were  the  subject  of 
the  petition. 

I  refer  to  this  decision  of  Chancellor  Kent, 
principally  for  applying  it  to  another  objection 
that  here  suggests  itself,  *which  is,  that  [*357 
though  the  Chancellor  may  take  cognizance  of 
the  right  of  guardianship  by  petition, yet  that  he 
cannot  settle  matters  of  account  between  a  guar- 
dian and  his  ward,  but  on  bill  and  answer. 
However  this  may  be,  where  there  is  an  original 
and  isolated  application  to  make  a  guardian  ac- 
count, I  think  in  this  case  there  needed  no  bill, 
because  the  application  to  remove  the  guardian 
grew  out  of  a  suit  Which  he,  as  the  next  friend 
of  a  tenant  in  common  with  his  ward,  had  insti- 
tuted against  them;  ostensibly,  for  a  partition 
of  their  property,  but,  confessedly,  to  effect  a 
sale  of  it.  The  petition,  therefore,  as  in  the  case 
of  Codwise  v.  Oelston,  had  reference  to  a  suit  de- 
pending and,  indeed,  was  intimately  connected 
with  that  suit;  and  it  might  be  said  of  the  par- 
ties, as  was  said  of  the  petitioner  in  that  case, 
that  they  were  not  strangers  in  the  court.  Here 
were  the  same  parties  to  the  suit  that  there  were 
to  the  petition;  and  the  bill  and  the  petition  re- 
lated to  the  same  property.  Indeed,  the  pro- 
priety, or  necessity  for  the  petition,  grew  out  of 
the  bill  and  the  proceedings  upon  it.  In  this 
case  Ex  parte  Bromfield,  IVes. ,  Jr. ,  453,  referred 
to  by  Judge  Kent,  in  Codwise  v.  Oelston,  an  heir 
at  law  applied  by  petition  for  the  proceeds  of  a 
lunatic's  estate,  which  had  been  paid  into  court. 
Though  the  Chancellor  thought  proper,  on  ac- 
count of  the  circumstances  of  thatcase.to  order 
a  bill,  yet  he  made  no  suggestion  that  the  pro- 
ceedings by  petition  would  not  have  been  prop- 
er, under  ordinary  circumstances.  This  mode 
of  proceeding  appears  to  be  recognized  by  the 
Act  relative  to  Executors  and  Guardians,  sess. 
40,  ch.  251  ;  4  Laws,  292  b,  which  authorizes 
the  Chancellor  on  the  settlement  of  the  accounts 
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of  guardians  "  on  petition  or  otherwise,  "  to 
make  an  allowance  for  services. 

Again;  if  it  be  conceded  that  the  court  of 
chancery  has  power  to  revoke  a  guardianship 
on  petition,  it  must  have  power  to  examine  the 
conduct  of  the  guardian  on  the  same  applica- 
tion. That  examination  may  and,  indeed,  gen- 
erally will, involve  a  consideration  of  his  admin- 
istration of  the  estate,  and  affairs  of  his  ward, 
358*]  and  that  must  lead  to  an  *examination 
and  settlement  of  his  accounts.  I  see  no  objec- 
tion to  this  mode  of  proceeding.  It  is  well  suited 
to  the  object.  All  parlies,  on  due  notice,  are 
brought  before  the  court.  The  guardian  loses 
no  advantage  that  he  would  have,  if  he  were 
put  to  answer  by  bill.  The  proceedings  are,  as 
much  in  the  one  case  as  in  the  other,  under  the 
control  of  the  court ;  and  if,  as  has  been  sug- 
gested, the  ordinary  rules  of  practice  would 
press  a  guardian  too  closely,  when  the  proceed- 
ings are  by  petition,  there  can  be,  and  we  are  to 
presume  always  will  be,  on  proper  application, 
such  special  modifications  of  the  general  rules, 
as  will  give  a  guardian  all  the  time  he  ought 
to  have. 

On  the  other  hand,  there  are  obvious  advan- 
tages in  permitting  summary  proceedings 
against  guardians.  They  save  time  and  expense. 
The  fortune  of  an  infant  might  be  dissipated, 
and  those  youthful  years,  which  ought  to  be 
devoted  to  his  education,  might  be  wasted,  be- 
fore an  unjust  guardian  could  be  coerced  by 
proceeding  upon  bill  and  answer. 

[He  examined  the  facts,  and  concurred  in  the 
propriety  of  revoking  the  letters  of  guardian- 
ship.] 

Being  of  opinion  that  the  decree  is  not  er- 
roneous on  the  points  specified  in  the  second 
appeal,  it  is  unnecessary  to  consider  whether 
that  appeal  was  in  time  or  not. 

The  remaining  question  is  as  to  that  part  of 
the  decree  which  directs  that  the  appellant  shall 
pay  to  the  petitioners  the  costs  of  the  petition, 
and  of  the  subsequent  proceedings  thereon,  up 
to  the  time  of  the  decree. 

It  is  objected,  that  no  opinion  lays  on  a  de- 
cree for  costs.  I  do  not  think  this  is  so,  even  in 
England.  In  Owen  v.  Griffith,  Amb.,  520,  Ld. 
Hardwicke  said,  the  rule  is  not  general  that  a 
party  may  not  appeal  for  costs  only.  The  first 
case  in  Brown,  Parliamentary  Reports,  Pitt  v. 
Page,  is  one  in  which  a  decree  that  the  appel- 
lant should  pay  costs  was  reversed. 

But  I  think  this  question  is  put  at  rest  with  us 
by  our  Statute  Concerning  the  Court  of  Errors, 

1  R.  L.,  134,  which  gives  an  appeal  from  all 
359*]  decrees,  without  any  exception  *as  to 
decrees  for  costs;  and  I  can  conceive  no  reason 
why  a  party  should  be  obliged  to  submit  to  a 
decree  of  this  description,  however  erroneous 
it  may  be,  more  than  to  a  decree  touching  any 
other  matter.  In  the  case  of  Eastburn  v.  Kirk. 

2  Johns.  Ch.,  317,  which  has  been  cited  for  the 
respondents,  the  Chancellor  gives  no  opinion  on 
this  point.  The  only  reason  assigned  why  there 
should  not  be  an  appeal  for  costs,  is,  that  they 
are  not  given  by  statute,  as  they  are  in  suits  at 
common  law,  but  rest  in  the  discretion  of  the 
Chancellor.  So  do  a  thousand  other  things  which 
are  submitted  to  the  decision  of  the  Court  of 
Chancery  ;  and  I  do  not  know  why  a  party 
should  not  have  a  right  to  examine  in  this  court, 
whether  the  Chancellor  has  rightfully  exercised 
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his  discretion.  Costs,  it  is  true,  are  not  neces- 
sarily given  in  chancery  to  the  successful  par- 
ty ;  but  they  must  be  given  or  refused  on  the 
whole  merits  of  the  case,  as  they  may  appear  to 
the  Chancellor  ;  and  as  he  may  mistake  these 
merits  in  relation  tothecosts,  1  think  his  dcci*- 
ion  should  be  subject  to  review  in  this  court, 
on  this  point  as  much  as  upon  the  other. 

I  have  no  doubt,  however,  that  the  appellant 
should  be  compelled  to  pay  costs  in  this  case. 
[Here  he  examined  the  conduct  of  the  guard- 
ian, the  appellant,  as  it  appeared  in  the  mas- 
ter's report  in  the  court  below.] 

But  I  think  the  appellant  ought  not  to  be 
charged  with  the  expenses  of  taking  the  ac- 
count, so  far  as  it  related  to  the  estate  of  Fran- 
cis ;  and  in  this  respect  alone,  I  think  the  de- 
cree of  the  Chancellor  should  be  modified. 

But  I  am  of  opinion  that  the  appellant  should 
be  allowed  no  costs  on  this  appeal.  The  differ- 
ence between  his  paying  the  whole  costs  and 
the  costs  so  far  as  relates  to  the  estate  of  his 
wards,  will  probably  be  but  a  few  shillings,  or 
a  few  dollars.  If  it  had  been  pointed  out  to  the 
Chancellor  that  the  decree,  as  entered, subjected 
the  appellant  to  the  costs  of  taking  the  account 
of  the  estate  of  Francis,  I  have  no  doubt  the 
decree  would  have  been  restricted  ;  and  in  or- 
der to  to  entitle  the  appellant  to  costs  in  this 
court,  I  think  he  should  have  made  it  appear 
to  us  *that  he  had  attempted  to  obtain  [*36O 
a  modification  of  the  decree  in  the  court  below. 
The  appeal  in  this  case.so  far  as  relates  to  costs, 
and  the  first  appeal  was  on  no  other  ground, 
shows  a  spirit  of  litigation  which,  in  my  opin- 
ion, ought  not  to  be  encouraged. 

I  am  of  opinion  that  the  decree  of  the  Chan- 
cellor should  be  affirmed  in  all  things  except  a& 
to  the  payment  of  costs  ;  and  that  as  to  these, 
it  be  so  modified  as  that  the  appellant  pay  the 
costs  of  the  petition,  and  of  taking  the  account 
so  far  only  as  it  relates  to  the  estate  of  Eliza- 
beth Gumble. 

The  Court,  unanimously  concurring  in  the 
views  taken  by  Sutherland,  /.,  and  Golden, 
Senator, 

It  was  thereupon  "ordered,  adjudged  and 
decreed,  that  the  order  of  the  Court  of  Chan- 
cery, made  on  the  18th  day  of  November,  1823, 
&c.,  be  reversed,  so  far  as  the  same  goes  to  sub- 
ject the  appellant,  Benjamin  Disbrow,  to  pay 
costs  arising  upon  such  part  of  the  proceedings 
as  related  to  Abraham  Cross  and  David  Perry, 
Jr.,  and  that  in  all  other  respects  the  same  or- 
der be  affirmed.  And  it  is  further  ordered,  that 
the  respondents  recover  against  the  appellant, 
Benjamin  Disbrow,  their  costs  in  this  court  to 
be  taxed, "  &c. 

Cited  in-22  Barb.,  189 ;  12  How.  Pr.,  534 ;  4  Mc- 
Lean, 86. 
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OLIVER  KANE  AND  JAMES  KANE. 

Pleading  —  Plea  of  Statute  of  Limitations  in 
Chancery. 

In  chancery  a  pure  plea  of  the  Statute  of  Limita- 
tions, in  answer  to  a  bill  charging:  circumstances  to 
take  the  case  out  of  the  statute,  is  no  bar,  unless  It 
be  supported  by  an  answer  denying  or  destroying 
the  force  of  those  circumstances. 
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Mad..  90:  Sugd.  Vend.,  422,  427;  2  Johns.  Ch.,  252; 
Pre.  in  Ch..  226 ;  2  P.  Wms.,  491 ;  1  Johns.  Ch.  302 :  3 
Id.,  345;  Co.  Litt.,  295  b ;  5  Vin.,  389  (Y),  pi.  5,  S.  P.; 
2  Sch.  &  L.,  577 ;  4  Johns.  Ch.,  85 ;  6  Ves.,  630,  n,  b ; 
11  Johns.,  446 ;  1  Mad.,  111. 

A  PPEAL  from  the  Court  of  Chancery.  This 
li.  cause,  with  its  decision  in  the  court  be- 
low, is  reported  in  7  Johns.  Ch.,  90-136.  The 
appeal  was  from  that  part  of  the  Chancellor's 
361*]  *decree  which  overruled  the  plea  of 
the  Statute  of  Limitations  interposed  by  the 
appellants  as  a  bar  to  the  bill  of  the  respond- 
ents for  the  dividends  or  profits  on  share  No. 
41,  prior  to  July  1, 1815.  This  part  of  the  case 
below  was  discussed  by  Chancellor  Kent,  in 
7  Johns.  Ch.,  129-136,  which  discussion  was 
now  furnished  to  this  court  as  his  reasons  in 
support  of  that  part  of  the  decree  appealed 
from. 

Tl^e  cause  was  argued  here  by 

Messrs.  Jos.  Lynch  and  H.  Bleecker,  for  the 
appellants,  and 

Mr.  J.  V.  Henry,  for  the  respondents. 

SUTHERLAND,  J.,  and  GOLDEN,  Senator,  de- 
livered opinions  in  support  of  the  decree  in 
the  court  below,  in  which  this  court  con- 
curred, excepting  CRARY  and  WOOSTER,  Sena- 
torn.  So, 

The  decree  was  affirmed. 

Cited  in— 1  Edw.,  345. 
Affirming— 7  Johns.  Ch.,  90. 


JOHN  I.  GALLATIAN,  ABRAHAM  WOOD, 
AND  JOHN  ERWIN,  Appellants, 

v. 
CATHARINE  CUNNINGHAM,  Respondent. 

In  Court  of  Equity,  One  Claiming  to  be  a  Bona 
Fide  Purchaser  Must  Positively  Deny  Notice 
and  all  Knowledge  of  Facts  Charged  from 
which  Notice  may  be  Inferred — Averment  of 
Want  of  Notice  in  Another — Cross  Bill — Con- 
tents of — Proceedings  to  Sell  in  Partition  under 
Statute — Fraud  in  Conducting  Sale — Distinc- 
tion between  Fraud  at  Law  and  in  Equity — 
One  Holding  Fiduciary  Relation  to  Subject 
Sold,  Cannot  Purchase — Exception — Confirm- 
ation— Delay —  Void  Purchase,  Cannot  be  Con- 
firmed. 

If  a  purchaser  rest  his  claim  in  a  court  of  equity 
on  the  fact  of  being  a  ftpna  fide  purchaser,  he  must 
deny  notice  fully,  positively  and  precisely,  even 
though  it  be  not  charged  on  the  other  side. 

He  must  also  deny  all  knowledge  of  facts  charged, 
from  which  notice  may  be  inferred. 

If  he  do  not  thus  put  the  notice  In  issue,  proof  is 
inadmissible. 

If  he  rely  upon  want  of  notice  in  another,  from 
whom  he  purchased,  he  must  still  aver  the  fact  by 
plea  or  otherwise. 

A  cross  bill  is  in  nature  of  a  defense,  and  cannot 
introduce  new  and  distinct  matters  not  embraced 
in  the  original  suit. 

The  Statute  Concerning  the  Partition  of  Lands 
does  not  apply  to  a  case  where  all  the  parties  are 
infants.  Per  Woodworth,  J". 

Proceedings  to  sell  in  partition,  under  the  Act  of 
1801,  and  the  amendment,  sess.  34,  ch.  33,  are  coram 
non  judice  and  void,  unless  proof  was  given  to  the 
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court  that  the  lands  could  not  be  partitioned  with- 
out great  prejudice  to  their  interests.  Per  Wood- 
worth,  J. 

*Circumstances  from  which  fraud  in  pro-  [*3O2 
curing  and  conducting  such  a  sale  may  be  inferred 
stated  per  Woodworth,  J".,  who  pronounces  it  a 
ground  for  setting  aside  the  sale ;  and  so  aemb.  that 
the  proceedings  of  a  court  of  competent  Jurisdic- 
tion may  be  avoided  for  fraud. 

The  distinction  between  jurisdiction  of  fraud  at 
law  and  in  equity  is  that  in  the  former  court  it 
must  be  proved,  and  cannot  be  presumed,  whereas 
in  the  latter  it  may  be  presumed.  Per  Woodworth,  J". 

It  is  a  general  rule  that  trustees,  agents,  commis- 
sioners and  assignees  of  bankrupts,  solicitors  to  the 
commission,  and  auctioueers.(a)  are  incapable  of 
purchasing  the  subject  of  their  charge.  Per  Wood- 
worth,  J. 

Said  of  a  trustee  and  attorney.  Per  Golden,  Sena- 
tor. 

The  rule  extends  to  a  guardian  ad  litem  in  parti- 
tion. Per  Woodworth,  J.,  and  Colden,  Senator. 

An  exception  is  where  a  special  order  of  court  is 
made,  allowing  the  trustee,  &c.,  to  purchase.  Per 
Colden,  Senator. 

A  void  purchase  is  incapable  of  confirmation ; 
otherwise,  if  merely  voidable. 

Where  one  claims  under  a  purchaser  without  no- 
tice, such  want  of  notice  will  protect  the  second 
purchase.  Per  Colden,  Senator. 

To  set  aside  a  fair  sale  to  the  trustee,  guardian, 
&c.,  of  the  subject  of  his  trust,  guardianship,  &c., 
the  c&stul  que  trust,  ward.  &c.,  must  apply  in  a  rea- 
sonable time.  Delay  operates  as  a  confirmation. 
Per  Colden,  Senator. 

A  PPEAL  from  the  Court  of  Chancery.  The 
-Q.  cause  came  here  upon  facts,  the  substance 
of  which  will  be  found  stated  in  the  report  of 
the  cause  in  the  court  below  by  Mr.  Hopkins. 
(1  Hopk.  Ch.,  48.)  The  points  and  arguments 
of  counsel,  with  the  authorities,  are  also  stated 
there,  so  far  as  it  is  deemed  important  to  no- 
tice them.  I  report  this  case  more  from  a  con- 
viction of  the  great  value  which  the  opinions 
of  Woodworth,  J.,  and  Colden,  Senator,  the 
only  judges  who  delivered  opinions,  must  be 
to  the  profession,  than  as  settling  any  point 
by  adjudication,  except,  perhaps,  as  to  the  an- 
swer which  a  bona  fide  purchaser  must  put  in 
to  protect  himself  in  the  possession  of  a  title 
voidable  in  the  hands  of  the  one  from  whom 
he  claims.  It  will  be  seen  that,  although  their 
conclusions  were  the  same  in  which  the  court 
concurred,  yet  their  premises  being  different, 
and  the  affirmance  being  general,  concurring 
with  neither  distinctly  in  their  reasoning,  the 
positions  advanced  in  the  opinions  cannot 
claim  to  be  authority  further  than  as  the  dicta 
of  learned  judges,  who  have  thoroughly  and 
ably  examined  the  subject  upon  which  they 
*speak,  and  who  furnish  the  test  of  [*363 
principle  and  authority  for  what  they  say. 

The  case  will  also  be  found  briefly  stated  in 
the  opinion  of  Woodworth,  J. 

SANFORD,  Chancellor,  assigned  the  reasons 
for  the  decree  appealed  from,  as  in  S.  C.,  1 
Hopk.  Ch.,  54-59. 

The  cause  was  argued  here  by 

Messrs.  S.  S.  Gardner  and  Talcott,  Atty-Gen., 
for  the  appellants,  and 

Mr.  8.  M.  Hopkins  for  the  respondent. 

WOODWORTH,  J.  Henry  Cunningham,  the 
father  of  the  respondent,  died  intestate  in  the 
year  1798,  leaving  three  infant  children,  and  a 
valuable  estate  in  lands,  consisting  of  two  mil- 
itary lots  containing'1,200  acres.and  a  farm  in 
Orange  Co.,  containing  about  40  acres.  It  ap- 
pears that  there  was  no  necessity  for  selling  the 
lands,  for  the  purpose  of  paying  any  debts,  nor 

(a)  Oliver  v.  Court,  8  Price,  127,  S.  P. 
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for  the  maintenance  and  education  of  the  in- 
fants. Margaret  Cunningham,  the  eldest  child, 
attained  the  age  of  21  years,  in  Sep..  1812.  At 
the  May  Term  of  the  Supreme  Court,  in  that 
year,  and  while  all  the  parties  were  infants, 
proceedings  were  instituted  by  the  agency  of 
William  Erwin,  in  the  name  of  Margaret  Cun- 
ningham as  petitioner,  against  the  present  re- 
spondent and  John  Cunningham,  her  brother. 
The  ostensible  object  was  to  make  partition; 
but  the  real  object,  as  appears  to  me,  after  an 
attentive  consideration  of  the  case,  was  to  effect 
a  sale  of  all  the  real  estate  the  infants  inherited 
from  their  father;  and  by  management  and 
fraud,  practiced  under  the  forms  of  law,  to 
strip  them  of  at  least  a  portion  of  their  patri- 
mony. 

Before  I  proceed  to  examine  the  various  ques- 
tions raised,  I  will  submit  my  ideas  on  one 
point,  which  was  not  much  pressed  on  the  ar- 
gument in  this  court.  The  question  is  this: 
does  the  Statute  authorizing  the  Partition  of 
Lands  apply  to  a  case  where  all  the  parties  in 
interest  are  infants?  The  proceedings  in  this 
cause  were  under  the  Act  of  Apr.  7,  1801,  1 
364*]  K.  &  R.  ed.,  542,  and  the  *subsequent 
amendments  thereto.  The  1st  section  of  the 
Act  declares  that  it  shall  be  lawful  for  any  one 
of  the  parties  interested  to  present  a  petition 
describing  the  lands,  and  setting  forth  the 
rights  of  all  the  parties;  and  praying  that  a  di- 
vision be  made  by  commissioners.  It  directs 
the  manner  of  service, which  shall  be  on  all  the 
parties  concerned,  and  on  the  guardians  of 
such  as  are  minors.  It  seems  to  me  that  this 
section  proceeds  on  the  ground  that  the  peti- 
tioner is  an  adult.  He  is  to  give  a  statement  of 
all  the  rights  and  titles  of  the  parties.  An  in- 
fant cannot  be  deemed  competent  to  perform 
this,  and  there  is  no  provision  that  it  may  be 
done  by  guardian;  but  as  to  infant  defendants, 
it  does  provide  that  service  of  the  petition  may 
be  made  on  the  guardian.  If  the  Legislature 
had  intended  to  include  infants  under  the 
words,  "  any  one  or  more  of  the  parties,"  I  ap- 
prehend the  Act  would  not  have  been  silent  as 
to  the  exercise  of  this  right  by  guardian.  The 
6th  section,  in  my  view,  fortifies  this  construc- 
tion. It  declares  that  it  shall  be  lawful  for  the 
court,  for  any  of  the  purposes  intended  by  the 
Act,  to  appoint  guardians  for  such  minors,  and 
take  sufficient  security  from  the  guardian  for 
the  faithful  discharge  of  the  trust,  and  to  ren- 
der a  just  and  true  account  of  his  guardian^ 
ship.  It  is  evident  that  this  section  has  refer- 
ence only  to  the  case  where  infants  are  obliged 
to  submit  to  a  partition,  in  consequence  of  pro- 
ceedings commenced  by  a  party  in  interest  of 
full  age.  The  1st  section  allows  service  to  be 
made  on  the  guardians  of  such  of  the  parties 
as  are  minors;  and  the  word  "  minors"  is  not 
again  used  in  the  Act,  until  it  occurs  in  the  6th 
section.  There  the  power  is  given  to  appoint 
guardians;  for  whom?  Not  generally,  for  any 
of  the  parties  in  interest,  who  are  under  age, 
but  for  "such  minors."  The  sentence  can- 
not, grammatically,  or  according  to  common 
sense,  apply  to  any  other  description  of  per- 
sons than  those  described  in  the  1st  section, 
which  are  infant  defendants  only.  I  think  this 
goes  far  to  show  the  sound  construction  to  be 
put  on  the  Act;  for  it  will  be  conceded,  that  if 
an  infant  is  authorized  to  become  a  petitioner, 

4H 


a  guardian  for  the  protection  of  his  rights  is 
*equally  necessary  as  in  the  case  of  in- |*365 
fant  defendants.  The  omission  to  provide  for 
it  shows,  manifestly,  that  the  Act  was  not  in- 
tended to  apply  to  such  a  case. 

This  construction  is  supported  on  various 
other  grounds.  Generally  speaking,  there  is 
no  benefit  arising  from  a  partition,  so  long  as 
all  the  parties  are  infants.  During  minority, 
they  are  incapable  of  aliening,  whether  they 
hold  jointly  or  in  severally;  but  they  are  all 
entitled  to  a  just  proportion  of  the  rents  and 
profits.  What  then  is  the  use  of  dividing  the 
estates  of  infants  in  severally?  If  done,  they 
are  still  incapable  of  exercising  any  greater 
power  of  control  than  before  the  severance. 
When  any  one  of  the  infants  has  attained  full 
age,  then  the  right  to  have  partition  becomes 
perfect;  and  the  fact  that  the  other  parties  in 
interest  arc  infants,  ought  not,  from  the  nature 
of  the  case,  to  form  an  objection.  Then,  and 
not  till  then,  the  statute  becomes  operative. 

It  may  be  said  that  a  sale  of  the  whole,  or  a 
portion  of  the  patrimony  of  infants,  is  some- 
times necessary  to  provide  for  their  education 
and  support.  Be  it  so;  a  partition  is  not  re- 
quired. During  infancy,  the  rents  and  profits 
of  the  estate  of  the  ancestor  are  to  be  applied 
for  the  benefit  of  the  infants  generally.  They 
are  entitled  to  participate  equally;  and  if,  on 
application  to  the  proper  forum,  a  portion 
should  be  deemed  necessary  to  be  sold  for 
maintenance,  it  would  not  be  the  share  of  one 
of  the  infants,  but  so  much  of  their  undivided 
interest  as  the  occasion  required;  so  that  no 
advantage  can  be  derived  from  the  partition  of 
their  estates.  The  whole  history  of  the  law 
shows  with  what  jealous  care  the  rights  of  in- 
fants are  watched  and  guarded.  On  application 
to  the  CJiancettor,  affecting  the  disposition  of 
their  property,  every  check  that  prudence  can 
suggest,  is  interposed  for  their  protection.  In 
no  case  can  their  real  estate  be  aliened,  without 
some  pressing  necessity.  The  presumption  de- 
rived from  this  source  is  very  strong  that  the 
Legislature  did  not  intend  to  depart  from  this 
salutary  course,  when  the  Act  for  the  Partition 
of  Lands  was  passed ;  and  although  the  words  of 
*the  Act  are  general,  its  spirit  and  the  [*366 
mischief  to  be  remedied,  are  opposed  to  the 
construction  that  infants  are  included. 

This  view  of  the  subject  acquires  additional 
strength,  when  it  is  considered  that  there  is  no 
saving  or  qualification  in  respect  to  infants. 
The  proceedings  become  final  and  conclusive, 
unless  reversed  for  error.  Besides,  the  power 
of  selling,  instead  of  dividing,  is  given  when- 
ever it  shall  appear  by  proof  that  a  partition 
cannot  be  made  without  prejudice  to  the  own- 
ers. To  see  how  easily  such  a  power  may  be 
abused,  it  is  only  necessary  to  look  into  this 
cause,  where  it  was  pretended  that  two  military 
lots  of  600  acres  each,  could  not  be  divided 
among  three  proprietors,  without  great  preju- 
dice; and  on  that  allegation, the  whole  was  sold. 

For  the  purpose  of  placing  this  question  in 
a  still  clearer  point  of  light,  I  will  briefly  no- 
tice the  law  relating  to  partition  in  England, 
and  what  was  the  law  in  this  State,  until  the 
passing  of  the  first  Act,  Mar.  16,  1785. 

At  the  common  law,  co-parceners  were  com- 
pelled to  make  partition,  which  might  be  done 
by  writ  de  partitions  facienda,  or  by  proceed- 
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ings  in  chancery.  By  the  former  mode,  if  the 
tenants  appeared,  the  partition  was  conclusive, 
although  all  the  parties  in  interest  were  infants 
or  femes  covert ;  hut  the  appearance  could  not 
be  compelled  with  certainty;  for  the  process 
was  by  summons,  attachment  and  distress  in- 
finite. If  the  proceedings  were  instituted  in 
chancery,  the  partition  might  be  made,  but  in- 
fants and  femes  covert  were  allowed  after  dis- 
ability removed,  to  question  the  justice  and 
equality  of  the  partition.  An  infant  plaintiff, 
however,  is  always  concluded. 

Joint  tenants  and  tenants  in  common,  were 
not  at  the  common  law  compellable  to  make 
partition.  The  Statute,  31  Hen.  VIII..  au- 
thorized it  to  be  made  in  the  same  manner  as 
between  co-parceners ;  but  did  not  provide  any 
additional  remedy  in  case  of  non-appearance. 
To  remove  this  difficulty,  the  8  &  9  Win.  III. 
367*]  was  enacted,  and  prescribed  a  *course 
proceeding  variant  from  the  common  law  proc- 
ess; which  being  had,  an  appearance  might  be 
entered,  and  the  partition  perfected  ;  but  this 
statute  contained  a  proviso,  that  in  all  cases 
where  judgment  was  rendered  by  default 
against  infants  or  femes  covert,  one  year  should 
be  allowed  after  the  disability  removed  to  ob- 
ject to  the  partition.  Thus  stood  the  law  in 
England,  at  our  Revolution,  and  it  continued 
to  be  the  law  here,  until  Mar.  16,  1785,  when 
the  first  Partition  Act  was  passed.  This  is  evi- 
dent from  the  fact,  that  the  law  relating  to  par- 
tition in  England  was  the  law  of  the  Colony  of 
N.  Y.,  and  by  the  35th  section  of  the  Constitu- 
tion, it  is  declared,  that  the  commom  law  and 
statute  law  of  England,  that  formed  the  law  of 
the  Colony  Apr.  19,  1775,  should  continue  to 
be  the  law  of  this  State,  subject  to  alterations 
by  the  Legislature. 

It  is  then  preceived  that  effectual  and  con- 
clusive partition  could  not  be  made  in  certain 
cases,  if  judgment  was  rendered  by  default. 
When  all  or  any  of  the  parties  were  infants,  it 
was  liable  afterwards  to  be  reviewed.  To  in- 
sure that  alternative,  it  was  only  neccessary  to 
let  such  default  be  entered  ;  and  that  was  al- 
together at  the  option  of  the  infant,  or  feme 
covert ;  and  in  case  all  the  parties  were  adults, 
the  remedy  provided  by  the  8  &  9  Wm.  was  inef- 
fectual. It  declares  after  attachment  returned, 
and  affidavit  that  notice  has  been  given  of  the 
writ  of  partition  to  the  tenant  to  the  action, 
and  a  copy  left  with  the  occupier,  or  if  not  to 
be  found,  delivered  to  the  wife,  son  or  daugh- 
ter of  the  tenant  being  of  the  age  of  21  years, 
or  to  the  tenant  in  actual  possession,  by  virtue 
of  any  estate  of  freehold  or  for  a  term  of  years, 
at  least  40  days  before  the  return  day  of  the 
attachment ;  then,  if  an  appearance  shall  not 
be  entered  in  15  days  after  such  return,  the 
court  may  proceed  to  examine  the  title,  give 
judgment  by  default,  and  award  a  writ  to  make 
partition.  •  It  follows,  that  if  the  persons  upon 
whom  notice  is  to  be  served  cannot  be  found, 
the  proceedings  are  at  an  end. 

Immediately  after  the  Revolutionary  War, 
when  the  greater  part  of  this  State  was  a  wil- 
368*]  derness, -and  its  cultivation  *and  im- 
provement an  object  of  the  greatest  impor- 
tance, the  Legislature  applied  a  remedy  to  the 
extent  that  the  exigency  required.  The  recital 
to  the  Act  of  Mar.  16,  1785,  states  that  tracts  of 
land  held  by  joint  tenants,  tenants  in  common 
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and  co-parceners,  cannot  by  law  be  divided  by 
reason  of  the  absence,  infancy,  or  coverture  of 
some  of  the  proprietors.  It  was  so.  I  have  shown 
that  absence  was  an  insuperable  barrier;  for  iff 
that  case,  notice  could  not  be  served;  and  as  to 
infants,  it  depended  on  their  volition,  whether  to 
suffer  judgment  against  them  by  default  or  not. 
It  was,  therefore,  correctly  said  in  the  recital, 
that  in  case  of  infancy  and  coverture,  land  can- 
not be  divided;  that  is,  with  certainty  and  con- 
clusively, when  the  validity  of  the  partition  de- 
pended on  a  contingency. ' 

The  preamble  is  the  key  to  discover  the  in- 
tent of  the  statute.  Why  is  it  confined  to  the 
infancy  of  some  of  the  proprietors,  instead  of 
saying  where  all  or  any  are  infants?  The  answer 
is  plain  and  palpable.  It  w^s  useless  to  com- 
pel partition  when  all  were  infants  ;  it  would 
not  benefit  the  agriculture  of  the  country,  for 
the  incapacity  of  the  infant  is  the  same  after 
as  before  ;  nor  could  any  detriment  arise,  by 
suffering  their  lands  to  remain  in  common  un- 
til some  one  attained  full  age.  The  Legislature, 
therefore,  designedly,  and  1  think  wisely,  pro- 
vided for  effectual  partition,  when  a  part  only 
of  the  owners  were  infants.  The  occasion  did 
not  call  for  more  than  this,  and  to  this  the  pre- 
amble is  directed.  I  cannot,  therefore,  doubt 
as  to  the  construction  of  the  Act.  It  does  not 
nor  was  it  intended  to  apply  when  all  the  par- 
ties are  infants.  The  Statute  of  1801,  varying 
only  the  form  of  proceeding,  must  receive  a 
similar  construction.  I  think  the  books  very 
clearly  sustain  the  view  of  this  case,  which  I 
have  so  far  taken.  (16  Vin.,  221,  E,  1  pi.  10- 
Id.,  227,  pi.  10;  Co.  Litt.,  171  a,  b;  Id.*  168 
b;  5  Vin.,  Suppl,  336;  2Ves.,  Jr.,  124;  1  L.  N. 
Y.,  J  &  V.'sed.,  202;  2  Com.  Dig.,  647,  4,  E  ; 
5/d,168,C,  9;  Amb.,  197;  3Bac.  Abr.,702,703.) 

The  Statute  of  1801  may,  and  I  think  ought, 
to  be  considered  as  a  substitution  merely  for 
the  former  Act.  It  is  *f ounded  on  the  [*36O 
same  reasons,  and  has  in  view  the  same  ends, 
variant  from  the  former  Act,  principally  in  the 
form  of  proceeding — the  remedy  by  petition  and 
notice,  to  which  the  parties  might  plead,  being 
a  manifest  improvement  upon  the  former  sys- 
tem. 

It  is  an  established  rule  that  all  acts  in  pari 
materia  are  to  be  taken  together.  So,  also,  if 
anything  contained  in  a  subsequent  statute  be 
within  the  reason  of  a  former  statute,  it  shall 
be  taken  to  be  within  its  meaning.  (6  Bac. 
382;  Ld.  Raym.,  1028.) 

It  cannot  be  denied  that  the  same  reason  ex- 
isted for  the  exception,  when  all  were  infants, 
at  the  time  of  passing  the  last  Act,  as  at  any 
former  period.  It  would,  therefore,  be  doing 
violence  to  well  settled  rules  of  construction, 
to  say,  that  because  there  is  not  an  express  ex- 
ception in  favor  of  infants,  therefore  they  shall 
be  included  within  the  general  words. 

In  the  cause  of  Jackson  v.  Woolsey,  11  Johns., 
446,  the  question  was  raised  and  argued, wheth- 
er the  statute  authorized  a  partition  during  in- 
fancy, but  in  that  case  one  of  the  petitioners 
was  an  adult;  so  that  the  point  now  under  con- 
sideration was  not  expressly  decided.  But  it 
is  very  evident  the  court  were  of  opinion  that 
the  statute  did  not  apply  when  all  the  parties 
were  infants.  In  the  opinion  delivered,  the 
court  observe,  that  the  fact  that  one  of  the  pe- 
tioners  was  an  adult,  put  the  objection  at  rest. 
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If,  then,  that  fact  rendered  the  proceedings 
valid,  there  cannot  be  a  doubt  that  in  the  ab- 
sence of  it  they  would  not  not  have  been  con- 
sidered as  within  the  Act.  It  seems  to  me, 
therefore,  to  follow  that  the  proceedings  com- 
menced in  the  name  of  Margaret  Cunningham, 
an  infant, were  void  and  coram  nonjudice  and, 
consequently, the  appellants  didnot  acquire  any 
interest  in  the  lands  by  virtue  of  the  mortgages 
and  conveyances  made  by  William  Erwin,  and 
that  for  this  cause,  their  bill  was  properly  dis- 
missed. 

If,  however,  it  be  admitted  that  the  statute 
applies  to  this  case,  the  next  inquiry  is  whether 
the  proceedings  under  it  were  not  irregular 
and,  therefore,  void. 

37O*]  *TheActof  Mar.8, 1811,sess.34,  ch.43, 
declares,  that  if  the  commissioners  shall  report 
that  the  lands  are  so  circumstanced  that  a  par- 
tition cannot  be  made  without  great  prejudice 
to  the  owners;  and  if  shall  appear  by  satisfac- 
tory proof  to  the  court,  to  which  such  report 
shall  be  made,  that  the  lands  cannot  be  parti- 
tioned among  the  owners  without  great  preju- 
dice to  their  interests,  the  court  shall  order  the 
commissioners  to  sell.  Before  the  passingof 
this  Act  no  such  authority  was  given.  The 
power  of  the  court  was  restricted  and  limited. 
Satisfactory  proof,  then,  must  be  adduced.  In 
the  absence  of  proof  the  question  is  not  before 
the  court.  The  distinction  here  arises  between 
proceedings  void  and  voidable.  If  proof,  evi- 
dently defective,  had  been  exhibited,  and  the 
court  had  passed  upon  it  and  deemed  it  suffi- 
cient, that  would  have  been  error  ;  but  that 
cause  would  not  have  defeated  a  purchase,  in 
other  respects  valid.  When  the  court  undertake 
to  dispense  with  a  condition  precedent,  upon 
which  solely  their  authority  is  founded,  then 
the  Act  becomes  void;  for  the  statute  must  be 
construed  as  prohibiting  the  exercise  of  any 
authority  over  the  subject  until  the  preliminary 
step  has  been  taken.  It  is  not  pretended  that 
there  has  been  a  compliance  with  the  statute  in 
this  respect.  The  rules  in  partition  ought  to  be 
moved  in  open  court.  This  amendment  of  the 
statute  may  not,  at  the  moment,  have  been  ad- 
verted to.  I  think,  however,  the  presumption 
more  natural  that  the  rule  was  handed  to  the 
clerk  to  be  entered  without  the  inspection  of 
the  court,  rather  than  that  they  sanctioned  the 
rule.  Whether  with,  or  without  their  appro- 
bation, the  result  is  the  same.  There  was  no 
authority  to  sell  the  land. 

The  next  question  is  whether,  on  the  suppo- 
sition that  a  partition  might  legally  be  made, 
the  proceedings  were  not  fraudulent;  and  sec- 
ondly, if  not,  whether  William  Erwin  was  not 
a  trustee  and,  therefore,  could  not  purchase? 

With  respect  to  fraud,  the  distinction  be- 
tween legal  and  equitable  jurisdiction  is  this; 
that  at  law  it  must  be  proved,  not  presumed  ; 
so  that  equitable  jurisdiction  may  be  exercised 
371*]  *when  a  court  of  law  could  not  enter 
into  the  question.  (18  Ves.,  483.)  A  variety  of 
cases  have  been  decided,  and  relief  afforded  in 
equity  where,  from  the  nature  of  the  transac- 
tion, and  the  situation  of  the  parties,  fraud  and 
imposition  might  be  presumed.  (3  P.  Wms., 
139;  Pow.  Cont.,  31.)  Thus,  in  C fiesta-field  v. 
Jansen,  2  Ves.,  155,  Ld.  Hardwicke  describes 
one  species  of  fraud,  which  may  be  presumed 
from  the  circumstances  and  condition  of  the 
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parties  contracting;  and  this,  he  says,  goes  fur- 
ther than  the  rule  at  law.  Let  these  principles 
be  applied  to  the  case  before  us.  By  the  plead- 
ings, it  does  not  appear,  nor  is  it  anywhere  al- 
leged, that  William  Erwin  had  ever  been  ap- 
pointed guardian  of  these  infants,  until  May, 
1812,  when  application  was  made  for  partition. 
It  is  true,  the  notice  served  in  March,  1812.  is 
directed  to  William  Erwin,  as  guardian,  but 
that  fact  is  not  put  in  issue.  If  he  was  not 
guardian  at  that  time,  he  was  a  stranger  and 
intruder.  If  he  was  guardian,  he  violated  his 
trust,  as  will  be  shown  in  the  sequel.  The  fa- 
ther of  the  respondent  left  to  his  three  children 
a  valuable  real  estate,  not  necessary  to  be  sold 
for  the  payment  of  debts,  or  for  their  educa- 
tion or  maintenance;  1,200  acres  of  wild  land 
in  the  military  tract,  increasing  in  value  yearly, 
we  have  a  right  to  presume  from  its  location, 
and  the  rapidly  advancing  prosperity  of  that 
part  of  the  State — 40  acres  with  buildings  in  the 
County  of  Orange.  Erwin  applied  to  Marga- 
ret, then  nearly  21  years  of  age,  advised  to  a 
division,  and  prevailed  on  her  to  call  on  a  law- 
yer, and  sign  the  necessary  papers.  No  sug- 
gestion is  made  that  a  sale  is  even  in  contem- 
plation. He  becomes  the  actor  and  director  of 
Margaret,  and  at  May  Term,  1812,  procures 
himself  to  be  appointed  guardian  for  the  de- 
fendants. May  7,  the  petition  is  filed.  On  the 
same  day  he  files  a  plea  of  confession,  and  ob- 
tains a  rule  that  partition  be  made.  The  com- 
missioners appear  to  have  been  in  waiting  and 
are  sworn  May  7.  The  next  day  they  report 
that  a  partition  cannot  be  made  without  great 
prejudice,  and  thereupon  a  rule  was  entered 
directing  a  sale,  *which  was  made  July  [*372 
20,  1812.  After  this  statement  can  any  one 
doubt  what  was  the  real  inducement  of  Erwin 
to  solicit  Margaret  to  apply  for  a  partition  ? 
Did  it  first  occur  to  him  May  7  that  a  sale  would 
be  necessary?  The  proceedings  followed  each 
other  in  such  rapid  succession,  as  to  make  it 
evident  the  discovery  was  not  then  first  made. 
No;  the  plot  then  began  to  develop  itself.  It 
discovers  the  cunning  and  management,  by 
which  this  farce  had  been  gotten  up.  Every- 
thing was  prepared  for  immediate  execution. 
Forbes,  the  surety  for  Erwin,  is  appointed  one 
of  the  commissioners.  The  knowledge  of  this 
fact  was  undoubtedly  withheld  from  the  court. 
If  known,  he  would  not  have  been  appointed, 
for  he  did  not  stand  indifferent.  The  less  pro- 
duced by  the  sales  the  less  his  responsibility. 
The  other  two  commissioners  are  near  relations 
of  Erwin — a  circumstance,  perhaps,  not  mate- 
rial in  a  fair  case,  but  suspicious  when  con- 
nected with  other  facts  disclosed.  All  these 
arrangements  were  admirably  calculated  to  ef- 
fect the  ultimate  object,  to  enable  guardian  to 
become  the  purchaser  without  advancing  in  the 
first  instance  a  cent.  He,  as  guardian,  was  en- 
titled to  receive  from  the  commissioners  the 
money  produced  by  the  sales.  He  intended  to 
purchase  at  auction  the  wild  lands,  distant  300 
miles,  which  could  scarcely  fail  of  being  sacri- 
ficed; and  profit  by  their  sure  and  certain  rise. 
This  is  the  picture  presented.  Such  are  the 
features  of  this  case.  A  more  palpable  fraud 
attempted  to  be  sanctioned  under  the  forms  of 
law,  has  never  fallen  under  my  observation. 
For  this  cause  I  hold,  that  so  far  as  William 
Erwin  is  concerned,  the  proceedings  are  void. 
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If  the  proceedings  had  been  thus  far  regular 
and  fair,  Erwin  was  a  trustee  and  could  not 
profit  by  the  purchase  of  the  lot  of  600  acres. 
He  gave  bond  for  the  faithful  discharge  of  his 
trusts,  and  received  the  money  arising  from  the 
sales.  Erwin  must  be  considered  as  having 
caused  the  lands  to  be  sold,  and  the  cestui  que 
trust  is  entitled,  as  of  course,  to  have  the  pur- 
chase set  aside.  It  is  true,  as  a  general  propo- 
sition, subject  to  some  exceptions,  that  trustees, 
373*]  *ageuts,  commissioners  and  assignees  of 
bankrupts,  solicitors  to  the  commission,  and 
auctioneers,  are  incapable  of  purchasing.  The 
ground  on  which  the  disability  or  disqualifica- 
tion rests  is,  that  a  person  cannot  be  both  judge 
and  party.  No  man  can  serve  two  masters.  He 
that  is  intrusted  with  the  interest  of  others, 
cannot  be  allowed  to  make  the  business  an  ob- 
ject of  interest  to  himself;  because  from  the 
frailty  of  human  nature,  one  who  has  the  pow- 
er, will  be  too  readily  seised  with  the  inclina- 
tion to  use  the  opportunity  for  serving  his  own 
interest  at  the  expense  of  those  for  whom  he  is 
intrusted.  A  purchase  by  a  trustee,  whether 
for  adults  or  infants,  cannot  be  supported,  al- 
vhough  the  estate  be  sold  at  auction,  or  before 
a  master  under  a  decree  for  sale.  Yorkbuild- 
ings  v.  Mackenzie,  6  Bro.  Par.  Gas.,  42;  5  Ves., 
Jr.,  681;  1  Madd.,  90;  Sugd.  L.  V.,  422,  427, 
and  cases  cited.  A  very  elaborate  and  learned 
review  of  nearly  all  the  cases,  will  be  found  in 
Davouev.  Fanning,  2  Johns.  Ch.,  252,  where  the 
general  principle  is  examined  and  illustrated 
with  great  perspicuity,  and  to  an  extent  which 
would  seem  to  have  exhausted  the  subject. 

The  next  inquiry  is,  how  are  the  appellants 
affected  by  the  fraud  of  William  Erwin,  and 
the  purchase  by  him  as  a  trustee  ?  If  they 
.are  fair  purchasers  without  notice,  and  have 
brought  themselves  within  the  rules  by  which 
that  question  is  tested,  they  are  not  affected  by 
the  fraud  or  trust.  The  respondent  filed  a  cross 
bill,  stating  the  proceedings  in  respect  to  the 
partition  and  sale,  and  charges  that  the  appel- 
lants were  well  informed  of  all  the  material 
facts  and  circumstances;  and  also,  that  Robert 
Wood  and  Charles  Wardell,  before  and  at  the 
time  they  received  their  mortgage,  had  notice. 
The  appellants  admit  that  Erwin  was  appointed 
guardian,  and  became  a  purchaser.  The  lan- 
guage of  the  appellants  in  the  first  answer  is, 
that  they  cannot  say  whether  Wood  and  War- 
dell  had  notice  when  the  mortgage  was  given. 
In  the  second  answer,  they  say  they  deny  that 
at  the  several  times  they  had  actual  notice  of 
374*]  *the  proceedings,  and  of  the  claims  of 
the  respondents. 

If  a  purchaser  rests  his  claim  on  the  fact  of 
being  an  innocent  bonafide  purchaser,  he  must 
deny  notice,  even  though  it  be  not  charged, 
positively,  and  not  evasively.  He  must  deny 
fully,  and  in  the  most  precise  terms,  every  cir 
cumstancefrom  which  notice  could  be  inferred. 
(Pre.  in  Ch.,  226;  2P.Wms.,  491;  1  Johns.  Ch., 
302;3/d.,  345.) 

It  requires  only  a  perusal  of  the  case,  to  per- 
ceive that  the  appellants  have  not  protected 
themselves.within  this  strict  and  salutary  rule. 
The  testimony  of  Wardell  and  Wood,  as  to 
their  want  of  notice,  cannot  aid  the  appellants. 
It  was  not  necessary  for  the  respondent  to  make 
an  effort  to  prove  notice  to  them,  for  the  rea- 
son that  until  the  appellants  had  explicitly  de- 
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nied  knowledge  on  the  part  of  Wardell  and 
Wood,  they  could  not  avail  themselves  of  this 
defense. 

But  it  is  contended  that  the  respondent  and 
Margaret  Cunningham  have  confirmed  the  acts 
of  Erwin,  and  cannot  be 'permitted  to  impeach 
their  validity. 

With  respect  to  the  respondent,  it  is  only 
necessary  to  observe  that  the  assignment  of  the 
mortgage  to  her,  against  Mattison,  was  taken 
while  ignorant  of  her  rights,  and  was  received 
only  as  a  collateral  security.  Her  case,  there- 
fore, does  not  fall  within  any  of  the  principles 
respecting  confirmation.  As  to  the  other  in- 
fants, Margaret  and  John,  they  are  not  parties 
in  this  cause,  and  cannot  be  concluded  by  the 
decree.  The  fact  is  merely  stated  that  shortly 
after  the  sale,  Margaret  received  from  the  com- 
missioners her  share  of  the  purchase  money, 
and  that  in  1816,  John  presented  a  petition  to 
the  CJiancellor,  and  received  his  share.  It  is 
nowhere  alleged  or  pretended  that  either  of 
them  had  any  knowledge  of  the  fraud  and  trust, 
and  that  the  proceedings  of  William  Erwin 
were  not  entitled  to  the  sanction  of  a  court  of 
justice.  Besides,  the  question  of  confirmation 
applies  only  to  the  purchase  by  the  trustee;  that 
being  a  subject  of  confirmation.  If  the  pre- 
vious proceedings  *were  fraudulent  [*375 
and  void,  it  was  incapable  of  confirmation.  In 
Co.  Litt.,  295  b,  the  doctrine  is  laid  down  that 
a  confirmation  may  make  a  voidable  or  defeas- 
ible estate  good,  but  it  cannot  strengthen  a 
void  estate.  (5  Yin.,  389,  Y,  pi.  5,  S.  P.)  What- 
ever these  parties  may  have  received,  a  court 
of  equity  will  compel  them  to  account,  when 
they  appear  to  assert  their  rights  to  the  real  es- 
tate of  their  father. 

From  the  preceding  view,  it  will  be  seen 
that  the  claim  of  the  appellants  to  attach  their 
mortgages  and  conveyances  on  two  thirds  of 
the  lot,  has  no  foundation  to  rest  on.  The  ap- 
pellants, in  judgment  of  law,  acquired  no  title 
to  any  part  of  the  lot.  The  respondent  here  is 
acting  on  the  defensive.  It  is  enough  that  she 
has  shown  the  absolute  nullity  of  the  appel- 
lant's claim.  The  question,  whether  the  court 
will  decree  that  the  whole  lot  is  liable  to  her 
demand,  or  one  third  only,  does  not  now  arise. 
When  the  respondent  presents  that  question  in 
the  character  of  a  plaintiff,  it  will  receive  a  de- 
cision. 

I  am  of  opinion  that  the  decree  of  His  Honor, 
the  Chancellor,  be  affirmed. 

SUTHERLAND,  J.,  expressed  his  concurrence 
in  the  result  of  this  opinion. 

SAVAGE,  Ch.  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

GOLDEN,  Senator.  The  facts  submitted  to  us 
in  this  case  show,  without  contradiction,  that 
an  infant,  by  the  conduct  of  a  person  who  pro- 
cured himself  to  be  made  her  guardian,  has 
been  deprived  of  the  whole  of  her  inheritance; 
that  this  has  been  effected  through  the  instru- 
mentality of  a  court  of  law;  and  we  are  now  to 
decide, whether  the  legal  forms  by  which  it  has 
been  accomplished,  preclude  redress. 

It  is  impossible  to  consider  this  question, 
without  a  strong  anxiety  to  rescue  the  admin- 
istration of  justice  from  the  reproach  which  it 
would  seem  to  deserve,  if  we  should  be  obliged 
to  acknowledge  that  our  courts  may  be  ren- 
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376*]  dered  *the  Instruments  of  such  injus- 
tice; and  we  must  feel  the  greater  regret,  should 
we  be  obliged  to  decide  that  the  wrong  is  with- 
out remedy,  when  we  reflect  that  the  injury 
arises  out  of  the  sacred  relation  of  guardian 
and  ward,  which  the  courts  themselves  create. 

But  it  is  the  duty  of  a  judge  to  control  his  feel- 
ings. He  is  to  administer  law  as  he  finds  it  es- 
tablished, and  not  as  he  may  wish  it  were,  or 
thinks  it  ought  to  be,  in  order  to  meet  particUf 
lar  exigencies  or  hardships. 

It  is  to  be  considered,  also,  that,  in  this  case, 
the  question  is  not  now  between  the  guardian 
and  his  ward.  Rights  of  third  persons  inter- 
vene. These  persons  insist,  that  however  ex- 
ceptionable the  conduct  of  the  guardian  may 
have  been,  their  title  is  valid,  because  they  are 
purchasers  from  persons  who  had  no  notice 
that  he  who  conveyed  to  them  was  guardian 
when  he  acquired  his  title.  If  this  be  so,  the 
appellants  must  be  protected,  although  it  be  at 
the  expense  of  another  innocent  party. 

In  my  view  of  this  case,  there  are  many  points 
which  have  been  argued  at  pur  bar,  with  great 
zeal  and  ability,  that  I  do  think  it  necessary  we 
should  decide.  I  shall  not  consider  whether 
there  be  evidence  that  the  proceedings  of  the 
Supreme  Court  were  fraudulently  conducted 
by  the  parties  to  the  partition  suit.  Neither 
does  it  appear  to  me  to  be  necessary  to  decide 
on  what  day  of  the  week  the  order  for  sale  was 
entered,  nor  what  would  be  the  consequence, 
if  it  were  entered  on  a  Sunday .  My  decision 
will  rest  on  the  single  fact  that  the  guardian 
was  the  purchaser. 

If  the  purchaser  under  the  partition  sale  had 
not  been  the  guardian, I  think  his  title  could  not 
be  impeached  on  the  ground  that  the  proceed- 
ings in  that  suit  were  unwarrantable.  In  Ben- 
nett v.  HamiU,  2  Sen.  &  L.,  577,  Ld.  Redesdale 
says  :  "  A  purchaser  under  a  judgment  or  de- 
cree, is  not  bound  to  look  through  all  the  pro- 
ceedings, from  the  beginning  to  the  end;  and 
to  see  that  they  are  right  in  all  their  parts.  On 
the  contrary,"  says  he,  "a  purchaser  has  a 
right  to  presume  that  the  court  has  taken  the 
steps  necessary  to  investigate  the  rights  of  the 
377*1  parties ;  *and  has  properly  decreed  a 
sale."  This  doctrine  is  maintained  by  our  Court 
of  Chancery,  in  the  case  of  De  Riemer  v.  Can- 
tittcm,  4  Johns,  Ch.,  85. 

But  the  purchaser  under  the  partition  sale 
was  guardian;  and  let  us  for  a  moment  suppose 
that  he  was  the  only  party  in  interest  before  the 
court.  Then  the  question  would  be,  whether 
a  guardian  who  purchases  lands  of  his  ward, 
under  a  sale  to  which  he  assents,  can  hold  the 
property  against  the  will  or  claim  of  his  ward. 

There  is  no  principle  better  settled,  nor  one 
more  calculated  to  defeat  that  cupidity  which 
is  so  apt  to  seduce  men  from  a  disinterested  and 
honest  course,  than  that  a  trustee  shall  never 
be  allowed  to  claim  and  to  hold  as  a  purchaser, 
property  which  was  the  object  of  his  trust, 
against  the  will  of  the  cestui  que  trust.  Indeed, 
the  just  jealousy  of  the  law,  carries  the  rule 
further.  It  will  not  permit  an  agent  or  attorney 
to  hold,  against  the  will  of  his  principal  or  em- 
ployer, anything  which  was  in  litigation,  of 
which  litigation  he  had  the  management. 

The  sale  to  the  trustee  or  agent  is  not  abso- 
lutely void,  but  may  always  be  avoided  by  the 
cestui  que  trust,  or  by  the  principal,  unless  long 
418 


acquiescence,  with  knowledge  of  their  rights, 
warrants  a  presumption  that  they  approved 
and  ratified  the  sale. 

It  is  upon  this  ground  that  I  take  the  dis- 
tinction between  the  effect  of  the  proceedings 
of  the  Supreme  Court  as  to  the  order  for  par- 
tition and  sale,  and  the  order  confirming  the 
sale  to  William  Erwin,  who  was  the  guardian. 
The  partition  and  order  for  gale  may  be  con- 
clusive, but  the  confirmation  not  so  ;  at  least, 
not  so  conclusive  as  to  preclude  the  ward  from 
setting  aside  the  sale.  The  decree  of  the  Court 
of  Chancery,  which  refused  to  permit  the  guard 
dian,  or  those  claiming  under  him  with  notice, 
to  have  the  benefit  of  the  sale,  is  perfectly  con- 
sistent with  the  proceedings  of  the  Supreme 
Court,  even  supposing  that  they  confirmed  the 
sale  to  William  Erwin,  knowing  that  he  was 
the  guardian.  The  order  of  the  court  for  par- 
tition is  not  disturbed,  and  the  sale  to  the  guard- 
ian is  confirmed,  so  far  *as  we  are  [*378 
bound  to  believe  the  Supreme  Court  could,  or 
intended  to,  confirm  it ;  that  is,  subject  to  the 
equity  which  the  ward  has  to  set  aside  the  sale, 
within  a  reasonable  time  :  so  that  the  Court  of 
Chancery  may  set  aside  the  confirmation  of  the 
sale  to  the  guardian,  without  conflicting  at  all 
with  the  Supreme  Court.  In  the  case  of  Camp- 
beU  v.  Walker,  5  Ves.,  680,  the  Master  of  the 
Rolls,  speaking  of  a  sale  made  by  a  trustee,  a 
sale  which  was  acknowledged  to  be  perfectly 
fair,  which  was  made  at  public  auction,  and 
to  the  highest  bidder,  uses  language  which 
courts  should,  forever,  sound  in  the  ears  of  all 
guardians  and  trustees  :  "I  wish  trustees  to  un- 
derstand," says  he,  "that  any  trustee  purchas- 
ing the  trust  property,  is  liable  to  have  the  pur- 
chase set  aside,  if,  in  any  reasonable  time,  the 
cestui  que  trust  chooses  to  say  he  is  not  satisfied 
with  it.  The  trustee  purchases  subject  to  that 
equity." 

But  it  is  said,  that  however  this  may  be  ap- 
plicable to  an  ordinary  trustee,  it  does  not  ap- 
ply to  this  particular  case  of  a  guardian  under 
our  Act  for  the  Partition  of  Lands.  In  my  opin- 
ion, if  we  attend  to  the  reason  of  the  rule,  we 
shall  find  it  more  applicable  to  this  case  than 
to  apy  other. 

He  who  undertakes  to  act  for  another,  shall 
not,  in  the  same  matter,  says  one  of  the  books,, 
be  permitted  to  act  for  himself.  Now,  through- 
out the  proceedings  in  partition,  the  guardian 
undertakes  to  act  solely  with  a  view  to  the  in- 
terest of  his  ward.  If  he  may  acquire  an  inde- 
feasible title  by  a  sale,  he  may  be  acting  for 
himself.  He  may  be  endeavoring  so  to  shape  the 
proceedings,  as  that  he  may  make  a  bargain  ' 
out  of  the  estate.  Upon  the  report  of  the  sale, 
the  court  is  to  look  to  the  guardian  for  infor- 
mation, whether  or  not  it  is  to  the  interest  of 
the  ward  that  the  sale  should  be  confirmed.  If 
the  guardian  does  not  dissent,  but  is  silent,  as 
he  was  in  this  case,  a  confirmation  is  a  matter 
of  course. 

In  Scotland,  whenever  there  is  a  judicial 
sale,  a  person  who  is  called  an  agent,  is  ap- 
pointed by  the  court  to  ascertain,  and  to  in- 
form them  as  to  the  value  of  the  property  to 
be  sold.  In  the  case  of  McKenzie,  6  Ves. ,  630, 
note  b,  *the  British  House  of  Lords  set  [*379 
aside,  after  the  lapse  of  a  great  number  of 
years,  a  purchase  under  an  order  of  sale  made 
by  the  Court  of  Sessions,  by  one  of  these  agents;. 
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the  Lord  Chancellor  saying  that  he  who  was  in- 
terested by  the  court  to  instruct  them  how  to 
sell,  should  not  be  permitted  to  acquire  a  title 
under  the  authority  of  the  court. 

We  are,  however,  referred  to  a  direct  decis- 
ion, as  is  said,  of  the  Supreme  Court,  on  the 
very  point  now  under  consideration.  Jackson 
v.  Woolsey,  11  Johns.,  446.  If  I  understand 
that  case,  it  does  not  at  all  impugn  the  princi- 
ples which  the  other  cases,  as  it  appears  to  me, 
so  firmly  establish;  but  the  report  of  that  case 
is  not  very  perspicuous,  and  I  am  not  very  cer- 
tain that  I  understand  it.  We  have,  in  the  re- 
port, the  title  to  the  proceedings  in  partition 
which  were  in  question.  It  is  stated  that  the 
infants  appeared  by  William  Gillespie,  as  their 
guardian.  The  sale  is  represented  to  have  been 
to  Matthew  Gillespie,  and  yet  it  is  certain,  that 
both  the  counsel  and  court  assume,  as  a  fact, 
that  the  sale  was  to  the  guardian.  Again;  I  do 
not  understand  that  in  this  suit  of  Jackson  v. 
Woolsey,  the  wards  were  endeavoring  to  set 
aside  a  sale  to  their  guardian.  The  wards  were 
the  heirs  of  Jane  Gillespie.  The  sale  was  of 
the  estate  of  the  infants,  which  they  had  in- 
herited from  her  ;  and  under  a  commissioner's 
deed,  consequent  on  that  sale,  the  defendant, 
Woolsey,  claimed.  The  lessors  of  the  plaint- 
iff were  the  heirs  of  James  Neely.  Now,  if  in 
Jackson  v.  Woolsey,  it  was  not  the  wards  who 
were  endeavoring  to  set  aside  the  sale  to  their 
guardian,  then  the  doctrine  of  that  case  is  en- 
tirely coincident  with  all  other  cases  on  the  sub- 
ject ;  for  it  is  admitted,  that  a  sale  to  a  guard- 
ian or  trustee  is  not  absolutely  void,  but  is  only 
voidable  and,  unless  fraudulent,  can  be  im- 
peached by  no  one  but  a  ward,  or  a  cestui  que 
trust. 

38O*]  *But  if  we  are  to  understand  the  Su- 
preme Court  as  deciding  as  a  broad  and  gen- 
eral principle,  that  "the  sale  to  the  guardian 
conveyed  a  title  to  him  which  could  not  be  im- 
peached by  the  ward,  because  there  was  no 
fraud,  and  because  the  sale  was  public  to  the 
highest  bidder,  and  made  by  the  commission- 
ers, according  to  the  order  of  the  court,"  then 
I  feel  myself  constrained  to  dissent  from  that 
decision. 

I  hope,  that  in  anything  I  shall  ever  Say  or 
do,  I  shall  manifest  the  unfeigned  deference  I 
feel  for  the  members  of  the  court  which  pro- 
nounced the  decision  in  the  case  mentioned. 
But  we  are  to  take  care  that  our  respect  for 
any  other  tribunal,  does  not  lead  us  to  forget 
that  this  is  a  court  of  appeal,  and  that  it  would 
be  a  mere  mockery  if  any  other  adjudications 
than  those  pronounced  here,  were  to  have  more 
influence  than  belongs  to  the  abilities,  learning 
and  wisdom  of  those  to  whose  judgments  we  are 
referred. 

The  question  whether  a  trustee,  guardian  or 
agent  can,  by  purchase,  acquire  an  indefeasi- 
ble title  to  property  to  which  his  trust,  guard- 
ianship, or  agency  relates,  is  one  upon  which 
we  are  not  distracted  with  a  contrariety  of 
opinions.  I  have  looked,  with  diligence,  for 
all  the  cases  reported,  which  touch  this  ques- 
tion. Most  of  those  decided  in  England,  are 
referred  to  by  Maddock,  in  his  chapter  on 
frauds.  (1  Madd.,  Ill,  lasted.)  I  think  I  may 
venture  to  say  there  is  not  one  single  case,  either 
in  the  English  or  our  own  books  (unless  Jack- 
son v.  Woolsey  bean  exception),  which  does  not 
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support  the  general  rule,  as  I  have  above  stated 
it  to  be. 

But  it  is  said  it  may  be  very  injurious  to  an 
infant,  if  the  guardian  be,  in  no  case,  allowed 
to  purchase  and  hold  the  property  of  his  ward. 
The  law,  however,  has  provided  against  this 
inconvenience.  A  trustee  or  guardian  may 
make  a  special  application  to  the  Court  of  Chan- 
cery, stating  why  it  would  be  to  the  interest  of 
his  ward  to  permit  him  to  purchase,  or  to  per- 
mit him  to  hold  property  which  he  has  pur- 
chased. His  statement  must  be  judicially  in- 
vestigated ;  and,  under  a  decree  founded  up- 
on this  investigation,  *permitting  the  [*381 
guardian  to  purchase  or  to  hold,  no  doubt,  he 
may  acquire  an  unimpeachable  title.  This  is 
very  different  from  allowing  a  guardian  to  pur- 
chase in  virtue  of  an  order  and  confirmation 
under  our  Partition  Act,  where  there  is  no  in- 
vestigation as  to  the  interest  of  the  ward  ; 
where  no  intimation  is  given  to  the  court,  that 
the  guardian  and  purchaser  are  the  same  per- 
son, and  where,  ninety-nine  times  out  of  a  hun- 
dred, they  would  have  no  knowledge  of  this 
fact. 

As  has  been  said,  the  ward  may  confirm  the 
sale,  or  lose  the  right  to  question  it,  if  there  be 
no  objection  made  to  it  in  a  reasonable  time. 
I  will  not  stop  to  inquire  whether  there  was 
any  acquiesence  of  the  ward  in  this  case.  The 
moment  she  came  of  age,  she  complained  of 
the  injustice  of  her  guardian's  proceedings  ; 
and  it  would  be  cruel  to  construe  her  accep- 
tance of  the  mortgage  from  Mattison,  the  only 
fragment  of  her  patrimony  which  remained, 
as  a  confirmation  of  her  guardian's  purchase. 

If,  then,  the  guardian  was  now  the  party  in 
interest  before  us,  and  he  alone  was  to  be  af- 
fected by  our  decision,  I  hope  we  should  not 
hesitate,  for  a  moment,  to  say  that  his  title 
against  the  claim  of  his  ward  was  good  for 
nothing.  I  hope  we  shall  adhere,  with  unre- 
lenting severity,  to  the  rule  that  a  guardian 
cannot  acquire,  by  purchase  (unless  by  the 
means  I  have  before  mentioned),  an  indefeasi- 
ble title  to  property,  the  care  of  which  is*  the 
purpose  of  his  office. 

But  the  appellants  contend  that  they  are  pur- 
chasers ;  that  is  to  say,  that  as  to  the  mortgage 
given  by  Erwin  to  Wood  and  Wardell,  they 
hold  that  mortgage  as  their  assignees.  If  they 
are  purchasers,  they  can  be  in  no  better  situa- 
tion than  Erwin  himself  would  be,  unless  they 
establish,  in  a  legal  manner,  that  Wood  and 
Wardell  had  no  notice,  when  they  took  the 
mortgage  from  Erwin,  that  he  derived  his  title 
under  the  sale  in  the  partition  suit  in  which 
he  appeared  as  guardian  of  the  respondent.  If 
Wood  and  Wardell  had  notice  in  any  way 
that  this  was  the  title  of  Erwin,  then  they 
knew,  as  was  said  in  the  case  *of  Camp-  [*382 
bell  v.  Walker,  that  he  took  the  property  sub- 
ject to  the  equity,  to  have  the  purchase  set 
aside.  Then  we  are  to  decide,  whether  Wood 
and  Wardell  are  not,  according  to  rules  which 
govern  in  a  court  of  equity,  to  be  considered 
as  having  had  notice  when  they  took  the  mort- 
gage from  Erwin,  that  he  was  mortgaging  to 
them  property  which  had  been  his  ward's.  To 
determine  this  question,  we  are  to  look  to  the 
pleadings  only,  and  to  inquire  whether  the  ap- 
pellants have,  in  their  answer,  set  up  that 
Wood  and  Wardell  had  no  such  notice.  If 
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they  have  not  made  this  allegation,  they  can- 
not supply  this  defect  in  their  title  by  testi- 
mony. If  a  person  takes  a  grant  or  convey- 
ance from  one  having,  himself,  a  bad  or  de- 
fective title,  the  title  is  also,  prima  facie,  bad 
or  defective,  in  the  hands  of  the  grantee.  If 
it  be  not  so  on  account  of  his  being  an  inno 
cent  b&nafide  purchaser  without  notice,  it  is  for 
him,  or  those  claiming  under  him,  to  maintain 
that  he  was  such  purchaser  without  notice; 
and  if  he,  or  those  claiming  under  him,  do  not 
do  so,  witnesses  shall  not  be  permitted  to  do  it 
for  them. 

If  it  be  said  that  the  appellants  might  not 
know  whether  Wood  and  Wardell  had  notice 
or  not,  they  might,  notwithstanding,  set  up  by 
plea,  if  not  by  answer,  want  of  notice  as  the 
ground  of  defense.  They  might,  at  least,  have 
stated,  unequivocally,  that  they  did  not  know 
that  Wood  and  Wardell  had  this  notice.  But 
intsead  of  this,  they  say  in  their  answer,  "that, 
whether  or  not  Wood  and  Wardell,  at  the  time 
they  received  the  mortgage  from  Erwin,  had 
notice  of  all  the  charges,  circumstances  and 
allegations  contained  in  the  said  bill  of  com- 
plaint, they  cannot  set  forth  from  knowledge 
or  information."  "  If  a  purchaser,"  says  Chan- 
cellor Kent,  in  the  case  of  Denning  v.  Smith,  3 
Johns.,  Ch.  345,  "wishes  to  rest  his  claim  on 
the  fact,  he  must  deny  notice,  although  it  be 
not  charged  in  the  bill.  He  must  deny  every 
circumstance  from  which  notice  could  be  in- 
ferred." Why  must  he  do  this?  Because  want 
of  notice  is  an  essential  part  of  the  purchaser's 
title,  and  unless  he,  or  those  claiming  under 
him,  aver  that  he  had  not  notice,  the  title  is 
383*]  defective.  To  *omit  such  an  averment, 
is  as  fatal  as  if  the  party  had  omitted  to  aver 
any  other  fact  (as  the  death  of  an  ancestor,  for 
example)  essential  to  a  perfect  title. 

This  being  my  opinion  on  this  point,  it  is 
unnecessary  to  examine  the  testimony  as  to 
Wood  and  Wardell,  being  informed,  when 
they  took  the  mortgage  from  Erwin,  that  his 
title  to  the  mortgaged  premises  came  from  his 
ward.  Mr.  Wood's  testimony  on  this  point,  I 
think,  is  quite  equivocal.  He  denies  that 
Wood  and  Wardell  had  knowledge  that  Erwin 
had  purchased  under  the  partition  sale.  But 
he  does  not  say  that  they  had  no  information 
on  this  subject.  He  adopts,  as  to  this  point,  a 
circumlocution,  which  leaves  us  in  much  doubt 
as  to  what  we  are  to  understand  from  his  tes- 
timony. "  Neither  he  nor  Wardell,"  he  says, 
"were  informed  of  the  manner,  or  from  whence 
Erwin  had  acquired  possession  of  the  land,  nor 
by  what  conveyance,  or  by  what  authority  he 
claimed  title  to  the  same."  But  then  immedi- 
ately follows  a  part  of  the  testimony  of  Wood, 
which  is  calculated  to  create  some  doubts 
whether  he  means  to  deny  that  he  had  any  in- 
formation when  he  took  the  mortgage  from 
Erwin,  that  Erwin  was  mortgaging  property 
which  had  belonged  to  his  ward.  Wood  says, 
"  that  at  about  the  time  of  giving  the  mort- 
gage, Erwin  stated  that  he  was  guardian  to 
some  children  ;  but  he  (Wood)  did  not  recol- 
lect that  the  respondent's  name  was  men- 
tioned." Then  comes  this  very  qualifying  part 
of  Wood's  testimony,  to  wit :  "  that  he  had 
but  a  faint  recollection  of  the  conversation  that 
passed  between  him  and  Erwin  on  the  subject." 

I  have  referred  to  this  part  of  the  testimony, 
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because  I  think  it  illustrates  the  good  sense  of 
the  rule,  that  a  party  who  means  to  rely  on 
want  of  notice,  either  to  himself  or  to  any 
other,  must  himself  aver  that  there  was  no  no- 
tice ;  or,  at  least,  state,  that  according  to  his 
knowledge,  information  and  belief,  there  was 
none.  I  think  this  case  exemplifies  the  pro- 
priety of  not  leaving  the  question  to  be  decided 
by  testimony,  independently  of  any  allegation 
of  the  party  himself.  Considering  the  relation- 
ship of  the  appellants  to  Erwin,  and  the  iu- 
timate  connection  of  some  *of  them  [*384 
with  him,  how  satisfactory  would  have  been  a 
declaration  from  them  on  oath,  that  they  had 
no  information  or  belief,  that  when  Wood  and 
Wardell  took  the  mortgage  in  question  they 
were  informed  that  Erwm  was  mortgaging  to 
them,  property  which  had  been  his  ward's. 

For  these  reasons,  I  think  we  must  consider 
ttyat  Wood  and  Wardell  had  notice  of  the  nat- 
ure of  Erwin's  title.  As  to  the  appellants,  if 
that  be  of  any  importance,  they  unequivocally 
admit  the  fullest  notice  to  themselves  when 
they  took  the  assignment.  Though  this  may 
not  affect  the  law  of  the  case,  yet  when  we  add 
to  this  admission,  that  it  appears  they  also 
knew  that  Erwin  was  old  and  poor,  and  un- 
able to  make  his  ward  recompense  for  the  in- 
heritance of  which  he  was  despoiling  her,  and 
that  the  sale  to  Erwin  was  for  greatly  less  than 
the  property  was  worth,  there  must  be  less  re- 
luctance in  giving  a  decision  which  will  de- 
feat the  claim  of  the  appellants. 

I  shall  not  extend  the  reasons  for  the  opin- 
ion I  shall  give  in  this  case,  by  any  observa- 
tions as  to  the  mortgage  to  Gallatian.  The 
principles  which  I  have  adopted  as  the  mort- 
gage of  Wood  and  Wardell,  apply  to  the  other. 

Whether  the  appellants,  having  taken  their 
security  for  a  precedent  debt,  and  whether,  as 
assignees  of  a  mortgage,  they  can  be  consid- 
ered as  purchasers,  are  questions  which  I  do 
not  think  it  necessary  to  discuss. 

Nor  do  I  at  all  enter  into  the  inquiry, whether 
there  be  proof  that  there  was  fraud  in  conduct- 
ing the  proceedings  in  partition.  Consistently 
with  my  opinion,  it  may  be  assumed,  that  there 
was  the  utmost  good  faith  in  all  the  parties  to 
that  suit.  I  wish  to  establish  as  a  principle,  and 
mean  to  dp  it,  so  far  as  my  opinion  can  estab- 
lish anything,  that  if  a  guardian  purchases  the 
estate  of  his  ward,  without  the  special  permis- 
sion of  a  court,  the  sale  may  be  set  aside  while 
the  property  is  in  the  hands  of  the  guardian, 
on  the  application  of  the  ward,  within  a  rea- 
sonable time  ;  and  if  the  guardian  makes  a 
conveyance  to  another  person,  the  property 
may  be  claimed  by  the  ward  in  the  hands  of 
such  person,  unless  the  holder  places  himself 
in  such  *a  situation  as  that  a  court  of  [*385 
equity  may  consider  him  a  bona  fide  purchaser 
without  notice. 

The  only  matter  that  this  co\irt  can  decide 
on  these  original  and  cross  bills  is,  whether  the 
appellants  are  entitled  to  foreclose  the  mort- 
gage to  Wood  and  Wardell.  and  the  mortgage 
to  Gallatian,  according  to  the  prayer  of  the 
original  bill.  We  can  say  nothing  as  to  the 
shares  of  Margaret  and  John  Cunningham,  be- 
cause they  are  not  parties  to  the  record.  Nor 
can  we  say  anything  as  to  the  new  title  set  up 
by  John  Erwin  and  Abraham  Wood, in  their  an- 
swers to  the  cross  bill,  under  deeds  to  them 
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from  William  Erwin,  in  1818.  Neither  was  it 
in  the  power  of  the  court  below,  nor  is  it  now 
in  our  power  to  say  to  what  relief  the  respond- 
ent is  entitled.  All  we  can  do  is,  to  decide 
whether  the  bill  which  brought  her  into  court 
shall  be  dismissed  or  not.  My  opinion  is  that 
it  ought  to  be  so. 

I  concur  with  the  C/iancellor  in  his  decree 
as  to  costs,  and  am  also  of  opinion  that  the  ap- 
pellants must  pay  the  costs  of  the  appeal. 

On  the  above  opinions  being  delivered,  the 
Court  voted  unanimously  for  affirmance,  but 
they  declined  embodying  in  the  decree  the 
grounds  upon  which  they  were  for  affirmance, 
though  this  was  moved. 

Whereupon,  it  was  ordered,  adjudged  and 
decreed  that  the  decree  of  the  Court  of  Chan- 
cery, against  which  the  appeal  was  brought,  be 
in  all  things  affirmed  ;  and  that  the  appellants 
pay  to  Catharine  Cunningham  her  costs  in  tlys 
suit,  to  be  taxed,  &c.,  with  the  usual  order 
to  remit,  &c. 

Cited  in— 7  Hill,  24;  2  Edw.,  264;  4  Edw.,  30;  Hoffm., 
163;  3  Sandf.  Ch.,  212;  4  Sandf .  Ch.,  21,  49,  214;  15  N.  Y., 
621 ;  36  N.  Y.,  304  ;  66  N.  Y.,  557 ;  5  Hun,  19 ;  3  Barb., 
509  ;  6  Barb.,  610, 625 ;  20  Barb.,  471 ;  27  Barb.,  496 ;  34 
How.  Pr.,  199;  1  Curt.,  459. 

Affirming— 1  Hopk.,  48 ;  41  Am.  Dec.,  498  (8  Met.. 
196)  10  Mich.,  264. 


386*]  *JOHN  COMSTOCK  -ET  AL.,  Appel- 
lants, 

v. 

CHARLES    W.    APTHORPE   ET   AL.,   Re- 
spondents. 

Belief  in  Equity,  against  Fraudulent  Deeds. 

It  is  a  proper  head  of  equitable  jurisdiction,  to  re- 
lieve against  fraudulent  deeds. 

An  answer  denying  all  knowledge  and  belief  of 
the  alleged  fraud,  is  not  sufficient  whereon  to  dis- 
solve an  injunction  against  ejectments,  prosecuted 
on  such  deed. 

An  injunction  is,  in  such  case,  properly  auxiliary 
to  the  relief  sought ;  as  the  Court  of  Chancery  takes 
the  whole  controversy  into  its  own  hands, to  prevent 
double  litigation,  Tand  give  more  effectual  relief, 
than  can  be  done  at  law. 

It  is  the  practice  of  the  Court  of  Chancery  to  or- 
der deeds  and  other  papers  contested  as  false  and 
fraudulent,  to  be  brought  into  court  for  inspection. 

ON  appeal  from  the  Court  of  Chancery.  For 
the  report  of  the  case  in  the  court  below, 
see  1  Hopk.  Ch.,  143-149. 

SANFORD,  Chancellor,  assigned  his  reasons 
for  the  decision  in  chancery,  as  in  1  Hopk. 
Ch.,  147-149. 

The  cause  was  argued  here  by, 

Mr.  T.  J.  Oakley,  for  the  appellants,  and, 

Mr.  8.  M.  Hopkins,  for  the  respondents. 

WOODWORTH,  J.  and  SAVAGE,  Ch.  J.,  deliv- 
ered opinions,  the  result  of  which  was,  that  the 
injunction  should  have  been  dissolved  by  the 
Court  of  Chancery,  in  which  SUTHERLAND,  J., 
concurred. 

GOLDEN,  Senator,  delivered  an  opinion,  in 
which  he  supported  the  Chancellor's  decision 
throughout. 

On  the  question  being  put,  the  vote  stood  as 
follows  : 

For  affirmance,  Bart,  Burrows,  Colden,  Cra- 
mer, Dudley,  Earll,  Ellsworth,  Gardiner,  Green- 
ly, Keyes,  Lefferts,  Lynde,  Mallory,  M'Michael 
and  Wright,  Senators. 
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For  reversal,  in  respect  to  the  refusal  to  dis- 
solve the  injunction  by  the  Court  of  Chancery: 
Bowman,  Braylon,  Haight,  Mclntyre,  Morgan, 
Redfield,  Wilkeson,  Wooster,  Senators;  and  Sav- 
age, Ch.  J.,  and  Sutherland,  and  Woodworth, 
JJ. 


*HENRY  BRIGGS  ET  AL.,  Appel-  [*387 
lants, 

SYLVANUS  A.  PENNIMAN  ET  AL.,   Re- 
spondents. 

Dissolution  of  Corporation — Statute  —  Suit  in 
Equity  against  Stockholders  for  Contribution 
—  Rights  of  Stockholders — Ratable  Distribu- 
tion— Pleading — Cross  Bill — Matter  in  Avoid- 
ance. 

A  corporation  for  manufacturing  purposes.f  ormed 
under  the  Act  of  Mar.  22,  1811, 1  R.  L.,  245,  having 
ceased  to  act  as  a  manufacturing  Company,  and  be- 
ing without  funds,  and  indebted,  is  dissolved,  with- 
in the  intent  of  the  Act,  so  far  as  to  give  a  remedy 
to  creditors  against  the  individual  stockholders. 

An  election  of  trustees,  made  apparently  for  no 
purpose  but  to  keep  the  Company  in  existence,  will 
not  prevent  such  dissolution. 

It  is  not  ^necessary  that  a  judgment  of  ouster  or 
dissolution  should  have  been  pronounced  in  any 
other  prosecution,  before  a  creditor  can  maintain  a 
suit  against  the  stockholders  under  the  statute. 

The  suit  is  proper  in  equity ;  the  necessary  con- 
tribution constituting  the  case  one  of  equitable 
jurisdiction. 

It  is  no  defense  that  the  creditors  have  paid  in  the 
full  price  of  their  stock.  They  are  liable,  indi- 
vidually, to  pay  as  much  more,  if  necessary  to  dis- 
charge debts  due  at  the  time  of  the  dissolution. 

But  on  a  bill  filed  to  compel  such  payment,  they 
shall  be  allowed  advances  for  the  benefit  of  the 
Company,  beyond  the  value  of  their  stock  respect- 
ively ;  and  this,  whether  such  advances  were  made 
before  or  after  dissolution. 

Where  there  are  several  creditors,  and  the  amount 
of  stock  is  not  sufficient  to  pay  all,  the  distribution 
should  be  ratable  among  them  ;  and  the  stockhold- 
ers may  come  in  as  creditors.  But  such  general 
distribution,  should  be  on  a  cross  bill  by  the  credit- 
ors. Per  Woodworth,  J. 

Where  matter  in  avoidance,  but  not  responsive 
to  any  allegation  in  the  bill,  is  set  up  in  chancery  by 
answer,  to  which  a  general  replication  is  filed,  but 
no  proof  taken,  such  matter  must  be  received  at 
the  hearing  as  untrue,  and  out  of  the  case.  Per 
Woodworth,  J.,  and  Spencer,  Senator. 

Where  the  trustees,  or  other  paper  agents  for  that 
purpose,  neglect  to  call  in  the  debts  due  by  the 
stockholders  of  an  incorporated  Company,  for 
stock,  so  as  to  enable  it  to  pay  its  debts,  a  power  ex- 
ists, independent  of  any  statute  provision,  on  bill 
in  chancery  by  a  creditor,  to  compel  such  agents  to 
enforce  contribution  from  the  stockholders  accord- 
Ing  to  their  subscription.  Per  Spencer,  Senator. 

Whether  mere  insolvency  will  dissolve  a  Corpora- 
tion created  under  the  Statute,  1  R.  L.,  145,  qucere. 
Per  Spencer,  Senator. 

Citations— 19  Johns.,  456  ;  7  Johns.  Ch.,  217 ;  1  R. 
L.,  247 ;  14  Johns.,  63 ;  1  Cas.  Ch.,  204 ;  1  Kyd.  Corp., 
273. 

AN  appeal  from  the  Court  of  Chancery.  July 
U  '  7,  1819,  the  respondents  filed  their  bill 
against  the  appellants,  stating  that  in  1812,div- 
ers  persons  formed  themselves  into  an  incor- 
poration, under  the  Statute  of  Mar.  22,  1811, 
sess.  34,ch.  67,  called  The  Cambridge  Farmers' 
Woolen  Manufactory.  That  they  commenced 
operations,*and  became  indebted  to  the  [*388 
respondents.  That  in  Jan.  1818,  all  the  real  and 
personal  property  of  the  Company  was  sold  on 
execution.  That  the  Corporation  was  dissolved 
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Nov.  1,  1818,  having  expended  all  its  estate.be- 
came  bankrupt,  and  ceased  to  operate,  and 
abandoned  all  intention  to  prosecute  the  ob- 
jects of  the  Corporation.  That  the  appellants 
(18  in  number)  were  then  stockholders  to  vari- 
ous amounts  (stating  how  much  respectively). 

The  answer  substantially  admitted  the  al- 
legations in  the  bill,  except  denying  the  debt 
charged,  and  an  intention  to  abandon  the  ob- 
jects of  the  Corporation;  denying  also,  that  the 
Corporation  had  ceased  to  use  its  powers,  and 
setting  up  an  election  of  trustees  as  late  as  July, 
1818. 

The  appellants  also  severally  answered,  that 
they  had  paid  to  the  Company  the  price  of  their 
respective  shares  ;  and  most  of  them  set  up  ad- 
vances severally  made  by  them  for  the  Com- 
pany, for  which  it  was  indebted  to  them.  One 
of  them  also  claimed  that  the  Company  owed 
him  a  debt  of  $1,500,  besides  what  was  due  for 
advances. 

The  respondents  filed  a  general  replication, 
and  proved  their  demand  as  set  up  in  the  bill. 

Sept.  30,  1 824,  the  Court  of  Chancery  made 
a  decree  declaring  that  the  Company  was 
formed  and  dissolved  as  stated  in  the  bill;  that 
the  debt  charged  was  due  to  the  respondents  ; 
that  the  appellants  were  stockholders  ascharged, 
and  liable  to  discharge  the  <Jebt  to  the  ex- 
tent of  their  respective  shares  of  stock,  or  so 
much  as  might  be  necessary  for  the  discharge. 
The  decree  then  referred  it  to  a  master,  to  as- 
certain and  report  the  amount  of  the  debt,  and 
the  proportions  with  which  each  of  the  appel- 
lants were  chargeable,  deducting  such  amount 
due  from  the  Company, when  dissolved,  as  had 
been  paid  by  any  of  the  appellants  after  the 
dissolution. 

The  appeal  was  from  this  decree. 

The  facts  will  be  found  more  particularly 
noticed  in  some  respects  by  the  opinions  deliv- 
ered in  this  court,  and  by  the  Chancellor  in  the 
court  below. 

389*]  *SANFORD,  Chancellor,  assigned  his 
reasons  for  the  decree,  as  in  S.  C.,  1  Hopk.  Ch., 
301-305. 

Mr.  D.  Gardner,  for  the  appellants.  The 
Company  was  not  dissolved  at  the  time  of  fil- 
ing the  bill.  Insolvency  does  not  necessarily 
import  a  dissolution.  The  appellants  were  orig- 
inally a  corporation.  (Sess.  34,  ch.  67 ;  1  R. 
L.,  245.)  The  4th  section  of  the  Statute,  1  R. 
L.,  246,  provides  expressly  that  the  omission 
to  elect  trustees  at  the  day,  shall  not  work  a 
dissolution. 

But  suppose  the  Corporation  was  dissolved  ; 
this  does  not  render  the  individual  corporators 
liable,  where  they  have.as  in  this  instance.paid 
up  the  price  of  their  shares  in  full.  The  7th 
section,  1  R.  L.,  247,  declares  individuals  lia- 
ble for  corporate  debts  to  the  extent  of  the 
stock  owned  by  them  at  the  time  of  the  dis- 
solution, but  no  farther.  The  object  of  the 
statute  was  to  guard  against  the  defect  of  the 
common  law,  which  would  not  make  them  lia- 
ble to  that  amount,  though  nothing  had  been 
Eaid  by  them  to  the  Company  on  their  shares, 
uch  was  the  view  of  this  clause  taken  by  this 
court  in  Ske  v.  Bloom,  19  Johns., 456.  Thepay- 
ments  made  in  that  case  by  the  stockholders, 
were  allowed  to  diminish  their  liability.  This 
was  expressly  directed  by  the  court,  and  made 
a  part  of  the  final  decree.  (19  Johns.,  474,484, 
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485.)  The  provisions  of  the  late  Act  to  Pre- 
vent Fraudulent  Bankruptcies  in  Corporations, 
sess.  48,  ch.  325,  sees.  2,  8,  evidently  means  to 
confine  the  liability  of  individuals  within  the 
bounds  contended  for.  It  is  a  plain  recogni- 
tion of  the  old  law.  The  object  was  simply  to 
prevent  the  diversion  of  corporate  funds  from 
their  proper  use. 

Again;  the  decree  gives  a  preference  to  the 
respondents  over  all  the  other  creditors.  This 
is  wrong.  Almost  every  stockholder  in  the 
Company  appears  by  the  answer  to  be  a  cred- 
itor, and  the  decree  should  have  provided  for 
his  payment.  There  should  have  been  a  dis- 
tribution of  funds  among  the  various  creditors 
of  this  Company.  The  Chancellor  has  allowed 
for  advances  made  by  the  respondents,  after 
dissolution;  but  we  ask,  where  is*the  [*39O 
difference  in  principle  between  those  made  at 
this  time  and  those  made  before? 

There  has  never  been  an  actual  surrender  of 
the  corporate  privilege  of  the  Company  or  any- 
thing equivalent;  nor  do  they  admit  the  disso- 
lution; nor  has  the  Corporation  been  vacated 
by  scire  facias,  or  writ  of  quo  warranto,  or  any 
process  on  which  the  parties  have  been  heard. 
They  cannot  be  condemned,  unheard,  unless 
they  admit,  as  in  Slee  v.  Bloom,  the  surrender 
charged.  That  case  was  not  one  of  dissolution, 
but  surrender.  (19  Johns.,  474,  per  Spencer, 
Ch.  J.)  The  doctrine  of  the  Chancellor  in  the 
same  case,  as  to  dissolution,  is  left  untouched. 
(5  Johns.  Ch.,  366,  378-381.)  Surrender  im- 
plies consent.  (Co.  Rep.,  Abr.,  299.)  A  dis- 
solution for  nonfeasance  or  misfeasance  must 
always  be  upon  process.  (5  Mass.,  230;  Com. 
Dig.,  Franchises,  G,  1  to  G,  4.) 

The  Company  were  continued,  and  had  the 
means  of  resuming  and  continuing  their  oper- 
ations. For  aught  that  appears,  they  may  do 
so.  Brinckerhoffv.  Brown,  7  Johns.  Ch.,  217. 

The  remedy  of  the  respondents,  if  any,  is  at 
law. 

Mr.  J.  L.  Wendett,  contra.  By  the  sale  of  the 
real  and  personal  property  of  the  Company, 
and  its  utter  bankruptcy,  the  Corporation  be- 
came ipso  facto  dissolved,  and  no  proceeding 
by  scire  facias, or  information  in  the  nature  of  a 
quo  warranto,  was  necessary  to  obtain  a  judicial 
dissolution.  To  sustain  this  position,  it  is  only 
necessary  for  the  court  to  examine  and  apply 
the  case  of  Sleev. Bloom,  19  Johns., 456,decided 
by  this  court,  and  which  will  be  found  every 
way  applicable. 

The  proceeding  by  scire  facias  or  informa- 
tion, is  inapplicable  to  corporations  of  this 
kind.  Whether  they  are  more  or  less  num- 
erous, is  nothing  to  the  public.  So  of  their 
profit  and  loss,  their  solvency  or  bankruptcy. 
It  is  entirely  an  individual  concern.  Private 
persons  have  no  control  over  the  usual  process 
for  dissolving  corporations;  and  if  that  be  nec- 
essary, must  remain  without  redress,  unless  the 
State  will  voluntarily  interpose.  In  all  cases, 
*creditors  must  be  subjected  to  great  [*39 1 
delay  and  hazard.  Scire  facias,  or  information 
in  nature  of  a  quo  warranto,  lies  only  against  a 
legal  existing  corporation;  and  should  it  be 
brought,  the  respondents  might  set  up  their 
actual  dissolution  in  bar.  We  insist  on  a  disso- 
lution as  between  the  Company  and  ourselves, 
for  the  purpose  of  collecting  our  debt.  It  is 
not  necessary  to  inquire  how  this  proceeding 
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may  affect  them  in  regard  to  the  rest  of  the 
world. 

The  words  of  the  statute  are  perfectly  plain, 
as  to  the  extent  of  the  appellants'  liability.  It 
is  the  value  of  the  shares  beyond  what  is  paid 
in.  The  liability  of  stockholders  is  always 
commensurate  with  their  subscription.  This 
is  matter  of  contract,  and  may  be  enforced  as 
such.  The  statute  intended  to  impose  an  in- 
creased liability. 

There  cannot  be  a  doubt  that  the  proper 
remedy  is  in  chancery.  It  is  the  common  case 
of  contribution  between  numerous  parties. 

WOODWORTH,  J.  It  does  not  appe"ar  that  any 
act  has  been  done  by  the  Company  since  their 
election  of  trustees  in  July,  1818;  and  the  first 
question  is,  whether  the  Corporation  is  dis- 
solved, as  regards  creditors. 

The  doctrine  laid  down  in  Slee  v.  Bloom,  19 
Johns.,  456  decides  this  point.  If  a  corpora- 
tion suffer  acts  to  be  done  which  destroy  the 
end  and  object  for  which  it  was  instituted,  it  is 
equivalent  to  a  surrender  of  its  rights.  It  can- 
not be  doubted  that  a  corporation  may  be  dis- 
solved by  such  a  surrender.  This  is  a  stronger 
case,  for  here  the  trustees  do  not  possess  the 
power  to  resuscitate  the  Company  by  a  call  on 
the  stockholders.  Their  shares  are  paid ;  and 
who  would  become  a  new  subscriber  to  an  in- 
solvent Company? 

In  Brintkerhoffv.  Brown,  7  Johns.  Ch.,  217, 
the  Chancellor  observes:  "It  does  not  follow 
that  a  corporation  is  dissolved,  by  the  sale  of 
its  visible  and  tangible  property  for  the  pay- 
ment of  debts,  and  by  the  temporary  suspen- 
sion of  its  business,  so  lone  as  it  has  the  moral 
and  legal  capacity  to  increase  its  subscriptions, 
call  in  more  capital,  and  resume  its  business." 
Testing  the  matter  by  this  rule,  I  do  not  per- 
ceive that  the  Corporation  possess  the  moral 
392*]  and  *legal  capacity  spoken  of.  No  at- 
tempt has  been  made  to  revive  this  Company 
for  several  years.  They  have  no  capital,  nor 
a  prospect  of  obtaining  any.  They  do  not 
even  say  they  hope,  or  expect,  to  resume  oper- 
ations. 

I  am  satisfied  the  event  has  occurred,  when 
the  stockholders  become  liable  to  the  creditors 
of  the  Company. 

The  Statute,  1  R.  L.,  247,  declares,  that  for 
all  debts  due  and  owing  by  the  Company,  at 
the  time  of  its  dissolution,  the  persons  then 
•composing  such  Company  shall  be  individually 
responsible  to  the  extent  of  their  respective 
shares  or  stock,  and  no  further.  At  the  time 
of  dissolution,  this  Company  was  indebted  to 
the  respondents,  and  the  appellants  became  in- 
dividually responsible  in  the  words  of  the  Act. 
Every  stockholder  in  a  company  of  this  de- 
scription, incurs  the  risk  of  not  only  losing  the 
amount  of  stock  subscribed,  but  is  also  liable 
for  an  equal  sum,  provided  the  debts  due  and 
owing  at  the  time  of  dissolution,  are  of  such 
magnitude  as  to  require  it. 

If  the  stockholders  are  also  creditors,  it  pre- 
sents another  question  which  does  not  appear 
to  have  been  considered  by  the  Chancellor.  The 
question  then  is,  whether  a  stockholder,  who, 
in  addition  to  full  payment  for  his  stock,  has 
made  advances,  and  thereby  become  a  creditor 
of  the  Company,  can  be  compelled  to  pay  the 
same  sum  to  another  creditor  who  prosecutes 
•  (should  so  much  be  necessary  to  satisfy  him), 
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without  any  allowance  or  deduction  for  the 
stockholder's  individual  debt. 

I  entertain  no  doubt,  that  by  a  just  construc- 
tion of  the  Act,  where  there  are  several  cred- 
itors, the  f  undjinade  liable  for  debts,  if  insuffi- 
cient to  discharge  the  whole,  should  be  distrib- 
uted ratably;  and  the  principle  that  equality 
is  equity,  should  be  applied  to  such  a  case. 
This  conclusion,  I  apprehend,  would  corre- 
spond with  the  spirit  and  intent  of  the  Act.  It 
appears  to  me,  that  a  stockholder,  who  is  also 
a  creditor,  stands  on  the  same  ground,  and  is 
entitled  to  claim  under  the  Act,  equally  as  a 
creditor  who  is  not  a  stockholder.  In  the  case 
before  us,  it  does  not  appear  that  there  are  any 
creditors  not  stockholders,  excepting  the  re- 
spondents. *The  answer  alleges  that  f*393 
several  of  the  appellants  are  also  creditors  to  a 
considerable  amount,  stating  in  each  case  the 
sums  due  to  them  respectively,  on  account  of 
advances  made  and  responsibilities  incurred 
for  the  Company.  If  these  allegations  are  to 
be  considered  as  evidence,  I  think  the  Chancel- 
lor's decision  should  be  considerably  modified, 
so  as  to  allow  the  respondents  to  recover  such 
proportion  only  of  their  debt,  as  they  shall  ap- 
pear entitled  to,  on  a  distribution  of  the  fund 
ratably  among  all  the  creditors.  As  the  plead- 
ings are  framed  in  this  cause,  although  the 
court  may  settle  the  principle  that  is  to  govern, 
they  cannot  carry  it  into  effect,  so  far  as  the 
appellants,  who  are  stockholders  and  creditors, 
are  concerned*.  The  cause  is  not  placed  in  such 
a  state  that  a  court  of  equity  can  award  to  the 
stockholders  who  are  creditors,  the  several  pro- 
portions of  the  fund,  as  against  each  other,  to 
which  they  may  be  entitled.  The  answer  mere- 
ly states  the  fact  that  they  are  creditors  to  a  cer- 
tain amount.  This,  if  evidence,  is  sufficient 
to  enable  the  court  to  decide  on  the  extent 
of  the  respondents  recovery,  but  does  not  lay 
the  foundation  for  a  decree,  that  the  appellants 
who  are  creditors  may  recover  the  residue  of 
the  fund.  In  order  to  bring  the  whole  case 
before  the  court,  and  make  a  final  disposition 
among  all  the  parties  entitled,  I  apprehend  it 
would  be  necessary  for  the  appellants  to  have 
filed  a  cross  bill,  setting  out  their  claim  to  the 
residue  of  the  fund;  and  then,  if  the  principle 
of  distribution  equally  among  all  had  been  ad- 
judged correct,  the  court  would  decree  to  each 
and  every  creditor,  his  ratable  proportion. 

There  appears  to  be,  however,  an  insuper- 
able barrier  in  the  appellant's  way,  to  resist- 
ing the  claim  of  the  respondents  for  their  whole 
debt.  The  facts  upon  which  that  resistance 
must  rest,  are  not  supported  by  proof.  The 
cause  was  put  at  issue,  but  no  witnesses  were 
examined  by  the  appellants.  The  answer  al- 
leging that  certain  of  the  appellants  were  cred- 
itors, is  not  evideace;  so  that  the  fact  is  not  be- 
fore the  court.  This  allegation  in  the  answer 
is  not  responsive  to  any  part  of  the  bill,  and  un- 
less it  be  so,  there  is  no  evidence  of  a  single 
creditor  other  than  the  respondents.  The  whole 
*of  the  statement  in  the  answer,  rela-  [*394 
live  to  the  appellants  being  also  creditors,  and 
the  specification  of  the  sums  due  to  them,  is 
stated  by  the  case  to  be  in  reply  to  an  interrog- 
atory, requiring  them  to  state  whether  or  not, 
Nov.  1,  1818,  the  Corporation  had  lost  or  ex- 
pended all  its  estate,  property  and  effects,  of 
everv  name  and  nature,  and  were  then  entirely 
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bankrupt.  In  a  previous  part  of  the  answer, 
the  appellants  admitted  that  all  the  real  and 
personal  property  of  the  Company  had  been 
sold,  and  that  they  knew  of  no  other  property 
or  effects,  excepting  two  demands  against  per- 
sons who  were  bankrupts.  It  will  be  seen, that 
the  question  put  had  been  already  substanti- 
ally answered;  but  whether  so  or  not,  the  ques- 
tion whether  the  Company  was  insolvent,  had 
no  connection  with  the  question  whether  the 
stockholders,  or  some  of  them,  were  among  the 
number  of  creditors.  The  answer,  therefore, 
sets  up  distinct  matters,  not  alleged  in  or  in- 
quired of,  by  the  bill;  and  if  material, ought  to 
be  proved. 

I, therefore,  consider  the  cause  between  these 
parties  as  though  no  suggestion  had  been  made 
that  the  appellants  were  creditors. 

It  is  with  regret  that  I  arrive  at  this  conclu- 
sion, presuming,  as  I  do,  that  the  claims  by  the 
appellants  were  susceptible  of  proof.  If  prov- 
en, the  effect  would  be  to  allow  the  respondents 
a  pro  rata  distribution  only,  which,  according 
to  the  view  I  have  taken,  is  all  they  are  enti- 
tled to  claim.  But  the  answer  not  being  evi- 
dence in  this  respect,  there  is  nothing  before 
us  to  show  that  there  are  other  creditors  beside 
the  respondents.  If  not,  they  are  entitled  to 
be  fully  paid,  if  the  amount  of  stock  be  suffi- 
cient. 

The  result  of  my  opinion  is,-  that  the  decree 
of  the  Chancellor  be  affirmed. 

SPENCER,  Senator.  On  the  first  point  made 
by  the  counsel  for  the  appellants,  that  the  Com- 
pany was  not  dissolved  at  the  time  of  filing  the 
bill,  viz. :  July  7, 1819,  it  has  been  argued  as  if 
the  cause  had  been  brought  to  a  hearing  on 
395*]  *bill  and  answer,  and  as  if  all  the  alle- 
gations of  the  answer  were  to  be  deemed  true. 
But,  in  fact,  there  was  a  general  replication  to 
the  answer,  which  put  it  in  issue  ;  and  accord- 
ing to  the  case  of  Simsoiiv.  Hart,  14  Johns., 
63,  in  this  court,  "matters  set  up  in  the  answer 
by  way  of  avoidance, and  not  necessarily  drawn 
forth  by  the  bill,  must,  after  a  general  replica- 
tion, be  proved,  or  the  defendant  cannot  avail 
himself  of  them."  We  are  furnished  with  no 
proof  in  the  case,  and  the  facts  upon  which  the 
appellants  rely  to  show  that  the  Company  was 
not  dissolved,  such  as  the  election  of  trustees 
in  July,  1818,  are  not  before  us. 

The  case  of  Brinckertioff\.  Brown,  7  Johns. 
Ch.,  217,  certainly  does  warrant  the  argument, 
that  so  long  as  the  stockholders  elected  trust- 
ees, and  manifested  a  design  bona  fide  to  con- 
tinue the  Company,  it  should  not  be  deemed 
dissolved  by  a  surrender:  and  that  case  is  clear- 
ly distinguishable  from  Slee  v.  Bloom,  in  which 
the  defendants  admitted  the  Company  was  dis- 
solved, and  abandoned  it.  I  should  hesitate  in 
going  the  length  the  Chancellor  appears  dis- 
posed to  go,  in  his  opinion  in  this  cause,  that 
mere  insolvency  and  inability  to  continue, 
should  be  deemed  a  surrender.  In  Brincker- 
hoff  v.  Brown,  the  answer  was  admitted,  be- 
cause Jhere  was  no  replication  filed,  and  it 
showed  there  was  not  a  dissolution.  But 
though  the  answer  is  denied  in  this  cause,  yet 
there  is  sufficient  matter  admitted  by  it  to  show 
a  dissolution,  if  it  be  considered  without  refer- 
ence to  the  facts  averred,  but  not  proved. 
There  is,  therefore,  no  ground  furnished  for 
reversing  the  decree  on  that  point. 
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On  the  second  point,  that  the  individual  cor- 
porators are  not  liable  beyond  the  amount  al- 
ready paid  in  by  them  to  the  Company,  even  if 
it  be  deemed  dissolved,  it  cannot  be  necessary 
to  spend  much  time.  The  stock  subscribed  and 
agreed  to  be  paid  into  the  Company,  became 
corporate  property  and, when  paid  in,  might  be 
reached  by  ordinary  proceedings ;  and  If  not 
paid  in,  a  court  of  equity  would  compel  the 
trustees  to  collect  and  apply  it  to  the  payment 
*of  debts.  Salmon  v.  Hamoorough  Cb.,[*3i)O 
1  Cai.  Ch.,  204;  8.  C.,  1  Kyd.,  on  Corp.,  273. 
The  same  principle  was  acted  upon  in  the  case 
of  Slee  v.  'Bloom,  in  which  the  stockholders 
were  required,  in  the  first,  instance,  to  pay  up 
the  amount  of  their  subscriptions,  for  the  bene- 
fit of  the  creditors.  This  being  corporate  prop- 
erty, is  a  fund  for  the  benefit  of  creditors,  ex- 
isting entirely  independent  of  any  statutory 
provision.  Then  comes  the  Act,  1  R.  L.,  247, 
which  declares,  that  in  the  event  of  a  dissolu- 
tion, the  stockholders  at  the  time  "  shall  be  li- 
able to  the  extent  of  their  respective  shares  of 
stock  held  in  such  company,  and  no  further." 
Surely,  the  Legislature  did  not  mean  to  declare 
that  the  stockholders  should  be  liable,  as  they 
had  already  agreed  to  be  liable,  and  as  they 
were  liable  at  common  law.  Something  more  • 
was  intended ;  and  it  is,  to  my  mind.very  clear- 
ly expressed  that  the  extent  of  the  stock  held 
by  them  should  be  the  measure  of  their  indi- 
vidual liability  to  creditors.  The  statute  does 
not  refer  to  them  in  their  corporate  capacity, 
but  as  individual  stockholders;  and  it  declares 
their  liability,without  reference  to  the  amount 
they  may  have  paid  in  on  their  stock. 

On  the  point,  that  judgment  of  ouster,  or 
some  judgment  directly  against  the  Corpora- 
tion, should  be  pronounced  before  it  should 
be  deemed  dissolved,  I  entirely  concur  in  the 
opinion  of  the  Chancellor,  and  should  only 
weaken  the  ground  by  attempting  to  add  to  his 
reasons.  And  on  the  point,  that  the  remedy  is 
at  law,  I  also  think  the  Chancellor's  answer  con- 
clusive, that  the  very  principle  of  contribution 
by  different  and  numerous  parties  gives  equity 
jurisdiction. 

Another  point  has  been  incidentally  urged  in 
argument,  that  many  of  the  appellants  are- 
themselves  creditors,  and  are  equally  entitled 
with  the  respondents  to  be  paid.  The  decree 
directs  the  master  to  deduct  from  the  amounts 
to  be  paid  by  the  appellants  respectively,  such 
sums  as  they  paid  for  the  debts  of  the  Com- 
pany, since  its  dissolution.  I  confess  I  can  see 
no  reason  why  the  credit  for  sums  advanced 
by  the  appellants,  should  be  restricted  to  a 

¥3riod  since  the  dissolution  of  the  Company, 
he  members  of  *the  Company  might  [*397 
bona  fide  advance  money,as  they  allege  they  have 
done,  to  carry  on  the  business  of  the  Corpora- 
tion, and  they  are  equally  entitled  with  any 
other  creditors,  to  be  indemnified  from  the 
funds  of  the  Company,  or  from  the  individual, 
liability  of  the  stockholders.  As  the  respond- 
ents have  not  obtained  any  judgment  on  exe- 
cution at  law,  they  have  not  acquired  any  pri- 
ority to  other  creditors.  Those  appellants  who 
have  made  advances,  are  clearly  entitled  to  have 
those  advances  considered  as  payments,  on  ac- 
count of  their  individual  liability,  until  the 
other  stockholders  have  paid  equivalent  sums; 
or  what  would  amount  to  the  same  thing, their 
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advances  may  be  consolidated  with  that  of  the 
respondents,  to  ascertain  the  amount  to  be  ap- 
portioned among  the  stockholders.  Although 
in  this  respect  the  decree  is  objectionable,  yet 
as  it  is  merely  interlocutory,  and  a  final  decree 
must  be  had  on  the  coming  in  of  the  master's 
report,  an  opportunity  will  then  be  given  to 
correct  it.  It  does  not,  in  itself,  afford  ground 
for  a  reversal  of  the  whole  decree. 

lam  of  opinion,  therefore,  that  the  decree  of 
the  Court  of  Chancery  be  affirmed. 

The  Court  unanimously  directed  the  follow- 
ing decree,  which  was  entered : 

"  This  cause  having  been  heard,  &c.,  it  is 
ordered,  adjudged  and  decreed  that  the  decree 
of  the  Court  of  Chancery  be,  in  all  things  af- 
firmed, excepting  that  part  thereof  which  di- 
rects the  master  as  to  the  allowances  to  be  made 
to  the  defendants  below,  for  payments  made 
by  them  since  the  dissolution  of  the  Company; 
and  that  the  said  decree  be  affirmed  without 
prejudice  to  the  appellants,  to  claim  hereafter 
payment  for  any  advances  made  by  them  at 
any  time,  for  the  Company  ;  and  that  the  ap- 
pellants pay  the  respondents  their  costs  to  be 
taxed ;  and  that  the  proceedings  be  remitted  to 
the  Court  of  Chancery,  &c." 

Modifying— Hopk.,  300. 

Cited  in— 8  Wend.,  656 ;  24  Wend.,  479 ;  4  Edw.,  128; 
Hoffm.,  189;  2  Sandf.  Ch.,  270;  4  Sandf.  Ch.,  562;  17  N. 
Y.,  96,  99,  461;  18  N.  Y.,211;  27  N.  Y.,  397;  50  N.  Y.,  571; 
72  N.  Y.,  105 ;  1  Lans.,  384;  12  Hun,r266 ;  4  Barb.,  119, 
390, 393 ;  17  Barb.,  131,  574 ;  39  Barb.,  120 ;  61  Barb.,  15 ; 
50  How.  Pr.,  344 ;  8  Abb.  Pr.,  209 ;  11  Abb.  Pr.,  279 ;  4 
Sandf.,  92 ;  43  Super.,  494  ;  6  Daly,  17;  8  Daly.  68;  6  W. 
Dig.,  494 ;  13  Bank.  Reg.,  230 ;  6  Blatchf .,  222 ;  2  Dill., 
106 ;  1  Bias.,  86 ;  3  Wood.  &  M.,  271. 


398*]  *THE  PRESIDENT,  DIRECTORS 
AND  COMPANY  OF  THE  BANK  OF 
UTICA,  Plaintiffs  in  Error, 

v. 
PHILIP  WAGER,  Defendant  in  Error. 

THE  SAME, 

SYLVANUS     SMALLEY    AND    PARDON 
BARNARD. 

1.  Usury — Note  for  90  Days,  Discounted  in  Ad- 
vance for  one  Fourth  of  a  Tear,  Usurious. 
2.  Right  of  Lieutenant-Governor  to  Vote,  &c., 
in  Court  of  Errors. 

To  take  interest  in  advance,  upon  discounting  a 
ninety  day  note,  made  to  be  discounted,  the  interest 
being  calculated  at  one  fourth  of  a  year  for  the 
ninety  days  is  usurious,  and  the  note,  therefore, 
void. 

Whether  the  Lieutenant-Governor  has  the  same 
right  to  deliver  his  opinion,  and  vote  in  the  Court  of 
Errors,  as  a  Senator,  qucere. 

Citation— 1R.L.,  135. 

AN  ERROR  from  the  Supreme  Court.  The 
\J  errors  relied  upon  were  confained  in  special 
verdicts,  framed  pursuant  to  stipulation,  from 
cases,  the  contents  of  which,  with  the  argu- 
ments of  counsel  and  the  grounds  taken  by  the 
court  below,  will  be  found  fully  stated  in  the 
report  of  these  causes  in  the  court  below.  (2 
Cow.,  712-769,  and  770-780.) 


NOTE. — Usury. 

See,  generally,  Powell  v.  Waters,  post,  p.  669,  note, 
and  other  notes  there  cited. 
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The  reasons  assigned  by  the  Supreme  Court, 
in  support  of  the  decision  below,  are  the  same 
as  in  2  Cow.,  762-769,  and  777-780. 

The  causes  were  argued  here  by, 

Messrs.  B.  F.  Butler  and  J".  Platt,  for  the 
plaintiffs  in  error,  and, 

Messrs.  J.  A.  Spencer  and  E.  Griffin,  for  the- 
defendants  in  error. 

JONES,  Chancellor,  and  GOLDEN  and  CRARY, 
Senators,  delivered  opinions  in  favor  of  affirm- 
ing the  decision  of  the  court  below. 

XALLMADGE,  President,  and  SPENCER  and 
VIELE,  Senators,  delivered  opinions  in  favor  of 
reversal. 

The  opinions  delivered,  proceeded  upon  dif- 
ferent views  ;  and  neither  was  adopted  as  con- 
taining the  ground  upon  which  the  court  put 
their  decision,  the  vote  being  on  the  question  of 
affirmance  or  reversal  generally.  I  have,  there- 
fore, put  down,  in  the  marginal  note  the  point 
which  *appears  to  me  necessarily  in-  [*399 
volved  in  the  decision  ;  that  is  to  say,  a  line 
of  discount  beyond  which  the  banks  cannot 
go  without  being  guilty  of  usury. 

After  opinions  were  delivered  by  different 
members  of  the  court  as  above  mentioned,  on 
the  clerk  proceeding  to  call  for  the  votes  of 
members  upon  the  general  question  of  affirm- 
ance or  reversal, 

TALLMADGE,  President,  claimed  the  right  to 
be  called,  and  to  vote  with  the  other  members 
of  the  court. 

JONES,  Chancellor,  said  that,  as  this  was  con- 
trary to  all  former  practice,  the  vote  should  not 
be  received  without  the  express  sanction  of  the 
court. 

The  President  addressed  the  court  in  favor  of 
the  claim,  which  he  put  distinctly  before  them;  " 
that  it  was  "  the  right  and  duty  of  the  Presi- 
dent of  the  Senate,  as  a  member  of  this  court, 
to  give  opinions  and  vote  on  questions  as  they 
arise."  He  said  : 

I  have  hitherto  forebprne,  from  delicacy,  to 
claim  or  to  exercise  this  right,  as  incident  to 
the  President  of  the  Senate,  because  of  the  usage 
in  compliance  with  the  llth  section  of  the  Act, 
1  R.  L.,  135,  which  says  :  "  that  all  questions 
arising  upon  writs  of  error  and  appeals  in  the 
said  Court  for  the  Trial  of  Impeachments  and 
the  Correction  of  Errors  shall  be  determined  by 
a  majority  of  the  members  present  ;  and  if  such 
members  be  equally  divided  in  opinion,  the 
President  of  the  Senate  shall  have  a  casting  vote 
in  the  decision,  but  shall  not  vote  in  any  other 
case. " 

The  7th  section  of  the  3d  article  of  the  Con- 
stitution says:  "The  Lieutenant-Governor  shall 
be  President  of  the  Senate,  but  shall  have  only 
a  casting  vote  therein.  " 

The  5th  article  of  the  Constitution  of  this- 
State  says  :  "  The  Court  for  the  Trial  of  Im- 
peachments and  the  Correction  of  Errors  shall 
consist  of  the  President  of  the  Senate,  the  Sen- 
ators, the  Chancellor,  and  Justices  of  the  Su- 
preme Court,  or  the  major  part  of  them.  "  It 
then  provides,  that  when  an  impeachment  is 
prosecuted  against  the  Chancellor  or  Judges, 
they  shall  be  suspended  till  acquittal ;  and  that 
*when  the  appeal  is  from  the  Chancel-  [*4OO 
lor,  he  shall  have  no  final  voice  ;  and  when 
from  the  Judges,  they  shall  not  have  a  voice 
on  affirmance  or  reversal 

These  two  sections  mark  the  difference  :  By 
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the  first,  the  Lieutenant-Governor  is  made  Pres- 
ident of  the  Senate,  with  only  a  casting  vote 
therein  ;  by  the  second,  the  President  of  the 
Senate  is  made  a  member  of  the  court,  without 
restriction  to  a  casting  vote,  which  restrictions 
are  provided,  in  certain  cases,  against  the  Chan- 
Bettor  and  Judges.  The  Lieutenant-Governor 
is  not  a  member  of  the  Senate,  while  the  Pres- 
ident of  the  Senate  is  member  of  the  court. 
The  restriction  in  the  one  case  to  a  casting  vote 
.and  its  oinmission  in  the  other,  demonstrates 
the  meaning  of  the  Constitution.  The  Lieu- 
tenant-Governor forms  no  part  of  a  quorum  in 
the  Senate,  while  in  the  court  to  consist  of  the 
President,  the  Senators,  the  Chancellor,  and 
Justices  of  the  Supreme  Court,  or  a  major  part 
of  them,  the  President  must  be  counted  as  much 
AS  the  Chancellor  or  any  other  member. 

My  predecessors  appearing  to  have  acqui- 
esced in  the  restrictions  of  the  statute,  have 
omitted  to  perform  the  duties  of  a  member,  and 
iave  exercised  only  the  right  of  a  casting  vote. 
But,  I  insist,  the  President  of  the  Senate  holds 
his  place  in  this  court,  is  charged  with  the  full 
•duties  of  a  member,  and  derives  his  authority 
from  the  Constitution,  independent  of,  and 
without  the  power  of  abridgment,  by  legisla- 
tive authority.  The  President  of  this  court 
-ought  to  vote  as  a  member,  in  the  same  manner 
as  the  Chief  Justice  of  the  U.  S.  in  that  court. 

The  same  authority  which  may  limit  the  du- 
ties and  rights  of  the  President  of  the  Senate, 
as  a  member  of  this  constitutional  court,  may 
hereafter,  at  pleasure,  designate  some  other 
•  member,  and  deny  his  general  rights,  or  even 
limit  the  Chancellor,  the  Chief  Justice,  or  mem- 
_bers  of  the  Supreme  Court,  to  eive  opinions, 
"and  to  vote  only  upon  some  confingency. 

At  the  close  of  being  a  member  of  this  court, 
and  when  it  cannot  be  imputed  to  any  improp- 
er desire  to  enlarge  the  powers  of  this  place,  I 
4O1*]  have  felt  it  a  duty,  as  President  of  *the 
Senate,  to  declare  and  exercise,  in  a  single  in- 
stance, the  full  rights  of  a  member,  in  order 
that  the  precedent  of  legislative  authority.limit- 
ing  constitutional  rights  and  duties,  should  no 
longer  remain  uncontradicted;  and  that  I  might 
surrender  this  chair  to  my  successor,  charged 
with  its  proper  responsibilities,  and  unshorn 
of  any  of  its  constitutional  privileges. 

Several  members  expressing  themselves  un- 
prepared at  the  moment  to  decide, 

The  President  said  he  had  offered  the  vote 
with  a  view  to  have  the  question  settled,  but 
would  not  press  it  so  as  to  preclude  a  proper 
degree  of  deliberation.  He,  therefore,  waived 
his  claim  for  the  present,  and  the  vote  was  taken 
as  follows : 

For  affirmance,  Jones,  Chancellor,  Allen,  Bur- 
rows, Hurt,  Colden,  Crary,  Ellsworth,  Hager, 
Hart,  Lake,  Mattory,  McCall,  Mclntyre,  Ogden 
and  Smith,  Senators. 

For  reversal,  Earl,  Gardiner,  Hatght,  Keyes, 
Spencer,  Viele,  W&keson  and  Wright,  Senators. 

GOLDEN,  Senator,  for  the  purpose  of  finally 
settling  the  question  raised  by  the  President, 
submitted  a  resolution  in  favor  of  his  claim, 
which  was  laid  over  for  advisement  to  another 
day,  when  it  was  withdrawn,  after  the  follow- 
ing remarks  by  the  mover : 

GOLDEN,  Senator.  When  the  claim  of  the 
President,  to  vote  on  a  writ  of  error,  first  pre- 
sented this  question,  I  had  in  my  mind  the  new 
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Constitution, and  recollecting  that  it  is  provided 
by  that  instrument,  that  this  court  shall  consist 
of  the  President  of  the  Senate,  the  Senators, 
the  Chancellor  and  Judges  of  the  Supreme 
Court,  I  had  a  strong  impression  that  the  Pres- 
ident had  as  unqualified  a  right  to  vote  as  any 
other  member.  With  that  impression  I  proposed 
the  resol  ution  under  consideration .  I  am  pleased 
that  the  matter  has  not  been  decided  precipi- 
tately, and  that  some  little  time  has  been  al- 
lowed for  consideration  and  Reflection.  [*4O2 
I  now  very  much  doubt  whether  the  President 
has  the  right  which  has  been  claimed,  which  ex- 
tends not  only  to  writs  of  error,  but  to  appeals, 
and  to  all  questions  arising  on  either. 

These  doubts  first  arose  when,  in  the  course 
of  my  reflections  on  the  subject,  I  considered 
the  very  great  inconvenience,  not  to  say  injus- 
tice, which  might,  and  probably  would,  often 
result  from  the  court  being  equally  divided  on 
these  questions.  If  upon  a  question  on  a  writ 
of  error,  this  court,  the  President  voting  with 
the  other  members,  should  be  equally  divided, 
no  judgment  could  be  rendered.  The  record 
would  forever  remain  here;  the  parties  would 
stand  as  they  did  before  the  suit  was  com- 
menced, and  each  would  have  to  sustain  his 
own  costs  and  expenses.  This,  so  far  as  writs 
of  error  are  concerned,  might  be  very  unjust; 
but  much  greater  injustice  might  result  from 
an  equal  division  of  this  court  on  questions  on 
appeals.  Suppose  in  one  of  those  causes  which 
so  frequently  occur  in  a  court  of  equity, to  set- 
tle an  estate,  or  the  complicated  accounts  of  a 
partnership,  there  should  arise  a  difference  of 
opinion  in  this  court,  and  its  members  should 
be  equally  divided  on  only  some  one  point  of 
many  which  might  be*  presented,  the  record 
could  never  be  remitted,  and  the  matter  might 
remain  forever  unsettled.  An  unjust  partner, 
guardian,  executor  or  trustee,  might  be  left  to 
triumph  in  his  wrong. 

These  inconveniences, or  this  injustice,  would 
grow,  not  only  out  of  decisions  on  final  ques- 
tions on  writs  of  error  or  appeals,  but  a  ques- 
tion might  arise  in  the  "progress  of  a  case, 
whether  of  law  or  equity,  which,  if  this  court 
were  equally  divided,  and  should  continue  to 
be  so,  would  prevent  the  cause  from  ever  be- 
ing finally  decided  on  the  merits. 

It  must  be  admitted,  that  if  there  may  be 
such  occurrences  in  this  court,  its  organization 
is  very  imperfect,  and  we  ought  to  hesitate  be- 
fore we  pronounce  that  the  sages  who  estab- 
lished it,  had  so  little  wisdom  as  to  incumber 
it  with  such  constitutional  provisions  as  would 
render  it  inadequate  to  the  administration  of 
justice. 

*Still,  if  the  President  has  a  consti-  [*4O3 
tutional  right  to  vote,  neither  we,  nor  any  oth- 
er power  on  earth,  can  deprive  him  of  it. 

We  cannot  decide  this  question  without  look- 
ing back  to  the  old  Constitution,  and  to  the 
Law  of  1801, concerning  the  Court  for  the  Trial 
of  Impeachments  and  the  Correction  of  Errors. 
It  is  to  be  observed  that  the  old  constitution 
does  not  organize  the  court.  It  declares  that 
such  a  court  shall  be  instituted,  under  the  regu- 
lations which  should  be  established  by  the 
Legislature.  It  then  points  out  of  whom  the 
court  shall  consist  and,  unquestionably,  desig- 
nates the  President  of  the  Senate  as  one.  Very 
soon  after  the  first  organization  of  the  state 
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government,  the  Legislature,  in  pursuance  of 
the  power  given  to  it  to  institute  and  to  regu- 
late the  court,  passed  an  Act,  of  which  the 
Act  of  1801,  entitled  an  Act  Concerning  the 
Court  for  the  Trial  of  Impeachments  and  Cor- 
rection of  Errors,  is  a  transcript.  By  the  last 
section  of  this  Act.it  is  provided  that  the  Presi- 
dent of  the  Senate  shall  have  a  casting  vote 
on  decisions  on  writs  of  error  and  appeals,  but 
that  he  shall  not  vote  in  any  other  case.  Now 
if  this  law  were  not  unconstitutional  under  the 
old  Constitution,  and  is  not  repugnant  to  the 
new  Constitution,  it  is  yet  in  force. 

The  power  to  institute  and  to  regulate  the 
Court  for  the  Trial  of  Impeachments  and  Cor- 
rection of  Errors,  given  by  the  old  Constitu- 
tion to  the  Legislature,  did  give  it,  as  it  appears 
to  me,  authority  so  to  organize  the  court  as 
that  it  might  subserve  the  administration  of 
justice;  and  when  the  great  inconvenience,  to 
say  the  least, which  might  result  from  an  equal- 
ly divided  court,  was  seen.  I  think  the  Legis- 
lature acted  not  only  wisely  but  constitution- 
ally, in  prescribing  regulations  which  would 
obviate  such  great  difficulties. 

The  speaker  of  the  House  of  Assembly  is  de- 
prived of  the  right  of  voting,  and  he  is  no  less 
a  member  of  that  house  than  the  President  of 
the  Senate  is  a  member  of  this  court.  He  can 
only  vote  when  his  vote  will  equalize  the 
House;  whereas,  according  to  the  Law  of  1801, 
the  President  can  only  vote  on  the  decision  of 
4O4*]  writs  of  error  *and  appeals,  when  the 
other  members  of  the  court  are  equally  divided. 
Now,  if  the  Assembly,  which  is  only  one 
branch  of  the  Legislature,  can,  in  virtue  of  the 
power  given  by  the  Constitution  to  each  house 
to  determine  the  rules  of  its  own  proceedings, 
exclude  its  speaker  from  voting,  surely  the 
legislative  body,  in  virtue  of  the  power  which 
was  given  to  it  by  the  former  Constitution,  to 
institute  this  court,  and  to  establish  regulations 
for  it,  might  impose  such  restrictions  on  the 
right  of  the  President  to  vote,  as  were  neces- 
sary to  render  the  court  capable  of  performing 
in  all  cases,  the  functions  for  which  it  was  es- 
tablished. I  think  a  constitutional  provision 
should  never  be  so  construed,  if  it  can  possibly 
be  avoided,  as  to  defeat  what  it  is  obvious  was 
its  object. 

In  reflecting  on  this  subject,  I  could  not  but 
•call  to  mind  the  great  men  by  whom  the  orig- 
inal law  of  which  the  Act  of  1801  is  a  tran 
script,  was  passed,  and  that  that  Act  was  a  con- 
temporaneous exposition  of  the  Constitution, 
made  by  those  exalted  characters  who  were  its 
f  ramers.  It  should  also  be  borne  in  mind,  that 
this  exposition  has  been  sanctioned  by  the  prac- 
tice of  half  a  century,  and  that  in  this  time,  men 
not  less  zealous  of  their  rights  than  we  are, 
whose  talents  and  virtues  deserve  veneration, 
have  filled  the  stations  we  now  occupy. 

Under  the  impression  of  these  considerations, 
I  should  think  it  would  be  an  act  of  great 
temerity,  at  this  day,  to  decide  that  the  Law  of 
1801  was  a  violation  of  the  old  Constitution. 
If  it  were  not,  it  was  in  force  when  the  new 
Constitution  was  passed,  and  was  continued  by 
the  13th  section  of  the  7th  article  of  that  in- 
strument, which  provides  that  such  Acts  of  the 
Legislature  as  were  then  in  force  should  be  and 
continue  the  law  of  the  State,  subject  to  such 
alterations  as  the  Legislature  should  make  con- 
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cerning  the  same.  But  the  same  article  declares 
that  all  such  Acts  and  parts  of  Acts  as  were  re- 
pugnant to  that  Constitution  were  thereby 
abrogated. 

The  question  then  occurs,  is  the  Law  of  1801, 
so  far  as  it  denies  to  the  President  any  other 
than  a  casting  vote,  repugnant  to  the  new  Con- 
stitution ? 

*It  is  to  be  noted,  that  the  new  Con-  [*4O5 
stitution  does  not  establish  this  court.  It  was 
instituted  under  the  old  Constitution,  and  the 
new  Constitution  recognizes  it  as  existing.  The 
1st  section  of  the  5th  article  of  the  new  Con- 
stitution provides:  "  that  the  Court  for  the 
Trial  of  Impeachments  and  Correction  of  Er- 
rors shall  consist  of  the  President  of  the  Sen- 
ate, the  Senators,"  &c.  The  law  which  estab- 
lished the  regulations  of  the  court  was  then  in 
force,  and  it  seems  to  me  that  the  new  Consti- 
tution must  be  considered  as  having  adopted 
the  court  as  it  was  then  regulated.  The  power 
given  to  the  Legislature  by  the  old  Constitu- 
tion, to  institute  and  regulate  the  court,  was 
unnecessary  in  the  new  Constitution,  because 
the  court  was  instituted  and  was  regulated  and, 
therefore,  the  new  Constitution  is  content  with 
expressing  the  will  of  the  Convention,  that  the 
same  persons  of  whom  the  court  consisted  un- 
der the  old  Constitution  shall  continue  to  com- 
pose it  under  the  new. 

These  are  my  present  views  of  the  subject. 
While  I  entertain  them,  I  cannot  vote  for  so 
great  an  innovation  on  the  long  established 
practice  of  the  court,  as  it  would  be  to  consent 
that  the  President  shall  have  an  unqualified 
right  to  vote. 

The  question  is  so  important  that  it  should 
not  be  decided  hastily.  I  had  rather, therefore, 
that  it  should  lay  over  until  there  can  be  due 
time  for  consideration,  which  certainly  the  few 
hours  which  remain  of  our  present  session  will 
not  admit.  With  the  hope  that  the  President 
will  not  think  it  incumbent  on  him  to  urge  at 
this  time  his  claim,  I  ask  leave  to  withdraw 
the  resolution. 

Affirming— 2  Cow.,  712. 

Cited  in— 7  Wend.,  658 ;  4  Hill,  258,  476 :  12  N.  T., 
229,  230  ;  14  N.  Y.,  560:  32  Barb.,  560 ;  34  Barb.,  171 ; 
13  Bank.  Reg.,  230 ;  6  Blatchf .,  222 :  2  Dill.,  106 :  1 
Biss.,  86 ;  3  Wood.  &  M.,  271 ,  31  Am.  Dec.,  107  (9  Gill. 
&  J.,  365);  32  Am.  Dec.,  139  (15  Me.,  125)';  41  Am.  Dec., 
117,  120  (5  Ark.,  595);  55  Wis.,  629;  102  111.,  358;  58 
Mo.,  589. 


*PHILANDER  SEWARD,  Survivor  [*4O6 
of  WILLIAM  SEWARD  and  PHILANDER  SEW- 
ARD, Plaintiff  in  Error, 

v. 

JAMES  JACKSON,  ex  dem.  JOHN  B.  VAN 
WYCK,  Defendant  in  'Error. 

1.  Special  Verdict — Must  Find  Facts,  not  tJie  Evi- 
dence of  Facts — Change  of  a  Case  into  Bill  of 


NOTE.— Fraud  in  fact  and  in  law. 

There  is  no  distinction  between  fraud  in  fact  and 
fraud  in  law.  Presumption  of  fraud  may  be  re- 
butted by  circumstances.  In  addition  to  the  above 
case  of  Seward  v.  Jackson,  see  Jackson  v.  Peck,  4 
Wend.,  300;  Pell  v.  Tredwell,  5  Wend.,  661 ;  Jackson 
v.  Timmerman,  7  Wend.,  436 ;  Cunningham  v.  Free- 
born.  11  Wend.,  241 ;  Wood  v.  Jackson,  8  Wend.,  9 ; 
Savage  v.  Murphey,  34  N.  Y.,  508 ;  Ford  v.  Williams, 
24  N.  Y.,  359 ;  Babcock  v.  Eckler.  24  N.  Y.,  623 ;  Jack- 
son v.  Merrick,  15  Wend.,  588 ;  Edgell  v.  Hart,  9  N. 
Y.,  218 ;  Van  Wyck  v.  Seward,  6  Paige,  62 ;  S.  C.,  18 
Wend.,  375 ;  2  (N.  Y.)  R.  S.,  137,  sec.  4.  But,  see,  Cole- 
man  v.  Burr,  93  N.  Y.,  17. 
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Exceptions,  or  Special  Verdict.  2.  Judgment 
for  Recovery  of  Two  Parcels  of  Land  in  Eject- 
ment, on  a  Single  Demise  and  Single  Count, 
Cannot  be  Reversed  as  to  One  Parcel  and  Af- 
firmed as  to  the  Other.  3.  Certainty  Required 
in  Declaration  in  Ejectment,  fy.  Conveyance 
by  Father  to  Son  after  Having  Guarantied 
Payment  of  a  Judgment  against  Another,  who 
Might  Well  be  Supposed  Solvent— Execution 
by  Son,  of  an  Annuity  Bond  to  Father— Judg- 
ment Against  Father,  on  Guaranty— Convey- 
ance, not  Voluntary — Annuity  Bond,  Held  to 
be  a  Valuable  Consideration — Conveyance  not 
Conclusively  Presumed  Fraudulent — Question 
for  Jury — Actual  Fraud  should  be  Proved. 

A  special  verdict,  to  enable  a  court  of  error  to  act 
upon  it,  must  find  facts,  not  merely  state  the  evi- 
dence. 

And  where  the  jury  find  the  evidence  merely,  as 
that  such  a  witness  was  swoJn  and  testified  to  cer- 
tain facts,  and  that  other  facts  were  admitted  by 
counsel,  &c".,  without  stating  their  own  conclusions, 
the  Court  of  Errors  cannot  notice  the  matters  so 
found;  and  if  other  facts  are  properly  found,  and 
judgment  in  the  court  below  be  rendered  contrary 
to  the  facts  so  properly  found,  the  judgment  will  be 
reversed,  though  the  evidence  and  admissions,  &c., 
found  as  such,  might  have  warranted  a  verdict  and 
judgment  the  other  way.  Per  Jones,  Chancellor, who 
goes  fully  into  the  case  and  bases  his  opinion  on  the 
defect  in  the  special  Verdict. 

But  if  a  special  verdict,  on  a  mixed  question  of  law 
and  fact,  find  facts  from  which  the  court  can  draw 
clear  conclusions,  it  is  no  objection  to  the  verdict, 
that  the  jury  have  not  themselves  drawn  such  con- 
clusions, and  stated  them  as  facts  in  the  case.  In  the 
Exchequer  Chamber,  Monkhouse  v.  Hay,  8  Price, 
256,  a  summary  of  which  is  given  in  note  a  at  the 
close  of  the  Chancellor' g  opinion. 

The  practice  of  the  Supreme  Court  in  reviewing 
the  decisions  of  juries  on  a  case,  &c.,  explained  and 
approved.  Per  Jones,  Chancellor. 

How  such  case  should  be  changed  into  a  bill  of  ex- 
ceptions, or  special  verdict,  where  the  right  is  re- 
served. Per  Jones,  Chancellor. 

A  judgment  in  ejectment,  for  the  plaintiff,  on  a 
single  demise,  contained  in  a  single  count,  that  he 
recover  his  term  in  two  parcels  of  land,  being  erro- 
neous as  to  one  parcel,  is  so  in  toto.  Per  Spencer, 
Senator. 

For  a  court  of  error  cannot  divide  a  judgment, 
which  is  entire,  reversing  it  in  part  and  affirming  it 
in  part.  Per  Spencer,  Senator. 

Otherwise,  perhaps,  where  the  declaration  in  eject- 
ment contains  more  than  one  count.  Per  Spencer, 
Senator. 

Difference  between  ancient,  and  modern  certain- 
ty ;  required  in  a  declaration  in  ejectment.  Per 
Spencer,  Senator. 

Possession  is  now  taken  according  to  proof  at  the 
trial.  Per  Spencer,  Senator. 

Plaintiff  may  take  a  verdict  for  certain  described 
premises,  and  as  to  other  described  premises,  enter 
a  verdict  for  the  defendant.  Per  Spencer,  Senator. 

A  father,  having  guarantied  the  payment  of  a 
judgment  against  S.,  who  had  lands  bound  by  the 
judgment,  which,  at  a  fair  value,  might  well  be  sup- 
posed sufficient  to  pay  the  judgment,  then  disposed 
of  all  his  real  estate.by  giving  to  his  son  a  full  cove- 
nant deecl  in  fee,  and  taking  from  the  son  a_  bond 
to  himself  (the  father)  to  pay  an  annuity  for  his  life. 
The  son,  also,  in  consideration  of  the  deed,  gave  sep- 
arate bonds  to  two  of  his  sisters  for  their  portions : 
after  which,  the  property  of  S.  was  exhausted  by 
4O7*1  executions  *upon  the  judgment,  and  proved 
insufficient  to  pay  the  judgment;  and  the  father  was 
sued  upon  his  guaranty,  and  had  judgment  against 
him  on  execution,  upon  which  the  real  estate  thus 
conveyed  for  the  benefit  of  his  children,  was  sold. 
In  ejectment  by  the  purchaser,  the  jury  found 
against  all  actual  fraud  in  the  parties.  Held,  that 
the  conveyance  was  not  legally  fraudulent  as  against 
the  creditor  on  the  guaranty.  Per  Spencer,  Allen 
and  Stebbins,  Senators.  And  per  Jones,  Chancellor, 
quaere. 

A  bond  or  other  security,  by  a  purchaser,  for  the 
purchase  money  of  land,  is  a  valuable  consideration. 
Per  Spencer  and  Allen,  Senators. 

So  to  secure  an  annuity  or  rent.  Per  Spencer, 
Senator. 
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One  gives  his  bond  for  the  purchase  money  of 
land,  which  another  pays.  This  does  not  raise  a  re- 
sulting trust  in  favor  of  the  latter.  Per  Spencer, 
Senator. 

A  guarantee  is  to  be  deemed  a  creditor  to  the 
guarantor,  on  a  covenant  of  guaranty,  even  before 
it  is  broken.  Per  Spencer,  Senator.  Stebbins,  Sena- 
tor, contra. 

A  special  verdict  should  find  all  the  facts,  and  a 
bill  of  exceptions  should  admit  them.  Per  Spencer, 
Senator. 

Where  a  special  verdict  omits  to  find  the  facts,  on 
error  it  was  suggested  that  the  defect  might  be 
remedied  by  reversing  the  judgment,  and  directing 
a  venire  de  novo.  Per  Spencer,  Senator. 

To  make  a  deed  voluntary,  it  must  be  without 
any,  the  least  valuable  consideration.  Per  Spencer, 
Senator. 

Where  one,  being  indebted,  sells  his  lands,  taking 
security,  which  he  gives  to  others  without  valuable 
consideration  though  the  sale  be  valid,  yet  the  se- 
curity may  be  reached  in  the  hands  of  the  donees, 
at  the  suit  of  the  creditor,  in  a  court  of  equity.  Per 
Spencer,  Senator. 

A  sale  of  land  reserving  a  rent  or  annuity,  is  not 
void  as  to  creditors,  within  Mackie  v.  Cairns,  5  Cow., 
547,  as  a  reservation  of  part  of  the  subject  sold.  Per 
Spencer,  Senator. 

Where  a  conveyance  of  land  is  upon  any,  the  least 
valuable  consideration,  the  question  whether  it  be 
fraudulent  as  to  creditors,  belongs  exclusively  to  the 
jury.  Per  Spencer,  Senator. 

A  conveyance  from  a  parent  to  a  child,  in  consid- 
eration of  love  and  affection,  is  not  absolutely  void 
as  to  creditors:  but  the  presumption  that  it  is  fraud- 
ulent may  be  repelled  by  circumstances.  Per  Spen- 
cer, Senator,  citing  Hinde's  Lessee  v.  Longwortn,  11 
Wh.,  213. 

Even  admitting  this  doctrine  to  be  otherwise  as  to- 
present  subsisting  debts,  yet  an  unbroken  guaranty 
for  the  payment  of  a  debt,  a  warranty  of  title  to 
land,  and  the  like,  are  not  subsisting  debts  within 
the  meaning  of  the  cases,  as  to  which  a  voluntary 
conveyance  by  the  guarantor,  warrantor,  &c., would 
be  fraudulent  per  se ;  but  in  such  case  actual  fraud 
should  be  proved.  Per  Stebbins,  Senator. 

A  conveyance,  or  settlement,  in  consideration  of 
blood  and  natural  affection  though  by  one  indebted 
at  the  time,  is  prima  facie,  only,  and  not  conclu- 
sively fraudulent.  Conclusion,  after  a  very  full  re- 
view of  all  the  English  and  American  cases,  on  the 
point,  per  Allen,  Senator. 

Citations— Hob.,  187,  262;  1  Cai.,  60;  1  Arch.  Pr.,  191; 
3  T.  R.,  198.  435;  1  Hen.  &  M.,  236;  10  Co.,  57;  Bulstr., 
308;  Cro.  Eliz.,  495:  3  Burr.,  1243;  11  Wheat,  199,  211, 
213:  1  Johns.  Cas.,  73, 101;  2  Johns.  Ch.,  409;  15  Johns., 
167. 168,  263,  477;  Com.  Dig.  Bargain  &  Sale,  B,  11:  2 
Roll.,  788;  1  Mod.,  179,  263;  5  Cow.,  547:  3  Johns.  Ch., 
481,  492,  501,  502;  12  Johns.,  536,  554;  4  Cow.,  603;  8  T. 
R.,  386:  9  Johns-,  127;  20  Johns.,  472;  Act,  Feb.  26, 
1787:  1  N.  R.  L.,  75;  Cowp.,  710;  3  Co.,  80;  2  Vern.,  44; 
1  Vent.,  193;  27  El.  Ch.,  4;  1  Atk.,  15,  93, 188;  2  Ves.,  1, 
10;  2  Lev.,  146:  Gilb.  Eq.,  37,  39 :  9  East,  59,  63,  64 ; 
Hardres,  398;  1  Lev-,  146;  1  Keb.,  486;  Style,  446;  Cro. 
Jac.,  158;  ISid.,  133;  Prec.  Ch.,  14:  Cas.  temp.  King, 
C-.  p.  65;  1  Eq.  Cas.  Abr..  334;  2  Atk.,  511;  3  Atk.,  410; 

1  Ves.,  27:  2  Bro.  Ch..  92;  9  Ves.,  193;  5  Ves., 384:  Cowp., 
432,  705;  8  D.  &  E.,  528;  4  Bos.  &  P.,  332:  18  Ves.,  100;  2 
Taunt.,  82;  14  Johns..  498;  1  Day,  525;  11  Tyng.  421:  8 
Mass.,  390;  12  Mass.,  462: 1  Bay,  173;  2  Bay,  546;  4  Des., 
232;  1  Hawk.,  320,  341;  2  Bibb.,  416;  3  Marsh.,  239,  241; 

2  Munf .,  342 ;  8  Wheat.,  242 ;  3  Cow.,  166;  2  T.  R.,  587; 
2  Bl.  Com..  443. 

ON  ERROR  from  the  Supreme  Court.  The 
action  in  the  court  below  was  by  James 
Jackson,  on  the  demise  of  John  *B.  [*4O& 
Van  Wyck,  against  the  two  Sewards,  defend- 
ants, to  recover  two  pieces  of  land — the  one  a 
farm  of  about  230  acres,  with  a  small  piece  of 
adjoining  land,  about  two  acres,  including  a 
house  and  garden,  formerly  constituting  part 
of ,  but  sold  and  separated  from  the  larger  piece. 
Both  were  situate  in  the  Town  of  Fishkill, 
Dutchess  Co. 

The  facts,  so  far  as  they  relate  to  the  larger 
piece  of  land,  are  stated  in  the  report  of  this 
case  in  the  court  below  (5  Cow.,  67),  except 
that  the  conveyance  from  the  sheriff  under 
which  the  lessor  of  the  plaintiff  claimed  was  at 
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p.  69,  printed  as  in  1820,  whereas  it  should 
have  been  1822,  and  the  time  of  exhausting  the 
property  of  William  Seward,  Jr.,  is  stated,  at 
p.  68,  as  in  Feb.,  whereas  it  should  have  been 
in  June,  1819.  After  these  verbal  corrections, 
the  case  need  not  be  stated  further  in  this 
place. 

The  judgment  in  the  Supreme  Court  was 
general,  for  the  plaintiff  below;  and- one  ques- 
tion made  here  was,  whether  it  should  not  be 
reversed  in  toto,  inasmuch  as  it  was  clearly  er- 
roneous in  respect  to  part — the  two  acres.  This 
branch  of  the  case  will  be  found  stated  in  the 
commencement  of  the  opinion  of  Spencer,  Sen- 
ator, post. 

The  judgment  was,  as  will  be  seen  by  the  re- 
port referred  to,  rendered  for  the  plaintiff  be- 
low on  a  case,  which  was  turned  into  a  special 
verdict,  in  which  form  it  came  here.  One 
question  made  by  Jones,  Chancellor,  it  will  be 
perceived,  was  on  the  frame  of  the  special  ver- 
dict; yet  I  do  not  give  its  form,  for  I  think  the 
opinion  of  the  Chancellor,  which  commences 
with  this  branch  of  the  case,  will  be  found 
sufficiently  descriptive. 

The  reasons  for  the  opinion  of  the  court  be- 
low, were  assigned  as  in  5  Cow.,  70-73,  per 
Sutherland,  J. 

The  cause  was  argued  in  Sep.,  1826,  at  the 
session  of  this  court  in  the  City  of  N.  Y. ,  by, 

Messrs.  J.  Tallmadge,  T.  A.  Emmet,  for  the 
plaintiff  in  error,  and, 

Mr.  T.  J.  Oakley,  for  the  defendant  in  error. 
4O9*]  *But  it  was  so  fully  discussed  by  the 
learned  Chancellor  and  Senators, who  delivered 
opinions  upon  its  various  branches,  as  to  pre- 
sent every  argument  and  authority  of  the  coun- 
sel, which  can  be  deemed  material. 

JONES,  Chancellor.  The  writ  of  error  in  this 
cause  purports  to  be  upon  a  special  verdict  in 
an  action  of  ejectment.  Upon  looking  at  the 
record,  it  appears  that  the  jury  have  found  the 
whole  of  the  evidence  produced  to  them,  with 
an  account  of  what  took  place  at  the  trial,  and 
sent  the  entire  proceedings  at  the  circuit,  in  the 
form  of  a  special  verdict,  to  the  Supreme  Court 
for  their  consideration;  and  the  first  question 
that  presents  itself  is,  whether  this  record  can 
be  regarded  as  a  special  verdict,  upon  which 
this  court  can  act. 

It  is  of  the  essence  of  a  special  verdict,  that 
it  should  be  a  finding  by  the  jury  of  the  facts  on 
which  the  court  is  to  pronounce  the  law,  and 
not  the  evidence  of  the  facts  upon  which  it  is 
the  province  of  the  jury  to  adjudicate.  The 
jury  is  to  receive  the  evidence  under  the  direc- 
tion of  the  judge  who  presides  at  the  trial,  and 
to  find  the  facts  in  issue  between  the  parties,  ac- 
cording to  their  deliberate  judgment  upon  that 
evidence.  To  the  court  it  belongs  to  apply  the 
law  to  the  facts;  but  the  court  has  no  jurisdic- 
tion to  decide  upon  evidence,  or  to  enter  into 
any  question  of  fact  that  may  arise  in  a  cause. 
This  is  a  cardinal  rule  in  the  law  of  special  ver- 
dicts, which  has  always  been  observed  and  en- 
forced by  courts  of  law,  and  ought,  in  my  opin- 
ion never  to  be  relaxed.  It  defines  the  line  be- 
tween the  jurisdiction  of  the  court  and  the 
jury,  with  unerring  accuracy;  and  so  long  as 
it  continues  to  prevail,  and  is  preserved  in  its 
purity  and  integrity,  it  will  keep  each  in  its 
proper  sphere.  But  should  it  ever  be  dispensed 
with  or  relaxed,  the  boundary  between  the 
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provinces  of  the  court  and  the  jury  will  be  un- 
settled; and  the  two  jurisdictions  which  our 
excellent  system  of  jurisprudence  intended  to 
keep  separate  and  distinct,  will  be  blended  to- 
gether; and  questions  of  fact  which  belong  to 
the  jury,  be  brought  for  decision  to  the  court, 
whose  province  it  is  to  settle  the  *law.  [*41O 
The  inconvenience  of  this  innovation  might 
not  be  so  sensibly  felt  by  the  Supreme  Court, 
as  it  must  be  by  this  court;  for  that  court  has 
a  supervisory  power  over  the  verdicts  of  juries, 
which  it  exercises  for  the  advancement  of  jus- 
tice, and  with  great  benefit  to  suitors,  by  set- 
ting aside  the  verdict  of  the  jury  when  against 
evidence,  or  otherwise  erroneous  and  unjust; 
and  by  granting  new  trials,  directing  nonsuits, 
or  otherwise  disposing  of  the  matter,  as  the 
merits  of  the  case  may  be  found  to  require. 
This  jurisdiction  cannot  be  exercised,  without 
having  the  evidence  which  was  before  the  jury 
brought  before  the  court;  and  that  evidence,  in 
such  cases,  comes  up  by  affidavit,  or  in  a  case 
made  by  the  parties,  and  settled  by  the  judee. 
To  that  court,  too,  it  belongs  to  render  judg- 
ment upon  the  verdicts  of  the  jury  before  the 
circuit  judges,  and  to  decide  the  questions  aris- 
ing upon  the  evidence,  and  upon  the  merits.and 
brought  to  that  court  for  decision.  Regularly, 
these  matters  are  to  come  before  that  court  in 
the  form  of  special  verdicts,  bills  of  exceptions, 
or  demurrers  to  evidence:  but  as  the  Supreme 
Court  has  original  jurisdiction, and  the  immedi- 
ate cognizance  of  the  causes  in  which  the  points 
arise,  a  practice  has,  for  the  convenience  of 
suitors,  been  introduced,  and  has  long  pre- 
vailed, to  dispense  with  the  more  regular 
forms,  and  bring  the  matters  in  dispute  before 
the  court  for  decision,  upon  a  case  reserved  at 
the  trial,  or  made  up  by  consent  between  the 
parties.  This  practice  has  been  so  extended, 
as  very  often  to  make  the  case  a  substitute  for 
the  verdict;  and  the  utility  and  conveniency  of 
the  substituted  case  to  the  parties,  in  enabling 
them  to  combine  in  the  same  case,  for  the  de- 
cision of  the  court,  all  questions  of  law  and 
of  fact  that  the  merits  of  the  cause  involve,  and 
all  points  of  evidence  that  could  be  made  by 
either  party  at  the  trial,  has  brought  it  into 
very  general  use  in  that  court.  The  objection 
to  it  is,  that  it  substitutes  the  court  for  the 
jury,  to  try  the  questions  of  fact  in  the  cause. 
But  as  both  parties  consent  to  waive  the  right 
to  trial  by  jury,  neither  has  any  cause  of  com- 
plaint; and  all  questions  both  of  law  and  fact, 
being  open  *and  undetermined  at  the  [*4 1 1 
time  the  case  is  made,  the  parties  are  induced 
to  consent  to  a  course  of  proceeding,  which 
gives  to  each  the  benefit  of  all  the  objections  he 
makes  to  the  demands  or  defense  of  the  other, 
and  is  equal  in  its  advantages  and  disadvan- 
tages to  both.  If  the  parties  are  content  to 
abide  by  the  decision  of  the  Supreme  Court, 
they  repose  themselves  on  the  case  agreed  upon 
between  them.  But  if  they  contemplate  ulterior 
measures,  in  given  events,  for  the  review  of  the 
judgment,  they  reserve  the  right  to  turn  the 
case  into  a  bill  of  exceptions  or  special  verdict, 
to  enable  them  to  bring  the  questions  to  this 
court  for  revision.  Such  has  been  the  course 
in  this  case. 

The  record  before  us  disclosed  the  fact  that 
a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  Supreme  Court,  on  a  case  to 
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be  made,  with  leave  to  cither  party  to  turn  it 
into  a  special  verdict;  and  the  history  of  the 
trial  incorporated  in  the  record,  and  imputed 
to  the  jury  as  the  special  verdict  found  by 
them,  bears  internal  evidence  of  conclusive 
force,  that  it  is,  in  fact,  the  case  made  by  the 
parties,  with  very  little  more  of  even  the  form 
of  a  special  verdict,  than  the  formal  conclusion 
attached  to  it. 

Can  such  a  record  be  received  by  this  court? 
The  case  which  was  made  for  the  Supreme 
Court,  and  is  now  engrafted  upon  this  record 
in  the  form  it  now  assumes,  is  a  report  by  the 
jury  of  the  evidence  at  the  trial,  and  not  a  re- 
turn to  the  court  of  the  facts  found  by  their 
verdict.  In  the  Supreme  Court  this  procedure 
produced  no  embarrassment,  for  that  court 
having  original  jurisdiction  of  the  cause,  and 
being  substituted  by  consent  for  the  jury,  had 
the  power  to  decide  upon  questions  of  fact,  as 
well  as  points  of  law,  and  were  at  liberty  to 
draw  inferences  and  conclusions  from  the  evi- 
dence disclosed  in  the  cause;  and  upon  the  facts 
thus  found  by  them,  as  the  just  deductions 
from  the  evidence,  to  pronounce  the  law. 

But  this  is  a  court  of  appellate  jurisdiction. 
The  facts  must  appear  on  the  record  sent  to  us, 
upon  which  our  judgment  is  to  be  given.  The 
412*]  court  possesses  no  jurisdiction  *to  ad- 
judicate upon  evidence,  and  cannot  perform 
the  office  of  a  jury,  by  drawing  the  conclu- 
sions of  fact  from  the  evidence  given  at  the 
trial;  nor  is  it  in  the  power  of  the  parties,  by 
any  consent  they  can  give.to  confer  such  a  juris- 
diction upon  this  court,  the  organization  and 
power  of  which  are  settled  by  the  Constitution 
of  the  State.  We  sit  as  a  Court  for  the  Correc- 
tion of  Errors  in  the  judgments  of  the  Supreme 
Court.  We  are  to  decide,  in  the  last  resort  (as 
respects  our  state  system  of  jurisprudence), 
upon  questions  of  law  which  have  been  adjudi- 
cated upon  by  that  court;  and  in  exercising 
such  appellate  jurisdiction,  this  court  must 
look  to  the  facts  on  which  the  Supreme  Court 
gave  their  judgment.  No  regard  can  be  paid 
by  this  court  to  any  matters  of  evidence  that 
may  have  been  before  that  court.  If  the  par- 
ties, for  their  own  convenience,  have  agreed 
upon  a  case,  by  which  they  have  spread  before 
the  judges  of  the  Supreme  Court  the  evidence 
in  the  cause,  and  submitted  the  question,  both 
of  fact  and  law,  which  that  evidence  involved 
to  that  court,  that  case,  when  turned  into  a 
special  verdict  for  the  consideration  of  this 
court,  must  present  the  facts  which  the  judges, 
acting  as  jurors,  have  found,  and  on  which  the 
judgment  was  given,  and  not  the  evidence  con- 
tained in  the  case  from  which  the  facts  were  so 
found  by  the  court.  As  the  jury,  when  the 
special  verdict  is  given  by  them,  must  draw 
their  own  conclusions  from  the  evidence,  and 
find  the  facts  which  that  evidence,  in  their 
opinion,  proves;  so  the  judges  of  the  Supreme 
Court,  when  the  evidence  is  submitted  to  them, 
must  form  their  conclusions  from  the  evidence 
so  submitted,  and,  in  turning  the  case  into  a 
special  verdict,  must  make  that  verdict  consist 
of  the  facts  which  they  find  that  evidence  to 
establish,  and  not  the  evidence  contained  in  the 
case,  and  by  which  the  facts  are  proved.  It 
cannot  be  admissible  for  the  parties  to  intro- 
duce the  case  itself  into  the  record,  as  a  substi- 
tute for  the  special  verdict,  which  the  judges, 
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or  the  parties,  under  their  direction,  were  to 
form  from  the  case. 

Why  was  not  the  case,  in  this  cause,  turned 
into  a  regular  special  verdict?  The  only  as- 
signable reason  is,  the*difficultyof  set-  [*413 
thng  the  facts.  The  parties  could  not  agree 
upon  them,  and  both  parties  being  indisposed 
to  appeal  to  the  Supreme  Court  to  find  the 
facts  for  them,  they  agreed  to  refer  the  evi- 
dence to  this  court,  for  us  to  draw  the  conclu- 
sions of  fact  from  it  for  ourselves.  This  was, 
in  effect,  avowed  on  the  argument;  but  though 
an  excuse  for  the  parties,  it  is  not  sufficient  to 
give  us  the  jurisdiction,  obviously  intended  to 
be  conferred  upon  us. 

If  a  procedure  so  irregular,  and  so  subversive 
of  all  certainty,  and  of  the  settled  distinctions 
between  the  jurisdiction  of  the  court  and  the 
jury,  should  be  allowed  in  this  case,  a  prec- 
edent would  be  set,  which  must  be  followed  in 
all  subsequent  causes.  The  consequence  is  easily 
foreseen.  Every  case  made  for  the  considera- 
tion of  the  Supreme  Court,  where  the  right  is 
reserved  to  turn  it  into  a  special  verdict,  will 
be  brought  by  the  failing  party  to  this  court, 
upon  the  case  itself,  for  re-examination  ;  and 
we  must  assume  the  same  jurisdiction  which 
the  Supreme  Court  possess  in  deciding  upon  it, 
or  we  cannot  do  justice  between  the  parties. 

This  court,  then,  would  become,  in  effect,  a 
court  of  original  jurisdiction,  deciding  ques- 
tions of  fact  upon  the  evidence,  as  well  as  ques- 
tions of  la  w  upon  the  facts ;  a  j urisdicti on  which 
would  destroy  the  design  and  usefulness  of  an 
appellate  jurisdiction,  and  open  sources  of  liti- 
gation which  would  overwhelm  the  court. 

The  rule  that  the  jury,  in  a  special  verdict, 
must  find  facts  and  not  evidence  of  facts,  is 
well  established,  and  familiar  to  jurists.  (Hob., 
262;  1  Cai.,  60;  1  Archb.  Pr.,  191  ;  3  T.  R., 
198  ;  1  Hen.  &  Munf.,  236.)  The  finding,  by  a 
jury,  of  a  conversion  in  the  action  of  trover,  is 
a  striking  instance  of  the  application  of  the 
rule,  and  illustrates  the  principle  on  which  it 
rests.  A  demand  and  refusal  in  that  action  is 
evidence  of  a  conversion  and,  if  unexplained, 
and  not  repelled  by  other  testimony,  it  is  con- 
clusive, because  the  jury  are  to  presume  that 
the  defendant  has  converted  the  goods  to  his 
own  use,  which  he  refused,  on  demand  of  the 
true  owner,  to  restore  ;  but  yet  *it  is  [*414 
only  evidence ;  and  if  it  be  found,  by  special 
verdict,  that  the  plaintiff  requested  the  goods 
of  the  defendant,  and  he  refused  to  deliver 
them  up,  it  is  not  a  finding  upon  which  the 
court  can  adjudge  a  conversion.  10  Co.,  57; 
Case  of  the  Chancellor  of  Oxford,  Hob.,  187; 
Bulst.,  308;  Cro.  Eliz.,  495;  3  Burr.,  1243. 

But  it  is  said,  that  if  the  evidence  gives  a  vio- 
lent presumption  of  the  fact,  or  in  other  words, 
if  the  matter  appearing  in  the  special  verdict 
be  such  as  to  lead  necessarily  to  a  conclusion, 
which  admissible  evidence  could  repel,  it  shall 
be  sufficient,  and  supply  the  place  of  the  fact. 
Suppose  such  a  case  to  form  an  exception  to 
the  general  rule.  Is  this  such  a  case  ? 

The  leading  question  between  the  parties  in 
this  cause,  at  the  trial,  appears  to  have  been, 
whether  the  deed  of  settlement  from  the  elder 
Seward  to  Philander,  his  son,  was  fraudulent 
and  void  as  against  the  lessor  of  the  plaintiff, 
as  a  creditor  of  Seward.  the  grantor.  The 
jury  say  that  actual  fraud  had  not  been  shown, 
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and  they  find  a  verdict  for  the  defendant  on 
the  facts  before  them,  upon  that  point.  But 
whether  the  conveyance  was  fraudulent  in  law, 
and  void  as  to  the  plaintiff's  claim  against  W. 
Seward,  they  submit  to  the  court  upon  the 
matters  set  forth  in  the  case.  I  pass  by  this  dis- 
tinction, thus  made  in  a  court  of  law,  on  a  ques- 
tion of  fraud  before  a  jury  .between  actual  fraud 
and  fraud  in  law,  or  constructive  fraud,  and 
proceed  to  look  into  this  record,  to  see  what 
the  case,  as  professed  to  be  turned  into  a  spe- 
cial verdict,  does  contain.  It  consists  of  the 
testimony  of  Benjamin  Everitt,  set  forth  at 
large,  an  exemplified  copy  of  the  record  of  a 
judgment  in  the  8.  C.  in  favor  of  the  lessor  of 
the  plaintiff  against  Wm.  Seward,  on  a  writ- 
ten guaranty  by  him,  that  a  certain  judgment 
against  his  son,  W.  S.,  Jr.,  assigned  by  him  to 
the  lessor,  was  due  and  collectable,  an  exempli- 
fied copy  of  a  writ  of  ft.  fa.  issued  on  that  judg- 
ment, and  a  deed  from  the  Sheriff  of  Dutchess 
to  the  lessor  for  the  premises  in  question,  on  a 
sale  under  the  writ  of  fi.  fa.,  as  the  evidence 
on  the  part  of  the  plaintiff  ;  and  with  which 
evidence  this  special  verdict  represents  the 
415*]  plaintiff  to  have  rested  his  *cause.  The 
defendant  is  then  made  to  enter  upon  his  de- 
fense, which  appears  to  consist  of  the  follow- 
ing matters:  He  first  produced  a  deed  for  the 
premises  in  question,  prior  in  date  to  the  judg- 
ment on  the  guaranty,  but  subsequent  to  the 
guaranty  itself,  from  W.  Seward,  the  father,  to 
Philander  Seward,  the  son,  for  the  ostensible 
consideration  of  $10,000,  acknowledged  and 
recorded  on  the  day  of  its  date  ;  and  then"  of- 
fered to  produce  testimony  to  show  that  W. 
Seward,  the  younger,  before  the  assignment  of 
the  judgment  against  him  to  the  lessor,  owned 
real  estate  in  this  State,  obtained  by  him  from 
the  lessor,  on  an  exchange  of  property  between 
them,  to  a  greater  amount  in  value  than  the 
amount  of  the  judgment  so  assigned  and  guar- 
antied, and  out  of  which  that  judgment  might 
have  been  collected  by  the  lessor;  which  testi- 
mony was  objected  to,  but  admitted,  and  is  set 
forth  at  large  in  the  verdict. 

The  defendant  then  offered,  the  jurors  say, 
to  prove  that  the  deed  of  the  premises  in  ques- 
tion, from  the  elder  Seward  to  his  son  Philan- 
der, was  made  and  given  by  the  elder  Seward. 
who  was  then  very  aged,  feeble  and  infirm,  by 
way  of  making  a  settlement  of  his  property 
upon  his  children;  and  without  any  intention 
to  defraud  his  creditors  ;  and  that,  on  giving 
the  deed  to  his  son,  he  took  back  from  him  a 
bond  to  secure  an  annuity  to  himself  and  wife; 
and  that  the  son,  at  the  same  time,  gave  bonds 
to  his  sisters,  to  secure  to  them  certain  sums  as 
their  portions  of  the  estate  of  their  father. 
That  this  testimony  was  objected  to,  but  ad- 
mitted, and  it  is  also  set  forth  at  large  in  the 
verdict. 

The  jurors  then  proceed  to  set  forth  the  testi- 
mony at  large,  of  a  witness  produced  on  the 
part  of  the  plaintiff  ;  and  after  stating  an  ad- 
mission of  counsel  on  the  point  of  fraud,  they 
say  that  actual  fraud  had  not  been  shown;  and 
they  find  the  verdict  in  favor  of  the  defendant 
upon  the  facts  before  them,  on  the  question  of 
actual  fraud;  but  whether  the  conveyance  was 
fraudulent  in  law,  and  void  as  to  the  plaintiff's 
claim  against  Wm.  Seward,  and  whether  or 
416*]  *not,  upon  the  whole  matter,  the  de- 
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fendant  was  guilty  of  the  trespass  and  eject- 
ment, they  say  they  are  ignorant,  and  pray  the 
advice  of  the  court  thereon. 

From  this  abstract  of  the  special  verdict,  it 
will  be  seen  that  the  jury,  instead  of  deciding 
the  general  question  of  fraud,  have  attempted 
to  divide  it ;  and,  after  declaring  by  the  ver- 
dict, that  there  was  no  actual  fraud  in  the  trans- 
action, have  referred  the  whole  evidence  be- 
fore them  to  the  court,  to  say  whether  there 
was  any  other  fraud  to  vitiate  the  settlement. 
This  proceedings  of  the  jury  appears  to  have 
been  grounded  upon  the  confession  of  the 
plaintiff's  counsel,  which  is  inserted  in  the  ver- 
dict, and  forms  part  of  it;  and  the  counsel,  on 
the  argument,  conceded  that  the  elder  Seward 
is  not  chargeable  with  a  fraudulent  intent  in 
making  the  sale  to  his  son  Philander.  The 
plaintiff  in  error  contends  that  this  concession, 
supported  and  confirmed  by  the  verdict  of  the 
jury,  is  conclusive  against  the  lessor's  right  to 
recover — insisting  that  there  can  be  no  fraud 
without  a  fraudulent  intent.  But  the  defend- 
ant in  error,  whilst  he  absolves  the  grantor 
from  intentional  fraud,  impeaches  the  deed  of 
conveyance  he  gave  to  his  son,  as  fraudulent 
and  void  in  law,  against  him  as  a  creditor  of 
the  elder  Seward;  and  insisting  that  he  is  to  be 
regarded  as  a  prior  creditor,  he  objects  to  the 
settlement  as  fraudulent  in  law  and  void — first, 
because  it  is  voluntary;  secondly,  because  it 
purports  to  be  an  absolute  deed  for  valuable 
consideration,  when  no  consideration  was  paid 
for  it,  and  it  was,  in  fact,  a  mere  testamentary 
disposition,  and  gift  or  settlement  on  the  fami- 
ly; and,  thirdly,  as  being  void  on  account  of 
the  reservation  of  the  annuity  of  $500  for  the 
benefit  of  the  grantor.  On  the  other  hand,  the 
plaintiff  in  error  insists  that  the  entire  question 
of  fraud  has  been  put  at  rest  by  the  verdict, 
but  that  if  it  is,  for  any  purpose,  open,  on  the 
distinction  between  fraud  in  law  and  fraud  in 
fact,  the  conveyance  was  not  fraudulent  in 
law,  because  it  was  not  voluntary,  but  founded 
on  sufficient  inducements  and  stipulations;  that 
the  quo  animo  was  open  to  inquiry  and  settled 
by  the  verdict;  and  that  *Philander,  [*417 
the  grantee,  is  to  be  considered  a  bonafide  pur- 
chaser, and  for  valuable  consideration  paid  and 
secured. 

These  are  the  points  presented  to  this  court, 
by  the  parties,  for  adjudication ;  and  I  now 
ask,  what  facts  have  the  jury  found  so  as  to 
enable  us  to  adjudicate  upon  them  ?  It  is  ad- 
mitted that  they  have  not  found  the  fact  of 
fraud,  either  in  the  elder  Seward  or  his  son 
Philander.  They  have  negatived  all  intention 
of  fraud  on  the  part  of  the  father,  and  impute 
no  such  intention  to  the  son.  Is  this  court, 
then,  at  liberty  to  intend  or  deduce  fraud, 
where  not  found  by  the  jury,  from  circum- 
stances, as  an  inference  of  law  ?  In  the  case 
of  Meriel  Littleton,  cited  in  10  Co.,  56,  it  was 
unanimously  resolved  "  that  forasmuch  as  no 
fraud  is  found  by  the  jury,  the  court  could 
not  adjudge  the  feoffment  to  be  fraudulent ; 
and  although  the  jury  finds  circumstances  and 
presumption  to  incite  the  jury  to  find  fraud, 
yet  it  was  but  evidence  to  the  jury,  and  not 
any  circumstance  upon  which  the  court  could 
adjudge  fraud  ;  and  the  office  of  the  jurors  is 
to  adjudge  upon  the  evidence  concerning  mat- 
ters of  fact,  and  themselves  to  give  the  ver- 
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diet,  and  not  to  leave  matter  of  evidence  to 
the  court  to  adjudge,  which  does  not  belong 
to  them." 

But  if,  as  contended  upon  the  authority  of 
other  cases,  the  question  whether  fraud  or  not 
is  a  question  of  law  for  the  court  to  decide  on 
the  facts  of  the  case,  it  is  material  to  inquire 
what  facts  this  case  presents  to  guide  our  de- 
cision. The  defendant  in  error  avers  the  deed 
to  be  voluntary ;  but  the  plaintiff  in  error  con- 
troverts that  averment,  and  contends  that  it 
was  founded  on  sufficient  consideration.  Have 
the  jury  found  the  fact,  either  that  it  was  a 
voluntary  conveyance  or  that  it  was  founded 
on  sufficient  consideration  ?  They  have  re- 
ported to  the  court  the  evidence  before  them 
on  the  point  from  which  the  counsel  for  the 
defendant  in  error  infer  the  fact  that  it  was  a 
voluntary  deed,  and  from  which  the  jury,  per- 
haps, might  have  drawn  the  same  conclusion 
as  the  judges  of  the  Supreme  Court,  acting  as 
jurors  in  determining  a  question  of  fact,  prob- 
ably did ;  but  it  is  evidence  only  which  ap- 
pears upon  the  record  before  us.  The  testi- 
418*]  mony,  in  substance,  is  *that  the  father 
executed  the  deed  to  his  son  as  an  absolute 
conveyance ;  and  that  the  son,  as  the  consid- 
eration for  it,  gave  the  father  a  bond  in  $10,- 
000,  to  secure  him  an  annuity  for  life,  and  a 
bond  to  each  of  his  two  sisters  for  upwards  of 
$2,000  apiece.  And  the  plaintiff  in  error  has 
a  right  to  say  that  a  jury  would,  on  that  evi- 
dence, coupled  with  the  other  circumstances 
of  the  case,  find  the  deed  to  be  for  sufficient 
consideration.  Besides,  the  plaintiff  in  error 
insists  that  the  son  had  no  knowledge  of  the 
covenant  or  guaranty  on  which  the  judgment 
was  obtained  against  the  father,  and  is,  there- 
fore, to  be  regarded  as  a  bona  fide  purchaser. 
The  jury  have  reported  the  evidence  of  one 
witness  on  the  point  of  notice,  but  they  have 
not  found  the  fact  either  way,  whether  the 
plaintiff  in  error  had  notice  of  the  debt  or  not. 

Again;  it  was  objected  to  the  deed  that  it  ex- 
presses a  false  consideration,  and  that  the  grant- 
or continued  in  possession  of  the  premises; 
and  those  circumstances  were  strongly  pressed 
as  indicia  of  fraud ;  and  the  objection  was 
repelled,  and  the  deed  defended,  with  equal 
confidence,  upon  the  ground  that  its  verity, 
and  the  actual  possession  of  the  grantee  under 
it,  were  supported  by  the  testimony;  yet  neither 
the  fact  of  the  continuance  of  the  father  in 
possession,  nor  the  fact  of  the  son's  possession, 
nor  the  fact  of  the  truth  or  falsehood  of  the 
consideration  expressed  in  the  deed,  is  found 
by  the  jury.  They  inform  the  court  that 
Everitt,  a  witness,  testified  before  -them  that 
old  Mr.  Seward  was  feeble  and  infirm,  and 
the  principal  part  of  the  management  of  the 
farm  devolved  on  Philander,  the  son.  by  whom 
it  was  conducted,  and  who  lived  upon  the 
farm  with  his  father  until  his  death  ;  that  Phi- 
lander, the  son,  lived  with  and  managed  the 
farm  under  the  father  from  1808  to  1818,  dur- 
ing which  period  it  was  understood  that  the 
farm  belonged  to  the  father ;  but  that  about 
May  1,  1818,  it  was  understood  that  the  father 
bad  made  over  the  farm  to  the  son  ;  and,  from 
that  time,  the  son  had  the  charge  of  all  the 
business  of  the  farm,  in  a  different  way  from 
what  he  had  before,  and  acting  in  all  things  as 
419*]  the  owner.  The  testimony  of  *Thank- 
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ful  Seward,  the  widow,  is  also  given,  who 
states  that  the  son,  after  the  deed,  managed 
everything  for  himself.  This  constitutes  the 
whole  substance  of  the  evidence  on  the  fact  of 
possession ;  and  as  regards  the  consideration 
of  the  deed,  the  widow  and  Ackerman  are  the 
only  witnesses  who  testify  to  the  terms  of  the 
settlement,  or  the  consideration  actually  given 
by  the  son  to  the  father  for  the  premises.  Their 
testimony  m  given  at  large,  and  they  state  the 
consideration  to  have  consisted  of  the  bonds  to 
the  father  and  sisters  of  the  grantee.  But  the 
jury  draw  no  conclusion  of  their  own  from  the 
testimony  of  these  witnesses,  nor  find  any  fact 
as  established  by  it.  In  the  language  of  the 
court,  in  the  case  cited  from  Coke,  it  was  the 
office  of  the  jury  to  adjudge  upon  the  evidence 
concerning  matters  of  fact,  and  to  give  their 
verdict  thereon ;  and  not  to  leave  matters  of 
evidence  to  the  court  to  adjudge.  In  this  ver- 
dict the  jury  has  left  the  evidence  to  the  court, 
to  adjudge  concerning  matters  of  fact.  But 
we  have  no  jurisdiction  of  such  a  subject,  and 
cannot  settle  the  question  which  that  evidence 
presents.  The  same  difficulty  occurs  in  every 
branch  of  the  case,  with  the  exception  only  of 
the  question  of  actual  fraud. 

The  whole  of  the  special  verdict,  with  the 
exception  of  the  documentary  evidence,  con- 
sists of  the  testimony  of  witnesses,  reported  as 
they  gave  it.  If  we  adjudicate  upon  this  rec- 
ord, we  must  found  our  judgment,  so  far  as 
facts  are  concerned,  upon  the  evidence  of  the 
witnesses,  and  not  upon  the  finding  of  the 
jury.  We  must  adjudge  for  ourselves  what 
facts  that  evidence  proves,  and  then  make 
those  facts  the  basis  of  our  judgment  on  the 
question  of  law ;  and  if  the  conclusions  of  fact 
which  we  draw  from  the  evidence  should  hap- 
pen to  differ  from  the  conclusions  drawn  from 
it  by  the  Supreme  Court,  we  might  reverse  the 
judgment  for  erroneous  conclusions  on  ques- 
tions of  fact,  without  disagreeing  with  them 
on  the  law  applicable  to  the  case. 

But  the  facts  established  by  the  documents 
may,  perhaps,  be  said  to  be  found  by  the  jury; 
and  it  was  intimated  *on  the  argument  [*42O 
that  these  alone,  rejecting  all  the  other  matters 
in  the  special  verdict  as  irrelevant  and  imma- 
terial, were  sufficient  to  entitle  the  defendant 
in  error  to  judgment. 

Assuming,  then,  that  the  documentary  facts 
are  sufficiently  the  finding  of  the  jury  for  this 
court  to  act  upon,  what  are  those  facts  ?  To 
state  them  most  favorably  to  the  defendant  in 
error,  they  are,  that  the  defendant  in  error,  in 
1820,  recovered  a  judgment  against  the  elder 
Seward,  for  about  $2,700,  upon  his  covenant 
or  engagement,  entered  into  and  made  Nov.  6, 
1817,  whereby  he  covenanted  and  agreed  that 
a  judgment  against  his  son,  assigned  by  him 
to  the  defendant  in  error,  was  due  and  collect- 
able ;  that  an  execution  was  issued  on  that 
judgment,  and  that  the  sheriff  sold  and  con- 
veyed the  farm  in  question,  under  that  execu- 
tion, to  the  defendant  in  error ;  and  that  the 
same  premises  were,  by  deed  of  April  18, 1818, 
granted  and  conveyed  by  the  elder  Seward  to 
his  son  Philander,  the  plaintiff  in  error,  and 
that  the  consideration  expressed  in  the  deed 
was  $10,000 ;  that  it  contains  full  covenants, 
and  was  acknowledged  and  recorded  on  the 
day  it  bears  date. 
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Take  these  facts  in  connection  with  the  ver- 
dict of  the  jury,  negativing  the  imputation  of 
fraud  in  fact  to  the  elder  Seward,  and  can  the 
-court  adjudge  the  deed  to  the  plaintiff  in  error 
to  be  fraudulent  and  void  against  the  defend- 
ant in  error,  as  a  judgment  creditor  of  the 
grantor?  If  we  are  to  be  limited  to  these  facts, 
there  is  but  one  of  the  several  objections  taken 
by  the  defendant  in  error  to  the  validity  of  the 
deed  that  can  be  urged,  and  the  foundation  of 
that  one  would  be,  at  best,  but  slender.  The 
objections  on  the  ground  of  the  falsity  of  the 
consideration  expressed  in  the  deed,  the  reser- 
vation of  the  annuity  for  life  to  the  grantor, 
and  his  continuance  in  possession,  rest  upon 
the  testimony  of  the  witnesses ;  and  if  that 
evidence  is  expunged,  those  objections  must 
-disappear. 

The  remaining  objection  is  that  the  deed  is 
fraudulent  in  law  and  void,  because  it  is  a  vol- 
untary conveyance,  and  the  defendant  in  error 
is  a  prior  creditor  of  the  grantor.  This  objec- 
421*]  tion  *is  urged  on  the  authority  of  the 
case  of  Reade  v.  Livingston,  3  Johns.  Ch.,  481, 
as  being  so  decisive  that  no  evidence  can  be 
adduced  to  repel  or  explain  it. 

Suppose  it  to  be  so  ;  the  deed  must  be  ad- 
mitted or  proved  to  be  merely  voluntary,  and 
the  party  who  impeaches  it,  to  be  a  prior  cred- 
itor of  the  grantor,  before  the  rule  can  be  ap- 
plied. If  the  judgment  of  the  plaintiff  in  er- 
ror against  the  elder  Seward,  is  to  be  regarded 
as  the  debt,  and  not  the  previous  covenant,  he 
would  be  a  subsequent  and  not  a  prior  creditor  ; 
and  if  he  is  a  subsequent  creditor,  he  must,  on 
the  authority  of  Reade  v.  Livingston,  show  a 
fraudulent  intent  on  the  part  of  the  grantor,  in 
giving  the  deed,  or  he  cannot  avoid  it ;  and  this 
-court  could  never  impute  a  fraudulent  intention 
to  this  grantor,  as  an  inference  or  presumption 
of  law  from  the  facts,  against  the  explicit  find- 
ing of  the  jury  upon  the  same  facts,  that  there 
was  no  such  fraudulent  intent. 

But  suppose  the  defendant  in  error  to  be,  in 
judgment  of  law,  a  prior  creditor  ;  was  the 
deed  to  the  defendant  in  error  a  voluntary  con- 
veyance ? 

The  whole  finding  of  the  jury  on  this  point, 
if  the  testimony  of  the  witnesses  is  to  be  dis- 
regarded, consists  of  the  naked  fact  of  the  deed 
itself,  which  appears,  on  the  face  of  it,  to  be  a 
conveyance  of  the  premises,  by  the  father  to 
the  son  for  $10,000,  with  full  covenants. 

It  surely  cannot  be  intended,  that  a  convey- 
ance for  the  consideration  of  $10,000  is  volun- 
tary, because  it  is  a  deed  from  a  father  to  his 
son.  A  jury  might,  possibly,  be  warranted,  on 
the  testimony  of  Everitt,  and  in  the  absence  of 
proof  of  the  payment  of  the  consideration  ex- 
pressed to  be  given,  in  finding  it  a  voluntary 
conveyance,  or  fraudulent  and  void.  But  a 
jury,  without  any  other  evidence  than  the  deed 
itself,  would  exceed  its  legitimate  powers  in 
declaring  it  void  ;  and  this  court  surely  could 
not,  in  such  a  case,  adjudge  it  to  be  voluntary 
and  fraudulent.  It  may  be  said,  that  the  bonds 
of  the  son,  proved  by  Ackerman,  being  written 
evidence,  and  speaking  for  themselves,  are  to 
be  regarded  as  facts  found  by  the  jury,  and  not 
the  mere  evidence  of  the  witness.  Suppose  them 
422]  to  be  so  ;  they  *prove  nothing  of  them- 
selves, but  the  debts  contracted  thereby  to  the 
father  and  the  sisters  of  the  son.  Taken  in  con- 
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nection  with  the  testimony,  they  would  appear 
to  constitute  the  consideration  of  the  convey- 
ance from  the  father  to  the  son  ;  and  the  jury 
might,  on  that  evidence,  have  so  found  the  fact, 
or  probably  they  might  have  been  borne  out  in 
such  finding, by  the  correspondence  of  the  dates 
of  the  instruments,  and  the  relations  in  which 
the  parties  stood  to  each  other  and  to  the  tran- 
saction. But  this  court  cannot  make  the  intend- 
ments.and  draw  the  inferences  necessary  to  con- 
nect the  bonds  with  the  deeds,  which  a  jury 
might  ;pr  if  the  court  could  intend  that  the  bonds 
were  given  as  the  consideration  of  the  deed,  the 
question  of  fact  would  still  remain,  whether  the 
transaction  was  a  purchase  by  the  son,  or  a 
gratuitous  settlement  by  the  father  ;  and  which 
question  it  was  the  province  of  the  jury  to  an- 
swer on  the  evidence  before  them.  The  coun- 
sel have  discussed  the  point  upon  the  evidence 
as  a  litigated  question;  and  if  the  court  decide 
it,  they  must  put  their  decision,  to  some  extent 
at  least,  upon  the  testimony  of  the  witnesses, 
and  not  upon  the  facts  found  by  the  jury. 

But  if  the  deed  could  be  regarded,  upon' the 
facts  appearing  on  this  record,  as  a  testament- 
ary disposition  and  gift  by  the  father  to  his  chil- 
dren, would  that  fact  be,  of  itself,  conclusive, 
or  might  it  not  be  met  and  rebutted  by  evi- 
dence on  the  other  side,  or  could  the  court  pro- 
nounce it  fraudulent  and  void  on  that  evidence, 
or  must  not  the  question  of  fraud  be  submitted 
to  a  jury  ?  I  do  not  conceive  it  to  be  necessary 
to  decide  these  questions  in  this  cause  ;  but  I 
am  not  prepared  to  say  that  the  court  could,  un- 
der such  circumstances,  adjudge  the  deed  to  be 
fraudulent.  The  case  of  Reade  v.  Livingston 
was  a  decree  of  the  Court  of  Chancery,  and  in 
that  court  the  Chancellor  exercises  the  jurisdic- 
tion of  a  jury,  as  well  as  that  of  a  judge. 
When  sitting  in  that  court,  I  have  the  jurisdic- 
tion to  decide  questions  of  fraud  upon  the  evi- 
dence ;  but  I  should  hesitate  to  act  upon  the 
principle  that  a  voluntary  deed  to  children  is 
absolutely  void,  as  against  creditors  having 
debts  owing  to  them  at  the  time,  and  that  no 
facts  or  circumstances  *can  be  sum-  [*423 
cient  to  repel  the  legal  presumption  of  fraud  ; 
and  when,  in  addition  to  my  hesitation  upon 
that  point,  I  am  called  upon  in  a  court  of  law, 
and  of  appellate  jurisdiction,  to  adjudge  the 
deed  to  be  fraudulent  without  any  verdict  of 
a  jury  finding  the  fact  of  fraud,  and  against 
a  verdict  which  negatives  the  existence  of  act- 
ual fraud,  I  cannot  but  distrust  my  powers  and 
am  unwilling  to  act. 

The  Supreme  Court  of  the  U.  S. ,  in  the  case 
of  Hinde's  Lessee  v.  Longworth,  11  Wh.,  199, 
held  that  a  deed  from  a  parent  to  a  child,  for 
the  consideration  of  love  and  affection,  is  not 
absolutely  void  as  against  creditors  ;  that  the 
want  of  a  valuable  consideration  is  a  badge  of 
fraud;  but  that  it  is  only  presumptive,  and  not 
conclusive  evidence  of  it,  and  may  be  met  and 
repelled  by  other  testimony.  "If,"  say  the  court 
in  that  case,  "it  could  be  shown  that  the  grant- 
or was  in  prosperous  circumstances  and  unem- 
barrassed ;  and  that  the  gift  to  the  child  was 
a  reasonable  provision,  according  to  his  state 
and  condition  in  life,  and  leaving  enough  for 
the  payment  of  the  debts  of  the  grantor,  the 
presumptive  evidence  arising  from  the  want  of 
a  valuable  consideration  for  the  deed,  would 
be  met  and  repelled."  Others  combinations  of 
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circumstances  might  produce  the  same  effert, 
in  repelling  this  presumptive  evidence  of  fraud. 
It  would  be  the  duty  of  this  court,  before  it  pro- 
nounced its  judgment,  to  look  at  the  whole 
case,  to  determine  whether  the  deed  from  the 
father  to  the  son  was  voluntary,  or  for  consid- 
eration ;  and  if  voluntary,  how  far  the  other 
facts  of  the  case  would  repel  the  presumption 
of  fraud,  which  the  character  of  the  convey- 
ance would  create.  But  we  cannot  look  into 
the  whole  of  this  case,  because  the  greater  part 
of  it,  and  matters  contained  in  it  which  the 
parties  deem  material,  consist  of  the  evidence 
of  witnesses.and  not  of  facts  found  by  the  jury. 
The  Supreme  Court  was  under  no  embarrass- 
ment from  this  circumstance,  because  they 
adjudicated  not  upon  a  special  verdict.but  upon 
a  case  made  by  the  parties,  constituting  them 
the  judges  of  questions  of  fact,  as  well  as  ques- 
tions of  law.  The  Court  of  Chancery  is  equally 
424*]  unembarrassed  *in  deciding  questions 
that  come  before  the  Chancellor  upon  pleadings 
and  proofs  ;  for  that  court  equally  performs 
the  office  of  the  jury,  in  determining  questions 
of  fact  upon  the  evidence  in  the  cause.  But 
this  court  being  to  adjudicate  upon  a  special 
verdict,  must  confine  itself  to  the  facts  appear- 
ing by  that  special  verdict  to  be  found  by  the 
jury,  and  cannot  adjudge  facts  upon  the  evi- 
dence of  witnesses.nor  intend  any  matter  which 
is  not  found  by  the  jury. 

This  appears  to  me  to  be  the  established 
course  of  the  court.  The  rule  rests  upon,  the 
soundest  principles,  and  I  hope  we  shall  adhere 
to  it.  I  cannot  usurp  the  powers  of  a  jury,  and 
form  my  judgment,  in  this  court  of  appellate 
jurisdiction,  upon  the  testimony  of  witnesses. 

I  am  constrained  to  declare  that  I  cannot  de- 
cide the  questions  of  law  raised  by  the  parties 
for  the  consideration  of  the  tourt,  upon  this 
special  verdict.  I  conceive  it  radically  and  sub- 
stantially defective  ;  and  its  defects  are,  in  my 
judgment,  incurable  in  this  court.  The  proper 
course,  in  such  cases,  appears  to  me  to  be,  to 
reverse  the  judgment,  (a) 

(a)  After  an  opinion  so  full  and  clear  upon  a  spe- 
cial verdict,  which  was  insufficient  to  raise  the  in- 
tended questions  of  law,  it  will,  I  am  persuaded,  not 
be  deemed  obtrusive  by  the  profession,  if  I  insert 
here  the  abstract  of  a  case  lately  decided  in  the  Ex- 
chequer Chamber  of  England,  showing  what  will 
bring  the  verdict  within,  perhaps,  the  extreme  out- 
line of  sufficiency : 

MONKHOUSE  v.  HAY,  8  Price,  256. 
The  action  in  the  K.  B.,  Hay  v.  Fairbairn,  2  B.  & 
A.,  193,  was  to  recover,  as  money  had  and  received, 
the  proceeds  of  the  sale  of  a  ship  assigned  to  the  de- 
fendants below,  by  the  bankrupt  before  his  bank- 
ruptcy, for  the  purpose  of  being  sold,  in  order  to 
pay  a  debt  due  to  them.  The  action  was  founded 
on  the  Statute  21  Jac.,  1,  ch.  19,  sec.  11,  which,  it  will 
be  recollected,  makes  a  very  important  part  of  the 
English  bankrupt  system  ;  declaring,  that  if,  at  the 
time  any  one  becomes  bankrupt,  he  shall,  by  the 
consent  and  permission  of  the  true  owner  and  pro- 
prietary, have  in  his  possession,  order  or  disposition 
any  goods  or  chattels  whereof  he  shall  be  reputed 
owner,  the  commissioners  may  treat  it,  in  all  re- 
spects, as  the  bankrupt's  property  in  possession.  In 
other  words,  it  shall  be  deemed  his  property.  Vide 
7  Pickering's  ed.  Stats,  at  L.,  287.  The  defendants 
below,  having  sold  and  converted  the  ship  pledged 
by  the  bankrupt  into  cash,  the  consequence  was, 
they  were  liable  in  this  action  to  his  assignees,  should 
the  latter  bring  themselves  within  the  statute.  This 
was  the  only  question  in  relation  to  which  the  frame 
of  the  verdict  was  contested.  The  case  was,  origi- 
nally, like  the  principal  one;  a  verdict  subject  to  the 
opinion  of  the  court  on  a  case  to  be  turned  into  a 
special  verdict.  In  doing  this,  on  the  point  of  re- 
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*SPENCER,  Senator.  A  question  arises  [*4  25- 
respecting  the  two  acres  of  land  sold  by  Everitt, 
which  should  be  first  disposed  of ,  before  enter- 
ing into  the  other  parts  of  the  case,  because  it 
is  unconnected  with  them.  The  record  of  the 
judgment  of  the  Supreme  Court  is  not  printed, 
but  the  counsel  on  both  sides  agree  in  stating 
that  the  declaration  contained  but  one  demise; 
that  it  was  general  for  500  acres  of  laud, without 
specify  ing  *any  particular  tract  or  par-  [~*426 
eels;  that,  on  the  trial,  the  plaintiff  claimed  the 
farm  of  220  acres,  and  also  the  two  acres  ad- 
joining, on  which  there  was  a  house  and  gar- 
den ;  and  that,  upon  the  return  of  the  special 
verdict,  the  Supreme  Court  gave  judgment 
generally  for  the  *plaintiff,  and  it  is  [*427 
objected  that  a  clear  title  having  been  shown 
in  the  defendant  to  the  two  acres,  the  judg- 
ment so  far  is  erroneous,  at  all  events,  and  that 
it  must  be  reversed  in  toto.  And  it  is  admitted, 
that  the  objection  to  the  plaintiff's  right  of  re- 
covery for  the  two  acres  was  made  and  argued 
in  the  Supreme  Court. 

This  is  one  of  those  perplexing  questions 
which  so  often  arise  upon  the  mere  form  of  the 
proceedings  in  ejectment.  The  ancient  rule  re- 
quired the  description  of  the  premises  in  the 
declaration  to  be  so  certain,  that  the  sheriff 
might  know, from  his  execution, exactly  of  what 
to  deliver  possession.  The  relaxation  of  that 
rule  has  opened  the  way  to  numerous  and  vex- 
atious applications  to  correct  the  errors  of  the 
sheriff  in  delivering  possession  ;  and  the  settled 
rule  of  the  Supreme  Court,  where  a  general 
verdict  is  given  for  the  plaintiff,  is  to  restrict 
him  to  the  taking  possession  of  so  much  only, 
as  he  gave  evidence  of  his  title  to,  on  the  trial. 
(1  Johns.  Gas.,  101.)  In  this  case  the  plaintiff 
gave  evidence  of  title  to  the  two  acres,  and  the 
Supreme  Court,  by  their  judgment,  have  de- 
cided that  title  to  be  valid.  Of  course,  that 
court  cannot  order  a  restitution  of  the  two 
acres,  if  possession  of  them  should  be  given  to 
the  plaintiff.  And  it  is  presumed  that  no  writ 
of  error  would  lie  on  that  refusal  to  award  res- 

puted  ownership,  the  jury  were  made  to  find,  that 
the  act  of  bankruptcy  was  in  Dec.,  1815 ;  and  June 
19, 1816,  the  plaintiffs  below  were  appointed  assign- 
ees; that  in  Noy.,1815,the  bankrupt  assigned  the  ship, 
registered  in  his  name,  but  then  at  sea,  in  trust  to 
sell  her  in  May  (then)  next,  if  the  debt  was  not  paid 
in  the  meantime.  In  the  deed  of  assignment,  the 
bankrupt  covenanted  to  insure  the  ship  in  trust  for 
the  defendants  below  :  and  it  was  agreed,  moreover, 
that  in  the  meantime,  and  until  the  said  ship  should 
be  sold  under  the  trusts  of  the  deed,  the  bankrupt 
should  be  permitted  peaceably  and  quietly  to  have, 
hold  and  enjoy  the  same,  and  to  receive  and  take 
the  gains  and  profits  thereof,  for  his  own  use  and 
benefit,  without  the  lawful  let,  &c.  That  the  regis- 
try was  duly  changed,  so  as  to  stand  in  the  name  of 
Fairbairn,  one  of  the  defendants  below,  before  May, 
1816,  when  the  commission  of  bankruptcy  issued. 
That  the  bankrupt,  at  the  time  of  the  assignment, 
had  possession  of  the  ship  then  at  sea,  under  the 
command  of  a  captain  appointed  by  him ;  and  he 
continued,  from  that  time  until  the  first  of  June, 
1816,  to  exercise  all  acts  of  ownership,  by  appoint- 
ing successive  captains,  employing  and  chartering 
the  ship  on  different  voyages,  and  receiving  the 
freight  from  Jan.to  Apr.,1816;  that  during  that  time, 
he,  from  time  to  time,  repaired  and  insured  the  ship 
at  his  own  expense,  but  she  was  navigated  under  a 
certificate  of  registry  granted  to  Fairbairn  Jan.  31, 
1816 :  that  the  defendants  below  had  never  inter- 
fered in  any  way  with  the  ship,  till  June  1,  1816, 
when  they  took  possession,  and  afterwards  sold  her; 
the  clear  proceeds  amounting  to  £585. 

The  avowed  object  of  the  writ  of  error  was,  to 
bring  under  review  the  cases  of  Robinson  v.M'  Don- 
el),  5  Maule  &  S.,  228,  and  Hay  v.  Fairbairn,  2  B.  & 
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titution,  so  long  as  the  judgment  remained  in 
force  to  warrant  the  execution.  The  only  rem- 
edy, therefore,  is  by  a  writ  of  error  on  the 
judgment  itself.  When  we  come  to  look  at  the 
record,  we  find  that  the  plaintiff  has  recovered 
an  indefinite  quantity  of  land,  and  the  difficul- 
ty arises,  how,  upon  that  record,  this  court  can 
distinguish  the  parcels  he  ought  to  have  recov- 
ered, from  those  he  ought  not  to  recover  ?  But 
this  difficulty  is  one  of  the  plaintiff's  own 
making ;  for,  according  to  the  forms  given  in 
Runnington's  Treatise  on  Ejectment,  he  might 
have  taken  a  verdict  for  his  term  in  certain 
premises,  describing  them,  and  for  the  defend- 
ant as  to  other  premises,  also  describing  them 
and  entered  his  judgment  accordingly.  The 
omission  of  the  plaintiff  to  do  this,  ought  not 
to  prejudice  the  defendant  by  depriving  him 
of  all  remedy  to  correct  the  alleged  error. 

If,  then,  there  be  error  in  the  recovery  of  the 
two  acres,  is  it  to  be  corrected  by  a  reversal  of 
428*]  the  whole  judgment,  or  *can  the  judg- 
ment be  reversed  in  part  and  affirmed  in  part  ? 
•  It  seems  to  be  well  settled,  that  where  the 
judgment  is  entire  it  cannot  be  reversed  for 
part,  and  affirmed  for  part.  The  authorities  are 
collected  by  Mr.  Archbold  in  his  Treatise  on 
Practice,  Vol.  I. ,  p.  236,  and  the  following  is 
given  by  him  as  an  illustration  of  the  princi- 
ple :  "  Thus,  where  an  action  is  brought  for  a 
croft  and  a  messuage  in  one  count,  and  upon 
error  it  is  holden  that  the  action  does  not  lie  of 
a  croft,  the  judgment  must  be  reversed,  both 
as  to  the  croft  and  the  messuage  ;  "  for  which 
he  cites  a  number  of  authorities,  most  of  which 
I  have  examined,  and  they  fully  sustain  him. 
It  is  needless,  perhaps,  to  say  that  the  case  there 
put  is  the  very  case  under  consideration.  The 
plaintiff  has  declared  in  one  count  for  different 
pieces  of  land,  and  if  he  fails  as  to  one  piece, 
his  whole  judgment  must  be  reversed.  If  there 
had  been  several  counts  in  the  declaration,  the 
consequence  might  have  been  different. 

We  are,  then,  brought  to  the  inquiry,  wheth- 
er the  defendant,  from  the  facts  found  by  the 

A.,  193,  on  a  question  as  to  the  effect  of  the  Registry 
Acts  on  the  Stat.21  Jac.,l,ch.l9,sec.ll;  but  with  that 
we  have  nothing  to  do. 

Mr.  Parh-e,  for  the  plaintiffs  in  error,  in  addition 
to  the  question  upon  the  merits,  raised  one  of  form 
as  to  the  special  verdict.  He  said  the  finding  of  the 
jury  in  that  verdict  was  not  sufficient,  as  to  the  fact 
of  the  reputed  ownership,  to  entitle  the  defendants 
in  error  to  recover  and  that,  therefore,  as  that  was 
a  question  for  the  jury,  and  they  had  not  deter- 
mined it,  there  ought  to  be  a  venire  de  novo  awarded. 
The  reputed  ownership  was  rather  a  question  of  fact 
than  of  law,  as  was  said  by  Eyre,  Ch.  J.,  in  Linghatn 
v.  Biggs,  to  have  been  "well  observed  by  Mr.  Justice 
Buller,  in  Walker  v.  Burnell,  that  questions  on  the 
21  Jac.  have  much  more  of  fact  than  of  la  w  in  them." 

Had  the  jury  found  a  fact,  to  which  no  other  fact 
found  were  opposed,  the  court  might  then  decide 
on  the  law  as  applicable  ;  but  where,  as  here,  the 
jury  find  conflicting  evidence  of  ownership,  and  do 
not  strike  the  balance  between  them,  the  court  can- 
not do  it.  The  effect  of  finding  that  the  ship  was 
registered  anew  in  the  name  of  Fairbairn,  must  be 
to  negative  reputed  ownership  in  the  bankrupt,  or 
it  would  be  of  no  effect  at  all,  which  would  be  no 
finding  on  that  material  part  of  the  case.  If,  as  in 
Fraser  v.  Marsh,  2  Camp.,  517,  a  ship  were  let  for 
years,  the  jury  would  be  bound  to  decide  in  whom 
the  reputed  ownership  was,  at  the  time  of  the  bank- 
ruptcy ;  and  they  are  equally  bound  to  do  so  in  the 
present  case  where  it  might  depend  on  particular 
circumstance,  as  the  custom  of  a  port,  and  many 
others.  Unless,  therefore,  the  case  should  go  back 
to  the  jury,  to  draw  some  conclusion,  he  submitted 
no  judgment  could  be  given  on  this  record :  and  in 
Mullerv.  Moss,  1  Maule  &  S.,  335,  Ld.  Ellenborough 
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special  verdict,  has  a  valid  title  to  the  two 
acres  for  which  the  plaintiff  has  recovered. 
The  counsel  for  the  plaintiff  below  did  not 
contend  on  the  argument,  that  the  recovery  for 
the  two  acres  could  be  sustained.  Still,  per- 
haps, it  is  proper  to  examine  the  question 
briefly.  Everitt  sold  the  two  acres  to  Philander 
Seward,  on  his  own  credit,  and  took  his  bond 
for  the  purchase  money,  although  William 
Seward  subsequently  paid  that  bond.  In  the 
case  of  Botsfoi-d  v.  Burr,  2  Johns.  Ch.,  409,  the 
late  Chancellor  Kent  states  the  law  applicable 
to  the  question  whether  a  resulting  trust  would 
be  raised  for  William  Seward  under  such  cir- 
cumstances in  these  words  :  "  Nor  would  a 
subsequent  advance  of  money  to  the  purchaser, 
after  the  purchase  is  complete  and  ended,  alter 
the  case.  It  might  be  evidence  of  a  new  loan, 
or  be  the  ground  of  some  new  agreement ;  but 
it  would  not  attach,  by  relation,  a  trust  to  the 
original  purchase  ;  for  the  trust  arises  out  of 
the  circumstance,  that  the  moneys  of  the  real, 
not  the  nominal  purchaser,  formed,  at  the 
time,  the  consideration  of  that  purchase,  and 
became  converted  into  the  land."  There  can  be 
no  doubt  of  the  correctness  of  that  principle, 
and  it  decides  this  *question  ;  for  the  [*429 
credit  was  solely  to  Philander  Seward,  and  his 
bond  was  taken  at  the  time,  for  the  price  of  the 
land.  The  advance  by  William  was  subse- 
quent, and  did  not  enter  into  the  consideration 
for  the  purchase.  Upon  this  ground,  therefore, 
that  the  plaintiff  has  erroneously  recovered  two 
acres  of  land,  I  cannot  escape  the  conclusion, 
that  the  judgment  must  be  reversed. 

Here,  perhaps,  I  ought  to  stop;  but  from  the 
organization  of  this  court,  if  a  majority  of  the 
members  should  not  be  of  the  same  opinion  as 
to  the  two  acres,  I  shall  be  called  on  to  give  my 
vote  on  the  remaining  questions  in  the  case, 
and  I,  therefore,  proceed  to  consider  them  as 
briefly  as  possible. 

I  am  of  opinion  that  Van  Wyck,  the  lessor 
of  the  plaintiff,  was  a  creditor  at  the  time  of 
the  conveyance  by  William  Seward,  to  his  son; 

distinctly  said  that  reputed  ownership,  was  a  fact 
that  ought  to  have  been  found. 

Mr.  Tindal,  contra,  insisted  that  the  point  upon 
the  form  of  the  verdict  was  not  sustainable,  for  in  all 
the  cases  on  this  subject,  the  question  has  been  con- 
sidered to  be  one  mixed  both  of  fact  and  law ;  and  it 
has  been  left  to  the  court  to  decide  whether,  under  all 
the  facts  stated,  a  reputed  ownership  was  in  the 
bankrupt  or  not.  If  the  jury  had  found  the  reputed 
ownership  to  be  in  him,  no  question  would  have  been 
left  for  the  court.  It  is  the  conflict  in  the  mind  of 
the  jury,  which  makes  it  necessary  for  the  court  to 
determine  the  question  upon  the  facts  found  to  have 
been  proved  in  the  case ;  for  otherwise,  cade  t  ques- 
tto.  Therefore,  taking  the  special  verdict  as  it  now 
stands,  there  is  enougn  to  enable  the  court  to  de- 
cide that  the  defendants  in  error  are  entitled  to  re- 
cover in  the  action  which  they  have  brought :  but 
if  that  objection  were  persisted  in,  the  defendants 
in  error  might  insist  on  their  judgment. 

The  Court,  by  Dallas,  Ch.  J.,  said  "sufficient  facts 
are  stated  on  this  record,  to  refer  to  the  court  the 
consideration  of  the  question  of  law  whether  the 
trader  had  such  apparent  ownership  as  comes  within 
the  mischief  intended  to  be  remedied  by  the  Statute 
of  James  ?  And  it  appears  to  us,  that  the  conclusion 
to  be  drawn  in  point  of  law  is,  that  the  bankrupt 
had  such  reputed  ownership."  &c. 

Judgment  affirmed. 

The  marginal  note  on  the  above  point  in  the  case, 
as  given  by  the  reporter,  is:  "If  a  special  verdict  on' 
a  mixed  question  of  fact  and  law,  find  facts  from 
which  the  court  can  draw  clear  conclusions,  it  is  no 
objection  to  the  verdict, that  the  jury  have  not  them- 
selves drawn  such  conclusions,  and  stated  them  as 
facts  in  the  case." 
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and  I  am  satisfied  with  the  reasoning  of  Justice 
Sutherland  on  that  point. 

The  next,  and  most  important  question  is, 
whether  that  conveyance  was  voluntary,  or 
whether  it  was  made  for  a  valuable  considera- 
tion, on  a  purchase  by  Philander  Seward.  This 
question  ought  to  have  been  determined  by  the 
jury,  but  they  have  not  passed  upon  it.  They 
nave  found  for  the  defendant  on  the  question 
of  actual  fraud,  and  no  other;  and  every  other 
question  is  left  by  them  to  be  decided  by  the 
Supreme  Court.  This  court  has  much  reason 
to  complain  of  this  mode  of  proceeding,  by 
which  the  members  are  compelled  to  assume 
the  functions  of  a  jury  and  decide  questions  of 
fact  upon  the  testimony.  The  practice  which 
prevails  in  the  Supreme  Court  of  having  cases 
which  present  questions  of  law  and  of  fact,  is 
not  applicable  to  a  court  constituted  like  this. 
A  special  verdict  should  find  all  the  facts,  a  bill 
of  exceptions  shoud  admit  them  and  both  should 
present  only  questions  of  law;  and  no  consid- 
erations, other  than  that  much  time  has  been 
spent  in  the  argument  of  this  cause,  and  that 
expense  and  litigation  may  be  saved  by  decid-- 
ing  it  on  the  merits  presented,  induce  me  to  con- 
sent to  an  investigation  of  the  facts.  And  if  I 
had  not  come  to  a  conclusion  satisfactory  to  my 
own  mind,  I  should  deem  it  a  duty  to  propose 
a  reversal  of  the  judgment,  and  a  venire  de 
43O*]  nemo,  to  have  a  new  *trial,  in  which  the 
facts  might  be  ascertained.  That  course  is  ren- 
dered the  less  necessary  in  the  action  of  eject- 
ment, because  either  party  may  bring  a  new 
suit  at  his  pleasure,  notwithstanding  any  for- 
mer judgment. 

A  voluntary  conveyance  is  defined  to  be  a 
deed  without  any  valuable  consideration.  In 
this  the  books  all  agree,  and  I  do  not  under- 
stand the  counsel  in  this  case  to  differ  respect- 
ing it.  The  adequacy  of  the  consideration 
does  not  enter  into  the  question,  and  only  be- 
comes material  to  ascertain  a  fraudulent  intent. 
But  the  character  of  purchase  or  voluntary  is 
determined  by  the  fact,  whether  anything 
valuable  passed  between  the  parties.  The 
execution  of  a  bond  to  pay  the  purchase  money 
made  in  good  faith,  and  intended  to  be  paid,  is 
a  valuable  consideration,  and  makes  the  trans- 
action a  purchase,  as  much  as  the  actual  pay- 
ment of  money.  If  it  does  not,  then  one  half 
of  the  titles  to  lands  in  this  State  are  invalid  ; 
and  it  is  too  late  to  inquire  whether  a  security 
for  money, accepted  by  the  grantor,  is  not  equiv- 
alent to  money.  If,  then, William  Seward  had 
taken  from  Philander  Seward  his  bond  for  the 
payment  of  the  purchase  money,  with  a  fair 
and  bonaf.de  intent,  on  the  part  of  both,  that 
it  should  be  paid,  and  it  was  not  merely  color- 
able to  conceal  a  fraudulent  transaction,  if  Phi- 
lander had  entered  into  the  possession  of  the 
premises  and  the  whole  had  been  open,  public 
and  avowed,  surely  no  one  could  doubt  that  it 
was  a  purchase.  If,  instead  of  taking  a  bond 
for  the  payment  of  a  gross  sum  of  money,  he 
had  taken  one  to  pay  such  an  annuity  as  the 
parties,  upon  a  fair  calculation  of  all  contin- 
gencies, deemed  equivalent  to  the  price  agreed 
to  be  paid,  surely  the  transaction  must  be 
viewed  in  the  same  light  as  if  the  money 
were  paid,  or  a  bond  for  its  payment  had  been 
taken.  And  if  securities  for  the  payment  of 
the  purchase  money  to  himself  had  been  taken, 
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and  he  had  assigned  those  securities  to  a  third 
person,  no  one  would  have  pretended  that  it 
was  not  a  purchase  for  a  valuable  consideration ; 
and  whether  the  securities  are  taken  directly 
to  such  third  person,  or  indirectly,  through  the 
medium  of  an  assignment,cannot  vary  the  case. 
In  this  plain  and  common  sense  view  of  the  case, 
the  taking  of  the  bonds  by  William  Seward  for 
the  payment  of  part  of  the  purchase  money  to 
*his  daughters,  must  be  considered  the  [*431 
same  as  if  taken  to  himself,  and  by  him  given 
to  his  daughters  and,  therefore,  the"  transaction 
was  upon  a  valuable  consideration,  and  a  pur- 
chase to  all  intents  and  purposes. 

The  gift  of  the  money,  or  the  securities,  to 
his  daughters,  was  unquestionably  voluntary; 
and,  as  between  them  and  creditors,  might 
be  impeached,  and  they  might  be  required  to 
deliver  them  up.  And  here,  it  appears  to  me, 
is  the  root  of  the  fallacy  which  has  led  to  the 
calling  of  the  sale  to  Philander  Seward  a  volun- 
tary settlement.  That  sale  is  confounded  with 
the  disposition  made  by  the  vendor  of  the  pro- 
ceeds of  the  sale.  But  with  them  Philander 
Seward  had  nothing  to  do.  Admit  that  it  was 
the  intention  of  the  father  to  make  provision 
for  his  daughters,  and  suppose,  in  order  to  ef- 
fect it,  he  had  received  money  for  his  land, 
lent  it  out,  and  taken  securities  payable  to  his 
daughters,  the  sale  would  not  be  affected  by 
such  an  application  of  the  securities.  It  would 
still  be  a  purchase  by  the  vendee  ;  and  if,  in- 
stead of  the  purchaser  paying  the  money,  he 
should  himself  borrow  it  and  execute  securities 
to  the  daughters,  what  possible  difference  could 
it  make  as  to  his  character  of  purchaser?  And 
it  must  be  the  same  thing  whether  he  executed 
his  bond  for-  the  consideration  of  the  sale  at 
once,  or  whether  he  went  through  the  useless 
ceremony  of  paying  his  money  and  receiving 
it  back  again.  The  case  of  Jackson  v.  Austin, 
15  Johns.,  477,  if  any  decision  were  necessary 
for  so  plain  a  proposition, decides  an  analogous 
principle,  that  where  a  mortgage  was  given  for 
the  purchase  money  of  land  to  the  third  person, 
who  had  advanced  the  money  to  the  vendor, 
such  mortgage  was  entitled  to  the  preference 
given  by  statute  to  mortgages  for  the  purchase 
money.  Admitting,  therefore,  that  the  greater 
part  of  the  price  of  the  land  was  intended  to  be 
appropriated  by  William  Seward  as  an  advance- 
ment to  his  daughters,  as  stated  by  Mr.  J,  Suth- 
erland in  his  opinion,  yet  that  intent  cannot  de- 
termine whether  the  conveyance  to  Philander 
Seward  was  a  voluntary  settlement  or  a  pur- 
chase; because  that  advancement  was  subse- 
quent to  the  sale.and  could  not  and  did  not  form 
any  part  of  the  consideration  of  the  conveyance 
to  Philander  Seward.  He  might  have  sold  to  a 
*stranger  with  the  same  intent,  taken  [*432 
the  money  and  invested  it  in  stocks  or  private 
securities,  and  assigned  those  securities  to  his 
daughters  as  an  advancement  to  them.  This 
could  not  relate  back,  and  make  that  sale  a  vol- 
untary settlement  on  his  daughters. 

But  if  the  intent  is  to  be  regarded,  in  order 
to  determine  whether  this  was  a  fraudulent 
deed,  there  is  an  end  of  the  controversy;  for 
the  jury  have  found  against  such  intent. 

I  cannot  bring  my  mind  to  any  other  con- 
clusion, than  that  this  was  a  technical  purchase 
and  not  a  voluntary  gift,  and  that  there  was  a 
valuable  consideration  in  the  bonds  given  to 
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the  daughters.  I  do  not  inquire  whether  this 
was  or  was  not  fraudulent  in  fact,  because  that 
is  not  the  question  when  we  are  determining 
upon  the  character  of  this  deed.  The  deed  it- 
self was  in  consummation  of  a  sale  and  pur- 
chase, and  if  the  proceeds  were  voluntarily  be- 
stowed on  his  daughters,  let  them  be  called  on 
to  account  for  them  to  the  creditors. 

It  appears  to  me  that  the  bond  to  pay  Will- 
iam Seward  $500  during  his  life,  is  also  a  val- 
uable consideration,  as  much  as  if  it  had  been 
to  pay  him  a  sum  of  money  which  would  pur- 
chase or  produce  such  an  annuity.  And  if  it 
had  been  for  a  gross  sum,  no  one  would  ques- 
tion the  transaction  being  a  purchase.  But, 
Justice  Sutherland  says,  "the  annuity  cannot 
inure  by  way  of  pecuniary  consideration  to  the 
support  of  the  deed,  because,"  he  says,  "the 
annuity  was  in  the  nature  of  rent  for  the  use 
of  the  farm,  and  cannot  be  considered  the  con- 
sideration for  the  conveyance."  It  certainly 
was  not  the  whole  consideration,  but  it  clearly 
was  a  part  of  the  consideration  on  which  the 
conveyance  was  made.  This  is  apparent  on  the 
face  of  the  transaction;  it  is  sworn  to  by  James 
Emott,  and  the  deed  itself  is  assailed  by  the 
lessor  of  the  plaintiff  on  that  express  ground. 
Still,  if  the  annuity  is  to  be  regarded  as  rent 
for  the  use  of  the  farm,  then,  according  to  the 
best  authorities,  that  is  sufficient,  In  the  But- 
ton Hospital  case,  in  10  Co.,  34,  it  was  held 
the  reservation  of  rent  in  a  bagain  and  sale,  was 
a  sufficient  consideration.  This  is  stated  by 
Comyn,  Dig.,  Bargain  and  Sale,  b,  11,  as  the 
433*]  settled  *law;  and  he  refers  to  2  Roll., 
788,  and  1  Mod.,  263,  which  fully  sustain  him. 

But  I  do  not  wish  to  put  my  opinion  on  this 
ground  ;  for  I  cannot  entertain  a  doubt  that 
the  bond  to  pay  $500  annually  during  the  life 
of  Wm.  Seward  was,  in  fact,  and  without  any 
legal  inference,  a  part  of  the  consideration  for 
the  purchase. 

And  so  the  counsel  for  the  plaintiff  consider 
it,  and  upon  that  fact,  found  an  objection  of 
another  kind,  which  is,  that  admitting  the  sale 
to  be  for  a  valuable  consideration,  it  is  void  on 
account  of  the  annuity  being  reserved  to  the 
grantor;  and  the  case  of  Mackie  v.  Cairns,  de- 
cided in  this  court  (5  Cow.,  547),  is  relied  upon 
to  establish,  1.  That  a  reservation  to  the  grant- 
or is  fraudulent  against  creditors;  and  2.  That 
being  fraudulent  and  void  in  part,  the  whole 
is  void.  I  do  not  see  any  occasion  to  review 
that  decision  in  the  present  case,  because,  in 
my  view,  it  is  not  applicable.  There  is  no 
reservation  here,  any  more  than  there  would 
have  been  if  the  grantor  had  taken  a  bond  to 
himself  for  the  purchase  money.  Instead  of 
doing  so,  he  sold  his  land  for  a  security 
that  would  yield  him  $500  a  year  during  his 
life,  which,  according  to  the  tables  of  annuity, 
was  worth  to  a  man  71  years  old,  the  purchase 
or  principal  of  about  $2,600;  and  it  amouts  to 
the  same  thing  as  taking  a  bond  for  that  prin- 
cipal. If  this  be  a  reservation,  then  is  every 
sale  of  land  on  a  credit  for  the  whole  or  a  part 
of  the  purchase  money,  equally  a  reservation; 
and  upon  the  authority  cited,  in  itself  fraudu- 
lent and  void.  This  court,  I  apprehend,  will 
pause  long,  and  require  the  most  conclusive 
authority  before  it  comes  to  such  a  result. 

I  think,  therefore,  that  this  was  not  a  volun- 
tary conveyance,  but  that  there  was  some  val- 
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uable  consideration,  whether  sufficient  or  not, 
whether  the  whole  was  not  a  continuance  to 
avoid  the  payment  of  Van  Wyck's  demand, 
are  other  and  distinct  questions,  depending 
upon  a  variety  of  facts  and  circumstances,  and 
which,  it  is  conceded  on  all  hands,  must  be  de- 
cided by  a  jury.  And  it  is  further  conceded, 
that  if  it  be  not  voluntary,  if  there  were  any 
valuable  consideration,  then  the  jury  also  must 
pass  on  the  question  of  fraud.  *The  [*434 
jury  have  determined  that  question  by  their 
verdict  for  the  defendant;  and  if  there  was  a 
valuable  consideration,  that  verdict  is  conclu- 
sive, and  judgment  should  have  been  rendered 
pursuant  to  it. 

If  the  view  already  taken  be  correct,  the  case 
is  disposed  of  without  going  into  the  inquiry, 
whether,  even  under  a  voluntary  conveyance, 
the  question  of  fraud  is  not  one  of  fact,  to  be 
determined  by  the  jury.  I  shall  not  pretend  to 
examine  the  authorities  produced,  or  the  rea- 
soning offered  by  the  counsel  on  the  different 
sides,  but  be  content  with  stating  my  judg- 
ment in  the  language  of  the  unanimous  opin- 
ion of  the  Supreme  Court  of  the  U.  S. ,  as  de- 
livered by  Mr.  J.  Thompson  at  the  last  term 
of  that  court,  in  the  case  of  Htnde's  Lessee  v. 
Longworth,  reported  in  11  Wh.,  213,  and  which 
I  repeat,  because,  according  to  my  notes,  it 
was  not  cited  on  the  argument :  "A  deed  from 
a  parent  to  a  child,  for  the  consideration  of 
love  and  affection,  is  not  absolutely  void  as 
against  creditors.  It  may  be  so  under  certain 
circumstances  ;  but  the  mere  fact  of  being  in 
debt  to  a  small  amount,  would  not  make  the 
deed  fraudulent,  if  it  could  be  shown  that  the 
grantor  was  in  prosperous  circumstances  and 
unembarrassed,  and  that  the  gift  to  the  child 
was  a  reasonable  provision  according  to  his 
state  and  condition  in  life,  and  leaving  enough 
for  the  payment  of  the  debts  of  the  grantor. 
The  want  of  a  valuable  consideration  may  be 
a  badge  of  fraud  ;  but  it  is  only  presumptive 
and  not  conclusive  evidence  of  it,  and  may  be 
met  and  rebutted  by  evidence  on  the  other 
side."  The  plain  sound  sense  of  this  decision, 
and  its  accordance  with  the  natural  dictates  of 
justice,  will  commend  it  to  the  consideration 
of  this  court,  no  less  than  the  exalted  charac- 
ter of  the  high  tribunal  which  pronounced  it. 
After  all  the  contradictions  of  the  cases  in  En- 
gland, and  in  this  country,  in  which  we  find 
the  sages  of  the  law  arrayed  against  each  other, 
it  is  consolatory  to  discover  a  spot  of  ground, 
reared  by  the  talents  and  learning  of  the  high- 
est American  court,  on  which  we  may  safely 
and  firmly  rest.  It  is  a  decision  which  meets 
directly  the  position  of  the  plaintiff  below,  and 
overthrows  it ;  for  if  "the  want  of  a  valuable 
consideration  is  only  a  badge  of  fraud,  presump- 
tive, *and  not  conclusive  evidence  of  [*435 
it,"  then  the  jury  must  pass  upon  it,  and  having 
found  for  the  defendant  in  this  case  on  that 
question,  there  ought  to  be  judgment  accord 

ingJj- 

Indeed.it  will  be  a  fortunate  circumstance,  if 
the  decision  of  this  court  should  not  only  final- 
ly settle  in  this  State  this  long  agitated  ques- 
tion, but  should  also  restore  the  vital  principle 
upon  which  trial  by  jury  depends. 

In  the  present  case,  even  upon  the  ground 
taken  by  the  counsel  for  the  plaintiff  below, 
the  judge  who  tried  the  cause  should  have  been 
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called  on  to  decide,  whether,  if  the  jury  found 
this  a  voluntary  conveyance,  it  was  not  in  law 
conclusively  fraudulent.  If  he  had  so  decided, 
it  would  have  been  still  submitted  to  the  jury, 
and  if  they  had  found  in  accordance  with  the 
charge,  the  defendant  might  have  excepted  and 
brought  up  the  question  on  a  motion  for  a  new 
trial.  If  they  had  found  against  the  charge,  the 
plaintiff  never  could  have  moved  for  judgment 
against  the  verdict,  but  might  have  asked  for 
a  new  trial.  The  plaintiff  did  not  require  the 
decision  of  the  judge,  in  order  that  it  might  be 
submitted  to  the  jury  (which,  in  my  judgment, 
was  the  only  occasion  where  a  decision  on  the 
legal  construction  of  the  instrument  could  have 
been  had),  but  the  whole  question  of  fraud 
was  left  to  the  jury,  who  have  found  for  the 
defendant  below  ;  for  the  language  of  the  ver- 
dict will  bear  no  other  construction ;  and  I  can- 
not conceive  how  a  judgment  can  be  rendered 
on  the  alleged  ground  of  fraud,  until  that  ver- 
dict is  removed  and  another  obtained. 

This  view  will  reconcile  the  language  of 
many  cases,  which  speak  of  fraud  in  law  and 
fraud  in  fact.  Strictly  speaking,  there  is  no 
such  thing  as  fraud  in  law  ;  fraud  or  no  fraud 
is  and  ever  must  be,  a  fact ;  the  evidence  of  it 
may  be  so  strong  as  to  be  conclusive,  but  still 
it  is  evidence,  and  as  such  must  be  submitted 
to  a  jury.  No  court  can  draw  it  against  the  find- 
ing of  a  jury. 

I  am  of  opinion,  therefore,  that  the  judg- 
ment of  the  Supreme  Court  is  erroneous  as  re- 
spects the  two  acres  of  land  ;  that  being  entire 
and  on  one  count,  it  cannot  be  affirmed  in  part 
and,  therefore,  must  be  reversed  wholly.  I  am 
436*]  further  *of  opinion  that  the  convey- 
ance of  Wm.  Seward  to  Philander  Seward  was 
made  for  some  valuable  consideration,  and 
was  not  voluntary  ;  and  that,  therefore,  it  was 
a  question  of  fact  for  the  jury  to  say  whether 
it  was  with  a  fraudulent  intent.  And  I  am  still 
further  of  opinion,  that  if  it  was  voluntary,  it 
was  not  conclusive  evidence  of  fraud,  and  was 
still  to  be  submitted  to  the  jury  ;  and  that  the 
jury  having  found  for  the  defendant,  it  was 
erroneous  to  render  judgment  against  him. 

I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  should  be  reversed. 

STEBBINS,  Senator,  after  stating  the  facts. 
It  is  contended  that  the  conveyance  from  Wm. 
Seward  to  his  son  Philander,  being  partly  vol- 
untary, is  wholly  void  as  against  Van  Wyck, 
although  the  jury  by  the  special  verdict,  find 
that  there  is  no  actual  fraud,  and  acquit  the 
parties  of  any  fraudulent  intent. 

The  case  of  Beade  and  Livingston,  3  Johns. 
Ch.,  492,  a  leading  one  in  our  courts  upon  this 
subject,  and  relied  upon  by  the  Supreme  Court 
in  their  opinion  in  this  cause,  has  been  assailed 
by  the  counsel  for  the  plaintiff  in  error  ;  but 
leaving  the  doctrine  of  that  case  untouched,  in 
my  opinion,  the  judgment  of  the  Supreme 
Court  in  this  cause,  ought  to  be  reversed.  The 
doctrine  of  that  case  is,  that  "a  voluntary  set- 
tlement made  by  a  person  indebted  at  the  time, 
is  presumed  to  be  fraudulent  in  respect  to  such 
debts,  and  no  circumstances  will  repel  the  pre- 
sumption of  fraud  ;  but  that  as  to  subsequent 
debts,  there  is  no  such  necessary  legal  pre- 
sumption ;  and  there  must  be  proof  of  fraud 
in  fact  ;  and  the  indebtedness  at  the  time, 
though  not  amounting  to  insolvency,  must  be 
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such  as  to  warrant  that  conclusion."  (Id.,  501, 
502.) 

That  this  distinction  does  exist,  is  settled  by 
this  and  many  other  cases  ;  12  Johns.,  536  ;  4 
Cow.,  603 ;  and  there  would  seem  to  be  some 
reason  for  presuming  that  a  voluntary  con- 
veyance was  made  to  defraud  existing  credit- 
ors ;  but  I  can  see  none  for  presuming  that 
such  a  conveyance  was  intended  to  defraud 
persons  afterwards  to  become  creditors. 

*I  think  Van  Wyck  was  not  a  cred-  [*437 
itor  at  the  time  of  the  conveyance  by  William 
Seward.  He,  at  that  time,  held  an  unbroken 
covenant,  carrying  no  evidence  of  indebted- 
ness on  its  face,  and  which  might  or  might  not 
give  him  a  right  of  action  thereafter,  depend- 
ing upon  the  contingency  of  his  collecting  the 
judgment  out  of  the  property  of  William  Sew- 
ard, Jr.  He  would  not  have  been  considered 
a  creditor  under  the  English  Bankrupt  Laws 
or  our  Insolvent  Laws;  3 T.  R,  435;  8  Id.,  386; 
1  Johns.,  Cas.,  73;  9  Johns.,  127;  and  I  see  no 
reason  why  the  rule  should  be  different  under 
the  Statute  of  Frauds.  If  he  was  a  creditor  in 
this  case,  he  would  have  been  equally  so,  had 
he  held  an  unbroken  covenant  of  warranty  of 
lands  ;  and  the  consequence  would  be,  that  no 
person  could  make  a  settlement  upon  his  chil- 
dren with  safety,  so  long  as  an  outstanding 
covenant  of  warranty  remained  againt  him. 
That  the  Statute  of  Frauds  protects  "  others  " 
than  creditors,  is  granted  ;  but  there  must  be 
actual  fraud.  The  legal  presumption  of  fraud 
arising  from  indebtedness,  does  not  seem  to  be 
interposed  by  the  courts  in  favor  of  any  but 
creditors,  at  the  time  of  the  conveyance.  Van 
Wyck,  as  a  subsequent  creditor,  is  undoubted- 
ly entitled  to  the  protection  of  the  statute;  but 
he  must  show  actual  fraud.  Jackson  v.  Myers, 
18  Johns.,  425,  was  a  case  of  apparent  actual 
fraud  ;  and  the  court  say  that  the  facts  leave 
no  doubt  in  their  mind,  that  the  conveyance 
was  made  '  'for  the  purpose  of  placing  the  prop- 
erty beyond  the  reach  of  any  judgment  or  ex- 
ecution which  Morse  might  obtain  in  the  ac- 
tion then  pending." 

In  Wilcox  v.  Fitch,  20  Johns..  472,  also,  the 
plaintiff  had  an  action  pending. 

In  the  case  under  consideration,  there  was 
not  only  no  action  pending  at  the  time  of  the 
conveyance,  but  no  right  of  action  existed  in 
Van  Wyck  ;  and  his  covenant  was  not  such  as 
to  afford  any  evidence  of  indebtedness. 

The  claim  for  the  two  acre  lot  being  aban- 
doned by  the  counsel,  and  considering  Van 
Wyck  as  becoming  a  creditor  of  William  Sew- 
ard, subsequent  to  the  conveyance  by  him  to 
his  son  Philander,  which  conveyance  is  found 
by  the  verdict  to  be  untainted  with  actual  fraud, 
in  my  opinion,  Van  *Wyck  is  not  en-  [*438 
titled,  to  recover  the  premises  in  question,  and 
the  judgment  of  the  Supreme  Court  ought  to 
be  reversed. 

ALLEN,  Senator.  It  was  admitted,  on  the  trial 
of  this  cause,  by  the  counsel  for  the  plaintiff  be- 
low, that  actual  fraud  had  not  been  shown  in 
the  conveyance  from  William  to  Philander 
Seward,  and  that  the  defendant  below  was  enti- 
tled to  a  verdict  in  his  favor  upon  that  point, 
and  that  he  should  be  considered  as  having  ob- 
tained such  verdict,  reserving  to  the  plaintiff 
below  the  question,  whether  the  conveyance 
was  fraudulent  in  law.  Indeed,  the  jury  say  ex- 

COWEN  8. 


SEWAKD  v.  JACKSON. 


438 


pressly,  in  the  special  verdict,  that  actual  fraud 
has  not  been  shown,  and  find  in  favor  of  the 
•defendant  below  upon  that  question. 

But  the  plaintiff  below  contends  that  upon 
the  whole  matter  he  is  entitled  to  judgment, 
because  the  conveyance  was  fraudulent  in  law, 
and  void  under  the  2d  section  of  the  Act  of 
Feb.  26,  1787,  sess.  10,  ch.  4,  which  is  the  same 
.as  the  Statute  13th  Eliz.,  ch.  5  ;  and  the  Su- 
preme Court,  upon  that  principle,  gave  judg- 
ment for  him. 

Two  questions  have,  therefore,  been  pre- 
sented for  the  consideration  of  this  court:  1. 
Was  Van  Wyck  a  creditor  within  the  statute  ; 
;and  2.  If  so,  was  the  conveyance  fraudulent 
as  against  him? 

In  the  view  I  have  taken  of  the  subject,  it 
has  been  necessary  to  examine  only  the  second 
•question.  Mr.  J.  Sutherland,  in  giving  the 
•opinion  of  the  Supreme  Court,  held  that  the 
conveyance  was  voluntary  and,  therefore,  not 
valid  against  a  prior  creditor  ;  and  this  opin- 
ion is  grounded  upon  the  decision  of  Glutn- 
•cellor  Kent,  in  Reade  v.  Livingston,  3  Johns. 
Ch.,  481.  Opinions  coming  from  such  a  source 
press  upon  the  mind  with  great  weight,  and 
are  entitled  to  the  highest  respect  and  considera- 
tion. But  being  in  a  court  where  the  law  is 
finally  to  be  settled,  and  considering  the  im- 
portance of  the  principle,  I  have  examined  the 
authorities  cited  in  that  case  and  some  others, 
and  have  come  to  the  conclusion  that  the  legal 
presumption  there  laid  down  as  the  doctrine  of 
the  courts,is  not  warranted  by  a  just  interpreta- 
tion of  the  statute  ;  and  that  the  English  de- 
'Cisions  previous  to  Apr.  19, 1775,  do  not  so  con- 
439*]  clusively  *and  satisfactorily  settle  the 
principle  that  it  ought  to  be  held  binding  upon 
this  court,  as  common  law  authority.  The 
Cluincellor  held  in  that  case,  that  the  intent  with 
which  a  voluntary  conveyance  is  made  is  not 
material  as  regards  prior  creditors,  but  that  it 
is  fraudulent  and  void  per  se.  His  language  is: 
"  If  the  party  be  indebted  at  the  time  of  a  vol- 
untary settlement,  it  is  presumed  to  be  fraud- 
ulent in  respect  to  such  debts;  and  no  circum- 
stances will  permit  those  debts  to  be  affected 
by  the  settlement,  or  repel  the  legal  presump- 
tion of  fraud  ;  that  the  presumption  of  law 
•does  not  depend  upon  the  amount  of  the  debts 
•or  the  extent  of  the  property  in  settlement,  or 
the  circumstances  of  the  party."  And  in  mak- 
ing a  distinction  between  prior  and  subsequent 
•debts,  he  observes,  that  "  the  fraud  in  the  vol- 
untary settlement  is  an  inference  of  law,  and 
ought  to  be  so,  as  far  as  concerned  existing 
debts  ;  but  as  to  subsequent  debts  there  is  no 
such  necessary  legal  presumption,  and  there 
must  be  proof  of  fraud  in  fact;"  thus  making 
&  distinction  between  fraud  in  law  and  fraud 
in  fact,  as  arising  upon  the  statute. 

But  what  are  we  to  understand  by  the  ex- 
pressions, "legal  presumptions  of  fraud," 
"fraud  is  an  inference  of  law,''  &c.,  &c.,when 
we  are  looking  for  the  construction  of  a  stat- 
ute made  for  the  prevention  of  frauds?  Fraud 
by  the  common  law,  is  a  deceit  in  the  convey- 
ance of  lands  or  chattels,  to  the  injury  of  an- 
other person,  and  involves  the  intent  of  the 
wrong-doer.  A,  intending  to  defraud  B,  sells 
him  a  horse  and  affirms  him  to  be  sound,  when 
he  knows  the  contrary.  Here  are  two  propo- 
sitions; and  when  they  are  connected  the  fraud 
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follows  as  a  conclusion  of  law  from  both.  How 
then  does  the  law  presume  or  infer  fraud?  Di- 
rectly it  does  not.  But  it  may  presume  and 
infer  facts;  and  if  the  facts  it  infers  are  neces- 
sary to  make  the  fraud,  then  the  fraud  follows 
as  a  like  conclusion.  It  is  the  judgment  of  law 
on  facts  and  intents.  If  there  be  a  loan  of 
money,  and  more  than  seven  per  cent,  taken  for 
interest,  the  law  will  presume  an  intent  to 
evade  the  statute  ;  for  without  that  fact  there 
would  be  no  usury.  The  Statute  13  Eliz. 
avoids  conveyances  made  with  intent  and  pur- 
pose to  defraud.  *Now,  it  must  either  [*44O 
be  proved  directly  that  such  was  the  intent  and 
purpose  of  the  conveyance,  or  the  fact  must  be 
presumed.  If  presumed,  how  does  the  law 
prevent  that  presumption  from  being  repelled? 
Repelling  the  presumption  is  only  disproving 
the  fact  which  has  been  presumed. 

If  the  legal  presumption  is  to  be  held  con- 
clusive, I  confess  I  do  not  see  how  fraud,  as 
contemplated  by  the  statute,  is  involved  in  the 
question  ;  for,  on  that  principle,  every  prior 
debt  is  a  lien  on  the  debtor's  estate  against  all 
conveyances  however  meritorious  or  honest,  if 
made  without  a  valuable  consideration  ;  and  is 
as  perfect  in  effect  as  if  the  prior  creditor  had 
a  mortgage  or  judgment  on  the  property  con- 
veyed. But  it  is  conceded  by  the  same  author- 
ity that  subsequent  creditors  would  be  required 
to  go  so  far  as  would  be  sufficient  to  raise  rea- 
sonable evidence  of  a  fraudulent  intent;  so  that 
as  to  prior  creditors  the  conveyance  would  be 
conclusive  and  fraudulent  per  se,  and  the  pre- 
sumption could  not  be  repelled  by  any  circum- 
stances. But  as  to  subsequent  creditors,  it 
would  be  only  prima  facie  evidence,  and  the  in- 
tent and  purpose  of  the  grantor  might  be  in- 
quired into:  That  most  of  the  authorities  be- 
fore Ld.  Hardwicke  make  no  such  distinction, 
I  think  cannot  be  doubted.  They  go  upon  the 
ground  that  the  voluntary  conveyance  is,  of  it- 
self, presumptive,  but  not  conclusive  evidence 
of  a  fraudulent  intent.  And  how  could  they 
go  beyond  this?  The  voluntary  conveyance  is 
not  proof  positive  of  such  intent,  because  it 
may  have  been  made  honestly ;  and  when  the 
conveyance  and  the  fact  of  prior  indebtedness 
come  out  in  proof  together,  it  is  then  a  reason- 
able presumption  it  was  made  to  defraud  cred- 
itors. 

If  we  take  the  statute  and  examine  its  plain 
and  simple  language,  unembarrassed  by  con- 
flicting constructions,  it  is  difficult  to  perceive 
the  ground  of  such  a  distinction. 

The  2d  section  of  the  Act,  1  K  R.  L.,  75,  re- 
cites that  for  the  avoiding  and  abolishing  of  all 
feigned,  covinous  and  fraudulent  feoffments, 
gifts,  grants,  alienations,  conveyances,  &c., 
&c.,  which  have  been  and  are  devised  and  con- 
trived of  malice,  fraud,  covin,  collusion  or 
guile,  to  the  end,  purpose  and  intent  to  delay, 
hinder  or  defraud  creditors  and  others  of  their 
*just  and  lawful  actions,  suits,  debts,  [*441 
•fee. ,  &c. ,  and  then  enacts  that  all  conveyances 
made  for  any  intent  and  purpose  before  de- 
clared and  expressed,  shall  be  void.  What  lan- 
guage can  be  stronger,  to  show  that  the  intent 
and  purpose  of  the  grantor  are  material  in  all 
cases  under  the  Act?  It  speaks  only  of  those 
conveyances  which  are  devised  and  contrived 
of  malice,  fraud,  covin,  collusion,  &c. ,  &c.,  to 
the  end,  purpose  and  intent  to  defraud  credit- 
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ore — using  every  common  law  term  that  could 
well  be  found  to  express  the  corrupt  purpose 
and  intent  of  the  wrong-doer.  And  the  4th  sec- 
tion which  makes  the  conveyance  penal  and  sub- 
jects the  parties  to  a  forfeiture,  shows  the  sense 
of  the  Legislature;  and  Ld.  Mansfield,  in  Doe 
v.  Routledge,  Cowp.,  710,  cites  this  part  of  the 
statute  to  show  that  a  voluntary  settlement,  as 
such,  was  not  covinous  and  fraudulent. 

It  must,  therefore,  be  obvious,  if  we  look  at 
the  statute  only,  that  the  intent  and  purpose  of 
the  parties  are  no  more  the  subject  of  inquiry, 
when  the  conveyance  is  made  to  defraud  cred- 
itors whose  debts  are  contracted  subsequent  to 
it,  than  they  are  when  made  to  defraud  prior 
creditors.  It  may  not  be  so  common  an  occur- 
rence for  a  man  to  dispose  of  his  property  for 
the  purpose  of  contracting  future  debts  he 
never  means  to  pay,  as  it  is  to  dispose  of  it  to 
avoid  debts  already  made.  But  that  men  might 
do  so  to  avoid  the  payment  of  future  debts, 
was  foreseen  by  the  Legislature  ;  and  that  they 
have  done  it  cannot  be  disputed.  It  is  admit- 
ted that  in  that  case  the  intent  and  purpose 
may  be  inquired  into.  If  so,  why  not  in  the 
other  ?  It  does  appear  to  me  that  the  only  real 
difference  is  in  the  weight  of  evidence  or  proof. 
If  a  man  puts  away  his  property  while  he  is  in 
debt,  it  is  strong  evidence  of  an  intent  to  de- 
fraud his  creditors.  If  he  does  it  when  not  in 
debt,  but  with  a  view  to  making  future  debts 
he  never  means  to  pay.it  is  evidence  of  a  fraud- 
ulent intent,  but  comparatively  weak  ;  and  in 
either  case,  the  evidence  is  made  stronger  or 
weaker  according  to  circumstances.  These  are 
as  various  as  the  different  situations,  actions 
and  devices  of  men.  They  depend  on  the  solv- 
ency or  insolvency  of  the  debtor,  the  amount 
of  property  conveyed,  the  amount  of  the  debts, 
the  time  and  manner  of  conveyance  and  the 
442*]  *person  or  persons  to  whom  the  con- 
veyance is  made ;  and  they  are  to  be  consid- 
ered and  determined  by  courts  of  equity  and 
juries.  But  on  the  contrary  principle,  there  is 
no  inquiry  into  any  circumstances.  A  debt  of 
$5  is  as  conclusive  evidence  of  fraud  as  $5,000. 

It  was  said  on  the  argument,  that  the  doc- 
trine of  legal  fraud  had  its  origin  at  that  pe- 
riod, when  the  courts  were  inclined  to  take  the 
power  from  the  jury.  But  another  suggestion 
that  it  is  the  offspring  of  the  Court  of  Chan- 
cery, I  believe  the  true  one.  There  the  Chan- 
cellor determines  both  the  law  and  the  fact, and 
the  purpose  and  intent  of  the  conveyance  are 
before  him,  as  before  a  jury  in  the  courts  of 
law.  When  a  conveyance  had  once  been  ad- 
judged fraudulent  upon  a  given  state  of  facts, 
those  facts,  as  well  as  the  law,  became  a  prec- 
edent for  a  succeeding  Chancellor,  and  bound 
the  judgment  by  the  force  of  analogy,  upon 
the  question  of  intent  and  purpose,  as  well  as 
law.  And  when  an  analogous  state  of  facts  in 
the  courts  of  law  has  been  referred  to  a  jury, 
and  the  jury  has  said  there  was  no  fraud,  the 
sayings  of  equity  judges  have  been  resorted  to 
for  legal  presumptions,  independent  of  inten- 
tional fraud;  and  hence  the  modern  distinction 
between  fraud  in  law  and  fraud  in  fact. 

It  becomes,  then,  an  important  question, 
whether,  when  a  voluntary  conveyance,  made 
upon  the  consideration  of  blood  and  affection, 
is  impeached  on  the  ground  of  its  being  fraud- 
ulent as  against  creditors,  and,  on  a  trial  at  law, 
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the  jury  has  declared  in  a  special  verdict  that 
the  conveyance  was  not  made  with  the  intent 
and  purpose  expressed  in  the  statute,  the  court 
can,  notwithstanding  the  verdict,  pronounce- 
upon  the  record,  that  the  conveyance  is  fraud- 
ulent and  void  ? 

Is  the  conveyance  only  prima  facie  evidence 
of  fraud  ;  or  is  it  conclusive,  and  not  to  be  re- 
pelled ? 

Twyne's  case,  8  Co.,  bO,  is  a  leading  one  on 
the  subject  of  fraudulent  conveyances,  and 
arose  a  few  years  after  the  statute.  Several 
points  were  resolved  by  the  court,  and  all  of 
them  clearly  adopted  as  evidence  of  the  fraud- 
ulent intent.  It  was  said  the  gift  had  the  signa 
and  marks  of  fraud,  because  it  was  general, 
without  exception  of  his  apparel,  or  anything 
*of  necessity ;  that  the  donor  continued  [*443 
in  possession  of  the  chattels,  and  used  them  as 
his  own  ;  and  that  it  was  made  in  secret,  and 
pending  the  writ ;  and  that  there  was  a  trust 
between  the  parties,  &c.,  &c.  All  these  were- 
the  circumstances  drawn  from  the  case,  and 
the  evidence  by  which  the  court  determined 
the  transaction  to  be  fraudulent. 

Sagitary  v.  Hide,  2  Vern.,  44,  was  a  case  in 
chancery.  The  plaintiff  was  a  creditor  by  bond 
to  J.  S.,  who  settled  his  real  estate  on  his  wife- 
for  life,  remainder  to  one  Middleton,  with  pow- 
er of  revocation  ;  and  Middleton  sold  to  the  de- 
fendant Hide,  who  had  part  of  the  purchase 
money  in  his  hands,  out  of  which  the  plaintiff 
sought  to  be  satisfied  his  debt.  For  the  plaint- 
iff it  was  insisted  that  the  settlement  was  fraud- 
ulent, and  that  the  estate  ought  to  be  assets. 
But  it  was  said  by  the  court,  that  every  volun- 
tary conveyance  is  not,  therefore,  fraudulent; 
but  a  voluntary  conveyance,  if  there  was  a 
reasonable  cause  for  the  making  of  it,  may  be 
good  and  valid,  even  against  a  creditor. 

And  in  Sir  Ralph  Bovy's  case,  1  Vent.,  193, 
it  was  said  by  the  court,  if  there  had  been  no- 
precedent  agreement  to  make  the  settlement.so- 
that  it  had  been  a  voluntary  conveyance,  though 
every  such  an  one  carries  an  evidence  of  fraud, 
yet  it  is  not  upon  that  account  only,  always  to 
be  reckoned  fraudulent,  or  to  be  avoided  by  a. 
purchaser  upon  a  valuable  consideration.  It 
is  to  be  observed  that  this  was  a  case  of  a  subse- 
quent purchaser,  under  the  27  Eliz.,  ch.  4,  and 
the  courts  have  construed  this  statute  more 
strongly  in  favor  of  purchasers  than  that  of  13- 
Eliz.  in  favor  of  creditors.  Walker  v.  Burrows, 
1  Atk.,  93  ;  Ld.  Townsendv.  Windham,  2Ves., 
Sr.,  1,  10.  And  the  same  distinction  is  laid 
down  in  Ld.  Teynham  v.  Mullins,  1  Mod.,  119. 
Hale,  Ch.  J.,  and  Twisden,  J.,  there  said  the- 
settlement  was  not  fraudulent,  and  that  a  deed 
might  be  voluntary  and  yet  not  fraudulent ;. 
otherwise  most  of  the  settlements  in  England 
would  be  avoided.  That  was  a  case  under  the 
13  Eliz.,  1  Mod.,  119.  Leach's  ed.,  note  a. 

In  Lavender  v.  Blackstone,  2  Lev.,  146,  one 
ground  the  court  took  as  an  evidence  of  fraud, 
was  the  continuance  in  *possession  of  [*444 
Pudsy.who  had  made  the  settlement;  and  Hale, 
Ch.  J.,  said  every  such  conveyance,  prima  fa- 
cie, shall  be  deemed  fraudulent  against  a  pur- 
chaser. 

But  circumstances  may  alter  the  case  ;  and 
in  the  East  Ind.  Comp.  v.  Clavett,  Gilb.  Eq.,37, 
it  is  obvious  that  the  Lord  Chancellor  ground* 
his  opinion  upon  the  purpose  and  character  of 
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the  settlement ;  for  he  observed,  "it  was  a  rea- 
sonable, just  and  honest  provision,  and  no  color 
of  fraud  in  it."  (Id.,  39.) 

It  is  admitted  by  Ld.  Ellenborpugh,  in  Doe 
v.  Manning,  9  East,  63,  64,  in  discussing  the 
same  subject  in  relation  to  subsequent  purchas- 
ers, that  in  several  of  the  cases  which  arose 
nearest  to  the  time  of  passing  the  statute,  the 
judges  seem  to  have  thought  that  a  voluntary 
settlement  was  only  prima  facie  fraudulent 
against  a  purchaser,  according  to  the  language 
or  Sir  Ralph  Bovy's  case  ;  and  he  cites,  to  the 
same  effect,  Jenkins  v.  Kemishe,  Hardres,  398, 
and  1  Lev.,  146  ;  Gdrth  v.  Mois,  1  Keb.,  486  ; 
and  in  Style,  446,  he  says:  "It  is  stated  to 
have  been  said,  on  a  trial  at  bar  (Ld.  Rolle  be- 
ing then  Ch.  J.),  that  a  voluntary  conveyance, 
upon  consideration  of  natural  affection,  hath 
no  badge  of  fraud,  unless  he  who  makes  it  be 
indebted  at  the  time,  or  in  treaty  for  the  sale  of 
the  lands.  And  in  addition  to  these  printed 
cases.  Sir  Robert  Eyre,  then  Ch.  J.  of  C.B.,  ac- 
cording to  a  manuscript  note  formerly  belong- 
ing to  Mr.  Justice  Cline,  in  a  case  of  Standon  v. 
Charlwood,  tried  before  him  at  the  London  sit- 
tings, after  Trinity  Term,  1732,  laid  it  down 
that  a  voluntary  settlement,  made  upon  mar- 
riage, by  Sir  Richard  Anderson,  was  not  fraud- 
ulent because  voluntary;  but  the  question  was, 
whether  it  was  not  made  with  an  intent  to  de- 
fraud ;  and  the  jury  so  found  it."  He  then  in- 
troduces several  ancient  cases,  which  he  sup- 
poses establish  a  contrary  principle.  The  earli- 
est case,  he  says,  in  which  this  is  distinctly  laid 
down,  is  Woodie's  case,  cited  by  Tanfield  in 
Colmlle  v.  Parlcer,  Cro.  Jac. ,  158,  where  it  was 
adjudged,  "  that  an  assignment  of  a  lease  of 
lands  by  one  quasi  in  jointure  to  his  wife,  he 
taking  the  profits,  and  afterwards  selling  it 
without  notice,  was  within  the  statute;  though 
not  made  in  trust  to  be  revoked,  nor  with  any 
445*]  clause  of  revocation  ;  because  it  *was 
a  voluntary  conveyance  at  first,  and  shall  be 
intended  fraudulent  at  the  beginning."  It  will 
be  recollected,  that  this  was  the  language  of 
Tanfield,  upon  evidence  to  the  jury,  on  an  in- 
formation, in  which  it  cannot  be  supposed  that 
a  fraud  in  law  would  be  conclusive  upon  the 
defendant.  It  does  not  appear  to  me,  from  this 
note,  that  the  distinction  was  so  clearly  taken 
in  Woodie's  case  as  was  supposed.  The  expres- 
sion, that  it  shall  "  be  intended  fraudulent  at 
the  beginning,"  is  satisfied  with  the  idea  that 
it  shall  be  presumed  to  be  so,  until  the  contrary 
appears.  Nor  do  I  perceive,  on  a  careful  ex- 
amination of  the  other  cases,  that  the  contrary 
principle  is  so  clearly  established.  They  are 
Prodgers  v.  Langham,  1  Sid.,  133;  White  v. 
Hussey,  Prec.  in  Chan.,  14;  Gardiner  v.  Painter, 
Gas.  t.  King,  C,  p.  65,  and  Tonkins  v.  Emm, 
1  Eq.  Cas.  Abr.,  334. 

In  examining  the  cases  decided  by  Ld.  Hard- 
wicke,  it  is  manifest  that  he  often  regards  the 
conveyance  and  the  circumstances  as  evidence 
of  fraud ;  and  when  it  is  considered  he  was  de- 
termining facts  as  well  as  law,  it  is  sometimes 
difficult  to  understand,  whether  he  takes  the 
facts  and  circumstances  as  evidence  of  the 
fraudulent  intent,  and  thus  adjudges  the  con- 
veyance void;  or  considers  that  the  law  makes 
it  void  without  regard  te  circumstances.  I  will 
notice  them  in  the  order  of  time  in  which  they 
arose. 
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In  Russell  v.  Hammond,  1  Atk.,  15,  which 
was  the  case  of  aorior  creditor,  he  said:  "The 
question  is,  whlHier  this  shall  prevail  against 
the  creditors  of  German  and  Hammond,  as  a 
good  settlement.  It  depends  upon  circum- 
stances, and  every  case  varies  in  that  respect. 
There  are  many  opinions  that  every  voluntary 
settlement  is  not  fraudulent.  What  the  judges 
mean  is,  that  a  settlement  being  voluntary,  is 
not,  for  that  reason,  fraudulent,  but  is  evidence 
of  fraud  only.  Bovy'ncase,  1  Vent.,  193;  Ld. 
Teynham  v.  Muttins,  1  Mod.,  119.  Though  I 
have  hardly  known  a  case  where  the  person 
conveying  was  indebted  at  the  time  of  the  con- 
veyance, that  has  not  been  deemed  fraudulent. 
There  are,  to  be  sure,  cases  of  voluntary  settle- 
ments that  are  not  fraudulent;  and  those  are, 
where  the  person  making  it  is  not  indebted  at 
*the  time.  Subsequent  debts  will  not  [*44ft 
shake  such  settlement."  But,  he  said,  in  the 
last  settlement  there  was  a  plain  badge  of  fraud ; 
and  he  goes  on  to  state  what  the  badge  of  fraud 
was. 

Were  there  no  other  decisions  of  Ld.  Hard- 
wicke,  I  should  have  doubt  whether,  in  this 
case,  he  intended  to  go  beyond  the  doctrine  of 
the  cases  cited  by  him.  After  noticing  the 
opinion  of  former  judges,  that  the  voluntary 
settlement  was  evidence  of  fraud  only,  he  says, 
he  had  hardly  known  a  case,  where  the  person 
conveying  was  indebted  at  the  time,  that  had 
not  been  deemed  fraudulent.  I  should  under- 
stand him  to  mean,  that  indebtedness  at  the 
time  of  the  conveyance,  was  so  strong  an  evi- 
dence of  fraud  in  itself,  that  it  had  been  suffi- 
cient in  almost  all  the  cases,  to  defeat  the  con- 
veyance; and  it  seems  plain,  that  in  determin- 
ing the  last  settlement  in  the  case  to  be  fraudu- 
lent, he  did  so  upon  the  evidence  and  badges 
of  fraud. 

Stileman  v.  Ashdown,  2  Atk.,  477;  Middlecomb 
v.  Marlow,  2  Atk.,  519;  Fitzer  v.  Fitzer,  2  Atk., 
511,  and  Walker  v.  Burrows,  1  Atk.,  93,  were 
cases  of  subsequent  creditors;  and  Ld.  Hard- 
wicke  determined,  from  the  circumstances, 
whether  the  conveyances  were  fraudulent  or 
not.  They  are  not  material  to  the  point  in  dis- 
cussion, except  so  far  as  in  his  observations 
he  makes  a  distinction  between  prior  and  sub- 
sequent creditors.  In  Fitzer  v.  Fitzer,  in  answer 
to  a  question  put  by  himself  to  the  counsel,  he 
says,  it  is  certain  that  every  conveyance  of  the 
husband  that  is  voluntary,  and  for  his  own 
benefit,  is  fraudulent  against  creditors.  If  it  is 
to  be  inferred,  from  this  general  remark,  that 
prior  indebtedness  was,  in  his  mind,  a  conclu- 
sive presumption,  the  same  inference  may  be 
applied  to  subsequent  indebtedness;  for  he 
speaks,  without  distinction,  of  every  convey- 
ance purely  voluntary.  And  in  Walker  v.  Bur- 
rows, after  reciting  the  language  of  the  Act,  he 
says,  unless  the  conveyance  was  made  for  the 
purpose  expressed  in  the  statute,  it  would  not 
be  void ;  for  there  was  no  proof  that  the  father 
was  indebted  at  the  time,  or  soon  after,  so  as  to 
collect  from  thence  the  intention  to  be  fraudu- 
lent. 

In  Brown  v.  Jones,  1  Atk.,  188  and  [*447 
Wheeler  v.  Caryl,  Arab. ,  121  his  attention  was 
drawn  principally  to  the  question,  whether  the 
consideration  was  sufficient  to  support  the  set- 
tlement; and  in  White  v.  Sansom,  3  Atk.,  410, 
whether  the  debt  accrued  before  or  after  the 

441 


447 


COURT  OP  ERRORS,  STATE  OK  NEW  YORK. 


1826 


settlement.  Beaumont  v.  Thorp,  1  Ves.,  Br.,  27, 
•was  the  case  of  a  prior  creditor,  and  being  mere- 
ly voluntary,  and  not  mad#"in  pursuance  of 
any  marriage  articles,  the  settlement  was  held 
fraudulent. 

In  the  case  of  Ld.  Townsend  v.  Windham,  2 
Ves.,  Sr.,  1,  10,  which  I  believe  is  the  last  in 
point  of  time  but  one,  I  think  it  must  be  ad- 
mitted, he  goes  the  full  length  of  the  doctrine, 
that  the  legal  presumption  is  conclusive;  for  he 
said  he  knew  of  no  case  on  the  13  Eliz.  where  a 
man,  indebted  at  the  time,  made  a  mere  volun- 
tary conveyance  to  a  child  without  considera- 
tion, and  died  indebted,  but  that  it  should  be 
considered  a  part  of  his  estate  for  the  benefit 
of  his  creditors. 

But  it  seems  to  me  that  the  doctrine  of  Ld. 
Hardwicke  has  not  been  fully  adhered  to  by 
subsequent  judges;  and  that  Ld.  Mansfield,  in 
particular,  if  he  did  not  wholly  disregarded  it, 
followed  the  ancient  principle,  as  more  agree- 
able to  the  spirit  and  language  of  the  statute. 

In  Stephens  v.  Olive,  2  Bro.  Ch.,  92,  the  Mas- 
ter of  the  Rolls  held,  that  although  the  settler 
was  indebted  at  the  time,  yet  if  the  debt  was 
secured  by  a  mortgage,  the  settlement  was 
valid;  and  in  George  v.  Mittxmk,  9  Ves.,  193, 
Ld.  Eldon  admits,  that  if  a  settlement  contains 
a  provision  for  the  payment  of  debts  then  ex- 
isting, it  will  be  good  against  a  subsequent 
creditor,  coming  to  impeach  the  settlement. 
But  if  a  prior  indebtedness  was  a  conclusive 
presumption  of  fraud,  and  a  subsequent  cred- 
itor could  be  let  in,  by  showing  that  fact.how, 
I  would  ask, does  a  mortgage  or  a  provision  for 
the  debt,  affect  the  principle,  except  on  the 
ground  that  they  exclude  the  idea  of  intention- 
al fraud  ? 

In  Lush  v.  Wilkinson,  5  Ves.,  384,  a  subse- 
quent creditor  came  to  impeach  the  settlement 
by  proving  prior  debts,  and  the  Master  of  the 
Rolls  said  that  proof  of  a  single  debt  would 
not  do;  that  every  man  must  be  indebted  for 
the  common  bills  of  his  house,  though  he  pays 
448*J  them  every  week;  that  *it  depended 
upon  this:  whether  he  was  in  insolvent  circum- 
stances at  the  time.  This  language  has  been 
considered  a  loose  dictum;  but  whether  author- 
ity or  not,  it  shows  a  disposition  to  escape  from 
that  construction  which  made  every  debt,great 
or  small,  and  under  any  circumstances,  con- 
clusive evidence  of  fraud. 

The  cases  of  Cadogan  v.  Kennett,  Cowp., 
432,  and  Doe  v.  Routledge,  Cowp.,  705,  decided 
by  Ld.  Mansfield,  are,  in  my  judgment,  strong- 
ly opposed  to  the  doctrine  of  Ld.  Hardwicke. 
The  first  was  the  case  of  a  marriage  settlement, 
and  the  defendant  was  a  creditor  at  the  time 
of  the  settlement.  Ld.  Mansfield,  in  speaking 
of  the  statute,  says,  "such  a  construction  is  not 
to  be  made  in  support  of  creditors,  as  will  make 
third  persons  sufferers.  Therefore,  the  statute 
does  not  militate  against  any  transaction  bona 
Jide,  and  where  there  is  no  imagination  of  fraud; 
and  so  is  the  common  law.  The  Statute  27  Eliz. , 
ch.,  4,"  he  says,  "does  not  go  to  voluntary  con- 
veyances, merely  as  being  voluntary,  but  to 
such  as  are  fraudulent.  A  fair  voluntary  con- 
veyance may  be  good  against  creditors,  not- 
withstanding its  being  voluntary.  The  circum- 
stance of  a  man  being  indebted  at  the  time  of 
his  making  a  voluntary  conveyance,  is  an  ar- 
gument of  fraud.  The  question,  therefore,  in 
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every  case  is,  whether  the  act  done  is  a  bona  fide 
transaction,  or  whether  it  is  a  trick  and  con- 
trivance to  defeat  creditors,"  In  the  second 
case,  he  says,  ' '  the  statute  does  not  say  a  vol- 
untary settlement  shall  be  void,  but  that  a 
fraudulent  settlement  shall  be  void."  There  is 
no  part  of  the  Act  of  Parliament  which  affects 
voluntary  settlements,  eo  nomine,  unless  they 
are  fraudulent.  One  circumstance,  he  says, 
should  always  be  attended  to;  whether  the  per- 
son was  indebted  at  the  time  he  made  the  settle- 
ment: if  he  was,  it  is  a  strong  badge  of  fraud. 
It  will  not  be  presumed  Ld.  Mansfield  was  un- 
acquainted with  the  doctrines  of  the  courts  in 
his  time.  He  speaks  of  them  himself,  in  this 
very  case,  and  says,  "a  custom  has  prevailed 
and  leant  extremely,  to  construe  voluntary  set- 
tlements fraudulent  against  creditors,  but  if 
the  circumstances  of  the  transaction  show  it 
was  not  fraudulent  at  the  time,  it  is  not  within 
the  meaning  of  the  statutes."  Language  so  de- 
cided, bearing  so  directly  *upon  the  [*44J> 
question,  and  coming  from  so  high  authority, 
must  be  entitled  to  great  weight. 

But  other  judges,  since  those  decisions, have 
spoken  in  a  different  language.  In  Nunn  v. 
Wilsmore,  8  T.  R.,  528,  Ld.  Kenyon  speaks  of 
the  deed  as  being  either  actually  fraudulent  or 
voluntary.from  which  thelaw  infers  fraud;  and 
in  Doe  v. Martyr,  4  Bos.  &  P.,  332;  Doe  v. Man- 
ning, 9  East,  59;  Buckle  v.  Mitchell,  18  Ves.  ,100, 
&udHittv.  Bishop  of  Exeter,  2  Taunt.,  82,  which 
arose  upon  the  27th  Eliz.,  the  voluntary  convey- 
ance was  held  fraudulent  upon  the  presump- 
tion of  law.  But  it  is  evident  the  judges  ad- 
hered to  the  rule  with  reluctance,  and  found 
themselves  bound  to  conform  to  it,  on  the 
ground  that  the  safety  of  too  many  estates  de- 
pended upon  it. 

.  It  may  be  well  now  to  notice  the  view  that 
has  been  taken  of  this  subject,  by  some  of  our 
own  judges,  previous  to  the  decision  in  this 
cause. 

In  Jackson  v.  Brush,  20  Johns.,  5,  a  verdict 
was  taken,  subject  to  the  opinion  of  the  court 
on  a  case.  The  deed  set  up  by  the  plaintiff,  and 
on  which  his  claim  rested,  was  held  to  be  with- 
out any  consideration ;  and  Mr.  J.  Yates,  in 
giving  the  opinion  of  the  court,  adjudged  it 
fraudulent  from  the  circumstances.  He  de- 
clared it  to  be  without  consideration,  and  made 
with  intent  to  defraud  creditors,  and  void  by 
the  statute.  In  Manhattan  Co.  v.  Osgood,  15 
Johns.,  167,  168,  he  said  the  law  was  well  set- 
tled, that  if  a  party  execute  a  voluntary  con- 
veyance, indebtedness  at  the  time  was  evidence 
of  fraud.  And  in  Verplank  v.  Sterry,  12  Johns. , 
554,  et  seq.  decided  in  this  court,  Mr.  J.  Spen- 
cer has  gone  into  the  subject,  and  forcibly 
combated  the  modern  doctrine  of  the  English 
courts  upon  the  27  Eliz.  He  observed,  that  Ld. 
Ellenborough,  in  Doe  v.  Manning,  did  not  pre- 
sent the  opinion  of  Ld.  Mansfield,  in  Doe  v. 
Routledge,  in  the  strong  point  of  view  it  mer- 
ited ;  and  on  examining  the  construction  which 
had  been  given  to  the  13  Eliz.,  he  said,  it  is  per- 
fectly well  settled,  that  to  impeach  a  voluntary 
settlement  made  on  a  meritorious  considera- 
tion, it  is  necessary  that  the  seller  should  not 
only  be  indebted,  but  should  be  insolvent,  or  in 
*doubtful  circumstances  at  the  time.  [*45O 
The  13  Eliz.  was  intended  to  prevent  the  con- 
veyance of  property,  with  a  design  to  defraud 
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•creditors  ;  and  in  Sand*  v.  Hildreth,  14  Johns., 
498,  I  understand  him  to  mean,  that  the  fraud 
contemplated  by  the  statute  is  always  a  matter 
of  fact,  intent  and  purpose.  And  in  Jackson  v. 
Ham,  15  Johns.,  263,  he  says  the  voluntary 
deeds  which  may  be  avoided  by  a  subsequent 
purchaser  under  the  27  Eliz.  are  such  as  are 
made  with  intent  to  deceive  such  purchaser, 
and  this  intent  to  deceive  is  evidenced  by  a 
voluntary  conveyance,  coupled  with  a  subse- 
quent agreement  to  sell  again. 

The  subject  has  been  discussed  in  several  of 
the  state  courts,  and  in  some  of  them,  the  point 
has  been  expressly  decided.  Salmon  v.  Bennett. 
1  Day,  Conn.  N.  S.,  525,  was  a  case  in  the  Su 
preme  Court  of  Errors  of  Conn.  Chancellor 
Kent,  in  Reade  v.  Livingston,  admits  that  it 
lays  down  a  rule  somewhat  different  from  that 
which  he  had  deduced  from  the  English  cases. 
The  deed  in  question  was  from  the  father  to 
the  son,  in  consideration  of  natural  affection. 
It  was  adjudged  that  a  distinction  existed,  in 
the  case  of  a  voluntary  conveyance,  between 
the  children  of  the  grantor  and  strangers  ;  and 
that  mere  indebtedness  at  the  time  would  not, 
in  all  cases,  render  a  voluntary  conveyance 
void  as  to  creditors,  when  it  was  a  provision 
for  a  child,  and  the  deed  was  supported  by  the 
court  against  a  prior  creditor. 

The  case  of  Bennett  v.  Bedford  Bank,  11 
Tyng,  421 ,  arose  in  Mass.  It  was  there  decided, 
that  as  there  was  no  fraud  in  fact,  the  deed 
was  good  against  a  subsequent  creditor,  and  all 
but  such  as  were  creditors  at  the  time.  But  the 
question  of  prior  indebtedness  was  not  directly 
before  the  court.  In  Parker  v.  Proctor,  9  Mass. , 
390,  the  same  principle  is  recognized  ;  and  in 
Harrison  v.  Trustees,  etc.,  12  Mass.,  462,  the 
question  was,  whether  the  grantee  participated 
in  the  fraudulent  intent  of  the  grantor,  to  de- 
fraud his  creditors.  Parker,  Ch.  J.,  said  there 
was  not  conclusive  evidence  of  that  fact ;  and 
fraud  was  not  to  be  presumed  in  a  court  of  law. 

In  S.  C.,  the  law  appears  to  be  settled,  that 
a  voluntary  conveyance  upon  a  meritorious 
451*]  consideration,  *is  only  prima  facie  evi- 
dence of  fraud,  and  may  be  repelled  by  cir- 
cumstances Thus,  in  Hamilton  v.  Greenwood, 
1  Bay,  173,  a  settlement  of  several  negroes 
was  made  by  the  husband  on  the  wife,  he  at 
the  same  time  having  other  personal  property 
to  a  considerable  amount.  Afterwards,  he 
mortgaged  one  of  the  negroes  to  the  defend- 
ant, to  secure  a  debt  he  owed  previous  to  the 
settlement.  The  court  said  the  transaction  de- 
pended wholly  upon  the  intent  with  which  -it 
was  done  ;  that  fraud  or  not  fraud  was  a  mat- 
ter very  proper  for  the  consideration  of  a  jury  ; 
that  to  say  no  voluntary  deed,  made  for  the 
support  and  advancement  of  a  part  of  a  man's 
family,  was  good,  because  a  man  happened  to 
be  embarrassed  at  the  time,  would  be  carrying 
the  matter  much  further  than  the  principles  of 
law  or  justice  would  warrant ;  that  a  fair  vol- 
untary conveyance  might  be  good  against  cred- 
itors, notwithstanding  it  was  voluntary ;  that 
the  circumstance  of  a  man's  being  indebted  at 
the  time,  might  be  an  argument  of  fraud.  So 
in  Teasdale  v.  Reaborne,  2  Bay,  546,  and  Taylor 
v.  Heriot,  4  Desauss.,  232.  The  same  doctrine 
appears  to  be  settled  in  N.  C.  and  Ky.  In 
Smith  v.  Niel,  1  Hawks,  341,  it  is  held  that 
fraud  or  not  fraud  under  the  statute,  is  a  ques- 
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tion  of  fact  and  not  of  law.  Trotter  v.  Howard, 
1  Hawks,  820,  S.  P.,  and  see  Gilpin  v.  Dams,  2 
Bibb,  416.  Taylor  v.  Eubank,  3  Marsh.,  239, 
241,  is  in  point  that  the  question  of  fraud 
where  the  settler  is  indebted  at  the  time,  must 
go  to  the  jury. 

The  case  of  Alexander  v.  Deneale,  2  Munf., 
342,  determined  by  the  Supreme  Court  of  Ap- 
peals of  Va. ,  was  cited  by  the  counsel  for  the 
defendant  in  error,  as  establishing  a  contrary 
doctrine  ;  but  I  think  not.  The  only  question 
was,  whether  the  vendor  of  chattels"  retaining 
the  possession  after  an  absolute  sale,  rendered 
it  fraudulent  and  void,  per  &e,  as  to  creditors  ? 
The  court  held  it  to  be  so  according  to  modern 
decisions. 

Hinde's  Lessee  v.  Longworth,  11  Wh.,  211, 
came  before  the  Supreme  Court  of  the  U.  S., 
on  error  *to  the  Circuit  Court  of  Ohio.  [*452 
It  was  the  case  of  a  prior  creditor  ;  and  Judge 
Thompson,  in  giving  the  opinion  of  the  court 
upon  the  exceptions  taken  in  the  court  below, 
says  the  evidence  offered  by  the  plaintiff,  to  re- 
pel the  presumption  of  fraud,  was  improperly 
rejected  by  the  court ;  that  a  deed  from  a  pa- 
rent to  a  child,  for  the  consideration  of  love 
and  affection,  is  not  absolutely  void  as  against 
creditors  ;  that  it  may  be  so  under  certain  cir- 
cumstances ;  but  that  the  mere  fact  of  being  in 
debt  to  a  small  amount,  would  not  make  the 
deed  fraudulent,  if  it  could  be  shown  that  the 
grantor  was  in  prosperous  circumstances,  and 
unembarrassed  ;  and  that  the  gift  was  a  rea- 
sonable provision  according  to  his  state  and 
condition  in  life,  and  having  enough  for  the 
payment  of  the  grantor's  debts  ;  that  the  want 
of  a  valuable  consideration  may  be  a  badge  of 
fraud,  but  not  conclusive,  and  maybe  repelled 
by  evidence.  He  also  observed,  "  it  is  said  that 
a  voluntary  deed  is  void  only  as  to  antecedent 
and  not  subsequent  creditors,  unless  made  with 
a  fraudulent  intent ;  and  this  appears  to  be  the 
doctrine  of  this  court  as  laid  down  in  Sexton  v. 
Wheaton,  8  Wh.,  242,  after  a  review  of  the 
leading  authorities  on  this  question."  It  does 
not  strike  me  that  the  judge,  by  this  observa- 
tion, means  to  say  that  the  doctrine  of  the 
court  goes  so  far  as  to  make  void  all  voluntary 
conveyances,  merely  upon  the  ground  of  prior 
indebtedness  ;  for  he  says  afterwards,  in  the 
same  page,  that  the  accounts  might  be  looked 
to  for  the  purpose  of  showing  that  Doyle,  the 
elder,  was  in  debt  at  the  date  of  the  deed  ;  but 
whether  to  an  extent  which  would  avoid  the 
deed,  must  depend  on  circumstances  which  are 
not  to  be  inquired  into  by  the  court.  And  I 
would  ask,  whether  what  is  noticed  here  as  the 
doctrine  of  the  court  in  Sexton  v.  Wheaton  is 
not  rather  to  be  looked  upon  as  a  passing  ad- 
mission of  the  Chief  Justice  in  that  cause,  that 
such  was  the  modern  doctrine  in  England  ? 
For  it  appears  tome  that  the  point  did  not  nec- 
essarily come  before  him  in  that  cause.  The 
grantor  there  was  not  indebted  at  the  time  of 
the  conveyance  ;  and  the  principal  inquiry  of 
the  *  Chief  Justice  was,  whether  there  [*453 
was  sufficient  evidence  of  fraud  to  impeach  the 
settlement  in  favor  of  a  subsequent  creditor. 
He  refers  to  the  principal  authorities  cited  by 
Chancellor  Kent,  in  Reade  v.  Livingston,  and 
remarks  generally,  that  "in  construing  the 
Statute  13  Eliz.  the  courts  have  considered 
every  conveyance  not  made  on  consideration, 
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deemed  valuable  in  law,  as  void  against  previ- 
ous creditors  ;  that  with  respect  to  subsequent 
creditors,  the  application  of  the  statute  ap- 
peared to  have  admitted  of  some  doubt." 

Another  principle  arising  upon  the  statute 
had  been  fluctuating  in  our  courts,  until  it  was 
finally  settled  by  the  Supreme  Court,  in  Bissell 
v.  Hopkin«,  8  Cow.,  166.  This  was,  whether 
possession  of  goods  continuing  in  the  vendor 
after  sale,  was  conclusive,  or  only  prima  facie 
evidence  of  fraud  as  to  creditors.  It  was  there 
settled,  after  an  examination  of  the  principal 
authorities,  that  it  is  only  a  presumption,  and 
may  be  explained,  agreeably  to  the  doctrine  of 
Ld.  Mansfield,  in  Cadogan  v.  Kennett,  and  con- 
trary to  the  modern  English  doctrine,  as  laid 
down  in  Edwards  v.  Harben,  2  T.  R.,  587. 

If  we  are  to  adopt  a  legal  presumption  as 
conclusive  in  one  case,  arising  upon  the  stat- 
ute, why  not  in  another  ?  I  do  not  see  why  pos- 
session, in  the  vendor  of  a  chattel,  is  not  as  con- 
clusive evidence  of  fraud  as  a  voluntary  con- 
veyance made  upon  the  meritorious  considera- 
tion of  blood  and  affection.  The  delivery  of 
possession  is  considered  the  very  perfection  of 
the  sale  of  chattels  ;  without  which,  a  secret 
trust  between  the  parties  would  be  a  most  ef- 
fectual means  of  fraud. 

From  this  view  of  the  law,  imperfect  as  it  is, 
I  think  the  following  conclusions  may  fairly  be 
drawn  :  that  the  ancient  decisions  are  nearly 
uniform  in  construing  the  voluntary  convey- 
ance as  only  prima  facie  evidence  of  fraud ;  that 
this  doctrine  is  supported  by  the  great  author- 
ity of  Ld.  Mansfield  ;  that  the  legal  presump- 
tion is  conclusive,  is  to  be  deduced  from  the 
decisions  of  Ld.  Hardwicke  ;  that  some  of  his 
successors  have  followed  him,  and  others  have 
materially  narrowed  his  ground  ;  that  among 
454*]  the  *state  authorities  in  this  country, 
with  the  exception  of  our  own,  there  is  a  strik- 
ing preponderance  in  favor  of  the  ancient  doc- 
trine. Do  the  English  decisions,  then,  previ- 
ous to  Apr.  19, 1775,  settle  the  question  in  favor 
of  the  conclusive  presumption,  with  so  much 
clearness  and  certainty,  that  this  court  is  bound 
by  them,  as  by  common  law  authority,  in  con- 
struing an  Act  of  the  Legislature,  passed  in 
1787  ?  In  my  judgment  they  do  not  ;  but  there 
is,  on  the  other  side  of  the  question,  great 
weight  of  authority,  supported  by  the  obvious 
meaning  and  spirit  of  the  Act. 

Believing,  therefore,  as  I  do,  that  there  is  no 
settled  authority  that  binds  this  court  upon  the 
question, and  that  the  judgment  of  the  Supreme 
Court  is  incorrect,  being  founded  upon  a  prin- 
ciple of  legal  fraud,  which  entirely  disregards 
the  intent  and  purpose  of  the  conveyance,  I  am 
constrained  to  dissent  from  it,  as  inconsistent 
with  the  declared  and  manifest  intention  of  the 
Legislature.  And  were  it  necessary  for  the 
court  to  lay  down  a  general  rule,  giving  a  true 
and  rational  construction  to  the  Act,  I  should 
say  that  a  voluntary  conveyance  in  considera- 
tion of  blood  and  affection,  by  one  indebted  at 
the  time,  was  prima  facie  only,  and  not  conclu- 
sive evidence  of  fraud. 

But  I  do  not  consider  the  deed  in  this  case 
as  purely  voluntary.  It  is,  in  good  sense,  a 
deed,  in  part  upon  a  meritorious,  and  in  part 
upon  a  valuable  consideration.  The  sum  of 
$10,000.  expressed  in  the  deed,  may  be  con- 
sidered the  fair  value  of  the  farm.  The  grantee, 
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on  receiving  the  deed,  executes  a  bond  to  the 
grantor,  to  secure  an  annuity  of  $500  during 
his  life,  and  bonds  to  the  daughters  of  the 
grantor,  for  $4,452.50,  payable  in  six  months 
after  his  death.  Admitting  that  the  annuity, 
which  was  regularly  paid  for  four  years,  is  to 
be  considered  only  as  a  fair  equivalent  for  the 
rents  and  profits  of  the  farm,  upon  what  prin 
ciple  is  the  consideration  not  to  be  deemed  val- 
uable, as  far  as  the  bonds  to  the  daughters  go  ? 
It  cannot  be  necessary,  to  make  a  consideration 
valuable,  that  money  should  be  paid  down. 
Security,  or  sufficient  personal  responsibility, 
would  amount  to  the  same  thing.  Blackstone, 
in  giving  the  requisites  of  a  valuable  consid- 
*eration(2  Bl.  Com.,  443),  reckons  mar-[*455 
riage,  money,  work  done,  or  other  reciprocal 
contract. 

Philander  Seward,  when  he  gave  these  bonds, 
was  perfectly  solvent.  He  had  an  estate  worth 
$10,000,  and  there  is  no  evidence  of  any  other 
charge  upon  it,  except  these  bonds  and  the  an- 
nuity. In  my  judgment,  it  is  not  the  same 
thing  as  if  the  father  had  parceled  out  the  es- 
tate among  his  children,  reserving  an  annuity 
from  each  in  proportion.  In  that  case,  if  the 
deed  should  fail,  each  child  would  lose  an  in- 
dividual portion,  and  have  nothing.  Here  the 
daughters  get  the  purchase  money  to  the 
amount  of  the  bonds,  and  lose  nothing;  but  the 
grantee  loses  the  whole  farm, and  pays  the  bonds 
besides.  I  know  of  no  principle  upon  which 
these  bonds  can  be  avoided.  To  say  the  obli- 
gor will  not  be  able  to  pay  them,  makes  noth- 
ing against  the  argument. 

I  do  not,  however,  rely  upon  this  view  of  the 
case.  I  take  the  broader  ground  on  which  I 
set  out.  I  am  aware  that  the  policy  of  permit- 
ting the  voluntary  conveyance  to  beonlypmna 
facie  evidence  of  fraud,  has  been  questioned. 
It  has  been  said  it  would  be  embarrassing,  if 
not  dangerous  to  the  rights  of  creditors,  and 
prove  an  inlet  to  fraud.  If  it  were  really  so, 
and  the  law  has  not  gone  far  enough  for  the 
support  of  creditors,  it  belongs  to  the  Legisla- 
ture, and  not  the  courts,  to  extend  it.  But  how 
would  the  principle  be  embarrassing  and  pre- 
vent the  detection  of  fraud  ?  When  the  cred- 
itor comes  to  impeach  the  deed,  he  is  support- 
ed, in  the  very  outset,  by  the  presumption  that 
it  is  fraudulent ;  and  this  presumption  he  can 
fortify  and  strengthen,  by  every  fact  and  cir- 
cumstance that  has  a  tendency  to  show  the 
fraud  ;  and  all  this  must  be  repelled  by  evi- 
dence, so  clear  and  irresistible,  as  to  leave  no 
doubt  of  the  fairness  and  honesty  of  the  trans- 
action ;  and  where  there  is  actual  fraud,  such 
as  in  my  view  comes  within  the  Act,  I  believe 
the  rights  of  a  creditor  will  be  safe  before  a 
jury.  It  is  true  there  might  be  cases  where  in- 
justice would  be  done  to  a  creditor,  and  so  it 
must  be  in  all  human  institutions.  But  would 
not  the  other  rule  sometimes  *produce  [*456 
an  evil  ?  I  think  it  would,  and  that  the  case 
before  us  is  evidence  of  it.  When  William 
Seward  transferred  and  guarantied  to  Van 
Wyck  the  judgment  against  William  Seward, 
Jr.,  it  could  not  reasonably  be  supposed' that 
the  property  which  had  been  conveyed  to  the 
latter  by  Van  Wyck,  would  not  'be  amply 
sufficient  to  meet  that  judgment.  By  that  con- 
veyance, William  Seward,  Jr.,  became  the 
owner  of  2,800  acres  of  land  in  the  Counties 
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of  Essex  and  Warren,  valued  in  the  convey- 
ance at  $11,200  ;  ar.d  188  acres  in  the  County 
ofOneida;  at  $1,880,  besides  the  other  prop- 
erty ;  and  it  was  baffling  human  foresight 
that  all  these  lands  would  produce  at  sheriff's 
sale  only  about  $574.  Under  these  impressions 
of  perfect  safety,  and  before  executions  had 
been  issued  against  the  property  of  William 
Seward,  Jr.,  the  old  man,  near  the  close  of  life, 
sets  down,  in  good  faith  and  honesty,  to  divide 
his  property  among  his  children,  upon  the  prin- 
ciples of  equal  and  exact  beneficence.  In  that 
settlement,  the  son,  in  equal  good  faith,  enters 
into  bonds  to  pay  his  sisters  their  shares.  But 
it  turns  out  eventually,  that  by  the  silent  opera- 
tion of  a  principle  of  fraud  in  law,  without  any 
fault  on  their  part,  this  settlement,  with  its  at- 
tendant contracts  and  stipulations,  is  to  be  torn 
from  its  foundations.  It  does  appear  to  me,  the 
evil  is  not  so  trivial  as  to  be  disregarded. 

I  am,  accordingly,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  re- 
versed. 

The  Court  concurring  in  the  result  of  these 
opinions,  except  MALLORY,  Senator. 

The  judgment  of  the  Supreme  Court  was  re- 
versed. 

Reversing1— 5  Cow.,  67. 

Cited  in^t  Wend.,  303 ;  5  Wend..  695 ;  7  Wend.,  339, 
438 ;  8  Wend.,  25,  378 ;  9  Wend.,  481 ;  11  Wend,,  206, 
253 ;  18  Wend.,  116, 377 ;  4  Hill,  312 ;  2  Paige,  58 ;  3 
Paige,  558 :  6  Pate e,  534 ;  8  Paige,  165  ;  1  Edw.,  260, 
328,  499  ;  3  Edw.,  62 ;  2  Sandf .  Ch.,  141 ;  1  N-  Y.,  524 ;  2 
N.  Y.,  276 ;  10  N.  Y.,  230  ;  24  N.  Y.,  445,  633  ;  32  N.  Y., 
648;  36  N.  Y.,  414:  63  N.  Y..  76;  65  N.  Y.,  78,  474  ;  2 
Trans.  App.,  256;  3  Hun,  699 ;  7  Hun,  567 :  15  Hun, 
154 ;  5  Barb.,  410  :  6  Barb.,  490,  549 ;  48  Barb.,  238 ;  60 
Barb.,  326 ;  6  T.  &  C.,  148;  19  Abb.  Pr.,  186;  3  Abb.  N. 
S.,  477  ;  4  Sandf.,  287  :  6  Bos.,  672 ;  7  Bos.,  489 ;  8  Bos., 
97  ;  38  Super,  324;  7  How.  TJ.  8.,  228,  229;  1  Wall.,  602; 
5  Id.,  675 ;  6  Id.,  433 ;  11  Id.,  162  ;  16  Id.,  388 ;  25  Am. 
Dec.,  637 ;  37  Am.  Dec.,  142  (3  Met.,  332);  34  Ind.,  435  ; 
9  Allen,  386 ;  18  Mich.,  127 ;  19  Mich.,  512;  54  Wis.,  308. 
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457*]  *THE  MINISTER,  ELDERS  AND 
DEACONS  OF  THE  REFORMED  PRO- 
TESTANT DUTCH  CHURCH  in  the  City 
of  Albany,  Plaintiffs  in  Error, 

V. 

JOHN  MELANCTHON  BRADFORD,  De- 
fendant in  Error. 

Contract  to  Perform  Labor  for  Stated  Compensa- 
tion— Performance,  or  Ability  and  Readiness 
to  Perform,  Condition  Precedent — Rule  Ap- 
plied to  Case  of  a  Minister  of  Church — Church 
Government — Suspension,  and  Final  Dissolu- 
tion of  Pastoral  Relation — Minister  not  Entitled 
to  Salary  after  Suspension. 

Where  one  contracts  to  pertorm  labor,  for  which 
he  is  to  receive  a  stated  compensation ;  perform- 
ance or  an  ability  and  readiness  to  perform,  in  the 
manner  stipulated,  are  conditions  precedent  to  the 
compensation  becoming  due. 

A  contract  to  act  as  minister  of  the  Reformed 
Dutch  Church,  for  which  the  particular  church  is 
to  pay  a  stated  salary,  founded  upon  a  call  referring 
to  the  rules  of  church  government  established  in 
the  National  Synodjheld  at  Dordrecht,  in  1618  and 
1619,  and  the  articles  explanatory  of  the  government 
and  discipline  of  the  Reformed  Dutch  Church  in 
the  U.  8.  A.,  is  not  an  exception  to  the  general 
rule,  which  makes  performance,  or  ability  and  read- 
iness to  perform  a  contract  of  labor,  a  condition 
precedent  to  the  price  becoming  due. 

And  where,  in  such  case,  a  sentence  of  suspen- 
sion, and  finally  of  dissolution  of  the  pastoral  con- 
nection between  the  minister  and  his  church,  for 
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a  fault  of  the  former,  was  pronounced  by  the  prop- 
er judicatory,  and  affirmed  on  appeal ;  held,  that 
the  minister  was  not  entitled  to  his  salary,  interme- 
diate the  sentence  of  suspension  and  dissolution. 

Citations— Cowp.,  437 ;  7  Johns.,  115 :  20  Johns.,  12; 
Dordrecht.  Art.,  79,  80;  Expl.  Art.,  39,  72;  12  Mod., 
460;  1  H.  B1-,  270,  273,  N.  A. 

ON  ERROR  from  the  Supreme  Court.  The 
action  in  the  court  below  was  covenant,  by 
John  M.  Bradford  (defendant  here),  against  the 
now  plaintiff's  in  error,  for  the  recovery  of  a 
portion  of  his  (B's)  salary  of  $2,000  per  annum, 
as  a  minister  of  the  gospel  of  the  plaintiffs  in 
error,  from  Dec.  2,  1820,  to  June  26,  1821. 

The  cause  was  tried  at  the  Albany  Circuit, 
on  the  2d  Tuesday  of  Apr.,  1822,  before  Spen- 
cer, then  Ch.  J.  of  the  Supreme  Court. 

On  the  trial,  the  plaintiff  below  gave  in  evi- 
dence the  call  of  the  defendants  below,  under 
their  corporate  seal,  dated  June  12,  1805,  di- 
rected to  the  plaintiff  in  error,  which  call  was 
as  follows  : 

"  To  the  Rev.  John  Melancthon  Bradford, 
&c.  Whereas,  the  Reformed  Protestant  Dutch 
Church  in  the  City  of  Albany,  is  at  present  des- 
titute of  the  stated  preaching  *of  the  [*458 
word,  and  the  regular  administration  of  the  or- 
dinances.and  is  desirous  of  obtaining  the  means 
of  grace  which  God  hath  appointed  for  the  sal- 
vation of  sinners,  through  Jesus  Christ  his  son; 
and  whereas,  the  said  church  is  well  satisfied  of 
the  piety,  gifts  and  qualifications  of  you,  John 
Melancthon  Bradford,  and  hath  good  hope  that 
your  labor  in  the  gospel  will  be  attended  with 
a  blessing;  therefore,  we,  the  minister,  elders 
and  deacons  of  the  said  church,  have  resolved 
to  call,  and  we  hereby  solemnly,  and  in  the  fear 
of  the  Lord.do  call  you, the  said  John  Melancton 
Bradford,  to  be  our  pastor  and  teacher,  to  preach 
the  word  in  truth  and  faithfulness  ;  to  admin- 
ister the  holy  sacraments  agreeably  to  the  in- 
stitutions of  Christ ;  to  maintain  Christian  dis- 
cipline; to  edify  the  congregation,  and  especial- 
ly the  youth,  by  catechetical  instructions,  and 
as  a  faithful  servant  of  Jesus  Christ,  to  fulfill 
the  whole  work  of  the  gospel  ministry,  agree- 
ably to  the  word  of  God,  and  the  excellent  rules 
and  constitution  of  our  Reformed  Dutch 
Church,  established  in  the  last  National  Synod, 
held  at  Dordrecht,  and  ratified  and  explained 
by  the  ecclesiastical  judicatory,  under  which 
we  stand,  and  to  which  you,  upon  accepting 
this  call,  must,  with  us,  remain  subordinate. 

In  fulfilling  the  ordinary  duties  of  your  min- 
istry, it  is  expressly  stipulated,  that  besides 
preaching  upon  such  texts  of  scripture  as  you 
may  judge  proper  to  select  for  our  instruction, 
you  also  explain  a  portion  of  the  Heidelberg 
Catechism  on  the  Lord's  days,  agreeably  to 
the  established  order  of  the  said  church  ;  and 
that  you  further  conform  in  rendering  all  that 
public  service  which  is  usual  and  has  been  in 
constant  practice  in  our  congregation. 

To  encourage  you  in  the  discharge  of  the  du- 
ties in  your  important  office,  we  promise,  in  the 
name  of  this  church,  all  proper  attention,  love 
and  obedience  in  the  Lord  ;  and  to  free  you 
from  wordly  cares  and  avocations,  whilst  you 
are  dispensing  spiritual  blessings  to  us,  we,  the 
minister,  elders  and  deacons  of  the  said  church, 
do  promise  and  oblige  ourselves,  and  our  suc- 
cessors, to  pay  to  you  the  sum  of  one  thousand 
five  hundred  dollars,  of  the  money  of  account 
of  the  United  States,  yearly,  and  every  year,  in 
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459*]  *quarterly  payments,  as  long  as  you 
continue  our  minister  in  the  said  church,  and 
remain  unmarried;  and  from  and  after  the  time 
of  your  marriage,  we  further  promise  and  oblige 
ourselves,  and  our  successors,  to  pay  you  the 
additional  sum  or  two  hundred  and  fifty  dol- 
lars, of  like  money  as  aforesaid,  yearly,  and 
every  year,  in  quarterly  payments,  during  the 
continuance  of  your  ministry  in  the  said 
church. " 

The  defendant  in  error  also  gave  in  evidence 
a  resolution,  dated  "  In  Consistory,  7th  Dec., 
1813"  under  the  corporate  seal  of  the  plaintiffs 
in  error,  fixing  his  permanent  salary  at  $2,000 
per  annum,  payable  quarterly. 

It  was  then  admitted  by  the  parties,  that  this 
salary  had  been  paid  up  to  Dec.  2,,  1820,  but 
not  after. 

It  was  thereupon  admitted,  that  the  elders 
and  deacons  of  the  Reformed  Protestant  Dutch 
Church  in  the  City  of  Albany,  to  wit :  Stephen 
Van  Rensselaer,  Conradt  Gansevoort,  John  R. 
Bleecker  and  Jacob  Ten  Eyck,  elders  ;  and 
Tunis  Slingerland,  John  A.  Goeway,  Charles 
D.  Townsend  and  Martin  Van  Alsyne,  deacons; 
at  a  consistorial  meeting,  held  Sep.  5,  1820, 
unanimously  agreed  upon  a  representation  in 
writing,  to  be  made  to  the  Classis  of  Albany, 
as  follows,  to  wit : 

"To  the  Reverend  Classis  of  Albany,  the  el- 
ders and  deacons  of  the  Consistory  of  the  Re- 
formed Protestant  Dutch  Church  in  the  City  of 
Albany,  respectfully  represent:  That  reports 
have  existed  for  a  considerable  time  past, which 
impute  to  their  minister,  the  Rev.  Dr.  JohnM. 
Bradford,  repeated  instances  of  inebriety;  that 
feeling  unwilling  to  credit  such  reports,  and 
desirous  to  preserve  the  character  and  useful- 
ness of  their  minister,  whose  talents  they  hold  in 
the  highest  estimation,  the  elders  have  both  for- 
mally and  informally  communicated  the  prev- 
alence of  said  reports  to  him,  and  admonish 
him  in  a  friendly  manner,  of  their  ruinous  ten- 
dency, and  the  necessity  of  greater  circumspec- 
tion on  his  part,  to  silence  them.  That,  hoping 
that  such  communications  and  admonitions 
would  produce  a  circumspect  and  exemplary 
course  of  conduct  on  the  part  of  their  minister, 
46O*]  and  aware  of  the  injurious  conse- 
quences which  might  result  from  a  public  in- 
vestigation, the  elders  and  deacons  have  hither- 
to forborne  to  request  such  investigation.  That 
the  continuation  and  extensive  prevalence  of 
the  said  reports,  with  references  to  recent  in- 
stances of  the  inebrity  of  their  minister,  as  well 
as  a  deep  sense  of  their  Christian  obligations, 
the  rules  of  the  church  now  constrain  the 
elders  and  deacons,  to  the  painful  duty  of  so- 
liciting the  investigation  as  early  as  may  be 
practicable.  That  the  standing  and  usefulness 
of  their  minister  in  the  congregation  is  al- 
ready materially  impaired,  and  the  elders  and 
deacons  entertain  strong  apprehensions,  that 
unless  the  said  reports  shall  be  speedily  silenced 
by  the  judicial  determination  of  the  Reverend 
Classis,  and  the  reproach  cast  upon  the  char- 
acter of  their  said  minister  completely  removed, 
it  will  be  wholly  impracticable  to  re-establish 
his  usefulness  amongst  his  present  flock.  Where- 
fore, the  elders  and  deacons  earnestly  entreat 
the  Reverend  Classis,  to  take  such  measures 
touching  the  premises,  as  the  excellent  consti- 
tion  and  rules  of  the  Reformed  Protestant 
446 


Dutch  Church  prescribe,  and  the  nature  of  the 
case  imperiously  requires. 

S.  V.  RKNSSELAER,  President  P.  T.  " 
That  the  said  representation  was,  by  the  di- 
rection of  the  said  elders  and  deacons,  in  the 
said  consistoral  meeting,  signed  by  the  said 
Stephen  Van  Rensselaer,  as  their  president  pro 
tempore,  and  Sep.  7,  in  the  year  last  mentioned, 
delivered  to  the  president  of  the  said  Classis  of 
Albany,  and  that  a  copy  thereof  was  previous 
to  such  delivery  to  the  said  president,  duly 
served  on  the  plaintiff  below.  That  a  meeting 
of  the  said  Classis  was  regularly  convened  and 
held,  in  pursuance  of  a  call  for  that  purpose 
by  the  president  thereof , to  investigate  the  truth 
of.  and  decide  upon  the  matters  set  forth  in  the 
said  representation,  at  the  City  of  Albany,  on 
Sep.  13  and  14,  in  the  year  last  mentioned.  That 
the  plaintiff  below  appeared  before  the  said 
Classis  of  Albany,  at  the  said  meeting  thereof, 
and  the  said  representation  was  openly  and  dis- 
tinctly read  in  the  said  Classis,  to  the  plaintiff 
below,  who  then  and  there  alleged  and  object- 
ed, *that  the  said  Classis,  was  not  con-  [*46 1 
stitutionally  convened,  which  objection  and 
allegation,  and  the  reasons  then  and  there 
urged  on  the  part  of  the  said  plaintiff  below,  in 
support  thereof,  having  been  duly  considered 
by  the  said  Classis,  were  then  and  there  over- 
ruled. That  the  Classis  then  proceeded  to  in- 
vestigate, whether  the  reports  set  forth  in  the 
aforesaid  representation,  to  be  in  circulation 
against  the  said  plaintiff  below,  of  repeated  in- 
stances of  inebriety,  were  of  such  continuance 
and  extent,  as  to  constitute  what  is  called 
"  common  fame  ;"  and  that  the  said  plaintiff 
below  attended  such  investigation,  and  had 
leave  to  cross-examine  the  witnesses.  That 
after  several  witnesses  had  been  duly  sworn 
and  examined  before  the  said  Classis,  relative 
to  the  continuance  and  extent  of  said  reports, 
and  the  evidences  of  the  said  witnesses  had 
been  duly  considered,  the  said  Classis  then  and 
there  adjudged  and  determined  that  the  con- 
tinuance and  extent  of  the  said  reports  against 
the  plaintiff  below,  charging  him  with  inebrie- 
ty, were  of  such  a  nature  as  to  constitute  what, 
in  the  constitution  of  the  aforesaid  church,  is 
termed,  "common  fame."  That  the  said  Classis 
thereupon  required  the  said  consistory  of  the 
Reformed  Protestant  Dutch  Church,  in  the 
City  of  Albany,  by  their  special  delegates  ap- 
pointed to  attend  the  said  Classis  at  the  time 
last  mentioned,  to  furnish  the  said  Classis  with 
specific  instances  or  charges  of  inebriety  against 
the  said  plaintiff  below,  and  the  names  of  wit- 
nesses to  prove  the  same.  That  such  specific 
instances  or  charges,  and  the  names  of  divers 
witnesses  to  prove  the  same,  were  thereupon 
furnished  to  the  said  Classis,  at  the  last  men- 
tioned meeting,  by  the  said  special  delegates, 
in  behalf  of  the  said  Consistory,  which  were 
then  and  there  openly  read  in  the  said  Classis 
to  the  plaintiff  below.  That  the  plaintiff  be- 
low, on  being  called  upon  by  the  said  Classis 
to  answer  to  the  said  charges,  then  and  there 
denied  the  truth  of  the  said  charges  and  there- 
upon requested  time  of  the  said  Classis  to  pre- 
pare for  his  defense,  which  was  granted  to  him 
by  the  said  Classis  until  the  23d  day  of  October 
then  next  ensuing;  and  that  *the  "said  [*462 
Classis  then  and  there  also  gave  leave  to  the 
said  Consistory,  by  their  special  delegates,  to 
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add  a  designation  of  other  instances  of  the  in- 
ebriety of  the  plaintiff  below,  with  the  names 
of  witnesses  to  prove  the  same,  upon  condition 
that  a  copy  of  such  additional  designations  and 
names  of  witnesses,  should  be  served  upon  the 
plaintiff  below,  14  days  previous  to  the  next 
meeting  of  the  said  Classis  ;  and  that  the  said 
Classis  thereupon  adjourned,  to  meet  again  on 
the  said  Oct.  23,  in  the  year  last  mentioned,  in 
the  said  City  of  Albany,  to  enter  upon  the 
aforesaid  investigation.  That  the  said  Classis 
met,  pursuant  to  adjournment,  on  the  day 
and  year,  and  at  the  place  last  mentioned,  and 
the  said  Consistory,  by  their  said  special  dele- 

givtes,  then  and  there  exhibited  to  the  said 
lassis,  divers  additional  specifications  of  in- 
stances of  the  inebriety  of  the  plaintiff  below, 
with  the  names  of  witnesses  to  prove  the  same, 
of  which  a  copy  had  been  duly  served  on  the 
plaintiff  below,  14  days  previous  to  the  last 
mentioned  meeting  of  the  said  Classis,  at  which 
last  meeting,  the  said  additional  specifications 
were  also  read  to  the  plaintiff  below,  in  the 
said  Classis,  who,  on  being  required  by  the  said 
Classis  to  answer  thereto,  then  and  there  de- 
nied the  truth  thereof.  That  the  said  Classis 
then  and  there  proceeded,  from  day  to  day,  to 
investigate  the  truth  of  the  said  instances  of 
inebriety  of  the  plaintiff  below,  specified  and 
furnished  to  them  as  aforesaid  by  the  said  Con- 
sistory,by  the  said  special  delegates,  and  to  hear 
the  proofs  and  allegations  in  support  thereof, 
until  Nov.  3,  in  the  last  mentioned  year.  That 
on  the  day  and  year  last  mentioned,  the  said 
Classis,  at  the  special  instance  of  the  plaintiff 
below,  adjourned,  to  meet  again  in  the  said 
City  of  Albany,  Nov.  27,  in  the  same  year. 
That,  on  the  day  and  year  last  mentioned,  the 
said  Classis  met,  pursuant  to  their  said  adjourn- 
ment, in  the  said  City  of  Albany,  and  then  and 
there  proceeded  to  hear,  as  well  the  proofs  and 
allegations  of  the  said  plaintiff  below,  in  his  de- 
fense, as  the  further  proofs  and  allegations  of 
the  said  Consistory,  by  their  said  special  dele- 
gates, touching  the  said  instances  of  the  in- 
463*]  ebriety  of  the  plaintiff  below,  *and  con- 
tinued such  hearing  from  day  to  day,  until  the 
2d  day  of  December,  in  the  year  last  mentioned, 
when,  after  duly  considering  all  the  said  proofs 
and  allegations,  the  said  Classis  pronounced 
the  following  decisions,  and  sentence  thereon, 
to  wit: 

"  Resolved,  That  the  Reverend  Doctor  John 
M.  Bradford  be,  and  he  is  hereby  pronounced 
guilty  of  repeated  instances  of  inebriety  and  in- 
toxication. 

Whereas,  sobriety  in  ministers  is, essentially 
connected  with  the  honor  of  religion  and  suc- 
cess of  the  gospel;  and  whereas,  the  Reverend 
Doctor  John  M.  Bradford,  has  been  found 
guilty  of  repeated  instances  of  inebriety  or  in- 
toxication; therefore, 

Resolved,  That  the  said  Doctor  John  M. 
Bradford  be  and  hereby  is  suspended  from  the 
office  of  the  ministry,  until  he  shall  give  the 
Classis  evidence  of  repentance  and  reforma- 
tion." 

That  after  the  decision  and  sentence  of  the 
said  Classis  were  made  and  pronounced,  as 
aforesaid,  in  and  by  the  said  Classis,  on  the 
day  and  year  last  mentioned,  the  plaintiff  be- 
low, in  his  own  proper  person,  then  and  there 
gave  notice  to  the  said  Classis,  that  he  appealed 
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from  their  said  decision  to  the  Particular  Synod 
of  Albany,  which  notice  of  appeal  was  then 
and  there  duly  entered  by  the  said  Classis  on 
the  minutes  of  its  proceedings.  That  after- 
wards to  wit,  at  the  regular  meeting  of  the  said 
Particular  Synod  of  Albany,  held  in  the  City  of 
Albany,  May  16,  1821,  the  said  appeal  of  the 
plaintiff  below  was  brought  to  a  hearing  by  the 
plaintiff  below,  before  the  said  Particular  Synod 
of  Albany,  and  after  hearing,  as  well  the  al- 
legations of  the  said  plaintiff  below,  in  support 
of  his  said  appeal,  as  the  reasons  assigned  by 
the  said  Classis  in  favor  of  their  said  decisions 
and  sentence  against  the  said  plaintiff  below, 
and  after  duly  examining  and  considering  the 
whole  evidence  before  the  said  Classis,  relative 
to  the  subject  of  the  said  appeal,  the  said  Par- 
ticular Synod  of  Albany,  then  and  there  made 
the  following  decision  on  the  said  appeal,  to 
wit : 

*"  Resolved,  That  the  appeal  of  Doc-  [*464 
tor  Bradford,  from  the  decision  of  the  Classis 
of  Albany,  declaring  him  guilty  of  repeated 
acts  of  inebriety,  and  suspending'hhn  from  the 
gospel  ministry,  until  he  give  satisfactory  evi- 
dence of  repentance  and  reformation,  be  not 
sustained." 

That  the  plaintiff  below,  at  the  time  and 
place  last  mentioned,  appealed  from  the  said 
decision  of  the  Particular  Synod  of  Albany 
against  him  upon  his  said  appeal,  to  the  Gen- 
eral Synod,  which  appeal  was  then  and  there 
duly  entered  on  the  minutes  of  the  said  Partic- 
lar  Synod  of  Albany. 

That  afterwards,  to  wit:  at  a  regular  meeting 
of  the  said  General  Synod,  held  in  the  City  of 
Albany,  on  Wednesday,  June  6,  1821,  and  con- 
tinued by  adjournment  from  day  to  day,  until 
June  14,  in  the  year  last  mentioned,  the  plaint- 
iff below  brought  his  said  last  mentioned  ap- 
peal to  a  hearing  before  the  said  General  Synod, 
and  that  after  hearing,  as  well  the  allegations 
and  reasons  of  the  plaintiff  below,  in  support 
of  his  said  last  mentioned  appeal  from  the  de- 
cision of  the  Particular  Synod  of  Albany,  af- 
firming the  aforesaid  decision  and  sentence  of 
the  said  Classis  of  Albany,  against  the  plaint- 
iff, as  the  reasons  of  the  said  Particular  Synod 
in  support  of  their  said  decision  of  affirmance; 
and  after  duly  examining  and  considering  all 
the  evidence  before  the  said  Particular  Synod, 
to  the  matters  of  the  last  mentioned  appeal, 
the  said  General  Synod,  on  a  motion  to  sustain 
the  said  appeal,  decided  the  said  motion  in  the 
negative,  and  thereby  affirmed  the  said  decis- 
ion of  the  said  Particular  Synod  of  Albany,  so 
as  aforesaid  appealed  from  by  the  plaintiff. 

That  the  said  General  Synod,  at  its  said  meet- 
ing and  immediately  after  making  its  aforesaid 
decision,  agreed  to  and  passed  the  following 
resolution  to  wit: 

"Resolved,  That  the  Classis  of  Albany  be 
and  they  are  hereby  advised  to  proceed  to  dis- 
solve the  pastoral  connection  between  the  con- 
gregation of  the  Reformed  Protestant  Dutch 
Church  in  the  City  of  Albany,  and  the  Rev- 
erend Doctor  Bradford." 

*That  at  a  meeting  of  the  said  Classis  [*465 
of  Albany,  regularly  convened  and  held  at  the 
said  City  of  Albany,  June  26,  1821,  to  take  into 
consideration  the  last  mentioned  resolution,  the 
plaintiff  appeared,  and  was  requested  by  the 
said  classis  to  show  cause,  if  any  had,  why  the 
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said  resolution  should  not  be  carried  into  effect 
by  the  said  Classis,  and  that  the  said  Classis  of 
Albany  then  and  there  made  the  following  de- 
cision thereon,  to  wit: 

"  Resolved,  That  the  pastoral  connection 
which  has  subsisted  between  the  said  Reverend 
John  M.  Bradford  and  the  congregation  of  the 
Reformed  Protestant  Dutch  Church  in  the  City 
of  Albany,  be  and  the  same  is  hereby  dis- 
solved." 

The  counsel  for  the  plaintiff  below  there- 
upon offered  in  evidence,  and  the  counsel  for 
the  defendants  below  admitted,  that  the  Class- 
is  of  Albany,  Feb.  22.  1821,  passed  the  follow- 
ing resolutions,  to  wit: 

"  Whereas,  the  elders  and  deacons  of  the 
Church  of  Albany  have,  in  a  certain  memorial 
presented  to  this  Classis,  prayed  for  a  dissolu- 
tion of  the  pastoral  connection  existing  be- 
tween Doctor  John  M.  Bradford  and  the  said 
Church  of  Albany:  And  whereas,  the  said 
John  M.  Bradford  has  been  regularly  tried  by 
the  Classis,  and  found  guilty  of  repeated  in- 
stances of  inebriety;  therefore, 

Resolved,  That  the  petition  of  said  elders 
and  deacons  be  granted,  and  that  the  pastoral 
connection  existing  between  the  said  John  M. 
Bradford  and  the  Church  of  Albany,  be,  and 
the  same  is  hereby  dissolved." 

That  the  plaintiff  below  afterwards  duly  ap- 
pealed from  the  foregoing  resolution  of  the 
Classis,  dissolving  the  said  pastoral  connection, 
to  the  Particular  Synod  of  Albany,  which  ap- 
peal was  not  sustained,  and  the  same  resolu- 
tion was  confirmed  according  to  the  resolution 
of  May  21,  1821,  before  set  forth.  That  the 
•  plaintiff  below  duly  appealed  therefrom  to  the 
General  Synod,  which,  June  14,  1821,  sus- 
tained the  said  appeal,  as  to  the  dissolution  of 
the  pastoral  connection,  and  adopted  the  fol- 
lowing resolution: 

466*]  *"  Resolved,  That  the  second  ap- 
peal of  the  Reverend  Doctor  Bradford  from 
the  decision  of  the  Particular  Synod  of  Albany, 
confirming  the  decision  of  the  Classis  of  Al- 
bany, dissolving  the  pastoral  connection  be- 
tween him  and  the  Church  of  Albany,  be,  and 
the  same  is  hereby  sustained." 

That  the  said  Synod,  on  the  same  day  last 
aforesaid,  passed  the  following  resolution: 

"Resolved,  That  the  Classis  of  Albany  be 
and  they  hereby  are  advised  to  proceed  to  dis- 
solve the  pastoral  connection  between  the  con- 
gregation of  the  Protestant  Dutch  Church,  in 
the  City  of  Albany,  and  the  Reverend  John  M. 
Bradford." 

That  in  pursuance  of  the  said  recommenda- 
tory resolution,  the  said  Classis  afterwards,  on 
June  26,  1821,  after  reciting  the  same,  passed 
the  following  resolution: 

"Resolved,  That  the  pastoral  connection, 
which  has  subsisted  between  the  said  Reverend 
John  M.  Bradford  and  the  congregation  of  the 
Reformed  Protestant  Dutch  Church  in  the  City 
of  Albany,  be.  and  the  same  is  hereby  dis- 
solved." 

The  rules  of  church  government,  established 
in  the  National  Synod,  held  at  Dordrecht,  in 
1618  and  1619,  and  the  articles  explanatory  of 
the  government  and  discipline  of  the  Reformed 
Dutch  Church  in  the  U.  S.  Am.,  were  then 
given  in  evidence  by  consent.  These  consisted 
of  159  articles,  in  the  whole,  among  other 
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things,  creating  and  fixing  the  jurisdiction  of 
the  various  judicatories,who  acted  concerning 
the  plaintiff  below.  It  is  necessary  to  give  only 
such  parts  at  length,  as  were  referred  to  in  the 
arguments  of  counsel,  or  the  opinions  of  the 
judges: 

ARTICLES  OF  THE  NATIONAL  SYNOD  OF 

DORDRECHT. 

ART.  x. 

A  minister,  being  lawfully  called,  may  not 
forsake  the  church  or  congregation  where  he 
is  regularly  settled,  in  order  to  accept  a  call 
elsewhere,  without  obtaining  the  previous  con- 
sent of  *the  Consistory  and  deacons,  [*467 
and  of  those  who  have  formerly  borne  those 
offices,  together  with  the  approbation  of  the 
Classis.  And  in  like  manner,  shall  no  church 
be  permitted  to  receive  him,  before  he  has  pro- 
duced sufficient  credentials  of  his  regular  dis- 
mission from  the  church  and  Classis  where  he 
last  officiated. 

ART.  XT. 

In  like  manner, the  Consistory,  as  repesenting 
the  congregation,  shall  be  bound  to  provide 
their  ministers  with  a  decent  support,  and  shall 
not  forsake  them,  without  the  knowledge  and 
decision  of  the  Classis;  who  shall  determine, 
on  complaint  made  of  a  deficiency  of  support, 
whether  such  minister  shall  be  removed  or  not. 

ART.    XII. 

A  minister  of  the  word,  being  once  lawfully 
called,  in  manner  before  mentioned,  is  bound 
to  the  service  of  the  sanctuary  as  long  as  he 
liveth.  Therefore,  he  shall  not  be  at  liberty  to 
devote  himself  to  a  secular  vocation,  except  for 
great  and  important  reasons,  concerning  which 
the  Classis  shall  inquire  and  determine. 

ART.  XIII. 

If  a  minister  become  incapable  of  perform- 
ing the  duties  of  his  office,  either  through  age, 
sickness  or  otherwise,  such  minister  shall,  not- 
withstanding, retain  the  honor  and  style  of  his 
office,  and  be  provided  with  an  honorable  sup- 
port by  the  churches  to  which  he  hath  minis- 
tered. Provision  is,  in  like  manner,  to  be  made 
for  the  widows  and  orphans  of  ministers  in 
general. 

ART  XIV. 

Whenever  it  shall  become  necessary  that 
ministers,  for  the  reasons  before  mentioned,  or 
for  any  other  cause,  should  desist  for  a  time 
from  the  exercise  of  their  office  (of  which  the 
Consistory  is  to  judge),  they  shall,  notwith- 
standing, continually  be  subject  to  the  call  of 
their  congregations. 

*ART.  XLI.  [*468 

The  classical  assemblies  shall  be  composed 
of  neighboring  churches;  each  of  which  shall 
send  one  minister  and  one  elder,  with  proper 
credentials,  to  the  place,  and  at  the  time  agreed 
upon  at  the  rising  of  the  preceding  Classis; 
provided  always,  that  the  intervals  between 
the  classical  meetings  shall  not  exceed  three 
months.  In  those  assemblies,  the  ministers 
shall  preside  in  rotation,  or  otherwise  a  presses 
shall  be  appointed  by  the  members,  so  that  the 
same  person,  however,  be  not  chosen  twice 
successively.  The  prceses  shall,  moreover,  in- 
quire of  the  members  respectively,  whether 
they  observe  their  consistorial  meetings;  wheth- 
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•er  church  discipline  be  exercised;  whether  the 
poor,  and  the  schools  are  properly  taken  care 
-of ;  and  whether  they  stand  in  need  of  the  ad- 
vice and  assistance  of  the  Classis,  in  anything 
respecting  the  regulation  of  their  churches. 
The  minister,  who  was  appointed  by  the  last 
preceding  Classis,  shall,  at  the  opening  of  the 
session,  deliver  a  sermon,  of  which  the  other 
members  are  to  judge,  and  to  point  out  its  de- 
fects, if  any  there  be.  Lastly,  the  Classis  shall, 
at  their  meeting  next  preceding  that  of  the  Par- 
ticular Synod,  appoint  delegates  to  attend  the 
said  Synod. 

ART.  LXXIX. 

If  ministers  of  the  word,  elders  or  deacons, 
'have  committed  any  public  gross  sin,  which  is 
scandalous  to  the  church,  or  punishable  by  the 
civil  magistrate,  the  elders  or  deacons  shall 
immediately  be  removed  from  their  office,  by 
the  previous  determination  of  the  Consistory  of 
'their  own,  and  next  adjacent  church.  But  the 
minister  shall  be  suspended;  and  it  shall  be  left 
to  the  decision  of  the  Classis,  whether  they 
shall  be  wholly  deposed  or  not. 

ART.   LXXX. 

The  following  are  to  be  considered  as  the 
principal  offenses  that  deserve  the  punishment 
of  suspension,  or  removal  from  office,  viz.: 
false  doctrine  or  heresy,  public  schisms,  open 
blasphemy,  simony,  faithless  desertion  of  office, 
4O9*]  *or  intruding  upon  that  of  another, 
perjury,  adultery,  fornication,  theft,  acts  of 
violence,  brawlings,  habitual  drunkenness,  and 
scandalous  traffic;  in  short,  all  such  sins  and 
.gross  offenses,  which  render  the  perpetrators 
infamous  before  the  world,  and  which,  in  a 
private  member  of  the  church,  would  be  con- 
sidered as  deserving  excommunication. 

ARTICLES  EXPLANATORY,  &c.,  IN  THE  U.  S. 
OF  AMERICA. 

ART.    XVI. 

Every  minister  must  consider  himself  as 
wholly  devoted  to  the  Lord  Jesus  Christ.in  the 
service  of  the  church;  and  shall  faithfully  ful- 
fill the  obligations  of  his  call,  in  preaching, 
catechising  and  visiting  his  flock;  and  be  in- 
stant in  season  and  out  of  season;  and  by  word 
and  example  always  promote  the  spiritual  wel- 
fare of  his  people. 

ART.    XVII. 

Ministers  who,  by  reason  of  old  age,  or  ha- 
bitual sickness  and  infirmities, either  of  mind  or 
body,  are  not  capable  of  fulfilling  the  duties 
•of  the  ministry,  may,  upon  application,  and 
sufficient  proof  of  such  incapacity  being  made 
to  the  Classis,  being  declared  emeriti,  and  be 
excused  from  all  further  service  in  the  church 
during  such  infirmity;  reserving,  however,  to 
them,  the  title,  rank  and  character,  which,  be- 
fore such  declaration,  they  enjoyed.  In  all 
such  cases,  the  Classis  shall  make  it  a  condi- 
tion, previous  to  any  minister's  becoming  emer- 
itus, that  the  congregation  enter  into  stipula- 
tions, obliging  them  to  a  reasonable  and  an- 
nual support  to  their  pastor,  who  has  grown 
old,  or  become  sick  and  infirm  in  their  service. 
ART.  xxxv. 

A  neighboring  minister  (if  there  is  none  be- 
longing to  the  Consistory)  must  be  invited  to 
superintend  the  proceedings,  whenever  a  Con- 
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sistory  is  desirous  of  making  a  call.  The  in- 
strument is  to  be  signed  by  all  the  members  of 
the  Consistory,  or  by  the  President,  in  the 
name  of  the  *Consistory;  and  if  the  [*47O 
church  is  incorporated,  it  is  proper  to  affix  the 
seal  of  the  Corporation.  When  the  call  is  com- 
pleted, it  must  be  laid  by  the  Consistory  before 
the  Classis,  and  be  approved  by  the  same,  be- 
fore it  can  be  presented  to  the  person  called. 
And  if  the  call  be  accepted,  the  approbation  of 
the  people  must  be  formally  obtained  by  the 
Consistory  (agreeably  to  Art.  iv.  of  the  Church 
Orders),  before  the  minister  may  be  ordained. 

ART.   XXXVI. 

The  forms  of  calls  have  hitherto  varied.  In 
many,  it  has  been  customary  to  enumerate  all 
the  particular  duties  to  be  performed  by  the 
minister;  but  as  those  duties  are  sufficiently 
ascertained,  it  is  judged  unnecessary  to  burden 
the  instrument  with  a  repetition  of  what  the 
very  office  of  a  minister  implies.  For  the  sake 
of  propriety,  therefore,  as  well  as  uniformity, 
it  is  recommended  to  the  churches,  for  the 
future,  to  adopt  the  following  form  of  a  call, 
viz.: 

(Then  follows  a  form,  with  which  the  call  in 
this  case  substantially  agrees.) 

ART.   XXXIX. 

Classis  are  invested  with  the  power  of  ap- 
proving or  disapproving  calls,  and  of  ordain- 
ing or  deposing  ministers,  or  dismissing  them 
when  called  elsewhere.  They  have  cognizance 
of  whatever  respects  the  welfare  of  their  par- 
ticular churches,  for  the  management  of  which 
the  Consistories  may  be  incompetent.  To  the 
Classis  also  appertain  the  receiving  and  deter- 
mining all  appeals  from  consistorial  adjudica- 
tions, as  well  as  all  cases  respecting  either  min- 
isters of  people  which  may  arise  within  their 
jurisdiction,  and  are  regularly  brought  before 
them;  the  forming  new  congregations,  and  de- 
termining the  boundaries,  when  contested  be- 
tween congregations  already  formed;  the  con- 
tinuing combinations,  or  the  dissolution  or 
change  of  the  same,  as  may  be  requested  by 
the  people  or  be  judged  necessary  among  the 
respective  congregations. 

ART.  LXI. 

Great  attention  shall  always  be  paid  by  all 
ministers  of  the  gospel,  to  the  instruction  of 
youth  and  others  in  *their  respective  [*4  71 
congregations,  in  order  to  prepare  them  to 
make  a  confession  of  their  faith,  and  from 
proper  principles  and  right  views,  as  members 
in  full  communion,  to  approach  the  Lord's 
table.  If  any  minister  shall  habitually  neglect 
to  catechise  the  children  and  youth  of  his  con- 
gregation, it  shall  be  the  duty  of  the  elders  to 
urge  him  to  it;  and  if  he  shall,  without  a  suf- 
ficient reason,  notwithstanding  the  remon- 
strances of  his  elders,  continue  to  neglect  the 
same  for  one  whole  year,  he  shall  be  reported 
by  his  elders  to  the  Classis,  that  measures  may 
be  taken  to  oblige  him  to  fulfill  what  the  Re- 
formed Dutch  Church  has  always  considered 
a  very  important  and  necessary  part  of  the 
ministerial  duty. 

ART.   LXIII. 

In  article  23  of  the  church  orders,  it  is  men- 
tioned as  a  duty  incumbent  upon  ministers  and 
elders  to  visit  the  members  in  full  communion 
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of  their  respective  congregations,  previous  to 
the  administration  of  the  Lord's  Supper.  These 
visitations. when  performed  with  prudence  and 
proper  solemnity,  have  been  found  to  be  pro- 
ductive of  many  good  and  happy  consequences. 
It  is,  therefore,  expected  that  every  minister, 
accompanied  with  an  elder,  will  (unless  it  be 
be  judged  impracticable  by  the  Consistory),  at 
least  once  in  every  year,  visit  all  the  members 
of  his  church,  and  endeavor  to  remove  all  ani- 
mosities that  may  have  arisen,  and  excite  them 
to  peace  and  proper  exercises  of  faith  and  holi- 
ness. Ministers  and  elders  who  shall  habitual- 
ly neglect  this  duty,  shall  be  called  to  account 
in  their  respective  Classis,  and  be  prompted  to 
attend  to  the  same.  And  all  Classis  are  en- 
joined to  make  particular  inquiry,  whether  this 
duty  is  punctually  fulfilled  in  the  respective 
congregations  within  their  district. 

ART.  LXXI. 

Ministers  of  the  gospel  must  be  an  example 
to  believers,  and  much  of  their  success  will 
usually  depend  upon  their  good  character, and 
their  holy  walk  and  conversation.  Their  con- 
duct must,  therefore,  be  watched  over  with 
great  attention,  and  their  crimes  punished  with 
472f]  impartiality  and  *se verity.  In  admit- 
ting accusations  against  a  minister,  the  rule 
prescribed  by  the  apostle,  1  Tim.  v.  19,  shall 
always  be  observed:  and  accusers  must  come 
forward  openly  to  support  the  charge,  unless 
where  common  fame  has  rendered  a  scandal 
so  notorious,  that  the  honor  of  religion  shall 
require  an  investigation. 

ART.  LXXII. 

When  it  is  said  (art.  79  of  Church  Orders) 
that  ministers  guilty  of  atrocious  crimes  shall 
be  suspended  from  the  exercise  of  their  office 
by  the  Consistory,  until  they  are  tried  by  the 
Classis,  it  is  only  intended  that  in  certain  pub- 
lic and  notorious  offenses,  which  would  ren- 
der the  appearance  of  a  minister  in  the  pulpit, 
in  such  a  situation,  highly  offensive,  it  shall 
be  the  duty  of  the  Consistory,  in  order  to  pre- 
vent scandal,  to  shut  the  door  against  such 
criminal,  and  refer  him  to  be  tried  by  the 
Classis  as  soon  as  possible.  The  proceedings 
of  the  Consistory,  in  such  cases,  is  at  their  peril 
and  is  not  to  be  considered  as  a  trial,  but  only 
a  prudent  interference,  and  binding  over  the 
person  accused,  to  the  judgment  of  his  peers. 

The  defendants  below  insisted  on  these  mat- 
ters as  a  bar  to  the  plaintiff 's  action.  The  judge 
decided  they  were  not  so,  and  the  defendants 
below  excepted.  The  cause  was  afterwards 
heard  at  bar,  and  judgment  rendered  by  the 
Supreme  Court  for  the  plaintiff  below  ;  and  it 
came  here  on  error  founded  upon  the  bill  of 
exceptions. 

The  reasons  for  the  judgment  of  the  court 
below  were  now  assigned  by, 

SUTHERLAND,  J.,  substantially  as  they  were 
rendered  on  giving  judgment  there,  on  which 
occasion  he  remarked  as  follows: 
.  SUTHERLAND,  J.  This  is  an  action  of  cove- 
nant, brought  by  the  plaintiff,  to  recover  from 
the  defendants  a  portion  of  the  salary  which 
he  alleges  remains  due  to  him,  at  the  rate  of 
$2,000  per  annum,  from  Dec.  2,  1820,  to  June 
26.  1821. 

It  is  admitted  by  the  defendants,  that  the 
plaintiff's  salary  during  that  period  has  not 
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been  paid;  and  they  contend  *thathav-[*4  73 
ing  been  suspended  from  his  office  of  the  min- 
istry Dec.  2,  1820,  and  having  performed  none 
of  his  pastoral  duties  subsequent  to  that  period, 
his  right  to  his  salary  ceased  from  that  day,  al- 
though the  pastoral  connection  existing  be- 
tween him  and  the  church  was  not  formally 
dissolved  until  June  26,  1821;  and  the  casere- 
solves  itself  into  the  inquiry,  whether,  accord- 
ing to  the  contract  between  the  parties,  the 
performance  of  his  clerical  duties  was  a  con- 
dition precedent  to  the  plaintiff's  right  to  his 
salary;  or  whether,  as  he  contends,  he  is  en- 
titled to  it  as  long  as  he  remained  the  minister 
of  this  church,  although,  in  consequence  of  his 
suspension,  he  may  not  have  performed  the 
duties  of  their  pastor. 

The  agreement  of  the  defendants,  upon 
which  this  suit  is  founded,  is  contained  in  the 
call'which  they  gave  the  plaintiff  to  become 
their  minister,  June  12,  1805,  and  the  material 
part  of  it  is  as  follows  : 

"To  free  you  from  worldly  cares  and  avoca- 
tions, whilst  you  are  dispensing  spiritual  bless- 
ings to  us,  we,  the  minister,  elders  and  deacons 
of  the  said  church,  do  promise  and  oblige  our- 
selves and  our  successors,  to  pay  to  you  the 

sum  of dollars,  yearly  and  every  year,  in 

quarterly  payments,  as  long  as  you  continue 
our  minister  in  the  said  church. 

Both  parties  admit  that  they  are  bound  by 
the  constitution  and  rules  of  the  Reformed 
Dutch  Church,  and  that  the  different  church 
tribunals  who  have  passed  upon  this  case  had 
competent  authority,  under  the  constitution 
and  rules  of  the  church;  to  institute  the  pro- 
ceedings,and  pronounce  the  decisions  disclosed 
in  the  case.  It  is  very  clear  that  the  suspen- 
sion of  the  plaintiff  by  the  Classis  of  Albany, 
in  Dec.,  1820,  was  considered  by  that  tribunal, 
as  well  as  the  parties,  as  disciplinary  merely, 
and  not  as  dissolving  the  connection  between 
the  pastor  and  his  congregation.  He  was  sus- 
pended until  he  should  give  the  Classis  evi- 
dence of  repentance  and  reformation.  It  was  in- 
tended to  admonish  him  of  the  impropriety  of 
his  *conduct,  and  it  was  hoped  that  it  [*474 
would  produce  such  an  effect  upon  his  habits 
and  manners  as  to  render  any  further  proceed- 
ings unnecessary.  Having  failed  to  produce  this 
effect,  the  Classis,  in  Feb.,  1821,  dissolved  the 
connection.  Upon  appeal  to  the  General  Synod , 
this  order  was  reversed,  probably  for  some  in- 
formality, as  they  at  the  same  time  recom- 
mended to  the  Classis  to  take  the  necessary 
measures  to  dissolve  the  connection, which  was 
accordingly  done  June  26,  1821.  All  the  au- 
thorities of  the  church,  therefore,  considered 
the  relation  of  pastor  and  congregation  as  sub- 
sisting between  the  parties  until  that  time;  and 
in  the  view  of  the  constitution  and  laws  of  the 
church,  the  plaintiff  was,  undoubtedly,  their 
minister  up  to  that  period.  The  church  was 
not  vacant.  They  could  not  have  called  anoth- 
er minister. 

Upon  a  consideration  of  the  nature  of  the 
connection,  as  well  as  the  terms  of  the  contract 
between  the  parties,  I  think  it  is  apparent  that 
it  was  not  their  intention  to  make  the  perform- 
ance of  all  his  duties  as  pastor,  a  condition  pre- 
cedent to  the  plaintiff's  right  to  his  salary.  The 
general  duties  of  a  minister  of  the  gospel  are 
enumerated  in  the  call  ;  and  the  expectation  of 
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the  defendants,  that  the  plaintiff  will  perform 
those  duties,  agreeably  to  the  constitution  and 
rules  of  the  church.is  expressed  But  the  cove- 
nant of  the  defendants  is  to  pay  him  hissalary, 
not  as  long  as  he  shall  perform  his  duties,  but 
as  long  as  he  shall  remain  their  minister.  It 
was  not  the  intention  of  the  parties  that  the 
plaintiff  should  be  put  to  the  proof  of  the  un- 
remitted  performance  of  all  the  various  duties 
belonging  to  his  station,  before  he  could  com- 
pel the  payment  of  his  salary.  If  the  perform- 
ance of  those  duties  was  a  condition  precedent, 
it  would  be  incumbent  on  the  plaintiff  to  aver 
and  prove  it,  and  a  failure  in  any  would  be 
fatal  to  his  right  to  recover.  Both  parties,  by 
the  terms  of  the  call,  acknowledged  themselves 
to  be  subject  to  the  ecclesiastical  judicatories 
of  the  Dutch  Church;  and  the  defendants  well 
knew  that  they  had  an  ample  and  prompt  rem- 
edy for  the  neglect  or  misconduct  of  the  plaint- 
475*]  iff,  in  *the  power  of  those  judicatories, 
to  dissolve  the  connection  between  them.  , 

If  the  cause  of  complaint  was  of  a  nature 
which  required  only  the  disciplinary  interfer- 
ence of  the  authorities  of  the  church,  such  as 
admonition  or  suspension,  it  was  proper  in  it- 
self, and  evidently  so  considered  by  the  church, 
that  the  pastor  should  not  be  deprived  of  the 
means  of  subsistence  during  the  period  of  his 
probation.  Ministers,  like  other  men,  are  sub- 
ject to  temptation  and  to  error;  and  the  spirit  of 
Christianity,  and  the  laws  of  every  well  regu- 
lated church, require  that  opportunities  should 
be  afforded  them  for  repentance  and  reforma- 
tion, without  their  enduring  the  pains  and  pen- 
alties of  starvation. 

The  call  in  question  was  conceived  in  this 
spirit:  it  binds  the  defendants  to  pay  the 
plaintiff  his  salary  as  long  as  he  shall  continue 
their  minister  in  the  said  church.  In  the  event 
of  any  difficulties  between  the  parties,  which 
shall  require  the  interposition  of  the  authorities 
of  the  church,  and  occasion  a  suspension  of 
the  clerical  duties  of  the  pastor,  the  church  as- 
sumes the  burden  of  his  support  while  these 
difficulties  are  in  progress  of  trial  and  adjust- 
ment. 

This  appears  to  me  to  be  the  fair  construc- 
tion of  the  contract  between  the  parties. 

I  am,  accordingly,  of  opinion  that  the  plaint- 
iff is  entitled  to  judgment  for  the  damage  as- 
sessed." 

SAVAGE,  Ch.  J.,  dissenting.  "The  plaintiff's 
right  to  recover  depends  on  The  construction  to 
be  given  to  the  call  by  the  defendants,  which 
contains  the  contract  between  the  parties.  Al- 
though the  call  is  signed  by  the  defendants 
only,  yet  it  contains  stipulations  on  the  part  of 
the  plaintiff,  which  constitute  the  considera- 
tion for  the  agreement  by  the  defendants  for 
the  payment  of  the  plaintiff's  salary.  The 
plaintiff,  by  accepting  the  call,  became,  if  he 
was  not  previously,  subordinate  to  the  consti- 
tution of  the  Reformed  Dutch  Church, besides 
undertaking  generally  to  fulfill  the  whole  work 
of  the  gospel  ministry.  He  expressly  stipulates 
that  besides  preaching  on  the  Lord's  day,  and 
476*J  *explaining  part  of  the  catechism,  he 
will  conform  in  rendering  all  that  public  serv- 
ice which  is  usual,  and  has  been  in  constant 
practice  in  the  congregation.  By  explanatory 
article  14,  every  minister  must  consider  him- 
self as  wholly  devoted  to  the  Lord  Jesus  Christ 
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in  the  service  of  the  church  ;  and  shall  faith- 
fully fulfill  the  obligations  of  his  call, in  preach- 
ing, catechising  and  visiting  his  flock  ;  and  be 
instant  in  season  and  out  of  season  ;  and,  by 
word  and  example,  always  promote  the  spirit- 
ual welfare  of  his  people. 

The  defendants  engage  to  pay  the  plaintiff 
$1,500  yearly,  and  every  year,  in  quarterly  pay- 
ments, as  long  as  you  continue  our  minister  in 
the  said  church,  while  unmarried,  and  after 
his  marriage  $250  in  addition,  during  the  con- 
tinuance of  your  ministry  in  the  said  church. 
The  salary  was  afterwards  raised  to  $2,000. 

Here  are  mutual  covenants.  Though  the  in- 
strument is  not  signed  by  the  plaintiff,  yet,  by 
accepting  the  call,  he  obligated  himself  to  per- 
form the  stipulations  on  his  part;  and  though, 
in  terms,  it  is  not  said  that  the  defendants  agree 
to  pay,  in  consideration  of  the  services  to  be 
rendered  by  the  plaintiff,  yet  that  is  understood 
by  the  good  sense  of  the  instrument.  The 
plaintiff  was  not  to  receive  the  salary  for  be- 
coming the  minister  of  that  church,  but  for 
performing  the  duties  of  that  office;  and  could 
it  ever  have  been  the  intention  of  either  of 
the  parties  that  the  salary  should  be  paid, 
though  no  services  were  ever  rendered  ?  The 
plaintiff  continued  to  be  the  minister  of  the 
church  till  June,  1821,  though  he  rendered  no 
service  after  Dec.  2,  1820,  and  was,  in  fact, 
incapacitated,  by  his  own  acts,  from  rendering 
any  services.  The  case  of  Martyn  v.  Hind, 
Cowp.,  437,  was  an  action  by  a  curate  against 
a  rector,  for  a  salary.  The  agreement  was  con- 
tained in  a  certificate  to  the  Bishop,  in  which 
the  defendant  said  :  "I,  Richard  Hind,  Rector 
of  St.  Anns,  do  hereby  nominate  and  appoint 
the  Rev.  Thomas  Martyn,  to  perform  the  office 
of  curate  in  my  church  of  St.  Anns,  aforesaid ; 
and  do  promise  to  allow  him  a  yearly  sum  of 
fifty  guineas  for  his  *maintenance  in  [*477 
the  same,  and  to  continue  him  to  officiate  in  my 
said  church,  until  he  shall  be  otherwise  pro- 
vided of  some  ecclesiastical  preferment,  unless 
by  any  fault,  of  him  committed,  he  shall  be 
lawfully  removed  from  the  same."  One  ob- 
jection to  the  plaintiff's  recovery  was,  that  he 
had  not  been  licensed  by  the  Bishop,  which  Ld. 
Mansfield  thought  the  defendant  had  waived  ; 
but,  in  commenting  upon  it,  remarks  :  "If, 
after  reasonable  notice,  he  does  not  procure 
every  qualification  necessary  to  enable  him  to 
do  the  duty,  the  defendant  would  be  excused 
from  paying  him  the  salary  ;  for  the  plaintiff's 
service  as  curate  is  not  only  the  consideration 
but  the  condition  of  the  salary."  •  This  case 
was  cited  as  good  law  by  this  court,  in  Relig- 
ious Society  of  W.  v.  Stone,  7  Johns.,  115.  In 
that  case,  the  contract  of  the  defendant  was  to 
pay  annually  $5,  so  long  as  the  Rev.  Mr.  Snow- 
den  administered  the  gospel  in  said  society, and 
the  defendant  resided  within  four  miles  of  the 
meeting  house.  This  court  said,  the  consider- 
ation was  the  preachfng  of  the  gospel  by  the 
Rev.  Mr.  Snowden  ;  and  as  long  as  he  contin- 
ued to  administer  the  gospel,  and  the  defend- 
ant to  reside  within  the  specific  distance,  so 
long  was  the  defendant  bound  by  his  contract. 
It  could  not  be  dissolved  but  by  mutual  con- 
sent, nor  cease  to  be  obligatory,  until  the  min- 
ster ceased  to  render  the  service. 

Every  contract  must  be  construed  according 
to  the  true  intent  and  meaning  of  the  parties. 
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Unless,  therefore,  we  can  suppose  that  the  de- 
fendants intended  to  pay  the  salary,  in  consid- 
eration of  the  plaintiff's  being  nominally  the 
minister,  whether  any  services  were  performed 
or  not,  the  plaintiff  ought  not  to  recover.  It  is 
said  that  the  suspension  of  the  plaintiff  was 
disciplinary  merely,  and  did  not  dissolve  the 
connection ;  that  is,  undoubtedly,  true.but  does 
not,  in  my  opinion, affect  the  question.  Suppose 
the  ecclesiastical  judicatories  had  thought 
proper  to  suspend  the  plaintiff  for  one  year  or 
five  years,  and  refused  to  dissolve  the  connec- 
tion between  him  and  the  defendants,  they 
must  in  that  case  be  destitute  of  the  ministry 
478*]  *and  gospel  ordinances,  or  they  must 
employ  some  other  person  and,  of  course,  must 
pay  such  person  for  his  services.  The  defend- 
ants in  that  case  would  be  punished  for  the 
misconduct  of  the  plaintiff.  Could  such  a  re- 
lation between  the  plaintiff  and  defendants  be 
construed  a  continuance  in  the  ministry  of  the 
church,  within  the  plain  meaning  and  intent 
of  the  contract  ?  I  think  not. 

In  the  case  of  Dieffendorf  v.  Reformed  Calv. 
Ch.,  20  Johns.,  12,  the  proceedings  of  the 
Classis  were  held  irregular  and  void  ;  and  the 
court  take  notice  of  the  fact,  that  Mr.  Wack 
uniformly  continued  to  exercise  his  ministerial 
office  and  character.  Not  so  in  this  case  ;  no 
services  have  been  rendered  by  the  plaintiff 
since  Dec.  2,  1820.  Having  been  suspended  for 
conduct  unbecoming  the  ministerial  character, 
he  stands  in  no  better  situation  than  if  he 
had,  without  cause,  refused  to  render  the 
services  stipulated  by  this  contract.  Consider- 
ing those  services  not  only  as  the  consideration, 
but  the  condition  on  which  his  right  to  the  sal- 
ary depends,  and  he  having  failed  in  perform- 
ance of  that  condition,  he  has  no  right  to  the 
salary.  The  defendants  are  entitled  to  judg- 
ment." 

Judgment  for  the  plaintiff. 

Mr.  A.  Van  Vechten,  for  the  plaintiff  in  er- 
ror, stated  that  he  should  insist  on  the  judg- 
ment below  being  reversed  upon  the  follow- 
ing grounds  : 

1.  Because,  according  to  the  sound  construc- 
tion of  the  covenant  declared  upon,  the  per- 
formance by  the  plaintiff  in  the  court  below, 
of  the  pastoral  duties  specified  and  referred  to 
in  the  covenant,  is  a  condition  precedent,  in  con- 
sideration whereof,  the  defendants  in  the  court 
below  bound  themselves  and  their  successors 
to  pay  him  the  stipulated  salary. 

2.  Because,  agreeably  to  the  terms  and  true 
intent  of  the  covenant,  the  plaintiff  in  the 
court  below,  by  accepting  the  call  which  it  con- 
tains, assumed  to  peform  faithfully  all  .the  du- 
ties therein  specified  and  referred  to,  and  inter 
alia,  to  maintain  a  holy  walk  and  conversation, 
so  as  to  be  an  example  to  believers. 

479*]  *3.  Because,  by  a  regular  sentence 
of  the  ecclesiastical  judicatories  of  the  Re- 
formed Dutch  Church,  <o  whose  jurisdiction 
the  plaintiff  in  the  court  below  became  subject 
on  accepting  the  call,  he  was  suspended  from  the 
office  of  the  ministry  during  the  whole  time 
for  which  he  demands  salary,  for  the  sin  of  re- 
peated inebriety. 

4.  Because,  in  consequence  of  such  suspen- 
sion, the  plaintiff  in  the  court  below,  by  reason 
of  his  own  willful  misconduct,  was  disquali- 
fied, during  the  whole  time,  to  perform  any  of 
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his  duties  of  a  gospel  minister,  expressed  in 
and  contemplated  by  the  call  contained  in  the 
covenant ;  in  consideration  of  the  performance 
whereof,  the  defendants  in  the  court  below 
obligated  themselves  by  the  covenant  to  pay 
him  the  specified  salary. 

5.  Because,   the  covenant   being    executed 
only  by  the  defendants  in  the  court  below,  and 
the  duties  to  be  performed  by  the  plaintiff  in  the 
court  below  bein »  altogether  of  a  spiritual  nat- 
ure, no  action  at  law  can  be  sustained  for  their 
non-performance  by  the  defendants,  against 
the  plaintiff ;  nor  can  the  defendants  defend 
themselves  in  an  action  at  law  upon  the  cove- 
nant for  salary,  although  the  plaintiff  has,  by 
reason  of  his  own  willful  misconduct,  been 
regularly  disqualified  to  render  any  of  the 
stipulated  services,  as  a  gospel  minister, which 
would  have  entitled  him  to  the  salary,  unless 
performance  on  his  part  is  a  condition  pre- 
cedent. 

6.  Because  the  suspension  of  the  plaintiff  in 
'the  court  below,  from  the  office  of  the  minis- 
try, suspended  his  legal  right  to  salary  by  vir- 
tue of  the  covenant,  during  his  suspension 
from  office  ;  for  the  salary  was  a  compensation 
covenanted  to  be  paid  to  the  plaintiff  for  pas- 
toral services,  and  not  for  his  support  as  a  sus- 
pended minister,  in  the  event  of  his  suspen- 
sion by  reason  of  his  own  misconduct. 

7.  Because,  though  the  object  of  every  ec- 
clesiastical sentence  against  a  minister  of  the 

fpspel,  or  any  other  member  of  a  church,  is 
isciplinary;  yet  in  case  of  a  gross  offense,  and 
especially  by  a  minister,  the  honor  of  religion 
requires  that  he  should  be  suspended  from  his 
sacred  office,  until,  by  sincere  repentance  and 
reformation,  he  shall  *merit  restora-  [*48O 
tion.  In  such  a  case,  suspension  from  office 
necessarily  suspends  the  claim  which,  in  virtue 
of  his  office,  he  had  acquired  by  a  pastoral 
call  from  a  congregation,  to  salary  for  pastoral 
services.  This  results  from  an  obvious  princi- 
ple of  justice,  that  no  man  shall  recover  a 
compensation  for  services,  which  he  has,  by 
reason  of  his  own  willful  misconduct,  been  in- 
capacitated to  perform. 

8.  Because  it  subjects  the  plaintiff  below  to 
no  peculiar  inconvenience,  if  performance  on 
his  part  is  considered  a  condition  precedent  ; 
inasmuch  as  a  court  of  law  will  intend  he  has 
performed  regularly,  while  he  continues  actu- 
ally to  officiate  in  his  pastoral  office,  until  the 
competent  ecclesiastical  tribunals  have  decided 
otherwise  ;  but  when  he  has  been  ecclesiastic- 
ally suspended,  as  in  this  case,  and  the  fact  of 
non-performance  by  reason  thereof,  is  rendered 
indisputable,  it  would  seem  repugnant  to  com- 
mon sense,  as  well  as  to  justice,  that  he  should 
be  allowed  to  recover  salary  for  pastoral  serv- 
ices, which!  he.  by  his  own  misconduct,  was 
incapacitated  to  perform. 

The  counsel  then  stated  the  facts,  adverting 
particularly  to  the  various  proceedings  of  the 
ecclesiastical  judicatories,  to  which  he  said  the 
defendant  in  error  was  amenable  by  the  ex- 
press terms  of  his  call,  and  the  articles  of  the 
National  Synod  of  Dordrecht  (arts.  79,  80),  and 
then  spoke  as  follows  in  relation  to  the  first 
point  : 

In  discussing  this  point,  the  nature  and  in- 
tent of  the  call  is  to  be  considered. 

It  is  an  instrument  executed  by  the  plaintiffs 
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in  error,  under  their  common  seal,  setting  forth 
that  their  church  was  destitute  of  the  stated 
preaching  of  the  word,  and  the  regular  admin- 
istration of  the  ordinances  ;  that  they  were  de- 
sirous to  obtain  both  ;  and  that  being  satisfied 
of  Mr.  Bradford's  piety  and  gifts,  and  cherish- 
ing a  good  hope  that  his  pastoral  labors  would 
be  attended  with  a  blessing,  they  invited  and 
called  him  to  become  their  pastor  and  teacher, 
to  preach  the  word  in  truth  and  faithful  ness,  to 
administer  the  holy  sacraments,  and  as  a  faith- 
ful servant  of  the  Lord  Jesus  Christ,  to  fulfill 
the  whole  work  of  the  gospel  ministry,  agree- 
ably to  the  word  of  God  and  the  rules  and 
48  l*]*constitution  of  the  Dutch  Church, under 
which  the  plaintiffs  in  error  were  placed, and  to 
which  he,  upon  accepting  the  call,  should  be- 
come subordinate.  (See  Expl.  Art.,  14.) 

It  then  details  some  particular  official  duties 
which  are  prescribed  by  the  Dutch  Church, 
and  concludes  thus  : 

"  To  encourage  you  in  the  discharge  of  the 
duties  of  your  important  office.&c."  (The  con- 
cluding paragraph  of  the  call,  ante,  458,  459.) 

Hence  it  appears  manifest,  that  the  faithful 
performance  of  Mr.  Bradford's  pastoral  duties, 
which  are  comprehended  in  the  call,  was  the 
declared  inducement  to  make  it,  and  the  con- 
sideration and  condition  of  the  salary.  The 
rule  is  well  settled,  that  in  construing  contracts, 
the  intent  of  the  contracting  parties  must  gov- 
ern, so  far  as  it  is  consistent  with  law;  and  the 
application  of  this  rule  to  the  present  case, 
supports  decisively  our  construction  of  the  in- 
strument in  question.  Nor  are  indisputable 
authorities  wanting  to  maintain  it.  In  Martyn 
v.  Hind,  Cowp.,  437,  which  was  the  case  of  a 
curate  employed  by  the  Rector  of  St.  Ann's,  to 
assist  him  in  the  performance  of  official  duties, 
the  court  said  that  the  plaintiff's  service  as 
curate  was  not  only  the  consideration,  but  the 
condition  of  the  salary,  which  the  defendant 
had  contracted  to  pay.  In  First  Religious  So- 
ciety of  W.  v.  Stone,  7  Johns.,  115,  which  was  a 
suit  against  a  subscriber  to  the  salary  of  the  Rev. 
Mr.  Snowden,  the  court  referred,  in  terms  of 
unequivocal  approbation,  to  the  doctrine  laid 
down  in  Martyn  v.  Hind,  and  said  that  the  de- 
fendants obligation  to  pay  continued  so  long 
as  Mr.  Snowden's  service  continued,  and  would 
cease  when  his  service  ceased.  And  in  Dief- 
fendorf  v.  Reformed  Calv.  Gh.,  20  Johns.,  12, 
which  came  up  by  certiorari  from  a  justice's 
court,  who  had  rendered  judgment  against 
Dieffendorf ,  as  a  subscriber  to  the  salary  of 
the  Rev.  Mr.  Wack,  the  court  reiterated  the 
same  doctrine,  and  placed  the  continued  lia- 
bility of  Dieffendorf  to  pay  the  subscription 
upon  the  ground  of  Mr.  Wack's  continued 
482*]  *pastoral  service,  agreeably  to  the  de- 
cision of  an  ecclesiastical  judicatory  of  compe- 
tent jurisdiction. 

These  authorities  clearly  establish  the  point 
that  the  performance  of  Mr.  Bradford's  pasto- 
ral duties  was  not  only  the  consideration,  but 
the  condition  of  the  salary  and,  therefore,  a 
condition  precedent. 

I  will  now  proceed  to  show,  by  direct  au- 
thorities, what  constitutes  a  condition  preced- 
ent. In  Thorp  v.  Thorp,  12  Mod.,  455,  Ld. 
Holt  said,  where  one  promise  is  made  in  con- 
sideration of  another,  that  which  forms  the 
consideration  must  be  first  performed,  and  is 
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a  condition  precedent.  In  Jones  v.  Barkley, 
Doug.,  684,  Ld.  Mansfield  said  that  the  depend- 
ence or  independence  of  covenants  is  to  be  col- 
lected from  the  sense  and  meaning  of  the  par- 
ties, and  their  precedence  must  depend  upon 
the  order  of  time  in  which  the  transaction  re- 
quires their  performance.  And  in  Barruso  v. 
Madan,  2  Johns.,  148,  Mr.  J.  Spencer  said: 
"  No  technical  words  are  necessary  to  render  a 
stipulation  a  condition  precedent ;  but  it  rests 
in  the  good  sense  and  understanding  of  the 
parties,  and  the  acts  to  be  performed  by  them 
respectively." 

If  this  be  sound  law — and  that  it  is  will,  I 
apprehend,  not  be  disputed — the  conclusion 
would  seem  to  follow  irresistibly  that  Mr. 
Bradford's  faithful  performance  of  the  pastoral 
service  prescribed  by  the  call  was  a  condition 
precedent,  inasmuch  as  it  was  not  only  the  de- 
clared inducement  to  the  call,  but  the  consid- 
eration of  the  salary;  and  in  order  of  time,  ac- 
cording to  the  express  terms  of  the  instrument, 
the  service  was  to  precede  the  quarterly  pay- 
ments ;  and  this  conclusion  is  fortified  by  the 
very  language  of  the  plaintiff's  stipulation. 
"What  is  it  ?  "To  free  you  from  worldly  cares 
and  avocations  whilst  you  are  dispensing  spir- 
itual blessings  to  us,  we  promise  and  oblige 
ourselves  and  our  successors  to  pay  you  the 

sum  of  $ yearly  in  "quarterly  payments." 

How  were  those  spiritual  blessings  to  be  dis- 
pensed ?  By  Mr.  Bradford's  faithful  perform- 
ance of  his  assumed  pastoral  duties.  For  the 
stipulation  to  pay  refers  to  the  actual  perform- 
ance of  those  duties  as  the  means  of  dispens- 
ing them ;  and  if  it  does,  *such  per-  [*483 
f  ormance  must  be  a  condition  precedent  to  his 
right  to  demand  the  stipulated  salary. 

As  to  the  other  points.  By  reason  of  Mr. 
Bradford's  suspension  from  the  office  of  the 
ministry,  he  not  only  did  not  perform,  but  was 
wholly  incapacitated,  in  consequence  of  mis- 
behavior, to  perform  any  pastoral  duties  dur- 
ing the  whole  time  for  which  he  seeks  to  re- 
cover the  salary.  Can  such  a  recovery  be  al- 
lowed by  a  court  of  law,  without  outraging 
justice  and  the  good  sense  and  honest  meaning 
of  the  contract  in  question  ? 

But  the  doctrine  for  which  I  contend  seems 
to  be  particularly  adapted  to  the  present  case. 
For  it  will  be  seen,  by  inspecting  the  call,  that 
the  plaintiffs  in  error  alone  have  executed  it. 
Hence  there  can  be  no  other  ground  of  legal 
resistance  to  a  suit  for  salary,  after  Mr.  Brad- 
ford's capacity  to  render  the  stipulated  service 
ceased,  in  consequence  of  his  suspension  from 
office.  Is  the  court  prepared  to  say  to  the 
plaintiffs  in  error,  "  Your  defense  is  unjust"  ? 
or  is  it  prepared  to  say  the  defense  is  not  war- 
ranted by  the  good  sense  of  the  contract,  or 
supported  by  established  law  ?  I  trust  not. 

Again ;  it  is  obvious  from  the  nature  of  this 
contract  that  the  plaintiffs  in  error  cannot  re- 
cover damages  of  Mr.  .Bradford  for  the  breach 
on  his  part.  Why  ?  Because  the  law  furnishes 
no  rule  of  damages  for  the  spiritual  injury 
which  the  congregation  may  have  sustained  by 
means  of  his  default.  Hence  the  court  wil) 
perceive  that  if  the  defense  set  up  by  the 
plaintiffs  in  error  is  overruled,  they  must  not 
only  pay  to  Mr.  Bradford  the  reward  of  faith- 
ful service  in  the  sacred  office  of  a  minister  of 
the  gospel,  after  he  was  suspended  from  it  for 
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misbehavior,  but  they  are  without  any  legal 
remedy  for  the  willful  violation  of  his  part  of 
the  contract.  And  if  the  law  is  so,  it  is  high 
time  that  every  religious  society  should  fully 
understand  it,  in  order  that  it  may  provide 
against  the  application  of  its.  appropriated 
means  for  the  support  of  the  gospel  to  the  sup- 
port of  a  man  who  has  forfeited  the  right  to 
preach,  and  been  suspended  from  the  sacred 
office  of  a  gospel  minister. 
484*J  *Mr.  J.  V.  Henry,  contra.  The  whole 
controversy  between  these  parties  depends  on 
the  construction  of  the  covenant  in  question  ; 
that  is  to  say,  whether  the  services  of  the  de- 
fendant in  error  were  a  strict  condition  pre- 
cedent to  the  payment  of  the  salary.  We  con- 
tend -that  when  this  covenant  is  viewed  in  con- 
nection with  the  constitution  and  rules  of  the 
Reformed  Dutch  Church,  those  services  will 
appear  not  to  have  been  a  condition  precedent; 
that  the  covenant,  according  to  its  true  con- 
struction, was  to  pay  the  salary  so  long^  as  the 
defendant  in  error  continued  the  minister  or 
pastor  of  the  plaintiffs  in  error.  Such  is  the 
true  construction  in  the  reason  and  nature  of 
things.  If  not  so,  we  aver  that  no  minister  of 
the  Reformed  Dutch  Church  could  ever  en- 
force the  payment  of  his  salary,  if  his  church 
should  think  proper  to  contest  the  payment. 
A  perfection  and  an  extent  of  duty  is  required 
which  it  is  beyond  human  nature  to  perform. 
A  strict  and  entire  fulfillment  is  required  by 
the  argument  for  the  plaintiffs  in  error  in  all 
parts  of  the  minister's  duty.  This  may  be  pre- 
vented in  many  ways ;  some  by  his  own  fault, 
and  many  over  which  he  has  no  control. 

It  cannot  be  denied  that  both  these  parties 
are  expressly  bound  by  the  rules  and  constitu- 
tion of  the  Reformed  Dutch  Church.  But  we 
•contend  that  the  sentence  of  the  Classis  of 
Albany,  of  Dec.  2,  1820,  suspending  the  de- 
fendant in  error  from  the  office  of  the  ministry 
until  he  should  give  the  Classis  evidence  of 
repentance  and  reformation,  was  disciplinary 
merely,  and  did  not  dissolve  the  pastoral  con- 
nection between  the  defendant  in  error  and 
the  Reformed  Protestant  Dutch  Church  in  the 
City  of  Albany  and,  therefore,  did  not  affect 
the  right  of  the  defendant  in  error  to  his 
salary. 

By  the  constitution  of  the  Reformed  Dutch 
Church  everything  in  relation  to  the  conduct 
and  continuance  of  the  minister  in  service  is 
exclusively  of  ecclesiastical  cognizance.  The 
language  of  the  call  itself,  which  was  adopted 
according  to.  and  agrees  in  form  with,  the 
35th  and  36th  Explanatory  Articles,  is:  "We, 
the  minister,  elders,  &c.,  of  the  said  church, 
do  promise  and  oblige  ourselves  and  our  suc- 
485*]  cessors  *to  pay  you  the  sum,  &c.,  as 
long  as  you  continue  our  minister  in  the  said 
church,  and  remain  unmarried  ;  and  from  and 
after  the  time  of  your  marriage  we  further 
promise  and  oblige  ourselves  and  our  succes- 
sors to  pay  you  the  additional  sum  of,  &c., 
during  the  continuance  of  your  ministry  in  the 
said  church."  All  persons  concerned  placed 
the  same  construction  upon  the  proceedings  of 
suspension — that  they  were  merely  disciplinary 
or  probationary.  If  this  was  not  so,  why  the 
subsequent  application  to  dissolve  the  pastoral 
connection  ? 

The  resolution  of  the  Classis  of  Albany,  of 
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February,  1821,  dissolving  the  pastoral  connec- 
tion, having  been  reversed  by  the  General  Syn- 
od on  the  14th  of  June,  in  the  same  year,  the 
defendant  continued  to  be  the  minister  of  the 
church,  till  the  dissolution  of  the  connection  by 
the  Classis  of  Albany,  June  26,  1821 .  These 
proceedings  were  conclusive  on  both  parties  ; 
on  all  concerned.  They  directly  recognized 
the  subsisting  relation  of  minister  and  people 
up  to  the  period  of  final  dissolution.  If  not  so, 
such  a  ceremony  would  have -been  utterly  idle 
and  unmeaning.  Nothing  is  better  settled,  than 
that  the  degree,  ex  directo,  of  an  ecclesiastical, 
as  wellasacivil court, possessing  competent  jur- 
isdiction, is  conclusive  evidence  upon  the  mat- 
ters in  question,  whenever  they  are  drawn  into 
controversy  collaterally  before  another  court. 
2  Esp.  N.  P.,  Gould  ed.,  457;  Bull.  N.  P.,  244; 
1  Day,  170;  Swift  Ev.,  9;  Meadows  v.  Duchess 
of  Kingston,  Ambl.,  756. 

We  return,  then,  confidently  to  the  ground, 
that  the  performance  of  the  pastoral  duties  spec- 
ified in  the  call,  is  not  a  condition  precedent  to 
entitle  the  defendant  in  error  to  his  salary.  We 
have  already  adverted  to  the  express  terms  of 
the  covenant.  By  this,  we  repeat,  the  salary 
was,  in  so  many  words,  to  be  paid,  as  long  as 
the  defendant  in  error  continued  minister  in 
the  church.  We  say,  again,  that  an  opposite 
construction  would  defeat  the  spirit  and  inten- 
tion of  the  covenant,  by  requiring  from  a  min- 
ister a  purity  of  life  above  human  nature  ;  and 
subjecting  him  to  a  loss  of  salary  for  any  and 
every  act  of  omission,  *and  for  any  and  [*486 
every  departure  from  doctrine,  morals  or  duty. 
In  the  exercise  of  common  sense,  what  is  the 
inevitable  literal  meaning  of  this  covenant  ?  It 
is,  that  the  salary  is  limited  to  and  co-extensive 
with  the  continuance  of  the  pastoral  relation. 
Had  this  salary  been  expressed  to  be  in  consid- 
eration of  the  faithful  performance  of  the  du- 
ties of  that  relation,  then  we  concede  that  per- 
formance would  have  been  a  condition  prece- 
dent, and  the  argument  on  the  other  side  would 
apply.  But  here  such  a  construction  is  not  only 
at  war  with  the  terms  of  the  covenant,  but  with 
the  spirit  of  the  constitution  of  the  Reformed 
Dutch  Church,  to  which  both  parties  have  re- 
ferred themselves.  It  is  the  right  of  all  churches, 
of  whatever  denomination,  to  pass  such  rules 
as  they  please  for  their  own  government,  if 
they  be  not  inconsistent  with  the  law  of  the 
land.  If  the  church  has  done  so  in  this  instance, 
the  common  law  rules  of  construction  do  not 
apply  to  the  contract  directly  but  only  through 
the  regulations  of  the  church.  There  cannot 
be  a  doubt  that  it  was  the  intention  of  the  Na- 
tional Synod  to  retain  the  whole  power  over  this 
subject.  They  never  meant  that  the  right  of 
salary  should  be  drawn  into  question  in  a  court 
of  civil  law,  except  so  far  as  it  depended  upon 
the  decisions  of  their  own  ecclesiastical  judi- 
catories.  Follow  out,  for  a  moment  the  doctrine 
of  precedent  performance  on  the  other  side,  and 
look  at  its  consequences.  Suppose  Mr.  Brad- 
ford had  doubted  the  doctrine  of  the  Trinity  ; 
my  friend  on  the  other  side  would  have  deemed 
it  a  higher  offense  than  getting  tipsy  now  and 
then.  Suppose  he  had  denied  the  doctrine  of 
the  saints'  perseverance,  or  of  infant  baptism  ; 
would  either  have  been  a  fit  subject  of  tempo- 
ral discussion,  in  an  action  for  the  salary?  Yet 
these  are  important  fallings  off  in  regard  to 
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faith.  So  in  practice.  Suppose  he  had  with- 
held the  baptism  of  infants,  and  suppose  that 
he  had  been  suspended  for  that  omission  by 
the  sentence  of  the  proper  church  judieatory  ; 
in  an  action  for  the  salary,  we  might  be  met 
with  the  objection  now  raised.  You  cannot 
thus  refine  away  your  minister's  salary  by  ob- 
jecting, now  want  of  faith,  and  now  want  of 
practice  ;  nor  any  temporary  suspension  for 
487*]  *such  cause.The  whole  duty  and  power 
to  act  must  be  first  cut  off.  The  connection 
must  be  entirely  dissolved.  Here  is  but  a  par- 
tial suspension.  If  it  is  to  operate  as  a  bar, 
shall  it  be  a  total  one?  Or,  if  partial,  how  is  a 
jury  to  discriminate  and  proportion  the  com- 
pensation ?  Is  there  any  standard  for  this  ? 
would  not  the  same  difficulty  arise  in  all  mat- 
ters of  faith  and  practice?  If  services  be  the 
•consideration,  then  we  ask,  how  is  the  minister 
to  recover  in  case  of  sickness,  voluntary  or  prov- 
idential ?  If  a  servant  be  disabled  to  work  for 
you,  even  by  the  act  of  God,  you  are  not  lia- 
ble, at  common  law,  to  pay  him  for  his  time, 
•during  which,  for  that  reason,  he  could  not 
serve  you. 

The  rights  and  powers  of  churches  to  regu- 
late their  own  concerns,  has  been  recognized 
by  an  express  decision  of  the  Supreme  Court. 
Jarvis  v.  Hatheway,  3  Johns.,  180,  was  an  ac- 
tion of  slander,  for  words  uttered  in  the  course 
of  church  discipline  ;  and  held  not  to  lie,  for 
that  reason.  Spencer,  J.,  in  delivering  the  opin- 
ion of  the  court,  said  :  "  Every  sect  of  Chris- 
tians are  at  liberty  to  adopt  such  proceedings 
for  their  regulations  as'  they  see  fit,  not  incon- 
sistent with  law,  or  injurious  to  the  rights  of 
others.  "  We  cite  these  remarks  to  show  that 
the  National  Synod  had  a  right  to  withdraw 
jyid  exempt  all  questions  properly  ecclesiastical 
from  temporal  cognizance.  Take  the  case  men 
tioned  in  the  16th  Explanatory  Article,  of  min- 
isters permanently  disabled,  by  mental  or  bod- 
ily infirmity,  from  performing  their  functions. 
The  article  provides,  that  they  may,  on  appli- 
cation, etc.,  to  the  Classis,  be  declared  emeriti, 
the  Classis  obliging  the  congregation  first  to 
stipulate  for  a  reasonable  annual  support  to 
their  minister.  This  article  evidently  supposes, 
that  without  such  proceeding,  the  regular  sal- 
ary must  continue.  Is  there  a  doubt  that  it 
would  do  so  unless  the  Classis  should  interpose 
«,nd  dissolve  the  pastoral  connection  on  the  con- 
dition mentioned?  The  61st  Explanatory  Arti- 
cle provides  for  a  case  of  neglect,  as  to  the  duty 
of  catechectical  exercises  by  the  minister.  If, 
after  being  urged  by  the  elders,  he  neglects  this 
488*]  *branch  of  his  ministerial  functions  for 
-one  whole  year.he  is  to  be  reported  to  the  Class- 
is.  Is  his  salary  to  be  suspended  during  this 
year  of  neglect  ?  So  as  to  annual  visitation. 
A  neglect  in  this  particular  is  made  criminal  by 
the  63d  Explanatory  Article.  The  12th  article 
of  the  Synod  of  Dordrecht  shows  how  strictly 
he  is  bound  and  must  be  devoted  to  the  service 
of  his  congregation.  He  is  bound  during  life, 
and  cannot  devote  himself  to  any  secular  calling 
without  the  approbation  of  the  Classis  on  im- 
portant reasons.  The  church  thus  restrain  him 
from  work.  Do  they  also  mean  that  he  shall  be 
without  bread  ? 

I  agree  that  we  are  bound  by  the  meaning 
#nd  good  sense  of  covenants.  In  ordinary  cases, 
the  service  is  to  be  actually  rendered  before  the 
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price  can  be  asked  ;  but  it  will  not  be  pretend 
ed  but  that  the  parties  may  make  their  contract 
in  other  terms.  This  is  what  we  contend  for. 
We  do  this  upon  the  authority  of  Cunningham 
v.  MorreU,  10  Johns.,  203  and  Thorp  v.  Thorp, 
12  Mod.,  455,  the  latter,  the  very  case  relied  on 
by  the  other  side.  We  say  the  sense  and  spirit 
of  the  contract  are  opposed  to  condition  pre- 
cedent. In  Thorp  v.  Thorp,  Ld.  Holt  observed, 
that  if,  in  that  case,  there  had  been  "a  positive 
promise  that  one  should  release  his  equity  of 
redemption,  and  on  the  other  side,  that  the 
other  should  pay  seven  pounds,  then  the  one 
might  bring  his  action  without  any  averment 
of  performance.  "  Indeed,  this  case  is  in  point 
for  the  defendant  in  error.  Here  is  no  promise 
in  consideration  of  services ;  it  is  in  considera- 
tion of  Mr.  Bradford's  continuing  in  the  office 
of  minister. 

But  we  are  told  that  the  minister  does  not 
covenant  on  his  part ;  that  there  is  a  want  of 
reciprocity  between  the  parties  ;  and  hence  it 
is  said,  that  without  the  construction  contend- 
ed for  by  the  plaintiffs  in  error,  they  are  with- 
out remedy  in  any  shape.  Admitting  this  view 
to  be  correct,  that  alone  is  strong  evidence  that 
the  church  intend  to  proceed,  in  these  cases,  on 
the  ecclesiastical  side  exclusively;  that  they  do 
not  mean  to  submit  the  conduct  of  their  min- 
isters to  the  temporal  tribunals.  The  plaintiffs 
*in  error  had  a  prompt  and  summary  [*489 
remedy  before  the  ecclesiastical  judicatory. 

The  fallacy  of  the  argument,  that  there  can 
be  no  inconvenience,  in  this  instance,  from  con- 
sidering the  actual  services  a  condition  pre- 
cedent, inasmuch  as  the  want  of  performance 
arose  from  the  fault  of  the  minister,  which  re- 
sulted in  his  actual  suspension, is.that  it  selects  a 
particular  instance  of  misconduct  and  suspen- 
sion. It  shuts  out  the  broad  ground  of  miscon- 
duct genarally  as  a  bar. Misconduct  and  suspen- 
sion either  bar  the  salary  for  the  time,  or  they  do 
not.  You  cannot  distinguish  one  species  of 
ommission  or  commission  as  doing  so  more 
than  another.  The  argument,  therefore,  is  di- 
rectly within  the  objections  which  I  have  urged. 
A  jury  is  as  well  qualified  to  assess  damages 
for  a  breach  of  contract  by  the  minister,  as  any 
body  :  but  it  was  never  intended  that  they  or 
anybody  else  should  do  so  in  a  court  of  com- 
mon law. 

.  If  the  construction  contended  for  by  the 
plaintiffs  in  error  be  the  correct  one,  perform- 
ance must  not  only  be  proved,  but  it  must  be 
averred  by  the  pleadings.  In  Martin  v.  Hind, 
Cowp.,  437,  cited  on  the  other  side,  one  ques- 
tion at  the  trial  was,  whether  the  curate  had  a 
license  ;  and  a  distinction  was  taken  by  Ld. 
Mansfield,  that  if  the  plaintiff  had  no  license, 
he  was  removable  at  the  pleasure  of  the  de 
fendant  ;  otherwise,  if  he  had  a  license.  In 
the  latter  case,  he  was  only  removable  submodo, 
as  by  the  consent  of  the  Bishop,  or  where  the 
rector  does  the  duty  himself.  On  the  trial,  he 
held  that  the  defendant  could  not  show  irregu- 
larity of  conduct ;  but  that  he  ought,  in  that 
case,  to  have  complained  to  the  Bishop,  and 
obtained  his  sentence  or  judgment,or  direction, 
in  a  formal,  or  at  least  in  a  summary  way.  In 
other  words,  the  connection  between  the  par- 
ties should  have  been  dissolved  by  the  proper 
ecclesiastical  tribunal,  according  to  what  we 
contend  here.  Religious  Society  of  W.  v.  Stone, 
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7  Johns.,  112,  does  not  apply  to  the  present 
case.  The  engagement  there  was  to  pay  so  long 
as  the  said  Rev.  Mr.Snowden  shall  administer 
the  gospel  in  said  society,  &c.  This  language, 
490*]  standing  alone,  and  *not  having  refer- 
ence to  the  rules  or  constitution  of  the  church, 
giving  it  a  construction  different  from  its  nat- 
ural import,  was  very  properly  treated  by  the 
court  as  the  ordinary  common  law  contract  for 
services,  which  are  a  condition  precedent.  Nei- 
ther the  language  itself,  nor  the  rules  of  the 
church,  bring  it  up  to  the  case  before  the  court. 
In  Dieffendorf  v.  Trustees,  etc.,  20  Johns.,  12, 
there  was  an  offer  in  the  court  below  to  prove 
drunkenness,  profanity  and  other  vices  degrad- 
ing to  the  character  of  a  minister,  as  a  defense 
to  an  action  for  the  salary.  This  was  over- 
ruled and,  on  error,  the  decision  was  sustained 
on  the  express  ground  that  the  salary  continued 
to  accrue  until  the  pastoral  connection  should 
be  formally  dissolved  by  the  ecclesiastical  ju- 
dicatories.  This  was  a  question  which  arose 
under  the  rules  and  constitution  of  the  Re- 
formed Dutch  Church.  In  that  case  the  min- 
ister had  once  been  deposed  by  the  Classis  and 
various  proceedings  had  taken  place  in  the 
church  judicatories.  The  sentence  of  deposi- 
tion was  finally  reversed,  and  the  court  sus- 
tained an  action  for  the  salary,  in  terms,  on 
the  broad  ground,  that  the  relation  of  minister 
and  congregation  was  not  dissolved. 

If  we  are  correct  in  saying  that  suspension 
,  is  not  dissolution,  that  case  is  in  point  for  the 
defendant  in  error. 

Mr.  Van  Veehten,  in  reply.  In  concluding 
the  discussion  of  this  cause,  I  propose  to  exam- 
ine as  well  the  reasons  of  the  Supreme  Court 
as  the  argument  of  my  learned  friend,  who  is 
opposed  to  me. 

The  Supreme  Court  say  that,  according  to 
the  nature  and  terms  of  the  contract  in  ques- 
tion, the  plaintiffs  in  error  were  bound  to  pay 
the  stipulated  salary  until  the  connection  be- 
tween the  parties  was  dissolved  by  ecclesiasti- 
cal authority,  which  was  neither  done  or  in- 
tended to  be  done  by  the  sentence  of  suspen- 
sion pronounced  against  Mr.  Bradford  ;  and 
the  same  position  has  been  reiterated  by  the 
learned  counsel. 

But  the  correctness  of  this  position  rests  upon 
a  gratuitous  assumption  of  facts,  which  the 
491*]  plaintiffs  in  error  wholly  *deny.  For 
they  contend,  that  the  faithful  service  of  Mr. 
Bradford  as  pastor,  was  the  consideration  and 
condition  of  their  stipulation  to  pay  him,  and 
that  when  the  consideration  failed  by  means  of 
his  own  gross  misbehavior,  the  condition  was 
broken,  and  his  right  to  payment  ceased  agree- 
ably to  the  letter,  spirit  and  true  intent  of  the 
contract.  He  was  called  as  an  efficient  minis- 
ter, capable  of  performing  all  the  various  du- 
ties appertaining  to  the  important  office  of  a 
gospel  minister  ;  and  by  accepting  the  call,  he 
assumed  to  perform  them.  What  was  his  sit- 
uation when  suspended  fom  the  ministry  ?  He 
was  rendered  incapable  of  performing  any  of 
those  duties.  Thus  circumstanced,  in  what  con- 
dition were  the  plaintiffs  in  error  during  his 
suspension  ?  They  were  again  destitute  of  the 
stated  preaching  of  the  word,  and  the  regular 
administration  of  the  ordinances,  their  call  of 
Mr.  Bradford,  and  his  acceptance,  notwith- 
standing. Was  this  occasioned  by  any  default 
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on  their  part  ?  No  ;  it  was  produced  by  his 
willful  violation  of  his  double  obligations  as  a 
minister  of  the  gospel,  and  their  pastor.  What 
is  the  just  and  legal  consequence  ?  That  by 
willfully  breaking  thetondition  of  the  call,  he 
forfeited  all  right  to  the  salary  which  it  stipu- 
lated should  be  paid  to  him. 

Admit,  for  argument's  sake,  that  the  sentence 
of  suspension  was  not  a  formal  dissolution  of 
the  contracted  relation  of  pastor  and  people 
between  the  parties  ;  I  ask,  did  it  not  suspend 
the  exercise  of  all  pastoral  functions  by  Mr. 
Bradford  ?  And  if  it  did,  could  he,  during 
their  suspension,  lawfully  demand  the  stipu- 
lated compensation  for  pastoral  service?  Surely 
not.  For  how  could  he  demand  it  as  a  con- 
tinuing gospel  minister,  after  being  suspended- 
from  the  ministry  ?  It  would  be  strange  in- 
deed, if  suspension  from  an  office  did  not  sus- 
pend the  right  to  demand  the  salary,  which, 
was  promised  for  performing  the  duties  of 
the  office.  I,  therefore,  contend  that  Mr.  Brad- 
ford's suspension  from  the  ministry,  produced 
by  operation  of  law,  a  simultaneous  suspension, 
of  his  right  to  salary.  This  is  conformable  to 
the  dictates  of  justice,  and  the  manifest  intent 
of  his  call  ;  and  if  so,  the  judgment  of  the  Su- 
preme *Court  must  be  reversed  on  that  f*492" 
ground.  But  I  go  one  step  further,  and  insist, 
that  in  judgment  of  law,  his  suspension  from 
office,  and  consequent  disability  to  perform  the- 
stipulated  service,  was  a  virtual  dissolution  of 
the  contract  between  him  and  the  plaintiffs  in 
error,  at  their  election.;  because  the  contract 
on  his  part,  though  personal,  was,  at  the  same- 
time,  wholly  official,  and  ceased,  of  course,the- 
moment  he  was  devested  of  his  official  stand- 
ing. He  then  ceased  to  be  what  he  was  when 
called.  Instead  of  confiding  in  his  piety  and 
usefulness,  the  plaintiffs  in  error  were  con- 
strained to  regard  him  as  a  man  who  had' 
brought  reproach  upon  religion,  by  dishonor- 
ing the  sacred  office  of  a  gospel  minister.  After 
such  a  change  in  his  situation  and  standing, 
the  general  interests  of  religion,  as  well  as  the 
welfare  of  the  congregation  with  which  he  had 
been  connected,  required  that  they  should  have 
an  election  as  to  the  continuance  of  that  con- 
nection ;  for  the  constitution  and  rules  of  their 
church  declare  that  a  pastor  and  teacher  must 
be  an  example  to  believers  ;  inasmuch  as  his 
usefulness  depends  much  upon  his  holy  walk 
and  conversation.  (Expl.  Art.,  71)'. 

Again;  when  a  minister  of  the  Dutch  Church- 
is  suspended  from  office  for  misconduct  by  the- 
Classis,  he  may  appeal  to  the  Particular  Synod, 
and  thence  to  the  General  Synod  ;  and  if  he 
prevails  on  appeal, he  is  exonerated  from  guilt 
and  considered  in  good  standing.  What  fol- 
lows ?  He  is  entitled  to  salary  during  his  sus- 
pension. Why  ?  Because  he  is  acquitted  of 
the  offense  for  which  he  was  suspended.  But 
when  his  suspension  is  confirmed,  on  appeal, 
what  is  his  condition  ?  His  guilt  is  finally  es- 
tablished, and  his  suspension  justified.  What 
follows  ?  Unless  established,  guilt  and  con- 
firmed suspension  from  office  produce  the  same 
result  in  relation  to  his  salary  as  an  honorable 
acquittal,  it  would  seem  that  his  suspension* 
from  office  necessarily  suspended  his  right  to- 
salary  during  its  continuance. 

It  is  true,  that  the  ecclesiastical  judicatory 
who  pronounced  the  sentence  of  suspension! 
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49t3*]  against  Mr.  Bradford,  *did  nothing 
more  in  the  first  instance  ;  but  it  does  not  fol- 
low thence,  that  the  sentence  was  not  conclu- 
sive in  law  upon  his  right  to  salary,  at  least 
during  his  suspension.  That  question  the  ec- 
clesiastical judicatory  left  open  to  be  decided 
by  a  court  of  law,  where  it  properly  belongs, 
and  is  now  presented  to  this  court  upon  the 
pecuniary  part  of  the  contract  between  the  par- 
ties, the  enforcement  of  which  did  not  fall 
within  the  range  of  ecclesiastical  jurisdiction. 
This  Mr.  Bradford  has  conceded  by  resorting 
for  redress  to  a  court  of  law,  where  contracts 
are  to  be  expounded  agreeably  to  established 
legal  rules,  so  as  to  give  them  a  rational  effect, 
according  to  their  true  intent. 

But  it  has  been  said  that  the  plaintiffs  in  er- 
ror, subsequent  to  the  suspension  of  Mr.  Brad- 
ford, applied  to  the  Classis  for  a  dissolution  of 
their  pastoral  connection  with  him,  and  that  it 
was,  thereupon,  dissolved;  but  the  dissolution 
was  afterwards  reversed  by  the  General  Synod ; 
and  hence,  it  is  inferred  that  the  plaintiffs  in 
error,  as  well  as  the  ecclesiastical  judicatories, 
have  recognized  the  connection  as  subsisting 
after  his  suspension.  In  the  first  place  I  deny 
that  the  application  was  made  subsequent  to 
his  suspension;  but  admitting,  for  argument's 
sake,  all  the  facts  to  be  as  stated,  yet  I  dispute 
the  conclusion  drawn  from  them.  And  first  I 
ask,  how  could  the  relation  of  pastor  and  peo- 
ple subsist  when  the  pastor  was  suspended 
from  office  ?  It  surely  was  not  such  a  relation 
as  was  contemplated  and  formed  by  the  call  to 
Mr.  Bradford,  and  his  acceptance  of  it;  for 
what  spiritual  blessings  could  he  dispense  to 
the  congregation  as  pastor  and  teacher,  after 
he  was  suspended  from  his  pastoral  office  ? 
None.  Then  is  it  not  preposterous  to  talk  of 
a  subsisting  pastoral  relation  for  the  purposes 
of  the  call,  when  the  pastor  was  suspended 
from  his  pastoral  office  ?  And  if  it  did  not  sub- 
sist for  those  purposes,  to  what  purpose  could 
it  subsist  in  judgment  of  law  ?  To  entitle  a 
faithless  minister  to  an  unmerited  salary?  The 
only  object  of  the  application  alluded  to,  was 
to  remove  every  pretense  of  difficulty  in  the 
way  of  the  plaintiff  s  in  error, of  calling  another 
494*]  minister;  *and  with  the  same  view, 
the  ecclesiastical  judicatories  considered  it  ex- 
pedient to  give  the  application  their  reiterated 
sanction. 

But  what  was  the  basis  of  the  application, 
and  why  was  it  complied  with  ?  Expressly  be- 
cause Mr.  Bradford  stood  convicted  of  repeat- 
ed intoxication,  and  was  suspended  from  the 
office  of  the  ministry.  It  is  asked,  why  then 
did  the  General  Synod  reverse  the  first  dissolu- 
tion by  the  Classis  ?  Because  they  judged  the 
power  of  the  Classis  over  the  subject  was  sus- 
pended pending  Mr.  Bradford's  appeal  from 
his  conviction,  and  the  sentence  of  suspension 
which  had  been  pronounced  against  him.  This 
is  manifest  from  the  fact  that  the  Synod  ac- 
companied their  sentence  of  affirmance  of  both 
by  a  resolution  recommending  to  the  Classis 
the  immediate  renewal  of  the  dissolution. 
Hence,  it  also  appears  that  the  General  Synod 
considered  it  a  matter  of  right  in  the  plaintiffs 
in  error,  to  be  formally  absolved  from  the  con- 
nection which  had  subsisted  between  them  and 
Mr.  Bradford,  by  reason  of  his  conviction  and 
suspension. 
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Again;  it  has  been  urged  that  the  doctrine 
and  practice  of  a  minister  are  subjects  of  eccle- 
siastical cognizance;  but  if  the  performance  of 
pastoral  duties  is  a  condition  precedent,  to  en- 
title him  to  recover  his  salary,  such  perform- 
ance must  be  proved;  and  then  all  matters  of 
doctrine  and  practice  would  be  examinable  at 
law,  before  a  court  and  jury. 

The  answer  to  this  argument  is  at  once  sim- 
ple and  decisive.  While  a  minister  continues 
to  perform  the  duties  of  his  call,  courts  of  law 
will  not  scrutinize  his  official  conduct  in  a  suit 
for  salary;  but  consider  him  to  be  in  good 
standing  until  an  ecclesiastical  judicatory,  of 
competent  authority,  determines  otherwise; 
and  in  this  way  all  manner  of  jurisdictional 
collision  with  the  ecclesiastical  government  is 
avoided  by  the  courts  of  law,  without  yielding 
their  own  legitimate  jurisdiction.  But  when, 
as  in  this  case,  the  ecclesiastical  power  has 
been  duly  exercised,  to  the  conviction  of  a  min- 
ister of  a  gross  sin, and  pronouncing  a  sentence 
of  suspension  from  office  against  him,  and  he 
then  sues  for  salary,  what  question  of  doctrine 
or  *practice  can  arise  to  be  examined  at  [*495 
law  ?  The  ecclesiastical  sentence  of  suspension 
is  conclusive  upon  the  point  of  non-perform- 
ance, and  nothing  remains  to  be  done  at  law, 
but  to  pronounce  the  judgment  of  law,  upon 
the  suitor's  case.  And  this  accords  fully  with 
the  doctrine  contained  in  the  case  of  Dieffen- 
dorfv.  Reformed  Calv.  Ch.  But  for  the  pur- 
pose of  testing  the  soundness  of  my  learned 
friend's  argument,  by  an  analogous  case,  let 
me  suppose  a  counselor  of  the  Supreme  Court 
to  have  contracted  with  a  client  to  do  all  his 
law  business  for  five  years  at  a  stipulated  year- 
ly salary,  and  that,  within  six  months  after  the 
contract,  the  counselor  was  suspended  formal- 
practice,  and  continued  suspended  for  a  year; 
would  a  court  of  law  entertain  a  suit  brought 
by  him  to  recover  the  stipulated  salary  during 
his  suspension  ?  I  apprehend  not;  and  if  so,  I 
ask  what  sound  distinction  can  be  made  be- 
tween such  a  case  and  the  present  ? 

Again;  let  me  suppose  a  minister  of  violent 
temper,  convicted  of  an  aggravated  .breach  of 
the  peace  and  sentenced  to  imprisonment  for 
it,  to  commence  a  suit  for  salary  during  his 
imprisonment;  would  a  court  of  Jaw  find  any 
difficulty  in  such  a  case,  of  sustaining  a  defense 
set  up  against  him,  founded  upon  such  convic- 
tion and  imprisonment,  when  verified  by  the 
record  ?  Surely  not.  Why  ?  Because  the  rec- 
ord would  be  conclusive  upon  the  fact  of  non- 
performance,  without  any  ecclesiastical  adjudi- 
cation. 

But  it  has  been  insisted  that  the  sentence  of 
suspension  against  Mr.  Bradford  was  disciplin- 
ary merely:  and  it  would,  therefore,  be  unrea- 
sonable, as  well  as  unchristian,  that  he  should 
be  exposed  to  starvation  while  under  the  opera- 
tion of  church  discipline.  Admit  the  sentence 
was  disciplinary;  I  ask,  did  it  not  operate  also 
as  an  ecclesiastical  punishment  for  guilt?  And 
are  not  all  punishments,  not  capital,  strictly 
disciplinary  ?  By  what  law  are  the  plaintiff* 
in  error  punishable  for  the  guilt  of  their  min- 
ister, or  compellable  to  support  him,  when 
duly  interdicted  to  exercise  the  office  of  a  min- 
ister, by  reason  of  his  own  misbehavior  ?  Do 
the  terms  of  their  call  impose  such  an  obliga- 
tion *upon  them?  Surely  not.  Suppose  [*496 
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a  hired  servant,  with  a  numerous  family, should 
be  convicted  of  felony,  and  sent  to  the  State 
Prison ;  would  it  be  pretended  that  his  employ- 
er was  bound  to  pay  the  wages  promised  for 
his  service,  to  save  his  family  from  starvation, 
while  he  was  undergoing  the  discipline  of  the 
law  ?  Would  a  compulsory  provision  for  that 
purpose  conduce  to  quicken  the  reformation  of 
offenders,  which  is  the  great  object  of  such 
discipline?  I  apprehend  not;  for,  if  the  word 
of  God,  the  duty  of  self-respect,  and  the  obli- 
gations of  husband  and  father,  are  insufficient 
to  restrain  a  man  from  yielding  to  evil  pro- 
pensities, there  is  great  reason  to  fear  that  a 
provision  of  that  kind  would  not  strengthen 
their  influence  over  him.  At  all  events,  the  re- 
sult of  such  an  experiment  is  too  problemati- 
cal to  have  it  introduced  by  a  court  of  justice, 
and  at  the  expense  of  an  already  deeply  in- 
jured congregation,  against  their  will,  and 
against  the  letter,  spirit  and  true  intent  of  their 
contract. 

It  has  also  been  suggested  that  the  provision 
in  the  constitution  and  rules  of  the  Dutch 
Church,  in  favor  of  ministers  who,  by  reason 
of  old  age,  ill  health,  or  any  kind  of  bodily  in- 
firmities, are  rendered  incapable  of  performing 
pastoral  duties  (Expl.  Art.,  16),  shows  that  the 
performance  of  those  duties  is  not  indispensa- 
ble, in  the  view  of  the  church,  to  entitle  a  min- 
ister to  his  promised  salary.  What  is  the  pro- 
vision alluded  to  ?  That  when  a  minister  be- 
comes unable,  from  any  of  the  above  men- 
tioned causes,  to  fulfill  the  active  duties  .of  his 
office,  the  proper  judicatory  of  the  church  may 
declare  him  emeritu*,  and  exonerate  him  from 
those  duties.  What  more  ?  That  he  shall,  not- 
withstanding, retain  his  rank  and  standing,  and 
be  suitably  provided  for  by  the  congregation 
in  whose  service  he  became  disabled.  Is  such 
a  case  analogous  to  the  present  ?  Is  there  no 
distinction  between  a  minister  who  is  worn 
out,  or  become  disabled  in  the  faithful  service 
of  his  master,  and  one  who,  by  reason  of  gross 
and  sinful  habits,  is  suspended  from  the  sacred 
office  of  the  ministry  ?•  Does  not  the  above  pro- 
vision distinguish  plainly  and  correctly  be- 
tween the  two  cases  ?  Nay  more,  does  not  the 
497*]limitation  *in  the  provision  prove,  con- 
clusively, that  the  church  did  not  mean  to  dis- 
honor religion,  by  providing  for  a  man,  who, 
by  violating  the  obligations,  forfeits  the  rights 
and  privileges  of  a  gospel  minister  ? 

Again  ;  we  have  been  told  that  ministers 
may  not  engage  in  secular  employments  for 
support,  and  that  they  are  subject  to  the  in- 
firmities of  corrupt  human  nature  in  common 
with  other  men  and,  therefore,  ought  not  to 
lose  their  support,  when  they  fall  into  temp- 
tation. Let  me  consider,  for  a  moment,  the 
cogency  of  this  reasoning.  The  constitution 
and  rules  of  the  church  require  that  ministers 
shall  be  examples  to  believers,  and  declare  that 
their  usefulness  depends  much  upon  their  holy 
walk  and  conversation  (Expl.  Art.,  71)  and, 
therefore,  their  crimes  must  be  punished  with 
impartiality  and  severity.  But  the  Supreme 
Court  and  my  learned  friend  say,  inasmuch  as 
ministers  are  but  frail  men,  they  must  not  be 
left  to  suffer  the  penalty  of  ecclesiastical  dis- 
cipline for  their  guilt,  without  the  comfort  of 
a  liberal  support  from  their  abused  congrega- 
tions. This  seems  to  me  to  savor  more  of  ex- 
458 


uberant  charity  than  of  sound  legal  deduction. 
The  former  may  challenge  our  admiration  of 
the  sympathetic  feeling  which  it  displays;  but 
the  latter  only  will  insure  confidence  in  judi- 
cial decisions,  because  it  guides  to  the  impar- 
tial administration  of  justice.  Besides,  genuine 
charity  flows  spontaneously  from  a  benevolent 
heart,  and  the  enforcement  of  it  by  legal  co- 
ercion, for  that  reason,  is  an  anomaly  in  the 
law.  When  I  have  the  honor  to  address  this 
honorable  court,  as  the  highest  legal  tribunal  in 
this  State,  I  am  bound  to  regard  it  as  the  high- 
est legal  dispenser  of  justice.  The  question 
which  my  clients  present  for  its  decision  is  not 
a  question  of  charity,  but  a  pure  question  of 
law;  and  they,  therefore,  feel  the  utmost  con- 
fidence that  here  justice  will  soar  above  the 
deceptive  influence  of  an  effervescent  charity. 

The  only  remaining  argument  of  my  learned 
friend  which  demands  my  notice  is,  that  the 
plaintiffs  in  error  might  have  had  adequate  re- 
lief in  the  ecclesiastical  *judicatories.  [*498 
I  ask  how  ?  It  is  said  the  Classis  might  have 
formally  dissolved  their  connection  with  Mr. 
Bradford.  But  I  answer,  they  did  not  do  it  in 
the  first  instance.  How,  then,  could  the  plaint- 
iffs in  error  be  relieved  from  paying  the  salary 
promised  to  Mr.  Bradford  for  the  stated  preach- 
ing of  the  word,  and  the  regular  administration 
of  the  ordinances,  after  he  was  suspended  from 
office,  if  his  suspension  is  no  bar  to  its  recov- 
ery at  law  ?  Did  it  afford  them  any  relief  that 
the  Classis  did  not  do  all  they  might  have  done? 
Were  they  not  deprived  of  the  stipulated  con- 
sideration for  the  promised  salary,  by  reason 
of  Mr.  Bradford's  own  default  ?  And  shall 
they  be  told  by  a  court  of  justice,  that  although 
the  consideration  of  their  promise  has  failed, 
they  remain  bound  by  it,  until  an  ecclesiastical 
judicatory  absolves  them  ?  Is  that  necesjsary 
to  maintain  the  jurisdiction  of  the  ecclesiasti- 
cal judicatories  over  the  doctrine  and  practice 
of  ministers  ?  And  is  not  the  question  of  their 
continued  liability  purely  of  legal  cognizance, 
when  payment  is  attempted  to  be  enforced  in  a 
court  of  law  by  a  suspended  minister  ? 

It  is  true  that  the  Classis  might  have  accom- 
panied their  sentence  of  suspension  with  a 
formal  sentence  of  dissolution,  though,  for 
reasons  not  disclosed,  they  delayed  the  latter 
until  after  an  appeal  to  a  higher  judicatory  ; 
and  this,  the  General  Synod  considered,  super- 
seded the  power  of  the  Classis  during  its  pend- 
ency, and  for  that  reason  alone  reversed  the 
sentence  of  dissolution  ;  but  simultaneously 
recognized  its  justice  and  propriety,  by  recom- 
mending to  the  Classis  its  prompt  renewal. 
Pending  these  proceedings,  several  months 
elapsed  ;  Mr.  Bradford  continued  suspended 
from  the  gospel  ministry  and,  consequently, 
incapable  of  performing  any  pastoral  duties. 
Does  not  this  plain  statement  of  facts  exem- 
plify, in  a  notable  manner,  the  adequacy  of  the 
ecclesiastical  remedy  to  the  plaintiff s  in  error? 
How  was  the  loss  of  spiritual  blessings,  which 
Mr.  Bradford  has  assumed  to  dispense  to  their 
congregation,  as  a  gospel  minister,  supplied  ? 
And  if  not  supplied,  I  beg  leave  to  repeat  the 
interrogatory,  is  it  reasonable,  or  is  it  honest, 
that  he  should  recover  in  this  *action  ?  [*499 
Or  does  the  omission  of  the  Classis  to  sever 
formally  his  pastoral  connection  with  the 
church,  when  he  was  suspended  from  the  pas- 
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toral  office,  devest  this  court  of  its  power  to 
protect  the  just  rights  of  my  clients,  and  to 
give  effect  to  the  pecuniary  part  of  their  con- 
tract, according  to  its  true  sense  and  meaning, 
and  the  established  principles  of  law  ? 

JONES,  Chancellor.  The  question  is,  whether 
the  salary  of  the  defendant  in  error  ceased  on 
his  suspension  by  the  Classis  of  Albany,  or  con- 
tinued during  his  suspension,  and  until  his  pas- 
toral connection  with  his  congregation  was  dis- 
solved. It  is  conceded  that  this  question  de- 
pends, for  its  solution,  upon  the  contract  be- 
tween the  minister  and  his  congregation  or 
church*.  The  contract  is  contained  in  the  call, 
taken  in  connection  with  the  rules  and  constitu- 
tion of  the  Reformed  Dutch  Church,  to  which 
both  the  pastor  and  the  congregation,  by  the 
call,  stipulated  and  agreed  to  remain  subordi- 
nate. 

It  appears,  by  the  record,  that  the  defendant 
in  error  was  called  by  the  plaintiffs  in  error  to 
be  their  pastor.  The  call  gives  a  summary  of 
the  duties  which  appertain  to  the  office  of  pas- 
tor, and  which  the  defendant  undertook  to  per- 
form ;  and  to  free  |him  from  worldly  cares 
and  avocations  whilst  he  was  dispensing  spir- 
itual blessings  to  them,  the  plaintiffs  in  error 
promised  and  obliged  themselves  and  their  suc- 
cessors, to  pay  to  him  the  sum  of  $1,500  of 
money  of  account  of  the  U.  S.,  yearly  and  every 
year,  in  quarterly  payments,  as  long  as  he  con- 
tinued their  minister  in  the  said  church,  and 
remained  unmarried  ;  and  from  and  after  the 
time  of  his  marriage, they  promised  and  obliged 
themselves  and  their  successors,  to  pay  him 
the  additional  sum  of  $250  of  like  money,  dur- 
ing the  continuance  of  his  ministry  in  their 
church. 

The  defendant  in  error  contends  that  by  this 
contract  his  salary  was  to  continue  as  long  as 
he  should  remain  in  office  ;  and  the  plaintiffs 
in  error  insist  that  his  continuance  depended 
upon  his  performance  of  the  services,  and  his 
discharge  of  the  duties  of  his  office. 
5OO*]  *By  the  terms  of  the  contract,  the 
salary  of  the  defendant  was  to  be  paid  him 
yearly,  during  the  continuance  of  his  ministry 
in  the  church  to  which  he]  was  called  ;  and  he 
continued  the  minister  of  that  church  until 
June  26,  1821,  when  his  pastoral  connection 
with  the  plaintiffs  in  error  was  regularly  dis- 
solved. 

But  the  performance  of  the  duties  of  the  of- 
ficfe  is  said  to  be  the  consideration  and  condition 
of  the  promise  to  pay  the  salary,  and  it  is  con- 
tended that  these  services  must  first  be  rendered 
by  the  minister  to  his  congregation,  before  he 
is  entitled  to  demand  the  stipulated  compensa- 
tion from  them ;  or,  in  other  words,  that  the 
performance  of  the  duties  was  a  condition 
precedent  to  the  right  to  the  salary. 

In  the  ordinary  employments  of  servants,and 
contracts  for  service,  where  no  special  agree- 
ment regulates  the  rights  and  obligations  of  the 
parties,  the  rule  is,  that  the  servant  is  to  earn 
Ms  wages  by  the  service  he  is  to  render  ;  he, 
consequently,  can  claim  no  wages  until  he  has 
earned  them  by  his  services  ;  and  in  an  action 
against  his  employer  for  compensation,  to  en- 
title him  to  recover,  he  must  show  that  he  has 
performed  the  services  required  by  the  con 
tract  or  employment,  or  has  been  ready,  able 
and  willing  to  perform  them.  But  this  is  a 
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special  agreement,  by  which  the  parties  have 
made  their  own  provisions  for  the  performance 
of  the  duties  of  the  pastor,  and  the  payment  of 
his  salary  ;  and  have  referred  to  the  constitu- 
tion and  ordinances  of  the  Reformed  Dutch 
Church,  to  which  they  were  subordinate,  for 
the  rules  which  are  to  govern  them  in  their 
spiritual  obligations  and  in  their  relation  to 
each  other  of  congregation  and  pastor.  By 
the  contract,  as  I  understand  it,  the  minis- 
ter was  to  be  entitled  to  his  yearly  stipend  as 
long  as  he  remained  in  the  office  of  ministry, 
and  continued  to  be  attached  to  that  congrega- 
tion. The  obligations  imposed  by  the  call  on 
the  pastor,  taken  in  reference  to  the  rules  and 
constitution  of  the  church,  were  the  condition 
of  his  right  to  continue  in  the  pastoral  office  ; 
and  the  failure  to  observe  and  fulfill  them,  ex- 
posed him  to  removal  by  the  ecclesiastical  judi- 
catory,  *having  cognizance  of  the  of-  [*5O1 
f  ense.  But  the  call  does  not  make  the  observ- 
ance of  those  obligations  the  condition  of  the 
payment  of  the  salary  ;  the  continuance  of  the 
defendant  in  error  as  minister  in  the  Reformed 
Protestant  Dutch  Church,  in  the  City  of  Al- 
bany, is  expressly  made  the  condition  on  which 
his  yearly  stipend  is  to  be  paid  to  him.  The 
salary,  it  is  true,  is  given  to  free  him  from 
worldly  cares  and  avocations,  whilst  he  was 
dispensing  spiritual  blessings  to  the  congrega- 
tion ;  but  it"  was  to  continue  to  be  paid,  not  as 
long  as  he  fully  and  faithfully  discharged  his 
duties,  but  as  long  as  he  continued  the  minister  , 
in  the  Church  of  Albany.  It  was  during  his 
continuance  in  the  ministry  in  the  church  to 
which  he  was  called,  and  not  during  his  faith- 
ful discharge  of  his  duties  as  minister,  that  the 
salary  was,  by  the  call,  to  be  paid.  In  a  suit 
on  this  contract  for  his  salary,  it  was  sufficient 
for  him  to  show  that  he  was  the  minister  of 
the  congregation  during  the  period  of  time  for 
which  he  claimed  his  stipend,  and  it  was  not 
competent  for  the  plaintiffs  in  error  to  repel 
the  claim  by  the  plea  or  proof  on  their  part, 
that  he  had  failed  in  the  performance  of  the 
services  required  of  him.  However  delinquent 
he  may  have  been,  so  long  as  the  f  orebearance 
of  his  congregation,  or  the  superintending  pow- 
ers of  the  assemblies  of  the  church,  suffered 
him  to  remain  in  his  office,  he  continued  to  be 
entitled  to  his  compensation.  Extreme  cases 
might  indeed  occur  (such  as  a  conviction  fora 
crime),  which  would  be  regarded  as  a  virtual 
dissolution  of  the  contract,  and  destroy  the 
right  of  the  pastor  to  his  salary;  but  it  must  be 
an  event  or  occurrence  which,  on  general  prin- 
ciples of  law,  would  terminate  his  relation  of 
pastor  to  his  people,  to  produce  that  effect.  In 
other  cases  of  non-performance  of  duty,  he 
must,  notwithstanding  his  delinquency,  be  en- 
titled, until  he  is  removed  from  his  office,  to 
the  annual  stipend  provided  by  the  covenant 
for  his  support.  If  the  contract  makes  the 
faithful  performance  of  the  services  of  the  min- 
ister a  condition  precedent  to  his  right  to  his 
salary,  and  the  plaintiffs  in  error  were  entitled 
to  set  up  his  delinquency  in  a  court  of  law  as  a 
defense  against  his  claim,  *must  it  not  [*5O2 
follow  that  the  failure  of  performance,  from 
whatever  cause  it  might  proceed,  would  be 
a  conclusive  objection  to  a  recovery  ?  Upon 
that  construction,  clergyman, disabled,  by  sick- 
ness or  other  casualty,  from  performing  his 
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pastoral  services,  might  be  deprived  of  the 
means  of  subsistence  during  the  term  of  his 
disability. 

But  it  was  conceded  that  such  disabilities 
must  excuse  the  pastor,  and  that  his  salary 
would  not  be  suspended  during  his  occasional 
interruption  in  the  discharge  of  his  parochial 
duties  from  causes  which  he  could  not  control. 
In  the  present  case,  the  suspension  of  the  serv- 
ices of  the  pastor  was  the  consequence  of  his 
own  misconduct;  and  it  is  truly  said  that  the 
same  indulgence  is  not  due  to  such  intentional 
delinquency,  as  would  be  accorded  to  an  invol- 
untary failure  in  the  discharge  of  the  duties  of 
the  office.  But  does  it  follow  that  every  willful 
delinquency  is  a  cause  of  forfeiture  of  salary? 
Was  it  the  intention  of  the  parties  to  this  con- 
tract to  make  the  full  and  faithful  perform- 
ance of  all  the  obligations  and  duties  while  the 
pastor  is  not  actually  disabled  by  some  casualty 
from  performing,  a  condition  precedent  to  his 
right  to  compensation  for  his  services?  If  so, 
the  observance  and  fulfillment  of  all  the  obli- 
gations imposed  on  him  by  the  call,  and  which 
he  had  the  power  to  fulfill  must  be  shown,  to 
entitle  him  to  any  compensation  for  any  service 
he  may  have  rendered.  The  official  functions 
of  the  pastor  may  all  be  performed  with  the  best 
diligence,  zeal  and  ability  in  his  power,  and  yet 
he  may  fail  in  the  observance  of  some  impor- 
tant moral  obligation;  he  may  be  led  into  error 
of  judgment  in  matters  of  faith,  or  he  may  at 
some  unguarded  moment,  yield  to  temptation 
and  fall  into  sin.  Is  he  to  be  punished  for  these 
errors  and  transgressions  by  the  loss  of  his  stip- 
ulated compensation,  for  the  time  and  talents 
he  may  have  devoted  to  his  flock?  The  plaint- 
iffs in  error,  themselves,  disclaim  a  construc- 
tion of  the  covenant  so  narrow  and  illiberal. 
They  admit  that  deviations  from  the  holy  walk 
and  conversation  enjoined  upon  him,  which  are 
not  habitual,  and  which  are  followed,  when 
they  occur  by  repentance,  and  the  best  atone- 
ment in  the  power  of  the  offender  to  make  are 
no  obstacles  to  his  claim  to  compensation  for 
5O3*j  his  *services.  But  they  insist  that  gross 
offenses  and  willful  defaults,  which  expose  the 
delinquent  to  suspension  or  removal  from  of- 
fice, are  conclusive  objections  against  his  claim; 
because  he  is,  in  such  cases,  disqualified  by  his 
own  misconduct  from  fulfilling  the  obligations 
of  his  call.  I  observe  no  such  distinction  in 
the  contract.  If  the  faithful  performance  of 
the  services  is  a  condition  precedent,  and  the 
consideration  of  the  engagement  to  pay,  then  a 
failure  in  performance  from  any  cause  other 
than  the  physical  disability  of  the  incumbent, 
or  the  act  or  default  of  his  employers,  may  be 
fatal  to  the  right  to  demand  it;  and  if  the  con- 
tinuance in  office  is  the  condition  and  consid- 
eration of  the  promise,  then  the  defendant  in 
error  was  entitled  to  his  salary  as  long  as  he 
remained  in  his  office. 

In  this  case,  the  plaintiffs  in  error,  by  their 
call,  stipulated  to  pay  the  defendant  in  error  his 
salary  as  long  as  he  continued  the  minister  of 
the  congregation.  I  see  no  sufficient  reason  for 
annexing  to  that  engagement  the  implied  con- 
dition of  the  faithful  performance  by  the  min-  j 
ister  of  the  services  required  of  him  by  the  con- ! 
tract,  as  the  consideration  and  condition  of  the 
promise  to  pay.    He  was  bound  to  the  service 
of  the  sanctuary,  and  attached  by  his  calling  i 
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to  his  congregation  for  life,  and  during  the- 
continuance  of  those  relations  which  the  church 
authorities  alone  could  dissever;  and  he  was 
not  at  liberty  to  pursue  any  secular  employ- 
ment for  his  support.  It  was  just,  therefore, 
that  the  provisions  for  his  maintenance,  should 
continue  as  long  as  those  relations  subsisted 
which  restrained  him  from  other  pursuits.  That 
appears  to  me  to  be  the  principle  fairly  deduci- 
ble  from  the  terms  of  the  contract;  and  it  is,  in 
my  judgment,  the  rule  which  ought  to  govern. 
It.  is  simple,  and  free  from  difficulty  in  its  ap- 
plication ;  and  in  principle,  conforms  to  the 
spirit  and  policy  of  the  system  of  church  gov- 
ernment under  which  the  contracting  parties 
formed  their  connection.  The  objection  of  the 
plaintiffs  in  error  to  pay  for  services  which  the 
defendant  in  error  by  his  own  misconduct  was 
disabled  from  performing  is  plausible  ;  but  a 
view  of  the  practical  operation  of  the  principle 
will  show  its  fallacy  as  applicable  to  this  con- 
tract, and  *demonstrate  the  wisdom  [*5O4 
and  policy  of  the  rule  which  makes  the  con- 
tinuance in  office  the  sole  test  of  the  right  to 
salary  and  thereby  secures  to  the  minister  of 
the  gospel  a  provision  for  himself  and  his  fam- 
ily, and  protects  him  from  all  inquiry  into  his- 
delinquencies  and  failings,  in  an  action  for  his 
stipend. 

If  the  failure  of  the  clergyman  in  the  per- 
formance of  the  services  required  of  him,  by 
reason  of  his  own  misconduct,  were  to  be  a  de- 
fense in  action  at  law  for  his  salary  to  sustain 
the  defense,  the  misconduct  which  was  the 
cause  of  the  failure  must  be  shown;  and  how 
are  the  charges  against  him  to  be  substantiated  ? 
Accusations  implicating  the  moral  character  of 
the  accused,  and  which  are  preferred  against 
him  to  deprive  him  of  the  benefit  of  his  con- 
tract, must  surely  be  open  to  refutation  on  his 
part,  and  must  be  fully  established  by  his  ad- 
versaries before  they  can  be  admitted  to  bar  his 
recovery.  Is  not  the  character  of  such  litiga- 
tion, and  the  probable  complexion  of  the  evi 
dence  to  sustain  and  repel  the  defense  on  which 
it  is  to  turn,  sufficient  ground  for  excluding  it 
from  the  civil  tribunals  ?  Can  the  charge  of 
infidelity  or  immorality  against  a  minister  of 
the  gospel  be  a  fit  subject  of  inquiry  in  a  court 
of  law?  Or  does  not  the  investigation  of  such 
charges  more  properly  appertain  to  the  spiritual 
assemblies  of  the  church  to  which  the  parties 
belong?  Those  who  officiate  in  the  ministry 
of  the  word  are  amenable  to  the  ecclesiastical 
judicatories  for  their  offenses  and  misbehavior, 
and  admonitions  and  censures  of  the  spiritual 
authorities,  to  which  the  minister  is  subordi- 
nate, suspension  from  the  exercise  of  the  func- 
tions of  his  office,  or  a  dissolution  of  his  pas- 
toral connection  with  his  congregation,  accord- 
ing to  the  nature  and  degree  of  his  aberration 
from  the  path  of  rectitude,  may  be  fit  visita- 
tations  upon  him  for  his  offenses;  but  they  are 
chastisements  for  an'ecclesiastical  tribunal,  and 
not  for  a  court  of  law  to  inflict. 

The  founders  of  the  ecclesiastical  system  of 
government  for  the  church  to  which  this  con- 
gregation belongs,  felt  the  full  force  of  these 
impressive  considerations;  and  to  guard  against 
the  mischiefs  inseparable  from  public  investi- 
gations *in  the  civil  courts,  of  charges  [*5O5 
against  a  minister  of  the  gospel,  involving  his 
moral  conduct  or  official  duties,  made  them 
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•subjects  of  ecclesiastical  cognizance  exclusively 
and  vested  the  entire  jurisdiction  of  all  such 
offenses  in  the  assemblies  provided  for  the  gov- 
ernment of  the  church. 

This  arrangement  was  wisely  adapted  to  the 
relation  that  was  to  subsist  between  the  min- 
ister and  his  congregation,  and  the  duties  re- 
quired of  the  pastor  in  his  interesting  and  re- 
sponsible situation.  The  obligations  imposed 
on  the  minister  by  the  call  are  not  confined  to 
the  actual  services  he  was  to  render  to  the  con- 
gregation immediately  under  his  charge.  They 
extend  also  to  his  own  private  life  and  his 
moral  and  religious  conduct.  He  is  faithfully 
to  officiate  in  his  character  of  pastor  for  his  con- 
gregation, in  all  the  services  of  the  church,  and 
to  fulfill  the  whole  work  of  the  gospel  minis- 
try; and  he  is  to  observe,  in  all  the  relations  of 
private  life  and  his  own  demeanor,  a  line  of 
conduct  consistent  with  his  moral  obligations 
and  religious  duties,  and  calculated  and  tend- 
ing to  maintain  the  honor  of  religion  and  pro- 
mote the  success  of  the  gospel.  These  obliga- 
tions and  duties  partake  so  largely  of  a  relig- 
ious and  moral  character,  and  are  so  intimately 
•connected  with  the  relations  of  domestic  life  and 
the  moral  conduct  of  the  pastor,  that  an  inquiry 
into  charges  of  misconduct,  in  those  respects, 
•ought  to  be  of  ecclesiastical  cognizance.  To 
•expose  the' infidelity  and  immorality  of  a  min- 
ister of  the  gospel  on  a  public  trial  before  a 
•court  and  jury,  in  an  action  for  his  salary,  or 
to  conduct  an  inquiry  into  the  soundness  of  his 
faith  and  religious  opinions  before  a  court  of 
justice,  woulcf  tend  to  produce  unfavorable  im- 
pressions of  religion  on  the  public  mind  and, 
in  aggravated  cases,  the  disclosures  would  too 
often  scandalize  the  public  ministry  of  the  gos- 
pel, so  important  to  the  well  being  of  society, 
and  might  materially  impede  its  success  in  the 
great  and  interesting  work  to  which  it  is  de- 
voted. 

It  was  foreseen  by  the  ecclesiastical  assembly 
which  ordained  the  rules  and  constitution  of 
5O6*]  the  Reformed  Dutch  *Church,  that  the 
frailties  of  human  nature  would  sometimes 
lead  to  abberrations  from  the  religious  and 
moral  obligations  of  those  who  might  be  in  the 
office  of  the  ministry  ;  and  they  so  organized 
the  ecclesiastical  system,  and  so  framed  the  con- 
tract which  was  prescribed  for  the  relation  of 
congregation  and  pastor,  as  to  refer  all  matters 
relating  to  those  obligations  and  duties,  and  the 
punishment  of  transgressions  against  them,  to 
the  ecclesiastical  judicatories,  in  exclusion  of 
the  cognizance  of  the  civil  tribunals.  They  have 
the  right,  under  the  free  institutions  of  our 
country,  to  the  full  benefit  of  this  arrangement 
and  the  wisdom  of  its  provisions  are  exempli- 
fied in  its  practical  operation. 

The  parties  to  this  controversy,  themselves, 
refer  to  these  rules  and  constitution  as  the  laws 
to  which  they  are  to  conform,  and  profess  to 
rest  the  construction  of  the  contract  on  those 
ordinances,  and  the  subsequent  articles  explan- 
atory of  them.  Let  us  turn  to  those  instru- 
ments, and  see  what  the  rules  are  which  they 
apply  to  this  subject.  First,  it  is  declared  that 
a  minister  of  the  word,  being  once  lawfully 
called  in  the  matter  prescribed  by  the  articles, 
is  bound  to  the  sanctuary  as  long  as  he  liveth, 
and  is  not  at  liberty  to  devote  himself  to  any 
secular  vocation,  except  for  great  and  impor- 
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tant  reasons,  and  with  the  consent  of  the  Clas- 
sis;  that  a  minister,  being  lawfully  called,  may 
not  forsake  the  church  or  congregation  where 
he  is  regularly  settled,  in  order  to  accept  a  call 
elsewhere,  without  the  consent  of  the  Consis- 
tory and  deacons,  and  the  approbation  of  the 
Classis ;  that  the  Consistory,  as  representing 
the  congregation,  shall  be  bound  to  provide  the 
ministers  with  a  decent  support,  and  shall  not 
forsake  them  without  the  approbation  and  de 
cision  of  the  Classis  ;  and  that  if  they  commit 
any  gross  public  sin,  which  is  scandalous  to 
the  church,  or  punishable  by  the  civil  magis- 
trates, they  shall  be  suspended  by  the  Consis- 
tory of  their  own  and  the  next  adjacent  church  ; 
and  it  shall  be  left  to  the  decision  of  the  Clas- 
sis, whether  they  shall  be  wholly  deposed  or 
not.  Secondly,  Classis  are  invested  with  the 
general  power  of  ordaining  or  deposing  minis- 
ters, and  may  suspend  or  remove  from  office, 
as  the  circumstances  of  the  case,  or  the  welfare 
*of  the  church  may  require;  and  [*5O7 
thirdly,  the  offenses  that  deserve  the  punish- 
ment of  suspension  or  removal  from  office,  are 
declared  to  be  all  such  sins  and  gross  offenses 
which  render  the  perpetrators  infamous  before 
the  world.  A  specification  is  given  of  some  of 
the  offenses  thus  punishable  and,  amongst 
others,  false  doctrine  or  heresy,  faithless  deser- 
tion of  office  and  habitual  drunkenness  (the 
offense  for  which  the  defendant  in  error  was 
removed)  are  specially  enumerated.  Besides 
these  punishments  of  suspension  and  removal 
from  office  for  public  offenses,  admonition  and 
censure  are  prescribed  for  private  offenses  and 
secret  sins,  and  the  obstinate  rejection  of  the 
admonition  may  be  followed  by  severer  penal- 
ties. 

These  provisions  show  that  the  faithful  ob- 
servance by  the  minister  of  his  moral  and  reli- 
gious obligations  to  his  church  or  congregation 
is  to  be  enforced,  and  his  transgressions  pun- 
ished by  the  ecclesiastical  assemblies,  and  not 
to  be  made  the  subjects  of  judicial  inquiry  in 
courts  of  justice.  To  these  ecclesiastical  ordi- 
nances the  congregation  and  the  minister  both 
acknowledge  themselves  to  be  subordinate  and, 
accordingly,  in  this  case,  the  minister  was  at 
first  admonished  to  abstain  from  the  repetition 
of  his  offense  ;  and  admonition  failing  to  pro- 
duce amendment,  suspension  followed,  and 
finally  removal  from  office. 

It  is  conceded  that  the  defendant  in  error,  by 
accepting  the  call,  assumed  to  perform  faith- 
fully all  the  duties  required  of  him  as  the  pas- 
tor of  the  congregation  ;  and  the  willful  neg- 
lect of  those  duties,  or  a  gross  offense  against 
the  obligations  imposed  upon  him  by  the  call, 
or  the  ordinances  and  articles  to  which  he  en- 
gaged to  be  subordinate,  subjected  him  to  cen- 
sures, admonitions  and  punishment  by  the  ec- 
clesiastical judicatories.  But  the  faithful  per- 
formance of  those  duties,  and  the  observance 
of  those  obligations,  were  not  made  a  condition 
precedent  to  the  payment  of  his  salary,  either 
by  the  terms  of  the  covenant,  or  by  the  spirit 
and  intention  of  the  call,  and  the  rules  and 
constitutions  to  which  it  refers.  The  pastor 
was  bound  faithfully  to  fulfill  the  obligations 
of  his  call,  to  oppose  a  steady  and  efficient  re- 
sistance to  temptation,  and  by  word  and  exam- 
ple, *always  to  promote  the  spiritual  [*5O8 
welfare  of  his  people.  He  unhappily  failed  in 
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his  solemn  engagement.  A  besetting  sin  pre- 
vailed over  his  enlightened  understanding,  and 
obscured  his  lustre.  With  a  Christian  spirit, 
the  Consistory  of  his  congregation,  and  the 
Classis  of  Albany,  to  whom  the  case  was  re- 
ferred, sought  to  reclaim  him  from  the  influ- 
ence of  his  pernicious  habits,  and  to  restore 
him  to  the  church.  He  was  unable  to  conquer 
the  propensity  to  which  he  had  yielded,  and 
the  permanent  interest  of  religion  demanded 
his  removal  from  his  office.  His  pastoral  con- 
nection with  his  congregation  was  dissolved, 
and  his  claim  to  his  yearly  stipend  was  at  an 
end. 

The  two  events  which  the  constitution  of  the 
church  contemplates  as  terminating  the  minis- 
try of  the  pastor,  are  his  death  and  his  removal 
by  the  Classis  from  office  ;  and  so  permanent 
is  his  connection  with  his  congregation  consid- 
ered, that  provision  is  made  for  him  during  the 
remnant  of  his  life.  After  he  should  be  disa- 
bled by  age  or  infirmities,  from  performing  his 
pastoral  services,  he  is  allowed  to  retain  the 
honor  and  style  of  his  office,  and  is  to  be  pro- 
vided with  an  honorable  support  by  the 
churches  to  which  he  hath  administered.  The 
congregation  can  never  forsake  or  discard  him  ; 
nor  can  their  obligation  to  support  him  be  dis- 
solved, otherwise  than  by  the  dissolution  of 
his  pastoral  connection  with  them.  So  careful 
were  the  provident  framers  of  those  constitu- 
tional ordinances,  to  secure  those  who  devoted 
themselves  to  the  work  of  the  gospel  ministry 
from  want  during  their  lives,  or  till  their  de- 
position by  the  regular  authority  of  the 
church,  that  they  denied  to  the  congregation 
to  which  they  ministered,  the  power  to  dis- 
solve the  pastoral  connection,  or  the  right  to 
withhold  the  stipulated  compensation  from  the 
minister  ;  but  referred  those  matters  to  the 
higher  assemblies,  the  Classis  in  the  first  in- 
stance, and  the  Particular  and  General  Synod 
by  way  of  appeal. 

The  defendant  in  error  was  the  regular  pas- 
tor of  the  plaintiffs  in  error,  and  that  connec- 
tion could  not  be  severed  by  the  plaintiffs.  If 
he  was  guilty  of  a  public  and  notorious  of- 
5O9*J  fense,  *which  rendered  his  appearance 
in  the  pulpit  highly  offensive,  his  Consistory 
might  interfere,  and  shut  the  door  against  him 
by  suspension,  and  refer  him  to  the  Classis  for 
trial.  In  that  assembly  the  accusation  against 
him  was  to  be  investigated,  and  the  final  sen- 
tence to  be  pronounced.  The  matter  could  not 
be  drawn  into  the  courts  of  law,  or  made  the 
subject  of  judicial  cognizance.  If  the  accused 
was  guilty  of  the  charge,  his  sentence  was  to 
be  pronounced  by  the  Classis,  and  could  only 
be  reviewed  by  a  higher  judicatory.  The  of- 
fender may,  to  prevent  scandal,  be  prevented 
from  the  exercise  of  his  office  until  he  is  tried 
by  the  Classis  ;  but  he  is  to  be  referred  to  that 
assembly  for  trial  ;  and  if  found  guilty,  that 
assembly  is  to  declare  and  inflict  the  punish- 
ment. Courts  of  law  do  not  interfere  with  the 
discipline  of  the  Church,  or  the  punishment  of 
ministers,  by  the  sentences  of  the  ecclesiastical 
authorities  ;  and  if  the  right  of  the  defendant 
in  error  to  the  salary  for  which  he  sues,  has 
been  lost  to  him  it  must  be  the  sentence  of  the 
Classis  which  has  produced  that  effect ;  and 
the  plaintiffs  in  error  must  rest  upon  that  sen- 
tence alone  for  the  support  of  their  defense  to 
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the  action  at  law.  The  plaintiffs  in  error,  in 
effect  admit  this  to  be  the  rule,  and  contend 
that  they  have  brought  themselves  within  it. 
They  admit  the  offense,  of  which  the  defendant 
in  error  was  accused,  to  be  of  ecclesiastical 
cognizance  ;  but  they  insist  that  the  charge 
has  been  established  in  the  ecclesiastical  judi- 
catories,  and  rely  on  the  sentence  as  a  conclu- 
sive bar  to  the  action  at  law.  Is  that  the  de- 
fense of  the  plaintiffs  in  error  ?  By  that  rule, 
the  inquiry  will  be,  what  sentence  has  been 
pronounced  in  this  case,  and  what  the  legal 
effect  of  that  sentence  is  upon  the  civil  rights 
of  the  defendant  in  error. 

It  appears  that  the  defendant  in  error  was, 
by  a  regular  sentence  of  the  Classis  of  Albany, 
suspended  from  the  office  of  the  ministry,  and 
was  under  the  sentence  of  suspension  during 
the  whole  of  the  period  for  which  he  now 
claims  the  payment  of  his  salary ;  and  it  is 
contended  that  the  right  to  salary  was  sus- 
pended by  that  sentence,  and  *was  [*51O 
never  afterwards  removed,  but  was  wholly  ex- 
tinguished by  the  subsequent  sentence  of  re- 
moval. 

The  Classis  of  Albany  had  the  right  to  dis- 
solve the  pastoral  connection  between  the  de- 
fendant in  error  and  his  congregation,  or  to 
suspend  him  from  the  office  of  the  ministry,  at 
their  election.  If  they  had  dissolved  the  pas- 
toral connection,  they  would  have  extinguished 
his  right  to  his  salary;  and  when  they  did  finally 
pronounce  the  sentence  of  removal,  the  contract 
was  dissolved.  But  they  chose  the  milder  course 
of  suspension.  How  could  that  sentence  de- 
prive the  pastor  of  his  right  to  the  salary  cove- 
nanted to  be  paid  to  him  during  his  continu- 
ance in  the  ministry,  under  this  call  ?  A  sen- 
tence of  suspension  does  not  remove  the  incum- 
bent from  his  office,  but  inhibits  him  from  the 
exercise  of  his  official  powers  and  functions. 
The  defendant  in  error  continued  the  pastor  of 
his  congregation  during  his  suspension,  and  un- 
til the  severance  of  his  official  connection  with 
them.  The  office  of  minister  in  that  church 
was  full,  and  no  successor  could  be  called.  If, 
then,  the  legal  effect  of  the  covenant  was  an 
engagement  of  the  plaintiffs  in  error  to  pay  the 
salary  as  long  as  the  defendant  in  error  contin- 
ued the  minister  in  their  church,  as  I  have  en- 
deavored to  show  the  true  construction  of  the 
call  to  be,  the  sentence  of  suspension  did  not 
destroy  or  suspend  his  right  to  his  stipend,  nor 
interpose  any  obstacle  to  his  recovery.  Then 
did  the  constitutional  ordinances  give  tnat  ef- 
fect to  the  sensence?  I  am  unable  to  discover 
any  provision  in  those  articles  which,  either  in 
express  terms,  or  by  any  necessary  implication, 
suspends  the  salary  of  a  suspended  minister; 
and  the  spirit  of  the  system,  according  to  my 
views,  is  wholly  averse  to  giving  the  sentence 
that  operation.  The  penalties  which  the  ec- 
clesiastical judicatories  are  authorized  by  the 
constitution  to  impose,  are  admonition, censure, 
suspension  and  removal  from  office.  The  pow- 
er to  punish,  by  the  forfeiture  or  loss  of  salary, 
is  not  delegated  to  them.  Unless,  therefore, 
such  forfeiture  results  from  the  sentence  of 
suspension,  as  the  necessary  consequence  of  it, 
no  such  forfeiture  could  accrue  by  that  pro- 
cedure. The  silence  of  the  ordinances  on  the 
subject,  and  the  general  spirit  of  benevolence 
*they  breathe,  conclusively  repel  the  [*5 1 1 
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presumption  that  so  severe  a  punishment  of  the 
delinquent,  while  he  was  under  the  discipline 
of  the  church  was  intended. 

But  the  plaintiffs  in  error  insist  that  the  sen- 
tence of  suspension,  being  for  a  public  and  no- 
torious offense  of  the  defendant  in  error,  was 
decisive  evidence  of  his  failure,  by  his  own 
willful  default,  in  the  performance  of  the  serv- 
ices required  of  him  by  the  contract;  and  on 
that  ground  they  put  their  defense  in  the  court 
below.  If  my  construction  of  the  call  is  cor- 
rect, the  continuance  of  the  salary  of  the  pas- 
tor depended  on  his  continuance  in  office;  and 
in  that  view  of  the -case,  it  is  manifest  that  the 
sentence  of  suspension  would  be  no  defense 
against  the  claim. 

But  assuming  that  a  dereliction  of  duty,  or 
the  disability  of  the  incumbent,  from  his  own 
misconduct,  to  fulfill  the  obligations  of  his  call, 
would  justify  the  ecclesiastical  assemblies  of 
the  church  in  forfeiting  the  salary  of  the  of 
fending  pastor,  can  a  sentence,  temporarily 
suspending  him  from  the  exercise  of  his  func- 
tions, have  that  effect,  or  be  sufficient  evidence 
to  a  court  of  law  of  such  a  willful  default  as 
to  work  a  forfeiture?  Considered  as  evidence 
of  delinquency,  it  must  refer  to  the  time  which 
precedes  the  sentence  itself,  and  cannot  apply 
to  the  period  of  its  continuance;  for  the  offenses 
which  are  the  cause  of  the  sentence  must  nec- 
essarily precede  it,  and  the  operation  of  them 
upon  the  official  functions  of  the  accused  must 
necessarily  cease  upon  his  suspension  from  of- 
fice. Yet,  it  is  not  contended  that  the  delin- 
quency would  be  a  defense  against  a  recovery 
of  the  salary  anterior  to  the  sentence  of  sus- 
pension, or  that  such  sentence  would  be  suffi- 
cient evidence  of  such  anterior  delinquency.to 
sustain  a  defense  against  a  claim  for  salary  dur- 
ing the  period  of  the  imputed  delinquency, 
but  before  his  suspension.  If,  then,  the  sen- 
tence of  suspension  is  evidence  to  sustain  the 
defense  on  the  ground  of  failure  of  perform- 
ance, it  must  be  because  that  sentence  itself 
prevented  the  defendant  in  error  from  render- 
ing the  services  required  of  him  by  the  call 
and,  consequently,  showed  a  failure  of  con- 
sideration for  the  portion  of  his  salary  for 
which  he  sued.  It  is  true  that  he  did  not  and 
could  not  perform  the  duties  of  his  office  dur- 
512*]  ing  *the  period  of  his  suspension;,  and 
it  is  not  the  offense  which  led  to  that  sentence 
that  was  the  immediate  cause  of  the  failure  in 
his  engagements.  He  desisted  from  his  paro- 
chial employments  in  obedience  to  the  per- 
emptory order  of  a  superior  power,  which  his 
call  bound  him  to  obey.  Could  the  suspension 
of  his  official  duties,  imposed  upon  him  in  the 
exercise  of  the  discipline  of  the  church,  and  to 
which  he  is  compelled,  in  obedience  to  a  para- 
mount duty,  to  submit,  be  justly  imputed  to 
him  as  a  default,  and  made  the  cause  of  refusal 
to  continue  the  payment  of  his  salary  during 
the  time  of  his  probation?  Such  a  defense,  on 
general  principles,  could  not  prevail;  and  neith- 
er the  terms  of  the  call,  nor  the  rules  of  the 
constitutional  ordinances  to  which  it  refers.re- 
quiring  that  the  provision  for  the  support  of 
the  pastor  should  cease  during  the  period  of 
his  suspension  from  office;  it  would,  in  my 
judgment,  be  against  the  good  sense  and  sound 
construction  of  the  covenant,  so  to  extend  it 
by  implication  as  to  gfve  it  that  operation. 
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It  was  said  that  the  suspension  of  the  defend- 
ant in  error  from  office,  for  the  offense,  was  the 
initiatory  step  to  his  trial,  and  is  to  be  taken  in 
connection  with  the  final  sentence  of  removal; 
and  that  the  legal  effect  of  the  final  sentence 
was  to  convict  him  of  the  offense  for  which  he 
was  suspended;  and  to  show  that  the  suspen- 
sion and  the  failure  of  the  consideration  for  his 
salary,  were  the  immediate  and  necessary  re- 
sults of  his  own  delinquency  and  misconduct. 

By  the  79th  article  of^the  Rules  of  Church 
Government  of  the  Reformed  Dutch  Church, 
and  the  72d  Explanatory  Article,  ministers 
guilty  of  public  and  notorious  misconduct, 
which  would  render  their  appearance  in  the 
pulpit  unbecoming  and  highly  offensive,  are 
to  be  suspended  from  the  exercise  of  their  of- 
fice by  the  Consistory,  until  they  are  tried  by 
the  Classis;  and  the  proceedings  of  the  Con- 
sistory, in  such  cases,  is  declared  to  be  a  pru- 
dent interference,  and  a  binding  over  of  the 
person  accused  to  the  judgment  of  his  peers. 
The  offense  of  which  the  defendant  in  error 
was  accused,  was  such  as  to  expose  him  to  that 
proceeding;  and  if  he  had  been  suspended  by 
the  Consistory  and  referred  to  the  Classis  for 
trial,  it  might  have  been  contended  that  the 
*suspension,  trial  and  final  sentence,  [*513 
were  parts  of  the  same  proceeding,  having  for 
their  object  the  conviction  and  deposition  of 
the  offender  for  the  offense  with  which  he  stood 
charged.  I  am  not  prepared  to  say  that  such 
a  suspension  would  deprive  the  accused  minis- 
ter of  his  provision  for  his  support  during  his 
trial,  and  while  his  connection  with  his  con- 
gregation still  continued;  or  that  it  would  be 
evidence  to  a  court  of  law  of  such  defaults  on 
his  part  as  to  defeat  a  recovery  of  the  stipu- 
lated compensation  for  services,  which  he  was, 
by  that  suspension  of  his  functions,  hindered 
from  performing.  But  whatever  the  effect  of 
such  a  proceeding  might  be,  this  is  not  such  a 
case.  This  sentence  of  suspension  is  widely 
different  from  that  of  the  Consistory,  and  dif- 
fers from  it  in  its  object  and  purpose.  The  Con- 
sistory suspend  the  minister  who  is  charged 
with  an  offense  for  which  he  is  to  be  tried,  and 
bind  him  over  to  the  judgment  of  his  peers. 
This  is  a  function  of  the  Classis;  it  contemplates 
no  trial,  nor  any  ulterior  sentence  of  deposition. 
It  was  essentially  disciplinary,  and  intended  to 
reclaim  the  offender  from  his  habits,  and  avert 
the  necessity  of  severer  punishment. 

The  two  sentences  given  in  evidence,  by  the 
plaintiffs  in  error,  on  the  trial  at  law,  were,  the 
resolution  of  the  Classis  of  Albany  of  Dec.  2, 
1820,  suspending  the  defendant  in  error  from 
office,  and  the  resolution  of  the  same  Classis  of 
June  26,  1821,  dissolving  his  pastoral  connec- 
tion with  his  congregation.  These  two  resolu- 
tions are  distinct  and  separate  acts.  They  have 
no  connection  with  each  other.  The  last  sen- 
tence was  not  founded  on  the  first,  nor  the  con- 
sequence of  it;  but  was  a  new  exercise  of  the 
powers  of  the  Classis,  recommended  by  a  reso- 
lution of  the  General  Synod,  advising  a  disso- 
lution of  the  pastoral  connection  between  the 
defendant  in  error  and  his  congregation;  and  it 
was  adopted  in  pursuance  of  that  recommenda- 
tion, and  avowedly  for  the  purpose  of  carry- 
ing it  into  effect. 

The  first  resolution  or  sentence  of  suspen- 
sion was  made  after  an  investigation  by  the 
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•Classis  of  the  truth  of  the  charge  of  inebriety, 
preferred  by  the  plaintiffs  in  error  against  the 
•defendant  in  error,  by  a  representation  in  writ- 
-514*]ing  *from  them  to  the  Classis,  whereby 
they  earnestly  entreat  that  assembly  to  take 
such  measures  touching  the  premises,  as  the 
constitution  and  rules  of  the  Reformed  Protest- 
ant Dutch  Church  prescribe,  and  the  nature  of 
the  case  required.  This  was  a  complete  and 
perfect  decision  and  sentence  upon  the  whole 
•case.  It  established  the  guilt  of  the  accused, 
and  settled  the  measure  of  his  punishment.  A 
continuance  of  the  offender  in  guilt  might  be 
sufficient  cause  for  his  deposition  by  the  Classis; 
and  an  obdurate  adherence  to  his  denial  of  the 
charge  after  his  conviction,  and  the  neglect  and 
failure  to  give  the  Classis  evidence  of  repent- 
ance and  reformation,  might,  after  reasonable 
time  allowed  him  for  the  purpose,  justify  that 
judicatory  in  proceeding  to  dissolve  this  con- 
nection with  his  congregation  ;  but  until  an  ef- 
fectual sentence  of  dissolution  was  pronounced, 
the  offender  continued  under  the  disciplinary 
sentence  of  suspension,  and  the  chastisement 
it  inflicted  was  the  only  punishment  for  his  of- 
fense. That  sentence  did  not  dissolve  the  con- 
nection between  the  defendant  in  error  and  his 
-congregation  ;  but,  on  the  contrary,  it  acted 
upon  him  as  the  pastor  of  that  congregation 
The  object  and  avowed  design  of  it  was,  to 
produce  reformation.  It  emanated  from  Chris- 
tian love,  and  administered  to  the  offender  the 
salutary  correction  of  a  child  who  had  strayed 
from  his  filial  duties,  to  preserve  him  from 
perishing,  and  to  bring  him  back  to  the  pa- 
ternal roof;  and  he  surely  should  not  be  left 
without  the  means  of  subsistence  during  the 
period  of  his  probation.  The  suspended  min- 
ister, it  is  true,  is  prohibited  from  performing 
his  pastoral  services,  and  his  disability  i3  the 
consequence  of  his  own  misconduct ;  but  he 
continues  in  his  official  connection  with  his 
congregation.  The  sentence  which  interdicts 
him  from  performing  his  duties  is  the  sentence 
of  a  power  to  which  he  is  bound  to  submit, 
and  which  is  equally  obligatory  upon  the  con- 
gregation. That  power  might  have  dissevered 
his  pastoral  connection  :  and  if  the  offense  had 
been  so  aggravated  as  to  require  it,  the  pre- 
sumption is  that  his  connection  with  his  con- 
gregation would  have  been  dissolved. 
5 15*]  *The  Classis  to  whom  it  belonged  to 
decide,  in  the  hope  of  reclaiming  the  offender, 
suspended  him  from  the  exercise  of  his  official 
duties  until  he  should  reform  ;  but  they  did 
not  absolve  the  congregation  from  their  obliga- 
tions to  him, nor  free  him  from  his  engagements 
to  them.  He  was  still  bound  to  the  service  of 
the  sanctuary,  and  attached  to  the  congrega- 
tion of  the  Reformed  Dutch  Church  in  the  City 
of  Albany.  He  was  not  at  liberty  to  devote 
himself  to  any  secular  vocation;  and  if  his  sal- 
ary was  suspended,  he  was  left  without  sup- 
port from  his  congregation,  and  under  engage- 
ments which  prohibit  a  resort  to  worldly  em- 
ployments for  the  supply  of  his  wants.  The 
ordinances  of  the  church  have  not  declared  the 
forfeiture  or  suspension  of  salary,  to  be  a  con- 
sequence of  a  sentence  of  suspension  from  the 
office  of  the  ministry  ;  nor  are  the  ecclesiasti- 
cal judicatories  authorized  to  make  it  so  ;  and 
the  spirit  of  liberality,  forbearance  and  Chris- 
tian charity  which  the  whole  system  breathes, 
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forbids  us  to  believe  that  they  intended  so 
severe  a  penalty  as  the  entire  deprivation  of 
support,  to  be  inflicted  on  any  minister  of  the 
gospel,  whose  dependence  is  often  upon  his 
salary  as  long  as  he  is  permitted  to  continue  in 
his  pastoral  connection  with  the  congregation 
which  has  called  him. 

If  the  sentence  of  suspension  in  this  case, 
suspended  the  right  of  the  defendant  in  error 
to  his  salary,  it  must  be  because  the  minister 
is  disabled  thereby  from  performing  his  pas- 
toral services  for  the  congregation;  and  if  |this 
sentence  produced  that  effect,  every  suspen- 
sion of  the  pastor,  whatever  the  cause  of  it 
may  be,  must  have  the  same  operation.  Now, 
the  pastor  may  be  suspended  by  the  Classis, 
for  any  departure  from  doctrine.morals  or  duty ; 
the  parties  may  appeal  from  the  sentence,  and 
until  that  appeal  is  determined  by  the  higher 
assembly,  it  cannot  be  known  whether  the  sen- 
tence of  suspension  was  right  or  wrong.  Sup- 
pose differences  to  arise  between  a  minister 
and  his  congregation,  on  some  point  of  doc- 
trine or  official  duty.and  he  is  accused  of  heresy 
or  faithless  desertion  of  office,  and  on  the  com- 
plaint of  the  Consistory,*heissuspend-[*516 
ed  by  the  Classis,  and  appeals  from  the  sen- 
tence ;  is  his  salary  to  cease  until  the  contro- 
versy between  him  and  his  congregation  is 
finally  settled  ?  Suppose  the  decision  to  be 
against  him  ;  is  the  forfeiture  and  loss  of  sal- 
ary during  his  suspension  to  be  the  penalty  for 
asserting  opinions  which  were  erroneous,  but 
which  he  may  have  conscientiously  belived  to 
be  correct  ?  And  if  he  prevails  in  his  appeal, 
would  it  not  be  unjust  to  deprive  him  of  his 
salary  during  the  period  of  his  suspension  ? 

But  the  sentence  of  suspension  in  this  case 
was  for  willful  misconduct,  and  has  been  con- 
firmed on  appeal  ;  and  the  defendant  in  error, 
ifris  said,  cannot  complain  of  a  suspension  of 
salary  produced  by  his  own  misconduct,  and 
which  the  regular  authorities,  by  whose  de- 
cisions he  is  bound,  have  pronounced  to  be 
just. 

It  has  been  shown  that  if  the  sentence  of  sus- 
pension is  a  defense  to  the  action  for  the  salary, 
it  is  the  failure  produced  by  the  sentence,  in 
the  perf  orgiance  of  the  services  required  of  the 
pastor,  which  bars  the  recovery ;  and  it  will 
not  be  contended  that  a  sentence  of  suspension 
for  misconduct  operates  differently  from  a  sen- 
tence for  faithless  desertion  of  office,  or  for 
heresy  or  public  schism,  upon  the  rights  of  the 
offender,  under  the  covenant  for  a  compensa- 
tion for  his  services.  In  each  case,  it  equally 
disqualifies  him  from  performing  the  duties  of 
his  office,  and  is  the  consequence  of  his  own 
irregular  conduct.  Can  it  depend,  then,  upon 
the  final  determination  on  the  appeal,  whether 
the  salary  is  to  be  suspended  or  not;  and  is  the 
suspended  pastor  to  loose  or  gain  his  salary,  as 
he  succeeds  or  fails  in  his  appeal  ?  Then  if  the 
pastor  erred  in  judgment  upon  a  doctrinal 
point,  and  believing  his  own  opinion  to  be  or- 
thodox, appealed  from  the  decree  of  the  Classis 
against  it,  he  must  be  punished  for  his  error  by 
the  loss  of  his  means  of  support ;  and  if  he  re- 
tracts his  error,  he  must  still  be  precluded  by 
the  sentence  from  claiming  his  salary  during 
his  suspension,  because  the  original  sentence 
was  occasioned  by  his  own  fault.  But  suppose 
the  pastor,  who  is  suspended  for  an  offense 
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.against  morals,  does  not  appeal,  but  gives  such 
5 1 7*]  evidence  of  reformation  *and  repent- 
ance, as  to  induce  the  Classis  to  revoke  the  sen- 
tence ;  this  could  not  be  done  immediately. 
Suppose  the  Classis  to  be  satisfied  with  a  pro- 
bation of  three  months,  or  suppose  them  tore 
quire  six  months  or  a  year  to  assure  them  of 
his  sincerity  and  his  self  command;  the  pastor, 
during  all  this  time,  would,  by  his  suspension, 
be  disabled  from  performing  his  pastoral  serv- 
ices, and  his  own  misconduct  would  be  the 
•cause  of  his  disability.  Shall  he  be  denied  the 
support  which  his  congregation  covenanted  to 
Allow  him,  and  be  thrown  upon  public  charity 
for  subsistence  during  the  period  of  his  sus- 
pension and  trial  ?  The  spirit  of  Christianity 
forbids  it,  and  I  am  satisfied  that  the  spirit  and 
policy  of  the  provident  system  of  government 
to  which  these  parties,  in  their  contract,  refer 
.as  their  guide,  and  the  supreme  law  of  the 
•church,  is  wholly  opposed  to  it.  The  framers 
and  the  expositors  of  this  excellent  system  of 
rules,  impressed  with  the  importance  of  this 
principle,  and  foreseeing  that  aggravated  cases 
might  occur,  and  the  irritated  feelings  of  a  con- 
gregation propel  them  to  deny  to  their  pastor 
the  support  they  had  stipulated  to  allow  him, 
•on  the  ground  of  his  failure  to  fulfill  his  obliga- 
tions to  them,  introduced  a  covenant  in  the  call 
-of  the  minister,  whereby,  as  I  interpret  it,  all 
inquiry  into  matters  of  such  peculiar  delicacy 
was  precluded;  and  the  right  to  the  salary  put 
•exclusively  upon  the  continuance  of  the  min- 
ister in  his  pastoral  office  ;  referring  it  to  the 
Classis  to  terminate  his  right  to  his  compensa- 
tion in  case  of  a  failure  in  the  performance  of 
Ms  duties,  or  such  au  offense  against  morals, 
•or  departure  from  sound  doctrine,  as  to  make 
his  longer  continuance  in  office,  in  the  opinion 
•of  that  assembly,  improper  ;  but  taking  care 
that  the  pastor  should  be  supported  by  the  con- 
gregation by  whom  he  was  called,  as  long  as 
he  was  permitted  by  the  Classis  to  continue  in 
•connection  with  them.  I  cannot, therefore, con- 
sider the  sentence  of  suspension  as  suspending 
the  right  of  the  pastor  to  his  salary  during  the 
time  he  was  suspended. 

It  is  objected  that  the  congregation,  if  com- 
pelled to  wait  for  a  sentence  of  removal  before 
they  can  disengage  themselves  from  their  pas- 
toral connection  with  an  unfaithful  and  im- 
5 1 8*]  moral  *pastor,  may  be  subjected  for  a 
long  time  to  an  onerous  charge,  without  any 
•consideration  for  it.  I  confess  I  do  not  see  the 
force  of  the  objection.  The  pastoral  connec- 
tion ought  not  to  be  dissolved  on  light  grounds; 
nor  ought  the  congregation  or  its  Consistory  to 
be  the  judges  of  the  sufficiency  of  the  causes  to 
dissolve  it;  but  the  Consistory  may  prefer  a 
complaint  or  accusation  to  the  Classis,  and  the 
Classis  have  the  power  of  deposing  the  minis- 
ter; and  whenever  his  misconduct  shall  satis- 
factorily appear  to  that  assembly  to  require  his 
deposition,  a  sentence  of  removal  may  be  pro- 
nounced, which  will  sever  his  pastoral  connec- 
tion with  his  congregation,  and  thereby  termi- 
nate his  right  to  the  stipulated  salary.  This  as- 
sembly must  meet  at  least  once  in  every  three 
months,  and  may,  in  cases  of  emergency,  be 
sooner  called;  and  if  the  welfare  of  the  con- 
gregation, and  the  interest  of  religion  require, 
it  may  apply  the  decisive  remedy  of  deposition, 
AS  promptly  as  a  regard  to  the  just  rights  of 
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the  accused  to  an  impartial  trial  and  full  de- 
fense will  admit.  A  more  effectual  or  speedy 
remedy  cannot  reasonably  be  required. 

It  is  true  that  the  deposed  minister  may  ap- 
peal from  the  sentence  of  removal;  and  an  ob- 
stinate offender,  by  pursuing  his  appeal  to  the 
highest  judicatory,  may  create  some  consider- 
able delay;  but  if  his  original  sentence  dis- 
solved his  connection  with  the  congregation, 
he  will  gain  nothing  by  his  appeals,  unless  he 
is  successful,  for  his  salary  must  cease  with  the 
dissolution  of  his  pastoral  relation;  and  unless 
that  relation  be  restored,  by  a  reversal  of  the 
sentence  which  dissolved  it,  the  right  to  the 
salary  cannot  be  revived. 

If,  therefore,  the  Classis  of  Albany  had,  on 
the  first  application,  dissolved  the  pastoral  con- 
nection of  the  defendant  in  error  with  the 
plaintiffs  in  error,  instead  of  suspending  it,  his 
right  to  the  salary  and  their  obligation  to  pay 
would  have  ceased  at  that  time;  but  having 
chosen  the  palliative  course  of  suspension,  and 
no  valid  or  effectual  dissolution  having  taken 
place  until  the  month  of  June  following,  the 
connection  of  the  defendant  in  error  with  the 
Congregation  as  their  pastor  continued  [*5 1 9 
to  that  time;  and  though  he  was  under  sen- 
tence of  suspension,  his  right  to  his  salary  was, 
in  my  judgment,  unaffected  by  that  sentence, 
and  he  was  entitled  to  recover  it, 

The  ecclesiastical  judicatories  are  the  tri- 
bunals to  which  both  the  contracting  parties 
agreed  to  submit  themselves,  on  their  spiritual 
relations:  their  decrees,  in  the  last  resort,  are 
conclusive,  and  cannot  be  impeached  by  either 
party;  and  if  they  refuse  to  dissolve  the  pas- 
toral connection,  but  yet  suspend  the  pastor,  it 
must  be  intended  that  they  had  just  grounds 
for  the  decision;  and  the  congregation,  how- 
ever inconvenient  or  disadvantageous  it  may 
be  to  them,  must  conform  to  Lie  sentence. 

It  remains  to  notice  the  cases  and  authorities 
to  which  the  court  has  been  referred. 

The  first  in  order,  was  an  expression  which 
fell  from  Ld.  Mansfield,  in  the  case  of  Martin 
v.  Hinde,  Cowp.  ,437,  and  which  was  relied  on 
as  importing  an  opinion,  that  in  contracts  be- 
tween a  pastor  and  his  people,  the  services  of 
the  pastor  are  the  condition,  as  well  as  the  con- 
sideration of  the  salary.  But  a  reference  to  the 
leading  facts  of  that  case,  and  the  scope  of  the 
reasoning  in  which  the  expression  occurs,  will 
show  that  it  is  not  applicable,  nor  intended  by 
the  learned  judge  to  be  applied  to  such  a  con- 
tract as  this  case  presents  to  us. 

In  the  case  cited,  the  defendant,  who  was 
the  Rector  of  St.  Ann's,  Westminster,  had 
appointed  the  plaintiff  to  perform  the  office  of 
curate  in  his  Church  of  St.  Ann's,  and  prom- 
ised to  allow  him  a  yearly  sum  for  his  main- 
tenance in  the  curacy,  and  to  continue  him  to 
officiate  in  the  church  until  he  should  be  other- 
wise provided  of  some  ecclesiastical  prefer- 
ment, unless  by  any  fault  by  him  committed, 
he  should  be  lawfully  removed  from  the  same. 
The  curate  had  been  appointed  to  the  reader- 
ship of  the  parish;  and  two  notices  had  been 
given  by  the  rector  to  the  curate,  to  quit  the 
curacy  by  a  given  day;  and  a  successor  had 
been  appointed  to  the  office,  who  had  displaced 
the  plaintiff,  and^officiated  as  curate  during 
the  period  of  time  for  which  a  salary  was 
claimed  by  the  plaintiff.  The  material  ques- 
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52O*J  tion  *was,  whether  the  appointment  of 
reader  was  an  ecclesiastical  preferment,  with- 
in the  sense  of  the  contract;  and  the  court  de-  , 
cided  that  it  was  not.  It  was  further  objected  j 
that  the  plaintiff  had  no  license  from  the 
Bishop  to  officiate  as  curate  of  the  parish,  and 
was,  therefore,  removable  at  pleasure  by  the 
Hector,  and  had  been  legally  removed  from  ! 
the  office.  The  court  inclined  to  the  opinion  j 
that  there  was  sufficient  evidence  in  the  case,  j 
of  an  authority  from  the  Bishop  to  the  plaint-  | 
iff,  to  officiate  as  rector  in  the  defendant's  j 
church.  It  is  in  his  discussion  of  this  point,  | 
that  Ld.  Mansfield  uses  the  expression  relied 
on.  He  observes,  that  the  defendant,  in  his 
notices  to  quit,  did  not  object  to  the  want  of  a 
license,  and  that  if  he  had,  the  defendant  might 
have  immediately  procured  one,  and  then  adds: 
4 '  If,  after  reasonable  notice,  he  does  not  pro- 
cure every  qualification  necessary  to  enable 
him  to  do  the  duty,  the  defendant  would  be 
excused  from  paying  him  the  salary;  for  the 
plaintiff's  service  as  curate  is  not  only  the  con- 
sideration, but  the  condition  of  the  salary."  It 
is  manifest  that  the  decision  of  the  court  on 
the  point  turned  on  the  fact  of  license  by  im- 
plication, and  the  waiver  of  the  objection  to 
the  want  of  it,  and  did  not  rest  in  any  degree 
on  the  position,  that  the  plaintiff's  service  as 
curate,  was  the  consideration  and  condition  of 
the  salary.  But  giving  it  the  full  force  of  an 
adjudication,  it  would  not  govern  this  case. 
The  principle  it  involves  applied  to  the  particu- 
lar contract  then  under  consideration,  and  had 
particular  reference  to  the  license  as  a  qualifi- 
cation for  the  office.  The  contract  was  sub- 
stantially a  general  undertaking  to  pay  for 
services.  The  only  point  in  which  it  differed 
from  the  ordinary  case  of  contracts  for  service, 
was  the  obligation  of  the  employer  to  continue 
the  plaintiff  in  his  employment  until  he  should 
be  preferred.  But  the  plaintiff  was  at  liberty 
to  quit  the  curacy  at  pleasure  and,  under  such 
a  contract,  the  performance  of  the  services  be- 
comes necessarily  the  condition,  as  well  as  the 
consideration,  of  the  right  of  salary  for  it.  It 
rested  with  the  curate  to  perform  the  service, 
and  thereby  entitle  himself  to  the  stipend,  or 
to  quit  the  curacy,  and  thereby  relinquish  his 
52 1  *J  *right  to  salary  at  his  election.  His 
actual  resignation,  or  his  voluntary,  though 
silent,  desertion  of  the  office  would,  conse- 
quently,terminate  his  right  to  the  allowance  for 
his  maintenance  in  it;  and,  for  the  same  rea- 
son, a  culpable  and  continued  refusal,  or  other 
neglect  to  perform  the  services  the  appointment 
required  of  him, would  be  a  virtual  dereliction 
and  abandonment  of  the  office,  and  discharge 
the  employer  from  the  obligation  to  pay  the 
allowance,  or  continue  the  maintenance.  The 
rector  could  not  be  bound  to  pay  the  salary 
when  the  service  was  no  longer  rendered. 

The  rule  applied  by  Ld.  Mansfield  to  that 
case  was,  consequently,  correct  ;  but  that  rule 
is  not  applicable  to  this  contract,  for  the  call  in 
the  case  before  the  court,  bound  the  pastor  to 
the  congregation  for  life,  and  the  pastoral  con- 
nection between  them  could  not  be  dissolved 
by  themselves  ;  and  the  covenant  of  the  plaint- 
iffs in  error  was  to  pay  the  defendant  in  error 
his  stipulated  salary  as  long»as  that  connection 
should  continue.  But  again,  to  understand 
the  true  import  and  bearing  of  the  expressions 
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of  Ld.  Mansfield,  it  must  be  borne  in  mind  that 
they  were  applied  by  him  to  that  part  of  the 
defense  which  objected  to  the  plaintiff's  right 
to  the  sum  allowed  him  for  his  maintenance, 
on  the  ground  of  his  disqualification  for  the 
office  and  alleged  removal  therefrom.  The 
question  on  that  point  turned  on  the  efficacy  of 
the  notices  to  quit.  If  that  notice  amounted  to 
a  removal,  and  the  rector  had  a  right  to  re- 
move at  pleasure  and  without  cause,  then  the 
title  of  the  curate  to  the  salary  he  sued  for  was 
defeated.  The  rector  insisted  that  the  curate 
was  not  licensed  by  the  Bishop  to  officiate 
as  curate  of  the  defendant's  parish  and,  for 
that  reason,  was  not  duly  qualified  for  the  of- 
fice, but  removable  at  pleasure.  The  court  in- 
clined to  the  opinion  that  the  Bishop  had,  sub- 
stantially and  in  effect,  though  not  in  form, 
licensed  the  plaintiff  to  officiate  as  curate  of  the 
parish, but  held  that  the  defendant  had  waived 
the  objection,  since  in  his  notice  to  quit  he  did 
not  object  the  want  of  a  license.  But  the  learned 
judge  justly  observes,  that  if  the  plaintiff  did 
not,  on  reasonable  notice,  procure  every  quali- 
fication necessary  to  enable  him  *to  do  [*522 
his  duty,  and  of  course  a  license,  if  necessary, 
the  defendant  would  not  be  bound  to  pay  the 
salary  ;  and  the  reason  he  gives  for  the  posi- 
tion is,  because  the  services  of  the  plaintiff 
were  the  consideration  and  condition  of  his 
salary.  His  obvious  meaning  was  that  the- 
plaintiff  must  be  qualified  to  officiate  as  curate, 
and  entitled  to  continue  in  the  office  notwith- 
standing the  notice  to  quit  the  curacy,  or  he 
could  have  no  title  to  his  salary,  as  he  could 
not  perform  the  service  for  which  it  was  cou 
tracted  to  be  paid.  The  plaintiff  was  employed 
by  the  defendant,  to  perform  the  functions  of 
curate  in  his  Church  of  St.  Ann's;  and  for  his 
services  as  curate,  the  allowance  was  agreed  to- 
be  made  him  for  his  maintenance  in  that  situa- 
tion. But  he  had  been  displaced  by  the  rector; 
and  unless  he  possessed  all  the  qualifications 
necessary  to  enable  him  to  act  as  curate,  and 
to  entitle  him  to  insist  upon  the  contract  of  the 
rector  to  continue  him  in  the  curacy  until  pre- 
ferred, he  could  not  lawfully  officiate  in  that 
capacity  and,  consequently,  could  not  entitle 
himself  to  the  stipend  for  which  he  sued.  In 
that  sense,  therefore,  the  condition  of  the  right 
to  salary  was  the  service  he  contracted  to  per- 
form. But  that  condition  only  required  of  the 
curate  to  possess  the  necessary  qualifications 
for  the  office,  and  to  be  ready  and  willing  to 
perform  the  duties  of  it.  The  actual  perform- 
ance of  the  service  was  not,  even  under  that 
promise,  held  an  indispensable  prerequisite  to 
the  recovery  of  his  allowance  ;  for  it  appears 
by  the  case,  that  the  plaintiff  in  that  suit  had 
not,  in  fact,  rendered  the  service  for  the  salary 
he  demanded  and  recovered.  The  rector,  act- 
ing upon  the  supposition  of  the  right  to  re- 
move him  at  pleasure,  and  assuming  the  no- 
tice to  quit  to  be  an  effectual  removal,  had  em- 
ployed another  curate  who  had  performed  the 
service  ;  but  it  was  admitted  that  the  plaintiff 
was  ready  to  perform  the  duties  of  the  office, 
but  was  hindered  by  the  intrusion  of  the  sub- 
stituted curate  ;  and  that  was  held  a  sufficient 
compliance  with  the  condition  to  entitle  him 
to  his  stipend.  The  right  to  salary  was  tested 
by  the  efficacy  of  the  notices  to  quit ;  and  the 
intended  removal  of  the  curate  from  his  office 
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being  inoperative  bis  title  to  his  stipend  was 
523*]  *held  complete,  though  the  service 
had  not  been  rendered.  But  that  case  is  itself 
an  authority  to  show,  that  when  the  officer  is 
duly  qualified  and  ready  to  act,  there  must  be 
an  effectual  removal  from  office  by  competent 
authority,  to  defeat  the  right  to  salary  ;  and 
upon  that  principle,  the  right  to  salary  in  this 
case  would  continue,  unless  the  Classis  chose 
to  exercise  the  power  to  remove  ;  and  the  sen- 
tence of  suspension  having  for  its  object  the 
reformation,  and  not  the  expulsion  of  the  pas- 
tor, would  be  no  defense  against  the  claim. 

The  case  of  Religious  Society  v.  Stone  was  a 
contract  of  the  defendant  to  pay  a  subscrip- 
tion for  the  support  of  the  Rev.  S.  F.  Snow- 
den,  as  a  minister  of  the  gospel  of  said  Society, 
so  long  us  said  Rev.  Mr.  Snowden  should  ad- 
minister the  gospel  in  said  Society,  and  the 
subscribers  reside  within  four  miles  of  the 
meeting  house  ;  and  the  question  was, whether 
it  was  an  obligatory  contract,  or  depended 
wholly  on  the  will  of  the  subscriber.  The 
court  decided  that  the  contract  was  valid  in 
law  ;  that  the  consideration  was  the  preaching 
of  the  gospel  by  the  Rev.  Mr.  Snowden  ;  and 
as  long  as  he  continued  to  administer  the  gos- 
pel, and  the  defendant  to  reside  within  four 
miles,  he  was  bound  by  the  contract.  It  could 
not  be  dissolved  but  by  mutual  consent,  or 
cease  to  be  obligatory  until  the  minister  ceased 
to  render  the  service.  There  the  contract  was, 
to  pay  so  long  as  Mr.  Snowdeu  continued  to 
administer  the  gospel  in  that  Society  ;  and 
when  Mr.  S.  ceased  to  administer  the  gospel, 
then,  and  not  till  then,  the  subscriber  would 
be  absolved  from  his  obligation  to  pay.  Here 
the  plaintiffs  in  error  covenanted  to  pay  so 
long  as  the  defendant  in  error  continued  the 
minister  in  the  Church  of  Albany  ;  and  when 
the  defendant  in  error  ceased  to  be  the  minis- 
ter in  that  church,  as  he  did  on  the  dissolu- 
tion of  his  pastoral  connection  with  them,  and 
not  till  then,  were  they  discharged  from  their 
covenant  to  pay  him  his  salary. 

The  case  of  Dieffendorf  v.  Reformed  Calv. 
Churcli  is  more  material  to  the  present  case.  It 
was  a  case  in  error  on  certiorari  from  a  jus- 
£>24*J  tices'  *court.  Dieffendorf  was  sued  be- 
fore the  justice,  for  his  subscription  for  the 
support  of  the  ministry  of  the  church,  "as 
long  as  the  Rev.  John  I.  Wack  is  and  remains 
our  regular  preacher."  Wack  had  been  tried 
and  deposed  by  the  Classis  of  Montgomery  for 
immoral  conduct.  He  appealed  from  the  sen- 
tence,which  appeal  was  sustained.  There  were 
subsequent  proceedings  in  the  case  which  had 
been  held  irregular.  The  defendant  in  the 
court  below  offered  to  prove,  by  witnesses,  that 
Wack  was  a  man  of  immoral  conduct,  and 
guilty  of  drunkenness,  profanity  and  other 
vices  degrading  to  his  character  as  a  minister  ; 
but  the  testimony  was  rejected.  The  Supreme 
Court  held  that  the  justice  was  right  in  reject- 
ing the  testimony  offered  to  criminate  Wack  ; 
and  the  judge  who  delivered  the  opinion  of  the 
court  said, that  the  only  difficult  question  in  the 
case  was.whetherWack.in  the  sense  of  the  con- 
tract between  the  parties, had  remained  the  regu- 
lar minister  of  the  Reformed  Calvanistic  Church 
of  Canajoharie  ;  and  he  says  that  his  conclu- 
sion is,  that  the  relation  of  minister  and  con- 
gregation was  not  dissolved,  and  that  the  de- 
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fendant  below  was  bound  to  pay  his  subscrip- 
tion. The  proceedings  of  the  Classis  in  that 
case,  whereby  Wack  was  deposed,  were  held 
irregular  and  void  ;  and  the  court  observed 
that  Mr.  Wack  uniformly  continued  to  exer- 
cise his  ministerial  office  and  character,  but 
they  put  the  decision  upon  the  ground  that  the 
relation  of  minister  and  congregation  was  not 
dissolved. 

So  here  the  decision  is,  in  my  judgment,  to 
be  put  upon  the  ground  that  the  relation  of 
minister  and  congregation  between  the  plaint- 
iffs and  defendant  in  error  was  not  dissolved  ; 
and  that  the  defendant  in  error  was  entitled  to 
receive  his  salary  during  its  continuance.  For 
these  reasons,  my  opinion  is,  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  af- 
firmed. 

GOLDEN,  Senator.  The  questions  which  this 
case  presents,  it  seems  to  me,  are.first, whether, 
under  the  agreement  between  the  parties,  which 
has  been  denominated  the  call  of  the  defend- 
ant in  error,  theie  is  a  condition  precedent 
which  he  was  to  perform  before  he  could  be 
entitled  *to  demand  his  salary  ;  and  [*525 
secondly,  if  there  be  such  a  condition,  what 
is  it  ? 

The  terms  of  the  call,  so  far  as  it  relates,  in 
my  opinion,  to  these  questions,  are  as  follows : 
"  To  encourage  you  in  discharge  of  the  duties 
in  your  important  office,  we  promise,  in  the 
name  of  this  church,  all  proper  attention,  love 
and  obedience  in  the  Lord ;  and  to  free  you 
from  worldly  cares  and  avocations  whilst  you 
are  dispensing  spiritual  blessings  to  us,  we  the 
ministers,  &c.,  of  the  said  church,  do  promise 
and  oblige  ourselves  and  our  successors,  to  pay 
to  you  the  sum  of  $1,500  yearly  and  every  year 
in  quarterly  payments,  as  long  as  you  continue 
our  minister  in  the  said  church,  and  remain 
unmarried."  There  is  then  a  provision  for  an 
increase  of  salary  in  case  of  marriage. 

I  cannot  doubt  but  that  these  terms  form  a 
condition  precedent ;  that  is  to  say,  the  defend- 
ant in  error  was  bound  to  fulfill  the  agreement 
on  his  part,  or  was  bound  to  fulfill  it  so  far  as 
he  might  be  permitted  to  do  so  by  the  other 
party,  before  he  could  demand  a  performance 
of  the  agreement  on  the  part  of  the  plaintiffs 
in  error. 

But  this  presents  the  second  and  most  im- 
portant question  ;  what  is  this  condition  pre- 
cedent? In  my  opinion,  it  is  that  the  defend- 
ant in  error  should  continue  to  be  minister  in 
the  church. 

I  cannot  construe  the  agreement  between 
the  parties  to  mean,  that  before  he  could  claim 
his  salary  in  a  civil  tribunal,  it  would  be  in- 
cumbent on  him  to  show  and  to  prove  that  he 
had  fulfilled  all  the  hopes  and  expectations  of 
those  who  gave  the  call,  and  which  are  ex- 
pressed in  the  instrument  set  forth  in  the  plead- 
ings. No  doubt  a  confidence  that  the  defend- 
ant's labors  in  the  gospel  would  be  attended 
with  a  blessing,  that  he  would  preach  the  word 
in  truth  and  faithfulness,  that  he  would  ad- 
minister the  holy  sacraments  agreeably  to  the 
institutions  of  Christ,  and  fulfill  the  whole 
work  of  the  gospel  ministry  agreeably  to  the 
word  of  God  and  to  the  rules  and  constitution 
of  the  Dutch  Church,  induced  the  plaintiffs  in 
error  to  select  *the  defendant  as  their  [*526 
minister  ;  but  I  cannot  think  that  these  expec- 
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tations  formed  any  part  of  a  condition  preced- 
ent. The  terms  of  the  instrument  do  not,  in 
my  judgment,  admit  such  a  construction.  All 
these  hopes  and  expectations  are  introduced  in 
the  instrument  as  reciting  the  inducement  to 
the  agreement  between  the  parties,  but  form 
no  part  of  the  legal  obligation  of  the  defend- 
ant. I  mean  by  legal  obligation,  such  an  ob- 
ligation as  he  must  prove  performed,  before  he 
can  be  entitled  to  recover  his  salary,  in  a  court 
of  law.  If  he  were  before  an  ecclesiastical 
tribunal,  and  the  question  were  as  to  the  fitness 
of  the  defendant  in  error  to  continue  the  minis- 
ter of  the  church,  then,  unquestionably,  every 
word  of  these  recitals  would  be  entitled  to  con- 
sideration. 

I  not  only  think  that  if  this  agreement  be 
construed  in  reference  to  its  terms  only,  no 
other  interpretation  can  be  given  to  it ;  but  it 
seems  to  me  that  a  regard  to  the  situation  and 
objects  of  the  parties,  and  a  due  respect  to 
those  principles  of  our  institutions  which  re- 
quire us  forever  to  keep  senarate  ecclesiastical 
and  civil  jurisdictions,  require  that  such  an  in- 
terpretation should  be  given  to  the  instrument 
under  consideration,  as  will  preclude  from  our 
courts  of  law  the  polemic  discussions  which 
must  necessarily  arise  in  our  civil  courts,  if 
they  were  to  take  upon  themselves  to  decide 
whether  the  word  had  been  preached  in  truth 
and  faithfulness,  whether  the  sacraments  had 
been  administered  according  to  the  institutions 
of  Christ,  and  whether  the  work  of  the  gospel 
ministry  had  been  fulfilled  agreeably  to  the 
word  of  God.  These  are  questions  not  fit  for 
a  lay  tribunal,  and  it  seems  to  me  the  call  re- 
serves them  for  proper  ecclesiastical  judica- 
tories. 

The  call  purports  that  thB  defendant  in  error 
i&  to  accept  it  in  subordination  to  the  rules  and 
constitution  of  the  Reformed  Dutch  Church  as 
established  in  the  Synod  of  Dordrecht,  as  rati- 
fied and  explained  by  the  ecclesiastical  judica- 
tory  of  the  Reformed  Dutch  Church  of  the 
City  of  Albany.  The  rules  and  constitution 
here  referred  to  are  presented  by  the  case  ;  and 
by  these  it  appears  that  in  the  Dutch  Church 
there  are  four  ecclesiastical  assemblies  or  ju- 
527*]  dicatories  ;  *that  is  to  say,  Consistories, 
Classes, Particular  Synods, and  General  Synods; 
that  these  rank  in  the  order  in  which  they  are 
named,  and  that  an  appeal  lies  from  an  inferior 
to  a  higher  assembly.  By  the  79th  and  80th 
articles  of  the  Ordinances  of  Dordrecht,  if  a 
minister  is  guilty  of  the  offense  of  habitual 
drunkenness,  he  is  to  be  suspended  by  the  Con- 
sistory, and  it  shall  be  left  to  the  decision  of 
the  Classis  whether  he  shall  be  wholly  deposed 
or  not.  By  the  39th  Explanatory  Article,  the 
Classes  are  invested  with  the  power  of  depos- 
ing ministers.  By  the  72d  Explanatory  Article, 
the  Consistories  are  allowed  to  suspend  minis- 
ters guilty  of  atrocious  crimes  from  the  exer- 
cise of  their  office  ;  but  the  proceedings  of  a 
Consistory,  in  such  cases,  is  not  to  be  consid- 
ered as  a  trial,  but  only  as  a  prudent  interfer- 
ence and  binding  over  the  person  accused  to 
the  judgment  of  his  peers,  who  are  the  mem- 
bers of  the  Classis. 

These  citations  from  the  rules  and  constitu- 
tions of  the  church,  show  very  manifestly,  in 
my  opinion,  that  the  ecclesiastical  judicatories 
had  a  right  to  suspend  the  defendant,  or  to 
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depose  him ;  and  that  so,  whenever  they  thought 
he  was  unworthy  of  being  a  minister,  they 
might  annul  all  his  claims  to  compensation  ; 
or,  in  other  words,  they  might  determine  that 
he  should  cease  to  be  the  minister  of  the  church. 
The  question  then  is,  have  they  done  this,  and 
when  did  they  do  it? 

Sept.  5,  1820,  the  Consistory,  without  as  it 
appears,  suspending  their  minister,  as  they 
might  have  done  by  the  79th  article  of  the 
Synod  of  Dordrecht,  made  a  representation  to 
the  Classis  of  Albany  of  his  evil  habits,  and 
entreated  that  the  Classis  would  proceed  ac- 
cording to  the  rules  of  the  church.  Dec.  2, 

1820,  the  Classis  declared  the  defendant  in  er- 
ror guilty,  and  pronounced  a  sentence,  that  he 
should  be  suspended  from  the  office  of  the  min- 
istry, until '  'he  should  give  the  Classis  evidence 
of  repentance  and  reformation."    From  this 
sentence  the  minister  appealed  to  the  Particu- 
lar Synod  of  Albany,  which,  May  16,  1821, 
decided  that  the  appeal  should  not  be  sustained. 
From  this  decision  the  *plaintiff  ap-  [*528 
pealed  to  the  General  Synod,  which,  June  14, 

1821,  affirmed  the  decision  of  the  Particular 
Synod  and  passed  a  resolution  advising  the 
Classis  of  Albany  to  proceed  to  dissolve  the 
pastoral  connection  between  the  plaintiff  in  er- 
ror and  the  congregation  of  the  Dutch  Church 
in  Albany.     June  26,  1821,  the  Classis  of  Al- 
bany pursuant  to  the  advice  of  the  General 
Synod,  decided  that  the  connection  should'  be 
dissolved,  and  did  thereby,  as  they  resolved, 
dissolve  the  same.     It  would  appear  that  the 
question  as  to  the  connection  of  the  minister 
with  the  church  was  finally  decided  by  these 
proceedings.  But  it  would  seem  from  the  case, 
that  contemporary  with  the  proceedings  on  the 
first  representation  of  the  Consistory  of  Sept. 
5,  1820,  which  did  not  require  that  Mr.  Brad- 
ford should   be  removed,  but  only  that  the 
Classis  would  take  such  measures  as  the  rules 
of  the  church  and  the  nature  of  the  case  re- 
quired, there  were  other  proceedings  against 
him,  on  a  petition  of  the  elders  and  deacons, 
which  is  recited  in  the  resolution  of  the  Classis 
of  Albany  of  Feb.  22,  1821,  which  petition,  it 
is  stated,  prayed  for  a  dissolution  of  the  pasto- 
ral connection.  The  last  mentioned  resolution 
recites  that  Mr.  Bradford  had  been  regularly 
tried  by  the  Classis,  and  found  guilty  of  ine- 
briety and,  therefore,  the  Classis,  on  that  day, 
that  is  Feb.  22,  1821,  resolved  that  the  petition 
of  the  elders  and  deacons  should  be  granted, 
and  that  the  pastoral  connection  should  be, 
and  the  same  was  thereby  declared  to  be  dis- 
solved. 

From  this  resolution  of  the  Classis  Mr.  Brad- 
ford appealed  to  the  Particular  Synod,  which 
appeal  was  not  sustained,  and  the  same  resolu- 
tion was  confirmed  according  to  the  resolution 
of  May  21,  1821,  which  is  referred  to  as  before 
set  forth  ;  but  there  is  no  such  resolution  ap- 
pearing in  the  case ;  probably  the  resolution  of 
May  16,  1821,  is  intended. 

From  this  resolution  of  the  Particular  Synod, 
Mr.  Bradford  appealed  to  the  General  Synod. 
On  the  same  day  that  it  is  stated  they  decided 
not  to  sustain  the  former  appeal  and  to  affirm 
the  decision  of  the  Particular  Svnod,  that  is, 
*June  14,  1821,  the  General  Synod  is  [*52» 
represented  to  have  determined  to  sustain  the 
•second  appeal  of  Mr.  Bradford,  as  to  the  dis- 
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solution  of  the  pastoral  connection,  and  on  the 
same  day  to  have  resolved  that  the  Classis 
should  be  advised  -to  dissolve  the  connection 
between  Mr.  Bradford  and  his  church.  It  is 
stated  in  the  case,  that  in  pursuance  of  this  rec- 
ommendatory resolution,  the  Classis,  June  26, 
1821  (the  same  day  on  which  a  resolution  in 
the  same  words  is  stated  to  have  been  passed), 
again  resolved  that  the  pastoral  connection  be- 
tween Mr.  Bradford  and  the  church  was  there- 
by dissolved. 

There  appears  to  ine  to  be  inconsistencies  and 
incongruities  in  these  resolutions  and  dates, 
which  I  have  in  vain  endeavored  to  reconcile. 
It  is  very  questionable,  in  my  mind,  whether 
the  proceedings  have  been  according  to  the 
rules  and  constitution  of  the  church;  but  be 
that  as  it  may,  I  feel  well  satisfied  that  the  con- 
nection between  Mr.  Bradford  and  the  church 
existed  until  it  was  dissolved,  if  it  ever  was 
duly  dissolved,  by  the  Particular  Synod,  June 
26,  1821.  This  seems  to  be  admitted;  and  if  it 
was,  then,  till  that  time,  Mr.  Bradford  was  the 
minister  of  the  church,  and  was  entitled  to  his 
salary  for  as  long  as  he  continued  to  be  so. 

I  do  not  find  any  difficulty  in  reconciling  this 
opinion  with  any  case  which  has  been  cited,  or 
which  I  have  met  with.  In  Martin  v.  Hinde, 
Cowp.,  437,  all  which  relates  to  the  present 
case,  went  on  the  ground  that  the  curate  was 
never  qualified  to  take  upon  himself  the  office; 
and  so,  if  Mr.  Bradford  had  been  disqualified, 
and  could  never  have  been  minister  of  the 
church,  the  precedent  condition  would  have 
failed,  and  he  could  never  have  claimed  any 
salary.  In  the  case  of  The  Religious  Society  of 
Whitestown,  1  Johns.,  115,  the  agreement  of  the 
defendant  was  to  pay  so  long  as  the  pastor 
should  administer  the  gospel  in  the  society, 
and  was  not,  as  in  this  case,  to  pay  so  long  as 
the  clergyman  should  continue  minister  of  the 
church.  The  judgment  in  the  case  of  the 
Church  of  Canajoharie,  20  Johns.,  12,  appears 
to  me  to  support  the  opinion  I  entertain,  that 
53O*]  the  connection*between  a  minister  and 
his  church  can  only  be  dissolved  by  the  proper 
ecclesiastical  tribunals;  for,  in  that  case,  it  was 
decided  that  testimony  to  show  that  the  clergy- 
man was  not  entitled  to  his  pay  because  he  was 
a  man  of  immoral  conduct,  and  guilty  of  drunk- 
enness and  profanity,  was  properly  excluded 
by  the  inferior  court  before  which  the  cause 
was  tried.  I  should,  very  unwillingly,  assent 
to  a  decision  of  this  court,  which  should  estab- 
lish that  our  temporal  tribunals  were  to  exam- 
ine and  decide  whether  a  pastor  had  preached 
the  word  in  truth  and  faithfulness,  and  whether 
he  had  fulfilled  the  whole  work  of  the  gospel 
ministry.  Should  our  lay  courts  assume  juris- 
diction of  these  questions,  I  think  they  would 
be  going  beyond  their  province;  and  that  the 
ministers  of  the  gospel,  and  the  members  of 
those  holy  offices  might  say  to  us,  "  Procul,  0 
procul !  esteprofani." 

In  my  opinion,  the  judgment  of  the  Supreme 
Court  must  be  affirmed. 

SPENCER,  Senator.  This  cause  depends  on 
the  construction  of  the  covenant  of  the  plaint- 
iffs in  error,  by  which  they  engaged  to  pay  the 
defendant  in  error  a  certain  salary  as  long  as  he 
"  continued  their  minister  in  the  said  church," 
and  "  during  the  continuance  of  his  ministry 
in  the  said  church."  By  a  resolution  of  the 
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Classis  of  Albany  Dec.  2,  1820,  the  defendant 
was  "suspended  from  the  office  of  the  ministry, 
until  he  shall  give  the  Classis  evidence  of  re- 
pentance and  reformation."  The  question  is, 
did  this  sentence  remove  him  from  the  minis- 
try in  the  church?  To  determine  it,  let  us  sup- 
pose that  he  had  given  the  Classis  evidence  of 
repentance  and  reformation,  within  two  or 
three  months  after  sentence,  and  the  suspen- 
sion had  been  withdrawn;  would  any  one 
have  ever  entertained  a  doubt  that  during  that 
period  he  had  continued  a  minister  in  the 
church  ?  The  very  fact  that  the  same  Classis 
afterwards,  June  26,  1821,  did  "dissolve  the 
pastoral  connection  "  between  the  defendant 
and  the  church,  is,  in  itself,  an  admission  and 
conclusive  proof,  that  up  to  that  time  the  pas- 
toral connection  was  not  dissolved.  This  ap- 
pears to  me  a  *very  plain  view  of  the  [*53 1 
case,  and  excludes  the  considerations  which 
have  been  urged  respecting  the  defendant's 
having  disqualified  himself.  The  plaintiffs  in 
error  have  not  provided  in  their  covenant  for 
any  such  event.  They  have  made  the  only  con- 
dition of  his  receiving  his  salary,  the  fact  of 
his  continuing  a  minister  in  the  church  ;  and 
where  the  parties  have  themselves  thus  pre- 
scribed the  terms  on  which  the  salary  was  to 
be  paid,  it  seems  to  me  that  it  would  be  mak- 
ing a  new  contract,  for  them  to  insist  on  any 
other  conditions.  Besides,  if  it  were  admitted 
that  it  was  a  condition  precedent,  that  the  de- 
fendant in  error  should  be  and  continue  in  all 
respects  qualified  to  officiate  as  a  minister,  it 
seems  to  me  that  the  evidence  proves  he  was 
qualified,  until  he  was  actually  removed.  Both 
parties  submitted  to  the  decision  of  the  Classis 
and  that  body  became  arbitrators  between 
them.  When  thoseArbitrators,  by  wav  of  pun- 
ishment, directed  the  suspension  of  the  de- 
fendant, did  they  mean  to  say  he  was  totally 
disqualified  from  serving  as  a  minister?  If  they 
had  so  intended,  if  they  themselves  thought  so, 
the  plain  and  obvious  dictate  of  duty  required 
them  at  once  to  dissolve  the  pastoral  connec- 
tion. Their  omission  to  do  so  is,  in  itself,  evi- 
dence that  he  was  not  disqualified,  at  least  in 
the  absence  of  any  other  proof,  and  there  is  no 
other  proof  whatever  in  the  case  of  any  dis- 
qualification but  the  proceedings  of  the  Classis. 
It  seems  to  me  wholly  immaterial  what  the  rea- 
sons and  causes  of  that  suspension  were.  It 
is  enough  that  the  competent  authority  did  not 
deem  them  sufficient,  to  amount  to  a  total  dis- 
qualification. 

Even  in  the  most  broad  and  extended  view 
which  could  be  taken,  suspension  from  office 
cannot  deprive  the  incumbent  of  the  stipulated 
compensation  during  such  suspension.  By  the 
Constitution  of  this  State,  whenever  an  im- 
peachment is  prosecuted  against  the  Chancellor 
or  any  justice  of  the  Supreme  Court,  the  per- 
son so  impeached  is  suspended  from  exercising 
his  office  until  his  acquittal.  In  the  event  of 
an  acquittal,  no  one  would  doubt  that  the  per- 
son impeached  would  be  entitled  to  receive  his 
salary  for  the  time  while  suspended.  The  re- 
sult cannot  affect  the  *question  of  right.  [*532 
It  must  be  the  same,  whether  the  party  be  ac- 
quitted or  convicted;  and  such  is  believed  to 
be  the  uniform  practice  in  cases  arising  in  the 
military  and  naval  service  of  the  U.  S.  An  ar- 
rest suspends  the  officer,  but  1  cannot  learn 
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that  his  right  to  receive  his  pay  up  to  the  time 
of  sentence  was  ever  questioned. 

In  enumerating  the  causes  which  make  a 
church  in  England  void  and  deprive  a  rector 
«f  the  right  to  his  tithes,  Baron  Comyn,  does 
not  allude  to  the  suspension  of  the  minister  in 
the  course  of  ecclesiastical  discipline  as  such  a 
cause.  But  it  is  sufficient  ground  for  affirming 
the  decision  of  the  Supreme  Court,  that  by  the 
contract  itself,  the  salary  was  to  be  paid  so 
long  as  the  defendant  in  error  continued  a  min- 
ister in  the  church,  and  that  by  the  acts  of  the 
plaintiffs  in  error,  of  the  Classis  and  of  the 
other  church  authorities,  he  was  recognized 
aud  admitted  to  be  a  minister  in  the  church, 
until  his  connection  was  dissolved  ;  and  I  am, 
therefore,  for  affirming  the  judgment. 

CRARY,  Senator.  The  ecclesiastical  tribunals 
have  dissolved  the  connection  between  the 
plaintiffs  and  defendant  in  error  as  pastor  and 
people;  but  after  the  defendant  in  error  was 
suspended  from  the  office  of  the  ministry,  and 
pending  the  proceedings  which  resulted  in  dis- 
solving the  pastoral  connection  between  him 
and  the  Reformed  Protestant  Dutch  Church  in 
the  City  of  Albany,  salary  accrued  and  is 
claimed,  and  the  question  is  upon  the  right  to 
recover  it. 

By  the  call,  whjch  is  the  covenant  between 
the  parties,  the  plaintiffs  in  error  promised  to 
pay  the  salary  to  the  defendant  in  error  during 
the  continuance  of  his  ministry  in  their  church  ; 
aud  although  the  right  to  salary  must  depend 
upon  the  covenant  between  the  parties  ;  yet  as 
that  limits  the  salary  to  the  continuance  of  the 
defendant  in  error  as  the  minister  of  the  plaint- 
iffs in  error,  it  is  material  to  consider  who  has 
been  the  cause  of  suspending  and  finally  ter- 
minating that  connection.  4  The  only  evidence 
upon  that  subject,  is  to  be  found  in  the  pro- 
ceedings of  the  different  ecclesiastical  tribunals 
in  which  the  plaintiffs  and  defendant  in  error 
have  appeared  as  parties.  Hence  the  nature 
533*]  *and  character  of  those  tribunals,  and 
the  effect  of  their  proceedings,  deserve  con- 
sideration. 

It  is  part  of  the  original  compact  among  men, 
that  they  will  submit  to  the  rules  and  regula- 
tions of  the  society  to  which  they  belong.  Ac- 
cording to  the  Constitution  aud  laws  of  this 
State,  we  have  no  established  religion  ;  but  by 
that  Constitution  and  those  laws,  every  relig- 
ious denomination  is  tolerated.  This  toleration 
must  imply  not  only  the  liberty  of  the  citizen 
to  join  any  denomination,  but  the  protection 
of  that  denomination  in  the  government  of  its 
church.  Hence  it  follows,  that  questions  aris- 
ing between  pastor  and  people,  must  principal- 
ly depend  upon  the  regulations  adopted  for  the 
government  of  each  particular  church  and  de- 
nomination. These  tribunals  may  be  consid- 
ered as  the  choice  of  those  subjected  to  their 
jurisdiction,  and  when  the  parties  appear  and 
litigate  before  them,  common  law  courts  are 
bound  to  respect  their  proceedings. 

From  these  proceedings,  it  appears  that  at  a 
consistorial  meeting  held  Sep.  5,  1820,  the 
plaintiffs  in  error  made  a  representation  in 
writing  to  the  Reverend  Classis  of  Albany, 
stating  "that  reports  had  existed  for  a  consid- 
erable time  past,  imputing  to  the  defendant  in 
error,  their  minister,  repeated  instances  of  in- 
ebriety ;  that  feeling  unwilling  to  credit  such 
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reports,  and  desirous  of  preserving  the  char- 
acter and  usefulness  of  their  minister,  whose 
talents  they  held  in  the  highest  estimation,  the 
elders  had  both  formally  and  informally  com- 
municated the  prevalence  of  said  reports  to 
him,  and  admonished  him  in  a  friendly  man- 
ner of  their  ruinous  tendency,  and  the  neces- 
sity of  greater  circumspection  on  his  part,  to 
silence  them ;  that  hoping  such  communica- 
tions and  admonitions  would  produce  a  cir- 
cumspect and  exemplary  course  of  conduct  on 
the  part  of  their  minister,  and  aware  of  the  in- 
jurious consequences  which  might  result  from 
a  public  investigation,  the  elders  and  deacons 
had  hitherto  forborne  to  request  such  investi- 
gation ;  that  the  continuation  and  extensive 
prevalance  of  the  said  reports,  with  references 
*to  recent  instances  of  the  inebriety  of  [*534 
their  minister,  as  well  as  a  deep  sense  of  their 
Christian  obligations,  the  rules  of  the  church 
then  constrained  the  elders  and  deacons  to  the 
painful  duty  of  soliciting  the  investigation  as 
early  as  might  be  practicable  ;  that  the  stand- 
ing and  usefulness  of  their  minister  in  the 
congregation  w^s  already  materially  impaired, 
and  the  elders  and  deacons  entertained  strong 
apprehensions  that  unless  the  said  reports 
should  be  speedily  silenced  by  the  judicial  de- 
termination of  the  Reverend  Classis,  and  the 
reproach  cast  upon  the  character  of  their  min- 
ister completely  removed,  it  would  be  wholly 
impracticable  to  re-establish  his  usefulness 
amongst  his  present  flock.  Wherefore,  the 
elders  and  deacons  earnestly  entreated  the  Rev- 
erend Classis  to  take  such  measures  touching 
the  premises  as  the  excellent  constitution  and 
rules  of  the  Reformed  Protestant  Dutch  Church 
prescribed  and  the  nature  of  the  case  imperi- 
ously required  ;"  that  the  said  representation 
was,  by  the  direction  of  the  said  consistorial 
meeting,  signed,  and  Sep.  7,  1820,  delivered  to 
the  president  of  the  Classis,  and  a  copy  served 
on  the  defendant  in  error  ;  that  a  meeting  of 
the  Classis  was  regularly  convened  and  held, 
to  investigate  the  truth  of  and  decide  upon  the 
matter  set  forth  in  the  said  representation;  that 
tke  defendant  in  error  appeared,  and  the  said 
representation  was  openly  and  distinctly  read 
to  him  in  the  said  Classis  ;  that  he  alleged  and 
objected  that  the  said  Classis  was  not  constitu- 
tionally convened,  which  objection  was  over- 
ruled ;  that  the  Classis  then  proceeded  to  in- 
vestigate whether  the  reports  set  forth  in  the 
said  representation  against  him,  of  repeated 
instances  of  inebriety,  were  of  such  continu- 
ance and  extent  as  to  constitute  what  is  called 
"common  fame,"  and  he  attended  such  investi- 
gation, and  had  leave  to  cross-examine  the  wit- 
nesses ;  that  after  several  witnesses  had  been 
duly  sworn  and  examined  before  the  said  Clas- 
sis relative  to  the  continuance  and  extent  of 
said  reports,  and  the  evidences  of  the  said  wit- 
nesses had  been  duly  considered,  the  said  Clas- 
sis then  and  there  adjudged  and  determined 
that  the  continuance  and  extent  of  the  said  re- 
ports against  *the  defendant  in  error,  [*535 
charging  him  with  inebriety,  were  of  such  a 
nature  as  constituted  what,  in  the  constitution 
of  the  aforesaid  church,  is  termed  "  common 
fame;"  that  the  said  Classis  thereupon  required 
the  saidConsistory ,  by  their  special  delegates  ap- 
pointed to  attend  the  said  Classis,  to  furnish  the 
said  Classis  with  specific  instances  or  charges 
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•of  inebriety  against  the  defendant  in  error, 
and  the  names  of  witnesses  to  prove  the  same  ; 
that  such  specific  instances  or  charges,  and  the 
names  of  divers  witnesses  to  prove  the  same, 
were  thereupon  furnished  to  the  said  Classis, 
which  were  then  and  there  openly  read  in  the 
said  Classis  to  the  defendant  in  error;  that  the 
•defendant  in  error,  on  being  called  upon  by  the 
Classis  to  answer  to  the  said  charges,  then  and 
there  denied  the  truth  of  the  same,  and  there- 
upon requested  time  of  the  said  Classis  to  pre- 
pare for  his  defense,  which  was  granted  to  him 
by  the  said  Classis  until  Oct.  23  then  next,  and 
the  said  Classis  adjourned  to  meet  again  on  that 
day  ;•  that  the  said  Classis  met,  pursuant  to  ad- 
journment, and  then  and  there  proceeded  from 
day  to  day  to  investigate  the  truth  of  the  said 
instances  of  inebriety  of  the  defendant  in  error, 
and  to  hear  the  proofs  and  allegations  in  sup- 
port thereof,  until  Nov.  3,  and  on  that  day,  at 
the  special  instance  and  request  of  the  defend- 
ant in  error,  adjourned  to  meet  on  the  27th  day 
of  that  month,  and  on  the  last  mentioned  day 
proceeded  to  hear  as  well  the  proofs  and  alle- 
gations of  the  defendant  in  error  in  his  defense, 
.as  the  further  proofs  and  allegations  of  the  said 
Consistory  touching  the  said  instances  of  his 
inebriety,  and  continued  such  hearing  from 
day  to  day,  until  Dec.  2,  when,  after  duly  con- 
sidering all  the  said  proofs  and  allegations,  the 
said  Classis  pronounced  the  following  decision 
thereon,  that  is  to  say  :  "  Resolved,  that  the 
Rev.  Dr.  John  M.  Bradford  be  and  he  is  here- 
by pronounced  guilty  of  repeated  instances  of 
inebriety  and  intoxication.  Whereas,  sobriety 
in  ministers  is  essentially  connected  with  the 
honor  of  religion  and  success  of  the  gospel  ; 
and  whereas,  the  Rev.  Dr.  John  M.  Bradford 
has  been  found  guilty  of  repeated  instances  of 
OfJO*]  inebriety  or  intoxication  ;  therefore, 
resolved,  that  the  said  Dr.  John  M.  Bradford 
be  and  hereby  is  suspended  from  the  office  of 
the  ministry,  until  he  shall  give  the  Classis  evi- 
dence of  repentance  and  reformation."  The 
defendant  in  error  appealed  from  this  decision 
and  sentence  of  the  Classis  to  another  ecclesi- 
astical tribunal,  the  Particular  Synod,  where 
the  decision  and  sentence  of  the  Classis  was 
affirmed  ;  when  the  defendant  in  error  again 
appealed  to  the  General  Synod,  the  highest  ec- 
clesiastical tribunal,  where  the  decision  and 
sentence  of  the  Classis  was  also  affirmed  ;  and 
the  General  Synod  at  the  same  time  passed  a 
resolution  advising  the  Classis  to  proceed  to 
dissolve  the  pastoral  connection  between  the 
congregation  of  the  Reformed  Protestant  Dutch 
Church  in  the  City  of  Albany  and  the  defend- 
ant in  error,  which  was  afterwards  done. 

The  argument  for  the  defendant  in  error  is 
founded  upon  a  supposition  that  the  defense 
involves  the  decision  of  a  moral  question,  de- 
pending upon  the  different  habits  and  opinions 
of  men  ;  and  if  the  conduct  of  the  defendant 
in  error  is  censurable,  yet  cognizance  cannot 
be  taken  of  it  on  any  principal  known  to  the 
•common  law.  With  a  view  to  meet  this  argu- 
ment, the  proceedings  of  the  different  eccle- 
siastical tribunals  have  been  detailed,  exhibit- 
ing a  standard  of  morality  by  which  he  has 
agreed  to  be  governed,  and  by  which  he  ought 
to  be  bound  ;  and  if  it  is  not  practicable  to  af- 
ford complete  redress  to  the  plaintiffs  in  error, 
no  difficulty  is  perceived  in  doing  it,  so  far  as 
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defeating  the  defendant  in  error  in  the  present 
suit  will  have  that  effect.  Anything  that  is 
lawful  may  be  the  subject  of  a  contract,  and 
any  persons,  body  politic  or  corporate,  may  be 
parties  to  it,  if  capable  of  contracting.  In  the 
present  case,  the  lawfulness  of  the  subject  and 
competency  of  the  parties  are  not  questioned. 
The  only  difficulty  arises  on  the  meaning  of  the 
contract.  The  call  is  according  to  the  pre- 
scribed form,  and  if  the  defendant  in  error  can 
recover  in  the  present  case,  I  can  see  nothing 
to  prevent  a  recovery  after  accepting  the  call, 
in  any  case,  and  without  ever  performing  a 
single  pastoral  duty.  By  accepting  the  call,  he 
becomes  the  minister  and,  according  to  the  de- 
cision of  *the  Supreme  Court,  so  long  [*537 
as  that  appellation  can  be  applied  to  him,  he 
is  entitled  to  his  salary.  The  consequence  is, 
the  plaintiffs  in  error  are  deprived  of  all  the 
benefits  they  intended  to  secure  by  the  call, 
and  the  defendant  in  error  excused  from  all 
the  duties  he  expected  to  perform.  Thus,  the 
incumbent  is  pensioned  upon  the  congrega- 
tion ;  and  although  he  does  not  perform  pas- 
toral duties,  prevents  the  call  and  settlement 
of  another,  who  might  otherwise  be  employed 
to  perform  them.  The  covenant  in  this  case  is 
uncommonly  clear  and  perspicuous  in  its  terms, 
and  unquestionable  in  its  object.  If  the  sub- 
ject-matter had  not  thrown  over  it  a  kind  of 
sacredness,  if  it  had  been  a  business  of  ordi- 
nary concern,  and  placed  upon  the  footing  of 
other  contracts,  it  is  believed  that  neither 
counsel  nor  court  would  have  entertained  any 
doubt  respecting  its  meaning.  If  parties  will 
bring  before  courts  of  common  law  jurisdic- 
tion questions  out  of  the  ordinary  course,  such 
as  it  might  seem  should  be  preserved  from  the 
rude  touch  of  profa*ity,  the  principles  which 
govern  inother  cases  must  be  applied. 

To  the  jurist  and  civilian,  one  of  the  most 
obvious  and  familiar  rules  in  the  construction 
of  contracts  is,  that  it  shall  be  according  to  the 
intention  of  the  parties.  In  the  present  case, 
the  call  which  is  the  covenant,  commences  by 
reciting  that  "  Whereas,  the  Reformed  Protest- 
ant Dutch  Church  in  the  City  of  Albany  is  at 
present  destitute  of  the  stated  preaching  of  the 
word  and  the  regular  administration  of  the 
ordinances,  and  is  desirous  of  obtaining  the 
means  of  grace,  which  God  hath  appointed  for 
the  salvation  of  sinners,  through  Jesus  Christ 
his  son  ;  and  whereas,  the  said  church  is  well 
satisfied  of  the  piety,  gifts  and  qualifications 
of  you,  John  Melancthon  Bradford,  and  hath 
good  hope  that  your  labor  in  the  gospel  will 
be  attended  with  a  blessing;  therefore,  we,  the 
minister,  elders  and  deacons  of  the  said  church, 
have  resolved  to  call, and  we  hereby  solemnly, 
and  in  the  fear  of  the  Lord,  do  call  you,  the 
said  John  Melancthon  Bradford,  to  be  our 
pastor  and  teacher,  to  preach  the  word  in  truth 
and  faithfulness,  to  administer  the  holy  sacra- 
ments agreeably  to  *the  institutions  of  f*o38 
Christ,  to  maintain  Christian  discipline,  to 
edify  the  congregation,  and  especially  the 
youth,  by  catechetical  instructions,  and  as  a 
faithful  servant  of  Jesus  Christ,  to  fulfill  the 
whole  work  of  the  gospel  ministry  agreeably 
to  the  word  of  God,  and  the  excellent  rules  and 
constitution  of  our  Reformed  Dutch  Church, 
established  in  the  last  National  Synod,  held  at 
Dordrecht,  and  ratified  and  explained  by  the 
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ecclesiastical  judicatory  under  which  we  stand, 
and  to  which  you.  upon  accepting  this  call, 
must,  with  us,  remain  subordinate.  ' 

Ordinary  covenants  contain  only  the  stipula- 
tions of  the  parties.  By  the  recital  in  the  one 
under  consideration,  the  object  is  distinctly 
declared.  The  destitute  condition  of  the  church 
is  stated,  the  desire  of  the  church  to  remain 
no  longer  in  that  condition,  and  the  confidence 
of  the  church  in  the  qualifications  of  the  de- 
fendant in  error  to  satisfy  that  desire.  The 
call  then  proceeds:  "  To  encourage  you  in  the 
discharge  of  the  duties  in  your  important  of- 
fice, we  promise,  in  the  name  of  this  church, 
all  proper  attention,  love  and  obedience  in  the 
Lord;  and  to  free  you  from  worldly  cares  and 
avocations,  whilst  you  are  dispensing  spiritual 
blessings  to  us,  we,  the  minister,  elders  and 
deacons  of  the  said  church,  do  promise  and 
oblige  ourselves  and  our  successors  to  pay  to 
you  the  sum  of  $1,500  yearly  and  every  year, 
in  quarterly  payments,  as  long  as  you  con- 
tinue our  minister  in  the  said  church  ; "  evi- 
dently showing  the  paramount  object  to  be,  the 
important  duties  of  the  ministry,  and  the  sala- 
ry as  a  subordinate  consideration  with  the  de- 
fenclatot,  as  well  as  the  plaintiffs  in  error.  The 
salary  is  not  promised  for  the  preaching  only, 
but  as  an  encouragement.  The  call  provides 
for  the  preaching,  but  at  the  same  time  sup- 
poses an  exalted  devotion,  that  would  be  de- 
graded by  the  promise  of  salary,  as  the  only 
inducement.  On  what  principle,  then,  either 
of  law  or  reason,  can  the  plaintiffs  in  error  be 
required  to  pay,  when  the  defendant  has  dis- 
qualified himself  from  the  performance  of 
every  pastoral  duty,  and  deprived  them  of 
every  benefit  contemplated  by  the  call  ? 

Another  view  of  the  subject  is  naturally  sug- 
gested. The  call  enumerates  the  various  ob- 
539*]  ligations  which  the  defendant  *in  error 
came  under,  by  accepting  it  and,  among  others, 
is  that  of  remaining  subordinate  to  the  rules  and 
constitution  of  the  Reformed  Dutch  Church. 
By  virtue  of  those  rules  and  that  constitution, 
the  defendant  in  error  was  suspended  from  the 
office  of  the  ministry, until  he  should  give  "evi- 
dence of  repentance  and  reformation;  "  which, 
not  being  done,  the  pastoral  connection  sub- 
sisting between  him  and  the  congregation  of 
the  Reformed  Protestant  Dutch  Church  in  the 
City  of  Albany  was  dissolved,  and  this  suit  is 
for  salary  which  accrued  between  the  suspen- 
sion and  dissolution.  It  is  not  pretended  that 
any  salary  has  accrued  since  the  dissolution, 
and  I  cannot  perceive  any  principle  on  which 
salary  would  have  accrued  after  the  suspen- 
sion; for  the  sentence  of  dissolution  must  have 
related  back  to  the  suspension  ;  consequently, 
the  defendant  never  was  the  minister  of  the 
plaintiffs  in  error  after  that  time. 

VIELE,  Senator.  The  question  in  this  case 
is,  whether  Mr.  Bradford  shall  be  allowed  his 
salary,  from  the  time  of  suspension  to  that  of 
dissolution,  by  the  ecclesiastical  judicatory. 

I  agree  with  the  gentlemen  from  the  first 
district  (Mr.  Colden)  that  the  performance  was 
a  condition  precedent  to  the  payment  of  the 
salary ;  and,  to  my  mind,  there  is  very  little 
difficulty  in  saying  how  far  the  defendant  in 
error  must  show  that  he  has  performed.  He 
has  submitted  himself  to  the  ecclesiastical  ju- 
dicatories.  The  parties  have  chosen  the  arbi- 
'472 


trators  to  decide  between  them,  and  must  both 
be  bound  by  the  decision,  as  to  all  matters  of 
faith  and  practice.  These  judicatories  are  the 
only  tribunals  which  can  act  in  those  matters, 
and  we  are  bound  to  presume  that  all  on  the 
part  of  the  minister  has  been  performed,  till 
they  have  passed  upon  his  conduct. and  whether 
their  decision  be  for  or  against  him,  it  is  con- 
clusive. The  condition  is  the  performance  of 
the  ministerial  duties.  A  court  of  law  is  shut 
out  from  all  inquiry,  as  to  the  morals  or  piety 
of  the  minister.  This  belongs  to  the  other  judi- 
catories ;  and  the  inquiry  has  been  there  in- 
stituted, *and  Mr.  Bradford's  failure  [*54O 
in  an  essential  condition  of  the  contract  has 
been  pronounced  and  confirmed.  If  my  view 
of  this  subject  be  correct,  we  are  presented 
with  an  adjudicated  failure  of  performance,  by 
judges  of  the  parties'  own  choosing  ;  and  the 
compensation,  of  course,  fails  with  it. 

It  is  said,  however,  that  performance  of  pas- 
toral duty  is  not  the  question,  but  that  it  is 
Mr.  Bradford's  continuance  as  minister,  and 
that  the  salary  must  be  paid  during  such  con- 
tinuance and  during  his  suspension.  I  do  not 
understand  the  contract  so.  The  language  is, 
"  during  the  continuance  of  your  ministry  in 
the  said  church. "  How  is  it  possible  he  could 
continue  such  minister,  while  he  stood  sus- 
pended from  the  office  of  the  ministry,  and 
that,  too,  in  consequence^  of  his  own  willful 
misconduct  ? 

But  the  argument  is,  that  he  .still  continued 
a  minister,  that  is  to  say,  he  continued  so  dur- 
ing his  suspension,  with  the  Dutch  Church  gen- 
erally. It  was  the  same  thing  after  the  con- 
nection with  the  plaintiffs  in  error  was  dis- 
solved. It  is  also  true,  that  the  suspension  did 
not  dissolve  the  pastoral  connection  ;  but  the 
contract  does  not  refer  to  this,  any  more  than 
to  the  minister's  continuance  in  the  Dutch 
Church  generally.  His  continuance  in  the 
ministry  of  the  particular  church  by  which  he 
had  been  called,  was  the  object.  Though  his 
general  relation  to  the  Dutch  Church  might 
continue,  and  his  pastoral  relation  with  the 
particular  church,  yet  his  ministry  to  the  latter 
could  not  be  said  to  continue,  without  his  per- 
forming, or  at  least  being  able  and  qualified  to 
perform,  the  ordinary  duties  of  a  clergyman. 
The  pastoral  relation  had  a  technical  continu- 
ance, but  nothing  more.  Had  this  not  been 
finally  dissolved,  he  would  have  returned  to 
the  particular  church  without  any  call  ;  but 
during  his  suspension,  he  had  no  more  con- 
nection with  that  church  than  with  any  other. 
The  ministry  was  his  performing,  or  being  able 
to  perform,  all  the  ministerial  duties.  It  is  not 
material  to  inquire  whether  any  provision  is 
made  by  the  rules  and  constitution  of  the 
church,  for  maintenance  to  the  minister  dur- 
ing a  state  of  temporary  disability.  This  would, 
doubtless,  be  a  matter  of  discretion,  during  a 
temporary  *suspension  or  disability,  [*54 1 
without  the  minister's  fault.  But  in  no  case, 
it  appears  to  me,  while  suspended  from  his  of- 
fice, can  he  be  said  to  continue  in  his  office. 

My  opinion  is,  that  the  judgment  of  the  court 
below  should  be  reversed. 

STEBBINS,  Senator.  The  defendant  in  error, 
Dec.  2,  1820,  was  "  suspended  from  the  office 
of  the  ministry,"  by  the  Classis  of  Albany,  for 
misconduct,  and  formally  deposed  June  26, 
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1821.     His  salary  between  those  dates  is  the 
subject  of  controversy  in  this  suit. 

By  accepting  the  call  set  forth  in  the  case, 
the  defendant  in  error  became  bound  to  per- 
form the  services  therein  required  of  him,  and 
became  subject  to  the  rules  and  constitution  of 
the  Reformed  Dutch  Church,  also  mentioned 
in  the  call.  But  admitting  the  defendant  in 
error  to  have  been  bound  to  perform  the  serv- 
ices designated  in  the  call,  it  is  contended  that 
those  services  are  not  a  condition  precedent 
to  the  payment  of  the  salary,  inasmuch  as  the 
plaintiffs  in  error  covenanted  to  pay  as  long  as 
the  defendant  in  error  continued  their  minister. 

The  good  sense  of  the  contract  appears  to 
me  to  be,  a  covenant  on  the  part  of  the  plaint- 
iffs in  error  to  pay  the  salary  as  long  as  the  de- 
fendant in  error  continued  their  minister,  dis- 
pensing the  spiritual  blessings  mentioned  in 
the  call ;  for  the  inducment  of  the  contract  to 
pay  salary  is  stated  in  the  call  to  be,  "  to  free 
him  from  worldly  cares  and  avocations  "  whilst 
dispensing  those  blessings.  If  such  is  the 
sound  construction  of  the  contract,  it  amounts 
to  a  condition  precedent, without  the  perform- 
ance of  which  the  defendant  was  not  entitled 
to  his  salary.  The  case  of  Martin  v.  Hinde, 
Covvp.,  487,  has  been  properly  relied  on  as  for- 
tifying this  construction. 

In  Thorp  v.  Thorp,  12  Mod.,  460,  Ld.  Holt 
says:  "Where  one  promise  is  the  consideration 
of  the  other,  and  where  the  performance  and 
not  the  promise  of  it,  is  to  be  gathered  from  the 
words  and  nature  of  the  agreement,  and  de- 
pends entirely  thereupon  ; "  and  for  the  pur- 
542*]  pose  of  Reconciling  a  variance  in  the 
books,  he  puts  the  following  case:  "If  A  cove- 
nant with  B  to  serve  him  for  a  year,  and  B 
covenant  with  A  to  pay  him  ten  pounds,  there 
A  shall  maintain  an  action  before  any  service  ; 
but  if  B  had  covenanted  to  pay  ten  pounds  for 
the  said  service,  there  A  could  not  maintain  an 
action  for  the  money  before  the  service  per- 
formed." 

In  looking  at  the  call  in  this  case,  it  is  quite 
apparent  to  me  that  the  plaintiffs  in  error  con- 
sidered the  defendant's  performance  of  the 
ministerial  duties  as  the  consideration  of  their 
covenant,  and  not  his  promise  of  performance. 
Indeed,  they  do  not  even  require  him  to  exe- 
cute the  covenant  containing  such  promise. 
The  language  of  the  instrument  is  :  "  We  call 
you  to  perform  the  ministerial  duties  in  our 
church  ;  and  to  free  you  from  worldly  cares 
whilst  dispensing  spiritual  blessings,we  engage 
to  pay  you."  What  else  can  it  mean  than  a 
payment  for  those  services,  as  distinguished 
from  an  unconditional  promise,  according  to 
the  distinction  taken  by  Ld.  Holt? 

But  if  the  instrument  is  to  be  regarded  as 
containing  mutual  covenants,  the  cases  of 
Boone  v.  Eyre,  1  H.  Bl.,  273,  note  a,  and  Duke 
of  St.  Allans  v.  Shore,  1  H.  Bl.,  270,  are  au- 
thorities to  show  that  a  covenant  which  goes  to 
the  whole  consideration,  is  to  be  construed  as 
a  condition  precedent. 

Now  the  contract  of  the  defendant  in  error 
was,  to  dispense  spiritual  blessings  in  the  man- 
ner mentioned  in  the  call ;  and  the  sentence  of 
the  Classis  of  Albany  of  Dec.  2, 1820,  suspend- 
ed him  •'  from  the  office  of  the  ministry,"  and 
thereby  incapacitated  him  from  exercising  the 
ministerial  functions. 
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This  sentence,  as  is  remarked  by  the  Chief 
Justice,  is  equivalent  to  a  refusal  on  his  part  to 
act,  so  far  as  he  was  incapacitated  to  act  by  the 
sentence  ;  and  a  refusal  to  exercise  the  office  of 
the  ministry  is  a  breach  of  the  contract  going 
to  the  whole  consideration. 

I  think  the  judgment  of  the  Supreme  Court 
ought  to  be  reversed. 

* Allen,  Burt,  Eartt,  Ellsworth,  #art,[*543 
Jordan,  Keyes,  Livingston,  McCaU,  Mclntyre, 
Nelson,  Smith,  Wooster  and  Wright,  Senators, 
concurred. 

For  affirmance  —  Gardner,  Haight,  Lake, 
Mallory,  Ogden  and  Wilkeson,  Senators. 

Judgment  reversed. 

Cited  in-1  Edw.,  315 ;  54  N.  Y..  562 ;  4  Lans.,  346 :  » 
Barb.,  118;  26  Barb,,  352;  11  Am.  Rep..  102  (58  111.,  536). 


GEOROE  SINCLAIR,  Plaintiff  in  Error, 

v. 

JAMES  JACKSON,  ex.  dem.  MOSES  FIELD, 
Defendant  in  Error. 

Trustees — Powers — Must  all  Join  in  Executing  the 
Trust,  Directly  or  Through  Attorney — Rule 
Applies  to  Trusts  Coupled  with  an  Interest,  a* 
well  as  to  Naked  Powers — Lease  Executed  by  At- 
torney Appointed  by  Part  of  the  Trustees,  Void, 
not  Voidable — Stranger  may  Object  to  Void  In- 
strument— Leases  by  Trustees — Joint  Tenants 
who  are  Trustees  Must  Act  Together — Personal 
Liability  of  Attorney  Acting  without  Power — 
Estoppel —  Execution  of  Power — Equity  will 
Supply  Defect  in — Evidence — Parot, Inadmissi- 
ble to  Contradict  Deed — Enrolled  Decree  of  Fore- 
closure, with  Master's  Deed  to  Purchaser,  En- 
titles Him  to  Recover  in  Ejectment — Stranger 
Cannot  Object  to  such  Evidence —  Void  Lease, 
Incapable  of  Confirmation  at  Law. 

An  enrolled  decree  of  foreclosure,  with  the  mas- 
ter's deed  to  the  purchaser,  are,  of  themselves,  evi- 
dence sufficient  to  entitle  him  to  recover  in  eject- 
ment, without  producing1  the  original  mortgage,or 
proving  it,  otherwise  than  by  the  decree. 

A  stranger  or  one  not  a  party,  cannot  object  to 
such  evidence  in  an  ejectment  against  him : 

For  the  decree  does  not  affect  his  rights. 

An  objection  that  a  law  is  void,  as  being  contrary 
to-  the  Constitution  of  the  U.  S.,  because  it  seeks  to 
devest  the  rights  of  remainder-men,  cannot  be  suc- 
cessfully urged  by  a  stranger  to  the  remainder,  as 
void  also  in  relation  to  the  particular  estate.  The 
objection  can  be  made  by  the  remainder-men  only. 

Whether  a  private  statute,  and  order  in  chancery 
thereon,  expressly  seeking  to  devest  and  transfer 
the  vested  rights  of  infants  in  land,  are  unconstitu- 
tional or  void,  quaere. 

A  conveyance  or  mortgage  in  fee,  made  by  one 
having  only  a  life  estate,  is  valid  for  his  life,  though 
void  for  the  excess. 

Whether,  under  a  general  leasing  power,  a  lease 
can  be  made  to  commence  in  futurn,  after  the  ex- 
piration of  a  subsisting  lease  given  under  the  same 
power,  quaere. 

If  it  can,  yet  both  terms  must  not  exceed  the  time 
or  term  limited  in  the  power. 

Such  excess  would  make  it  void  at  law  in  toto, 
though  it  might  be  good  in  equity  pro  tanto. 

An  equitable  title  is  not  available  in  an  action  of 
ejectment,  to  defeat  the  legal  title.  The  latter  alone 
is  in  question. 

Whether  trustees  can  lease,  without  express  pow- 
er given  them  by  the  instrument  creating  the  trust, 
qucere.  • 

Whether  trustees  can  act  by  attorney,  qucere. 

It  seems  they  may  act  bytattorney,  if  they  restrict 
him  to  the  conditions  imposed  upon  themselves. 

*But  they  must  all  join,  if  alive,  in  execut-[*544 
ing  the  trust,  whether  this  be  in  person,  or  by  dele- 
gation to  an  attorney. 
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Where  two  out  of  three  trustees  demised  by  at- 
torney, held,  that  no  interest  passed— not  even  the 
moieties  of  the  lessor. 

Where  several  persons  are  appointed  trustees,  or 
have  power  to  act  for  a  mere  private  (not  public) 
purpose,  they  must  ail  join  in  executing  the  trust 
or  power. 

This  rule  applies  as  well  to  trusts  coupled  with 
an  interest,  or  surviving  trusts  as  to  naked  powers. 

And  if  this  rule  be  not  complied  with,  the  act  is 
merely  void,  not  voidable  only,  and  a  stranger  may 
object  the  defective  execution. 

A  stranger  may  object  to  a  void  instrument. 

Though  a  lease  or  conveyance  by  one,  who  is  joint 
tenant  in  his  own  right,  may  operate  on  his  moiety, 
the  rule  does  not  apply  to  joint  tenants  who  are 
trustees. 

They  cannot  act  separately,  unless  specially  au- 
thorized by  the  instrument  creating  the  trust. 

Where  an  attorney  professes  to  act  with  power, 
having  none,  he  is  personally  liable. 

Otherwise,  where  he  has  power,  but  only  errs  in 
its  execution. 

Estoppel  is  where  a  man  admits  an  act  or  deed, 
by  reciting  it  in  an  instrument  executed  by  him,  or 
by  acting  under  the  deed. 

But  he  is  not  estopped,  if  the  truth  appear  by  that 
which  would  otherwise  work  an  estoppel. 

It  seems  that  an  estoppel  of  a  party  as  to  a  pre- 
vious dei;d,  by  a  recital  of  it  in  a  subsequent  one,  is 
only  where  both  deeds  are  in  the  same  right— not 
where  he  executes  one  in  his  own,  and  one  in  the 
right  of  another. 

Though  equity  will  supply  a  defect  in  the  execu- 
tion of  a  power,  yet  a  right  cannot,  therefore,  be 
set  up  under  it  at  law. 

The  remedy  is  in  equity  only. 

A  mortgage  and  master's  deed  on  foreclosure  be- 
ing absolute  on  their  face,  parol  evidence  cannot 
be  given  to  show  that  they  were  taken  subject  to  a 
lease,  such  evidence  being  a  contradiction  of  the 
deeds. 

Nor  would  such  a  circumstance,  if  properly  ap- 
pearing, operate  to  confirm  a  void  lease. 

A  lease  merely  void,  is  incapable  of  confirmation 
at  law. 

Citations— 1  Cruise  Dig.,  533,  tit.  12,  ch.  4,  sec.  36  ; 
Co.  Litt.,  113,  a,  sec.  169;  Cro.  Car.,  382;  Cro.  Eliz.,  26 : 
1  Cai.  Cas.,  16 : 14  Johns.,  553,  560 ;  6  Johns.,  39 ;  3  D.  & 
E..  595;  Sug.  Pow.,  162,  263,  550;  10  East,  158: 13  Johns., 
307, 310  ;  3  Johns.  Cas.,  70 ;  5  East,  148  ;  1  Roll..  408  ; 
Willes,  9  ;  Co.  Litt.,  352,  b ;  Com.  Dig.  Estoppel,  E,  2. 

ON  ERROR  from  the  Supreme  Court.  The 
action  in  the  court  below  was  ejectment 
by  Jackson,  on  the  demise  of  Field,  asrainst 
Sinclair,  for  lot  320  of  the  lands  called  the 
Church  farm,  situate  in  the  City  of  N.  Y.  The 
demise  in  the  declaration  was  laid  May  2,  1820. 
The  cause  was  tried  at  the  N.  Y.  sittings. 
June  12,  1822,  before  Wood  worth,  </.,  when  a 
bill  of  exceptions  was  taken,  on  which  the 
cause  came  to  this  court,  after  having  been 
passed  upon  in  the  usual  form  at  the  bar  of  the 
Supreme  Court. 

545*]  *The  bill  disclosed  the  following 
state  of  facts:  It  was  admitted  that  Mary 
Clarke  was  seised  in  fee  of  the  premises  in 
question,  both  at  the  date  of  her  will  and  at  the 
time  of  her  death.  The  plaintiff  below  then 
gave  in  evidence  her  will,  dated  Apr.,  1802, 
and  proved  that  she  died  shortly  after.  By  her 
will  she  devised  the  premises  in  question  (inter 
alin)  to  Benjamin  Moore  and  Charity,  his  wife, 
and  Elizabeth  Maunsell,  and  their  heirs  for- 
ever, as  joint  tenants  and  not  as  tenants  in  com- 
mon, "  to  have  and  to  hold  the  said  hereby  de- 
vised premises  to  the  said  Benjamin  Moore  and 
Charity,  his  wife,  and  Elizabeth  Maunsell,  and 
to  the  survivor  or  survivors  of  them,  and  the 
heirs  of  such  survivor,  as  joint  tenants  and  not 
as  tenants  in  common,  in  trust  to  receive  the 
rents,  issues  and  profits  thereof ,  and  to  pay  the 
same  to  the  said  Thomas  B.  Clarke,  during  his 
natural  life;  and  from  and  after  the  death  of 
the  said  Thomas  B.  Clarke,  in  further  trust, to 
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convey  the  same  to  the  lawful  issue  of  the  said 
Thomas  B.  Clarke,  living  at  his  death,  in  fee; 
and  if  the  said  Thomas  B.  Clarke  shall  not 
leave  any  lawful  issue  at  the  time  of  his  death, 
then  in  further  trust  and  confidence,  to  convey 
the  said  hereby  devised  premises  to  my  grand- 
son, Clement  C.  Moore,  and  to  his  heirs,  or  to 
such  person  in  fee  as  he  may  by  will  appoint, 
in  case  of  his  death  prior  to  the  death  of  the 
said  Thomas  B.  Clarke."  This  will  appointed, 
in  a  subsequent  and  concluding  clause,  Benja- 
min Moore  and  Charity,  his  wife,  Elizabeth 
Maunsell,  Clement  C.  Moore  and  Thomas  B. 
Clarke,  executors  and  executrices. 

The  plaintiff  below  also  gave  in  evidence 
three  successive  Acts  of  the  Legislature  of  this 
State,  passed  Apr.  1,  1814.  Mar.  24,  1815,  and 
Mar.  29,  1816.  The  first  Act  recited  the  above 
provisions  of  the  will,  that  the  devised  prem- 
ises were  nearly  unproductive,  and  incapable 
of  present  improvement,  so  as  to  support 
Clarke  and  his  family,  that  the  trustees  had 
agreed  in  writing  under  their  hands  and  seals, 
under  date  of  Jan.  11,  1814,  to  all  such  Acts 
as  the  Legislature  might  pass  for  the  benefit  of 
Clarke,  his  issue,  heirs  and  assigns, in  and  con- 
cerning *the  premises;  and  consented  [*54B 
and  desired  that  other  trustees  might  be  sub- 
stituted in  their  place,  and  they  be  discharged; 
and  that  Clement  C.  Moore,  the  contingent  re- 
mainder-man, had  in  like  form  consented  to 
like  legislative  interference;  and  then  enacted 
that,  on  Clarke's  application  to  the  Court  of 
Chancery,  that  court  might  substitute  one  or 
more  trustees  to  execute  the  trusts  of  the  will, 
instead  of  the  old  trustees,  who  were  by  the 
Act  discharged;  and  that  the  Court  of  Chancery 
might  change  the  trustee  or  trustees  to  be  ap- 
pointed, in  like  manner  as  it  had  power  to  do 
of  other  trustees  appointed  b}T  that  court.  The 
Act  then  provided  that  the  trustees  might  par- 
tition certain  devised  property  lying  in  the  city 
into  two  equal  parts,  one  half  to  be  held  upon 
the  trusts  of  the  will,  and  the  other,  with  the 
premises  in  question,  to  be  sold,  and  the  pro- 
ceeds secured  in  a  certain  manner  so  as  to  yield 
an  annual  pecuniary  income  to  Clarke  during 
his  life,  and  another  income  tcr  be  paid  to  him 
for  the  benefit  and  maintenance  of  his  family, 
and  the  education  and  support  of  his  children, 
the  principal  sum  to  be  held  upon  the  trusts  of 
the  will.  The  trustees,  or  a  majority,  were 
also  authorized  by  the  Act,  during  Clarke's 
life,  to  put  out  on  lease  for  not  exceeding  21 
years,  at  the  best  rents,  all  or  any  of  these 
lands.the  demises  to  take  effect  from  their  date 
and  not  infuturo.  But  no  lease  to  be  made 
without  Clarke's  consent.  At  his  death,  the 
terms  to  be  held  under  the  trusts  of  the  will. 
In  all  other  respects. the  trustees  to  hold  under 
the  trusts  of  the  will,  and  be  amenable  to  the 
Court  of  Chancery. 

The  Act  of  Mar.,  1815,  recited  that  Clement 
C.  Moore,  the  remainder-man,  had,  Feb.  21, 
1815,  released  to  Clarke  in  fee  all  his  interest 
in  the  above  devised  premises,  whereby  they 
became  vested  in  fee  in  Clarke  and  his  children ; 
that  Clarke  had  petitioned  for  an  amendment 
of  the  former  Act  in  relation  to  the  interests  of 
Clement  C.  Moore  and  certain  trusts  mentioned 
in  the  former  Act.  The  latter  statute  then  re- 
pealed all  the  former,  which  related  to  income 
from  the  sales,  and  the  creation  and  duty  of 
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trustees  by  the  Court  of  Chancery;  and^trans- 
547*]  ferred  *all  their  power  to  Clarke  him- 
self, directing  him  to  apply  the  whole  of  the 
interest  and  income  of  the  property  to  the 
maintenance  and  support  of  his  family.and  the 
education  of  his  children.  That  he  should  not 
sell  until  he  had  procured  the  assent  of  the 
Chancellor,  who  should,  at  the  time  of  giving 
such  assent,  direct  the  mode  in  which  the  pro- 
ceeds should  be  vested  in  Clarke  as  trustee, 
who  should  account  to  the  Chancellor  annually 
for  the  principal,  who  should  have  power  to 
remove  Clarke  for  mal-administration  in  his 
trust,  and  appoint  another  trustee  subject  to 
such  rules  as  he  should  prescribe. 

The  Act  of  Mar.,  1816,  authorized  Clarke, 
under  any  previous  or  subsequent  order  of  the 
Chancellor,  to  mortgage  or  sell  such  of  the 
premises  as  the  Chancellor  had  permitted  or 
.should  permit  him  to  mortgage  or  sell  as 
trustee  under  the  will  of  Mary^  Clarke,  and  ap- 
ply the  money  raised  by  such  mortgage  or  sale 
to  the  purposes  required  or  to  be  required  by 
the  Chancellor,  under  the  previous  Acts. 

The  plaintiff  below  then  gave  in  evidence  a 
decretal  order  of  the  Chancellor, oi  July  3,  1815. 
This  recited  a  petition  of  Clarke,  which  set 
forth  the  will  and  the  first  two  Acts;  and  that 
his  income  from  the  devised  premises  was  his 
sole  resource  for  maintenance  of  himself  and 
family;  that  it  was  inadequate  to  that  end;  and 
that  he  had  necessarily  contracted  large  debts 
(inter  alia)  one  of  $4,400  to  the  Manhattan  Com- 
pany. It  then  prayed  a  sale;  and  that  Clarke's 
debts  might  be  paid  out  of  the  proceeds,  the 
residue  to  be  holden  in  trust  as  the  Chancellor 
should  direct.  The  order  then  recited  a  refer- 
ence to  a  master,  who  had  reported  debts  to 
$5,400,  beside  the  debt  due  to  the  Manh.  Co.; 
that  the  other  facts  in  the  petition  were  true; 
that  certain  of  the  premises  had  been  mort- 
gaged by  Clarke.as  the  attorney  of  the  trustees 
in  the  will,  to  secure  the  Manh.  Co.,  who  had 
consented  to  a  sale,  on  being  continued  secure. 
The  order,  therefore,  directed  a  sale  of  certain 
of  the  devised  premises, including  the  premises 
in  question,  the  net  proceeds  to  be  applied  to 
548*]  the  payment  of  the  petitioner's  *debts 
then  owing  and  to  be  contracted,  for  the  neces- 
sary expenses  of  his  family,  with  costs,  &c. ; 
the  residue  to  be  invested  in  the  manner  and  on 
the  trusts  directed. 

The  plaintiff  below  then  gave  in  evidence 
another  decretal  order  of  the  Court  of  Chan- 
cery, of  May  30,  1816,  reciting  the  former  or- 
der, and  a  petition  of  Clarke,  which  did  not 
mention  the  premises  in  question,  referring  to 
the  last  Act  of  the  Legislature,  and  stating  the 
difficulty  of  effecting  sales.  This  last  order 
authorized  Clarke  to  mortgage  instead  of  sell- 
ing all  or  any  of  the  lands  mentioned  in  the 
former  order,  for  securing  the  sum  or  sums  of 
money  to  be  lent  or  advanced  to  him  or  for 
his  use  by  the  Manh.  Co.  or  others,  with  such 
debts  as  were  already  owing  by  him  to  such 
lender  or  lenders  ;  the  moneys  to  be  procured 
and  debts  to  be  extinguished  by  mortgage,  to 
be  appropriated  and  adjusted  in  the  same  man- 
ner as  if  the  sales  directed  by  the  former  order 
had  succeeded,  and  the  money  had  been  raised 
by  them.  The  order  gave  liberty  to  apply  for 
further  directions. 

The  plaintiff  below  then  gave  in  evidence 
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another  order  of  the  CJiancellor,  of  Mar.  8, 
1817,  and  another  of  Mar.  15,  1817,  extending 
the  right  of  Clarke,  to  mortgage  or  sell  to  other 
parts  of  the  devised  premises  embraced  by  the 
Acts  and  former  orders,  but  not  including  the 
premises  in  question,  on  the  same  mortgage  or 
sale  being  approved  by  a  master ;  to  apply  the 
proceeds  in  payment  of  his  debts,  and  invest 
the  residue,  if  any,  in  such  manner  as  he  should 
deem  proper  to  yield  an  income  for  the  sup- 
port of  his  family. 

The  plaintiff  below  then  offered  in  evidence 
an  exemplification  of  an  enrolled  decree  of 
foreclosure  of  Jan.  24,  1820.  The  bill  recited 
that  Clarke  was,  Jan.  16,  1818,  indebted  to 
Jonas  Mapes  and  James  Oakley,  merchant 
tailors,  complainants,  in  $1,000,  for  necessary 
wearing  apparel  furnished  from  1815  forward  ; 
that,  to  secure  this  sum,  he  and  James  A. 
Hamilton,  master  in  chancery,  as  his  trustee, 
Jan.  16, 1818,  mortgaged  the  premises  in  ques- 
tion in  fee  to  the  complainants.  The  mort- 
gage, as  set  forth  in  the  bill,  recited  the  will 
and  the  order  of  the  Chancellor  of  *Mar.  [*549 
15,  1817,  on  which  it  professed  to  be  founded. 
This  bill  was  answered  by  Hamilton  and  one 
Kennedy,  a  junior  mortgagee,  and  taken  pro 
confcsso  as  to  Clarke.  The  answers  admitted 
the  execution  of  the  complainant's  mortgage 
by  Clarke  and  Hamilton,  stating  that  it  was 
approved  by  the  latter  as  master. 

The  enrolled  decree  was  objected  to  by  the 
counsel  for  the  defendant  below  as  incompe- 
tent evidence,  per  se,  and  it  was  insisted  that 
the  original  mortgage  should  be  produced  and 
proved.  The  objection  was  overruled,  and  ex- 
ception taken. 

The  master's  deed  to  the  lessor  of  the  plaint- 
iff below,  as  purchaser  under  the  decree,  was 
then  offered  in  evidence,  and  objected  to  on 
the  same  ground.  The  objection  was  over- 
ruled, and  exception  taken.  Both  the  enrolled 
decree  and  master's  deed  were  accordingly 
read  in  evidence.  The  plaintiff  below  rested. 

The  defendant  below  then  gave  in  evidence 
a  sealed  power  of  attorney,  dated  Jan.  15, 1805, 
executed  by  the  three  trustees  appointed  by 
the  will,  to  Clarke,  which,  after  reciting  the 
devise  of  the  lands,  &c.,  by  Mrs.  Clarke  to  B. 
Moore  and  his  wife  and  Elizabeth  Maunsell, 
executors  of  her  (Mrs.  C.'s)  last  will  and  testa- 
ment, in  trust,  &c. ,  proceeded  thus:  "Now 
know  ye  that  we,  the  said  Benjamin  Moore, 
Charity  Moore  and  Elizabeth  Maunsell,  execu- 
tors as  aforesaid,  do  hereby  empower  and  au- 
thorize the  said  Thomas  B.  Clarke  to  lease,  let 
and  demise  the  same  to  such  person  or  persons, 
and  for  any  term  of  years  not  exceeding  21 
years,  and  at  such  annual  rents,  as  he  shall 
think  fit.  and  to  receive  the  rents,  issues  and 
profits  thereof  to  his  use,  and  receipts  and  ac- 
quittances to  give  therefor  in  our  names ;  and 
also  to  execute  and  seal  and  deliver  good  and 
sufficient  leases  for  the  same,  hereby  ratify- 
ing," &c. 

The  defendant  below  also  gave  in  evidence 
another  power  of  attorney,  dated  Sept.  30, 
1808,  under  the  hands  and 'seals  of  Benjamin 
Moore  and  Charity  Moore,  his  wife,  but  not 
executed  by  Elizabeth  Maunsell,  though  it  ap- 
peared she  was  alive  at  its  date,  and  for  many 
years  *afterwards.  This  power  con-  [*55O 
tained  similar  recitals  with  the  former,  and 
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then  proceeded  in  the  same  form  to  empower 
and  authorize  Clarke  to  lease,  let  or  demise 
the  land  devised,  or  any  part,  to  such  person 
or  persons,  and  for  any  term  of  years  not  ex- 
ceeding 21  years,  or  during  his  life,  and  at 
such  annual  rents  as  he  should  think  fit.  And 
further,  in  their  names,  but  to  his  own  use,  to 
sell,  assign,  transfer  and  set  over  his  interest 
in  the  same  unto  any  person  or  persons,  and 
for  any  term  of  years  not  exceeding  7  years, 
or  during  his  natural  life,  and  on  such  terms 
as  he  should  think  fit,  together  with  the  rents, 
issues  and  profits  thereof. 

The  defendant  below  then  gave  in  evidence 
an  indenture  of  lease  of  the  premises  in  ques- 
tion, made  by  Clarke,  as  attorney  for  Moore 
and  wife.  This  lease  was  dated  Mar.  8,  1813, 
and  was  in  the  name  of  B.  Moore  and  wife, 
acting  trustees  appointed  by  the  will  of  Mrs. 
Clarke  (by  their  attorney,  Thomas  B.  Clarke), 
as  lessors,  and  George  Sinclair,  the  defendant 
below,  lessee.  It  recited  at  large  a  former 
lease  by  indenture  of  the  same  premises,  made 
July  30, 1810,  between  Moore  and  wife,  acting 
trustees,  &c.  (as  in  the  last  lease),  by  their  at- 
torney, Thomas  B.  Clarke,  to  the  same  George 
Sinclair,  from  May  1,  1810,  for  10  years.  The 
last  indenture  of  lease  then  demised  to  Sin- 
clair the  same  premises  from  May  1,  1820,  in 
fuluro,  when  the  recited  lease  should  expire, 
for  the  term  of  14  years  longer.  These  leases 
contained  the  usual  covenants  for  quiet  enjoy- 
ment, &c.  There  was  a  note  at  the  end  of  the 
last  indenture,  signed  by  the  parties,  stating 
that  this  lease  was  granted  by  virtue  of  a  power 
from  the  Court  of  Chancery  of  the  State  of 
N.  Y.  to  lease  the  premises  for  21  years.  Both 
leases  were  at  an  annual  rent  of  $450. 

The  defendant  below  also  read  in  evidence 
an  assignment,  dated  Apr.  27,  1813,  indorsed 
on  this  lease,  executed  by  Clarke  in  his  own 
name,  reciting  that  he  was  the  owner  for  life 
of  the  lot,  aud  owned  the  rents,  by  which,  for 
the  consideration  paid  of  $950,  he  assigned  to 
551*]  the  lessee,  *George  Sinclair,  all  the 
rents  due  for  the  term  of  14  years,  and  released 
these  to  Sinclair. 

It  was  admitted  by  the  counsel  for  the  plaint- 
iff below  that  Clarke  was  still  living  at  the 
time  of  the  trial. 

The  above  pieces  of  documental  evidence 
were  received  subject  to  an  objection  by  the 
plaintiff  below,  raised  at  the  time  of  their  be- 
ing offered  respectively. 

The  defendant  below  further  gave  in  evi- 
dence an  original  decree  of  the  Court  of  Chan- 
cery, made  Feb.  22,  1813.  This  decree  was  in 
a  cause  between  Thomas  B.  Clarke,  as  com- 
plainant, against  the  trustees  under  the  will, 
with  Clement  C.  Moore,  and  the  children  of 
the  complainant,  by  their  guardian,  Clement 
C.  Moore.  This  decree  stated  it  had  appeared 
that  if  the  premises  devised  in  trust  by  Mary 
Clarke  should  be  leased  in  the  manner  men- 
tioned in  the  bill  of  complaint,  they  would  be 
greatly  and  permanently  increased  in  value, 
not  only  to  the  benefit  of  the  complainant,  but 
of  those  in  remainder ;  that  the  children  had 
submitted  themselves  to  the  judgment  of  the 
court,  and  Clement  C.  Moore  had  agreed  that 
the  premises  should  be  leased  in  the  manner 
mentioned  in  the  bill  of  complaint ;  and  the 
trustees  had  stated  by  their  answer  their  readi- 
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ness  to  do  whatever  the  court  should  direct, 
being  indemnified  by  the  decree  of  the  court. 
It  was,  therefore,  decreed  that  the  trustees  and 
the  survivors  and  the  last  survivor  of  them, 
whenever  fitting  and  proper  opportunities 
should  offer,  should,  with  the  assent  and  ap- 
probation of  the  complainant,  cause  the  prem- 
ises to  be  leased  for  a  term  not  exceeding  21 
years,  provided  such  lease  or  leases  should  not 
interfere  with  existing  leases. 

It  was  further  proved,  on  the  part  of  the  de- 
fendant below,  that  Mapes  and  Oakley,  the 
mortgagees  who  foreclosed,  had  notice  of  the 
14  year  lease  at  the  time  of  their  mortgage  be- 
ing executed,  and  that  Field,  the  lessor  of  the 
plaintiff  below,  had  offered  the  defendant  be- 
low, at  different  times,  $5,000  and  $3,500  for 
his  lease,  which  he  declined,  charging  $7,000; 
that  a  fair  rent  was  at  that  time  about  $1,200 
a  year.  The  auctioneer  who  sold  the  premises 
to  Field  under  the  decree,  swore  that  they  were 
sold  *subject  to  the  lease;  that  if  not  [*552 
subject  to  the  lease.they  were  worth  three  times 
what  they  sold  for. 

All  this  parol  evidence  was  received, subject 
to  an  objection  to  its  competency  on  the  part 
of  the  plaintiff  below. 

His  Honor,  the  judge,  charged  in  favor  of 
the  plaintiff  below,  for  whom  the  jury  found; 
and  the  Supreme  Court  sustained  the  charge  at 
the  bar,  the  reasons  being  assigned  as  follows, 

by, 

SAVAGE,  Gk.  J.  Mary  Clarke,  by  her  last 
will,  dated  Apr.  6,  1802,  devised  the  premises 
in  question  to  Benjamin  Moore  and  Charity,  his 
wife,  and  Elizabeth  Maunsell,  as  joint  tenants, 
in  trust  to  pay  the  rents  and  profits  to  Thomas 
B.  Clarke  during  his  life,  and  after  his  death, 
to  his  lawful  issue;  if  no  issue,  then  to  her 
grandson,  Clement  C.  Moore,  and  his  heirs. 

Apr.  1,  1814,  the  Legislature,  with  the  con- 
sent of  the  trustees  and  Clement  C.  Moore,  and 
on  the  petition  of  Thomas  B.Clarke,authorized 
the  Court  of  Chancery  to  discharge  the  trustees 
and  appoint  others.  They  also  authorized  the 
trustees  to  sell  the  premises,  or  lease  them  for 
21  years,  or  the  life  of  Thomas  B.  Clarke. 

Mar.  24,  1815,  another  Act  was  passed,  au- 
thorizing Thomas  B.  Clarke,  to  do  what  by  the 
former  Act  the  trustees  were  authorized  to  do, 
but  not  to  sell  without  the  Chancellor's  consent. 

The  Act  of  29 Mar.,  1816,  authorizes  Thomas 
B.  Clarke  to  mortgage  or  sell  with  the  Chancel- 
lor's consent.  The  Chancellor,  by  his  decree  of 
1815,  consented  to  a  sale. 

By  a  decree  of  1816.  he  consented  that  Thom- 
as B.  Clarke  should  mortgage.  Clarke  did 
mortgage,  with  the  assent  of  a  master,  to  Jonas 
Mapes  and  James  Oakley, under  the  foreclosure 
of  which  mortgage  the  lessor  of  the  plaintiff 
purchased. 

The  defendant  produced  and  proved  a  pow- 
er of  attorney  from  Benjamin  Moore,  Charity 
Moore  and  Elizabeth  Maunsell,  of  Jan.  15,1805, 
to  Thomas  B.  Clarke,  authorizing  him  to  lease 
for  21  years.  Also,  another  power  of  Sept.  30, 
1808,  by  B.  Moore  *and  wife  to  Thorn-  [*553 
as  B.  Clarke,  authorizing  him  to  lease  for  21 
years,  or  during  his  life.  Also,  a  lease  from 
Thomas  B.  Clarke,  attorney  for  B.  Moore  and 
wife,  acting  trustees,  &c.,  to  the  defendant  for 
the  premises  in  question,  dated  Mar.  8,  1813, 
reciting  a  lease  of  July  30, 1810,  for  ten  years. 
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The  premises  are  let  for  fourteen  years  after 
the  expiration  of  the  former  lease.  When  Oak- 
ley took  the  mortgage  he  knew  the  premises 
were  leased  to  the  defendant,  and  that  the  lease 
had  ten  or  twelve  years  to  run.  The  mortgage 
WHS  given  in  Oct.,  1816,  and  was  taken  subject 
to  the  lease. 

The  lessor,  some  years  before  the  trial,  sent 
an  agent  to  the  defendant,  and  offered  $5,000 
for  the  lease.  The  defendant  asked  $7,000. 

The  auctioneer  who  sold  the  premises  at  the 
mortgage  sale,  sold  subject  to  a  lease  of  four- 
teen years,  of  which  he  gave  notice  at  the  sale. 
The  premises  were  worth  three  times  what  they 
sold  for,  had  there  been  no  lease. 

By  the  will  of  Mary  Clarke,  Thomas  B. 
Clarke  took  an  estate  for  life  in  the  rents  and 
profits  of  the  premises.  By  the  power  of  at- 
torney of  Jan.  15,  1805,  Thomas  B.  Clarke  was 
authorized  to  lease  for  twenty-one  years;  this 
power  was  signed  by  all  the  trustees.  The 
power  of  1808  purported  to  authorize  Thomas 
B.  Clarke  to  lease  for  twenty-one  years,  or  for 
his  life;  this  power  was  executed  by  two  only 
of  the  three  trustees,  and  was,  therefore,  invalid 
and  conferred  no  authority.  The  leases  were 
given  under  this  power.  Elizabeth  Maunsell 
never  joined,  by  her  attorney,  in  any  of  the 
leases.  If  two  only  of  the  trustees  could  not 
lease,  these  leases  conveyed  no  estate  to  the 
lessee. 

Trustees  have  all  equal  power,  interest  and 
authority;  they  cannot  act  separately,  but  must 
all  join  both  in  convevances  and  receipts.  (1 
.Cruise,  Dig.,  533,  tit.  12,  ch.  4,  sec.  36.) 

At  common  law,  if  a  man  authorize  his  ex- 
ecutors to  sell  his  lands,  and  one  of  them  dies 
before  the  sale,  the  others  may  sell;  but  if  they 
had  been  named  A,  B  and  C,  then  the  surviv- 
ors could  not  sell,  because  the  words  of  the 
554*]  testator  *could  not  be  satisfied.  (Co. 
Litt.,  113  a,  sec.  169.)  Hargrave,  in  his  note 
on  this  passage  (note  146),  says:  When  a  naked 
power  is  vested  in  two  or  more,  nominative, 
without  any  reference  to  an  office  liable  to  sur- 
vivorship, as  an  executorship  is,  it,  without 
-doubt,  would  be  a  contradiction  of  the  general 
rule,  to  allow  the  power  to  survive.  (See  Cro. 
Car.,  382;  Cro.  Eliz.,  26;  1  Cai.,  16.) 

In  this  case,  there  is  no  question  that  the 
trust  would  have  survived  in  case  of  the  death 
of  one  of  the  trustees.  (14  Johns..  553.)  This 
was  not  a  naked  power,  but  coupled  with  as 
interest,  and  the  devise  to  them  is  expressly  an 
joint  tenants,  between  whom  the  right  of  sur- 
vivorship exists;  but  the  difficulty  here  is,  that 
all  the  trustees  did  not  join,  all  being  living. 

In  Green  v.  Miller,  6  Johns.,  39,  this  court 
decided,  that  in  matters  of  private,  concern, 
where  power  is  delegated  to  a  number,  all 
must  join. 

In  Franklin  v.  Ongood,  14  Johns.,  553,  a  dis- 
tinction is  taken  between  a  naked  power  and 
one  coupled  with  an  interest.  In  the  former 
-case,  the  co-operation  of  all  is  necessary;  in  the 
latter,  in  the  event  of  the  death  of  one,  the 
power  to  execute  the  trust  survives;  but  I  find 
no  authority  to  support  a  conveyance  made  by 
a  part  of  the  trustees  during  their  joint  lives, 
unless  provision  is  made  that  a  majority  may 
act.  In  3  T.  R.,  595,  Ld.  Kenyon  lays  down 
the  rule,  without  exception,  to  be,  that  trustees 
in  settlements  must  all  join  in  every  act,  in 
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order  that  each  »nay  protect  the  interest  he  was 
to  guard. 

Even  if  the  fact  be,  that  at  the  time  of  the 
trial,  Mrs.  Maunsell  was  dead,-  that  will  not. 
make  the  lease  valid.  It  was  not  valid  when 
executed;  and  Apr.  1, 1814,  at  which  time  Mrs. 
Maunsell  was  living,  the  trustees  were,  by  their 
own  consent,  discharged  from  all  authority  in 
relation  to  their  trust.  The  validity  of  the  lease, 
therefore,  must  be  tested  by  the  powers  of  the 
trustees  when  they  ceased  to  act.  At  the  death 
of  Mrs.  Maunsell,  there  was  no  power  in  her, 
to  survive  to  her  co-trustees;  and  it  *is  [*555 
only  upon  the  principle  of  survivorship  that 
the  lease  is  supposed  to  be  made  effectual  by 
her  death. 

Subsequent  to  the  execution  of  the  leases. an 
application  was  made  to  the  Legislature,  and 
the  trustees  were,  by  their  own  consent,  and  the 
consent  of  Thomas  B.  Clarke  and  Clement,  C. 
Moore,  discharged  from  their  trust;  and  such 
proceedings  were  had,  that  Thomas  B.  Clarke 
was  authorized  to  execute  the  mortgage  under 
which  the  lessor  of  the  plaintiff  claims,  so  far 
as  the  Legislature  could  confer  such  authority. 
If  any  rights  are  interfered  with  by  the  Acts 
of  the  Legislature,  they  are  the  rights  of  the 
children  or  Thomas  B.  Clarke,  which  are  not 
now  before  us. 

It  is  no  objection  to  the  plaintiff's  right  of 
recovery,  that  the  lessor  knew  of  the  existence 
of  the  lease  to  the  defendant;  because  if  he 
knew  of  its  existence,  he  also  knew  that  it  was 
not  the  act  of  all  the  trustees  and,  of  course, 
conveyed  nothing. 

If  the  defendant  has  any  equitable  claims, 
this  is  not  the  proper  place  to  enforce  them. 

In  my  opinion,  the  plaintiff  is  entitled  to  re- 
cover; and  such  is  the  opinion  of  the  court. 

The  reasons  now  assigned  to  this  court  by 
the  Chief  Justice  were  substantially  as  above. 

Mr.  T.  A.  Emmet,  for  the  plaintiff  in  error.  It 
will  not  be  denied  that  a  plaintiff  in  ejectment, 
if  he  recovers  at  all,  must  recover  upon  the 
strength  of  his  own  title;  and  where  several 
matters  are  necessary  in  order  to  establish  a 
complete  title,  he  must  prove  all  those  requi- 
sites. The  plaintiff  below  did  not  produce  suffi- 
cient evidence  of  title.  The  exemplification  of 
the  proceedings  to  foreclose  was  no  evidence 
of  title,  nor  of  the  matters  averred  in  those 
proceedings,  against  the  defendant  below,  who 
was  not  a  party  to  the  chancery  suit.  The  orig- 
inal mortgage  should  have  been  produced. and 
proved  to  have  been  recorded;  or  that  it  was 
tiled  before  the  execution  of  the  deed  by  the 
master. 

*These  various  defects  are  not  no-  [*556 
ticed  at  all  by  the  opinion  of  the  Supreme 
Court.  "It  is  a  general,  if  not  universal  prin- 
ciple, that  a  suit  between  two  persons  shall  not 
bind,  or  affect  a  third  person,  who  could  not 
be  admitted  to  make  a  defense,  to  examine  wit- 
nesses, or  appeal  from  the  judgment."  (14 
Johns.,  81.)  Sinclair  had  an  interest,  and  should 
have  been  made  a  party,  in  order  to  affect  him. 
Nothing  was  proved  in  the  chancery  suit.  The 
whole  proceeded  amicably.  Neither  the  bill 
nor  the  decree,  nor  the  conveyance  of  the  mas- 
ter, is  evidence  that  there  ever  was  a  mortgage. 
No  doubt  the  mortgage,  if  produced,  would 
have  been  seen  to  have  contained  a  clause  sav- 
ing to  us  our  rights.  In  ejectment  founded  on 
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a  sheriff's  deed,  the  judgment,  execution  and 
deed,  must  all  be  produced.  Jackson  v.  Has- 
brouck,  12  Johns.,  218;  liowen  v.  Bell,  20  Id., 
888.  The  analogy  is  between  the  judgment 
and  the  mortgage.  The  lien  is  the  orisrin  of  the 
title.  It  is  no  answer  to  say  that  we  might  have 
produced  the  mortgage  on  our  part.  Such  an 
answer  is  unavailable  even  as  to  a  judgment, 
which  must  always  be  recorded.  Here  the 
mortgage  was  neither  registered,  nor  deposited 
in  court.  It  is  not  necessary  in  a  bill  of  fore- 
closure, to  set  out  the  mortgage  at  length,  with 
all  its  qualifications.  At  best,  this  exemplifica- 
tion of  the  enrolled  decree  was  but  secondary 
evidence,  inadmissible  till  the  mortgage  should 
have  been  proved  lost. 

Again;  the  enrolled  decree  sets  out  a  mort- 
gage by  Hamilton  as  trustee  and  Clarke  as 
devisee,  and  contains  no  proof  of  any  appoint- 
ment of  Hamilton  as  trustee;  nor  was  any  such 
proof  given  by  the  plaintiff  below;  nor  any 
proof  that  Hamilton  had  authority  to  mortgage. 
Clarke  had  no  such  authority  as  devisee;  nor 
was  the  mortgage  executed  pursuant  to  any 
Act  of  the  Legislature,  or  order  of  the  Chancel- 
lor. Now  is  the  first  time  when  Sinclair  could 
raise  this  question.  It  was  for  the  interest  of 
all  who  were  parties  in  chancery,  to  let  every 
defect  pass  sub  silentio.  The  order  of  the  Chan- 
cellor on  which  the  mortgage  professes  to  be 
made,  does  not  embrace  the  premises  in  ques- 
tion. A  previous  order  authorized  their  being 
557*]  mortgaged,  *it  is  true;  but  this  order 
was  on  the  petition  of  Clarke  for  power  to  sell 
lands  other  than  those  in  question,  and  should 
be  restricted  acccording  to  the  petition.  But 
the  power  given  by  this  order  of  the  Chancellor, 
if  it  extended  to  the  premises  in  question,  has 
not  been  pursued.  The  mortgages  were  to  be 
for  securing  sums  of  money  to  be  advanced, 
and  he  might  couple  with  this  a  security  for 
debts  already  due.  The  mortgage  in  question 
was  to  secure  a  debt  incurred  for  wearing  ap- 
parel. The  new  loan  was  a  condition  precedent 
to  the  power  of  mortgaging.  .The  application 
of  the  money  was  to  be  under  the  direction  of 
the  court;  so  that  Clarke  could  not,  of  his  own 
will,  pay  what  debts  he  pleased.  The  debts 
were  to  be  proved  before  the  master,  and  this 
should  be  done  before  the  mortgage  could  be 
given.  This  was  also  a  condition  precedent. 
Neither  condition  being  executed,  the  mort- 
gage was  void  for  this  reason.  Clarke  must  be 
taken,  then,  to  have  mortgaged  as  a  mere  de- 
visee. (6  Rep.,  17,  18.) 

But  the  Acts  of  the  Legislature,  and  the  or- 
ders of  chancery  under  them,  were  unconstitu- 
tional and  void.  The  Supreme  Court  say  there 
were  no  rights  to  be  interfered  with  by  these 
statutes,  except  those  of  Clarke's  children.  But 
if  they  were  void  as  affecting  the  interests  of 
the  children,  we,  as  tenant  in  possession,  may 
object  that  all  is  void.  This  is  not  a  question 
of  voidable  laws,  or  voidable  Acts.  It  might 
as  well  be  said  that  we  could  not  object  the  in- 
validity of  a  fine,  under  which  the  plaintiff 
claimed  title.  A  defendant  in  possession  may 
take  every  objection  which  affects  the  title  of 
the  lessor  under  any  conveyance,  whether  by 
statute,  record  or  deed.  If  the  statutes  did  not 
affect  the  children,  they  did  not  affect  Sinclair. 
They  are  void  as  to  him  under  the  Constitution 
of  the  U.  S.  and,  indeed,  independent  of  that. 
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2  Bl.  Com.,  845;  5  Cruise  Dig.,  Private  Act, 
tit.  83,  sees.  28-83;  Catlin  v.  Jackson,  8  Johns., 
520. 

Suppose  the  first  Act  discharging  the  trustees, 
to  have  its  full  effect:  it  changed  the  real  estate 
into  funds;  but  did  not  break  in  upon  the  prin 
cipal  of  Clarke's  children.  *He  next  [*558 
comes  to  convert  it  to  the  payment  of  his  own 
debts.  There  was  no  equivalent  for  this,  ex- 
cept that  his  children  were  to  be  maintained 
and  educated;  that  is  to  say,  he  was  to  perform 
a  parent's  duty.  The  living  out  of  his  child- 
ren's income  was  the  whole  equity  of  these 
laws.  The  Acts  are  thus  void  in  "respect  to 
the  children,  because  they  interfere  with  pri- 
vate rights.  Such  Acts  could  pass  no  right  to 
anybody. 

As  to  Sinclair,  the  Acts  were  void,  not  only 
on  the  general  principles  stated,  but  under  the 
Constitution  of  the  United  States.  If  the  acts 
authorized  a  mortgage,  they  operated,  like  the 
decree  of  the  Court  of  Chancery,  on  the  re- 
mainder only.  So  far  as  the  estate  of  Sinclair 
was  in  question,  they  were  never  brought  un- 
der the  view  of  the  Legislature.  •  This  was 
Clarke's  own  idea.  Notice  was  given  to  the 
mortgagees,  and  they  took  subject  to  the  lease. 
This  was  a  confirmation  of  his  previous  acts. 

Clarke  was  clearly  estopped,  in  every  view, 
to  question  the  lease  to  Sinclair.  This  estoppel 
operated  upon  the  mortgage,  and  all  claiming- 
under  it.  An  estoppel  runs  with  the  land  ;  and 
running  with  the  land,  it  constitutes  a  title,  ac- 
cording to  the  2d  resolution  in  Tremvan  v.  Law- 
rence, 1  Salk.,  276.  The  estoppel  thus  running 
upon  Mapes  and  Oakley,  the  mortgagees,  it  ran 
upon  the  same  principle  through  the  chancery 
suit,  and  passed  to  Field,  the  purchaser  from 
the  master.  He  purchased  with  notice  of  and 
subject  to  the  lease,  and  at  a  reduced  price,  be- 
cause of  the  preceding  term.  Thus,  even  if  the 
lease  was  defective  in  some  of  its  formalities, 
he  can  have  no  legal  right  to  deny  its  validity. 
The  estoppel  was  proclaimed  at  the  auction. 
As  against  him,  it  should  be  intended  that  there 
was  a  good  and  valid  delegation  of  authority 
from  the  trustees,  to  excuse  the  lease  to  the  de- 
fendant below. 

But  the  lease  to  Sinclair,  the  defendant  be- 
low, is  a  valid  lease,  prior  in  date  and  execu- 
tion to  the  mortgage,  and  cannot  be  affected, 
by  the  foreclosure,  if  the  mortgage  had  been 
proved. 

The  first  lease  expired  May,  1,  1820.  The 
demise  is  laid  May  2,  in  that  year  ;  so  that  the 
*first  is  not  in  question  except  by  way  [*55O 
of  illustration.  Sinclair  is  estopped  to  deny 
its  "existence,  on  account  of  the  recital  in  hi& 
last  lease. 

As  to  the  two  powers  of  attorney  from  the 
trustees  under  the  will,  they  must  etand  to- 
gether, and  were  not  revocations  of  each  other. 
Mrs.  Maunsell  not  joining  in  the  last,  it  cer- 
tainly could  not  affect  the  first,  under  which, 
therefore,  Clarke  had  power  to  act,  and  give  ;t 
valid  and  binding  lease.  He  had  a  legal  and 
equitable  interest,  or,  rather,  an  equitable  in- 
terest, with  a  legal  right  to  make  leases.  I 
am  content  to  take  it,  that  the  interest  was 
good  only  during  his  life.  He  was  alive  at 
the  time  of  the  trial,  and  there  is  no  need  of 
looking  to  or  at  all  considering  the  rights  of 
those  in  remainder.  Their  rights  are  to  be  de- 
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cided  when  the  proper  contingency  shall  have 
happened. 

If  the  powers  did  not  authorize  the  lease, 
then,  it  is  contended  that  Clarke  had  power  to 
lease  two  jure.  But  let  us  look  at  the  power 
from  the  trustees.  The  interest  given  by  the 
will  is  agreed  to  be  a  trust,  and  the  power  to 
make  leases  is  delegated  as  an  incident  to  the 
trust.  The  devisees  of  the  legal  interest  were 
joint  tenants  in  trust,  and  their  right  to  make 
leases  depends  on  the  incidental  powers  of  such 
joint  tenants  and  trustees.  As  joint  tenants, 
they  might  clearly  lease,  either  severally  or 
jointly,  in  prmenti  orfuluro.  (Bac.  Abr.,. Joint 
Tenants, &c.,H, pi.  1.)  I  agree  that,  as  between 
the  joint  tenants,  where  a  part  only  demise, 
this  can  operate  only  on  a  moiety  ;  but  it  can 
be  avoided  only  by  the  one  on  whose  estate 
it  trenches.  This  is,  therefore,  a  question  only 
between  the  joint  tenants  themselves.  They 
are  seised  per  my  et  per  tout.  The  question  can- 
not arise  here,  because  they  have  all  joined  in 
the  power  to  lease  :  and  if  they  have  not,  none 
can  take  advantage  of  it, but  the  cestui  que  trust, 
or  some  one  claiming  under  him.  The  author- 
ity of  the  joint  tenants  to  lease,  is  not  a  power, 
but  an  authority  incident  to  the  estate.  Could 
they  not  make  a  bailiff  to  distrain  for  rent  ? 
How  is  this  with  the  trustees  of  large  estates  ? 
560*]  *They  cannot,  in  the  nature  of  busi- 
ness, do  everything  personally.  If  there  be  any 
fault,  it  is  in  Clarke,  not  the  trustees ;  and 
equity  would  undoubtedly  compel  him  to  make 
good  any  defect  in  these  leases.  Sinclair  was 
in  possession  under  a  lease  for  which  he  gave 
a  full  consideration,  having  an  equitable  right 
at  least.  Who  can  dispute  it  ?  Not  the  trustees. 
They  have  given  the  power,  and  have  not  at- 
tempted to  avoid  it.  Mrs.  Maunsell  has  made 
no  attempt  to  avoid  the  lease,  and  no  stranger 
can  do  it.  The  children  may,  when  they  come 
to  their  estate  in  remainder  ;  but  during  the 
life  of  Clarke,  no  one  can.  The  lease  is  not 
void.  At  most,  it  is  only  avoidable.  If  it  de- 
pends on  the  last  power,  no  one  could  avoid 
but  Mrs.  Maunsell,  who  did  not  execute  it;  and 
she  dying,  the  whole  power  and  interest  sur- 
vived to  the  other  two  trustees.  It  followed 
that  they  were  bound  by  their  act. 

Though  the  lease  was  in  fuluro,  it  substan- 
tially agrees  with  the  order  of  the  Chancellor, 
and  is,  therefore,  good  as  depending  upon  that. 
There  were  several  years  of  the  original  lease 
yet  to  run,  when  the  second  was  executed  for 
14  years.  The  order  allowed  Clarke  to  lease 
for  a  term  not  exceeding  21  years.  Any  for- 
mal defect  in  the  lease  would  be  amended  by 
chancery.  If  the  time  allowed  had  been  ex- 
ceeded, the  lease  is  good  pro  tanto.  Either  a 
legal  or  equitable  estate  in  the  tenant  will  pro- 
tect him  in  his  possession.  But  it  is  enough 
that,  during  Mrs.  Maunsell's  life,  no  one  sought 
to  impeach  the  lease.  The  only  operation  of 
the  decretal  orders,  if  they  had  any,  was  on  the 
remainder  of  the  children.  During  Clarke's 
life,  he  had  authority  independent  of  any  or- 
der or  decree  of  chancery.  It  cannot  possibly 
have  any  effect  on  the  lease  while  he  is  alive. 

But  grant  that  the  lease  was  void,  both  as  an 
execution  of  the  power  and  under  the  order  of 
chancery  :  at  any  rate,  Clarke  was  personally 
bound,  admitting  the  total  want  of  authority. 
This  was  held  in  WJiite  v.  Skinner,  13  Johns., 
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307, following  the  principle  of  Dunenbury  v, El- 
lis, 3  Johns.  Cas.,  70.  He  had  the  beneficial 
interest  *in  the  rents  of  the  lease.  Hav-  [*56 1 
ing  such  interest  he  binds  himself  for  life. 
Having  no  authority,  the  lease  inures  by  way 
of  a  direct  demise  from  himself,  in  his  own 
right.  (Co.  Litt.,  52  a.)  He  not  only  leases, 
but  sells  the  rents  to  Sinclair,  and  covenants 
that  he  shall  enjoy  them,  and  releases  him 
from  them.  This  was  for  a  valuable  consid- 
eration. Then  the  statute  was  passed  discharg- 
ing the  trustees  and  transferring  their  power 
to  Clarke  ;  or,  in  other  words,  the  legal  estate 
is  vested  in  him.  After  this  Act  passed,  who 
could  interfere  with  Sinclair's  possession?  Not 
the  old  trustees,  for  they  were  discharged  ;  not 
Clarke,  for  he  was  bound.  There  was  then  no 
one  who  could  interfere.  Sinclair  was,  there- 
fore, in  for  the  life  of  Clark,  without  power  in 
the  law  to  question  his  right.  Clarke  was  com- 
pletely estopped  to  question  this  right.  He  is 
estopped  by  the  recital  in  the  last  to  deny  the 

existence  of  the  first  lease.  Jewell  v. , 

1  Roll.,  408  ;  1  Roll.  Abr.,  872,  tit.  Estoppel, 
P  ;  Shelly  v.  Wright,  Willes,  9  ;  Co.  Litt.,  352 
a.  A  mortgage  from  Clarke,  independent  of 
the  statutes,  could,  therefore,  never  have  dis- 
possessed Sinclair.  His  rights  were  complete 
when  the  statute  passed  ;  and  we  have  seen 
that  it  must,  therefore,  have  been  inoperative 
as  to  him. 

Mr.  T.  J.  Oakley,  for  the  defendant  in  error. 
It  is  agreed  that  the  defendant  below  could  not 
protect  his  possession  under  his  first  lease,  be- 
cause it  had  expired  before  the  demise  laid  in 
the  declaration.  Another  reason  is,  that  it  was 
not  proved,  except  by  the  recital  in  the  second 
lease,  which  could  not  affect  the  plaintiff  below. 

But  both  leases  were  absolutely  void  at  law. 
If  there  be  equitable  rights,  it  is  not  for  me  to 
inform  the  court  that  the  remedy  to  enforce 
them  is  in  another  place.  Why,  at  this  day, 
gentlemen  should  urge  them  in  a  court  of  law, 
is  to  me  inscrutable.  If  the  object  be  to  reach 
the  feelings  of  members,  it  is  certainly  worse 
than  useless. 

The  leases  were  both  executed  under  the 
power  of  1808.  This  was  executed  by  only 
two  of  the  trustees  to  Clarke,  who  gives  the 
leases,  as  attorney,  to  them;  and  as  *to  [*5G2 
the  last,  in  a  few  days  after,  he  releases  the 
rents.  The  order  in  chancery,  mentioned  at 
the  end  of  this  lease,  confers  no  power  to  re- 
lease rents,  but  is  opposed  to  such  a  power. 
Both  powers  were  void.  The  power  or  trust 
created  by  the  will  was  not  a  power  to  lease, 
but  only  to  receive  the  rents,  &c.,  on  such 
leases  as  existed.  It  passed  a  trust  to  the  dev- 
isees. •  A  trust  to  give  new  leases  is  not  men- 
tioned. The  distinction  between  a  trust  and 
power  does  not  exist  under  a  will.  Both  are 
authorities  to  control  the  estate  in  a  particular 
manner,  and  nothing  more.  No  power  follows, 
either  in  law  or  equity,  to  dispose  of  estates 
willed  to  trustees,  unless  it  be  expressly  con- 
ferred. The  devise  is  limited.  The  power  is 
limited.  If  this  were  not  so,  it  might  be  proper 
for  the  opposite  counsel  to  say  that  the  right 
of  leasing  is  incidental  to  the  trust.  There  is 
then  no  such  thing  in  the  case  as  an  incidental 
power  of  leasing.  Whether  the  authority  giv- 
en by  the  will  be  called  a  power  or  trust,  it 
must  be  strictly  executed. 
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But  if  the  trustees  had  power  to  lease,  that 
could  not  be  delegated  to  or  exercised  by  an 
attorney.  It  is  perfectly  well  settled  that  a 
power  given  to  trustees  or  executors  cannot 
be  executed  by  attorney.  (Sugd.  Pow.,  1st 
Am.  from  3d  Lond.  ed.,  p.  175,  and  cases 
cited.)  The  distinction  is  between  what  involves 
a  discretion  and  a  power  to  do  a  certain  spe- 
cific act.  In  the  former  case,  the  trustee  must 
act  in  person  ;  in  the  latter,  he  may  delegate. 
Id.,  Combes  case,  9  Co..  75  b.  Combe*  case  is 
the  very  one  before  this  court.  Berger  v.  Duff, 
4  Johns.  Oh.,  368,  369.  and  the  cases  there 
cited,  are  also  in  point ;  and  Ueyer  v.  Deaves,  2 
Johns.  Ch.,  154.  of  a  master's  sale,  is  the  same 
in  principle.  Where  a  simple  act  of  consent 
is  required  to  the  execution  of  a  power,  the 
donee  cannot  delegate  his  right  of  consent  to 
another.  Sudg.  Pow.,  265  ;  Hawkins  v.  Kemp, 
3  East,  410.  in  this  case  the  trust  was  caution- 
ary against  the  acts  of  Clarke,  and  yet  the 
power  is  sought  to  be  conferred  upon  him. 
The  case  mentioned  on  the  other  side,  of  a 
•5H3*]  right  to  receive  rents,  or  power  to  *dis- 
train,  is  specific,  and  may  be  delegated  to  an 
attorney  or  bailiff.  But  the  power  in  this  case 
•defeats  the  views  of  the  devisor  entirely.  The 
power  of  leasing  is  general.  There  is  no  lim- 
itation upon  it.  The  power  is,  in  its  nature,  dis- 
cretionary and,  therefore,  cannot  be  delegated. 

But  if  "the  authority  of  the  trustees  was,  in 
its  nature,  transferable,  the  power  of  1808  was 
void  in  law,  for  it  did  not  amount  to  a  delega- 
tion. A  power  must  be  executed  by  all  the 
trustees  alive  at  the  time.  If  a  naked  power, 
it  is  gone  on  the  death  of  any  one  of  the  joint 
•donees.  But  where  it  is  coupled  with  an  inter- 
est or  attached  to  the  estate  is  survives.  (1  Cai., 
16  ;  Harg.  Note,  146  to  Co.  Litt.,  113  a.)  This 
is  a  power  coupled  with  an  interest.  But  in 
neither  case  was  it  ever  holden ,  that  a  part 
only  of  the  donees  might  execute  the  power 
given  to  the  whole.  In  whatever  act  trustees 
•ao,  they  must  all  join,  if  alive.  1  Cruise  Dig., 
tit.  12,  Trust,  ch.  4,  sec.  36,  2d  Am.  from  2d 
Lond.  ed. ;  Franklin  v.  Oxgood,  14  Johns.,  527, 
553.  563  ;  Green  v.  Miller,  6  Johns.,  39  ;  King 
v.  Beeston,  3  T.  R,  595,  per  Ld.  Kenyon.  Ch. 
J..  Co.  Litt.,  113  a;  Sugd.  Pow.,  162,  163  and 
167,  note  1  to  1st  Am.  from  3d  Lond.  ed.,  Id., 
263,  264 :  Vin.  Abr.,  Trust,  F.  a,  pi.  3 ;  Roth- 
welv.  Hu**ty,  2  Cas.  Ch.,  292.  If  void,  the 
lease  could  not  be  confirmed. 

Again  ;  this  lease  was  made  to  commence  in 
Juturo.  Such  a  lease  cannot  be  given  under  a 
general  power  to  give  leases  for  a  certain  uum 
of  years,  but  such  a  power  should  be  specially 
delegated.  This  lias  been  again  and  again  ex 
pressly  held,  as  may  be  seen  by  a  variety  of 
ca*es  cited  in  Sugd.  Pow..  583  ed.  before  cited, 
Id.,  585,  586,  594.  and  this  especially,  where 
there  was  no  lease  in  ettse  at;  the  time  of  execut- 
ing the  power. 

Again  ;  take  both  leases  together,  and  they 
exceed  the  term  for  which  the  powers  author- 
ized a  lea*e.  Thus,  the  lease  is  absolutely  void 
at  law.  This  lias  been  often  held.  (Sugd. 
Pow.,  550,  ed.  before  cited.)  The  very  point 
was  adjudged  in  R>K  v.  Pi-ideaux,  10  East,  158. 
I  need  not  surely  repeat,  that  its  being  good 
pro  tanto  in  equity,  would  be  no  answer  here. 
5O4*J  *The  h-a^e  cannot  be  made  good  by 
the  supposed  death  of  Mrs.  Maunsell  before 
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the  trial.  There  was  no  evidence  of  her  death 
before  that  time,  and  surely  the  court  will  not 
infer  her  death  ;  and  that,  too,  before  the  mort- 
gages under  which  the  plaintiff  below  claimed 
were  executed  ;  for  this  would  be  necessary, 
to  give  validity  to  the  leases,  if  her  death  could 
have  that  effect.  But  it  could  have  no  such 
effect.  Before  her  death,  the  power  of  all  the 
trustees  became  extinct  by  their  own  act  and 
the  Acts  of  the  Legislature. 

Neither  of  the  leases  can  be  upheld  by  the 
power  of  1805.  They  do  not  purport  to  be  exe- 
cuted in  virtue  of  that  power  :  and  if  other- 
wise, the  execution  of  the  power  is  void,  as  be- 
ing in  the  names  of  only  two  of  the  trustees. 
The  lease  of  1813  is  subject  to  the  same  objec- 
tion under  this  power,  as  under  that  of  1808  ; 
being  to  commence  in  futuro,  and  exceeding 
the  term  of  21  years. 

Nor  can  it  be  maintained  that  this  lease  of 
1813  is  within  the  chancery  order  of  1813.  That 
decree  authorizes  all  the  trustees,  and  the  sur- 
vivors and  last  survivor,  to  lease  for  a  time  not 
exceeding  21  years.  They  must  all  have  joined 
therefore,  and  the  lease  could  not,  in  any  event, 
be  executed  by  attorney.  A  master  in  chancery 
might  as  well  sell  by  attorney.  The  leasing 
was  as  much  a  matter  of  special  confidence  in 
the  trustees  personally,  as  the  sale  would  be  in 
the  master.  The  lease  was  not,  in  fact,  nor  does 
it  purport  to  have  been  given  under  that  decree. 
But  if  it  was  intended  to  follow  the  decree,  it 
is  void  as  not  doing  so.  The  authority  of  the 
decree  is  no  more  pursued  than  the  powers, 
both  leases  being  for  more  than  21  years,  the 
rent  not  being  reserved  in  the  terms  of  the  de- 
cree (Sugd.  Pow.,  613,  625,  ed.  before  cited) ; 
and  the  last  being  a  fraud  on  the  decree  as  com- 
mencing in  futuro. 

There  has  been  no  act  confirming  the  lease  ; 
and  if  otherwise,  being  void,  it  was  incapable 
of  confirmation  at  law.  The  evidence  of  tak- 
ing the  mortgage  and  buying  at  the  master's 
sale,  was  by  parol,  and  inadmissible  to  contra- 
dict the  documental  evidence.  If  the  circum- 
stances create  any  *right  in  Sinclair,  [*5O5 
it  is  in  equity  merely,  and  comes  within  the 
remarks  already  made.  (And  mde  2  Johns., 
226  :  3  Id.,  422.)  The  doctrine  of  estoppel  has 
no  application  whatever.  The  cases  cited  to 
this  point,  White  v.  Skinner,  13  Johns.,  307; 
Dunenberry  v.  Elti*.  3  Johns.  Cas.,  70,  and  Ap- 
pleton  v.  Binks,  5  East,  148,  on  the  principle  of 
which  last  the  former  cases  go,  merely  hold, 
that  where  one  professedly,  but  without  pow- 
ers, promises  or  covenants  as  attorney,  he  shall 
be  personally  bound  to  fulfil.  In  the  principal 
case,  there  is  in  truth  a  power  of  attorney  tech- 
nically drawn,  and  good  in  point  of  form.  The 
lease  is  executed  under  it  in  the  name  of  the 
principals,  not  in  that  of  the  attorney.  The 
cases  do  not  decide  that  a  deed  executed  *by  an 
attorney  shall  operate  on  his  interest  in  the  es- 
tate, whether  present  or  future.  They  rather 
turn  on  the  form  in  which  the  instrument  is 
executed.  But  if  otherwise,  Clarke  acquired 
no  subsequent  interest.  An  estoppel  may  oper- 
ate either  on  the  estate  or  the  person.  The 
Acts  of  the  Legislature  merely  gave  Clarke 
power  to  execute  the  trusts  of  the  will.  Where 
was  the  fee  of  the  estate  during  the  interval 
between  the  passing  of  the  Acts  and  the  exe- 
cution of  the  mortgage  ?  It  was  in  the  old 
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trustees,  without  any  power  to  dispose  of  it. 
Clarke  was  finally  authorized  by  the  second 
Act  to  do  what  the  old  trustees  might  do  when 
in  power  ;  but  that  was  only  to  execute  the 
trusts  of  the  will.  In  Jackson  v.  Mills,  13  Johns. , 
463,  464,  it  was  held  that  the  execution  of  a 
trust  by  a  trustee. will  not  operate  as  an  estop- 
pel against  any  title  he  may  thereafter  acquire. 
For  a  conveyance  to  operate  as  an  estoppel  on 
a  former,  it  is  necessary  that  it  should  be  in 
the  same  right  with  the  former  one.  Here, 
•Clarke,  giving  the  mortgage,  does  not  come  in 
the  same  character  as  when  he  gave  the  leases. 
The  first  was  a  void  execution  under  a  power; 
the  second  a  valid  mortgage  under  a  power 
.given  by  the  Legislature  and  the  order  of  the 
Chancellor.  There  is  no  privity  of  estate  be- 
tween Clarke  and  the  mortgagees.  They  claim 
directly  under  the  will.  Suppose  Clarke  had 
first  conveyed  as  the  guardian  of  infants  ;  it 
might  operate  on  his  estate,  but  it  would  not 
5(56*]  operate  on  the  estate  of  another,  *who 
should  authorize  him  to  convey.  So ,  if  the 
Legislature  have  made  Clarke  attorney  to  give 
this  mortgage.  To  estop,  a  conveyance  must 
be  by  one  claiming  under  and  in  right  of  iden- 
tically the  same  power  and  the  same  estate  as 
he  first  conveyed. 

The  lessor  of  the  plaintiff  below  acquired  a 
good  title  under  the  master's  deed,  at  least  dur- 
ing the  life  of  Clarke.  The  Acts  of  the  Legis- 
lature are  valid  and  binding  on  all  interested 
in  the  premises  in  question  under  the  will.  If 
the  children  of  Clarke  are  not  bound,  they 
alone  can  question  the  mortgage.  By  these  stat- 
utes, and  the  several  orders  in  chancery,  the 
old  trustees  were  removed,  and  Clarke  had 
power  to  execute  the  mortgage,  and  especially 
to  transfer  a  valid  estate  during  his  life.  The 
mortgage  was  executed  pursuant  to  the  stat- 
utes and  orders  of  the  Chancellor. 

It  is  said,  on  the  other  side,  that  the  laws  are 
void  as  to  everybody,  because  they  affect  the 
rights  of  the  children  or  those  of  Sinclair.  We 
deny  that  they  are  void  in  any  respect,  even  as 
to  the  children.  We  deny  this,  first,  upon  au- 
thority. (2"B1.  Com.,  345,  346  ;  5  Cruise  Dig., 
tit.  33,  Private  Act,  sees.  28,  33.)  These  books 
prove  that  the  rights  of  infants,  as  well  as  those 
in  remainder  or  reversion,  may  be  bound  even 
without  their  consent.  By  our  own  Act  Con- 
-cerning  Infants,  sess.  37,  ch.  108,  the  Chancel- 
lor is  authorized  to  direct  the  sale  of  infant's 
estates  for  their  maintenance  or  education.  This 
is  constantly  done  on  a  summary  application  ; 
nor  has  there  been  an  attempt  to  question  the 
right.  An  Act  of  our  Legislature  is  equal  in 
power  to  one  of  Parliament,  except  where  they 
are  restrained  by  the  U.  S.  or  State  Constitu- 
tions, and  the  English  authorities  apply.  None 
but  strangers  can  question  the  validity  of  such 
an  Act.  Here,  the  trustees  and  C.  B.  Moore, 
the  ulterior  remainder-man,  were  parties  to  the 
first  Act.  Under  the  second,  the  remainder-man 
releases  all  his  interest  to  Clarke.  The  laws 
recite  the  will,  and  that  the  body  of  the  prop- 
erty devised  is  unproductive.  These  are  to  be 
taken  as  facts, especially  in  reference  to  Clarke's 
life  estate;  and  it  is  certainly  not  necessary  that 
567*]  *we  should  look  beyond  that.  So  far, 
everybody  in  interest  assented  to  the  statutes. 
Sinclair  had  no  vested  rights  that  could  be  af- 
fected. He  had  no  estate  at  all,  but  was  a  mere 
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stranger  to  the  estate  and,  therefore,  could  not 
object.  (5  Johns.,  47.)  If  he  had  any  estate, 
we  agree  that  all  must  be  void  in  respect  to  him. 
As  to  the  discharge  of  the  trustees,  the  Chan- 
cellor might  have  ordered  it,  without  any  stat- 
ute on  the  subject.  (2  Madd.  Ch.,  161.  162,  2d 
Am.  from  2d  Lond.  ed. ;  14  Johns.,  557.)  But 
as  they  had  assumed  the  trust,  they  thought 
proper,  out  of  more  abundant  caution,  to  pro- 
cure an  Act  of  the  Legislature.  The  interest 
of  the  children  was  contingent,  and  depending 
on  their  survivorship  of  Clarke,  who  is  not  dead. 
Even  if  all  were  in  hostility  to  the  will,  Sin- 
clair cannot  object,  for  he  comes  as  a  mere 
wrong-doer.  But  is  this  so  ?  Deeds  are  to  be 
given,  and  the  proceeds  to  be  disposed  of  in  a 
certain  manner,  in  which  provision  is  made  for 
the  children.  This  is  out  of  the  very  income 
which  was  given  by  the  will  to  Clarke,  a  thing 
which  they  had  no  right  to  exact,  and  the  bal- 
ance of  the  principal  was  to  be  finally  paid  over 
to  the  children.  Indeed,  the  Acts  are  a  simple 
removal  of  the  trustees,  and  giving  power  to 
convert  the  real  into  personal  estate,  by  the 
substitution  of  new  trusts.  We  have  seen  that 
our  general  Act  authorizes  the  Court  of  Chan- 
cery to  devest  the  titles  of  infants  in  a  similar 
manner.  The  court  would  be  cautious,  there- 
fore, not  to  question  such  a  power,  even  as  to 
the  infants.  To  overturn  it,  would  be  to  shake 
numerous  titles  ;  and  it  is  not  necessary  to  the 
decision  of  this  case.  The  Legislature  mififht 
pass  a  law  that  there  should  be  no  such  thing 
as  infancy.  Indeed,  there  is  little  doubt,  that  if 
necessary,  the  validity  of  these  laws,  even  as  to 
the  infants,  might  be  sustained,  both  upon  prin- 
ciple and  authority.  The  second  Act  left  Clarke 
the  only  person  in  interest,  beside  the  children. 
It  virtually  substitutes  the  C/iancellor  himself 
as  the  trustee.  It  did  what  is  done  every  day 
with  infant's  estates.  The  third  Act  gives  the 
power  to  mortgage,  and  apply  the  proceeds 
under  the  direction  of  the  Chancellor.  If  the 
proceeds  have  *been  misapplied,  this  [*568 
cannot  affect  the  title  of  the  purchaser. 

These  laws  do  not  impair  the  obligation  of 
contracts  within  the  sense  of  the  Constitution 
of  the  U.  S.  It  is  not  a  case  coming  within 
that  Constitution,  which  refers  to  the  discharge 
of  one  from  a  personal  obligation.  A  familiar 
illustration  is  the  Insolvent  Law  of  1811.  The 
statutes  could  not  discharge  Clarke  from  per- 
sonal liability  on  his  covenants  in  the  lease. 
The  question  here,  is  of  another  class  :  the 
power  of  a  statute  to  devest  estates. 

The  nature  of  the  debt  due  to  the  mortgagees 
was  no  objection.  The  second  order  extends, 
in  its  true  construction,  to  debts  already  exist- 
ing, or  those  to  arise  on  new  advances.  It  re- 
fers to  the  first  order  for  the  mode  in  which 
the  moneys  to  be  raised  were  to  be  appropri- 
ated, which  was  expressly  to  pay  debts,  present 
and  future.  There  was  no  substantial  differ- 
ence whether  the  mortgage  was  direct  to  a 
creditor  who  had  advanced  or  should  advance 
necessaries,  or  to  another  for  moneys  in  order 
to  pay  for  necessaries.  His  authority  to  mort- 
gage extended  to  all  that  he  was  previously  au- 
thorized to  sell,  which  included  the  premises 
in  question.  The  order,  and  not  the  petition 
recited,  fixes  the  extent  of  the  subject-matter. 
The  master  who  approved  of  the  mortgage 
shall  be  presumed  to  have  approved  of  the  debt. 
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Why  he  is  called  trustee  in  the  mortgage,  I 
know  not,  unless  it  was  on  account  of  his  hav- 
ing been  appointed  to  superintend  the  sale. 
His  being  called  trustee  cannot  vitiate,  nor 
would  the  omission  of  his  name  be  a  defect, 
unless  it  appear  that  he  was  a  trustee.  It  is 
enough  that  the  master  was  satisfied  the  debt 
was  a  fair  one ;  that  the  mortgage  cannot  be 
impeached  for  any  defect  in  the  proceedings 
of  the  Chancellor  or  his  master. 

The  plaintiff  below  exhibited  sufficient  evi- 
dence to  authorize  a  recovery.  The  enrolled 
decree  and  master's  deed  were,  prima  facie, 
sufficient  to  throw  on  the  defendant  below  the 
burden  of  showing  by  what  right  he  possessed 
the  premises,  without  the  production  of  the 
original  mortgage.  His  title  being  void,  he 
cannot  object  that  the  right  was  not  trans- 
ferred by  the  foreclosure  and  sale.  Grant  v. 
Dunne,  9  Johns.,  612.  The  court  below  held 
569*  J  *that  it  was  not  necessary  to  produce 
the  original  mortgage  ;  and  if  this  was  a  mis- 
take, the  only  consequence  would  be  a  venire 
de  now,  and  re-trial  of  the  cause.  It  is  the  con- 
stant practice  at  Nisi  Prius,  to  rely  on  the  en- 
rolled decree  alone.  The  decree  creates  a  lien 
on  the  land,  the  same  as  a  common  law  judg- 
ment ;  indeed,  a  clearer  lien,  for  it  is  specific 
and  definite.  The  gentleman  on  the  other  side 
mistakes  in  likening  the  mortgage  to  a  judg- 
ment. A  mortgage  may  be  questioned,  but 
Ibis  cannot  be  of  a  judgment  or  decree,  in  any 
collateral  way;  though  you  may,  in  either  case, 
show  the  title  of  the  debtor  to  have  been  de- 
vested  previous  to  the  judgment  or  mortgage. 
But  if  Clarke  had  a  right  to  make  the  mort- 
gage, no  man  can  deny,  in  a  collateral  suit, 
that  such  mortgage  existed.  The  object  of  the 
plaintiff  below  was  to  deduce  a  title  from  the 
will  of  Mrs.  Clarke.  For  this  purpose,  he 
proved  the  will,  the  statutes,  orders  of  the 
Chancellor  and  the  foreclosure.  True,  Sinclair 
was  not  a  party  ;  neither,  perhaps,  is  a  defend- 
ant, against  whom  there  is  an  ejectment  under 
a  judgment. 

But  the  objection  certainly  comes  with  an 
ill  grace  from  the  defendant  below,  after  he 
had  himself  proved  the  mortgage  at  the  close 
of  his  case,  and  shown  the  circumstances  un- 
der which  it  was  given.  Besides,  the  objec- 
tion in  the  court  below  did  not  embrace  the 
mortgage  to  Kennedy,  one  of  the  defendants 
in  the  enrolled  decree,  under  whose  mortgage 
we  also  have  a  right  to  claim .  That,  alone, 
would  give  us  a  complete  title. 

It  was  certainly  not  necessary  to  record  the 
power  of  sale.  Bergen  v.  Sennet,  1  Cai.  Cas., 
17.  18.  The  1  R.  L.,  374,  sees.  7,  490,  11,  de- 
clare the  effect  of  deeds  on  foreclosure.  The 
omission  to  file  the  mortgage  should  not  affect 
the  purchaser.  It  is  not  even  necessary,  in  this 
State,  that  the  report  of  the  master  as  to  the 
sale  should  be  confirmed  before  a  deed  is  ex- 
ecuted to  the  purchaser.  Monell  v.  Lawrence, 
12  Johns.,  521.  But  Sinclair  cannot  object 
any  irregularity,  for  another  reason.  He  has 
no  title,  and  is,  therefore,  to  be  esteemed  a 
total  stranger.  Grant  v.  Duane,  9  Johns.,  612. 
57O*1  But  we  again  *say  no  one  could  object. 
There  is  a  rule  of  the  court,  or  of  practice,  re- 
quiring the  mortgage  to  be  filed  ;  but  it  was  in 
the  custody  of  the  law  ;  and,  if  the  defendant 
below,  as  he  now  asserts,  had  wished  to  show 
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any  reservation,  or  qualification  on  its  face,  he 
might  have  obtained  it  from  the  master,  if  it 
was  not  in  truth  filed. 

Mr.  Emmet,  in  reply.  The  equitable  claim 
of  the  defendant  below  is  important  in  thia 
case,  in  arguing  upon  the  statutes.  An  Act 
which  destroys  such  a  right>  is  equally  void 
within  the  Constitution  of  the  U.  8.,  as  if  it 
went  to  a  legal  right.  I  admit  that  parties  in 
ejectment  must  go  upon  their  legal  titles,  but 
we  have  a  right  to  destroy  a  legal  title  by  set- 
ting up  an  equitable  one,  and  showing  that  it 
could  not  be  affected  by  statute.  If  I  can  show 
that  Sinclair  had  a  possession  which  chancery 
would  have  protected  by  injunction,  in  the 
view  which  we  take,  this  court  will  protect 
that  possession.  He  had  a  right  which  no  Act 
of  the  Legislature  could  devest.  As  to  him, 
such  Acts  are  void. 

I  deny  that  trusts  under  a  will  and  powers 
are  the  same.  A  will  of  land  differs  from  a, 
deed  only  in  admitting  a  more  favorable  con- 
struction ;  and  unless  trusts  and  powers  in 
deeds  are  the  same,  neither  are  those  in  a  will. 
The  distinction  in  both  cases,  is  between  pow- 
ers coupled  with  an  interest  or  estate  and  naked 
powers.  A  naked  power  may  or  may  not  be 
executed,  at  the  pleasure  of  the  donee  ;  for  in- 
stance, a  power  to  sell :  but  if  it  be  devised  that 
executors  shall  sell,  this  is  a  power  coupled 
with  an  interest,  which  the  trustees  are  com- 
pellable  to  execute.  Then  comes  an  estate 
coupled  with  a  trust.  There  you  must  execute 
the  trust ;  and  the  estate  authorizes  you  to  do 
everything  necessary  to  the  execution  of  the 
power  or  trust.  The  only  restriction  is,  that 
you  must  so  conduct  as  not  to  injure  the  ceatui 
que  trust.  If  you  do,  this  will  be  a  breach  of 
trust ;  but  still  this  is  cognizable  in  a  court  of 
equity  only.  A  court  of  law  has  nothing  to  do 
with  it.  It  has  every  legal  incident  of  a  joint 
tenancy,  in  the  tenants,  the  survivors  and  their 
heirs.  Here  the  trustees  *were  joint  [*571 
tenants  in  possession.  They  were  to  receive 
the  rents  and  profits,  and  could  not  do  this  un- 
less they  were  in  possession.  Clarke  could  not 
take  possession.  The  fallacy  of  the  argument 
on  the  other  side,  is  in  treating  everything  as 
incident  to  the  power  and  not  to  the  estate  in 
fee  simple,  which  the  trustees  owned  in  the  eye 
of  the  law.  We  must  look  for  a  solution  to 
the  old  law  as  it  stood  under  the  Statute  of 
Uses.  By  that,  the  feoffee  or  grantee  to  use& 
had  the  freehold  in  him,  which  he  might  grant. 
(Gilb.,  Uses  and  Trusts,  13,  27,  2d'ed.)  He 
might,  and  a  trustee  may  now,  grant  the  office 
of  steward,  bailiff  or  receiver,  and  appoint  all 
means  to  carry  the  profits  to  thecestuique  trust. 
(Id.,  14,  citing  Bro.,  Feoff e  to  Uses,  339,  sec. 
27.)  At  this  day,  if  a  trustee  alien  for  a  valu- 
able consideration,  without  notice,  the  whole 
estate  passes  discharged  of  the  trust.  (1  Cruise 
Dig.,  2  Am.  from  2d  Lond.  ed.  tit.  12,  Trust, 
ch.  2,  sec.  3,  p.  484 ;  2  Fonbl.,  ch.  8,  sec.  1, 
note  a.)  In  Hoe  v.  Beade,  8  T.  R.,  118,  per  Ld. 
Kenyon,  Ch.  J.,  it  was  held  that  the  trustee 
may  bring  ejectment  and  turn  his  own  ce&tui 
que  trust  out  of  possession.  If  the  trustees  can- 
not sell,  we  ask  who  can?  In  law,  then  Clarke 
had  no  power  to  make  leases.  That  power  was 
in  the  trustees. 

Whatever  a  trustee  may  do  as  incident  to  his 
estate,  he  may  do  by  attorney.  It  is  so  as  to- 
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every  man.  The  object  of  the  will  was  not  to 
guard  Clarke  against  himself,  but  against  his 
children.  It  kept  the  estates  as  distinct  as  pos- 
sible, by  trustees,  to  prevent  his  acquiring  the 
fee,  according  to  the  caution  suggested  by 
SMly's  case,  1  Rep.,  93.  They  were  in  the 
nature  of  trustees  to  preserve  contingent  re 
mainders,  like  those  in  a  marriage  settlement. 
Such  trustees  can  only  be  controlled  by  the 
Court  of  Chancery,  on  complaint  of  the  cestui 
gue  trust.  In  this  case,  Clarke  having  made 
leases,  he  might  have  gone  to  chancery,  and 
compelled  the  confirmation  at  the  hands  of  the 
trustees.  (1  Cruise  Dig.,  tit,  12,  Trust,  ch.  2, 
sec.  5,  ed.  before  cited.)  Thus  the  power  to 
lease,  in  this  case,  was  no  more  than  a  doing 
572*]  of  precisely  what  a  court  of  *equity 
would  have  ordered  the  trustees  to  have  done, 
and  Mrs.  Maunsell  among  them. 

The  authority  cited  by  the  learned  Chief  Jus- 
tice— Cruise  Dig.,  tit.  12,  ch.  4,  sec.  36— to  show 
that  trustees  must  all  join  in  conveyances, 
though  the  language  of  the  writer,  Cruise,  is 
not  sustained  as  to  conveyances,  by  the  author- 
ities on  which  he  relies.  Not  a  word  is  said  in 
either  of  them  on  the  subject  of  conveyances, 
and  what  Cruise  says  is  contrary  to  Gilbert, 
who  declares  that  one  trustee  may  sell  his  moi- 
ety, even  where  there  is  a  devise  in  trust.  (Gilb. 
Uses,  ed.  before  cited,  67.)  Indeed,  such  a 
grant  is,  in  the  nature  of  such  estates,  good  for 
the  whole  till  the  non-aliening  tenant  inter- 
feres, and  then  it  becomes  less  only  a  moiety. 
A  stranger  cannot  take  advantage  of  the  non- 
joinder to  any  extent.  The  co-tenant  alone,  at 
law,  or  the  cestui  que  trust  in  equity,  can  do 
this.  If  neither  do  it,  the  alienation  of  one  is 
good  for  the  whole,  for  he  is  seised  per  my  et 
per  tout. 

In  this  view,  it  is  immaterial  whether  the 
lease  was  to  commence  in  prcesenti  or  futuro. 
In  either  case,  it  would  be  valid  for  the  life  of 
Clarke.  The  object  of  the  order  in  chancery 
was  merely  to  bind  the  remainder.  All  objec- 
tion as  to  excess  of  time  vanishes.  It  cannot 
be  doubted  that  equity,  at  least,  would  support 
this  lease,  as  well  in  point  of  time  as  otherwise. 
So  far  as  it  is  calculated  to  affect  the  remainder, 
it  will  be  void  at  the  ejection  of  those  in  re- 
mainder. Beyond  the  period  of  Clarke's  life  it 
cannot  go. 

I  admit  the  power  of  the  Chancellor  to  act 
for  the  benefit  of  infants.  The  manner  in  which 
he  must  have  acted  in  a  case  like  the  present, 
had  it  not  been  for  the  statutes,  would  be  by 
removing  the  old  trustees,  and  ordering  a  con- 
veyance to  the  new  by  a  common  law  assur- 
ance; not  by  creating  a  new  estate  through  the 
appointment  of  trustees.  So  far  as  a  change 
of  trustees  goes,  the  orders  in  chancery  will  be 
useful  to 'show  a  legal  estate  in  Clarke,  which 
completes  the  title  of  Sinclair.  He  is  person- 
ally bound  by  his  executory  covenants,  fonly, 
in  which  he  exceeded  his  authority.  It  is  just 
573*]  that  this  should  be  so,  because  *he  had 
the  beneficial  interest.  It  is  insisted  that  in  the 
cases  cited,  of  attorneys  personally  bound  by 
excess  of  their  power,  they  executed  in  their 
own  names  ;  not  in  the  names  of  their  princi- 
pals. But  there  is  no  difference  in  principle. 
The  operation  is  the  same,  if  it  appear  that  he 
acts  as  attorney.  No  matter  in  what  form  of 
words  the  agency  is  denoted.  "For  J.  B.  (the 
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principal),  M.  W.  (the  attorney), "  is  as  good  an 
execution  for  the  principal,  as  if  it  had  been 
directly  in  his  name.  Wilkes  v.  Back,  2  East, 
142.  Being  thus  holden  on  the  covenants  for 
quiet  enjoyment,  &c  ,  Clarke  assigns  the  rents 
in  his  own  name,  claiming  in  the  assignment  to 
own  the  lot  for  life.  This  sale  of  the  rents 
operates  as  an  estoppel,  when  connected  with 
his  previous  covenant  for  quiet  enjoyment. 
Then  came  the  statutes,  which  gave  Clarke  a 
fee  simple,  if  anything,  discharging  the  former 
trustees,  and  substituting  him  to  sell.  The  fee 
was  not  in  abeyance.  If  an  ejectment  had  been 
brought  for  the  land,  on  whose  demise  must 
this  have  been  ?  Clearly  on  Clarke's.  He  must 
have  held  the  legal  estate  for  his  life  at  least. 
If  so,  could  he  ever  deny  the  validity  of  his 
lease  and  assignment?  His  covenants  by  which 
he  was  confessedly  bound,  and  bound  person- 
ally ?  Then  every  one  who  takes  from  him,  the 
mortgagees,  and  the  purchaser  from  them 
among  the  rest,  are  equally  estopped  within  the 
rule  that  an  estoppel  runs  with  the  land.  Thus 
there  is  a  complete  estoppel  by  those  Acts 
which  are  in  the  name  and  right  of  Clarke, 
Acts  by  which  he  himself  was  bound  as  to  per- 
son and  title.  On  the  other  hand,  if  there  be 
no  estoppel,  it  is  because  the  statutes  and  or- 
ders are  void.  On  this  ground  the  mortgage 
falls :  so  that,  quacunque  via  data,  Sinclair 
must  hold  the  possession.  These  statutes  passed 
to  devest  the  estate  of  the  children  ;  and  that, 
too,  without  an  equivalent.  It  is  no  answer,  to 
say  the  purchaser  had  nothing  to  do  with  the 
application  of  the  moneys.  We  say  the  Acts 
are  unconstitutional.  The  very  power  to  in- 
vest the  proceeds  in  Clarke  was  unconstitu- 
tional. It  is  taking  his  children's  property  to 
pay  his  *debts.  The  last  order  of  the  [*574 
Chancellor  is  a  complete  victory  over  the  will. 
It  is  said  we  may  still  sue  on  the  covenant  for 
quiet  enjoyment ;  that  that  is  not  annulled  ; 
but  we  say  the  statutes  seek  to  deprive  us  of 
trie  possession  of  land,  and  give  us  an  action 
against  a  bankrupt.  They  impair  the  fair  force 
and  effect  of  our  contract.  There  was  nothing 
more  done  in  the  case  of  Dartmouth  College,  4 
Wh.,  518.  The  clause  in  the  Constitution  is 
remedial,  and  should  be  construed  beneficially 
and  liberally  in  favor  of  rights. 

As  to  the  performance  of  the  terms  imposed 
by  the  statutes  and  orders,  it  is  not  a  question 
of  appropriation  of  the  money  ;  but  whether 
the  orders  have  been  followed  ;  whether  the 
conditions  precedent  have  been  complied  with. 
As  against  the  right  of  the  children,  everything 
should  be  construed  strictly.  Providing  for 
the  payment  of  an  old  debt,  was  a  fraud  on  the 
Court  of  Chancery.  It  should  appear  clearly, 
not  by  inference  only,  that  the  master  inquired 
of  the  debts. 

Field  claimed  under  the  mortgage  to  Mapes 
and  Oakley  alone  ;  of  course,  the  objection 
could  only  be  made  to  that.  If  they  now  rely 
on  that  of  Kenedy,  the  same  objections  apply. 

It  is  said  the  enrolled  decree  alone  is  usually 
produced  at  Nisi  Prius.  This  may  be  the  com- 
mon and  correct  mode  of  proof,  because  the 
action  is  generally  against  one  who  is  party  or 
privy  to  the  record.  The  rule  mtist  be  other- 
wise where  he  is  neither.  Jackson  v.  Dickenson, 
15  Johns.,  309.  The  validity  of  the  mortgage 
was  resjudicata,  only  as  between  the  parties, 
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not  as  to  strangers.  The  analogy  between  a 
decree  and  judgment  does  not  hold.  The  de- 
cree creates  no  lien  ;  but  the  mortgage  creates 
the  lien,  while  the  decree  merely  enforces  it. 
Our  witness,  it  is  true,  proves  a  mortgage,  but 
not  its  contents.  He  says  the  mortgage  was 
taken  subject  to  the  lease.  This  is  all.  I  do 
not  allege  the  want  of  filing  the  mortgage  as  an 
objection  to  the  title,  per  me  ;  but  to  show  how 
destitute  of  evidence  we  are  left;  and  in  answer 
to  the  argument  on  the  other  side,  that  we 
should  have  produced  it,  when  at  the  same 
time,  it  is  kept  back  from  us. 
575*]  *  JONES,  Chancellor,  delivered  the 
opinion  of  the  court.  This  case  comes  before 
the  court  on  a  writ  of  error  to  the  judgment  of 
the  Supreme  Court,  on  a  bill  of  exceptions. 

The  action  of  the  plaintiff  in  the  court  be- 
low wus  an  ejectment  brought  to  recover  a 
house  and  lot  in  Broadway,  in  the  third  ward 
of  the  City  of  N.  Y.,  by  a  title  under  a  master's 
deed  for  the  premises,  given  in  pursuance  of  a 
decretal  order  of  the  Court  of  Chancery,  for 
the  sale  of  the  same,  for  the  satisfaction  of  a 
mortgage  thereon.  The  master's  deed  was  the 
plaintiff's  title  to  the  premises.  The  defend- 
ant below  objected  to  the  sufficiency  of  that 
title  and,  for  his  further  defense,  produced  a 
lease  of  the  premises  to  himself,  given  prior  to 
the  mortgage  under  which  the  plaintiff's  title 
was  derived. 

The  first  objection  to  the  plaintiff's  recovery 
was  the  alleged  defect  of  his  own  title  under 
the  master's  deed.  To  understand  the  bearing 
of  this  objection,  we  must  advert  to  the  lead- 
ing facts  of  the  case,  and  the  circumstances 
which  preceded  the  mortgage  under  which  the 
master's  sale  took  place. 

Mary  Clarke.who  died  seised  of  the  premises 
in  fee,  by  her  will,  dated  Apr.  6,  1802,  devised 
the  same  and  certain  lands  at  Greenwich,  to 
Benjamin  Moore  and  Charity  his  wife,  and 
Elizabeth  Maunsell,  as  joint  tenants  in  fee,  in 
trust  to  receive  the  rents  and  profits  and  pay 
the  same  to  Thomas  B.  Clarke  during  his  life, 
and  after  the  death  of  Clark  to  convey  the  prem- 
ises to  his  lawful  issue. 

After  the  death  of  the  testatrix,  Moore  and 
wife,  and  Elizabeth  Maunsell,  the  trustees,  in 
1805,  executed  a  power  of  attorney  to  T.  B. 
Clarke,  the  cestui  que  trust  for  life,  empowering 
him  to  grant  leases  of  the  premises  for  any  term 
not  exceeding  21  years,  and  to  take  the  rents 
to  his  own  use. 

Sep.  30, 1808,  B.  Moore  and  Charity,  his  wife, 
gave  another  power  (in  which  Mrs.  Maunsell 
did  not  join)  to  T.  B.  Clarke,  authorizing  him 
to  lease  for  any  term  not  exceeding  21  years, 
or  during  his  life;  and  to  receive  the  rents  to 
his  own  use  ;  and  further  authorizing  him  to 
576*]  *sell  the  rents  for  any  term  not  exceed- 
ing 7  years,  or  during  his  life. 

Feb.  22,  1813,  the  trustees  were  authorized 
by  a  decretal  order  of  the  Court  of  Chancery, 
to  make  permanent  leases  of  .the  premises  for 
21  years,  provided  such  leases  did  not  interfere 
with  any  existing  lease;  and  that  the  consider- 
ation should  consist  of  a  yearly  rent,  and  the 
permanent  buildings  to  be  left  on  the  premises. 
March  8,  1813,  Clarke,  as  attorney  for  the 
trustees,  made  a  lease  of  the  house  in  question 
to  Sinclair,  reciting  a  former  lease  to  him  for 
10  years 'from  May  1,  1810,  and  which  had  7 
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years  to  run,  and  demising  the  same  to  him  for 
14  years  from  May  1,  1820,  when  the  first  lease 
was  to  expire,  at  the  yearly  rent  of  $450. 

April  27, 1813,  Clarke  sold  to  Sinclair  his  in- 
terest in  the  rents  to  accrue  on  this  lease,  for 
the  last  14  years,  for  $950. 

The  Legislature  afterwards,  in  1814,  1815 
and  1816,  passed  three  successive  Acts  for  the 
relief  of  Clarke.  By  the  first  of  these  Acts, 
the  CJuincellor  was  authorized  to  appoint  one 
or  more  persons  to  execute  the  trusts  of  the 
will  of  Mrs.  Clarke,  in  the  place  of  the  three 
trustees  named  therein,  who  were  discharged 
from  their  trusts;  and  the  trustees  so  to  be  ap- 
appointed  were  authorized  to  sell  the  premises 
in  question,  and  the  moiety  of  the  land  at 
Greenwich. 

By  the  second  Act,  T.  B.  Clarke  was  ap- 
pointed sole  trustee  with  the  like  power  to  sell; 
the  sale  to  be  with  the  assent  of  the  Chan- 
cellor, and  the  Chancellor  to  direct  the  mode  in 
which  the  proceeds  should  be  vested  in  Clarke 
as  trustee  ;  and  by  the  last  Act,  Clarke  is  au- 
thorized, as  trustee,  to  either  mortgage  or  sell 
the  premises  under  the  order  of  the  Chancellor. 

Several  orders  were  made  by  the  Chancellor 
under  these  Acts.  By  one  of  these  orders  made 
May  30,  1816,  Clarke  was  authorized  (so  far  as 
the  assent  of  the  court  was  requisite)  to  give 
mortgages  in  fee  to  the  Manhattan  Company, 
or  other  mortgagee  or  mortgagees,  for  securing 
*as  well  the  money  such  mortgagees  [*677 
might  lend  to  Clarke,  as  the  debts  he  might 
then  owe  to  such  lenders. 

Clarke,  in  conjunction  with  James  A.  Ham- 
ilton (described  as  trustee),  Oct.  16,  1818,  ex- 
ecuted a  mortgage  in  fee  on  the  premises  to 
Mapes  and  Oakley,  to  secure  a  debt  of  $1,000 
then  due  to  them;  and  afterwards  gave  another 
mortgage  on  the  premises  to  D.  S.  Kennedy, 
to  secure  a  debt  due  to  him.  Neither  of  these 
mortgages  was  produced  on  the  trial. 

The  mortgage  to  Mapes  and  Oakley  was  aft- 
erwards foreclosed  on  a  bill  filed  by  Mapes  & 
Oakley  against  the  other  parties,  and  an  order 
made  for  the  sale  of  the  mortgaged  premises  to 
satisfy  the  mortgages:  and  under  that  order  a 
sale  was  made  and  a  deed  executed  by  the  mas- 
ter to  Field,  the  lessor  of  the  plaintiff  below, 
who  became  the  purchaser. 

No  notice  is  taken  of  the  defendant's  lease, 
either  in  the  pleadings  in  the  suit  for  the  fore- 
closure and  sale  of  the  mortgaged  premises,  or 
in  the  master's  deed.  But  proof  was  offered 
and  admitted,  under  exceptions  to  its  compe- 
tency, to  show  the  admission  of  Mapes  that  the 
mortgage  was  delivered  to  and  accepted  by 
him,  subject  to  the  lease;  and  the  auctioneer 
was  called  to  prove  that  the  premises  were  sold 
|  by  the  master  subject  to  the  lease:  and  that,  in 
j  consequence  thereof,  they  were  sold  for  $4,000 
only,  when  Field,  the  purchaser,  had  before 
offered  at  one  time  $5,000,  and  at  another  $3,- 
500  fo'r  Sinclair's  term  therein.which  offer  Sin- 
clair had  refused. 

The  plaintiff  at  the  trial,  to  prove  his  title, 
produced  the  will  of  Mrs.  Clarke,  the  Acts  of 
the  Legislature,  and  the  several  orders  of  the 
Court  of  Chancery  under  them,  an  exemplified 
copy  of  the  proceedings  of  the  Court  of  Chan- 
cery to  foreclose  the  mortgage,  and  the  mas- 
ter's deed  to  Field,  the  lessor  of  the  plaintiff 
below. 
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It  was  contended,  on  the  part  of  the  defend- 
ant, that  the  plaintiff  below  was  bound  to  pro- 
duce the  original  mortgage  to  Mapes  and  Oak- 
ley, upon  the  authority  of  the  rule  that  pre- 
vails in  the  case  of  a  sheriff's  deed,  under  an 
758*]  execution  *upon  a  judgment  at  law, 
which  was  supposed  to  be  an  analogous  case. 
I  do  not  see  the  analogy.  The  sheriff's  deed 
derives  its  force  from  the  judgment ;  for  the 
office  of  the  execution  is  to  enforce  the  judg- 
ment to  which  it  refers,  and  from  which  it  de- 
rives all  its  virtue,  and  hence  the  necessity  of 
producing  the  judgment  which  is  the  source 
of  the  title.  But  the  decree  was  itself  of  equal 
force  with  a  judgment;  and  the  deed  executed 
by  the  master  is  declared  by  statute  to  be  as 
valid  as  if  the  same  had  been  executed  by  the 
mortgagor  and  mortgagee,  an.d  to  be  an  entire 
bar  against  them,  and  each  of  them  and  their 
heirs.  The  decree,  then,  was  sufficient;  for  it 
was  the  adjudication  of  a  court  of  competent 
jurisdiction  upon  the  subject-matter,  and  it 
could  not  have  been  necessary  to  produce  the 
mortgage;  and  besides,  the  defendant,  who  was 
a  stranger  to  the  proceedings,  had  no  right  to 
object  to  the  non-production  of  the  mortgage, 
for  he  was  not  a  party  to  the  forclosure,  and 
the  sale  could  not  devest  any  right  he  had  to 
the  premises. 

Other  exceptions  were  taken  to  the  regularity 
of  the  proceedings  in  the  suit  on  the  mortgage, 
but  they  do  not  appear  to  me  to  affect  the  valid- 
ity of  the  plaintiff's  title;  and  on  the  principle 
of  the  decision  in  Grant  v.  Duane,  9  Johns., 
612,  they  would  not  be  available  to  a  stranger, 
if  they  did.  But  the  power  of  Clarke  to  give 
the  mortgages  was  called  in  question,  and  the 
Acts  of  the  Legislature  purporting  to  confer 
that  power  were  alleged  to  be  unconstitutional 
as  violating  the  vested  rights  of  the  devisees  in 
remainder  under  the  will  of  Mrs.  Clarke,  and 
as  impairing  the  contract  of  T.  B.  Clarke,  the 
devisee  for  life,  with  Sinclair. , 

I  do  not  perceive  the  conflict  between  these 
mortgages  considered  as  valid  securities,  and 
the  contract  created  by  the  lease  to  Sinclair. 
If  that  lease  is  effectual  it  will  take  precedence 
of  the  mortgage,  and  must  be  first  fully  sat- 
isfied before  the  interest  acquired  by  the  sale 
under  the  mortgage,  can  attach  ;  and  if  the 
lease  is  invalid,  it  owes  its  failure  to  its  own 
defects,  and  not  to  the  interference  of  the 
mortgage. 

579*]  *As  to  the  objection  to  the  unconsti- 
tutionally of  the  laws,  as  respects  the  rights  of 
the  children  of  Clarke,  the  devisees  in  remain- 
der, it  involving  the  validity  of  the  mortgages 
as  against  them,  they  alone  are  competent  to 
urge  it.  If  they  question  the  legality  of  the 
acts  of  their  father,  the  court  before  which  the 
objection  shall  be  raised  will  give  it  all  the  at- 
tention which  the  importance  of  the  principle 
it  involves,  and  the  results  it  has  produced,  so 
obviously  require.  It  would  be  premature  now 
to  examine  it.  This  court,  in  my  judgment, 
owes.it  as  well  to  the  purchasers  who  may 
have  acquired  titles  under  those.  Acts  of  the 
Legislature,  as  to  the  devisees  in  remainder, 
whose  interests  are  affected  by  them,  to  reserve 
their  expression  of  an  opinion  and,  indeed,  to 
forbear  forming  one  upon  the  constitutionality 
of  the  laws,  or  the  efficacy  of  the  proceedings 
under  them,  until  the  parties  interested  in  the 
COWEN  8. 


decision  shall  be  heard,  and  the  best  lights  in 
their  power  shall  be  shed  upon  the  subject. 
Whatever  objection  might  be  made  by  other 
parties  to  these  ingredient  points  of  the  plaint- 
iff's title,  as  between  the  plaintiff  and  the  de- 
fendant in  this  suit,  the  laws  must  be  regarded 
as  valid,  and  the  mortgage  as  duly  authorized 
by  the  provisions  of  those  Acts  and  the  orders 
of  the  Chancellor.  But  if  the  mortgage  was 
unauthorized  by  the  Acts  of  the  Legislature,  or 
not  in  conformity  with  the  orders  of  the  Court 
of  Chancery,  or  for  any  causjj  inoperative  to 
bind  the  inheritance,  it  was  good  for  the  life- 
time of  Clarke,  for  he  had  an  estate  for  life  in 
the  mortgaged  premises  in  his  own  right,  and 
was  the  sole  trustee  of  the  inheritance.  His 
mortgage  transferred  both  estates  to  the  mort- 
gagee, and  if  he  attempted  to  convey  a  larger 
interest  than  he  had,  his  deed  will,  nevertheless, 
bind  the  interest  which  was  at  his  disposal.  He 
was  living  at  the  time  the  mortgage  was  fore- 
closed, and  the  premises  sold,  and  at  the  time 
the  suit  was  brought,  and  the  mortgage  th.ereon 
having  been  regularly  foreclosed,  and  the 
premises  sold  under  a  decree  of  the  court,  and 
the  plaintiff  claiming  under  a  master's  cteed,  he 
showed  a  right  to  recover  ;  and  unless  the 
lease  set  up  by  *the  defendant  was  a  [*58O 
bar  to  his  action,  he  was  entitled. to  a  verdict. 

This  lease  was  given  by  Benjamin  Moore 
and  Charity,  his  wife,  two  of  the  trustees  in 
whom  the  premises  were  vested,  by  their  attor- 
ney, in  the  lifetime  of  Mrs.  Maunsell,  the  other 
trustee,  and  without  her  joining  in  it ;  and  the 
leading  objection  to  it  was,  that  it  was  not  the 
concurrent  or  joint  act  of  all  the  trustees.  The 
two  trustees  who  are  parties  to  it,  executed  it 
by  T.  B.  Clarke,  their  attorney,  by  virtue  of  a 
power  given  by  them  to  him,  to  make  leases 
for  a  term  not  exceeding  21  years,  in  which 
power  Mrs.  Maunsell,  the  other  trustee,  did 
not  join.  If  this  lease  is  valid,  it  forms  an  im- 
pregnable defense  to  the  plaintiff's  action  ;  for 
it  covered  the  premises  in  question,  and  had  14 
years  of  the  terms  demised  yet  to  run. 

It  will  be  observed,  by  turning  to  the  lease, 
that  it  recites  a  former  lease  of  the  premises 
from  the  same  lessors  to  the  same  lessee,  for 
the  term  of  10  years,  commencing  May  1,  1810, 
and  ending  May  1,  1820 ;  and  then  makes  a 
further  demise  of  the  same  premises  for  the 
additional  term  of  14  years,  to  commence  May 
1,  1820,  at  the  end  of  the  recited  lease,  with  the 
obvious  intention  of  coupling  the  new  term 
and  the  residue  of  the  old  term  together,  to 
make  up  the  term  of  21  years  ;  and  thus  to  ex- 
haust, without  exceeding  the  authority  con- 
ferred upon  the  attorney  by  his  constituents, 
to  make  leases  for  terms  not  exceeding  21 
years. 

The  first  term  of  10  years,  granted  by  the  re- 
cited lease,  had  expired  when  the  suit  was 
commenced,  and  the  demises  in  the  plaintiff's 
declaration  were  laid  May  2,  1820,  being  after 
the  expiration  of  that  lease. 

The  recited  lease  was  not  produced  on  the 
trial,  but  the  defendant  below  relied  on  the  re- 
cital of  it  in  the  second  lease,  as  sufficient 
proof  of  its  execution  and  contents.  The  second 
lease  "was  in  evidence.  It  was  given  in  Mar., 
1813,  during  the  subsistence  of  the  first  term 
for  10  years,  but  was  not  to  take  effect  until 
the  expiration  of  that  term. 
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581*]  *The  separate  objections  to  the  re- 
cited lease  are,  that  it  was  not  sufficiently 
proved  at  the  trial,  and  that  it  had  expired 
before  the  commencement  of  the  suit.  The 
answer  is,  that  the  recital  of  it  in  the  second 
lease  proved  it  by  way  of  estoppel,  and  that  it 
is  material  as  connected  with  and  supporting 
the  second  lease.  The  first  lease,  if  it  was  in 
proof,  being  expired,  cannot  avail  the  defend- 
ant, except  for  the  purpose  of  obviating  an  ob- 
jection taken  to  the  second  lease,  that  it  was 
made  to  commence  in  future.  That  objection 
to  the  second  lease  is  already  fatal,  if  the  ex- 
istence of  the  prior  term  does  not  obviate  its 
force.  But  supposing  the  first  lease  to  be  in 
proof,  the  plaintiff  still  adheres  to  the  objec- 
tion, and  it  may  admit  of  a  question,  whether 
a  lease  by  an  attorney,  under  a  power  to  lease 
for  a  given  number  of  years,  can  be  made  to 
commence  after  the  expiration  of  a  subsisting 
term  ;  but  if  it  can,  the  two  terms,  that  granted 
by  the  new  lease  and  the  residue  of  that  which 
subsists,  must  not,  when  coupled  together,  ex- 
ceed the  time  limited  by  the  power.  Now,  the 
new  lease;  in  this  case,  was  executed  Mar.  8, 
1813,  and  was  for  the  term  of  14  years  from 
May  1,  1820,  and  would,  if  valid,  create,  when 
taken  in  connection  with  the  subsisting  lease, 
a  term  commencing  Mar.  8,  1813,  and  contin- 
uing until  May  1 ,  1834,  being  an  excess  of  two 
months  beyond  the  term  of  21  years,  to  which 
the  attorney  was  limited  by  his  power  ;  and 
the  lease,  therefore,  if  separately  considered 
from  the  demise  it  recites,  being  to  commence 
infuturo,  and  if  taken  in  connection  with  the 
prior  demise,  creating  an  excess  of  time  in  the 
execution  of  the  power,  would  seem,  in  strict- 
ness, to  be  absolutely  void  in  law,  on  that 
ground  alone.  Sudg.  Pow.,  550 ;  Roe  y. 
Prideaux,  10  East,  158.  It  might  be  good  in 
equity,  pro  tanto  ;  but  the  equitable  rights  of 
the  defendant  could  not  shield  him  against  the 
legal  title  of  the  plaintiff,  in  an  action  of  eject- 
ment. 

It  is  further  objected  to  both  leases,  that  the 
trustees  had  no  power,  by  the  will,  to  make 
leases,  and  that  if  a  power  is  implied,  it  could 
582*]  not  be  delegated  to  an  attorney  ;  *but 
being  coupled  with  a  confidence,  must  be  exe- 
cuted by  the  trustees  themselves,  in  person.  To 
this  objection,  the  defendant  below  answers, 
that  the  power  to  lease  is  incident  to  the  estate 
vested  in  the  trustees  and,  being  incident,  may 
be  executed  by  an  attorney.  The  point  is  not 
free  from  difficulty.  It  evidently  pressed  itself 
upon  the  parties  at  an  early  stage  of  their  trust 
operations,  and  prompted  them  to  an  applica- 
tion to  the  Court  of  Chancery  for  further 
powers.  It  was  competent  to  that  court  to  vest 
the  trustees  with  the  authority  so  important  to 
the  beneficial  exercise  of  their  powers,  and  an 
order  was  made  authorizing  them  to  give  per- 
manent leases  for  21  years.  This  order  removed 
the  exception  to  the  want  of  power  to  lease  ; 
and  the  better  opinion  is,  that  they  might  act 
by  attorney,  provided  they  restricted  him  to 
the  conditions  prescribed  by  the  order,  and 
left  him  the  executory  power  alone,  of  execut- 
ing a  lease  for  them  in  conformity  to  the 
order.  It  is  questionable,  whether  the  author- 
ity they  delegated  to  Clarke  was  sufficiently 
qualified  and  guarded  to  free  it  from  objection 
on  those  grounds. 
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Be  that  as  it  may,  another  objection  is  raised, 
which  applies  to  both  the  leases,  and  appears 
to  me  to  be  insuperable.  It  is,  that  they  were 
not  executed  by  all  the  trustees  who  were  liv- 
ing at  the  time.  Mrs.  Maunsell  is  not  a  party 
to  either  v>f  them.  She  executed  the  first  letter 
of  attorney  to  Clarke,  but  did  not  join  in  the 
second.  It  is  said  that  the  second  power  did 
not  supersede  or  revoke  the  first,  and  that  the 
attorney  may  be  considered  as  acting  under 
the  joint  power  of  the  three  trustees,  and  not 
under  the  separate  power  of  the  two  alone. 
There  is  strong  internal  evidence  to  show  that 
he  intended  to  act  under  the  latter  power;  but 
assuming  that  he  acted  under  the  first,  he  has 
made  both  deeds  the  leases  of  B.  Moore  and 
Charity,  his  wife,  whom  he  calls  the  acting 
trustees,  solely,  and  not  the  leases  of  the  three 
trustees  jointly.  The  second  lease  was  made 
subsequently  to  the  order  of  the  Court  of  Chan- 
cery of  Feb.  22,  1813,  authorizing  the  trustees 
to  make  permanent  leases  of  the  premises  for 
21  years,  and  is  said  to  have  been  made  under 
*the  authority  of  that  order.  If  so,  it  [*583 
might  furnish  an  answer  to  the  objection  made 
to  the  leases  for  the  want  of  power  in  the 
trustees  to  lease,  but  is  no  answer  to  the  objec- 
tion, that  the  trustees  do  not  all  join  in  the 
lease,  for  their  concurrence  in  the  act  was  as 
necessary  under  the  order  of  the  court,  as 
under  the  will  of  the  tesatrix.  The  order  au- 
thorized them,  or  the  survivor  or  survivors  of 
them,  to  lease,  and  that  was  the  authority  they 
derived  from  the  will.  Then  was  it  necessary 
for  them  all  to  join  in  the  lease,  as  demising 
parties,  to  make  it  effectual  in  law?  It  is  a  set- 
tled rule,  that  when  a  trust  or  authority  is  del- 
egated for  mere  private  purposes,  the  concur- 
rence of  all  who  are  intrusted  with  the  power 
is  necessary  to  its  due  execution.  Green  v. 
Miller,  6  Johns.,  39;  Franklin  v.  Osgood,  14  Id., 
560;  1  Cai.  Cas.,  16;  Sugd.  Pow.,  162,  263.  The 
powers  of  the  trustees,  whether  express  or  im- 
plied, must  be  executed  strictly;  and  the  prin- 
ciple applies  equally  to  trusts  or  powers  coup- 
led with  an  interest,  and  where  the  trust  or 
power  will  survive,  as  to  mere  naked  authori- 
ties, and  the  leases  not  being  executed  by  all 
the  trustees  who  were  living,  are  absolutely 
void.  The  subsequent  death  of  Mrs.  Maun- 
sell, if  it  had  been  shown,  could  not  avail,  for 
the  lease  being  absolutely  void,  could  not  be 
confirmed.  Whether  the  death  of  the  third 
trustee,  prior  to  the  execution  of  the  lease, 
might  have  given  validity  to  the  power  ante- 
cedently executed  by  the  two  alone,  it  is  not 
material  to  inquire;  for  the  recital  of  the  Act 
of  the  Legislature  of  Apr.  1,  1814,  shows  that 
she  was  living  subsequently  to  the  date  of  the 
last  lease.  There  is  no  evidence  to  show  that 
she  was  not  living  at  the  time  of  the  trial,  and 
her  death  could  not  avail  the  defendant,  unless 
she  died  before  the  execution  of  the  mortgage. 
But  it  distinctly  appears  that  the  trustees  were, 
in  her  lifetime,  discharged  from  the  trust  by 
their  own  act,  confirmed  by  the  Legislature,  at 
their  request.  The  leases"  therefore,  if  capa- 
ble of  confirmation,  could  not  have  been  con- 
firmed by  her,  or  derive  any  validity  from  her 
death. 

It  was  urged  that  if  the  leases  were  defect- 
ively executed,  the  cestui  que  trust  alone  could 
take  advantage  of  the  *defect,  and  that  [*584 
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the  plaintiff  below  could  not  object  to  them  on 
that  ground.  That  principle  might  apply  to  a 
voidable  lease;  but  these  leases  are  not  merely 
•defective  and  voidable,  but  absolutely  void, 
.and  a  stranger  may  object  to  a  void  instrument, 
for  it  is  a  nullity. 

But  it  is  contended  that  the  trustees  under 
this  will  were  joint  tenants.and  that  the  separate 
lease  of  each  joint  tenant  was  valid  and  effect- 
ual for  his  own  share  of  the  joint  estate.  As 
applicable  to  joint  tenants  of  estates  in  their 
own  right,  this  position  may  be  true,  but  the 
principle  cannot  apply  to  trustees;  they  have 
no  separate  interests  of  their  own,  on  which 
the  separate  deeds  can  operate;  they  conjointly 
represent  the  interest  of  the  cestuique  trust  and 
unless  specially  authorized  to  act  separately  by 
the  instrument  creating  the  trust,  they  can 
make  no  disposition  of  the  trust  estate  vested 
in  them,  otherwise  than  by  their  joint  deed. 
Were  it  otherwise,  each  might  dispose  of  his 
proportion  of  the  trust  estate  to  a  different  per- 
son, and  thus,  by  dissevering  the  trust  prem- 
ises, materially  deteriorate  the  value  of  the  es- 
tate and  greatly  embarrass  the  trust. 

The  authorities  cited  to  show  that  trustees 
may  alien  the  trust  estate,  and  that  one  trustee 
may  sell  his  moiety  of  the  estate  at  law,  taken 
in  their  broadest  latitude,  prove  no  more  than 
that  the  trustee,  having  the  legal  estate  vested 
in  him,  may,  for  lawful  purposes,  or  in  breach 
of  his  trust,  alien  the  lands;  but  they  show,  at 
the  same  time,  that  the  purchaser  to  whom  the 
estate  is  granted,  if  he  take  it  with  notice, 
takes  it  subject  to  the  trust,  and  becomes  him- 
self a  trustee.  They  cannot  apply  to  leases  or 
other  disposition  of  the  estate  in  execution  of 
the  trust;  and  where  the  lessee  or  purchaser 
takes  an  interest  in  the  land  under  the  trustees 
for  his  own  benefit,  and  for  which  he  is  to  pay 
to  the  trustees  a  consideration,  or  render  to 
them  a  rent,  but  which  is  not  to  introduce  him 
into  the  trust  as  a  trustee. 

But  it  was  said  that  if  Clarke  exceeded  his 
powers  in  giving  the  leases  in  question  to  the 
defendant  below,  as  valid  leases  of  the  trustees, 
585*]  when  they  were,  in  truth,  *nugatory 
and  void,  he  has  made  himself  the  contracting 
party,  and  shall  be  personally  bound  by  the 
deeds;  and  cases  are  cited  to  show  that  an  attor- 
ney who  executes  a  deed  with  covenants  in  his 
own  name  is  personally  liable  ( White  v.  Skin- 
ner, 13  Johns.,  307,  310;  Dusenbury  v.  Ellis,  3 
John.  Cas.,  70;  Appleton  v.  Binks,  5  East,  148); 
but  these  cases  turn  upon  the  point  that  the 
party  who  is  held  responsible,  executed  a  con- 
tract or  deed  in  his  own  name,  professing  to 
have  a  power  from  another  which  he  has  not. 
This  was  the  point  in  the  case  cited  from  East, 
And  of  that  cited  from  13  Johns.;  and  the  prin- 
ciple is  salutary  and  just,  for  it  operates  to  re- 
strain and  punish  the  guilty  and  to  protect  the 
nnocent;  and  it  encourages  fair  and  open  deal- 
ng  between  contracting  parties.  But  it  has  no 
application  to  this  case;  for  Clark,  the  attor- 
ney, though  he  erred,  acted  in  good  faith.  He 
did  not  profess  to  have  a  power  which  he  had 
not.  but  disclosed  fully  the  authority  under 
which  he  acted,  and  executed  the  releases  he 
gave  in  the  names  of  his  constituents,  and  not 
in  his  own  name. 

The  doctrine  of  estoppel  was  relied  on  as  ap- 
plicable to  this  case,  but  I  am  satisfied  that  the 
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principles  which  belong  to  that  doctrine  can- 
not affect  the  plaintiff  in  this  suit. 

The  estoppel  was  supposed  to  be  created  by 
the  grant  and  release  from  Clarke  to  Sinclair,  of 
the  rents  reserved  by  the  second  lease.  This 
grant  and  release  is  indorsed  upon  the  lease. 
It  is  executed  by  Clarke  in  his  own  right,  and 
not  as  attorney  to  the  trustees;  and  in  it, 
Clarke,  acting  in  his  own  right,  recites  that  he 
was  the  lawful  owner  and  proprietor,  for  the 
term  of  his  natural  life,  of  the  premises  in  the 
recited  lease,  thereby  demised  to  Sinclair,  and 
was  justly  entitled  to  the  yearly  rents  thereof 
as  reserved  by  the  lease,  this  recital  is  said  to 
estop  Clarke,  and  the  lessor  of  the  plaintiff  be- 
low, as  claiming  under  him,  from  denying  or 
calling  in  question  the  validity  of  the  lease; 
and  the  case  of  Jewell,  1  Roll.,  408,  is  cited  to 
support  the  position. 

In  that  case,  the  plaintiff  declared  upon  an 
obligation,  with  condition  to  perform  cove- 
nants contained  in  an  indenture  referred  to  in 
the  condition  :  the  defendant  said  *in  [*586 
his  plea,  that  there  was  no  such  indenture;  and 
the  court  overruled  his  plea  as  frivolous,  be- 
cause he  was  estopped  from  the  denial  of  the 
indenture.  The  case  of  Shelly  v.  Wright ,  Willes, 
9,  is  also  cited  to  show  that  a  recital  in  a  deed 
of  a  particular  fact,  or  of  an  indenture,  estops 
the  party  to  deny  the  fact,  or  deed  so  recited  ; 
and  Co.  Litt.,  352  b,  was  relied  on,  to  prove 
that  the  acceptance  of  rent  would  estop  the  les- 
sor from  denying  the  lease.  The  principle  of 
these  authorities  is  not  denied,  but  it  has  no  ap- 
plication to  this  case.  The  principle  is  that  an 
estoppel  concludes  the  party  from  alleging  the 
truth  and,  therefore,  a  man  who  admits  a  fact 
or  deed  in  general  terms,  either  by  reciting  it 
in  an  instrument  executed  by  him,  or  by  acting 
nnder  it,  shall  not  be  received  to  deny  its  exist- 
ence. But  when  the  truth  appears  by  the  same 
deep  or  record,  which  would  otherwise  work 
the  estoppel,  then  the  adverse  party  shall  not 
be  estopped  to  take  advantage  of  the  truth;  for 
he  cannot  be  estopped  to  allege  the  truth  when 
it  appears  of  record.  Ld.  Coke,  in  his  com- 
mentary on  Littleton,  who  gives  the  rule  con- 
tended for,  at  the  same  time  makes  this  excep- 
tion ;  and  Baron  Comyn,  in  his  valuable  digest 
confirms  both  the  rule  and  the  exception.  (Com. 
Dig.,  Estoppel,  E,  2.)  Two  cases  are  put  by 
them  to  exemplify  the  exception.  The  first  is 
the  case  of  a  fine  levied,  or  concord  made  upon 
an  original  on  which  a  retraxit  is  entered.  The 
parties  are  estopped  to  say,  when  the  fine  is 
pleaded,  that  it  was  not  upon  an  original  (for 
it  shall  be  intended  well  levied),  yet  if  it  ap- 
pears by  the  same  record  that  a  retraxit  was 
entered  on  the  original,  then  the  parties  are  not 
estopped  to  say  it  ~,  for  it  appears  by  the  record 
itself.  The  second  is  an  impropriation  to  a 
Bishop  of  a  Rectory,  after  the  death  of  the  in- 
cumbent, and  by  indenture  showing  the  mat- 
ter, the  Bishop  demises  the  Rectory  for  years 
in  the  life  of  the  incumbent,  and  the  lease  is 
confirmed  by  the  dean  and  the  chapter.  The 
Bishop  is  not  estopped  by  the  indenture  of  de- 
mise, for  it  appears  by  the  same  deed  that  he 
then  had  nothing  in  the  Rectory. 

*Now,  in  the  case  before  this  court,  [*587 
the  deed  of  grant  and  release  containing  the  re- 
cital supposed  to  produce  the  estoppel,  is  in- 
dorsed on  the  release,  and  refers  to  it ;  and  the 
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terms  of  the  recital  are.  that  he  (Clarke)  is  the 
owner  and  proprietor  for  his  life,  of  the  prem- 
ises described  in  the  within  written  indenture 
of  lease  and,  in  and  by  the  within  written  in- 
denture, demised  and  leased  to  George  Sinclair 
within  named,  and  is  justly  and  lawfully  en- 
titled to  the  yearly  rent  thereof,  as  reserved  by 
the  within  indenture  of  lease. 

Now  this  recital  of  the  lease,  and  reference 
to  it,  made  it  parcel  of  the  deed  of  grant  and 
release,  as  fully  as  if  it  had  been  recited  at  large 
and  incorporated  therein.  Indeed,  the  release 
is  unintelligible  without  the  lease  to  render  it 
complete  ;  and  reference  must  be  had  to  the 
lease  to  ascertain  what  the  rents  are  which  the 
deed  indorsed  upon  it  professes  to  grant  and 
release  to  the  lessee.  Besides,  the  deed  of  grant 
and  release  is  so  attached  to  the  lease,  that  the 
one  cannot  be  produced  without  the  other.  This 
recital,  then,  cannot  estop  the  plaintiff  from 
alleging  the  lease  to  be  void  ;  because  the  lease 
itself  is  produced,  and  bears  on  the  face  of  it 
the  evidence  of  its  own  nullity;  and,  on  the 
principle  of  the  cases  from  Coke  and  Corny n, 
the  truth  appearing  by  the  same  record  which 
contains  the  recital  of  its  validity,  may  be  al- 
leged, notwithstanding  the  recital.  But  again, 
the  defendant  himself  produces  the  lease  he 
would  prove  by  the  recital,  and  if  the  plaintiff, 
under  the  circumstances,  and  in  the  absence  of 
the  lease  itself,  would  be  estopped  from  gain- 
saying its  existence  or  controverting  its  valid- 
ity, by  the  general  recital  of  it  as  a  valid  lease, 
in  the  deed  indorsed  upon  it,  the  matter  would 
be  set  at  large,  and  the  case  opened  to  all  just 
objections,  by  the  introduction  of  it  by  the  de- 
fendant, as  evidence  in  the  cause.  I  may  add 
that  the  deed  is  executed  by  Clarke  in  his  own 
right,  and  the  lease  as  attorney  for  the  trustees, 
and  that  the  plaintiff  in  the  ejectment  claims 
under  Clarke  as  trustee,  under  the  Act  of  the 
Legislature,  and  not  in  his  own  right ;  circum- 
stances which,  of  themselves,  might  preclude 
588*]  the  application  of  the  estoppel.  *But 
I  rely  on  the  answer  already  given  as  conclu- 
sive, and  hold  that  the  recital  in  the  deed  can- 
not estop  the  plaintiff  from  alleging  the  lease 
to  be  void,  nor  in  any  respect  confirm  it. 

But  it  is  urged  that  the  defect  in  the  lease 
proceeded  from  the  mistake  and  fault  of  Clarke 
in  executing  the  power  delegated  to  him  by  the 
first  letter  of  attorney  executed  by  all  the  trust- 
ees, and  conferring  upon  him  an  effectual  au- 
thority to  make  a  valid  lease  ;  and  that  having 
received  consideration  for  the  lease  he  would 
be  compelled  to  rectify  the  mistake,  and  sup- 
ply the  defect. 

If  the  objection  was  a  defective  execution  nf 
the  power  by  the  attorney,  equity,  in  regard  to 
the  consideration,  might  compel  the  parties  to 
supply  the  defect.  But  the  remedy,  in  that  case, 
would  be  in  equity  ;  and  the  defective  lease 
would  be  inoperative  at  law,  and  must  yield  to 
the  legal  title  acquired  by  the  purchaser  under 
the  decree  of  sale  on  the  foreclosure  of  the 
mortgage.  Sinclair,  though  in  possession,  and 
entitled  to  a  lease,  could  not  set  up  that  equi- 
table title  in  an  injectment  as  a  bar  to  a  recov- 
ery, but  must  resort  to  a  court  of  equity  for  an 
injunction  to  protect  him  in  his  possession. 

Nor  was  it  legally  available  to  the  defendant, 
for  his  defense  to  the  ejectment,  to  show  that 
the  mortgage  was  taken  subject  to  the  lease, 
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or  that  the  master's  sale  was  with  knowledge 
of  the  lease,  and  subject  thereto  ;  for  the  evi- 
dence to  show  the  facts  being  parol,  and  in  con- 
tradiction to  the  terms  of  the  mortgage  and  the 
master's  deed,  was  incompetent  and  inadmis>-i 
ble  ;  and  if  admitted,  would  not  confirm  the- 
lease,  or  render  it  valid  ;  for,  being  absolutely 
void,  it  was  incapable  of  confirmation  at  law. 

If  the  acts  or  admissions  of  the  parties  to  the- 
mortgage,  or  the  circumstances  attending  the 
sale,  or  the  notice  chargeable  upon  the  pur- 
chaser, of  the  claims  of  the  defendant,  tgave 
him  any  rights  as  against  the  plaintiff  below, 
those  rights  are  of  equitable  cognizance,  and 
cannot  prevail  against  the  legal  estate  of  the 
plaintiff  in  ejectment. 

My  opinion  is,  that  the  judgment  of  the  S. 
C.  was  correct,  and  ought  to  be  affirmed. 

Per  totam  curiam, 

Judgment  affirmed. 

Cited  in— 12  Wend.,  670;  13  Wend.,  208;  15  Wend.. 
439 ;  20  Wend.,  387 ;  4  Hill.,  514 ;  5  Den.,  230 ;  9  Paige, 
659 ;  3  Edw..  26 ;  Hoffm.,392 ;  3  N.  Y.,  536 ;  19  N.  Y.t 
456;  41  N.  Y.,  140;  54  N.  Y..  40.  562,  626 ;  58  N.  Y.,  468 ; 
61  N.  Y.,  60 ;  3  Hun,  301 ;  2  Barb.,  621 ;  6  Barb.,  16 ;  18 
Barb.,  20 ;  36  Barb.,  391 ;  62  Barb.,  235 ;  3  T.  &  C.,  341  ; 
5  T.  &  C.,  534 ;  14  Abb.  Pr.,  44 ;  1  Abb.  N.  S.,  109 :  1 
Rob.,  469 ;  6  Rob.,  137 ;  11  How.  U.  S.,  323 :  12  Id.,  19U 
24  Id.,  431 ;  6  Wall.,  733 :  1  Sawy.,  603 ;  2  Wood.  &  M.^ 
366,  368 ;  2  Blatchf.,  65-67 ;  21  Am.  Rep.,  109(80  Penn., 
482) ;  24  Mich.,  148 ;  34  N.  J.  E.,  465. 


*JAMES  LA  FROMBOIS,  Plaintiff  in  [*589- 
Error, 

V. 

JAMES  JACKSON,  ex.  dem.  ABRAHAM  M. 
SMITH,  URIAH  P.  SMITH  and  JERUSHA  M_ 
ACKERLY,  Defendant  in  Error. 

Statute  of  Limitations — Adverse  Possession — 
Need  not  Commence  Under  an  Effectual  Deed" 
— No  Deed  Need  be  Produced — Entry  Under 
Cokrr  of  Title,  Sufficient,  however  Groundless 
the  Supposed  Title  be — Fact  of  Possession  and 
it*  Character,  the  Test — Claim  Under  Exec- 
utory Contract  to  Convey — Adverse  Possession 
of  Public  Lands — 40  Tears  Necessary  to  Bar 
People's  Right,  or  Operation  of  Patent — Posses- 
session  Presumed  Adverse — Special  Verdict 
Should  Find  the  Facts,  or  Conclusive  Evidence 
— Evidence  of  Adverse  Holding. 

It  is  not  necessary  that  an  adverse  possession,  in 
order  to  be  available  within  the  Statute  of  Limita- 
tions, should  commence  under  an  effectual  deed. 

Though  the  possessor  claim  under  written  evi- 
dence of  title,  and  on  producing  that  evidence,  it 
prove  to  be  defective,  yet  the  character  of  his  pos- 
session, as  adverse,  is  not  affected  by  the  defects  of 
his  title. 

If  the  entry  is  under  color  of  title,  the  possession 
will  adverse,  however  groundless  the  supposed  title 
may  be. 

The  fact  of  possesion,  and  its  character,  or  the 
quo  animo,  are  the  test.  , 

A  claim  under  an  executory  contract  to  convey 
land,  the  consideration  being:  paid,  and  which  a 
court  of  equity  would.therefore.speciflcally  enforce 
against  the  vendor,  is  a  sufficient  claim  under  color 
of  title,  to  constitute  an  adverse  possession  within 
the  Statute  of  Limitations. 

Where  it  is  objected,  upon  a  special  verdict,  that 
an  adverse  possession  is  not  available,  because  the 
claim  constituting  it  is  under  a  foreign  govern- 
ment, the  court  cannot  notice  this  fact,  unless  it  is- 


NOTE.  —  Adverse  possession—  What  constitutes  — 
Effect  of. 

See,  generally,  Jackson  v.  Smith,  13  Johns.,  406,. 
note,  and  other  notes  there  cited.  • 
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found  by  the  jury.  It  cannot  be  inferred  from  evi- 
dence stated  in  the  special  verdict.  Per  Jones,  Chan- 
cellor. 

And  this,  though  the  jury  might  have  found  the 
fact  from  the  evidence.  Per  Jones,  Chancellor. 

In  a  suit  for  a  legacy,  where  the  assent  of  an  exe- 
cutor is  necessary,  if  the  jury  find  a  special  verdict, 
stating  facts,  from  which  they  might  have  inferred 
such  assent,  but  do  not  find  such  assent  expressly, 
the  court  cannot  intend  it.  Per  Jones,  Chancellor, 
on  the  authority  of  Barnes  v.  Williams.  11  Wheat., 
415.(a) 

An  adverse  possession  of  public  lauds  for  a  term 
short  of  40  years,  will  not  obstruct  the  operation  of 
a  patent,  nor  bar  the  people  of  their  right. 

Not  so  of  an  individual  though  he  be  a  grantee  of 
the  people.  For  though  he  take  a  grant  while  the 
40  years  are  running  against  the  people,  yet  he  must 
sue  within  20  years  or  his  entry  is  barred. 

The  mere  possession  of  land,  without  claim  of 
title,  will  never  confer  a  title  on  the  possessor.  Per 
Jones,  Chancellor. 

But  a  claim  of  title  makes  the  possession  adverse, 
however  groundless  the  claim  may  be;  and  this 
may  be  matured  into  a  title  either  against  an  indi- 
vidual or  the  people.  Per  Jones,  Chancellor,  and 
Jordan,  Senator. 

Possession  and  improvement,  such  as  is  custom- 
ary with  owners,  will  of  itself,  ripen  into  a  title, 
unless  the  possessor  recognize  title  in  another,  or 
disavow  title  in  himself.  Per  Jones,  Chancellor. 
590*]  *Claiming  title,  and  forbidding  the  owners 
entering  for  the  purpose  of  a  survey,  recognized  as 
evidence  of  an  adverse  holding. 

If  a  defendant  show  a  claim  of  title  and  30  years 
adverse  possession,  the  court  will  intend  the  title 
to  be  lawful,  unless  the  contrary  be  shown  by  its 
production.  Per  Colden,  Senator. 

A  special  verdict  should  either  find  the  fact  to  be 
adjudicated  upon  by  the  court,  or  evidence  which 
proves  it  conclusively.  Per  Spencer,  Senator. 

Though  a  possession  be  not  adverse  at  its  com- 
mencement, it  may  become  so  by  a  subsequent 
claim  of  title,  amounting  to  an  actual  ouster.  Per 
Spencer  and  Viele.  Senators. 

A  deed  is  not  essential  to  constitute  an  adverse 
possession  ;  and  if  there  be  a  deed,  it  need  not  be 
produced  :  or  if,  on  production,  it  proves  to  be  de- 
fective, this  does  not  prevent  the  possession  being 
adverse.  Per  Stebbins  and  Jordan,  Senators. 

The  principle  and  policy  of  the  statute  limiting 
the  right  of  entry  into  lands,  considered ;  and  the 
history,  object  and  present  state  of  the  doctrine  of 
adverse  possession.  Per  Viele,  Senator. 

Every  possession  is  presumed  to  be  adverse,  until 
the  contrary  is  shown.  How  this  may  be  rebutted 
—  receiving  a  lease,  paying  rent,  acknowledging 
title  in  another,  showing  that  the  possessor,  in  fact, 
entered  without  claim  of  title.  Per  Viele,  Senator. 

Citations— 12  Johns.,  365.  368  ;  11  Wheat.,  415 ;  12 
Ves.,  266 ;  9  Johns.,  180,  182;  18  Johns.,  44,  355;  1  Cow., 
285,286;  4  Johns.,  182,  411;  6  Johns.,  217;  16  Johns., 
301,  348;  Stat.,  21  James,  I.,  ch.  16;  1  L.  L.,  185:  Runn. 
Ej.,  58,  234 ;  Esp.  Ev.,  195,  196;  18  Burr.,  119;  10  Johns., 
356 ;  5  Wheat.,  124 ;  7  Wheat.,  120. 

ON  ERROR  from  the  Supreme  Court.  The 
action  below  was  ejectment  for  lot  No.  72, 
in  Dean's  patent,  Chazy,  Clinton  Co. ;  tried  at 
the  circuit  in  that  county,  June  24th,  1822,  be- 
fore Yates,  late  justice  of  the  Supreme  Court, 
when  a  special  verdict  was  found,  stating  that 
July  11,  1769,  letters  patent  were  granted  to 
Dean,  Boyd  and  others,  for  4,618  acres,  in- 
cluding the  premises  in  question;  that  in  1798, 
a  field  book  and  map  of  the  patent  were  made 
and,  Aug.  17,  1802,  a  partition  among  the  pro- 
prietors, by  which  lot  72,  the  premises  in  ques- 
tion, fell  to  Jonathan  Lawrence,  who  devised 
them  in  fee  to  Samuel  Lawrence  and  others, 
who  (Dec.  17,  1817,  after  Lawrence's  death) 
conveyed  them  in  fee  to  Abraham  Bocker,  who 
also  claimed  under  a  foreclosed  mortgage  from 
one  Richard  Dean;  that  Bocker,  Dec.  18, 1817, 
conveyed  the  premises  in  question  in  fee  to 
Richard  M.  Lawrence,  who  May  6,  1819,  con- 
fa)  Vide,  Monkhouse  v.  Hay,  ante  424,  note  a. 
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veyed  them  in  fee  to  the  lessors  of  the  plaint- 
iff below. 

That  the  defendant  below  was  in  possession 
of  the  premises  in  question  at  the  commence- 
ment of  the  suit,  and  had  refused  to  take  a 
lease  under  one  Shefflin,  who  claimed  under  a 
French  grant.  That  in  1776,  when  the  Ameri- 
cans retreated  *f rom  Canada,  the  father  [*59 1 
of  the  defendant  below  was  in  possession  of  the 
premises  in  question  ;  that  he  was  driven  off 
by  the  enemy,  and  his  house  burned  ;  that  he 
joined  our  troops  and  went  to  Albany,  and  re- 
turned again  at  the  close  of  the  War,  in  1784,  re- 
built his  house,  and  entered  into  possession  of 
the  premises  in  question,  claiming  them  KS  his 
own,  until  the  time  of  his  death,  about  12 
years  since  ;  that  he  left  the  defendant  below 
in  possession,  who  claimed  as  heir  at  law  of 
his  father,  and  continued  in  possession  up  to 
the  commencement  of  this  suit;  that  La  From- 
bois,  the  elder,  claimed  the  laod  as  his  own 
during  his  life,  and  forbade  the  surveyor  under 
Dean's  patent  coming  on  to  the  premises  in 
question,  when  he  surveyed  for  the  purpose 
of  making  out  the  field  book  and  map  of  1798; 
and  the  surveyor  accordingly  passed  round  the 
premises  ;  that  soon  after  the  Revolutionary 
War,  a  writing  in  French,  dated  in  1768,  was 
in  possession  of  La  Frombois,  the  elder,  under 
which  the  premises  in  question  have  ever  since 
been  held — a  literal  translation  of  which  is  as 
follows:  "  La  Frombois  has  permission  to  take 
two  lots  of  land  in  my  Seignory  on  Lake 
Champlain  to  settle  himself  there,  and  I  prom- 
ise him  that  when  the  conveyances  of  said  lots 
of  land  shall  be  made,  one  of  which  shall  pay 
no  rent,  only  one  sol  of  acknowledgment;  and 
in  case  the  lot  of  land  which  he  shall  take 
shall  be  required  to  establish  •  the  domain,  I 
promise  to  replace  to  him  as  much  improved 
land  with  buildings,  &c.,  as  might  be  found  on 
the  said  two  lots  of  land.  Done  at  Montreal, 
the  28th  June,  1768.  Francis  Mackay. "  That 
the  father  always  claimed  the  land  as  his  own, 
under  the  above  writing,  and  that  La  From- 
bois claimed  the  premises  under  Mackay,  who 
was  an  Englishman, and  lived  somewhere  about 
N.  Y. ;  that  the  defendant  below  had  also  in 
his  possession  another  writing  also  in  French 
which  is  in  the  words  and  figures  following  : 
"  L'am  mil  sept  cent  quatrevingt  six,  de  deux 
jour  de  September,  Je,  Maurice  Desdevent,  de 
Glandons,  Arpenteur  jure  commissione  du  Roy 
d'Angleterre,  et  des  Etats  Unis,  resident  au 
Lac  Champlain,  District  de  Clinton,  soussigne; 
Certifie  qu'a  la  requete  du  Sr.  Jean  Baptist  La 
Foy,  dit  La  Fromboise,  pere,  habitant  du  dit 
Lac  Champlain,  Signeurie  *de  Mon-  [*592 
sieur  Francis  Mackoy,  Je  me  suis  transporte 
sur  1'habitation  du  dit  Sieur  La  Fromboise,  ou 
etant,  apres  avoir  examine  le  billet  de  conces- 
sion de  mon  dit  Seigneur  Mackoy,  date  a 
Montreal,  le  28  Juin,  1768,  deideux  terris  que 
le  fdit  Sieur  La  Fromboise  a  declare  etre  de 
trois  arpents  de  front  chachune,  et  le  central, 
passe  devant  Maitre  Latoure,  Notaire  a  La 
I  Prairie,  de  la  Magdeleine,  le  24  Avril,  1771,  de 
huit  arpents  de  front,  J'ai  commence  a  etablir 
une  ligne  est  et  ouest  du  monde  a  1'extremite 
Septentrionalle  du  desert,  du  susdit  Sieur  La 
Fromboise  et  1'ai  marquee  par  des  piquets  pour 
separer  au  nord  le  terre,  du  susdit  Sieur  La 
Fromboise  des  terres  non  concedees  ;  et  de  la 
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ditte  ligne  j'ai  chaine,  allant  au  sud,  quatorze 
arpents  pour  le  front,  des  terres  du  Sr.  La 
Fromboise,  selon  les  litres  raentionnes  ;  au 
bout  desquels  j'ai  tire  un  ligne  parallel  a  la 
precedente,  et  1  ai  marquee  egalement,  par  des 
piquets,  pour  servir  a  prolonger  la  susdit  ligne, 
et  separer  au  sud  la  terre  au  susdit  Sieur  La 
Fromboise  des  terres  non  concedee. 

Fait  en  presence  du  susdic  Sieur  La  From- 
boise, que  a  signe  la  minute  des  pres  entes,  et 
de  Michel  Arbour,  suivant  1'ordonnance;  ainsi 
signe  a  la  minute,  La  Fromboise,  en  icelle  et 
pour  copie. 

M.  DESDEVENS  DE  GLANDONS,  Arpenteur." 

A  literal  translation  of  which  paper  is  as 
follows : 

"  In  the  year  1786,  the  second  day  of  Sep- 
tember, I,  Maurice  Desdevans  De  Glandons, 
sworn  surveyor,  having  a  commission  from  the 
King  of  England,  and  from  the  United  States, 
residing  on  Lake  Champlain,  district  of  Clin- 
ton, undersigned,  certify,  that  at  the  request 
of  Mr.  Jean  Baptiste  Lafoi,  otherwise  called 
La  Fromboise,  the  father,  an  inhabitant  of  said 
Lake  Champlain,  surveyor  of  Mr.  Francis  Mac- 
kay,  I  went  to  the  habitation  of  said  Mr.  La 
Fromboise,  and  being  there,  after  having  ex- 
amined the  title  of  commission  of  the  said 
Seigneur  Mackay,  dated  at  Montreal,  the  28th 
June,  1768,  of  two  pieces  of  land  that  the  said 
M.  La  Frombroise  declared  to  be  of  three 
acres  (arpents)  in  front  each,  and  the  contract 
passed  by  and  before  Master  (Mastieu)  Latoure, 
Notary  at  Laprarie,  de  la  Magdalain,  the  25th 
593*]  April,  1771,  *of  eight  acres  (arpents)  in 
front,  I  began  to  establish  a  line  east  and  west 
of  the  world  at  the  northern  (septentrionalle) 
extremity  of  the  chaining  of  the  said  M.  La 
Fromboise,  and  having  marked  it  by  stakes  in 
order  to  separate  at  the  north  the  land  of  the 
said  M.  La  Fromboise,  from  lands  not  granted 
and  from  the  said  line  I  have  chained  running 
south  fourteen  acres  (arpents)  for  the  front  of 
the  land  of  the  said  M.  La  Fromboise,  agree- 
able to  the  title  above  mentioned  ;  at  the  end 
of  whicn  I  have  raised  a  line  parallel  to  the 
one  preceding.  I  have  also  marked  by  stakes 
in  order  to  prolong  the  above  mentioned  line, 
and  to  separate  on  the  south,  the  lands  of  the 
said  M.  La  Fromboise,  from  lands  not  con- 
ceded. Done  in  presence  of  the  said  M.  La 
Fromboise,  who  has  signed  the  minutes  of 
these  presents  and  of  Mickael  Arbor,  who  has 
declared  his  inability  to  sign  his  name,  after  no- 
tice having  been  made  agreeable  to  ordinances," 
then  signed  on  the  minutes  "La  Fromboise" 
and  "M.  Desdevans  de  Glandons,  surveyor," 
"  Copy  "  which  said  paper  was  indorsed  in  the 
handwriting  of  the  surveyor  Desdevans,  in  the 
words  and  figures  following  :  "  Copie  proces 
'verbal  de  la  terre  dupar  suet  La  Fromboise,  2 
September,  1786,  paye  M.  D." 

But  whether,  &c. 

The  Supreme  Court  gave  judgment  for  the 
plaintiff  below. 

The  cause  came  before  that  court  on  a  ver- 
dict, subject  to  their  opinion  on  a  case  ;  and 
which  was  afterwards,  pursuant  to  a  stipula- 
tion at  the  trial,  turned  into  a  special  verdict 
in  the  above  form. 

The  court  below  inferred  from  the  case,  that 
the  defendant  claimed  under  the  grant  of  a 
foreign  government,  and  thought  it,  therefore, 
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not  distinguishable  from  Jackson  v.  Waters,  12 
Johns.,  365. 

They,  therefore,  delivered  their  opinion  as 
follows : 

"This  case  cannot  be  distinguished  from  that 
of  Jackson  v.  Waters,  decided  by  this  court, 
October  Term,  1815,  12  Johns.,  305.  It  has 
been  contended  that  that  case  does  not  corre- 
spond-with  the  other  decisions  of  this  court,  on 
the  doctrine  of  adverse  possession.  By  those 
decisions  it  is  not  necessary  to  constitute  a 
good  adverse  possession,  that  it  should  have 
been  commenced  under  a  deed  for  the  prem- 
ises, *and  if  the  defendant  has  a  deed,  [*594 
he  need  not  produce  it;  and  further,  if  on  pro- 
duction, it  proves  to  be  defective,  that  does  not 
affect  the  adverse  character  of  the  possession. 
But  these  decisions  suppose  a  claim  under  a. 
title  which  might  be  valid.  One  reason  why  a 
possession  taken  under  a  claim  of  title  shall, 
if  continued  for  a  sufficient  length  of  time,  bar 
him  who  has  the  legal  title,  is,  that  the  defend- 
ant is  presumed  to  have  entered  under  a  title 
which  he  had  reason  to  believe,  and  did  be- 
lieve, was  a  good  title.  The  fact  of  possession 
and  the  quo  animo  it  was  commenced  or  con- 
tinued,- are  the  only  tests.  (2  Johns.,  180.)  But 
when  he  shows  a  possession  taken  under  a  grant 
from  a  foreign  government,  which  he  is  bound 
to  know  could  make  no  valid  grant,  he  shows 
that  he  could  not  have  supposed  he  was  pur 
chasing  a  good  title.  In  Jackson  v.  Ingraham, 
4  Johns.,  122,  it  is  said  :  "This court  can  take 
no  notice  of  any  title  to  land  not  derived  from 
our  own  government,  or  the  Province  of  New 
York."  The  defendant  had  not  the  semblance 
of  a  legal  title,  according  to  the  uniform  doc- 
trine of  this  court.  On  the  face  of  it,  it  is  a 
nullity,  and  repels  the  presumption  in  favor 
of  the  innocence  of  the  defendant,  or  the  bona 
fides  of  his  possession,  which  would  have  arisen 
had  he  shown  a  mere  claim  of  title,  without 
showing  what  that  title  was.  In  that  case,  the 
court  would  have  presumed  the  title  under 
which  he  claimed  to  be  a  lawful  title:  but  when 
he  shows  his  claim  to  issue  from  a  source 
whence  a  good  title  could  not  possibly  flow,  he 
removes  the  foundation  upon  which  alone  a 
presumption  in  his  f»vor  could  rest." 

The  reasons  for  the  decision  below,  were  now 
assigned  to  this  court  substantially  as  above. 

The  cause  was  argued  by, 

Mr.  8.  A.  Foot,  for  the  plaintiff  in  error,  and 

Mr.  T.  J.  Oakley,  for  the  defendant  in  error. 

But  as  they  proceeded  mainly  on  the  ground 
that  the  claim  of  the  defendant  below  was  lx>t- 
tomed  on  a  grant  from,  or  contract  with  a  for- 
eign government,  which  the  court  here  rejected 
as  not  arising  in  the  case,  the  arguments  are, 
therefore,  omitted. 

*The  defendant  in  error  made  three  [*595 
additional  points  against  the  adverse  posses- 
sion of  the  defendant  below. 

1.  That  the  papers  under  which  he  claimed 
forbid  the  presumption  that  he  entered  under 
color  of  title. 

2.  That  he  could  not  be  deemed  to  have  held 
under  Mackay. 

3.  That  the  title  was  in  Great  Britain  at  the 
time  of  his  entry,  against  whom  the  Statute  of 
Limitations  did  not  run,  and  his  possession  not 
then  being  adverse,  could  not  become  so  with- 
out the  acquisition  of  a  new  and  better  title. 
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JONES,  Chancellor,  after  stating  the  facts. 
The  evidence  shows  continued  possession  of 
the  lot  by  the  defendant  and  his  ancestors,  for 
upwards  of  thirty-five  years,  under  a  claim  of 
title,  and  against  all  the  world.  This  continued 
possession  is  strengthened  by  the  anterior  pos- 
session of  the  father,  interrupted  only  by  the 
incursions  of  the  enemy,  and  their  destruction 
of  his  domicil ;  and  it  is  more  materially  forti 
fied  by  the  refusal  of  the  elder  Frombois  to 
permit  the  surveyor  of  the  claimants  under  the 
patent  to  enter  upon  the  premises,  and  the  sub- 
sequent descent  cast  from  the  ancestor  to  the 
heir.  It  might,  with  plausibility  at  least,  be 
contended  that  the  peremptory  refusal  of  the 
elder  Frornboi§  to  permit  the  surveyor  of  the 
patentees  to  enter  upon  the  lot,  and  his  open 
resistance  to  their  claim  of  title  to  it,  amounted 
to  a  disseisin  ;  and  if  so,  the  descent  cast  would 
toll  the  entry,  and  the  action  of  ejectment  could 
not  be  sustained.  But  if  it  was  not  a  disseisin, 
it  was  a  decided  act  of  hostility  to  the  title  un- 
der which  the  lessors  now  claim.  It  was  con- 
clusive proof  of  an  adverse  holding.  This  sur- 
vey was  upwards  of  twenty  years  anterior  to 
the  commencement  of  the  suit,  and  from  that 
time,  if  not  from  an  interior  period,  the  de- 
fendant is  clearly  entitled  to  date  his  actual  ad- 
verse possession  against  these  lessors  and  those 
under  whom  they  claim.  This  possession  would 
seem  to  be  conclusive.  Why,  then,  did  not  his 
defense  prevail  ?  The  reason  assigned  by  the 
Supreme  Court  is,  that  he  held  under  a  claim 
of  title  derived  from  a  foreign  government,  and 
that  that  claim  of  title  rendered  his  possession 
unavailing. 

596*]  *It  is  found  by  the  special  verdict, 
that  the  premises  were  held  under  a  paper  writ- 
ing, which  was  in  the  possession  of  the  elder 
La  Frombois  soon  after  the  Revolutionary  War, 
bearing  date  June  28,  1768,  and  signed  by  Fran- 
cis Mackay,  purporting  to  be  a  permission  from 
Mackay  to  La  Frombois  to  take  two  lots  of  land 
in  his  seigniory  on  Lake  Champlain,  to  settle 
himself  thereon,  and  a  promise  that  when  the 
conveyances  of  the  lots  should  be  made,  for 
one  of  which  he  should  pay  no  rent,  only  one 
of  acknowledgment,  in  case  the  lot  of  land  he 
should  take  should  be  required  to  establish  the 
domain,  he  would  replace  to  him  as  much  im- 
proved land,  with  buildings,  &c.,  as  might  be 
found  on  the  said  two  lots.  The  jury  find  that 
the  defendant's  ancestor  always  claimed  the 
laud  as  his  own  under  this  writing,  and  that  he 
claimed  under  Mackay,  who  was  an  English- 
man, and  resided  somewhere  about  N.  Y. 

The  defendant  appears  by  the  special  verdict 
to  have  had  in  his  possession  another  writing, 
in  the  French  language,  purporting  to  be  a  cer- 
tificate given  in  the  year  1786,  by  one  Desde- 
vans,  who  calls  himself  a  sworn  surveyor,  hav- 
ing a  commission  from  the  King  of  England 
and  from  the  U.  8.,  residing  on  Lake  Cham- 
plain,  district  of  Clinton,  stating,  that  at  the 
request  of  Jean  BaptisteLafoi,  otherwise  called 
La  Frombois,  the  father,  an  inhabitant  of  said 
Lake  Champlain,  surveyor  of  Mr.  Francis 
Mackay,  he  went  to  the  habitation  of  La  From- 
bois, and  being  there,  after  having  examined 
the  title  of  conveyance  of  said  Seignor  Mackay, 
he  made  a  survey  of  the  lots,  a  detailed  account 
of  which  he  gives  in  the  style  of  a  French 
surveyor,  and  which  certificate  he  indorses 
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thus  :  "  Copie  proces  verbal,  &c.,  2d  Septem- 
ber, 1786." 

These  documents  may  be  slender  evidences 
of  title  ;  but  the  question  is,  whether  this  docu- 
mentary evidence,  slender  as  it  may  be,  is  not 
sufficient  to  give  a  character  of  adverse  posses- 
sion to  the  occupancy  of  La  Frombois  under 
it,  and  to  rescue  him  from  the  reputation  of 
being  a  mere  trespasser.  It  is  not  necessary  to 
constitute  an  adverse  possession,  that  it  should 
have  commenced  under  an  effectual  deed.  If 
the  possessor  claims  under  written  evidence  of 
title,  and  on  producing  that  evidence,  it  proves 
to  be  defective,  the  character  *of  his  [*5O7 
possession  as  adverse,  is  not  affected  by  the  de- 
fects of  his  title.  If  the  entry  is  under  color  of 
title,  the  possession  will  be  adverse,  however 
groundless  the  supposed  title  may  be.  The  fact 
of  possession  and  its  character,  or  the  quo  animo 
of  the  possessor,  are  the  test. 

In  this  case,  the  continued  possession  of  La 
Frombois  is  conclusively  shown,  and  the  quo 
animo  is  apparent  from  his  uniform  claim  of 
title,  and  continued  exercise  of  acts  of  owner- 
ship. The  writing  produced,  admitting  it  to 
be  simply  a  contract  for  a  conveyance,  is  in 
accordance  with  the  possession  he  held,  and  the 
claim  of  title  under  it.  His  entire  confidence 
in  his  title,  and  his  reliance  upon  its  sufficiency 
to  protect  his  possession,  and  the  assertion  of 
his  rights  under  it  against  the  claim  of  the  pro- 
prietors under  the  patent,  are  decisive  of  his 
own  opinion  and  belief  in  the  validity  of  his 
title  ;  and,  for  aught  that  is  found  by  the  jury 
in  the  special  verdict,  he  had  reason  to  believe 
that  the  title  under  which  he  held,  was  suffi- 
cient for  his  protection.  It  was  an  express  agree- 
ment, by  a  person  claiming  to  have  the  right 
to  contract  for  the  disposal  of  the  land,  to  con- 
vey to  him  the  lot  he  should  locate,  when  con- 
veyances were  to  be  given,  and  an  agreement 
that  he  should  enter  into  immediate  possession, 
and  hold  the  premises  thus  contracted  to  be 
conveyed  to  him,  without  rent,  until  the  con- 
veyance should  be  given. 

Under  such  an  agreement,  reduced  to  writ- 
ing and  followed  up  by  possession  and  im- 
provements, the  defendant  acquired  a  title  in 
equity  to  the  land,  if  Mackay,  the  party  con- 
tracting to  convey,  had  at  the  time  or  after- 
wards acquired  the  right  or  power  to  perform 
his  agreement.  It  was  a  contract  which  equity 
would  have  enforced  the  performance  of,  and 
the  right  of  La  Frombois  under  it  was  the  more 
perfect  and  stable,  as  the  consideration  had 
obviously  been  already  paid  or  satisfied  by  him 
to  Mackay,  and  there  was  nothing  further  to 
be  done  by  him  to  entitle  him  to  a  conveyance 
of  the  legal  title.  Hence  it  probably  was  that 
he  insisted  so  firmly  and  peremptorily  upon  his 
absolute  right  to  the  land,  and  puts  his  claim 
to  it  upon  the  ground  of  title,  doubtless  resting 
upon  some  subsequent  conveyance  in  execu- 
tion of  the  agreement,  or  considering  his  con 
tract  tantamount  to  a  deed.  It  does  not  ex- 
pressly *appear  that  he  ever  obtained  [*598 
an  actual  conveyance  for  the  lot  ;  but  he  had 
aa  agreement  which  entitled  him  to  a  deed. 
He  may  have  been  in  possession  of  some  furth- 
er muniments,  which, in  the  conflagration  or  his 
house  by  the  enemy,  or  from  some  other  cause, 
had  been  destroyed  or  lost.  But  suppose  the 
contract  to  have  been  his  only  title  ;  it  was  an 
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absolute  engagement  of  a  person  assuming  to 
be  owner,  to  give  him  a  deed  of  conveyance. 
What  reason  had  he  for  distrusting  the  ability 
of  Mackay  to  give  him  an  effectual  deed  of 
conveyance  for  it  ?  He  is  found  in  possession 
in  1776,  and  must  have  taken  the  possession 
some  considerable  time  before;  for  he  had  made 
improvements  on  the  lot,  and  erected  a  dwell- 
ing-house upon  it,  which  he  occupied.  He  was 
expelled  by  the  public  enemy,  and  continued 
an  involuntary  exile  from  it  during  the  war  ; 
but  on  the  restoration  of  peace,  he  returned  to 
it  as  to  his  domicil,  rebuilt  his  house,  repaired 
the  ravages  made  in  his  absence  upon  his  farm, 
and  remained  in  possession  during  the  residue 
of  his  life,  always  claiming  the  estate, and  deal- 
ing with  it  as  his  own,  and  at  his  death  trans- 
mitting it  as  an  inheritance  to  his  son.  During 
all  this  long  period  of  time,  from  1776  to  his 
death  in  1810,  his  possession  and  that  of  his 
son,  from  his  death  to  the  commencement  of 
this  suit,  was  peaceable  and  uninterrupted,  and 
with  the  solitary  exception  of  the  act  of  the 
surveyor  in  1798,  which  was  repelled  at  once, 
and  the  title  of  the  possessor  asserted  and  main- 
tained against  him,  no  adverse  claimant  ap- 
pears to  impeach  the  title  of  the  father  or  the 
son,  or  to  set  up  any  claim  of  title  in  another. 
Then  had  not  the  father,  from  the  time  of  his 
entry  until  his  death,  the  greatest  reason  to  be- 
lieve that  the  title  he  held  under  Mackay, 
whether  that  title  was  legal  or  equitable,  was 
valid  in  law,  and  gave  full  protection  to  his 
possession  and  improvements  ?  And  if  he  had 
reason  to  believe  and  did  believe  his  title  to  be 
good,  as  he  must  be  presumed  to  have  entered 
under  that  title,  his  possession  having  continued 
for  twenty-six  years  after  his  return  to  his  home 
at  the  close  of  the  Revolutionary  War,  must 
bar  a  legal  recovery  by  the  plaintiffs,  admitting 
them  to  have  the  legal  title,  in  this  form  of  ac- 
tion. If  there  could,  under  other  circumstances, 
have  been  any  force  in  the  objection,  that 
599*]  *the  owners  may  have  been  ignorant 
of  the  defendant's  adverse  claim  of  title,  and 
may  have  supposed  him  to  hold  in  subservi- 
ency to  the  title  of  the  rightful  owner,  the  dis- 
tinct and  open  avowal  to  the  surveyor  in  1798, 
by  La  Frombois,  the  elder,  of  the  hostility  of 
his  claim  to  that  of  the  proprietors  under  the 
patent  to  Dean,  was  full  notice  to  his  employ- 
ers that  the  possession  was  adverse  to  them  ; 
and  the  interval  of  time  between  that  occur- 
rence and  the  commencement  of  this  suit,  if 
we  place  no  reliance  on  the  descent  cast  by  the 
death  of  the  father  upon  the  son,  is  of  suffi- 
ently  long  duration  to  bar  the  remedy  by  this 
action  of  ejectment,  by  the  rightful  but  grossly 
supine  proprietors  of  the  land. 

But  the  defendant  is  said  to  claim  his  title 
under  a  foreign  government,  and  the  two  writ- 
ings or  documents  produced  on  the  trial  are  re- 
lied upon  as  evidence  to  show  that  such  was 
the  character  of  his  claim.  I  am  unable  to  dis- 
cover any  proof  of  this  allegation  in  the  special 
verdict.  The  defendant's  claim  of  title  is  under 
Francis  Mackay,  but  how  does  it  appear  that 
Mackay  held  or  claimed  under  a  foreign  gov- 
ernment ?  The  jury  find  that  he  was  an  En- 
flishman.  The  agreement  he  gave  to  LaFrom- 
ois,  was  in  1768.  At  that  time  the  Canadas 
were  Provinces  of  Great  Britain,  and  Mackay 
appears  to  have  then  resided  in  Montreal.  The 
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jury  find  him  to  have  afterwards  resided  in  the 
vicinity  of  N.  Y.  The  intendment  is,  that 
whatever  right  or  title  he  claimed  to  the  land 
was  under  the  government  of  Great  Britain, 
which  is  admitted  to  be  a  legitimate  source  of 
title.  There  is  no  evidence  in  the  special  wer- 
dict  of  any  claim  of  title  by  La  Frombois, 
father  or  son.  under  any  foreign  government, 
nor  does  it  appear,  by  the  finding  of  the  jury, 
that  Mackay  derived  his  title  or  made  his  claim, 
to  the  land  under  any  foreign  power.  How, 
then,  can  this  court  act  upon  the  assumption 
that  the  possession  of  the  elder  La  Frombois. 
was  taken  under  a  grant  from  a  foreign  gov- 
ernment ?  It  is  said  that  the  facts  found  show 
that  he  intended  to  hold  under  the  French 
government.  If  so,  the  conclusion  must  be 
drawn  by  this  court  from  the  evidence  con- 
tained in  the  writing  and  certificate,  or  found 
by  the  jury  ;  but  the  character  of  the  holding, 
and  whether  the  claim  was  under  the  French 
or  *English  government  was  a  question[*6OO 
of  fact  for  the  jury  to  find.  This  court  cannot 
intend  it. 

In  the  case  of  Jackson  v.  Waters,  12  Johns., 
365,  which  is  supposed  by  the  Supreme  Court 
to  govern  this,  it  is  expressly  stated  that  the 
claim  is  under  a  grant  from  the  French  Cana- 
dian government,  to  one  La  Gauchetierre, prior 
to  the  conquest  of  Canada  ;  and  that  fact 
brought  up  the  question  of  the  validity  of  a 
title  derived  from  a  French  grant  in  opposi- 
tion to  a  subsequent  colonial  grant,  and  the  ef- 
fect of  a  possession  avowdedly  taken  and  held 
under  such  a  title.  But  these  questions  can- 
not arise  on  this  special  verdict.  It  does  not 
appear  by  this  verdict  that  La  Frombois,  the 
defendant,  claimed  under  a  French  grant;  and 
we  cannot  look  out  of  the  special  verdict  for 
the  facts  of  the  case.  In  the  case  of  Barnes  v. 
Williams,  11  Wh.,  415.  it  appeared  by  the 
special  verdict  that  the  claim  of  the  plaintiff 
was  founded  upon  a  bequest  of  certain  slaves. 
It  was  essential  to  a  recovery  at  law,  that  the 
assent  of  the  executors  of  the  legacy  should  be 
proved  ;  and  Ch.  J.  Marshall  said,  that  al- 
though, in  the  opinion  of  the  court,  there  was 
sufficient  in  the  special  verdict  from  which  the 
jury  might  have  found  that  fact,  yet  they  had 
not  found  it  ;  and  the  court  could  not,  upon  a 
special  verdict,  intend  it ;  that  the  special  ver- 
dict was  defective  in  stating  the  evidence  of 
the  fact,  instead  of  the  fact  itself.  It  was  im- 
possible, therefore,  that  a  judgment  could  be 
pronounced  for  the  plaintiff.  In  this  case,  the 
jury  neither  found  the  fact  no  any  sufficient 
evidence  of  the  fact,  that  La  Frombois  held 
under  a  French  grant.  The  claim  of  title  to 
lands  within  the  territory  of  this  State,  or  the 
late  Colony  must  be  intended  to  be  under  the 
state  or  colonial  government,  unless  the  con- 
trary expressly  appears.  We  cannot  recur  to 
another  case  occurring  between  other  parties, 
and  involving  other  points,  and  disclosing  dif- 
ferent facts,  for  our  guide  in  determining  this; 
and  if  we  could  refer  to  the  case  relied  upon 
as  not  being  distinguishable  from  this,  we 
should  find  it  not  only  between  different  par- 
ties, but  for  a  different  lot  in  the  patent.  The 
ejectment  there  was  for  part  of  lot  No.  70  ; 
here  it  is  for  lot  No.  72  ;  and  if  it  be  conceded 
that  they  were  both  originally  included  under 
the  same  *agreement,  it  does  not  f ol-  [*60 1 
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low  that  the  subsequent  history  of  both  is  the 
same.  The  objection  to  the  foreign  origin  of 
the  title;  which  proved  fatal  to  the  defense  of 
lot  No.  70,  may  have  been  obviated  if  it  ever 
applied  to  lot  No.  72  ;  and  the  silence  of  the 
special  verdict  on  this  point  is  a  strong  indica- 
tion of  a  want  of  confidence  in  the  objection, 
or  the  want  of  proof  to  sustain  it.  If  the  plaint- 
iff below  intended  to  rely  on  the  foreign  origin 
of  Mackay's  title,  he  should  have  shown  it. 
The  defendant  reposed  himself  essentially  on 
his  possession,  and  the  agreement  with  Mackay 
for  a  conveyance  was  produced  to  show  that 
his  possession  was  taken  and  continued  under 
claim  and  color  of  title.  He  had  a  right  to  rest 
upon  the  presumption  that  the  title  asserted  by 
Mackay  to  the  land  was  deprived  from  the  gov- 
ernment of  the  country,  and  not  from  any 
foreign  power;  and  if  the  plaintiff  chose  to 
leave  the  matter  on  that  presumption,  he  can- 
not complain  of  any  prejudice  from  his  elec- 
tion. If,  in  point  of  fact,  Mackay  did  claim 
the  premises  in  question  under  a  French  grant, 
and  that  fact  had  appeared  in  evidence  at  the 
trial,  the  defendant  might  have  repelled  its 
force  by  showing  a  subsequent  confirmation 
under  the  English  government,  or  by  some 
other  evidence. 

But  without  speculating  upon  suppositions 
cases,  I  must  limit  myself  to  the  special  ver- 
dict ;  and  I  think  the  facts  it  contains  do  not 
warrant  me  in  the  conclusion,  that  the  defend- 
ant's possession  was  taken  under  a  foreign 
government,  or  that  the  elder  La  Frombois  had 
any  reason  to  believe  or  suspect  that  Mackay, 
who  contracted  to  convey  to  him,  did  not  de- 
rive the  title  he  claimed  to  have,  from  a  legiti- 
mate source. 

I  do  not  consider  the  agreement  of  Mackay, 
or  the  certificate  of  the  surveyor,  as  furnishing 
any  conclusive  evidence  of  the  foreign  char- 
acter -of  his  title,  They  contain  decisive  in- 
ternal evidence  of  being  drawn  up  by  a  French 
scrivener,  or  in  a  French  country,  and  with 
reference  to  French  laws  and  usages  ;  and  the 
papers  are  both  in  the  French  language.  The 
contract  was  made  at  Montreal,  and  La  From- 
bois, most  probably,  was  a  French  emigrant  ; 
and  it  was  to  be  expected  that  a  contract  drawn 
up  by  a  French  scrivener  in  his  own  language, 
should  employ  the  terms  which  they  were  ac- 
6O2*]  customed  *to  apply  in  the  description 
of  grants  of  land.  But  be  that  as  it  may,  the 
circumstance,  whatever  might  be  its  relative 
weight  and  importance,  was  matter  of  evidence 
for  the  jury  ;  and  if  parol  evidence  could  be 
admitted  of  a  fact  which,  if  it  existed,  must 
be  of  record  or  in  writing,  was  to  be  urged  to 
them  as  proof  of  the  fact  of  the  French  char- 
acter of  the  claim. 

But  it  is  said  that  the  agreement  of  Mackay 
was  anterior  to  the  patent  to  Dean,  and  that 
he  could  not  claim  under  the  English  govern- 
ment, or  if  he  had  any  equitable  claim  under 
the  colonial  government,  such  claim  must  have 
been  disregarded.  Admitting  the  colonial  pat- 
ent to  Dean  to  be  the  only  legitimate  title  to 
the  land,  it  does  not  follow  that  Mackay  de- 
rived title  under  a  foreign  grant,  or  did  not 
claim  under  the  colonial  government.  He  may 
have  had  a  preemptive  right  which  Dean  and 
his  associates  afterwards  acquired  by  purchase 
or  otherwise,  or  he  may  have  assumed  to  be 
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the  owner  of  the  land  without  any  title  to  it, 
and  when  it  belonged,  in  truth,  to  the  Crown. 
Whatever  the  right  of  Mackay  was,  if  La  From  • 
bois  went  into  possession,  supposing  it  to  em- 
anate from  a  legitimate  source,  and  in  confi- 
dence that  his  contract  entitled  him  to  a  con- 
veyance, and  that  Mackay  had  the  right  to 
give  the  conveyance  he  promised,  his  posses- 
sion would  be  adverse,  notwithstanding  his 
confidence  was  misplaced,  and  the  title  of 
Mackay,  under  whom  he  entered  was  invalid. 
Whether  a  grant  of  the  land  under  the  au- 
thority of  the  French  government,  prior  to  the 
conquest  of  Canada  by  the  British,  would  vest 
any  title  in  the  grantee,  or  confer  on  him  the 
right  under  the  Treaty  of  Paris  to  a  patent 
from  the  English  government,  either  abso- 
lutely or  upon  terms,  are  questions  which  I 
consider  it  unnecessary  and  improper  now  to 
discuss.  I  assume  that  whatever  right  Mackay 
supposed  himself  to  have  to  the  land,  no  evi- 
dence appearing  to  the  contrary,  he  founded 
upon  some  title  or  claim  to  a  title  under  the 
colonial  government ;  and  his  assuming  to  be 
entitled,  and  contracting  to  convey,  gave  to  the 
purchaser  under  him  a  color  of  title,  which 
would  characterize  the  possession  of  such  pur- 
chaser under  such  contract,  as  adverse  against 
all  other  claimants.  If  the  title  was  in  the 
people  at  the  time,  the  possession  of  La  From- 
bois, the  purchaser,  under  the  assumed  owner- 
ship *of  Mackay,  would  not  operate  as  [*6O3 
a  bar,  unless  after  an  actual  possession  of  forty 
years  ;  but  as  against  all  individual  owners, 
twenty  years  would  preclude  the  remedy  by 
ejectment.  An  adverse  possession  will  not  ob- 
struct the  operation  of  a  patent,  and  an  occu- 
pier of  land  under  an  invalid  claim  of  title, 
must  have  a  continued  possession  of  forty 
years  to  bar  the  people  or  the  grantee  from  the 
recovery  of  the  same  by  suit.  But  where  an 
entry  has  been  made  on  land  vested  in  the  peo- 
ple, by  a  private  citizen  claiming  it  as  his  own, 
and  he  is  suffered  to  hold  the  premises  for  the 
space  of  forty  years_the  person  so  entering  and 
so  holding  will  acquire  the  right  freely  to  hold 
and  enjoy  the  same  against  the  people  and 
their  grantees.  If,  then,  the  people,  after  such 
entry  by  a  citizen,  grant  the  land  within  the 
forty  years  by  letters  patent  to  another,  the 
title  of  their  grantee  will  prevail  against  the 
adverse  possession  of  the  occupier,  if  he  as- 
serts his  right  and  evicts  the  intruder  within 
the  time  allowed  by  law  for  his  entry.  But 
the  grantee  of  the  people,  in  common  with  all 
other  individuals,  must  perfect  his  title  by  en- 
try upon  the  settler,  within  twenty  years  after 
his  title  accrues  under  the  patent,  or  his  entry 
will  be  barred,  and  his  remedy  by  ejectment 
lost.  The  mere  possession  of  land  without  any 
claim  of  right  gives  no  title,  however  long  it 
may  continue,  and  the  true  owner  may  law- 
fully enter  upon  such  an  occupier  at  any  dis- 
tance of  time,  because  he  does  no  wrong  to  the 
occupant,  who  claims  no  right.  It  is  the  claim 
of  title  that  makes  the  possession  of  the  holder 
of  the  land  adverse  to  all  others  ;  and  such  a 
possession  as  owner,  under  a  claim  of  right, 
will  be  matured  by  time  into  a  title  against  the 
people,  as  well  as  the  citizen  ;  and  the  effect 
will  be  the  same,  however  invalid  or  groundless 
the  title  of  the  holder  may  be.  To  destroy  the 
operation  of  a  twenty  years'  possession,  it  must 
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appear  that  the  occupant  did  not  claim  to 
be  the  owner  of  the  land.  The  actual  pos- 
session and  improvement  of  the  premises,  as 
owners  are  accustomed  to  possess  and  improve 
their  estate,  without  any  payment  of  rent,  or 
recognition  of  a  title  iu  another,  or  disavowal 
of  a  title  in  himself,  will,  in  the  absence  of  all 
other  evidence,  be  sufficient  to  raise  a  pre- 
sumption of  his  entry  and  holding  as  absolute 
CO4*]  *owner  and,  unless  rebutted  by  other 
evidence,  will  establish  the  fact  of  a  claim  of 
title. 

Now,  in  the  case  before  the  court,  to  state  it 
most  strongly  against  the  defendant,  La  From- 
bois  entered  prior  to  the  year  1776,  under  a 
groundless  claim  originating  in  an  agreement 
made  before  the  patent  to  Dean  was  issued. 
This  title  was  without  foundation  and  a  nullity, 
and  the  true  title  was  vested  in  the  Crown  of 
Great  Britain.  In  the  year  1769,  being  about 
one  year  after  the  agreement  between  Mackay 
and  La  Frombois,  under  which  the  latter  en- 
tered and  held,  the  land  was  granted  by  the 
people  to  Dean  ;  and  the  title  of  the  people 
transferred  to  the  patentees.  The  possession  of 
La  Frombois,  if  he  had  then  entered  under  his 
purchase  from  Mackay,  did  not  render  the 
letters  patent  inoperative ;  but  was,  neverthe- 
less, adverse  in  its  character  against  the  peo- 
ple, and  so  continued  against  their  grantees. 
It  had  been  suffered  to  mature  by  time  into  a 
right,  for  upwards  of  fifty  years  had  elapsed 
from  the  date  of  the  patent  before  the  suit  was 
commenced,  and  more  than  fifty  years  had  run 
against  the  people  and  their  grantees,  after  the 
first  entry  of  the  elder  La  Frombois,  and  after 
the  passage  of  the  Act  of  Limitations. 

If,  then,  the  benefit  of  the  adverse  possession 
of  the  defendant  was  not  lost  by  him,  by  his 
claim  of  title  under  a  foreign  government,  his 
defense  was  impregnable ;  and  I  am  satisfied 
that  this  special  verdict  does  not  find  the  fact 
of  a  grant  of  land  by  a  foreign  government, 
nor  any  facts  justly  imputing  to  the  defendant 
a  claim  of  title  under  any^uch  grant. 

It  follows  that  the  lessors  of  the  plaintiff  are 
not  entitled  to  judgment  on  the  special  verdict, 
and  that  the  defense  of  the  tenant  must  prevail. 
My  opinion,  accordingly,  is,  that  the  judgment 
of  the  Supreme  Court  ought  to  be  reversed. 

GOLDEN,  Senator.  I  shall  render  my  judg- 
ment on  the  special  verdict  presented  by  the 
record,  without  reference  to  facts  which  may 
have  appeared  iu  any  other  case.  If  the  jury, 
in  the  case  we  are  now  deciding,  have  not  found 
that  the  plaintiff  in  error  claimed  under  a  grant 
from  a  foreign  government,  I  shall  not  assume 
that  he  did  so,  because,  in  Jackson  v.  Waters, 
it  is  stated  that  the  defendant  in  that  case 
claimed  under  a  patent  from  the  Province  of 
Canada. 

GO5*]  *I  do  not  mean  to  question  the  law, 
as  it  has  been  stated  by  the  counsel  for  the  de- 
fendant in  error,  on  several  material  points. 

I  admit  that  a  grant  from  any  other  power 
than  that  which  governed  the  territory  which 
is  now  the  State  of  N.  Y.  could  convey  no 
valid  title  to  lands  which  are  within  that  ter- 
ritory. 

I  admit  that  the  French  Canadian  govern- 
ment may  never  have  had  authority  to  grant 
lands  within  what  are  now  the  limits  of  this 
State. 
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I  admit,  also,  that  if  an  adverse  possession 
be  claimed  under  a  grant  or  conveyance  which 
never  could  have  been  the  foundation  of  a  good 
title,  it  cannot  bar  the  recovery  of  one  who 
shows  a  perfect  title. 

I  believe  the  law  to  be  consistent  with  these 
positions,  but  I  have  assumed  that  it  is  so  with- 
out having  followed  the  counsel  through  that 
deep  research,  which  their  arguments  and 
quotations  evinced  they  had  made,into  the  his- 
tory of  the  European  possessions  in  this  coun- 
try, and  as  to  the  extent  of  the  rights  which  a 
nation  may  acquire  by  discovery  or  conquest. 
I  do  not  believe  it  necessary  to  settle  these  points 
in  order  to  render  a  correct  judgment  in  this 
case,  because  it  is  a  principle  not  only  conced- 
ed by  the  counsel  for  the  defendant  in  error,  but 
established  by  the  Supreme  Court  in  the  case  of 
Jackson  v.  Waters,  and  in  the  very  judgment  un- 
der consideration,  and  by  innumerable  cases 
which  were  cited  on  the  argument,  that  where  a 
possession  is  held  under  a  claim  of  title  which  is 
not  shown  to  be  bad,  and  which  might  be  good, 
it  shall,  after  a  sufficient  lapse  of  time,  bar 
every  other  title. 

If  I  could  agree  with  the  Supreme  Court  that 
this  case  cannot  be  distinguished  from  that  of 
Jackson  v.  Waters,  I  might  not  dissent  from  the 
judgment  they  have  rendered  in  favor  of  the 
defendants  in  error;  but,  in  my  opinion,  there 
is  an  all-important  difference  between  the  two 
cases,  as  to  the  very  fact  on  which  the  respect- 
ive judgments  are  founded  ;  that  is  to  say,  in 
the  former  case  it  is  stated  that  Francis  Mac- 
kay claimed  under  a  grant  from  the  French 
government ;  and  *no  such  fact  is  [*6O6 
found  by  the  special  verdict  under  considera- 
tion. All  that  is  said  as  to  the  title  of  the  plaint- 
iff in  error,  is  that,  upon  the  trial,  he  produced 
a  writing  in  the  French  language,  dated  at 
Montreal,  June  28,  1768,  signed  by  Francis 
Mackay,  by  which  Mackay  gave  permission  to 
La  Frombois  to  take  possession  of,  and  to  set- 
tle himself  on  two  lots  of  his,  Mackay's,  Seign- 
ory;  and  promised  that  when  the  lots  should 
be  conveyed  to  La  Frombois,  there  should  be 
only  a  nominal  rent  reserved  as  to  one  of  them; 
that  La  Frombois,  the  father  of  the  defendant 
below,  always  claimed  the  land  under  the  above 
mentioned  writing,  and  that  the  defendant  be- 
low was  left  in  possession  at  the  death  of  his 
father  ;  that  he  claimed  as  heir  at  law  of  his 
father,  and  continued  in  possession  up  to  the 
commencement  of  the  suit. 

The  importance  of  the  difference  of  the  facts 
presented  in  this  case  and  that  of  Jackson  v. 
Waters,  is  marked  by  the  expressions  of  Ch.  J. 
Thompson,  in  rendering  the  judgment  in  the 
latter  case.  He  says:  "  The  origin  of  the  ad- 
verse possession  set  up  by  the  defendant  was 
that  taken  by  La  Frombois  in  the  year  1763, 
by  permission  of  Mackay,  who  claimed  under 
a  grant  made  by  the  French  government  of 
Canada  to  La  Gauchetierre,  prior  to  the  con- 
quest of  Canada  by  the  British." 

There  was  another  writing  which  the  jury 
do  not  say  the  defendant,  below  produced,  or 
that  he  attempted  to  make  any  title  under  it, 
but  merely  that  he  had  in  his  possession,  at 
some  time  or  other,  such  a  writing.  It  appears 
to  be  a  memorandum,  orproces  verbal,  of  a  sur- 
vey made  by  a  person  styling  himself  a  sworn 
surveyor,  having  a  commission  from  the  King 
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of  England,  and  the  U.  S.  This  instrument, 
either  in  French  or  as  it  is  translated  into  En- 
glish, is  not  very  intelligible.  I  have  not  en- 
deavored to  understand  more  of  it,  than  to  be 
perfectly  satisfied  that  it  can  have  no  possible 
bearing  on  the  questions  which  arise  in  this 
cause,  unless  it  be  to  show  the  extent  and  limits 
of  the  possession  of  La  Frombois.  La  Frombois, 
the  elder,  and  his  heir,  had,  under  the  writ- 
ing first  above  mentioned,  and  his  long  posses- 
sion, a  good  equitable  title  against  Mackay, 
and  all  claiming  under  him;  for  though  it  may 
6O7*1  be  as  Oh.  J.  Thompson  *says  in  the 
case  of  Jackson  v.  Waters,  that  La  Frombois,  if 
he  had  been  out  of  possession,  could  not  have 
maintained  an  action  on  his  title  from  Mackay; 
vet,  being  in  possession,  and  having  been  so 
for  such  a  length  of  time,  he  could  not  have 
been  turned  out  by  Mackay  or  any  claiming 
under  him.  Yet  the  very  learned  and  satisfac- 
tory judgment  raisonne  (if  I  may  be  allowed  to 
use  a  term  for  which  our  own  language  does 
not  furnish  an  equivalent)  of  Ld.  Erskine,  in 
the  case  of  Hillary  v.  Waller,  12  Ves.,  Jr.,  266, 
and  numerous  cases  in  our  books,  all  appear  to 
me  to  establish,  that  a  grant  from  Mackay  to 
La  Frombois,  after  a  possession  of  much  less 
endurance,  would  be  presumed,  in  order  to 
support  his  title  from  Mackay.  Then  the  ques- 
tion is,  what  was  Mackay's  title?  Are  we  to  as- 
sume that  it  was  under  a  French  grant?  There 
is  no  other  earthly  evidence  of  this,  than  that 
the  writing  of  June  28,  1768,  is  in  French,  and 
that  it  is  dated  at  Montreal.  Any  presumption 
arising  from  these  facts.slight  as  it  is, is  repelled 
by  the  further  finding  of  the  jury,  that  Mac- 
kay was  an  Englishman,  and  resided  some- 
where about  N.  Y.  Unless,  therefore,  we  resort 
to  the  case  of  Jackson  v.  Waters,  and  take  the 
facts  of  that  case  as  if  they  were  found  by  the 
special  verdict  in  this  case,  which  I  do  not  feel 
myself  at  liberty  to  do,  we  have  no  proof  that 
the  defendant  claimed  under  a  French  grant. 

Then  it  appears  to  me  that  I  may  adopt  the 
language  which  the  Supreme  Court  used,  in 
giving  their  reasons  for  their  judgment  in  this 
case.  They  say  if  the  defendant  below  had 
shown  a  mere  claim  of  title,  without  showing 
what  that  title  was,  they  would  have  presumed 
his  title  to  have  been  a  lawful  one,  and  the 
judgment  would  have  been  in  his  favor.  In  my 
opinion,  this  is  exactly  what  the  defendant  did 
do.  He  showed  that  he  entered  under  Mackay, 
but  what  Mackay's  title  was,  whether  he 
claimed  under  a  patent  from  the  Province  of 
Canada,  from  Great  Britain,  or  from  the  pro- 
vincial government  of  N.  Y.,  there  is  not  a 
sentence  in  the  finding  of  the  jury  which  will 
warrant  any  conclusion  or  even  presumption. 

To  render  the  same  judgment  in  this  case  as 
in  the  cases  of  Jackson  v.  Waters,  I  must  say, 
6O8*]  with  all  that  respect  due  to  *the  Su- 
preme Court,  and  which  I  uufeignedly  feel,  is 
to  give  like  decisions  where  the  important  facts 
are  totally  different.  It  seems  to  me  that  if  ever 
a  possession  ought  to  be  supported,  it  should 
be  in  this  case. 

A  lather,  fifty-two  years  before  his  title  is 
questioned,  takes  possession  of  lands  under  a 
permission  to  settle  himself  upon  them,  from  a 
person  who,  he  thought,  had,  and  who,  for  all 
we  know,  may  have  had  a  right  to  grant  the 
permission,  with  an  implied  promise  that  the 
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lands,  or  other  equivalent  lands,  should  be 
conveyed  to  the  occupant.  After  being  in  pos- 
session eight  years,  he  is  driven  from  his  home 
by  the  ravages  of  war.  At  the  end  of  seven 
years,  when  peace  is  restored,  he  returns  to 
the  possession  he  had  been  obliged  to  forsake, 
and  rebuilds  upon  it  a  house,  which  he  found 
had,  in  his  absence,  been  destroyed.  After  this, 
he  remains  undisturbed  thirty-six  years,  and 
then  dies,  transmitting  his  possession  to  his  son 
and  heir,  who  occupies  the  home  his  father 
had  left  him  ten  or  twelve  years  more,  before 
his  title  is  questioned.  Then,  at  the  end  of 
fifty  odd  years,  and  after  a  descent  had  been 
cast,  come  persons  claiming  under  a  title  which 
commenced  more  than  fifty  years,  before  they, 
or  those  under  whom  they  claim,  make  any 
legal  assertion  of  their  right.  In  the  meantime, 
they,  that  is,  those  who  claim  under  the  patent 
of  1769,  knew  of  the  possession  of  the  ancestor 
of  the  defendant  below,  and  of  the  defendant's 
possession  and  claim.  In  1798,  that  is,  twenty 
years  before  the  cause  was  tried,  the  father  of 
the  plaintiff  in  error  forbid  the  surveyors  under 
Dean's  patent  entering  on  the  premises,  and 
the  surveyors  passed  round  his  lots.  From  that 
time,  there  was  an  acquiescence  in  the  claim  of 
the  defendant  below;  at  least,  there  is  nothing 
to  the  contrary  found  by  the  jury.  In  the  mean- 
time, the  defendant  has  been  spending  his  life 
and  labor  on  the  spot  he  inherited  from  his 
father. 

Under  these  circumstances,  I  feel  no  reluct- 
ance in  giving  a  judgment  in  favor  of  the 
plaintiff  in  error.  I  cannot  think  the  defendant 
will  have  any  reason  to  complain,  if  the  law 
does  not  give  effect  to  a  title  on  which  he  has 
slept  more  than  half  a  century.  "  Vigilantibus 
non  dormientibus  leges  subserviunt  "  My  opin- 
ion is,  that  the  judgment  be  reversed. 

*SPENCER,  Senator.  In  this  case,  it  [*6O9 
was  not  seriously  questioned  on  the  argument 
that  there  was  a  sufficient  adverse  possession 
shown  in  the  plaintiff  in  error,  La  Frombois, 
to  bar  the  action,  provided  it  was  under  a  claim 
which  might  be  a  valid  one;  and  we  are,  then, 
first  to  inqxiire  what,  in  fact,  was  the  claim  of 
the  elder  La  Frombois?  The  special  verdict 
says,  that  "  at  the  close  of  the  war  in  the  year 
1784,  he  rebuilt  his  house  and  entered  into  the 
possession  of  the  premises,  claiming  them  as 
his  own,  until  the  time  of  his  death,  about 
twelve  years  since,  and  left  the  defendant  in 
possession,  who  claimed  as  heir  at  law  of  his 
father,  and  continued  in  possession  up  to  the 
commencement  of  the  suit,"  and  in  another 
part,  that  "  he  always  claimed  the  land  as  his 
own  under  the  writing  "  set  forth.  If  any- 
thing in  the  law  of  ejectment  is  settled,  it  is, 
that  "  it  has  never  been  considered  necessary, 
to  constitute  an  adverse  possession,  that  there 
should  be  a  rightful  title.  Whenever  this  de- 
fense is  set  up,  the  idea  of  right  is  excluded. 
The  fact  of  possession,  and  the  quo  animo  it 
was  commenced  and  continued,  are  the  only 
tests."  I  quote  the  language  of  the  Supreme 
Court  contained  in  9th  Johns.,  180,  and  re- 
peated in  18th  Johns.,  44,  and  in  18th  Johns., 
355,  where  the  defendant  produced  a  paper  as 
a  deed,  which  could  not  operate  as  such,  for 
the  want  of  a  seal.  It  was  held,  notwithstand- 
ing that  his  possession  of  twenty  years  under 
a  claim  of  title,  was  adverse,  that  he  was  not 
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bound  to  produce  a  deed,  and  that  his  claim 
of  title  was  sufficient  without  proving  it.  So 
in  the  case  of  Jitckaon  v.  Woodruff,  1  Cow., 
286,  the  Supreme  Court  were  with  the  defend- 
ant for  the  land  actually  possessed,  although 
the  deed  under  which  he  claimed  did  not  de- 
scribe any  lands.  Woodworth,  J.,  says:  "If 
the  title  is  bad,  it  is  of  no  moment ;  but  if  no 
lands  are  described,  nothing  can  pass.  The 
deed  is  a  nullity,  and  never  can  lay  the  foun- 
dation of  a  good  adverse  possession  beyond  the 
actual  improvement."  In  the  present  case,  the 
special  verdict  finds  that  La  Frombois  was  in 
actual  possession  of  the  whole  premises  from 
1784.  Upon  these  authorities,  I  do  not  per- 
ceive why  we  are  not  bound  entirely  to  disre- 
gard the  paper  signed  by  Mackay,  which  was 
introduced  by 'the  defendant,  and  which  has 
<$1O*]  *given  rise  to  the  only  question  in  the 
cause  upon  which  the  Supreme  Court  decided. 
This  possession,  accompanied  by  claim  of  title, 
was  good  without  the  paper;  and  if  that  paper 
does  not  make  it  any  better,  it  certainly  does 
not  make  it  any  worse. 

The  .great  and  decisive  distinction  between 
this  case  and  that  referred  to  by  the  Supreme 
Court  in  4  Johns.,  182,  is,  that  in  that  case  the  ! 
defendants  set  up  and  relied  upon  a  paper  title  j 
under  the  French  government  in  Canada,  which  ! 
he    attempted   to    deduce  down   to  himself,  | 
against  the  paper  title  of  the  plaintiff,  and  did  | 
not  rely  upon  a  possession  with  claim  of  title,  ! 
and  the  court  very  properly  say  they  cannot  j 
recognize  any  such  title.     But  in  the  present  i 
case  the  defendant  relied  on  his  possession, 
and  did  not  set  up  a  paper  title  from  the  French 
government.     There  is,  then,  in  truth,  no  con- 
flict between  the  cases  in  18  Johns,  and  1  Cow., 
and  that  in  4  Johns.  The  former  are  decisions 
upon  the  effect  of  a  possession;  the  latter  upon 
the  validity  of  a  paper  title.     The  former  are 
strictly  applicable  to  this  case,  and  appear  to 
me  to  dispose  of  it. 

Another  ground  of  distinction  between  this 
and  that  in  4th  Johns,  urged  by  the  counsel 
for  the  plaintiff  in  error,  is,  that  the  produc- 
tion of  the  paper  signed  by  Mackay  was  not  a 
claim  of  title  under  French  government ;  and 
this  seems  to  me  to  be  well  taken.  There  is  cer- 
tainly nothing  on  the  face  of  the  paper  to  show  J 
that  Mackay's  title  was  derived  from  that  gov- 
ernment. If  he  did  so  derive  title,  that  fact 
should  have  been  found  by  the  special  verdict, 
unless  the  evidence  be  so  conclusive  that  there 
is  no  room  for  doubt  that  the  jury  must 
have  found  it  so.  But  no  such  case  is  presented 
here  ;  and  the  plaintiff,  who  seeks  to  avoid  a 
title  prima  facie  good,  by  some  matter  which 
entirely  destroys  it,  is  most  clearly  bound  to 
establish  that  matter  beyond  controversy.  No 
one  will  pretend  that  it  has  been  done  in  this 
case;  no  one  can  say  that  the  paper  on  the  face 
of  it,  and  that  is  the  only  evidence  we  have, 
shows  whether  Mackay  derived  under  the  En- 
glish or  French  government.  The  fact  which 
was  supposed  by  the  Supreme  Court  to  consti- 
Cl  l*]tute  the  analogy  between*this  case  and 
that  of  Jackson  v.  Waters,  in  12  Johns., wholly 
fails. 

The  counsel  for  the  defendant  in  error  have 
urged  that  the  entry  of  La  Frombois  originally, 
could  not  have  been  under  an  adverse  claim, 
because  the  title  was  in  the  Crown  of  Great 
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Britain,  against  which  the  Statute  of  Limita- 
tions could  not  run  and  that  a  possession  must 
be  adverse  in  its  commencement.  The  fallacy 
of  this  objection  is,  that  it  confounds  a  claim 
and  a  rightful  title.  The  authorites  before  cited 
show  that  it  is  wholly  immaterial  whether  the 
title  claimed  be  rightful  or  not ;  it  is  sufficient 
if  there  be  a  claim  of  some  title.  If  the  objec- 
tion was  good  in  this  case,  it  would  hold  equal- 
ly against  any  defense  under  an  adverse  pos- 
session, when  the  rightful  title  was  shown  to 
be  in  another.  The  very  idea  of  an  adverse 
possession  admits  a  hostile  rightful  title.  So, 
whether  the  rightful  title  was  in  the  Crown  or 
in  a  subject,  can  make  no  difference.  If  the 
Crown  were  to  prosecute,  then  it  might  deny 
the  application  of  the  Statute  of  Limitations  ; 
but  it  does  not  belong  to  a  citizen  to  avail  him- 
self of  a  prerogative  not  conferred  on  him. 
The  statute  operates  on  plaintiffs  and  their 
remedy.and  has  no  connection  with  the  merits 
of  the  defense.  La  Frombois'  possession  was 
adverse  to  the  whole  world,  and  although  it 
would  not  constitute  a  defense  against  the 
Crown,  yet  it  does  against  everybody  else. 

But  the  objection  Ts  unfounded,  in  point  of 
fact,  for  it  appears  that  the  patent  to  Dean  and 
his  associates  was  July  11,  1769,  and  the  first 
date  given  in  the  special  verdict  respecting  the 
possession  of  La  Frombois  is  in  1776.  When 
he  entered,  therefore,  the  title  was  not  in  the 
Crown  of  Great  Britain. 

There  is  still  another  view  of  this  case.  Ad- 
mitting that  La  Frombois  did  not  enter  under 
color  of  title  originally,  yet  we  find  him  in  1798 
claiming  the  land  as  his  own,  and  forbidding 
and  actually  preventing  the  survey  or  under  the 
lessors  of  the  plaintiff  below  from  coming  upon 
the  premises.  Here  is  a  decisive  act  of  disseis- 
in of  the  patentees  ;  an  actual  ouster  and  ex- 
pulsion. (6  Johns.,  216  ;  4  Johns.,  4ll.)  He 
remained  in  possession  20  years,  and  died, leav- 
ing his  heir  at  law  in  possession,  who  remained 
there  claiming  as  *such  heir,  12  years  [*612 
before  this  suit  was  brought.  In  such  a  case, 
an  action  must  be  brought  within  a  year  and  a 
day  after  the  death  of  the  disseisor  and  the  de- 
scent cast.  Although  this  is  not  made  a  point 
precisely  in  this  light,  yet  these  facts  are  pre- 
sented to  us  as  evidence  of  an  acquiescence  by 
the  lessors  of  the  plaintiff  in  the  title  of  La 
Frombois.  I  do  not  think  they  establish  such 
acquiescence;  but  in  my  view  if  it  be  admitted 
that  La  Frombois  did  not  enter  under  a  claim 
of  title,  but  wrongfully,  then  there  has  been  a 
disseisin  and  a  descent  cast,  and  the  plaintiff 
is  effectually  barred  on  that  ground.  But  if 
it  be  admitted  that  he  did  enter  under  a  claim 
of  title,  then  his  possession  is  adverse,  and 
more  than  20  years  having  elapsed,  he  cannot 
be  disturbed  by  this  action.  Whichever  ground 
is  taken,  the  result  is  the  same,  and  the  plaint- 
iff has  no  right  to  recover. 

We  have  the  authority  of  this  court,  in  Pal- 
mer v.  Ijorriliard,  16  Johns.,  348,  for  determin- 
ing this  cause  on  the  last  point  stated,  of  a 
disseisin  and  descent  cast;  because  it  is  an  ob- 
jection which  goes  to  the  foundation  of  the  ac- 
tion, which  the  defendant  cannot  be  presumed 
to  have  waived  by  his  silence  and  which  the 
plaintiff  could  not  have  remedied  by  any  evi- 
dence, for  the  proof  is  already  before  us  in  the 
special  verdict,  that  the  defendants  was  in  un- 
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disturbed  possession  until  the  commencement 
of  this  suit,  and  the  plaintiff's  lessors,  there- 
fore, could  not  have  commenced  a  suit  within 
a  year  and  a  day  after  the  descent  cast.  In  my 
opinion,  the  judgment  of  the  Supreme  Court 
should  be  reversed. 

STEBBINS,  Senator.  It  is  found  by  the  spe- 
cial verdict  in  this  cause,  that  La  Frombois  the 
«lder  was  in  possession  of  the  premises  in  ques- 
tion in  1776,  and  that  he  always  claimed  the 
ownership  under  the  writing  from  Mackay.set 
out  in  the  verdict. 

At  what  time  La  Frombois  entered  is  not 
found;  but,  except  a  few  years  during  the  war, 
he  appears  to  have  remained  in  possession  from 
1776  during  his  life,  and  to  have  transmitted 
that  possession  to  his  son,  the  present  plaintiff 
in  error. 

The  defendant  in  error  claims  under  Dean's 
patent,  issued  by  the  colonial  government  in 
4513*]  1769.  In  1769,  when  the  *premises 
were  surveyed  under  Dean's  patent  La  From- 
bois was  in  possession,  asserting  his  claim  of 
title,  and  forbade  the  surveyors  entering  upon 
his  premises. 

The  Supreme  Court  in  Jackson  v.  IngraJiam, 
4  Johns  ,  182,  decide  that  a  title  to  lands  not 
•derived  from  our  own  government  cannot  be 
recognized  as  valid  ;  and  in  Jackson  v.  Waters, 
12  Johns.,  365,  it  is  decided  that  an  entry,  un- 
der color  of  such  a  title,  does  not  constitute  an 
adverse  possession,  as  against  a  patent  subse- 
quently issued,  for  it  appears  in  the  last  case, 
that  La  Frombois  entered  as  early  as  1768,  and 
the  patent  issued  in  1769. 

The  question  in  this  case  I  apprehend  to  be 
materially  different  from  the  one  presented  in 
Jackson  v.  Waters,  inasmuch  as  it  is  not  found 
in  this  cause  that  La  Frombois  was  in  posses- 
sion at^he  time  of  issuing  the  patent  and, there- 
fore, the  doctrine  that  there  can  be  no  posses- 
sion adverse  to  the  people,  is  inapplicable. 

The  cases  abundantly  prove,  in  the  language 
of  the  Supreme  Court  in  this  cause,  "that  it  is 
not  necessary  to  constitute  a  good  adverse  pos- 
session, that  it  should  have  been  commenced 
under  a  deed  for  the  premises  ;  and  if  the  de- 
fendant has  a  deed  he  need  not  produce  it ; 
and  further,  if  on  production  it  proves  to  be 
defective,  that  does  not  affect  the  adverse  char- 
acter of  the  possession  ;  and  that  the  fact  of 
possession, and  thequo  animo  it  was  commenced, 
are  the  only  tests."  And  one  reason  of  this 
doctrine  of  adverse  possession  is  said  to  be, that 
the  defendant  is  presumed  to  have  entered 
under  a  title  which  he  had  reason  to  believe 
and  did  believe  was  a  good  title. 

Now  quo  animo  did  La  Frombois  enter  in  this 
case  ?  Did  he  not  believe  his  title  to  be  a  good 
one  ?  Had  he  not  reason  to  believe  it  good  ? 
Perhaps  a  man  better  informed  would  have 
had  less  confidence  in  such  a  title,  but  I  have 
no  doubt  he  entered  upon  the  premises,  at 
that  early  day,  in  full  confidence  that  he 
was  acquiring  a  possession  and  a  title,  which 
would  descend  as  an  inheritance  to  his  poster- 
ity. He  certainly  defended  it  as  such  against 
the  surveyors  under  Dean's  patent. 
•614*]  *But  it  is  said  that  he  was  bound  to 
know  that  a  title  derived  from  the  French  gov- 
ernment was  invalid,  and  that  it  affords  him, 
therefore,  no  color  of  title. 

The  effect  of  this  reasoning  is,  to  place  a  per- 
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son  who  enters  under  a  claim  of  title  which  he 
may,  in  good  faith,  believe  to  be  a  good  one, 
in  a  worse  situation  than  one  who  enters  under 
no  title  at  all. 

I  apprehend  a  person  entering  under  lands 
without  any  title,  or  under  a  defective  title,  is 
as  much  bound  to  know  that,  by  the  law  of 
the  land,  he  has  no  good  title,  as  one  who  en- 
ters under  a  French  grant,  particularly  when 
the  latter  enters  (as  La  Frombois  did  in  this 
case)  before  any  adjudication  against  the  valid- 
ity of  such  grants. 

In  my  opinion,  the  judgment  of  the  Supreme 
Court  ought  to  be  reversed. 

VIELE,  Senator.  The  only  question  which 
was  presented  by  the  argument  in  this  case,  is, 
whether  the  defendant  in  the  court  below  had 
such  possession  of  the  premises  sought  to  be 
recovered,  as  furnished  a  legal  bar  to  the  plaint- 
iff's right  of  action. 

By  the  special  verdict,  it  is  found  that  La 
Frombois,  the  father  of  the  defendant  was  in 
possession  of  the  premises  in  1776,  when  he 
was  driven  off,  and  his  house  burned  by  the 
British  troops,  in  the  ruthless  progress  of  their 
invasion  ;  after  which  he  joined  the  American 
army,  and  returned  at  the  close  of  the  war  in 
1784,  resumed  the  possession,  claiming  the  land 
as  his  own,  rebuilt  his  house,  and  continued 
that  possession  and  claim  until  his  death, about 
twelve  years  berore  the  trial ;  that  the  defend- 
ant succeeded  to  his  father's  possession  and 
title,  as  heir  at  law,  and  so  continued  until  the 
commencement  of  the  suit  in  1820  ;  that  La 
Frombois,  the  elder,  during  his  life,  and  the 
defendant  after  his  death,  had  always  claimed 
the  land  as  their  own,  under  one  Mackay,  an 
Englishman,  who  lived  near  N.  Y.,  from  whom 
the  elder  La  Frombois  had  a  writing,  permit- 
ting him  to  take  two  lots,  dated  in  1768  ;  and 
that  in  1798,  when  Dean's  patent,  the  source 
of  title  to  the  plaintiff,  was  surveyed,  for  the 
purpose  of  *partition,  the  surveyor  [*615 
was  forbid  coming  on  to  the  premises  by  the 
elder  La  Frombois.and  he.consequently.passed 
round  his  lot. 

The  facts  contained  in  this  verdict  present  to 
the  consideration  of  the  court  a  question  of 
vast  importance  to  the  security  of  property,  as 
well  as  the  repose  of  society,  upon  which  there 
'has  been  some  diversity  of  decision,  and  in  re- 
lation to  which  so  much  of  speculation  has 
been  indulged,  that  it  can  hardly  be  consid- 
ered as  settled  upon  sound  and  distinct  ele- 
mentary principles.  Indeed,  so  great  is  the 
obscurity  in  which  the  progress  of  judicial  con- 
struction has  involved  the  provisions,  appar- 
ently simple,  of  the  Statute  of  Limitations, 
emphatically  and  appropriately  styled  "  the 
Statute  of  Repose,"  that  were  the  statute  itself 
erased  from  the  books,  it  would  be  difficult  or 
impossible  to  ascertain,  with  any  degree  of  cer- 
tainty, from  the  numerous  decisions  that  have 
been  made  upon  it,  what  have  been  its  original 
provisions.  It  becomes  the  duty  of  this  court, 
as  one  of  dernier  resort,  and  to  whose  decision, 
as  such,  the  subject  is  now  for  the  first  time, 
presented,  to  examine  it  with  care  and  endeav- 
or to  place  it  upon  the  basis  of  original  legis- 
ti ve  enactment.  And  as  a  frequent  recurrence 
to  first  principles  in  any  science,  is  the  greatest 
safeguard  against  error,  so  will  a  judicious  in- 
vestigation of  the  policy  and  terms  of  the  stat- 
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ute,  tend  to  a  correct  determination  of  its  ap- 
plicability to  the  case  under  consideration. 
More  than  two  centuries  have  elapsed  since  the 
enactment  of  the  English  Statute  of  Limita- 
tions (31  James  I.,  ch.  16),  and  which  has  been 
adopted  in  this  country,  and  was  substantially 
re-enacted  soon  after  the  organization  of  our 
government.  It  was  adopted  in  England  after 
near  a  century  of  experience  under  a  Statute  of 
Henry  VIII.,  of  more  than  double  the  period, 
intended  and  calculated  "  to  impose  diligence 
on  and  vigilancy  in  him  that  was  to  bring  his 
action;"  and  it  has  been  sustained  by  the  united 
concurrence  and  approbation  of  all  succeeding 
legislators  and  jurists,  to  the  present  time.  No 
one  who  has  reflected  upon  the  subject,  and 
whose  observation  and  experience  qualify  him 
to  judge,  but  will  sanction  and  applaud  the 
O1(»*J  *wisdom  and  policy  of  a  statute,  the 
object  and  obvious  tendency  of  which  is,  to 
promote  the  peace  and  good  order  of  society, 
by  quieting  possessions  and  estates,  and  avoid- 
ing litigation.  But  for  the  intervention  of  the 
statute,  there  would  be  no  end  to  the  revival  of 
dormant  and  antiquated  titles,  and  many  an 
honest  citizen,  who  now,  by  its  benignant  ope- 
ration, enjoys  in  security  the  few  acres  his  in- 
dustry has  acquired,  and  which  have  been  im- 
proved by  his  labor,  and  enriched  by  "  the 
sweat  of  his  brow,"  would  be  driven  from  his 
home  by  an  enemy,  more  insidious  and  more 
destructive  to  the  peace  of  community,  thaq  an 
invading  army. 

Going  upon  the  presumption  that  a  valid 
claim  will  not  be  forborne  for  any  great  length 
of  time,  and  that  a  possession  and  occupancy, 
bearing  an  aspect  of  right,  will  not  be  acqui- 
esced in  but  for  some  availing  reason,  the  Leg- 
islature intended  to  give  a  force  and  efficacy  to 
such  evidence  of  right,  that  should  make  it  ef- 
fectual to  the  protection  of  him  who  had  the 
advantage  of  it ;  and  for  that  purpose,  it  was 
enacted  (1  R.  L.,  185)  that  "no  person  shall,  at 
any  time  hereafter,  make  any  entry  into  any 
manors,  lands,  tenements  or  hereditaments, but 
within  twenty  years  next  after  his  right  or  title 
descended  or  accrued  to  the  same." 

Such  having  been  the  evident  policy,  and 
such  the  plain  words  of  the  statute,  it  would 
seem,  by  its  very  terms,  to  impose  upon  the 
party  seeking  to  recover,  the  necessity  of  show- 
ing, affirmatively,  his  title  not  only,  but  that 
the  right  to  possession  under  that  title  has  ac- 
crued within  the  time  limited  by  the  statute, 
and  that  it  could,  therefore,  make  no  differ- 
ence, however  defective  and  groundless  was 
the  title  or  claim  of  title  on  the  part  of  the  pos- 
sessor. This  appears  to  me  to  be  the  plain  and 
obvious  import  and  effect  of  the  statute  ;  and 
it  was  once  the  established  doctrine  of  the 
courts,  that  if  there  had  been  no  possession  in 
the  lessor  of  the  plaintiff  or  his  ancestors,  for 
20  years,  the  plaintiff  would  be  nonsuited 
(Runn.  Ej.,  58,  Esp.  Ev.,  195,  196,  Ball.  Limit., 
18:  Burr.,  119),  unless  he  shows  himself 
O17*]  within  some  of  the  *exceptions  to  the 
statute.  And  such  was  the  language  of  Ld. 
Mansfield  in  Taylor  v.  Atkins,  decided  in  1757. 
And  it  is  for  this  reason,  that  the  defendant  is 
not  bound  to  plead  the  Statute  of  Limitations 
in  ejectment,  as  he  is  in  other  actions.  (Runn. 
Eject..  234:)  Under  this  rule,  the  possession 
of  the  tenant  is  always  considered  the  posses- 
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sion  of  the  landlord,  and  payment  of  rent,  or 
any  distinct  acknowledgment  of  title,  is  held 
to  be  sufficient  evidence  of  tenancy;  and  wher- 
ever the  premises  are  unoccupied  or  unim- 
proved, as  is  frequently  the  case  in  this  coun- 
try, the  title,  by  operation  of  law,  draws  to 
itself  the  only  possession  of  which  the  subject- 
matter  is  susceptible. 

But  it  has  been  contended  on  the  argument, 
and  such  is  the  uniform  tenor  of  the  decisions^ 
that  the  possession  of  the  defendant,  in  order 
to  be  available  under  the  statute,  must  be  ad- 
verse to  the  title  of  the  claimant ;  and  this  be- 
ing conceded,  leads  to  the  important  inquiry, 
as  to  what  constitutes  an  adverse  possession .  It  is 
a  general  rule,  that  every  possession  of  land  has 
the  presumption  of  right  in  its  favor  (10  Johns., 
356),  and  this  being  a  presumption  of  law,  may 
be  contradicted  or  destroyed  by  proof  ;  but 
until  it  is  destroyed,  the  possession  is  adverse 
to  any  other  claimant.  The  presumption  which 
the  law  thus  raised  in  favor  of  the  actual  oc- 
cupant, may  be  destroyed  by  proof  of  his  hav- 
ing received  a  lease,  or  evidence  of  his  having 
paid  rent,  or  acknowledged  the  title  set  up;  or 
it  may  be  destroyed  by  showing  that  the  oc- 
cupant entered  without  pretending  to  any  claim 
of  right  whatever ;  in  which  case  the  law  ad- 
judges the  possession  to  be  in  subservience  to- 
the  legal  owner  (16  Johns.,  301);  for  he  can  de- 
rive no  benefit  from  a  legal  presumption, who, 
by  his  own  acts,  shows  that  the  presumption 
cannot  apply — the  fact  that  no  claim  of  right 
was  made  showing  that  none  existed.  Hence  a 
claim  of  right  is  necessary ,  not  because  the 
statute  requires  it,  but  because  the  want  of  such 
claim  is  evidence  sufficient  to  destroy  the  legal 
presumption  of  right.  The  quo  animo  a  pos- 
session is  taken  or  held,  furnishes  the  true  test 
of  its  character  ;  and  the  intention  beigg  to  be 
inferred  *from  circumstances,  and  be- p61& 
ing  of  the  proper  cognizance  of  the  jury  as  a 
matter  of  fact,  they  will  be  warranted  in  infer- 
ring from  the  circumstances,  that  no  claim  of 
right  was  made,  and  that  the  party  entered  for 
the  benefit  of  the  true  owner.whenever  he  shall 
choose  to  assert  his  title.  Herein  the  principles 
applicable  to  a  right  of  entry  into  land,  are  an- 
alogous to  those  which  are  applied  to  actions 
upon  contracts  ;  and  whoever  supposed  that  it 
was  necessary,  in  the  latter  case,  for  the  de- 
fendant to  show  himself  to  have  been  adverse 
to  the  payment  of  a  promissory  note,  to  which 
the  policy  of  the  statute  had,  in  consequence 
of  lapse  of  time,  applied  the  presumption  of 
payment  ?  But  %when  the  facts  and  circum- 
stances wijl  warrant  the  jury  to  infer  an  admis- 
sion that  the  debt  remains  due  And  unpaid,  it 
destroys  the  presumption  of  payment,which  it 
was  the  policy  of  the  statute  to  enforce,  and 
leaves  to  the  plaintiff  a  clear  legal  right  to  re- 
cover. Every  possession,  then,  is  adverse,  and 
entitled  to  the  peaceful  and  benignant  opera- 
tion and  protecting  safeguard  of  the  statute, 
which  is  not  in  subservience  to  the  title  of  an- 
other, either  by  a  direct  acknowledgment  of 
some  kind,  or  an  open  or  tacit  disavowal  of 
right  on  the  part  of  the  occupant ;  and  it  is  in 
the  latter  case  only,  that  the  law  adjudges  the 
possession  of  one  to  the  benefit  of  another. 

According  to  these  views  of  the  subject,  the 
possession  of  the  elder  La  Frombois  was  hos- 
tile to  the  plaintiff's  title  at  its  commencement, 
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or  from  the  moment  the  patent  was  issued  to 
Dean  ;  and  also  in  1769,  if  the  possession  had 
commenced  as  early  as  that.  But  it  is  not  nec- 
essary that  a  possession  should  have  an  adverse 
character  in  its  inception,  if  it  acquire  such 
character  afterwards,  and  maintain  it  for  a 
sufficient  length  of  time  to  allow  the  statute  to 
become  a  bar.  And  this  character  may  attach 
without  any  new  evidence  of  title,  or  the  ac- 
quisition of  any  new  title. 

Thus  it  is  well  settled,  that  the  possession  of 
one  tenant  in  common  is  the  possession,  or 
inures  to  the  benefit  of  his  co-tenant ;  and  it  is 
619*]  equally  well  settled,  that  such  *pos- 
session,  if  sole,  may  become  adverse  to  the 
co-tenant,  merely  by  a  public  notorious  act 
or  claim.  (5  Wh.,  124  ;  7  Id.,  120.)  So  it  has 
been  held,  that  a  subsequent  act  may  ex- 
plain a  preceding  entry — as  where  a  parcener 
entered  into  possession  of  the  whole  of  a  va- 
cant possession,  and  made  a  feoffment  in  fee. 
(Per  Kent,  C h.  J.,  9  Johns.,  182.)  No  claim 
could  be  more  public,  or  more  hostile  in  its 
character  than  was  that  of  La  Frombois  in  1798; 
and  it  was  so  far  acquiesced  in  at  that  time, 
that  no  entry  was  then  made  upon  the  prem- 
ises for  the  purpose  of  surveying,  nor  has  any 
entry  since  been  attempted,  notwithstanding 
this  open  and  bold  defiance,  until  the  com- 
mencement of  this  action  in  1820,  a  period  of 
22  years. 

But  the  Supreme  Court  in  this  case  base  their 
decision  upon  the  authority  of  Jackson  v.  Waters, 
12  Johns.,  388,  where  it  is  held  that  "the  doc- 
trine of  that  court  in  relation  to  adverse  pos- 
session, is  that  it  is  to  be  taken  strictly,  and  is 
not  to  be  made  out  by  inference;"  that  "every 
presumption  is  in  favor  of  a  possession  in  sub- 
ordination to  the  title  of  the  true  owner  ;"  and 
that  a»  title  derived  from  a  French  grant,  be- 
cause it  was  not  a  valid  source  of  title,  could 
not  be  the  basis  of  an  adverse  possession. 

It  might,  perhaps,  be  sufficient  to  deny  the 
applicability  of  this  case  to  the  one  under 
consideration  ;  because  it  is  not  found  affirma- 
tively, or  by  inference  in  the  special  verdict, 
that  the  defendant's  title  has  its  source  in  a 
grant  of  the  French  colonial  government ;  but 
with  all  due  deference  to  the  intelligence  and 
learning  which  adorned  the  Bench  of  that  court 
at  the  time  that  decision  was  pronounced,  and 
no  one  feels  a  higher  veneration  for  its  char- 
acter, or  more  proud  of  the  lustre  it  has  shed 
upon  our  history,  than  I  do,  I  am  constrained 
to  the  opinion,  that  the  decision  is  not  the  true 
doctrine  of  that  court,  nor  is  it  in  accordance 
with  the  law  of  this  land.  In  10  Johns..  356, 
the  court  per  Kent,  Oh.  J.,  maintain  the  doc- 
trine, that  a  possession  for  twenty  years, under 
pretense  of  right,  ripens  into  a  right,  which  will 
toll  an  entry,  and  that  every  possession  has  the 
presumption  of  right ;  in  9  Johns. ,  180,  per 
Spencer,  /..thatit  has  never  been  considered  as 
62O*]  necessary  *to  constitute  an  adverse 
possession,  that  there  should  be  a  rightful  ti- 
tle, and  that  whenever  this  defense  is  set  up, 
the  idea  of  right  is  excluded.  The  same  doc- 
trine is  held  per  Woodworth,  J.,  in  the  same 
words,  and  sanctioned  by  the  court,  in  1  Cow., 
285.  And  it  is  there  also  stated  to  be  well  set- 
tled, that  a  possession  of  20  years  under  pre- 
tense of  right,  will  toll  an  entry. 

And  what  is  to  this  court  of  more  binding 
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authority,  because  derived  from  the  source 
where  the  power  to  direct  what  the  law  shall 
be,  rests  the  policy  and  express  terms  of  the 
statute,  protect  every  possession  under  pretense 
or  claim  of  right,  without  the  least  regard  to 
the  validity  of  the  source  whence  that  claim  is 
derived. 

With  a  sincere  desire  to  arrive  at  the  truth  in 
the  investigation  of  this  case,  I  am  gratified  in 
coming  to  the  conclusion,  that  law  and  equity 
combine  with  the  best  feelings  of  the  heart,  to 
protect  a  possession,  which  appears  to  have 
been  commenced  in  good  faith,  and  has  been 
adhered  to  under  privations  and  sacrifices,  with 
a  zeal  and  pertinacity  that  yielded  only  to  a 
deeper  devotion  to  the  cause  of  our  country  in 
the  hour  of  her  peril,  against  a  claim  which, 
to  say  the  least  of  it,  has  been  culpably  kept 
dormant,  until  it  has  become  too  antiquated,  to 
find  favor  at  the  hand  of  justice. 

I  am,  accordingly,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  re- 
versed, and  that  judgment  ought  to  be  ren- 
upon  the  special  verdict  for  the  defendant. 

JORDAN,  Senator.  The  lessors  of  the  plaint- 
iff below  deduced  a  regular  title  under  the  let- 
ters patent  to  Dean  and  others,  and  are  enti- 
tled to  judgment,  unless  the  defendant  made 
out  such  an  adverse  possession  as  will  consti- 
tute a  bar  to  the  action. 

It  appears  to  me  unnecessary  to  agitate  the 
question,  whether  possession  taken  under  a 
French  grant.could  or  could  not,  under  any  cir- 
cumstances, ripen  into  a  perfect  title  by  the  lapse 
of  years.  My  impression  is  it  could  not,  pro- 
vided at  the  time  the  premises  were  upon  ter- 
ritory disputed  *by  the  sovereigns  of  [*62 1 
the  two  countries,  or  within  the  acknowledged 
limits  of  the  British  colonial  government. 
Without  this  qualification,  however,  if  the 
cause  turned  upon  that  point,  I  might  enter- 
tain a  different  opinion.  Nor  do  I  think  it  nec- 
essary to  consider  whether  there  was  evidence 
of  such  an  actual  disseisin,  as  would  toll  the 
right  of  entry  on  the  death  of  the  ancestor. 
Upon  that  point  I  should  entertain  serious 
doubts. 

As  a  general  rule,  where  possession  is  taken 
under  color  of  title,  and  continued  for  20  years, 
it  bars  the  action  of  ejectment ;  and  it  is  im- 
material how  defective  that  title  may  be,  or 
whether  the  occupant  makes  color  under  a 
written,  or  parol  contract,  or  even  any  contract 
at  all. 

The  defendant  having  established,  as  I  con- 
ceive, aprimafacie  title,  by  the  length  of  his 
possession,  it  became  necessary  for  the  lessors 
of  the  plaintiff  to  show  that  the  possession  com- 
menced upon  the  basis  of  a  title  which  the  de- 
fendant was  bound  to  know  could  not  be  as- 
serted at  law  ;  and  it  is  contended  that  the  tes- 
timony introduced  by  the  defendant,  himself 
affords  evidence  of  that  fact ;  or,  in  other 
words,  that  his  title  set  up  was  of  French  or- 
igin. I  cannot  so  consider  it ;  and  in  saying 
this,  I  intend  to  confine  myself  to  the  finding 
of  the  jury  in  this  case,  and  not  to  go  beyond 
it.  Mackay,  under  whom  the  elder  La  From- 
bois claimed,  was  an  Englishman,  residing 
somewhere  about  N.  Y.  The  writing,  it  is 
true,  such  as  it  was,  from  him  to  La  Frombois, 
was  in  the  French  language  and  contained  ex- 
pressions peculiar  to  French  titles  ;  but  Mac- 
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kay's  title,  or  claim  of  title,  was  not  shown  ; 
and  to  presume  it  of  French  origin,  merely  be- 
cause of  the  language  employed  in  drawing, 
or  expressions  introduced  into  the  contract, 
would,  in  my  judgment,  far  exceed  the  bounds 
of  legal  reason.  It  is  a  presumption  which  I 
should  not  be  disposed  to  indulge  in  any  case: 
and  especially  in  a  case  like  the  present,  where 
the  party  comes  supported  by  a  possession  so  an- 
cient and  meritorious,  so  unequivocal  in  its  nat- 
ure, and  so  long  acquiesced  in  by  the  proprietors 
O22*]  of  *Dean's  patent.  It  is  easy  to  account 
why  the  writing  from  Mackay  to  La  Frombois 
was  drawn  up  in  French,  and  executed  in 
Montreal,  consistently  with  a  perfect  available 
possession  and  claim  on  the  part  of  La  From- 
bois. The  premises  were  at  that  time  in  a 
wilderness  ;  the  nearest  place  where  the  busi- 
ness of  civilized  man  was  carried  on  to  any 
considerable  extent,  was  that  where  the  writ- 
ing bears  date ;  the  grantee,  as  the  name  would 
import,  was  a  Frenchman,  and  probably  a 
French  conveyancer  was  employed  to  transact 
the  business. 

We  find  the  memorandum  drawn  up  by  De 
Glandons,  the  Surveyor,  in  1786,  is  also  in 
French.  This  was  many  years  after  the  Treaty 
of  Paris,  after  all  claim  of  dominion  by  the 
French  government  in  that  quarter  ceased,  and 
several  years  subsequent  to  the  American  Rev- 
olution \  at  a  time  too,  when  he  declares  him- 
self acting  under  a  commission  from  the  King  of 
England  and  the  U.  S.  If  a  presumption  of 
French  authority  is  derived  from  the  use  of 
the  French  language  in  the  former  case,  why 
is  it  not  so  in  the  latter?  And  yet,  in  the  latter 
case  there  is  positive  evidence  to  the  contrary. 

It  appears  to  me  the  Supreme  Court  assumed 
a  controling  and  governing  fact,  in  no  way 
warranted  by  the  case,  the  absence  of  which 
distinguishes  this  from  Jackson  v.  Waters,  12 
Johns.,  365,  and,  therefore,  that  this  case  is 
not  within  the  application  of  the  rule  of  law 
there  laid  down,  admitting  it  to  be  correct  ; 
and  I  am,  accordingly,  of  opinion  that  the 
judgment  ought  to  be  reversed. 

Per  totam  curiam. 

Judgment  reversed. 

Cited  in— 9  Cowk,  557 ;  5  Wend.,  534 ;  9  Wend..  518 ; 
12  Wend.,  674;  14  Wend.,  229;  23  Wend.,  600;  24 
Wend..  611;  4Sandf .  Ch.,  739;  9  N.  Y.,  343;  53  N.  Y., 
296;  6-')  N.  Y..  144;  68  N.  Y.,  a52;  1  Lans.,  243;  5  Lans.. 
212;  8  Barb.,  156,  277 :  12  Barb.,  356 :  14  Barb.,  454:  15 
Barb.,  491 ;  28  Barb.,  253 ;  41  Barb.,  57 :  63  Barb.,  528; 
17  How.  Pr.,  67 ;  7  Abb.  Pr.,  91;  8  Abb.  Pr.,  24:  18 
Abb.  Pr.,  407 ;  3  Duer,  40;  5  Duer,  278 ;  6  Bos.,  672 : 
87  Super.,  199,  603;  5  Pet.,  446;  5  Blatchf.,  491;  1 
Sawy.,  23,  25 ;  24  Am.  Rep.,  420  (45  Wis.,  391);  38  Am. 
Hep.,  489  (84  N.  Y.,  31);  33  Cal.,  676;  63  Mo.,  247;  29 
Ind..  72 ;  42  Wis.,  395 ;  44  Wis.,  129. 


O23*]  *PHILIP  D.  ROCKFELLER  AND 
JACOB  FELLER,  Overseers  of  the  Poor  of 
the  Town  of  CLERMONT,  Plaintiffs  in  Error, 
v. 

CHARLES  DONNELY,  Defendant  in  Error. 

Bond  to  Indemnify  Town,  Concerning  Bastard 
— Breach  of — Action  on,  Maintained  as  Soon 
as  Town  Becomes  Liable  without  Actual  Dis- 
bursement— Evidence  against  Sureties — Order 
of  Filiation  and  Maintenance —  Verdict — 
Amended,  when  only  on  One  of  Three  Issues 
— Pleading. 
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A  bond  to  Indemnify  a  town  concerning  a  bastard 
child,  given  pursuant  to  the  Statute,  sess.  36,  ch.  12, 
sec.  2 ;  1  U.  L.,306,  is  broken,  and  an  action  may  be 
maintained  upon  it,  as  soon  aa  the  town  becomes 
liable  or  bound  to  maintain  the  child,  and  an  action 
may  be  maintained  upon  it  without  actual  disburse- 
ment, advance  or  payment  by  the  town. 

An  order  of  filiation  and  maintenance  made  in 
pursuance  of  the  1st  section  against  the  putative 
father,  is,  per  se,  conclusive  evidence,  to  sustain 
the  action  even  against  the  sureties,  and  may  be 
used  in  evidence  to  fix  the  amount  of  damages. 

A  verdict  on  only  one  of  three  issues  is  amend- 
able, and  will  be  amended  on  error,  where  its  find- 
ing comprises  the  whole  merits  of  the  three  is- 
sues, or  the  defect  will  be  disregarded,  and  passed 
over  as  already  amended. 

Dicta.  An  order  of  filiation  and  maintenance,  may 
be  varied  from  time  to  time,  as  occasion  may  re- 
quire. Per  Jones,  Chancellor. 

A  sheriff  may  recover  on  a  limit  bond,  without 
actual  disbursement,  though  he  must  show  verdict 
against  him.  Per  Jones,  Chancellor. 

A  plea  to  a  bond  of  indemnity  under  the  statute, 
against  the  maintenance  of  a  bastard,  that  the 
obligees  were  not  forced,  &c.,  to  pay,  implies  and 
admits  the  payment,  and  tenders  an  issue  only  on 
the  being  forced  to  pay,  or  the  manner  of  payment. 
Per  Jones,  Chancellor,  and  Spencer,  Senator.  Jor- 
dan, Senator,  contra. 

What  will  be  sufficient  evidence  of  expenditure 
in  an  action  on  a  bastardy  bond,  in  various  cases, 
where  no  order  of  filiation,  &c.,  has  been  made. 
Per  Jones,  Chancellor. 

What  is  evidence  of  a  promise  by  Overseers  of 
Poor,  to  pay  the  mother  of  a  bastard  child  for  its 
maintenance.  Per  Jones,  Chancellor. 

A  material  and  traversable  fact,  not  denied  in 
pleading,  is  to  be  taken  as  admitted.  Per  Spencer, 
Senator. 

Though  a  plea,  taken  together,  be  immaterial,  it 
is  aided  by  tne  plaintiff's  taking  issue,  on  a  triable 
point  in  it.  Per  Spencer,  Senator. 

In  what  cases  the  party  should  raise  the  point  be- 
low, to  entitle  himself  to  it  on  error.  Per  Jordan, 
Senator. 

No  action  lies  on  a  bond,  till  condition  broken. 
Per  Jordan,  Senator. 

In  a  plea,  certainty  to  a  common  intent  is  suffi- 
cient. Per  Jordan,  Senator. 

Citations— 9  Johns.,  367;  1  Poth.,  441;Traite  des. 
Obi.,  part  4.  ch.  3,  sec.  3,  art.  5 ;  10  Johns.,  549,  563 ; 
6  Johns.,  158 ;  7  Johns..  75,  168  ;  1  H.  BL.  253 ;  1  Mod., 
43 :  2  Saund.,  80 ;  12  Johns.,  195 ;  2  Burr.,  698 ;  4  Johns., 
499,  508 ;  Com.  Plead.,  E,  6 ;  1  Chit.  PI.,  237,  520,  8..  19; 
3  T.  R.,  659 ;  1  Phil.  Ev..  231 ;  13  Johns.,  380,  576 ;  18 
Johns.,  122,558;  2  Cow.,  49;  15  Johns.,  318;  2  Chit. 
PL,  154,  480,  621, 665 ;  7  Wentw.,  615 ;  5  Id.,  531;  Cowp.. 
682 ;  1  Saund.,  47,  n.  1 : 1  R.  L.,  308 ;  6  Geo.,  2 ;  5  Esp., 
142  :  6  East,  110 ;  1  B.  &  A..  491 ;  1  Camp.,  398  ;  2  T. 
R.,  100,  640;  7  T.  R.,  93 ;  14  Johns.,  177 ;  6  Johns.  Ch., 
266 ,  3  Wils..  13,  262,  340 :  8  Johns.,  198 ;  3  Johns.,  464  ; 
17  Johns.,  376 ;  6  Cow.,  277. 

ON  ERROR  from  the  Supreme  Court.  The 
cause  was  originally  commenced  in  the 
Court  of  C.  P.  of  the  County  of  Columbia,  by 
the  present  plaintiffs  in  error,  on  a  bond  of  in- 
demnity against  the  maintenance  of  a  bastard. 
*It  was  tried  in  the  C.  P.,  where  a  ver-  [*624 
diet  and  judgment.were  rendered  for  the  plaint- 
iffs. Thence  the  cause  went  to  the  Supreme 
Court  on  writ  of  error,  upon  a  bill  of  excep- 
tions taken  at  the  trial,  where  the  judgment 
of  the  C.  P.  was  reversed.  The  cause  with 
most  of  the  material  facts,  arguments  of  coun- 
sel and  opinion  of  the  court,  are  reported  un- 
der the  title  of  Donnely  v.  Rockfeller,  4  Cow., 
258-260.  From  the  decision  there,  the  plaint- 
iffs in  the  C.  P.  brought  error  to  this  court. 
The  facts  giving  rise  to  points  not  considered 
in  the  court  below,  and  which  mainly  relate  to 
the  pleadings,  will  be  found  stated  in  the  opin- 
ions of  the  Chancellor  and  Senators,  as,  indeed, 
are  all  the  material  facts  in  the  cause. 

The  cause  was  argued  here  by, 

Mr.  C.  Bushnell,  for  the  plaintiffs  in  error, 
and 
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Mr.  D.  B.  TcMmadge,  for  the  defendant  in 
error. 

JONES,  Cliancellor,  This  was  an  action  of 
debt  in  the  C.  P.  of  Columbia  Co. ,  on  the  bond 
executed  by  John  Donnely,  the  reputed  father 
of  an  illegitimate  child,  and  the  defendant  and 
others  as  his  sureties,  to  the  Overseers  of  the 
Poor  of  the  Town  of  Clermont.  in  the  County 
of  Columbia,  with  condition  to  save,  defend 
and  keep  harmless  and  indemnify,  as  well  the 
Overseers  and  their  successors  for  the  time 
being,  as  also  all  and  every  other  the  inhabit- 
ants of  the  town,  of,  from  and  against  all 
costs,  charges,  taxes,  rates,  assessments,  dam- 
ages or  expenses,  for  or  by  reason  of  the  birth, 
education  and  maintenance  of  the  child,  or  in 
anywise  relating  thereto  ;  and  of  and  from  all 
actions,  suits,  troubles,  damages  and  demands 
touching  or  concerning  the  same. 

Two  breaches  of  the  condition  were  assigned, 
but  they  were,  in  substance,  the  same,  differ- 
ing only  in  form.  The  substance  of  them  was, 
that  the  defendant,  or  the  other  obligors,  did 
not  save  harmless  and  keep  indemnified  the 
Overseers  of  the  Poor  and  the  inhabitants  of 
the  town,  according  to  the  condition  of  the 
625*]  bond  ;  and  that  by  reason  *thereof,  the 
plaintiffs  were  forced  and  obliged  to  lay  out 
and  expend,  and  did  necessarily  lay  out  and 
expend  divers  large  sums  of  money,  to  wit ; 
two  several  sums  of  $100,  in  and  about  the 
birth,  education  and  maintenance  of  the  child. 
On  an  order  for  a  bill  of  particulars  of  the 
covenants  broken  and  money  paid  in  the  prem- 
ises, the  plaintiffs  specified  the  covenants  to 
save  harmless,  &c.,  as  the  covenants  broken, 
and  the  sura  of  $16  in  and  about  the  birth  of 
the  child,  and  $75  in  and  about  the  mainte- 
nance, &c.,  as  the  sums  paid. 

The  defendants  then  pleaded  three  pleas  : 
1st.  That  the  plaintiffs  were  not  forced  or 
obliged  to  expend  the  several  sums  of  $100, 
specified  in  the  assignment  of  breaches  in  their 
declaration,  and  that  the  inhabitants  were  not 
damnified  by  reason  or  on  account  of  the  birth, 
education  or  maintenance  of  the  child.  2d. 
Payment  of  the  said  several  sums  of  $100.  3d. 
That  the  defendant  did  well  and  sufficiently 
defend,  save  harmless  and  indemnify  the  Over- 
seers and  the  inhabitants  of  the  town  from  and 
against  the  charge. 

On  the  trial,  the  plaintiffs  gave  in  evidence 
the  bond  on  which  the  suit  was  brought,  and 
an  order  made  by  two  justices  of  the  peace  for 
Columbia  Co.,  after  the  birth  of  the  bastard 
child,  whereby  the  putative  father  was  ordered 
to  pay  to  the  Overseers  of  the  Poor  the  sum  of 
$16,  for  and  towards  the  lying-in  expenses.and 
the  maintenance  of  the  child  to  the  time  of 
making  the  order,  and  the  sum  of  56  cents 
weekly  and  every  week,  from  the  day  of  the 
date  of  the  order,  towards  the  keeping,  suste- 
nance and  maintenance  of  the  child,  so  long  as 
such  child  should  be  chargeable  to  the  town, 
and  on  which  order  various  sums  had  been 
paid,  which  were  indorsed  upon  it.  They  then 
called  a  witness,  who  testified  that  the  child 
was  then  living  and  was  chargeable  to  the 
Town  of  Clermont,  and  rested  the  cause.  The 
counsel  for  the  defendant  insisted  that  the 
plaintiffs  were  bound  to  show  the  actual  ex- 
penditure of  the  money  they  demanded,  and 
that  the  order  of  bastardy  was  not  competent 
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evidence  in  the  cause,  nor  sufficient  to  entitle 
him  to  recover;  but  the  Court  of  C.  *P.[*620 
overruled  the  objection,  and  decided  that  the 
order  was  admissible,  and  that  the  plaintiffs 
were  entitled  to  a  verdict  for  the  amount  due 
upon  it,  for  the  maintenance  of  the  child,  at  the 
rate  of  fifty  cents  per  week,  from  the  date  of 
the  order  to  the  commencement  of  the  suit, 
after  deducting  the  payments,  and  that  proof 
of  the  actual  expenditure  of  the  money  by  the 
Overseers  of  the  Poor  for  the  support  of  the 
child,  was  not  necessary.  The  jury  found  a 
verdict  for  the  plaintiff,  and  assessed  the  dam- 
ages at  $50.61,  for  which  the  court  gavejudg- 
ment. 

A  bill  of  exceptions  was  taken  to  the  opinion 
and  charge  of  the  court,  and  brought  by  writ 
of  error  before  the  Supreme  Court  for  review; 
and  a  majority  of  the  judges  of  that  court  re- 
versed the  judgment  of  the  Court  of  C.  P.  and 
ordered  a  venire  facias  de  novo  to  issue.  The 
Supreme  Court  put  their  judgment  of  reversal, 
upon  the  ground  that  the  bond  was  strictly  a 
bond  of  indemnity,  and  nothing  more.and  that 
the  plaintiffs  were  bound  to  show  a  damnifica- 
tion by  the  actual  expenditure  and  payment  of 
the  money  for  which  they  sued.  The  Chief 
Justice  held  that  the  order  had  nothing  to  do 
with  the  suit,  and  was  improperly  admitted, 
and  Mr.  J.  Sutherland  inclined  to  the  same 
opinion,  but  said  that  if  properly  received,  it 
did  not  vary  the  case;  that  if  the  expenditure 
of  money  had  been  proved,  the  order  might 
have  been  evidence  to  show  that  the  sum  was 
reasonable  and  just,  but  for  that  purpose  only. 
Mr.  J.  Woodworth,  who  dissented  from  the 
opinion  of  the  court,  held  that  the  plaintiff  was 
entitled  to  recover  upon  the  bond  what  was 
necessary  for  the  support  of  the  child,  whether 
the  advance  was  shown  to  have  been  actually 
made  or  not.and  that  the  order  of  bastardy  was 
properly  admitted.  He  held  it  an  adjudication 
upon  the  subject-matter,  and  conclusive  until 
reversed,  upon  the  sureties  as  well  as  the  puta- 
tive father;  and  that  it  fixed  the  extent  of  the 
defendant's  liability. 

The  leading  question  is,  whether  the  plaint- 
iffs were  bound  to  prove  the  actual  expendi- 
ture of  the  money  for  which  they  sued,  in  the 
support.education  or  maintenance  of  the  child, 
to  enable  them  to  sustain  the  suit  against  the 
*surety  upon  the  bond,  or  whether  the  [*627 
liability  of  the  putative  father  to  pay  for  the 
maintenance  of  his  illegitimate  off  spring,  with 
the  proof  that  such  offspring  was  chargeable 
to  the  town,  and  the  bond  to  indemnify  the 
town  against  the  charge,  were  sufficient  to  sus- 
tain the  action,  and  the  order  of  the  two  justices 
in  the  premises  competent  evidence  in  the 
cause,  and  sufficient  proof  to  establish  the 
amount  which  they  were  entitled  to  recover. 

The  statute  under  which  the  bond  was  taken 
(I  R.  L.,  306),  makes  provision  for  the  relief  of 
towns  from  the  maintenance  of  bastard  chil- 
dren, when  they  become  chargeable  to  the 
town;  and  superadds  a  cautionary  remedy,  by 
requiring  security  from  the  putative  father,  be- 
fore the  birth  of  the  child.  By  the  2d  section 
of  the  Act,  the  putative  father,  when  charged 
by  the  mother,  on  her  examination,  with  being 
the  father  of  a  child  likely  to  be  born  a  bas- 
tard, and  to  be  chargeable  to  the  town,  is  re- 
quired to  give  security  before  the  birth  of  the 
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child,  to  indemnify  the  town,  or  to  enter  into 
a  recognizance  to  appear  at  the  next  General 
Sessions,  and  to  perform  or  abide  such  order 
as  shall  then  be  made  in  the  premises;  and  the 
1st  section  of  the  Act  authorizes  two  justices 
of  the  peace,  after  the  birth  of  the  child,  upon 
examination  of  the  matter,  in  their  discretion, 
to  make  order  for  the  relief  of  the  town,  and 
likewise,  by  like  discretion,  to  make  order  for 
the  keeping  of  such  bastard  child,  by  charg- 
ing the  mother  or  reputed  father  with  the  pay- 
ment of  money  weekly,  or  other  sustentation, 
for  the  support  of  such  child,  as  they  shall 
think  meet. 

In  this  case,  Hannah  Lasher,  the  mother, 
having,  before  the  birth  of  the  child,  on  her 
voluntary  examination,  charged  John  Donnely 
with  being  the  father  of  a  child  likely  to  be 
born  a  bastard,  and  to  be  chargeable  to  the 
town,  the  Overseers  of  the  Poor,  for  the  securi- 
ty of  the  town,  took  the  precaution  of  apply- 
ing to  a  justice  of  the  peace,  under  the  provis- 
ions of  the  2d  section  of  the  Act,  for  a  warrant 
against  him,  and  the  bond  in  question  was  giv- 
en by  him  and  his  sureties  as  the  security  re- 
quired by  the  Act  for  the  indemnity  of  the 
«28*]town.  And  after  the  birth  of  the  *child, 
upon  the  application  of  the  Overseers  of  the 
Poor  for  further  relief,  and  upon  examination 
of  the  matter,  the  order  authorized  by  the  1st 
section  of  the  Act,  and  set  forth  in  the  bill  of 
exceptions  was  made.  The  obligation,  then.,  of 
the  reputed  father  and  his  sureties,  the  obligors 
in  the  bond  taken  before  the  birth  of  the  bas- 
tard, to  indemnify  the  town  against  the  charge 
of  the  maintenance  of  the  child,  must  be  ad- 
mitted; and  the  duty  of  the  putative  father  to 
pay  the  weekly  sum  fixed  by  the  order  made 
after  the  birth  of  the  child  for  such  indemnity, 
cannot  be  denied. 

But  this  is  an  action  upon  the  bond  against 
the  surety;  and  the  principal  question  is, 
whether  the  order  was  properly  admitted  in 
evidence  as  the  rule  of  damages,  which  the 
plaintiffs  were  entitled  to  recover.  To  the  ad- 
mission of  the  order  in  evidence  for  that  pur- 
pose, the  defendant  objects.  He  insists  that 
the  bond  is,  in  the  strictest  sense  of  the  terms, 
a  bond  of  indemnity,  and  that  the  obligation 
it  imposes  on  the  putative  father  and  his  sure- 
ties, is  to  reimburse  the  Overseers  of  the  Poor 
the  moneys  they  might  expend  for  the  birth, 
education  and  maintenance  of  the  bastard  child ; 
and  insisting  upon  this  construction  of  the 
bond,  the  defendant  contends  that  the  actual 
expenditure  of  the  Overseers  is  the  only  meas- 
ure of  damages  in  the  action  upon  it;  and  that 
the  order  or  adjudication  of  the  justices,  set- 
tling the  weekly  sum  to  be  paid  by  the  reputed 
father  to  the  Overseers  of  the  Poor,  for  the 
maintenance  of  the  child,  was  not  admissible 
evidence  to  show  the  extent  of  the  liability,  nor 
the  proper  rule  to  be  applied  to  the  case. 

The  bond  was  a  precautionary  remedy  pro- 
vided by  the  statute,  for  the  benefit  and  securi- 
ty of  the  town.  It  was,  in  its  terms  and  in  its 
legal  effect,  a  bond  of  indemnity.  But  the 
question  is,  what  the  indemnification  was  which 
the  Act  intended  to  secure  to  the  Overseers  of 
the  Poor,  and  how  the  obligation  to  indemnify 
was  to  be  enforced  and  made  available  to  the 
town  ?  The  condition  of  the  bond  is  to  save, 
defend  and  keep  harmless  the  Overseers  of  the 
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Poor,  and  their  successors  and  the  inhabitants 
of  the  *town,  from  and  against  all  [*629 
charges,  damages  and  expenses,  taxes,  rates 
and  assessments,  for  or  by  reason  of  the  birth, 
education  and  maintenance  of  the  child  then 
yet  unborn;  but  recited  in  the  condition  of  the 
bond  to  be  likely  to  be  born  a  bastard,  and  to 
be  chargeable  to  the  town.  The  indemnity  con- 
sists in  securing  the  town  against  charges  and 
expenses,  and  against  taxes,  rates  and  assess- 
ments, by  reason  of  the  birth  and  maintenance 
of  the  child;  and  this  could  only  be  fully  and 
effectually  done  by  keeping  the  infant,  when 
born,  from  becoming  chargeable,  or  by  provid- 
ing means  to  defray  the  charges  in  which  its 
birth  and  maintenance  should  involve  the 
town.  If  the  child,  upon  its  birth,  is  permit- 
ted by  the  reputed  father  to  become  a  charge 
to  the  town,  expenses  inevitably  follow,  for 
which  the  Overseers  are  answerable:  and  the 
inhabitants  of  the  town  are  exposed  to  assess- 
ments and  taxation,  to  make  provision  for  the 
charge  thus  thrown  upon  them.  To  keep  the 
Overseers  of  the  Poor  and  the  inhabitants  of 
the  town  free  from  these  expenses,  rates  and 
taxes,  the  charge  of  the  child  must  be  borne 
by  the  putative  father  himself,  and  all  the  ex- 
penses it  creates  be  defrayed  by  him.  The 
duty  of  the  putative  father  was  to  provide  for 
the  support  of  his  child.  By  his  neglect  to  do 
so,  he  is  chargeable  with  purposely  deserting 
it  and  abandoning  it  to  the  care  of  the  public 
guardians  assigned  by  law,  to  supply  the  place 
which  he  was  bound  to  fill.  He  knew  by  the 
recital  of  the  bond  to  which  he  became  a  par- 
ty, that  the  mother  had  declared,  in  her  volun- 
tary examination  on  oath,  that  the  child  was 
likely  to  be  a  bastard,  and  to  be  chargeable  to 
the  town.  The  mother  was  in  necessitous  cir- 
cumstances, and  the  bond  grew  out  of  her  in- 
ability to  provide  for  her  offspring,  and  was 
obtained  by  the  Overseers  of  the  Poor  through 
her  agency,  for  the  purpose  of  securing  a  pro- 
vision for  the  child,  and  an  indemnity  for  the 
town. 

The  indemnity  was  against  a  future  event — 
the  probable  charge  to  arise  by  the  birth  of  an 
unborn  infant.  Until  the  child  was  born,  it 
was  uncertain  whether  the  town  would  incur 
the  charge  of  its  maintenance  or  not ;  but  when 
*the  birth  took  place,  and  the  charge  [*63O 
was  incurred,  then  the  obligation  of  the  puta- 
tive father  and  his  sureties,  who  suffered  the 
child  to  become  chargeable  to  the  town,  bound 
them  to  furnish  the  plaintiffs  with  the  means 
of  its  sustenance.  It  was  the  primary  duty  of 
the  parents  to  provide  for  the  child;  but  being 
born  out  of  lawful  wedlock,  and  the  mother  de- 
claring herself  unable  to  support  it,  the  imme- 
diate charge  of  it,  devolved  upon  the  Overseers 
of  the  Poor  of  the  town,  and  the  law  gave  them 
the  right  to  call  on  the  reputed  father  to  whom 
it  belonged  to  maintain  it,  for  an  indemnity 
against  the  charge. 

The  bond  in  question  was  given  by  the  pu- 
tative father  and  his  sureties  to  secure  such  in- 
demnity to  the  town.  The  father  had  it  in  his 
power  to  save  the  penalty  of  the  bond  by  nour- 
ishing the  child  himself,  or  by  furnishing  the 
Overseers  of  the  Poor,  if  he  chose  to  commit 
the  infant  to  their  care  as  the  trustees  and 
agents  of  the  town,  with  the  means  of  its  nour- 
ishment ;  but  in  either  case,  the  sustenation 
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•was  to  be  at  his  charge,  and  he  was  bound  to 
provide  the  means  of  defraying  the  expense 
of  it. 

The  object  of  the  Act  is,  as  its  title  imports, 
to  relieve  the  town  from  the  maintenance  of 
bastard  children:  and  the  town  is  relieved  by 
•compelling  the  reputed  father  to  sustain  the 
charge.  To  this  end  the  2d  section  requires  the 
putative  father,  when  charged  by  the  mother 
before  the  birth  of  the  bastard  child  with  be- 
ing the  father  of  it,  to  give  security  to  indem- 
nify the  town,  or  to  enter  into  a  recognizance 
to  appear  at  the  General  Sessions,  and  to  per- 
form or  abide  such  order  as  shall  there  be 
made.  The  putative  father  has  the  option  to 
give  the  security  to  indemnify  the  town,  or  to 
enter  into  a  recognizance  to  abide  the  order  of 
the  sessions.  The  bond,  if  he  gives  it,  or  the 
order  of  the  sessions  when  made,  is  for  the  same 
purpose — the  indemnification  of  the  town.  The 
order  which  the  sessions  make  is,  in  substance, 
that  the  father  maintain  the  child,  and  the  con- 
dition of  the  bond  is,  in  effect,  a  condition  to 
bear  the  charge  of  the  child's  support.  The 
town  is  damnified  by  the  charge  which  is 
brought  upon  it  by  the  birth  of  the  bastard, 
-631*]  and  the  father's  desertion  *of  it,  and 
neglect  to  provide  for  its  sustenance.  The  law 
imposes  on  the  officers  of  the  town  the  liability 
and  duty  of  providing  necessaries  for  the  in- 
fant under  such  circumstances,  and  it  was 
.against  this  legal  obligation,  that  the  defendants 
bound  themselves  to  indemnify  the  plaintiffs 
and  those  whom  they  represent.  To  satisfy  the 
intent  of  the  bond  and  the  statute  under  which 
it  is  given,  the  father  ought  himself  to  support 
the  child,  and  prevent  its  becoming  or  contin- 
uing a  charge  upon  the  town,  or  ought  to  fur- 
nish the  Overseers  of  the  Poor  with  sufficient 
means  to  defray  the  expenses  of  its  mainte- 
nance. The  town  ought  not  to  be  required  to 
advance  for  the  father  what  he  is  bound  to  pay 
and,  if  the  overseers  are  first  to  incur  the  ex- 
penses of  the  maintenance,  and  then  to  call  on 
the  father  to  repay  them  their  advances,  the  in- 
convenience and  burden  to  the  town  of  the  rais- 
ing of  the  money,  and  the  incidental  losses  at- 
tending that  operation,  and  arising  from  the 
delay  of  payment  must  be  borne  by  them;  and 
the  mere  reimbursement  of  the  expenditure  will 
seldom,  if  ever,  be  a  full  indemnity. 

It  was  objected  that  when  the  action  is  on 
the  bond,  and  no  expense  is  shown  to  have  been 
incurred  by  the  Overseers  of  the  Poor,  there 
is  no  rule  or  measure  of  damages.  But  giving 
the  objection  its  fullest  force,  the  answer  to  it 
is,  that  the  Act  has  provided  a  remedy  for  the 
inconvenience,  in  the  order  which  the  1st  sec- 
tion authorizes  the  two  justices  to  make,  and 
which  establishes  the  weekly  allowance  to  be 
contributed  by  the  father  towards  the  main- 
tenance of  the  child.  This  order  is  to  be  made 
after  the  birth  of  the  child,  and  upon  an  exam- 
ination of  the  matter,  the  putative  father  upon 
whom  the  order  is  to  act,  is  to  be  summoned 
and  heard;  and  the  order,  when  made,  is  in  the 
nature  of  an  adjudication,  and  binding  upon 
him.  He  had  the  right  to  appeal,  but  the  order 
until  reversed  or  varied,  is  conclusive.  It  may 
be  altered  from  time  to  time,  as  occasion  may 
require,  to  suit  the  varying  circumstances  of 
the  case;  but  during  its  continuance  in  force, 
it  is  obligatory  upon  the  reputed  father. 
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*This  order,  when  the  Overseers  rest  [*632 
upon  it,  supersedes  the  necessity  of  proof  of 
actual  expenditure.  In  the  case  of  Walisworth 
v.  Mead,  9  Johns.,  367,  which  was  an  action  of 
debt  before  a  justice  of  the  peace  by  the  Over- 
seers of  the  Poor,  upon  an  order  of  bastardy, 
the  defendant  objected  that  the  plaintiffs  were 
not  entitled  to  recover  without  showing  that 
the  child  had  actually  been  chargeable.  The 
justice  admitted  the  order  as  prima  facie  evi- 
dence of  the  child's  being  a  charge  upon  the 
town,  but  said  that  the  defendant  might  show 
payment,  or  that  the  child  had  been  maintained 
without  any  expense  to  the  town.  No  such 
evidence  was  given,  and  the  justice  gave  judg- 
ment for  the  plaintiffs.  The  Supreme  Court 
affirmed  the  judgment  on  both  points.  They 
held  the  order  conclusive  upon  the  defendant, 
unless  appealed  from,  and  prima  facie  evidence 
of  the  plaintiff's  demand,  which  it  rested  with 
the  defendant  to  repel.  In  the  language  of  the 
court  in  that  case,  "the  order  of  the  justices  is 
the  adjudication  of  a  court  of  magistrates  of 
competent  authority,  and  conclusive  upon  the 
party."  It  is  equivalent  to  a  judgment  that  he 
should  pay  the  Overseers  the  weekly  sum  di- 
rected by  it  and,  when  admissible,  it  is  always 
to  be  received  as  pnma  facie  evidence  of  the 
demand,  and  it  is  incumbent  on  the  defendant 
to  show  himself  exonerated  from  the  payment. 

In  this  case,  an  order  was  made  by  two  jus- 
tices of  the  Town  of  Clermont,  after  the  birth 
of  the  child,  upon  examination  of  the  matter, 
the  reputed  father  appearing  before  them,  and 
being  heard  upon  the  subject;  whereby  it  was 
adjudged  that  he  was  the  reputed  father,  and 
it  was  ordered,  as  well  for  the  better  relief  of 
the  town  as  for  the  sustentation  and  relief  of 
the  infant,  that  the  father  should  forthwith 
upon  notice  of  the  order,  pay  or  cause  to  be 
paid,  to  the  Overseers  of  the  Poor  of  the  town, 
the  sum  of  $16  for  the  lying-in  expenses,  of 
the  mother,  and  the  maintenance  of  the  bas- 
tard child,  to  the  time  of  the  order,  and  the 
sum  of  56  cents  weekly,  and  every  week,  from 
the  day  of  the  date  of  the  order  for,  and  to- 
wards the  *keeping,  sustentation  and  [*633 
maintenance  of  the  bastard  child,  during  the 
time  the  child  should  be  chargeable;  and  by  the 
same  order,  the  mother  was  ordered  to  pay  31 
cents  weekly  so  long  as  the  said  bastard  child 
should  be  chargeable,  in  case  she  should  not 
nurse  and  take  care  of  the  child  herself. 

This  order  was  not  appealed  from,  but  was 
acquiesced  in;  and  the  first  sum  of  $16  for  the 
lying-in  expenses  and  the  maintenance  of  the 
child  to  the  date  of  the  order,  was  paid  by  the 
reputed  father  at  the  time,  and  five  several 
sums  were  afterwards  paid  at  different  times, 
and  indorsed  thereon,  leaving  a  balance  of  the 
weekly  payments  due  at  the  time  of  the  com- 
mencement of  this  suit.  The  order  was  be- 
fore the  Court  of  C.  P.,  and  if  it  was  compe- 
tent evidence  in  this  action  against  the  defend- 
ant, and  sufficiently  established  the  liability  of 
the  reputed  father  to  pay  the  weekly  sum  of  56 
cents,  which  he  was  thereby  ordered  to  pay  for 
the  maintenance  of  the  child,  the  judgment  of 
the  Court  of  C.  P.  was  correct,  and  the  rever- 
sal of  it  by  the  Supreme  Court  was  erroneous. 

But  it  is  contended  that  the  order  was  not 
competent  evidence  against  the  defendant,  be- 
cause the  action  was  upon  the  bond  of  indem . 
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nity  and  not  upon  the  order,  and  the  defend- 
ant being  the  surety  of  the  reputed  father,  and 
not  a  party  to  the  order,  was  not  under  any 
legal  obligation  to  answer  any  weekly  pay- 
ments it  required;  but  was  only  bound  for  the 
reimbursement  of  such  sums  as  the  Overseers 
should  actually  expend  for  the  maintenance  of 
the  child,  and  which  expenditure  it  is  contend- 
ed they  were  bound  to  show,  to  entitle  them  to 
recover  on  the  bond  of  indemnity. 

The  material  question  upon  this  defense  is, 
whether  the  sureties  were  bound  by  the  order, 
as  giving  the  rule  or  measure  of  damages  in  the 
action  on  the  bond;  and  in  examining  this 
question  we  are  to  inquire,  first,  whether  the 
Overseers  of  the  Poor  had  the  right,  after  the 
bond  of  indemnity  was  given  by  the  putative 
father  for  the  indemnification  of  the  town  from 
the  charge,  to  apply  for  and  obtain  the  order 
634*]  *of  the  two  justices  as  a  further  rem- 
edy in  connection  with  the  bond,  for  the  pur- 
pose of  determining  the  weekly  allowance  to 
be  made  by  the  father,  and  thus  reducing  the 
sum  he  was  to  pay  for  the  indemnity  of  the 
town,  to  a  certainty;  and  in  the  next  place, 
whether  the  sureties  were  bound  to  pay  the 
sums  thus  adjudged  against  the  principal.  In 
my  judgment,  the  Act  intended  to  give  the 
town  both  the  remedies.  The  bond  may  and 
usually  does  precede  the  birth  of  the  bastard 
child;  it  is  a  cautionary  measure,  and  princi- 
pally intended  as  a  safeguard,  both  to  the  moth- 
er and  the  inhabitants  of  the  town,  against  the 
absconding  of  the  reputed  father.  The  person 
charged  as  being  the  father  may,  at  his  elec- 
tion, give  the  bond,  or  enter  into  a  recognizance 
to  abide  the  order  of  the  sessions.  The  Over- 
seers of  the  Poor  cannot  insist  upon  the  re- 
cognizance; the  acceptance  of  the  bond,  if  of- 
fered, is  compulsory  upon  them.  Why,  then, 
should  the  acceptance  of  the  bond  preclude 
them  from  the  benefit  of  the  further  remedy 
by  the  order  of  bastardy?  This  order  cannot 
be  obtained  on  their  application,  until  after  the 
birth  of  the  child.  It  becomes  important  to 
them  as  an  adjudication  determining  and  set- 
tling by  competent  authority,  the  measure  of 
the  indemnity  to  which  they  are  entitled,  and 
thus  operating  as  a  judgment  against  the  fa- 
ther to  a  fixed  amount  which  remains  as  the 
standard  to  which  he  is  obliged  to  conform.  It 
gives  a  measure  of  compensation,  which,  if  the 
Overseers  are  contented  with  it,  the  father  can- 
not gainsay,  and  it,  consequently,  reduces  the 
claim  of  the  town  to  a  certainty,  enables  them 
to  demand  weekly  the  means  of  support  for 
that  week,  simplifies  the  recovery  of  that  de- 
mand, if  withheld,  and  renders  the  indemnity 
adequate  and  effectual.  It  cannot  be,  that  this 
efficient  remedy  can  be  denied  to  the  inhabit- 
ants of  the  town  after  the  birth  of  the  child, 
because  their  trustees  applied  for  relief  before 
the  birth,  and  the  reputed  father  chose  to  give 
them  a  bond  with  sureties  for  their  indemnity, 
instead  of  a  recognizance  to  perform  an  order 
of  the  sessions. 

The  Act  does  not  confine  the  Overseers  of 
the  Poor  to  one  of  these  remedies  alone.  On 
035*]  the  contrary,  the  terms  *of  it  clearly 
admit  of  both,  and  the  policy  and  spirit  of  the 
law  appear  to  me  to  entitle  the  town  to  the  ben- 
efit of  both.  Indeed  the  bond  of  indemnity 
would  often,  on  the  most  liberal  construction, 
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fail  to  fulfill  the  obvious  intention  of  the  Leg- 
islature, and  the  narrow  rule  sought  to  be  ap- 
plied to  it  in  treating  it  as  a  contract  requiring^ 
proof  of  actual  expenditure  previously  incurred 
and  paid,  to  authorize  a  recovery  upon  it,  and 
excluding  the  adjudication  or  order  of  the  two- 
justices  as  the  rule  of  damages,  would  make  it 
a  most  inadequate  provision. 

The  Act  was  intended  to  compel  the  parents 
to  provide  that  sustenance  for  the  child, which 
the  laws  of  nature  require  them  to  provide;  and 
to  relieve  and  exonerate  the  inhabitants  of  the 
town  from  the  charge.  The  purpose  obvi- 
ously was,  as  justice  required  it  should  be,  to 
charge  the  reputed  father,  in  the  first  instance, 
with  the  payment  of  the  expenses  as  they  ac- 
crued, and  not  to  impose  on  the  town  the  bur- 
den of  the  payment  in  advance,  with  a  preca- 
rious remedy  against  the  father  for  the  reim- 
bursement of  the  expenditure.  The  true  in- 
demnification to  the  Overseers  of  the  Poor, con- 
sists in  the  actual  maintenance  of  the  child  by 
the  father  himself,  or  the  actual  advance  of  the 
moneys  by  him  to  the  Overseers,  to  enable  them 
to  meet  the  expenses  as  they  are  incurred.  To 
this  end,  the  two  justices  are  empowered  to 
make  the  order  of  bastardy,  prescribing  the 
weekly  provision  to  be  made  by  the  mother 
or  putative  father  for  the  child's  support.  It 
cannot  be  supposed  that  the  Legislature  in- 
tended to  give  the  reputed  father  the  right, 
when  called  upon  in  anticipation  to  secure  the 
town  against  a  probable  charge,  to  compel  the 
trustees  to  accept  a  less  favorable  security  than 
he  would  be  obliged  by  the  Act  to  give  them, 
if  called  upon  to  indemnify  them  against  an 
existing  charge;  and  yet,  such  would  be  the 
consequence,  if  the  indemnity  bond  which 
the  Overseers  of  the  Poor  on  their  applica- 
tion before  the  birth  of  the  child,  are  com- 
pelled, if  offered,  to  accept,  precluded  them 
from  the  benefit  of  the  order  of  bastardy,  as 
auxiliary  to  the  bond,  and  that  bond  did  not 
oblige  the  reputed  father  to  provide  for  the 
child,  or  to  furnish  the  necessary  means  to  en- 
able *the  Overseers  to  make  provision  [*<$36 
for  it;  but  left  them  to  advance  the  money,  and 
afterwards  to  call  upon  the  obligors  in  the  bond 
for  reimbursement  of  their  advances.  I  do  not 
perceive  that  construction  to  be  necessarily  re- 
quired by  the  terms  of  the  Act,  or  the  policy 
of  the  law.  The  suppression  of  the  mischief 
intended  to  be  guarded  against,  which  was  the 
public  charge  of  the  maintenance  of  illegitimate 
children,  and  the  advancement  of  the  proposed 
remedy,  which  was  to  coerce  the  reputed  fa- 
ther to  sustain  the  charge,  require  and  justify 
such  a  construction  as  will  best  protect  the 
town,  and  most  effectually  charge  the  reputed 
father  for  its  exoneration.  The  subsequent 
provisions  of  the  Act,  which  authorize  the  at- 
tachment of  the  estate  of  the  mother  or  puta- 
tive father  who  absconds,  and  the  sale  of  the 
personal, and  the  appropriation  of  the  rents  and 
profits  of  the  real  estate  to  the  maintenance, 
nurture  and  education,  of  the  bastard  child, 
show  the  settled  purpose  of  the  Legislature  to 
make  the  putative  father  and  his  estate,  prima- 
rily liable  to  the  support  of  the  child. 

Why  then  should  the  security  taken  from 
the  putative  father  before  the  birth  of  the  child, 
as  a  precautionary  measure  against  the  proba- 
ble charge,  be  held  to  stricter  terms,  or  gov- 
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erned  in  its  application  by  the  rules  of  evidence 
applied  to  mere  bonds  of  indemnity  between 
individuals,  when  no  rule  or  measure  of  dam- 
ages is  agreed  upon  by  the  parties  or  settled  by 
any  competent  authority?  Why  is  this  bond 
given  to  public  officers  in  their  official  capacity 
under  an  Act  of  the  Legislature  for  the  security 
of  the  inhabitants  of  the  town  against  a  public 
charge  brought  upon  it  by  the  principal  oblig- 
or himself,  to  be  limited  in  its  practical  effects 
to  the  mere  purpose  of  a  bond  of  indemnity 
against  contingent  and  incidental  damages,  by 
persons  not  otherwise  under  any  legal  or  moral 
obligation  to  bear  them, or  to  indemnify  against 
them?  Why  must  the  bond  be  treated  as  an  in- 
sulated security  to  the  town  simply,  affording 
a  remedy  for  the  reimbursement  of  moneys, 
first  to  be  raised  by  the  town  and  expended  by 
its  agents?  Why  may  it  not  be  held  a  compo- 
637*]  nent  part  of  a  system  of  remedies  *pro- 
vided  by  the  statute,  and  be  taken  and  con- 
strued in  connection  with  the  subsequent  or- 
der? Why  may  not  the  Overseers  of  the  Poor, 
in  furtherance  of  the  declared  intent  of  the 
Act,  be  permitted,  after  the  bond  is  given,  to 
obtain  and  use  the  order  in  subserviency  to  it, 
and  as  an  auxiliary  aid  for  the  relief  of  the 
town  against  the  charge  of  the  bastard  child, 
by  settling  the  amount  which  the  father  is  to 
pay,  and  the  town  to  receive,  for  its  indemnifi- 
cation? The  subsequent  order  is  entirely  con- 
sistent with  the  previous  bond;  I  see  no  reason 
why  it  may  not  be  used  as  a  supplemental  rem- 
edy in  connection  with  the  bond  to  regulate 
the  recovery  of  damages  in  an  action  upon  it. 
The  right  of  the  Overseers  of  the  Poor  to  the 
order  and  the  liability  of  the  putative  father 
under  it  seem  to  be  admitted;  but  it  seems  to 
be  supposed  that  they  are  distinct  remedies, 
and  must  be  separately  pursued.  The  plaintiff  s, 
it  is  said,  might  have  sued  on  the  order,  but 
when  they  elected  to  proceed  on  the  bond, they 
could  not  use  the  order,  as  evidence  to  enable 
them  to  recover.  But  this  reasoning  is  incon- 
clusive. It  does  not  follow  that  the  order  is  in- 
admissible in  evidence  in  an  action  on  the  bond, 
because  an  action  might  have  been  brought  on 
the  order  itself.  The  order  is  a  judicial  assess- 
ment of  the  weekly  contribution  which  the 
father  is  bound  to  make,  and  which  the  Over- 
seers of  the  Poor,  as  trustees,  are  entitled  to 
demand  of  him  for  the  maintenance  by  them 
of  the  bastard  child,  and  the  indemnification 
of  the  town  against  the  charge.  It  must  be  con- 
ceded that  in  an  action  on  the  bond  against  the 
putative  father,  this  adjudication  determining 
the  amount  he  is  to  pay,  and  by  which  he  is 
conclusively  bound,  would  be  competent  evi- 
dence; and  must,  if  insisted  upon  by  the  Over- 
seers, be  decisive  of  the  measure  of  damages 
and  the  amount  of  the  recovery.  It  would  be 
as  binding  upon  him  as  an  admission  or  agree- 
ment in  writing  voluntary  given  by  him;  and 
it'  it  would  conclude  him,  why  would  it  not  be 
conclusive  upon  his  sureties?  The  bond  is  joint, 
and  the  condition  of  it  is  to  indemnify  and  save 
harmless  the  plaintiffs,  against  the  charge 
638*]  and  expense  *of  the  birth  and  mainte- 
nance of  the  child.  Suppose  the  effect  of  it  to 
be  an  undertaking  by  them  as  sureties,  that  he 
as  principal  shall  indemnify  the  town  against 
the  charge,  still  they  are  answerable  for  his 
faithful  performance  of  his  obligation  to  in- 
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demnify  in  the  manner  he  may  be  by  law  bound 
to  do;  and  a  judgment  by  a  competent  author- 
ity, determining  the  mode  of  making  the  in- 
demnification to  which  the  town  is  entitled,  is 
conclusive  upon  him,  and  must  be  binding 
upon  his  sureties. 

Pothier  gives  it  as  the  rule  of  the  civil  law, 
that  the  dependence  of  the  obligation  of  a 
surety  on  that  of  the  principal  debtor  to  which 
it  is  accessory,  causes  the  surety  to  be  regarded 
as  being  the  same  party  as  the  principal  debt- 
or, in  respect  of  whatever  is  adjudged  for  or 
against  the  principal  debtor.  (1  Poth.,  441; 
Traite  des  Obi.,  part  4,  ch.  3,  sec.  3,  art.  5.) 

It  is  objected  that  the  sureties  are  not  parties 
to  the  order;  but  their  undertaking  wa«,  that 
the  town  should  be  indemnified  against  the 
charge.  It  was  the  duty  of  the  principal  to 
sustain  the  charge  against  which  the  indemnity 
was  given;  on  him  the  Overseers  were  to  call 
for  that  indemnity;  and  they  were  entitled  to 
have  recourse  to  the  order  as  a  means  provided 
by  law  for  coercing  him,  and  for  settling  what 
that  indemnity  should  be,  and  how  it  should 
be  provided  and  paid.  To  these  proceedings 
the  sureties  could  not  be  parties;  yet  they  re- 
duced to  certainty  the  general  obligation  of  the 
principal  to  the  town;  and  if  he  was  legally 
bound  by  them,  his  sureties,  who  were  jointly 
bound  with  him  for  the  performance  of  that 
general  obligation,  must  be  answerable  for  the 
performance  of  it,  according  to  the  adjudica- 
tion of  the  tribunal  authorized  to  make  the  ad- 
justment. 

Suppose  a  bond  to  indemnify  against  an  un- 
liquidated demand,  or  a  trespass,  the  surety 
would  surely  be  bound  for  the  amount  of  a 
judgment  against  his  principal,  ascertaining 
the  amount  of  the  damages  for  which  the  prin- 
cipal was  answerable,  and  such  judgment 
would  be  evidence  against  him,  though  not  a 
party  to  it  in  an  action  on  the  bond.  So  here 
the  adjudication  of  the  two  justices  was  equiva- 
lent *to  a  judgment.  It  ascertained  the  [*63t> 
amount  of  the  indemnity  due  from  the  father  to 
the  town  for  a  given  time,  and  that  judgment, 
therefore,  would  serve  to  give  the  rule  of  dam- 
ages on  the  bond  against  the  surety.  The  ob- 
jections,.therefore,  so  strenuously  urged  on  the 
argument,  that  the  obligation  of  the  defend- 
ant in  error  is  strictly  a  bond  of  indemnity, 
and  that  being  a  mere  surety,  the  adjudica- 
tion against  the  principal  does  not  conclude 
him,  but  evidence  of  actual  expenditure  was 
indispensable  to  recover  against  him,  I  must 
consider  as  unavailing. 

If  my  views  of  the  obligation  of  the  defend- 
ant to  the  plaintiffs  are  correct,  the  substance 
of  the  undertaking  was,  that  the  sustentation 
of  the  child,  if  it  should  be  born  and  become 
chargeable,  should  be  borne  by  the  putative 
father;  and  the  inhabitants  of  the  town  and 
their  trustees,  the  Overseers  of  the  Poor,  in- 
demnified and  exonerated  therefrom;  and  the 
order  was  a  regular  judgment  by  a  competent 
jurisdiction,  determining  and  reducing  to  cer- 
tainty the  extent  of  the  obligation  of  the  puta- 
tive father,  and  was  admissible  evidence  of  the 
demand  in  this  cause,  which  must  prevail,  un- 
less the  defendants  could  show  themselves  le- 
gally exonerated  therefrom. 

It  was  urged  as  the  general  rule  applicable 
to  contracts  erf  indemnity,  that  the  party  who 
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is  to  be  indemnified  cannot  maintain  an  action 
on  the  contract  against  the  indemnifier,  until 
he  has  been  damnified.  But  that  rule  does  not 
necessarily,  and  in  all  cases,  require  the  actual 
payment  of  the  damages  or  expenses  incurred, 
to  enable  the  party  to  sue  for  and  recover  the 
indemnity.  When  the  obligation  is  to  indem- 
nify against  damages  or  expenses,  and  the 
obligee  has  become  absolutely  bound  and  liable 
to  pay  the  expense  or  damage  incurred  by  the 
charge,  and  his  demand  against  his  obligor 
upon  the  bond  of  indemnity  by  reason  of  the 
charge  against  himself  is  reduced  to  a  certain- 
ty, it  would  surely  be  just  and  reasonable,  and 
would  violate  no  principle  of  law,  to  permit 
him  to  enforce  his  own  demand  against  his 
obligor  in  the  first  instance,  and  before  he  sat- 
isfies the  charge  against  himself.  It  is  an  op- 
64O*]  eration  which  *avoids  circuity,  and 
essentially  subserves  the  purposes  of  justice 
and  equity,  by  enabling  him  who  is  entitled  to 
the  indemnity,  to  obtain  the  means  to  satisfy 
the  charge  he  has  incurred  from  the  party  who 
ought  to  bear  it.  and  thereby  save  himself  the 
necessity  of  an  advance  and  payment  out  of  his 
own  funds  and  estate,  which  might  be  incon- 
venient and  perhaps  involve  him  in  serious 
embarrassments. 

The  bond  which  a  sheriff  is  to  take  of  a 
prisoner,  in  his  custody,  on  final  process,  in 
civil  suits,  whom  he  permits  to  go  at  large 
within  the  limits  of  the  liberties  of  the  jail  of 
his  county, was  held  by  this  court,  in  the  cases 
of  Jansenv.  Hilton,  10  Johns.,  549,  &nd  Barry 
v.  Mandett,  10  Johns.,  563,  to  be,  in  its  legal 
effect  and  operation,  a  bond  of  indemnity;  yet 
the  sheriff,  in  an  action  on  the  limit  bond,  is 
not  held  to  proof  of  the  actual  payment  of  the 
debt,  to  entitle  him  to  recover.  A  judgment 
against  him  for  the  escape  of  the  prisoner,  is 
admitted  as  sufficient  evidence  'of  damnifica- 
tion, and  of  the  amount  of  his  indemnity  to 
which  he  is  entitled  to  from  the  obligors  in  the 
bond  to  him.  In  the  case  of  Kip  v.  BrigJiam,  6 
Johns.,  158,  it  was  held  that  as  the  bond  was, 
in  effect,  a  bond  of  indemnity,  the  judgment 
against  the  sheriff  was  conclusive  evidence 
that  he  had  been  damnified  to  that  extent. 
And  in  7  Johns.,  168,  it  was  held  that  a  ver- 
dict against  the  sheriff,  was  competent  evidence 
of  the  amount  of  his  demand  against  the  sure- 
ties on  the  limit  bond.  In  neither  of  those  cases 
was  proof  given  or  required,  to  show  the  actual 
payment  of  the  money  by  the  sheriff. 

It  was  objected  that  the  bond  to  the  sheriff 
differs  from  the  bond  to  the  Overseers  of  the 
Poor  in  this,  that  the  obligation  to  the  sheriff 
is  not  technically  a  bond  of  indemnity,  but  is 
conditioned  that  the  debtor  shall  remain  a  true 
and  faithful  prisoner,  and  shall  not  escape  or 
go  without  the  limits  of  the  liberties  of  the 
jail,  and  that  the  penalty  of  the  bond  would  be 
forfeited  by  the  escape  of  the  prisoner.  The  an- 
swer is,  that  this  court  held  it  to  be  a  bond  of  in- 
demnity; and  that  the  condition  was  not  broken 
by  the  escape  of  the  debtor,  but  that  the  recap- 
tion or  voluntary  return  of  the  prisoner  before 
#4 1*]  suit  brought  against  the  *sheriff,  was  a 
defense  to  the  sheriff  against  an  action  for  the 
escape,  and  the  judgment  of  the  Supreme 
Court,  which  had  established  a  different  prin 
ciple,  was  reversed.  It  is  now  settled,  there- 
fore, that  the  limit  bond  is,  in  effect,  a  bond  of 
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indemnity,  and  that  the  sheriff,  when  he  sues 
upon  it,  cannot  recover  upon  proof  of  an  es- 
cape, but  must  show  that  a  verdict  has  been 
obtained  against  him  for  the  debt;  yet  he  is 
not  bound  to  show  that  the  money  has  been 
actually  paid.  Why,  then,  is  not  that  case  an- 
alogous in  principle  to  this?  The  obligation 
on  which  the  suit  is  brought  being  in  each 
case  a  bond  of  indemnity,  must  not  the  rules 
of  evidence  be  substantially  the  same  in  both? 
And  if  the  sheriff  may  sustain  an  action  on  the 
bond  taken  by  him  for  his  indemnity  against 
the  escape,  for  the  debt  for  which  he  has  be- 
come liable  by  the  escape  of  the  debtor,  with- 
out first  paying  the  money  for  which  he  has 
thus  become  liable,  why  may  not  the  Overseers 
of  the  Poor  recover  against  the  putative  father 
and  his  sureties,  on  the  bond  given  by  them 
for  the  indemnity  of  the  town,  the  amount  of 
the  expenses  incurred  by  them  in  the  support 
of  the  child  which  has  been  suffered  to  become 
a  public  charge  upon  them,  without  first  act- 
ually advancing  and  paying  the  money?  And 
if  the  verdict  against  the  sheriff  was  compe- 
tent evidence  of  his  demand  against  the  sure- 
ties on  their  bond  to  him,  why  is  not  the  ad- 
judication of  the  justices  in  favor  of  the  Over- 
seers of  the  Poor  against  the  putative  father, 
competent  evidence  of  their  demand  against 
him  and  his  sureties  on  the  bastardy  bond  to 
them? 

The  question  comes  back  to  the  competency 
of  the  order  of  bastardy,  as  evidence  of  the 
measure  of  damages;  for  admitting  the  obliga- 
tion to  be  a  mere  contract  of  indemnity,  if  the 
order  established  the  amount  of  the  indemnifi- 
cation for  which  the  obligors  were  bound,  no 
further  testimony  on  the  point  could  be  neces- 
sary. 

But  it  was  strenuously  contended  that  the 
averments  of  the  pleader  in  his  declaration 
called  for  proof  of  the  actual  expenditure  of 
the  money  for  which  the  suit  was  brought. 
The  condition  of  the  bond  in  this  case,  being 
a  contract  of  indemnity  against  damages  and 
expenses,  by  *reason  of  the  birth  and  [*642 
maintenance  of  the  child,  if  born  a  bastard, 
and  chargeable  to  the  town,  the  forms  of  plead- 
ing may  require  that  the  plaintiffs  should  aver 
in  their  declaration,  or  in  their  replication  to 
the  plea  of  non  damnificatus,  if  the  declaration 
is  general  and  that  plea  is  interposed  that  the 
defendants  did  not  save  harmless  and  indem- 
nify them  and  the  inhabitants  of  the  town 
from  the  damages  and  expenses  of  the  birth 
and  maintenance  of  the  child,  but  refused  and 
neglected  so  to  do,  by  reason  whereof  they,  the 
plaintiffs,  were  bound  to  expend,  and  did  ex- 
pend, the  money  necessary  for  that  purpose. 
When  these  averments  are  made  in  the  declara- 
tion (as  is  done  in  the  present  case),  the  de- 
fendant obviously  cannot  interpose  the  plea  of 
non  damnificatus,  but  must  answer  the  plaint- 
iff's allegation  of  damages  by  the  actual  ex- 
penditure of  money  averred  to  have  been 
forced  upon  them  for  the  maintenance  of  the 
child.  If  the  defendant  has  a  defense  to  that 
part  of  the  case,  he  is  to  avail  himself  of  it  by 
taking  issue  on  the  averments  in  the  plaintiff's 
declaration.  But  it  would  not  be  the  necessary 
consequence  of  the  averment,  whether  made 
in  the  declaration  or  replication,  that  proof 
must  be  made  of  the  actual  expenditure  by  the 
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Overseers  of  the  Poor  of  the  money  sued  for, 
to  sustain  the  action.  When  the  child,  being 
the  illegitimate  offspring  of  the  reputed  father, 
became  chargeable  to  the  town,  the  law  im- 
posed it  as  a  duty  on  the  inhabitants  of  the 
town,  to  provide  it  the  sustenance  necessary  for 
its  support ;  and  as  long  as  it  continued  a 
charge  upon  the  town,  the  law  will  intend  that 
it  has  been  provided  for  by  the  Overseers  of 
the  Poor,  on  whom  that  duty  devolves.  The 
statute  entitles  the  town  to  relief  against  the 
burden  of  this  charge,  by  causing  or  imposing 
the  obligation  upon  the  mother  or  putative 
father;  but  that  remedy  does  not  discharge 
the  town  from  the  duty.  If  the  father  neglects 
or  refuses  to  fulfill  his  obligations,  the  charge 
must  still  fall  upon  the  Overseers  of  the  Poor, 
and  their  redress  is  by  recourse  to  him.  In 
pleading,  therefore,  they  must  aver  not  only 
their  liability  and  his  obligation,  but,  in  addi- 
tion, state  his  default  and  the  payment  by 
them  in  consequence  of  it.  But  if  the  views  I 
643*]  *have  taken  of  the  rules  of  evidence 
applicable  to  the  case  are  correct,  it  will  be 
sufficient  to  prove  that  the  bastard  child  did, 
in  fact,  become  chargeable,  and  that  the  de- 
fendant bound  himself  to  indemnify  the  town 
against  the  charge,  and  to  show  the  rate  of  al- 
lowance judicially  established,  to  entitle  them 
to  recovery.  The  law  will  intend  that  the 
Overseers  have,  in  fact,  borne  the  charge,  until 
the  contrary  is  shown.  The  right  of  action  re 
suits,  therefore,  from  the  actual  proof  or  legal 
presumption  that  the  plaintiffs  have  borne  the 
charge  of  the  bastard  child,  and  the  weekly 
allowance  directed  by  the  order  of  bastardy 
gives  the  measure  of  damages,  or  the  amount 
which  the  putative  father  was  bound  to  con- 
tribute, and  which  the  plaintiffs  were  entitled 
to  recover. 

But  suppose  my  views  of  that  part  of  the 
case  should  be  erroneous,  and  the  order  should 
be  held  to  be  inadmissible,  another  question 
has  been  raised,  which  is,  whether  the  fact  of 
actual  expenditure  is  not  admitted  by  the 
pleadings.  It  is  contended  by  the  plaintiffs, 
that  the  defendant  has  not  put  that  fact  in 
issue  by  the  plea  in  this  case,  but  has,  by 
pleading,  admitted  the  allegation  of  the  plaint- 
iffs in  his  declaration,  of  the  actual  expendi- 
ture of  money,  to  be  true,  and  put  himself  on 
the  point  that  the  expenditure  was  not  com- 
pulsory upon  them,  but  voluntary,  and  in 
their  own  wrong. 

I  incline  to  that  opinion.  The  plea  is  that 
the  plaintiffs  were  not  forced  and  obliged  to 
expend  and  pay  the  two  sums  of  $100  men- 
tioned in  the  declaration,  or  either  of  them,  in 
and  about  the  birth,  education  and  mainte- 
nance, of  the  bastard  child  ;  and  no  answer  is 
given  to  the  allegation  that  they  actually  did 
expend  and  pay  those  two  sums  of  money. 
The  actual  expenditure  would  seem,  then,  to 
be,  by  the  rules  of  pleading,  admitted,  and  the 
objection  taken  by  the  pleader  to  be  that  the 
plaintiffs  were  not  bound  to  expend  the  money, 
but  did  it  of  their  own  wrong  and,  therefore, 
cannot  make  the  defendants  answerable  for  it. 
644:*]  *The  latter  clause  of  the  plea  does 
not  appear  to  me  to  alter  the  case.  It  is  merely 
a  plea  of  non  damnificatus  as  to  the  inhabitants. 
It  purports  to  answer  that  part  of  the  declara- 
tion which  states,  that  the  defendants  have  not 
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saved  harmless  and  indemnified  the  inhabitants 
of  the  town,  from  and  against,  the  charge. 

The  case  of  Hay»  v.  Bryant,  1  H.  Bl. ,  253, 
was  relied  upon,  and  its  bearing,  as  I  under- 
stand it,  upon  the  case  now  under  considera- 
tion, entitled  it  to  attention.  It  was  an  action 
on  a  bond  to  indemnify  the  church-wardens 
and  Overseers  of  the  Poor  and  inhabitants  and 
parishoners  of  Ridgwell  against  the  charge  of 
the  maintenance  of  such  child  as  should  be  born 
of  Eliz.  Winch,  and  become  chargeable  to  the 
parish.  The  pleas  were :  1st:  Non  estfactum. 
2d.  Non  damntjicatus.  To  the  second  plea  the 
replication  was  that  E.  W.  was  delivered  of 
two  bastard  children  ;  that  the  defendant  did 
not  provide  food  and  nourishment  for  them, 
and  that  the  inhabitants  were  forced  and 
obliged  to  expend,  and  did  necessarily  expend, 
£3  in  providing  the  same,  and  so  were  damni- 
fied. The  defendant  rejoined  that  there  was 
no  justice's  order  on  the  inhabitants,  &c.,  and 
if  they  did  expend  the  money  demanded,  it 
was  of  their  own  voluntary  act  and  wrong, 
and  if  they  were  damnified,  it  was  of  their 
own  act  and  wrong.  The  surrejoinder  was 
that  they  were  damnified. 

It  was  proved  at  the  trial  that  the  defendant 
had  agreed  to  pay  2s.  6d.  per  week  for  the 
maintenance  of  the  children,  and  in  part  had 
paid  it  up  to  Michaelmas,  1787,  and  then  re- 
fused, alleging  that  the  sum  was  too  great.  It 
was  objected  that  the  plaintiffs  or  parishioners 
were  not  obliged  to  maintain  the  children,  un- 
less a  justice's  order  had  been  previously  ob- 
tained for  the  maintenance  of  them.  The  ob- 
jection was  overruled,  and  a  verdict  found  for 
the  plaintiffs.  On  a  motion  to  set  aside  the 
verdict,  and  enter  a  nonsuit,  the  court  held 
that  an  order  of  a  justice  was  not  necessary  to 
make  the  officers  of  a  parish  liable  to  do,  what 
they  were  otherwise,  under  a  legal  obligation 
of  doing,  viz.  :  to  provide  necessaries  for  the 
children  ;  and  they  discharged  the  rule. 

*In  that  case  the  proof  at  the  trial  [*645 
was  an  agreement  of  the  defendant  to  pay  2s. 
6d.  per  week  for  the  maintenance  of  the  chil- 
dren, and  his  refusal  after  the  day  mentioned 
up  to  which  he  had  paid  the  weekly  allowance, 
to  make  any  further  payment.  Ko  evidence 
appears  to  have  been  offered  of  any  expendi- 
ture or  payment  of  money  by  the  plaintiffs, 
and  the  verdict  was  founded  on  the  defend- 
ant's agreement  to  pay,  and  must  have  pro- 
ceeded, either  on  the  principle  that  no  proof 
of  actual  expenditure  was  necessary,  or  that 
such  expenditure  was  admitted  by  the  plead- 
ings, as  the  defendant,  instead  of  traversing 
the  averment  of  actual  expenditure  made  in 
the  replication,  had,  by  his  rejoinder,  alleged 
the  payment,  if  any,  to  be  voluntary  for  want 
of  an  order  of  the  justice's.  In  either  view  of 
it,  the  case  is  an  authority  in  favor  of  the 
plaintiffs  in  the  present  suit.  It  establishes 
one  of  these  two  positions — either  that  the  fact 
of  expenditure,  if  averred  by  the  plaintiffs, 
and  not  denied  by  the  defendant,  is  admitted, 
or  that  the  agreement  of  the  defendant  to  make 
a  weekly  allowance  is  sufficient,  without  the 
proof  of  payment  by  the  plaintiffs  in  his  de- 
fault. 

The  judge  of  the  Supreme  Court,  who  ad- 
verts to  the  case,  observes  that  the  plaintiffs 
had  actually  expended  money  in  support  of  the 
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child,  and  that  the  defense  was,  that  it  was 
paid  voluntarily,  the  payment  being  without 
the  authority  of  a  justice's  order  ;  and  that  the 
court  held  such  order  not  to  be  necessary,  and 
that  the  parish  officers  having  actually  expend- 
ed money  in  support  of  the  child,  were  en- 
titled to  recover.  It  is  true  that  the  defense 
taken  by  the  defendant  was  the  want  of  a  jus- 
tice's order ;  but  how  does  it  appear  that  the 
plaintiffs  had  actually  expended  money  in  sup- 
port of  the  child,  or  that  such  expenditure  of 
money  was  the  ground  of  the  judgment  of  the 
court  ?  Before  the  defendant  was  put  upon  the 
his  defense,  the  plaintiffs  were  to  entitle  them- 
selves, by  competent  proof,  to  a  verdict,  and 
must,  consequently,  have  adduced  all  the  evi- 
dence required  by  law  to  establish  their  right 
to  recover.  What  was  the  evidence  which  they 
646*]  did  adduce  ?  It  is  detailed  *in  the  re- 
port, which  we  must  suppose  to  contain  all  the 
evidence  that  was  deemed  material.  Accord- 
ing to  the  report,  it  was  proved  that  the  de- 
fendant had  agreed  to  pay  2*.  Qd.  per  week  for 
the  maintenance  of  the  children  and,  in  fact, 
paid  it  up  to  Michaelmas,  1787 ;  and  then  re- 
fused to  pay  any  further  installment  or  weekly 
payment,  alleging  that  the  sum  was  too  great; 
and  on  this  evidence  the  verdict  was  given — 
the  defendant's  objection  to  the  obligation  of 
the  plaintiffs  to  maintain  the  children  without  a 
justice's  order  for  the  purpose,  being  overruled 
by  the  judge.  No  mention  was  made,  either 
on  the  trial,  or  by  the  court,  of  any  expenditure 
of  money  by  the  plaintiffs.  The  judge  at  the 
trial  and  the  court  at  bar,  overruled  the  ob- 
jection taken  by  the  defendant,  on  the  ground 
that  an  order  of  a  justice  was  not  necessary  to 
make  the  officers  of  the  parish  liable  to  do 
what  they  were  bound  by  law  to  do,  namely: 
to  provide  necessaries  for  the  children,  which 
they  were  otherwise  under  a  legal  obligation 
of  providing. 

The  legal  obligation  of  the  plaintiffs  to  pro- 
vide necessaries  for  the  children,  and  the  en- 
gagement of  the  defendant  to  indemnify  them 
against  that  obligation,  by  the  weekly  payment 
of  2s.  Qd.  for  the  children's  maintenance,  and 
his  refusal  to  continue  his  weekly  payments, 
were  held  sufficient  to  entitle  the  plaintiffs  to 
recover.  The  actual  expenditure  of  money  by 
the  plaintiffs  in  support  of  the  children  was 
not  shown  and,  consequently,  was  not  deemed 
essential  to  the  plaintiffs'  right  to  recover.  If, 
then,  the  actual  expenditure  of  money  by  the 
plaintiffs  in  support  of  the  children,  was  in 
strictness  and  according  to  the  technical  rules 
applicable  to  the  form  of  pleading,  or  the  frame 
of  the  condition  necessary  to  the  recovery,  the 
fact  of  such  expenditure,  must  have  been  con- 
sidered as  admitted  in  pleading,  or  the  actual 
proof  of  it  before  the  jury  superseded  or  dis- 
pensed with,  by  the  agreement  of  the  defend- 
ant to  pay  the  weekly  sum  agreed  upon,  for  his 
discharge  from  his  liability. 

If,  then,  in  the  case  before  the  court,  the  de- 
fendant, by  taking  issue  on  the  compulsion  to 
pay,  has  admitted  the  fact  of  expenditure  of 
money  by  the  plaintiffs  for  the  support  of  the 
647*]  *child,  the  plaintiffs  were  undeniably 
entitled  to  judgment ;  and  if  the  fact  of  ex- 
penditure can  be  considered  as  in  issue,  the 
adjudication  of  the  justices  settling  the  amount 
of  the  allowance  to  be  paid  by  the  putative 
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father  to  the  Overseers  of  the  Poor,  as  the  com- 
pensation for  the  charge, according  to  my  views 
of  the  case,  must  be  conclusive  in  favor  of  the 
plaintiffs,  and  entitle  them  to  a  verdict  for  the 
amount  of  the  weekly  allowance.on  the  ground 
that  they  must  be  presumed  to  have  supported 
the  child  which  was  proved  to  have  been  a 
charge  upon  them,  and  that  the  adjudication 
of  the  justice  settled  the  amount  to  which  they 
were  entitled  for  the  expenses  incurred  by  them 
for  such  support. 

It  was  competent  to  the  defendant,  under 
pleadings  adapted  to  the  case,  to  have  shown, 
if  the  fact  was  so,  that  the  expenses  of  the 
nursling  had  been  defrayed  by  the  father  him- 
self, or  by  his  procurement,  or  had  been  gra- 
tuitously borne,  and  that  the  town  had  been, 
by  those  or  other  means,  relieved  from  the 
maintenance  of  the  child.  Richa/rds  v.  Hodges, 
\  Mod.,  43;  2  Saund.,  80.  But  unless  some 
such  defense  was  successfully  made,  he  has  no 
just  ground  of  complaint  of  a  verdict  and  judg- 
ment against  him  for  the  weekly  allowance 
which  the  putative  father  was  adjudged  to 
make  for  the  support  of  the  child. 

The  plaintiffs  at  the  trial  gave  the  bond  in 
evidence,  and  proved  that  the  child  was  living 
and  was  chargeable  to  the  Town  of  Clermont. 
The  defendant  offered  no  evidence  in  his  de- 
fense, and  a  verdict  against  him  necessarily 
followed.  The  only  question  that  could  re- 
main, was  the  question  of  damages.  If  there 
had  been  no  adjudication  against  the  father 
assessing  the  amount  he  should  pay  for  the  in- 
demnification of  the  plaintiffs,  and  there  had 
been  no  admission  in  pleading  of  the  amount 
demanded,  other  evidence  might  have  been 
necessary  to  enable  the  jury  to  assess  the  dam- 
ages. But  the  plaintiffs  might,  in  such  case, 
have  shown  that  the  father  had,  with  the  con- 
sent and  concurrence  of  his  sureties,  agreed  to 
pay  a  weekly  or  monthly  sum  for  the  main- 
tenance of  the  child,  and  on  the  principle  of 
the  case  of  Hays  v.  Bi*yant,  have  recovered 
that  *sum  for  their  indemnity  against  [*64& 
the  charge  ;  or,  as  I  apprehend,  it  would  have 
been  sufficient  for  them  to  show  what  sum  was 
reasonably  necessary  for  the  support  of  the 
child  during  the  time  it  had  been  chargeable 
to  them,  and  for  that  sum,  if  the  child  was 
shown  to  have  been  provided  for  by  their  pro- 
curement, the  jury  would  have  been  warrant- 
ed in  giving  their  verdict.  Other  cases  might 
be  put ;  the  town,  for  example,  may  have  an 
establishment  upheld  by  a  common  fund,  or 
supplied  by  the  contributions  of  the  inhabit- 
ants in  money  or  provisions,  for  the  mainte- 
nance and  support  of  those  who  are  chargeable 
to  it,  and  where  provision  is  made  for  illegiti- 
mate children,  as  well  as  paupers  ;  or  the  in- 
fant may  be  left  with  the  mother  by  the  Over- 
seers of  the  Poor,  under  some  arrangement  with 
her  for  a  reasonable  allowance  for  its  support ; 
or  expenses  may  be  incurred  by  the  town  for 
its  maintenance,  which,  from  want  of  means, 
or  from  forbearance,  or  other  causes,  remain 
unpaid.  In  none  of  these  supposed  cases,  each 
one  of  which  may  occur,  and  is  within  the 
scope  of  probability,  would  there  be  an  expendi- 
ture or  actual  payment  of  money  ;  and  could 
it  be  pretended  that  in  any  one  of  them  the 
Overseers  of  the  Poor  would  be  disabled,  by 
that  cause,  from  recovering  a  reasonable  and 
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just  compensation  for  the  maintenance  of  the 
child  ?  The  measure  of  damages  might,  in 
some  of  these  cases,  be  attended  with  difficul- 
ties which  might  sometimes  be  insuperable;  but 
the  right  of  the  plaintiffs  to  compensation  for 
the  use  of  those  who  might  have  a  claim  upon 
them  for  the  maintenance  of  the  child,  and 
thus  enabling  them  to  satisfy  the  charge,  would 
be  undeniable,  and  the  difficulty  of  the  remedy 
alone  would  obstruct  it.  In  the  present  case, 
the  Overseers  of  the  Poor,  to  obviate  all  diffi- 
culties on  that  point,  have  had  the  precaution 
to  obtain  the  further  relief  provided  by  the  Act, 
in  an  order  of  bastardy,  by  which  the  weekly 
contribution  of  the  reputed  father  to  the  Over- 
seers, for  the  support  of  the  child,  is  judicially 
and  conclusively  settled  and  determined.  This 
adjudication  was  in  evidence  ;  and,  in  my  judg- 
ment, it  was  conclusive  upon  both  the  father 
and  his  sureties,  as  the  rule  of  damages  in  the 
action  on  the  bond. 

<J4O*]  *Upon  any  other  construction  of  the 
Act,  the  inhabitants  of  the  town,  whose  agents 
are  compelled  to  accept  the  bond  of  indemnity, 
if  offered,  must  often  lose  their  remedy  upon 
it  against  the  surety,  or  be  put  to  the  incon- 
venience of  actually*  advancing  money  for  the 
maintenance  of  the  bastard  child  ;  and  in  all 
cases  where  the  infant  is  provided  for  by  the 
Overseers,  by  other  means  than  the  actual  ex- 
penditure of  money,  all  recourse  to  the  surety 
on  the  bond  of  indemnity  for  compensation 
must  be  defeated.  To  construe  this  bond,  then, 
.as  a  contract  requiring  positive  proof  of  the 
actual  expenditure  of  money  in  the  support  of 
the  child,  and  in  all  cases  excluding  a  subse- 
quent adjudication  of  justices,  settling  the  rate 
•of  compensation,  or  any  parol  evidence  of  a 
reasonable  allowance  for  establishing  a  right 
of  recovery,  would  be  to  construe  it  most  bene- 
ficially for  the  ease  and  benefit  of  the  obligors, 
to  the  grievance,  inconvenience  and  loss  of  the 
•obligees,  and  the  inhabitants  of  the  town  whom 
they  represent  as  their  trustees.  I  am  not  pre- 
pared thus  to  favor  the  wrong-doer  of  his  sure- 
ties, at  the  expense  of  those  who  are  involun- 
tarily drawn  into  liability  by  his  misconduct. 
I  think  every  fair  intend ment  should  be  made 
in  favor  of  the  trustees  of  the  town,  and  that 
they  are  entitled  to  a  liberal  construction  of 
the  Act  for  the  suppression  of  the  mischief  it 
intends  to  suppress,  and  the  advancement  and 
beneficial  application  of  the  remedies  it  pro- 
vides for  them. 

But  it  is  said  that  the  child  has  been  sup- 
ported by  the  mother,  and  that  the  town,  there- 
fore, has  not  been  damnified.  This  point  is  not 
made  by  the  pleadings,  and  no  evidence  could 
regularly  be  adduced  in  support  of  it.  If  avail- 
able to  the  defendant,  he  should  have  set  it  up 
in  his  defense  by  plea.  Then  the  plaintiffs 
might  have  taken  issue  upon  it,  and  been  pre- 
pared with  evidence  at  the  trial  to  meet  it.  But 
how  does  it  appear  that  the  child  was  nurtured 
by  the  mother  ?  The  witness  who  proved  that 
the  child  was  chargeable  to  the  town,  on  his 
cross  examination,-  stated  that  it  had  always 
lived  with  its  mother  in  the  town.  This  witness 
had  sworn,  on  his  direct  examination,  that  the 
65O*]  *child  was  a  town  charge  ;  and  if  its 
living  with  its  mother  seems  to  interpose  a  dif- 
ficulty, the  solution  of  the  problem  may  be 
found  in  the  order  of  bastardy.  The  justices, 
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by  that  order,  adjudged  that  the  mother  should 
pay  to  the  Overseers  the  sum  of  31  cents  weekly 
as  long  as  the  bastard  child  should  be  charge- 
able to  the  town,  in  case  she  should  not  nurse 
and  take  care  of  the  child  herself ;  and  the  child 
was  permitted  to  live  with  her,  to  enable  her 
to  satisfy  the  adjudication  by  being  its  nurse, 
instead  of  paying  her  contributory  part  of  its 
expenses.  The  father's  contribution  was  to 
procure  the  other  necessaries  and  comforts, 
which  the  nursling  would  stand  in  need  of. 
She  was  to  nurse  and  take  care  of  the  child, 
and  as  it  must  necessarily  live  with  her,  to  en- 
able her  to  nurse  it,  an  allowance  may  have 
been  made  to  her  for  its  sustenance  and  other 
necessaries.  The  arrangement  between  the 
Overseers  and  the  mother  was  not  known  to  the 
witness,  but  he  understood,  from  general  re- 
port and  believed  that  the  child  was  provided 
for  by  the  plaintiffs  as  the  agents  of  the  tows.  It 
must  be  intended  that  such  was  the  case.  There 
was  no  motive  with  the  mother,or  with  the 
agents  of  the  town,  to  exempt  the  father  from 
his  contribution  to  the  child's  support.or  to  f  ur- 
nish.gratuitously.the  provision  he  was  bound  to 
make.  The  fair  intendment  is,  that  if  the 
plaintiff's  case,  and  the  issues  between  the  par- 
ties had  required  it,  proof  would  have  been 
given  of  the  arrangement  with  the  mother,  and 
the  allowance  to  her  for  the  nurture  of  the 
child,  or  other  provision  made  by  the  plaintiffs 
for  its  support,  which  so  many  circumstances 
indicate  to  have  existed. 

The  order  of  the  justices  on  the  mother,  to 
contribute  the  weekly  sum  of  31  cents  to  the 
Overseers  of  the  Poor  towards  the  support  of 
the  child,  or  to  nurse  and  take  care  of  it  her- 
self, is  strong  presumptive  evidence  to  show 
that  the  child  was  put  into  the  keeping  of  the 
mother  by  the  plaintiffs,  and  to  raise  an  obli- 
gation upon  the  Overseers  of  the  Poor,  even 
if  no  express  contract  existed,  to  make  her 
a  just  and  reasonable  allowance  for  its  suste- 
nance. 

*The  case  of  Overseers  of  Town  of  [*C51 
Dover  v.  Howard,  12  Johns.,  195,  was  cited  to 
show  that  the  mother  had  no  cause  of  action 
against  the  Overseers,  for  the  support  of  the 
child,  unless  there  was  an  agreement  between 
them  to  pay  her. 

That  was  an  action  by  the  mot  her  against  the 
Overseers,  and  the  objection  was,  that  there 
was  no  proof  to  show  that  the  bastard  children 
were  put  into  her  keeping  by  the  Overseers, or 
that  there  was  any  express  promise  or  engage- 
ment on  their  part  to  pay  her  for  their  main- 
tenance, nor  any  evidence  that  the  defendants 
had  received  any  money  directed  by  the  orders 
to  be  paid  for  the  maintenance  of  the  children; 
and  the  court  said  that  the  law  would  not  raise 
a  promise  upon  the  mere  naked  fact  that  orders 
had  been  made.  From  these  reasons  it  is  fair 
to  infer,  that  if  either  of  the  grounds  suggested 
by  the  court  had  been  shown,  either  an  agree- 
ment to  pay,  or  the  placing  the  children  with 
her,  which  would  have  implied  a  promise  to 
pay,  or  the  receipt  of  money  to  enable  them  to 
pay,  she  would  have  prevailed.  The  court, too, 
in  that  case,  assign  as  further  reasons  for  their 
decision :  1st.  That  the  plaintiff  had  not  shown 
as  she  ought  to  have  done,  that  the  children 
continued  chargeable  to  the  town  ;  and  2d. 
That  the  defendants  were  understood  by  their 
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acts  to  have  offered  to  show  that  they  were  not 
chargeable,  which  was  competent  evidence, 
and  was  excluded.  That  case,  then,  goes  far 
to  show  that  the  mother  might  recover  in  this 
case  ;  for  the  proof,  in  this  case,  of  the  child's 
continuing  chargeable  and  being  with  the 
mother,  and  the  presumptive  proof  of  an  ex- 
press or  implied  promise  to  pay  her  for  its  sus- 
tenance, distinguishes  this  case  from  that,  in 
the  leading  features  and  actual  circumstances, 
and  brings  this  case  within  the  principle  on 
which  the  court  intimate,  that  a  recovery  might 
have  been  had  in  that. 

But  it  is  further  objected  to  the  judgment  of 
the  Court  of  C.  P.,  that  the  verdict  is  upon  the 
first  issue  only,  and  that  the  jury  have  not 
passed  upon  the  issues,  the  pleas  of  payment 
and  of  indemnification,  or  performance.  One 
O52*]  *answer  to  this  objection  was,  that  it 
had  not  been  taken  in  the  court  below,  where 
it  might  have  been  obviated.  But  without  re- 
lying upon  that  answer,  and  which,  moreover, 
was  not  admitted  to  be  true  in  point  of  fact,  I 
am  satisfied  that  the  objection  ought  not  to 
prevail.  The  issue  on  which  the  jury  passed 
comprised  the  whole  merits  of  the  cause.  It 
appears  from  the  bill  of  exceptions,  and  was 
admitted  on  the  argument,  that  no  evidence 
was  given  on  either  of  the  other  issues.  The 
proof  of  the  affirmative  of  those  issues  rested 
with  the  defendant,  and  he  abandoned  them  ; 
there  was  nothing  in  relation  to  them  for  the 
jury  to  pass  upon.  In  strictness,  perhaps,  there 
should  have  been .  a  finding  for  the  plaintiff 
against  the  payment  and  indemnification  or  per- 
formance set  up  by  the  two  last  pleas  of  the 
defendant ;  but  such  finding  was  mere  matter 
of  form,  and  the  objection  to  the  want  of  it  is 
purely  technical.  The  intention  of  the  jury  is 
manifest ;  they  could  not  find  for  the  plaintiffs 
and  give  damages,  without  negativing  the  two 
latter  pleas  of  the  defendant ;  and  the  omission 
to  enter  a  formal  verdict  on  the  issues  joined 
upon  those  pleas,  is  obviously  a  mistake  of  the 
officer  who  recorded  it ;  and  I  concur  with  Ld. 
Mansfield's  opinion,  in  the  case  of  Hawkes  v. 
Crofton,  2  Burr,  698,  that  in  a  clear  case,  the 
court  may  give  judgment  upon  the  substantial 
finding  of  the  jury,  though  the  clerk  may  have 
been  irregular  and  faulty  in  point  of  form. 
This  omission  or  defect  not  affecting  the  merits 
of  the  cause,  might  be  amended,  and  all  defects 
or  errors  properly  amendable, may  be  amended 
in  this  court,  or  passed  over  without  being  act- 
ually amended.  Cheethamv.Tillotson,4:  Johns., 
499.  This  objection  ought,  therefore,  in  my 
judgment,  to  be  disregarded  by  the  court,  and 
I  am  of  opinion,  on  the  merits,  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  re- 
versed, and  that  of  the  Court  of  C.  P.  affirmed. 
SPENCER,  Senator.  The  difficulties  which 
have  been  discussed  in  these  cases  appear  to 
arise  from  a  misconception  of  some  of  the  plead- 
ings, and  from  their  being  considered  in  mass, 
653*]  *instead  of  being  applied  separately  to 
the  different  points  in  the  case.  The  declara- 
tion is  in  debt  for  the  penalty  of  the  bond,  in 
which  it  was  the  business  of  the  plaintiffs  to 
assign  breaches  of  the  condition.  This  has 
been  done,  and  a  full  understanding  of  these 
breaches  is  essential  to  the  decision  of  the  causes. 
The  condition  of  the  bond  is,  that  the  defend- 
ants shall,  "  from  time  to  time,  and  at  all  times 
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hereafter,  well  and  sufficiently  save,  defend 
and  keep  harmless  and  indemnify"  the  plaint- 
iffs, and  the  inhabitants  of  the  town,  "  of ,  from 
and  againstall  and  all  manner  of  costs, charges, 
taxes,  rates,  assessments,  damages  or  expenses 
whatsoever,  for  or  by  reason  of  the  birth,  edu- 
cation and  maintenance  of  the  said  child,"  of 
which  Hannah  Lasher  was  pregnant, but  which 
was  not  yet  born.  All  the  judges  of  the  Su- 
preme Court  agree  that  this  was  a  bond  of  in- 
demnity ;  but  the  question  is,  against  what  ? 
At  the  time  of  executing  it  there  was  no  actual 
charge  existing  upon  the  town  or  the  Over- 
seers, but  one  was  anticipated,  and  the  bond 
was  taken  to  indemnify  against  it.  What  was 
that  anticipated  charge  ?  The  recital  of  the 
bond  states  it :  the  expected  birth  of  a  bastard 
child.  Against  that  charge,  then,  it  must  have 
been  the  intention  of  the  parties  to  provide  ; 
and  they  have  done  so,  in  terms  as  strong  as 
language  could  make  it.  They  are  to  indem- 
nify against  all  "charges,  &c.,  or  expenses," 
by  reason  of  its  "  birth,  education  or  mainte- 
nance." Technically,  this  condition  was  broken 
the  moment  the  child  was  born,  for  then  it  be- 
came a  charge  on  the  town,  and  that  was  the 
thing  against  which  the  defendant  covenanted; 
and  that  is  the  first  breach  assigned  in  the  dec- 
laration, which  alleges  the  birth  of  the  child, 
and  that  the  defendant  had  not  saved  harmless 
the  plaintiffs  and  the  town.  Here  is  an  affirm- 
ative and  a  negative,  upon  both  of  which  the 
defendant  might  have  taken  issue  by  different 
pleas.  He  might  have  denied  the  birth,  and 
this  would  have  thrown  upon  the  plaintiffs  the 
burden  of  the  proof  of  that  fact.  But  he  has 
not  done  so  ;  and  upon  the  elementary  princi- 
ples of  pleading,  whatever  is  not  denied  in  such 
an  *action,  is  admitted.  The  birth,  [*654 
then,  being  admitted,  it  is  a  legal  consequence 
that  the  child  became  a  charge  to  the  town, and 
thus  the  breach  is  admitted.  But  the  defend- 
ant might  have  pleaded  to  the  negative  part  of 
this  assignment :  and  he  has  done  so  by  his 
third  plea,  in  which  he  avers  that  he  did  in- 
demnify and  save  harmless  the  plaintiffs  and 
the  town.  Here,  the  defendant  assumed  the 
affirmative,  and  was  bound  to  prove  it.  A  com- 
plete issue  was  formed,  the  defendant  averring 
that  he  had  indemnified,  and  the  plain  tiff  shav- 
ing denied  it  in  their  declaration  ;  no  replica- 
tion was  necessary.  This  plea  admitted  the 
plaintiff's  action,  by  admitting  the  charge,  and 
sets  up  new  matter  in  evidence,  that  notwith- 
standing there  was  such  a  charge,  the  defend- 
ant had  kept  the  plaintiffs  harmless  from  it.  So 
far  the  plaintiff's  action  is  confessed  by  the 
pleadings,  and  the  burden  of  disproving  it  is 
thrown  on  the  defendant.  Had^he  assignment 
of  breaches  stopped  here,  many  of  the  ques- 
tions would  not  have  arisen  that  have  been  dis- 
cussed. But  the  declaration  proceeds,  and 
avers  that  the  defendant  had  wholly  refused  to 
indemnify,  and  by  means  thereof  the  plaint- 
iffs "had  been  forced  and  obliged  to  and  did 
lay  out  and  expend  divers  sums  of  money," 
setting  them  forth.  It  is,  perhaps,  questiona- 
ble, whether  this  averment  was  necessary,  but 
having  made  ft,  the  plaintiffs  must  abide  by  it. 
This  averment  the  defendant  has  selected  as  the 
subject  of  his  first  plea,  and  he  denies  that  the 
plaintiffs  "were  forced  and  obliged  to  expend 
the  said  several  sums  of  money."  If  the  view  al- 
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ready  taken  be  correct,  this  issue,  in  truth,  had 
nothing  to  do  with  the  plaintiff's  right  of  ac- 
tion, because  if  there  was  a  charge  the  action 
would  lie.  But  it  goes  to  the  damage,  and  to 
fix  the  amount  of  the  recovery,  and  it  seems  to 
me,  therefore,  that  it  can  hardly  be  rejected  as 
immaterial.  (2  East,  452.)  In  such  a  case,  I 
think  the  defendant  should  be  held  strictly  to 
his  plea,  and  having  taken  issue  on  the  point 
of  "  being  forced  and  obliged  to  pay,"  he  has 
admitted  the  fact  of  payment.  The  rule  is 
(Com.  PI.,  E,  6)  that  the  plea  shall  be  taken 
most  strongly  against  the  defendant;  and  that 
a  material  and  traversable  fact  must  be  ex- 
6«35*]pressly  *stated,  and  cannot  be  inferred. 
(7  Johns.,  75.)  The  fact,  whether  the  plaintiffs 
had  expended  money,  was  traversable,  and  the 
defendant  alleges,  material  and,  probably,  it 
was  so,  and  not  being  expressly  denied,  the 
denial  cannot  be  inferred.  The  issue  joined  by 
the  first  plea,  then,  was  on  the  point  of  the  ob- 
ligation of  the  plaintiffs  to  pay.  But  this,  the 
defendant's  counsel  urges,  was  a  question  of 
law,  and  issue  could  not  be  taken  on  it.  So  be 
it,  and  so  the  Court  of  C.  P.  and  the  jury  con- 
sidered it,  for  they  have  not  returned  a  verdict 
on  that  point.  And  it  is  brought  within  the 
principle  laid  down  by  Chitty  (1  Chit.  PL, 
520),  that  such  a  defect  in  the  plea  (for  it  will 
be  observed  it  is  one  of  the  defendant's  mak- 
ing) is  aided  by  the  plaintiff's  taking  issue1  on 
a  triable  point.  The  plaintiffs  have,  in  effect, 
done  so  in  this  case,  by  treating  that  issue  as  a 
nullity,  and  not  asking  any  verdict  upon  it. 
Had  a  verdict  been  rendered,  there  might  have 
been  more  difficulty  ;  but  even  then  no  court 
would  listen  with  much  favor  to  a  party  ob- 
jecting to  his  own  pleading. 

The  second  assignment  of  a  breach  in  the  dec- 
laration is,  that  another  Overseer  was  obliged 
to  and  did  lay  out  money  for  the  birth,  &c., 
of  the  child.  This  breach  is  answered  in  the 
same  plea,  which  has  already  been  considered, 
and  which  takes  issue  on  the  point  of  obliga- 
tion to  pay. 

The  defendant's  3d  and  1st  pleas  have  been 
considered.  His  2d  plea  is,  that  the  several 
sums  alleged  by  the  plaintiffs  to  have  been  paid 
out  by  them,  have  been  paid  to  the  plaintiffs 
by  the  defendant,  and  to  this  plea  there  is  a 
replication  denying  such  payment.  Upon  this 
issue  the  jury  have  found  no  verdict,  and  it  is 
objected,  on  that  ground,  that  the  judgment 
of  the  Common  Pleas  was  erroneous.  It  is 
doubtful  .whether  this  point  was  raised  in  the 
court  below  ;  but  whether  it  was  or  not,  it  is 
apparent  on  the  record,  and  it  seems  to  me 
must  be  noticed  here.  It  is,  undoubtedly,  a  de- 
fect for  which  the  judgment  must  be  reversed, 
unless  it  is  amendable.  The  cases  in  Comyn 
(Pleader,  S,  19)  show  this.  But  even  then,  an 
absolute  judgment  of  reversal  would  not  be  the 
65O*]  consequence,  but  a  *venire  de  novo 
would  be  awarded  to  try  that  fact.  Were  there 
the  least  reason  to  suppose  that  any  proof  to 
sustain  the  plea  had  been  given,  and  that  there 
was  even  a  possibility  that  the  jury  might  find 
in  favor  of  the  defendant,  I  should  feel  it  a 
duty  to  furnish  the  opportunity,  since  it  would 
be  at  his  own  cost  if  he  ultimately  failed.  But 
we  have  the  whole  evidence  before  us,  and  it 
is  plain  that  the  defendant  has  been  allowed  all 
the  payments  actually  made.  Unless,  then,  the 
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rule  of  law  is  rigid  and  inflexible,  there  is  no 
reason  or  justice  in  this  case  for  sending  the 
parties  to  a  new  trial.  This  defect  is  amenda- 
ble. In  Petre  v.  Hannay,  3  T.  R. ,  659,  and 
which,  as  it  has  not  been  cited,  I  state  more 
particularly,  the  defendant  pleaded  the  general 
issue  and  the  Statute  of  Limitations,  a  verdict 
was  found  for  the  plaintiff  on  the  first  issue, 
and  no  notice  whatever  was  taken  of  the  last. 
A  writ  of  error  was  brought  on  that  very  point, 
but  the  Court  of  K.  B.,  on  application  of  the 
plaintiff,  ordered  an  amendment,  by  entering  a 
verdict  for  the  plaintiff  on  the  second  plea.  In 
Cheetham  v.  Tillotson,  4  Johns.,  508,  it  is  stated 
in  the  opinion  which  was  sanctioned  by  this 
court,  that  "all  defects  or  errors  properly 
amendable,  may  be  amended  in  this  court;  or, 
in  other  words,  passed  over  without  being  act- 
ually amended."  And  this  has  ever  since  been 
the  uniform  practice  of  this  court.  We  are  at 
liberty,  then,  to  disregard  this  defect,  and  to 
pass  it  over,  because  it  is  one  which  the  court 
below  would  be  bound  to  correct,  on  applica- 
tion to  them. 

The  only  issue,  then,  that  is  left  these  plead- 
ings, is  that  offered  by  the  defendant's  third 
plea,  that  he  did  indemnify  and  save  harmless 
the  plaintiffs  and  the  town.  The  defendant  held 
the  affirmative,  as  has  been  before  remarked  ; 
but  he  has  offered  no  proof  to  sustain  it.  He 
relies  on  the  absence  of  proof  by  the  plaintiffs, 
that  they  had  been  damnified  by  the  actual  pay- 
ment of  money.  But  by  the  form  which  he 
has  himself  given  to  the  issue,  it  was  his  busi- 
nessto maintain  it.  lagreewith  Gh.  J.  Savage, 
that  if  the  defendant  had  pleaded  non  damnifica- 
tus,  the  plaintiffs  must  have  replied  damage,  and 
if  they  had  *thus  assumed  the  affirma-  [*O57 
tive,  undoubtedly  they  must  have  shown  how 
they  had  been  damnified.  But  that  is  the  very  dif- 
ficulty in  these  pleadings:  the  defendant  has  no- 
where called  upon  the  plaintiffs  to  prove  they 
were  damnified.  Upon  this  plea,  then, the  ver- 
dict of  the  jury  was  perfectly  correct,  that  the 
defendant  did  not  keep  harmless  and  indemni- 
fy the  plaintiffs  and  the  town.  The  result  of 
this  examination  of  the  pleadings,  then,  is, 
that  there  were  three  issues  formed:  1st.  That 
the  plaintiffs  were  not  forced  and  obliged  to 
pay  money;  that  this  was  an  issue  of  matter  of 
law,  and  ought  not  to  have  been  passed  on  by 
the  jury,  and  was  not  passed  on  by  them.  2d. 
That  the  defendant  paid  the  plaintiffs  all  the 
money  expended  by  them  ;  that  there  was  no 
evidence  to  support  this  plea  beyond  the  de- 
ductions made;  and  that  although  the  jury  have 
not  passed  upon  it,  yet  that  it  is  amendable, 
and  this  court  will  treat  it  as  if  amended.  3d. 
That  the  defendant  did  well  and  sufficiently  in- 
demnify and  keep  harmless  the  plaintiffs;  that 
the  burden  of  proof  to  support  this  plea  was 
on  the  defendant  ;  that  he  offered  none,  and 
that  the  jury  correctly  found  against  him. 

The  only  question,  then,  left  upon  this  rec- 
ord, is  as  to  the  amount  of  the  recovery.  The 
ground  admitted  by  the  pleadings  is,  that  the 
child  became  chargeable.  But  if  there  was  any 
doubt  at  all  on  that  point,  which  I  cannot  ad- 
mit, the  order  of  filiation  was  good  evidence 
of  the  fact.  It  contains  an  adjudication  that 
the  child  had  become  chargeable  to  the  Town 
of  Clermont,  and  I  see  not  any  objection  to  its 
competency.  It  was  made  by  a  tribunal  of  com- 
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petent  jurisdiction,  upon  a  full  hearing  of  the  re- 

£uted  father,  and  was  entirely  conclusive  upon 
im,  until  reversed.  Judge  Sutherland  inclines 
to  think  it  was  not  admissible,  because  it  was 
not  necessary  to  warrant  the  expenditure.  That, 
I  apprehend,  is  not  the  question.  Whether 
necessary  or  not  for  that  purpose,  it  was  a  law- 
ful proceeding  for  another  purpose,  and  being 
the  adjudication  of  a  court,  it  may  be  used  as 
evidence,  collaterally,  for  any  purpose.  Thus, 
it  is  laid  down  in  1  Phil.  Ev.,  231,  "that  a 
judgment  by  a  court  of  quarter  sessions,  con- 
<>58*Jfirming*an  order  of  removal,  is  conclu- 
sive upon  the  appellant  parish,  as  to  all  the 
world,  and  may  be  given  in  evidence  against 
them  by  a  third  parish  on  any  subsequent  ap- 
peal," to  which  he  cites  several  cases.  In  the 
present  case,  there  is  an  adjudication  in  rem 
of  the  fact  of  the  child  being  chargeable,  and 
of  John  Donnely  being  the  reputed  father.  He 
never  can  gainsay  it,  nor  can  the  other  defend- 
ant, his  sureties,  who  are  privies. 

If,  then,  it  should  be  conceded  that,  not- 
withstanding the  state  of  the  pleadings,  the 
plaintiffs  were  bound,  in  the  first  instance,  to 
show  that  the  child  had  become  chargeable  to 
the  town,  they  have  done  so  by  the  highest  evi- 
dence. Against  this  event,  the  child's  becom- 
ing chargeable,  the  bond  was  given  to  indem- 
nify the  plaintiffs  and  the  town,  and  it  is  worthy 
of  observation,  that  the  plaintiffs  prosecute  as 
trustees  of  the  town,  and  for  its  benefit,  and 
not  for  their  individual  interest.  Can  there  be 
a  moment's  doubt  that  the  town  was  damni- 
fied by  the  child's  becoming  chargeable?  The 
very  duty  of  raising  means  to  support  it  was 
an  injury.  But  I  am  disposed  to  go  further, 
and  express  an  entire  concurrence  with  Judge 
Woodworth,  that  it  never  could  be  intended 
that  public  officers  should  first  pay  out  money 
to  relieve  themselves  from  a  charge,  against 
which  charge  they  were  indemnified,  before 
they  could  maintain  an  action  on  the  indemni- 
ty. The  bond  was  given  for  that  very  purpose; 
the  obligors  took  upon  themselves  the  whole 
risk  and  burden  of  the  charge,  if  there  should 
be  one.  Nor  is  there  any  danger  of  injustice 
in  such  a  principle  ;  for  if  the  obligors  have 
performed  their  undertaking,  they  have  but  to 
plead  it,  as  in  the  present  case  ;  and  if  they 
prove  that  they  have  saved  harmless  the  town, 
there  can  be  no  recovery  against  them.  If  they 
have  not  performed  their  engagement,  they 
ought  to  be  made  liable  to  damages  to  such  an 
amount  as  will  save  harmless  the  town  and  its 
Overseers.  The  true  question,  and  it  appears 
to  me  the  only  question  in  this  case, was,  then, 
what  amount  the  plaintiffs  should  recover  for 
the  admitted  breach.  The  language  of  the  bond 
furnishes  the  answer:  such  an  amount  as  would 
<559*]  indemnify  them.  Had  *money  been 
actually  paid,  that  would  have  been  good  evi- 
dence of  the  amount  which  would  indemnify  ; 
but  not  conclusive  evidence,  for  it  might  have 
been  an  unreasonable  sura.  The  inquiry  would 
be,  what  would  be  a  reasonable  sum  to  indem- 
nify ?  Parol  proof  might  be  offered  on  either 
side,  and  the  jury  must  determine.  In  this  case, 
the  order  was  offered  as  evidence  of  what 
would  be  reasonable,  and  Judge  Sutherland 
seems  to  admit  that  it  would  be  good  evidence 
for  that  purpose,  if  money  had  been  actually 
paid.  But,  surely,  the  fact  of  money  having 
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been  actually  paid  or  not,  could  not  alter  the 
character  of  the  evidence,  as  to  what  was  rea- 
sonable to  pay.  It  would  be  reasonable  and 
proper  to  pay  the  given  sum,  or  it  would  be 
unreasonable  whether  that  sum  were  paid  or 
not.  The  amount  that  ought  to  be  paid  cannot 
depend  upon  the  fact  of  how  much  was  paid, 
or  whether  any  was  paid.  This  evidence,  I 
think,  was  correctly  admitted,  and  in  the  ab- 
sence of  any  other  proof,  it  was  sufficient  to 
warrant  the  verdict  of  the  jury.  They  found 
according  to  the  rate  specified  in  the  order,  aft- 
er making  deductions  for  the  sums  paid  by  the 
defendant. 

One  suggestion  made  in  the  argument,  per- 
haps, ought  to  be  noticed.  It  is,  that  it  did  not 
appear  but  that  the  mother  supported  the  child. 
The  answer  is  two- fold:  1st :  If  the  fact  were 
so,  it  was  the  business  of  the  defendant  to 
prove  it,  as  he  had  undertaken  to  do  by  his 
plea.  2d.  The  evidence  in  the  case  of  money 
actually  paid  by  the  defendant  to  the  Overseers, 
authorizes  the  inference  that  the  Overseers  had 
supported  the  child.  Indeed,  this  fact  of  pay- 
ment is,  in  itself,  as  strong  evidence  as  could 
be  desired,  of  an  admission  that  the  child  was 
chargeable. 

In  every  view  that  I  can  take  of  this  case,  I 
feel  thoroughly  satisfied  that  the  judgment  of 
the  C.  P.  was  correct,  and  that  the  reversal  of 
it  by  the  Supreme  Court  was  erroneous  ;  and 
although  the  rules  of  law  cannot  bend  to  suit 
any  particular  description  of  citizens,  yet  it  is 
gratifying  to  find  that  they  will  not  unneces- 
sarily add  to  the  burdens  and  difficulties  of 
public  officers  who  are  endeavoring  to  dis- 
charge their  duty;  and, least  of  all,*thatf*66O 
burdens  which  belong  properly  to  the  violators 
of  the  law,  shall  not  be  removed  from  their 
shoulders,  in  order  to  be  placed  on  the  heads 
of  public  functionaries. 

JORDAN,  Senator.  This  was  an  action  of  debt 
upon  a  bond,  conditioned  to  indemnify  the 
Overseers,&c.,of  the  Town  of  Clermont.against 
the  expenses  of  the  birth, maintenance  and  edu- 
cation of  a  bastard  child,  with  which  Hannah 
Lasher  was  then  pregnant.  The  plaintiffs,  in 
their  declarations,  set  forth  the  condition  of 
the  bond,  and  assigned  as  breaches.that  neither 
the  defendant  nor  any  of  his  co-obligors  had 
indemnified  the  Overseers,  &c.,  but  had  neg- 
lected and  refused  so  to  do;  by  reason  whereof 
the  plaintiffs  were  forced  and  obliged  to  ex- 
pend, and  did  necessarily  expend  a  large  sum  of 
money,  to  wit:  $100,  about  the  birth,  &c.,  of 
the  child. 

The  defendant  called  on  the  plaintiffs  for  a 
bill  of  particulars  of  the  covenants  broken, and 
of  the  money  paid  by  the  plaintiffs  for  the  sup- 
port, &c.,  of  the  child;  to  which  the  defendant 
answered,  that  the  covenants  broken  were 
those  to  indemnify  and  keep  harmless  the 
plaintiffs  and  their  successors,  as  Overseers  of 
the  Poor  of  Clermont,  from  all  charges  and 
expenses  for  the  birth,  &c.,  of  the  child  ;  but 
that  the  plaintiffs  had  laid  out  $16  about  the 
birth  of  the  child,  on  or  about  May  1,  1818, 
and  $75  in  and  about  the  maintenance,  &c., 
$65  thereof  about  May  1,  1820,  and  $10  there- 
of on  or  about  May  1,  1821. 

The  defendant  then  pleaded  :  1st.  That  the 
plaintiffs,  &c.,  were  not  forced  or  obliged  to 
expend  the  said  sum  of  $100,  or  any  partthere- 
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•of,  nor  were  they  damnified,  and  concluded  to 
the  country.  2d.  That  the  defendant  had  paid 
to  the  plaintiffs  all  money  expended  by  them 
about  the  birth,  &c.,  of  the  child,  and  con- 
cluded with  a  verification.  3d.  That  the  de- 
fendant did  indemnify  the  plaintiffs,  &c.,  and 
•concluded  to  the  country. 

The  plaintiffs  replied,  taking  issue  upon  the 
3d  plea. 

Upon  the  trial,  the  plaintiffs  produced  in  evi- 
dence the  bond  declared  on,  and  also  an  order 
661*]  of  two  justices  of  the  *peace  of  Apr. 
25,  1818,  charging  John  Donnely,  the  putative 
father,  and  one  of  the  co-obligors,  with  the 
payment  of  $16,  lying-in  expenses,  and  56 
cents  weekly  for  support.  Upon  this  order 
there  were  indorsed  the  receipt  of  several  sums 
of  money,  up  to  June  4,  1821,  amounting  to 
$43. 47.  The  plaintiffs  also  proved  that  the  child 
had  lived  with  the  mother  from  its  birth,  in  the 
Town  of  Clermont,  and  attempted  to  prove  that 
the  Overseers  had  provided  for  it,  but  failed  in 
establishing  that  fact,  the  witness  being  able  to 
speak  only  as  to  general  report.  The  plaint- 
iffs then  proved  that  the  amount  at  that  time 
due  upon  the  order  of  filiation,  according  to 
the  terms  of  it,  deducting  the  several  indorse- 
ments, was  $50.61,  up  to  the  time  of  the  com- 
mencement of  the  suit.  The  Court  of  C.  P.  of 
the  County  of  Columbia,  where  the  cause  was 
tried,  charged  the  jury,  that  the  evidence  was 
sufficient  to  enable  the  plaintiffs  to  recover,  and 
the  counsel  for  the  defendant  excepted  to  that 
opinion.  The  judgment  was  reversed  by  the 
Supreme  Court,  and  comes  up  to  this  court  to 
be  reviewed  upon  a  writ  of  error. 

Before  I  proceed  to  examine  the  cause  upon 
its  merits,  I  shall  dispose  of  one  or  two  pre- 
liminary questions  raised  upon  the  argument. 
The  plaintiffs'  first  point  is,  that  the  pleading 
admits  the  payment  of  the  money,  and  only 
denies  that  the  plaintiffs  were  forced  and 
obliged  to  expend  the  same.  It  is  objected,  on 
the  part  of  the  defendant,  that  this  point  was 
not  raised  on  the  argument  before  the  Supreme 
Court,  and  cannot,  therefore,  be  raised  in  this 
court.  Without  stopping,  at  present,  to  in- 
quire how  far  it  might  affect  the  ultimate  de- 
cision, it  appears  to  me  the  position  is  untena- 
ble, and  that  such  is  not  and  ought  not  to  be 
the  law.  It  is,  undoubtedly,  a  salutary  rule, 
as  adopted  by  this  court,  that  where  a  party 
litigating  a  suit  in  a  court  of  original  jurisdic- 
tion, purposely  or  negligently  omits  to  present 
any  point  to  the  consideration  of  the  court,  or 
where,  if  presented  there,  it  might  be  obviated 
by  proof  or  amendment,  he  shall  not  be  al- 
662*]  lowed  to  draw  that  point  in  question, *in 
the  court  of  appellate  jurisdiction.  (13  Johns., 
576;  18  Johns.,  558;  2  Cow.,  49.) 

But  where  a  cause  is  seriously  contested  in 
the  court  below,  and  the  counsel  put  forth  their 
powers  in  good  faith  upon  the  matters  in  issue 
generally,  it  appears  to  me  to  be  taxing  the 
human  intellect  too  severely,  to  require  it  upon 
the  first  argument,  to  grasp  the  whole  subject, 
and  seize  upon  every  point  of  argument  em- 
braced by  the  case,  however  abstruse  or  com- 
plicated, at  the  peril  of  a  sacrifice  of  acknowl- 
edged rights,  when  the  cause  comes  to  be  re- 
viewed in  the  court  of  dernier  resort.  (18  Johns., 
558.)  There  is  no  evidence  to  my  mind,  that 
this  point  was  willfully  or  negligently  omitted, 
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or  that  the  difficulty  it  presents  might  have 
been  obviated  by  proof  or  amendment  1n  the 
court  below,  and  I  am,  therefore,  of  opinion 
that  it  should  be  entertained  here. 

It  was  also  urged  by  the  defendant's  counsel, 
upon  the  argument,  that  the  finding  of  the 
jury  was  only  upon  one  issue,  leaving  the  issues 
upon  the  first  and  second  pleas  undisposed  of, 
and  the  same  objection  was  made  that  this  point 
was  not  raised  upon  the  argument  in  the  Su- 
preme Court.  From  the  view  which  I  feel  dis- 
posed to  take  of  the  case,  this  cannot  be  mate- 
rial. But  if  it  were  so,  the  record  might  be 
amended  by  this  court.  I  consider  the  verdict 
substantially  right,  though  formally  incom- 
plete. The  jury  find  that  the  defendant  did  not 
indemnify  the  plaintiffs.  This  imples  that  the 
plaintiffs  had  paid  money,  or,  in  other  words, 
had  been  damnified,  and  had  not  been  repaid 
by  the  defendants.  It  virtually  and  substan- 
tially negatives  the  first  and  second  pleas.  Ver- 
dicts are  not  to  be  taken  strictly  like  pleadings, 
and  I  see  no  objection  to  adopting  the  opinion 
of  Ld.  Mansfield,  in  the  case  of  Hawkes  v.  Orqf- 
ton,  2  Burr.,  698,  "that  when  the  intention  of 
the  jury  is  manifest,  and  beyond  doubt,  the 
court  will  set  right  matters  of  form  ;"  and  the 
rule  laid  down  in  Hobart,  54,  "that  though  the 
verdict  may  not  conclude  formally  or  punctu- 
ally in  the  words  of  the  issue,  yet  if  the  point 
in  issue  can  be  concluded  out  of  the  finding, 
the  court  will  work  the  verdict  into  form,  and 
make  it  serve."  *If  then,  the  verdict  [*663 
be  bad  only  as  to  form,  if  it  contain  substance 
sufficient  to  conclude  the  parties  upon  the  sev- 
eral issues,  and  only  wants  appropriate  words, 
this  court  may  set  it  right  by  amending  the 
transcript,  and  ordering  the  record  below  to 
be  corrected  accordingly;  or  they  may  overlook 
the  defect  and  proceed  to  judgment.  (4  Johns., 
499;  15  Johns.,  318.)  And,  moreover,  this  be- 
ing an  objection  which  might  have  been  obvi- 
ated by  amendment  in  the  court  below,  and 
not  having  been  raised  there,  it  ought  not  to 
be  entertained  here. 

I  now  come  to  consider  the  first  point  con- 
nected with  the  merits,  and  to  determine 
whether  the  fact  of  the  payment  and  expendi- 
ture of  money  by  the  Overseers  for  the  support 
of  the  child,  is  admitted  by  the  defendant's  first 
plea.  I  find  by  looking  into  the  precedents  for 
pleadings  upon  bonds  like  the  present  (2  Chit. 
PL,  154,  480,  621,  665  ;  7  Wentw.,  615;  5  Id., 
531),  where  the  declaration  is  upon  the  bond 
simply,  the  defendant  craves  oyer  of  the  con- 
dition, and  pleads  non  damnificatus;  the  plaint- 
iff replies,  setting  forth  the  breaches,  and  the 
defendant  rejoins,  taking  issue.  The  rejoinder 
in  that  case,  which  answers  to  the  plea  in  this, 
appears  to  have  been  taken  as  the  precedent  for 
the  defendant's  first  plea,  and  I  cannot  discover 
that  such  a  plea  has  ever  been  deemed  to  admit 
the  fact  of  payment. 

In  a  plea,  certainty  to  a  common  intent  is 
sufficient.  (1  Chit.  PI.,  237;  Cowp.,682;  1 
Saund.,  47,  n.  1.)  The  court  are  to  read  and 
understand  the  record  like  the  rest  of  mankind, 
that  is,  by  giving  the  words  a  natural,  not  an 
artificial  meaning.  The  words  "forced  and 
obliged  to  pay,"  adopted  in  the  assignment  of 
breaches,  in  their  natural  sense,  are  equivalent 
to  an  allegation  of  actual  payment.  They  have 
clearly  been  so  understood  by  the  elementary 
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writers.  They  import  a  very  different  mean- 
ing from  the  words  "became  liable  to  pay,"and 
it  is  difficult  to  understand  how  one  may  be  said 
to  have  been  forced  to  pay  money,  who  had 
not  actually  paid  it.  To  say  I  had  been  forced 
to  do  a  thing  which  confessedly  remained  un- 
done, would,  in  common  parlance,  be  consid- 
(564*]  ered  absurd.  If  I  *am  correct  as  to  the 
import  of  these  words,  they  needed  not  the  aid 
of  the  expletives,  "did  necessarily  expend." 
They  amounted  alone  to  an  averment  of  pay- 
ment. The  plea  negatives  that  averment,  not, 
to  be  sure,  in  its  precise  language,  but  in  sub- 
stance. The  court,  in  giving  a  construction, 
cannot  add  words;  but  it  is  the  exercise  of  a 
legitimate  power,  founded  in  great  good  sense, 
to  construe  the  language  of  a  plea  in  bar  ac- 
cording to  its  natural  purport,  and  to  give  it  ef- 
fect according  to  the  ordinary  acceptation  of 
its  terms,  and  the  manifest  intention  of  the 
pleader. 

This  bond  is  strictly  a  bond  of  indemnity, 
and  must  be  governed  by  the  ordinary  rules 
applicable  to  instruments  of  that  nature,  and 
whether  the  bond  be  given  before  or  after  the 
birth  of  the  child,  I  think,  cannot  be  material. 
The  Act  makes  no  distinction  in  terms,  and  I 
think  we  ought  not  to  do  it  by  construction. 

The  Statute  of  this  State  (1  R.  L.,  306),  and 
that  of  England  (6  Geo.  II.),  the  provisions  of 
which  are,  in  this  respect,  alike,  have  author- 
ized none  others  than  securities  to  indemnify  ; 
and  all  instruments  taken  under  these  statutes, 
whether  bonds,  penal  bills  or  promissory  notes, 
have  been  circumscribed,  in  their  effect,  by  the 
courts  of  both  countries,  to  the  mere  purposes 
of  indemnity.  5  Esp.,  142  ;  6  East,  110  ;  1  B. 
&  A.,  491;  1  Brod.  &  Bing.,  1;  New  Lisbon  v. 
Gilbert,  Sup.  Court,  Jan.  Term,  1821 ,  M.  S. 
The  last  case  was  one  of  a  bond  without  condi- 
tion, and  held  good  as  an  instrument  of  indem- 
nity. And  even  where  a  gross  sum  of  money 
was  paid  to  the  overseers  of  the  putative  father, 
to  be  exonorated  from  the  maintenance  of  his 
bastard  child,  and  the  child  died  before  the 
whole  money  was  expended  in  its  support,  Ld. 
Ellen  borough  held  that  assumpsit  lay  to  recover 
back  the  unexpended  surplus.  (1  Camp.,  398.) 

It  is  a  circumstance  common  to  all  bonds, 
whether  of  indemnity  or  otherwise,  whether 
given  to  public  officers  or  private  individuals, 
that  an  action  lies  where  the  condition  is  broken, 
and  not  till  then. 

OO5*]  *There  are  several  kinds  of  bonds 
that  are,  in  effect,  bonds  of  indemnity,  and 
what  amounts  to  a  breach  of  the  condition,  de- 
pends upon  the  nature  and  terms  of  the  condi- 
tion. A  bond  absolute  upon  the  face  of  it,  con- 
ditioned for  the  payment  of  a  gross  sum  of 
money  on  a  specified  day,  may  be  given  in  real- 
ity for  the  purpose  of  indemnity.  Such  was  the 
case  in  Toussaint  v.  Martinnant,  2  T.  R.,  100. 
That  was  an  action  on  the  case  for  money 
paid,  and  bankruptcy  pleaded.  The  jury  found 
specially  that  the  defendant  borrowed  £1,500  ; 
that  the  plaintiff  executed  a  bond  with  him  for 
the  amount  as  surety,  payable  in  Mar.,  1786  ; 
that  the  defendant  then  gave  the  plaintiff  his 
counter  bond  for  the  same  amount,  payable  in 
Feb.,  1784.  This  counter  bond  became  due 
before  the  commission  of  bankruptcy  of  the 
defendant  issued,  though  the  plaintiff  did  not 
pay  the  money  until  afterwards,  and  it  was 
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held  by  the  Court  of  K.  B. ,  that  the  action  on 
the  case  would  not  lie.  The  counter  bond, 
though  in  effect  a  bond  of  indemnity,  was  ab- 
solute upon  the  face  of  it.  The  condition  was 
broken  by  non-payment  of  the  money  at  the 
day.  It  was,  therefore,  a  debt  due  and  payable 
to  the  plaintiff  before  the  commission  issued  ; 
was  provable  by  him,  as  such,  under  the  com- 
mission and,  therefore,  discharged  by  the  cer- 
tificate. The  cases  of  Martin  v.  Court,  2  T.  R. . 
640  ;  Hodgson  v.  Bell,  7  T.  R.,  93  ;  Douglass  v. 
Clark,  14  Johns.,  177  ;  and  Roosevelt  v.  Mark,  6 
Johns.  Ch,,  266,  contain  the  same  principle. 

Now,  it  is  clear  that  this  was  a  mere  bond  of 
indemnity  ;  and  had  it  been  paid  at  the  day, 
and  the  obligee  or  surety  had  not  afterwards 
been  called  on  to  pay  the  original  bond,  the 
Court  of  Chancery  would  have  interposed  its 
power  to  replace  the  money.  So  in  the  case  of 
sheriff's  jail  bonds,  the  object  and  ultimate 
effect  is  the  indemnity  of  the  sheriff  ;  but  the 
condition  of  the  bond,  in  terms,  is,  that  the 
party  in  execution  remain  a  true  and  faithful 
prisoner,  and  the  moment  he  transgresses  the 
limits,  the  condition  is  broken,  and  the  action 
lies  ;  and  it  does  not  depend,  I  apprehend, 
upon  any  distinction  between  the  rights  of  a 
public  officer  and  a  private  individual,  holding 
*a  bond  of  indemnity.  Should  the  [*66O 
sheriff  recover,  and  receive  the  amount  of  his 
bond,  and  afterwards  be  exonerated  from  lia- 
bility, without  payment  of  the  debt,  a  court  of 
equity  would  compel  him  to  refund. 

It  is  true,  when  a  prisoner  escapes,  and  is  re- 
taken on  fresh  pursuit,  or  returns  voluntarily 
before  suit  brought,  it  is  held  no  action  will  lie 
on  the  bond.  (10  Johns.,  503.)  This,  however, 
proceeds  upon  the  ground,  that  on  the  recap- 
tion or  voluntary  return,  the  escape  is  purged. 
The  sheriff  cannot  afterwards,  in  any  event,  be 
damnified.  It  is  as  no  escape,  and  does  not  mil- 
itate against  the  principle  I  maintain. 

Now,  suppose  the  Overseers,  in  the  present 
case,  instead  of  inserting  the  condition  to  in- 
demnify, had  inserted  a  condition  for  the  pay- 
ment of  a  gross  sum  of  money,  on  a  specified 
day  ;  the  instrument  would  not  be  void.  It 
would  be  sustained  as  an  instrument  of  indem- 
nity, upon  the  principle  of  the  cases  above 
cited.  The  condition  would  be  broken  in  law, 
when  the  day  of  payment  had  elapsed,  and  the 
obligees  then,  if  ever,  could  maintain  the  ac- 
tion. If  they  should  collect  more  money  than 
was  ultimately  expended,  they  might,  inequity, 
be  compelled  to  refund  and,  probably,  the 
court  of  law  in  which  the  recovery  might  be 
had  would  interpose  its  equitable  power  to  stay 
the  collection  of  the  money  on  the  execution, 
beyond  the  actual  expenditure.  The  bond  upon 
which  the  present  action  was  brought,  was  not 
only  a  bond,  the  ultimate  purpose  of  which 
was  the  indemnity  of  the  plaintiffs  and  their 
successors,  but  it  was  so  conditioned  upon  the 
face  of  it ;  and  I  much  doubt  whether  a  case 
can  be  found  in  the  annals  of  enlightened  ju- 
risprudence, where,  upon  a  deliberate  and  sol- 
emn adjudication,  it  has  been  laid  down  as  a 
general  rule  of  law,  that  a  bond,  or  a  covenant 
to  indemnify,  becomes  forfeited  or  broken  by 
anything  short  of  the  actual  injury  against 
which  it  was  intended  to  guard.  An  impending 
injury  that  has  not  yet  fallen,  however  immi- 
nent the  danger  of  the  party,  has  never,  so  far 
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as  my  knowledge  or  research  extends,  been 
held  a  breach  upon  which  an  action  could  be 
6G7*]  maintained.  (3  Wils.,  13,  262.  *340.) 
Thus,  a  covenant  to  indemnify  against  an  in- 
cumbrance  by  mortgage  upon  the  covenantee's 
land,  is  not  broken  by  a  foreclosure  and  sale. 
Nothing  short  of  an  eviction  amounts  to  a 
breach  in  law.  (8  Johns.,  198 ;  3  Id.,  464.) 

A  covenant  of  warranty  is  not  broken, 
though  the  title  prove  utterly  defective,  until 
actual  eviction.  The  covenant  of  seisin  is  not 
broken  by  outstanding  judgments  and  mort- 
gages, though  to  a  greater  amount  than  the 
value  of  the  property.  (7  Johns.,  376.)  In  all 
those  cases,  the  party  becomes  liable,  not  only 
to  a  probable  loss  of  his  property,  but  to  one 
morally  certain. 

It  is  contended  that  the  legal  effect  of  this 
bond  is  to  indemnify  against  liability,  or,  in 
other  words,  that  when  the  Overseers  became 
liable  to  support  the  child,  the  condition  was 
broken.  Such  are  not  the  terms  of  the  bond. 
It  was  to  indemnify  against  taxes,  charges  and 
expenses,  by  reason  of  the  birth,  &c.  It  was 
said,  also,  that  the  law  imposes  a  general  obli- 
gation upon  the  Overseers,  to  provide  for  the 
support  of  illegitimate  children.  If  both  these 
positions  be  true,  then  it  follows  that  the  bond 
is  forfeited  at  the  moment  of  its  execution,  and 
that  by  the  mere  operation  of  law.  Such  a  re- 
sult ought  not  to  be  imputed  to  our  civil  code, 
if  it  can  be  avoided  by  any  other  rational  in- 
terpretation. If  the  former  position  be  true, 
and  not  the  latter,  then  the  plaintiffs  must  fail, 
for  there  was  no  liability,  in  fact,  shown  on  the 
trial,  none  but  what  results  from  legal  impli- 
cation. The  mother  had  kept  the  child  ;  no 
promise  from  the  plaintiffs  to  pay  was  proved, 
and  the  law  does  not  raise  a  promise.  (13 
Johns.,  380  ;  18  Id.,  122  ;  12  Id.,  195.)  If  the 
latter  proposition  be  true,  and  not  the  former, 
which  I  am  disposed  to  believe,  then  the  plain 
consequence  of  a  bond  of  indemnity  will  re- 
sult, namely  :  a  right  of  action  when  the  Over- 
seers have  actually  expended  money,  and  not 
till  then.  If  these  views  are  correct,  then  it 
only  remains  to  inquire,  whether  the  order  of 
filiation  was  evidence  of  such  expenditure. 

The  Statute,  sess.  36,  ch.  12,  sec.  1  ;  1  R.  L., 
306,  authorizes  the  justices  to  make  an  order 
668*J  upon  the  putative  *father  for  a  weekly 
allowance  ;  and  to  commit  him,  unless  he  give 
surety  to  perform  the  order,  or  appeal  to  the 
next  sessions,  and  perform  such  order  as  shall 
be  there  made.  Sec.  2  authorizes  the  justices 
to  arrest  and  commit  the  putative  father,  un- 
less he  shall  give  security  to  indemnify  the 
town,  or  to  appear  at  the  next  sessions  and 
abide  such  order  as  shall  be  made  under  the 
Act.  There  is  no  connection  between  the  two 
remedies.  The  order  of  filiation  must  adjudge 
the  payment  of  a  certain  sum  ;  and  under  that 
section  the  surety  is  to  pay  that  specific 
amount,  or  abide  the  future  order  in  the  prem- 
ises. Under  the  2d  section,  the  surety  is  to  in- 
demnify the  town,  or  abide  the  future  order. 
To  construe  the  bond  of  indemnity  into  an  ob- 
ligation to  pay  the  amount  of  the  order,  would 
be  changing  its  nature  altogether,  and  making 
it  a  bond  for  the  payment  of  a  sum  certain.  It 
has  been  said  that  the  order  was  correctly  ad- 
mitted in  evidence,  because  it  was  an  adjudica- 
tion upon  the  subject-matter,  in  the  nature  of 
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a  judgment  for  the  $16,  and  4s.  6d.  weekly, 
and  fixed  the  extent  of  the  defendant's  liabil- 
ity. It  is,  undoubtedly,  in  the  nature  of  a  judg- 
ment (6  Cow.,  277)  and,  therefore,  if  evidence 
at  all,  it  must  be  conclusive  evidence ;  and 
then  what  becomes  of  the  idea  of  indemnity  ? 
Though  but  Is.  be  actually  paid,  the  4*.  6d.. 
must  be  recovered  ;  and,  on  the  other  hand,  if 
10s.  were  expended,  4s.  Qd.  is  the  extent  of  the 
liability.  Such  must  inevitably  be  the  result, 
if  the  order  or  adjudication  is  to  be  deemed  a 
liquidation  of  the  defendant's  liability  under 
the  bond  of  indemnity.  If  it  is  not  a  liquida- 
tion of  his  liability,  but  leaves  that  as  it  was 
before,  to  depend  on  accident  and  circum- 
stances, then  the  order,  so  far  as  it  may  be 
supposed  to  have  any  connection  with  the  in- 
demnity bond,  would  be  a  most  useless  and 
idle  ceremony.  In  every  view  of  this  point 
which  I  have  been  able  to  take,  the  remedies 
under  the  1st  and  2d  sections  are  entirely  dis- 
tinct. They  are  concurrent,  it  is  true,  but,  in 
my  judgment,  cannot  be  blended.  I  am,  there- 
fore, of  opinion  that  the  bond  is  simply  a  bond 
of  indemnity  ;  that  the  plaintiffs  are  not  dam- 
nified, except  by  the  actual  payment  of  money  ; 
that  the  order  of  filiation  *was  not  legal  [*6<$9 
and  competent  evidence  of  that  fact ;  and  that 
the  judgment  of  the  Supreme  Court  ought  to 
be  affirmed. 

The  Court,  however,  excepting  Gardiner, 
Jordan,  Ogden  and  Stebbins,  Senators,  concur- 
ring in  the  result  of  the  opinions  delivered  by 
the  Chancellor  and  Spencer,  Senator,  there  was 
judgment  of  reversal,  23  to  4. 

The  rule  thereupon  entered  was,  that  the 
judgment  of  the  Supreme  Court  be  reversed, 
and  that  of  the  Common  Pleas  affirmed  ;  and 
that  the  record  be  remitted,  &c. 

Criticised— 6  Hill,  326. 

Cited  in— 8  Wend.,  457,  527 ;  19  Wend.,  424 ;  6  Hill, 
336 ;  3  Den.,  326 ;  H.  &  D..  381 ;  1  N.  Y.,  554,  561 ;  63  N. 
Y.,  390 ;  9  Hun,  470 ;  6  Barb.,  470,  534 ;  8  Barb.,  417 :  14 
Barb.,  205;  44  Barb.,  214;  6  How.  Pr..  75 ;  7  How.  Pr., 
22;  2Duer,  170;  9 Bos.,  594;  1  Daly,  516;  24  Am. Dec., 
42;  30  Wis.,  73;  49  Am.  Dec.,  360  (1  N.  Y.  [1  Corns.! 
550) ;  34  Wis.,  227 ;  2  Am.  Rep.,  153  (15  Minn.,  470). 


JACOB  POWELL  AND  THOMAS  POWELL, 

Plaintiffs  in  Error, 

t>. 
THOMAS  WATERS,  Defendant  in  Error. 

1.  Usury — Note  Valid  in  Inception,  May  be  Sold 
at  a  Discount  Greater  than  Legal  Rate — 
Test  of  Validity  of  Note— If  not  Available  till 
Discounted,  Discount  at  Rate  Greater  than  Le- 
gal Interest,  Renders  it  Usurious — Usurious 
Note,  Void  in  Hands  of  Bona  Fide  Holder — 
Constructive  Notice  to  Firm —  When  Note  Takes 
Effect.  2.  Witnesses — Competency  of  Parly 
to  Negotiable  Paper,  Against  Validity  of  such 
Paper.  3.  Practice — Case  Made  in  8.  C.  and 
Turned  into  Special  Verdict — Bill  of  Excep- 
tions Necessary,  to  Raise  Questions  as  to  Com- 
petency of  Witnesses. 

Where  a  case  is  made  in  the  Supreme  Court,argned 
and  decided  there,  and -then  turned,  pursuant  to  a 

NOTE.— 1.  Usury— 2.  Parties  to  negotiable  paper  as 
witnesses  to  invalidate  such  paper. 

1.  Usury.— A  security  valid  in  Us  inception  is  not 
affected  by  subsequent  usurious  agreement. 

See  Bush  v.  Livingston,  2  Cai.,  66,  note. 

Accommodation  paper,  discounted  at  a  sum  greater 
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stipulation,  into  a  special  verdict  which  goes  to  the 
Court  of  Errors,  how  the  latter  court  are  to  be  in- 
formed of  the  points  raised  below,  so  as  to  satisfy 
their  rule  of  reviewing  those  questions  only,  which 
were  made  there  by  the  parties— whether  by  recur- 
rence to  the  reasons  of  the  Supreme  Court,  the  case 
with  points  indorsed,  or  the  special  verdict  as  it 
stands  on  the  record,  quaere.  Jones,  Ch.,  and  Crary 
andSpencer.Senators,  interrupting  Duer.  nrguendo. 

Questions  as  to  the  competency  of  a  witness  and 
the  like  cannot  be  raised  in  a  court  of  error  by  spe- 
cial verdict,  but  only  by  a  bill  of  exceptions.  And 
if  they  l>e  stated  in  a  special  verdict,  they  will  be 
disregarded. 

Where  the  competency  of  a  witness  was  intended 
to  be  the  main  question  on  error ;  and  the  question 
was  stated  by  special  verdict,  instead  of  a  bill  of  ex- 
ceptions: whether  the  Court  of  Errors  will  allow 
the  plaintiff  in  error,  after  argument,  to  withdraw 
his  assignment  of  errors,  in  order  to  move  the  court 
below  to  change  the  verdict  into  a  bill  of  excep- 
tions, and  bring  up  the  question  upon  that,  quaere. 

A.  note  valid  in  its  inception,  may  be  sold  at  a  dis- 
count greater  than  the  legal  interest,  and  yet  be  en- 
forced by  the  holder ;  such  transfer  not  being  usu- 
rious. 

The  test  of  a  valid  note  is  the  right  to  maintain  an 
action  upon  it,  when  due,  against  the  parties  to  it. 

But  where  the  note  could  not  be  available  till  dis- 
counted, and  is  discounted  at  a  sum  greater  than 
the  legal  interest,  it  is  usurious  and  void. 

And  this,  it  seems,  whether  the  person  discount- 
ing, know  it  to  be  a  note  before  unavailable  or  not. 

A  note  made,  and  indorsed  for  the  purpose  of  fair 
discount  at  a  bank,  if  discounted  by  another  at  an 
usurious  rate,  is  void. 

67O*]  *So  if  it  be  made  and  indorsed  for  lawful 
discount  any  where,  though  it  be  discounted  by  the 
person  intended,  at  an  usurious  rate,  it  is  void. 

A  note  void  as  between  the  parties  for  usury,  is 
void,  even  in  the  hands  of  a  boiiaflde  holder.(a) 

Dicta.  Knowledge  of  one  partner  discounting  a 
note  for  a  firm,  is  constructively  knowledge  to  the 
whole  firm.  Per  Jones,  Chancellor,  and  Colden.  Sen- 
ator. 

And  therefore,  if  negotiated  to  other  members 
of  the  firm,  without  actual  notice,  a  new  substi- 
tuted security  taken  by  them  is  void.  Per  Jones, 
Chancellor. 

But  where  a  bona  fide  holder  of  an  usurious  note, 
without  notice  of  the  usury, takes  a  new  substituted 
security,  this  cannot  be  avoided  for  usury.  Per 
Jones,  Chancellor,  and  Colden.  Senator. 

A  renewed  security,  including  the  usury  of  the 
first,  to  one  who  was  party  to  the  original  usury,  is 
equally  void  with  the  first ;  and  so  to  one  who  has 
notice  of  the  usury.  Per  Jones,  Chancellor,  and 
Colden,  Senator.(b) 

A  note  takes  effect  only  from  its  delivery:  but 
though  delivered  after  its  date,  it  is  then  good  by  re- 
lation to,  and  takes  effect  from  its  date.  Per  Jones, 
Chancellor. 

Whether,  and  how  far,  one  whose  name  appears 
on  negotiable  paper  can  be  received  as  a  witness  to 
show  it  void  in  its  origin,  quaere.  Per  Colden,  Spen- 
cer, Crary  and  Stebbins,  Senators. 

To  questions  of  law  the  judge  is  to  answer ;  the 
jury  to  questions  of  fact.  Per  Colden,  Senator. 

Giving  and  receiving  designedly  more  than  legal 
interest  is,  without  any  express  corrupt  agreement, 
usury.  Per  Colden,  Senator. 

A  bill  of  exceptions,  and  demurrer  to  evidence  or 
special  verdict,  may  be  taken  in  the  same  cause.  Per 
Spencer,  Senator. 

If  the  Court  of  Errors  can  disregard  a  plain  error 
in  the  record,  whether  pointed  out  by  the  counsel 
in  the  court  below,  or  not,  quaere.  Per  Spencer, 
Senator. 

(a)  Corrected  in  England  by  Stat.  58,  Geo.  HI.,  ch. 
95,  vide  Post,  note  a  to  Colden's  opinion. 

(b)  Chapman  v.  Black,  2  B.  &  A.,  588,  S.  P. 


Where  a  witness  is  improperly  admitted,  on  ex- 
ception, a  new  trial  may  be  awarded  ;  but  on  a  spe- 
cial verdict,  judgment  must  go.  Per  Jones,  Chan- 
ceWrr,  and  Spencer,  Senator. 

A  second  indorser  of  a  promissory  note,  is  in  point 
of  interest,  an  admissible  witness  for  the  first,  in  an 
action  against  him  by  the  second  indorsee.his  inter- 
est being  against  the  party  calling  him.  Per  Spen- 
cer, Senator. 

An  indorser  can  never  sue  his  indorsee  as  such. 
Per  Spencer,  Senator. 

The  Supreme  Court  have  no  right  to  rescind  a 
rule  of  evidence,  which  they  have  established,  and 
which  has  been  received  and  recognized  as  law  for 
upwards  of  20  years.  Per  Spencer,  Senator. 

The  rule  formerly  held  by  the  Supreme  Court.that 
one  whose  name  appears  on  negotiable  paper,  shall 
not  be  received  to  testify  that  it  was  void  ab  Initto, 
did  not  apply  to  one  who  held  the  paper  mala  fide. 

Citations— 17  Johns.,  176:  3  Johns.  Cas.,  185 ;  15 
Johns.,  55,  355,  357 ;  8  T.  H.,  3PO  ;  20  Johns.,  287 ;  1  R. 
L.,  335:  14  Johns.,  270 ;  16  Johns.,  348 :  1  Archb.  Pr., 
235 ;  1  Cow.,  65;  3  Cow.,  612. 

ON  ERROR  from  the  Supreme  Court.     The 
action  below  was  assumpsit  by  the  plaint- 
iffs, J.  and  T.   Powell,  as  second  indorsees, 
against  the  defendant,  as  first  indorser  of  a 
promissory  note.     (S.  C.,  17  Johns.,  176.) 

*On  the  trial,  before  Mr.  J.  Wood-  [*67l 
worth,  at  the  Orange  Circuit,  in  Sept.,  1820, 
the  jury  found  a  special  verdict,  as  follows  : 
That  July  14,  1814,  Benjamin  Wood  made  and 
signed  his  certain  promissory  note,  by  which 
he  promised  to  pay  to  Thomas  Waters,  or  or- 
der, ninety  days  afterdate,  $1,500,  at  the  Bank 
of  Newburgh  ;  that  Waters  indorsed  the  note 
to  Richard  and  William  Smith,  and  Richard 
and  William  Smith  afterwards  indorsed  the 
note  to  J.  &  T.  Powell  &  Co.,  and  J.  &  T. 
Powell  &  Co.  afterwards  indorsed  the  note  to 
Jacob  and  Thomas  Powell ;  that  due  and  legal 
demand  of  payment  of  the  note  was  made  of 
Benjamin  Wood,  and  due  and  legal  notice  of 
the  non-payment  and  protest  was  given  to  each 
of  the  indorsers  on  the  note.  That  the  only  wit- 
ness introduced  and  sworn  by  and  on  the  part 
and  behalf  of  Thomas  Waters,  the  defendant, 
was  William  Smith,  who  was  one  of  the  firm 
of  Richard  and  William  Smith,  the  second  in- 
dorsers of  the  note  ;  and  that  the  witness  was 
objected  to  by  the  plaintiffs,  as  incompetent  to 
testify  in  this  behalf;  that  it  was  proved  by 
the  witness  that  the  note  was  indorsed  by  the 
defendant,  Thomas  Waters,  for  the  accom- 
modation of  Benjamin  Wood  the  drawer,  and 
was  executed  as  a  renewal  of  a  former  note 
for  the  same  sum,  executed  by  all  the  parties 
on  the  above  described  note  ;  that  the  first  note 
was  drawn  for  the  purpose  of  being  discounted 
at  the  Bank  of  Newburgh,  and  was  handed  to 
William  Smith,  to  be  offered,  and  William 
Smith  did  offer  it  to  the  Bank  of  Newburgh, 
to  be  discounted,  for  the  benefit  of  Wood,  the 
drawer,  and  the  Bank  refused  to  discount  it ; 
that  William  Smith  afterwards  took  the  note 
to  Henry  Parish,  who  was  then  a  partner  with 
the  plaintiffs,  Jacob  and  Thomas  Powell,  un- 


than  legal  interest,  is  usurious.  See  Jones  v.  Hake, 
2  Johns.  Cas.,  60,  note ;  Kent  v. Walton,  7  Wend.,  256 ; 
Bossangc  v.  Koss,  17  How.  Pr.,  566 ;  29  Barb.,  576 ; 
Dowe  v.  Schutt,  2  Den.,  621 ;  Mechanics'  Bank  v. 
Foster,  44  Barb.,  87 : 19  Abb.  Pr.,  47 ;  19  How.  Pr.,  408 ; 
Newell  v.  Doty,  33  N.Y..  83 ;  Chatham  Bank  v.  Betts, 
37  N.  T.,  356;  Catlin  v.  Gunter,  11  N.  Y.,  368:  Munn 
v.  Commission  Co.,  15  Johns..  44 :  Campbell  v.  Nich- 
ols, 33  N.  J.  L.,  81 ;  Overton  v.  Hardln,  6  Cold,  375: 
Whitten  v.  Hayden,  7  Allen,  407 ;  Tufts  v.  Shepard, 
49  Me.,  312. 

A  party  to  much  -paper  who  sells  it  ait  business  paper 
is  estopped  from  setting  up  the  defense  of  usury. 
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Burrall  v.  De  Groot,  5  Duer.,  379;  Jackson  v.  Fas- 
sit,  33  Barb.,  189. 

See,  generally,  on  the  question  of  usury,  Stewart 
v.  Eden,  2  Cai.,  150;  what  constitutes,  Coulon  v. 
Green,  2  Cal.,  153 ; "  commissions,"  Dunham  v.Gould, 
16  Johns.,  367,  wot« ;  renewal  does  not  purge,  Tut  hill 
v.  Davis,  20  Johns.,  285,  note.  See,  also.  Swartwout 
v.  Payne,  19  Johns.,  294,  note;  Van  Schaick  v.  Ed- 
wards, 2  Johns.  Cas.,  355,  note. 

Partie*  to  negotiable  paper  generally,  incompetent 
as  witnesses  to  invalidate— Exceptions. 

See  Baker  v.  Arnold,  1  Cai..  258,  note ;  Woodhull  v. 
Holmes,  10  Johns.,  231,  note. 
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der  the  firm  of  J.  &  T.  Powell  &  Co. ;  that 
Parish  agreed  to  receive  the  note  at  a  discount 
of  $90  ;  that  William  Smith  left  the  note  on 
that  offer,  and  Parish  paid  to  WilHam  Smith 
about  one  half  of  the  sum  remaining,  after  de- 
ducting $90  ;  and  the  other  half  Parish  placed 
to  the  credit  of  Wood,  the  drawer;  that  Wood, 
the  drawer,  was  largely  indebted  to  the  firm 
672*]  of  J.  &  T.  Powell  *&  Co.  at  that  time  ; 
that  the  counsel  for  the  defendant  produced  a 
note  for  $1,500,  bearing  date  Mar.  10,  1814, 
which  was  duly  executed  by  all  parties  to  the 
first  mentioned  note,  and  was  proved,  by  Will- 
iam Smith  to  be  the  original  note,  of  which 
the  first  mentioned  note  was  a  renewal  ;  that 
the  firm  of  Richard  and  William  Smith,  and 
Benjamin  Wood,  the  maker  of  the  note,  were 
at  that  time  extensively  concerned  in  business, 
in  which  they  were  in  the  habit  of  mutually 
accommodating  each  other  with  money  that 
either  of  them  should  raise  ;  that  William 
Smith  had  often  negotiated  paper  for  Wood, 
and  retained,  to  the  use  of  himself  and  his  part- 
ner, such  portions  as  their  necessities  required, 
and  accounted  with  Wood  for  it  afterwards; 
that  the  note  in  quession  was  discounted  for 
the  accommodation  of  Wood  ;  that  Wood,  the 
drawer  of  the  note,  at  the  time  it  was  dis- 
counted by  Parish,  was  legally  indebted  to  J. 
&  T.  Powell  &  Co.  in  considerable  sums  of 
money  ;  that  the  counsel  for  the  plaintiffs  pro- 
duced a  note.signed  by  Wood, and  payable  to  J. 
&  T.  Powell  &  Co.  for  a  blank  sum,  bearing 
date  July  14, 1814,  which  note  was  in  the  hand- 
writing of  William  Smith,  but  was  not  filled 
up  at  the  time,  because  it  was  then  uncertain 
how  long  the  note  or  notes  had  run,  and  were 
to  run  unpaid.  Bnt  whether  or  not,  upon  the 
whole  matter  aforesaid,  by  the  jurors  afore- 
said, in  form  aforesaid  found,  the  said  Thomas 
Waters  did  promise  and  undertake  in  manner 
and  form  as  the  said  Jacob  Powell  and  Thomas 
Powell  have  above  declared  against  him,  the 
jurors  aforesaid  are  altogether  ignorant ;  and 
thereupon,  &c.  On  this  verdict,  the  Supreme 
Court,  in  the  Term  of  August,  1823,  gave  judg- 
ment for  the  defendant. 

WOODWOKTH,  J.,  delivered  the  opinion  of 
the  court  as  follows:  The  question  is,  whether 
Smith,  the  second  indorser,  was  a  competent 
witness  to  prove  the  usury.  When  this  cause 
came  before  the  court,  on  an  application  for  a 
new  trial  (17  Johns.,  176),  the  case  of  Winton  v. 
Saidler,  3  Johns.  Cas.,  185,  was  considered.  It 
was  held  that  the  precise  point  there  decided 
673*]  was,  that  a  person,  *whose  name  is  on 
a  negotiable  note,  shall  not  be  permitted  to  tes- 
tify that  the  note,  which  he  passed  as  good  and 
available,  was  void  within  his  knowledge  when 
it  passed  from  his  hands;  but  if  it  receives  its 
taint  when  it  is  negotiated  to  the  party  plaint- 
iff, by  the  facts  then  happening,  it  is  not  con- 
trary to  public  policy  or  morality,  nor  would 
it  come  within  the  principle  of  the  decision  of 
Winton  v.  Saidler,  to  hear  the  witness  as  to 
such  facts,  if  there  were  no  other  objections  to 
his  testimony. 

The  rule,  thus  understood,  renders  Smith  a 
competent  witness  to  prove  the  usury,  without 
overruling  any  former  decision;  for  he  proves 
the  usury  to  have  been  consummated  when  he 
passed  the  note  to  the  plaintiffs,  and  not  by 
anything  that  had  previously  taken  place.  The 
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plaintiffs  were  not  bona  fide  holders  without  no- 
tice, but  the  very  persons  who  received  the 
usurious  premium.  They  are  not  within  the 
reason  of  the  rule  relied  on. 

Whenever  a  question  is  presented  that  re- 
quires the  expression  of  an  opinion  as  to  the 
doctrine  in  Winton  v.  Saidler.  I  am  prepared  to 
say  it  ought  to  be  overruled;  and  I  may  add, 
that  upon  full  consideration,  such  was  the 
unanimous  opinion  of  our  immediate  prede- 
cessors in  this  court.  The  defendant  is  entitled 
to  judgment. 

The  reasons  now  rendered  by  the  Supreme 
Court,  in  support  of  their  judgment  below, 
were  substantially  as  above. 
.    The  plaintiffs  in  error  now  relied   on  two 
points  for  reversal  of  the  judgment  below: 

.1.  That  the  facts  proved  did  not,  in  judg- 
ment of  law,  constitute  usury,  so  as  to  avoid 
the  note  in  the  hands  of  the  plaintiffs. 

2.  If  there  was  usury,  William  Smith  was 
not  a  competent  witness  to  prove  it. 

Mr.  T.  J.  Oakley,  for  the  plaintiffs  in  error. 
The  note  was  drawn  for  the  purpose  of  being 
discounted  at  the  Bank  of  Newburgh — a  law- 
ful purpose.  Being  refused  discount  there,  W. 
Smith  applied  to  Parish  for  the  same  purpose, 
but  did  not  communicate  the  fact  that  it  was 
made  for  discount,  or  that  it  was  drawn  and 
indorsed  by  Waters  for  *the  accommo-  [*674 
dation  of  Wood,  although  it  was,  in  fact,  dis- 
counted for  his  accommodation.  The  fact  is 
not  denied,  that  it  was,  in  reality,  an  accom- 
modation note.  Parish  acted  as  a  member  of 
the  firm,  and  all  the  facts  are  consistent  with 
the  idea  that  he  understood,  or  might  have  un- 
derstood, that  it  was  a  business  note  fairly  in 
the  market. 

It  follows  that  this  note,  being  a  renewal, 
was  not  usurious,  even  if  the  first  was  so.  It 
has  been  settled  by  repeated  adjudications,  that 
the  Statute  of  Usury  avoids  only  the  original 
contract;  that  a  second  contract  between  inno- 
cent parties  is  valid,  though  founded  on  the 
first.  Between  the  same  parties  it  is  the  same 
contract;  but  otherwise,  if  renewed  in  favor  of 
an  innocent  assignee.  Jackson  v.  Henry,  10 
Johns.,  195,  and  cases  cited  by  Kent,  Ch.  J.; 
Cuthbert  v.  Haley,  8  T.  R.,  390;  Tulhill  v.  Da- 
vis, 20  Johns.,  287.  The  court  below  go  on  the 
ground  that  the  plaintiffs  were  not  bona  fide 
holders.  This  is  not  so,  unless  this  court  are 
prepared  to  charge  one  partner  with  the  knowl- 
edge of  another.  True,  the  proceeds  went  to 
the  benefit  of  the  firm,  but  they  are  not  charge- 
able with  actual  knowledge  of  the  fact,  that 
the  original  note  was  usurious.  They,  in  fact, 
knew  nothing  about  it;  and  although  they  may 
have  discovered  its  defects  after  receiving,  and 
while  holding  it,  this  will  make  no  difference  as 
to  the  new  security.  The  court  below  did  not 
advert  to  the  fact  that  Parish  discounted  the 
note  and,  for  aught  that  appears,  without  any 
knowledge  whatever  in  his  partners. 

But  the  original  transaction  was  not  usuri- 
ous. The  note  was  drawn  for  a  legal  purpose, 
as  before  remarked,  and  that  it  had  been  drawn 
for  discount  at  the  Bank,  and  refused  there, 
was  not  communicated  to  Parish.  It  was  fair 
on  its  face;  and  he  was  asked  to  discount  it, 
and  he  does  so  at  an  increased  rate  of  interest. 
Our  courts  say  that  a  note  has  no  legal  incep- 
tion till  it  is  indorsed  or  passed  so  as  to  afford 
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a  legal  remedy  upon  it.  Marvin  v  M' Outturn, 
20  Johns.,  288,  and  several  cases  cited.  If  nec- 
essary, this  doctrine  might  be  questioned.  The 
O75*J*notehad  passed  through  several  hands; 
and  how  could  Wood,  the  drawer,  be  said  to 
be  bound  by  Parish's  paying  the  money  sever- 
al days  afferwards,  if  he  was  not  originally 
bound?  But  suppose  it  a  mere  blank  paper  till 
offered  to  Parish.  The  cases  do  no  more  than 
to  hold  a  note  void  which  is  made  for  the  pur- 
pose of  an  usurious  discount.  Munn  v.  Corn- 
mis.  Co.,  15  Johns.,  44,  55;  Bennett  v.  Smith, 
Id.,  355;  Jones  v.  Hake,  2  Johns.  Cas.,  60;  Wil 
kie  v.  Roosevelt,  3  Id.,  66.  There  must  be  an 
understanding,  when  it  is  made,  that  it  is  to  go 
at  a  usurious  discount.  It  is  well  settled,  that 
if  it  be  made  bonafide,  though  without  any 
consideration,  it  may  pass.  This  is  not  only 
well  settled  by  authority,  but  it  is  matter  of 
daily  practice.  The  notes  of  the  best  men  in 
community  pass  in  this  way.  Does  it  follow 
that  it  was  created  for  an  usurious  purpose,  be- 
cause it  had  no  existence  till  delivered  to  Par- 
ish? The  cases  of  The  N.  T.  F.  Ins.  Co.  v.  Ely, 
2  Cow.,  705,  and  Bank  of  Utica  v.  Wager,  2 
Cow.,  712,  abundantly  show,  that  to  constitute 
usury  there  must  be  a  corrupt  agreement  be- 
tween the  parties,  either  expressed  or  implied 
from  the  case.  Here,  even  if  Parish  did  know 
the  origin  of  the  note,  he  also  knew  that  it  was 
legal.  Thus  all  comes  back  to  a  note  fairly 
negotiated  at  a  discount.  In  such  a  case  it 
would  be  valid,  though  discounted  at  half  its 
face.  If  there  was  any  usurious  contract,  it 
was  between  W.  Smith  and  Parish.  But  all 
the  cases  avoiding  notes  for  usurious  discount 
are  attended  with  the  fact  that  the  party  dis- 
counting knew  that  the  note  was  made  for  the 
purpose  of  such  discount.  It  must  be  so  in  the 
nature  of  things,  for  the  one  who  discounts  is 
made  a  party  to  the  usurious  contract.  The 
decision  of  this  identical  case,  in  17  Johns., 
176,  is  the  only  one  which  dispenses  with  such 
knowledge.  Jackson  v.  Golden,  4  Cow.,  279, 
expressly  requires  it. 

But  William  Smith  was  not  a  competent  wit- 
ness. The  counsel  here  examined  and  vindi- 
cated the  rule,  that  one  whose  name  appears 
upon  negotiable  paper  cannot  be  received  as  a 
witness  competent  to  question  its  validity  in  its 
O76*]  *origin,  as  against  a  bona  fide  holder. 
He  advocated  the  rule  not  only  upon  principle, 
but  on  the  authority  of  Walton  v.  Shelley  1  T. 
R.,  296,  explained,  narrowed  or  questioned 
through  Bent  v.  Baker,  3  T.  R. ,  27,  34  ;  Char- 
rington  v.  Milner,  Peake,  6;  Humphrey  v.  Mox- 
on.  Id.,  52  ;  Phetheon  v.  Whitmore,  Id.,  40  ; 
Adams  v.  Lingard,  Id.,  117;  Rich  v.  Topping, 
Id.,  224;  S.  C..  1  Esp.,  176;  Hart  v.  ATIntosh,  1 
Esp.,  298;  Buckland  v.  Tankard,  5  T.  R.,  578; 
Jordaine  v.  Lashbrooke,  1  T.  R. ,  597 ;  down 
to  Wintonv.  Saidler,  3  Johns.  Gas.,  185  where- 
in the  rule  in  Walton  v.  Shelley  was  adopted  and 
confined  to  negotiable  paper,  by  three  to  two 
of  the  Supreme  Court. 

The  counsel  then  cited  and  commented  on 
the  other  American  cases  which  had  recognized 
or  adopted  the  same  rule  :  Baker  v.  Arnold,  1 
Cai.,  258;  Coleman  v.  Wise,  2  Johns.,  165; 
Mann  v.  Swann,  14  Id.,  270;  Shttding  v.  War- 
ren, 15  Id.,  270;  WoodhuU  v.  Holmes,  10  Id., 
231;  AfFaddenv.  Maxwell,  17  Id.,  188;  Powell 
v.  Waters,  Id.,  176;  Stille  v.  Lynch,  2  Ball.,  194; 
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Pleasants  v.  Pemberton,  /d.,196;  Fox's  Lessee  v. 
Palmer,  Id.,  214;  Allen  v.  Holkins,  1  Day  Cas., 
17;  Webb  v.  Danforth,  Id.,  301;  Parker  v.  Lone- 
joy,  8  Mass.,  565;  Churchill  v.  Suter,  4  Id.,  156; 
Barker  v.  Prentiss,  6  Id.,  430;  Widgery  v.  Mun- 
roe,  Id.,  449:  Jones  v.  Coolidge,  7/<i,499;  Man- 
ning v.  Wheatland,  W  Id.,  502;  Butler  v.  Da- 
mon, 15  Id..  223;  Fox  v.  Whitney,  16  Id.,  118; 
Hartford  Bank  v.  Barry,  17  Id.,  94;  Packard 
v.  Richardson,  Id.,  122;  Canty  v.  Bumpier,  2 
Bay,  93;  Haughton  v.  Page,  Adams  N.  H.,  60 

The  counsel  also  cited  and  resisted  the  Amer- 
ican cases  which  oppose  the  rule  in  Winton  v. 
Saidler  ;  Tulhitt  v.  Davis,  20  Johns.,  286,  287; 
intimation  of  Platt,  J.,  against  the  rule;  Staf- 
ford v.  Rice,  5  Cow.,  23;  Bank  of  Utica  v.  HiU- 
ard.  Id.,  153;  Townsend  v.  Bush,  1  Conn.,  N. 
S.,  260. 

As  the  court  did  not  pass  upon  this  question, 
the  arguments  are,  therefore,  not  inserted  at 
length. 

*The  counsel  also  insisted  that  Smith  [*67  7 
was  incompetent  on  the  ground  of  interest. 

Mr.  J.  Duer,  contra.  This  case  is  far  from 
involving  much  difficulty,  although  the  ques- 
tions stated  and  raised  by  the  plaintiffs  in  error 
are  important. 

One  answer  to  the  first  point  proposed  is  pre- 
liminary :  that  it  was  not  raised  in  the  court 
below.  Beekman  v.  Frost,  18  Johns.,  808;  and 
the  cases  there  cited.;  Defects  in  the  testimony, 
introduced  to  prove  usury,  are  now  objected 
for  the  first  time.  This  is  a  surprise  upon  us; 
for  had  they  been  objected  below,  they  might 
have  been  obviated  by  a  further  examination 
of  W.  Smith,  or  the  introduction  of  other  tes- 
timony. The  case  is.  therefore,  directly  with- 
in Beekman  v.  Frost.  The  point  below  related 
to  the  competency  of  W.  Smith  as  a  witness, 
and  this  only.  That  I  am  correct,  appears  from 
the  language  of  Woodworth,  J.,  who  gave  the 
opinion  of  the  court.  That  further  proof  might 
have  been  adduced,  will  appear  by  looking  into 
this  same  case,  as  reported  in  17  Johns.,  176. 
The  question  of  usury  was  up  there,  but  not 
when  the  case  again  came  before  the  court,  on 
the  facts  upon  which  this  special  verdict  was 
made  out.  This  will  be  obvious  on  looking  into 
the  case  upon  which  this  verdict  was  framed. 
[The  counsel  produced  and  referred  to  the 
case.] 

Jones,  Chancellor.  There  is  a  difficulty  in 
saying  how  far  we  may  be  warranted  in  look- 
ing into  that  case  for  any  purpose.  Here  is  a 
special  verdict,  by  which  the  parties  are  con- 
cluded. I  doubt  our  right  to  look  beyond  that, 
and  yet  we  ought  to  be  guided  by  the  very  case 
as  it  stood  below,  and  the  points  raised  upon 
it  and  decided  by  the  court. 

CRARY,  Senator.  I  think  the  counsel  should 
be  allowed  to  proceed  with  the  argument,  leav- 
ing the  court  to  examine  and  makeup  an  opin- 
ion upon  the  question,  whether  they  can  look 
beyond  the  verdict,  in  order  to  get  hold  of  the 
points  below.  It  has  been  decided  that  we 
should  be  governed  by  them;  and  how  are  we 
to  get  at  them  unless  *we  look  to  such  [*678 
points  as  were  raised  upon  the  case?  The  spe- 
cial verdict,  as  such,  was  probably  never  argued 
below.  I  think  we  shall  be  under  the  neces- 
ity  of  looking  into  the  case. 

SPENCER,  Senator.  The  counsel  should  clear- 
ly be  allowed  to  go  on  upon  the  question  as  to 
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the  manner  in  which  we  are  to  be  informed 
what  points  were  before  the  court  below. 

Mr.  Duer.  I  suppose  the  opinion  of  Wood- 
worth,  J.,  will  be  sufficient  evidence  of  what 
was  the  question  there. 

But  if  the  preliminary  objection  shall  be 
thought  untenable,  we  say,  in  the  language  of 
all  authority,  that  knowledge  in  the  holder 
is  not  necessary  to  avoid  any  security  for  usury. 
A  usurious  note  is  void  in  the  hands  of  an  in- 
nocent indorsee. 

A  mere  usurious  discount  is  not  enough  to 
avoid  an  existing  note  good  in  its  origin.  But 
if,  when  discounted,  it  has  no  legal  existence 
but  depends  upon  a  valid  discount  for  its  life, 
the  discount  being  usurious,  the  note  is  a  nul- 
lity; and  that  we  say  without  regard  to  know- 
ledge in  the  person  discounting,  or  any  subse- 
quent holder.  Jones  v.  Hake,  2  Johns.  Cas., 
60;  Wilkie  v.  Roosevelt,  3  Johns.  Cas.,  66,  206; 
Munn  v.  Commis.  Co.,  15  Johns.,  44-56;  Dun- 
ham v.  Dey,  13  Johns.,  40;  Powell  v.  Waters, 
17  Johns.,  176.  Here  was  no  consideration 
whatever  between  the  original  parties,  and  the 
discount  was  nearly  at  the  rate  of  25  per  cent, 
per  annum.  All  the  facts  necessary  to  consti- 
tute the  usury  are  found  by  the  verdict.  The 
<;ases  will  be  found  to  exclude  knowledge,  and 
put  the  usury  upon  the  nature  of  the  note. 
The  one  who  discounts,  must  inquire  of  all  the 
circumstances  at  his  peril.  But  there  is  no 
doubt  Parish  knew  it  was  an  accommodation 
note;  nor  is  it  any  answer  that  the  note  was 
made  for  a  discount  at  a  bank.  Such  an  objec- 
tion is  completely  answered  by  the  Supreme 
Court  in  considering  this  case,  17  Johns.,  176. 
It  was  not  not,  for  that  reason,  operative  as  a 
perfect  note,  before  the  discount. 
€>79*]  *But,  assuredly,  we  may  complain, 
upon  the  last  ground,  that  its  original  purpose 
was  changed,  and  it  was  fraudulently  in  circu- 
lation. 

It  was  discounted  by  the  funds  of  J.  &  T. 
Powell  &  Co.,  Parish  being,  one  of  the  firm. 
He  discounted  the  note,  in  that  character. 
Wood,  the  maker,  was  indebted  to  the  firm, 
and  a  portion  of  the  note  was  passed  to  his 
credit.  Thus  the  firm  was  an  original  party 
to  the  transaction.  Parish  did  not  receive  the 
note  to  his  own  individual  use.  Payment  has 
never  been  received.  The  whole  remains  due. 
The  whole  transaction  was  entered  on  the 
l)Ooks  of  the  firm.  The  new  note  was  taken 
by  the  same  parties.  There  has  been  no  such 
change  of  parties,  therefore,  as  will  give  effect 
to  this  note  as  a  substituted  one. 

But  if  the  verdict  be  imperfect  in  any  re- 
spect as  to  making  out  the  usury,  this  court 
•will  direct  a  new  trial  on  a  venire  de  now,  and 
should  not  simply  reverse  the  judgment. 

The  point  as  to  the  competency  of  W.  Smith 
to  testify,  cannot  be  raised  upon  this  verdict. 
The  jury  cannot  decide  on  the  competency  of 
a  witness.  The  only  course  is,  to  except  to  the 
opinion  of  the  judge.  This  not  being  done, 
the  objection  was  waived.  The  jury  find  that 
the  objection  was  taken,  it  is  true  ;  but  their 
^finding  is  so  far  a  nullity,  and  is  entitled  to  no 
notice  whatever. 

But  if  the  question  is  fairly  up,  we  then  say 
W.  Smith  was  a  competent  witness.  [The 
-counsel  resisted  the  rule  in  Winton  v.  Saidler, 
both  on  principle  and  the  cases  referred  to  by 
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the  counsel  for  the  plaintiffs  in  error.  His  an- 
swer is  omitted,  for  reasons  ut  supra.  He  cited 
no  additional  cases. ](«) 

Mr.  Oakley,  in  reply.  When  counsel  seek 
to  shut  out  a  point  as  not  made  below,  they 
should  show  by  the  record,  or  the  admission 
of  the  parties,  that  it  was  not  raised.  The 
*facts  bearing  upon  the  question  of  [*68O 
usury  are  in  the  record.  We  do  not  appeal 
from  the  opinion.  That  is  no  part  of  the  rec- 
ord. This  court  would  hear  the  case,  though 
no  opinion  were  here.  It  would  be  singular 
for  the  counsel  to  allege  diminution,  and  pray 
a  certiorari  to  bring  up  the  opinion  of  the  court 
below.  Suppose  the  court  below,  or  the  coun- 
sel may  have  mistaken  the  point  on  which  the 
case  turned,  are  counsel  here,  therefore,  to  be 
precluded  taking  it?  Are  this  court,  therefore, 
bound  to  spread  on  its  records,  to  be  received 
as  the  highest  evidence  of  the  law,  a  judgment 
erroneous  on  its  face?  How  is  this  court  to  be 
informed  of  what  points  were  taken  or  consid- 
ered below?  Till  the  contrary  be  shown,  we 
must  take  it  that  all  proper  questions  were 
raised.  This  court  cannot  look  to  the  fact  that 
there  was  ever  a  case  below.  The  cases  on 
which  Beekman  v.  Tfy-ost,  proceeded,  were 
mainly  either  appeals  from  chancery,  or  where 
the  omission  was  agreed  by  counsel.  That  case 
was  itself  an  appeal.  'Courts  are  bound  to  de- 
cide upon  the  justice  and  law  of  the  case,  and 
not  merely  upon  the  points  raised  by  counsel. 
Lyon  v.  Tallmadge,  14  Johns.,  501,  per  Spen- 
cer, J.  In  Palmer  v.  Lorillard,  16  Johns. ,  348, 
per  Kent,  Ch.,  the  judgment  was  reversed 
upon  a  point  not  noticed  below  at  all ;  and  it 
was  held,  that  as  it  came  here  on  a  special  ver- 
dict, that  must  be  looked  to,  and  compared 
with  the  record  as  a  guide  ;  and  the  founda- 
tion of  the  action  being  thus  seen  to  fail,  the 
judgment  could  not  be  supported.  In  the 
principal  case,  usury  was  the  very  point  on 
the  trial.  The  court  below,  though  it  was 
raised  before  them,  may  have  passed  it  over  in 
silence,  or  they  may  have  spoken  of  it  there, 
and  not  noticed  it  in  their  reasons  now  ren- 
dered to  this  court.  Though  counsel  might 
have  thought  it  important,  the  court  below 
might  not  have  thought  with  them  and,  for 
that  reason,  the  point  may  not  have  been  no- 
ticed in  their  opinion.  That  the  point  raised 
here  for  the  first  time,  or  facts  upon  which 
it  is  founded,  are  incapable  of  being  obviated, 
is  mentioned  in  the  cases  as  a  reason  for  en- 
tertaining it.  It  thus  forms  an  exception  to 
the  general  rule,  that  rule  cannot  apply  to  a 
special  verdict.  A  new  trial  cannot  [*68 1 
be  had  upon  a  special  verdict,  on  the  ground 
that  there  may  be  further  proof.  There  was 
no  way,  therefore,  in  which  the  objection 
could  have  been  cured  below. 

I  deny  that  the  mere  want  of  consideration 
will  render  this  note  void.  To  have  that  effect, 
the  want  of  consideration  must  be  within  the 
knowledge  of  the  party  discounting ;  and  to 
avoid  this  substituted  note,  at  any  rate,  there 
should  be  knowledge  of  the  original  usury  in 
the  party  discounting,  as  in  the  case  of  Wtlkie 

(a)  Vide  Jones  v.  Brooke,  4  Taunt.,  464,  where  the 
rule  as  held  in  Winton  v.  Saidler.  founded  on  Wal- 
ton v.  Shelly,  was  given  up  by  Shepherd  and 
Vaughan,  Sergt's,  and  laid  out  of  view  by  Mans- 
fleld,  Ch.  J.,  though  it  would  have  been  decisive 
against  the  admissibility  of  the  witness. 
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v.  Roosevelt.  That  Parish  knew  anything  of  the 
usury,  is  not  found  by  the  verdict.  It  is,  at 
most,  mere  matter  of  inference  from  various 
facts  stated.  This  court  have  repeatedly  re- 
fused to  be  governed  by  inference  from  a  spe- 
cial verdict.  They  require  it  to  find  the  fact 
directly. 

A  defect  in  a  special  verdict  cannot  be 
amended  on  error.  Such  a  thing  was  never 
heard  of. 

As  to  the  manner  in  which  the  question  is 
brought  here  upon  W.  Smith's  competency, 
we  admit  it  might  have  come  up  on  bill  of  ex- 
ceptions, and  such  is  the  ordinary  mode.  But 
this  verdict  is  equivalent  to  a  bill.  It  finds 
that  Smith  was  the  only  witness  examined, 
and  from  whom  the  usury  is  to  be  derived,  if 
at  all.  The  whole  appears  upon  the  record. 
Smith's  testimony  must  be  taken  as  here,  and 
comes  clogged  up  with  the  objection.  That 
testimony  is  stated  as  the  evidence  of  Smith, 
not  as  a  finding  of  facts.  The  jury  say  he  tes- 
tified to  the  facts,  not  that  they  find  them. 
The  whole  is  in  the  form  of  a  bill  of  excep- 
tions. If  the  exception  is  to  be  stricken  out, 
then  the  whole  evidence  must  go  with  it.  Such 
is  the  consequence  of  the  objection  raised. 
This  being  done,  the  plaintiffs  must  recover  of 
course,  for  there  is  then  no  defense  upon  the 
record.  The  only  facts  well  found,  and  which 
can  be  received,  sustain  the  action  beyond  a 
doubt. 

[The  counsel  replied  upon  the  point  of  Smith's 
competency  ;  but  the  reply,  for  reasons  before 
assigned,  is  omitted.] 

JONES,  Chancellor.  The  action  of  the  Su- 
preme Court  was  assumpsit  by  the  plaintiffs, 
O82*]  as  second  indorsees,  *against  the  de- 
fendant, as  first  indorser  of  a  promissory  note. 

It  appears,  by  the  special  verdict,  that  the 
plaintiffs  gave  the  requisite  proof  to  entitle 
them  to  recover;  and  the  question  in  the  cause 
arises  from  the  defense  of  the  defendants, 
which  defense  was,  that  the  note  was  usurious 
and  void. 

The  only  witness  offered  by  the  defendant 
was  William  Smith,  one  of  the  indorsers  of 
the  note  ;  and  it  would  appear,  from  the  rea- 
sons assigned  by  the  Supreme  Court  for  their 
judgment,  that  his  competency  as  a  witness  to 
prove  the  usury  was  the  only  point  agitated  in 
that  court.  But  that  question  cannot  be  raised 
in  this  court  upon  the  record  before  us.  It  ap- 
pears, by  this  record,  that  the  jury  gave  a  spe- 
cial verdict,  by  which  they  find  the  facts  set 
forth  by  them  in  that  verdict,  and  refer  it  to 
the  court  to  determine  whether  the  defendant 
made  the  promise  imputed  to  him  by  the  plaint- 
iffs or  not.  On  that  verdict  the  Supreme  Court 
have  given  judgment  for  the  defendant.  That 
judgment  is  before  this  court  for  review,  and 
we  must  form  our  judgment  upon  the  mat- 
ters contained  in  the  special  verdict.  We  can- 
nof  look  out  of  the  record  to  see  what  the  Su- 
preme Court  had  before  them,  and  if  a  point 
was  made  there  which  the  powers  of  that  court 
and  the  forms  of  proceeding  permitted  the 
judges  to  decide,  but  which  cannot,  consist- 
ently with  the  course  of  proceeding  upon  this 
record,  be  raised  in  this  court  for  our  consid- 
eration, however  strongly  its  materiality  may 
be  urged  upon  us,  we  can  give  no  decision  upon 
it ;  for  we  have  no  jurisdiction  to  review  it. 
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The  admissibility  of  a  witness  is  a  question 
of  evidence,  and  must  be  made  at  the  trial,  and 
if  the  party  against  whom  it  is  decided  there  is 
dissatisfied  with  the  decision,  he  must  bring  it 
up  for  examination  by  a  bill  of  exceptions.  In 
this  case,  the  attempt  is  made  to  incorporate 
the  exception  to  the  competency  of  the  witness 
in  the  special  verdict.  The  jury  find  that  Smith, 
who  was  an  indorser  of  the  note,  was  the  oily 
witness  introduced  by  the  defendant,  and  that 
he  was  objected  to  by  the  plaintiffs  as  incom- 
petent. *On  what  ground  his  compe-  [*683 
tency  was  impeached,  whether  as  being  inter- 
ested, or  as  being  a  party  to  the  note,  or  how 
otherwise,  or  whether  he  was  received  to  testi- 
fy under  the  decision  of  the  court  in  favor  of 
his  competency,  and  if  so,  whether  any  excep- 
tion was  taken  to  the  opinion  of  the  judge  who 
admitted  him,  the  jury  do  not  say.  The  find- 
ing is  in  general  terms,  that  the  witness  was 
objected  to  as  incompetent  to  prove  the  usury, 
but  was  admitted  to  testify  to  the  point.  The 
counsel  for  the  plaintiffs  in  error,  on  the  argu- 
ment in  this  court,  insist  that  he  was  disquali- 
fied, both  as  being  interested  and  as  being  a 
party  to  the  note;  and  the  question  of  his  com- 
petency has  been  discussed  at  large  by  the- 
counsel  on  both  sides,  as  being  a  point  proper- 
ly before  us  for  decision.  But  how  can  such  a 
question,  consistently  with  the  course  of  the 
court  or  with  principle,  arise  on  a  special  ver- 
dict ?  The  province  of  the  jury  is  to  find  the 
facts  which  are  proved  by  the  evidence  before 
them,  and  when  they  return  a  special  verdict, 
that  verdict  is  a  record  of  those  facts.  They 
cannot  incorporate  in  that  record  the  excep- 
tions taken  at  the  trial  to  the  competency  of 
witnesses,  or  to  the  admissibility  of  evidence  ; 
and  any  such  finding  is  immaterial,  and  must 
be  disregarded. 

The  course  of  the  court,  and  the  legal  forms 
of  proceeding  in  cases  of  special  verdicts  and 
bills  of  exceptions,  are  so  well  established  that 
it  cannot  be  necessary  to  enlarge  upon  the- 
point.  It  is  proper,  however,  to  observe  that 
the  objection  is  not  a  matter  of  form,  but  of 
substance;  for  the  question  of  the  competency 
of  a  witness  is  to  be  decided,  in  the  first  in- 
stance, by  the  circuit  judge  who  tries  the  cause, 
and  his  decision,  with  the  exceptions  taken  by 
the  counsel  to  it,  is,  by  statute,  to  be  sent  to  the 
Supreme  Court  in  a  separate  record,  for  their 
revision;  and  if  that  court  sustains  the  excep- 
tion to  the  opinion  of  the  circuit  judge,  a  new 
trial  may  be  awarded.  But  when  a  special  ver- 
dict is  given  by  a  jury,  the  court  give  final 
judgment  upon  that  verdict  for  the  party  in 
whose  favor  they  decide.  It  follows,  that  if 
the  jury  could  incorporate  the  exception  to  the- 
witness,  or  to  his  testimony,  in  their  verdict, 
*and  the  court  pass  upon  it  in  that  [*684 
form,  their  judgment,  if  against  the  decision  of 
the  circuit  judge,  will  be  absolute,  and  the  par- 
ty in  whose  favor  the  circuit  judge  had  ruled; 
at  the  trial  would  lose  the  benefit  of  a  new  trialv 
which  the  statute  intended  to  secure  to  him. 
Thus,  in  the  case  before  us,  if  this  court  should 
examine  the  question  of  the  competency  of  the 
witness,  and  decide  against  it,  judgment  must 
be  rendered  on  the  verdict  for  the  plaintiffs,  for 
no  defense  would  remain.  We  might,  by  that 
decision,  do  irreparable  injury  to  the  defend- 
ant, for  the  judgment  of  this  court  would  l>e 
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conclusive;  and  yet  the  defendant  might  have 
other  evidence,  which,  upon  a  new  trial,  would 
induce  a  jury  to  find  a  verdict  in  his  favor  ; 
but  which,  under  the  decision  of  the  judge 
upon  the  former  trial,  he  deemed  it  unneces- 
sary to  produce. 

The  statute  has  prescribed  the  form  in  which 
exceptions  to  the  opinion  of  the  judge  are  to 
Be  brought  before  the  court,  and  has  directed 
that  bills  of  exception  shall  be  returned  to  the 
Supreme  Court,  who  may  grant  a  new  trial 
thereon  at  their  discretion;  and  that  the  bill  of 
exceptions  and  judgment  thereon  shall  be  mat- 
ter of  record. 

The  party  whose  evidence  is  excepted  to  as 
incompetent,  is  entitled  to  the  benefit  of  this 
provision,  and  his  right  to  apply  for  and  the 
power  of  the  court  to  grant  him  a  new  trial,  in 
the  event  of  the  exclusion  of  the  testimony  he 
relied  upon,  ought  not  to  be  defeated  or  em- 
barrassed by  the  substitution  of  the  finding  of 
the  jury  for  a  bill  of  exceptions  to  the  opinion  of 
the  judge. 

The  facts  found  by  the  jury,  then,  and  ap- 
pearing upon  this  record,  are  to  be  taken  by 
this  court  as  established  by  competent  testi- 
mony; and  the  question  is,  whether  upon  those 
facts,  the  plaintiffs  are  entitled  to  recover  or 
not.  The  defense  was  usury,  and  the  facts  to 
prove  it  are  substantially  as  follows  :  that  the 
note  in  question  was  indorsed  by  the  defendant 
for  the  accommodation  of  Wood,  the  drawer, 
as  a  renewal  of  a  former  note  for  the  same  sum, 
drawn  and  indorsed  by  the  same  parties.  That 
the  first  note  was  made  for  the  purpose  of  be- 
ing discounted  at  the  Bank  of  Newburgh,  and 
685*]  was  offered  to  that  Bank  by  *Smith, 
for  discount  for  the  benefit  of  Wood,  the 
drawer,  and  was  refused  to  be  discounted;  that 
Smith  afterwards  took  the  note  to  Parish,  a 
partner  of  the  plaintiffs,  under  the  firm  of  J. 
&  T.  Powell  &  Co.,  who  agreed  to  receive  it  at 
a  discount  of  $90  ;  that  Smith  left  the  note  on 
that  offer;  that  Parish  paid  him  half  the  amount, 
after  deducting  the  $90,  and  placed  the  other 
half  to  the  credit  of  Wood,  the  drawer.  It 
further  appeared  that  R.  and  W.  Smith  and 
Wood  were.at  that  time,  extensively  concerned 
in  business,  in  which  they  were  in  the  habit  of 
mutually  accommodating  each  other,  and  that 
Smith  had  often  negotiated  paper  for  Wood, 
and  retained  for  himself  and  partner  such  por- 
tions as  their  necessities  required,  and  account- 
ed with  Wood  for  it  afterwards.  It  further 
appeared  that  the  note  in  question  was  dis- 
counted for  the  accommodation  of  Wood,  and 
that  Wood,  the  drawer,  was,  at  the  time  the 
note  was  discontinued  by  Parish,  indebted  to 
J.  &  T.  Powell  &  Co.  in  a  considerable  amount. 

The  question  is,  whether  the  first  note  was 
usurious  ;  for  if  it  was,  the  note  given  in  re- 
newal of  it  was  affected  by  the  taint  imparted 
to  the  first.  The  first  note  was  taken  by  Parish, 
at  a  discount  or  deduction  of  $90.  It  was  for 
$1,500,  and  had  ninety  days  to  run.  The  dis- 
counter interest  was,  of  course,  at  the  rate  of 
about  24  per  cent,  per  annum;  and  if  the  trans- 
action is  to  be  regarded  as  a  loan  of  money 
upon  the  security  of  the  note,  it  was  manifestly 
usurious,  and  the  note  was  utterly  void.  There 
can  be  no  escape  from  the  charge  of  usury  in 
the  negotiation,  unless  it  can  be  shown  to  be  a 
purchase  of  the  note,  after  its  delivery  to 
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Smith,  as  the  holder,  for  the  sum  given  for  it 
as  the  price  agreed  upon  between  him  and  Par- 
ish. The  distinction  between  the  purchase  of 
a  note  and  a  loan  upon  it  by  way  of  discount  is 
well  settled.  A  note  which  has  been  negoti- 
ated by  the  maker,  and  might,  if  at  maturity, 
be  enforced  against  him  by  the  holder,  may  be 
sold,  at  a  greater  discount  than  the  rate  of  7 
per  cent,  per  annum,  without  involving  the 
purchaser  in  the  penalties  of  usury.  But  the 
note  must  be  perfect  and  available  to  the  hold- 
er, *to  make  it  salable  by  him.  The  test  [*68# 
is  the  right  to  maintain  an  action  upon  it 
against  the  parties  to  it,  if  it  was  then  due. 

In  the  case  of  Munn  v. Commit.  Co.  ,15  Johns., 
55,  this  test  was  applied  to  distinguish  between 
the  purchase  of  negotiable  paper,  at  an  under 
value,  and  a  usurious  loan  upon  the  credit  of 
it,  and  the  question  was  held  to  be,  whether 
the  holder,  at  the  time  of  the  negotiation  of  the 
note  or  bill,  had  such  a  right  to  it,  as  to  entitle 
him,  if  it  was  then  due,  to  maintain  an  action 
upon  it  against  the  drawers  and  indorsers.  If 
he  could,  then  the  discount  of  it,  at  a  higher 
rate  than  the  legal  interest,  might  be  defensible 
as  a  purchase  ;  but  if  he  could  not,  then  such 
discount  would  be  illegal,  as  a  usurious  loan  of 
money.  Apply  that  test  to  this  case.  It  is 
found  by  the  jury  that  this  note  was  made  for 
the  purpose  of  raising  money  upon  it  by  dis- 
count. It  was  discounted  at  a  higher  premium 
than  the  legal  rate  of  interest :  and  none  of  the 
parties  to  it,  nor  Smith,  in  whose  possession  it 
was,  could  have  maintained  a  suit  upon  it  at  its 
maturity,  if  it  had  not  been  discounted.  Then 
does  it  not  come  within  the  terms,  as  well  as 
the  principle  of  the  rule  ?  It  was  not  a  perfect 
and  available  note  to  Smith,  and  he  could  not 
have  maintained  an  action  upon  it,  if  it  had 
not  been  negotiated,  but  had  remained  in  his 
hands  until  it  fell  due,  and,  according  to  the 
tenor  and  effect  of  it,  apparently  became  pay- 
able. It  was,  in  its  inception,  an  accommoda- 
tion note,  indorsed  by  the  defendant  for  the 
benefit  of  the  drawer,  and  placed  by  the  drawer 
in  the  hands  of  Smith,  as  his  agent, to  be  offered 
for  discount,  and  to  be  discounted  for  the  use 
and  benefit!  of  the  drawer.  Smith  had  no  right 
or  beneficial  interest  in  it,  or  claim  against 
either  the  drawer  or  indorsers  upon  it.  It  was 
an  inchoate  security,  created  for  a  particular 
purpose,  which  was  to  become  available  when 
negotiated  by  the  agent,  in  pursuance  of  his 
authority  ;  but  which  continued,  until  the  ne- 
gotiation of  it  for  the  purpose  intended,  the 
property  of  the  drawer.  As  long  as  Smith,  the 
agent  of  the  maker,  continued  the  holder,  it  was 
yet  in  the  *hands  of  the  maker.  The  [*687 
delivery  of  it  to  Parish  first  imparted  to  it  the 
life  and  efficacy  of  an  available  security.  When 
Parish  agreed  to  discount  it,  he  took  it  not  as 
a  note  which  had  been  negotiated  and  passed 
to  Smith,  and  held  by  him  in  his  own  right ; 
but  as  a  note  which  Smith  was  authorized  to 
negotiate  for  the  use  of  Wood,  the  drawer;  and 
Parish,  when  he  discounted  it,  retained  one 
half  of  the  net  proceeds,  and  placed  the  same 
to  the  credit  of  Wood,  the  drawer,  with  the  co- 
partnership of  J.  &  T.  Powell  &  Co.,  of  which 
he  (P.)  was  a  member;  and  to  which  Wood  was 
indebted  at  the  time. 

The  offer  of  the  note  to  the  Bank  of  New- 
burgh,  and  the  refusal  of  that  Bank  to  discount 
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it,  did  not  change  its  character.  The  note  re- 
mained, after  that  offer  and  refusal,  as  before, 
in  the  hands  of  the  maker,  subject  to  his  dis- 
posal :  and  it  so  continued  until  it  was  deliv- 
ered to  Parish,  for  the  firm  of  J.  &  T.  Powell, 
who  made  the  loan  upon  its  credit  and  security. 
A  note  has  no  binding  force,  or  legal  inception, 
nor  constitutes  any  contract,  until  delivered, 
and  in  the  hands  of  a  bona  fide  holder.  It  ac- 
quires the  form  of  a  contract  from  the  delivery, 
and  not  ab  initio  from  the  execution  of  it.  But 
when  delivered,  it  takes  effect  from  its  date, 
and  for  all  substantial  purposes,  becomes  a 
binding  contract  upon  the  maker  ab  initio. 
Parish  gave  life  and  vigor  to  the  original  note, 
which  was  inchoate  and  dormant  until  deliv- 
ered to  him,  and  the  payment  of  money  for  it 
to  the  drawer.  But  the  illegal  discount  he  ex- 
acted for  his  loan  infected  it  with  the  taint  of 
usury  and  thus  implanted,  in  its  inception  and 
birth,  the  seeds  of  its  death. 

But  it  is  said  that  the  note  was  drawn  for  a 
legal  purpose,  which  being  disappointed,  it  was 
sold  to  Parish.  It  is  true  that  the  note  was 
drawn  and  indorsed  for  the  purpose  of  being 
offered  to  the  Bank,  to  be  discounted  for  the 
accommodation  of  the  drawer,  and  if  the  Bank 
had  accepted  it,  and  made  the  loan  applied  for 
upon  it  at  legal  interest,  it  would  have  been  an 
available  security  in  their  hands  against  both 
the  drawer  and  indorser.  But  when  the  Bank 
rejected  the  offer  and  refused  the  loan,  the  note 
O88*]  was  *leftin  the  same  inanimate  state  in 
which  it  was  before  the  offer  was  made.  It 
had  not  acquired  any  binding  force  by  deliv- 
ery, and  had  no  legal  existence  as  a  contract. 
It  was  not  the  subject  of  sale,  and  could  no 
more  be  sold  to  Parish,  after  the  offer  and  re- 
fusal, than  if  no  such  offer  or  refusal  had  ever 
taken  place.  The  discount  of  the  note  by  Par- 
ish must  be  regarded  as  a  loan,  and  not  as  a 
purchase  of  the  note.  The  note  had  never  been 
negotiated.  The  intention  of  it,  in  its  origin, 
was  to  raise  money  on  the  credit  of  it,  and  the 
application  to  the  Bank  of  Newburgh  was  for 
a  loan  of  money  upon  it  by  way  of  discount ; 
and  when  it  was  offered  to  Parish,  the  appli- 
cation was,  obviously,  for  the  same  purpose. 
The  same  overture  which  the  bank  had  rejected 
was  made  to  him.  It  was  an  application  for  a 
loan  of  money  for  the  accommodation  of  the 
drawer  of  the  note,  on  the  credit  and  security 
of  the  drawer  and  indorsers  of  the  note,  and 
not  a  proposal  to  him  to  purchase  the  note  as  a 
subsisting  security  in  the  market  for  sale.  He 
was  tempted,  by  the  premium,  to  make  the 
loan,  which  the  Bank  had  refused  at  the  legal 
rate  of  interest.  It  was  a  note  avowedly  made 
for  the  express  purpose  of  borrowing  money 
upon  it,  and  though  the  original  purpose  was 
to  obtain  the  loan  at  legal  interest,  yet  that  pur- 
pose was  changed  before  the  note  had  any  le- 
gal inception  or  binding  force  ;  and  it  was 
finally  delivered,  and  acquired  the  efficacy  of 
a  contract  under  an  agreement  for  a  loan  at 
usurious  interest  upon  its  credit. 

But  it  is  said  that  Parish  had  no  knowledge 
of  the  origin  of  the  note  ;  nor  but  that  it  was 
created  in  the  course  of  business  ;  or  if  he  had, 
he  knew  that  it  had  been  made  for  a  legal  pur- 
pose. 

The  note  was  offered  to  Parish  for  discount 
by  the  agent  of  the  drawer,  and  it  was  dis- 
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counted  by  Parish  for  the  drawer's  accommo- 
dation. One  half  of  the  avails  of  it,  after  de- 
ducting the  discount,  was  credited  to  the  draw- 
er, in  his  account  with  the  firm  of  the  Powells 
and  Parish.  He  knew,  therefore,  that  it  was 
an  accommodation  note,  and  was  offered  for 
discount  by  the  drawer  and,  of  course,  must 
be  held  by  him.  And  if  it  was  at  the  disposal 
*of  the  drawer,  and  to  be  negotiated  for[*O8O 
his  benefit  when  it  was  offered  for  discount,  its 
origin,  or  the  purpose  for  which  it  was  made 
and  intended  were  quite  immaterial.  A  note, 
after  it  has  been  negotiated  and  put  into  circu- 
lation, may  be  sold  by  the  holder  to  a  stranger; 
but  it  must  be  an  operative  contract,  and  the 
legitimate  subject  of  a  sale  at  the  time  it  is 
taken,  or  the  money  advanced  upon  it  will  be 
a  loan,  and  not  the  consideration  of  a  purchase. 
The  fact  of  the  offer  of  it  by  the  maker  or  his 
agent  for  discount  for  his  own  accommodation, 
is  prima  facie  evidence,  at  least,  of  its  being  a 
security  created,  or  applied  and  used  for  the 
purpose  of  raising  money  by  loan.  It  was  in- 
cumbent, under  such  circumstances,  upon  the 
plaintiffs,  to  show  that  it  was  a  business  note, 
or  had  become  operative  by  negotiation  or  de- 
livery before  it  was  discounted  by  them,  if  such 
was  truly  the  case.  It  is  said  that  this  note  had 
all  the  appearance  of  a  valid  operative  note ; 
but  if  it  had  been  negotiated, and  was,  in  reality, 
what  it  appeared  to  be,  it  would  not  be  offered 
for  discount  for  the  use  and  accommodation  of 
the  drawer.  Every  indorsed  note  has  the  ap- 
pearance of  a  valid  operative  note  ;  and  a  note 
must  assume  that  shape  before  it  can  be  carried 
into  the  money  market  to  raise  money  upon  it  ; 
but  the  character  of  the  note  is  generally  known 
by  the  circumstances  under  which  it  is  offered 
for  discount.  The  application  to  Parish  to  dis- 
count the  note  for  the  drawer,  if  not  decisive 
evidence  of  its  character,  was  surely  sufficient 
to  put- him  on  inquiry  into  the  origin  and  his- 
tory of  the  paper.  If  he  had  inquired  into  the 
circumstances,  he  might  have  discovered  the 
fact  that  the  note  had  never  been  negotiated, 
but  was  offered  for  discount  for  the  accommo- 
dation of  the  maker  ;  and  if  betook  it  without 
inquiry,  he  took  it  at  his  peril. 

It  is  said  that  if  he  knew  its  origin,  he  knew 
that  it  had  been  made  for  a  lawful  purpose.  It 
was  made  for  the  purpose  of  being  offered  to 
the  Bank  of  Newburgh.  to  be  discounted  for 
the  maker.  Is  it  intended  to  be  said,  that  be- 
cause it  was  made  for  that  purpose,  it  might, 
if  refused  to  be  discounted  by  the  Bank  after 
such  refusal,  be  taken  by  Parish  at  a  discount 
beyond  the  rate  of  legal  interest?  It  has  been 
decided  that  a  note  made  for  the  purpose  of 
being  *discounted  at  an  usurious  in-  [*69O 
terest,  and  indorsed  for  the  accommodation  of 
the  maker,  is  void  in  its  inception  ;  and  that  it 
is  immaterial  whether  the  taker  of  it  knew  the 
manner  in  which  it  was  obtained  or  not.  (15 
Johns.,  55,  355,  7.)  He  takes  it  at  his  peril, 
and  though  he  may  have  supposed  it  to  have 
been  given  in  the  ordinary  course  of  business, 
it  is,  nevertheless,  void.  But  it  does  not  fol- 
low, as  seemed  to  be  inferred  from  this  decis- 
ion, that  if  the  note  was  originally  made  for 
the  purpose  of  raising  money  upon  it  at  lawful 
interest,  and  indorsed  for  the  accommodation 
of  the  maker,  and  is,  therefore,  lawful  and 
valid  in  its  original  formation,  it  may  be  dis- 
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counted  at  a  higher  rate  than  legal  interest. 
On  the  contrary,  a  note,  made  and  indorsed 
for  the  purpose  of  being  discounted  for  the 
accommodation  of  the  maker,  at  lawful  inter- 
est, if  offered  by  the  maker  and  discounted  by 
the  first  taker  of  it  at  more  than  lawful  inter- 
est, is  equally  within  the  principle  of  the  rule 
as  if  it  had  been  originally  framed  for  the  pur- 
pose of  discount  at  an  usurious  interest;  for  the 
note  had  its  inception,  and  took  its  character 
from  the  delivery,  and  not  from  the  signature 
of  the  maker,  or  the  indorsement  of  the  in- 
dorser.  The  distinction  is  between  operative 
notes,  negotiated  for  a  lawful  purpose,  and  ac- 
commodation paper  or  notes  negotiated  on  an 
usurious  consideration,  and  not  between  notes 
made  for  a  lawful  or  for  an  illegal  purpose. 
The  use  or  purpose  for  which  the  note  was 
made  or  intended  is  immaterial.  It  is  the  ap- 
plication of  it,  the  consideration  and  purpose 
for  which  it  is  negotiated  and  delivered  to  the 
first  taker  and  original  holder  of  it  when  it  be- 
comes an  operative  note,  that  determines  its 
character. 

But  it  is  urged  that  the  plaintiffs  were  not 
parties  to  the  usury,  or  conusant  of  it,  and 
ought  not  to  be  affected  by  it.  Parish,  who 
discounted  the  note,  was  their  partner.  It  was 
discounted  by  him  for  the  copartnership,  and 
not  on  his  own  private  account ;  and  one  half 
of  the  avails  of  it  was  carried  to  the  credit  of 
Wood,  the  maker,  with  that  copartnership,  in 
payment  of  a  demand  against  the  maker,  for 
whom  the  note  was  discounted  ;  and  the  jury 
find  that  it  was  indorsed  by  Smith,  the  agent 
who  procured  it  to  be  discounted  to  J.  &  T. 
Powell  &  Co.,  and  was  by  them  indorsed  to 
<391*]  *the  plaintiffs,  who  are  members  of 
that  copartnership.  Parish  then  acted  in  the 
negotiation  for  the  firm  :  the  loan  was  made  by 
the  firm,  and  the  note  indorsed  and  delivered 
to  the  firm.  If  usurious  and  void  as  to  Parish, 
could  it  be  legal  and  valid  as  to  his  partners? 
The  plaintiffs  may  not  be  implicated  in  the 
crime  of  the  partner  so  as  to  involve  them  in 
the  punishment  the  law  might  inflict  on  him  ; 
but  they  are  bound  by  his  acts,  as  far  as  their 
interest  "is  affected,  and  must  abide  by  the 
operation  of  his  usurious  contracts  for  the  firm, 
upon  the  securities  he  took  for  the  loan.  In 
that  sense,  and  to  that  extent,  his  acts  and  his 
contracts  are  the  acts  and  contracts  of  the  co- 
partnership ;  and  the  usury  which  infected  the 
transaction  in  question,  was  equally  fatal  to 
the  note  as  if  all  the  partners  had  been  privy 
to  it  and  concerned  in  it.  A  different  rule 
would  lead  to  a  system  of  evasion,  which  would 
defeat  the  operation  of  the  statute. 

But  the  second  note,  on  which  this  suit  is 
brought,  is  claimed  to  be  a  new  security  for 
the  debt ;  and  it  is  contended  that  a  new  secu- 
rity, taken  in  renewal  of  a  prior  usurious  con- 
tract by  a  bona  fide  holder,  is  not  avoided  by 
the  usury  of  the  original  transaction. 

That  principle  applies  to  the  case  of  an  in- 
nocent holder  of  an  usurious  eontract,  for 
which  he  has  given  a  valuable  consideration, 
without  notice  of  the  usury.  Thus  in  Guih- 
bert  v.  Haley,  8  T.  R. ,  390,  A  made  a  usurious 
note  to  B,  who  transferred  it  to  C  for  a  valu- 
able consideration,  without  notice  of  the  usury, 
and  A  gave  a  bond  to  C  for  the  amount,  and  the 
bond  was  held  not  to  be  affected  by  the  usury. 
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A  new  security,  taken  by  such  a  meritorious 
holder  of  the  usurious  note,  has  a  just  claim  to 
protection.  He  is  not  implicated  in  the  usury 
which  vitiated  the  original  contract,  and  if  he 
can  obviate  the  necessity  of  using  the  contam- 
inated security  by  procuring  a  new  one  to  be 
substituted  for  it  which  is  free  from  the  taint, 
he  shall  not  be  visited  with  the  penalty  of  an 
offense  he  never  committed.  But  does  this  case 
come  within  the  protection  of  that  principle? 
These  plaintiffs  were  the  partners  of  Parish, 
and  parties  to  the  usury  of  the  *first  [*692 
note.  They  participated  in  the  benefits  of  his 
unlawful  contract,  and  must  share  in  the  effect 
it  produces  on  the  second  security.  Tuthillv. 
Davis,  20  Johns.,  287. 

A  note  given  to  renew  and  take  up  a  former 
usurious  note,  then  in  the  hands  of  the  original 
party  to  the  usurious  contract,  without  any 
new  consideration,  but  including  the  interest 
of  the  original  loan,  is  equally  infected  with 
the  first.  A  mere  change  of  securities  for  the 
same  original  loan,  to  the  same  party  who  com- 
mitted the  usury,  or  to  a  party  who  had  notice 
of  it,  cannot  purge  the  usurious  consideration, 
or  give  a  right  of  action. 

The  second  note,  which  is  the  foundation  of 
this  suit,  was  a  renewal  of  the  first.  The  same 
drawee  and  indorsers  who  were  parties  to  that 
are  parties  to  this  ;  and  the  present  note  was 
indorsed  and  delivered  to  J.  &  T.  Powell  & 
Co.,  who  discounted  the  former  note.  It  was 
the  continuance  of  the  old  loan  on  the  same 
security,  and  the  usury  which  affected  the  first 
security  equally  attaches  to  the  note  given  in 
renewal  of  it.  The  indorsement  of  the  present 
note  by  the  copartnership  to  the  plaintiffs, 
who  are  members  of  the  copartnership,  cannot 
vary  the  case.  If  the  note  was  void  in  the 
hands  of  J.  &  T.  Powell  &  Co.,  it  would  be 
void  in  the  hands  of  a  bona  fide  purchaser  to 
whom  it  might  be  transferred  by  them  ;  and  it 
surely  cannot  have  acquired  validity  by  pass- 
ing from  the  firm  to  two  of  the  members  of 
that  firm,  and  who  are  chargeable,  moreover, 
with  knowledge  of  all  the  matters  affecting  it 
in  the  hands  of  the  copartnership. 

My  opinion,  therefore,  is,  that  the  judgment 
of  the  Supreme  Court  was  correct,  and  ought 
to  be  affirmed. 

COLDEN,  Senator.  The  only  point  decided 
in  this  case,  by  the  Supreme  Court,  is,  that 
Smith,  one  of  the  indorsees  of  the  note  in  which 
the  suit  was  brought,  was  a  competent  witness. 

Whether  he  was  or  was  not  so  depends  on 
the  propriety  of  applying  to  this  case  a  rule  in 
some  instances  adopted  by  our  courts,  which 
will  not  permit,  under  certain  circumstances, 
one  who  by  his  indorsement  on  negotiable 
paper  has  given  it  currency  to  destroy  its  valid- 
ity by  his  testimony. 

"*This,  and  other  like  rules,  such  as  [*693 
that  no  man  shall  be  a  judge  or  witness  in  his 
own  cause,  that  an  interested  person  is  an  in- 
competent witness,  &c.,  courts  have  felt  them- 
selves authorized  to  adopt,  as  the  dictates  of 
natural  justice  or  moral  law,  though  they  never 
were  prescribed  by  any  statute.  I  believe  the 
rule  in  question  is  not  now  applied  but  where 
a  witness  comes  to  destroy  by  his  testimony  the 
validity  of  a  security  which  his  name  might 
have  induced  an  innocent  and  bonafide  holder  to 
accept.  Where  an  indorser  has  been  produced 
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to  prove  that  he  and  the  holder  of  a  security 
were  parties  or  privies  to  a  contract  which 
made  the  security  illegal  and  invalid,  I  do  not 
know  that  the  rule  is  now  carried  so  far  as  to 
exclude  his  testimony  ;  nor  am  I  prepared  to 
say,  that  either  morality  or  policy  requires  that 
it  should  be  enforced  to  this  extent,  (a) 

The  maxim  that  no  man  shall  be  heard  to 
allege  his  own  turpitude,  must  be  of  very  lim- 
ited application  ;  for  if  it  were  general,  how  is 
it  that  a  particeps  criminis  is  every  day  ad- 
mitted as  a  witness,  and  that  courts  continual- 
ly oblige  witnesses  to  disclose  everything,  how- 
ever disreputable  it  may  be,  that  does  not  sub- 
ject them  to  a  penalty  or  punishment? 

When  the  testimony  of  an  indorser  on  ne- 
gotiable paper  is  excluded,  it  is  not,  I  appre- 
hend, so  much  in  regard  to  him,  as  to  the  pol- 
icy of  protecting  negotiable  paper,  and  to  the 
innocent  person  who  may  have  been  led  by 
the  indorsement  to  take  the  note  as  a  valid 
security,  and  whom  the  law  will  not  permit 
the  inderser  to  betray. 

Courts  are  bound  to  give  effect  to  the  Stat- 
ute of  Usury  without  reference  to  its  policy  or 
impolicy,  or  to  the  hardship  it  may  impose  on 
innocent  parties  ;  but  courts  are  not  bound  to 
aid  it  by  sacrificing  every  moral  and  just  prin- 
ciple, which  it  seems  to  me  they  would  do,  if 
they  were  to  admit  an  indorser  to  prove  usury 
against  the  innocent  and  bona  fide  holder  of  a 
694*]  *note.  Where  one  of  two  parties  to  a 
corrupt  agreement  is  permitted  to  prove  it 
against  the  other,  it  may  be  more  reconcil- 
able to  our  sense  of  moral  justice,  and  does  not 
seem  to  contravene  the  policy  on  which  the 
rule  is  founded. 

I  should  examine  this  question  with  more  at- 
tention, and  feel  myself  bound  to  give  a  de- 
cided opinion  upon  it,  did  I  consider  it  prop- 
erly presented  by  the  case  ;  but  I  cannot  think 
it  came  before  the  court  below  in  a  proper 
manner,  or  that  it  is  now  legally  submitted  for 
our  decision. 

It  must  be  the  judge  who  tries  the  cause, 
who  is  to  transmit,  when  he  is  required  in  due 
form  to  do  so,  his  account  of  what  points  of 
law  arose  for  his  decision  in  the  course  of  the 
trial,  and  how  he  decided  them. 

In  my  opinion,  it  will  very  much  derange 
the  administration  of  justice,  if  it  be  assigned 
to  the  jury,  as  part  of  their  province,  to  state 
what  were  the  objections  taken  by  counsel,  and 
what  disposition  of  them  was  made  by  the 
judge.  The  jury  are  to  find  the  facts  as  proved 
by  the  witnesses  whom  the  judge  permits  to 
be  examined  in  the  cause,  but  they  are  not  to 
find  what  questions  of  law  arose  with  respect 
to  the  admissibility  of  testimony,  and  the  judg- 
ment of  the  court  upon  those  questions.  .They 
might  as  well  be  permitted  to  find  the  charge 
of  the  judge.  It  seems  to  me  that  the  province 
of  the  judge  and  jury  are  marked  by  the 
maxim,  that  to  questions  of  law  the  judge 

(a)By  the  58  Geo.  III.,  ch.  93,  it  is  enacted,  "  that 
no  bill  of  exchange  or  promissory  note,  although  it 
may  have  been  given  for  an  usurious  consideration, 
or  upon  an  usurious  contract,  shall  be  void  in  the 
hands  of  an  indorsee  for  valuable  consideration, 
unless  such  indorsee  had,  at  the  time  of  discounting 
or  paying  such  consideration  for  the  same,  actual 
notice  that  such  bill  of  exchange  or  promissory 
note  had  been  originally  given  for  an  usurious  con- 
sideration, or  upon  an  usurious  contract.  Vide  2  B. 
&  A.,  589,  note  b. 
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is  to  answer,  and  the  jury  to  questions  of 
fact. 

Were  a  jury  to  be  suffered  to  detail  the  his- 
tory of  the  proceedings  of  the  court  in  every 
cause  they  try,  to  give  their  views  of  the  points 
of  law  which  arose  on  the  examination  of  wit- 
nesses, and  to  state  their  conceptions  of  the 
decision  of  the  court,  it  appears  to  me  we 
should  destroy  the  purest  features  of  our  juris- 
prudence, and  confound  duties  which  it  is  the 
peculiar  excellence  of  our  system  to  keep 
separate. 

There  is  no  other  way  to  bring  in  review  a 
decision  at  Nisi  Prius  than  by  a  bill  of  excep- 
tions, or,  according  to  our  practice,  a  case.  We 
then  have  from  the  judge  an  accurate  state- 
ment of  the  points  raised  for  his  decision,  and 
of  his  judgment  upon  them;  or,  if  the  party 
did  not  choose  to  pursue  *this  course,  [*695 
and  relied  on  the  incompetency  of  Smith,  the 
only  witness,  he  might  have  demurred  to  the 
evidence. 

The  case  before  us  is,  in  my  opinion, a  strong 
exemplification  of  the  necessity  or  propriety  of 
confining  the  jury  to  their  proper  province.  In 
this  special  verdict  it  is  stated  that  Smith  was 
offered  and  sworn  as  a  witness;  that  the  plaint- 
iffs' counsel  then  and  there  objected  to  him  a» 
incompetent  to  testify  in  this  behalf.  But  why 
he  was  objected  to,  whether  as  being  an  in- 
dorser on  the  note,  or  as  having  an  interest, 
both  of  which  grounds  have  been  taken  by  the 
plaintiffs'  counsel  on  the  argument  before  us, 
does  not  appear.  Nor  does  it  appear,  other- 
wise than  by  inference,  what  was  the  opinion 
or  decision  of  the  court.  It  is  stated,  by  the 
special  verdict,  that  the  facts  which  they  find 
were  proved  by  this  witness  and,  therefore,  we 
may  conclude  that  the  objection  was  overruled. 
But  had  a  bill  of  exceptions  been  taken,  the 
reasons  of  the  plaintiff's  objection  would  have 
been  fully  stated,  and  we  should  have  been  at 
no  loss  to  know  whether  the  judge  had  decided 
that  he  was  disinterested,  or  that  he  was  un- 
exceptionable, although  his  name  had  given 
currency  to  the  paper  he  had  negotiated.  As 
it  is,  the  Supreme  Court  has  decided  that  his 
being  an  indorser  on  the  note  did  not  render 
him,  under  the  circumstances  of  the  case,  an 
incompetent  witness.  But  they  could  not  pos- 
sibly know,  nor  can  we  now  possibly  know, 
that  this  was  the  objection  which  was  made  to 
his  testimony  on  the  trial.  It  may  be  that  the 
plaintiffs  objection  rested  in  his  being  inter- 
ested; and  if  it  were  so,  the  Supreme  Court 
has  rendered  a  judgment  on  a  point  which  was 
not  agitated  at  Nisi  Prius.  I  shall  not,  there- 
fore, give  any  opinion  as  to  whether  Smith  was 
or  was  not  properly  admitted  to  testify,  but  to 
confine  myself  to  the  consideration  of  the  facts 
which  the  jury  have  found,  and  had  a  right  to 
find  and  inquire,  whether  these  facts  establish 
that  the  note  was  usurious. 

No  questions  have  been  more  agitated  in  our 
courts  than  those  which  relate  to  usury.  Vari- 
ous opinions  as  to  the  morality  and  policy  of 
the  statute  have  frequently  biased  the  minds 
of  jurors  and,  possibly,  sometimes  of  judges. 
The  crafty  means  contrived  by  the  wit  of  man 
to  evade  the  statute,  *have  given  rise  [*69O 
to  so  many  cases,  and  to  such  nice  distinctions, 
that  the  mind  is  in  danger  of  being  bewildered 
by  the  multiplicity  of  cases  which  present  them- 
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selves  when  endeavoring  to  ascertain  the  law 
on  this  subject.  Upon  this  occasion,  as  upon 
all  others,  I  endeavor  to  devest  myself  of  the 
influence  of  that  eloquence  which  presents  to 
me  the  policy  or  impolicy  of  a  statute,  and  to 
govern  myself,  as  far  as  I  am  able,  by  the  max- 
im that  it  is  the  province  of  a  judge  to  declare, 
not  to  make  the  law. 

Tt  would  be  extraordinary  if,  at  this  day, 
when  our  report  books  are  so  loaded  with  cases 
arising  from  the  Statute  of  Usury,  we  were  not 
able  to  extract  some  principles  as  established 
beyond  controversy.  I  think  we  may,  and  that 
among  these  are  the  following: 

1.  That  the  mere  giving  and  receiving,  de- 
signedly, more  than  at  the  rate  of  seven  per 
cent,  per  annum  for  interest,  is  usury,although 
there  be  no  corrupt  agreement,  other  than  that 
which  is  manifested  by  one  party's  allowing 
and  the  other  receiving  the  unlawful  interest. 

2.  That  where  a  note  or  security  is  original- 
ly given  for  a  legal  consideration,  it  cannot 
afterwards  become  usurious  at  whatever  rate 
it  may  be  purchased  or  discounted. 

3.  That  the  converse  of  this  proposition  is 
true,  viz. :  that  if  a  note  be  given  for  an  usurious 
consideration,  or,  in  other  words,  is  usurious 
in  its  origin,  it  is  "  utterly  void,"  in  whoseso- 
ever hands  it  may  be,   although  the  holder 
should  have  given  a  full  and  legal  considera- 
tion, and  whether  he  did  or  did  not  know  that 
there  was  any  usury  connected  with  it. 

4.  That  if  an  original  note  or  security  be 
usurious,  a  subsequent  note  or  security  taken  in 
the  place  of  the  original  note  or  security,  by  an 
innocent  and  bona  fide  holder  thereof,  igno- 
rant of  the  original  usury,  is  not  usurious,  un- 
less more  than  at  the  rate  of  seven  per  cent,  was 
taken  upon  the  new  note  or  security. 

5.  That  the  converse  of  this  proposition  is 
also  true,  viz. :  that  a  new  security  taken  for 
an  usurious  debt  is  void,  if  he  who  takes  the 
new  security  was  party  or  privy  to  the  original 
usury. 

697*]  *There  is  another  proposition,  in  my 
opinion,  equally  well  established,  and  applica- 
ble to  the  case  under  consideration,  although 
it  be  not  confined  to  the  question  of  usury.  It 
is  that,  whatever  may  be  the  form  of  a  note,  or 
whatever  characters  the  parties  to  it  may  as- 
sume, whether  they  appear  as  makers,  payees 
or  indorsers,  it  is  not  to  be  considered  as  hav- 
ing existence  as  a  note,  until  it  be  issued  or  ne- 
gotiated, so  that  the  holder,  on  its  falling  due, 
would  have,  if  the  note  were  legal,  a  right  to 
recover  upon  it  against  any  of  the  preceding 
parties. 

All  these  positions  I  consider  are  fully  estab- 
lished by  authorities  cited  on  the  argument.  I 
shall  endeavor  to  apply  them  to  the  case  under 
consideration. 

The  special  verdict  does  not  present  the  facts 
very  perspicuously,  but  they  appear  to  me  to 
be  as  follows: 

A  note  was  produced  on  the  trial,  dated  Mar. 
10,  1814,  which,  as  the  jury  find,  was  "  duly 
executed  by  all  the  parties"  to  the  note  on 
which  the  suit  was  brought.  I  presume  we  are 
to  understand  from  this  that  the  persons  whose 
names  are  on  the  note  in  suit,  were  parties  in 
the  same  respective  relations  to  the  note  of 
Mar.  10,  that  they  were  parties  to  the  note  in 
suit;  that  is,  that  the  note  of  Mar.  10, was  made 
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by  Wood,  payable  to  Waters,  indorsed  by  him 
to  Richard  and  William  Smith;  by  them  in- 
dorsed to  J.  &  T.  Powell  &  Co.,  and  by  J.  & 
T.  Powell  &  Co.,  indorsed  to  the  plaintiffs,  J. 
&  T.  Powell. 

The  jury  find,  that  the  note  of  Mar.  10,  was 
drawn  to  be  discounted  at  the  Bank  of  New- 
burgh,  and  was  handed  to  Smith,  to  be  offered 
by  him  to  the  Bank,  to  be  discounted  for  ac- 
count of  Wood,  the  maker.  The  Bank  having 
refused  to  discount  it,  Smith  took  the  note  to 
Parish,  who  was  then  a  partner  of  the  plaint- 
iffs, under  the  firm  of  J.  &  T.  Powell  &  Co., 
and  who,  I  think  we  must  understand,  contin- 
ued to  be  one  of  that  firm,  as  it  is  not  found  by 
the  jury  that  he  ceased  to  be  so. 

Parish  agreed  to  receive  the  note  at  a  dis- 
count of  $90.  Smith  left  the  note,  on  that  of- 
fer, with  Parish,  who  paid  Smith  about  one 
half  the  sum  remaining,  after  deducting  $90; 
and  the  other  half  he  placed  to  the  credit  of 
*Wood,  the  drawer.  Butitisnotstated[*698 
whether  this  credit  was  given  to  Wood  in  ac- 
count with  Parish,  or  in  his  account  with  J.& 
T.  Powell  &  Co.,  to  whom  the  jury  find  Wood 
was  largely  indebted  at  that  time. " 

The  jury  find,  that  the  note  of  July  14,  on 
which  the  suit  is  brought,  was  a  renewal  of  the 
above  described  note  of  Mar.  10.  That  "the 
note  in  question,"  which,  I  presume,  means  the 
note  of  July  14,  was  discounted  for  the  accom- 
modation of  Wood,  the  maker,  who,  "  at  the 
time  it  was  discounted  by  Parish,  was  legally 
indebted  to  J.  &  T.  Powell  &  Co.,  in  considera- 
ble sums  of  money." 

This  is  all  we  can  learn  from  the  special  ver- 
dict in  relation  to  the  note  of  July  14.  When 
it  was  discounted,  or  what  was  the  discount 
taken,  is  not  found.  Nor  does  the  verdict  af- 
ford any  further  information  in  relation  to  this 
hote.  Neither  is  it  stated  out  of  whose  funds 
the  money  raised  by  the  first  note  was  paid. 

There  are  other  facts  found  by  the  jury  in 
relation  to  the  trading  between  Wood  and  the 
Smiths,  and  their  habit  of  mutually  accommo- 
dating each  other,  and  in  relation  to  a  blank 
note,  produced  on  the  trial,  the  relevancy  of 
which  to  the  merits  of  the  case  I  cannot  per- 
ceive. 

The  verdict  does  not  admit  of  any  other  con- 
clusion than  that  the  new  note  of  July  14  was 
discounted  by  Parish,  and  that  he  received  the 
new  note  as  a  security  for  the  money  which 
was  loaned  on  the  first  note. 

That  the  first  note  was  usurious,  seems  to  be 
conceded  on  all  hands  and,  in  my  opinion,  can- 
not be  denied. 

The  second  note  having  been  taken  by  Parish 
as  a  security  for  the  first  note,  was  also  usu- 
rious in  its  origin.  It  was  made  as  a  usurious 
note,  because  it  was  made  as  a  renewal  of  the 
first  note.  It  was  not  made  or  issued  as  a  note, 
and  had  no  existence  as  such  till  Smith  indorsed 
it  to  Parish.  So  long  as  it  remained  in  the 
hands  of  Smith,  neither  he  nor  Waters  could 
have  maintained  an  action  upon  it.  When, 
therefore,  it  was  indorsed  to  Parish,  it  was  an 
usurious  note.  Now  it  seems  to  me  totally  im- 
material whether  the  money  which  was  paid 
on  the  first  note  was  the  funds  of  Parish  or  of 
the  firm  of  J.  &  T.  *Powell  &  Co. :  or  [*699 
whether  for  so  much  of  the  amount  of  the  note 
as  was  not  advanced  in  cash,  Wood  was  cred- 
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ited  in  account  with  Parish,  or  the  firm  of  J.  & 
T. Powell  &  Co.  However  these  facts  may  have 
been,  the  note  of  Mar.  10, was  equally  usurious 
in  its  origin;  and  was  as  void  in  the  hands  of 
J.  &  T.  Powell  &  Co..  or  J.  &  T.  Powell,  as 
it  was  in  the  hands  of  Parish.  But  it  is  con- 
tended that  the  plaintiffs  held  the  first  note  as 
innocent  indorsees ;  and  having  obtained  the 
second  note,  which  was  not  usurious,  they  are 
not  to  be  affected  by  the  usury  of  the  first  note. 
This  argument  assumes  facts  which  I  do  not 
think  the  special  verdict  will  warrant.  For 
how  does  it  appear  that  the  plaintiffs  were  in- 
nocent indorsees  of  the  first  note?  It  was  trans- 
ferred to  J.  &  T.  Powell  &  Co.  by  Parish.who 
was  one  of  the  firm.  Then,  certainly,  one  of 
that  firm  was  not  an  innocent  indorsee.  The 
firm  transfer  the  note  to  two  of  its  members, 
that  is,  to  the  plaintiffs,  who,  I  think,  in  this 
civil  suit,  must  be  charged  with  all  the  knowl- 
edge and  acts  of  their  partner.  Indeed  the 
indorsement  by  J.  &  T.  Powell  &  Co.  to  the 
plaintiffs,  J.  &  T.  Powell,  might,  for  all  that 
appears  by  the  special  verdict,  have  been  made 
by  Parish  himself,  he  being  one  of  the  firm  of 
J.  &  T.  Powell  &  Co. ;  so  that  I  think  the  plaint- 
iffs cannot  claim  to  hold  the  note  on  which  the 
suit  is  brought,  as  a  new  security  taken  by  in- 
nocent indorsees  of  the  first  note. 

Admitting,  however,  that  Parish  was  an  en- 
tire stranger  to  the  plaintiffs,  and  was,  or  had 
been,  in  no  way  connected  with  the  firm  of  J. 
&  T.  Powell  &  Co.,  yet  I  think  the  plaintiffs 
could  not  maintain  the  ground  of  their  being 
persons  taking  a  new  security,  which,  as  to 
their  acts,  was  free  from  usury,  to  secure  the 
amount  due  on  a  former  security,  of  which 
they  were  the  innocent  holders,  and  which 
might,  in  its  origin,  have  been  usurious  ;  for 
they  did  not  take  the  new  note.  It  was  taken 
by  Parish,  precisely  as  the  first  note  was  taken. 
If  the  first  note  was  usurious  in  his  hands,  so 
was  the  second.  Both  were  usurious  in  their 
origin;  and  if  so,  however,  or  to  whomsoever 
7OO*]*they  were  transferred,  they  were  both 
always  "  utterly  void." 

Upon  the  whole  matter  found  by  the  jury, 
and  which  they  had  a  right  to  find,  I  am  of 
opinion  that  Thomas  Waters  did  not  under- 
take and  promise,  in  manner  and  form  as  the 
said  Jacob  Powell  and  Thomas  Powell  com- 
plained against  him  and,  therefore,  I  am  of 
opinion  that  the  judgment  of  the  Supreme 
Court  be  affirmed,  although  it  may  be  observed 
that  I  have  come  to  the  same  conclusion  that 
they  did  by  a  very  different  course. 

SPENCER,  Senator.  Several  questions  have 
been  elaborately  discused  in  this  cause,  which 
appear  to  me  not  to  be  presented  by  the  record. 
It  contains  a  special  verdict,  professing  to  find 
the  facts  in  the  case,  and  referring  the  law  to 
the  court.  This  proceeding  is  founded  upon 
the  Statute,  1  R.  L.,  335,  "  that  no  jury  shall 
be  compelled  to  give  a  general  verdict,  so  that 
they  find  a  special  verdict,  and  show  the  truth 
of  the  fact,  and  require  the  aid  of  the  court  or 
justices  "  A  special  verdict,  then,  is  to  find 
the  facts  established  before  the  jury  by  evi- 
dence, and  nothing  else.  It  is  not  its  province 
to  find  any  of  the  pleadings,  or  any  decision  of 
the  court,  or  any  matter  of  law  whatever;  and 
any  such  matter,  in  a  special  verdict,  must  be 
entirely  rejected  as  irregular  and  impertinent. 
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Upon  these  principles,  I  do  not  perceive  how 
this  court  can  notice  the  objection  that  Will- 
iam Smith  was  an  incompetent  witness.  The 
jury  had  no  right  to  find  that  any  such  objection 
was  made;  indeed,  it  was  improper  for  them  to 
find  who  was  sworn.  Their  province  is  to  find 
the  facts,  not  the  evidence  of  the  facts,  and 
much  less  by  what'witnesses  that  evidence  was 
given.  The  names  of  the  witnesses  ought  not 
to  be  in  the  verdict,  and  the  settled  and  ap- 
proved forms  contain  only  the  points  or  results 
of  the  testimony  on  the  minds  of  the  jury.  The 
plaintiff  had  a  simple  and  easy  remedy  to  test 
the  question  of  the  competency  of  the  witness, 
by  excepting  to  the  opinion  of  the  judge,  which 
he  might  have  done,  and  yet  demurred  to  the 
evidence,  or  had  a  special  verdict.  He  has  not 
done  so,  *and,  for  anything  that  ap-  [*7O1 
pears  on  this  record,  which  we  can  legally 
notice,  he  has  waived  all  objection  to  the  com- 
petency of  Smith. 

To  obviate  this  objection,  however,  it  has 
been  contended,  that  as  it  appears  from  the 
whole  verdict  that  Smith  was  sworn  as  a  wit- 
ness, and  testified,  when  it  is  supposed  he  ought 
not  to  have  been  admitted,  it  goes  to  the  founda- 
tion of  the  defense,  and  should  be  considered 
by  this  court,  whether  the  objection  was  made 
by  counsel  or  not ;  and  we  have  been  referred 
to  two  cases  in  14  &  16  Johns.  Those  cases, 
however,  are  very  different.  In  one  of  them 
the  jury  found  a  state  of  facts  which  was  wholly 
inapplicable  to  the  plaintiff's  declaration,  and 
did  not,  in  the  least,  support  the  form  of  action 
he  had  adopted.  In  the  other,  evidence  had 
been  taken  on  a  point  not  in  issue  between  the 
parties,  and  the  court  rejected  it.  These  de- 
cisions went  to  the  merits  of  the  causes,  respect- 
ively, and  no  one,  I  think,  can  dissent  from  the 
position  of  Chancellor  Kent,  in  the  case  in  16 
Johns., that  "if  the  foundation  of  the  action  has 
manifestly  failed,  we  cannot,  without  shock- 
ing the  common  sense  of  justice,  allow  a  re- 
covery to  stand." 

And  it  is  worthy  of  our  serious  considera- 
tion, how  far  we  can  constitutionally  disregard 
a  manifest  and  palpable  defect  on  the  face  of 
a  record  which  is  presented  to  us,  whether  that 
defect  has  been  pointed  out  in  the  court  below, 
or  insisted  upon  in  this  court  or  not.  As  was 
remarked  by  the  judge  who  gave  the  opinion 
of  this  court  in  the  case  in  14  Johns.,  "  the  ob- 
ject of  counsel  is  to  aid  the  court  in  its  iuvesti'- 
gations;  and  it  would  be  strange  if  the  court 
was  bound  to  shut  their  eyes  upon  every  point 
not  suggested  by  them."  It  would  make  the 
rights  of  parties  depend  more  upon  the  vigi- 
lance and  ability  of  counsel,  than  on  the  law 
of  the  land.  Judges  must  decide  according  to 
the  law,  and  if  it  is  not  presented  to  them  by 
counsel,  or  their  attention  is  not  called  to  the 
true  points  of  a  case,  still,  if  they  can  them- 
selves discover  those  points,  or  ascertain  the 
law,  they  are  bound  by  their  paths  to  pronounce 
it.  The  rule  adopted  by  this  court,  of  not  no- 
ticing *points  which  were  not  stated  to  [*7O2 
the  court  below,  is  new  and  peculiar  to  this 
court,  and  is  wholly  unknown  in  the  House  of 
Lords  in  England.  (Vide  1  Archb.  Pr.,  235.) 
This  author  states  that  "  if  the  common  errors 
only  are  assigned,  the  plaintiff's  counsel  are  at 
liberty  to  support  them  by  objections  to  the 
record,  for  any  error  whatever  appearing  on 

COWEN  8. 


Ifctttf 


POWELL  v.  WATERS. 


702 


the  face  of  it."  And  the  minuteness  with  which 
this  author  states  all  the  proceedings  in  error, 
forbids  the  idea  that  there  can  be  any  limita- 
tion or  exception  to  the  rule,  or  he  would  have 
noticed  it.  The  rule  must  have  crept  into  this 
court  from  the  practice  of  the  Supreme  Court, 
in  refusing  to  hear  any  objection  on  the  argu- 
ment of  a  bill  of  exceptions  or  case,  that  was 
not  made  to  the  judge  at  Nisi  Prim.  The  rea- 
son is  obvious;  the  objection  might  have  been 
removed  by  further  evidence  ;  and  so  far  the 
rule  of  this  court  is  analogous,  and  upon  the 
same  ground.  But  the  reason  does  not  apply, 
when  a  defect  appears  on  a  record  of  judgment 
in  the  Supreme  Court,  which  could  not  have 
been  amended  by  that  court.  And  when  such 
a  defect  is  pointed  out,  1  know  of  no  rule  of 
convenience  that  will  justify  me  in  disregard- 
ing it.  These  remarks  grow  out  of  the  point 
presented,  and  are  made  in  consequence  of  the 
many  discussions  at  the  bar,  during  the  last 
term  of  this  court,  on  the  subject  of  this  rule. 

In  the  present  case  the  objection  to  Smith's 
competency  does  not  go  to  the  merits  of  the 
suit.  It  does  not  reach  the  foundations  of  the 
action,  but  it  is  merely  to  the  form  and  mode 
of  the  evidence,  and  was  one  that  might  be 
waived  by  the  plaintiffs  on  the  trial.  It  comes, 
therefore,  strictly  within  the  rule  of  the  Su- 
preme Court  and  of  this  court ;  that  if  it  does  not 
appear  to  have  been  made,  it  must  be  deemed 
to  have  been  waived.  But  still  further,  we  have 
no  right  to  know  that  Smith  was  offered  as  a 
witness,  or  was  sworn  ;  the  jury  had  no  right 
to  find  any  such  fact.  It  had  nothing  to  do 
with  the  merits  of  the  cause.  They  wholly  ex- 
ceeded their  province  in  stating  anything  more 
than  the  facts  that  were  proved  before  them, 
and  everything  besides  contained  in  the  verdict 
must  be  rejected  as  impertinent  and  surplusage. 
7O3*J  If  this  be  correct,  then  there  *is  no 
ground, even  in  this  court,  upon  which  to  found 
the  objection  to  Smith,  for  we  do  not  legally 
know  that  he  was  a  witness.  I  am  the  more 
disposed  to  be  tenacious  of  this  ground  because 
the  rights  of  the  parties  will  often  be  seriously 
compromised  by  our  suffering  the  different 
forms  of  bringing  up  questions  for  decision  to 
be  intermingled.  One  single  observation  will 
illustrate  the  position  in  this  very  case.  If  the 
objection  to  the  witness  had  been  contained  in 
a  bill  of  exceptions,  and  the  Supreme  Court  or 
this  court  had  sustained  it,  the  consequence 
would  have  been  a  new  trial,  in  which  the  ob- 
jection might  be  obviated,  or  further  proof  ad- 
duced. But  upon  a  verdict,  the  judgment  must 
be  absolute,  and  the  party  would  be  deprived 
of  all  opportunity  of  removing  the  ground  of 
the  objection. 

I  do  not  think  it  necessary,  therefore,  to  enter 
into  a  discussion  of  the  question,  whether  Smith 
was  an  incompetent  witness  by  reason  of  his 
interest  in  the  event  of  the  cause,  or  by  reason 
of  his  name  being  upon  the  paper  which  he  ne- 
gotiated. Still,  as  I  may  be  required  to  pass 
upon  that  question,  I  state  that  it  appears  to 
me,  if  Smith  had  any  interest,  it  was  in  favor 
of  the  plaintiffs.  It  is  said,  that  as  he  received 
one  half  of  the  money,  he  would  be  responsi- 
ble to  Waters  in  the  event  of  a  recovery  against 
him.  But  how  so  ?  Smith  was  a  subsequent 
indorser  to  Waters,  and  Waters  was  liable  to 
him  as  indorsee.  In  no  possible  event  can  an  in- 
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dorser  prosecute  his  own  indorsee.  And  most 
clearly,  it  was  not  money  received  by  Smith  to 
the  use  of  Waters.  If  to  any  one,  it  was  to  the 
use  of  Wood,  the  maker;  and  neither  in  an  ac- 
tion for  the  money,  nor  in  one  on  the  note, could 
the  verdict  in  this  suit  be  given  in  evidence. 
Smith,  then,  had  no  interest  for  the  defendant. 
But  if  the  note  were  void  for  usury,  it  is  my 
clear  opinion,  for  reasons  which  are  given  in 
another  case,  that  the  plaintiffs  might  prosecute 
Smith  for  the  money  they  had  paid  him.  This 
interest,  therefore,  was  to  assist  their  recovery. 
On  the  subject  of  Smith's  competency  to  im- 
peach a  note  to  which  he  had  given  the  sanc- 
tion of  his  name,  I  can  only  *express  a  [*7O4 
regret  that  the  case  does  not  allow  a  direct  de- 
cision, which  shall  finally  terminate  all  contro- 
versy. It  is  certainly  to  be  lamented,  that  a 
rule  of  evidence,  of  such  vast  importance  in  all 
commercial  transactions,  should  have  been  so 
fluctuating.  The  Supreme  Court  had  a  right 
to  establish  such  a  rule  as  they  deemed  con- 
formable to  the  principles  of  the  laws  of  evi- 
dence. But  having  established  it,  and  it  hav- 
ing been  received  and  recognized  as  the  law  of 
the  land  for  more  than  twenty  years,  I  feel 
bound,  standing  in  my  place  here,  to  say  that 
court  had  no  authority  to  rescind  it.  In  various 
decisions  which  have  been  made  on  the  con- 
structions of  the  Statute  of  Frauds,  the  ablest 
judges  in  England,  and  in  this  country,  have 
lamented  that  certain  rules  had  obtained,  but 
have  uniformly  declared,  that  being  fortified 
by  a  long  series  of  cases,  it  was  not  in  their 
power  to  alter  the  law.  I  mean  not  to  deny  the 
right  and  authority  of  a  court  to  explain,  mod- 
ify and  alter  any  rules  of  construction,  or  of  ev- 
idence, that  it  may  have  adopted,  before  such 
rules  become  permanently  ingrafted  into  the 
system  of  laws  ;  but  where  it  is  admitted 
that  a  principle  has  been  long  settled  and  acted 
upon,  has  been  sanctioned  by  repeated  adju- 
dications, has  governed  men  in  the  transaction 
of  their  business,  and  has  become  as  much  a 
part  of  the  law  as  if  it  had  been  enacted  by  the 
Legislature,  it  is  impossible  to  concede  the  right 
of  a  court  to  abrogate  it,  without  breaking  down 
the  barriers  and  landmarks  that  separate  the 
judicial  from  the  legislative  branches  of  the 
government.  I  cannot,  therefore,  sanction  the 
late  opinions  of  the  Supreme  Court,  which  go 
to  invalidate  the  rule  firmly  established  in  the 
year  1802,  in  the  case  of  Winton  v.  Saidler. 
That  rule,  as  explained  by  the  judges,  I  under- 
stand to  be,  that  a  party  who  has  given  his 
sanction  to  negotiable  paper,  by  putting  his 
name  upon  it.  and  has  negotiated  it  as  a  fair 
and  valid  security,  shall  not  be  permitted,  by 
his  testimony,  to  invalidate  such  paper,  by 
proving  it  to  have  been  void  for  any  cause 
whatever,  within  his  own  knowledge,  at  the 
time  when  he  so  passed  it,  unless,  at  the  time 
of  passing  it,  the  facts  which  rendered  it  void 
were  communicated  or  known  to  the-persou  re- 
ceiving *it.  At  this  day  it  is  useless  to  [*7O5 
discuss  the  propriety  of  this  rule  ;  but  I  can- 
not forbear  remarking,  that,  to  my  mind,  it  is 
a  most  just  and  equitable  rule,  and  founded 
upon  the  fundamental  principle  of  all  law,  that 
no  man  shall  directly  or  indirectly  derive  any 
benefit  from  his  own  wrong.  This  rule,  how- 
ever, does  not  reach  the  present  case.  When 
Henry  Parish  received  the  note  from  Smith,  he 
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knew  it  was  void  for  usury,  for  he  was  himself 
a  party  to  that  usury;  and  the  note  was  not  ne- 
gotiated as  a  fair  and  valid  security,  but  was 
known  to  the  person  receiving  it  to  be  void. 

The  next  point  presented  is,  that  this  note 
was  not  void  in  the  hands  of  Powells,  the  pres- 
ent plaintiffs,  because  they  were  bona  fide  hold- 
ers. The  special  verdict  certainly  finds  express- 
ly, that  the  note  was  indorsed  by  J.  &  T.  Pow- 
ell &  Co.  to  Jacob  and  Thomas  Powell,  and  it 
furnishes  no  evidence  whatever  of  their  knowl- 
edge of  the  usury.  For  it  cannot  seriously  be 
contended  that  the  knowledge  of  Parish,  their 
partner  in  the  firm  of  J.  &  T.  Powell  &  Co., 
is  any  evidence  of  the  knowledge  of  the  other 
members  of  the  firm  individually.  But  still,  if 
the  note  was  void  for  a  previous  usury,  it  is  of 
no  avail  in  the  hands  of  an  innocent  holder. 
It  is  alleged  that  this  note  was  void  in  its  incep- 
tion, and  it  seems  to  be  admitted  by  the  counsel 
for  the  plaintiffs,  that  if  Parish  knew  the  note 
was  made  to  be  discounted  at  a  usurious  rate 
of  interest,  and  was  so  discounted  by  him. 
it  would  be  void;  but  he  contends  that  the  note 
was  made  before  it  came  to  the  hands  of  Smith, 
for  another  purpose,  viz. :  in  renewal  of  a  for- 
mer note  ;  but  I  think  differently.  The  note 
had  no  legal  existence,  until  it  had  came  into 
the  hands  of  some  person  who  had  advanced 
money  upon  it,  and  had  a  right  of  action.  Sure- 
ly Waters,  the  accommodation  indorser,  had 
no  right  of  action  against  Wood,  the  maker, 
until  he  had  been  compelled  to  pay  it ;  Smith, 
the  next  indorser,  was  in  the  same  situation, 
and  up  to  the  moment  of  its  being  transferred 
to  Parish,  no  one  could  have  maintained  an  ac- 
tion upon  it.  If  Parish  had  paid  the  full 
amount  of  the  note  when  he  received  it,  by 
7O6*]  that  act  he  would  become  *its  legal 
owner,  and  from  that  moment  the  note  came 
into  legal  existence.  Until  then,  it  was  inchoate 
and  imperfect.  It  was  in  the  hands  of  the  agent 
of  Wood,  the  maker,  as  an  escrow,  to  be  de- 
livered on  the  performance  of  a  condition,  that 
is,  the  receipt  of  its  value  ;  and  in  this  there  is 
nothing  new  or  peculiar.  It  is  a  familiar  prin- 
ciple of  law,  applied  daily  to  deeds  and  other 
instruments,  that  they  take  effect  from  deliv- 
ery. It  was  the  delivery,  then,  of  this  note  to 
Parish  that  made  it.  That  was  its  inception, 
and  the  usury  having  taken  place  at  the  same 
time,  it  was  void  in  its  commencement.  I  mean 
fully  to  adopt  the  opinion  of  the  Supreme 
Court,  in  Munn  v.  The  Commission  Company, 
as  a  perfectly  correct  exposition  of  the  statute, 
and  indispensably  necessary  to  carry  into  effect 
its  provisions  ;  and  that  the  true  test  to  deter- 
mine whether  a  subsequent  advance  of  money 
upon  a  note  is  a  purchase  or  not,  is  to  inquire 
whether  the  note  was  perfect  and  available  in 
the  hands  of  the  party  selling  it  ?  If  it  was, 
and  he  had  a  right  of  action  upon  it,  then  a 
subsequent  discount,  at  a  greater  rate  than  the 
legal  interest,  would  be  a  purchase  and  not  us- 
ury ;  but  if  he  had  no  such  right  of  action, 
then  such  discount  would  be  usurious.  I  am 
of  opinion,  then,  that  this  note  was  void  for 
usury  at  the  moment  of  its  inception  ;  that  it 
remains  void  in  the  hands  of  a  bona  fide  holder; 
that  the  objection  to  Smith's  competency  does 
not  arise  on  this  record  ;  that  if  it  did,  he  was 
not  interested  in  the  event  of  the  suit  for  the 
defendant;  and  that  the  rule  excluding  a  party 
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to  a  note  from  impeaching  it  does  not  apply,  as 
there  was  no  fraud  in  suppressing  the  fact  of 
usury  ;  but  the  person  receiving  it  had  full  no- 
tice and  information.  I  am  of  opinion,  there- 
fore, that  the  judgment  of  the  Supreme  Court 
should  be  affirmed. 

CRARY,  Senator.  I  concur  that  there  is 
usury  in  the  case,  if  the  testimony  of  Smith  is 
to  be  received.  Whether  his  competency  can 
be  drawn  in  question  in  this  form  of  a  special 
verdict,  I  have  felt  some  difficulty  ;  but  am 
free  to  say,  that  were  that  question  regularly 
before  us,  I  should  be  against  his  competency. 
It  is  more  material  *that  the  law  should  [*7O7 
be  settled,  than  how  it  is  settled.  The  whole 
current  of  decisions  for  a  long  series  of  years, 
in  the  Supreme  Court,  has  followed  the  rule  of 
Winton  v.  Saidler,  which  I  understand  to  ex- 
clude the  witness.  I  confess  I  had  inclined  that 
we  should  be  justified  in  taking  up  the  ques- 
tion on  the  special  verdict,  but  I  yield  to  the 
arguments  of  my  brethren,  and  if  no  other 
shape  is  to  be  given  to  the  question  on  the  rec- 
ord, shall  vote  affirmance. 

STEBBINB,  Senator.  The  court  having  given 
no  chance  to  the  plaintiffs  in  error  to  amend 
and  put  the  question  of  Smith's  competency  in 
the  form  of  a  bill  of  exceptions,  or,  at  least, 
apply  to  the  court  below  for  that  purpose,  I 
had  supposed  they  would  take  up  and  decide 
the  question  of  competency  upon  the  verdict. 
Even  if  that  question  were  up,  I  should  be  for 
affirmance. 

JONES,  Chancellor,  and  SPENCER,  Senator, 
suggested  that  a  decision  should,  under  the  cir- 
cumstances, be  suspended,  with  a  view  to  see 
whether  some  mode  might  not  be  thought  of 
to  bring  what  was  evidently  looked  to  as  the 
main  question  between  the'parties  before  the 
court.  They  said  the  competency  of  witnesses 
situated  like  Smith  has  been  much  agitated  ; 
the  decisions  on  the  question  are  conflicting  ; 
and  its  final  settlement  in  this  court  of  dernter 
resort  is  of  great  consequence  to  the  commu- 
nity. They  ask  whether  the  record  might  not 
be  withdrawn,  and  the  matter  yet  be.  brought 
up  by  way  of  exception. 

The  decision  of  the  cause  was  suspended 
accordingly,  with  a  view  to  hear  the  counsel 
for  the  defendant  in  error  upon  that  sugges- 
tion. 

Mr.  Talcott,  Atty-Gen.,  for  the  defendant  in 
error,  thought  the  court  could  not  permit  a 
withdrawing  of  the  record  without  the  consent 
of  the  defendant  in  error.  He  said,  at  this 
stage  of  the  cause,  there  were  but  two  modes 
in  which  the  court  could  call  for  additional 
matter  from  the  records  of  the  court  below  ; 
either  to  allow  the  *plaintiffs  to  with-  [*7O8 
draw  their  assignment  of  errors,  allege  dimin- 
ution, and  bring  up  the  matter  by  certiorari  ; 
or  this  court  might  award  a  certiorari  without 
the  withdrawing  of  the  assignment,  for  their 
own  information.  Either  assigning  or  joining 
in  error,  generally  precluded  the  party  from 
questioning  the  truth  of  the  record  before  the 
court.  Moore  v.  Bacon,  3  Cai.,  83;  Day  v.  Wil- 
ber,  2  Id.,  258;  Cheethamv.  Tittotson,  4  Johns., 
499,  508,  509  ;  Meredith  v.  Davis,  1  Salk.,  270. 
But  before  the  court  will  sanction  a  certiorari, 
they  will  see  that  there  is  something  material 
existing  below,  which  it  will  bring  up. 
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JONES,  Cliancellor.  It  is  evident  from  the 
opinion  of  the  Supreme  Court  that  the  cause 
turned  thereon  the  single  point  of  competency. 
The  sole  object  of  the  writ  of  error  is  defeated, 
if  things  remain  in  their  present  shape.  But 
we  ought  not  to  hear  and  decide  the  question 
of  amendment  ex  parte.  Counsel  should  be 
heard  on  both  sides  and,  for  that  purpose,  per- 
haps a  motion  be  regularly  made.  I  am  free 
to  say,  however,  that  I  would  not  inquire 
whether  there  be,  just  now,  anything  in  the 
Supreme  Court  which  can  be  brought  up.  The 
practice  of  that  court  is  well  known.  They 
will  even  allow  an  original  to  be  filed  nuncpro 
iunc,  to  be  brought  up  after  the  want  of  it  has 
been  assigned  for  error.  In  Manhattan  Go.  v. 
Osgood,  1  Cow.,  65,  this  court  allowed  the  as- 
signment of  errors  to  be  withdrawn,  in  order 
to  a  motion  below,  so  to  amend  the  continu- 
ances by  cur.  adv.  vult,  as  to  avoid  the  Statute 
of  Limitations,  which  had  nominally  attached; 
and  also,  by  entering  an  old  bill  of  exceptions 
upon  the  roll.  These  amendments  were  granted 
by  the  court  below  ;  the  amended  record  then 
came  here  on  a  writ  of  certwrari ;  and  the 
cause  was  heard,  and  the  judgment  of  the  Su- 
preme Court  reversed.  (3  Cow.,  612.) 

GOLDEN,  Senator,  concurred.  True,  he  said, 
the  question  on  the  amended  record  could  not 
be  disposed  of  at  the  present  session  ;  but  it 
may  just  as  well  be  heard  and  decided  at  the 
next  year's  session. 

7O9*]  *CRAUY,  Senator.  The  parties  were 
governed  by  their  own  form  of  bringing  up  the 
question.  It  has  come  here  by  a  special  ver- 
dict, with  their  mutual  consent.  I  dp  not  men- 
tion this  to  oppose  an  amendment,  if  there  be 
no  other  way  of  reaching  the  question  :  but  to 
submit  whether  it  would  not  be  proper  to  dis- 
pose of  it  upon  the  record  before  us.  It  has 
been  fully  argued.  This  difficulty  was  men- 
tioned and  discussed  in  the  outset,  but  the  ar 
gument  went  on  upon  the  main  question.  We 
heard  it.  Why  should  we  not  decide  it  ? 

SPENCER,  Senator.  The  case  does  not  pre- 
sent the  question.  This  was  the  opinion  of 
some  members,  and  they  have  not  examined  it. 
Others  have  looked  into  it  imperfectly.  Tak- 
ing time  will  not  obviate  the  difficulty,  for 
•eight  members  go  out  of  office  in  a  few  days. 
There  is  no  time  to  examine  the  question  and 
decide  it,  even  if  we  felt  authorized  to  do  so. 
The  decision  cannot  be  postponed  for  any 
reason,  if  they  are  to  join  in  it. 

VIELE,  Senator.  True;  but  if  we  do  not  put 
the  case  in  a  train  for  amendment,  there  can 
be  but  little  doubt  how  it  will  go.  We  shall 
not  reach  the  only  question  intended  to  be 
raised.  If  it  be  postponed,  it  can  be  reargued 
and  decided  by  the  new  court,  whether  an 
amendment  is  effected  or  not. 

The  court  suspended  their  opinion  till  further 
order. 

Cited  in— 6  Wend.,  280:  7  Wend.,  258,  596,  617;  8 
Wend.,  487;  4  Hill,  483:  10  Paige,  339;  Hoflf tn.,  283, 550; 
2  Sandf.  Ch.,  153:  3  Sandf.  Ch.,  89,  334;  3  N.  Y.,  388; 
«  N.  Y..  281 ;  10  N.  Y.,  200;  22  X.  Y.,  317  ;  31  N.  Y..  633; 
65  N.  Y.,  527 ;  10  Hun,  74;  11  Hun,  122 ;  14  Hun,  416;  4 
Barb.,  499;  13  Barb.,  47;  15  Barb.,  178;  16  Barb.,  554; 
29  Barb.,  578  ;  35  Barb.,  100;  36  Barb.,  588;  63  Barb.. 
246;  17  How.  Pr.,568:  2  Sandf.,  88;  4Duer,  416;  5  Duer, 
475;  4  Boa.,  337  :  6  Bos.,  74 ;  3  Leg.  Obs.,  313  ;  24  Am. 
Dec.,  58 ;  40  Am.  Dec.,  253 ;  7  Am.  Rep.,  157  (31  Iowa. 
444);  10  Am.  Rep.,  223  (35  N.  J.,  39);  62  Pa.  St.,  486;  5 
Allen,  135 ;  32  N.  J.  L.,  14 ;  25  Minn.,  258. 
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THE    UTICA.    INSURANCE    COMPANY, 
Plaintiffs  in  Error, 

V.  : 

HENRY  SCOTT,  JR.,   Defendant  in  Error. 

Action  by  Ins.  Go.  against  Indorser  of  Promis- 
sory Note— Pleading— Judgment  for  Plaintiffs 
on  Demurrer — Tlie  Utica  Ins.  Co.  may  Lend 
Surplus  Funds  on  Bond,  Note  or  Mortgage — 
Statute. 

In  an  action  by  the  Utica  Ins.  Co.  (incorporated  by 
stat.,  sess.  39,  ch.  52)  against  the  indorser  of  a  prom- 
issory note,  he  pleaded  that  the  plaintiffs,  contrary 
to  the  Statutes,  sess.  2d,  ch.  71,  sec.  2,  subscribed  to 
and  became  members  of  an  association,  institution 
or  company,  and  became  proprietors  of  a  bank  or 
fund,  for  the  purpose  of  issuing  notes,  receiving  de- 
posits, making  discounts,  and  transacting  all  other 
business  which  incorporated  banks  may  and  do 
transact,  by  virtue  of  their  respective  *Actd  L*71O 
of  Incorporation ;  that  for  this  purpose  they  estab- 
lished an  office  or  banking  house,  and  issued  notes, 
received  deposits  and  made  discounts,  as  incorpo- 
rated banks  may,  &c.,  and  averred  that  the  note  in 
question  was  made  for  the  purpose  of  being,  and 
was  discounted  at  their  office,  they  knowing  for 
what  purpose  it  was  made.  The  plaintiffs  replied 
the  Act  constituting  them  a  Corporation,  which 
authorized  them  to  loan  their  surplus  funds;  and  al- 
leged that  they  lent  a  part  of  their  surplus  funds  on 
the  security  of  the  note  showing  the  particulars ; 
without  this,  that  the  plaintiffs  had  subscribed  and 
become  members  of  an  association,  &c.  (as  in  the 
plea),  for  the  purpose  in  the  plea  set  forth;  conclud- 
ing with  a  verification.  Special  demurrer,  assigning 
for  cause,  that  the  plaintiffs  had  not,  in  their  Tripli- 
cation, confessed  and  avoided,  traversed  or  denied, 
that  they  illegally  and  corruptly  established  an  of- 
fice or  banking  house,  and  issued  notes,  received 
deposits  »nd  made  disuountsK-as  stated  in  the  plea. 
Held,  that  the  plaintiffs  wer%entitled  to  judgment 
upon  the  demurrer. 

On  demurrer,  judgment  should  be  against  the 
party  who  commits  the  first  fault  in  substance.  Per 
Spencer  and  Golden,  Senators. 

Want  of  certainty  in  a  pleading,  may  be  cured  by 
answering  over.  Per  Spencer,  Senator. 

A  plea  is  good,  if  it  can  be  made  so  by  facts  con- 
sistent with  its  averments.  Per  Spencer.  Senator. 

Joining  an  association,  &c.,  for  the  purpose  of  ex- 
ercising banking  powers,  is  the  off  ens  i  aim  ;d  at  by 
the  Restraining  Law,  sess.  36,  ch.  71,  sec.  2;  2  R.  L., 
234.  Per  Spencer.  Senator. 

Issue  may  be  taken  on  new  and  material  matter  in 
the  inducement  to  a  traverse,  or  it  may  be  demurred 
to.  P«r  Spencer,  Senator. 

The  inducement  to  a  traverse,  must  be  su  fficient  in 
substance,  to  defeat  the  allegation  of  the  opposite 
party.  Per  Spencer,  Senator. 

The  Utica  Ins.  Co.  may  lend  their  surplus  funds  on 
bond,  note,  or  mortgage.  Per  Spenoer,  Senator. 

The  form  of  a  juJ<.n>ntof  ouster  on  qii't  wir- 
rantn  against  a  corporation.  Per  Golden,  Senator. 

It  determines  the  right  forever  as  to  all  persons, 
and  may  ba  given  in  evidence  without  being  plead- 
ed, bv  parties  ami  all  others,  on. an  is3U3  involving 
the  rights  upon  which  it  has  passed.  Authorities  to 
this  point.  Per  Golden,  Senztor. 

A  special  demurrer  includes  a  general  demurrer. 
Per  Golden,  Seruitor. 

Citations— Sess.  38,  ch.  71,  sec.  2;  2  R.  L.,  234;  I  Chit., 
5<16;  15  Johns..  3S4;  2  Cowr.,  700,  711 ;  2  Kyd,  407;  Hast. 
Ent.,  540 ;  Co.  Ent.,  527,  559 ;  Cowp.,  497 ;  Str.,  628. 

ON  ERROR  from  the  Supreme  Court.  The 
plaintiffs  in  error  brought  an  action  in  the 
Supreme  Court  against  the  defendant  in  error, 
as  the  indorser  of  a  promissory  note  for  $800, 
dated  June  26,  1818,  made  by  James  M'N"amee, 
payable  to  F.  Stranahan,  or  order,  sixty  days 
after  date,  at  the  office  of  the  Utica  Ins.  Co., 
and  indorsed  by  Stranahan  to  the  defendant, 
who  indorsed  the  same  to  the  plaintiffs. 

The  defendant  pleaded  that  the  plaintiffs 
ought  not  to  have,  or  maintain  theiraction,  &c., 
because.  *Sep.  1,  1616,  the  plaintiffs,  [*7  1  I 
unauthorized  by  law,  and  contrary  to  the  form 
4  52» 
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of  the  Act  in  such  case  made  and  provided^did 
subscribe  to  and  become  members  of  an  asso- 
ciation, institution  or  company,  and  did  become 
the  proprietors  of  a  bank,  or  fund,  for  the  pur- 
pose of  issuing  notes,  receiving  deposits,  mak- 
ing, discounting,  and  transacting  all  other  busi- 
ness •which  incorporated  banks  may  and  do 
transact,  by  virtue  of  their  respective  Acts  of 
Incorporation:  and  that,  in  pursuance  of  such 
unauthorized,  illegal  and  corrupt  purposes  and 
intent,  the  plaintiffs  afterwards,  &c.,  at  Utica, 
&c.,  "established  an  office,  or  banking  house, 
and  issued  notes,  received  deposits,  and  made 
discounts,  as  incorporated  banks  may  and  do, 
by  virtue  of  their  respective  Acts  of  Incorpo- 
ration ;"  and  that  June  26,  1818  (the  plaintiffs 
so  continuing  thus  illegally  and  corruptly  to 
issue  notes,  receive  deposits  and  make  dis- 
counts as  aforesaid),  the  said  James  M'Namee 
made  the  said  promissory  note,  and  procured 
the  said  F.  Stranahan  and  the  defendant  to  in- 
dorse the  same,  as  sureties,  for  his  the  said 
drawer's  benefit,  with  the  intent  and  for  the 
purpose  of  having  the  said  note,  so  made  and 
indorsed  as  aforesaid,  discounted  by  the  plaint- 
iffs for  his  use  and  benefit,  at  their  office,  or 
banking  house,  so  illegally  established  at  Utica, 
&c.  That  on  the  said  June  26,  1818,  the  said 
James  M'Namee  gave  and  delivered  the  said 
note,  so  made  and  indorsed,  to  the  plaintiffs, 
to  be  discounted  by  them,  for  the  use  and  ben- 
efit, and  on  the  account  of  the  said  James 
M'Namee;  and  that  the  said  plaintiffs.knowing 
that  the  said  note  was  so  made  and  indorsed, 
with  the  intent  and  for  the  purpose  of  being 
discounted  by  them  at  their  office,  or  banking 
house,  so  illegally  established  as  aforesaid,  at 
Utica,  &c.,  did  then  and  .there  accept  the  said 
note  of  the  said  James  M'Namee,  and  discount- 
ed the  same  for  the  use  and  benefit  of  the  said 
James  M'Namee,  and  on  his  account.  By  means 
whereof,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  the  said  note  and  the 
said  indorsement  so  made  thereon  by  the  de- 
fendant, were  and  are  void  and  of  no  effect  in 
the  law,  &c.,  with  a  verification,  &c. 
7  1  2*]  *To  this  plea  the  plaintiffs  replied, 
that  by  an  Act  of  the  Legislature  of  the  people 
of  the  State  of  N.  Y.,  passed  Mar.  29,  1816, 
they,  the  said  Utica  Ins.  Co.,  were  constituted 
and  declared  to  be,  from  the  passing  of  the 
said  Act  until  the  first  Tuesday  of  July,  1836, 
a  body  politic  and  corporate,  in  fact  and  in 
name,  and  by  the  name  of  the  Utica  Ins.  Co. ; 
and  further,  that  by  force  and  virtue  of  the 
said  Act  and  the  provisions  thereof,  they  were, 
and  still  continued  to  be,  a  body  politic  and 
corporate,  in  fact  and  in  name,  for  certain 
purposes  in  the  said  Act  mentioned ;  that  by 
the  provisions  of  the  said  Act.  a  certain  stock 
or  fund  was  created,  which  was  divided  into 
2,000 shares  at  $250  each;  that  by  the  provis- 
ions of  the  said  Act,  the  directors  for  the  time 
being  were  empowered,  among  other  things,  to 
invest,  by  loan,  the  funds  of  the  Corporation 
which  the  business  of  insurance  might  not  act- 
ively employ;  and  that  the  said  Utica  Ins.  Co., 
having  funds  on  hand  which  the  business  of 
insurance  did  not  actively  employ,  June  26, 
1818,  at  the  place  therein  set  forth,  did  loan  to 
the  said  James  M'Namee  a  certain  sum  of 
money,  out  of  the  funds  above  named,  and  did 
then  and  there  receive  and  accept  from  the  said 
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James,  the  promissory  note  above  mentioned, 
indorsed  by  the  said  defendant  as  security  for 
the  said  money  so  loaned,  as  by  the  provisions 
of  the  aforesaid  Act  of  Incorporation  they  had 
a  right  to  do;  without  this,  that  before  the 
making  of  the  said  promissory  note,  the  said 
Utica  Ins.  Co.,  the  plaintiffs,  unauthorized  by 
law,  contrary  to  the  form  of  the  Act  in  such 
case  made  and  provided,  did  subscribe  to  and 
become  members  of  an  association,  institution 
or  company,  and  proprietors  of  a  bank,  or 
fund,  for  the  purpose  in  said  plea  set  forth;  and 
this  the  said  plaintiffs  are  ready  to  verify, 
wherefore  they  pray  judgment  and  their  dam- 
ages, &c., 

The  defendant  demurred  to  the  replication,, 
and  assigned  for  causes  of  demurrer,  that  the 
plaintiffs,  in  their  replication,  had  not  con- 
fessed and  avoided,  traversed  or  denied,  that 
the  plaintiffs  did  illegally  and  corruptly  estab- 
lish an  office  or  banking  house,  and  issue- 
notes,  receive  deposits  and  make  discounts,  a* 
stated  in  the  plea. 

*The  demurrer  was  argued  in  the  [*713- 
court  below,  and  in  May  Term,  1821,  judg- 
ment was  rendered  for  the  defendant. 

This  case,  with  the  arguments  of  counsel 
and  opinion  of  the  Supreme  Court,  will  be 
found  reported  in  19  Johns.,  1-7,  by  the  title 
of  Utica  Ins.  Co.  v.  Scott. 

The  reasons  for  the  judgment  below  were 
now  assigned  by  the  Supreme  Court,  substan- 
tially as  in  that  report  of  the  case. 

The  points  relied  on  for  reversal  were, 

1.  That  the  replication  is  sufficient,  and  trav- 
erses all  the  material  parts  of  the  defendant's- 
plea. 

2.  The  defendant's  plea  itself  is  bad,  inas- 
much as  the  Utica  Ins.  Co.  is  an  incorporated 
Company,  authorized  by  law  to  loan  money  on- 
the  note  in  question;  and  is  not  within  the  pro- 
visions or  purview  of  the  Act  "to  Restrain 
Unincorporated  Banking  Associations,"  passed 
Apr.  11,  1804,  and  revised  in  the  year  1813. 

The  arguments  now  urged  upon  the  above 
points  will  be  found  substantially  reported  by 
Mr.  Johnson,  in  the  book  above  referred  tor 
and  are,  therefore,  not  given  here. 

The  cause  was  argued  here  by, 

Mr.  Talcott,  Atty-Gen.,  for  the  plaintiffs  in 
error, 

Mr.  A.  Van  Vechten,  for  the  defendant  in 
error,  and 

Mr.  T.  A.  Emmet,  in  reply. 

SPENCER,  Senator.  The  defendant  demurred 
generally  to  the  plaintiff's  replication,  and  also- 
assigned  special  causes  of  demurrer.  In  such 
a  case  the  rule  is  rigid,  that  judgment  must  be 

fiven  against  the  party  whose  pleading  wa» 
rst  defective  in  substance.  To  apply  this  rule,, 
we  must  begin  with  an  examination  of  the  dec- 
laration, which  has  not  been  objected  to,  and 
is  believed  to  be  good.  The  next  pleading  is- 
the  plea  of  the  defendant,  which  has  been  ob- 
jected to  as  defective,  in  substance,  on  several 
grounds.  It  alleges  that  the  plaintiffs,  unau- 
thorized by  law,  did  subscribe  *to  and  [*71^ 
become  members  of  an  association,  and  pro- 

Srietors  of  a  fund  for  the  purpose  of  making 
iscounts,  and  did  establish  an  office,  issued 
notes  and  made  discounts;  and  at  their  office 
discounted  the  note  in  question.    This  sum- 
mary is  believed  to  be  a  perfect  skeleton  of 
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the  plea.  It  will  be  perceived  that  it  does  not 
aver  that  this  note  was  discounted  out  of  the 
fund,  of  which  the  plaintiffs  were  illegally  pro- 
prietors. Considering  it  as  admitted,  that  the 
plaintiffs  had  a  right  to  make  certain  loans.this 
omission  would  probably  have  been  fatal,  had 
it  not  been  cured  by  the  plaintiffs'  pleading 
over,  and  in  their  replication  averring  that 
they  did  loan  to  the  maker  of  a  note  a  certain 
sum  of  money,  "  out  of  the  funds  above 
named;"  that  is,  the  funds  of  the  Corporation 
not  actively  employed,  and  did  receive  the 
promissory  note  in  question  as  security  for  the 
money  so  loaned.  This  is  exactly  one  of  those 
cases  stated  by  Mr.  Chitty,  in  the  first  volume 
of  his  Treatise  on  Pleading,  547,  where  the 
want  of  sufficient  certainty  in  the  plea,  is  aided 
and  cured  by  the  replication,  (a) 

Another  objection  to  the  plea,  growing  out 
of  the  argument  of  the  plaintiffs'  counsel,  is, 
that  it  states  the  plaintiffs  to  have  become  mem- 
bers of  an  association,  &c. ;  that  the  very  terms 
"association,  institution  or  company,"  imply 
more  than  one  number,  and  that  as  the  plaint- 
iffs, the  Corporation  of  the  Utica  Ins.  Co.,  are 
but  one  person,  and  no  others,  with  whom  they 
were  associated,  are  named  in  the  plea,  there 
was  no  Company,  &c. ,  within  the  meaning  of 
the  Restraining  Act.  The  answer  given  to  this 
objection,  that  the  members  of  the  Company 
are  persons,  and  although  incorporated,  yet,  if 
they  act  beyond  the  scope  of  their  authority, 
they  still  remain  persons,  would  have  been 
complete  and  satisfactory,  if  the  plea  had 
averred  that  certain  individuals,  naming  them, 
and  others,  had  formed  a  Company,  and  ille- 
gally discounted  this  note;  for  then  it  would 
be  immaterial  what  name  or  shape  they  as- 
sumed. But  instead  of  such  an  averment,  it 
alleges  that  the  Corporation  became  members, 
&c.  The  answer  most  satisfactory  to  me  is, 
that  the  Corporation  might  become  a  member 
715*]  *with  some  other  corporation,  or  nat- 
ural persons,  of  an  illegal  association,  and  it 
was  not  necessary  for  the  plea  to  set  forth  the 
name  of  that  association,  or  of  the  other  mem- 
bers. I  construe  the  language  of  the  plea  to 
aver,  that  the  Insurance  Company  did  become 
a  member  of  an  illegal  association,  and  one  of 
the  proprietors  of  an  illegal  fund,  and  then,  by 
the  aid  of  the  replication,  that  it  says,  out  of 
which  fund  this  note  was  discounted.  If  this 
be  not  its  legal  construction,  it  is  bad  in  sub- 
stance; and  I  understand  it  to  be  an  established 
rule,  that  where  a  pleading  can  be  made  good 
by  any  state  of  facts  consistent  with  its  aver- 
ments, it  is  sufficient;  and  under  this  plea  the 
defendant  might  have  proved  an  illegal  associa- 
tion, &c.,  between  this  Company  and  another. 

The  forming  an  association  and  the  proprie- 
torship of  a  fund  for  the  purpose  of  discount- 
ing are,  undoubtedly,  the  offense  aimed  at  by 
the  Restraining  Law.  (Sess.  36,  ch.  71,  sec.  2; 
2  R.  L.,  234.)  The  criticism  of  the  plaintiff's 
counsel  that  the  offense  was  in  the  purpose  and 
not  in  the  act  is,  I  think,  unsound.  The  offense 
of  burglary  is  the  breaking  of  a  house,  with  in- 
tent to  commit  a  felony,  and  yet  an  indictment 
alleging  the  breaking  and  actual  commission 
of  a  felony,  has  always  been  held  good.  This 
allegation  in  the  plea  then,  that  the  Insurance 
Company  did  become  members  of  such  an  as- 

(a)  Hobson  v.  Middleton,  6  B.  &  C.,  295,  S.  P. 
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sociation,  and  proprietors  of  such  a  fund,  and 
did  discount  this  note,  aided  by  the  replica- 
tion that  it  was  discounted  out  of  such  fund, 
is,  I  think,  a  good  and  sufficient  bar  to  the 
plaintiffs'  recovery  in  form  ;  and  this  is  the 
substantial  part  of  the  plea.  This  allegation  the 
plaintiffs  have  met  directly  and,  in  terms.  They 
might  have  said,  in  simpler  language,  that  the 
Insurance  Company  did  not  become  a  member 
of  such  an  association,  and  proprietors  of  such 
a  fund,  and  put  themselves  upon  the  country. 
Instead  of  doing  so,  they  have  commenced 
their  replication  by  stating  their  Act  of  Incor- 
poration, and  averring  that  the  loan  was  made 
and  the  note  taken,  pursuant  to  its  authority. 
This  is  called  inducement  to  the  replication. 
It  gives  the  reason  and  the  ground  upon  which 
the  plaintiffs  deny  the  plea;  and  having  given 
*the  ground,  it  proceeds  to  deny  the  [*7 16 
substantial  part  of  the  plea,  by  saying,  "  with- 
out this,  that  the  Insurance  Company  did  be- 
come members  of  an  association  and  proprie- 
etors  of  a  fund  for  the  purpose  in  the  plea  set 
forth;"  that  is,  de vested  of  technical  terms,  it 
denies  that  the  Insurance  Company  became 
members  of  any  illegal  association,  &c.,  in  any 
other  way  than  as  a  Corporation  under  their 
charter.  In  that  way  they  did  become  mem- 
bers, «&c. ;  without  that  (without  the  Act  of  In- 
corporation, or  beyond  its  authority)  they  did 
not  become  members  of  an  association,  or  pro- 
prietors of  a  fund,  &c.  If  I  have  succeeded  in 
analyzing  this  plea  and  replication,  they  are 
both  good  in  form,  and  have  fairly  met  each 
other  point  to  point.  But  the  replication  has 
introduced  new  matter  in  its  inducement ;  it 
has  set  forth  the  fact  of  the  incorporation  of 
the  Company  and  the  powers  granted  thereby. 
This  was  correct,  (1  Chit. ,  596),  and  the  defend- 
ant might  take  issue  on  any  fact  thus  set  forth 
in  the  inducement,  or  demur  to  it.  He  has 
chosen  the  latter;  and  now  the  rule  is,  "  that 
the  matter,  stated  as  inducement  to  the  trav- 
erse, must  appear  to  be  sufficient  in  substance 
to  defeat  the  opposite  party's  allegation."  Thus 
we  have  arrived,  through  this  labyrinth,  to  the 
great  question  of  law  between  these  parties  ; 
whether  the  facts  set  forth  in  the  inducement 
to  the  plaintiffs'  replication  are  a  sufficient  an- 
swer, in  substance,  to  the  defendant's  plea. 
Those  facts  are  admitted  by  the  demurrer  pre- 
cisely as  they  are  alleged  by  the  plaintiffs;  and 
this  principle  will  be  found  very  much  to  vary 
the  question  from  that  which  has  been  argued 
before  us.  The  plea  alleges  that  this  note  was 
discounted.  On  the  contrary,  the  replication 
avers  that  "the  plaintiff  s  did  loan  to  the  maker 
a  certain  sum  of  money  out  of  the  funds  above 
named,  and  did  receive  the  promissory  note  in 
question  as  security  for  the  money  so  loaned  ; 
as,  by  the  provisions  of  their  charter,  they  al- 
lege they  had  a  right  to  do."  This  conclusion 
of  the  right  of  the  plaintiffs  is  not  admitted  by 
the  demurrer,  but  the  facts  on  which  it  is 
founded  are  admitted.  What  was  before  a  dis- 
count has  now  become  a  loan,  and  a  loan  out 
*of  the  funds  of  the  Corporation  which  [*7 1 7 
the  business  of  the  insurance  did  not  actually 
employ.  The  questions,  then  are:  1.  Had  the 
plaintiffs  a  right  to  loan  money  out  of  those 
funds?  2.  If  so,  had  they  a  right  to  take  a  secu- 
rity for  it ;  and  3.  Are  they  inhibited  from 
taking  a  note  as  such  security? 
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It  will  be  perceived,  at  once,  that  if  this  be  a 
correct  statement  of  the  questions  really  pre- 
sented by  these  pleadings,  they  do  not  involve 
the  right  of  the  Company  to"  exercise  bank- 
ing powers.  We  have  various  companies  in  this 
State  authorized  to  loan  money  which  are  not 
banks.  That  this  power  of  loaning  is,  truly, 
the  only  question  on  these  pleadings,  I  have  en- 
deavored to  show  by  a  critical  and  faithful  ex- 
amination of  them.  The  counsel  for  the  par- 
ties seem  to  have  chosen  to  present  and  dis- 
cuss other  questions;  those  for  the  Company, 
possibly  in  the  hope  of  obtaining  the  decision 
of  the  court,  that  it  does  possess  banking  pow- 
ers; andthoseof  thedefendant,  probably  deem- 
ing it  weak  ground  for  the  plaintiffs,  have  been 
willing  to  meet  them  upon  it.  But  as  we  sit  here 
to  determine  questions  presented  by  the  record, 
and  not  such  as  the  counsel  may  choose  to  urge, 
I  proceed  to  consider  those  already  stated. 

In  the  opinion  of  the  Supreme  Court,  in  the 
case  of  The  People  against  these  same  plaintiffs, 
delivered  by  Ch.  J.  Thompson,  in  15  Johns., 
884,  it  is  conceded,  in  terms,  that  under  the  9th 
section  of  the  plaintiff's  Act  of  Incorporation, 
"  that  surplus  funds  may  no  doubt  be  loaned 
at  interest.  The  2d  section  of  the  Act  prohibits 
the  loaning  for  certain  specified  purposes;  but 
the  loaning  for  any  other  purpose,  and  in  any 
other  way,  not  prohibited  by  law,  is  author- 
ized and  included  in  the  general  power  to  in- 
vest the  surplus  capital,  &c.  A  bond  or  note, 
given  to  the  Corporation  on  a  loan  of  money, 
creates  a  debt  due  to  them,  and  the  payment 
may  be  secured  by  mortgage,  by  the  express 
authority  here  conferred. "  This  is  the  language 
of  the  judges,  who  denied  that  the  plaintiffs 
had  banking  powers.  Whether  a  mortgage  was 
718*J  taken  or  not,  cannot  *affect  the  right 
of  taking  a  bond  or  note.  Indeed,  a  mortgage, 
being  but  collateral  to  the  principal  security, 
must  share  the  same  fate,  and  if  one  is  void, 
the  other  must  be  also.  Here  there  is  a  dis- 
tinct and  unqualified  assertion  of  the  right  of 
the  plaintiffs  to  loan  their  surplus  funds,  and 
to  take  a  note  as  evidence  of  the  debt/  And  it 
is  not  an  incidental  remark  out  of  the  main  ar- 
gument, but  a  part  of  that  argument,  and  a 
fair  exposition  of  the  meaning  of  the  court. 

This  opinion  is  advanced  also  in  special  ref- 
erence to  the  Restraining  Act,  which  had  just 
been  considered  by  Ch.  J.  Thompson.  The 
proviso  to  the  9th  section,  that  the  investment 
of  the  surplus  funds  should  not  be  made  in  a 
manner  contrary  to  the  laws  of  the  State,  he 
does  not  consider  as  amounting  to  a  prohibi- 
tion of  such  investments  in  any  other  way  than 
in  banking  business.  Such  provisos  must  al- 
ways be  understood  in  reference  to  the  subject- 
matter  and  not  abstractly  ;  otherwise,  they 
would  be  repugnant  to  the  powers  granted  and 
repeal  them.  For  instance,  in  the  charters  of 
the  Lombard  Companies,  although  the}'  are  ex- 
pressly authorized  to  take  more  than  seven  per 
cent,  interest  on  loans  on  the  deposit  of  goods, 
yet  the  same  provisos  are  found  that  they  shall 
not  violate  any  laws  of  this  State  and,  of 
course,  the  Statute  of  Usury  among  the  others. 
The  true  and  fair  meaning  of  such  a  proviso 
must  be,  that  the  Company  shall  not  violate 
any  laws  other  than  such  as  are  expressly  or  im- 
pliedly  repealed,  in  respect  to  such  Company, 
by  the  Act  of  Incorporation. 
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In  the  case  of  the  N.  T.  F.  Ing.  Co.  v.  Ely, 
2  Cow.,  700.  Sutherland,  J.,  places  his  objec- 
tion to  that  Company's  loaning  money,  on  the 
ground  that  a  precise  and  particular  mode  of 
investment  was  provided  by  thecharter,"thus, 
by  the  strongest  implication,  prohibiting  any 
other  mode  of  investment,  and  destroying  the 
inference  which  might  have  resulted  from  the 
absence  of  all  regulations  on  the  subject."  In 
the  charter  of  the  plaintiffs  there  is  no  such 
regulation.  In  the  same  case,  page  711,  G'A.  /. 
Savage  puts  his  opinion  upon  the  ground 
that  *the"  Company  had  discounted  the  [*7 19 
note  of  Ely;  and  he  is  very  particular  in  stat- 
ing what  he  means  by  that  term,  by  giving  the 
definition  of  Sewall,  J.,  of  banking  :  "an.au- 
thority  to  deduct  interest  at  the  commence- 
ment of  loans,  or  to  make  loans  upon  discounts, 
instead  of  the  ordinary  form  of  security  for  an 
accruing  interest;"  and  the  Chief  Justice  quotes 
the  words  of  the  Restraining  Act  to  show  that 
making  discounts  was  prohibited.  That  is  not 
the  question  in  this  case,  the  replication  aver- 
ring a  loan,  and  that  the  note  was  given  as 
surety;  and  that  averment  being  admitted  by 
the  demurrer. 

I  do  not  perceive,  in  this  view  of  the  case, 
that  the  Restraining  Act  has  anything  to  do 
with  this  loan,  and  if  it  did  apply  to  a  loan,  the 
plaintiffs  are  exonerated  from  its  operation  by 
their  charter,  which  is  so  far  a  repeal  of  the 
Act,  as  to  allow  them  to  invest  their  funds. 
The  most  usual  and  ordinary  mode  of  invest- 
ment is  by  loans.  The  length  of  credit  given 
must  depend  on  the  exigencies  of  the  Company. 
Short  loans  must  be  necessary,  to  enable  them 
to  command  their  funds  on  the  occurrence  of 
a  loss.  We  cannot  pronounce  a  loan  not  to  be 
an  investment,  within  the  meaning  of  the  char- 
ter.merely  because  it  has  a  short  credit ;  and  the 
very  reason  of  allowing  the  Company  to  invest 
their  surplus  funds, is  that  they  may  not  lie  idle 
and  that  the  Company  may  be  receiving  inter- 
est on  them.  This  object  would  be  defeated, by 
requiring  that  the  loans  should  be  for  a  long 
term,  for  such  would  not  answer  the  exigencies 
of  the  Company.  I  think,  therefore,  that  there 
can  be  no  doubt  that  a  loan  on  short  credit  is 
within  the  fair  view  and  meaning  of  the  power 
given  to  the  plaintiffs  ;  and  if  they  can  make 
such  a  loan,  I  do  not  perceive  any  reason  for 
requiring  one  kind  of  security  more  than  an- 
other. I  do  not  see  why  a  noje  may  not  be 
taken  as  well  as  a  bond.  I  am,  therefore,  of 
opinion  that  the  judgment  of  the  Supreme 
Court  be  reversed. 

JONES,  Chancellor,  also  delivered  his  opinion 
in  favor  of  a  reversal. 

*COLDEN,  Senator.  If  I  do  not  en-f*72O 
tirely  mistake  the  legal  effect  of  the  judgment 
in  the  case  of  the  people  against  the  present 
plaintiffs  in  error,  the  matters  now  to  be  de- 
cided by  this  court  are  much  more  limited  than 
they  were  supposed  to  be  by  the  counsel  who 
argued  this  cause  before  us. 

la  the  case  of  The  People  v.  Utica  Ins.  Co., 
15  Johns.,  358, to  which  I  have  referred,  an  in- 
formation in  the  nature  of  a  quo  warranto  was 
filed  by  the  Attorney -General  against  the  Co., 
calling  upon  them  to  show  by  what  warrant 
they  claimed  to  discount  notes,  and  to  carry  on 
other  banking  operations. 
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The  defendants  pleaded  to  the  information, 
that  under  their  Act  of  Incorporation  they  had 
a  right  to  discount  notes,  and  to  bank,  so  far 
as  to  invest  in  that  business  their  funds  not  em- 
ployed in  insurance. 

To  this  plea  there  was  a  demurrer,  and  upon 
that  demurrer  it  was  decided  that  the  plaintiffs 
had  no  right  to  any  of  the  privileges  they 
claimed  ;  of  course,  that  the  Company  had  no 
banking  privileges  ;  that  they  could  employ 
no  part  of  their  capital  in  discounting  notes  ; 
and  a  judgment  of  ouster  was  awarded. 

It  was  contended  before  us,  by  the  counsel 
for  the  plaintiffs  in  error,  that  the  defendant  in 
the  court  below  should  have  pleaded  there  the 
judgment  on  the  quo  warranto  as  an  estoppel  ; 
but  as  this  had  not  been  done,  neither  the  court 
below,  nor  this  court,  could  take  any  notice  of 
the  judgment  of  ouster.  No  authority  was  cited 
to  support  this  position,  and  it  is  one  to  which 
I  cannot  assent. 

I  do  not  doubt  the  power  of  any  court  to 
change  its  opinion.  It  is  a  power  which  the 
Supreme  Court  has  frequently  exercised,  as  is 
manifested  by  a  number  of  cases,  for  a  refer- 
ence to  which  I  am  indebted  to  one  of  the  gen- 
tlemen concerned  for  the  plaintiffs  in  error. 

I  acknowledge  that  a  court  may  render  its 
judgment  as  at  the  time  it  may  conceive  the 
law  to  be,  however  inconsistent  its  latter  may 
be  with  its  former  views.  But  I  deny  the  power 
of  any  court  to  destroy  the  effect  of  a  former 
judgment,  or  to  disturb,  or  even  to  question 
721*]rights,  which  are  settled  *by  the  adju- 
dication of  a  competent  tribunal,  otherwise 
than  by  reversing  the  judgment  when  it  is 
brought  before  it  by  due  process  of  law. 

The  plaintiffs  in  error  avowed,  in  answer  to 
the  information,  that  they  had  used  the  privi- 
lege of  banking,  and  of  discounting  notes,  and 
claimed  a  right  to  continue  to  do  so.  The  Su- 
preme Court  decided  that  they  had  no  such 
rights,  and  that  their  usage  was  a  usurpation. 
The  judgment  of  ouster,  if  it  be  conformable 
to  the  entry  as  I  find  it  in  Kyd  on  Corporations, 
and  in  several  of  the  old  books  of  entries  to 
which  I  have  referred  (2  Kyd,  407 ;  Rast.  Ent., 
540  ;  Co.  Ent.,  527,  559,  &c.)  is,  that  from  the 
privileges  and  franchises  which  the  defendants 
claimed,  they  should  be  ousted,  and  should  in 
no  way  use  or  intermeddle  with  them,  or  any 
of  them,  but  should  be  altogether  excluded 
from  the  same. 

The  judgment  of  ouster,  unless  it  be  reversed 
by  writ  of  error,  determines  forever,  and  as  to 
all  persons,  the  right.  When  the  Supreme 
Court  decided  that  the  plaintiffs  below  had  no 
right  to  exercise  the  privileges  they  used,  the 
judgment  became  as  much  the  law  of  the  land 
as  a  clause  in  their  charter,  supposing  it  a  pub- 
lic Act,  expressly  restraining  them,  would  have 
been. 

In  the  case  in  Siderfin  of  the  Atty-Gen.  v. 
Trinity  House,  1  Sid. ,  54,  it  is  said  that  after  de- 
murrer, a  defendant  may  amend  his  plea  to  a 
quo  warranto;  and  the  reason,  says  the  book, 
is,  that  the  trial  is  of  the  highest  nature,  and  as 
peremptory  as  a  writ  of  right.  This,  however, 
relates  to  a  writ  of  quo  warranto;  but  I  do  not 
know  that  there  is  any  difference,  in  this  re- 
spect, between  a  writ  and  an  information. 

In  the  case  of  Rex  v.  Hebden,  2  Str.,  1109. 
upon  issue  joined,  whether  bailiff  or  not,  a  f  or- 
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mer  judgment  of  ouster  against  the  defendant 
was  read  in  evidence  ;  and  upon  a  motion  for 
anew  trial,  it  was  held  that  it  was  properly  ad- 
mitted, and  was  lately  so  done,  says  the  re- 
porter, on  a  trial  at  bar  relating  to  the  Corpo- 
ration of  Oxford. 

In  the  case  of  Symmers  v.  Regem,  Cowp.,  497, 
the  defendant  claimed  an  office  under  one  who 
had  been  ousted  *from  the  right  to  con-[*722 
fer  the  office,  and  it  was  said  that  the  judg- 
ment of  ouster  was  evidence  against  the  defend- 
ant, although  he  was  not  a  party  to  the  quo 
warranto,  and  might  have  been  a  stranger  to 
the  suit. 

It  is  to  be  noted  how  much  stronger  this  case 
is  than  that  which  we  are  considering.  A 
judgment  of  ouster,  in  the  book  case,  is  con- 
sidered as  proper  evidence,  although  the  de- 
fendant who  was  to  be  affected  by  it  was  a 
stranger  to  the  suit  in  which  the  judgment  of 
ouster  was  rendered.  Here  the  plaintiffs  in  er- 
ror, who  are  to  be  affected  by  the  judgment, 
were  the  parties  who  litigated  the  questions 
which  arose  on  the  prosecution  of  the  quo  war- 
ranto. 

The  expressions  of  Ld.  Mansfield,  in  that  case, 
indicate  his  opinion  that  a  judgment  of  ouster 
pronounced  against  the  defendants,  would  bar 
them  forever,  as  to  any  right  which  was  in  is- 
sue on  the  trial  of  the  quo  warranto  then  sub 
judtee. 

In  the  case  of  Rex  v.  Hearle,  Str.,  628,  Rey- 
nolds. J.,  says,  "  whether  the  defendant  ought 
to  have  been  bound  or  not  (that  is,  by  a  judg- 
ment of  ouster  which  had  been  previously  ren- 
dered against  him  on  an  information  in  nature 
of  a  writ  of  quo  warranto),  I  am  not  to  consider, 
since,  in  fact,  he  is  barred,  and  will  be  so,  till 
that  judgment  be  reversed  by  writ  of  error," 

It  is  true,  that  where  an  office  or  franchise 
is  claimed,  as  in  the  case  of  Symmers  v.  Rfqem, 
as  derived  from  one  who  might  have  had  au- 
thority to  grant  the  office,  or  confer  the  frau- 
chise.and  there  be  a  judgment  of  ouster  against 
him  under  whom  the  office  or  franchise  is 
claimed,  the  person  claiming  under  such  a  de- 
rivative title,  may  show  that  the  judgment  of 
ouster  to  which  he  was  no  party,  was  obtained 
by  fraud  or  collusion.  But  where  there  has  been 
a  judgment  of  ouster,  the  defendant  against 
whom  that  judgment  was  rendered,  can  never 
question  it  but  by  writ  of  error. 

The  cases  I  have  cited  appear  to  me  to  fully 
establish  these  two  points:  1st.  That  a  judgment 
of  ouster  is  conclusive  as  to  the  party  against 
whom  it  was  pronounced,  until  reversed  ;  and 
2d.  That  all  the  world  are  entitled  *to  [*723 
the  benefit  of  that  judgment,  and  may  show  it 
without  pleading  it  as  an  estoppel,  or  otherwise. 
In  the  language  of  some  cases  cited  on  the  part 
of  the  plaintiffs  in  error,  it  is  matter  of  public 
law,  and  need  not  be  pleaded. 

Let  us  suppose  that  the  plaintiffs  had  replied 
broadly,  that  by  their  charter  the  Legislature 
had  made  them  a  bank,  and  that  as  bankers 
they  had  discounted  the  note  ;  would  not  a  de- 
murrer have  been  the  proper  answer  to  such  a 
replication  ?  The  defendant  could  not  have 
been  required  to  join  an  issue  of  fact  on  such 
a  replication.  A  demurrer  would  have  been  the 
proper  answer,  because  the  defendants  set  up 
matter  of  public  law  as  their  justification,  and 
whether  there  was  or  was  not  such  public  law, 
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could  only  be  properly  brought  before  the  court 
by  demurrer. 

But  the  plaintiffs  in  error  have  replied,  that 
they  loaned  money  on  the  note  in  question, and 
that,  by  their  charter,  they  had  a  right  to  do  so. 
The  judgment  of  ouster  has  determined  that 
they  haofno  such  right,  or,  in  other  words, 
that  there  was  no  law  in  existence  which  con- 
ferred on  them  this  right,  or  exempted  them 
from  the  operation  of  the  general  Restraining 
Act.  The  plaintiffs  having  appealed  to  a  law 
for  their  justification,  when  there  was  no  such 
law,  a  demurrer  was,  in  my  opinion,the  proper 
answer  to  their  replication.  The  point  of  con- 
troversy between  the  parties  consisted  of  mat- 
ter of  law  and  not  of  fact  and,  therefore,  was, 
by  the  demurrer,  properly  put  for  the  deter- 
mination of  the  court. 

How  absurd  and  inconsistent  would  it  be,  if 
after  the  Supreme  Court, in  the  suit  of  The  People 
against  the  present  plaintiffs,  had  determined 
that  by  the  law  of  the  land  they  were  not  per- 
mitted to  bank,  the  same  court,  on  the  same 
issue,  should  decide  that  their  charter  gave 
them,  and  that  they  might  use  banking  priv- 
ileges. In  my  opinion  the  demurrer  is  well 
taken,  considered  as  a  general  demurrer,  which 
it,  undoubtedly,  may  be,  although  causes  be 
assigned. 

But  the  plaintiffs  in  error  do  not,  by  their 
replication,  as  they  did  by  their  plea  to  the  quo 
724*]  warranto,  insist  on  a  *right  to  bank. 
They  have,  with  a  wily  foresight,  and  great 
ingenuity,  avoided  this  issue. 

In  answer  to  the  allegations  in  the  plea,  that 
the  plaintiffs  in  error  became  members  of  an 
association,  and  did  become  proprietors  of  a 
fund  for  issuing  notes,  receiving  deposits,  mak- 
ing discounts,  &c.,  that  they  established  an  of- 
fice, did  issue  notes  and  make  discounts,  that 
the  note  in  question  was  made  to  be  discount- 
ed at  their  office  or  bank,  and  was  actually  dis- 
counted by  the  plaintiffs  in  error,  at  their  bank, 
they  content  themselves  with  answering,  that 
by  their  Act  of  Incorporation,  they  were  em- 
powered to  invest  by  loan,  their  funds,  which 
the  business  of  insurance  might  not  employ  ; 
and  that  having  such  funds,  they  loaned  a 
part  of  them  on  the  note,  as  they  had  a  right 
to  do. 

Now  it  is  to  be  observed,  that  by  this  repli- 
cation, the  plaintiffs  in  errror  attempt  to  put  in 
issue  a  part  of  the  very  same  matter  which 
was  tried  on  the  quo  warranto,  not  in  the  same 
words,  indeed,  because  now  they  do  not  say 
they  had  a  right  to  discount  or  bank  ;  but  in 
that  case  it  was  insisted  by  their  plea,  as  it  is 
now  by  their  replication,  that  they  had  a  right 
to  employ  their  surplus  funds  in  discounting, 
or  loaning  money  on  notes.  It  was  decided  by 
the  judgment  on  the  quo  warranto,  that  they 
had  no  such  right ;  that  whatever  might  have 
been  their  right  as  a  corporation,  independently 
of  the  Restraining  Act,  that  Act  applied  to  all 
incorporations  not  having,  by  their  charter,  the 
privilege  of  banking.  That  the  charter  of 
the  plaintiffs  gave  them  no  such  privilege  and, 
therefore,  they  could  do  no  banking  business. 
Notwithstanding  this  decision,  the  plaintiffs 
now  attempt  to  bring  in  question  the  same 
right.  I  think  the  rules  of  pleading,  as  much 
as  the  dictates  of  common  sense,  are  opposed 
to  such  evasion. 
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The  allegations  in  the  plea,  that  the  plaint- 
iffs had  established  a  bank,  issued  notes,  re- 
ceived deposits  and  made  discounts,  were  ma- 
terial allegations,  which  they  were  bound  to 
answer.  But  these  averments,  or  any  of  them, 
the  plaintiffs  in  error  have  not  confessed, avoid- 
ed, traversed  or  denied.  They  content  them- 
selves with  saying,  *that  they  loaned  [*725 
money  on  the  note  out  of  their  surplus  funds  ; 
and  traverse  no  other  allegation  of  the  plea, 
than  that  which  is  least  material,  and  perhaps 
altogether  so,  to  wit :  that  they  became  sub- 
scribers to  a  bank  or  fund,  for  the  purposes  in 
the  plea  set  forth. 

The  replication  does  not  only  leave  unan- 
swered material  allegations  of  the  plea,  but  it 
sets  up  no  new  matter  in  accordance  with  those 
facts  :  for,  if  it  be  true  that  the  plaintiffs  had 
in  fact  set  up  a  Bank,  were  receiving  deposits 
and  making  discounts,  and  that  the  note  in 
question  was  discounted  at  their  Bank,  how 
does  it  avoid  those  facts,  to  say  that  they  loaned 
money  on  the  note  out  of  their  surplus  funds, 
and  to  traverse  or  deny  that  they  became  sub- 
scribers to  a  fund  for  banking  purposes.  The 
replication  is,  therefore,  insufficient,  for  the 
causes  assigned  in  the  demurrer,  considering  it 
as  a  special  demurrer.  If  the  replication  be  bad, 
the  demurrer  refers  us  back  to  the  plea,  and  we 
must  consider  the  case  as  if  the  plaintiffs  had 
demurred  to  the  plea.  Then  the  question  is, 
whether  the  plea  be  a  good  bar  to  the  recovery 
of  the  plaintiffs  on  the  note.  I  think  the  unre- 
served judgment  of  the  Supreme  Court,  against 
the  parties  who  are  now  plaintiffs  before  us,  is 
conclusive  evidence  against  them.  It  is  unnec- 
essary that  I  should  say  more,  to  explain  my 
views  of  the  law  question  which,  in  my  opin- 
ion, is  presented  for  our  decision  in  this  case. 
I  have  not  overlooked  the  pretensions  of  the 
plaintiffs  in  error.  They  aver,  in  substance, 
that  they  were  incorporated  ;  that  in  virtue  of 
that  incorporation,  they  had  a  right  to  do,  in  a 
politic  character,  whatever  a  person  in  his  nat- 
ural or  individual  capacity  had  a  right  to  do  ; 
and  so,  if  a  corporation  be  created  with  pre- 
scribed powers,  ever  so  definite  or  limited,  it 
has  a  right  to  do  everything  not  specifically 
prohibited  by  law.  Nay,  the  plaintiffs  carry 
their  ideas  or  corporate  immunities  further,  and 
contend,  that  although  all  persons  may  be  for- 
bid to  do  an  act,  yet  they,  as  a  Corporation,  or 
political  person,  are  not  included  in  the  inhibi- 
tion. They  contend  that  they  had  a  right  to 
*do,  as  a  person  engendered  of  the  law,  £*7  26 
everything  which  the  law  did  not  prohibit  its 
own  offspring,  by  name,  from  doing.  That  so, 
though  incorporated  as  an  Insurance  Company, 
they  have  a  right  to  bank  or  to  establish  a  man- 
ufactory, to  become  pawn-brokers,  to  do  the 
business  of  a  lottery  office.to  sell  spirituous  liq- 
uors without  license,  because  the  Acts  which 
prohibit  all  persons  from  doing  these  things, 
unless  they  are  licensed,  does  not  apply  to  the 
plaintiffs,  the  prohibitions  not  extending  to 
corporations,  unless  they  are  specially  named. 
They  contend  further,  that  though  banking 
powers  may  not  be  incident  to  their  mere  cor- 
porate capacity,  yet  that  the  authority  given  to 
them  by  their  charter  to  invest  their  surplus 
capital,  permits  them  to  discount  notes  ;  for 
that  the  investment  of  capital,  and  discounting 
of  notes  are,  in  fact,  the  same  thing. 
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The  plaintiffs  have  urged,  with  seeming  con- 
fidence, that  we  ought  to  suppose,  that  though 
the  Legislature,  whenever  it  has  expressly 
•created  a  bank,  has  thought  it  necessary  to  pro- 
vide many  cautions,  severe  restrictions  and 
heavy  responsibilities,  yet  that  when  they  gave 
the  plaintiffs  a  charter  as  an  Insurance  Com- 
pany, it  was  intended  to  confer  on  them  a  right 
1o  bank,  without  any  provision  as  to  their  bank- 
ing capital,  any  obligation  as  to  the  proportion 
•of  their  funds  which  should  be  applied  to  the 
ostensible  objects  of  their  charter,  any  restraint 
upon  the  amount  of  bills  they  might  issue,  or 
«ny  precaution  whatever  as  to  their  banking 
operations.  They  contend  that  this  very  lib- 
•eral  construction  ought  to  be  given  to  their 
Act  of  Incorporation,  because,  in  its  preamble, 
it  is  said  that  the  objects  of  an  insurance  com- 
pany are  laudable,  and  should  be  liberally  en- 
•couraged.  The  plaintiffs  suppose  that  the  in- 
demnity from  personal  responsibility  for  their 
•debts  and  losses,  the  advantages  of  transacting 
their  business  of  insurance  as  a  Corporation, 
:and  of  putting  their  surplus  funds  at  interest 
by  ordinary  investments,  according  to  the  com- 
mon acceptation  of  that  term,  was  not  the 
liberal  encouragement  which  the  Legislature 
intended  to  grant ;  but  that  we  must  suppose 
that  the  liberal  encouragement  in  contempla- 
tion was  a  privilege,  in  a  great  measure  unre- 
727*]  stricted  *to  carry  on  banking  opera- 
tions. Whether  the  plaintiffs  in  error  were  or 
were  not  entitled  to  this  privilege,  I  say,  in  the 
language  of  the  judge  in  the  case  of  Hex  v. 
Hearle,  I  am  not  to  consider,  since  in  fact  they 
have  been  barred  of  that  privilege  by  the  judg- 
ment on  the  quo  warranto ;  and  will  continue 
to  be  so,  until  that  judgment  be  reversed  by 
•writ  of  error. 

I  am  of  opinion  that  the  judgment  of  the  Su- 
preme Court  should  be  affirmed. 

Barrows,  Burt  Ellsworth,  Hager,  Lake  and 
McCatt,  Senators,  concurred. 

Allen,  Crary,  Earll,  Gardiner,  Haight,  Hart, 
Eeyes,  Livingston,  Mallory,  Mclntyre,  Ogden, 
Smith,  Stebbins,  Viele,  Wilkeson,  Wooster  and 
Wright,  Senators,  concurred  with  Spencer,  Sen- 
ator, and  Jones,  Chancellor,  that  there  should 
be  judgment  of  reversal. 

A  majority  being  for  reversal,  it  was  ordered, 

That  the  judgment  below  be  reversed,  that 
judgment  be  rendered  for  the  plaintiffs  on  the 
demurrer,  that  the  plaintiffs  recover  their  costs 
in  error  to  be  taxed,  and  that  the  record  be  re- 
mitted, &c.,  to  the  end,  &c. 

Distinguished-77  N.  T.,  70. 

Cited  in— 12  Wend.,  66 ;  7  How.  Pr.,  288 ;  2  Hall,  518. 


JOSHUA  DYETT,  Plaintiff  in  Error, 

v. 
JOHN  B.PENDLETON,  Defendant  in  Error. 

Landlord  and  Tenant — Eviction  by  Landlord  by 
Bringing  Lewd  Women,  under  Same  Roof 
with  Demised  Premises — Evidence  to  go  to  Jury 
— Legal  Eviction  Excuses  Payment  of  Rent — 
Partial  Eviction — Pleading. 


Where  the  lessor  was  guilty  of  habitually  bring ing 
lewd  women  under  the  same  roof  with  the  demised 
premises,  though  in  an  apartment  not  demised,  by 
which  nocturnal  noise  and  disturbance  were  made ; 
and,  in  consequence,  the  lessee  quitted  the  premises 
and  remained  away,  with  his  family ;  held,  that  this 
was  evidence  to  go  to  the  jury  under  a  plea  of  evic- 
tion by  the  landlord,  in  answer  to  a  declaration  for 
the  rent;  and  that  the  jury  might,  upon  such  evi- 
dence, find  the  plea  true;  and  the  lessor  would 
thereby  be  barred  of  his  rent,the'same  as  on  an  act- 
ual or  physical  entry  and  expulsion  of  the  tenant. 

The  usual  plea  in  bar,  of  entry  and  eviction, would 
be  sustained  by  such  evidence. 

* Dicta.  Pleading  is  the  formal  mode  of  al-  [*738 
leging  that  on  the  record,  which  would  be  the  sup- 
port or  defense  of  the  party,  in  evidence.  Whether 
supported  by  proof,  is  a  question  on  the  trial.  It 
states  the  legal  effect  of  facts;  not  the  facts  them- 
selves. Per  Spencer,  Senator. 

Legal  eviction  of  the  tenant,  by  a  third  person, 
excuses  the  payment  of  rent.  So  any  eviction  by  the 
lessor.  If  the  eviction  be  partial  by  a  third  person, 
the  rent  will  be  apportioned,  but  a  partial  eviction 
by  the  lessor,  excuses  from  the  payment  of  the 
whole  rent.  Per  Spencer,  Senator. 

A  lessor  erecting  an  intolerable  nuisance,  so  as  to 
deprive  the  lessee  of  his  enjoyment,  would  be 
equivalent  to  an  expulsion.  Per  Spencer,  Senator. 

A  party  who  deprives  another  or  the  considera- 
tion upon  which  his  obligation  is  founded,  cannot 
in  general,  recover  for  a  violation  of  that  obliga- 
tion. Per  Spencer,  Senator. 

Citations-1  T.  R.,  159 ;  1  Roll.  Abr.,  454 ;  Peake,  N 
P.,  192;  1  Esp.,  13;  2  Wils.,  350;  Bac.  Abr.  tit.  Rent, 
L.;  1  Saund.,  204,  n.  2 ;  3  Bl.  Com.,  170 ;  3  Johns.,  471 ; 
5  Johns.,  120 ;  Cowp.,  217,  242;  3  Camp.,  513. 

ON  ERROR  from  the  Supreme  Court.  The 
cause  came  here  on  a  bill  of  exceptions, 
containing  the  same  facts  stated  in  the  report 
of  the  same  case  in  the  court  below.  Pendleton 
v.  Dyett,  4  Cow.,  581.  The  main  facts  will  also 
be  found  stated  in  the  opinions  of  Crary, 
Golden  and  Allen,  Senators. 

The  reasons  of  the  Supreme  Court  were  now 
assigned,  substantially  as  in  that  report,  pp. 
583-  587. 

The  cause  was  argued  here  by, 

Mr.  H.  W.  Warner,  for  the  plaintiff  in  error, 
and 

Mr.  J.  A.  Dunlap,  contra. 

SPENCER,  Senator.  It  seems  to  be  conceded, 
that  the  only  plea  which  could  be  interposed 
by  the  defendant  below,  to  let  in  the  defense 
which  he  offered,  if  any  would  answer  that 
purpose,  was,  that  the  plaintiff  had  entered  in 
and  upon  the  demised  premises,  and  ejected 
and  put  out  the  defendant.  Such  a  plea  was 
filed,  and  it  is  contended  on  the  one  side  that  it 
must  be  literally  proved,  and  an  actual  entry 
and  expulsion  established  ;  while  on  the  other 
side  it  is  insisted  that  a  constructive  entry  and 
expulsion  is  sufficient,  and  that  the  facts  which 
tended  to  prove  it,  should  have  been  left  to  the 
jury.  It  is  true,  that  "  pleading  is  the  formal 
mode  of  alleging  that  on  the  record,  which 
would  be  the  support  or  defense  of  the  party 
on  evidence,"  as  defined  by  Buller,  J.,  in  1  T. 
R.,  159,  and  the  same  learned  judge  immedi- 
ately after  draws  *the  correct  distinc-  [*729 
tion  :  "  whether  the  evidence  in  each  particu- 
lar case  is  a  sufficient  foundation  for  that  sup- 
port or  defense,  is  a  question  that  does  not  arise 
upon  pleading,  but  upon  the  trial  of  the  issue 
afterwards."  In  pleading,  the  legal  effect  of 
the  facts  is  stated,  not  the  facts  themselves. 


NOTE— Landlord  and  tenant—Constructive  eviction. 

The  erection  of  a  nuisance  on  or  near  the  premises, 
the  use  of  parts  of  the  same  building  for  purposes  of 
prostitution,  and  petty  annoyances,  have  been  held 
•to  amount  to  a  constructive  eviction.  In  addition 
•to  the  above  case  of  Dyett  v.  Pendleton,  see  Cohen 
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v.  Dupont,  1  Sandf ..  260 ;  Rogers  v.  Ostrom,  35  Bart., 
523 ;  Gilhooley  v.  Washington,  4  N.  Y.,  217 ;  West 
Side,  &c..  Bank  v.  Newton,  76  N.  Y.,  616 ;  Denison  v. 
Ford,  7  Daley  384 ;  Truesdell  v.  Booth,  4  Hun,  100 ; 
Morris  v.  Tillotson,  81  111.,  607. 
But,  see,  Bartlett  v.  Farrington,  120  Mass.,  284. 
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The  form  of  the  plea,  therefore,  does  not  de- 
termine the  kind  of  evidence  necessary  to  es- 
tablish it.  To  support  a  plea  that  the  defend- 
ant never  promised,  he  may  prove  a  payment, 
or  a  performance  of  his  undertaking,  or  some 
matters  which  excused  him  from  its  perform- 
ance. A  very  familiar  case  is  presented  in  the 
action  of  trover,  which  has  heen  partly  alluded 
to  on  the  argument.  The  plaint  iff  alleges  that  he 
casually  lost  the  chattel,  which  the  defendant 
found  and  converted  to  his  own  use.  It  is  very 
questionable,  whether,  if  this  were  strictly 
proved  precisely  as  alleged,  it  would  support 
any  action.  The  proof,  however,  to  sustain  it, 
is  either  that  the  defendant  tortiously  took  the 
chattel,  which  is  itself  evidence  of  a  conver- 
sion (and  directly  contrary  to  the  allegation  of 
finding),  or  that  the  defendant  came  legally 
into  the  possession  of  the  article  and,  subse- 
quently, on  a  demand  made,  refused  to  restore 
it  to  the  owner.  From  this,  a  conversion  is  im- 
plied. But  it  is  plain  it  is  not  proved.  So  in 
an  action  against  the  iridorser  of  a  note,  the 
averment  of  a  demand  of  payment  and  of  no- 
tice of  non-payment,  is  supported  by  evidence 
of  due  diligence  without  actual  demand.  Again, 
a  promise  by  the  indorser,  to  pay  a  note,  dis- 
penses with  the  necessity  of  proving  a  demand 
and  notice.  There  are  many  similar  cases, 
where  the  proof  of  one  fact  justifies  the  legal 
conclusion  of  another  fact.  This,  then,  is  a 
question  of  principle,  whether  the  evidence  of- 
fered by  the  defendant  below  tended,  in  any 
manner  to  establish  a  constructive  entry  and 
eviction  by  the  plaintiff  ;  for  if  it  did,  it  should 
have  been  left  to  the  jury  to  decide  on  its  effect. 

To  determine  this,  it  seems  only  necessary 
to  inquire  what  are  the  conditions,  express  or 
implied,  on  which  the  defendant  was  to  pay 
the  rent.  The  agreement,  set  forth  in  the  plea, 
contains  a  covenant  that  the  defendant  shall 
73O*]  *have  "peaceable,  quiet  and  indisput- 
able possession  "  of  the  premises.  This  is,  in 
its  nature,  a  condition  precedent  to  the  pay- 
ment of  rent ;  and  whether  the  possession  was 
peaceable  and  quiet,  was  clearly  a  question  of 
tmt  for  the  jury.  Such  conduct  of  the  lessor 
as  was  offered  to  be  proved  in  this  case,  went 
directly  to  that  point ;  and  without  saying,  at 
present,  whether  it  was  or  was  not  sufficient  to 
establish  a  legal  disturbance,  it  is  enough  that 
it  tended  to  that  end,  and  should  have  been  re- 
ceived, subject  to  such  advice  as  the  judge 
might  give  to  the  jury. 

The  opinion  of  the  Supreme  Court  proceeds 
upon  the  ground  that  there  must  be  an  actual 
physical  eviction,  to  bar  the  plaintiffs  :  and  in 
most  of  the  cases  cited,  such  eviction  was 
proved  ;  and  all  of  them  show  that  such  is  the 
form  of  the  plea.  But  the  forms  of  pleading 
given,  and  the  cases  cited,  do  not  establish  the 
principle  on  which  the  recovery  of  rent  is  re- 
fused, but  merely  furnish  illustrations  of  that 
principle,  and  exemplifications  of  its  applica- 
tion. The  principle  itself,  is  deeper  and  more 
extensive  than  the  cases.  It  is  thus  stated  by 
Baron  Gilbert,  in  his  Essay  on  Rents,  p.  145: 
"A  rent  is  something  given  by  way  of  retri- 
bution to  the  lessor,  for  the  land  demised  by 
him  to  the  tenant  and,  consequently,  the  les- 
sor's title  to  the  rent  is  founded  upon  this  :  that 
the  land  demised,  is  enjoyed  by  the  tenant  dur- 
ing the  term  included  in  the  contract ;  for  the 
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tenant  can  make.no  return  for  a  thing  he  has 
not.  If,  therefore,  the  tenant  be  deprived  of 
the  thing  letten,  the  obligation  to  pay  the  rent 
ceases,  because  such  obligation  has  its  force 
only  from  the  consideration,  which  was  the 
enjoyment  of  the  thing  demised."  And  from 
this  principle,  the  inference  is  drawn,  that  the 
lessor  is  not  entitled  to  recover  rent  in  the  fol- 
lowing cases  :  1st.  If  the  lands  demised  be  re- 
covered by  a  third  person,  by  a  superior  title, 
the  tenant  is  discharged  from  the  payment  of 
rent  after  eviction  by  such  recovery.  2d.  If  a 
part  only  of  the  lands  be  recovered  by  a  third 
person,  such  eviction  is  a  discharge  only  of  so- 
much  of  the  rent  as  is  in  proportion  to  the  value 
of  the  land  evicted.  3d.  If  the  lessor  expel  the 
tenant  from  the  premises,  the  rent  ceases.  4th. 
*If  the  lessor  expel  the  tenant  from  a  [*731 
part  only  of  the  premises,  the  tenant  is  dis- 
charged from  the  payment  of  the  whole  rent ;. 
and  the  reason  for  the  rule  why  there  shall  be 
no  apportionment  of  the  rent  in  this  case  as 
well  as  in  that  of  an  eviction  by  a  stranger,  is, 
that  it  is  the  wrongful  act  of  the  lessor  him- 
self, "  that  no  man  may  be  encouraged  to  in- 
jure or  disturb  his  tenant  in  his  possession, 
whom,  by  the  policy  of  the  feudal  law  he 
ought  to  protect  and  defend." 

This  distinction,  which  is  as  perfectly  well 
settled  as  any  to  be  found  in  our  books,  estab- 
lishes the  great  principle  that  a  tenant  shall  not 
be  required  to  pay  rent,  even  for  the  part  of  the- 
premises  which  he  retains,  if  he  has  been  evict- 
ed from  the  other  part  by  the  landlord.  As  to 
the  part  retained,  this  is  deemed  such  a  disturb- 
ance, such  an  injury  to  its  beneficial  enjoy- 
ment, such  a  diminution  of  the  consideration 
upon  which  the  contract  is  founded,  that  the 
law  refuses  its  aid  to  coerce  the  payment  of 
any  rent.  Here,  then,  is  a  case,  where  actual 
entry  and  physical  eviction  are  not  necessary 
to  exonerate  the  tenant  from  the  payment  of 
rent ;  and  if  the  principle  be  correct  as  applied 
to  a  part  of  the  premises,  why  should  not  the 
same  principle  equally  apply  to  the  whole  prop- 
erty demised,  where  there  has  been  an  obstruc- 
tion to  its  beneficial  enjoyment,  and  a  diminu- 
tion of  the  consideration  of  the  contract,  by 
the  acts  of  the  landlord,  although  those  acts  do- 
not  amount  to  a  physical  eviction  ?  If  physi- 
cal eviction  be  not  necessary  in  the  one  case, 
to  discharge  the  rent  of  the  part  retained,  why 
should  it  be  essential  in  the  other,  to  discharge 
the  rent  of  the  whole  ?  If  I  have  not  deceived, 
myself,  the  distinction  referred  to  settles  and 
recognizes  the  principle  for  which  the  plaint- 
iff in  error  contends,  that  there  may  be  a  con- 
structive eviction  produced  by  the  acts  of  the 
landlord. 

An  eviction  cannot  be  more  than  an  ouster  ; 
and  we  have  the  authority  of  Ld.  Mansfield  for 
saying  that  there  may  be  a  constructive  ouster. 
In  Cow.,  217,  he  remarks  :  "  Some  ambiguity 
seems  to  have  arisen  from  the  term  '  actual 
ouster,'  as  if  it  meant  some  act  accompanied 
*by  real  force,  and  as  if  a  turning  out  [*732 
by  the  shoulders  were  necessary  ;  but  that  is 
not  so — a  man  may  come  in  by  rightful  posses- 
sion, and  yet  hold  over  adversely  without  a 
title,"  &c. 

I  think  the  same  principle  governed  an  an- 
cient case  stated  in  1  Roll.  Abr.,454,  of  which 
the  following  is  a  translation  :  "If  the  lessee 
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for  years  of  a  house,  covenant  to  repair  it  and 
leave  it  in  as  good  plight  as  he  found  it,  and 
afterwards  certain  sparks  of  fire  come  from  a 
chimney  in  the  house  of  the  lessor,  not  very 
distant,  by  which  the  house  of  the  lessee  is 
burned,  that  shall  excuse  the  performance  of 
the  covenant ;  and  the  lessee  is  not  bound  to 
rebuild,  because  it  came  of  the  act  of  the  les- 
sor himself."  The  analogy  between  the  cove- 
nant to  repair  and  that  to  pay  rent,  is  suffi- 
ciently strong  to  justify  the  application  of  this 
case  to  the  latter  ;  and  if  so,  it  establishes  the 
doctrine  that  other  acts  of  the  landlord  going 
to  diminish  the  enjoyment  of  the  premises,  be- 
sides an  actual  expulsion  will  exonerate  from 
the  payment  of  rent. 

That  is  precisely  the  principle  contended  for 
by  the  plaintiff  in  error  in  this  case.  It  is  a 
just  and  equitable  doctrine,  and  has  been  so 
applied  in  analogous  cases.  In  Hearn  v.  Tom- 
tin,  Peake  N.  P.  Gas.,  192,  which  was  an  ac- 
tion for  use  and  occupation  of  a  wharf  (de- 
pending on  the  same  principles  as  an  action  on 
a  lease  for  rent),  the  defendant  had  agreed  to 
purchase  the  wharf  under  a  representation  of 
the  plaintiff  that  he  had  a  lease  of  it  for  13 
years,  and  entered  into  possession  ;  but  on  dis- 
covering that  the  plaintiff  had  a  lease  for  only 
3  years,  he  refused  to  complete  the  purchase. 
Ld.  Kenyon  held,  that  to  maintain  the  action, 
it  must  appear  that  the  occupation  had  been 
beneficial  to  the  defendant,  and  that  it  appear- 
ing to  have  been  injurious,  the  plaintiff  could 
not  recover. 

We  regard  cases  as  containing  the  evidence 
of  the  law,  as  evincing  the  rule  of  decision  ; 
and  they  are  consulted  to  ascertain  the  prin- 
ciple on  which  that  rule  is  founded.  The  re- 
view of  the  cases  now  made,  show  that  the 
principle  on  which  a  tenant  is  required  to  pay 
733*]  rent,  is  the  beneficial  *enjoyment  of 
the  premises,  unmolested  in  any  way  by  the 
landlord.  It  is  a  universal  principle  in  all  cases 
of  contract,  that  a  party  who  deprives  another 
of  the  consideration  on  which  his  obligation 
was  founded,  can  never  recover  damages  for 
its  non-fulfillment.  The  total  failure  of  the 
consideration,  especially  when  produced  by  the 
act  of  the  plaintiff,  is  a  valid  defense  to  an  ac- 
tion, except  in  certain  cases,  where  a  seal  is 
technically  held  to  conclude  the  party.  This 
is  the  great  and  fundamental  principle  which 
led  the  courts  to  deny  the  lessor's  right  to  re- 
cover rent  where  he  had  deprived  the  tenant 
of  the  consideration  of  his  covenant,  by  turn- 
ing him  out  of  the  possession  of  the  demised 
premises.  It  must  be  wholly  immaterial  by 
what  acts  that  failure  of  consideration  has  been 
produced — the  only  inquiry  being,  has  it  failed 
by  the  conduct  of  the  lessor  ?  This  is  a  ques- 
tion of  fact,  and  to  establish  it,  the  proof  of- 
fered in  this  case  was  certainly  competent.  I 
do  not  feel  called  upon  to  say  that  those  facts 
would  have  been  alone  sufficient.  Of  that  the 
jury  were  to  judge,  at  least,  in  the  first  in- 
stance ;  and  the  question  whether  they  amount- 
ed to  a  full  and  complete  legal  defense,  might 
have  been  presented  in  another  shape.  The 
only  question  for  our  decision  is,  whether  that 
testimony  ought  to  have  been  received  at  all. 
Believing  that  it  tended  to  establish  a  con- 
structive eviction  and  expulsion  against  the 
consent  of  the  tenant — that  it  tended  to  prove 
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a  disturbance  of  his  quiet  possession,  and  a 
failure  of  the  consideration  on  which  only  the 
tenant  was  obliged  to  pay  rent,  I  am  of  opin- 
ion that  it  ought  to  have  been  received  ;  and 
that,  therefore,  the  judgment  of  the  Supreme 
Court  should  be  reversed,  with  directions  to 
issue  a  venire  de  novo. 

I  cannot  omit  the  opportunity  presented  by 
this  case,  of  observing,  that  it  appears  to  me 
to  be  one  of  those  within  the  view  of  the  fram- 
ers  of  our  Constitution,  in  the  organization  of 
this  court.  When  this  court,  of  last  resort,  was 
declared  to  consist  of  the  Senators  with  the 
Chancellor  and  judges,  it  must  have  occurred, 
that  the  largest  proportion  of  its  members 
would  be  citizens  not  belonging  to  *the  |~*734 
legal  profession.  And  it  must,  therefore,  have 
been  intended  to  collect  here,  a  body  of  sound 
practical  common  sense,  which  would  not  over- 
throw law, butwhichwould  apply  the  principles 
and  reasons  of  the  law  according  to  the  justice 
of  each  case,  without  regard  to  the  technical  re- 
finements and  arbitrary  and  fictitious  rules, 
which  will  always  grow  upon  professional 
men.  And  herein,  I  conceive,  is  the  great  ex- 
cellence of  this  court;  that  whenever  it  per- 
ceives a  rule  established  by  the  inferior  courts, 
pushed  to  such  an  extent  as  to  produce  posi- 
tive injustice,  it  is  within  its  power,  as  it  most 
certainly  will  always  be  its  disposition,  to  re- 
scind or  modify  such  rule.  Several  signal  ex- 
amples of  the  exercise  of  this  power  might  be 
cited  in  the  decisions  of  this  court.  Were  this, 
then,  a  case  in  which  the  law  was  considered 
settled  by  the  Supreme  Court  that  nothing  but 
a  physical  turning  a  tenant  out  of  possession 
would  exonerate  him  from  the  payment  of  his 
rent,  it  would  be  precisely  such  as  would  re- 
quire and  justify  the  interposition  of  this  court 
to  correct  it;  not  by  making  law,  but  by  apply- 
ing its  familiar  and  elementary  principles  to  a 
new  case.  Suppose  the  landlord  had  established 
a  hospital  for  the  small  pox,  the  plague,  or  the 
yellow  fever,  in  the  remaining  part  of  this 
house;  suppose  he  had  made  a  deposit  of  gun- 
powder, under  the  tenant,  or  had  introduced 
some  offensive  and  pestilential  materials  of  the 
most  dangerous  nature;  can  there  be  any  hesi- 
tation in  saying  that  if,  by  such  means, ht  had 
driven  the  tenant  from  his  habitation,  he  should 
not  recover  for  the  use  of  that  house,  of  which 
by  his  own  wrong,  he  had  deprived  his  tenant? 
It  would  need  nothing  but  common  sense  and 
common  justice  to  decide  it.  No  man  shall  de- 
rive benefit  from  his  own  wrong.  The  idea 
that  the  tenant  has  some  other  remedy  to  re- 
move the  evil,  does  not  reach  the  case  where 
the  injury  is  already  inflicted.  Besides,  it  has 
been  entirely  exploded  on  the  argument  of  this 
cause.  For,  in  the  very  case  where  it  is  admit- 
ted, the  tenant  would  be  exonerated  from  the 
payment  of  rent,  where  there  had  been  an  act- 
ual eviction  and  physical  expulsion  by  his 
landlord,  he  has  an  adequate  and  effectual 
remedy  under  the  Statute  to  Prevent  Forcible 
Entries. 

*But  as  has  been  before  remarked,  [*735 
even  the  cases  admit  that  the  tenant  may  be  ex- 
onerated from  rent  without  a  physical  expul- 
sion; and  there  is  no  necessity  to  call  upon  this 
court  to  establish  the  law  of  a  new  case.  It  is 
already  established  in  conformity  with  what 
appears  to  me  the  plainest  dictates  of  justice. 
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JONES,  Chancellor,  gave  his  opinion,  substan- 
tially to  the  same  effect. 

CRARY,  Senator.  The  question  in  this  cause 
appears  to  me  to  depend  upon  the  conduct  of 
the  parties.  The  enjoyment  of  the  tenant  is 
the  consideration  for  which  he  agreed  to  pay 
rent.  If  he  is  deprived  of  that  enjoyment  by 
the  wrongful  act  of  the  landlord,  the  consid- 
eration has  failed ;  and  whether  it  was  an  un- 
necessary and  voluntary  abandonment  of  the 
premises  on  the  part  of  the  tenant,  or  com- 
pelled by  the  moral  turpitude  of  the  landlord, 
is  the  only  question  material  to  be  considered. 

The  facts  offered  to  be  proved  on  the  trial 
are,  substantially,  that  in  Feb.,  1820,  from  time 
to  time,  and  at  sundry  times,  the  plaintiff  in- 
troduced into  the  house  (two  rooms  upon  the 
second  floor  and  two  rooms  upon  the  third  floor 
whereof  had  been  leased  to  the  defendant; 
divers  lewd  women  or  prostitutes,  and  kept 
and  detained  them  in  the  said  house  all  night, 
for  the  purpose  of  prostitution;  that  the  said 
lewd  women  or  prostitutes  would  frequently 
enter  the  said  house  in  the  day  time,  and  after 
staying  all  night,  would  leave  the  same  by  day- 
light in  the  morning;  that  the  plaintiff  some- 
times introduced  other  men  into  the  said  prem- 
ises, who,  together  with  him,  kept  company 
with  the  said  lewd  women  or  prostitutes  dur- 
ing the  night;  that  on  such  occasions,  the 
plaintiff  and  the  said  lewd  women  or  prosti- 
tutes, being  in  company  in  certain  parts  of  the 
said  house,  not  included  in  the  lease  to  the  de- 
fendant, but  adjacent  thereto,  and  in  the  occu- 
pation or  use  of  the  plaintiff,  were  accustomed 
to  make  a  great  deal  of  indecent  noise  and  dis- 
turbance, the  said  women  or  prostitutes  often 
screaming  extravagantly,  and  so  as  to  be  heard 
throughout  the  house,  and  by  the  near  neigh- 
bors, and  frequently  using  obscene  and  vulgar 
736*]  language  so  loud  as  *to  be  understood 
at  a  considerable  distance;  that  such  noise  and 
riotous  proceedings,  being  from  time  to  time 
continued  all  night,  greatly  disturbed  the  rest, 
of  persons  sleeping,  in  other  parts  of  the  said 
house,  and  particularly  in  those  parts  thereof 
demised  to  the  defendant;  that  the  practices 
aforesaid  were  matters  of  conversation  and  re- 
proac*h  in  the  neighborhood,  and  were  of  a 
nature  to  draw,  and  did  draw,  odium  and  in- 
famy upon  the  said  house,  as  being  a  place  of 
ill  fame,  so  that  it  was  no  longer  respectable 
for  moral  and  decent  persons  to  dwell  or  enter 
therein;  that  all  the  said  immoral,  indecent 
and  unlawful  practices  and  proceedings  were 
by  the  procurement  or  with  the  permission  and 
concurrence  of  the  plaintiff;  that  the  defend- 
ant, being  a  person  of  good  and  respectable 
character,  was  compelled,  by  the  repetition  of 
the  said  indecent  practices  and  proceedings.to 
leave  the  said  premises,  and  did,  for  that  cause, 
leave  the  same  on  or  about  the  beginning  of 
Mar.,  1820, after  which  he  did  not  return  there- 
to, &c. 

This  evidence,  being  objected  to  by  the 
plaintiff's  counsel,  was  rejected  by  the  court, 
and  is  now  to  be  considered  as  true. 

The  plea  was  an  eviction;  and  the  Supreme 
Court  have  decided  this  evidence  did  not  sup- 
port it,  and  was,  therefore,  properly  rejected. 
The  view  that  I  have  taken  of  it  has  led  me  to 
a  different  conclusion.  The  Supreme  Court 
consider  the  plaintiff  guilty  of  an  offense,  and 
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that  "the  police  of  the  city,  upon  the  complaint 
of  the  defendant,  would  have  instantly  taken 
the  plaintiff  and  his  associates  into  custody, 
and  punished  them  by  fine  and  imprisonment, 
as  often  as  the  offense  was  repeated;"  and  for 
that  reason,  supposed  there  was  no  moral  ne- 
cessity for  abandoning  the  premises.  This  rem- 
edy is  believed  to  be  not  only  very  imperfect, 
but  particularly  objectionable  on  principle,  as 
affording  to  vice  every  indulgence,  at  the  ex- 
pense of  virtue.  It  will  be  recollected  that  the 
place  of  prostitution  was  the  dwelling-house 
of  the  plaintiff,  who  occupied  the  first  floor. 
Fine,  and  even  imprisonment,  then,  unless  per- 
petual, would  not  prevent  him  from  returning 
to  it;  and  if  he  should  return,  perfectly  re- 
claimed, which  is  scarcely  possible,  yet  the  im- 
putation would  rest  upon  the  defendant  of  re- 
maining *under  the  same  roof  with  [*737 
him.  But  if  the  plaintiff  should  return  unre- 
claimed, which  is  most  probable,  he  would  be 
very  likely  to  re-commence  his  old  business  of 
prostitution, in  which  the  defendant  must  come 
in  for  his  full  share,  at  least  in  public  estima- 
tion. 

Something  is  due  to  the  dignity  of  judicial 
tribunals,  not  so  much  for  the  sake  of  those 
whose  duty  it  is  to  preside,  as  for  the  sake  of 
that  justice  which  it  is  their  duty  to  administer. 
Judicial  robes  can  never  inspire  confidence,  if 
the  proper  sense  of  right  and  wrong  is  not  mani- 
fested. 

In  Oerardy  v.  Richardson,  1  Esp.,  13,  the 
action  was  assumpsit  for  the  use  and  occupa- 
tion of  certain  rooms  belonging  to  the  plaint- 
iff. For  the  defendant,  it  was  proved  that  she 
was  a  woman  of  the  town;  that  the  rooms  had 
been  let  to  her  by  the  wife  of  the  plaintiff,  who, 
it  was  proved,  managed  the  business  of  his 
house  in  letting  the  lodgings;  that,  at  the  time 
of  letting  them,  she  was  informed  of  the  de- 
fendant's mode  of  life,  and  consented  that  she 
should  be  at  liberty  to  receive  male  visitors, 
for  the  purpose  of  prostitution.  Ld.  Kenyon 
ruled,  that  under  these  circumstances,  the  ac- 
tion was  not  maintainable;  that  the  contract 
was  contra  bonos  mores  and,  therefore,  could 
not  support  an  action,  and  directed  a  verdict 
for  the  defendant. 

Thus  it  appears,  that  if  it  had  been  known 
that  the  rooms  were  to  be  used  for  the  purpose 
of  prostiution,  the  contract  would  have  been 
against  good  morals,  and  the  rent  could  not  be 
recovered.  Can  it  be  less  against  good  morals, 
when  the  plaintiff  himself  has  used  the  rooms 
on  the  first  floor  for  the  purpose  of  prostitu- 
tion, to  the  particular  annoyance  of  the  de- 
fendant, an  innocent  and  injured  party  ? 

The  difference  between  the  cases  is,  that  in 
the  one  quoted,  the  plaintiff  lets  his  rooms, 
knowing  that  they  are  to  be  used  for  the  pur- 
poses of  prostitution ;  in  the  one  under  consid- 
eration, he  uses  the  rooms  on  the  first  floor  for 
that  purpose  himself. 

The  whole  science  of  law  consists  in  the  ap- 
plication of  a  few  simple  principles  to  the  "af- 
fairs and  bosoms  of  men."  In  Collins  v.  Blan- 
tern.  2  Wils.,  350,  it  is  said  by  Ld.  Ch.  J.  Wil- 
mot,  that  "all  writers  upon  our  law  agree  in 
*this:  no  polluted  hand  shall  touch  the  [*738 
pure  fountains  of  justice."  I  should  lay  hold 
upon  this  principle,  if  there  was  no  other,  for 
the  purpose  of  chastising  vice  and  impudence 
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on  the  one  hand,  and  protecting  virtue  and  in- 
nocence on  the  other.  When  the  defendant  is 
told  that  every  right,  when  withheld,  shall 
have  its  remedy,  and  every  injury  its  proper 
redress,  and  that  personal  security,  which  in- 
cludes reputation,  is  one  of  its  absolute  rights, 
and  then  told  he  must  live  in  a  brothel,  against 
his  will,  or  at  least,  pay  rent  for  it,  he  cannot 
but  see  the  disparity  between  the  text  and  the 
comment,  and  if  the  one  is  right,  the  other 
must  be  wrong. 

If  the  evidence  offered  does  not  technically 
prove  an  eviction,  yet,  as  there  is  no  other  plea 
under  which  the  defense  can  be  made,  for  the 
sake  of  giving  effect  to  it,  I  should  resort  not 
to  the  statute  law,  nor  to  the  common  law,  but 
to  the  great  principles  of  morality,  on  which 
both  are  founded;  and  if,  in  the  long  tract  of 
ages  which  are  past,  I  could  find  no  case  par- 
allel with  the  present,  I  should  decide  against 
the  plaintiff,  satisfied  that  if  the  same  case  had 
ever  existed,  the  principal  actor  in  it  had  not 
aspired  to  immortality  by  publishing  his  own 
infamy. 

COLDEST,  Senator.  The  plea  is,  that  before 
any  part  of  the  rent  claimed  became  due,  the 
lessor  entered  upon  his  lessee,  evicted  him,  and 
kept  him  out  of  possession  during  the  residue 
of  the  term. 

Upon  the  trial  the  tenant  offered  to  prove 
that  about  the  month  of  Feb.,  1820.  to  the  first 
day  of  which  month  the  rent  had  been  paid, 
the  lessor  from  time  to  time  introduced  and 
kept  in  the  house  of  which  the  demised  prem- 
ises were  a  part,  lewd  women  and  men  for  the 
purpose  of  prostitution;  that  the  lessee  was 
disturbed  by  the  noise,  indecent  and  riotous 
conduct  of  the  lessor  and  those  he  so  intro- 
duced; and  these  practices  rendered  the  house 
infamous,  so  that  it  was  disreputable  to  be  one 
of  its  inhabitants;  and  that,  in  consequence, 
the  lessee  felt  himself  compelled  to  leave  the 
premises,  and  did  leave  them  about  Mar.  1, 
1820,  after  which  he  did  not  return. 
739*]  *It  is  to  be  remarked,  that  the  let- 
ting was  from  Nov.  1,  1818,  to  Nov.  1,  1820; 
at  least,  the  terms  of  the  lease  did  not  compel 
the  lessee  to  keep  the  premises  longer  than  to 
the  last  mentioned  date.  The  rents  had  been 
paid  to  Feb.  1,  1820,  so  that  the  controversy  is 
as  to  the  three  ensuing  quarters  of  that  year. 

The  proof  offered  related  only  to  the  month 
of  Feb.,  or  from  time  to  time  and  at  sundry 
times,  in  and  about  that  month.  There  was  no 
further  offer  to  prove  how  long  the  evil  prac- 
tices had  continued.  Indeed,  as  it  was  stated 
that  it  would  be  shown  that  the  lessee  left  the 
premises  Mar.  1,  the  offer  must  be  considered 
as  referring  to  sundry  times  in  the  month  of 
Feb.  There  was  no  offer  to  prove  that  the 
lessee  would  have  been  interrupted  in  the  en- 
joyment of  the  premises  during  the  residue  of 
the  term. 

It  is  conceded,  on  all  hands,  that  to  excuse 
the  non-performance  of  a  covenant  to  pay  rent, 
an  entry  of  the  lessor,  and  an  eviction  of  the 
lessee  must  be  pleaded.  But  the  plaintiff  in 
error  contends  that  the  evidence  he  offered, 
should  have  been  received  as  proof  of  an  entry 
and  eviction.  This  doctrine  appears  to  be  en- 
tirely new,  and  no  case  was  cited  to  show  that 
it  was  not  so.  Indeed,  the  counsel  of  the  plaint- 
iff in  error  seemed  to  appeal  to  the  moral, 
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rather  than  to  the  municipal  law.  And  if  we 
were  to  decide  this  ease  according  to  the  dic- 
tates of  morality,  we  might  be  disposed  to  pro- 
nounce a  judgment  in  his  favor.  It  is  true  that 
the  moral  law  and  the  law  of  the  land  should 
not  be  at  variance;  but  if  they  be  so,  it  is  not 
for  us,  in  our  judicial  capacity,  to  reconcile 
them.  We  are,  in  rendering  our  judgments, 
not  to  determine  as  we  may  think  the  law  of 
our  country  should  be,  but  as  we  find  it  estab- 
lished; and  the  question  now  presented  for  our 
decision  is,  whether  a  lessee,  finding  himself 
temporarily  disturbed  in  the  enjoyment  of  the 
demised  premises  by  the  misconduct  or  im- 
moral practices  of  the  lessor,  may  abandon  the 
tenement  for  the  whole  term,  and  be  exoner- 
ated from  the  payment  of  rent.  If  this  ques- 
tion were  to  be  answered  in  the  affirmative,  it 
would,  in  my  opinion,  introduce  a  new  and 
very  extensive  chapter  in  the  law  of  landlord 
and  tenant ;  for  if  the  encouragement  or  prac- 
tice of  lewdness,*on  premises  under  the  [*74O 
same  roof  with  the  tenements  leased,  would 
warrant  an  abdication  by  the  tenant,  and  re- 
lease him  from  his  covenant  to  pay  rent,  there 
is  no  reason  why,  if  the  landlord  should  by  any 
other  means  render  the  occupation  of  the  prem- 
ises inconvenient  or  uncomfortable,  the  same 
consequences  should  not  ensue.  It  would  be 
so  if  the  landlord  were  to  maintain  a  house  of 
ill  fame  adjoining  or  opposite  to,  or  in  the  same 
street  with  the  demised  premises;  if  he  were  to 
set  up  a  noisy  or  noxious  manufactory  near  the 
tenements  he  had  let;  or  if  the  landlord  should 
happen  to  have  the  plague  of  a  scolding  wife 
under  the  same  roof  with  his  tenant,  the  ten- 
ant might  feel  himself  authorized  to  leave  the 
premises,  and  claim  an  exoneration  from  the 
payment  of  rent. 

A  decision  that  matters  of  this  nature  may 
be  put  in  issue  in  an  action  of  covenant  for  the 
non-payment  of  rent,  would  be  to  afford  grounds 
for  litigation  on  which  there  would  be  perpet- 
ual contentions.  If  the  lessor  illegally  inter- 
feres with  his  lessee's  enjoyment  of  the  de- 
mised premises,  otherwise  than  by  an  entry 
and  eviction,  the  tenant  has  his  remedy  by 
civil  suit  or  public  prosecution;  and  this  is  the 
answer  to  the  cases  put  by  the  counsel  fo'r  the 
plaintiff  in  error,  which  were  supposed  to  be 
analogous,  and  in  which  it  was  assumed  the 
tenant  could  not  be  compelled  to  pay  rent.  If 
a  landlord  were  to  build  up  a  wall  so  as  to  ob- 
struct the  access  to  the  demised  premises,  it 
would  be  a  private  nuisance  which  the  tenant 
might  abate,  or  for  which  he  might  have  his 
action.  If  a  lessor  were  to  cut  away  the  stairs 
leading  to  apartments  which  he  had  demised, 
possibly  this  might  be  considered  as  an  entry 
and  eviction  ;  for  a  passage  to  apartments  let 
must  be  considered  as  appurtenant  to  them  and , 
therefore,  might  be  regarded  as  impliedly,  if 
not  expressly,  part  of  the  thing  demised.  If 
not,  the  tenant  might  have  his  remedy  by  ac- 
tion. But  merely  because  the  tenant  is  inter- 
rupted or  incommoded  in  the  enjoyment  of  the 
demised  premises,  I  am  convinced  the  law  does 
not  allow  him  to  redress  himself  by  abandon- 
ing the  tenement  and  withholding  the  rent. 

But  supposing  the  matters  which  the  defend- 
ant below  offered  to  prove  might  be  a  bar  to 
the  recovery  of  the  rent,  is  *it  possible  [*741 
that  they  ought  to  have  been  admitted  as  evi- 
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dence  under  the  plea  on  the  record  ?  This  is, 
that  Mar.  1,  1820,  the  plaintiff  below  entered 
in  and  upon  the  demised  premises,  ejected, ex- 
pelled,put  out  and  amoved  the  defendant  from 
the  possession  thereof,  and  continued  him  so 
ejected,  expelled,  put  out  and  amoved,  from 
thence  to  the  time  of  his  plea. 

Now,  under  this  plea,  the  defendant  would 
have  given  in  evidence  that  he  left  the  prem- 
ises of  his  own  accord,  and  remained  out  vol- 
untarily, because  the  plaintiff  had  rendered  it 
disreputable,  as  the  defendant  thought,  to  in- 
habit them. 

Were  the  evidence  to  be  admitted  under 
this  plea,  it  would  be  carrying  legal  fiction 
further,  I  believe,  then  it  ever  has  been  carried, 
and  further  than  is  consistent  with  any  notions 
of  justice. 

The  plaintiff  finding  that  the  allegations  of 
the  defendant,  in  answer  to  the  demand  for 
rent,  was,  that  he  had  been  turned  out  of  pos- 
session, and  kept  out  by  the  plaintiff  himself, 
might  have  gone  to  trial  without  testimony, 
resting  on  his  knowledge  that  no  such  facts  ex- 
isted, or  with  witnesses  to  prove  that  the  alle- 
gations were  entirely  untrue.  But  when  the 
cause  is  opened,  he  learns,  for  the  first  time, 
that  the  allegation  that  he  turned  the  defendant 
out  of  possession  was  a  mere  fiction,  and  that 
he  has  to  defend  himself  against  the  charge  of 
having  kept  a  bawdy-house  1  If  the  plaintiff 
had  been  apprised  that  this  was  the  fact  on 
which  the  defendant  relied,  are  we  to  intend 
that  he  could  have  brought  no  testimony  to 
contradict  the  allegations  of  the  defendant  ? 

If  the  facts  alleged  by  the  defendant  would 
from  a  defense  to  the  action,  it  is  not  possible 
that  the  rules  of  pleading  are  so  absurd  as  to 
exclude  the  defendant  from  putting  them  on  the 
record  in  the  form  of  a  plea.  It  cannot  be  that 
the  science  of  special  pleading  holds  a  party  to 
allege  that  his  adversary  entered  on  premises, 
drove  him  off,  and  kept  him  out,  when  he 
means  to  prove  no  such  fact ;  but,  on  the  con- 
trary, that  he  left  the  premises  voluntarily, 
and  abandoned  them  of  his  own  free  will,  be- 
cause the  plaintiff  had  offended  him  by  permit- 
ting and  participating  in  immoral  practices  in 
742*]  apartments  *under  the  same  roof  with 
the  demised  premises.  There  are  fictions  of 
law  sanctioned  by  great  antiquity,  which  we 
are  obliged  to  maintain, though  they  are  such  a 
violation  of  truth  and  common  sense  as  to  sub- 
ject legal  science  to  contempt  and  odium.  I 
think  we  should  add  to  the  number  of  these,if 
we  were  to  countenance  so  violent  a  fiction  as 
that  on  which  the  defendant  relies. 

But  the  defendant  alleges,  and  alleges  truly, 
in  my  opinion,  that  no  other  plea  than  an  entry 
and  eviction  will  be  a  good  bar  in  an  action  of 
covenant  for  the  payment  of  rent.  It  seems  to 
me  that  this  is  the  strongest  evidence  of  the 
correctness  of  the  opinion  of  the  Supreme 
Court,  which  they  so  strongly  fortify  by  the 
cases  to  which  they  have  referred,  that  an  act- 
ual entry  and  eviction  must  not  only  be  plead- 
ed, but  proved. 

Suppose,  however,  that  there  is  a  difficulty 
in  putting  the  matter  which  the  defendant  in- 
tended to  give  in  evidence,  in  the  form  of  a 
plea  ;  yet  there  was  nothing,  certainly,  to  hin- 
der his  pleading  the  general  issue  and,  under 
that  plea,  giving  notice  according  to  the  stat- 
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ute  of  the  matter  of  defense  on  which  he  in- 
tended to  rely  ;  and  then,  if  the  matter  could 
have  been  pleaded  in  any  form,  it  would,  on 
bein^  proved,  have  been  a  bar  to  the  action. 
But  instead  of  doing  this,  as  if  further  to  mis- 
lead the  plaintiff,  he  has  subjoined  to  his  plea 
a  notice  that  he  would  give  in  evidence  that 
the  plaintiff  was  indebted  to  him  for  money 
lent  and  advanced,  &c.  I  think  the  judgment 
of  the  Supreme  Court  is  as  much  in  accordance 
with  perfectly  well  established  principles  of 
law,  as  it  is  with  the  plain  dictates  of  common 
sense.  I  am,  therefore,  for  affirming  it. 

ALLEN,  Senator.  The  defendant  in  the  court 
below  pleaded  specially,  entry  and  eviction  by 
the  plaintiff.  This  plea  was  given  by  the  com- 
mon law,  on  the  ground  that  the  land  demised 
had  not  been  enjoyed  by  the  tenant  during  the 
time  included  in  the  contract ;  and  when  he 
was  deprived  of  the  use  of  the  land,  the  obli- 
gation to  pay  the  rent  ceased.  (Bac.  Abr.,  tit. 
Rent,  L.)  It  contains  three  material  allega- 
tions :  entry,  eviction  and  keeping  out  of  pos- 
session by  the  plaintiff;  *and  that  they[*743 
are  essential  parts  of  the  plea,  is  evident  from 
all  the  authorities. 

In  a  note  to  Salmon  v.  Smith,  1  Saund.,  204, 
note  2,  Sergeant  Williams  says,  the  plea  would 
not  have  been  good,  without  stating  expulsion 
and  keeping  out  of  possession,  in  connection 
with  entry;  and  he  cites  several  authorities  to 
support  him. 

What  did  the  defendant  offer  to  prove  in 
support  of  this  plea?  Not  an  entry,  certainly; 
for  the  plaintiff  went  into  that  part  of  the  house 
only  which  had  not  been  demised,  and  where 
he  had  a  right  to  go.  But  an  entry,  as  I  un- 
derstand it,  is  the  going  on  the  demised  prem- 
ises, for  the  purpose  of  ousting  the  tenant. 
Was  there  an  eviction,  in  the  sense  of  the  plea? 
Eviction,  as  I  understand  it,  is  a  tortious  act ; 
it  is  putting  the  tenant  out  of  possession  by 
force.  Entry  and  eviction,  under  the  plea, 
means  the  same  thing  as  disseisin,  when  applied 
to  the  tenant  of  the  freehold  ;  which  must  be 
by  entry  and  actual  dispossession  of  the  free- 
hold ;  as  if  a  man  enters  either  by  force  or 
fraud  into  the  house  of  another,  and  turnsout, 
or  at  least,  keeps  him  or  his  servants  out  of 
possession.  (3  Bl.  Com., 170.)  It  is  an  act  which 
is  directly  and  immediately  injurious  to  the 
tenant,  and  for  which  trespass  would  lie  ;  and 
not  merely  a  consequential  injury,  which  would 
be  the  ground  of  an  action  on  the  case. 

The  defendant  offered  to  prove,  in  substance, 
that  the  plaintiff  had  introduced  into  other 
parts  of  the  house  adjacent  to  the  demised 
premises,  prostitutes  and  lewd  women,  f  of  the 
purposes  of  prostitution  ;  that  he,  with  other 
men,  introduced  by  him,  kept  company  with 
them;  that  prostitution, noise  and  riot  were  car- 
ried on  from  time  to  time,  and  obscene  and 
vulgar  language  used,  so  that  the  defendant's 
family  and  the  neighbors  were  greatly  dis- 
turbed, and  odium  and  infamy  thereby  brought 
upon  the  house,  as  a  place  of  ill  fame;  and  that 
the  defendant  was  compelled,  by  the  repetition 
of  these  practices,  to  leave  the  premises,  and 
did,  for  that  cause,  leave  them.  This  conduct 
on  the  part  of  the  plaintiff,  bad  as  it  was,  did 
not,  in  any  view,  amount  to  a  trespass;  which, 
it  appears  to  me,  is  included  in  every  entry 
and  eviction.  The  injury  sustained  by  the  de- 
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744*]fendant,  the  loss  of  possession,  was*not, 
as  I  have  observed,  direct  and  immediate,  but 
consequential,  and  such  as  would  support  an 
action  on  the  case  for  damages. 

Many  other  acts  of  the  landlord  might  be 
supposed,  which  would  produce  the  same  con- 
sequential injury  to  the  tenant,  and  make  it 
not  only  inconvenient  but  almost  impossible 
for  him  to  inhabit  the  premises ;  but  they 
would,  by  no  construction,  amount  to  an  evic- 
tion in  the  sense  of  the  law;  they  would  rather 
be  a  disturbance  of  the  possession.  In  Waldron 
v.  M'Carty,  3  Johns.,  471,  the  action  was  on 
the  covenant  for  quiet  enjoyment,  in  a  deed  ; 
and  the  question  was,  whether  there  was  an 
eviction  or  a  disturbance  of  the  possession. 
Spencer,  J. ,  in  giving  the  opinion  of  the  court, 
makes  an  evident  distinction  between  an  entry 
and  expulsion  from  the  possession  and  an  actual 
disturbance  in  the  possession;  and  the  same  dis- 
tinction appears  in  Kortz  v.  Carpenter,  5  Johns., 
120. 

The  cases  cited  on  the  argument  are  either 
upon  the  question  of  pleading,  or  merely  de- 
termine that  entry  and  eviction  are  an  extin- 
fuishment  of  rent.     None  of  them  directly 
ring  up  the  question  of  what  is,  or  is  not  an 
eviction. 

It  is  true  that  in  Hunt  v.  Cope,  Cowp. .  242, 
Ld.  Mansfield  observed,  that  if  the  defendant 
had  pleaded  eviction,  the  facts  might  have  been 
sufficient  for  the  jury  to  have  found  a  verdict 
in  his  favor.  The  plea  was  entry  upon  the  de- 
mised premises,  and  breaking  and  pulling  down 
the  roof  and  erecting  a  summer  house,  and 
tearing  up  the  benches.  The  entry  in  fact,  and 
demolishing  a  building  so  far  that  it  could  no 
longer  be  used  by  the  tenant,  might  be  evidence 
of  an  eviction  from  that  part  of  the  premises. 
In  Smith  v.  Raleigh,  '6  Camp.,  513,  the  plaintiff 
railed  off  or  inclosed  a  part  of  the  garden,  and 
built  a  privy  upon  it ;  and  Ld.  Ellenborough 
ruled  that  this  was  an  eviction  from  that  part 
of  the  demised  premises.  But  in  the  cause  now 
under  consideration,  the  inquiry  is  rather  into 
the  definition  of  an  eviction,  the  meaning  of 
which  seems  too  obvious  even  to  have  been 
questioned  in  any  of  the  cases.  It  was  con- 
tended on  the  argument,  that  the  facts  offered  in 
proof  by  the  defendant,  should  have  been  left 
to  the  jury  as  evidence  for  them  to  determine 
745*]  *whether  they  amounted  to  an  eviction 
or  not.  What  was  this  but  calling  on  the  jury 
to  determine  the  law,  by  giving  a  construction 
to  legal  terms?  A  state  of  facts  being  given 
and  admitted,  the  judge  determines  whether, 
in  construction  of  law,  they  amount  to  the  legal 
injury  set  up.  The  plea  also  alleges  that  the 
plaintiff,  after  the  eviction,  kept  and  continued 
the  defendant  out  of  the  possession  from  thence 
Hitherto;  but  the  evidence  offered  was,  that  the 
defendant,  after  leaving  the  premises  did  not 
return.  Eight  months  of  the  term  of  two 
years,  the  time  for  which  the  premises  were  de- 
mised, were  unexpired  when  he  went  away. 
No  evidence  was  offered  of  the  continuance  of 
the  indecent  and  immoral  practices  after  that 
time.  The  inference  then  is,  that  the  plaint- 
iff kept  him  out  of  possession  for  the  remain- 
der of  the  time,  by  the  infamy  and  odium 
drawn  upon  the  house  before  he  left  it.  To 
permit  such  a  conclusion  to  establish  this  part 
of  the  plea,  would  be  going  still  greater  lengths. 
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I  am  of  opinion  the  judgment  of  the  Supreme 
Court  should  be  affirmed. 

Eartt,  Livingston,  Smith  and  Wooster,  Sena- 
tors, concurred. 

But  a  majority  were  for  reversal. 

Whereupon,  it  was  ordered,  that  the  judg- 
ment of  the  Supreme  Court  be  reversed;  and 
that  a  venire  de  now  should  issue  in  the  court 
below. 

Reversing— 4  Cow.,  581. 

Criticised— 8  Mo.  App..  334. 

Limited-5  Hill,  54. 

Distinguished-45  N.  Y.,  209. 

Cited  in— 4  Wend.,  427 :  12  Wend.,  532;  20  Wend., 
60 ;  4  N.  Y.,  219,  234 ;  UN.  Y.,  218;  12  N.  Y.,  437  ;  26 
N.  Y..283;  33  N.  Y.,  249;  44 N.  Y.,  386;  46N.  Y..  372; 
4  Hun,  101 :  14  Hun,  597 ;  21  Hun,  82 ;  7  Barb..  85  ;  24 
Barb.,  181 ;  37  Barb.,  315 ;  39  Barb.,  67 ;  6  T.  &  C.,  381 ; 
12  How.  Pr.,  60 ;  14  How.  Pr.,  117. 159, 160 ;  18  How. 
Pr.,  367  ;  57  How.  Pr.,  156 ;  63  How.  Pr.,  276 ;  5  Abb. 
Pr.,  3:  10  Abb.  Pr..  125;  7  Abb.  N.  8.,  63;  1  Sand., 
264;  3  Sand.,  332;  1  Sweeny,  160;  2  E.  D.  S.,  205;  3 
B.  D.  S.,430;  1  Hilt,  325;  2  Hilt.  229;  7  Daly,  385;  8 
Daly,  334;  4  Am.  Rep.,  692  (44  N.  Y..3S2);  8  Am.  Rep., 
325  (106  Mass.,  201);  14  Am.  Rep.,  127  (63  111..  434);  17 
Am.  Rep.,  61  (112  Mass.,  11);  43  Am.  Rep.,  172  (90  N. 
Y.,293);  56  111.,  308. 


*JOHN  CLAPP,  Plaintiff  in  Enor,  [*746 

v. 

WILLIAM  BROMAGHAM  BT  AL.,  Defend- 
ants in  Error. 

Practice. 

Writ  of  error  amended  as  to  return  and  parties,  in 
Court  of  Errors. 

ON  ERROR  from  the  Supreme  Court.  Clapp 
brought  error  to  this  court,  from  a  judg- 
ment in  partition  (vide  5  Cow.,  295,  S.  C., 
and  6  Cow.,  611),  but  by  mistake,  the  writ  of 
error  was  made  returnable  at  a  special  session 
of  the  court,  instead  of  the  general  session,  as 
required  by  the  Statute,  sess.  36,  ch.  10,  sec.  7; 
1  R.  L.,  133,  134,  and  certain  persons,  defend- 
ants, described  as  unknown  owners  in  the  pro- 
ceedings below,  were  also  omitted  in  the  writ. 

On  a  motion  to  set  aside  the  writ  for  irregu- 
larity, 

The  Court  unanimously  allowed  the  writ  to 
be  amended. 

RULE.  "Ordered  that  the  plaintiff  in  error 
have  leave  to  amend  the  writ  brought  and  filed 
in  this  cause,  by  making  it  returnable  at  the 
next  meeting  of  the  Senate,  wheresoever  the 
same  shall  be,  next  after  the  issuing  of  said 
writ,  and  also  by  making  the  unknown  owners, 
parties,  plaintiffs  in  said~writ  of  error,  and  with- 
out costs." 

Cited  in— 6  Wend.,  278 ;  8  Wend..  511 ;  46  N.  Y.,  185 ; 
186  ;  665  N.  Y.,  144;  3  How.  Pr.,  215;  17  How.  Pr.,  292. 


JOHN  LAW  AND  ANDREW  NELSON, 

Plaintiffs  in  Error, 
v. 

JAMES  JACKSON,  ex  dem.  JACOB  LANSING, 
Defendant  in  Error. 

Practice — BUI  of  Exceptions  must  be  Signed  by 
Trial  Judge — Assignment  of  Errors  With- 
drawn— Correction  of  Error — Cost* — Stipula- 
tion to  Turn  Case  into  Bill  of  Exceptions — 
Turning  Case  into  Bill  of  Exceptions. 

A  bill  of  exceptions  must  be  signed  by  the  judge 
who  tries  the  cause. 
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Where  a  cause  was  tried  by  a  circuit  judge,  and 
the  verdict  was  subject  to  a  case  to  be  turned  into  a 
bill  of  exceptions,  which  was  done  in  form,  but  the 
bill  signed  by  the  Chief  Justice  ;  the  Court  of  Errors, 
even  after  assignment  of  errors  and  issue  and  argu- 
ment, refused  to  decide  the  cause  upon  the  matters 
in  the  bill,  considering  it  a  nullity. 

But  they  allowed  the  assignment  of  errors  to  be 
747*]  withdrawn,  on  payment  of  *costs,  that  the 
plaintiffs  In  error  might  move  to  have  the  bill  cor- 
rected in  the  court  below,  and  bring  it  up  on  certio- 
rori.  Semb.  it  would  have  been  otherwise,  if  they 
had  decided  on  the  merits. 

Semble  they  would  not  have  relieved,  if  there  had 
been  no  mistake  of  practice.  Dillon  v.  Doe,  in  Exch. 
Ch.,  note  a  at  the  end  of  the  case.  In  that  case  the 
party  brought  error  before  the  bill  was  signed. 
Held,  that  he  had  waived  it,  and  could  not  be  re- 
lieved. 

The  Court  of  Errors,  inOsgood  v.  The  Manhattan 
Co.,  allowed  an  assignment  of  errors  to  be  with- 
drawn, in  order  to  move  the  Supreme  Court  to 
amend  continuances,  which  was  done,  and  the 
amended  record  brought  up  by  certiorari.  Per 
Jones,  Chancellor,  S.  C.,  1  Cow.,  65. 

The  Supreme  Court  will  allow  an  original  writ  to 
to  be  filed  and  certified,  after  the  want  of  it  is  as- 
signed for  error.  Per  Jones,  Chancellor. 

Hence  the  present  want  of  a  paper  below,  will  not 
prevent  a  certiorari  from  being  awarded  by  the 
Court  of  Errors.  It  is  enough  that  they  see  that  the 
court  below  may  authorize  the  paper  sought  by  the 
certiorari.  Per  Jones,  Chancellor. 

A  stipulation  to  turn  a  case  into  a  bill  of  excep- 
tions or  special  verdict  will  be  enforced  by  the  Su- 
preme Court.  Per  Jones,  Chancellor. 

In  turning  a  case  into  a  special  verdict,  the  court 
must  settle  the  facts  to  be  found  by  it,  if  the  parties 
disagree  ;  thus  performing  the  office  of  a  jury.  Per 
Jones,  Chancellor. 

The  judge  who  tried  the  cause  must  turn  the  case 
into  a  bill  of  exceptions.  Per  Jones,  Chancellor. 

Citations—  1  Cow.,  65  ;  3  Cow.,  612. 


cause  was  tried  July  14,  1823,  before 
J-  Walworth,  then  Circuit  J.,  and  a  verdict 
rendered  for  the  plaintiff  below,  subject  to  the 
opinion  of  the  Supreme  Court  on  a  case  to  be 
made,  with  liberty  to  either  party  to  change  it 
into  a  special  verdict  or  bill  of  exceptions. 
The  case  was  heard  at  bar,  and  judgment  ren- 
dered for  the  plaintiff.  The  bill  of  exceptions 
was  then  settled  by  the  Chief  Justice,  from  the 
case,  and  signed  and  sealed  by  him,  instead  of 
the  circuit  judge. 

The  cause  was  argued  before  this  court,  at 
the  last  September  Session,  in  N.  Y.,  on  the  bill 
so  signed  ;  and  after  deliberating  upon  it,  the 
court,  at  the  subsequent  December  Session,  re- 
fused to  pass  upon  the  merits,  on  the  ground 
that  the  circuit  judge  should  have  signed  and 
sealed  the  bill  ;  that  the  bill,  being  signed  by 
the  wrong  judge,  was  a  nullity  ;  and  nothing, 
therefore,  before  the  court. 

A  motion  was  now  made,  in  behalf  of  the 

Slaintiffs  in  error,  for  relief,  the  nature  and 
isposition  of  which  motion  will  appear  by  the 
opinion  of  the  court.  (Vide  S.  C.,  5  Cow.,  248.) 
7  48*]  *JONES,  Chancellor,  delivered  the  opin- 
ion of  the  court.  This  is  a  motion  for  leave  to 
withdraw  the  assignment  of  errors,  with  the 
view  to  allege  diminution,  and  pray  acertiorari 
to  the  Supreme  Court,  to  certify  to  this  court 
the  bill  of  exceptions  supposed  to  remain  in 
that  court. 

Opposition  is  made  to  the  motion,  on  grounds 
that  well  deserve  the  consideration  of  the  court. 
The  objection  of  the  most  serious  aspect  is,  the 
deferred  period  of  the  application.  The  cause 
has  been  heard,  and  the  court  has  taken  time 
to  make  up  an  opinion  upon  it.  The  difficulty 
which  occasions  the  present  application  was 
made  at  the  hearing  ;  but  the  party  whom  it 
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affected  took  no  step  to  remove  it ;  and  now, 
when  he  finds  it  an  insuperable  bar  to  his  re- 
lief, he  applies  to  the  court  to  delay  its  judg- 
ment, for  the  purpose  of  giving  him  an  oppor- 
tunity to  obviate  it  by  bringing  up  the  record, 
which  ought  to  have  been  sent  in  the  first  in- 
stance. These  objections  would,  probably,  have 
been  conclusive,  if  the  decision  of  this  court 
had  been  upon  the  merits.  If  the  record  had 
been  such  as  to  enable  us  to  consider  the  points 
adjudicated  by  the  Supreme  Court,  and  in- 
tended to  be  reviewed,  though  the  case  might 
have  been  defectively  or  partially  presented, 
and  the  question  haveupdisadvantageously  to 
one  of  the  parties,  the  court  must  have  held 
him  concluded,  and  could  not  have  listened  to 
his  complaint. 

But  the  merits  of  this  case  have  not  been 
brought  before  the  court,  and  could  not  be  con- 
sidered. If  we  proceed  now  to  give  judgment 
on  the  record  before  us,  the  judgment  of  the 
court  will  be  upon  a  record  which  never  was 
before  the  Supreme  Court  for  their  considera- 
tion ;  and  no  one  question  in  controversy  be- 
tween the  parties  before  that  court,  or  in  this, 
will  be  touched  by  the  decision.  It  is  true  that 
the  return  to  the  writ  of  error  presents  us  with 
the  record  of  a  judgment  perfect  in  itself  ;  but 
it  is  equally  true,  that  the  record  so  presented 
is  a  mere  form,  and  that  the  question  intended 
to  be  reviewed  by  this  court,  could  not  appear 
upon  that  record,  but  must  be  embodied  in  an- 
other and  a  distinct  record,  containing  the  bill 
of  exceptions  taken  at  the  trial  of  the  cause. 
We  cannot  *shut  our  eyes  to  this  state  [*74i> 
of  the  case.  The  return  to  the  writ  of  error, 
though  informal  and  substantially  defective, 
distinctly  shows  what  was  intended  by  the  par- 
ties, and  by  the  Supreme  Court.  The  history 
of  the  case,  as  collected  from  that  return,  is 
this  :  that  the  parties  at  the  trial  made  a  case 
for  the  opinion  of  the  Supreme  Court, with  lib- 
erty to  either  of  them  to  turn  that  case  into  a 
special  verdict  or  bill  of  exceptions,  for  the 
purpose  of  bringing  the  questions  of  law  which 
it  involved  before  this  court,  for  ultimate  de- 
cision. We  have  before  us  the  written  con- 
sent of  both  the  parties  to  that  arrangement. 
It  appears  that  the  case  was  argued  before  the 
Supreme  Court,  and  a  judgment  rendered  by 
that  court  upon  it.  It  would  seem  that  the  fail- 
ing party  then  elected  to  turn  the  case  into  a 
bill  of  exceptions  ;  and  a  writing,  purporting 
to  be  the  record  of  a  bill  of  exceptions,  is  an- 
nexed to  the  writ  of  error  as  a  part  of  the  re- 
turn to  it.  But  that  document  cannot  be  the 
true  bill  of  exceptions,  for  it  does  not  conform 
to  the  direction  of  the  statute,  being  sealed  by 
the  Chief  Justice  of  the  Supreme  Court  and 
not  by  the  judge  who  tried  the  cause  ;  and  it 
is,  moreover,  in  itself  informal  and  imperfect1. 
It  is  to  bring  up  the  record  of  the  bill  of  ex- 
ceptions, which  the  circuit  judge  who  tried  the 
cause  allowed,  that  the  plaintiff  in  error  wishes 
the  certiorari  he  contemplates  moving  for.  If 
the  want  of  that  record  had  been  alleged  for 
diminution,  before  the  assignment  of  errors, 
the  certiorari  would  have  issued  of  course;  and 
if  application  had  been  made  for  leave  to  with- 
draw the  assignment  of  errors,  for  the  purpose 
of  alleging  diminution,  at  any  time  before  the 
argument,  the  court,  on  reasonable  cause  shown 
for  it,  would  have  granted  it. 
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The  difficulty  is,  that  this  application  comes 
after  argument ;  but  T  incline  to  think  that  we 
ought,  under  the  special  circumstances  of  this 
case,  to  relieve  the  party,  even  at  this  late 
stage  of  the  cause.  My  reason  is,  that  the  court 
has  not,  in  fact,  had  the  record  before  it  which 
the  parties  intended  to  bring  up,  and  upon 
which  they  have  argued.  There  is  no  record 
75O*]  of  any  bill  of  exceptions  before  *this 
court.  It  follows,  that  either  the  agreement  of 
the  parties  to  turn  the  case  into  a  special  verdict 
or  bill  of  exceptions,  has  not  been  carried  into 
execution,  or  the  bill  of  exceptions  yet  remains 
in  the  Supreme  Court.  If  the  agreement  has 
not  been  carried  into  execution,  it  yet  remains 
to  be  executed,  and  I  must  intend  that  it  will 
be  carried  into  effect  by  the  parties  to  it  : 
and  if  it  has  been  executed,  and  the  case 
turned  into  a  bill  of  exceptions,  then  the  re- 
turning officer  has  neglected  to  send  up  the  bill 
of  exceptions  to  this  court,  and  has  sent,  in  its 
place,  a  substitute  which  we  cannot  receive. 
In  either  case,  a  certiorari  must  go  to  bring  be- 
fore us  the  record  on  which  we  are  to  act,  or 
no  judgment  can  be  rendered  by  this  court 
upon  the  questions  which  have  been  decided 
by  the  Supreme  Court.  I  am  not  willing  to 
place  the  adjudication  of  this  court  upon  the 
record  of  the  judgment  of  the  Supreme  Court 
alone,  because  I  know  that  judgment,  sepa- 
rately from  the  bill  of  exceptions,  to  be  mere 
form,  and  not  intended  to  present  any  ques- 
tion for  the  decision  of  this  court. 

It  is  said  that  the  party  acted  at  his  peril,  in 
bringing  up  an  improper  record,  and  ought  to 
be  concluded  by  the  act  ;  but  the  difficulty  is, 
that  he  has  not  brought  up  an  imperfect  or  de- 
fective record  of  a  bill  of  exceptions.  He  has 
brought  up  no  bill  of  exceptions  at  all;  but  the 
case  itself,  which  was  to  be  turned  into  a  bill 
of  exceptions.  It  may  be  the  right  of  the  plaint- 
iff in  error  to  have  the  case  turned  into  a  bill 
of  exceptions  ;  and  if  difficulties  should  occur 
in  settling  it,  he  may  be  entitled  to  the  aid  of 
the  court  to  which  the  jurisdiction  belongs, 
for  the  removal  of  them.  But  we  have  no 
power  to  substitute  any  other  record  for  that 
which  is  now  before  us,  and  viewing  the  rec- 
ord now  before  us  as  the  return  of  the  case  it- 
self, and  not  the  judgment  which  the  Supreme 
Court  gave  upon  the  case  (for  I  put  mere  for- 
mal record  of  judgment  out  of  the  question), 
I  should,  if  obliged  to  give  a  decision  upon  it, 
be  inclined,  if  at  liberty  to  do  so,  to  assimilate 
it  to  a  writ  of  error  brought  upon  affidavits, 
and  dismiss  or  quash  the  writ.  There  may  be 
difficulties  in  giving  the  case  that  direction  ; 
and  as  I  cannot  reconcile  it  to  my  sense  of  pro- 
751*]  priety,  *unless  from  imperious  neces- 
sity, to  pronounce  a  judgment  of  affirmance 
without  deciding  upon  the  merits,  when  I  feel 
satisfied  that  both  parties  intended  that  the 
decision  should  be  upon  the  merits,  and  when 
the  judgment  might  possibly  be  peremptory  and 
conclusive,  I  prefer  granting  the  application 
for  leave  to  withdraw  the  assignment  of  er- 
rors, in  the  hope  that  the  bill  of  exceptions 
may  be  brought  up,  and  this  court  be  enabled 
to  examine  and  decide  the  questions  it  may 
present  for  adjudication 

It  is  objected  that  this  court  cannot,  in  the 
sound  exercise  of  its  discretion,  take  that  course; 
and  authorities  are  cited,  to  show  that  similiar 
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applications  have  been  refused  by  other  courts 
of  appellate  jurisdiction.  I  have  seen  no  au- 
thority going  to  deny  the  power  of  the  court 
to  grant  the  motion,  and  the  jurisdiction  must 
be  admitted.  It  is  a  question  of  sound  discre- 
tion :  and  I  cannot  persuade  myself  that  we 
should  act  more  discreetly,  by  rendering  a 
judgment  without  examining  the  merits  of  the 
case,  than  to  put  the  cause  in  a  course  to  en- 
able us  to  adjudicate  upon  its  merits  ;  nor  do 
I  think  the  defendant  in  error  has  any  right 
to  assist  on  a  judgment.  I  attach  no  greater 
importance  to  his  right  to  judgment  on  this 
record,  than  I  should  to  the  claim  of  a  party  to 
the  judgment  of  the  court  against  his  adver- 
sary, because  the  suit  was  wrongly  entitled,  or 
some  trivial  error  had  crept  into  the  record. 
He  has  a  right  to  the  judgment  of  the  court,  if 
in  his  favor,  on  the  merits,  but  he  has  no  right 
to  a  judgment  on  mere  matters  of  form.  It  is  in 
the  discretion  of  the  court,  to  allow  defects  of 
form  to  be  corrected  or  supplied,  and  this 
court,  in  the  case  of  Osgood  v.  Manhattan  Co., 
1  Cow.,  65;  S.  C.,  3  Cow.,  612,  acted  upon  that 
principle.  In  that  case  there  was  an  interval 
of  several  terms  between  the  return  of  the  post- 
ea  and  the  rendition  of  judgment;  and  the  de- 
fendant in  error,  who  was  the  plaintiff  below, 
had  made  up  the  record  without  inserting  the 
continuances,  whereby  it  appeared  on  the  face 
of  the  record,  that  the  Statute  of  Limitations 
had  attached,  and  the  writ  of  error  was  too 
late.  A  motion  was  made  to  quash  the  writ 
on  that  ground  ;  and  as  the  plaintiff  in  error 
*had  assigned  errors,  and  could  not  [*752 
gainsay  the  record,  the  motion  could  not  be  re- 
sisted. The  counsel  for  the  plaintiffs  in  error, 
under  these  circumstances,  applied  to  the  court 
for  leave  to  withdraw  the  assignment  of  errors, 
and  for  a  certiorari  to  bring  up  the  record  with 
the  continuances,  and  the  court  granted  the 
motion.  The  consequence  was,  that  an  appli- 
cation was  made  to  the  Supreme  Court,  at  the 
next  term  of  that  court,  to  amend  the  record 
by  inserting  the  continuances.  The  motion 
prevailed  (1  Cow.,  65),  and  the  Court  of  Errors, 
at  its  next  session, heard  the  cause  and  reversed 
the  judgment.  (3  Cow.,  612.) 

That  case  is  a  precedent  for  the  one  now  be- 
fore us,  and  it  shows  that  another  objection 
made  to  this  application,  that  there  is  no  bill 
of  exceptions  in  the  court  below  to  be  sent  up, 
is  of  no  avail.  There  was  no  record  in  that 
case  with  the  continuances  upon  it,  and  the 
party  was  obliged  to  apply  to  the  Supreme 
Court  for  leave  to  file  one  nunc  pro  tune.  So 
in  the  common  case  of  the  want  of  an  original 
alleged  for  diminution,  it  is  the  constant  prac- 
tice of  the  Supreme  Court,  after  error  brought 
and  diminution  alleged,  to  order  an  original 
writ  to  be  filed  nunc  pro  tune,  and  then  to  cer- 
tify that  writ  to  the  court  above,  upon  the 
certiorari. 

The  same  course  may  be  taken  in  this  cause. 
If  the  case  has  not  been  j*et  turned  into  a  bill 
of  exceptions  or  special  verdict,  we  are  to  in- 
tend that  the  Supreme  Court  will  form  a  spe- 
cial verdict,  or  that  the  circuit  judge  will  seal 
a  bill  of  exceptions,  which  the  certiorari  will 
bring  up  to  us.  We  are  to  intend  that  this  will 
be  done,  because  it  is  the  right  of  the  plaintiff 
in  error  to  require  it.  His  right  rests  upon  the 
stipulation  of  the  parties,  and  unless  he  has 
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waived  the  rijjht  he  reserved  by  the  stipulation 
or  has  otherwise  lost  the  benefit  of  that  stipu- 
lation, the  proper  court  or  judge  will  see  that 
it  is  made  available  to  him.  It  is  true  that  the 
other  party  may  show  that  he  has  waived  or 
lost  the  benefit  of  it,  but  that  is  not  a  matter 
for  inquiry  in  this  court.  The  defendant  in 
753*]error  will  *be  at  liberty  to  urge  the  ob- 
jection in  the  court  or  before  the  judge,  to 
whom  it  belongs  to  act  upon  the  application 
which  the  plaintiffs  in  error  may  be  advised  to 
make;  and  to  that  forum  this  court  must  refer 
him. 

I  cannot  take  notice  of  the  suggestion  th-it 
no  exception  was  taken  at  the  trial.  The  writ- 
ten stipulation  admits  that  exceptions  were 
taken, and  the  party  cannot  be  allowed  to  make 
.an  averment  in  contradiction  to  his  own  admis- 
sion. Nor  can  I  admit  the  force  of  the  objec- 
tion arising  from  the  difficulty  of  forming  a 
special  verdict  or  bill  of  exceptions.  The  par- 
ties have  agreed  that  the  case  shall  be  turned 
into  a  special  verdict  or  bill  of  exceptions,  and 
they  must  abide  by  their  agreement.  It  is  too 
late  to  object  that  they  might  have  gone  to  the 
jury  on  the  questions  of  fact.  They  have 
waived  the  right  to  do  so.  If  that  objection 
could  avail,  it  would  apply  to  every  case  where 
a  verdict  is  taken  by  consent,  subject  to  a  case. 
But  the  objection  cannot  prevail.  The  parties 
must  abide  by  their  stipulation.  There  may 
be  difficulty  in  making  up  the  special  verdict 
or  adjusting  the  bill  of  exceptions;  but  the 
court,  if  the  case  is  to  be  turned  into  a  special 
verdict,  must  perform  the  duty  of  the  jury.and 
settle  the  facts  for  the  parties,  if  they  disagree, 
and  if  the  case  is  to  be  turned  into  a  bill  of  ex- 
ceptions, the  circuit  judge  must,  in  like  man- 
ner, in  case  of  the  disagreement  of  the  parties, 
state  the  evidence,  the  points  made  by  the  par- 
ties, and  his  opinion  upon  them. 

Cases  may  occur  where  the  difficulty  of  do- 
ing this,  may  be  insurmountable,  but  this  court 
can  never  know  whether  such  difficulties  exist 
or  not.  It  will  be  for  the  plaintiff  in  error  to 
procure  the  court  to  settle  the  special  verdict, 
or  the  circuit  judge  to  sign  the  bill  of  excep- 
tions: and  if  he  is  unable  to  effect  that  object, 
he  will  lose  the  benefit  of  his  writ  of  certiorari 
and  judgment  must  go  against  him.  Upon  the 
whole,  I  see  no  controlling  objection  to  giving 
to  the  plaintiff  in  error  an  opportunity,  if  in 
his  power,  to  bring  up  the  bill  of  exceptions  in 
a  proper  form,  to  enable  this  court  to  adjudi- 
754*]  cate  upon  it;  and  I  am.  therefore,  *of 
opinion  that  his  application,  for  leave  towith- 

(a)  But  the  decision  of  this  motion  would,  doubt- 
less, have  been  different,  if  the  party  applying  had 
labored  under  no  mistake  of  practice.  This  appears 
by  the  following  case  in  the  Exchequer  Chamberin 
Kii'-rhiM'l,  by  whose  practice  our  Court  of  Errors  ex- 
pressly govern  themselves,  in  all  cases  where  their 
own  rules  are  silent. 

In  the  EXCHEQUER  CHAMBER,  Trin.  Terra,  1823. 
DILTXJN  v.  DOE.  dein.  PARKER.  1  Bin?..  17. 

At  the  trial  of  this  cause,  a  bill  of  exceptions  had 
been  tendered :  but  a  verdict  having  been  found  for 
the  defendant  in  error,  he  entered  up  judgment  in 
the  term  succeeding  the  trial.  The  plaintiff  in  er- 
ror immediately  removed  the  cause  into  this  court, 
bv  writ  of  error ;  but  could  not  agree  with  the  de- 
fendant in  error  as  to  the  terms  of  the  hill  of  excep- 
tions, so  that  the  judge's  signature  had  never  been 
obtained :  and  now,  when  a  year  had  elapsed  since 
the  commencement  of  the  suit  in  error,  when  the 
common  assignment  of  errors  had  been  made,  and 
issue  joined  thereon. 
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draw  his  assignment  of  errors  ought  to  be 
granted. 

RUI.K.  "  That  the  plaintiffs  have  leave  to 
withdraw  the  assignment  filed  in  this  cause,  on 
payment  of  costs."  (a) 

Cited  in-8  Cow.,  756 ;  3  How.  Pr.,  216 ;  6  How.  Pr., 
445;  20Wis.,  196. 
See— 6  Cow.,  248. 


*JACOB  POWELL  AND  THOMAS  [*755 
POWELL,  Plaintiffs  in  Error, 

n. 
THOMAS    WATERS,   Defendant  in  Error. 

Practice — Assignment  of  Errors  Allowed  to  be 
Withdrawn,  for  Correction  of  Mistake,  After 
Argument  and  Expressions  of  Opinion  on  Mer- 
its— Questions  as  to  Competency  of  Witnesses, 
Must  be  Raised  by  Special  Verdict. 

Where  the  question  as  to  the  competency  of  a  wit- 
ness came,  by  mistake  of  counsel,  to  the  Court  of 
Errors,  on  a  special  verdict,  instead  of  a  bill  of  ex- 
ceptions, being  evidently  the  main  question  intend- 
ed to  be  raised  on  error,  and  the  court  heard  the 
argument  on  the  question,  but  refused  to  decide  it 
because  not  properly  raised,  the  court,though  some 
of  its  members  had  given  9pinions  on  the  merits  of 
the  case,  allowed  the  assignment  of  errors  to  be 
withdrawn,  in  order  that  the  plaintiffs  in  error 
might  apply  to  the  court  below,  and  obtain  a  bill  of 
exceptions. 

The  motion  was  granted,  though  it  did  not  appear 
that  any  right  was  reserved  below,  to  have  a  bill  of 
exceptions  on  the  point,  by  written  stipulation,  the 
exception  haying  been,  in  fact,  taken  at  the  trial. 
But  the  motion  was  granted  on  terms  of  paying 
costs,  and  that  if  no  bill  should  be  returned  within 
a  reasonable  time,  judgment  should  go  against  the 
plaintiffs  in  error. 

The  court  will  not,  generally,  give  a  chance  to  ob- 
tain such  an  amendment  after  argument  and  an  ex- 
pression of  opinion  by  its  members  on  the  merits. 
Per  Jones.  Chancellor. 

Citations— 8  Cow.,  746, 751. 

THIS  cause  was  now  moved  again,  upon  the 
question  stated  and  partially  discussed,  S. 
C.  ante,  707,  whether  the  plaintiffs  in  error 
should  have  leave  to  withdraw  their  assign- 
ment of  errors,  with  a  view  to  bring  up  the 
question  upon  the  competency  of  Smith,  the 
witness,  by  a  bill  of  exceptions,  the  court  hav- 
ing refused  to  decide  it  upon  the  special  ver- 
dict. 

JONES,  Chancellor,  now  delivered  the  opinion 
of  the  court,  as  follows: 

This  cause  was  argued  at  the  special  session 
of  this  court  in  Sept.,  on  a  special  verdict;  but 
the  leading  question  in  the  case,  turning  on 
the  admissibility  of  a  witness,  an  opinion  was 

Mr.  Chitty,  on  the  behalf  of  the  plaintiff  in  error' 
moved  fora  rule  to  show  cause  why  the  defendant 
in  error  should  not  be  compelled  to  settle  the  bill  of 
exceptions,  and  why  it  should  not  be  appended  to 
the  writ  of  error. 

Mr.  W.  E.  Taunton,  who  opposed  the  rule,  point- 
ed out  the  delay  which  a  plaintiff  in  error  might  oc- 
casion if,  after  lying  by  for  a  12  month,  he  could 
succeed  in  such  an  application.  He  contended  that 
the  court  had  no  jurisdiction  to  cause  anything  ex- 
traneous to  be  appended  to  the  writ  of  error,  and 
cited  Wright  v.  Sharp,  Salk.,  288,  to  show  the  jeal- 
ousy with  which  proceedings  of  this  nature  are 
watched. 

TheCourt  thought  the  plaintiff  in  error  had  waived 
his  bill  of  exceptions,  by  bringing  a  writ  of  error 
before  the  bill  of  exceptions  was  signed,  and  that 
they  had  no  authority  to  take  the  step  which  the 
plaintiff  in  error  proposed,  Mr.  Chttty,  therefore, 

Took  nothing  by  his  motion. 
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•expressed  by  this  court,  at  its  adjourned  ses- 
siofl  in  Dec.  last,  that  the  point  could  not  be 
raised  on  the  special  verdict,  and  could  only 
be  brought  up  by  a  bill  of  exceptions  to  the 
•opinion  of  the  judge,  who  overruled  the  objec- 
756*]  tion  *taken  to  the  competency  of  the 
witness  at  the  trial. 

The  object  of  the  present  motion  of  the 
plaintiffs  in  error  is,  to  place  the  question  in 
that  attitude  and,  for  that  purpose,  to  with- 
draw the  assignment  of  errors,  which  admits 
the  record  in  its  present  form  to  be  perfect,  and 
precludes  them  from  alleging  the  want  of  the 
record  of  a  bill  of  exceptions  in  diminution. 
In  support  of  the  application,  the  case  of  Os- 
.good  v.  Manhattan  Co. ,  stated  by  Jones,  Ch. , 
ante,  751,  and  the  recent  case  of  Law  v.  Jack- 
son, ante,  746,  are  relied  on.  The  defendant 
In  error  insists  that  the  principle  of  those  cases 
has  no  application  to  this,  first,  because  in  one 
•of  those  cases  the  record  was  imperfect,  for  the 
want  of  continuances,  and  in  the  other  the  rec- 
ord was  inadmissible  for  the  want  of  the  signa- 
ture and  seal  of  the  circuit  judge;  and  second- 
ly, because  the  application  in  the  first  of  those 
cases  was  supported  by  a  regular  bill  of  excep- 
tions, and  proof  by  affidavit  of  the  time  of  the 
rendition  of  the  judgment  of  the  Supreme 
Court  upon  it,  conclusively  showing  that  the 
•continuances  which  were  omitted  ought  to  be 
entered  on  the  record,  and  in  the  second,  by 
the  stipulation  of  the  parties,  to  turn  the  case 
into  a  bill  of  exceptions  or  special  verdict;  but 
that,  in  this  case,  werhave  before  us  a  regular 
and  perfect  special  verdict,  and  there  is  no  evi- 
dence to  show  that  any  bill  of  exceptions  has 
^ver  been  taken,  or  any  agreement  made  for 
putting  the  question  in  that  form.  To  which 
it  was  answered,  that  this  court  cannot  judi- 
cially know  what  the  state  of  the  proceedings 
was  in  the  court  below,  nor  whether  a  bill  of 
•exceptions  could  or  would  be  returned  upon  a 
writ  of  eertiorari  or  not;  but  that  it  was  in  the 
knowledge  of  this  court,  that  the  question  de- 
cided by  the  Supreme  Court,  and  intended  to 
be  submitted  to  this  court,  and  which  was 
argued  by  the  counsel,  had  not  been  decided 
by  this  court;  and  that  the  same  principle 
which  had  led  the  court  to  grant  relief  in  the 
case  which  had  been  cited,  entitled  the  plaint 
757*]iffs  in  *error  in  this  cause  to  similar  re- 
lief. The  claim  to  the  favor  of  the  court  in 
this  case,  is  certainly  weaker  than  it  was  in 
either  of  the  cases  which  have  been  cited  in 
support  of  it.  In  those  cases  the  whole  merits 
were  excluded  by  the  form  of  the  record  as  it 
first  stood,  and  unless  the  plaintiff  had  been 
allowed  to  allege  diminution,  and  perfect  the 
•case  by  a  further  return,  judgment  must  have 
gone  against  him  as  of  course.  But  in  this 
case  we  have  a  perfect  record  before  us,  which 
presented  the  question  of  usury  for  decision, 
though  it  excluded  the  question  of  the  compe 
tency  of  the  witness  who  proved  the  usury,  to 
testify  to  the  point.  The  question  of  usury  was 
fully  discussed,  and  the  opinions  of  some  of 
the  members  of  the  court  were  expressed  upon 
it;  and  generally,  the  court  would  hold  it  too 
late,  after  argument  and  the  opinions  of  the 
judges  declared,  to  withdraw  the  record  or  ap- 
ply for  leave  to  supply  the  defects  of  the  case 
submitted  for  decision.  In  this  case,  however, 
the  main  and  most  material  point  is  undecided. 
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We  have  been  compelled  to  pass  by  the  ques- 
tion which  the  Supreme  Court  decided,  and  to 
disregard  the  objection  taken  by  the  plaintiffs 
in  error,  and  which,  if  well  founded, must  have 
been  decisive  in  their  favor.  In  that  respect 
the  merits  have  been  wholly  excluded  by  the 
form  of  the  record,  and  the  object  and  pur- 
pose of  the  writ  of  error,  which  was  to  review 
the  decision  of  the  Supreme  Court,  has  been 
disappointed.  It  would  be  extremely  desirable 
that  this  court  of  appellate  jurisdiction  should, 
in  all  cases,  review  and  decide  upon  the  point 
which  was  before  the  Supreme  Court  for  ad- 
judication, and  not  upon  questions  which  that 
court  has  not  considered.  This  application, 
therefore,  if  the  objections  to  it  are  not  insu- 
perable, ought  to  be  granted. 

The  objections  are,  that  it  comes  too  late, 
and  that  no  sufficient  foundation  is  laid  for  an 
application  to  the  Supreme  Court  for  a  bill  of 
exceptions.  To  the  first  objection  it  is  an- 
swered that  the  same  exception  was  taken  in 
the  case  of  Law  v.  Lansing,  and  was  overruled. 
In  that  *case  the  application  was  made  [*758 
after  the  argument  of  the  cause  ;  but  the  spe- 
cial circumstances  induced  the  court  to  hear 
it,  and  the  peculiar  circumstances  of  this  case 
appear  to  me  to  entitle  this  application  to  the 
same  indulgence.  The  second  objection,  if 
fully  borne  out  by  the  facts,  would  have  great 
weight  and,  perhaps,  be  decisive.  It  is  fit  that 
this  court  should  require  the  party  who  ap- 
plies for  a  suspension  of  its  judgment,  for  the 
purpose  of  bringing  up  a  more  perfect  record, 
to  show  sufficient  probable  reason  for  suppos- 
ing that  such  record  can  be  brought  up,  as 
otherwise  the  opposite  party  might  be  delayed 
to  no  purpose. 

In  the  case  of  Osgoodv.  Manhattan  Co.,  there 
was  a  foundation  laid  for  the  application,  by 
showing  that  the  judgment  of  the  Supreme 
Court  was,  in  fact,  rendered  four  terms  after 
that  of  which  it  appeared  by  the  record  to  be 
given,  which  could  only  have  arisen  from  the 
act  of  the  pleader  in  entering  it  of  the  term 
next  after  the  verdict,  without  entering  or  en 
rolling  the  continuances ;  and  in  the  case  of 
Law  v.  Lansing,  it  appeared  that  the  parties 
were  under  a  stipulation  or  agreement  in  writ- 
ing, to  turn  the  case  into  a  bill  of  exceptions. 
There  was.  therefore,  in  each  case,  sufficient 
ground  for  this  court  to  presume  that  the  prop- 
er record  was  in  the  court  below,  or  might  be 
directed  by  the  court  to  be  made  up  and  filed 
for  the  return  of  the  writ  of  eertiorari,  when 
issued  by  this  court.  In  the  present  case  there 
is  no  proof  before  us  that  any  stipulation  exists, 
entitling  or  enabling  the  plaintiffs  in  error  to 
turn  the  case  into  a  bill  of  exceptions.  It  seems* 
probable  that  the  provision  for  turning  it  into 
a  special  verdict,  was  supposed  by  the  parties 
to  be  sufficient  to  secure  to  them  the  full  bene- 
fit of  all  the  points  made  at  the  trial ;  and  if 
they  acted  under  a  mistake,  and  it  should  be 
admitted,  or  satisfactorily  shown,  that  the  ex- 
ception to  the  witness  was  taken  at  the  trial, 
and  passed  upon  by  the  circuit  judge,  and  that 
his  opinion  was  referred  to  the  Supreme  Court 
for  decision,  and  the  right  reserved  to  have 
that  decision  reviewed  by  this  court,  is  it  cer- 
tain, or  can  we  intend  or  presume  that  the  ob- 
jection of  the  want  of  a  *written  stip-  [*759 
ulation,  supposing  none  to  exist,  would  be 
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raised  and  must  prevail  against  the  just  claim 
of  Ihe  plaintiffs  in  error  to  a  formal  bill  of  ex- 
ceptions, to  bring  up  the  question?  It  appears 
by  the  record  itself,  that  the  -witness  was  ob- 
jected to  at  the  trial,  as  incompetent  to  testify 
to  the  point  on  which  he  was  examined,  and 
it  is  alleged  that  their  intention  was  to  reserve 
the  right  to  bring  the  question  of  bis  compe- 
tency before  this  court  for  decision.  The  affi- 
davits on  the  part  of  the  plaintiffs  in  error  dis- 
close full  evidence  of  such  intention.  The 
statement  in  substance  is,  that  the  defense 
chiefly  relied  upon  at  the  trial,  was  the  incom- 
petency  of  the  witness  ;  that  the  right  was  ex- 
pressly reserved  by  the  parties  at  the  time,  to 
bring  up  the  point  to  this  court  for  ulterior  de- 
cisions ;  that  the  case  made  for  the  Supreme 
Court  presented  that  question  as  the  promi- 
nent point :  and'that  it  was  the  question  princi- 
pally agitated  and  exclusively  decided  upon  by 
the  Supreme  Court ;  and  that  the  purpose  of 
the  writ  of  error  was  to  bring  the  decision  of 
that  court  upon  it  before  this  court  for  review. 
The  case,  as  reported,  shows  the  truth  of 
these  allegations,  as  respects  the  argument  and 
decision  of  the  cause  in  the  Supreme  Court ; 
and  the  reasons  assigned  by  the  judges  of  that 
court  for  their  judgment  apply  exclusively  to 
the  admissibility  of  the  witness  ;  and  the  coun- 
sel, on  the  argument  of  the  cause  before  this 
court,  admitted  that  the  understanding  of  the 
parties  was,  that  the  same  question  was  to  be 
heard  and  determined  by  this  court.  It  seems 
to  have  been  supposed  that  the  point  might 
arise  upon  the  record  now  before  the  court, 
and  under  that  impression  it  was  fully  argued 
on  both  sides,  and  submitted  to  this  court  for 
decision.  The  parties  erred  in  supposing  that 
the  question  could  come  before  this  court  upon 
a  special  verdict,  or  that  consent  alone  could 
give  this  court  jurisdiction  of  it ;  and  unless 
this  court  can  interpose  the  benefit  of  the  ob- 
jection of  the  plaintiffs  in  error  to  the  witness, 
if  well  taken,  it  must  be  lost  to  them.  It  would 
be  peculiarly  hard  upon  them  to  suffer  so  se- 
76O*]  verely  by  an  error  into  *which  both 
the  parties  have  so  strangely  fallen  ;  and  under 
all  the  circumstances  of  the  case,  I  cannot  per- 
mit the  want  of  proof  of  a  formal  stipulation 
to  turn  the  case  into  a  bill  of  exceptions,  to 
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prevail  against  the  present  application.  The 
exception  taken  by  the  plaintiffs  in  error  a*  the 
trial;  their  alleged  reservation  of  the  right  to- 
bring  it  up  to  this  court  in  the  last  resort,  their 
mistake  and  misapprehension  of  the  proper 
form  for  the  objection  to  assume,  to  entitle  it 
to  be  heard  and;decided  by  this  court;  the  clear 
and  undisputed  fact  that  the  competency  of 
the  witness  was  the  point  decided  by  the  Su- 
preme Court;  the  understanding  of  the  parties 
that  the  point  so  decided  by  that  court  was  to 
be  reviewed  by  us;  the  impression  the  parties- 
were  under  that  this  record  would  bring  up 
that  point  for  decision;  the  surprise  upon  the 
plaintiffs  in  error,  and  the  effect  of  our  judg- 
ment to  conclude  their  rights,  without  adjudi- 
cating upon  the  merits  of  their  objection,  en- 
title them  to  the  best  aid  we  can  give  them,  for 
the  removal  of  the  formal  objections  which, 
obstruct  a  decision  on  the  merits. 

I  am  inclined,  therefore,  to  suspend  the  judg- 
ment of  the  court  and  to  allow  them  the  bene- 
fit of  a  writ  of  certiorari;  and  for  that,  purpose,, 
to  enter  a  rule  for  leave  to  withdraw  the  as- 
signment of  errors  and  allege  diminution,  upon 
the  terms  of  payment  of  costs ;  and  that,  in 
case  of  failure  to  bring  up  a  record  of  a  bill  of 
exceptions  within  a  reasonable  time,  judgment 
be  rendered  against  them. 

Rule  accordingly. 


*ANONYMOUS. 
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The  President  of  the  Senate  may  vote  and  act,, 
generally,  as  a  member  of  the  Court  of  Errors. 

N.  B.  In  consequence  of  the  discussion, 
ante,  399,  Utica  Bank  v.  Wager,  on  the  ques- 
tion whether  the  President  and  Senate  has  a 
right  to  vote  and  act  generally  as  a  member  of 
the  Court  of  Errors,  it  is  proper  to  mention 
here  that,  during  the  winter  session  (1829),  the 
claim  of  that  right  was  renewed  by  Lieut.  - 
Gov.  Throop. 

WALWORTH,  Chancellor,  offered  a  resolution, 
which  he  supported  by  a  very  able  opinion,  in 
favor  of  the  right. 

SUTHERLAND,  J.,  concurred. 

The  resolution  was  adopted,  23  to  5. 
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JACKSON,  ex  dem.  GLOVER,  v.  WINSLOW. 

Deeds  —  Consideration  —  Registry  of —  Quitclaim 
without  Warranty  does  not  Pass  Subsequently 
Acquired  Title  —  Seisin  —  Possession  Prima 
Facie  Evidence  of— Notice. 

Possession  of  land  is,  prima  facie,  evidence  of 
seisin. 

A  quitclaim  deed,  or  deed  without  warranty,  by 
one  having1  no  title  at  the  time,  will  not  operate  to 
carry  a  title  subsequently  acquired  by  the  grantor. 
Otherwise,  of  a  deed  with  warranty. 

A  judgment  debtor  holding-  a  deed  of  lands  is 
seised  as  to  his  creditor,  though  his  deed  be  not  re- 
corded pursuant  to  the  statute.  Hence,  a  convey- 
ance or  mortgage,  bona  fide,  by  him,  intermediate 
the  judgment  and  a  sale  on  a  ft.  fa.,  will  not  defeat 
the  latter  sale ;  for  this  relates  to  the  time  of  dock- 
eting the  judgment. 

A  grantee,  assuming  the  payment  of  a  debt  due 
from  his  grantor,  is  a  sufficient  consideration  to 
make  a  purchase  or  mortgage  of  land  valid  within 
the  Registry  Acts,  as  against  an  unrecorded  deed. 

Conceded,  however,  that  actual  notice  will  supply 
the  place  of  registry,  and  that  notice  to  the  agent 
is  notice  to  the  principal. 

Citations— 14  Johns..  194 ;  Co.  Litt.,  sec.  446  and  p. 
265  a,  b ;  1  Cow.,  616. 

pJECTMENT  for  part  of  lot  No.  68,  in  the 
-U  Town  of  Preble.  in  the  County  of  Cort- 
land  ;  tried  at  the  circuit  in  that  county,  Jan. 
3,  1827,  before  Nelson,  Circuit  J. 

At  the  trial  the  plaintiff  proved  that  Samuel 
Crarath  died  seised  of  the  premises  in  question 
between  15  and  20  years  before. 

He  then  produced  a  record  in  partition  in 
the  C.  P.  of  Cortland,  of  the  premises  in  ques- 
tion, between  the  heirs  of  Samuel  Crarath, 
filed  Mar.  19,  1819,  by  which  it  appeared  that 
the  Commissioners  of  Partition  reported  that 
the  lands  could  not  be  divided,  and  that  they 
were  ordered  to  be  sold. 

1 4*]  *The  plain  tiff  further  proved  that  Mar. 
26,  1819,  the  Commissioners  conveyed  the 

NOTE.— Covenant  of  warranty— Estoppel  of  grantor 
from  setting  up  subsequently  acquired  title. 

A  deed  of  lands  with  a  general  warranty  estops  the 
grantor  from  setting  up  a  subsequently  acquired  title. 
See  Jackson  v.  Hoffman,  post,  p.  271,  note. 

Where  there  is  no  warranty,  a  title  not  in  esse  will 
not  pass  by  way  of  estoppel. 

In  addition  to  the  above  case  of  Jackson  v.  Wins- 
low,  see  Jackson  v.  Wright,  14  Johns,.  193 :  Jackson 
v.  Hubble,  1  Cow.,  613;  Jackson  v.Bradf ord,  4  Wend., 
619 ;  Dwight  v.  Peart,  24  Barb.,  55. 

As  to  what  amounts  to  a  breach  of  warranty,  see 
Vanderkarr  v.  Vanderkarr,  11  Johns.,  122,  note. 
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premises  in  question  to  Obed  Crarath,  who, 
Sept.  19,  1820,  conveyed  to  Jared  Parsons  in 
fee,  who,  on  the  same  day,  mortgaged  them  to 
the  lessor  of  the  plaintiff,  to  secure  the  pay- 
ment of  $539.23.  The  deed  to  Jared  Parsons 
was  delivered  to  W.  M.  Allen.  This  deed  and 
the  subsequent  mortgage  were  acknowledged 
and  recorded  the  day  of  their  date. 

The  defendant  proved  a  judgment  in  the 
Supreme  Court  in  favor  of  W.  J.  &  A.  Marvin 
against  Noah  Parsons,  for  $3,015.25,  perfected 
Nov.  15,  1817 ;  a  fi.  fa.  and  sale  of  the  prem- 
ises in  question  upon  the  judgment  to  the 
Marvins,  by  deed  in  fee  from  the  sheriff,  dated 
Jan.  16,  1824 ;  and  a  deed  in  fee  from  them  to 
the  defendant  of  the  same  premises,  dated 
Aug.  1,  1825. 

It  further  appeared  that  Obed  Crarath,  June 
1, 1816,  pursuant  to  a  previous  bond  for  a  deed 
of  the  premises  in  question  from  him  to  Noah 
Parsons,  conveyed  in  fee  to  the  latter,  for  the 
consideration  of  his  note  of  $67  at  a  year, 
which  was  paid  when  due. 

July  9,  1818,  Obed  Crarath  took  back  the 
deed  from  him  to  Noah  Parsons.  The  deed 
was  so  taken  back  as  security  to  Crarath 
against  a  note  which  he  had  signed  with  Noah 
Parsons  to  one  Tallman.  The  deed  was  after- 
wards destroyed. 

The  deed  from  Obed  Crarath  to  Jared  Par- 
sons was  given  at  the  instance  of  W.  M.  Allen, 
who  informed  Crarath  that  Jared  Parsons  had 
the  bond  for  a  deed  which  Crarath  had  given 
to  Noah  Parsons.  The  bond  had  not  been 
given  up  when  the  first  deed  was  executed. 

A  few  days  after  executing  the  second  deed 
the  bond  was  given  to  Crarath.  Allen  did  not 
inform  Crarath  he  was  agent  for  Jared  Parsons. 

Noah  Parsons  became  insolvent  in  1818  or 
1819.  The  agent  of  Glover,  the  lessor  of  the 
plaintiff,  requested  one  Mason  to  become  obli- 
gated to  Tallman  for  the  note  which  Crarath 
signed  with  Noah  Parsons ;  and  Mason  paid 
the  note,  which  was  $500.  Allen  now  held 
this  note. 

*It  further  appeared  that  one  Kellogg,  [*15 
previous  to  the  note  being  taken  up,  came  to 
Allen,  in  behalf  of  Glover,  the  lessor  of  the 
plaintiff,  and  wished  to  get  Crarath's  name  off 
the  note ;  and  said  if  that  could  be  done, 
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Crarath  would  give  a  deed  to  Jared  Parsons, 
and  he  to  Glover.  Kellogg's  object  was  to  se- 
cure a  debt  due  to  Glover,  the  lessor  of  the 
plaintiff,  from  Noah  Parsons.  It  was  under- 
stood that  Jared  Parsons  had  bid  off  the  prem- 
ises on  an  execution  against  Noah  Parsons,  but 
that  Crarath  had  a  title  to  them.  It  was  con- 
sidered that  the  note  to  Tallman  was  an  in- 
cumbrance  on  the  premises;  and  if  Kellogg 
could  take  up  the  note,  Glover,  the  lessor  of 
the  plaintiff,  was  to  have  a  mortgage  from 
Jared  Parsons  for  the  amount  of  his  debt 
against  Noah  Parsons.  Allen,  who  drew  the 
second  deed,  testified  that  Jared  Parsons  was 
not  present  at  the  time,  and  that  he,  the  wit- 
ness, did  not  communicate  to  him  the  fact  that 
there  was  another  deed  until  after  the  execu- 
tion and  delivery  of  the  mortgage.  When  he 
made  the  communication  Kellogg  was  not 
present. 

Kellogg  testified  that  June  27,  1818,  Noah 
Parsons  became  indebted  to  Glover,  the  lessor 
of  the  plaintiff,  in  $481.66 ;  that  he  came  to 
Cortland  Co.  as  the  agent  of  Glover,  to  secure 
his  demand.  Noah  Parsons  agreed  to  secure 
it,  and  informed  him  that  Jared  Parsons  owned 
the  property  in  consequence  of  a  purchase 
made  at  sheriff's  sale;  that  Crarath  had  not 
conveyed  the  property  to  Jared,  because  he 
was  liable  on  the  note  to  Tallman,  but  that  he 
would  convey  it  on  being  indemnified  against 
the  note.  Kellogg  procured  Mason  to  secure 
this  note,  and  Allen  then  discharged  Crarath 
from  it ;  whereupon  Crarath  executed  the  sec- 
ond deed  to  Jared  Parsons,  and  he  executed 
the  mortgage  to  Glover,  the  lessor  of  the  plaint- 
iff ;  that  Noah  Parsons  never  informed  him 
(Kellogg)  that  Crarath  had  given  a  deed  to 
Noah  Parsons,  nor  did  Kellogg  know  of  that 
deed  until  the  mortgage  was  given  and  record- 
ed, but  he  understood  the  premises  were  paid 
for  by  Noah  Parsons,  and  had  been  sold  on  the 
oldest  judgment  against  him.  Kellogg  did  not 
know  of  the  judgment  of  the  Marvins. 

The  defendant  gave  in  evidence  a  judgment 
of  the  Cortland  C.  P.  in  favor  of  one  Clark 
against  Noah  Parsons,  for  $1,106.70,  perfected 
16*]  Sept.  15,  1819,  and  a  sheriff's  *deed  of 
the  premises  in  question  under  a  fi.fa.  upon 
that  judgment,  to  Jared  Parsons. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  Supreme  Court  on  a  case  containing 
the  above  facts. 

Mr.  D.  Cady  for  the  plaintiff.  The  deed  of 
1816,  from  Obed  Crarath  to  Noah  Parsons, 
was  never  recorded,  and  must,  therefore,  be 
deemed  fraudulent  and  void  as  to  the  lessor  of 
the  plaintiff,  who  is  a  bona  fide  purchaser.  No 
actual  personal  notice  can  be  pretended,  nor 
was  there  any  notice  to  his  mortgagor. 

But  suppose,  for  the  sake  of  the  argument, 
that  the  lessor  of  the  plaintiff  and  his  mort- 
gagor acted  with  full  notice.  Obed  Crarath, 
when  he  gave  the  deed  to  Noah  Parsons,  had 
no  title,  and  the  title  which  he  afterwards  ac 
quired  did  not  inure  to  the  benefit  of  Noah 
Parsons,  his  grantee.  The  first  title  which 
Obed  Crarath  had  was  under  the  partition 
deed.  The  deed  from  him  to  N.  Parsons  con- 
tained no  warranty  of  title  ;  it  must  be  taken 
to  have  been  a  mere  quitclaim  and,  as  such, 
it  is  well  settled,  could  never  operate  to  carry 
a  previous  title. 
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Again ;  the  deed  to  Noah  Parsons  was  sur- 
rendered to  the  grantor,  Obed  Crarath,  and 
though  this  act  would  not  pass  back  the  title, 
yet  it  amounts  to  the  same  thing  as  to  the 
grantee.  He  has  voluntarily  deprived  himself 
of  the  evidence  of  title.  The  deed  was  volun- 
tarily destroyed,  and  he  shall  not  be  permitted 
to  set  it  up. 

Mr.  J.  A.  Spencer,  contra,  Though  there 
was  no  registry  or  actual  notice  to  the  lessor 
of  the  plaintiff,  or  his  mortgagor,  of  the  deed 
to  Noah  Parsons,  yet  it  is  enough  that  there 
was  constructive  notice.  This  existed.  Notice 
to  the  agent  is  notice  to  the  principal.  Jack- 
son v.  Sharp,  9  Johns.,  163.  Allen,  the  attor- 
ney employed  by  Kellogg  to  obtain  the  second 
deed  from  Obed  Crarath  to  Jared  Parsons, 
knew,  at  the  time  he  obtained  it,  that  Crarath 
had  before  given  a  deed  to  Noah  Parsons. 
This  is  notice,  both  to  Jared  Parsons  and  to 
the  lessor  of  the  plaintiff. 

Kellogg,  the  agent  of  the  lessor  of  the  plaint- 
iff, had  knowledge  of  circumstances  enough 
to  put  him  upon  his  inquiry  as*to  Noah  [*17 
Parsons'  title  to  the  premises.  If  he  was  ig- 
norant of  the  fact  that  Noah  Parsons  had  a 
deed  from  Crarath,  it  must  have  been  because 
he  was  careful  not  to  know  it.  He  knew  the 
premises  had  been  paid  for  by  Noah  Parsons, 
and  understood  that  they  had  been  sold  on  the 
oldest  execution  against  him.  How  should  all 
this  happen  if  Noah  Parsons  had  no  title  ?  He 
knew  that  Crarath  was  to  give  the  deed  to 
Jared  Parsons,  without  receiving  any  equiva- 
lent, and  that  Jared  Parsons  should  at  once 
mortgage  the  premises,  to  secure  Noah  Par- 
sons' debt.  How  could  all  this  take  place,  un- 
less Noah  Parsons  was  really  the  owner  ?  The 
note  signed  by  Crarath,  as  the  surety  of  Noah 
Parsons,  to  Tallman,  was  understood  by  Allen 
and  Kellogg  to  be  an  incumbrance,  and  to  get 
rid  of  this  circumstance,  they  procured  Mason 
as  a  substitute  for  Crarath.  Was  not  all  this 
sufficient  to  excite  Kellogg's  suspicion  —  to 
have  opened  his  eyes,  if  he  had  not  purposely 
winked  so  hard  as  not  to  see  any  difficulty  in 
the  way  of  securing  Glover's  demand  ?  Allen 
does  not  swear  that  when  he  communicated 
the  fact  of  the  previous  deed  to  Jared  Parsons, 
which  was  after  the  mortgage  given,  that  this 
was  news  to  Jared.  He  had  known  of  Noah 
Parsons'  claim.  He  must  have  known  it,  for 
he  had  himself  become  the  purchaser  of  his 
(N.  P.'s)  right  at  sheriff's  sale. 

The  fact  that  Obed  Crarath  purchased  the 
premises  in  question  from  the  Commissioners 
in  partition  in  1819,  does  not  prove  that  he  had 
no  title,  or  a  defective  one  in  1816.  Whatever 
advantage  Crarath  derived  under  this  purchase, 
inured  to  the  benefit  of  Noah  Parsons,  his  former 
guarantee. 

Glover,  the  lessor  of  the  plaintiff,  is  not  a 
subsequent  bona  fide  purchaser,  or  mortgagee 
for  a  valuable  consideration,  within  the  mean- 
ing of  the  4th  section  of  the  Act  Concerning 
DeedSj  1  R.  L. ,  370.  He  gave  no  credit  to  any 
one.  He  created  no  new  debt  in  consideration 
of  taking  the  mortgage.  He  took  it  on  an  old 
debt,  paying  nothing  whatever  for  the  mort- 
gage. It  was  no  payment  or  extinguishment 
of  the  former  debt,  but  merely  a  collateral  se- 
curity ;  and  if  not  paid,  Glover  may  prosecute 
Noah  Parsons  on  the  original  consideration  of 
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the  debt,  dimming  v.  Hackley,  8  Johns. ,  202  ; 
•Green  v.  Hart,  \  Johns. ,  580.  This  mortgage 
1 8*]  is  a  mere  security  *of  a  pre-existing  debt. 
Jacksonv.  Willard,  4  Johns.,  42,  and  cases  cited. 

Curia,  per  WOODWOBTH,  J.  Here  is  no  evi- 
•dence  that  Obed  Crareth,  when  he  conveyed 
to  Noah  Parsons,  in  1816,  had  any  title.  It  is 
stated  that  he  gave  a  deed.  This,  of  itself,  is 
not  sufficient  to  warrant  a  presumption  of  title: 
neither  does  the  fact  that  Noah  Parsons  paid 
him  a  consideration,  afford  any  additional  sup- 
port. These  acts  may  have  been  performed 
under  a  belief  that  title  was  acquired,  when  in 
reality  none  passed.  They  fall  short  in  mak- 
ing out,  prima  facie,  competent  evidence  that, 
Obed  Crarath  had  any  interest  in  the  land.  If 
we  examine  the  rest  of  the  testimony,  the  pre- 
sumption appears  to  be  strong  that  the  title  of 
the  premises  was  acquired  by  the  deed  from 
the  Commissioners. 

It  appeared  that  Samuel  Crarath  died  in  pos- 
session, which  is,  prima  facie,  evidence  of 
seisin.  Commissioners  were  appointed  to  make 
partition  among  his  heirs.  Who  they  were  is 
not  stated.  It  does  not  even  appear  from  the 
•case,  that  Obed  Crarath,  although  of  the  same 
name,  was  an  heir.  For  aught  that  appears,  he 
may  have  been  a  stranger.  It  is  enough,  how- 
-ever,  to  say  that  the  only  evidence  of  title  in 
him  is  derived  from  the  Commissioners'  deed, 
executed  in  Mar.,  1819. 

It  is  argued  by  the  counsel  for  the  defendant, 
that  this  deed  inured  to  the  benefit  of  Crarath's 
grantee  in  the  deed  of  1818.  Here  also  another 
difficulty  lies  in  the  defendant's  way.  We  are 
left  entirely  in  the  dark,  whether  this  deed  was 
a  mere  quitclaim  or  contained  a  covenant  of 
warranty.  It  may  have  been  either.  The  de- 
fendant, therefore,  has  not  disclosed  matter 
sufficient  upon  which  to  raise  either  the  tech- 
nical doctrine  of  estoppel,  or  to  make  the  con- 
veyance inure  to  the  benefit  of  Noah  Parsons 
.and  his  assigns. 

In  McCrackin  v.  Wright,  14  Johns.,  194,it  was 
held  that  by  a  quitclaim  deed  no  title  not,  in  esse 
.at  the  time  would  pass;  though  when  there  was 
a  warranty,  it  would  operate  as  an  estoppel, 
for  avoiding  circuity  of  action.  The  doctrine 
is  laid  down  in  Co.  Litt,  sec.  446,  and  p.  265  a, 
•b,  that  by  a  release  no  right  passeth  but  the  right 
19*]  which  the  releasor  hath  *at  the  time  of 
the  release  made  ;  as  if  the  son  release  to  the 
disseisor  the  right  which  he  hath  or  may  have, 
without  clause  of  warranty.  After  the  death 
•of  his  father,  the  son  may  enter  against  his  own 
release,  because  he  had  no  right  at  all  at  the 
time  of  the  release  made,  the  right  being  at 
that  time  in  the  father.  Jackson  v.  Hubble,  1 
Cow.,  616,  S.  P. 

It  follows,  if  this  view  be  correct,  that  the 
second  deed  given  by  Obed  Crarath  may  be  set 
up  by  the  grantee  deriving  title  under  it,  and 
that  it  cannot  be  urged  in  support  of  the  sup- 
posed title  of  the  grantee  under  the  first  deed, 
for  the  reason  that  the  defendant  has  not  shown 
affirmatively  that  there  was  a  warranty.  The 
question  of  estoppel,  therefore,  does  not  apply 
on  the  facts  before  us. 

But  if,  for  the  sake  of  argument,  it  be  con- 
•ceded  that  the  title  passed  by  the  deed  of  1816, 
then,  inasmuch  as  that  deed  has  never  been  re- 
-corded,  is  the  plaintiff  affected  by  notice  ? 
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There  is  certainly  no  express  notice,  although, 
perhaps,  in  a  proper  case,  the  facts  might  be 
sufficient  to  put  the  party  on  inquiry.  I?  there 
was  notice,  it  was  given  to  the  agent.  The  les- 
sor of  the  plaintiff  does  not  appear  to  have  been 
personally  acquainted  with  the  circumstances 
attending  the  giving  of  the  mortgage,  or  the 
time  it  was  given.  Kellogg  was  the  agent  of 
the  lessor  of  the  plaintiff  for  the  purpose  of 
obtaining  security  for  his  debt  against  Noah 
Parsons.  It  was  represented  to  him  that  the 
title  was  in  Obed  Crarath,  that  Noah  Parsous 
had  paid  for  the  land,  and  held  a  bond  for  a 
deed,  and  that  Jared  Parsons  was  equitably 
entitled  to  the  land  by  reason  of  a  purchase 
made  by  him  at  the  sheriff's  sale,  under  a  judg- 
ment against  Noah  Parsons,  entered  in  1819. 
As  to  this  purchase,  it  may  be  here  observed 
that  the  title  of  Noah  Parsons,  if  he  had  any, 
was  subject  to  the  lien  of  Marvins'  judgment 
in  18l7,and  was  afterwards  transferred  to  them 
by  the  sheriff's  deed,  in  1824.  In  truth,  Jared 
Parsons,  in  1820,  when  this  arrangement  took 
place  for  securing  the  debt  of  the  lessor  of  the 
plaintiff,  had  no  estate  or  title  whatever,  unless 
the  Commissioners'  deed  of  1819  to  Obed  Cra- 
rath, operated  so  as  to  inure  to  the  benefit  of 
Noah  Parsons,  the  grantee  in  the  deed  of  1816; 
and  if  it  did  so  operate,  then,  indeed,  Jared 
Parsons  might  have  acquired  a  title  liable  to  be 
*defeated  by  a  sale  under  the  Marvins'  [*2O 
judgment,  which  subsequently  took  place. 
Upon  the  supposition  that  the  first  deed  was 
rendered  valid  by  the  execution  of  the  Com- 
missioners' deed  to  Obed  Crarath,  still  it  was 
an  unrecorded  deed  ;  and  I  perceive  no  objec- 
tion in  such  a  case  to  Jared  Parsons  or  any  other 
person,  for  valuable  consideration  and  without 
notice,  accepting  a  conveyance  from  Noah 
Parsons,  in  whom,  upon  this  principle,  the  title 
was  vested.  But  here  it  is  evident  the  parties 
acted  under  a  misapprehension  of  the  state  of 
this  title,  provided  it  be  conceded  that  the  Com- 
missioners' deed  to  Obed  Crarath  operated  as  a 
confirmation  of  the  deed  previously  given  to 
Noah  Parsons;  for,  in  that  case,  Noah  Parsons 
was  the  person  to  convey,  and  had  he  executed 
the  deed  to  Jared  Parsons,  an>l  the  latter  exe- 
cuted the  mortgage  to  the  plaintiff,  then  this 
question  would  be  presented  :  if  a  judgment  be 
rendered  against  A,  who,  in  judgment  of  law, 
is,  at  the  time,  seised  by  virtue  of  a  conveyance 
not  recorded,  and  afterwards  the  land  is  sold 
under  the  judgment,  and  a  conveyance  exe- 
cuted, can  that  title  be  defeated  by  a  purchaser 
who  obtains  a  deed  from  A  subsequent  to  the 
judgment,  but  before  a  sale  under  it?  I  think 
it  cannot ;  because  the  sheriff's  deed  relates 
back  to  the  time  of  the  judgment;  and  the  com- 
mand of  thefi.  fa.  is  to  cause  the  money  to  be 
made  of  the  lands  whereof  the  debtor  was  seised 
on  the  day  of  the  rendition,  or  at  any  time  af- 
terwards. If  this  position  be  correct,  then  it 
follows  that  the  purchaser  under  the  judgment 
is  not  called  on  to  make  out  notice  of  the  first 
deed.  The  question  does  not  arise. 

If,  however,  I  am  mistaken  on  this  point, 
and  the  judgment  creditor  is  exposed  to  the 
risk  of  being  defeated  by  reason  of  a  deed  from 
the  defendant  in  the  judgment  subsequent  to 
its  rendition,  then  the  question  of  notice  would 
become  material.  But  here  it  cannot  arise,  be- 
cause no  deed  was  procured  from  Noah  Par- 
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sons.  As  to  him,  bis  title  remains  as  it  was. 
He  has  done  no  act  to  devest  it. 

It  seems  to  me,  therefore,  that  the  doctrine 
of  notice  may  be  laid  out  of  the  case.  Admit- 
ting I  hat  the  agents  of  the  lessor  of  the  plaintiff, 
when  they  procured  a  deed  from  Obed  Crarath 
to  Jared  Parsons,  and  at  the  time  he  mortgaged, 
2 1  *]  *knew  that  Crarath  had  given  a  deed 
previously  to  Noah  Parsons,  such  knowledge 
would  be  immaterial  on  the  following  grounds: 
first,  because  if  Crarath,  in  the  first  deed, 
merely  released  or  quitclaimed  when  he  had  no 
title,  which  it  appears  he  had  not,  then  noth- 
ing passed  ;  and  the  lessor  of  the  plaintiff  or 
Jared  Parsons  was  justified  in  accepting  a  deed. 
They  were  not  bound  to  notice  a  conveyance 
sltogether  inoperative.  If,  on  the  other  hand, 
the  first  conveyance  of  Crarath  was  confirmed 
by  the  Commissioners'  deed  to  him,  then  the 
land  became  bound  by  Marvins'  judgment ; 
and  Crarath  had  nothing  to  convey,  whether 
there  was  notice  or  not. 

If  this  case  had  turned  on  the  point  whether 
the  mortgage  was  made  upon  good  and  valu- 
able consideration,  I  think  there  is  no  cause  to 
question  it  on  that  ground.  A  debt  against 
Noah  Parsons,  assumed  by  Jared  Parsons,  was, 
undoubtedly,  a  sufficient  consideration. 

The  result  of  my  opinion  is,  that,  on  the  facts 
stated  in  the  case,  the  plaintiff  is  entitled  to 
judgment.  My  opinion  rests  on  this  ground  : 
that  Crarath  having  conveyed  in  1816,  and  it 
not  appearing  that  he  then  had  any  title,  or 
that  the  deed  was  with  warranty,  nothing 
passed  and,  consequently,  there  was  nothing 
upon  which  the  lien  of  the  Marvin's  judgment 
could  attach  ;  and  that  Crarath,  after  he  ob- 
tained title  by  the  Commissioners'  deed,  was  at 
liberty  to  convey  that  title  to  any  purchaser  or 
mortgagee  for  valuable  consideration.  The 
deed  to  Jared  Parsons,  and  his  mortgage  to  the 
lessor  of  the  plaintiff,  entitled  him  to  recover. 

But  as  it  is  more  than  probable  that  material 
facts  are  not  before  us,  particularly  as  the  in- 
tention of  the  parties  does  not  appear  to  have 
been  directed  to  the  question  whether  Obed 
Crarath  had  any  title  in  1816,  and  what  was 
the  form  of  the  deed  or  conveyance  by  him  then 
executed,  upon  the  ascertainment  of  which 
facts  the  cause  may  assume  a  different  aspect, 
I  think  the  ends  of  justice  require  that  a  new 
trial  be  granted,  with  costs  to  abide  the  event. 

Rule  accordingly. 

Cited  in- 11  Wend.,  119;  5  Den.,  702;  4  Paige,  592; 
1  Barb.  Ch.,  553 ;  4  N.  Y.,  64. 

See-9  Cow.,  120 ;  4  Paige,  592 ;  11  How.  Pr..  322 ;  20 
Wis.,  112 ;  42  Ind.,  101 ;  31  Cal.,  165. 
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Fraud  in  Sale  of  Patent  Right— Pleading— Dec- 
laration— Contents  of. 

Precedent  of  a  declaration  for  fraud  in  the  sale  of 
a  chattel,  both  as  to  form  and  substance. 

In  declaring  for  a  fraud  in  representing  a  ma- 
chine, on  the  sale  of  the  patent  right,  as  capable,  if 
constructed  and  worked  as  described  by  the  defend- 
ant, of  performing  a  certain  quantity  of  labor,  and 
averring  that  though  so  constructed  it  would  not 
perform  the  work ;  held,  that  it  is  unnecessary  to 
set  forth  the  manner  of  the  construction. 
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The  consideration  of  the  sale  need  not  be  set 
forth  particularly.  It  is  enough  to  say  a  valuable 
consideration  was  paid,  or  that  the  plaintiff  satis- 
fled  the  defendant,  without  any  thing  more. 

It  is  enough  to  aver  that  the  defendant  defrauded 
the  plaintiff,  without  showing  the  means  he  used. 

In  declaring  for  a  fraud  in  the  sale  of  a  chattel,  it 
is  not  necessary  to  set  out  either  the  contract  or 
consideration.  Adjudged  on  special  demurrer. 

Citation— 13  Johns.,  224. 

ON  demurrer  to  the  declaration.  The  plaint- 
iffs declared  in  case,  "for  that  whereas  the 
defendant,  on,  &c.,  at,  &c.,  intending  to  de- 
ceive and  defraud  the  said  plaintiffs,  did  en- 
courage them  to  purchase  of  him,  the  said  de- 
fendant, the  right  and  liberty  of  making,  con- 
structing, using  and  vending  a  certain  flax 
and  hemp-dressing  machine,  within  the  Coun- 
ties of  Orange  and  Rockland,  &c.,  he,  the  said 
defendant,  then  and  there  professing  to  have- 
full  power,  and  lawful  authority  in  him  vested, 
to  make,  use  and  vend  in  the  United  States  of 
America,  the  said  machine,  and  the  right  and 
liberty  of  making,  constructing,  using  and 
vending  the  same  ;  and  then  and  there  falsely 
and  fraudulently  affirmed  that  the  said  ma- 
chine, when  constructed  in  manner  by  him 
particularly  mentioned,  would,  with  the  as- 
sistance or  help  of  two  men,  break  500  weight 
of  flax  or  hemp  in  a  day,  and  dress  200- 
weight  of  the  same  at  the  same  time,  and 
thereby  caused  and  induced  the  said  plaintiffs 
to  purchase  of  him,  the  said  defendant,  the  ex- 
clusive right  and  liberty  of  making,  construct- 
ing, using  and  vending  to  others  to  be  used,, 
the  said  flax  and  hemp-dressing  machine,  with- 
in the  Counties  of  Orange  and  Rockland.  And. 
the  said  plaintiffs,  confiding  in  the  said  affir- 
mation of  the  said  defendant, purchased  of  him, 
the  said  defendant,  for  themselves,  their  heirs, 
executors,  &c.,  the  full  and  exclusive  right 
and  liberty  of  making,  constructing,  using  and 
vending  to  others  to  be  used,  the  said  machine, 
within  the  Counties  of  Orange  and  Rockland, 
&c.,  and  satisfied  him  therefor.  Whereas,  in 
truth  and  in  fact,  at  the  time  of  the  affirmation 
and  sale  aforesaid,  to  wit:  at,  &c.,  the  said  flax 
and  hemp-dressing  machine,  when  constructed 
in  the  manner  by  him  particularly  mentioned, 
would  not,  with  the  assistance  or  help  of  two> 
men,  break  500  weight  of  flax  or  hemp  in  a  day, 
and  dress  200  weight  of  the  same,  at  the  same- 
*time;  but,  on  the  contrary  thereof,  the  [*23 
said  machine,  when  constructed,  in  manner  by 
him,  the  said  defendant,  mentioned,  was  alto- 
gether useless.and  the  defendant  then  and  there 
well  knew  the  same.  By  reason  of  which  false 
and  fraudulent  assertion  and  affirmation,  the 
said  defendant,  on,  &c.,  at,  &c.,  falsely  and 
fraudulently  deceived  them,  the  said  plaintiffs, 
on  the  aforesaid  sale,  and  thereby  the  right  and 
liberty  of  making,  constructing,  using  and  vend- 
ing to  others  to  be  used  the  said  machine,  be- 
came of  no  use  or  value  to  the  said  plaintiffs; 
and  thereby  the  said  plaintiffs  were,  then  and 
there,  and  have  at  all  times  since,  been  put  to 
great  charge  and  expense  of  their  money,  and 
to  great  loss  and  expense  of  time  in  and  about 
construct  ing  said  machine,  and  in  and  about  the- 
purchase  as  aforesaid  of  the  right  and  liberty  of 
making,  constructing,  using  and  vending  to^ 
others  to  be  used  the  said  machine,  in  the  whole 
amount  to  a  large  sum  of  money,  to  wit:  &c., 
$700,  to  wit:  at,  &c. 

And  whereas  also  the  said  plaintiffs,  on,  &c. , 
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at  &c.,  at  the  special  instance  and  request  of  the 
said  defendant,  bargained  with  the  said  defend- 
ant to  buy  of  him, the  said  defendant,  the  exclu- 
sive right  and  liberty  of  making,  constructing, 
using  and  vending  to  others  to  be  used  within 
the  Counties  of  Orange  and  Rockland,  in,  &c., 
a  certain  other  flax  and  hemp-dressing  ma- 
chine, which  he,  the  said  defendant,  then  and 
there  professed  to  have  full  power  and  lawful 
authority  in  him  vested  as  the  patentee  of  the 
same,  to  make,  use  and  vend  in  the  United 
States, and  for  which  the  said  plaintiffs  were  to 
pay  a  valuable  consideration  ;  and  the  said  de- 
fendant, by  then  and  there  falsely  and  fraudu- 
lently warranting  and  representing  the  said 
machine,  when  constructed,  to  be  capable, 
with  the  help  or  assistance  of  two  men,  to 
break  500  weight  of  flax  or  hemp  in  a  day, 
and  dress  200  weight  of  the  same  at  the  same 
time,  then  and  there  sold  to  the  said  plaintiffs 
the  full  and  exclusive  right  and  liberty  of  mak- 
ing, constructing,  using  and  vending  to  others 
to  be  used,  the  said  flax  and  hemp-dressing  ma- 
chine, within  the  Counties  of  Orange  and 
Rockland,  in,  &c.,  for  a  valuable  consideration 
to  him  then  and  there  paid  by  the  said  plaint- 
24*]  iffs.  Whereas,  in  *truth  and  in  fact,  at 
the  time  of  the  said  sale  and  warranty,  and  at 
all  times  afterwards,  the  said  machine,  when 
constructed,  would  not,  with  the  assistance, 
&c.  (negativing  substantially,  as  in  the  first 
count,  the  power  of  the  machine,  in  the  words 
of  the  warranty) ;  but  on  the  contrary  thereof, 
the  said  machine,  and  the  right  and  liberty  of 
making,  constructing,  using  and  vending  to 
others  to  be  used  the  said  machine,  was  alto- 
gether uesless  to  the  said  plaintiffs,  and  has 
from  thence  hitherto  so  remained  and  contin- 
ued. And  the  said  plaintiffs  in  fact  further  say, 
that  the  said  defendant  by  means  of  the  prem- 
ises, on,  &c. ,  at,  &c.,  falsely  and  fraudulently 
deceived  them,  the  said  plaintiffs,  on  the  sale 
of  the  right  and  liberty  of  making,  using  and 
vending  to  others  to  be  used,  the  said  machine 
as  aforesaid,  whereby  the  same  became  of  no 
use  or  value  to  the  said  plaintiffs  ;  and  there- 
by, also,  the  said  plaintiffs  were  then  and  there 
put  to  great  expense,  &c."  (residue  as  in  the 
first  count,  and  concluding  in  damages  $700, 
in  the  whole). 

Special  demurrer,  assigning  for  cause  as  to 
first  count : 

1.  That  it  does  not  state  in  what  manner  the 
deferidant  represented  that  the  machine  ought 
to  be  constructed  in  order  to  perform  the  quan- 
tity of  labor  represented. 

2.  The  plaintiffs  charge  the  defendant  with 
representing  that  he  had  power  to  make,  &c., 
and  vend  to  others,  &c.,  and  the  right  and  lib- 
erty of  making,  constructing,  &c.;  and  that  he 
thereby  defrauded  the  plaintiffs;  and  the  plaint- 
iffs do  not  show  whether  they  intend  to  charge 
the  defendant  with  having  such  authority  or 
not. 

3.  The  plaintiffs  do  not  show  how  much 
they  paid  the  defendant. 

4.  The  plaintiffs  do  not  show  how  the  defend- 
ant deceived  and  defrauded  them,  and  in  what 
particular,  and  by  what  ways  and  means  they 
were  put  to  great  expense  and  trouble  of  time, 
labor  and  money. 

As  to  the  second  count,  the  demurrer  as- 
signed the  following  causes : 
COWEN  9. 


1.  The  plaintiffs  do  not  set  forth  whether 
the  defendant  deceived  them  in  representing 
that  the  machine  would   perform   a  certain 
quantity  of  labor,  if  constructed  in  *a  [*25 
particular  manner,  or  whether  the  defendant 
deceived  them  as  to  his  right  or  power  to  sell, 
or  upon  which  or  what  account  he  deceived 
them. 

2.  They  dp  not  describe  in  what  manner  the 
defendant  said  they  must  construct  the  machine 
in  order  to  perform  the  prescribed  work. 

3.  They  do  not  state  how  or  for  what  pur- 
pose they  were  induced  to  incur  their  alleged 
expense  of  money  and  time,  or  to  what  pur- 
pose the  time  and  money  were  applied. 

Joinder  in  demurrer. 

Mr.  J.  A.  Collier,  in  support  of  the  demurrer. 

Mr.  Jas.  King,  contra,  relied  on  Barney  v. 
Dewey,  13  Johns.,  224,  as  in  point  to  support 
4he  declaration. 

Curia,  per  SAVAGE,  Ch.  J.  It  seems  to  me 
the  declaration  is  good.  It  charges  that  the  de- 
fendant represented  that  he  had  lawful  au- 
thority to  make,  use,  vend,  &c.,  the  machine, 
and  falsely  represented  the  quantity  of  labor 
which  could  be  performed  when  it  should  be 
constructed  in  the  manner  specified.  It  can- 
not be  material  to  state  the  particular  construc- 
tion, for  it  is  averred  that,  when  so  constructed, 
the  machine  was  utterly  worthless. 

This  is  an  action  founded  on  fraud,  not  on 
the  contract,  and,  therefore,  it  is  unnecessary 
to  set  out  either  the  contract  or  the  considera- 
tion. 

In  Barney  v.  J)ewey,  13  Johns.,  224,  it  was 
decided  that  in  an  action  on  the  case,  for  falsely 
affirming  that  a  chattel  belonged  to  the  defend- 
ant, whereby  the  plaintiff  was  induced  to  buy 
it,  and  was  afterwards  evicted  by  the  rightful 
owner,  it  is  unnecessary  to  set  forth  the  con- 
tract between  the  parties,  or  any  consideration 
moving  from  the  plaintiff  to  the  defendant,  or 
the  price  paid,  as  that  is  only  a  matter  relating 
to  the  liquidation  of  damages.  The.  fraud  in 
that  case  consisted  in  a  false  affirmation  as  to 
the  title;  in  this,  in  a  false  affirmation  as  to  the 
capacity  of  the  machine  to  perform  labor.  The 
plaintiffs  here  make  no  question  as  the  defend- 
ant's title  to  make,  use  and  vend  the  machine. 
That,  of  course,  is  admitted,  and  the  defendant 
has  no  right  to  complain  that  he  is  not  put  to 
the  proof  of  that  fact. 

*None  of  the  causes  are  well  founded.  [*2G 
The  plaintiffs  are.  therefore,  entitled  to  judg- 
ment on  the  demurrer.  The  defendant  has 
leave  to  withdraw  his  demurrer  and  plead,  on 
payment  of  costs. 

Rule  accordingly. 

Cited  in— 1  Sand.,  91 ;  1  Leg.  Obs.,  331. 


SMITH  v.  MUMFORD. 

Action  of  Debt  on  Judgment  of  Justice —  When- 
Action  Lies — Pleading — Contents  of  Declara- 
tion— Costs. 

Precedent  of  a  declaration  in  debt  on  a  judgment 
in  a  justice's  court. 

It  is  sufficient  to  say  the  party  recovered  BO  much 
(a  sum  within  the  justice's  jurisdiction)  for  such  a 
cause  (being  a  matter  within  his  jurisdiction), with- 
out setting1  forth  any  of  the  previous  proceedings. 
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The  declaration  on  a  justice's  judgment  averred  a 
recovery  for  adebt,  and  also  93  cents  for  the  party's 
daiuiurcs,  as  well  by  reason  of  detaining  the  debt,  as 
for  his  costs,  &c.  Proof  of  $50  debt  and  93  cents 
costs.  Held,  no  variance. 

The  terms  used  in  the  declaration  imported  costs 
only. 

Form  of  entry  of  Judgment  in  a  justice's  docket. 

An  action  lleson  a  justice's  judgment.immodiately 
on  its  rendition,  though  execution  be  stayed  by  the 
statute. 

Citations— 1  Chit.  PI.,  354 :  1  Wils.,  316 :  1  Johns., 
92:  2  Johns.,  365;  20  Johns.,  342;  1  K.  L.,  387;  16 
Johns..  141. 

ON  ERROR  from  the  Monroe  C.  P.  The 
placita  of  the  record  in  the  C.  P.  was  of  the 
4th  Monday  of  Mar.,  1827.  Mumford  declared 
against  Smith  in  debt,  for  that  whereas  the 
plaintiff,  Feb.  28,  1827,  before  Moses  Chapin, 
Esq.,  one  of  the  justices  of  the  peace  of  the 
County  of  Monroe,  at,  &c.,  by  the  judgment 
of  the  said  M.  C.,  justice  of  the  peace  as  afore- 
said, recovered  against  the  said  defendant,  as» 
well  as  a  certain  debt  of  $50,  as  also  93  cents, 
which  was  adjudged  to  him  by  the  said  M.  C., 
justice  as  aforesaid,  for  the  damages  which  he 
had  sustained,  as  well  on  occasion  of  the  deten- 
tion of  said  debt,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  defendant  was  convicted,  as 
by  the  docket  of  the  said  M.  C.,  still  remain- 
ing in  the  possession  of  the  said  M.  C.,  more 
fully  appears  ;  which  said  judgment  still  re- 
mains in  full  force,  strength  and  effect,  not  in 
any  way  reversed, vacated  or  satisfied;  and  the 
plaintiff  hath  not  as  yet  sued  out  or  obtained 
any  execution  of  or  upon  the  aforesaid  judg- 
ment so  in  form  aforesaid  recovered;  whereby 
an  action  hath  accrued,  &c.  '  Yet,  &c.  (usual 
breach  in  debt). 
Pleas  : 

1.  That  the  plaintiff  did  not  recover  as  he 
complained. 

2.  That  it  did  not  appear  by  any  record  or 
docket  that  the  plaintiff  recovered  as  well  a 
certain  debt  of  $50,  as  also  93  cents,  adjudged 
as  well  for  damages  as  for  costs. 

Both  these  pleas  concluded  to  the  country. 
27*]     *3.    That  at  the  time  of  the  judgment 
rendered  the  defendant  resided  in  Monroe  Co., 
and  during  all  that  time  had  a  family,  &c.,  con- 
cluding with  a  verification. 

Demurrer  to  the  3d  plea  and  joinder. 

At  the  trial  of  the  issues  of  fact,  the  plaint 
iff  proved  by  the  justice  that  he  recovered  a 
judgment  for  $50  debt  and  93  cents  costs.  The 
docket  of  the  justice  was  produced,  and  was 
in  these  words:  "William  W.  Mumford  v. 
Archelans  Q.  Smith.  Feb.,  1827.  Personally 
served  Feb.  10th,  1827.  Narr.  Jud't  before 
Selden.  Debt  $50. 

Jud't  for  plt'ff  $50.93.    Feb.  28, 

1827.  Costs         93 


50.93" 

The  defendant  demurred  to  this  evidence. 
The  jury  found  for  the  plaintiff  below,  sub- 
ject to  judgment  on  the  demurrer.  Judgment 
for  Mumford,  the  plaintiff  below. 

Mr.  8  B'Hiffhton,  for  the  plaintiff  in  error. 
The  judgment,  as  proved  by  the  justice  and 
the  docket,  was  for  costs — not  damages  and 
costs,  as  averred  in  the  declaration.  Here  is  a 
variance. 

The  third  plea  is  a  good  bar.  An  action  on 
a  judgment  lay  at  the  common  law  before  exe- 
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cution,  but  even  there  it  was  discountenanced. 
Buldleson  v.  Whitel,  1  Bl.,  507;  Simpson  v.  Stone, 
2  Id.,  785.  There  the  debt  was  "  unjustly  de- 
tained," in  the  words  of  the  declaration,  which 
is  synonymous  with  "  unlawfully  detained." 
But  the  Statute,  sess.47,  ch.  238,  sec.  14,  makes 
it  lawful,  under  the  circumstances  disclosed  in 
the  plea,  to  detain  the  debt.  No  execution 
could  issue  short  of  90  days.  The  Legislature 
intended  to  give  the  debtor  time,  without  the 
enormous  expense  of  an  immediate  suit  in  a 
court  of  record.  It  makes  the  debt  in  nature  of 
one  presently  due,  but  payable  at  a  future  day. 

But  the  declaration  is  bad.  It  does  not  give 
the  justice  jurisdiction  of  the  cause  and  person, 
and,  indeed,  shows  that  he  rendered  judgment 
for  a  sum  beyond  his  jurisdiction.  No  plaint 
is  shown  to  have  been  levied  or  suit  commenced; 
no  summoning,  apprehending,  appearance, 
confession  or  hearing  of  the  defendant  Com. 
Dig.,  Pleader,  E,  18,  and  Authorities  [*28 
cited  ;  Sailers  v.  Lawrence,  Willes,  416  ;  Lad- 
broke  v.  James, Id.,  201;  1  Chit.  PI.,  335;  Service 
v.  Heennance,  1  Johns. ,  92  ;  Peebles  v.  Kittle,  2 
Id.,  365;  Kilburn  v.  Woodworth,  5  Id.,  41,  and 
cases  cited  by  the  court;  Pawling  v.  Bird  13 
Id.,  206,  and  cases  cited  ;  Bowman  v.  Russ,  6 
Cow.,  236. 

The  jurisdiction  of  the  justice  is  limited  to 
$50.  Here  is  a  recovery  as  debt,  and  damages 
of  more. 

Mr.  F.  Whittlesey,  contra.  The  judgment  was 
proved  to  have  been  rendered  as  set  forth  in 
the  plaintiff's  declaration,  and  there  was  no 
variance.  (3  Johns.,  429;  11  Id.,  166;  12  Id., 
296.)  The  minutes  of  the  justice  need  not  con- 
tain a  full  history  of  the  cause.  It  is  enough 
if  the  prominent  facts  appear.  The  demurrer 
admits  not  only  these  facts,  but  every  infer- 
ence which  a  jury  might  draw  from  them.  As 
to  the  objection  that  the  docket  proves  costs 
merely,  not  damages,  we  say  the  words  "  dam- 
ages and  costs,"  as  here  used  in  declaring 
signify  "  costs"  only.  10  Co.,  115,  and  cases 
cited;  Fitch  v.  People.  16  Johns., 141.  The  forms 
of  judgment  by  confession  on  penal  bonds  in 
this  court,  confirm  that  view  and,  if  correct, 
there  is  no  variance. 

The  common  law,  it  is  admitted,  allows  debt 
on  judgment  immediately.  The  statute  does 
not  take  away  that  right.  Hale  v.  Angel,  20 
Johns.,  342. 

As  to  the  declaration, a  recuperavit  alone  is  suf- 
ficient, not  only  in  declaring  on  judgment  in 
courts  of  record,  but  inferior  courts.  (1  Wils., 
316;  Com.  Dig.,  Pleader,  2  W.,  12,  and  cases 
cited;  1  Chit. PI., 354, 355,  and  cases  cited.) 

If  we  are  correct  in  the  meaning  of  the  words 
"  damages  and  costs,"  then  the  justice  had  ju- 
risdiction of  the  amount. 

Curia,  per  WOODWORTH,  J.  As  to  the  dec- 
laration, enough  is  set  out  to  give  the  court 
jurisdiction,  provided  the  construction  of  the 
allegation  touching  the  amount  of  the  judg- 
ment is,  that  no  more  was  recovered  than  $50 
besides  costs.  Justices  of  the  peace  have  juris- 
diction in  such  cases;  and  this  concise  mode  of 
declaring  is  sufficient.  It  is  approved  in  a  variety 
of  cases.  (1  Chit.  PI.,  354;  1  Wils.,  316;  1  Johns., 
92;  2  Id.,  365.) 

*The  demurrer  to  the  the  third  plea  [*29 
was  well  taken;  for,  notwithstanding  the  sus- 
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pension  of  execution  in  certain  cases  for  90 
days,  the  commencement  of  an  action  of  debt 
on  the  judgment  does  not  interfere  with  that 
prohibition.  It  is  a  common  law  right  to  sue 
on  the  judgment, which  is  not  negatived  by  the 
statute. 

The  case  of  Hale  v.  Angel.  20  Johns.,  342, 
shows  in  what  light  this  question  is  viewed. 
Under  the  llth  section  of  the  Twenty-five  Dol- 
lar Act,  1  R.  L.,  387,  it  is  provided  that  if  the 
execution  be  returned  unsatisfied,  the  party  re- 
covering may  bring  an  action  of  debt.  The  exe- 
cution was  not  returned,  and  yet  the  court  held 
that  the  action  might  be  sustained  as  soon  as 
the  judgment  was  recovered. 

As  to  the  demurrer  to  evidence,  I  think  it 
supported  the  declaration.  The  docket  showed 
there  was  a  judgment  for  $50  debt  and  93  cents 
costs.  The  allegation  in  the  declaration  for  his 
damages  sustained  as  well  as  costs,  is  in  the 
usual  form  where  costs  only  have  accrued.  So 
are  the  entries  in  the  books  of  practice.  In 
debt  on  bond  for  a  penalty,  the  entry  is  in  this 
manner,  although  costs  only  are  given. 

In  Fitch  v.  People,  16  Johns.,  141,  this  court 
gave  an  exposition  of  the  statute  where,  after 
the  trial  of  a  traverse  in  a  forcible  entry  and 
detainer,  it  is  declared  that  the  party  convicted 
shall  pay  costs  and  damages  as  shall  be  awarded 
by  the  justice.  It  was  held  that  the  words 
"  damages  and  costs  "  were  to  be  construed  as 
applicable  to  costs  only.  In  this  case  it  was 
enough  for  the  plaintiff  below  that  "damages," 
as  distinct  from  "  costs,"  were  not  necessarily 
comprehended  within  the  allegation  in  the  dec- 
laration. Costs,  in  many  cases,  are  considered 
as  damages.  In  order  to  support  the  proceed- 
ings, the  court  will  consider  them  as  such,  and 
that  the  allegation  applies  to  costs  merely,  un- 
less the  party  taking  the  objection  shows  that  in 
fact  the  word  "  damages"  had  reference  to  a 
recovery  of  such  damages  distinct  from  the 
costs.  Had  that  appeared,  then  indeed  there 
would  have  been  an  excess  of  jurisdiction. 

In  point  of  fact,  it  appears  that  the  93  cents 
were  costs  only.  That,  however,  cannot  aid  the 
3O*j  plaintiff  below.  This  *point  turns  on  the 
construction  to  be  given  to  the  words  "  costs 
and  damages,"  which,  without  further  expla- 
nation, I  think  ought  to  be  considered  as  ap- 
plicable to  costs  only. 

The  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 

Explained-3  N.  Y.,  193. 

Cited  in— 12  Wend.,  475 ;  14  Wend.,  187 :  17  Wend., 
489 ;  21  Wend.,  340 ;  1  Den.,  433 ;  3  N.  Y.,  194 ;  4  N.  Y., 
378 ;  3  Barb.,  66. 
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Slander — Words  Not  Actionable   per  se — Cir- 
cumstances Making  them  so  must  be  Averred 


and  Proved— Cliarge  of  Swearing  Falsely  before 
Arbitrators — Jurindiction  of  Arbitrators  must 
be  Shown — Best  Evidence  Required — Oath. 

In  slander,  where  the  words  are  not  actionable  in 
themselves,  but  become  so  by  extrinsic  circum- 
stances, these  must  be  averred  and  proved. 

The  best  evidence  must  be  produced ;  and  where 
the  charge  was  of  swearing  false  before  arbitrators, 
and  the  submission  appeared  to  have  been  by 
bonds :  held,  that  they  must  be  produced,  and  the 
submission  could  not  be  shown  by  parol. 

In  such  case,  as  on  an  indictment  for  perjury, 
enough  must  be  shown  to  give  the  court  or  magis- 
trate administering  the  oath  jurisdiction.  Enough 
must  be  proved,  also,  to  show  the  materiality  of  the 
testimony. 

Before  arbitrators,  or  on  the  trial  of  a  cause,  one 
oath  to  a  witness  is  enough,  though  he  be  examined 
on  different  matters  and  at  different  times;  and, 
though  the  time  for  the  award,  in  case  of  arbitra- 
tion, be  enlarged  after  he  is  sworn,  yet  he  may  be 
examined  on  his  first  oath  after  the  enlargement. 

Citations— Stark.  Ev.,  1143 ;  4  T.  K.,  366 ;  2  Serg.  & 
K.,  440  ;  2  Cai.,  91. 

G  LANDER,  tried  at  the  Rensselaer  Circuit, 
O  when  a  verdict  is  found  for  the  plaintiff  on 
a  case  which  is  sufficiently  stated  in  the  opin- 
ion of  the  court. 

The  case  was  argued  by, 

Messrs.  J.  P.  Cushman  and  A.  Van  Vechten, 
for  the  motion,  and 

Messrs.  H.  P.  Hunt  and  D.  Buel,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  This  is  an  action 
of  slander  for  charging  the  plaintiff  with  swear- 
ing to  a  lie  before  arbitrators.  The  facts  are, 
that  while  the  plaintiff  was  giving  testimony  as 
a  witness  before  arbitrators,  the  defendant 
charged  him  with  swearing  to  a  damned  lie.  On 
the  trial  at  the  circuit,  the  plaintiff  proved  by 
parol  the  fact  of  arbitration  and  the  terms  of 
the  submission.  He  then  proved  the  testimony 
given  by  him  as  a  witness.  It  appeared  that  the 
submission  was  in  writing,  by  bonds  entered 
into  by  the  parties.  The  defendant's  counsel 
objected  that  the  bonds  were  higher  evidence, 
and  ought  to  have  been  produced.  The  judge 
decided  that  the  parol  evidence  should  be  re- 
ceived, subject  to  the  opinion  of  this  court.  In 
the  progress  of  the  trial,  it  appeared  that  the 
arbitrators  had  two  meetings  ;  that  the  plaintiff 
was  examined  at  the  first  meeting  ;  that  before 
the  second  meeting,  the  time  of  the  submission 
had  been  enlarged;  and  *that  at  the  second  [*3 1 
meeting,  the  plaintiff  was  cross-examined,  with- 
out being  sworn  a  second  time  ;  and  it  is  con- 
tended, therefore,  that  although  he  may  have 
sworn  falsely  at  the  last  meeting,  when  the 
charge  was  made,  such  false  swearing  would 
not  be  perjury  and,  of  course,  to  charge  him 
with  such  false  swearing  cannot  be  actionable. 
The  defendant  also  contends  that  the  charge 
was  made  as  to  an  immaterial  answer  to  an  im- 
material question  and,  therefore,  the  verdict  is 
against  law. 

The  first  question  is  the  only  important  one. 


NOTE.— Slander. 

Wliere  extrinsic  facts  are  necessary  to  make  words 
actionable,  such  facts  must  be  averred  and  proved. 
In  connection  with  the  above  case  of  Bullock  v. 
Koon,  see  a  further  decision  in  4  Wend.,  531.  See, 
also,  Emery  v.  Miller,  1  Den.,  208;  Gilbert  v.  Field,  3 
Cai.,  329 ;  Kinney  v.  Nash,  3  N.  Y.,  177  ;  Hallock  v. 
Miller,  2  Barb.,  630 ;  Pettibone  v.  Simpson,  66  Barb., 
492 ;  Bassell  v.  Elmore,  48  N.  Y.,  561;  Hoajr  v.  Hatch, 
23  Conn.,  590 ;  Andres  v.  Koppenheaf  er,  3  Serg.  &  R., 
356 :  Martin  v.  Henrickson,  2  Ld.  Raym..  1007;  Weth- 
erell  v.  Clarkson,  12  Mod.,  597 ;  Cook  v.  Cook,  100 
Mass.,  194;  Pollard  v.  Lyon.  91  U.  S.,  225;  Hoar  v. 
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Ward,  47  Vt.,  657  :  Van  Epps  v.  Jones,  50  Ga.,  238  ; 
Rammell  v.  Otis,  60  Mo.,  365 ;  Ayre  v.  Craven,  2  Adol. 
&  Ell.,  2 ;  Miller  v.  David,  43  L.  J.  C.  P.,  84  ;  Burnet 
v.  Wells,  12  Mod.,  420. 

Words  charging  perjury  are  actionable  per  se.  See 
Hopkins  v.  Beedle,  1  Cai.,  347.  note ;  Martin  v.  Still- 
well,  13  Johns.,  275,  note.  See,  also,  Woodbeck  v. 
Keller,  6  Cow.,  118,  note.  See,  generally,  on  the  sub- 
ject of  slander,  Moody  v.  Baker,  5  Cow.,  351,  note, 
and  other  notes  there  cited ;  Ring  v.  Wheeler,  7  Cow., 
725,  note ;  Root  v.  King,  7  Cow.,  613,  note ;  Cole  v. 
Perry,  8  Cow.,  214,  note. 

555 


31 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1828 


When  words  are  actionable  in  themselves, 
the  plaintiff  is  not  under  the  necessity  of  prov- 
ing anything  but  the  speaking  of  the  words 
charged  in  the  declaration.  If,  however,  the 
words  spoken  are  not  actionable  in  themselves, 
but  become  so  by  the  circumstances  under 
which  they  were  spoken,  those  circumstances 
must  be  averred  in  the  declaration  and  proved 
on  the  trial.  In  this  case,  the  fact  of  the  arbi- 
tration, the  submission,  the  swearing  of  the 
plaintiff  by  a  justice  of  the  peace,  and  the  ma- 
teriality of  the  testimony  given  by  the  plaintiff, 
are  no  doubt  averred  in  the  declaration.  I  in- 
fer this  from  the  case,  though  it  is  not  ex- 
pressly stated.  Without  the  concurrence  of  all 
these  circumstances,  the  plaintiff  could  not 
have  committed  perjury,  and  the  words  are  ac- 
tionable only  because  they  import  a  charge  of 
perjury.  In  order,  therefore,  to  subject  the  de- 
fendant to  damages  for  having  charged  the 
plaintiff  with  being  guilty  of  perjury,  the 
plaintiff  must  show  that  the  charge,  from  the 
circumstances  under  which  it  was  made,  did 
amount  to  a  charge  of  perjury.  This  the  plaint- 
iff was  sensible  of  at  the  trial,  and  introduced 
proof  of  all  those  circumstances.  An  objection 
was  made  to  the  quality  of  that  proof.  Upon 
the  trial  of  an  indictment  for  perjury  alleged 
to  have  been  committed  on  the  trial  of  a  cause, 
the  record  of  such  cause  must  be  produced.  So 
much  of  the  evidence  must  be  proved  as  to 
show  its  materiality,  and  such  prefatory  cir- 
cumstances as  are  averred  for  the  same  pur- 
pose, must  be  also  proved.  (Stark.  Ev.,  1143.) 
Had  the  plaintiff  been  indicted  for  perjury 
32*]  committed  in  swearing  to  *the  fact  which 
the  defendant  said  was  a  lie,  the  public  prose- 
cutor must  have  set  forth  in  his  indictment, 
and  proved  all  the  facts  and  circumstances,  to 
give  jurisdiction  to  the  arbitrators  and  author- 
ity to  the  justice  to  administer  the  oath  ;  and 
further,  ho  -.vould  be  bound  to  show  the  mate- 
riality of  the  testimony.  On  such  a  trial,  the 
prosecutor  would  be  bound  to  produce  the  rec- 
ord of  the  former  trial,  that  being  the  highest 
evidence.  If  there  was  no  record,  then  the  next 
highest  evidence  must  be  produced.  The  sub- 
mission of  the  parties  gives  jurisdiction  to  the 
court  (the  arbitrators),  and  when  the  submis- 
sion is  in  writing,  that  is  better  proof  than  pa- 
rol  testimony.  Such  would  be  the  course  on 
the  trial  of  an  indictment,  and  such,  I  appre- 
hend, should  have  been  the  course  of  proceed- 
ings at  the  circuit.  The  rule  is  general,  and 
admits  of  very  few  exceptions,  that  the  best 
evidence  must  be  produced.  This  principle  is 
so  familiar  that  no  authority  need  be  cited. 

The  exceptions  stated  by  the  plaintiff's  coun- 
sel are  in  the  case  of  slander  of  an  attorney  and 
of  a  clergyman.  Bern/man  v.  Wise,  4  T.  R. , 
866,  was  slander  by  an  attorney  for  charges 
against  him  as  such  attorney.  It  was  objected 
at  the  trial,  that  the  fact  of  "his  being  an  attor- 
ney should  be  proved  by  the  roll  of  attorneys. 
The  objection  was  overruled.  On  a  motion  by 
the  defendant  to  set  aside  the  verdict,  and  for 
a  nonsuit  to  be  entered,  Buller,  J^said,  that  in 
the  case  of  all  peace  officers,  justices  of  the 
peace,  constables,  &c. ,  it  was  sufficient  to  prove 
that  they  acted  in  those  characters,  without 
producing  their  appointments.  And  in  the  case 
of  Cummin  v.  Smith,  2  Serg.  &  R.,  440,  the 
same  rule  was  applied  to  a  preacher  of  the  gos- 
556 


pel,  where  the  defendant  had  said  that  the 
Rev.  Thomas  Smith  was  guilty  of  perjury. 
Tilghman,  Ch.  J.,  in  giving  the  opinion  of  the 
court,  says  :  The  objection  is,  that  Mr.  Smith's 
ordination  should  have  been  proved  by  the  rec- 
ords of  the  Church  to  which  he  belonged.  This 
is  certainly  the  best  evidence  ;  but  the  strictness 
of  the  rule  is  relaxed  in  cases  where  the  de- 
fendant, by  his  actions  or  words,  *has  [*33 
avowed  the  fact  which  is  to  be  proved.  In  both 
these  cases  the  defendant  had,  in  making  the 
charges,  admitted  the  special  character  of  the 
plaintiff.  But  those  cases  have  no  application 
here.  The  defendant,  by  charging  the  plaintiff 
with  swearing  false,  has  not  admitted  any  of 
those  concomitant  circumstances  which  render 
false  swearing  perjury.  The  case  of  Green  v. 
Long,  2  Cai.,  91,  supports  the  doctrine  which  I 
assume  as  correct.  There  the  defendant  had 
charged  the  plaintiff  with  perjury  in  terms.  By 
the  notice  attached  to  the  plea,  the  defendant 
stated  the  perjury  was  committed  before  a 
court  martial.  At  the  circuit,  the  plaintiff  was 
nonsuited  for  not  producing  the  proceedings  of 
the  court-martial,  which  the  defendant  relied 
on  in  justification  ;  but  the  learned  judge 
stopped  the  plaintiff's  counsel  upon  the  argu- 
ment by  saying  he  was  clearly  wrong  at  the 
circuit.  It  ought  to  have  been  presumed  that 
everything  took  place  before  a  court  of  compe- 
tent jurisdiction.  The  onus  lay  on  the  defend- 
ant to  show  that  it  was  otherwise.  Why  ?  Be- 
cause the  charge  there  was  :  "  You  have  per- 
jured yourself."  No  allusion  was  made  to  any 
court  at  the  time.  The  words  were  actionable 
in  themselves,  and  all  the  plaintiff  was  bound 
to  prove  was  the  speaking  of  the  words.  The 
defendant,  then,  was  bound  to  prove  those  cir- 
cumstances which  constituted  false  swearing 
before  that  special  tribunal,  perjury.  Not  so 
here.  The  onus  lies  on  the  plaintiff  here  for  a 
similar  reason  that  it  lay  on  the  defendant  in 
that  case. 

I  am  of  opinion,  therefore,  that  a  new  trial 
must  be  granted. 

There  is  no  weight  in  either  of  the  other 
points  made  by  the  defendant.  The  witness 
need  be  sworn  but  once  on  the  trial  of  the  same 
cause,  though  the  matters  in  issue  may  be 
varied  during  the  trial ;  and,  as  to  the  charge 
of  falsehood  being  made  to  the  question  whether 
the  witness  had  so  testified  on  his  first  exami- 
nation, that  matter  was  settled  by  the  verdict 
of  the  jury  upon  contradictory  testimony  and, 
in  my  judgment,  correctly. 

New  trial  granted,  with  costs  to  abide  the  event. 

Cited  in— 4  Wend.,  534;  12  Wend.,  502;  16  Wend.» 
457 ;  3  Hill,  575 ;  1  Den..  211 :  2  Den.,  638 ;  6  Barb.,  47  '• 
31  Barb.,  114;  1  Abb.  N.  S.,  276. 


*WHEELER  AND  WHEELER,  Execu-  [*34 
tors  of  WHEELER. 

v. 
WHEELER. 

Executors — Esteemed  but  one  Person  in  Law — 
Acts  of  One,  are  Acts  of  all — Assignment  by 
One — Rights  of  Assignee — Assignor  Cannot 
Release  to  Debtor — Notice. 

Executors  are  esteemed  but  one  person  in  law  ; 
and  acts  done  by  one  of  several,  relating  to  the  de- 
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livery,  sale  or  release  of  the  testator's  goods,  are 
the  acts  of  all. 

Thus,  one  of  two  executors  may  assign  a  note  be- 
longing to  the  estate  of  their  testator. 

So  he  may  pledge  such  note  or  assign  it,  as  collat- 
eral security  for  a  judgment  obtained  against  the 
estate  of  his  testator. 

The  assignee  of  a  chose  in  action,  who  takes  it  as 
collateral  security  for  a  debt,  has  a  power  coupled 
with  an  interest,  and  will  be  protected  as  an  assignee 
against  the  release  of  his  assignor  made  after  notice 
of  the  assignment  to  the  debtor. 

To  constitute  such  an  assignee  of  a  chose  in  action 
as  courts  of  law  will  protect  against  the  acts  of  his 
assignor,  the  assignment  need  not  be  absolute,  or  of 
the  whole  subject-matter.  It  is  enough  that  it  car- 
ry to  the  assignee  a  power  coupled  with  an  interest. 

Citations— Bac.  Abr..  Exec.  &  Admin..  (D) ;  12 
Johns.,  346  ;  17  Johns.,  292 ;  3  Johns.,  426. 

ON  demurrer  to  the  replication  of  the  plaint- 
iffs to  the  second  and  third  pleas  of  the 
defendant. 

The  declaration  was  by  the  plaintiffs,  as  ex- 
ecutors of  S.  Wheeler,  deceased,  on  a  promis- 
sory note  given  by  the  defendant  to  the  testa- 
tor, dated  Sep.  5,  1820,  for  $260,  with  interest. 

Plea,  2dly,  that  after  the  capias  sued,  and  be- 
fore declaring,  S.  B.  Wheeler,  one  of  the  plaint- 
iffs, released  the  note  by  deed  of  release  under 
seal,  dated  Jan.  30,  1826. 

3dly.  That  before  the  suing  out  of  the 
capias,  Nathan  Wheeler,  the  other  plaintiff, 
released. 

Replication  to  both  pleas,  that  before  the 
making  of  the  releases  in  the  pleas  mentioned, 
viz.:  Feb.  28, 1825,  S.  B.  Wheeler  assigned  the 
note  declared  upon  to  E.  &  S.  P.  Gilbert  as 
collateral  security  for  a  judgment  obtained  by 
the  Gilberts  in  the  Supreme  Court,  for  $338.58, 
Dec.  6,  1823,  against  the  estate  of  the  testator; 
the  money,  when  received  on  the  note,  to  be 
applied  as  payment  on  the  judgment.  That  this 
suit  was  commenced  for  the  sole  benefit  of  the 
Gilberts,  and  that  the  defendant  had  notice  of 
the  assignment  on  the  day  of  its  being  made. 

General  demurrer  and  joinder. 

Mr.  E.  Williams,  in  support  of  the  demurrer. 
It  is  not  denied  that  this  court  will  notice  and 
protect  the  interest  of  an  assignee  or  cestui  que 
trust,  but  he  must  be  the  cestui  que  trust  of 
the  whole  subject-matter.  Prescott  v.  Hull,  17 
Johns.,  284.  One  of  the  two  executors  could 
not  dispose  of  the  property  in  the  note  due  to 
his  testator  in  any  other  way  than  by  collecting 
it,  and  applying  the  avails  to  the  payment  of  a 
35*]  debt  *due  from  the  estate.  He  has  no 
power  to  assign  for  any  special  purpose.  This 
was  not,  therefore,  and  could  not  be  a  sale  or 
assignment  of  the  note  within  the  meaning  of 
the  cases.'  The  act  was  void.  But,  at  most,  it 
is  a  mere  pledge ;  and  the  court  never  have 
gone  so  far  as  to  protect  the  mere  mortgagee  of 
a  chose  in  action. 

Mr.  A.  Vanderpoel,  contra.  The  assignment 
to  the  Gilberts  was  valid.  There  cannot  be  a 
doubt  that  one  of  the  executors  had  power  to 
assign  the  note.  The  argument  which  would 
defeat  the  assignment  would  equally  defeat  the 
release.  But  the  right  is  clear  as  to  both.  Bac. 
Abr..  Executors  and  Administrators,  D,  and 
cases  cited.  The  act  of  one  executor  is  the  act 
of  both. 

The  assignees,  then,  had  an  authority  coupled 
with  an  interest.  Canfield  v.  Monger,  12  Johns., 
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346.  There  cannot  be  any  distinction  between 
persons  acting  in  their  own  right,  and  execu- 
tors. The  latter  may  compound  or  arrange  debts 
due  from  their  testator  in  any  way,  with  the 
assets  in  their  hands.  They  may  do  everything 
necessary  to  effect  the  settlement  of  claims 
against  them. 

It  follows  that  the  release  was  void,  as  being 
after  assignment  and  notice. 

Curia,  per  WOODWORTH,  J.  It  appears  to  be 
well  settled  that  if  a  man  appoint  several  ex- 
ecutors, they  are  esteemed  in  law  but  as  one 
person  representing  the  testator,  and  that  acts 
done  by  any  one  of  them  which  relate  to  the 
delivery,  gift,  sale,  or  release  of  the  testators 
goods,  are  deemed  the  acts  of  all.  Thus  a  term 
of  years  passes  by  the  assignment  of  one,  and 
if  one  releases  a  debt  it  is  good,  and  binds  the 
rest.  Bac. Abr.,  Executors  and  Administrators. 
D.and  cases  cited.)  It  was,  there  fore,  competent 
for  the  executor  to  assign  the  note  ;  and  such 
assignment  was  valid  so  far  as  respected  the 
general  power  of  the  executor.  If  it  cannot  be 
supported,  it  must  be  for  some  other  cause. 

The  note  was  assigned  as  a  collateral  secu- 
rity for  the  purpose  of  being  collected  and  ap- 
plied to  the  satisfaction  of  the  *judg-  [*3(> 
ment.  The  Gilberts  had  an  authority  coupled 
with  an  interest,  which  the  executor  could  not 
divest  them  of,  without  paying  the  judgnlent 
to  which  the  note  was  to  be  applied.  Canfield 
v.  Monger,  12  Johns.,  346. 

In  Prescott  v.  Hull,  17  Johns.,  292,  the  doc- 
trine is  laid  down,  that  to  defeat  the  attempt 
of  the  assignor  tp  discharge  the  debt,  it  must 
be  averred  by  the  replication  that  the  debt  was 
assigned  for  a  full  and  valuable  consideration, 
and  that  the  suit  is  prosecuted  for  the  benefit 
of  the  assignee.  I  think  this  has  been  done. 
The  replication  expressly  avers  the  latter  fact; 
and  as  to  the  consideration,  it  was  to  secure  and 
discharge  the  judgment  as  far  as  the  note  would 
produce  that  effect.  It  cannot  be  doubted  that 
here  is  a  good  consideration  to  support  the  as- 
signment. The  Gilberts  could  not  acquire  an 
interest,  if  there  was  not  a  good  consideration 
to  rest  on.  The  case  of  Canfield  v.  Monger  was 
this :  A  delivered  a  note  to  B  to  receive  the 
amount  and  apply  it  to  the  payment  of  a  note 
from  A  to  B.  This  was  held  to  be  an  equitable 
assignment,  and  to  vest  an  authority  and  inter- 
est in  B. 

If  this  view  of  the  case  be  correct,  the  ex- 
ecutor could  not,  by  a  subsequent  release,  af- 
fect the  interest  of  the  Gilberts.  Such  release, 
after  the  assignment  and  notice,  was  a  nullity. 
Littlefield  v.  Story,  3  Johns.,  426, 

The  demurrer  to  the  replication  is  not  well 
taken,  and  the  plaintiff  is,  therefore,  entitled 
to  judgment. 

Judgment  for  the  plaintiff. 

Assignment  of  chose  in  action — Rights  of  parties 
—Pleading.  Cited  in— 1  Hill..  554;  6  Hill,  239;  Hoffm., 
549;  1  Keyes,  202:  2  Abb.  App.  Dec.,  309;  3  How.  Pr., 
388  ;  3  Saund.,  383 ;  2  Co.  R.,  5 ;  1  Sumn.,  145 ;  56  111., 
159. 

Executors— Powers  of— Joint  and  separate  acts. Cited 
in— 28  N.  Y.,  232 ;  13  Hun,  208;  15  Barb.,  73 :  17  Barb., 
20  ;  32  Barb..  614 ;  37  Barb.,  473 :  61  Barb.,  193  :  23 
How.  Pr.,  225;  59  Mo..  341;  33  N.  J.  E.,  335;  19 
Wis.,  316. 
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37*1  *THE  PRESIDENT,  DIRECTORS 
AND  CO.  OF  THE  BANK  OF  CATS- 
KILL,  , 

MESSENGER  ET  AL. 

Rights  of  Several  Debtors  as  Between  Themselves 
not  Affected  by  Acts  of  Creditor— But  Agree- 
ment by  him  not  to  Sue  One  does  not  Release 
Others— Exception. 

An  agreement  °r  covenant  not  sue  one  of  several 
promisors,  is  no  release  of  the  others,  though  made 
upon  good  consideration. 

Otherwise,  of  a  technical  release. 

No  act  of  the  creditor  can  affect  the  relation  be- 
tween several  debtors,  in  respect  to  their  rights  and 
liabilities  as  between  themselves. 

Citations— 2  Johns.,  448 ;  2  Saund.,  48,  N.  A. ;  7 
Johns.,  207. 

CASE  by  consent.  The  plaintiffs  declared  on 
a  note  of  $5,000,  dated  Dec.  26th,  1816, 
made  by  six  persons,  three  only  of  whom  were 
taken  or  appeared. 

The  defense  relied  on  was,  that  Jan.  16, 
1823,  the  plaintiffs  made  an  agreement,  in  writ- 
ing, with  Reynolds,  one  of  the  makers,  reciting 
that  the  balance  then  due  on  the  note  was  $1,- 
157.09.  Of  this  Reynolds  agreed,  within  two 
months,  to  give  security  for  $500,  payable  in 
three  years  from  Jan.  9,  1823  ;  and  the  plaint- 
iffs agreed  that,  on  his  so  doing,  no  suit  should 
be  brought  against  him  to  affect  his  person  or 
property;  but  a  suit  was  to  be  brought  against 
the  other  makers,  for  the  joint  benefit  of  the 
Bank  and  Reynolds,  according  to  their  several 
interests  in  the  note.  Reynolds  gave  the  secu- 
rity pursuant  to  the  contract,  and  the  sheriff 
was  directed  not  to  arrest  Reynolds  on  the  ca- 
pias in  this  suit. 

The  defendants  gave  &relicta  and  cognovit  for 
the  balance  due  on  the  note,  subject  to  the 
opinion  of  this  court. 

Mr.  J.  Powers,  for  the  plaintiffs.cited  7  Johns. , 
207 .  Gow,  Partnership,  247,  251  ;  4  Maule  & 
S.,  427  ;  2  Roll.  Abr.,  409  ;  2  Show.,  47  ;  4  B. 
Moore,  448 ;  8  T.  R.,  168  ;  1  Marsh.,  607  :  1 
Ld.  Raym.,  690;  5  East,  232,  and  2  Johns.,  449. 

Mr.  J.  A.  Spender,  contra,  cited  1  Johns.  Ch., 
404,  425  ;  2  Id.,  554  ;  4  Id.,  123,  545,  235  ;  16 
Johns.,  42;  Bac.  Abr.,  Release,  A,  pi.  2  ;  2 
Salk.,  573,. and  8  Johns.,  58,  59. 

Curia,  per  SAVAGE,  Ch.  J.  The  principle 
which  governs  this  case  has  been  settled  in  this 
court,  as  well  as  in  the  English  courts.  In  the 
case  of  Harrison  v.  Close,  2  Johns.,  448,  the  ac- 
tion was  brought  on  a  note  for  $71.  The  de- 


fendant Close  gave  Wilcox  $21.55.  which  he 
paid  the  plaintiff;  and  the  plaintiff  then  agreed 
to  collect  the  balance  of  Wilcox.  *Spen-  [*38 
cer,  J.,  who  delivered  the  opinion  of  the  court, 
says  an  agreement  never  to  sue  a  sole  debtor, 
made  on  a  valid  consideration,  or  a  covenant 
not  to  sue,  has  been  justly  held  to  operate  as  a 
release,  to  avoid  circuity  of  action.  But  where 
there  are  two  obligors  or  promisors,  a  cove- 
nant not  to  sue  one  of  them,  so  far  from  releas- 
ing the  demand,  has  been  repeatedly  held  not 
to  protect  the  other  obligor,  and  that  then  its 
operation  is  as  a  covenant.  2  Saund.,  48  note, 
a,  and  cases  cited. 

Rowley  v.  Stoddard,  7  Johns.,  207,  was  an 
action  on  a  judgment  in  Vt.,  and  by  the  record 
it  appeared  the  judgment  was  rendered  on  a 
note  signed  by  the  two  Stoddards  for  $200. 
On  the  trial  it  appeared  that  an  agent  of  the 
elder  Stoddard  settled  with  the  plaintiff,  and 
paid  $100  on  account  of  the  elder  Stoddard 
only.  The  plaintiff  gave  him  a  receipt  in  full 
of  all  demands.  It  was  agreed  that  the  suit 
should  proceed  for  the  purpose  of  selling  cer- 
tain property  which  had  been  attached.  The 
younger  Stoddard  then  agreed  to  pay  one  half. 
Thompson,  J.,  delivered  the  opinion  of  the 
court,  and  says,  it  is  a  well  settled  rule,  that  a 
release  to  one  of  several  obligors,  whether 
bound  jointly,  or  jointly  and  severally,  dis- 
charges the  others;  but  that  a  covenant  not  to 
sue  one  does  not  amount  to  a  release.  A  tech- 
nical release  under  spal,  is  necessary  to  be  given 
to  one  of  several  debtors,  in  order  that  the 
others  may  avail  themselves  of  it  as  a  discharge. 

These  two  decisions  embrace  the  whole  ques- 
tion now  before  us.  The  Bank  agree  with 
Reynolds  not  to  sue  him  They  do  not  release 
him  technically;  nor  do  they  technically  cove- 
nant with  him.  The  agreement,  though  in 
writing,  is  not  under  seal.  They  do  enter  into 
a  written  contract  with  him,  that  if  he  secures 
the  payment  of  $500,  they  will  prosecute  the 
other  defendants,  and  in  case  of  recovery,  they 
will  return  to  him  his  $500.  If  they  do  not  re- 
ceive the  whole,  he  is  to  receive  his  proportion. 
But  all  this  is  no  defense  to  those  who  are 
sued.  A  technical  release  to  one  is  a  bar  as  to 
all  others,  because  it  is  an  admission  by  the 
creditor,  that  his  debt  is  paid.  An  agreement 
or  covenant  not  to  sue  one  of  several  joint 
debtors,  contains  no  such  admission,  but  the 
*contrary.  No  injury  is  done  to  the  de-  [*3O 
fendants.  If  this  is  a  case  in  which  contribu- 
tion should  be  made,  the  agreement  in  ques- 
tion cannot  defeat  it.  It  is  not  in  the  power  of 


NOTE.— Covenant  not  to  sue.  one  of  several  debtors — 
When  a  bar.  See,  generally,  Chandler  v.  Herrick, 
19  Johns.,  129,  note. 

A  covenant  not  to  sue  one  of  several  debtors  does 
not  discharge  the  others.  Chandler  v.  Herrick,  19 
Johns.,  129,  note.  See,  also,  Harrison  v.  Close,  2 
Johns.,  448 ;  Rowley  v.  Stoddard,  7  Johns.,  207  ;  Bank 
of  Chenango  v.  Osgood,  4  Wend.,  607 ;  Couch  v. 
Mills,  21  Wend..  424 :  Hosack  v.  Rogers,  8  Paige,  229 ; 
Miller  v.  Fenton,  11  Paige,  18 ;  Aylesworth  v.  Brown, 
31  Ind.,  270:  Crane  v.  Ailing.  15  N.  J.  L.,  423 ;  Mason 
v.  Jouett,  2  Dana,  107 ;  Matthey  v.  Galley,  4  Cal.,  62 : 
Winston  v.  Dally,  64  N.  C.,  299 ;  Hutton  v.  Eyre,  6 
Taunt.,  289 :  1  Marsh,  603 ;  Henderson  v.  Stobart,  5 
Exch.,  99. 

A  covenant  not  to  sue  does  not  amount  to  a  techni- 
cal release.  See  cases  above  cited. 

A  release  of  one  of  several  joint  debtors  discharges 
all.  Bronson  v.  Fitzhugh,  1  Hill,  185;  Rowley  v. 
Stoddard,  7  Johns.,  207 :  Cornell  v.  Masten,  35  Barb., 
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157 :  Parsons  v.  Hughes,  9  Paige.  591 :  Hoffman  v. 
Dunlap,  1  Barb.,  185;  De  Zeng  v.  Bailey,  9  Wend., 
336;  American  Bank  v.Doolittle,  14  Pick.,  123:  Brown 
v.  Marsh,  7  Vt.,  327 :  Vandever  v.  Clark,  16  Ark.,  331 ; 
Campbell  v.  Brown,  20  Ga..  415 :  Elliott  v.  Holbrook, 
33  Ala.,  659;  Kiffln  v.  Willis,  4  Mod.,  379. 

But  to  have  this  effect,  the  release  must  he  under  seal. 
DeZeng  v.  Bailey,  9  Wend..  336 :  Morgan  v.  Smith,  70 
N.  Y".,  537 :  Irvine  v.  Millbank,  56  N.  Y.,  635 ;  Frink 
v.  Green,  5  Barb.,  455;  Bemis  v.  Hoseley,  82  Mass., 
63 ;  Shaw  v.  Pratt,  22  Pick.,  305 ;  Ayer  v.  Ashmead, 
31  Conn.,  447 ;  Line  v.  Nelson,  38  N.  J.  L.,  #>8 ;  Berry 
v.  Gillis,  17  N.  H.,  9 ;  McAllister  v.  Dennin,  27  Mo., 
40:  McAllester  v.  Sprague,  34  Me..  296;  Armstrong 
v.  Hay  ward,  6  Cal.,  183 ;  Booth  v.  Campbell,  15  Md.t 
569. 

Contra,  in  equity,  see  State  v.  Mateon,  44  Mo .,  305. 

A  release  without  a  consideration  is  void,  unless  un- 
der seal.  Seymour  v.  Minturn,  17  Johns.,  169 ;  Jack- 
son v.  Stackhouse,  1  Cow.,  122. 

COWEN  9. 
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AUSTIN  v.  SAWYER. 


the  creditor  to  alter  the  law  between  joint  debt- 
ors. If  the  Bank  chooses  to  give  the  whole 
debt  to  one  of  the  defendants,  that  is  no  con- 
cern of  the  defendants  who  are  arrested,  nor 
does  it  change  the  liability  of  the  favored  debtor. 

The  cases  cited  by  the  defendants'  counsel, 
in  relation  to  sureties,  have  no  bearing  on  this 
case.  There  is  nothing  in  the  case  to  show 
that  any  of  these  defendants  are  either  princi 
pals  or  sureties,  and  if  there  was,  there  is  no 
agreement  to  give  time  to  the  principal  to  the 
prejudice  of  the  surety;  nothing  to  prevent  the 
substitution  of  the  surety  in  the  place  of  the 
creditor  against  the  principal  debtor.  All  the 
defendants  are  makers  of  the  note,  and  for 
aught  that  appears,  all  equally  interested. 

judgment  for  the  plaintiffs. 

Cited  in-9  Wend.,  337  ;  25  Wend.,  344 ;  5  Barb.,  460; 
60  How.,  440 ;  3  Hob.,  713 ;  1  Wood.  &  M.,  143. 


AUSTIN  v.  SAWYER. 

Evidence — Parol,  Inadmissible  to  Contradict  or 
Vary  Written  Contract — Quitclaim  Deed  Pastes 
Growing  Crop,  though  there  was  a  Parol  Res- 
ervation— But  Parol  Reservation  may  Amounl 
to  a  Sale  of  the  Crop — Trespass —  Witnesses. 
Parol  evidence  is  not  admissible  to  contradict,  or 
substantially  vary,  a  written  contract. 

And  where  A.  quitclaimed  land  to  W.,  on  which  a 
crop  of  wheat  was  growing-,  reserving  the  wheat  by 
parol,  both  at  the  time  of  the  quitclaim  executed, 
and  in  a  previous  conversation,  when  it  was  agreed 
by  the  parties  that  it  should  be  reserved,  such  res- 
ervation was  held  inadmissible  to  contradict  the 
conveyance  in  writing.which  carried  the  title  of  the 
wheat  with  the  land. 

W.  sold  and  assigned  his  interest  in  the  land  to  S. 
which,  as  S.  claimed,  carried  the  title  of  the  wheat, 
still  growing,  to  him ;  and  he  cut  and  carried  it 
away.  But  before  the  sale  or  assignment  to  him, 
and  (a  witness  thought)  at  the  time,  W.  stated  that 
the  wheat  belonged  to  A.  Held,  that  A.  might  re- 
cover of  S.  the  value  of  the  wheat,  on  the  ground 
that  W.'s  declarations  were  evidence  of  a  sale  to  A. 
subsequent  to  the  quitclaim. 

Held,  that  A.  might  maintain  trespass  quare 
clausum  fregit. 

And  note,  that  the  declarations  of  W.  a  vendor, 
made  before  the  sale,  were  received  in  evidence  to 
affect  the  rights  of  his  vendee,  though  the  vendor 
was  a  competent  witness  for  the  plaintiff,  which  is 
contrary  to,  and  seems  to  overrule  one  point  that 
was  held  in  Hurd  v.  West,  7  Cow.,  752. 

Wheat  is  a  mere  chattel,  and  the  property  in  it 
will,  therefore,  pass  by  parol  and  without  writing, 
the  Statute  of  Frauds  not  applying  to  such  a  case. 

One  sells  his  crop  by  parol,  and  afterwards  con- 
veys the  land;  this  conveyance  will  not  carry  the 
title  to  the  crop. 

So,  if  one  should  lease  by  parol,  for  3  years,  and 
then  convey  by  deed,  this  would  not  affect  the 
lessee.  Per  Savage,  Ch.  J.,  delivering  the  opinion 
of  the  court. 

Whoever  has  an  exclusive  right  in  the  soil,  as  to  a 
crop  of  wheat  growing  thereon,  may  maintain  tres- 
pass quare  clausum  fregit. 

Citations— 1  Johns.  Ch.,  429 ;  1  Phil.  Ev..  495 ;  5 
Cow.,  508;  2  Johns.,  422;  9  Johns..  112, 113;  1  Bos.  & 
P.,  398 ;  6  East,  610, 611 ;  11  East,  363 ;  3  Day,  484 ;  Co. 
Lltt.,  4  b  ;  3  Burr.,  1824. 

rpRESPASS  quare  clausum  fregit,  tried  at  the 
JL  March  Circuit,  1827,  in  Orleans  Co.,  be- 
4O*]  fore  Birdsall,  Circuit  J.,  when  a  *ver- 
dict  was  taken  for  the  plaintiff  for  $57.60,  sub 
ject  to  the  opinion  of  this  court  on  a  case  con 
taining  facts  which  are  sufficiently  stated  in 
that  opinion. 


NOTE.— Evidence— Parol— Admissibil  it  y  of. 

¥or  a  full  discussion,  see  Jackson  v.  Bowen,  1  Cai., 

358,  note ;  M'Kinstry  v.  Pearsall,  3  Johns.,  319,  note. 

Co  WEN  9. 


Messrs.  Beck  &  Hunt,  for  plaintiff. 
Mr.  Branson,  for  defendant. 

Curia,  per  SAVAGE,  Ch.  J.  From  the  whole 
case  the  facts  appear  to  be  as  follows;  the 
plaintiff  Austin,  and  one  Orrin  Wilcox,  were 
in  possession  of  farms  in  Orleans  Co.,  and  each 
had  sowed  a  crop  of  wheat  on  the  farm  by  him 
occupied.  After  sowing,  and  in  Oct.,  Ib25, 
they  agreed  to  exchange  farms,  each  reserving 
uis  own  crop  of  wheat.  Oct.  18.  1825,  they  exe- 
cuted quitclaim  deeds  containing  no  reserva- 
tions whatever.  Austin  fenced  the  wheat,  on 
the  farm  he  had  left,  in  the  spring  of  1826. 
Wilcox  did  the  same  as  to  the  wheat  he  had 
sowed,  and  at  harvest  time  he  cut  and  caried 
it  away.  Wilcox  did  not  take  possession  of  the 
farm  which  he  had  of  the  plaintiff,  but  some 
time  after  contracted  to  assign  his  interest  in 
the  farm  to  the  defendant.  Wilcox  then  stated 
to  the  defendant  that  the  wheat  was  reserved, 
and  belonged  to  Austin,  the  plaintiff.  Some 
lime  elapsed  after  this  parol  agreement  before 
the  assignment  was,  in  fact,  executed.  The 
conveyance  to  Wilcox  was  without  seal,  and 
so  was  the  assignment,  which  was  as  follows: 
"In  consideration  of  one  hundred  and  seventy 
dollars,  I  assign  over  all  my  right,  title  and  in- 
terest to  within  contract.  Orrin  Wilcox."  Wil- 
cox wished  to  reserve  some  trees  as  well  as  the 
wheat;  but  the  defendant  objected  to  this,  as 
he  did  not  wish  to  have  them  cut.  It  does  not 
appear  from  the  case  when  the  assignment  was 
executed,  but  the  agreement  by  parol  was 
three  or  four  weeks  before,  when  the  wheat 
was  reserved.  The  same  thing  was  repeated 
when  the  writing  was  signed.  The  defendant's 
son  testified  that  he  thought  he  heard  his 
father  say  that  the  wheat  was  reserved,  and 
that  it  was  Austin's.  The  defendant  cut  the 
wheat  and  put  it  in  his  own  barn.  There  were 
104  bushels. 

*The  parol  evidence  of  the  contract  be-  [*4 1 
tween  Austin  and  Wilcox,  and  of  the  reserva- 
tion of  the  wheat,  and  also  between  Wilcox 
and  the  defendant,  was  objected  to,  and  re- 
ceived subject  to  all  legal  exceptions. 

From  the  whole  case,  if  properly  before  us, 
the  justice  of  it  is  strongly  with  the  plaintiff. 
But  the  plaintiff's  right  of  recovery  depends 
on  the  validity  of  his  reservation  of  the  wheat. 
The  defendant  shows  an  absolute  conveyance, 
which  is  a  complete  answer  to  the  action  unless 
it  can  be  obviated. 

1.  As  to  the  evidence  of  the  reservation. 
The  contract  was  first  made  by  parol,  reserv- 
ing the  wheat;  and  when  the  quitclaim  was 
executed,  the  same  parol  agreement  reserving 
the  wheat  was  again  repeated.  But  there  is  no 
direct  evidence  of  a  contract  respecting  the 
wheat,  subsequent  to  that  conveyance. 

"There  is  no  rule  of  evidence  better  settled," 
says  Chancellor  Kent,  1  Johns.  Ch.,  429,  "than 
that  which  declares  that  parol  evidence  is  inad- 
missible to  contradict  or  substantially  vary  the 
legal  import  of  a  written  agreement.  Such  evi- 
dence is  not  only  contrary  to  the  Statute  of 
Frauds,  but  to  the  maxims  of  the  common 
law." 

The  written  instrument  must  be  considered 
as  containing  the  true  agreement  between  the 
parties,  and  as  furnishing  better  evidence  than 
any  which  can  be  supplied  by  parol.  (1  Phil. 
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Ev.,  495;  5  Cow.,  508.)  The  testimony  In  the 
case  respecting  the  reservation  between  Austin 
and  Wilcox,  relates  to  conversations  antecedent 
to  and  at  the  time  of  executing  the  quitclaim 
conveyance.  That  must,  of  course,  be  rejected 
and  expunged  from  the  case. 

All  that  remains  relates  to  similar  conversa- 
tions between  Wilcox  and  the  defendant  and 
the  acts  of  the  defendant.  Before  Wilcox  as- 
signed to  the  defendant,  he  frequently  admitted 
that  the  wheat  belonged  to  the  plaintiff.  Had 
he  sold  it  by  parol  to  the  plaintiff,  and  after- 
wards conveyed  it  to  the  defendant,  would  not 
the  plaintiff  be  entitled  to  it,  on  the  ground 
that  grain  growing  may  be  sold  by  parol;  and 
that  having  been  s'old  by  a  valid  contract,  Wil- 
42*]  cox's  assignment  to  the  defendant,*being 
subsequent  to  the  sale  to  the  plaintiff,  could 
•convey  to  the  defendant  no  greater  right  than 
Wilcox  bad? 

In  Whipple  v.  Foot,  2  Johns.,  422,  it  was  de- 
cided by  this  court  that  wheat  growing  is  a 
chattel,  and  may  be  sold  as  such  on  execution. 
The  same  doctrine  was  held  by  this  court  in 
Stewart  v.  Doughty,  9  Johns.,  112,  where  it  is 
added  that  the  purchaser  became  entitled  to 
the  right  of  ingress,  &c.,  to  gather  the  crop. 
•On  this  question  the  English  cases  seem  to  me 
not  quite  consistent.  In  Poulter  v.  Killingbeck, 
1  Bos.  &  P..  398,  Buller,  J.,  in  speaking  of  a 
parol  transfer  of  half  the  growing  crops,  says, 
with  respect  to  the  point  made  at  the  trial  on 
the  Statute  of  Frauds,  this  agreement  does  not 
relate  to  any  interest  in  the  land,  which  re- 
mains altogether  unaltered  by  the  arrangement 
concerning  the  crops.  In  Crosby  v.  Wddsworth, 
•6  East,  611,  Ld.  Ellenborough,  speaking  of  a 
parol  contract  for  the  sale  of  a  crop  of  grow- 
ing grass,  says:  ."  I  think  that  the  agreement 
stated,  conferring,  as  it  professes  to  do,  an  ex- 
clusive right  to  the  vesture  of  the  land  during 
a  limited  time  and  for  given  purposes,  is  aeon 
tract  or  sale  of  an  interest  in.  or  at  least  an  in- 
terest concerning  lands."  But  subsequently, 
in  Parker  v.  Staniland,  11  East,  363,  the  same 
learned  judge  held  that  a  parol  contract  for  a 
crop  of  potatoes  in  the  ground  was  valid;  and 
the  distinction  he  took  was,  that  the  one  was 
growing  and  the  other  had  come  to  maturity; 
and  also,  that  the  one  was  not  delivered,  being 
not  yet  in  a  fit  state  for  delivery;  but  the  other 
was,  by  the  agreement  itself,  delivered  as  far 
as  they  were  capable  of  delivery. 

The  distinction  taken  by  the  Supreme  Court 
of  Errors  in  Conn.,  3  Day,  484,  is  this:  When 
there  is  a  sale  of  property  which  would  pass 
by  a  deed  of  land  as  such,  without  any  other 
description,  if  it  can  be  separated  from  the  free- 
hold, and  by  the  contract  is  to  be  separated, 
such  contract  is  not  within  the  statute. 

Whatever  may  be  the  rule  of  construction 
elsewhere,  we  are  not  at  liberty  here,  to  ques- 
tion the  validity  of  a  parol  contract,  for  the  sale 
of  growing  crops.  Was  there  any  evidence  of 
such  a  contract? 

43*]  *  Rejecting  all  that  passed  anterior  to 
and  at  the  time  of  executing  the  written  con- 
tract, the  proof  is  that  Wilcox,  when  treating 
with  the  defendant  as  to  the  sale  of  the  farm, 
declared  the  wheat  to  belong  to  the  plaintiff. 
This  is  sufficient,  in  my  judgment,  to  author- 
ize a  jury  to  presume  a  formal  and  valid  con- 
tract for  the  sale  of  the  wheat. 
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The  title  to  the  wheat,  then,  being  in  the 
plaintiff,  it  was  not  in  the  power  of  Wilcox  to 
convey  it  to  the  defendant.  Suppose  Wilcox 
had  leased  this  wheatfield  for  three  years  by 
parol,  the  lease  would  have  been  valid.  Any 
absolute  conveyance  by  him,  subsequently, 
could  not  devest  the  rights  of  the  lessee  by 
parol.  For  the  same  reason,  the  assignment 
by  Wilcox  to  the  defendant,  though  absolute 
in  its  terms,  conveyed  no  more  than  Wilcox  had 
a  right  to  convey.  The  crop  of  wheat,  there- 
fore, I  consider  legally  shown  to  be  the  prop- 
erty of  the  plaintiff. 

2.  Could  he,  then,  maintain  this  action?  In 
answer  to  this  question,  I  say,  in  the  language 
of  Ld.  Ellenborough,  6  East,  610:  "As  the 
plaintiff  appears  to  have  been  entitled  to  the  ex- 
clusiveenjoyment  of  the  crop  growing  on  the 
land  during  the  proper  period  of  its  full  growth 
and  until  it  was  cut  and  carried  away,  he  might, 
in  respect  of  such  exclusive  right,  maintain 
trespass  against  any  person  doing  the  acts  com- 
plained of."  He  cites  Co.  Litt.,  A,  b,  and  3 
Burr.,  1824;  in  the  first  of  which  it  is  laid 
down,  that  whoever  hath  the  vesture  of  the 
land,  as  the  crops,  shall  have  an  action  of  tres- 
pass quare  clausum  fregit.  In  the  latter,  the 
case  of  Wilson  v.  Mackreth,  it  was  objected  that 
trespass  would  not  lie.  Ld.  Mansfield  said  there 
wants  nothing  to  answer  the  objection  but  to 
state  the  case,  which  he  summed  up  thus : 
"  The  plaintiff's  right  is  in  a  several  piece  of 
ground,  butted  and  bounded — a  separate  right 
of  property  to  take  the  profit  of  the  turf,  and  to 
dig  it  for  that  purpose.  The  plaintiff  has  this 
right  exclusive  of  all  others,  and  the  defendant 
has  disturbed  him  in  it;  therefore,  trespass  lies 
though  he  has  not  the  absolute  right  to  the 
soil."  Mr.  J.  Yates  said,  whenever  there  is  an 
exclusive  right,  trespass  lies. 
*In  this  case  there  was  an  exclusive  right,  [*44 
necessarily,  to  the  close  until  the  harvesting  of 
the  wheat.  And  in  Stewart  v.  Doughty,  9  Johns. , 
113,  Kent,  C h.  J.,  says:  "  The  general  lan- 
guage of  the  authorities  is  to  this  effect :  that 
the  grantee  vesture  terra,  or  herbagii  terra,  may 
maintain  trespass  though  he  has  not  the  soil. 

I  am,  therefore,  of  opinion  that  the  plaintiff 
is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in-9  Cow.,  754 ;  8  Wend.,  492  ;  15  Wend..  387  ; 
20  Wend.,  638 :  7  Hill,  369,  370 ;  1  Den.,  556 ;  49  N.  Y., 
27;  77  N.  Y.,  161 ;  1  Barb.,  545 ;  2  Barb.,  624 ;  46  Barb., 
283 ;  7  How.,  253;  7  Kan.,  SOT ;  46  Ind..  497. 


GAY  v.  GARY. 

Practice — Non-joinder  must  be  Pleaded  in  Abate- 
ment— Bill  of  Particulars — Witnesses — Com- 
petency of. 

Whore  one  of  several  joint  debtors  i8  sued  alone, 
he  must  plead  the  non-joinder  in  abatement,  and 
cannot  take  advantage  of  it  on  the  trial. 

And  the  bill  of  particulars  may  run  against  the 
defendant  alone  without  mentioning:  his  co-debtors. 

Any  of  the  co-debtors  not  sued  are  competent 
witnesses  for  the  plaintiff  against  the  debtor  sued. 

Citations— 7  Cow.,  318 ;  5  Burr.,  2613 ;  15  Johns., 
222. 

MOTION  by  the  plaintiff  to  set  aside  the  re- 
port of  referees  who  reported  nothing  due 
to  the  plaintiff.     The  case  will  be  found  suffi- 
ciently stated  in  the  opinion  of  the  court. 

COWEN  9. 


1838 


GREEN  v.  GREEN. 


44 


Mr.  C.  P.  Kirkland,  for  the  plaintiff. 
Mr.  Q.  C.  Bronson,  for  the  defendant. 

Curia,  per  SAVAGE,  Ch.  J.  The  action  was 
assumpsit  for  board,  washing,  lodging,  &c.,  of 
the  defendant's  servants,  and  for  the  rent  of  an 
office.  Plea,  the  general  issue.  On  the  hear- 
ing, it  appeared  that  the  person  (one  Storms) 
for  whose  board  the  action  was  brought,  was 
in  the  employ  of  a  Stage  Company,  consisting 
of  the  defendant  and  several  other  persons.  It 
was  objected  by  the  defendant's  counsel  that 
the  plaintiff  could  not  give  evidence  of  any 
demand  except  such  for  which  the  defendant 
was  solely  liable;  and  so  the  referees  decided. 

The  plaintiff  offered  one  Nathan  T.  Sly  as  a 
witness,  who  was  objected  to  on  the  ground  of 
interest ;  and  it  was  proved  that  Sly  was  one 
of  the  Stage  Company  to  which  the  defendant 
belonged,  and  that  in  a  settlement  with  the 
Company,  Sly  had  charged,  and  was  credited 
for  money  paid  the  plaintiff  for  the  board,  &c.,  of 
Storms,  this  being  part  of  the  plaintiff 's  account 
against  the  defendant.  The  referees  decided  that 
he.  Sly,  was  interested,  and  rejected  him.  The 
4o*]  defendant  *had  demanded  and  received  a 
bill  of  particulars  which  was  entitled  in  the  suit 
generally,  and  did  not  allege  in  any  way  that 
Storms  was  in  the  employment  of  the  Company. 

In  the  case  of  Williams  v.  Allen,  7  Cow.,  318, 
it  was  said  the  law  is  well  settled,  that  where 
there  are  several  persons  jointly  indebted,  or 
jointly  responsible,  and  all  of  them  are  not 
made  defendants,  this  must  be  pleaded  in  abate- 
ment, and  cannot  be  taken  advantage  of  at  the 
trial.  In  that  case,  Mr.  /.Wood  worth  goes  on 
to  state  that  a  bill  of  particulars  may  be  called 
for;  and  if  it  sets  forth  a  joint  contract  it  wHl 
not  then  be  too  late  to  plead  in  abatement.  To 
do  this,  however,  the  bill  of  particulars  must 
be  obtained  within  the  time  of  pleading  in  abate- 
ment. But  if  the  bill  of  particulars  does  not 
show  a  joint  contract,  and  no  plea  in  abate- 
ment is  put  in,  then  the  only  question  is  upon 
the  sufficiency  of  the  bill  of  particulars. 

The  reason  why  an  action  should  be  brought 
against  all  the  joint  debtors,  is  a  technical  one; 
that  it  is  most  convenient  that  there  should  be 
but  one  judgment  against  all  who  were  liable  to 
the  plaintiff's  demand.  (5  Burr.,  2613.)  But, 
says  Ld.  Mansfield,  experience  shows  that  con- 
venience as  well  as  justice  lies  the  other  way. 
All  contracts  with  partners  are  joint  and 
several — every  partner  is  liable  to  pay  the 
whole.  In  what  proportion  the  others  should 
contribute,  is  a  matter  merely  among  them- 
selves. A  creditor  knows  with  whom  he  dealt, 
but  he  does  not  know  the  secret  partnership. 
It  is  cruel  to  turn  a  creditor  round,  and  make 
him  pay  the  costs  of  a  nonsuit  in  favor  of  a 
defendant  who  is  liable  to  pay  the  whole  de- 
mand. In  this  way,  a  plaintiff  may  be  non- 
suited twenty  times  before  he  learns  all  the  par- 
ties. The  defendant  knows  who  are  his  part- 
ners, and  can,  in  his  plea  in  abatement,  give 
the  information  to  the  plaintiff. 

Was  the  bill  of  particulars  sufficient  ?  The 
bill  of  particulars  is  an  amplification  of  the 
declaration  ( 15  Johns.,  222 ),  and  is  to  specify 
the  items  of  the  plaintiff's  claim,  not  the  par- 
ties to  the  suit.  It  was  sufficient. 

The  referees  erred  in  refusing  to  hear  the 
evidence. 


*They  also  erred  in  rejecting  the  wit-  [*46 
ness  Sly.  If  he  had  any  interest,  it  was  in  fa- 
vor of  the  defendant.  If  he  had  received  the 
money  from  the  Company  to  pay  the  plaintiff's 
demand,  and  the  plaintiff  recovered  it  of  the 
defendant,  the  witness  would  be  obliged  to  re- 
fund. 

The  report  of  referees  must  be  set  aside,  the 
costs  to  abide  the  event. 

Motion  granted. 

Cited  In— 14  Wend.,  611. 
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GREEN  v.  GREEN. 

Contract  to  PurcJiase — Payment  in  Installments 
— Breach  by  Purchaser — He  Cannot  Maintain 
Action  for  Money  Had  and  Received,  to  Recover 
Money  Paid. 

To  warrant  a  recovery  as  for  money  had  and  re- 
ceived, paid  under  a  special  contract  (e.  g.,  a  con- 
tract to  convey  land),  a  strict  performance  must  be 
shown  by  the  plaintiff,  the  same  as  if  he  had  sued 
on  the  special  contract  itself,  unless  the  contract 
has  been  expressly  rescinded,  or  impliedly  so,  as  by 
nothing1  having  been  done  under  it  for  a  long  time, 
or  the  party  sought  to  be  charged  having  acted  in- 
consistent with  it. 

Thus,  whei-e  a  party  covenanted  to  pay  money  for 
land  by  installments,  on  completing  which  he  was 
to  have  a  deed,  and  he  took  possession,  and  contin- 
ued it  for  some  time,  making  partial  payments,  but 
finally  failed  to  pay,  and  the  vendor  took  possession: 
in  an  action  for  money  had  and  received  to  recover 
back  the  money  paid,  held,  that  it  would  not  lie. 

And  the  covenant  to  pay  being  independent,held, 
no  breach  that  the  defendant  had  never  any  title  to 
the  land;  for  non  constat,  had  the  plaintiff  paid, 
that  the  defendant  might  not  have  procured  a  title 
and  conveyed. 

Citations— 20  Johns.,  30,  27 ;  1  Cai.  47 ;  Pow.  Cont., 
413 ;  3  Johns.  Cas.,  60 ;  5  Johns.,  87 ;  11  Johns.,  525 ;  12 
Johns.,  190  :  13  Johns.,  363. 

A  SSUMPSIT  for  money  had  and  received  ; 
l-L  tried  at  the  Madison  Circuit,  on  the  4th 
Tuesday  of  Mar.,  1827,  before  Williams,  Cir- 
cuit J. 

On  the  trial,  a  contract  was  proved  between 
the  parties,  dated  Apr.  23,  1803,  by  which  the 
plaintiff  covenanted  to  pay  the  defendant  $75, 
with  interest,  Nov.  23,  then  next,  and  the  fur- 
ther sum  in  four  years,  with  annual  interest, 
to  be  paid  Apr.  23,  each  year,  which,  with  the 
$75  and  $25  to  be  paid  July  1,  then  next.would 
make  $4  per  acre  for  half  of  lot  28,  in  town- 
ship 18,  in  the  tract  of  20  townships  ;  and  the 
defendant  covenanted,  that  if  the  plaintiff 
should  punctually  perform  on  his  part,  then 
the  defendant  would  execute  to  the  plaintiff  a 
good  warranty  deed  of  conveyance  for  the  land ; 
and  it  was  mutually  agreed, that  if  the  plaintiff 
should  fail  to  pay  the  $75,  then  the  defendant 
should  be  no  longer  bound,  but  might,  at  pleas- 
ure, abandon  the  contract ;  and,  in  such  case, 
the  $75  should  be  paid  as  liquidated  damages. 

The  *parties  bound  themselves  to  the  [*47 
performance,  under  a  penalty  of  $1,000. 

It  further  appeared  that  Jonathan  Lawrence 
was  formerly  the  owner  of  the  whole  of  lot 
No.  28,  and  by  his  agent,  Judge  Platt,  gave  a 
contract  for  the  whole  lot  to  William  Green, 
the  defendant, who  thereupon,  on  the  same  day, 
gave  a  similar  contract  to  the  plaintiff.  The 
whole  lot  contained  250  acres,  and  the  plaint- 
iff's half  125  acres.  The  plaintiff  immediately 
went  into  possession  under  his  contract,  and  in 
the  summer  following  paid  $25.  In  the  autumn 
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be  paid  $40,  and  in  1804  he  paid  $200.  The 
plaintiff  continued  in  possession  and  made  im- 
provements, until  five  or  six  years  ago,  when 
the  defendant  took  possession.  Green  Burdick 
bought  50  acres  of  the  plaintiff,  and  paid  $250, 
which  was  intended  for  the  defendant,  but  it 
did  not  appear  that  it  was  offered  to  him.  It 
further  appeared,  that  about  8  years  ago,  an 
ejectment  was  brought  against  the  plaintiff, 
the  defendant  and  Burdick.  The  defendant, 
at  the  same  time,  forbade  the  plaintiff  doing 
any  more  work  on  the  premises,  saying  the 
contract  had  run  out,  and  the  plaintiff  should 
not  have  the  land,  and  actually  took  possession. 
James  Clapp,  Esq. ,  agent  for  Lawrence,  proved 
that  William  Green's  contract  had  not  been  ful- 
filled, and  he  had  offered  to  the  plaintiff,  the 
defendant  and  Burdick,  that  if  each  would 
pay  $100,  he  would  give  a  contract  to  each  one. 
The  offer  was  not  complied  with  ;  but  it  ap- 
peared by  other  testimony  that  the  plaintiff 
was  ready  and  willing  to  comply  with  this  of- 
fer on  his  part. 

It  was  further  shown  or  admitted  that  the 
plaintiff  had  not  paid  up  the  amount  of  his 
contract ;  that  he  had  been  in  possession  from 
1803  to  1821,  when  the  defendant  took  posses- 
sion. 

On  these  facts,  the  plaintiff's  counsel  con- 
tended that  the  defendant  had  rescinded  the 
contract,  and  the  plaintiff  was  entitled  to  re- 
cover the  money  paid  and  interest. 

The  defendant's  counsel  contended  that  the 
special  agreement  was  still  in  force,  and  un- 
performed by  the  plaintiff. 

The  judge  decided  that  the  evidence  did  not 
show  that^he  contract  was  rescinded  and,  on 
that  ground,  the  plaintiff  was  not  entitled  to 
recover;  that  the  plaintiff  should  have  tendered 
48*]  *the  whole  money  due,  and  demanded  a 
deed.  He  held  that  the  money  was  to  be  paid 
before  the  conveyance  ;  that  it  should  have 
been  tendered,  and  a  deed  demanded  and  re- 
fused, or  that  the  defendant  should  be  shown 
otherwise  in  default. 

The  plaintiff  excepted.  Verdict  for  the  de- 
fendant. 

Mr.  P.  Qridley  now  moved  for  a  new  trial. 
He  insisted  that  the  acts  and  declarations  of 
the  defendant  amounted  to  a  rescinding  of  the 
contract  on  his  part,  or  to  an  assent  that  the 
contract  should  be  mutually  abandoned  by 
both  parties. 

Ordinarily,  the  plaintiff,  in  a  case  like  this, 
must  show  a  tender  of  the  whole  money,  and 
perhaps  the  demand  of  a  deed  ;  but  not  when 
the  defendant  rescinds  absolutely.  This  ex- 
cuses the  tender,  and  so  when  he  assents  to  a 
mutual  rescinding.  (20  Johns. ,  27  ;  1  T.  R., 
133  ;  1  Cai.,  47 ;  1  Bro.  P.  C.,  151  ;  1  Hen.  & 
Munf.,  428  ;  Pow.  Cont.,  413  ;  12  Johns.,  274; 
5  Id.,  85  ;  3  Johns.,  Cas.,  60  ;  3  Johns.,  528 ;  2 
Mass.,  415  ;  14  Johns.,  330  ;  10/rf.,  36  ;  7  Ves., 
376,  377  ;  9  Id.,  250  ;  8  Johns.,  476  ;  1  Chit. 
PI.,  317;  7  Cow.,  48  ;  7  Johns.,  132.) 

Again  ;  the  defendant  had  forfeited  his  con- 
tract, and  was  ejected  by  the  real  owner.  (11 
Johns.,  526  ;  2  Com.  Cont.,  52  ;  12  Johns.,  190; 
14/d,  453.  note.) 

The  money  paid  may  be  recovered  in  an  ac- 
tion for  money  had  and  received.  If  it  be  ob- 
jected that  the  parties  are  not  left  in  statu  quo, 
the  answer  is  that  such  an  objection  never  ap- 
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plies  when  the  defendant  rescinds  absolutely, 
or  assents  to  abandon,  but  is  rather  a  reason 
why  the  contract  should  not  be  rescinded  in 
case  of  mere  neglect.  It  has  no  application 
where  the  defendant  elects  or  assents  to  a  re- 
scinding ;  otherwise,  it  would  embrace  all  cases 
of  part  performance  (2  Com.  Cont.,  75;  5 
Johns  ,  85  ;  6  T.  R.,  606  ;  1  Wht.,  Selw.,  69, 
note  35  ;  10  Mass. ,31 ;  lid.,  31  ;  15  Johns.,  503; 
7  T.  R.,  181  ;  10  Johns..  36  ;  1  T.  R.,  133.) 

The  judge  should,  at  least,  have  left  it  to  the 
jury  to  decided  whether  the  defendant  had  not 
rescinded,  or  assented  to  a  mutual  rescinding. 

*Mr.  J.  A.  Collier,  contra,  relied  on  [*49 
Fuller  v.  Hubbard,  6  Cow.,  13,  and  cases  cited, 
including  those  cited  by  counsel.  In  that  case- 
the  money  was  paid,  and  the  parties  went  on 
as  here,  upon  the  special  contract.  The  court 
held  that  the  contract  was,  therefore,  still  open, 
and  that  the  plaintiff  must  rely  upon  that. 
Here  the  plaintiff  stopped  short  of  his  full  pay- 
ments. He  never  had  a  right  to  call  for  any 
act  on  the  part  of  the  defendant.  Yet  he  claims 
the  whole  money  and  interest.  Allowing  such 
a  claim,  would  work  the  most  palpable  injus- 
tice. The  defendant  should  be  put  in  default 
before  he  can  be  called  on  to  refund.  Kelchum 
v.  Evertson,  13  Johns.,  365.  As  to  the  defend- 
ant's incapacity  to  convey,  that  is  no  excuse 
where  the  covenant  to  pay  him  the  money  is 
independent,  and  the  payment  is  to  precede 
the  act  of  conveyance.  Robb  v.  Montgomery, 
20  Johns.,  15. 

Curia,  per  SAVAGE,  Ch.  J.  The  only  ques- 
tion in  this  case  is,  whether  the  contract  has 
been  rescinded.  It  is  very  clear  that  the  pay- 
ment of  the  money  and  the  giving  of  a  deed 
were  not  to  be  simultaneous  acts.  The  cove- 
nant to  pay  was  independent,  and  the  payment 
of  the  money  was  a  condition  precedent.  By 
virtue  of  the  covenant,  the  plaintiff  cannot 
call  on  the  defendant  to  perform  until  he,  the 
plaintiff,  performs  or  tenders  performance  on 
his  part.  In  the  language  of  Spencer,  Ch.  J., 
in  Hudson  v  .  Swift,  20  Johns.,  27:  "Had  the 
plaintiff  brought  his  action  on  the  covenant, 
it  would  have  been  incumbent  on  him  to  aver 
and  prove  an  offer  to  pay  the  residue  of  the 
consideration.  The  plaintiff's  situation  is  not 
changed  by  suing  for  the  money  paid .  He  was 
bound  to  show  the  contract  rescinded,  or  that 
he  stood  ready  and  offered  to  pay  the  balance 
due."  This  doctrine  is  not  denied  by  the  plaint- 
iff's counsel,  nor  does  he  rely  on  showing  an 
offer  on  his  part  to  perform,  and  thereby  put 
the  defendant  in  fault.  But  he  contends  that 
from  the  acts  of  the  defendant,  or  of  both  par- 
ties, there  is  evidence  of  a  rescinding  of  the 
contract  by  the  defendant,  if  not  of  a  mutual 
rescinding. 

What  acts  amount  to  a  rescission  of  a  con- 
tract? The  cases  generally  discuss  the  rights 
of  the  parties  consequent  upon  *the  re-  [*5O 
scision  of  the  contract,  rather  than  those  acts 
which  amount  to  such  rescinding.  The  case 
of  Weaver  v.  Bentley,  1  Cai.,  47,  was,  in  some 
respects,  like  the  present.  The  defendant  con- 
tracted to  procure  for  the  plaintiff  the  title  to 
a  certain  lot.  The  defendant  did  not  pretend 
to  have  the  title  in  that  case,  nor  in  this.  In 
that  case  he  failed  to  fulfill  his  contract  after  a 
compliance  by  the  plaintiff.  In  this  respect 
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the  cases  differ.  The  plaintiff  here  has  not  ful- 
filled his  contract ;  of  course,  on  that  ground, 
the  defendant  is  not  in  default.  In  that  case, 
this  court  said  that  the  defendant  having  failed 
to  perform  on  his  part,  the  plaintiff  had  his 
election  either  to  proceed  on  the  covenant,  and 
recover  damages,  or  to  disaffirm  the  contract 
and,  in  assumpsit,  to  recover  back  what  he  had 
paid,  on  a  consideration  which  had  failed.  In 
that  case,  the  court  put  either  action  upon  the 
same  evidence.  The  failure  to  perform  the 
contract  is  there  considered  as  the  evidence  of 
the  rescinding,  or  rather  a  failure  by  the  de- 
fendant to  perform  enables  the  plaintiff  to  treat 
the  contract  either  as  valid  or  as  rescinded  and 
at  an  end.  The  parties  may  mutually  agree 
to  rescind  or  disannul  a  contract  previously 
made,  or  their  acts  may  be  construed  into  such 
a  tacit  agreement  where  nothing  has  been  done 
in  affirmance  of  the  contract,  but  in  disaffirm- 
ance  of  it  for  a  long  time,  as  in  Lady  Lanes- 
borough's  case,  cited  Pow.  Cont.,  413,  where  a 
contract  had  been  made  between  landlord  and 
tenants  which  had  not  been  acted  under  for  25 
years  ;  but  the  former  relationship  had  existed 
between  them  as  if  no  such  contract  had  been 
made,  and  in  direct  contradiction  to  it.  Such 
acts  were  held  to  amount  to  a  waiver  of  the 
contract.  But  unless  there  is  an  agreement 
express  or  implied  to  rescind,  the  party  claim- 
ing that  the  contract  is  rescinded  must  support 
that  claim  upon  the  fact  of  a  violation  of  the 
contract  by  the  otljer  party.  In  the  case  of 
Bollard  v.  Walker,  3  Johns.  Gas. .  60,  where  an 
agreement  was  entered  into  to  convey  lands  on 
certain  terms,  on  which  nothing  was  done  for 
four  years,  the  court  presumed  the  contract 
rescinded. 

In  the  case  of  OilUl  v.  Maynard,  5  Johns., 
87,  there  had  been  a  parol  contract  to  purchase 
land.  The  purchaser  made  some  payments  and 
51*]  took  possession.  The  administrator  *of 
the  purchaser  offered  to  pay  the  balance,  and 
demanded  a  deed,  which  the  defendant  refused 
but  took  possession  and  offered  the  premises 
for  sale.  The  court  say  the  conduct  of  the  de- 
fendant can  be  viewed  in  no  other  light  than 
as  a  relinquishment  of  the  contract.  These  acts 
were  inconsistent  with  a  claim  to  have  the  con- 
tract completed. 

The  case  of  Judson  v.  Wass,  11  Johns.,  525, 
was  an  action  by  the  vendor  against  the  vendee. 
By  the  agreement,  the  plaintiff  stipulated  to  ex- 
ecute a  warranty  deed  subject  only  to  quit- 
rents.  The  premises  were  covered  by  a  mort- 
gage. The  court  held,  the  plaintiff  could  not 
recover  because  he  could  not  perform  on  his 
part,  as  his  agreement  was  to  convey  an  inde- 
feasible title,  which  he  was  unable  to  do,  and 
therefore  the  defendant  was  not  bound  to  pay. 

The  case  of  Tucker  v.  Woods,  12  Johns.,  190, 
was  decided  on  the  same  principle. 

The  case  of  Ketchum  v.  Evertson,  13  Johns  , 
363,  decides,  that  when  a  party  engages  to  ex- 
ecute a  deed,  his  covenant  is  satisfied^  by  exe- 
cuting a  quitclaim.  ID  that  case,  Spencer,  J., 
also  says,  it  may  be  asserted  with  confidence, 
that  a  party  who  has  advanced  money,  or  done 
an  act  in  part  performance  of  an  agreement,  and 
then  stops  short  and  refuses  to  proceed  to  the 
ultimate  conclusion  of  the  agreement, the  other 
party  being  ready  and  willing  to  proceed  and 
fulfill  all  his  stipulations  according  to  the  con- 
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tract,  has  never  been  suffered  to  recover  for 
what  has  thus  been  advanced  or  done. 

I  forbear  the  citation  of  more  cases.  I  have 
found  none  of  a  recovery,  where  the  party, 
wishing  to  consider  the  contract  rescinded,  has 
not  shown  a  breach  of  the  contract  on  the  other 
side,  or  what  was  equal  to  it.  The  only  ground 
on  which  the  defendant  in  this  case  has  violated 
his  contract,  so  as  to  justify  the  plaintiff  in  con- 
sidering it  rescinded,  is  assumed  to  be,  that  he 
took  possesssion,  saying  the  contract  had  run 
out.  By  this  expression, I  understand  he  claimed 
that  by  the  contract  he  had  a  right  to  the  pos- 
session, the  plaintiff  having,  as  he  supposed, 
forfeited  all  claim  to  the  land.  If  this  was  his 
meaning,  his  acts  were  supposed  by  him  to  be 
in  affirmance  of  the  contract,  and  not  in  viola- 
tion of  it. 

*It  is  true  that  the  defendant  was  at  [*52 
no  time  in  a  situation  to  execute  a  conveyance, 
as  he  had  not  the  title.  When  the  contract  was 
entered  into,  the  plaintiff  knew  that  the  defend- 
ant had  no  title  ;  and  it  depended  partly  on  the 
plaintiff's  fulfilling  his  contract  whether  the  de- 
fendant could  procure  a  title,  and  thus  fulfill 
his.  I  apprehend  that  fact  did  not  excuse  the 
plaintiff  from  offering  to  perform  on  his  part. 
The  payment  of  the  money  was  a  condition 
precedent  to  the  execution  of  a  deed  ;  and  be- 
fore the  plaintiff  can  completely  put  the  de- 
fendant in  default,  he  should  show  a  readiness 
and  an  offer  to  perform  on  his  part.  Had  this 
been  done,  the  defendant  might,  for  aught  we 
can  say,  have  procured  a  title  from  Mr.  Clapp, 
who  says  he  was  always  ready  to  give  one  on 
payment  of  rthe  amount  due.  Bobb  v.  Mont- 
gomery, 20  Johns. ,  20. 

In  the  case  of  Weaver  v.  Bentley,  the  court 
say,  the  plaintiff  has  his  election  either  to  pros- 
ecute on  the  covenant,  or  to  consider  the  cove- 
nant as  rescinded,  and  recover  back  the  money 
paid.  Suppose  we  test  this  case  by  the  rule  in 
that ;  could  the  plaintiff  maintain  an  action  on 
the  covenant  ?  I  apprehend  not.  On  the  con- 
trary, according  to  the  case  of  Robb  v.  Mont- 
gomery, the  defendant  might  have  maintained 
an  action  upon  the  covenant.  The  plaintiff, 
therefore,  was  in  default  himself,  and  not  the 
defendant. 

The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 

Cited  in-50  N.  T.,  43 ;  55  N.  Y.,  304 ;  1  Barb.,  130 ;  4 
Barb.,  208,  358  ;  5  Barb.,  432 ;  15  Barb.,  364 ;  30  Barb., 
23 :  42  Barb.,  59 ;  46  How.  Pr.,  68,301 ;  3  Bos.,  58 :  5 
Wall.,  507 ;  10  Bank.  Reg,,  320  ;  10  Kan.,  260  ;  56  111., 
4T;  68111.,  366. 


BUSH 


HENRY  LYON  Am>  HARVEY  LYON. 

Trover —  Plaintiff  must  show  Present  Bight  of 
Possession — Witnesses — Competency  of. 

To  warrant  trover,  the  plaintiff  must  show  a  pres- 
ent right  of  possession  in  the  chattel.  If  it  appear  to 
have  been  pledged  by  the  plaintiff's  vendor,  before 
the  sale,  in  order  to  secure  a  debt  or  duty  to  a  third 
person,  the  plaintiff  cannot  recover,  unless  he  show 
such  debt  or  duty  to  have  been  discharged,  or  that 
the  operation  of  the  pledge  has  ceased  in  some  other 
way. 

One  who  claims  property  in  himself  in  the  chattel 
in  question,  in  trover,  is  a  competent  witness  for  the 
defendant  to  show  such  property, whether  it  be  spe- 
cial or  general. 
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Citations— Stark.  Ev.,  1608 ;  4  Taunt.,  18 ;  4  B.  &  A., 
410. 

np ROVER,  to  recover  the  value  of  a  quantity 
J.  of  staves,  tried  at  the  Monroe  Circuit,  Mar. 
15,  1827,  before  Birdsall,  Circuit  J. 
53*]  *To  show  title,  the  plaintiff  produced  a 
written  contract  with  one  Coonrad,  dated  Jan. 
4.  1825,  by  which  Coonrad  agreed  to  deliver  to 
the  plaintiff,  on  the  canal,  40,000  pipe  staves, 
and  40,000  hogshead  staves,  at  $14  per  thous- 
and for  pipe.and  $9  per  thousand  for  hogshead 
staves.  On  the  back  of  the  contract,  Coonrad 
certified,  Jan.  28.  1825,  that  he  had  delivered 
to  the  plaintiff  all  the  staves  which  he  had  made 
on  Sina  Wilcox's  land.  (There  were  no  others 
in  controversy.)  They  were  turned  out  as  se- 
curity for  advances  on  the  contract,  which  ad- 
vances, then,  were  $160.29  ;  and  in  Feb.  and 
Mar.  following,  $73.33  ;  in  all,  $233.82  :  and 
$51  were  also  paid,  for  which  a  separate  re- 
ceipt was  given.  The  staves  were  then  esti- 
mated at  40,000,  and  delivered  to  the  plaintiff. 

They  were  then  on  Wilcox's  land,  some  dis- 
tance from  the  canal.  Coonrad  was  to  draw 
them  to  the  canal.  The  hogshead  staves  were 
worth  $12,  and  pipe  staves  worth  $16.  There 
were  16,000  barrel  staves  turned  out  to  the 
plaintiff  at  the  same  time,  worth  $6  per  thous- 
and. These  facts  were  communicated  to  Henry 
Lyon,  one  of  the  defendants,  before  he  pur- 
chased of  Coonrad.  Before  Lyon  purchased, 
the  plaintiff  had  forbidden  him  to  take 'the 
staves,  but  he  said  he  should  take  them.  Helon 
Mead,  a  witness,  produced  an  instrument  in 
writing,  dated  May  6,  1825,  from  Coonrad  to 
himself  and  Henry  M.  Starkes,  conveying  the 
staves  and  sundry  other  articles,  as  security  for 
their  being  surety  with  him, Coonrad,  in  several 
bonds  and  obligations.  Mead  and  Coonrad 
sold  the  staves  to  the  defendant,  Henry  Lyon. 

The  defendants  proved  that  about  Jan.  1, 
1825,  one  Christopher  Worden  and  Coonrad 
bought  the  timber  of  Wilcox,  from  which  the 
staves  in  question  were  made.  Worden  sold  his 
interest  to  Coonrad.  about  a  week  after.  About 
Jan.  10  or  12,  Coonrad  contracted  with  one 
Smith, of  Lockport,  to  deliver  him  25, 000  staves. 
Worden  became  security  for  Coonrad  to  Smith, 
and  Coonrad  turned  out  to  him  (Worden)  the 
staves  and  timber  on  Wilcox's  land,  to  indem- 
nify him.  In  Apr.  Worden  transferred  all  his 
54*]  interest  *in  the  staves  to  Henry  M. 
Starkes,  who  was  substituted  in  Worden's  place 
as  security  from  Coonrad  to  Smith. 

Starkes  was  then  offered  as  a  witness  for  the 
defendants,  and  objected  to  on  the  ground  of 
interest,  and  rejected.  The  defendants  then 
offered  a  release  from  Helon  Mead  to  Starkes, 
and  from  Starkes  to  Mead,  and  from  Starkes 
to  the  defendants,  and  from  Henry  Lyon  to 
Starkes  ;  but  the  judge  rejected  him. 

Soon  after  Starkes  was  put  in  the  place  of 
Worden, he  and  Coonrad  and  the  plaintiff  were 
together,  and  it  was  agreed  that  Starkes  should 
draw  the  staves  f  romWilcox's  land  to  the  canal, 
and  have  half  for  drawing.  The  plaintiff  agreed 
to  look  to  the  other  half  for  his  pay.  They 
agreed  that  half  would  be  sufficient  to  pay  the 
plaintiff,  and  Smith's  claim,  for  which  Starkes 
was  responsible.  Starkes  said  he  should  hold 
on  upon  that  half  till  Smith  was  paid.  The 
plaintiffs  did  not  object.  One  witness  testified 
that  he  heard  Coonrad  say  to  the  plaintiff,  in 
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presence  of  Starkes,  that  he  had  forfeited  his 
contract,  to  which  the  plaintiff  assented,  but 
said  he  had  a  claim  for  money  advanced. 
Starkes  was  again  offered  as  a  witness,  and  re- 
jected. 

The  judge  charged  the  jury,  that  the  plaint- 
iff's action  was  sustained  for  so  many  staves 
as  were  delivered  to  him  Jan.  28,  1825.  Coon- 
rad then  conveyed  all  his  title.  The  conversion 
was  fully  proved.  That  the  transfer  from  Coon- 
rad to  Worden,  and  from  Worden  to  Starkes, 
could  have  no  influence,  but  to  diminish  the 
damages;  that  Worden  had  but  a  lien,  and  that 
not  to  exceed  $126.  It  might  be  nothing.  The 
amount  was  not  shown.  That  Coonrad  did  not 
dispose  of  his  whole  interest  to  Worden,  and 
the  plaintiff  had  the  residue.  That  Henry  Lyon , 
if  guilty,  should  pay  the  full  value,  as  he  had 
full  notice.  He  submitted  to  them  whether  the 
plaintiff  had  relinquished  his  claim.  That  if 
the  plaintiff  was  entitled  to  the  property,  he 
should  recover  the  full  value,  deducting  half 
for  those  drawn  by  Starkes,  and  a  reasonable 
amount  for  the  responsibility  to  Smith.  That 
the  community  of  interest  between  the  plaint- 
iff and  Slarkes,  formed  no  objection  to  a  re- 
covery ;  that,  even  if  tenants  in  common,  this 
action  would  lie  under  the  circumstances  of 
the  case. 

*That,  in  the  opinion  of  the  court,  the  [*55 
plaintiff  should  recover  of  Henry  Lyon,  but  the 
amount  was  referred  exclusively  to  the  jury. 

The  defendant's  counsel  requested  the  judge 
to  state  to  the  jury  whether  the  plaintiff  could 
maintain  this  action,  if  the  jury  should  be  of 
opinion  that  Starkes  had  a  lien  on  the  staves, 
until  the  lien  was  paid  off,  or  a  tender  made. 
The  judge  declined  charging  the  jury  on  that 
point,  on  the  ground  that,  so  far  as  it  concerned 
this  case,  he  had  already  decided  it  in  his 
charge.  Verdict  for  plaintiff  for  $388.33. 

Mr.  J.  A.  Cottier,  for  the  defendant,  now 
moved  for  a  new  trial. 

Mr.  O.  P.  Kirkland,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  The  questions 
presented  for  the  consideration  of  this  court 
are  :  1.  Had  the  plaintiff  such  a  property  in 
himself  as  would  enable  him  to  maintain  tro- 
ver ?  2.  Was  Henry  M.  Starkes  a  competent 
witness  ? 

1.  As  to  property  in  the  plaintiff.  There  is 
no  doubt  that  the  whole  property,  at  the  time 
of  the  contract  between  Coonrad  and  the  plaint- 
iff, was  in  Coonrad,  he  havinc  purchased  the 
timber  of  Wilcox,  about  Jan.'  1,  1825.  The 
contract  was  Jan.  4,  1825.  By  that  contract  no 
title  to  the  property  passed  ;  but  Coonrad  then 
contracted  to  deliver  the  staves  June  1  then 
next.  Jan.  10,  Coonrad  con  tracts  with  Smith, 
of  Lockport,  to  deliver  him  25,000  barrel  staves, 
and  Christopher  Worden  became  surety  to 
Smith  for  Coonrad's  performance.  A  few  days 
afterwards.  Coonrad  delivered  to  Worden  all  the 
staves  he  had  made,  and  all  the  timber  on  Wil- 
cox's land,  as  his  security  for  having  joined  as 
surety  for  Coonrad  to  Smith.  Jan.  28,  1825, 
Coonrad  delivered  to  the  plaintiff  all  his  staves 
and  timber  on  Wilcox's  land,  as  security  for 
the  goods  and  money  advanced  by  the  plaintiff 
on  the  contract  of  the  4th. 

Apr.  1,  1825,  Worden  became  uneasy  in  his 
situation  as  surety  for  Coonrad  ;  and  it  was 
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agreed  between  him,  Coonrad,  Smith  and 
56*]  Starkes,  that  Starkes  *should  step  into 
Worden's  place  as  surety,  and  should  receive 
the  staves  as  his  security,  which  was  accord- 
ingly done.  Of  this  arrangement  Worden  in- 
formed the  plaintiff,  and  that-he,  Worden, had 
relinquished  all  his  rights  in  the  staves  to 
Starkes. 

May  6,  1825,  Coonrad  sold  the  staves  on  Wil- 
cox's  land  to  Helon  Mead  and  Starkes,  for 
money  he  owed  them,  and  responsibilities  in- 
curred. Mead  and  Coonrad  afterwards  sold  to 
the  defendant,  Henry  Lyon,  23,000  staves. 

It  seems,  then,  that  before  the  transfer  of  the 
staves  from  Coonrad  to  the  plaintiff,  they  had 
been  pledged  to  Worden, in  whose  place  Starkes 
was  substituted.  Starkes  then  held  them  in 
pledge  as  his  indemnity  for  having  become 
surety  for  Coonrad,  in  his  contract  with  Smith. 
The  judge  very  properly  remarks,  that  it  does 
not  appear  what  that  responsibility  was  ;  it 
might  be  $150,  the  value  of  $25,000  barrel 
staves,  or  it  might  be  nothing ;  for  it  does  not 
appear  whether  Smith  had  advanced  anything 
on  the  contract,  or  whether  the  contract  had 
been  broken.  The  staves  were,  however, 
pledged  to  Starkes  as  his  indemnity.  This  was 
a  lien,  older  than  the  plaintiff's.  The  transfer 
to  the  plaintiff  seems  to  have  been  by  way  of 
pledee  too,  but,  in  effect,  placed  the  plaintiff  in 
Coonrad's  place  June  1,  when  the  contract  ex- 
pired, and  the  plaintiff  might  consider  the 
staves  his  own.  He,  however,  had  then  no 
greater  rights  than  Coonrad  would  have  had, 
had  he  not  conveyed  the  staves  to  the  plaintiff. 
The  plaintiff  had  not  the  actual  possession ;  for 
Mead  and  Coonrad  had  sold  the  staves  to  the 
defendant,  Henry  Lyon.  He  had  not  the  right 
of  possession  until  he  had  redeemed  the  pledge 
to  Starkes.  In  contemplation  of  law  the  staves 
must  be  considered  in  possession  of  Starkes. 
The  case  does  not  state  when  the  contract  with 
Smith  was  to  be  performed  ;  the  presumption, 
however.cannot  be  that  it  had  been  performed. 
The  property  being  shown  to  have  been 
pledged,  the  plaintiff  should  have  shown  that 
the  lien  had  been  discharged.  Not  having 
done  so,  the  possession  and  right  of  possession 
were  in  Starkes,  until  the  power  was  redeemed. 
The  plaintiff,  therefore,  had  not  that  property 
in  the  staves  which  is  necessary  to  maintain 
this  action. 

57*]  *If  I  am  right  in  the  conclusion  to 
which  I  have  arrived,  it  is  not  necessary  to  the 
decision  of  this  case,  to  take  notice  of  the  other 
point.  But,  as  it  has  been  argued  and  has  been 
examined,  I  may  properly  state  my  conclusion 
upon  it  also.  In  trover,  the  real  owner  of  the 
chattel  is,  in  general,  competent  to  defeat  the 
action  by  proof  of  property  in  himself  ;  for  the 
record  will  not  be  evidence  for  him  in  any 
other  action.  (Stark.  Ev.,  1508.)  In  Mix  v.  Cut- 
ting, 4  Taunt.,  18,  a  witness  was  permitted  to 
testify  that  he  had  received  the  property  in 
question  from  the  plaintiff  as  a  security  for 
money,  and  that  according  to  his  agreement 
with  the  plaintiff,  he,  the  witness,  had  sold  the 
property  to  the  defendant.  Mansfield,  Ch.  /., 
said,  the  question  is,  whether  the  witness  who 
bought  a  horse  of  the  plaintiff  is  competent  to 
prove  that  fact.  I  cannot  possibly  see  any  ob- 
jection to  his  proving  it ;  for,  as  between  the 
witness  and  the  plaintiff,  or  the  witness  and  the 
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defendant,  the  verdict  which  is  obtained  upon 
his  testimony  in  this  cause  will  be  of  no  avail 
to  him.  So  in  Ward  v.  Wilkinson,  4  B.  &  A., 
410,  it  was  decided,  for  the  same  reason,  that 
a  witness  may  prove  property  in  himself.  On 
both  grounds,  therefore,  a  new  trial  should  be 
granted. 

New  trial  granted. 

Cited  in— 14  Wend.,  203;  25  N.  Y.,  351. 


GLEASON  AND  VIELE 

0. 
CLARK,  Adm'r  of  CLARK. 

Practice — Review  ofNonmit  Before  Justice — As- 
sumpsit  by  Attorney,  for  Fees — Defense  Under 
General  Issue  —  Negligence  —  Costs  —  Fees — 
Partners — Confession  of  Debt  by  One,  after 
Dissolution,  does  not  Bind  Others. 

A  nonsuit  before  a  justice,  after  hearing  proofs, 
cannot  be  reviewed  by  certiorari,  but  only  by  ap- 
peal. 

In  assumpsit  by  an  attorney  against  his  client,  for 
fees,  the  attorney  need  not  show  that  a  copy  of  the 
bill  of  costs  was  served  on  the  client  before  action 
brought. 

Nor,  on  producing  a  taxed  bill,  need  he  show  that 
notice  of  taxation,  had  been  served  on  the  client. 

The  confession  of  a  debt  by  one  of  several  part- 
ners, after  the  dissolution  of  the  partnership,  is  in- 
admissible evidence  as  against  the  other  partners. 

In  an  action  for  fees,  by  an  attorney  against  his 
client,  the  latter  may  show,  under  the  general  issue, 
that  the  attorney  conducted  the  business  so  negli- 
gently that  his  services  were  of  no  benefit  to  the 
client ;  and  thus  defeat  the  whole  claim.  But  if  the 
evidence  be  merely  in  mitigation  or  diminution  of 
the  value  of  the  attorney's  services,  then  notice 
should  be  given  with  the  general  issue. 

Proof,  in  such  an  action,  that  judgment  as  in  case 
of  nonsuit  was  obtained  against  the  client,  is  not, 
per  «6,  evidence  of  negligence. 

An  attorney  is  not  bound  to  proceed  in  a  cause 
unless  his  legal  fees  are  tendered,  or  secured  to  him 
if  he  requests  that  this  should  be  done. 

Citations— 3  Johns.,536 ;  15  Johns.,231,  424;  1  Taunt., 
104 ;  11  Johns..  547. 

AN  ERROR  from  the  Warren  C.  P.  The  case 
U  is  sufficiently  stated  in  the  opinion  of  the 
court. 

*Mr.  J.  B.  Lathrop,  for  the  plaintiff  [*58 
in  error. 

Mr.  R.  Weston,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  Clark  brought 
a  suit  as  administrator,  before  a  justice  in  War- 
ren Co.,  against  Gleason  and  Viele,  for  fees 
due  Asahel  Clark,  the  intestate,  in  his  lifetime, 
as  an  attorney  and  counselor  of  the  Court  of 
Common  Pleas.  The  justice  nonsuited  the 
plaintiff,  after  hearing  his  proofs  and  allega- 
tions, and  he  appealed.  The  defendants  moved 
the  C.  P.  to  quash  the  appeal,  on  the  ground 
that  there  had  been  no  trial  before  the  justice, 
but  the  court  overruled  the  objection.  In  this 
decision  the  court  was  certainly  correct.  The 
plaintiff  could  not  review  the  justice's  decision 
by  certiorari  and,  of  course,  an  appeal  was  his 
only  remedy. 

The  plaintiff  then  proved  that  Gleason,  one 
of  the  defendants,  had  admitted  that  he  em- 


.— Partnership— Admissions  bv  former  part- 
ners after  dissolution— Inadmissible  to  bind  copart- 
ners. 

Admissions  made  subsequent  to  dissolution  by  one 
partner  do  not  bind  copartners.  See  Baker  v.  Stack- 
poole,  post,  p.  420,  note,  and  other  notes  there  cited. 
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ployed  Clark,  the  intestate,  to  prosecute  the 
two  suits  for  the  fees  in  which,  this  suit  was 
brought,  to  stop  the  defendants  in  those  suits 
from  taking  the  lumber.  Qleasou  promised  to 
call  on  the  plaintiff  below  and  make  an  ar- 
rangement. He  did  not  intimate  any  defense 
on  the  ground  of  negligence.  Another  witness 
proved  that  4  or  5  years  before,  Gleason  and 
Viele  were  engaged  in  getting  logs  down  the 
river,  and  that  they  were  reputed  to  be  part- 
ners in  that  business,  but  not  general  partners. 
That  Gleason  became  indebted  to  the  witness 
for  board  of  himself  and  hands  while  engaged 
in  that  business,  and  Viele  afterwards  paid  the 
witnesses'  bill,  saying  he  should  have  to  pay 
Gleason's  bills.  It  was  then  proved  by  the  at- 
torney who  defended  those  suits,  that  Clark, 
the  intestate,  prosecuted  them,  until  finally 
judgment  was  rendered  as  in  case  of  nonsuit, 
the  plaintiffs  having  failed  to  bring  them  to 
trial.  That  he  collected  his  costs  by  an  action 
before  a  justice,  upon  the  judgment  records  in 
the  common  pleas;  and  Gleason  and  Viele  con- 
fessed judgment.  The  taxed  bills  were  then 
introduced,  though  objected  to.  What  was 
the  ground  of  the  objection,  does  not  appear. 
It  was  objected  that  notice  of  taxation  and  a 
copy  of  the  bills  should  have  been  served.  This 
59*]  objection  *was  overruled.  In  this,  the 
court  were  correct.  There  is  now  no  statute 
requiring  the  service  of  a  copy  of  the  bill.  It 
was  then  objected  that  no  evidence  had  been 

§lven  against  Viele;  that  the  confessions  of 
leason  were  not  evidence  against  his  copart- 
ner after  the  termination  of  the  partnership. 
The  court  decided  that  a  joint  contract  and 
employment  had  been  sufficiently  shown. 
There  is  no  doubt  that  confessions  of  one  part- 
ner after  the  copartnership  has  ceased,  cannot 
be  shown,  to  charge  his  copartner.  The  En- 
glish rule  is,  that  such  evidence  may  be  given, 
but  a  different  rule  has  been  established  in  this 
court.  (3  Johns.,  536;  15  Johns..  424.)  The 
case  in  1  Taunt.,  104,  to  the  contrary,  is  over- 
ruled here.  The  partnership  was  proved  by 
other  testimony;  but  the  objection  still  recurs. 
Had  the  employment  of  Clark,  the  intestate, 
by  Gleason  been  proved  by  other  testimony 
than  the  confession  of  Gleason,  it  would  have 
been  sufficient.  The  reason  why  one  partner, 
after  the  dissolution,  cannot  charge  his  co- 
partner by  his  confessions,  is,  that  it  would  be 
highly  unjust  that  one  man  should  confess 
away  the  rights  of  another;  and  if  ill  will 
should  happen  to  exist  between  partners  at 
their  dissolution,  one  might  ruin  the  other  by 
his  confessions,  whether  true  or  false.  The 
court,  therefore,  erred  in  deciding  that  a  joint 
employment  had  been  sufficiently  shown. 

The  defendants'  counsel  contended  that  it 
appeared  the  intestate  had  been  guilty  of  negli- 
gence in  the  management  of  their  causes;  and 
they  examined  a  witness,  who  proved  that  he 
wrote  to  his  clients  about  four  weeks  before 
the  judgments  of  nonsuit,  but  whether  they  re- 
ceived the  letter  the  witness  did  not  know.  The 
plaintiff  insisted  this  defense  could  not  be  giv- 
en in  evidence  under  the  general  issue.  The 
court  decided  that  the  defense  of  negligence 
was  fully  supported  by  the  evidence,  but  it 
could  not  be  received  under  the  plea  of  the 
general  issue.  In  both  these  particulars,  I  ap- 
prehund,  the  court  erred.  Under  that  plea  the 
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defendant  may  show  that  the  plaintiff  never 
had  any  cause  of  action.  If  this  species  of  de- 
fense *goes  to  destroy  the  plaintiff's  claim[*6O 
entirely,  it  is  proper  under  the  general  issue;  if 
merely  to  reduce  the  damages,  notice  should  be 
given.  This  seems  the  rule  to  be  collected  from 
Runyan  v.  Nichols,  11  Johns.,  547,  and  Sill  v. 
Rood,  15  Johns.,  231. 

But  the  evidence  was  altogether  insufficient 
to  charge  an  attorney  with  negligence.  The 
same  evidence  might  probably  be  shown  in 
every  case  where  judgment  as  in  case  of  non- 
suit is  entered,  and  yet  it  is  perfectly  consist- 
ent with  diligence  and  attention  on  the  part  of 
the  attorney.  It  seems,  from  Gleason's  dec- 
clarations,  that  the  suits  were  brought  to  pre- 
vent the  timber  from  being  hooked,  as  he  said. 
Possibly  the  attorney  was  instructed  not  to 
bring  the  suits  to  trial,  or  more  probably,  the 
clients  neglected  to  procure  the  witnesses.  Had 
the  client  shown  a  readiness  on  his  part  to  go 
to  trial,  and  then  that  the  attorney  neglected  to 
give  notice,  there  would  have  been  some  evi- 
dence. The  attorney  is  not  bound  to  proceed 
unless  his  fees  are  tendered  or  secured  to  him, 
if  he  makes  that  request.  But  in  this  case,  it 
does  not  appear  that  the  client  paid  any  atten- 
tion to  his  causes,  after  they  were  commenced. 

I  am,  on  the  whole,  of  opinion  that  the  judg- 
ment below,  which  was  for  the  plaintiff,  be  re- 
versed, and  a  venire  de  now  awarded  by  War- 
ren Common  Pleas. 

Rule  accordingly. 

Cited  in— 75  N.  Y..  155 ;  77  N.  Y.,  81 :  10  Hun,  240 ;  3 
Barb.,  339;  18  Barb.,  32;  1  Sand.,  583;  1  Hilt.,  77,  78; 
2  McLean,  90;  22  Ohio,  615 ;  23  Cal.,  102. 
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Justice — Jurisdiction  Under  Fifty  Dollar  Act — 
Proceedings  in  Excess  of,  Void— Confession  of 
Judgment — Service  of  Process — Practice. 

To  give  a  justice  jurisdiction  under  a  warrant 
upon  the  Fifty  Dollar  Act,  sess.  47,  ch.  238,  the  de- 
fendant must  be  personally  arrested,  and  brought 
into  court  before  the  justice. 

If  not,  a  judgment  rendered  thereon.though  upon 
a  return  regular  on  its  face,  of  the  defendant  as 
in  custody,  and  made  by  his  consent,  will  be  corom 
non  judice,  and  void ;  and  all  persons  acting  under 
it  will  be  wrong-doers. 

The  confession  of  a  judgment  on  the  authority  of 
a  defendant,  as  upon  a  warrant,  where  he  is  not,  in 
fact,  arrested  and  brought  before  the  court,  is  void. 

The  13th  section  of  the  Fifty  Dollar  Act,  sess.  47, 
ch.  238,  applies  solely  to  voluntary  judgments  by 
confession,  without  process. 

By  that  section,  if  the  confession  of  judgment  be 
not  in  writing,  with  the  proper  affidavit  and  partic- 
ular, the  judgment  is  void  as  to  creditors :  and  a 
purchaser  of  chattels  under  the  defective  judgment, 
with  notice  of  the  defect,  is  not  a  hnna  ftde  purchas- 
er within  that  section,  and  is  liable  to  a  valid  levy 
and  sale  of  the  same  chattels  upon  a  subsequent  exe- 
cution, at  the  suit  of  another  creditor. 

In  case  of  a  summons,  the  officer's  return  of  ser- 
vice by  reading,  gives  the  justice  jurisdiction  of  the 
person. 

Where  a  court  proceeds  erroneously,  the  remedy 
is  by  certiorari  or  writ  of  error ;  but  where  there  fe 


NOTE.— Queers — Judicial  and  ministerial — Person- 
al liability  of.  See,  generally,  Henderson  v.  Brown, 
1  Cai..  92,  note ;  Seaman  v.  Patten,  2  Cai.,  312,  note ; 
Wallsworth  v.  M'Cullough,  10  Johns.,  93,  note; 
Warner  v.  Shed.  10  Johns.,  138,  note ;  Yates  v.  Lans- 
ing, 9  Johns.,  395,  note ;  Kuan  v.  Perry,  3  Cai.,  120, 
note. 
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no  jurisdiction,  all  Is  absolutely  void,  and  all  con- 
cerned in  enforcing  the  judgment  are  trespassers. 

Citations—  6  Laws.  381,  c,  sess.,  47,  ch.  238,  sec.,  4, 
286,  c;  6  Johns.,  128;  15  Johns.,  476;  9  Johns.,  140; 
2  R.  L.,  184  ;  19  Johns.,  39  ;  Cow.  Tr..,  276  ;  2  Cow.,  548. 


agreed  upon  at  the  circuit,  which  is 
\J  sufficiently  stated  in  the  opinion  of  the 
court. 

Mr.  J.  A.  Collier,  for  the  plaintiff. 

Mr.  B.  D.  Noxon,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  This  is  an  ac- 
tion of  trover  for  two  horses  and  a  sulky,  pur- 
chased by  the  plaintiff  at  a  constable's  sale, 
upon  executions  issued  by  a  justice  of  the  peace 
against  one  Williston. 

After  the  purchase,  the  defendant,  a  deputy- 
sheriff,  levied  on  the  same  property  by  virtue 
of  an  execution  against  the  same  defendant, 
Williston.  The  justice's  judgments  were  by 
confession,  June  7,  1826. 

Two  points  are  raised  : 

First.  That  the  judgments  before  the  jus- 
tice, under  which  the  property  was  sold,  were 
void  for  two  reasons  ;  1.  Because  the  defend- 
ant was  not  brought  before  the  justice:  2.  Be- 
cause the  defendant  did  not  make  confession  in 
writing  under  oath. 

Secondly.  It  is  also  said  that  the  sale  by  the 
•  constable  is  void,  because  he  refused  to  state 
by  virtue  of  what  execution  he  sold. 

The  facts  are,  that  one  Dascomb  held  two 
notes  against  Williston,  and  took  out  regularly 
two  warrants,  which  were  regularly  served. 
Williston  being  18  miles  distant  from  the  jus- 
tice, requested  the  constable  to  leave  him,  and 
<32*]  to  appear  *for  him  and  confess  judgment 
as  his  attorney  upon  the  notes.  The  constable 
did  so.  He  made  a  regular  return  upon  the 
warrants,  and  appeared  for  the  defendant;  and 
judgments  were  entered  in  due  form  —  one  for 
upwards  of  $30,  the  other  for  upwards  of  $40. 
The  sale  was  made  on  executions  issued  upon 
these  judgments.  The  property  was  duly  levied 
on.  S.  Strong  was  the  receiptor.  After  the 
property  was  delivered  to  the  constable,  Mr. 
Strong,  who  was  attorney  for  the  plaintiff  in 
the  execution  in  the  now  defendant's  hands, 
asked  the  constable  if  he  was  going  to  sell  on 
Dascomb's  executions.  The  constable  said  he 
should  keep  his  own  secrets.  Mr.  Strong  then 
gave  notice  to  the  constable  and  the  present 
plaintiff  that  those  judgments  were  void,  for 
the  reasons  I  have  first  stated.  The  property 
was  sold,  and  purchased  by  the  plaintiff.  If, 
therefore,  the  judgments  are  void,  the  plaint- 
iff had  notice,  and  is  not  entitled  to  be  consid- 
ered a  bona  fide  purchaser. 

The  most  important  point  in  this  case  is, 
whether  the  justice  had  jurisdiction  of  the  per- 
son of  the  defendant  Williston.  The  Act  of 
1824,  6  Laws,  281  c,  sess.  47,  ch.  238,  sec.  4, 
requires  that  in  all  cases  where  a  warrant  shall 
issue,  the  constable  shall  be  commanded  to  take 
the  defendant  and  bring  him  or  her  forthwith 
before  the  justice,  to  answer  the  plaintiff  in  a 
plea  in  the  same  warrant  to  be  mentioned;  and 
upon  the  defendant  being  brought  before  such 
justice,  he  shall  proceed  to  hear  and  determine 
the  cause;  and  if  the  justice  who  issued  such 
warrant  shall,  on  the  return  thereof,  be  absent 
or  unable  to  hear  and  try  the  cause,  the  con- 
stable serving  the  same  shall  take  the  defend- 
ant before  the  next  justice,  &c.  In  the  next 
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preceding  section  (sec.  3)  directions  are  given 
how  to  proceed  in  case  of  the  defendants  ap- 
pearance, or  of  his  non-appearance;  but  in  the 
case  of  a  warrant,  there  must  be  an  appearance. 
In  case  of  a  summons,  the  officer's  return  of 
service  by  reading  it,  gives  the  justice  jurisdic- 
tion of  the  person;  but  in  the  case  of  a  war- 
rant, the  defendant  is  to  be  brought  before  the 
justice.  The  phraseology  is  different.  In  the 
case  of  summons,  the  defendant  appears,  or  he 
does  not  appear  :  in  the  case  of  a  warrant,  he 
is  brought  before  the  justice.  No  provision  is 
made  for  any  proceeding  in  his  *absence.  [*63 
It  appears  to  me  that  the  fair  construction  of 
the  4th  section  of  the  Act,  requires  the  defend- 
ant's personal  appearance  before  the  justice 
gains  jurisdiction  of  his  person. 

I  do  not  find  that  this  question  has  been 
passed  upon  in  any  reported  case.  In  Martin  v. 
Mofvs,  6  Johns.,  126.  the  court  intimate  that  a 
confession  without  process  may  be  made  in 
person  or  by  attorney.  In  such  case,  the  vol- 
untary appearance  of  the  parties  confers  juris- 
diction of  the  persons  of  the  parties  The  same 
principle  governed  the  case  of  Bromaghin  v. 
Throop,  15  Johns.,  476.  The  case  of  Sprague 
v.  Shed,  9  Johns.,  140,  was  decided  upon  the 
ground  that  the  cause  was  discontinued  by  rea- 
son of  the  plaintiff's  not  appearing.  In  that  case 
a  warrant  was  issued,  and  two  defendants  were 
taken,  one  of  whom  appeared  personally.  Al- 
though there  seems  to  be  no  express  adjudica- 
tion upon  this  question  under  this  statute,  yet 
there  is  an  adjudication  under  one  somewhat 
analogous.  The  4th  section  of  the  Act  for 
Suppressing  Immorality.  2  R.  L.,  184,  gives 
power  to  a  justice  of  the  peace  to  convict  of- 
fenders against  that  Act.  It  does  not  provide 
expressly,  but  impliedly,  that  the  defendant 
shall  be  present  before  the  justice  previously 
to  a  conviction  being  had.  In  the  case  of  Big- 
elow  v.  Stearns,  19  Johns.,  39,  it  was  held  that 
a  conviction  without  causing  the  offender  to 
be  brought  before  the  magistrate  was  void,  be- 
cause the  justice  had  not  jurisdiction  of  the 
person  of  the  party  convicted.  That  an  infe- 
rior magistrate  must  have  jurisdiction  not  only 
of  the  subject-matter,  but  of  the  person,  is  there 
asserted  and  enforced,  and  the  doctrine  applied 
to  proceedings  under  that  statute;  and  Ch.  J., 
Spencer,  who  delivered  the  opinion  of  the 
court,  in  conclusion,  remarks,  that  under  the 
Twenty-five  Dollar  Act  in  a  proceeding  insti- 
tuted by  warrant,  had  the  same  facts  occurred, 
the  proceedings  would  have  been  erroneous. 
They  would,  indeed,  have  been  not  only  erro- 
neous, but  altogether  irregular  and  void;  the  of- 
ficer having  no  jurisdiction,  the  proceeding 
is  coram  nonjudice.  Such,  also,  is  the  opinion 
expressed  by  Mr.  Cowen,  in  his  Treatise,  p. 
276.  "Upon  a  warrant,  the  defendant  is  actu- 
ally arrested  and  brought  before  the  justice." 
The  judgment  was  clearly  void  so  far  as  it  de- 
pended on  jurisdiction  to  <)e  derived  from  the 
warrant  and  return. 

*2.  As  to  the  second  subdivision  of  [*64 
the  first  point,  I  am  clearly  of  opinion  that  the 
13th  section  of  the  Fifty  Dollar  Act  of  1824, 
6  Laws,  286  c,  requiring  an  affidavit  of  the  de- 
fendant upon  confession,  relates  solely  to  con- 
fessions without  process.  But  as  the  justice  in 
this  case  professed  to  proceed  upon  the  war- 
rant, that  clause  is  not  operative. 
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The  18th  section  of  the  Act  of  1824  is  simi- 
lar to  the  7th  section  of  the  Act  of  1818,  which 
has  received  a  construction  by  this  court  in  the 
case  of  Griffin  v.  Mitchell,2  Cow.  ,548.  That  case 
differs  from  the  present  in  this  important  par- 
ticular, that  there  the  justice  had  jurisdiction. 
When  there  is  jurisdiction,  but  the  magistrate 
proceeds  erroneously,  the  remedy  is  by  certio- 
rari  or  writ  of  error;  but  when  there  is  no  juris- 
diction, all  is  absolutely  void,  and  all  are  tres- 
passers. Being  of  opinion  that  the  judgments 
were  unauthorized,  and  not  within  the  juris- 
diction of  the  justice,  the  executions  were  no 
protection  to  the  officer  and,  being  void,  a  sale 
under  them  did  not  alter  the  ownership  of  the 
property.  Taken  as  judgments  by  confession, 
independent  of  the  warrant,  they  are  equally 
void  as  to  the  execution  in  the  hands  of  the 
now  defendant,  which  was  at  the  suit  of  an- 
other creditor  of  Williston.  The  13th  section 
of  the  Act  of  1824  expressly  declares  this  as  to 
a  purchaser  not  bona  fide;  and  we  have  seen 
that  the  plaintiff  had  full  notice  and,  therefore, 
did  not  purchase  bona  fide.  The  horses  and 
sulky  in  question  were,  in  either  view,  there- 
fore, the  property  of  Williston  when  the  de- 
fendant levied  on  them. 

The  plaintiff  having  acquired  no  title  to  the 
property,  cannot  maintain  this  action. 

According  to  a  stipulation  in  the  case,  judg- 
ment of  nonsuit  is  to  be  entered,  with  double 
costs  to  the  defendant. 

Rule  accordingly. 

Cited  ln-7  Wend.,  208,  400;  11  Wend.,  95;  16  Wend., 
46;  4  N.  Y..383. 
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Usury — Agreement  at  Time  of  Loan  to  Pay 
More  than  Legal  Interest,  Usurious — Contra, 
if  Made  Subsequent  to  Loan — Presumption  as 
to  Time — Charge  by  Court — Re-examination  of 
Witness — Discretion  of  Court — Error — Credi- 
bility of  Witness— for  Jury. 

An  agreement  to  pay  more  than  legal  interest  for 
money  loaned,  on  note.such  agreement  being  made 
at  the  time  of  the  loan,  is  usurious,  and  renders  the 
note  void,  though  the  note,  on  its  face,  be  for  the 
mere  amount  lent,  with  legal  interest  only. 

But  if  the  agreement  to  pay  more  than  legal  in- 
terest be  subsequent  to  the  time  of  the  loan,  though 
such  agreement  be  usurious,  yet  it  will  not  avoid 
the  note. 

Where  a  court,  in  charging  the  jury,  recapitulates 
the  testimony  of  a  witness,  and  the  counsel  for  one 
of  the  parties  insists  that  the  court  misunderstood 
the  testimony  of  the  witness  in  a  material  part,and 
proposes  to  call  him,  in  order  to  explain,  ft  is  dis- 
cretionary with  the  court  whether  he  shall  be  called 
for  that  purpose.  But  if  the  court  err  in  the  exercise 
of  that  discretion,  a  writ  of  error  will  be  sustained 
for  that  cause. 

A  witness  was  called  to  prove  usury  in  a  note,  and 
it  was  material  whether  his  testimony  related  ex- 
pressly  to  the  time  of  giving  the  note,  or  left  it  open 
for  the  jury  to  infer  that  it  might  have  related  to  a 
time  subsequent.  The  court  in  their  charge,  stated 
it  in  the  latter  sense.  Counsel  insisted  the  evidence 
was  misunderstood,  and  proposed  to  re-examine 
the  witness  upon  the  point.  This  the  court  refused 
to  do;  held,  error. 

It  is  not  uncommon  for  witnesses  to  be  re-exam- 
ined by  the  jury,  if  any  disagreement  arises  after 
tbej-  have  retired  to  consider  of  their  verdict. 

Where,  in  an  action  on  a  note,  the  defense  was 
usury,  founded  on  an  agreement  for  more  than  7 


NOTE.—  Usury.    See,  generally,  Powell  v.  Waters, 
3  Cow.,  669,  noU,  and  other  notes  there  cited. 
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per  cent,  made  at  the  time  of  the  loan,  and  witnesses 
were  examined,  who  proved  an  agreement  for  more 
than  7  per  cent,  without  showing,  in  express  terms, 
that  it  was  at  the  time,  and  not  snowing  that  it  was 
subsequent,  and  no  subsequent  agreement  appear- 
ing, or  being  alluded  to  in  the  course  of  the  trial; 
held,  that  tne  court  should  have  charged  the  jury 
that  the  inference  of  law  was,  that  the  agreement 
alluded  to  by  the  witnesses,  was  at  the  time  of  the 
contract  of  loan  ;  and  the  court  not  having  so- 
charged,  error  lay. 

Bad  terms,  or  want  of  good  understanding,  be- 
tween a  witness  and  the  party  against  whom  he  is 
called  to  testify,  or  the  indorser  of  that  party,  is 
matter  of  credit,  to  go  to  the  jury. 

Citatione— Jac.  L.  D-tit.  Discretion;  2  Johns.  Cas., 
318 ;  7  Johns.,  306 ;  4  Cow.,  450. 

ERROR  from  the  Washington  C.  P.  founded 
on  a  bill  of  exceptions. 

Mr.  S.  Stevens,  for  the  plaintiff  in  error. 

Mr.  C.  L.  Allen,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  Law  sued  Mer- 
rills in  the  C.  P.  on  a  note  dated  June  29,1822, 
payable  to  Sally  M.  Jones  or  bearer,  and  by 
her  indorsed  to  the  plaintiff  below.  The  de- 
fense was  usury.  The  first  witness,  Wilson, 
testified,  as  stated  in  the  bill  of  exceptions, that 
in  the  summer  of  1822,  before  Miss  Jones,  the 
payee,  was  married,  he  heard  her  say  she  had 
lent  money  to  Merrills,  for  which  she  received 
about  double  interest;  the  witness  understood 
12  per  cent.  She  showed  this  note,  and  said 
she  was  to  have  nearly  double  interest.  Alfred 
fiVhite  testified,  that  before  the  loan  was  made, 
miss  Jones  told  him  that  Merrills  was  to  give 
12  per  cent.  This  witness  was  not  on  good 
terms  with  *Miss  Jones.  John  F.  Mer-  [*66 
rills  saw  the  defendant  below  pay  Miss  Jones 
$10  extra  interest,  in  Dec.,  1822. 

On  the  part  of  the  plaintiff  below,  it  was 
proved  by  Darrow  that  the  defendant  below 
said  the  note  was  given  for  the  amount  received, 
and  no  more. 

The  judge  charged  the  jury,  that  if,  at  the 
making  of  the  loan,  it  was  agreed  between 
Miss  Jones  and  the  defendant  below  that  he 
should  pay  more  than  7  per  cent. ,  the  defend- 
ant below  would  be  entitled  to  their  verdict; 
but  if  they  believed,  from  the  testimony,  that 
the  note  was  given  for  the  amount  of  money 
advanced,  and  the  agreement  to  pay  extra  in- 
terest was  made  subsequently,  with  a  view  to 
obtain  further  indulgence,  such  agreement 
would  not  affect  the  note,  and  the  plaintiff 
should  recover. 

In  charging  the  jury,  the  judge  recapitulated 
the  testimony.  The  counsel  for  the  defendant 
below  insisted  that  the  court  had  misunder- 
stood the  testimony  of  Wilson;  and  that  he  tes- 
tified that  Miss  Jones  stated  to  him  that  when 
the  money  was  loaned  and  the  note  given.it  was 
agreed  between  her  and  Merrills,  that  he  should 
pay  12  per  cent,  interest;  and  insisted  on  the 
court's  calling  Wilson  to  ascertain  whether  he 
had  so  testified  or  not.  The  court  decided  that 
it  was  a  matter  of  discretion  whether  to  permit 
a  witness  to  be  interrogated  after  the  cause  was 
submitted  to  the  jury,  and  refused  to  re-exam- 
ine Wilson.  The  defendant's  counsel  excepted, 
and  the  jury  found  for  the  plaintiff  below.  A 
case  was  made,  and  on  the  argument  of  the 
motion  for  a  new  trial,  an  affidavit  of  Wilson 
was  produced,  stating  that  he  had  sworn  as  the 
defendant's  counsel  had  stated  his  testimony 
at  the  time  of  the  charge.  The  court  refused  a 
new  trial. 
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An  objection  has  been  taken  to  a  clerical  er- 
ror in  the  record,  but  I  am  of  opinion  the  court 
erred  on  the  merits. 

Usury  is  commonly  an  unconscionable  de- 
fense, but  it  is  a  legal  one  and,  if  proved, courts 
must  sustain  it.  Usury  was,  in  this  case,  clearly 
proved  by  the  testimony  of  Alfred  White;  but 
it  is  supposed  that  this  was  answered  by  the  tes- 
timony of  Darrow.  There  is  no  contradiction 
between  them.  Usury  consists  in  the  corrupt 
agreement  of  the  parties,  by  which  more  than 
lawful  interest  is  to  be  paid.  White  swears 
($7*]  *to  the  agreement,  and  that  the  note  was 
eiven  for  the  amount  loaned.  Darrow  does  not 
disprove  the  agreement.  He  corroborates  White 
as  far  as  he  goes.  The  defendant  confessed 
that  the  note  was  given  for  no  more  money 
than  he  received.  So  says  White.  The  de- 
fendant below  said  to  Darrow  that  he  could 
prove  he  had  paid  more  than  7  per  cent.  That 
fact  does  not,  of  itself,  prove  usury;  but  it  cer- 
tainly does  not  disprove  it.  There  is  nothing 
to  discredit  White,  but  the  fact  of  bad  terms 
between  him  and  Miss  Jones,  and  that  should 
have  been  weighed  by  the  jury  in  ascertaining 
what  credit  was  due  to  him."  Wilson's  testi- 
mony, as  stated  at  first,  strongly  corroborates 
White.  It  is  this:  that  in  the  summer,  when 
the  note  was  given,  Miss  Jones  showed  him 
the  note,  said  she  had  made  a  good  bargain, 
and  was  to  have  nearly  double  interest.  The 
court  told  the  jury  that  if  this  testimony  had 
relation  to  a  subsequent  contract  to  procure 
forbearance,  it  was  not  usurious.  This  was  cer- 
tainly correct.  The  note,  it  is  true,  was  pay- 
able in  ten  days  and,  therefore,  due  in  July, 
and  possibly  before  this  conversation.  But 
when  Wilson's  testimony  is  considered  as  pre- 
sented to  the  court  on  the  application  for  a  new 
trial,  it  rebuts  any  such  presumption.  He  swore 
then,  that  Miss  Jones  told  him  that  such  was 
the  contract  when  she  lent  the  money.  If  this 
is  to  be  considered  his  testimony  before  the 
jury,  it  was  a  clear  case  of  usury;  if,  as  stated 
in  the  bill  of  exceptions,  the  fair  presumption 
is,  that  Miss  Jones  spoke  of  the  contract  of  the 
loan,  and  not  of  subsequent  forbearance.  Not 
one  word  had  been  said  of  such  forbearance, 
or  of  any  agreement  but  the  loan  itself. 

The  next  question  is  as  to  the  correctness  of 
the  court  in  refusing  to  re-examine  the  witness, 
Wilson.  It  is  certainly  true  that  there  is,  and 
must  be,  a  discretion  in  the  court  as  to  the  ex- 
amination of  witnesses,  after  both  parties  have 
summed  up  to  the  jury.  It  is  not  uncommon 
for  witnesses  to  be  re-examined  at  the  request 
of  the  jury,  when  any  disagreement  arises,  after 
they  have  retired  to  consider  of  their  verdict; 
and  when  counsel  allege  that  the  court  has 
stated  the  testimony  incorrectly  to  the  jury,  I 
68*]  should  think  it  highly  *discreet  in  the 
court  to  ask  the  witness  then  in  court,  whether 
they  misunderstood  him. 

But  it  is  said  this  court  cannot  control  the 
discretion  of  the  court  below.  Whether  that 
proposition  be  true  or  not,  depends,  I  appre- 
hend, on  circumstances.  If  it  be  that  discretion 
which  is  to  be  exercised  according  to  law,  then 
this  court  has  power  to  interfere,  and  correct 
any  error  fallen  into  by  the  tribunal  which  acts 
at  discretion.  (Jac.  L.  D.,  tit.  Discretion.)  The 
discretion  which  a  judge  at  the  circuit,  or  a 
Court  of  C.  P.  possesses,  as  to  receiving  testi- 
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mony  after  the  parties  have  closed  the  evidence^ 
has  always  been  treated  by  this  court  as  with- 
in their  control .  In  the  case  of  Alexander  v. 
Byron,  2  Johns.  Cas.,  318,  an  application  was 
made  for  a  new  trial,  because  the  judge  had  re- 
fused to  receive  a  witness  for  the  defendant, 
after  the  counsel  had  commenced  summing  up. 
This  court  said  it  was  not  matter  of  strict  right 
with  the  party  but  of  discretion  in  the  judge, 
according  to  circumstances.  They  then  go  into 
an  examination  of  the  circumstances,  and 
conclude  that  the  judge  exercised  a  due  discre- 
tion. In  Mercer  v.  Say  re,  7  Johns.,  306,  after 
the  defendant's  counsel  had  summed  up,  and 
while  the  plaintiff's  counsel  were  summing  up, 
the  defendant's  counsel  discovered  some  writ- 
ten evidence  which  they  wished  to  submit  to 
the  jury,  and  which  the  judge  refused.  On  an 
application  for  a  new  trial,  the  court  said  the 
evidence  offered  was  material  ;  that  the  judge 
had  a  discretion  to  admit  the  evidence,  and  it 
ought,  in  sound  discretion,  to  have  been  re- 
ceived ;  and  a  new  trial  was  granted  on  that 
ground.  In  Jackson  v.  Tallmadge,  4  Cow.,  450, 
a  new  trial  was  refused,  this  court  remarking, 
that  we  could  not  say  that  the  discretion  of  the 
judge  was  not  properly  exercised.  All  these 
were  cases  of  admitting  new  witnesses,  or  offers 
to  introduce  new  testimony.  Here  it  was  pro- 
posed to  ask  a  witness  in  court  what  he  had 
already  sworn.  In  my  judgment,  the  exercise 
of  a  sound  legal  discretion  required  a  re-exam- 
ination of  the  witness. 

But,  independent  of  this  ground,  which  I 
think  sufficient,  I  am  of  opinion  that  the  court 
should  have  charged  the  jury  that  the  inference 
of  law  was,  that  the  bargain  spoken  of  by  Miss 
*Jones  to  Wilson,  was  the  contract  of  [*6O 
loan.  No  other  had  been  alluded  to.  I  know 
this  is  a  defense  not  favored,  and  the  leaning 
of  courts  and  juries  is  against  it ;  but,  so  long 
as  it  is  legal,  we  must  take  care  and  not  lean 
too  far. 

The  judgment  must  be  reversed  and  a  venire 
de  novo  issued. 

Rule  accordingly. 

Reversed— €  Wend.,  268. 

Cited  In— 19  N.  T.,  146 ;  69  N.  Y.,  249 ;  18  Hun,  303 ; 
12  Barb.,  363. 


JACKSON,  ex  dem  GARNSEY,  «.  PIKE. 

Bargain  and  Sale — Pecuniary  Consideration 
Necessary — Need  not  be  Money  Alone — Deed 
Need  not  Express  the  Consideration — Grant 
for  Court  House  and  Jail — What  Buildings 
Included — Ejectment — Momentary  Intruder. 

Merely  moving  hay-scales  on  to  the  ground  of 
another,  and  never  afterwards  interfering  with 
them,  does  not  amount  to  a  possession  in  the  party 
removing,  so  as  to  subject  him  to  an  action  of  eject- 
ment. 

A  pecuniary  consideration  is  necessary  to  support 
a  deed  of  bargain  and  sale ;  but  this  is  not  confined 
to  money  alone. 

The  rule  is  satisfied  by  a  deed  of  a  lot  for  a  Court 
House,  expressed  to  be  as  well  in  consideration  of 
accommodating  the  grantees  with  a  site  for  a  Court 
House  and  Jail,  as  for  increasing  the  value  of  the 
grantor's  adjoining  land. 


NOTE.— Real  property— Bargain  and  sale— Consid- 
eration. 

A  deed  to  operate  as  a  bargain  and  sale  must  have 
a  pecuniary  consideration.  But  it  need  not  be  money 
alone.  See  Jackson  v.  Delancy,  4  Cow.,  427,  note. 
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To  supports  deed  of  bargain  and  sale,  a  consider- 
ation may  be  shown  <leh»r*  the  deed. 

Whether  a  deed  in  toe  for  the  purpose  of  a  Court 
House  and  Jail,  includes  an  implied  condition  that 
it  should  be  used  for  no  other  purpose,  yucere. 

But  if  it  does,  the  erection  of  a  stable  on  the  prem- 
ises is  not  a  violation  of  the  condition.  The  Krant 
includes  the  right  of  erecting  a  dwelling-house  for 
the  jailer,  with  proper  out  houses,  his  garden.  &o. 

Citations— 3  Johns.,  492:  16  Johns.,  48;  4  Cow.,  430; 
10  Johns..  456. 

T? JECTMENT,  fortwosraall  adjoining  pieces 
-LJ  of  ground  ;  one  covered  by  a  stable,  and 
the  other  by  hay-scales  ;  the  former  being  part 
-of  the  two  acre  lot  alleged  to  have  been  con- 
veyed by  the  lessor  of  the  plaintiff,  for  the  pur- 
pose of  having  the  Chenango  Court  House  built 
upon  it,  and  on  part  of  which  the  Court  House 
was  built. 

The  cause  was  tried  at  the  Chenango  Cir- 
cuit, Jan.  31,  1827,  before  Nelson,  Circuit  J. 

At  the  trial,  the  evidence  to  show  that  the 
defendant  was  in  possession  of  the  hay-scales. 
was,  that  he  had  removed  them  from  the  place 
where  the  stable  now  stands,  on  to  the  land  of 
the  lessor  of  the  plaintiff,  and  had  not  after- 
wards interfered  with  them. 

The  defendant  was  jailer,  and  possessed  the 
stable  and  occupied  it. 

As  to  the  two  acres ;  the  lessor  of  the  plaint- 
iff, by  deed  of  June  3,  1807,  between  himself 
And  wife,  of  the  first  part,  and  the  Supervisors 
of  Chenango  Co.,  of  the  second  part.expressed, 
"  as  well  for  and  in  consideration  of  accommo- 
7O*J  dating  *the  said  parties  of  the  second 
part,  with  a  proper  and  convenient  site  for 
•erecting  a  Court  House  and  Jail  for  said  coun- 
ty, as  for  increasing  the  value  of  property 
owned  by  the  said  parties  of  the  first  part,  ad- 
jacent to  the  hereby  granted  premises,"  con- 
veyed them  to  the  supervisors  ;  habendum  to 
them,  "  their  successors  in  office  and  assigns, 
for  their  own  proper  use,  benefit  and-  behoof 
forever  ; "  with  covenants  of  seisin,  quiet  en- 
joyment, further  assurance,  and  warranty. 

It  appeared  that  this  deed  was  executed  at 
the  time  when  the  site  for  the  Court  House  was 
established.  Two  other  places  were  talked  of 
by  the  commissioners  for  fixing  the  site  ;  but 
the  lessor  of  the  plaintiff  offered  them,  that,  if 
they  would  establish  the  site  where  the  Court 
House  now  stands,  he  would  convey  the  land 
to  the  county. 

The  defendant  offered  evidence  that  the  land 
•of  the  lessor  of  the  plaintiff  was  increased  in 
value  for  that  cause.  This  was  objected  to,  but 
the  evidence  was  received. 

The  judged  ruled  that  the  defendant  was  not 
in  possession  of  the  hay-scales  and,  therefore, 
the  plaintiff  could  not  recover  the  ground  cov- 
ered by  them. 

The  plaintiff  objected  that  the  consideration 
of  the  deed  was  not  sufficient  to  give  it  effect. 
The  judge  decided  that  the  deed  was  valid. 

The  plaintiff  then  contended  that  there  was 
an  implied  condition  in  the  deed,  that  if  the 
premises  should  be  converted  to  any  purpose 
other  than  a  Court  House  and  Jail,  the  deed 
should  be  void.  The  judge  decided  otherwise, 
and  the  plaintiff  was  nonsuited. 

Mr.  J.  A,  Collier  now  moved  to  set  aside  the 
nonsuit,  and  for  a  new  trial. 

Mevsrs.  L  Clark  and  8.  Sherwood,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  There  was  no 
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evidence  to  show  the  defendant  in  possession 
of  the  hay-scales.  In  the  fall  of  1825  they  stood 
where  the  stable  now  stands.  The  defendant 
then  removed  them  into  an  inclosed  field  of  the 
lessor  of  the  plaintiff,  and  has  not  since  occu- 
pied them.  It  was  correctly  held  that  the  de- 
fendant was  not  in  possession. 

*As  to  the  stable,  it  stands  on  a  lot  of  [*7 1 
two  acres,  conveyed  by  the  lessor  of  the  plaint- 
iff to  the  Supervisors  of  Chenango  Co. ;  and 
whether  the  plaintiff  is  entitled  to  recover,  de- 
pends upon  the  validity  of  the  conveyance. 
The  deed  is,  "  that  the  said  parties  of  the  first 
part,  as  well  for  and  in  consideration  of  ac- 
commodating the  said  parties  of  the  second 
part  with  a  proper  and  convenient  site  for 
erecting  a  Court  House  and  Jail  for  said  county, 
as  for  increasing  the  value  of  property  owned 
by  the  said  parties  of  the  first  part,  adjacent  to 
the  hereby  granted  premises,  have  given,  grant- 
ed," &c.,  habendum  to  the  parties  of  the  second 
part,  and  their  successors  in  office  and  assigns, 
for  their  own  proper  use,  benefit  and  behoof 
forever.  Then  follow  full  covenants. 

This  deed  was  given  in  consideration  that  a 
Court  House  should  be  built  upon  the  land  ; 
which  was  done,  and  the  lessor's  lands  were, 
in  consequence,  immediately  and  materially 
enhanced  in  value  by  fixing  the  site,  which  was 
done  upon  the  execution  of  the  deed.  The  de- 
fendant is  jailer,  and  said  he  was  authorized 
by  the  Supervisors  to  build  the  stable. 

The  plaintiff's  counsel  contended  the  deed 
was  void  for  want  of  a  consideration.  The 
judge  decided  it  was  valid.  The  plaintiff's 
counsel  then  contended  that  if  the  deed  was 
valid,  there  was  an  implied  condition,  that  if 
the  premises  should  be  used  for  any  other  pur- 
pose than  the  erection  of  a  Court  House,  and 
Jail,  the  deed  should  be  void  ;  and  that  the 
erection  of  the  stable  was  a  breach  of  the  con- 
dition. The  judge  decided  otherwise,  and  non- 
suited the  plaintiff. 

The  principal  question  is,  whether  there  was 
a  consideration,  to  support  the  deed  from  the 
lessor  to  the  Supervisors.  That  a  consideration 
is  necessary,  was  not  questioned,  and  has  been 
so  often  decided,  that  the  principle  is  familiar. 
(3  Johns.,  492  ;  16  Johns.,  48.)  It  has  been  also 
decided  frequently,  that,  to  support  a  deed  as 
a  bargain  and  sale,  a  pecuniary  consideration 
is  necessary. 

In  the  case  of  Jackson  v.  Alexander,  3  Johns. , 
492.  the  words  for  value  received  were  held 
sufficient  evidence  of  a  consideration  appear- 
ing upon  the  face  of  the  deed,  to  conclude  the 
grantor,  and  give  efficacy  to  the  deed  as  a  bar- 
gain and  sale.  Ch.  J.  Kent  there  says,  that  the 
consideration  *is  merely  nominal,  even  a  £*72 
pepper  corn  being  sufficient,  and  no  inquiry  is 
ever  made  whether  the  consideration  was  act- 
ually paid.  Value  received,  was  equivalent  to 
saying  money  or  a  chattel  was  received.  It  is 
an  admission  of  a  quid  pro  quo. 

In  the  case  of  Jackson  v.  Florence,  16  Johns., 
48,  the  deed  was  adjudged  void,  for  the  want 
of.  a  pecuniary  consideration.  The  considera- 
tion there  stated  was  the  support  of  the  grant- 
or, which  the  court  held  not  sufficient,  because 
the  grantor  was  under  no  obligation  to  afford 
such  support ;  and  it  seems  conceded,  that  an 
obligation  to  that  effect  would  have  been  a 
good  consideration.  The  case  of  Jackson  v. 
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Dekmcy,  4  Cow.,  430,  was  decided  upon  the 
same  principle. 

It  is  not,  then,  the  payment  of  money  alone 
which  constitutes  a  pecuniary  consideration  ; 
but,  in  the  language  of  Ch.  J.  Kent,  a  quid  pro 
quo.  The  establishing  of  the  site  of  a  Court 
House,  was,  in  this  case,  the  quid  pro  quo,  the 
•consideration.  That  was  done  simultaneously 
with  the  execution  of  the  deed,  and  the  grant- 
or's property  adjacent,  was  immediately  en- 
hanced in  value  in  consequence  of  the  location 
of  the  public  buildings. 

There  was,  then,  a  sufficient  consideration  ; 
and  that  parol  proof  is  admissible  to  prove  the 
consideration  in  a  deed,  is  decided  in  Jackson 
v.  Fish,  10  Johns.,  456.  Here  the  parol  proof 
was  in  corroboration  of  the  consideration  men- 
tioned in  the  deed. 

But  it  is  further  contended  that  there  was  an 
implied  condition  in  this  deed,  that  the  prem- 
ises should  be  used  for  no  other  purpose  but 
for  the  erection  of  a  Court  House  and  Jail.  If 
that  be  admitted,  does  it  follow  that  the  build- 
ing a  stable  upon  the  lot  for  the  accommoda- 
tion of  the  jailer,  works  a  forfeiture  of  the 
grant  ?  I  think  not.  The  grant  must  have  a 
reasonable  construction.  Two  acres  were  not 
necessary  to  erect  a  house  upon,  less  than  a 
hundred  feet  square.  What  then  becomes  of 
the  balance  of  the  two  acres  ?  They  are  no 
doubt  appurtenant  to  the  Court  House  and  Jail. 
The  jailer  must  have  a  place  to  reside.  He 
must  have  the  usual  conveniences  for  a  family, 
and  the  necessary  out-houses ;  and  I  should 
think  he  might  have  the  use  of  the  other  ground 
for  a  garden,  or  any  other  purpose  not  incon- 
sistent with  the  grant.  It  does  not  follow  that 
those  grounds  are  to  lie  waste. 
73*]  *But,  in  my  judgment,  an  occupation 
of  the  premises  in  the  ordinary  mode  of  occu- 
pying village  lots,  is  not  inconsistent  with  the 
grant. 

Motion  to  set  aside  nonsuit  denied. 

Cited  in— 2  Hill,  661 ;  4  Den.,  308  ;  5  Barb.,  459 ;  30 
Barb.,  298. 


JACKSON,  ex  dem.  CARY,  v.  PARKER. 

Judgment  Lien,  Attaches  to  Interest  of  One  in 
Possession,  Under  Contract  of  Purchase — Sale 
by  One  Indebted,  in  Consideration  of  Support- 
ing his  Family,  Fraudulent  and  Void,  as  to 
Creditors — New  Tral  Granted,  the  Jury  Hav- 
ing Found  the  Sale  Valid. 

One  who  is  in  possession  of  land  under  a  contract 
of  purchase,  has  a  real  estate  in  the  land,  within  the 
Statute,  1  R.  L.,  500,  which  is  bound  by  a  judgment 
in  a  court  of  record.  And  therefore,  if  he  assisrn 
his  interest  and  possession  after  judgment,  though 
before  afl.fa.  levied,  yet  the  lien  of  the  judgment 
continuing,  his  interest  may  be  sold  upon  the  exe- 
cution. The  docketing  of  the  judgment  is  notice  to 
the  purchaser,  as  in  other  cases. 

A  sale  of  land  by  one  indebted  at  the  time,  in  con- 
sideration of  supporting  his  family,  is  fraudulent 
and  void  as  to  creditors ;  and  if  a  jury  find  the  sale 
valid  as  to  creditors,  a  new  trial  will  be  granted. 

Citations— 1  R.  L.,  500 ;  3  Cai.,  188, 189 ;  16  Johns., 
192  ;  1  Johns.  Ch.,  52,  56,  57  ;  5  Cow.,  54,  485 ;  18  Johns., 
34  ;  17  Johns.,  351 ;  4  Cow.,  602;  7  Johns.,  206. 

1?  JECTMENT  for  land  in  Genesee,  tried  at 
J-J     the  circuit  in  that  county,  July,  6,  1826, 
before  Birdsall,  Circuit  J.,  when  the  case  was 
as  follows : 
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June  4, 1819,  one  Jeremiah  Parker,  father  of 
the  defendant,  contracted  with  the  Holland 
Land  Company,  for  the  purchase  of  the  prem- 
ises in  question,  and  entered  into  a  written 
agreement,  by  which  J.  Parker  agreed  to  pay 
them  $175,  the  amount  due  them,  in  six  equal 
annual  installments, as  the  consideration  money 
(part  having  been  paid  under  a  previous  arti- 
cle), and  the  Company  agreed,  that  on  payment 
of  the  money  in  the  manner  and  at  the  times 
specified,  they  would  convey  to  him,  or  such 
person  as  he  should  appoint.  But  if  he  should 
fail  to  make  the  payments  as  stipulated,  the 
covenant  to  convey  should  be  void. 

June,  20,  1820,  Trumbull  Carey  and  Will- 
iam Davis  recovered  judgment  in  the  Genesee 
C.  P.  against  Jeremiah  Parker,  for  $195.25,  on 
which  a  fi.  fa.  was  issued,  and  delivered  to 
the  sheriff  May  5, 1821,  seven  days  previous  to 
which,  to  wit:  Apr.  28,  1821,  Jeremiah  Park- 
er, by  a  written  assignment,  for  the  considera- 
tion expressed  to  be  $1,000,  sold  and  trans- 
ferred all  his  right  and  title  in  the  article  above 
mentioned,  to  his  son  Albert  Parker,  the  de- 
fendant. 

June  21,  1821,  the  sheriff  sold  the  premises 
on  the  execution  against  Jeremiah  Parker, and 
the  lessor  of  the  plaintiff  became  the  purchaser, 
and  received  a  deed  from  the  sheriff,  May  25, 
1825. 

At  the  time  of  docketing  the  judgment,  and 
at  the  time  of  the  sale  to  his  son,  Jeremiah 
Parker  was  in  possession,  claiming  *title  [*74 
under  the  above  contract,  which  was  the  last 
of  several  that  he  had  held  for  the  same  prem- 
ises, he  having  been  in  possession  altogether 
about  16  years.  When  this  suit  was  com- 
menced, the  defendant  was  in  possession,  and 
had  been  for  two  years. 

The  plaintiff  objected  to  reading  in  evidence 
the  assignment  to  the  son,  on  the  ground  that 
it  was  executed  after  docketing  the  judgment 
in  favor  of  Gary  and  Davis,  under  which  the 
plaintiff  made  title  ;  but  the  judge  decided  that 
the  possessory  interest  of  J.  Parker  was  not 
bound  by  the  docketing  of  the  judgment,  but 
by  the  delivery  of  the  execution  to  the  sheriff. 
The  plaintiff  excepted. 

An  objection  was  made  by  theplaintff's  coun- 
sel, that,  by  the  assignment,  no  interest  passed 
in  the  land,  but  in  the  contract  only.  The 
judge  decided  that  the  assignment  and  posses- 
sion under  it  transferred  all  J.  Parker's  inter- 
est, as  well  in  the  land  as  the  article.  The 
plaintiff  excepted. 

The  defendant  then  proved  that  though  noth- 
ing was  paid  by  him  for  the  farm,  yet  he  was 
to  support  the  family  of  his  father.  That 
Jeremiah  Parker,  the  father,  was  very  intem- 
perate :  that  the  defendant  was  of  age,  and 
had  left  home,  but  returned  when  the  assign- 
ment was  given,  and  had  supported  the  family 
ever  since.  Jeremiah  was  sent  to  the  State 
Prison  soon  after  the  assignment,  and  had  just 
been  pardoned.  That  $1,000,  with  what  was 
due  at  the  Land  Office,  were  the  full  value  of 
the  farm. 

The  fact  of  the  defendant's  support  of  the 
family  was  proved  by  his  mother,  who  was 
objected  to  as  incompetent,  and  the  testimony 
was  also  objected  to  as  proving  a  consideration 
different  from  that  expressed  in  the  assign- 
ment. The  judge  admitted  the  testimony,  on 
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the  ground  that  it  was  only  showing  the  man- 
ner of  payment  of  the  consideration  expressed. 

It  was  in  evidence  that  Gary  and  Davis  had 
a  large  demand  against  J.  Parker,  which  was 
known  to  the  defendant,  and  some  expressions 
of  his  were  proved,  to  show  an  intent  to  defeat 
them  in  the  collection  of  their  debt. 

The  plaintiff's  counsel  contended,  that  as  the 
conveyance  was  from  father  to  son,  and  con- 
75*]  fessedly  for  the  support  of  *the  family, 
the  assignment  was  fraudulent  in  law,  and 
void  as  against  creditors. 

The  judge  charged  the  jury  that  the  judg- 
ment was  not  a  lien  on  J.  Parker's  interest  in 
the  land.  That  at  the  time  of  the  assignment 
he  had  a  right  to  sell  it  bonaflde,  and  apply  the 
money  to  the  support  of  his  family  ;  and  that 
the  defendant  might,  therefore,  agree  to  pay 
in  supporting  the  family.  That  the  defend- 
ant's knowledge  of  the  existence  of  the  judg- 
ment did  not,  of  itself,  render  the  assignment 
fraudulent ;  but  that  this,  together  with  the  re- 
lation existing  between  the  father  and  son, 
were  circumstances  of  suspicion,  and  required 
them  to  scan  the  transaction  critically.  That 
if  they  found  the  object  of  the  assignment  was, 
that  the  defendant  should  become  the  owner 
of  the  property,  and  support  the  father's  fam- 
ily to  the  amount  of  the  consideration,  aside 
from  any  purpose  of  defeating  the  collection 
of  Gary  and  Davis'  judgment,  and  other  cred- 
itors, then  it  was  valid,  and  the  plaintiff  must 
fail.  The  jury  found  for  the  defendant. 

Mr.  Talcott,  Att'y-Gen.,  for  the  plaintiff,  now 
moved  for  a  new  trial.  He  said  that  when  the 
judgment  of  Gary  and  Davis  was  docketed, 
Jeremiah  Parker  had  an  interest  in  the  prem- 
ises, subject  to  be  sold  on  an  execution.  True 
a  mere  equitable  interest  cannot  be  sold  on 
execution  ;  but  if  connected  with  the  posses- 
sion of  the  land,  the  legal  interest,  of  which 
the  possession  is  evidence,  may  be  sold.  This 
is  the  very  language  of  the  court  in  Jackson  v. 
Scott,  18  Johns. ,  98,  and  it  meets  this  case  ex- 
actly. Howard  v.  Easlon,  7  Johns.,  205,  is 
cited,  which  held  that  possession  is,  of  itself, 
an  interest  in  land,  within  the  Statute  of  Frauds. 
Such  being  the  rule  in  respect  to  Jeremiah 
Parker's  rights,  when  the  judgment  was  ob- 
tained, his  son  and  assignee,  who  comes  in  un- 
der his  father,  can  no  more  raise  an  objection 
against  its  application,  than  the  assignor  him- 
self. The  assignee  takes  cum  onere  in  all  cases. 
The  interest  of  J.  Parker  was  not  chattel  prop- 
erty in  any  view.  It  would,  on  his  death,  have 
descended  to  his  heir.  Com.  Dig., Chancery,  2  C. 
1;  Edwards  v.  Countess  of  Warwick,  2  P.  Wms., 
171.  And  the  only  way  to  apply  was  to  apply 
76*]  it  to  the  payment  of  his  debts,  would  *be 
either  by  action  against  the  heir,  or  by  a  sur- 
rogate's sale  on  the  petition  of  the  personal 
representative.  The  Act  Concerning  Judg- 
ments and  Executions,  1  R.  L.,  5.00,  sec.  1, 
makes  all  judgments  of  a  court  of  record,  a 
lien  on  the  debtor's  lands,  tenements  and  real 
estate.  If  it  be  objected  that  the  execution  is 
by  the  same  Statute,  1  R.  L.,  502,  503,  to  com- 
mand a  levy  on  lands  or  tenements  of  which 
the  debtor  is  seised,  we  answer,  the  term 
"seised"  is  broad  enough  to  comprehend  an 
equitable  as  well  as  a  legal  seisin  ;  and  such 
was  its  object,  and  such  has  been  its  construc- 
tion. Waters  v.  Stewart,  1  Cai,  Gas.,  66  ;  Jack- 
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son  v.  Town,  4  Cow.,  681.  Thus,  if  the  sale  to 
the  son  was  not  fraudulent,  yet  the  interest 
was  bound. 

But  the  sale  was  fraudulent  in  law  as  against 
all  antecedent  creditors,  and  fraudulent  in  fact 
as  against  Gary  and  Davis.  The  matter  should 
not  have  been  put  to  the  jury  as  a  naked  qiies- 
tion  of  fact.  There  is  no  need  of  direct  proof 
and  actual  intent.  Under  the  circumstances  of 
this  case,  the  fraud  cannot  be  gainsaid.  It  is 
a  prcewmptio  juris  et  de  jure.  Nothing  was 
paid.  It  was  a  voluntary  conveyance.  Bennett 
v.  Bedford  Bank,  11  Mass.,  421  ;  Sexton  v. 
Wheaton,  8  Wh.,  229;  Reade  v.  Livingston,  3 
Johns.  Ch.,  481. 

But  if  the  question  was  properly  put  to  the 
jury,  they  erred  in  finding  against  the  fraud. 

The  judge  erred,  in  admitting  evidence  to 
show  that  the  consideration  of  the  assignment 
was  not  money  as  expressed  in  it,  but  the  fut- 
ure support  of  the  family. 

Messrs.  F.  M.  Haight  and  H.  Bleecker,  contra. 
Jeremiah  Parker,  the.father,  never  had  any  in- 
terest in  the  land  which  was  the  subject  of  pale 
under  an  execution  at  law,  except  the  posses- 
sion ;  and  no  lien  on  that  interest  could  be 
created  except  by  actual  levy  under  an  execu- 
tion during  the  existence  of  the  possession.  It 
was  held,  In  the  Matter  of  Merry  v.  Hattet,  2 
Cow.,  497,  in  which  the  court  followed  Vred- 
enburghv.  Moi*ris,  1  Johns.  Cas.,  223,  that  a 
judgment  is  not  a  lien  on  a  term  for  years,  a 
chattel  real ;  and  will  it  be  pretended  that  the 
possession  of  Jeremiah  Parker  was  a  higher  in- 
terest? Jackson  v.  Town,  4  Cow.,  631,  does 
not  impugn  the  doctrine  *of  Merry  v.  [*77 
Hattet.  Seisin  of  some  sort,  which  can  be  said 
of  freehold  only,  must  be  shown  in  the  defend- 
ant, at  the  time  of  the  judgment,  in  order  to 
make  that  a  lien.  With  this,  accords  the  form 
of  the  execution.  An  equitable  seisin  cannot 
exist  in  anyone  who  does  not  own  the  whole 
equitable  interest.  Here  was  no  pretense  of 
seisin,  by  right  or  wrong,  in  Jeremiah  Park- 
er, but  a  mere  naked  possession  in  subordina- 
tion to  ihe  right  owner.  Taylor  v.  Horde,  1 
Burr.,  60.  No  person  could  be  seised  here, 
except  the  Holland  Co.,  who  had  merely  agreed 
to  give  a  deed;  but  had,  in  fact,  conveyed  noth- 
ing in  the  land.  Here  was  no  such  technical 
trust  in  Jeremiah  Parker,  as  is  subjected  to 
execution  within  the  Statute,  sess.  10,  ch.  37, 
sec.  4  ;  1  R.  L. ,  74 ;  but  the  most  that  can  be 
pretended  is  a  mere  inchoate  equitable  interest, 
which  an  execution  cannot  pass,  of  which  a 
court  at  law  knows  nothing^  and  which  it  can- 
not protect  or  enforce.  JBogart  v.  Perry,  1 
Johns.  Ch.  52;  8.  C.,  on  appeal,  17  Johns.,  351. 
This  case  is  full  upon  the  point ;  and  was  decided 
by  our  court  of  dernier  resort.  True  possession 
is,  prima  facie,  evidence  of  a  legal  title  ;  jret 
when  the  extent,  the  nature,  the  character  of 
the  possession  is  ascertained,  it  can  be  evidence 
of  no  greater  right  than  in  fact  exists.  If  Jere- 
miah Parker  was  not  seised,  it  follows  that  he 
had  no  other  than  a  chattel  interest,  which 
could  not  be  bound  by  the  judgment,  but  only 
by  execution.  In  Jackxon  v.  Town  a  mere 
abandonment  of  the  possession  by  the  judg- 
ment debtor,  was  held  to  destroy  the  seisin 
and  prevent  the  effect  of  the  judgment  as  a 
lien.  Can  it  be  that  not  only  an  abandonment 
of  possession,  but  actual  transfer  of  the  right, 
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shall  have  a  less  effect  here  in  respect  to  the 
judgment  and  execution?  Certainly  not  in  re- 
spect to  the  judgment,  unless  there  was  a  seisin 
by  which  the  defendant  must  be  bound  as 
an  assignee,  claiming  under  his  father  as  an 
assignor.  Jackson  v.  Scott,  18  Johns.,  94,  cited 
on  the  other  side,  establishes  nothing  incom- 
patible with  the  previous  case  of  Bogart  v. 
Perry;  but  that  case  is  referred  to  and  its  doc- 
trines expressly  recognized  in  Jackson  v.  Scott; 
and  the  two  cases,  when  properly  understood, 
78*]  will  be  found  to  harmonize  *perfectly. 
In  the  latter,  the  transfer  was  voluntary  and 
fraudulent  as  to  creditors.  It  was,  therefore, 
void  and  the  possession  never  changed.  Every- 
thing in  that  respect  remained  in  statu  quo. 
Though  actual  possession  was  changed,  yet 
the  assignee  held  for  the  assignor,  whose  seisin 
•continued.  Howard  v.  Easton,  7  Johns.,  205, 
cited  against  us,  was  a  case  upon  the  Statute 
of  Frauds.  That  statute  applies  to  all  inter- 
ests in  land,  or  real  estate,  whether  freehold 
or  less;  and  is,  therefore/ much  more  extensive 
than  the  statute  declaring  the  nature  of  the 
interest  upon  which  a  judgment  shall  operate 
as  a  lien.  No  doubt  the  former  statute  applies 
to  chattels  real;  the  latter,  we  have  seen,  reaches 
freehold  only. 

We  ask  again,  how  is  Jeremiah  Parker's  in- 
terest to  be  made  the  subject  of  seisin?  He  was 
in  under  a  contract  not  paid  up.  He  was  a 
mere  vendee,  under  an  executory  contract,  or 
covenant  of  sale.  What  right  can  be  acquired 
in  such  an  interest  at  sheriff's  sale?  Does  the 
purchaser  become  substituted  for  the  vendee 
under  the  contract?  No.  If  any  thing  be  settled, 
it  is,  that  a  mere  equitable  interest  cannot  be 
the  subject  of  lien  or  sale  by  a  judgment  or 
execution.  What  can  be  sold?  The  possession 
only.  That  is  gone  when  the  execution  comes, 
and  there  never  was  any  seisin.  What  then 
was  there  left  for  this  sale  under  execution  to 
operate  upon?  Is  there  a  third  estate  neither 
freehold  nor  chattel,  a  sort  of  tertium  quid, 
which  was  bound  by  this  judgment?  We  ad- 
mit that  we  are  left  in  some  confusion  on  this 
question  by  the  books,  owing  to  such  an  estate 
being  there  recognized — a  union  of  the  posses- 
sion with  an  equitable  estate.  When  fairly 
considered,  however,  we  do  not  come  within 
them.  There  is  no  such  thing  here.  The  idea 
must  be  totally  discarded  in  considering  this 
case.  The  possession  being  gone,  when  the 
execution  came,  all  that  remained  was  a  mere 
naked  chose  in  action.  Nothing  but  the  actual 
possession  could  ever  have  been  sold,  and  then 
the  sheriff's  vendee  might  have  been  removed 
by  the  real  owners  at  any  moment.  He  never 
could  even  call  for  and  enforce  a  convey- 
ance. 

It  is  said  the  interest  of  Jeremiah  Parker  was 
descendible  to  his  heirs.  The  argument  would 
79*]  be  true  in  a  court  of  *equity  ;  and  the 
authorities  cited  in  support  of  the  position  sus- 
tain it  as  to  that  court  only.  They  furnish  no 
test  in  a  court  of  law  where,  it  should  be  re- 
membered, we  stand. 

If  we  are  correct  as  to  the  nature  of  Jeremiah 
Parker's  estate,  then  fraud  can  not  be  predicat- 
ed of  it.  The  actual  change  of  possession, 
from  whatever  motive,  turned  his  interest  into 
a  naked  chose  in  action,  and  nothing  was  left 
for  the  judgment  or  execution  to  operate  upon. 
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But  if  we  are  mistaken  in  this  view  of  the 
question  upon  the  fraud,  then  we  say  that  ques- 
tion was  disposed  of  by  the  jury.  The  notion 
of  fraud  in  law,  advanced  in  Reade  v.  Livings- 
ton, 3  Johns.  Ch.,  481,  and  iterated  in  Jackson 
v.  Seward,  5  CoWJU  67,  is  now  exploded  by  the 
decision  of  the  Cwrt  of  Errors  in  the  latter  case, 
who  held  that  fraud  is  a  proper  question  for 
the  jury,  on  which  their  finding  must  be  con- 
clusive. Hindi1' s  Lessee  v.  Longworth,  11  Wh., 
213,  S.  P.  Though  no  money  was  actually  paid, 
yet  the  son  was  liable  on  his  promise  to  sup- 
port the  family;  and  an  action  would  have 
lain  on  his  promise,  though  the  deed  acknowl- 
edged a  payment  in  full.  SJiephard  v.  Little, 
14  Johns.,  210  ;  Bowen  v.  Bell,  20  Johns.,  338. 
By  what  means  the  payment  should  be  made, 
was  a  matter  between  the  father  and  son.  But 
if  there  was  a  want  of  consideration,  this  was 
only  a  badge  of  fraud,  and  the  finding  of  the 
jury  must  conclude.  (11  Wh.,  213.) 

Mr.  Talcott,  Atty-Gen.,  in  reply.  The  prin- 
ciple decided  here,  in  Jackson  v.  Seward,  was 
affirmed  by  the  Court  of  Errors.  The  judg- 
ment of  this  court  was  not  reversed  upon  the 
point  of  fraud  in  law.  That  principle  was  held 
inapplicable  to  the  case.  An  adequate  consid- 
eration was  paid  or  secured,  and  the  jury  had 
passed  upon  the  question  of  fraud  in  fact, 
which  the  constitution  of  that  court  forbade 
them  to  interfere  with  on  error.  This  court 
can  act  upon  the  evidence.  In  the  view  which 
the  Chancellor  took  of  Jackson  T.  Seward,  when 
it  came  before  the  Court  of  Errors,  there  was 
no  evidence  of  fraud,  either  in  law  or  fact. 
The  special  verdict  was  defective,  and  nothing 
was  before  the  court  upon  *  which  they  [*8O 
could  act,  though  it  was  otherwise  with  the 
Supreme  Court  when  the  case  was  before  them 
on  a  motion  for  a  new  trial,  or  for  judgment 
on  the  case. 

Jackson  v.  Scott,  cited  at  the  commencement 
of  the  argument,  shows,  abundantly,  that  a 
judgment  is  a  lien  on  an  interest  under  a  con- 
tract to  purchase  when  coupled  with  the  pos- 
session. The  assignment  and  change  of  pos- 
session in  that  case  were  intermediate  the  judg- 
ment and  the  execution.  That  does  not  vary 
the  principle.  Some  estate  of  the  predecessor 
must  have  been  sold  and  passed  upon  the  exe- 
cution, or  the  purchaser  could  not  have  re- 
covered possession.  The  judgment  must  have 
been  a  lien.  Jackson  v.  Graham,  3  Cai.,  188,  is 
that  the  purchaser  of  a  defendant's  interest  at 
sheriff'?  sale  comes  into  the  defendant's  place, 
acquires  his  rights,  and  becomes  subject  to  his 
liabilities;  and  it  is  not  for  the  real  owner  to 
question  the  change  of  possession,  as  between 
the  judgment  debtor  and  purchaser.  The  pur 
chaser  cannot  set  up  any  defense  against  the 
owner  beyond  what  the  debtor  could  have  done. 
If  there  be  an  equitable  estate  in  the  debtor, 
that  may  be  sold.  It  is  said  there  can  be  no 
lien  by  judgment  except  on  a  freehold  estate. 
But  what  is  a  freehold?  It  maybe  a  life  estate, 
or  any  uncertain  estate  in  lands  or  tenements. 
If  there  be  such  an  estate  as  would  descend  to 
the  heir,  is  it  not  a  freehold  estate?  There  need 
not  be,  as  supposed  on  the  other  side,  a  seisin 
of  the  whole  beneficial  interest,  to  constitute  a 
freehold.  A  seisin  for  life  only  makes  a  free- 
hold, yet  there  is  a  lien  in  such  case,  by  judg- 
ment against  the  tenant  for  life.  The  alleged 
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seisin  of  the  Holland  Co.  in  this  case,  has  cer- 
tainly no  existence,  any  more  than  the  seisin  of 
the  State  in  Jackson  v.  Scott. 

Ouria,  per  SAVAGE,  Ch.  J.  Two  interesting 
questions  arise  out  of  this  QMC,  which  I  shall 
briefly  discuss  in  the  order  Wwhich  they  pre- 
sent themselves.  They  are: 

1.  Had  Jeremiah  Parker  an  interest  in  the 
land   upon  which  the  lien  of  the  judgment 
could  attach  ? 

2.  Was  the  assignment  fraudulent? 

1 .  By  our  statute,  the  lands,  tenements  and 
real  estate  of  every  defendant  in  a  judgment 
81*]  obtained  in  a  court  of  record,  *are  liable 
to  be  sold  ;  and  such  judgment  is  a  lien  upon 
them.  (1R  L.,  500.) 

Were  the  premises  in  question  the  real  es- 
tate of  Jeremiah  Parker  by  virtue  of  the  con- 
tract ? 

The  term  "estate"  is  very  comprehensive, 
and  signifies  the  quantity  of  interest  which  a 
person  has,  from  absolute  ownership  down  to 
naked  possession.  It  is  the  possession  of  lands 
which  renders  them  valuable,  and  the  quantity 
of  interest  is  determined  by  the  duration  and 
extent  of  the  right  of  possession.  Real  estate, 
therefore,  includes  every  possible  interest  in 
lands,  except  a  mere  chattel  interest. 

The  possession  of  lands  is  an  interest  which 
may  be  sold  on  an  execution  against  the  pos- 
sessor ;  3  Cai.,  189  ;  16  Johns.,  192  ;  and  in  an 
action  of  ejectment  against  such  possessor,  he 
cannot  show  title  in  another.  (3  Cai.,  189.)  The 
estate  which  is  the  subject  of  a  sale  on  execu- 
tion must  be  a  legal  estate.  A  judgment  at 
law  is  not  a  lien  on  a  mere  equitable  interest  in 
land,  and  the  execution  under  it  will  not  pass 
an  interest  which  a  court  of  law  cannot  protect 
and  enforce.  There  must  be  either  an  interest 
known  and  recognized  at  law,  or  an  equitable 
title  within  the  purview  of  the  Statute  of  Uses. 
(1  Johns.  Ch.,  56.) 

If  the  naked  possession  of  the  land  is  such 
an  estate,  upon  which  the  lien  of  a  judgment 
will  attach,  surely  the  possession,  coupled  with 
a  right  to  that  possession,  being  a  greater  es- 
tate and  a  legal  estate,  may  also  be  bound  by  a 
judgment.  A  mere  equity  indeed  cannot  be 
sold;  5  Cow.,  485;  but  an  equitable  interest, 
coupled  with  the  possession,  may  be  sold  on 
execution.  Thus  the  interest  of  the  mortgagor 
or  mortgagee  in  possession,  is  bound  by  a  judg- 
ment, and  may  be  sold;  but  out  of  possession, 
neither  has  an  interest  upon  which  the  lien  of 
a  judgment  can  attach.  In  the  case  of  Jackson 
v.  Scott,  18  Johns.,  94,  it  was  decided  that  a 
person  in  the  possession  of  land  under  a  con- 
tract for  the  purchase  and  sale  of  it,  has  an  in- 
terest in  the  land  which  may  be  sold  on  execu- 
tion. That  case  was  much  like  the  present, 
and  I  think  the  two  are  not  distinguishable  un- 
less upon  the  ground  of  fraud.  In  that  case 
the  facts  were  the  following  :  In  the  spring  of 
1817  the  title  was  in  the  people  of  the  State. 
82*]  *The  premises  were  sold  by  the  Survey- 
or-General to  Elijah  Scott,  and  a  certificate  was 
given  him  by  which  he  would  be  entitled  to  a 
patent  on  complying  with  the  conditions  of 
sale.  A  judgment  had  been  docketed  against 
Scott  before  this  purchase  from  the  State.  In 
Aug.,  1817,  Scott  assigned  the  certificate  to  the 
defendant,  who  was  his  son-in-law,  who  went 
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into  possession  of  the  premises.  In  May,  1818, 
an  execution  was  issued  on  the  judgment 
against  E.  Scott,  and  the  premises  sold,  and 
the  purchaser  at  sheriff's  sale  brought  eject- 
ment. Spencer,  Ch.  J.,  says  the  only  question 
is,  whether,  as  E.  Scott  had  only  the  possession 
of  the  premises,  with  a  contract  from  the  Sur- 
veyor-General entitling  him  to  a  conveyance  on 
the  payment  of  certain  sums  of  money  which 
yet  remain  due,  he  had  such  an  interest  as 
might  be  levied  on  and  sold  on  execution.  He 
adds,  that  whether  E.  Scott  was  seised  or  not, 
was  not  the  subject  of  inquiry  ;  for  if  not 
seised,  he  had  a  chattel  interest  liable  to  be 
sold.  In  that  case,  the  transfer  was  fraudulent; 
so  that  the  court  seem  to  have  put  it  on  the 
same  ground  as  if  E.  Scott  had  been  in  posses- 
sion. The  Ch,  J.  then  says,  we  have  decided 
that  a  mere  equitable  interest  cannot  be  sold  on 
execution;  but  if  connected  with  the  possession 
of  the  land,  the  legal  interest,  of  which  pos- 
session is  evidence,  may  be  sold.  The  7th 
Johns.,  206,  is  referred  to  for  this  principle, 
but  the  decision  there  was  under  the  Statute  of 
Frauds.  It  was  there  held,  that  an  agreement 
to  sell  and  deliver  possession  of  lands  must  be 
in  writing;  and  possession  must  be  considered 
an  interest  in  land,  within  the  meaning  of  that 
statute.  In  Jackson  v.  Scott,  the  Ch.  J.  says: 
"  The  purchaser  acquires  all  the  debtor's  legal 
rights;  and  possession  is  a  legal  right."  It  be- 
comes a  different  question,  he  says,  whether  a 
court  of  equity  will  enforce  an  equitable  in- 
terest which  the  debtor  had  in  the  land,  at  the 
instance  of  the  purchaser.  This  remark  prob- 
ably had  relation  to  the  case  of  Bogart  v.  Per- 
ry, 1  Johns.  Ch.,  52,  and  17  Johns.,  351,  on  ap- 
peal, in  which  the  Ch.  J.  had  shortly  before  de- 
livered the  unanimous  opinion  of  the  Court  of 
Errors,  affirming  the  decree  of  the  Chancellor. 
That  case  was  as  follows  :  Atkinson  being  the 
owner  of  a  lot  of  land,  contracted  with  Bird- 
sail  to  sell  *him  296  acres  for  a  certain  f*83 
price,  part  of  which  was  paid,  and  Birdsall  took 
possession.  Birdsall  contracted  with  Smith  to 
sell  him  200  acres  out  of  the  296.  Smith  was 
to  pay  the  balance  due  to  Atkinson  on  Bird- 
sail's  contract.  He  (Smith)  took  possession  of 
the  200  acres,  and  made  large  improvements, 
and  erected  buildings.  While  he  was  in  pos- 
session under  the  contract,  Harrison  recovered 
a  judgment  against  him,  which  was  docketed 
Oct.  19,  1808.  In  May  or  June,  1809,  Smith 
contracted  to  sell  the  200  acres  to  Perry.  Perry 
also  purchased  of  Birdsall  his  part  of  the  con- 
tract, being  96  acres.  He  paid  Atkinson  what 
was  due,  and  surrendered  up  the  contract  and 
took  a  deed  for  the  whole,  the  legal  title  never 
having  passed  out  of  Atkinson.  While  the  pos- 
session remained  in  Smith,  and  before  he  sold 
to  Perry,  an  execution  was  issued  on  Harrison's 
judgment,  and  Smith's  interest  sold  by  Bird- 
sail,  who  was  sheriff  of  Seneca  Co.,  and  pur- 
chased by  the  plaintiff  Bogart  for  $30.  Bogart 
tendered  to  Perry  the  money  and  interest 
which  he  paid  to  Atkinson,  and  demanded  a 
deed.  Perry  afterwards  sold  to  Van  Tuyl,  to 
whom  Boeart  made  a  like  tender  and  demand. 
Notice  to  Perry  and  Van  Tuyl  was  charged  in 
the  bill.  The  Chancellor  says  Smith  had  no  in- 
terest in  the  land  on  which  the  judgment  could 
attach,  or  the  execution  operate.  There  had 
been  a  default  in  payment  to  Atkinson  ;  and  it 
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is  not  certain  that  Birdsall  or  his  assignee, 
Smith,  would  have  been  entitled  to  a  specific 
performance  of  the  contract.  But  the  mere 
right  in  equity  that  Smith,  as  assignee  of  Bird- 
sail,  might  have  had  against  Atkinson  under 
the  contract,  was  not  the  subject  of  a  judg- 
ment and  execution  as  "real  estate."  The 
Chancellor  thought  the  case  different  from  that 
of  a  mortgagor  in  possession.  When  the  cause 
came  before  the  Court  for  the  Correction  of 
Errors,  Ch.  J.  Spencer  says,  the  single  ques- 
tion in  this  case  is,  whether  Smith  had  such  an 
interest  in  the  land  contracted  for  with  Bird- 
sall, and  which  the  latter  had  contracted  for 
with  Atkinson,  as  was  liable  to  be  sold  on  exe- 
cution, or  as  was  bound  by  the  judgment  in 
favor  of  Harrison.  He  then  proceeds  to  show 
that  it  was  not  a  case  in  which  the  cestui  que 
use  is  considered  the  real  owner,  and  whose  in- 
84*]  terest  may  be  *sold  on  execution.  He 
concludes  by  saying  that  Smith  never  having 
paid  Atkinson  the  money  due  him,  had  but  a 
mere  equity  in  the  lands,  which  could  not  be 
reached  by  execution. 

This  case  was  decided  in  Mar., 1819, on  appeal; 
and  the  case  of  Jackson  v.  Scott  was  decided  in 
May,  1820;  and  the  learned  Ch.  J.  who  deliv- 
ers the  opinion  in  both,  understood  the  two 
cases  not  to  be  at  variance,  and  evidently,  in 
the  last  case,  considered  the  question  in  the 
first  to  be,  whether  a  court  of  equity  would  en- 
force an  equity  in  favor  of  Smith  at  the  in- 
stance of  Bogert,  a  purchaser  of  Smith's  equity 
at  sheriff's  sale.  If,  however,  the  court  in 
Jackson  v.  Scott  were  correct  in  saying  that  the 
interest  of  Scott  under  the  Surveyor-General's 
contract  might  be  sold,  it  must  be  incorrect  to 
say  that  Smith's  interest,  while  he  was  in  pos- 
session, was  not  also  the  subject  of  a  sale.  The 
only  difference  is,  that  Scott  had  contracted 
with  the  State,  and  Smith  had,  through  Bird- 
sall, contracted  with  Atkinson.  In  both  cases 
the  owner  retained  the  fee,  and  the  defendant 
in  the  judgment  had  the  possession,  and  an 
equitable  claim  to  the  legal  title  on  peforming 
certain  conditions. 

I  prefer  following  the  case  of  Jackson  v. 
Scott  because  it  is  in  this  court.  Sogartv.  Perry 
was  in  chancery.  Had  Jeremiah  Parker  re- 
mained in  possession  till  this  suit  was  brought, 
there  could  be  no  doubt.  The  case  then  would 
be  exactly  the  case  of  Jackson  v.  Graham,  3 
Cai.,  188.  Where  the  defendant  in  the  execu- 
tion, says  Mr.  ./.Woodworth,  Jackson  v.  Town, 
4  Cow. ,  602,  is  the  possessor,  it  is  of  itself  suf- 
ficient; for  actual  possession  is,  prima  facie, 
evidence  of  a  legal  title.  He  cannot  show  title 
in  another;  for  the  plaintiff  comes  into  exactly 
such  estate  as  the  debtor  had;  and  if  it  was  a 
tenancy,  the  plaintiff  will  be  tenant  also,  and 
estopped  in  a  suit  by  the  landlord  from  disput- 
ing his  right,  in  the  same  manner  as  the  orig- 
inal tenant.  In  the  case  then  before  the  court, 
Eleanor  Town,  the  defendant  in  the  execution, 
had  left  the  possession  of  the  premises  several 
years  before  the  judgment  against  her,  and  had 
conveyed  to  her  daughter  before  the  cause  of 
action  accrued  against  herself;  and  no  title  but 
possession  had  been  shown.  Speaking  of  the 
85*]  plaintiff's  deed  under  the  sheriff's  *sale 
the  judge  remarks:  "  His  deed  is,  necessarily, 
inoperative,  unless  the  judgment  was  a  lien, 
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and  that  cannot  be  unless  there  is  a  legal  or 
equitable  seisin.  E.  Town  having  neither, 
nothing  could  pass  by  the  sale  to  the  plaintiff." 

My  conclusion  upon  this  part  of  the  case  is, 
that  possession  being  an  interest  in  lands,  a 
judgment  becomes  a  lien  upon  it,  and  it  may 
be  sold  upon  execution,  and  that  the  defendant 
himself  may  be  turned  out  in  an  action  of 
ejectment;  and  it  seems  to  follow  that  the  pos- 
session may  be  recovered  of  any  one  who  takes 
that  possession  with  notice  of  the  judgment. 
The  assignee,  with  notice,  stands  equally  ia 
the  character  of  quasi  tenant  with  the  original 
defendant.  But  if  the  possession  under  con- 
tract is  such  an  estate  that  a  judgment  becomes 
a  lien,  it  is  immaterial  whether  the  assignee 
had  actual  notice  or  not;  the  docketing  of  the 
judgment  is  of  itself  notice.  The  interest  of 
the  party  in  possession  is  not  a  mere  equity, 
like  the  interest  of  a  mortgagor  out  of  posses- 
sion. The  landlord  cannot  be  injured;  for 
whoever  is  the  possessor,  the  landlord's  rights 
are  the  same;  and  it  is  equal  to  him  whether  a 
third  person  is  assignee  of  the  contract,  by  an 
instrument  under  seal,  or  by  operation  of  law. 

2.  But  the  consideration  of  the  second  point 
may  relieve  this  case  from  all  embarrassment. 
Was  the  assignment  fradulent  either  in  fact  or 
in  law?  So  far  as  the  defendant,  Albert  Parker, 
was  influenced  by  motives  of  filial  duty  in  un- 
dertaking to  support  the  family  of  his  profli- 
gate father,  he  should  be  commended;  but  if 
one  object  was,  as  some  of  the  witnesses  stated, 
to  prevent  Gary  and  Davis  from  taking  his 
father's  farm  in"  satisfaction  of  their  honest  de- 
mand, such  object  is  fraudulent.  But  it  is,  per- 
haps, necessary  to  impugn  the  motives  of  the 
defendant.  If  the  object  was  purely  to  support 
his  mother  and  the  family,  and  that  was  to  be 
done  by  means  of  his  father's  property,  which 
his  creditors  had  a  right  to  have  appropriated 
to  the  payment  of  his  debts,  then  the  assign- 
ment was  fraudulent  in  law. 

Had  the  father  continued  in  possession,  it  is 
clear  from  the  cases  of  Jackson  v.  Graham  and 
Jackson  v.  Scott,  that  the  plaintiff  must  have 
recovered  it.  It  has  been  decided  that  a  fail- 
ing *debtor  may  prefer  one  creditor,  or  [*86 
set  of  creditors,  by  an  assignment  of  his  prop- 
erty; but  if,  in  that  assignment,  a  provision  is 
made  for  the  debtor  or  his  family,  the  whole 
assignment  is  void.  Mackie  v.  Cairns,  5  Cow., 
54.  It  is  in  evidence  that  both  the  Parkers 
knew  of  this  debt  and  spoke  of  it,  and  of  their 
determination  that  the  creditors  should  not 
have  the  farm;  and  as  no  other  consideration 
is  pretended  but  the  support  of  the  family,  it 
seems  to  me  the  assignment  is  fraudulent  and 
void  as  to  creditors.  If  I  am  correct  in  this 
position,  then  the  case  is  precisely  within  that 
of  Jackson  v.  Scott,  and  the  plaintiff  is  entitled 
to  recover. 

I  am  of  opinion  that  a  new  trial  be  granted, 
with  costs  to  abide  the  event. 

New  trial  granted. 

What  interest  on  land  may  be  sold  on  execution. 

Disapproved— 3  Mich.,  513;  2  Blackf.,  431. 

Followed— 10  Ohio,  403. 

Cited  in— 4  Wend.,  465 ;  Hill  &  D.,  190 ;  3  Paige,  220; 
4  Paige,  581 ;  9  Paige,  422 ;  4  Edw.,  410  ;  Hoffm.,  88 ;  6 
Barb.,  126;  22  Barb.,  361;  25  Barb.,  107;  IE.  D. 
Smith,  333 ;  1  Leg.  Obs.,  148 :  46  Mich.,  562. 

Fraudulent  conveyances  cited  in— 18  Wend.,  388 ;  86 
111.,  130. 
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JACKSON,  ex  dem.  LOOP  ET  AL., 

v. 
HARRINGTON. 

Evidence— Recital  of  Deed  in  Bond  is  Evidence 
of  the  Deed— It  Need  not  be  Produced  or  Ac- 
counted for— Ejectment— Outstanding  Title— 
Presumption  as  to  Reconveyance  from  Trustee. 

The  recital  of  a  deed  in  a  bond  is  evidence  of  the 
deed,  even  against  the  obligee  and  those  claiming 
under  him,  especially  if  he  or  they  introduce  it  in 
evidence  on  their  part ;  and  the  deed  need  not  be 
produced,  or  ite  absence  accounted  for. 

An  outstanding  title  in  a  person :  other  than  the 
lessor  of  the  plaintiff  in  ejectment  is  sufficient  to 
defeat  his  recovery,  though  the  defendant  do  not 
claim  under  that  title. 

And  this,  it  seems,  though  the  title  be  outstanding 
in  the  trustee  of  the  lessor. 

When  a  reconveyance  from  a  trustee  will  be  pre- 
sumed. 

"EJECTMENT  for  part  of  military  lot  No. 
TJ  43,  in  the  Town  of  Sempronius,  in  the 
County  of  Cayuga,  tried  at  the  circuit  in  that 
county,  Jan.  23, 1827,  before  Throop, Oircuit  J. 
On  the  trial,  the  plaintiff  proved  a  patent  from 
the  State  to  one,  Schreeder,  for  the  whole  lot. 

He  then  produced  a  witness  who  proved  a 
deed  in  fee  of  the  same  lot  from  the  patentee  to 
C.  Loop,  the  ancestor  of  the  lessors  of  the 
plaintiff  .which  was  lost.  By  his,  the  ancestor's 
death,  the  title  would  have  descended  upon  the 
lessors;  but  the  same  witness  who  proved  the 
deed  to  their  ancestor  also  proved  by  parol 
that  C.  Loop  afterwards  conveyed  the  lot  to 
one  Jackson,  upon  an  agreement  that  Jackson 
should  get  possession  of  the  land  at  his  own 
expense,  and  convey  one  half  to  the  grantor, 
C.  Loop.  A  bond  from  Jackson  to  C.  Loop 
was  also  produced  and  given  in  evidence,  re- 
citing the  conveyance  to  Jackson,  and  that 
Jackson  was  to  trace  the  title,  with  all  conven- 
ient speed,  and  if  in  him,  by  virtue  of  the  deed 
87*1  from  *C.  Loop,  then  to  reconvey  one 
half.  This  bond  was  dated  Dec.  30,  1797.  It 
did  not  appear  whether  Jackson  ever  took  pos- 
session or  not,  nor  whether  he  ever  did  any- 
thing to  recover  the  land.  He  died  many  years 
ago  in  the  State  Prison. 

The  plaintiff  resting  his  cause  on  the  above 
proof,  the  judge  nonsuited  him,  on  the  ground 
that  he  had  shown  a  title  out  of  the  lessors  of 
the  plaintiff  in  Jackson,  who  was  not  a  lessor. 

Mr.  J.  A.  Collier,  for  the  plaintiff,  now 
moved  to  set  aside  the  nonsuit  and  for  a  new 
trial,  on  the  ground  that  the  deed  to  Jackson 
was  not  produced  at  the  trial,  nor  its  absence 
accounted  for.  Neither  the  parol  evidence  nor 
the  recital  in  the  bond  were,  therefore,  admis- 
sible or  competent  to  prove  it.  (6  Mod.,  45;  2 
Lev.,  108;  Mod.  Cas.,  44,45;  2  Serg.  &  R.,455.) 

But  if  otherwise,  he  said,  a  reconveyance 
should  be  presumed  after  such  a  lapse  of  time, 
and  nothing  done  under  the  deed.  (3  Johns., 
387;  Bull.  N.  P.,  110;  2  Johns.,  226;  4  Cow., 
587,  598;  7  Cow.,  187;  1  R.  L.,  72,  74;  3  Johns., 
216;  16  Id.,  199;  4  Binn.,  240;  5  Cow.,  99;  4 
Johns.,  211;  6  Id.,  265;  2  Cow.,  238.) 

Mr.  D.  Kellogg,  contra.  The  recital  in  the 
bond  was  full  and  complete  evidence  of  the 
deed.  Penrose  v.  Griffith,  4  Binn.,  231.  This 
was  the  plaintiff's  own  evidence.  The  intend- 
ment  is,  that  the  defendant  held  under  the  true 
owner  till  the  contrary  appear.  (9  Johns.,  167.) 
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Curia,  per  SAVAGE,  Ch.  J.  I  am  inclined  to 
think  the  judge  was  right.  The  testimony  of 
the  plaintiff's  witness  showed  the  existence  of 
the  deed,  and  the  bond,  also  being  the  plaint- 
iff's evidence,  showed  the  title  out  of  the  less- 
ors of  the  plaintiff. 

It  is  said  Jackson  was  but  the  trustee  of 
Loop,  and  had  not  such  a  title  as  a  stranger  can 
set  up.  Whether  the  defendant  was  an  intruder, 
or  claiming  title,  does  not  appear.  No  evi- 
dence was  produced  by  him.  He  had  no  op- 
portunity of  *showing  how  he  pos-  [*88 
sessed,  or  under  what  claim,  as  the  judge  non- 
suited him. 

But  the  question  is  not  whether  this  is  such 
an  outstanding  title  as  the  defendant  could  set 
up  for  himself,  to  show  his  own  right,  but 
whether  the  plaintiff  himself  had  not  shown 
the  fee  out  of  his  lessors.  If  Jackson  was  a 
trustee,  still,  at  law,  the  legal  estate  must  pre- 
vail, which  is  in  the  trustee. 

The  strongest  ground  for  the  plaintiff  is  that 
Jackson  being  long  since  dead,  and  30  years 
having  elapsed  since  the  deed  to  him,  an  ex- 
tinguishment of  the  trust  by  a  reconveyance 
should  be  presumed.  But  can  this  be  ?  If 
such  reconveyance  had  been  made,  probably 
the  bond  produced  would  have  been  canceled. 
Its  existence  rebuts  the  idea  of  a  reconvey- 
ance, if  it  could  otherwise  prevail. 

I  think  the  nonsuit  was  right,  and  should 
not  be  set  aside. 

Motion  denied. 

Cited  in— 5  Den.,  678 :  35  N.  Y.,  471 ;  1  E.  D.  S.,  329 ; 
7  Leg.  Obs.,  145 ;  24  Mich.,  148. 


ARMSTRONG  v.  WHEELER. 

Covenant  by  Lessor,  against  One  as  Assignee  of 
Lessee — General  Evidence  will  Support  Action 
— Defense — Liability  of  Assignee. 

In  covenant  by  a  lessor  against  one  as  assignee  of 
the  lessee,  general  evidence  will  support  the  action ; 
as  that  the  defendant  is  in  possession,  or  has  paid 
rent,  or  claims  and  offers  to  assign  as  his  own,  or 
that  he  bargained  with  the  lessee,  and  paid  a  con- 
sideration, and  went  into  possession,  &c.,  or  any 
other  acts  from  which  an  assignment  may  be  in- 
ferred. 

This  may  be  rebutted— as  by  showing  that  the  de- 
fendant is  an  under  tenant  of  the  lessee. 

And  if  he  is  charged  as  assignee  of  the  whole,  but 
is  in  truth  assignee  of  only  part,  this  is  a  variance. 

But  where  evidence  enough  is  given,  on  a  declara- 
tion against  him  as  sole  assignee,  to  charge  him, 
prtma  facie,  as  assignee,  as  that  he  bargained  with 
the  lessee,  and  paid  a  consideration,  and  has  been  in 
possession  for  several  years,  though  part  of  the 
time  in  common  with  another,  but  claimed  the  sole 
title,  this  is  not  rebutted  merely  by  showing  an  act- 
ual assignment  from  the  lessee  to  the  one  with 
whom  he,  the  defendant,  possessed  in  common. 

The  assignee  is  liable  for  covenants  broken  only 
while  he  continues  assignee ;  and  he  may  discharge 
himself  of  liability  for  any  subsequent  breaches  by 
assigning  to  another. 

Citations— 2  Phil.  Ev.,  89 ;  2  Stark.  Ev.,  437 ;  Cowp., 
766 ;  1  Bos.  &  P.,  22 ;  Doug.,  461,  462 ;  3  Burr.,  1272. 

p  RROR  from  the  Dutchess  C.  P.  The  plaint- 
JL4  iff  below,  Armstrong,  declared  in  the 
court  below  in  covenant  for  rent  against  the 
defendant  there,  Wheeler,  as  assignee  of  Jacob 
Loop,  to  whom  the  plaintiff  below  had  leased 
certain  premises,  reserving  an  annual  rent  of 
$10.  The  defendant  below  pleaded  that  he 
was  not  assignee  of  Loop,  on  which  fact  the 
plaintiff  below  took  issue. 
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On  the  trial  the  plaintiff  below  proved  the 
lease  to  Loop  in  1812 ;  and  that  in  1815,  1816 
•or  1817,  the  defendant  purchased  the  lot  from 
Loop  for  a  one-horse  wagon,  and  had  been  in 
£9*]  *possession  ever  since,  either  by  him- 
self or  as  landlord,  except  one  year.  This 
proof  was  by  parol.  Edward  Livingston  and 
the  defendant  below  occupied  jointly  from  the 
spring  of  1818  to  the  spring  of  1819.*  The  de- 
fendant below  had  frequently,  since  the  occu- 
pation by  Livingston,  offered  to  sell  the  lot. 

The  defendant  below  produced  the  original 
lease  to  Loop,  with  an  assignment  on  it  to  Ed- 
ward Livingston,  dated  the  12th  of  June,  1818. 
It  further  appeared  that  Livingston  came  to 
Red  Hook  in  the  spring  of  1818  and,  as  was 
•reputed,  purchased  all  the  defendant's  real  es- 
tate, including  the  lot  in  question.  That  he 
•built  a  barn  on  this  lot,  which  was  occupied 
by  Livingston  and  the  defendant  below  till  the 
spring  of  1819,  when  Livingston  left  Red 
Hook.  Wheeler,  the  defendant,  continued  in 
the  occupation  of  the  barn  and  lot  till  the  fall 
•of  1822,  when  he  removed  the  barn.  In  1823 
the  defendant  below  let  the  lot  on  shares,,  and 
received  his  share  of  the  produce  and  of  the 
•crop  of  rye  in  1824. 

The  court  below  charged  the  jury  that  Liv- 
ingston was  the  legal  assignee,  and  the  mere 
•occupancy  of  the  premises  by  the  defendant 
below  was  not  sufficient  to  charge  him  as  as- 
signee. The  plaintiff  below  excepted,  and  the 
jury  found  a  verdict  for  the  defendant. 

Mr.  J.  L.  Wendell  for  the  plaintiff  in  error. 

Mr.  8:  Sherwood,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  There  is  no  ques- 
tion arising  upon  the  pleadings.  The  declara- 
tion charges,  in  the  usual  form,  that  after  the 
making  of  the  lease,  all  the  estate,  interest  and 
-claim  of  the  lessee,  by  assignment,  came  to 
and  vested  in  the  defendant.  This  fact  is  de- 
nied in  the  plea,  and  issue  is  taken  upon  it ; 
and  whether  the  evidence  supports  this  allega- 
tion is  the  only  question. 

Where  the  action  is  brought  against  the  de- 
fendant as  assignee  of  a  term,  and  the  issue  is 
•on  the  assignment,  it  will  be  enough  for  the 
plaintiff  to  give  general  evidence,  from  which 
an  assignment  may  be  inferred,  as  that  the  de- 
9O*J  fendant  *is  in  possession,  or  has  paid 
rent.  The  defendant  may  show  that  he  is  not 
assignee,  but  only  under-tenant  to  the  lessee. 
•(2  Phil.  Ev.,  89;  2  Stark.  Ev.,  437.)  If  the 
defendant  is  assignee  of  part  of  the  estate,  and 
is  charged  as  assignee  of  the  whole,  the  vari- 
ance will  be  fatal.  (Cowp.,766.)  The  assignee 
is  only  liable  for  covenants  broken  while  he  is 
legal  assignee ;  and  he  may  discharge  himself 
•of  his  liability  for  any  subsequent  breaches  by 
making  an  assignment  to  another.  (1  Bos.  & 
P.,  22;  Doug.,  461,  462;  3  Burr.,  1272.) 

The  evidence  in  this  case  is  sufficient  to  war- 
rant the  inference  of  an  assignment.  Both  the 
•defendants  below. and  the  lessee  declared  that 
the  defendant  below  had  purchased,  and  the 
wagon  was  delivered  as  the  consideration  of 
the  purchase.  This  was  attempted  to  be  re- 
"butted  by  the  actual  assignment  from  Loop  to 
Livingston.  The  evidence  on  that  subject  af- 
fords the  presumption  that  the  assignment  was 
vthe  consummation  of  a  contract  of  sale  be- 
tween the  defendant  and  Livingston.  He 


(Livingston)  purchased  from  the  defendant  all 
his  real  estate,  as  was  reputed,  in  1818,  and 
left  the  place  in  1819.  The  defendant  was  con- 
tinually in  possession,  and  after  Livingston's 
departure  exercised  acts  of  ownership  as  be- 
fore Livingston  came.  He  rented  out  the  lot 
as  his  own,  and  received  the  rent.  He  offered 
to  sell  it  as  his  own,  not  as  agent  for  Living- 
ston. This  testimony,  so  far  from  showing 
the  defendant  a  sub-lessee  or  an  agent,  is, 
prima  facie,  sufficient  and,  being  uncontra- 
dicted,  conclusive,  to  show  the  defendant  an 
assignee. 

In  my  judgment,  therefore,  the  court  below 
erred,  and  their  judgment  should  be  reversed. 

Judgment  reverned. 

Cited  in— 4  Wend.,  318 ;  12  Wend.,  556 ;  5  Den.,  482 ; 
3  Barb.  Ch.,  61 ;  30  N.  Y.,  459 ;  4  Lans.,  60 ;  2  Barb., 
369,  660;  12  Barb.,  262;  20  Barb.,  274;  30  Barb.,  190:  32 
Barb.,  467,  473 ;  27  How.  Pr.,  444 ;  8  Abb.  Pr.,  381 :  4 
Abb.  N.  8.,  145 ;  4  Sand.,  527 :  7  Bx>b.,  416 :  1  Hilt., 
452 ;  2  Hilt.,  6,  316 ;  1  Daly,  375 ;  6  Daly,  413 ;  3  Biss., 
429 ;  34  111.,  190 ;  99  Mass.,  16. 
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Action  for  Escape — Pleading — Voluntary  Re- 
turn Cannot  be  Shown  under  General  Issue. 

Under  a  single  count  for  an  escape,  and  plea  of 
voluntary  return,  the  plaintiff  may,  without  a  new 
assignment,  prove  a  single  escape  on  any  day  be- 
fore suit  brought,  electing  which ;  and  the  defend- 
ant may  then  show  a  return  into  custody,  &c.,  be- 
fore suit,  and  apply  his  plea  to  such  return. 

But  though  the  plaintiff  has  not  newly  assigned, 
the  defendant  cannot  show  a  previous  escape  and 
return,  and  defend  himself  by  setting  this  up  as  the 
escape  in  question. 

A  voluntary  return,  in  escape  against  the  sheriff, 
cannot  be  given  in  evidence  under  the  general  issue. 

Citations— 1  Chit.  PI.,  603;  1  Bos.  &  P.,  413:  6  Cow. 
732. 

DEBT  for  an  escape ;  tried  at  the  Seneca  Cir- 
cuit, Jan.  15,  1828,  before  Throop,  Cir- 
cuit J. 

The  declaration  contained  one  count,  charg- 
ing the  defendant  with  the  escape  of  one 
Phinehas  Collver,  from  a  ca.  sa.,  July  31, 
1826  ;  Collver  being  charged  in  the  execution 
thereon  at  the  suit  of  the  plaintiff. 

The  defendant  pleaded :  1.  Nil  debet.  2. 
That  the  escape  was  without  the  consent  oi 
the  defendant,  and  that  before  the  commence- 
ment of  this  suit  the  prisoner  returned  into 
custody,  and  remained  and  still  is  a  prisoner 
at  the  suit  of  the  plaintiff.  To  these  pleas  the 
plaintiff  replied,  and  took  issue.  To  the  sec- 
ond plea  he  tendered  an  issue  upon  the  fact  of 
Collver's  return  into  custody. 

On  the  trial  the  plaintiff  proved  the  prisoner, 
Collver,  off  the  limits  Aug.  12  and  26,  1826. 

The  defendant  objected  that  but  one  escape 
could  be  proved,  and  that  the  plaintiff  should 
elect  which  he  would  rely  upon.  The  plaint- 
iff elected  to  rely  upon  the  escape  of  Aug.  26. 

The  defendant,  to  support  his  second  plea, 
offered  to  prove  that  before  Aug.  26,  viz. : 
Aug.  13,  Collver  escaped  without  the  knowl- 
edge of  the  defendant,  and  on  the  same  day 
returned  into  custody.  This  was  objected  to, 
on  the  ground  that  no  return  could  be  shown 
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to  any  other  escape  than  the  one  proved  ;  and 
the  judge  rejected  the  evidence. 

The  defendant  then  offered,  under  the  gen- 
eral issue,  to  prove  a  voluntary  return  after 
the  escape  of  Aug.  26.  This  evidence  was  ob 
jected  to,  and  rejected,  on  the  ground  that 
such  a  defense  must  be  pleaded,  or  notice  must 
be  given  with  the  general  issue,  and  the  plea 
or  notice  must  be  supported  by  affidavit..  The 
defendant's  counsel  excepted  to  these  two  de- 
cisions :  and  the  plaintiff  had  a  verdict. 

Mr.  S.  A.  Foot,  for  the  defendant,  now 
moved  for  a  new  trial. 

Messrs.  D.  Cady  and  Talcott,  Atty-Gen., 
contra. 

92*]  *  Curia,  per  SAVAGE,  C h.  J.  Unless 
there  is  some  magic  in  the  plea  of  a  voluntary 
return,  this  is  a  very  plain  case.  The  plaintiff 
declares,  setting  out  one  escape;  the  defendant 
pleads  to  that  escape,  a  voluntary  return  be- 
fore suit  brought.  On  the  trial,  the  plaintiff 
proves  an  escape  on  the  26th  of  August,  1826, 
and  the  defendant  answers  by  saying,  that 
thirteen  days  previous,  he,  the  prisoner,  es- 
caped, and  was  absent  eight  hours,  and  then 
returned  again  on  the  same  day  into  custody. 

This  is  clearly  no  defense,  unless  there  is  a 
technical  difficulty  arising  out  of  the  state  of 
the  pleadings.  It  is  argued  by  the  defendant's 
counsel  that  the  plaintiff  should  have  new  as- 
signed, and  he  refers  to  1  Chit.  PL,  603,  where 
it  is  said,  in  an  action  for  an  escape,  if  the  de- 
fendant plead  a  negligent  escape  and  voluntary 
return,  the  plaintiff  should  new  assign  a  sub- 
sequent escape.  Chitty  cites  Griffiths^.  Eyles, 
1  Bos.  &  P.,  413.  That  case  has  been  recently 
under  the  consideration  of  this  court  ;  and  one 
point  there  adjudicated  was  held  not  to  be  law 
in  this  State,  if  in  England,  Middle  District 
Bank  v.  Deyo,  6  Cow.,  735.  This  last  case  also 
is  now  referred  to  as  establishing  the  course  to 
be,  that  where  the  defendant  pleads  a  volun- 
tary return,  the  plaintiff  should  new  assign. 
In  that  case,  the  declaration  contained  three 
counts  all  alike,  except  that  the  escapes  were 
alleged  to  be  on  different  days.  To  each  count 
the  defendant  pleaded  a  voluntary  return,  and 
that  the  defendant  kept  the  prisoner  until  he 
assigned  him  to  his  successor ;  to  which  the 
plaintiff  replied  that  the  defendant  did  not 
keep  the  prisoner  in  manner  and  form,  &c. 
The  plaintiff  proved  five  escapes  before  suit 
brought,  though  when  the  suit  was  commenced 
the  prisoner  was  in  custody  of  the  new  sheriff. 
The  judge  at  the  trial  adopted  the  rule  laid 
down  in  Griffiths  v.  Eyles,  and  instructed  the 
jury,  that  if,  after  the  escapes  in  the  declara- 
tions and  the  returns  of  the  prisoner,  he  had 
made  other  escapes,  the  plaintiffs  were  entitled 
to  recover.  We  decided  that, under  those  plead- 
ings, the  defendant  was  at  liberty  to  show  a 
voluntary  return  after  every  escape  proved, 
and  that  the  defense  was  complete  on  proving 
a  voluntary  return  before  suit  brought,  and 
that  the  prisoner  was  in  custody  when  the  ac- 
tion was  commenced.  Mr.  J.  Wood  worth,  in 
giving  the  opinion  of  the  court,  speaks  of  the 
J).'J*]  pleadings,  and  *says  that  the  defendant 
is  not  bound  to  do  more  than  to  give  an  answer 
to  the  escapes  in  the  declaration. 

Again  ;  it  is  there  said  that  the  day  is  not 
material,  and  that  the  defendant  may  apply 
his  plea  to  such  escapes  as  he  thinks  proper, 
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and  that  this  latitude  might  have  been  restricted 
by  the  replication  relying  upon  certain  identi- 
cal escapes.  And  again,  if  the  plaintiffs  relied 
upon  a  subsequent  escape,  they  should  have 
new  assigned. 

These  remarks  were  all  just,  as  applied  to 
that  case,  or  any  other,  where  more  escapes  are 
proved  and  relied  on  than  are  set  forth  in  the 
declaration.  But  when  the  judge  says  that 
the  defendant  may  apply  his  plea  to  such  es- 
cape as  he  thinks  proper,  he  did  not  mean  to 
say,  nor  can  such  a  construction  be  fairly  giv- 
en to  his  language,  that  the  defendant,  under 
a  plea  of  voluntary  return,  might  justify  one 
escape  by  showing  another  and  previous  es- 
cape, and  a  return,  though  when  suit  brought, 
he  was  at  large.  The  whole  argument  of  the 
judge  in  that  case  is  to  show  that  a  return  be- 
fore, and  an  imprisonment  when  the  suit  was 
brought,  is  a  bar.  Nor  is  there  anything  in 
that  case  to  show  the  necessity  of  a  new  as- 
signment, where  but  one  escape  is  alleged  or 
proved. 

If  the  doctrine  contended  for  by  the  defend- 
ants be  correct,  the  plaintiff  must  always  new 
assign  after  a  plea  of  voluntary  return  or  re- 
caption; and  if  the  same  plea  should  be  put  in 
to  the  new  assignment,  the  plaintiff  must  new 
assign  again,  and  so  on  Mies  quoties ;  for  the 
plaintiff  knows  not  how  often  the  prisoner  may 
have  escaped  previous  to  the  escape  for  which 
he  has  brought  his  action. 

The  rule,  undoubtedly,  is,  that  the  defendant 
may  apply  his  plea  to  the  last  escape,  if  his 
proof  will  support  it, and  he  might  have  done  so 
in  this  case.  That  he  did  not  offer  to  do.  But 
he  made  another  offer,  which  was  to  show  a 
voluntary  return  under  the  plea  of  the  general 
issue  without  notice.when  he  had  a  plea  which 
would  have  justified  the  evidence.  This  was 
properly  rejected,  such  evidence  being  inad- 
missible under  the  general  issue. 

The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 

Cited  in-4  Bos.,  389. 


*  JACKSON,  ex  dem.  PARKER  ET  AL.,  [*94 


PHILLIPS. 

Deposit  in  Albany  of  Deeds  to  Military  Tract 
Under  Statutes  —  Deed  not  Deposited,  Good 
Against  Grantor  and  His  Heirs  —  Certificate  of 
Proof  Indorsed  on  Deed  Need  not  State  that  the 
Officer  Knew  the  Witness,  or  the  Witness  the 
Grantor  —  Form  of  Certificate  —  Proof  of  Hand- 
writing —  Witnesses  —  Adverse  Possession  —  Slat-  - 
utes. 

The  Statutes  sess.  17,  ch.  1,  and  ch.  44  :  1  R.  L.  209, 
211,  requiring  certain  deeds,  &c,,  of  land  in  the  mili- 
tary tract  to  be  deposited  in  the  Albany  clerk's  of- 
fice, by  May  1,  1795,  or  that  they  should  be  void  as 
against  subsequent  purchasers,  &c.,  does  not  extend 
to  the  grantor  or  his  heirs.  A  deed  not  deposited  is 
good  as  against  him  and  his  heirs. 


NOTE.— Unrecorded  deed— Rights  of  parties  not 
affected  by  failure  to  record— Subsequent  Purchaser 
without  notice— Rights  of. 

The  rights  of  the  parties  to  a  deed  are  nnt  affected 
by  a  failure  to  record  it.  In  addition  to  the  above 
case  of  Jackson  v.  Phillips,  see  Jackson  v.  Burgott, 
10  Johns.,  457 ;  Jackson  v.  West,  10  Johns.,  486 :  Doe 
v.  Heed,  3  111.,  371;  French  v.  Day,  2 Conn.,  92;  Whitte- 
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A  deed  relating  to  these  lands  was  found  in  the 
clerk's  office  of  Cayuga,  in  Dec.,  1836,  dated  June  4, 
1790,  but  not  recorded  there.  It  was  acknowledged 
June  26,  1790,  and  indorsed  as  recorded  in  the  Secre- 
tary's olfice,  Apr.  18,  17'J5;  and  indorsed  also  gener- 
ally "  Ki-gistered  Apr.  29th,  1795."  Semhle,  that  it 
shall  be  taken,  pritna  facie,  to  have  been  deposited 
in  the  clerk's  office  at  Albany,  before  May  1, 1796. 

The  form  of  a  certificate  of  the  proof  to  be  indorsed 
on  a  deed,  in  order  to  make  it  evidence,  and  entitle 
it  to  be  recorded,  under  the  Act  of  1788,  sess.  11,  ch. 
44  •  2  Greenl.,  99.  It  need  not  state  that  the  officer 
knew  the  witness,  or  that  the  witness  knew  the 
grantor. 

A  deed  of  military  land  having  been  duly  acknowl- 
edged and  recorded  in  Apr..  1795  (not  according  to 
the  Act  of  181:5),  so  as  to  make  it  evidence  according 
to  the  existing  laws  in  1795,  may  be  road  in  evidence 
now.  though  not  acknowledged  or  recorded  pursu- 
ant to  the  Act  of  ISiO,  sess.  4'!.  ch.  215,  sec.  3.  and 
though  that  Act  literally  prohibits  all  deeds  dated 
before  17'.)7  from  being  evidence,  unless  acknowl- 
edged or  proved  according  to  the  Statute  of  1813, 
sess.  :M,  ch.  97.  sec.  I. 

Form  of  a  certificate  of  acknowledgment  to  be 
indorsed  on  a  deed  under  tlie  Statute  of  1788,in  order 
to  make  it  evidence,  and  entitle  it  to  be  read,  where 
the  grantor  is  unknown  to  the  officer  taking  the  ac- 
knowledgment. The  name  of  the  witness  proving 
the  identity  of  the  grantor  need  not  be  given  in  the 
certificate.  Conceded  by  the  counsel  who  first  ob- 
jected the  want  of  such  name. 

Note,  the  Act  does  not.in  terms,  require  any  proof 
of  identity. 

Form  of  a  certificate  of  acknowledgment  to  be  in- 
dorsed on  a  deed,  in  order  to  make  it  evidence,  un- 
der the  Act  of  1813,  sess.  36,  ch.  97,  sec.  1,  taken  be- 
fore a  first  judge  Of  the  degree  of  counsel  in  the  Su- 
preme Court. 

The  certificate  of  acknowledgment  taken  before 
a  county  judge  of  the  degree  of  counsel,&c.,prqves, 
perse,  the  deed  out  of  his  county,  and  entitles  it  to 
be  recorded  there,  without  the  certificate  being  au- 
thenicated  by  the  clerk  of  the  county  in  which  the 
judge  resides. 

Proof  by  comparison  of  hands,  i.e.,  the  juxtaposi- 
tion of  two  writings,  in  order  to  assertain  whether 
both  were  written  by  the  same  person,  is  inadmissi- 
ble. Witnesses  cannot  testify  from  such  compari- 
son alone,  nor  can  the  writings  be  submitted  to  the 
jury. 

Form  of  a  certificate  of  acknowledgment  to  be  in- 
dorsed on  a  deed,  in  order  to  make  it  evidence  under 
the  Act  of  1813. 

It  is  not  necessary,  in  such  certificate,  that  the 
deed  should  be  proved  by  the  original  subscribing 
witness.  And  where  there  was  only  one  subscrib- 
ing witness,  and  he  did  not  prove  the  deed,  but  the 
party  to  the  deed  acknowledged  the  execution  be- 
fore another  witness  at  a  subsequent  period,  who 
then  subscribed  his  name  as  a  witness :  held,  that  he 
might  prove  these  circumstances  before  the  judge, 
this  being  equivalent  to  an  original  execution  in 
the  presence  of  the  witness.  These  matters  appear- 
ing in  the  certificate,  held  sufficient,  and  that  the 
deed  might  be  read. 

Semble  that  adverse  possession  of  land  by  an  al- 
leged grantee,  in  a  deed,  and  those  claiming  under 
him,  though  not  continued  20  years,  is  entitled  to 
some  weight  in  showing  the  genuineness  of  the  deed 
against  proof  to  impeach  it. 

Otherwise,  it  seems,  where  the  question  is  simply 
one  of  adverse  possession,  set  up  to  bar  an  entry 
under  the  Statute  of  Limitations.and  there,it  seems, 
where  there  is  a  succession  of  tenants,  the  chain 
must  be  unbroken  for  20  years. 

Citations-1  R.  L.,  209  to  218 ;  Act,  Feb.  26,  1788  ; 
Act,  April  12.  1813  ;  Act,  April  14,  1820  ;  19  Johns  ,  80; 
5  Cow.,  4a5;  1  Stark.  Ev.,  654;  1  Phil.  Ev.,  428;  2  Johns. 
Cas..  211 ;  5  Johns.,  155. 

TjVJECTMENT  for  lot  number  75,  Granby, 
J-J     formerly  Hannibal,  tried  on  the  29th  day 


of  Dec.,  1826,  at  the  Oswego  Circuit,  before 
Williams,  Circuit  J. 

At  the  trial,  the  plaintiff  gave  in  evidence 
the  exemplification  of  a  patent  from  the  people, 
&c.,  to  Abraham  Barnes,  of  *the  lot  in  [*O5 
question,  bearing  date  July  9,  1790,  and  which 
passed  the  Secretary's  office  on  the  same  day.  He 
then  introduced  as'a  witness  Elizabeth  Barber, 
who  testified  that  she  was  the  wife  of  Abraham 
Barnes,  the  patentee,  who  was  a  soldier  in  the 
Revolutionary  War ;  that  she  became  ac- 
quainted with  him  in  1784,  was  married  to  him 
the  same  year,  and  had  by  him  five  children, 
one  of  whom  died  without  issue  in  1811.  The 
others,  viz.:  David  .Barnes,  Elizabeth  Barnes. 
Joseph  Barnes  and  Loi.sa  Baker,  the  wife  of 
Isaac  Baker,  all  lessors  of  the  plaintiff,  are 
now  living.  .That  Abraham  Barnes  died  on 
the  lot  in  question  in  Aug.,  1806.  No  attempt 
was  made  to  show  title  in  Parker,  the  other 
lessor. 

The  plaintiff  then  proved  the  defendant,  Asa 
Phillips,  in  possession  of  the  lot  at  the  com- 
mencement of  the  suit,  which  was  at  August 
Term,  1825,  and  rested  his  cause. 

The  defendant  also  claimed  title  under  Abra- 
ham Barnes.the  patentee, who  wasa  gunner  in 
the  N.  Y.  Regiment  of  Artillery  in  the  service 
of  the  U.  S. ,  during  the  Revolutionary  War. 
To  support  his  claim,  he  offered  in  evidence  a 
quitclaim  deed  from  Abraham  Barnes,  des- 
cribed in  the  deed  as  a  gunner  in  the  late  Sec- 
ond or  N.  Y.  Regiment  of  Artillery,  in  the  serv- 
ice of  the  U.  S.  of  A.,  to  Theodosius  Fowler, 
of  the  City  of  N.  Y.,  conveying  to  Fowler.his 
heirs,  &c.,  all  the  right,  title,  interest,  claim 
and  demand  which  the  said  Barnes  then  had, 
and  all  the  right,  title,  interest,  claim  and  de- 
mand which  he,  his  heirs,  executors  or  admin- 
istrators at  any  time  thereafter  might  have,  to 
all  the  land  which  he  was  entitled  to,  or  his 
representatives  might  be  entitled  to,  from  the 
State  of  N.  Y.,  for  his  services  in  the  Army  of 
the  U.  S.  of  A.,  as  a  gunner,  for  and  during 
the  war  with  Great  Britain.  There  was  also 
contained  in  the  same  instrument  a  power  of 
attorney  from  Barnes  to  Fowler,  to  procure 
the  land  by  such  means  as  might  be  necessary, 
but  to  be  for  the  sole  benefit  of  Fowler.  This 
deed  bore  date  June  4,  1790,  and  purported  to 
have  been  executed  in  the  presence  of  Isaac 
Bronson  and  Jonathan  Wells,  as  witnesses.  On 
the  back  of  the  deed  was  the  following  certifi- 
cate of  proof : 

*"  State  of  N.  Y.,  «*.  Be  it  remem-  [*96 
bered,  that  on  the  26th  day  of  June,  1790,  be- 
fore me,  James  M.  Hughes,  one  of  the  masters 
in  chancery,  personalty  came  and  appeared 
Isaac  Bronson,  one  of  the  subscribing  witnesses 
to  the  execution  of  the  within  deed,  who,  be- 
ing duly  sworn,  deposeth  and  saith,  that  he 
was  present  and  saw  Abraham  Barnes,  the  per- 
son whose  name  is  subscribed,  and  seal  to  the 
same,  duly  execute  the  same  as  his  own  volun- 


more  v  Bean,  6  N.  H.,  47 ;  Smith  v.  Starkweather,  5 
Day,  207  ;  Sicard  v.  Davis,  31  U.  S.  (6  Pet.),  124 ;  Han- 
cock v.  Beverley,  6  B.  Mpn.,  531. 

An  unrecorded  deed  is  invalid  against  a  subsequent 
purchaser  without  notice.  Jackson  v.GMven,  8  Jonns., 
137 ;  Jackson  v.  Terry,  13  Johns.,  471 ;  Jackson  v. 
Post,  iiost,  p.  120;  Jackson  v.  Wood,  12  Johns. ,242, 
Jackson  v.  Elston,  12  Johns.,  452 ;  Jackson  v.  Cham- 
berlain, 8  Wend.,  620;  Westbrook  v.  Gleason,  89  N. 
Y.,  641 ;  Norcross  v.  Widgery.  2  Mass.,  506 :  Somes  v. 
Skinner,  3  Pick.,  52 ;  Whittefiiore  v.  Bean,  6  N.  H., 
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47 ;  Stevens  v.  Morse,  47  N.  H..  532 ;  Pierce  v.  Turner, 
5  Cranch,  154. 

Notice  of  an  unrecorded  deed  destroys  the  effect  of 
a  subsequent  one,  though  recorded.  See  Jackson  v. 
Sharp,  9  Johns.,  163,  note,  and  authorities  there  cited 
as  to  what  amounts  to  notice.  See,  also,  Brown  v. 
Volkening,  64  N.  Y.,  76 ;  Riley  v.  Hoyt,  29  Hun,  114, 
and  cases  there  cited. 

See,  generally,  the  statutes  of  the  various  States. 
2.  On  the  question  of  adverse  possession,  see  Jack- 
son v.  Baldwin,  post,  p.  653,  note. 
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tury  act  and  deed,  for  the  uses  and  purposes 
therein  mentioned;  and  I  having  inspected  the 
same,  and  finding  no  material  erasure  and  in- 
terlineations therein,  except  an  obliteration  on 
the  fourth  line  thereof,  do  allow  the  same  to  be 
recorded.  James  M.  Hughes,  Master  in  Chan- 
cery." 

On  the  back  of  the  deed  was  also  a  minute 
in  the  words  and  figures  following:  "  Record- 
ed in  the  Secretary^  office  of  the  State  of  New 
York,  in  book  of  deeds  indorsed  M.  R.  G., 
page  11,  this  18th  day  of  April,  1795.  Lewis 
A.  Scott,  Sec'ry." 

The  following  words  and  figures  also  ap- 
peared on  the  back  of  the  deed:  "  Registered 
April  29th,  1795." 

Daniel  Kellogg,  Esq.,  counsel  for  the  defend- 
ant, testified  that  he  was  appointed  a  special 
agent  by  the  clerk  of  Cayuga  Co.,  to  take 
charge  of  the  deed,  and  to  produce  it  on  the 
trial  of  this  cause;  and  that  he  received  the  deed 
from  the  clerk  of  Cayuga  Co.  the  day  before; 
and  had  seen  it  on  file  in  the  clerk's  office  of 
that  county  two  or  three  times. 

The  defendant  also  read  in  evidence  a  stipu- 
lation in  writing,  entitled  in  this  cause  in  the 
words  and  figures  following,  viz.:  "  Whereas 
the  clerk  of  Cayuga  County  has  made  Daniel 
Kellogg,  Esq. ,  a  special  agent  to  take  charge  of 
a  certain  filed  deed  purporting  to  be  executed 
by  Abraham  Barnes  to  Theodosius  Fowler,  for 
lot  No.  75,  formerly  Hannibal ;  and  whereas 
the  said  deputation  has  been  accepted  by  said 
Kellogg;  now  it  is  hereby  stipulated  and  agreed 
that  the  said  deed  shall  be  produced  on  the  trial 
of  this  cause  at  the  present  circuit,  upon  the 
request  of  the  plaintiff's  counsel,  by  said  Kel- 
logg, and  also  that  the  same  was  found  by  the 
present  clerk  of  Cayuga  on  the  files  of  his  of- 
fice ;  intending  that  all  the  advantage  may  be 
given  to  the  plaintiff  from  the  production  of 
97*]  *said  deed,  which  could  arise  to  him  if 
the  clerk  himself  should  produce  it,  and  he 
sworn  to  its  being  filed.  Dec.  29th,  1826. 
Daniel  Kellogg,  deft's  counsel.  B.  D.  Noxon, 
counsel  for  plff." 

The  reading  of  this  deed  in  evidence  was  ob- 
jected to  by  the  plaintiff's  counsel,  because  it 
had  not  been  sufficiently  proved;  that  the  cer- 
tificate of  proof  was  defective,  it  not  stating 
that  the  officer  knew  the  witness,  or  that  the 
witness  knew  the  grantor,  and  because  there 
was  no  proof  of  its  having  been  deposited  in 
the  clerk's  office  at  Albany  in  pursuance  of  the 
Statutes  of  1794.  And  because  the  proof  of  its 
being  a  filed  deed  was  defective.  His  Honor, 
the  judge,  overruled  the  objections,  and  suf- 
fered the  deed  to  be  read  in  evidence. 

The  defendant  also  introduced  an  exemplifi- 
cation of  the  balloting  book  remaining  in  the 
secretary's  office,  by  which  it  appeared  that 
the  patent  was  granted  to  Abraham  Barnes, 
was  delivered  toCapt.T.  Fowler,  July  9, 1790, 
and  that  Abraham  Barnes  was  a  gunner  in  the 
N.  Y.  Regiment  of  Artillery. 

The  defendant  next  produced  in  evidence  an 
exemplification  of  a  deed  from  Theodosius 
Fowler  and  Mary,  his  wife,  to  Nathaniel  Olcott, 
dated  Apr.  19,  1796,  for  the  whole  lot  in  ques- 
tion, acknowledged  the  same  day  before  James 
Kent,  master  in  chancery,  and  recorded  in  the 
Cayuga  clerk's  office  Nov.  12,  1796.  Also,  the 
exemplification  of  a  deed  from  Nathaniel  Ol- 
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cott  to  Joseph  Lay,  for  one  equal  undivided 
half  of  the  lot,  bearing  date  Apr.  19,  1796,  ac- 
knowleged  before  James  Kent,  master  in  chan- 
cery, Apr.  20,  1796,  and  recorded  in  the  Onon- 
daga  clerk's  office  Apr.  18,  1811. 

The  certificate  of  acknowledgment  on  the 
last  deed  was  in  the  following  words  and  fig- 
ures: "  State  of  New  York,  ta.  Be  it  remem- 
bered, that  on  the  20th  day  of  April,  1796,  be- 
fore me,  James  Kent,  one  of  the  masters  in 
chancery  for  the  said  State, personally  appeared 
Nathaniel  Olcott,  named  in  the  within  indent- 
ure; and  satisfactory  proof  being  made  to  me 
that  he  was  the  person  within  intended,  the 
said  Nathaniel  acknowledged  that  he  had  sealed 
and  delivered  the  same  as  and  for  his  voluntary 
act  and  deed,  for  *the  use  therein  men-  [*98 
tioned;  and  I  having  inspected  the  same,  and 
finding  no  material  erasure  or  interlineations, 
do  allow  it  to  be  recorded.  James  Kent." 

The  reading  of  this  deed  in  evidence  was  ob- 
jected to  by  the  plaintiff's  counsel  on  the  ground 
that  the  certificate  of  acknowledgment  was  de- 
fective in  not  stating  who  the  witness  was  who 
proved  the  identity  of  the  grantor.  This  ob- 
jection was  overruled  by  the  judge,  and  the 
deed  was  read  to  the  jury. 

The  defendant  next  gave  in  evidence  a  deed 
from  Joseph  Lay  to  Thomas  Ocman  and  John 
Yost,  for  the  whole  lot,  dated  May  2, 1796,  ac- 
knowledged Apr.  29,  1797,  before  Henry  Van 
Rensselaer,  master  in  chancery,  and  recorded 
in  the  Onondaga  clerk's  office,  May  5,  1797. 

The  defendant  then  offered  in  evidence  a 
deed  from  John  Yost  and  wife  to  Isaac  Jerome, 
for  two  undivided  fifths  of  the  lot,  dated  May 
10,  1825,  and  acknowledged,  as  appeared  from 
a  certificate  thereon  before  Luther  F.  Stevens, 
first  judge  of  Seneca  Co.,  a  counselor,  &c.,  and 
recorded  in  the  County  of  Oswego.Sep.  23,1826. 

This  evidence  was  objected  to  by  the  counsel 
for  the  plaintiff,  on  the  ground  that  there  was 
no  certificate  of  the  clerk  of  the  County  of  Sen- 
eca attached  to  the  deed,  showing  Mr.  Stevens 
to  be  the  first  judge  of  Seneca  Co.,  and  author- 
ized to  take  the  acknowledgment,  in  pursu- 
ance of  the  5th  section  of  the  Act  sess.  41,  ch. 
55;  4  Laws,  44,  45  c,  passed  March,  24,  1818. 
This  objection  was  overruled  by  His  Honor, 
the  judge,  who  decided  that  as  the  certificate 
showed  Judge  Stevens  to  be  a  counselor,  &c., 
there  was  no  necessity  for  any  certificate  from 
the  County  Clerk. 

The  defendant  next  produced  in  evidence  a 
quitclaim  deed  from  Isaac  Jerome  and  wife, 
to  him,  the  defendant,  for  two  undivided  fifths 
of  the  lot,  dated  June  2,  1825,  duly  acknowl- 
edged and  recorded  July  15,  1826,  in  Oswego 
County. 

For  the  purpose  of  showing  an  adverse  pos- 
session for  20  years,  and  to  impeach  the  plaint- 
iff's title,  the  defendant  called  a  witness,  who 
testified  as  to  various  acts  of  possession  and 
ownership  by  Fowler  in  respect  to  the  lot,  and 
by  part  of  *those  claiming  under  him  in  [*99 
virtue  of  the  above  deeds.  The  possession  un- 
der Fowler,  commenced  35  years  before  the 
trial ;  but  it  did  not  appear  to  have  been  con- 
tinued and  connected  with  the  defendant,  but 
was  interrupted  by  Barnes'  entry.  Nor  did  the 
possessions  under  claim  of  title  appear  to  have 
been  continued  20  years,  by  those  under  whom 
the  defendant  now  claimed. 
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The  plaintiff  called  Elizabeth  Barber  again, 
with  a  view  to  establish  circumstances  incon- 
sistent with  the  fact  of  the  patentee  having  exe- 
cuted the  deed  to  Fowler.  Among  other  things 
she  testified,  that  her  husband,  the  patentee, 
was  a  bad  writer,  but  kept  a  book  account, 
which,  being  shown  to  her,  she  recognized  as 
his,  although  on  the  book  being  presented  to 
her,  she  could  not  read  it.  She  was  an  aged 
woman  and  had  no  spectacles.  The  book  had 
not  been  in  her  possession  for  a  year  last  past, 
but  had  been  in  possession  of  Giles  Rowland. 
The  accounts  purported  to  be  dated  at  Stephen- 
town,  1797,  where  her  husband  then  lived. 
She  also  testified  that  her  husband  wrote  his 
surname  with  a  small  b,  and  that  it  was  a  sub- 
ject of  frequent  conversation  in  the  family,  and 
that  he  spelled  his  name  Abraham ;  that 
the  name  of  Abraham  Barnes  had  been  cut  out 
of  the  account  book  in  one  place  where  he  had 
signed  it  to  a  receipt  of  a  settlement,  by  one 
Cook. 

It  appeared  from  the  deed  offered  in  evidence 
by  the  defendant  from  Barnes  to  Fowler,  that 
Barnes'  given  name  was  spelled  Abrahem,  and 
his  surname  written  with  a  large  capital  B. 

The  plaintiff  then  offered  to  prove  that  the 
said  account  book  was  in  the  genuine  hand  writ- 
ing of  said  Barnes,  and  that  his  name  appearing 
therein  twice,  was  written  by  himself  in  1797, 
and  was  spelled  and  written  in  the  manner 
Elizabeth  Barber  declared  he  usually  wrote  and 
spelled  his  name;  and  that  there  was  no  simi- 
larity between  the  handwriting  of  Barnes  in 
the  account  book  and  the  signature  to  the  deed. 

This  evidence  was  objected  to  by  the  defend- 
ant's counsel,  and  rejected  by  the  judge,  on 
the  ground  that  it  would  be  a  comparison  of 
handwriting,  which  he  held  inadmissible. 
1OO*]  *The  plaintiff  then  offered  to  prove 
that  the  part  of  the  account  book  which  ap- 
peared to  be  in  the  handwriting  of  Barnes  was 
the  genuine  handwriting  of  Barnes,  with  a  view 
to  submit  the  book  and  deed  to  the  inspection 
of  the  jury,  which  was  also  objected  to  by  the 
defendant's  counsel,  and  rejected  bytheco.urt. 

After  the  plaintiff  had  called  a  witness,  who 
had  seen  Barnes,  the  patentee,  write,  and  who 
gave  an  opinion  against  the  genuineness  of  the 
signature  to  Fowler's  deed, he,  the  plaintiff.of- 
fered  to  prove  by  the  same  witness,  that  the 
handwriting  in  the  account  book  was  the  gen- 
uine handwriting  of  Barnes.  This  was  objected 
to  by  the  defendant's  counsel,  and  rejected  by 
the  judge. 

Here  the  plaintiff  rested. 

The  defendant  then  offered  in  evidence  a 
lease  from  John  Yost  to  Abraham  Barnes,  for 
a  part  of  the  lot  in  question,  how  much  did  not 
appear,  bearing  date  June  13,  1806,  to  which 
the  signature,  purporting  to  be  that  of  Barnes, 
was  made  by  spelling  his  first  name  Abrahem, 
and  writing  his  surname  with  a  capital  B.  The 
lease  purported  to  be  executed  in  the  presence 
of  two  witnesses,  Abraham  Hugunin  and 
Peter  Hugunin,  both  living  at  the  time  of  the 
trial  within  the  jurisdiction  of  the  court  ;  but 
neither  of  them  called  to  prove  the  execution. 
The  defendant  offered  it  as  having  been  proved 
in  pursuance  of  the  1st  section  of  the  Act  of 
1813,  Concerning  Deeds,  sess.  36,  ch.97,  sec.  1; 
1  R.  L.,  369,  and  the  certificate  of  proof  in- 
dorsed thereon,  was  in  the  words  and  figures 
COWEN  9. 


following,  viz. :  "  State  of  New  York,  Oswego 
County,  ss;  On  the  28th  day  of  December,  in 
the  year  of  our  Lord,  eighteen  hundred  and 
twenty-six,  personally  appeared  before  me 
Abraham  Hugunin,  to  me  personally  known, 
who  being  duly  sworn,  deposeth  and  says,  that 
he  is  personally  acquainted  with  John  Yost  and 
Abraham  Barnes,  the  grantors  within  named 
and  described,  and  that  the  said  John  Yost 
and  Abraham  Barnes  did  acknowledge  to  him 
the  said  Abraham  Hugunin,  that  they  did  sign, 
seal,  and  deliver  the  within  instrument,  as  their 
voluntary  act  and  deed,  and  for  the  uses  and 
purposes  therein  mentioned,  and  that  this  de- 
ponent subscribed  *his  name  thereto  [*1O1 
as  a  witness  at  the  same  time.  All  which  is 
satisfactory  evidence  to  me  of  the  due  execu- 
tion of  said  instrument. 

PETKR  D.  HUGUNIN,  first  judge 

of  Oswego  County  Courts." 

The  reading  of  this  lease  in  evidence  was  ob- 
jected to  by  the  plaintiff's  counsel,  because  the 
witness  mentioned  in  the  certificate  did  not  see 
the  lease  executed  and,  for  aught  that  appears 
from  the  certificate,  the  acknowledgment  made 
by  Barnes  and  Yost  to  him  was  long  after  the 
execution  of  the  lease,  which  would  not  be  com- 
petent proof,  where  there  is  a  subscribing  wit- 
ness to  the  lease  as  here,  viz.:  Peter  Hugunin. 

This  objection  was  overruled  by  the  judge, 
and  the  lease  was  read  to  the  jury  for  the  pur- 
pose of  showing  an  acknowledgment  and  ac- 
quiescence by  Barnes  in  Yost's  title. 

The  defendant  then  gave  further  evidence  as 
to  the  possession  and  acts  of  ownership  by  those 
claiming  under  Fowler.  But  the  possession  was 
not  continued  for  20  years,  nor  connected  with 
the  defendant. 

Here  the  testimony  closed,  and  the  judge,  in 
charging  the  jury,  among  other  things,  stated 
that  long  possession  according  to  a  title  or  claim 
though  they  were  interrupted  and  not  contin- 
ued for  20  years,  were  strong  evidence  in  sup- 
port of  that  title  ;  which  position  of  His  Honor 
was  objected  to  by  the  plaintiff's  counsel. 

The  jury  found  a  verdict  for  the  defendant. 

A  motion  was  now  made,  in  behalf  of  the 
plaintiff,  for  a  new  trial. 

Mr.  B.  D.  Noxon,  for  the  plaintiff.  The  deed 
from  Barnes  to  Fowler  was  not  proved  to  be  a 
filed  deed.  By  the  Act  of  Jan.  8, 1794,  sess.  17, 
ch.  1,  sec.  1  ;  1  R.  L.,  209,  all  deeds  concern- 
ing the  military  lands  were,  previous  to  May  1, 
1794,  to  be  deposited  with  the  clerk  of  Albany, 
who  was  by  June  1,  to  deliver  them  to  the  clerk 
of  Herkimer.  If  not  deposited,  they  are  to  be 
deemed  fraudulent  and  void  against  subsequent 
purchasers  and  mortgagees.  This  Act  was 
amended,  and  the  time  of  depositing  enlarged 
to  May  1,  1795,  by  the  Act  of  Mar.  27,  1794,  1 
R.  L.,  211,  212,  sec.  1. 

*Thisdeed  was  not  registered  accord-[*l  O2 
ing  to  law.  The  first  general  Registry  Act  was 
that  of  Feb.  26, 1788, 2  Greenl.  L.,  99,  the  next 
registry  law  was  the  Act  of  Jan.  8,  1794,  1  R. 
L.,  209,  already  cited,  and  respects  military 
lands  only.  By  this,  all  deeds  executed  after 
the  Act  passed  must  be  recorded,  in  order  to 
have  effect  against  purchasers.  Another  gen- 
eral Registry  Act  passed  in  1813,  sess.  36,  ch. 
97  ;  1  R.  L."  369.  The  7th  section  of  this  Act 
authorizes  certain  deeds,  acknowledged  pre- 
vious to  1801,  to  be  recorded  ;  but  it  excepts 
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deeds  relating  to  the  military  tract,  which  were 
not  deposited  with  the  clerk  of  Albany  previ- 
ous to  May,  1795.  By  these  Acts  relating  to 
military  lands,. the  deeds,  in  order  to  be  effect- 
ual, must  be  recorded  in  the  clerk's  office  of  the 
County  of  Herkimer,  and  the  identity  of  the 
grantor  must  be  shown.  (1  R.  L.,  219.)  By  the 
Act  of  Feb.  4,  1814,  sess.  37,  ch,  245,  sec.  3  ; 
3  Laws,  9,  c,  deeds  of  military  land,  executed 
previous  to  May  1,  1797,  could  not  be  recorded 
unless  acknowledged  according  to  the  1st  sec- 
tion of  the  general  Registry  Act  of  1813.  And 
the  Statute  of  Apr.  14,  1820,  sess.  43,  ch.  245, 
sec.  3  ;  5  Laws,  248,  c,  is  peremptory  that  no 
deed  concerning  these  bounty  lands,  executed 
previous  to  May, 1797, shall  be  read  in  evidence, 
unless  it  be  acknowledged  or  proved  according 
to  the  1st  section  of  the  Act  of  Apr.  12,  1813. 
There  cannot  be  a  pretense  that  this  deed  does 
not  come  within  that  Act.  The  officer  does  not 
certify  that  he  knew  the  witness,  or  that  the 
witness  knew  the  grantor.  Recording  in  the 
Secretary's  office  did  not  remedy  the  defect. 
We  are  aware  it  may  be  said  that  a  vested  right 
to  give  this  deed  in  evidence  was  acquired  un- 
der the  Act  of  1788,  according  to  which  it  was 
acknowledged;  and  that  such  right  could  not 
be  devested  by  the  Act  of  1820.  But  the  same 
objection  may  be  made  against  the  Act  of  1794, 
and,  indeed,  all  the  provisions  of  the  various 
Acts  to  prevent  frauds  in  respect  to  any  deeds 
executed  previous  to  their  passage.  Yet  these 
statutes  have  always  been  acted  upon.  Jack- 
son v.  How,  19  Johns.,  80,  was  the  case  of  a 
deed  duly  deposited  and  properly  recorded  be- 
fore the  Act  of  1820  passed.  It  was  holden  that 
such  a  deed  was  not  affected  by  the  subsequent 
1O3*]  statute.  *That  is  not  this  case.  Here 
the  deed  was  never  deposited,  and  never  prop- 
erly recorded. 

The  acknowledgment  of  the  deed  from  Ol- 
cott  to  Lay  in  Apr.,  1796,  being  under  the  Act 
of  1788,  is  now  admitted  to  be  sufficient,  al- 
though the  witness  who  proved  the  identity  of 
the  grantor  was  not  named. 

But  it  is  insisted  that  there  should  have  been  a 
certificate  that  Mr. Stevens  was  the  first  judge  of 
Seneca  Co. ,  to  warrant  the  reading  of  the  deed 
from  Yost  and  wife  to  Jerome.  This  is  virtually 
required  by  the  Act  of  Mar.  24,  1818,  sess.  41, 
ch.  55,  sec.  5;  4  La  we,  44,  45,  c.  By  this  Act,  no 
deed  proved  or  acknowledged  before  a  county 
judge  can  be  recorded  in  any  county  of  which 
he  is  not  a  judge,  without  the  certificate  of  the 
clerk  of  his  county  authenticating  his  signa- 
ture. True,  by  the  Act  of  the  same  session,  of 
Apr.  20,  1818,  ch.  195,  sec.  1;  4  Laws,  c,  judges 
of  the  C.  P.  of  the  degree  of  counsel,  are  au- 
thorized to  perform  all  the  chamber  duties  of  a 
judge  of  the  Supreme  Court,  of  which  the  ac- 
knowledging or  taking  the  proof  of  deeds  is 
one  ;  but  this  does  not  repeal  the  former  Act 
requiring  a  certificate.  They  are  still  local  of- 
ficers, and  the  principle  of  the  former  Act  ap- 
plies. The  clerks  were  in  danger  of  being  im- 
posed upon  by  forgeries.  This  was  the  evil, 
and  the  mischief  is  not  removed  by  the  circum- 
stance that  the  judge  is  of  the  degree  of  coun- 
sel. 

It  was  competent  for  the  plaintiff  to  prove 
Barnes'  handwriting  in  his  account  book,  to 
show  the  character  of  his  hand,  as  well  as  the 
manner  in  which  he  spelled  his  name,  and  how 
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he  wrote  it.  It  was  important  to  show  the  dis- 
similarity between  his  name  and  handwriting 
at  the  date  of  his  book,  and  the  signature  to 
the  deed.  It  was  at  any  rate  admissible  as  re- 
freshing the  recollection  of  witnesses  on  the 
question  of  handwriting.  It  was  also  proper 
for  the  jury  to  make  the  comparison. 

In  Auesbrook  v.  Roach,  1  Esp.,  351,  the  jury 
were  permitted  to  compare  the  signature  to  the 
instrument  in  question  with  specimens  admit- 
ted to  be  the  hand  of  the  party  who  signed  ; 
and  Ld.  Kenyon  there  pronounces  distinctly  in 
favor  of  a  comparison  of  hands.  The  witness 
need  not  always  *have  seen  the  party  [*1O4 
write,  or  corresponded  with  him.  It  has  been 
a  long  lime  the  uniform  practice  at  the  Oyer 
and  Terminer  to  prove  the  forgery  of  bank 
bills,  without  the  witness  either  having  seen 
the  bank  officers  write,  or  corresponded  with 
them.  In  State  v.  Branson,  1  Root,  307,  the 
rule  is  laid  down  by  the  court  generally,  that 
comparison  of  the  handwriting  of  the  party  is 
admissible  evidence,  even  in  a  criminal  prose- 
cution ;  and,  like  all  other  evidence,  to  be  left 
to  the  jury.  In  Titford  v.  Knott,  2  Johns.  Cas.. 
211,  this  court  held  that  a  witness  was  not 
confined  to  knowledge  from  seeing  the  party 
write,  or  corresponding  with  him  ;  that  he 
might  be  guided  by  his  knowledge  derived  from 
authentic  papers  in  the  course  of  business,  or. 
having  in  either  of  these  ways  acquired  some 
knowledge  of  the  hand,  he  might  fortify  his 
memory  by  a  comparison  of  hands  in  court. 
Burr  v.  Harper,  1  Holt  N.  P.  Cas.,  420,  S.  P. 
In  Revet  v.  Braham,  4  T.  R.,  497;  S.  C.,  1 
Phil.  Ev.,  373,  a  witness  was  allowed  to  speak 
to  handwriting  merely  from  his  skill  in  detect- 
ing forgeries.  And  ancient  writings,  may  be 
proved  and.  by  parity  of  reason,  disproved  by 
a  mere  comparison  of  hands.  1  Phil.  Ev.,  372, 
373,  and  cases  cited,  Am.  ed.  of  1820 ;  Roe  v. 
Rawlinffs,  7  East,  282,  and  note  a  there  ;  14 
East,  327.  In  Jackson  v.  Vandnsen,  5  Johns., 
144,  the  mark  of  a  witness  to  a  will  was  proved 
by  comparison,  the  witness  proving  it  having 
seen  him  make  his  mark  but  once. 

The  lease,  purporting  to  have  been  made 
from  Yost  to  Barnes,  was  not  sufficiently 
proved.  The  certificate  of  proof  was  defective, 
it  not  appearing  that  the  witness  produced  to 
prove  the  execution,  saw  the  lease  executed. 
He  only  stated  that  the  parties  acknowledged 
that  they  executed  it,  and  there  was  a  sub- 
scribing witness  besides.  The  Statute,  1  R.  L., 
369,  sec.  1,  is,  that  a  deed  must  be  proved  by 
the  subscribing  witness.  This  must  mean  the 
witness  who  saw  the  original  execution,  or 
witnessed  the  deed  at  that  time  in  fact.  The 
proof  here  is  no  more  than  a  bare  confession  of 
the  party  that  he  gave  the  lease.  This  is  in- 
sufficient, where  there  is  a  subscribing  wit- 
ness. Fox  v.  Reil,  3  Johns.,  477. 

The  charge  of  the  judge  was  incorrect  in 
saying  that  long  possessions,  according  to  a 
title  or  claim,  though  interrupted  *and  [*  1O5 
not  continued  for  20  years,  were  strong  evi- 
dence in  support  of  title. 

Mr.  D.  Kellogg,  contra.  The  deed  from 
Barnes  to  Fowler  was  proved  according  to  the 
then  existing  law,  and  recorded  in  the  Secre- 
tary's office  according  to  the  law  then  in  force 
(2  Greenl.  L.,  99),  and  it  was  not  competent  for 
the  Legislature  to  declare  that  such  a  record 
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•should  not  be  admitted  in  evidence.  Jackson  v. 
How,  19  Johns.,  80. 

The  first  Act,  in  relation  to  the  proof  and  re- 
cording of  deeds  given  for  military  bounty 
lands,  was  passed  Jan.  8,  1794,  1  R.  L.,  209, 
which  requires  all  deeds  theretofore  made  to  be 
deposited  with  the  clerk  of  Albany  on  or  before 
May  1,  1794,  or  that  they  shall  be  adjudged 
"fraudulent  and  void  against  subsequent  pur- 
chasers for  valuable  consideration,  &c. ;  and 
that  all  deeds  and  conveyances  hereafter  to  be 
made  and  executed  of  or  concerning,  or 
whereby  any  of  the  said  lands  may  be  any  way 
affected  in  law  or  equity,  shall  be  recorded  by 
the  said  clerk  of  the  said  County  of  Herkimer, 
&c. ;  and  that  every  deed  and  conveyance  here- 
after to  be  made  and  executed  of  or  concern- 
ing, or  whereby  any  of  the  said  lands  may  be 
any  way  affected  in  law  or  equity,  shall  be  ad- 
judged fraudulent  and  void  against  any  subse- 
quent purchaser,  &c.,  unless  the  same  be  re- 
corded, &c.,  before  the  recording,  &c.  Pro- 
vided always,  that  no  such  deed  or  conveyance 
shall  be  recorded,  unless  the  same  shall  be  first 
duly  acknowledged  by  the  party  who  shall  ex- 
ecute the  same  before,  &c." 

By  a  subsequent  Act,  passed  Mar.  27,  1794,  1 
R.  L.,  212,  the  time  for  depositing  such  deeds 
was  prolonged  until  May  1,  1795. 

By  the  first  Act,  two  kinds  of  deeds  are 
spoken  of,  viz. :  deeds  then  executed  at  the  time 
of  passing  the  Act,  and  deeds  to  be  thereafter 
executed.  The  first  were  required  to  be  depos- 
ited, and  the  last  to  be  recorded.  The  deeds, 
which  were  filed,  were  not  required  to  be  re- 
corded, and  subsequent  deeds  could  not  gain  a 
preference,  although  they  might  be  first  re- 
•corded. .  In  speaking  of  the  manner  in  which 
"such  deeds"  should  be  acknowledged,  the 
1O6*]  Legislature  evidently  had  *referenceto 
such  deeds  as  were  spoken  of  in  the  next  pre- 
•ceding  sentence,  and  which  were  deeds  there- 
.after  to  be  executed. 

The  next  Act  which  can  have  any  bearing 
upon  the  deed  in  question,  was  passed  Apr.  14, 
1820,  sess.  43,  ch.  245  ;  5  Laws,  248  b  ;  by  the 
•3d  section  of  which  it  is  enacted,  "  that  no 
deed,  conveyance  or  writing,  relating  to  the  ti- 
tle or  property  of  any  lands  granted  by  this 
State  as  bounty  lands  "to  the  officers  and  troops 
of  this  State  who  served  in  the  Army  of  the 
United  States,  executed  on  or  before  the  first 
•day  of  May,  1797  (see  Act  of  Feb.  12,  1798 ;  1 
R.  L.,  216),  shall  hereafter  be  read  in  evidence 
in  any  court  of  this  State,  unless  the  same  be 
acknowledged  or  proved  according  to  the  pro- 
visions of  the  1st  section  of  the  Act  entitled 
'  An  Act  Concerning  Deeds,'  passed  Apr.  12, 
1813  ;  anything  in  the  7th  section  of  said  Act 
or  any  law  to  the  contrary  notwithstanding." 

This  section  was  evidently  intended  by  the 
Legislature  to  extend  no  further  than  fully  to 
repeal  the  7th  section  therein  referred  to,  which 
permitted  all  file  deeds  acknowledged  or  proved 
according  to  the  then  existing  law,  to  be  re- 
corded and  to  be  read  in  evidence  ;  the  former 
part  of  which  was  repealed  by  the  Act  of  Feb. 
4,  1814,  sess.  37,  ch.  5  ;  3  Laws,  9  b,  leaving 
that  part  of  the  7th  section  which  authorized 
deeds  so  acknowledged  to  be  read  in  evidence 
in  full  force.  And  such  are  the  constructions 
which  have  been  virtually  put  upon  the  Act  of 
]820,  by  the  decision  of  this  court  in  the  cases 
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of  Jackson  v.  How,  19  Johns.,  80,  and  Jackson 
v.  Eaton,  20  Johns.,  478. 

But  few  deeds  for  military  lands  were  re- 
corded before  Jan.  8,  1794.  A  vast  many  were 
recorded  between  that  day  and  May  1,  1795, 
being  the  day  limited  for  depositing  them  with 
the  clerk  of  Albany,  which  recording  was 
done  for  the  purpose  of  preserving  the  evi- 
dence of  the  titles  to  the  lands,  as  the  deeds 
were  to  be  placed  beyond  the  control  of  the 
owners.  Certificates  from  the  clerk  of  Cayuga 
Co.  and  the  Secretary  will  show  this  to  be 
true.  The  practice  under  that  Act  ought  to 
have  great  weight  in  giving  it  a  construction. 
Jackson  v.  Gumaer,  2  Cow.,  567. 

*If  the  deed  was  recorded  in  pursu-  [*1O7 
ance  of  a  then  existing  statute,  the  Legislature 
could  not,  by  any  subsequent  statute,  destroy 
the  evidence  of  Fowler's  title.  His  right  be- 
came vested  and  could  not  be  taken  away. 

The  deed  was  proved  to  have  come  from  the 
proper  office,  when  it  was  brought  to  court  by 
the  clerk  of  Cayuga  Co.;  it  was  on  file  in  his 
office,  and  the  indorsements  upon  the  back  of 
the  deed  were  as  much  evidence  of  its  having 
been  deposited  with  the  clerk  of  Albany  Co., 
and  recorded  in  the  Secretary's  office,  as  the 
indorsement  upon  a  judgment  record  or  any 
other  paper  would  be  of  the  time  of  filing  or 
docketing  such  record  or  paper,  which  no  per- 
son has  thought  proper  to  question. 

The  clerk  was  required,  by  the  Act  of  1794, 
to  register  in  a  book  the  names  of  the  grantor 
and  grantee  ;  and  the  date  of  the  deed,  and  his 
indorsement  of  having  done  so  has  always  been 
taken  as  evidence  of  its  having  been  done,  and 
of  the  time  of  depositing. 

But  the  lessors  of  the  plaintiff  were  not  bona 
fide  purchasers,  and  they  cannot  object  that 
the  deed  was  not  deposited. 

All  the  lessors  of  the  plaintiff,  excepting 
Parker,  are  heirs  at  law  of  the  grantor  in  Fow- 
ler's deed  ;  and  Parker,  the  other  lessor,  is  not 
a  purchaser. 

The  certificate  of  acknowledgment  of  the 
deed  from  Olcottto  Lay  was  sufficient.  If  it  was 
defective,  it  was  of  no  consequence,  as  the  deed 
to  Fowler  proved  a  subsisting  title  out  of  the 
lessors  of  the  plaintiff.  And  the  defendant  be- 
ing in  possession  under  color  ofabonafide  title, 
may  set  up  a  subsisting  outstanding  title  in  a 
stranger,  to  defeat  the  plaintiff's  recovery,  al- 
though the  defendant  has  no  title  in  himself. 
Jackson  v.  Todd,Q  Johns.,  257;  Jackson  v.  Morse, 
16  Johns.,  197;Buller,  N.  P., 110;  Runn. Eject., 
343  ;  Jackson  v.  Richards,  6  Cow.,  617. 

The  decision  of  the  court  in  rejecting  the  ac- 
count book,  and  the  evidence  of  comparison  of 
handwriting  between  Barnes'  name  to  the  deed 
and  the  handwriting  in  the  account  book  was 
correct. 

*Phillips  says  (1  Phil.  Ev.  ,371)"itis  an  [*  1O8 
established  rule  of  evidence,  that  handwriting 
cannot  be  proved  by  comparing  the  paper  in 
dispute  with  any  other  papers  acknowledged  to 
be  genuine.  The  reason  usually  given  is, 
that  unless  a  jury  can  read,  they  would  be  un- 
able to  institute  a  comparison  or  judge  of  the 
supposed  resemblance.  Another  reason  for  re- 
jecting such  a  comparison  seems  to  be,  that  the 
writings,  intended  as  specimens  to  be  compared 
with  the  disputed  paper,  would  be  brought  to- 
gether bv  a  party  to  the  suit,  who  is  interested 
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to  select  such  writings  only  as  may  best  serve 
his  purpose  ;  and  they  are  not  likely,  there- 
fore, to  exhibit  H  fair  specimen  of  the  general 
character  of  handwriting.  " 

The  latter  reason  applies  with  peculiar  force 
in  this  case,  as  it  appears  the  name  of  Barnes 
had  been  cut  out  of  the  account  book,  where 
he  had  signed  it  to  a  settlement ;  and  the  only 
two  places  in  which  hie  name  now  appears  are 
supposed  to  be  those  which  will  best  serve  the 
plaintiffs  purpose.  The  book  is  produced  by 
the  party  in  interest  and  why  cut  out  Barnes' 
name  in  any  place,  if  he  wants  to  exhibit  a  fair 
specimen  ? 

In  Stranger  v.  Searle,  1  Esp.,  14,  Ld.  Kenyon 
ruled  that  a  witness  should  not  be  allowed  to 
decide  on  comparison  of  hands,  although  in 
Allesbrook  v.  Roach,  1  Id.,  351,  he  permitted  it, 
saying  he  had  always  been  inclined  to  admit  it. 
And  in  King  v.  Gator,  4  Esp.,  117,  Hotham, 
Baron,  rejected  such  evidence,  after  a  very  full 
argument  and  much  reflection.  (See,  also,  the 
cases  collected  in  a  note  at  the  end  of  this  vol- 
ume. Day  ed.,  and  also  Macferson  v.  Thoytes, 
Peake  Cas.,  20.) 

The  case  of  Jackson  v.  Van  Dusen,  5  Johns. , 
144,  does  not  overrule  the  former  decisions. 
This  was  the  case  of  a  will,  where  one  of  the 
subscribing  witnesses  made  his  mark  in  a  pe- 
uliar  manner.  The  witness  had  seen  the  per- 
son make  his  mark  at  another  time,  which 
the  witness  then  had  in  his  possession, and  it 
was  accompanied  by  proof  of  the  declaration 
of  one  of  the  other  witnesses  in  his  lifetime, 
that  he  and  S.  W.  had  subscribed  the  will  as 
witnesses.  Mr.  J.  Van  Ness  says,  he  does  not 
1O9*]  mean  to  *controvert  the  rule,  that  a 
comparison  of  hands  is  not  competent  testi- 
mony. The  witness  signed  the  initial  letters 
of  his  name  S.  W.,  from  the  peculiar  char- 
acter and  structure  of  which,  he  believed  them 
to  have  been  made  by  Wheeler. 

In  Moorewood  v.  Wood,  14  East,  328,  evidence 
of  comparison  of  handwriting  was  admitted 
upon  the  ground  that  no  better  evidence  could 
be  obtained,  as  the  person  whose  handwriting 
was  proved  had  been  long  since  dead  ;  but  no 
objection  was  made  to  the  testimony. 

In  Titford  v.  Knott,  2  Johns.  Cas.,  211,  Kent, 
J.,  says,  "if  the  witness  has  no  previous  knowl- 
edge of  the  hand,  he  cannot  then  be  permitted 
to  decide  it  in  court  from  a  comparison  of 
hands. " 

Many  of  the  cases  reported,  which  at  first 
would  seem  to  be  in  favor  of  admitting  such 
evidence,  are,  in  fact,  against  it — such  as  prov- 
ing ancient  writings  by  witnesses  who  have  be- 
come acquainted,  with  the  manner  of  a  persons 
signing  his  name  by  inspecting  other  ancient 
writings,  which  bear  the  same  signature,  and 
which  have  been  treated  and  regularly  pre- 
served as  authentic  documents.  (Norris,  Peake, 
155.)  Such  proof  is  not  a  comparison  of  hand- 
writing. But  the  person  has  gained  a  knowl- 
edge of  the  general  character  of  the  hand,  by 
having  frequently  seen  the  handwriting  which 
is  genuine. 

The  lease  from  Yost  to  Barnes  was  sufficient- 
ly proved. 

The  certificate  states  that  Yost  and  Barnes 
acknowledged  to  the  witness,  "  that  they  did 
sign,  seal  and  deliver  the  within  instrument  as 
their  voluntary  act  and  deed,  &c.,  and  that  this 
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deponent  subscribed  his  name  thereto  as  a  wit- 
ness, at  the  same  time — all  which  is  satisfac- 
tory evidence  to  me  of  the  due  execution  of 
saia  instrument.  " 

It  is  a  very  common  way  of  becoming  a  sub- 
scribing witness  to  a  deed.  The  parties  sign, 
and  call  upon  a  person  within  hearing  to  step- 
in  and  witness  it.  This  was  probably  done 
here.  At  any  rate,  if  the  officer  was  satisfied 
of  the  due  execution,  the  court  will  not  look 
any  further.  He  is  the  person  who  interrogates 
the  witness  ;  and  after  hearing  the  particulars 
*in  relation  to  the  execution, he  reduces  [*1 1<> 
the  testimony  to  form.  Jackson  v.  Livingston, 
6  Johns.,  157. 

Hugunin  subscribed  his  name  as  a  witness, 
and  the  court  will  intend,  that  it  was  done  at 
the  time  of  the  execution  of  the  lease. 

As  to  the  objection,  that  the  certificate  of 
Judge  Stevens  on  the  deed  from  Yost  to  Jerome 
was  not  duly  authenticated  :  the  judge  was  a 
counselor  at  law.and  took  the  acknowledgment 
under  his  power  as  a  judge  of  the  Supreme 
Court  at  Chambers.  In  such  case,  a  certificate  of 
the  clerk  is  not  necessary;  and  this  was  held  ex- 
pressly in  Jackson  v.  CJiapin,  5  Cow.,  485. 

As  to  the  charge  of  the  judge,  the  counsel! 
referred  to  Smith  v.  LoriUard,  10  Johns.,  355. 

Curia,  per  SAVAGE,  CJi.  J. ,  after  stating  the 
case.  The  most  important  question  arises  upon 
the  admissibility  of  the  deed  from  Barnes  to- 
Fowler. 

The  first  objection  to  this  deed  is,  that  it  was- 
not  proved  to  have  been  filed,  nor  deposited, 
nor  registered  according  to  the  statute. 

One  answer  is,  that  a  non-compliance  with 
the  Act  in  this  case  does  not  affect  the  rights  of 
the  grantee  or  his  assigns.  The  statute  relied 
upon,  indeed,  directs  that  all  deeds  theretofore 
executed,  &c.,  should  be  deposited;  and  if  not, 
they  should  be  adjudged  fraudulent  and  void 
against  subsequent  purchasers  and  mortgagees 
for  valuable  consideration;  but  not  against  the 
grantor  and  his  heirs.  The  lessors  of  the  plaint- 
iff, in  whom  any  title  is  pretended,  are  the  chil- 
dren and  heirs  at  law  of  the  grantor. 

But  another  answer,  perhaps,  may  be  given, 
which  is,  that  there  is,  prima  facie,  evidence 
that  the  deed  was  deposited  according  to  the 
Acts  of  1794.  It  was  found  in  the  office  where 
it  should  be,  if  it  was  deposited.  It  was  proved, 
before  the  time  limited  for  depositing,  and  it 
is  marked,  "  Registered  April  29,  1795.  "  To 
this  there  is  no  signature  ;  but  being  in  the 
clerk's  office  of  Cayuga  Co.  without  explana- 
tion, and  not  being  recorded,  the  presumption 
being  in  favor  of  a  legal  performance  of  duty 
by  public  officers,  the  deed  must  have  come 
from  the  clerk  of  Albany,  through  Herkimer 
and  Onondaga.  (*See  Acts  concerning  [*1 1 1 
these  deeds  collected,  1  R.  L.,  209-218.)  In- 
neither  of  the  latter  offices  could  the  registry 
have  been  made.  None  was  required  by  law  ; 
but  in  Albany  it  was.  I  think,  therefore,  the 
memorandum  on  the  back  was  prima  facie  evi- 
dence of  the  deposit  having  been  made  Apr., 
29,  1795,  which  was  in  time. 

The  next  objection  to  this  deed  is,  that  the 
proof  was  defective.  The  law  in  force  when 
this  deed  was  executed  and  proved,  was  the 
Act  of  Feb.  26,  1788.  By  that  Act,  no  deed 
could  be  recorded  without  an  acknowledgment 
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or  due  proof  by  one  of  the  subscribing  witness- 
es. That  Act  does  not  prescribe  the  form  nor 
the  substance  of  the  certificate  of  the  officer 
taking  the  acknowldgement  of  proof,  but 
merely  says  that  a  certificate  of  the  acknowledg- 
ment or  proof  should  be  indorsed  upon  the  deed. 
By  the  same  Act,  a  deed  duly  proved  and  re- 
corded, or  the  record  thereof,  might  be  read  in 
evidence. 

The  Act  of  1813  required  that  the  certificate 
of  the  officer  taking  the  proof  should  contain 
the  names  of  the  witnesses  and  their  testimony; 
and  the  Act  of  1820  prohibits  the  reading  in 
evidence  of  any  deed  for  lands  in  the  military 
tract,  unless  acknowledged  or  proved  accord- 
ing to  the  Act  of  1813.  If  the  Statute  of  1820 
were  to  receive  a  literal  construction,  this  ob- 
jection must  be  fatal.  But  in  the  case  of  Jack- 
son v.  How,  19  Johns.,  80,  this  court,  after  a 
critical  examination  of  these  several  Acts,  de- 
cided that  the  only  operation  of  the  Act  of 
1820,  taken  in  connection  with  the  Act  of  1814, 
is  to  prevent  the  reading  in  evidence  of  an  un- 
recorded deed,  although  it  may  have  been  ac- 
knowledged in  conformity  with  the  existing 
laws,  but  which  the  party  has  neglected  to 
have  recorded  in  due  season.  This  deed  from 
Barnes  to  Fowler,  having  been  proved  accord- 
ing to  existing  laws,  and  duly  recorded,  is  not 
embraced  in  the  meaning  of  the  Act  of  1820, 
and  was,  therefore,  properly  read  in  evidence. 

The  next  objection  is  to  the  deed  from  Yost 
to  Jerome.  It  is  said  there  should  have  been  a 
certificate  of  the  county  clerk.that  L.F.  Stevens 
was  first  judge  of  Seneca  Co.,  although  he  was 
a  counselor,  &c.  This  point  has  been  decided. 
112*]  *Where  the  proof  or  acknowledgment 
is  taken  before  a  judge  of  this  court,  or  a  com- 
missioner to  perform  certain  duties  of  a  judge 
of  this  court,  no  certificate  from  the  county 
clerk  is  necessary.  The  first  judge  of  a  Court 
of  C.  P.  being  a  counselor  of  this  court,  is  a 
commissioner  ex  offido  and,  therefore,  no  cer- 
tificate is  necessary.  (5  Cow.  485.) 

The  deed  from  Barnes  to  Fowler  being  prop- 
erly in  evidence,  and  showing  a  title  out  of  the 
lessors,  they  had  a  right  to  show  that  the  deed 
was  a  forgery  by  proper  testimony  ;  and  they 
contended  that  Barnes'  account  book  was 
proper  for  that  purpose,  by  way  of  comparison 
of  handwriting.  The  rule  is  settled  in  England, 
and  I  believe  in  this  State,  that  comparison  of 
hands  by  juxtaposition  of  two  writings,in  order 
to  ascertain  whether  both  were  written  by  the 
same  person,  is  inadmissible.  (1  Stark.  Ev., 
654;  1  Phil.  Ev.,  428,  and  cases  cited.)  In 
some  of  our  sister  States  the  rule  is  otherwise. 

In  Titford  \.Knott,  2  Johns.  Cas.,  211,  Kent, 
J.,  says,  it  is  usual  for  witnesses  to  prove  hand- 
writing from  previous  knowledge  of  the  hand, 
derived  from  having  seen  the  person  write,  or 
from  authentic  papers  received  in  the  course 
of  business.  If  the  witness  has  no  previous 
knowledge  of  the  hand,  he  cannot  then  be  per- 
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mitted  to  decide  it  in  court  from  a  comparison 
of  hands.  The  same  rule  is  admitted  in  Jack- 
son v.  VanDusen,  5  Johns.,  155  ;  and  where  a 
different  practice  has  obtained  with  us,  I  pre- 
sume it  will  be  found  that  the  comparison, 
either  by  witnesses  or  by  the  jury,  has  been  by 
consent.  The  reason  given  for  this  rule,  that 
the  jury  may  not  be  able  to  read,  is  not  satis- 
factory, and  at  the  present  day  not  well  found- 
ed in  fact.  A  more  satisfactory  reason  is,  that 
the  specimens  produced  may  be  selected  for 
the  purpose ;  and  another,  that  if  permitted, 
these  specimens  may  be  contested  and  exam- 
ined by  others,  and  thus  collateral  evidence 
might  be  introduced  to  an  inconvenient  length, 
and  in  the  end  might  not  be  conducive  to  jus- 
tice. The  book,  therefore,  was  properly  ex- 
cluded. 

There  is  one  other  point  which  it  is  proper  to- 
notice.  The  certificate  of  acknowledgment 
upon  the  lease  from  Yost  to  *Barnes  is  [*1 13 
said  to  be  defective,  because  the  witness  does 
not  state  that  he  saw  the  lease  executed.  The 
parties  acknowledged  it  in  his  presence,  and  he 
subscribed  it  as  a  witness.  The  witness  must 
prove  the  execution  of  the  instrument.  Is  not 
that  done  by  an  acknowledgment  from  the 
parties,  and  an  attestation  by  the  witness  ? 

A  deed  takes  effect  from  the  delivery  ;  and 
if  the  parties  choose  to  sign  their  names  alone, 
and  then  call  witnesses  before  whom  they  ac- 
knowledge the  instrument,  that  is  a  good  exe- 
cution. And  should  some  time  intervene — 
years,  if  you  please — I  can  see  no  difference. 
It  is  a  redelivery  of  the  deed  which  then,  at 
least,  becomes  effectual.  This  evidence  would 
be  good  and  sufficient  to  prove  the  deed  in  a 
court  of  law  and,  therefore,  is  sufficient  before 
the  judge  or  commissioner. 

The  question  of  genuineness  of  the  deed  was 
before  the  jury,  upon  all  the  legal  evidence  on 
both  sides,  and  they  decided  in  favor  of  the 
defendant. 

The  doctrine  advanced  by  the  judge  in  his 
charge,  becomes  altogether  immaterial.  Were 
the  question  one  of  adverse  possession,  then  I 
apprehend  the  possession  must  be  continued  by 
an  unbroken  chain,  where  there  has  been  a  suc- 
cession of  tenants.  That  was  not  the  question 
here  ;  and  I  am  inclined  to  think  the  judge 
correct,  that  such  a  possession  as  was  shown 
was  entitled  to  some  weight  in  fortifying  the 
title  of  Fowler  and  those  claiming  under  him. 
But  whether  that  be  so  or  not,  his  deed  was 
legally  proved,  and  there  was  no  sufficient  evi- 
dence to  disprove  it  calculated  to  shake  the 
finding  of  the  jury.  The  motion  for  a  new 
trial  must  be  denied. 

New  trial  denied. 

Criticised-6  Hill,  306. 

Overruled— 75  N.  Y.,  293. 

Cited  in— I  Hill,  127 ;  5  Hill,  183 ;  1  Den.,  347 :  14  N. 
Y.,  442;  1  Lans.,  160 ;  44  Barb.,  133 ;  21  How.  Pr.,  a58; 
52  How.  Pr.,  284 ;  37  Super.,  30 :  5  Daly,  42  ;  6  Daly, 
30;  46Ind.,  42. 
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BAILEY  t>.  JOHNSON. 

Contract  Deposited  with  Witness  out  of  Jurisdic- 
tion of  the  Court — How  Pi'oved —  Written  Con- 
tract Unsealed  may  be  Varied  by  Parol  Agree- 
ment— Order  to  Depositary  to  Deliver  Goods — 
Parol  Acceptance — Assignment  of  Order — Pre- 
sumption Against  One  Having  the  Custody  of 
an  Order  where  He  fails  to  Produce  It — 
Pleading. 

A  written  contract  deposited  by  the  parties  with 
a  witness  in  a  foreign  State,  being  out  of  the  juris- 
diction of  the  court,  may  be  proved  by  the  depos- 
itary on  commission,  and  need  not  be  produced  in 
court. 

An  order  was  to  deliver  Roods  to  B.  In  pleading,it 
was  averred  that  the  goods  were  to  be  delivered  to 
B.  or  order  ;  held,  no  variance,  the  words  "or  order" 
not  being  material,  nor  set  forth  as  matter  describ- 
ing the  instrument. 

A  written  contract,  not  sealed,  may  be  varied  by 
the  parties,  on  a  valid  consideration,  by  parol ;  and 
the  supplemental  agreement  may  be  enforced  in 
connection  with  the  original  one— the  whole  as  a 
single  agreement. 

An  order  drawn  on  a  depositary  of  goods  by  the 
owner,  to  deliver  them  to  a  third  person,  and  ac- 
cepted by  the  depositary,  is  a  sale  of  goods  accord- 
ing to  the  terms  of  the  order,  by  the  drawer  to  the 
deliveree. 

An  order  on  a  depositary  to  deliver  goods,  is  valid 
without  saying  "  for  value  received."  or  proving 
value  received,  especially  if  accepted  by  the  drawee. 
It  will  be  intended  that  the  deliveree  is  beneficially 
interested,  and  not  a  mere  agent  of  the  drawer. 

Where  there  is  doubt  as  to  the  terms  of  an  order 
in  the  hands  of  the  party  sought  to  be  charged  by 
it,  and  he  refuses  to  produce  it,  putting  his  antag- 
onist to  parol  proof, the  presumption  shall  be  against 
him  that  the  order  is  in  the  terms  insisted  on  by  his 
antagonist. 

A  parol  acceptance  of  an  order  from  the  owner 
of  goods,  by  his  depositary,  is  valid  and  binding  on 
the  depositary,  according  to  the  terms  of  the  order. 

An  indorsement  by  a  deliveree,  and  a  delivery  of 
an  order  for  goods,  with  intent  to  assign  it,  operates 
as  a  valid  assignment. 

An  indorsement  and  delivery,  with  intent  to  as- 
sign, by  the  deliveree,  of  an  order  for  goods,  drawn 
in  his  favor  by  the  owner  on  his  depositary,  who  ac- 
cepts the  order,  is  a  sale  of  the  goods,  and  such  a 
sale  is  a  good  consideration  for  a  promise. 

A  SSUMPSIT  ;  tried  at  the  Erie  Circuit,  in 
ll  Sept.  1826,  before  Birdsall,  Circuit  J. 

The  declaration  was  on  a  special  contract. 
1 1O*1  *At  the  trial,  it  appeared  in  evidence 
that  June  17,  1820,  the  plaintiff  and  defendant 
entered  into  a  written  contract,  which  was  de- 
posited in  the  hands  of  A.  W.  Walworth,  of 
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the  State  of  Ohio,  who  was  examined  as  a  wit' 
ness  under  a  commission,  and  set  out,  in  his 
answer,  a  copy  of  the  contract,  retaining  the 
original.  By  this  contract.  Bailey,  the  plaint- 
iff, agreed  to  deliver  at  Black  Rock,  in  the 
month  of  Aug.  then  next,  200  barrels  of  salt, 
for  which  Johnson,  the  defendant,  agreed  to 
deliver  at  Cleveland,  in  the  State  of  Ohio,  to 
the  plaintiff,  33  barrels  of  pork,  and  pay  $304, 
the  pork  to  be  delivered  and  money  paid  as  fast 
as  the  plaintiff  delivered  the  salt. 

The  defendant  objected  that  the  original  con- 
tract should  be  produced ;  but  the  objection 
was  overruled. 

Amasa  Bailey  testified  that  in  Sept.,  1820,  he 
came  to  Black  Rock,  where  the  plaintiff  lay 
sick,  and  took  from  his  pocketbook  an  order 
drawn  by  Nathaniel  Woodward  on  Sill, 
Thompson  &  Co.  in  favor  of  the  plaintiff,  for 
169  barrels  of  salt,  to  be  delivered  on  the  pay- 
ment of  $300  by  the  plaintiff  to  them. 

The  declaration  was,  that  the  salt  was  to  be 
delivered  to  the  plaintiff  or  order. 

The  witness  further  testified,  that  he  took  the 
order  and  went  to  the  store  of  Sill,  Thompson 
&  Co.,  at  Black  Rock,  and  presented  it  to 
Nathaniel  Sill,  one  of  the  firm,  who  answered, 
that,  they  had  the  quantity  of  salt  belonging  to 
Woodward,  that  the  order  was  good,  and  the 
salt  would  be  delivered  at  any  time,  on  the 
payment  of  the  $300.  The  plaintiff  shortly 
afterwards  returned  to  his  residence  at  Cleve- 
land, in  Ohio,  and  soon  after  his  arrival  there 
the  defendant  called  on  him,  and  it  was  then 
agreed  between  them  that  the  plaintiff  should 
transfer  the  order  to  the  defendant,  and  that 
the  defendant  should  go  to  Black  Rock  and 
pay  Sill,  Thompson  &  Co.  the  $300,  receive 
the  salt,  and  pay  the  plaintiff  in  pork  at  Cleve- 
land, according  to  the  terms  of  the  original 
agreement,  with  the  exception  that  he  was  to 
pay  towards  the  169  barrels  the  $300  expressed 
in  the  order,  to  Sill,  Thompson  &  Co.  The 
plaintiff  then  indorsed  the  order,  and  delivered 
it  to  the  defendant,  and  stated  to  him  that  the 
$300  *must  be  paid  to  Sill,  Thompson  [*  1  1 7 
&  Co.  soon,  otherwise  hft  could  not  let  him 
have  the  order ;  whereupon  the  defendant 
agreed  that  he  would  go  immediately  to  Black 
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Rock,  and  pay  the  money,  and,  as  soon  as  he 
could  return  to  Cleveland,  he  would  deliver 
the  pork.  The  salt  was  then  considered  by  the 
parties  as  worth  $4  per  barrel  at  Black  Rock. 
This  agreement  was  made  between  the  1st  and 
and  20th  of  Oct.,  1820. 

The  defendant  objected  that  proof  of  a  parol 
acceptance  of  the  order  was  insufficient.  The 
objection  was  overruled. 

The  defendant  proved  by  N.  Sill,  one  of  the 
firm  of  Sill,  Thompson  &  Co.,  that  in  July, 
1820,  Nathaniel  Wood  ward,  Jr.,  delivered  them 
in  store  169  barrels  of  salt ;  that  it  remained 
there  until  the  winter  following,  when  a  part 
of  it  was  either  sold  or  went  in  kind  to  pay 
transportation  and  storage  to  the  Company, 
and  the  rest  was  delivered  to  Nathaniel  Wood- 
ward, Jr.  The  witness  stated  that  he  knew 
no  such  person  as  Nathaniel  Woodward,  other 
than  what  he  learned  from  entries  on  his  books. 
He  had  no  recollection  that  the  defendant  ever 
called  for  the  salt,  or  that  the  order  was  pre- 
sented by  the  witness,  Bailey. 

The  defendant's  counsel  objected  that  the 
order  had  not  been  accepted  so  as  to  bind  the 
drawees  to  deliver  to  the  defendant,  or  protect 
them  from  a  demand  by  Woodward. 

That  the  order  was  not  indorsed  so  as  to  give 
the  defendant  a  right  to  enforce  it. 

That  it  did  not  appear  to  have  been  drawn 
in  favor  of  the  plaintiff  for  value  received  by 
Woodward  ;  the  plaintiff,  therefore,  had  no 
interest  in  the  salt,  which  remained  to  Wood- 
ward, who  took  it  away. 

That  the  defendant  had  never  received  any 
of  the  salt,  nor  did  it  appear  but  that  the  plaint- 
iff was  the  mere  agent  of  Woodward,  having 
no  interest. 

The  judge  overruled  these  objections,  and 
charged  the  jury  that  the  order  passed  a  sub- 
sisting interest  in  the  salt  to  the  plaintiff,  sub- 
ject to  the  charges  of  the  forwarder. 

That,  especially  after  presentment,  the  draw- 
ees declaring  it  good,  it  imported  value  in  itself. 
1 18*]  *That  the  parol  assignment  and  de- 
livery passed  the  plaintiff's  interest,  and  was  a 
good  consideration  for  the  defendant's  prom- 
ise to  pay. 

That  Sill's  acceptance  bound  him  to  hold  the 
salt,  subject  to  the  order,  at  least,  for  a  reason- 
able time  ;  and 

That  the  defendant,  by  the  assignment  and 
delivery,  acquired  a  right  to  the  salt, which  he 
might  enforce  against  the  drawees,  either  in 
his  own  name  or  the  plaintiff's. 

That  it  was  immaterial  whether  the  order 
was  drawn  for  value  received  or  not;  but  if  that 
were  important,  the  presumption  was  against 
the  defendant,  who  held  the  order,  and  should 
produce  it. 

That,  though  the  salt  went  to  Woodward, 
for  aught  that  appeared,  this  was  by  consent 
of  the  defendant,  who  might  have  received 
from  Woodward  all  his  (the  defendant's)  inter- 
est was  worth. 

That  the  order  remained  unaccounted  for. 

Verdict  for  the  plaintiff  of  $376. 

Mr.  J.  L.  Wendell,  for  the  defendant,  now 
moved  for  a  new  trial,  on  the  points  insisted 
on  at  the  circuit. 

Mr.  8.  A.  Foot,  contra. 

Curia,  per  WOODWOKTH,  J.  As  to  the  writ- 
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ten  contract  made  in  June,  1820,  it  appears  to 
me  to  have  been  substantially  abandoned,  and 
another  substituted  in  Oct.  then  following  ; 
for  it  will  be  perceived  that  the  last  contract  is 
variant  from  the  first,  and  inconsistent  with  it. 
The  first  is  that  the  plaintiff  should  deliver  200 
barrels  of  salt,  and  the  defendant  should  pay 
33  barrels  of  pork  and  $304  ;  by  the  last,  the 
plaintiff  agrees  to  assign,  and  does  assign, 
an  order  on  Sill,  Thompson  &  Co.  for  169  bar- 
rels of  salt,  the  defendant  to  pay  them  $300, 
and  pay  the  plaintiff  in  pork  at  Cleveland,  ac- 
cording to  the  terms  of  the  original  agreement. 
This  was  matter  of  reference  merely,  to  speci- 
fy the  manner  of  payment  for  the  salt. 

But,  whether  the  written  agreement  was  re- 
scinded or  not,  it  was  competent  for  the  par- 
ties to  make  another  contract  respecting  a  dif- 
ferent quantity  of  salt  to  be  transferred  and 
*delivered  in  a  manner  variant  from  [*11O 
the  first.  The  plaintiff  rests  his  action  on  this 
last  contract  and,  as  it  appears  to  me,  is  entitled 
to  recover.  He  held  an  order  from  Nathaniel 
Woodward  for  169  barrels  of  salt.  Whether 
the  words  "  value  received  "  were  contained  in 
it,  or  the  words  "or  order"  inserted,  is  im- 
material. If  they  were  material,  the  defend- 
ant, to  whom  the  order  was  delivered,  and 
who  has  given  no  evidence  as  to  the  disposi- 
tion of  it.  ought  to  have  produced  the  paper, 
in  order  to  ascertain  whether  those  words  were 
inserted  or  not.  But  it  is  enough  that  the 
plaintiff  held  an  order  for  the  delivery  of  the 
salt.  In  the  absence  of  all  proof,  the  court 
are  not  authorized  to  presume  the  plaintiff  was 
the  agent  of  the  drawer,  but  will  intend  that 
he  was  the  person  to  be  benefited  by  the  de- 
livery ;  and  particularly  after  the  order  had 
been  presented  and  verbally  accepted.  If  the 
plaintiff  was  entitled  to  receive  the  salt  to  his 
own  use,  the  authority  to  direct  the  delivery 
to  another  was  incident  and  inseparable  and 
need  not  be  expressed.  What,  then,  was  the 
intention  of  the  parties  ?  Undoubtedly  this  : 
the  defendant  was  willing  to  take  a  transfer  of 
the  order,  or,  in  other  words,  instead  of  the 
plaintiff  actually  going  to  Black  Rock,  and 
making  a  personal  delivery,  the  defendant  was 
satisfied  that  the  same  thing  would  be  accom- 
plished by  the  assignment  ofan  order,  the  valid- 
ity of  which  could  not  well  be  doubted,  it  hav- 
ing previously  been  presented  to  Sill,  Thomp- 
son &  Co.  and  declared  by  one  of  that  firm  to 
good.  The  defendant  was  willing  to  take  this 
and,  in  consideration,  bind  himself  to  pay  the 
plaintiff  according  to  their  contract.  This  was 
a  good  consideration,  and  legally  binding.  For 
aught  that  appears,  the  defendant  might  have 
received  the  salt,  had  he  applied  at  any  time 
within  four  months  after  the  contract.  All 
that  he  proves  on  this  point  is,  that  in  the 
winter  following,  the  salt  was  delivered  or  ac- 
counted for  to  Nathaniel  Woodward.  By 
what  authority,  or  under  what  pretense  he  re- 
ceived the  salt,  we  are  left  to  conjecture.  He 
may  have  obtained  the  possession  rightfully  in 
various  ways.  Non  constat,  but  that  he  had 
acquired  the  defendant's  interest  by  purchase. 
But,  admitting  that  he  had  not,  the  fact  only 
proves  that  Sill,  Thompson  &  Co.  erred  in  con- 
sidering him  *the  owner,  after  the  order  [*  1 2O 
had  been  presented  to  them  by  Bailey,  and  they 
had  admitted  its  validity.  By  the  assignment 
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of  the  order  for  the  salt,  prima  facie,  the  de- 
fendant must  be  considered  the  owner  ;  and, 
on  the  facts  appearing  in  this  case,  I  per- 
ceive no  objection  to  the  right  of  the  defend- 
ant to  call  on  Sill,  Thompson  &  Co.  by  action, 
on  their  refusal  to  deliver  the  salt.  If,  indeed, 
the  plaintiff  was  only  the  agent  of  Nathaniel 
Woodward,  and  not  the  rightful  owner,  the 
transfer  of  the  order,  which  amounted  to  a  sale 
of  the  property  by  him,  was  a  fraud,  and  the 
consideration  for  which  the  defendant  con- 
tracted failed  ;  but  as  nothing  of  this  kind  ap- 
pears, and  the  contrary  is  to  be  presumed,  I 
think  there  is  not  sufficient  ground  to  set  aside 
the  verdict  and,  consequently,  the  motion  for 
a  new  trial  is  denied. 
New  tried  denied. 

Cited  in-38  Barb.,  406  ;  5  Duer,  206 ;  6  Duer,  137. 
See-3  Mich.,  623 ;  20  Wall,  134  :  10  Kan.,  189;  109 
Mass..  56 ;  43  Mo..  280. 


JACKSON,  ex  dem.  MERRICK,  v.  POST. 

Registration  of  Deeds — Failure  to  Record  Does 
not  Affect  Rights  of  Parties  to  Deed — Nor  is 
Unrecorded  Deed  Valid  as  Against  a  Judgment 
—Statute. 

As  between  the  parties  to  a  deed,  though  In  a  re- 
cording county,  the  recording1  of  it  is  not  necessary 
to  give  it  force  and  effect.  Title  passes  without 
registry. 

But  an  unrecorded  deed  in  a  registering  county, 
within  the  Act,  1  R.  L.,  370,  sess.  36,  ch.  97.  sec.  4, 
which  declares  it  void  as  to.subsequent  bona  fide 
purchasers  or  mortgagees,  &c.,  is  not  void  as  against 
a  judgment.  And  therefore,  where  the  debtor  in 
the  judgment  conveyed  his  land  before  judgment 
obtained,  though  the  deed  was  not  recorded  for 
several  years  after  a  sale  under  the  judgment,  and 
no  notice  of  the  first  deed  was  given  to  a  subsequent 
grantee  under  the  judgment,  yet  held  that  the  judg- 
ment was  no  lien  on  the  land,  and  that  the  convey- 
ance by  the  judgment  debtor  was  valid  even  as 
against  a  subsequent  bona  fide  purchaser  under  the 
judgment. 

Citations -1 R.  L.,  370,  sec.  4,  373,  sec.  2;  13  Johns., 
471 ;  4  Cow.,  606 ;  4  Johns.,  216. 

T?  JECTMENT,  tried  at  the  Madison  Circuit, 
Jj     Mar.  28,  1827,  before  Williams,  Circuit  J. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  8.  L.  Edwards  moved  for  a  new  trial. 

Mr.  J.  A.  Spencer,  contra. 

Curia,  per  SUTHERLAND,  J.  The  lessor  of 
the  plaintiff  claims  title  to  the  premises  in  ques- 
tion under  a  deed  from  Charles  Merrick,  dated 
Apr.  25, 1807,  acknowledged  Aug.  8, 1808.  and 
recorded  Apr.  25,  1812.  It  was  a  warranty 
deed  for  20  acres  of  lot  No.  53,  in  the  Town- 
ship of  Cazenovia,  in  Madison,  a  recording 
county,  and  the  consideration  expressed  in  it 
121*]  was  $300.  The  title  of  the  *grantor, 
Charles  Merrick,  is  admitted.  The  20  acres 
conveyed  were  a  part  of  a  farm  of  89  acres,  of 
which  he  was  in  possession  at  the  date  of  the 
deed.  The  lessor  of  the  plaintiff  was  his  son, 

NOTE.— Unrecorded  deed— Rights  of  parties  not  af- 
neted  by  failure  to  record—  Subsequent  sale— Notice. 
gee  Jackson  v.  Phillips,  ante,  p.  94,  note ;  Jackson  v. 
Sharp,  9  Johns.,  163,  note. 

The  doctrine  of  the  above  case  of  Jackson  v.  Post,  to 
the  effect  that  an  unrecorded  deed  devests  the  title 
and  is  not  void  as  against  a  judgment,  is  not  sus- 
tained. See  Jackson  v.  Chamberlain,  8  Wend..  620 : 
Jackson  v.  Post,,  15  Wend.,  588 :  Tuttle  v.  Jackson, 
6  Wend..  213, 225. 
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and  lived  on  a  part  of  the  farm,  in  a  separate 
house,  not  on  the  20  acres,  and  worked  the  whole 
farm  together  with  his  father.  The  crops  were 
not  kept  separate,  and  the  89  acres  continued 
to  be  improved  as  one  entire  farm,  after  the 
deed  to  the  lessor,  as  it  had  been  before — the 
lessor  remaining  in  possession  ostensibly  as 
before. 

The  defendant's  title  is  derived  from  a  sher- 
iff's sale,  under  a  judgment  against  Charles 
Merrick,  the  grantor,  and  others.  The  judg- 
ment was  docketed  Aug.  9,  1808.  Execution, 
&fi.fa..  was  issued  thereon  Feb.  20,  1809,  un- 
der which  all  the  right  and  title  of  Charles. 
Merrick  to  lot  No.  53,  which  includes  the 
premises,  were  sold  to  Jacob  Ten  Eyck  for 
$705.17.  The  sheriff's  deed  to  Ten  Eyck  was 
dated  Apr.  1,  1809,  and  was  duly  recorded  the 
21st  of  the  same  month.  Several  mesne  con- 
veyances from  Ten  Eyck  to  the  defendant 
were  duly  proved.  Ten  Eyck  seems  to  have 
taken  possession  about  two  years  after  the  sale, 
and  Sep.  25, 1813,  sold  and  conveyed  the  prem- 
ises to  Daniel  Elliott,  who,  Apr.  18, 1816,  con- 
veyed them  to  Smith  Elliott.  He,  Mar.  15, 
1817.  conveyed  to  Asahel  8.  Postletow,  and 
Postletow  conveyed  to  the  defendant  Apr.  19, 
1817. 

It  was  proved  that  Ten  Eyck,  the  purchaser 
at  the  sheriff's  sale,  knew  of  the  deed  from 
Charles  to  Thomas  Merrick,  the  lessor,  before 
the  sale. 

A  witness  also  testified  that  he  heard  Daniel 
Elliott,  Ten  Eyck's  grantee,  say,  about  three 
months  after  he  went  into  possession  of  the  lot, 
that  he  had  heard  of  Thomas  Merrick's  deed, 
but  Ten  Eyck  was  able  to  save  him  harmless. 
At  another  time  he  said  he  had  heard  of  the 
deed,  but  not  that  he  knew  of  it  when  he  pur- 
chased. Smith  Elliott,  the  grantee  of  Daniel, 
was  present  at  the  first  conversation  ;  and  he, 
Smith  Elliott,  told  Postletow,  his  grantee,  be- 
fore he  purchased,  that  Thomas  Merrick  had 
a  deed  of  the  20  acres.  The  same  witness  also 
testified  that  Jacob  Post,  the  defendant  and 
the  grantee  of  Postletow,  after  he  went  on  to 
the  lot,  told  him  *that  he  knew  of  [*122 
Thomas  Merrick's  deed,  but  that  Ten  Eyck 
told  him  that  his  deed  was  upon  record  first, 
and  that  Thomas  Merrick's  deed  was  not  on 
record  ;  that  he  had  agreed  to  give  it  up. 

The  plaintiff's  counsel  contended,  and  called 
upon  the  court  to  charge  the  jury :  1.  That 
this  was  not  a  case  within  the  Registry  Acts  ; 
that  Charles  Merrick  having  conveyed  the  20 
acres  to  Thomas  Merrick,  the  lessor  of  the 
plaintiff,  before  the  judgment  was  obtained  or 
docketed  against  him,  he,  Charles  Merrick.had 
no  title  to  or  interest  in  the  20  acres  at  that 
time,  or  the  time  of  the  sale,  on  which  the 
judgment  was  a  lien,  and,  of  course,  no  title 
passed  to  the  purchaser  at  such  sale.  2.  That 
Ten  Eyck  had  actual  notice  of  the  lessor's 
deed,  and  that  deed  having  been  recorded  be- 
fore Ten  Eyck  conveyed  to  Elliott, the  registry 
became  legal  notice  to  him  and  all  subsequent 
purchasers.  3.  That  the  question  of  actual  no- 
tice was  a  question  of  fact  for  the  jury. 

But  the  judge  ruled:  1.  That  the  Registry 
Acts  are  not  confined  in  their  operation  to 
subsequent  purchasers  immediately  from  the 
same  grantor  ;  but  that  one  purchasing  under 
a  judgment  against  such  grantor,  if  his  deed 
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from  the  sheriff  is  first  recorded,  is  protected  ; 
2.  That  if  Daniel  Elliott  and  the  purchasers 
subsequent  to  him  had  not  actual  notice  of  the 
deed  to  the  lessor  when  they  took  their  con- 
veyances, they  were  not  affected  by  the  con- 
structive notice  resulting  from  the  recording 
of  Thomas  Merrick's  deed  subsequent  to  the 
recording  of  Ten  Eyck's,  though  prior  to  their 
respective  purchases  ;  3.  That  whether  they 
had  actual  notice  was  a  question  of  fact  for 
the  jury  ;  and  4.  That  although  Post,  the  de 
fendant,  may  have  had  actual  notice  of  the 
lessor's  deed  when  he  purchased,  yet  if  Daniel 
lElliott,  or  any  purchaser  between  him  and 
Post,  was  a  bona  fide  purchaser  without  such 
notice,  so  that  he  would  have  been  protected  if 
he  had  not  conveyed,  then  Post,  the  defend- 
ant, deriving  title  under  such  bona  fide  pur- 
chaser, is  protected,  although  chargeable  with 
notice. 

The  judge  charged  the  jury  accordingly, 
and  the  counsel  for  the  plaintiff  excepted  to 
these  several  opinions  ;  and  the  jury  found  a 
verdict  for  the  defendant. 
123*]  *No  question  of  actual  fraud  is 
raised  in  the  case.  It  is  not  denied  that  the 
purchase  of  Thomas  Merrick  was  bona  fide, 
and  that  the  consideration  money  was  paid. 

1.  Charles  Merrick,  Aug.  9,  1808,  when  the 
judgment  against  him,  which  is  the  source  of 
the  defendant's  title,  was  docketed,  had  no 
title  to  or  interest  in  the  premises  in  question, 
upon  which  that  judgment  became  a  lien.  His 
title  had  passed  to  the  lessor  of  the  plaintiff, 
by  the  deed  of  Apr.  25, 1807.  As  between  the 
parties  to  that  conveyance,  the  recording  of  it 
was  not  necessary  to  give  it  legal  force  and  ef- 
ficacy. It  devested  the  grantor  of  all  his  in- 
terest in  the  land,  and  transferred  it  to  the 
grantee.  It  is  true,  that  by  force  of  the  Re- 
cording Act,  1  R.  L.,  370,  sec.  4,  the  title  of 
the  grantee  might  still  be  defeated,  if  he  de- 
layed recording  his  deed  until  after  the  grant- 
or, had  conveyed  it  to  another  bona  fide  pur- 
chaser or  mortgagee  for  a  valuable  considera- 
tion, who  had  recorded  his  conveyance.  The 
policy  of  the  Act  was  to  compel  the  purchaser 
of  land  to  put  his  conveyance  upon  record,  so 
that  the  vendor  would  not  have  it  in  his  power 
to  perpetrate  a  fraud  by  selling  it  a  second 
time.  And  the  Act  makes  the  first  purchaser 
a  party  to  the  fraud,  and  avoids  his  convey- 
ance on  that  ground  But  the  Act  does  not 
declare  that  an  unrecorded  deed  shall  be  ad- 
judged fraudulent  and  void  against  a  subse- 
quent judgment. 

It  has  been  adjudged,  under  the  Act  Re- 
quiring Mortgages  to  be  Registered,  1  R.  L., 
373,  sec.  2,  that  a  judgment  creditor  is  not  a 
bona  fide  purchaser  within  that  Act,  and  that 
a  judgment  docketed  has  not  a  preference  over 
an  unregistered  mortgage.  Jackson  v.  Du- 
bois,  4  Johns.,  216.  Judge  Spencer,  in  the  case 
cited,  says  the  judgment  being  by  act  of  law, 
does  not  destroy  the  lien  acquired  by  an  un- 
registered mortgage,  nor  gain  a  preference  over 
it.  But  he  expresses  the  opinion,  that  if  the 
mortgagee  should  permit  a  sale  to  take  place 
prior  to  the  registry,  the  vendee  of  the  sheriff 
would  be  protected  from  the  mortgage,  and  it 
would  lose  its  priority. 

In  Jackson  v.  Terry,  13  Johns.,  471,  it  was 
held,  that  a  sheriff's  deed  for  land  must  be  re- 
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corded,  like  any  other  deed  ;  and  that,  if  after 
land  has  been  sold  on  execution,  and  a  con- 
veyance made  by  the  sheriff,  and  before  such 
Conveyance  is  recorded,  the  former  [*124 
proprietor  conveys  it  to  a  bona  fide  purchaser 
for  a  valuable  consideration,  who  has  his  deed 
first  recorded,  such  subsequent  purchaser  will 
secure  a  priority.  In  this  latter  case,  it  will  be 
observed,  the  judgment  and  sale  under  it  were 
prior  to  the  conveyance,  which  was  first  re- 
corded, and  which,  on  that  ground,  was  held 
to  be  entitled  to  priority  ;  so  that  the  question 
which  arises  in  this  case  was  not  presented. 
In  each  of  those  cases  there  was  an  interest  in 
the  defendant  in  the  execution,  which  was 
liable  to  be  sold,  and  on  which  a  judgment 
would  be  a  lien.  In  the  first  case,  the  de- 
fendant in  the  execution  was  a  mortgagor,  and 
the  interest  of  a  mortgagor  may  be  bound  by 
a  judgment ;  in  the  other  case,  the  first  con- 
veyance was  void,  and  left  the  interest  of 
Archibald  Turner  in  the  same  condition  as 
though  it  had  not  been  made  and,  of  course, 
liable  to  the  lien  of  a  judgment. 

But  the  case  of  Jackson  v.  Town,  4  Cow., 
606,  is  decisive  on  this  point. 

In  that  case,  the  lessor  of »  the  plaintiff 
claimed  under  a  judgment  against  Eleanor 
Town,  docketed  in  Feb.,  1823,  and  a  sale  un- 
der it,  at  which  he  became  the  purchaser  of 
the  right  and  title  of  the  defendant  in  the  ex- 
ecution to  the  premises  in  question,  which 
were  conveyed  to  him  by  a  sheriff's  deed,  re- 
corded. The  defendant,  who  was  the  daughter 
of  Eleanor  Town,  showed  a  conveyance  in  fee 
from  her  mother  to  her,  of  the  premises  in 
question,  dated  Mar.  30,  1821,  for  a  pecuniary 
consideration.  This  conveyance  was  not  re- 
corded ;  and  after  considering  the  case  in  its 
other  aspects,  the  judge  who  delivered  the 
opinion  of  the  court  proceeds,  in  page  604,  to 
discuss  the  question,  whether  Eleanor  Town, 
after  the  conveyance  to  her  daughter  of  Mar. 
30,  1821  (admitting  it  to  have  been  bona  fide, 
and  uncontaminated  with  fraud),  although 
that  conveyance  was  not  recorded,  had  an  in- 
terest in  the  premises  which  could  be  bound 
by  a  subsequent  judgment,  and  sold  under  an 
execution.  He  remarks,  that  after  Mar.  30, 
1821,  there  was  no  interest  remaining  in  Mrs. 
Town  that  was  the  subject  of  sale.  She  had 
no  lands,  tenements  or  real  estate  within  the 
meaning  of  the  statute  and,  consequently, 
there  *was  nothing  to  give  life  or  ef-  [*125 
feet  to  a  sheriff's  deed,  which  solely  derives  its 
efficacy  from  the  fact,  that  the  defendant  in 
the  execution  had  an  interest  liable  to  be  sold. 
In  considering  the  effect  of  the  sheriff's  deed 
having  been  first  recorded,  it  is  conceded  that 
the  Statute,  1  R.  L.,  370,  is  not  confined  to  a 
purchaser  immediately  from  the  same  grantor, 
but  that  it  is  applicable  to  cases  where  the  sec- 
ond deed  was  obtained  mediately  or  indirectly 
from  the  same  grantor,  in  consequence  of  a 
sale  under  a  judgment  against  him — as  if  the 
defendant  in  the  execution  had  previously 
mortgaged  the  premises,  which  mortgage  was 
not  recorded,  there  the  purchaser  under  the 
judgment  at  the  sheriff's  sale,  would  be  pro- 
tected against  the  mortgage.  But  a  sheriff's 
deed  is  not  within  the  Recording  Act.where  the 
defendant  in  the  judgment  and  execution  had 
no  interest  in  the  premises  which  could  be 
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bound  by  a  judgment  or  sold  under  an  execu- 
tion. 

It  is  further  remarked  in  that  case,  that  a 
subsequent  bona  fide  purchaser,  within  the 
meaning  of  the  Act,  must  be  one  to  whom  the 
grantor  in  the  first  deed  actually  conveyed,  or 
that  he  did  or  suffered  some  act,  which,  by 
the  operation  of  law,  authorized  a  sale  and 
conveyance  ;  and  if  the  deed  was  in  conse- 
quence of  a  sale  under  a  judgment,  then  that 
the  property  sold  was  a  legitimate  subject  of 
such  sale. 

These  views  and  observations  are  directly 
applicable  to  this  case,  and  are  decisive  of  the 
plaintiff's  right  to  recover. 

A  new  trial  must,  therefore,  be  granted. 

New  trial  granted. 

Cited  in— 6  Wend.,  225 :  8  Wend.,  627 ;  14  Wend., 
617  ;  15  AVend.,  583 ;  42  Barb.,  425. 


JACKSON,  ex  dem.  COLLIER,  v.  JACOBY. 

Alteration  of  Deeds — Does  not  avoid  Title  to  Land 
not  Lying  in  Grant — Location  of  Subject  of 
2)eed — Evidence — Maps  copied  from  Original 
Survey —  When  Admissible. 

Though  a  deed  conveying  land  or  other  real  es- 
tate not  lying  in  grant,  be  altered,  even  feloniously, 
after  its  execution,  this  does  not  avoid  the  title  to 
the  subject  conveyed. 

The  lessor  of  the  plaintiff  owned  lot  66.  and  the 
defendant  lot  72,  and  the  Held  book  of  the  original 
survey  was  burned.  On  a  question  of  what  was 
comprehended  in  lot  66,  held,  that  evidence  was  de- 
rivable from  maps  copied  from  the  original  survey. 

What  evidence  admissible  in  locating  the  subject 
of  a  deed  of  land.  See  the  case. 

Semhle,  that  an  interlineation  in  a  deed,  not 
noted,  and  appearing  to  be  of  different  ink  from 
the  rest  of  the  deed,  calls  for  explanation  from 
the  one  wishing  to  support  the  interlineation  as 
genuine. 

Citation— 8  Cow.,  71. 

TUECTMENT,  tried  at  the  Yates  Circuit, 
JJ  June  27,  1826,  before  Walworth,  Circuit 
J.,  when  a  verdict  was  found  for  the  plaintiff. 
126*]  *Mr.  J.  A.  Spencer  moved  for  a  new 
trial. 
Mr.  E.  Williams,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  This  was  an  ac- 
tion of  ejectment,  to  recover  part  of  lot  66,  in 
township  6,  in  the  first  range  of  Phelps  &  Gor- 
ham's  purchase. 

Both  parties  claim  under  John  Livingston. 
The  lessor  of  the  plaintiff  showed  title  to  lot 
66,  and  James  Dean,  under  whom  the  defend- 
ant claims,  to  lot  72. 

The  question  is,  whether  the  premises  lie  in 
lot  66. 

The  conveyances  describe  the  lots  by  their 
numbers.  T*he  field  book  has  been  burned  ; 
the  location,  therefore,  must  be  made  out  by 
other  testimony. 

The  first  objection  was  to  the  lessor's  deed, 
on  the  ground  of  an  alleged  alteration.  The 
letter  "s"  is  interlined  after  the  word  "  lot," 
and  before  "  sixty-six,"  in  describing  the  sub- 
ject of  conveyance.  The  interlineation  was 
not  noted  on  the  deed,  and  appears  to  have 
been  made  with  darker  ink  than  the  other 
writing  in  the  deed  ;  and  this  is  all  the  evidence 
of  an  alteration.  The  judge,  at  the  circuit, 
thought  this  insufficient  to  establish  a  forgery; 
but,  perhaps,  it  is  sufficient  to  call  for  explaua- 
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tion  on  the  subject.  From  the  view  which  I 
have  taken  of  this  question,  I  do  not  consider 
it  very  important  whether  the  "s"  was  inter- 
lined when  the  deed  was  executed,  or  after- 
wards. The  effect  of  an  alteration  in  a  deed 
conveying  real  estate,  was  considered  by  this 
court  in  the  case  of  Lewis  v.  Payne,  8  Cow. ,  71. 

Admitting  that  the  deed  read  "lot,"  in  the 
singular,  when  it  was  executed,  it  then  con- 
veyed an  estate  in  certain  premises.  The  es- 
tate not  being  one  which  lies  entirely  in  grant, 
was  not  devested  by  a  subsequent  fraudulent, 
or  even  felonious  alteration. 

The  estate  then  continues,  and  the  question 
is,  what  premises  were  conveyed  by  the  de- 
scription, "  lot  66." 

It  is  not  uncommon  for  one  lot  to  consist  of 
two  parcels.  This  appears  in  testimony  ;  and 
instances  of  this  kind  are  known  to  the  court. 
If  the  field  book  were  to  be  found,  that  would 
show  the  description  of  lot  66  ;  but  in  the  ab- 
sence of  that  proof,  the  fact  that  lot  66  is  laid 
down  on  maps  copied  *from  the  orig-  [*1  27 
inal  survey  of  the  town,  with  the  name  of  John 
Collier,  tlje  lessor  of  the  plaintiff,  upon  it ;  that 
the  lots  contain  250  acres  each  ;  and  that  num- 
ber 66,  without  the  premises  in  question,  con- 
tains but  125  acres  ;  and  lot  72,  to  which  the 
defendant  claims  that  the  premises  in  question 
belong,  contains,  without  these  premises,  very 
near  its  quantity ;  these  are  circumstances 
which  warranted  the  jury  in  finding  that  both 
pieces  belonged  to  lot  66. 

The  other  question  in  the  cause  is  one  of  lo- 
cation purely.  Lots  72  and  66  lying  adjacent 
to  each  other,  do  the  premises  in  possession  of 
the  defendant  lie  in  lot  66?  On  this  point,  the 
testimony  leaves  the  question  as  to  the  line  not 
so  satisfactory  as  might  be  desired.  The  fact 
of  a  line  having  been  run,  leaving  about  249 
acres  in  72,  and  about  220  in  66,  is  established; 
and  that  this  line  was  run  35  or  86  years  before 
the  trial,  and  corresponding,  or  pearly  so,  with 
the  other  interior  lines  of  the  town,  is  not  to 
be  questioned  ;  but  the  line  does  not  seem  to 
correspond  with  any  others,  and  is,  in  itself, 
not  a  straight  line.  The  opinions  of  witnesses, 
some  that  it  was  a  hunter's  line,  and  others 
that  it  was  the  division  between  lots,  were  all 
fit  subjects  for  the  consideration  of  the  jury. 

I  am  of  opinion,  on  the  whole,  that  the  mo- 
tion for  a  new  trial  be  denied. 

New  trial  denied. 

Cited  in— 22  Wend..  393:  14  Barb.,  122;  2  E.  D.  S., 
7 ;  10  Leg.  Obs.,  23 ;  10  Wall.,  31. 


*RANSOM,  late  Sheriff  of  NIAGARA,  [*128 

v. 
KEYES  AND  LANDON. 

Recital  of  ca.  sa.  in  Bond  for  Jail  Liberties,  Suf- 
ficient Proof  of  it — Immaterial  Variance — 
Witnesses  —  Competency  of — Release  of,  by 
Surety  of  Party,  Insufficient — Contribution — 
Discharge  of  One  of  Two  Joint  Debtors  under 
Insolvent  Act — Arrest  of  One  on  ca.  sa  and 
Discharge  Extinguishes  Judgment  as  to  all — 
Sheriff —  Waiver  of  Defense  by,  in  Action  for 
Escape. 

The  recital  of  a  ca.  sa.,  in  a  bond  for  the  jail  liber- 
ties, is  sufficient  proof  of  it,  in  an  action  on  the 
bond.  Though  the  bond  recite  that  the  en.  na.  is- 
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sued  on  a  judgment  in  debt,  and  the  judgment,  in 
truth,  was  in  an  action  of  omumpoit,  hold,  that  the 
variance  was  immaterial,  the  nature  of  the  action 
being  so,  and  its  recital  merely  surplusage ;  and  so 
it  inig  ht  be  rejected. 

A  third  person,  liable  to  contribute  to  a  defend- 
ant towards  the  amount  of  the  plaintiff's  recovery, 
is  not  a  competent  witness  for  the  defendant,  but 
the  defendant  may  release  him,  and  thus  make  him 
competent. 

A  release  to  one,  liable  to  contribute  to  the  recov- 
ery against  a  defendant,  must,  in  order  to  make 
him  a  competent  witness  for  the  defendant,  be  di- 
rectly from  the  defendant  himself,  to  whom  the 
witness  is  liable.  It  is  not  sulfioient  that  it  be  from 
his  co-defendant,  who  is  surety  for  the  defendant 
for  the  demand  in  question  ;  for  the  witness  is  not 
liable  to  an  action  at  the  suit  of  the  surety.  There 
is  no  privity  between  them. 

Thus,  where  the  action  was  on  a  limit  bond, 
against  one  of  two  defendants,  and  the  surety  of  the 
one,  for  his  escape  from  the  ca.  sa.  issued  on  a  judg- 
ment against  him  and  his  partner,  held,  that  his  co- 
defendant,  the  partner,  was  not  releasaMe  by  the 
surety  in  the  bond,  from  liability  to  contribute  to 
the  principal  in  the  bond. 

Where  judgment  is  against  two  joint  debtors,  and 
the  surety  of  one  of  them  in  a  limit  bond  is  com- 
pelled to 'pay  the  debt,  on  the  ground  of  an  escape 
of  the  one,  this  is  equivalent  to  a  direct  payment  by 
the  principal ;  and  the  co-debtor  is  liable  to  contrib- 
ute to  him  (the  principal)  immediately.  At  any 
rate,  the  principal,  on  refunding  the  money  to  his 
surety,  will  be  entitled  to  contribution  from  his  co- 
debtor. 

Where  one  or  two  joint  debtors  causes  the  debt 
to  be  paid  by  a  surety  on  a  bond  given  by  the  surety , 
this  is  equivalent  to  direct  payment  by  the  debtor, 
and  he  may  sue  his  co-debtor  for  money  paid  for 
him.  At  any  rate,  he  may  do  this  after  he  has  re- 
funded to  his  surety. 

A  discharge  of  one  of  two  joint  debtors,  under  the 
Insolvent  Act,  before  payment  by  his  co-debtor, 
will  not  affect  the  claim  of  the  co-debtor  for  con- 
tribution against  the  discharged  debtor,  towards  the 
payment  of  the  debt  by  the  other,  made  subsequent 
to  the  insolvent  assignment. 

The  arrest  of  a  debtor  on  a  ca.  sa.,  and  a  subse- 
quent discharge  from  the  arrest  by  consent  of  the 
creditor,  extinguishes  the  judgment. 

So  the  arrest  on  a  ca.  so.,  and  discharge  of  one  of 
several  joint  debtors,  by  consent  of  the  creditor, 
discharges  and  extinguishes  the  judgment  as  to  all 
the  debtors. 

Thus,  where  one  of  two  joint  judgment  debtors 
was  arrested  on  a  ca.  m.,  and  gave  bond  for  the 
limits,  and  escaped,  and  the  sheriff  was  sued  for  the 
escape ;  and  then  the  other  debtor  was  arrested  on 
an  alias  ca.  sa.  and,  on  paying  part,  was  discharged 
by  consent  of  one  of  the  creditors,  pending  the  es- 
cape suit:  held,  that  the  whole  judgment  was  ex- 
tinguished ;  that  this  formed  a  valid  defense  to  the 
action  for  the  escape,  which  the  sheriff  should  have 
pleaded,  the  discharge  being  in  season  for  his  doing 
this  :  and  his  neglect  to  defend  on  this  ground  was 
in  his  own  wrong:  and,  though  he  had  suffered  a 
recovery  and  paid  the  money  in  the  action  for  the 
escape,  he  could  not  collect  the  amount  paid  by 
him  upon  the  limit  bond  of  the  defendant  who  had 
escaped. 

Where  a  sheriff,  sued  for  an  escape,  waives  a  de- 
fense known  to  him,  he  acts  at  his  pei  il  and.  though 
the  parties  to  the  limit  bond  have  notice  of  the  suit, 
they  are  not  liable. 

Citations— 8  Cow.,  171 ;  2  Mod.,  136 ;  1  T.  R.,  557 ;  4 
Burr.,  2482 :  7  T.  R.,  420 ;  5  Johns.,  364 ;  16  Johns., 
181 ;  2  East,  243 ;  6  T.  R.,  525. 

DEBT  on  bond  given  by  the  defendants  to 
the  plaintiff,  as  Sheriff  of  the  County  of 
Niagara,  now  the  County  of  Erie,  tried  at  the 
Erie  Circuit,  before  Birdsall,  Circuit  J.,  Sept. 
7,  1826. 

The  declaration  contained  one  count  only, 
setting  forth  a  bond,  dated  Oct  23,  1816.  given 
129*]  by  the  defendants  to  *the  plaintiff,  in 
the  penalty  of  $824,  with  a  condition  that 
Chancey  Keyes,  one  of  the  defendants,  who 
was  in  custody  of  the  plaintiff  as  sheriff, 
virtue  of  a  ca.  sa.  issued  out  of  the  Supreme 
Court,  at  the  suit  of  Eli  Hart  and  John  Lay 
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Fr.,  should  remain  a  true  and  faithful  prisoner, 
and  should  uot  at  any  time  or  in  anywise  es- 
cape, or  go  without  the  limits  of  the  liberties 
of  the  jail  of  the  county  as  then  established, 
or  any  time  afterwards  to  be  established,  until 
discharged  by  due  course  of  law.  The  decla- 
ration then  averred  that  the  bond  and  condi- 
,ion  were  taken  pursuant  to  the  statute  in  such 
case  made  and  provided,  and  set  forth  a  breach 
of  the  condition  by  the  escape  of  Keyes  on  the 
same  day  in  which  the  bond  was  given. 

The  defendants  separately  put  in  the  plea  of 
nil  debet,  and  the  defendant,  Keyes,  under  his 
Mea,  gave  notice  that  after  he  was  arrested, 
Henry  C.  Bronson,  who  was  aco  defendant  in 
he  original  judgment  with  Keyes,  was  arrested 
on  a  ca.fia.  on  the  same  judgment  by  the  plaint- 
iff in  this  suit  as  sheriff  ;  and  that  John  Lay, 
Jr.,  one  of  the  plaintiffs  in  the  original  action, 
with  the  knowledge  of  the  plaintiff,  agreed 
Lhat  if  Bronson  would  pay  to  him,  Lay.  $122, 
lie,  Bronson,  should  be  discharged,  and  that 
Bronson  did  pay  the  $122,  and  that  Lay  did 
then  discharge  Bronson  from  the  ca.  *a.;  and 
that  Bronsou,  with  the  assent  of  Lay  and  Ran- 
som, did  go  at  large. 

The  defendant,  Landon,  gave  notice  under 
bis  plea,  that  after  the  arrest  of  Keyes,  and 
after  giving  the  bond,  Bronson  was  arrested  by 
the  plaintiff,  as  sheriff,  by  a  ca.  sa.  issued  on 
the  judgment  ;  and  while  Bronson  was  in  cus- 
tody, he  arranged  and  satisfied  the  judgment 
with  the  plaintiff,  who  voluntarily  permitted 
him  to  escape  and  go  at  large.  The  notice 
further  set  forth,  that  after  the  giving  of  the 
bond,  and  after  Keyes  escaped,  a  ca.  sa.  was 
issued  at  Landon's  instance  and  request,  and 
for  his  indemnity,  directed  and  delivered  to 
the  plaintiff,  as  sheriff,  upon  which  Bronson 
was  arrested  by  the  plaintiff,  who  afterwards 
voluntarily  suffered  and  permitted  him  to  es- 
cape. The  notice  then  set  forth,  that  after  the 
arrest  of  Keyes,  and  after  the  giving  of  the 
bond,  and  after  the  escape  of  Keyes.the  plaint- 
iff paid  Hart  and  Lay  the  amount  of  the  judg- 
ment, *which  was  transferred  to  the  [*13O 
plaintiff,  and  afterwards  a  ca.  sa.  was  issued  to 
the  plaintiff,  on  which  he  arrested  Bronson, 
and  that  then  Bronson  paid  and  satisfied  the 
plaintiff  the  amount  of  the  judgment ;  where- 
upon, the  plaintiff  suffered  Bronson  to  go  at 
large. 

Landon  then  pleaded,  that  after  the  giving  of 
the  bond,  and  after  Keyes  escaped,  viz. :  Jan. 
26,  1821,  he  was  discharged  under  the  Act  to 
Abolish  Imprisonment  for  Debt  in  Certain 
Ca^es.  The  memorandum  in  the  Niti  Prius  rec-_ 
ord  was  of  August  Term,  1825. 

On  the  trial,  the  plaintiff  called  on  Moses 
Baker  as  a  witness,  who  proved  the  execution 
of  the  bond  by  the  defendants,  and  the  arrest 
of  Keyes  ;  anil  that  he  frequently  saw  Keyes 
at  Batavia,  in  Genesee  Co.,  since  the  arrest, 
and  before  the  year  1825. 

The  defendants'  counsel  objected  to  the 
reading  of  the  bond  in  evidence,  until  the  ex- 
ecution on  which  the  arrest  was  made  should  be 
produced.  The  court  overruled  the  objection, 
and  the  bond  was  read  in  evidence,  by  which 
it  appeared  that  the  ca.  sa.  on  which  Keyes 
was  arrested,  as  recited  therein,  was  issued  on 
a  judgment  in  an  action  of  debt. 

John  Root,  Esq.,  was  then  sworn  for  the 
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plaintiff,  and  testified  that  this  suit  was  brought 
in  Mar.  1825.  and  that  it  was  the  understand- 
ing between  Keyes  and  Landon.the  defendants, 
when  Keyes  gave  bail  for  the  limits,  that 
Keyes  was  to  go  immediately  home  to  Batavia, 
where  he  then  resided  ;  that  the  suit  against 
Ransom  for  the  escape  was  brought  shortly 
after,  and  he  presumed,  and  had  no  doubt, 
that  Landon  knew  the  fact ;  for  he  had  fre- 
quent conversations  with  Landon  in  relation  to 
it,  about  that  time,  and  that  he  knew  of  the  es- 
cape of  Keyes. 

Albert  H.  Tracy,  Esq.,  was  then  sworn  on 
the  part  of  the  plaintiff,  and  testified  that  he  re- 
covered a  judgment  as  attorney  for  Hart  and 
Lay  against  Keyes  and  Bronson,  in  August 
Term,  1816,  of  this  court,  for  $412.01,  and 
Oct.  20, 1816,  issued  a  ca.  sa.  thereon  to  Baker, 
a  deputy-sheriff  under  Ransom,  the  same  on 
which  Keyes  was  taken,  and  upon  which  tak- 
ing the  escape  complained  of  was  made.  Oct. 
131*]  26,  1816,  he  entered  in  his  register  *a 
suit  against  Ransom  for  the  escape  of  Keyes, 
and  Nov.  4,  following,  issued  a  capias,  and  on 
the  18th  handed  the  same  to  Fillmore,  a  coroner 
of  the  county,  returnable  at  the  January  Term 
following,  and  in  May  Term,  1817,  judgment 
was  obtained  by  default  against  Ransom  for 
the  escape  of  Keyes,  for  $466.36  debt,  damages 
and  costs.  The  witness  paid  the  amount  to 
Ransom  paid  the  amount  to  the  witness,  though 
Hart  and  Lay  in  Mar.,  1818.  In  Nov.,  1819, 
it  was  understood  between  them  before.  That 
Jan.  14, 1817,  an  alias  ca.  sa.  was  issued  against 
Bronson,  on  which  he  was  taken.  Bronson 
then  paid  $122  on  the  judgment.  Bronson  and 
the  sheriff  then  left  the  witness*  office.  The  wit- 
ness also  stated  that  the  ca.  sa.  against  Bronson 
was  not  issued  at  the  instance  of  Hart  and  Lay, 
but  whether  at  the  instance  of  Landon  or  Ran- 
som, the  witness  did  not  recollect.  That  he 
knew  nothing  of  any  arrangement,  and  would 
take  no  responsibility  upon  himself  by  giving 
any  directions  about  it,  because  he  considered 
Ransom  holden  for  the  judgment  by  means  of 
Keyes'  escape,  and  intended  to  hold  him  lia- 
ble; and  that  the  reason  why  the  amount  was 
not  paid  sooner  by  Ransom  was,  that  Ransom 
had  a  large  account  against  the  witness  for 
sheriff's  fees,  and  that  shortly  after  Ransom 
became  fixed,  it  was  agreed  that  the  amount  of 
the  judgment  should  be  applied  on  the  sheriff's 
bill;  but  an  actual  settlement  did  not  take  place 
till  Nov.,  1819.  That  the  action  against  Keyes 
and  Bronson  was  assumpsit  on  a  promissory 
note,  and  he  had  no  doubt  the  ca.  sa.  was  is- 
.sued  as  \nassumpsit.  The  plaintiff  here  rested. 

The  defendant's  counsel  then  moved  for  a 
nonsuit,  on  the  following  grounds:  1.  That  the 
-ca.  sa.  on  which  Keyes  was  arrested  ought  to 
be  produced.  2.  That  the  testimony  of  Mr. 
Tracy  showed  that  the  ca.  sa.  was  in  assumpsit, 
and  the  bond  recited  a  ca.  sa.  in  a  plea  of  debt. 
3.  That  the  testimony  showed  that  Bronson 
had  been  discharged  from  the  ca.  sa.  by  the 
consent  of  Lay,  which  inured  to  the  benefit  of 
Keyes  and  his  bail. 

The  court  overruled  the  motion,  and  reserved 
the  points. 

The  defendants  then  called  Bronson,  who 
132*]  was  sworn,  and  *was  about  to  testify, 
when  the  plaintiff  objected  to  his  testifying,  on 
the  ground  of  interest;  that  the  testimony  he 


was  called  to  give,  would  go  to  defeat  the 
plaintiff's  recovery,  if  he  testified  to  anything; 
that  if  the  plaintiff  recovered  anything  "against 
Keyes  and  Landon,  Bronson  would  be  respon- 
sible to  Keyes  for  one  half  the  recovery,  as  it 
was  proved  the  judgment  against  Keyes  and 
Bronson  was  obtained  on  a  note  given  by  them 
as  joint  partners  in  trade. 

The  defendant's  counsel  then,  to  avoid  his 
interest,  offered  to  show  that  Bronson  had  been 
discharged  under  the  Act  for  Giving  Relief  in 
Cases  of  Insolvency,  passed  Apr.  12,  1813, 
commonly  called  "  the  Two  Third  Act  ; "  but 
the  court  rejected  the  witness  as  interested. 

The  counsel  for  the  defendants  also  offered  a 
release  from  Landon  to  the  witness,  contending 
that  as  the  parties  had  pleaded  separately,  a 
release  from  Landon  would  render  the  witness 
competent  to  testify  in  his  defense.  The  de- 
fendant's counsel  likewise  offered  to  prove,  by 
Bronson,  that  after  he  was  arrested  as  above 
testified,  he  paid  $122  upon  the  ca.  sa.  and  ar- 
ranged the  balance  with  Ransom,  by  promis- 
ing to  pay  Ransom  the  balance;  and  that  upon 
this  arrangement,  he  was  discharged  from  the 
arrest  by  Ransom  and  Lay.  The  court  still  re- 
fused the  witness  as  interested. 

John  Lay,  Jr.,  was  then  sworn  as  a  witness 
on  the  part  of  the  defendants,  and  testified  that 
Bronson  was  arrested,  as  he  understood;  thinks 
that  Bronson  and  Ransom  called  on  him  at 
Tracy's  office,  or  at  his  store,  and  he  also  un- 
derstood that  Bronson  paid  $122,  and  was  dis- 
charged ;  but  he  left  the  business  with  Mr. 
Tracy  as  his  attorney,  to  manage  as  he  thought 
best;  that  he,  the  witness,  made  no  specific  ar- 
rangement with  Ransom  for  the  discharge  of 
Bronson,  though  it  was  understood  between 
the  witness,  Ransom  and  Bronson,  that  upon 
Bronson's  paying  $122,  Ransom  might  dis- 
charge him;  but  it  was  not  to  affect  Ransom's 
liability  to  Hart  and  Lay,  for  the  escape  of 
Keyes.  Bronson  accordingly  paid  to  Mr.  Tracy 
$122,  and  was  then  discharged  from  the  arrest, 
as  the  witness  understood. 

The  evidence  here  closed,  and  a  verdict  was 
taken,  by  consent,  for  the  plaintiff,  for  $824 
debt,  and  damages  assessed  *on  the  [*133 
breaches  to  $572.01,  subject  to  the  opinion  of 
the  Supreme  Court  on  a  case.  If  the  court 
should  be  of  opinion  that  there  was  sufficient 
evidence  of  a  variance  between  the  ca.  sa.  and 
bond,  and  if  such  variance  did  exist,  that  it  was 
material,  then  a  nonsuit  should  be  entered  ; 
but  if,  on  other  grounds,  they- were  against  the 
plaintiff,  then  a  judgment  should  be  entered 
for  the  defendants,  or  a  new  trial  should  be 
granted ;  and  that  either  party,  on  the  argu- 
ment, should  be  at  liberty  to  refer  to  and  pro- 
duce the  pleadings  in  the  cause. 

Mr.  8.  Sherwood,  for  the  plaintiff,  insisted  on 
the  following  points  : 

1.  There  was  no  necessity  of  producing  the 
ca.  sa.  on  which  'Keyes  was  arrested.      The 
recital  in  the  bond  was  conclusive. 

2.  Landon  having  notice  of  the  pendency  of 
the  suit  against  the  plaintiff,  for  the  escape  of 
Keyes,  is  chargeable  with  all  the  consequences 
of  that  suit. 

8.  The  arrest  and  discharge  of  Bronson, 
after  the  escape  of  Keyes,  and  a  suit  brought 
for  that  escape,  did  not  discharge  that  action. 
Powers  v.  Wilson,  7  Cow.,  276.  This  did  not 
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discharge  the  bond.  It  was  not  an  arrange- 
ment to  discharge  a  joint  obligor.  A  technical 
release  to  such  an  one  would  discharge  a  bond ; 
and  this  is  the  farthest  that  courts  have  gone. 
Me f jean  v.  Whiting,  8  Johns.,  839;  Dewey  v. 
Derby,  20  Johns.,  462. 

4.  There  is  no  evidence  that  the  plaintiff  as- 
sented  to  the  discharge  of  Bronson  ;  nor  is 
there  sufficient  evidence  that  Bronson  was  dis- 
charged at  all. 

5.  Bronson  was  properly  rejected  as  a  wit- 
ness. By  swearing  down  the  plaintiff,  he  could 
reliove  himself  from  contribution  to  Keyes,  as 
a  co-debtor,  to  whom  he  would  be  liable,  not- 
withstanding his  insolvent  discharge.    Andrus 
v.  Waring,  20  Johns.,   161  ;  Bud  v.  Gordon,  6 
Id.,  126  ;  Front  v.   Carter,   1  Johns.  Cas.,  73. 
Landon  could  not  release  so  as  to  make  Bron- 
son competent.  Landon  had  nothing  to  release. 
The  liability  was  to  Keyes,  who  did  not  offer 
to  release. 

6.  It  is  not  competent  for  the  bail  to  object 
that  there  was  a  variance  between  the  recital 
134*]  of  the  bond  and  ca.  sa.  if  any  *existed. 
Jones  v.  Cook,  1  Cow. ,  309.  Beside,  the  recital 
was  no  necessary  part  of  the  deed.     You  may 
strike  it  out,  and  yet  the  bond  stands  good. 
Jackson  v.  Streeter,  5  Cow.,  530,  and  cases  cited 
by  Sutherland,  J.  ;  TaUmadge  v.  Richmond,  9 
Johns.,  90. 

Mr.  J.  McKown,  contra,  insisted  on  the  fol- 
lowing points  : 

1.  The  plaintiff  should  have  produced  the  ca. 
sa.  on  which  the  limit  bond  was  taken.     The 
bond  depends  on  the  statute,  and  the  sheriff 
must  show  his  authority  to  take  it,  which  are 
the  judgment  and  execution. 

2.  The  variance  between  the  ca.  sa.  proved 
and  the  ca.  sa>  stated  in  the  bond,  is  fatal. 

3.  Bronson  should  have  been  admitted  as  a 
witness.     Keyes  left  the  limits  by  Landon's 
consent.     The  act  of  Keyes  could  not  at  all 
affect  his  co-defendant,  and  a  release  from  him 
(K.)  was  unnecessary.     His  escape  was  a  tort, 
for  which  Bronson  was  not  bound  to  contrib- 
ute. Besides,  Bronson  had  long  since  been  dis- 
charged under  the  Insolvent  Act.    Again,  Lan- 
don offered  to  release  the  witness.     He  had 
pleaded  separately,  and  a  release  would  make 
the  witness  competent  as  to  Landon. 

4.  The  discharge  of  Bronson  from  custody 
by  Ransom,  with  the  consent  of  the  plaintiff  in 
the  original  suit,  released  the  other  defendants, 
and  their  bail  to  the  sheriff.     It  was  a  material 
alteration  of  the  security.  Rathbonev.  Warren, 
10  Johns.,  587. 

Mr.  Sherwood,  in  reply,  said  the  discharge  of 
Bronson  from  custody  made  no  change  in  the 
rights  of  the  sheriff."  They  were  perfect  on 
Keyes'  escape  before  the  discharge  of  Bronson, 
and  continued  the  same  afterwards.  The  ar- 
rest and  discharge  of  Bronson  was  beneficial 
to  Keyes  and  Landon  ;  for  the  payment  by  the 
former  diminished  the  amount  due  from  the 
latter. 

Curia,  per  WOODWOKTH,  J.  This  was  an 
action  of  debt  on  a  bond,  conditioned  that 
Keyes,  who  had  been  arrested  on  a  ca.  sa. 
should  remain  a  faithful  prisoner. 

135*J  *It appeared  that  a  judgment  was  ob- 
tained in  August  Term,  1816,  in  favor  of  Hart 
&  Lay,  against  Keyes  &  Bronson,  for  $412. 
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The  judgment  was  in  assumpsil.  In  the  vaca- 
tion following,  a  ca.  sa.  issued,  on  which  Keyes 
was  arrested,  and  shortly  after  escaped.  In 
Nov.,  1816,  a  suit  was  commenced  against  the 
plaintiff,  the  sheriff,  for  the  escape  ;  and  judg- 
ment recovered  in  May  Term,  1817.  The 
amount  of  this  recovery,  Albert  H.  Tracy,  at^ 
torney  for  Hart  &  Lay,  paid  to  them  in  Mar. , 
1818;  and  in  Nov.,  1819,  the  plaintiff  paid  the 
amount  to  Tracy. 

Jan.  14,  1817,  an  alias  ca.  sa.  issued  against 
Bronson,  on  which  he  was  arrested,  and  paid 
$122.  Bronson  and  the  sheriff  then  left  Tracy's 
office. 

The  bond  executed  by  the  defendants  recited 
that  the  ca.  sa.  issued  in  an  action  of  debt. 

It  also  appeared  in  evidence,  that  when  the 
defendants  executed  the  bond,  it  was  the  un- 
derstanding between  thenijthat  Keyes  was  to 
go  home  immediately. 

The  defendant  moved  for  a  nonsuit  : 

1.  Because  the  ca.  sa.  on  which  Keyes  was 
arrested  was  not  produced. 

2.  Because  Tracy  testified  that  the  ea.  sa. 
was  in  assumpsit,  and  the  bond  recited  a  ca.  sa. 
in  debt. 

3.  Because  Bronson  had  been  discharged 
from  the  alias  ca.  sa.  by  the  consent  of  Lay. 

As  to  the  first  objection  ;  the  bond  admitted 
the  ca.  sa. ,  and  the  plaintiff  was  not  obliged  to 
produce  it. 

As  to  the  second  ;  the  bond  is  not  fully  set 
out  in  the  case.  The  recital  is,  that  the  ca.  sa. 
issued  on  a  judgment  in  an  action  of  debt.  The 
ca.  sa.  was  correct ;  the  defendant  was  arrested 
on  it.  The  mistake  is  merely  in  this:  that  the 
sheriff  inserted  "debt"  in  the  place  of  assump- 
sit.  The  variance  is  not  material,  because  the 
bond  would  have  been  valid, had  the  description 
of  the  action  been  entirely  omitted.  It  would 
have  been  sufficient  to  say  that  the  defendant 
has  been  arrested  by  virtue  of  a  ca.  sa.  issued 
on  a  judgment,  stating  the  amount  of  that 
judgment.  It  is  not  even  suggested  that  the 
amount  of  the  judgment  was  not  truly  inserted 
in  the  ca.  sa.  *It  follows,  therefore,  [*136 
that  the  description  of  the  action  was  surplus- 
age ;  and  according  to  the  established  rule,  sur- 
plusage, consisting  of  immaterial  matter, never 
vitiates. 

As  to  the  third  objection,  there  had  no  evi- 
dence been  given,  in  that  stage  of  the  cause, 
that  Bronson  had  been  discharged. 

The  court  properly  overruled  the  motion  for 
a  nonsuit. 

The  defendant  then  called  Bronson,  the  co- 
defendant  with  Keyes.  He  was  sworn,  and 
about  to  testify,  when  the  plaintiff  objected.on 
the  ground  of  interest,  urging  that  if  he  testi- 
fied to  anything,  it  would  go  to  defeat  the 
plaintiff's  recovery  ;  and  that  if  the  plaintiff 
recovered  against  Keyes  and  Landon,  Bronson 
would  be  answerable  to  Keyes  for  one  half  of 
the  recovery,  it  appearing  that  the  judgment 
against  Keyes  and  Bronson  was  obtained  on  a 
note  given  by  them  as  joint  partners.  The  de- 
fendants, to  avoid  this  objection,  offered  to. 
show  that  Bronson  had  been  discharged  under 
the  Insolvent  Act  of  1813  ;  and  also  offered  a 
release  from  Landon  to  the  witness,  contend- 
ing that,  as  the  defendants  had  pleaded  sepa- 
rately, such  a  release  would  render  the  witness 
competent  to  testify  in  his  (L.'s)  defense.  The 
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evidence  proposed  to  be  given  by  Bronson  was, 
that  after  he  was  arrested,  he  paid  $122  on  the 
ca.  «a.  and  arranged  the  balance  with  the  now 
plaintiff,  and  was,  therefore,  discharged  from 
the  arrest  by  the  plaintiff  and  Lay. 

It  seems  to  me  the  witness  had  a  direct  inter- 
est to  defeat  the  recovery.  He  was  equally 
liable  for  the  debt.  If  the  plaintiff  recovered 
in  this  cause,  such  recovery,  with  a  consequent 
payment,  would  extinguish  all  further  claim 
arising  in  consequence  of  the  judgment  of 
Hart  and  Lay  against  Keyes  and  Bronson.  Ad- 
mitting that,  after  this  recovery, Landon  should 
pay  the  whole  to  the  plaintiff,  Keyes  would  be 
liable  to  Landon  for  the  money  paid.  On  his 
payment,  a  right  of  action  would  accrue  against 
Bronson  for  one  half.  But  without  this,  a  pay- 
ment by  Landon  must  be  considered  as  a  pay- 
ment made  by  Keyes'  procurement ;  for  it 
would  be  made  on  a  bond  which  Keyes  had 
prevailed  on  Landon  to  execute  for  his  benefit 
and  enlargement.  I  do  not  perceive  any  ma- 
terial difference,  therefore,  whether  Landon 
137*]  had  advanced  *the  money  for  Keyes 
when  he  was  arrested,  or  subsequently  paid  it, 
in  consequence  of  a  recovery  on  the  bond  he 
had  given.  As  between  him  and  Keyes  and 
Bronson,  it  was  enough  that  the  former  had 
paid,  or  caused  it  to  be  paid  ;  nor  could  Brou- 
son  defeat  a  recovery  against  himself,  because 
satisfaction  was  made  in  the  latter  way. 

The  claim  of  Bronson  would  arise,  if  at  all, 
subsequent  to  the  discharge  under  the  Insolv- 
ent Act  and,  therefore.cannot  be  affected  by  it. 

As  to  the  release  of  Landon, this  does  not  re- 
move the  objection.  There  is  no  privity  be- 
tween Landon  and  Bronson.  That  is  between 
the  former  and  Keyes ;  nor  do  I  know  on 
what  ground  Landon  could  maintain  an  ac- 
tion for  money  paid,  against  Bronsou.  to  him 
(  Landon )  a  stranger.  Keyes  might  have  his 
remedy  over  against  Bronson,  which  Landon 
could  not  control.  I  think  the  judge  correctly 
excluded  the  witness. 

The  defendant  then  called  Lay  as  a  witness. 
He  testified  that  he  understood  that  Bronson 
was  discharged  on  the  alias  ca.  sa.;  that  he  left 
the  business  with  Tracy,  his  attorney,  to  man- 
age as  he  thought  best ;  that  the  witness  (Lay) 
made  no  specific  arrangment  with  Ransom,  the 
sheriff,  for  the  discharge  of  Bronson.  He 
thought  it  was  understood  between  him  and 
the  sheriff,  that  upon  Bronson's  paying  $122, 
the  sheriff  might  discharge  him;  but  it  was  not 
to  affect  the  sheriff's  liability  to  Hart  and  Lay, 
for  the  escape  of  Keyes. 

From  this  evidence,  I  think  it  is  to  be  infer- 
red that  the  sheriff  did  discharge  Bronson  with 
the  consent  of  Lay,  and  it  presents  an  impor- 
tant question  upon  the  legal  effect  of  the  dis- 
charge. 

It  appears  that  the  escape  of  Keyes  was  in  the 
August  vacation  of  this  court,  1816,  and  Nov. 
18,  of  the  same  year,  Hart  and  Lay  commenced 
an  action  for  the  escape  against  the  sheriff. 
While  that  suit  was  pending,  Jan.  14,  1817, 
the  alias  ca.  sa.  was  issued  against  Bronson, on 
which  he  was  taken,  and  then  paid  the  $122, 
and  was  discharged.  The  case  does  not  state 
the  day  on  which  this  arrangement  took  place; 
138*]  but  it  was  evidently  *shortly  after  the 
ca.  sa.  issued,  and  previous  to  May  Term,  181 7, 
when  the  judgment  was  obtained  against  the 
iN 


now  plaintiff.  The  probability  is,  it  was  short- 
ly after  Jan.  14,  1817,  and,  undoubtedly,  in 
sufficient  season  to  have  enabled  the  sheriff  to 
avail  himself  of  the  legal  effect  of  the  discharge 
as  a  defense  to  the  action  commenced  against 
him  for  the  escape.  He  did  not  interpose  any 
defense,  but  volutarily  paid  the  recovery  against 
him,  in  1819,  in  pursuance  of  an  arrangement 
so  to  do  long  previous.  Tracy  paid  Hart  and 
Ray  their  judgment  in  Mar.,"  1818.  This  he 
undoubtedly  did  in  consequence  of  the  sheriff 
having,  shortly  after  the  escape  of  Keyes, 
agreed  that  the  judgment  should  be  applied  on 
the  sheriff's  bill  against  Tracy,  for  fees, which 
was  afterwards  done. 

There  can  be  no  difference  of  opinion  as  to 
the  justice  of  this  case.  Keyes  and  Bronson 
have  never  paid  anything  beyond  the  $122  ;. 
and  the  sheriff  has  satisfied  the  judgment 
against  them.  The  rules  of  law,  however,  are 
inflexible,  and  cannot  bend  to  the  hardship  of 
a  particular  case.  If,  in  judgment  of  law,  the 
discharge  of  Bronson  by  the  consent  of  Lay 
satisfied  and  extinguished  the  judgment,  then 
the  now  plaintiff  acted  at  his  peril,  in  waiving 
the  defense  which  it  was  competent  for  him  to 
make  and,  subsequently,  in  his  own  wrong, 
making  payment. 

The  law  applicable  to  this  point  was  consid- 
ered in  Lathrop  v.  Briggn,  8  Cow.,  171,  where 
the  cases  are  collected.  A  discharge  of  the 
debtor  from  arrest  on  execution,  by  the  cred- 
itor's consent,  extinguishes  the  judgment.  (2 
Mod.,  136;  1  T.  R.,  557;  4  Burr.,  2482;  7T.  R., 
420  ;  5  Johns.,  364  ;  16  Id.,  181  ;  2  East,  243.)- 
These  authorities  proceeded  on  the  ground 
that  the  plaintiff  received  a  satisfaction  in  law, 
by  having  his  debtor  in  execution.  That  this 
principle  is  applicable  to  a  case  where  there 
are  several  defendants,  and  one  is  taken  and 
discharged,  was  decided  in  Clark  v.  Clement, 
6  T.  R.,  525,  where  it  was  held,  that  if  a  plaint- 
iff consents  to  discharge  one  of  several  defend- 
ants taken  on  a  joint  ca.  sa.  he  cannot  after- 
wards retake  him,  or  any  of  the  others.  In 
that  case,  after  one  of  the'defendants  had  been 
taken  and  discharged  on  certain  terms,  a  sec- 
ond ca.  sa,  was  *issued,  on  which  he  [*139 
was  again  arrested.  The  motion  was  to  show 
cause  why  he  should  not  be  discharged,  and 
satisfaction  entered  on  the  roll.  After  argu- 
ment, the  rule  was  made  absolute. 

If  the  doctrine,  then,  is  well  settled,  that 
where  there  is  but  one  defendant, his  discharge 
after  arrest  on  a  ca.  sa.  by  the  plaintiff  .operates 
as  a  satisfaction  of  the  judgment,  it  seems  to 
follow,  that  where  there  are  several  defendants, 
all  are  discharged.  Upon  what  principle  is  it, 
that  after  the  discharge  of  one,  you  cannot  ar- 
rest the  other  ?  It  must  be,  that  the  judgment 
was  no  longer  in  force  ;  for  if  it  is,  execution 
follows  of  course.  If,  then,  Keyes  had  not 
been  arrested  when  Bronson  was  discharged, 
on  the  authority  of  the  case  cited,  to  which  I 
subscribe,  Keyes  could  not  have  been  legally- 
arrested.  But  "he  had  been  previously  arrested, 
and  escaped.  Will  this  produce  a  different  re- 
sult ?  I  do  not  perceive  any  well  founded  dis- 
tinction ;  for,  if  the  judgment  is  to  be  consid- 
ered as  legally  satisfied.  Hart  and  Lay  have  no 
cause  of  action  against  the  sheriff  for  an  escape 
and,  consequently,  the  sheriff  could  not  have 
recovered  the  amount  of  the  judgment  on  the 
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bond.  The  defendants  would  have  been  pro- 
tected against  a  recovery,  unless,  perhaps,  for 
nominal  damages. 

This  case  does  not  depend  on  the  doctrine 
that  the  principal  shall  do  no  act  to  injure  the 
surety,  but  on  the  ground  that  Lay,  by  his  act, 
discharged  the  judgment ;  and  if  so,  the  foun- 
dation upon  which  damages  are  claimed  falls 
to  the  ground.  While  I  have  no  hesitation  in 
saying  the  defense  is  unjust,  inasmuch  as  if 
the  preceding  view  be  correct,  the  defendants, 
in  a  court  of  law,  get  rid  of  a  large  judgment 
without  the  actual  payment  of  more  than  a 
small  portion,  I  have  not  been  able  to  arrive  at 
a  conclusion  in  favor  of  their  liability.  Judg- 
ment must  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 

Cited  in— 12  Wend.,  213;  18  Wend.,  499;  21  Wend., 
138  ;  26  Barb.,  351 ;  60  Barb.,  344 ;  20  How.  Pr.,  336 ;  53 
How.  Pr.,  340:  11  Abb.  Pr.,  380;  1  Duer,  18;  7  Bos., 
617  ;  15  How.  TJ.  S.,  197. 


1 4O*]*  JACKSON,  ex  dem.  WOODRUFF  ET  AL. 

v. 
CODY. 

Patent  of  Military  Bounty  Land — Identity  of 
Names  may  be  Shown  where  a  Variance  Ap- 
pears— Burden  of  Proof— Proof  of  Absence  or 
Death  of  Subscribing  Witness —  What  Suffi- 
cient—  Where  all  the  Subscribing  Witnesses  are 
Dead,  Proof  of  Handwriting  of  One,  Sufficient 
— Testimony  not  Objected  to,  Considered  as 
Received  by  Consent — Waiver  of  Objection  to 
Defect  of  Proof  at  Trial — Voluntary  Relin- 
quishment  of  Right  to  'Address  Jury — Registra- 
tion of  Military  Bounty  Lands —  What  amounts 
to. 

A  patent  was  to  Patterson,  who  was  described  in 
the  balloting-book  by  that  name,  and  as  a  revolu- 
tionary soldier.  The  plaintiff  proved  and  relied  on 
a  deed  from  Patterson  described  as  such  soldier  in 
the  body,  but  signed  Petterson  ;  held,  no  material 
variance,  and  that,  at  any  rate,  it  was  such  an  am- 
biguity as  might  be  explained ;  and  that  if  the  sol- 
dier intended  by  the  deed  was  Petterson,  and  a  man 
different  from  Patterson,  it  lay  with  the  defendant 
to  show  this.  He  had  a  right  to  show  it. 

To  warrant  proof  of  the  handwriting  of  subscrib- 
ing witnesses,  or  either  of  them,  as  a  substitute  for 
their  production,  it  must  be  proved  that  they  are  all 
either  dead  or  beyond  the  jurisdiction  of  the  court. 
This  must  be  shown  with  reasonable  certainty. 

Proof  that  a  witness  cannot  be  found,  on  diligent 
inquiry,  is  evidence  of  his  death  or  absence.  (In- 
quiry in  this  case  was  made  mainly  at  the  place 
where  the  deed  described  the  grantor  as  residing.) 

Where  there  was  a  dispute  as  to  the  identity  of  a 
witness  to  a  deed,  there  being  several  persons  of  the 
same  name,  a  witness,  in  order  to  identity  him,  was 
allowed  to  compare  the  handwriting  subscribed  as 
an  attestation  to  the  deed,  with  another  writing  long 
in  his  possession,  and  reputed  to  be  the  handwriting 
of  a  man  of  the  name  subscribed,  though  he  had 
never  seen  that  man  write.  This  evidence  was  re- 
ceived without  objection,  and  the  court  inclined  to 
think  the  evidence  would  have  been  admissible  for 
the  purpose  of  identity,  even  if  it  had  been  object- 
ed to. 

Where  all  the  subscribing  witnesses  to  a  deed  are 
dead,  proof  of  the  handwriting  of  one  of  them 
proves  the  deed. 

Testimony  not  objected  to,  must  be  considered  as 
received  by  consent. 

Where  the  lessor  of  the  plaintiff  shows  a  deed  of 
land  under  which  he  claims.f  rom  A  and  the  defend- 
ant shows  a  subsequent  deed  of  the  same  land,  un- 
der which  he  claims,  from  a  person  of  the  same 
name  with  A,  it  lies  with  him  ( the  defendant )  to 
show  that  the  grantor  in  the  first  deed  was  not  the 
owner  of  the  subject  granted. 
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If  there  be  a  defect  of  proof  on  one  side  at  the  trial, 
which  may  be  supplied,  the  opposite  party  must  ob- 
ject such  defect.  If  he  omit  to  do  so,be  cannot  avail 
himself  of  the  defect  on  a  motion  for  a  new  trial. 

Thus,  where  the  defendant  claimed  land  in  the 
military  tract  as  a  subsequent  purchaser.the  plaint- 
iff's previous  deed  having  been  duly  deposited  as 
required  by  law,  on  a  motion  for  a  new  trial,  the  de- 
fendant would  have  objected  that  the  mere  deposit 
of  the  deed  was  not  notice  to  him;  sed  non  altocatur, 
for  this  was  not  objected  at  the  trial ;  and  non  con- 
stat,  that  if  it  had  been,actual  notice  might  not  have 
then  been  proved. 

And  so,  semble,  actual  notice  of  a  deed  of  military 
land  makes  it  available  against  a  subsequent  pur- 
chaser, though  the  first  deed  was  not  registered. 

Where  counsel  rose  to  address  the  jury,  and  the 
Judge  told  him  he  should  charge  against  him,  and 
he  did  not,  therefore,  address  the  jury ;  held,  that 
this  was  a  voluntary  relinquishment  of  the  right  to 
address  them,  not  complusory  by  the  decision  of 
the  judge. 

Specimen  oi  an  entry  in  the  balloting-book,  of 
land  drawn  to  a  revolutionary  soldier. 

This  is  the  authority  for  a  patent.  Per  Suther- 
land, J".,  delivering  the  opinion  of  the  court. 

What  is  sufficient  to  prove  the  death  or  absence 
of  a  witness  beyond  the  jurisdiction  of  the  court, 
viz :  that  he  went  from  his  residence  more  than  20 
years  ago,  as  the  witness  testifying  understood,  to 
New  Orleans,  or  somewhere  to  the  southward,  and 
the  witness  testifying  had  since  heard  he  was  dead ; 
received  without  objection. 

The  directory  of  the  City  of  N. Y.  for  the  year  1792 
searched,  proved  and  produced  in  evidence  without 
objection,  to  identify  a  grantor  in  a  deed. 

Indorsement  of  registry  of  a  deed  of  military 
bounty  land  by  the  clerk  of  Albany,  proved  in  a 
book  kept  in  pursuance  of  the  Act  of  Jan.,  1794. 

A  registry  of  deeds  of  military  bounty  lands  by 
the  clerk  of  Albany,  appears,  by  the  case,  to  be 
merely  setting  down  the  names  of  the  grantors  in  a 
book,  in  order,  as  directed  by  the  Act  of  Jan.,  1794, 
not  copying  or  recording  the  whole  deed,  as  under 
the  general  Registry  Acts. 

Claim  of  title  and  descent  proved,  showing  a  claim 
of  five  ninths  of  the  premises  in  question. 

Citations— 10  Johns.,  133: 12  Johns,,  77;  5  Johns..  84: 
13  Johns.,  518,  523;  5  Cow.,  241;  20  Johns.,  659;  15 
Johns.,  226. 

TjVECTMENT,  tried  before  Throop,  Circuit 
Jj  J.,  at  the  Onondaga  Circuit,  Feb.  8, 1827. 

*The  action  was  brought  to  recover  f*141 
a  part  of  lot  number  43,  in  the  Town  of  Cicero. 

The  plaintiff  called  as  a  witness  Abraham 
Gridley,  clerk  of  the  County  of  Cayuga,  who 
produced  the  exemplified  copy  of  the  balloting- 
book  belonging  to  the  office  of  the  clerk  of 
Cayuga  Co.,  and  filed  in  that  office  pursuant 
to  statute.  The  original  was  filed  in  the  office 
of  the  Secretary  of  State.  From  this  it  ap- 
peared that  William  Patterson  drew  lot  num- 
ber 48,  in  the  6th  township  (  Cicero ),  for  his 
services  as  a  soldier  in  the  Revolutionary  War 
with  Great  Britain  ;  and  that  the  lot  was  pat- 
ented to  him  Sep.  13,  1790.  The  entry  in  the 
balloting-book  was  in  the  words  and  figures 
following: 


Wm  .Patterson 
Private. 


Regi- 
ment. 


Hazen's 


Town- 
ship. 
No.6. 


Lot  Acres 


48. 


500. 


When 
Patented 
Sep.  13, 

1790. 

Gridley  testified  that  the  exemplification  was 
the  copy  of  the  balloting-book  filed  in  his  of- 
fice as  clerk  of  the  County  of  Cayuga,  in  pur- 
suance of  the  statute  for  that  purpose. 

The  plaintiff  next  produced  and  read  in  evi- 
dence an  exemplification  of  a  patent  for  the 
lot  to  William  Patterson,  dated  Sep.  13,  1790, 
and  which  was  approved  by  the  Commission- 
ers of  the  Land  Office,  and  passed  the  Secre- 
tary's office  Mar.  21,  1792. 

The  plaintiff  next  produced  a  deed  covering 
the  lot,  purporting  to  have  been  executed  by 
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William  Petterson,  describing  him.  however, 
in  the  fore  part  of  Uie  deed,  as  William  Patter- 
son, late  a  soldier  in  the  Revolutionary  War, 
in  Hazcn's  Regiment,  to  John  Blanchard,  of 
the  City  of  N.  Y.,  gentlemen,  bearing  date 
Dec. 6, 1790;  on  the  back  of  which  was  indorsed, 
"  Registered  80th  April,  1795,"  and  an  entry 
of  the  registry  was  read  in  evidence  from  the 
book  of  registry  of  filed  deeds,  kept  in  the  of- 
fice of  the  clerk  of  Cayuga;  which  book  was 
produced  by  the  witness  Gridley,  who  testified 
that  it  was  the  book  remaining  in  his  office  of 
such  entries.  This  deed  appeared  to  have  been 
duly  acknowledged  Mar.  16,  1808,  and  record- 
ed in  the  office  of  the  County  of  Onondaga 
June  8,  1808. 

1 42*]  *The  deed  was  objected  to  as  not  be- 
ing from  William  Patterson,  but  William  Pet- 
terson, and  the  objection  overruled. 

The  plaintiff  next  produced  a  deed,  purport- 
ing to  have  been  executed  by  John  Blanchard 
and  Mary,  his  wife,  of  N.  Y.,  to  Asa  Danforth, 
bearing  date  Mar.  27,  1792,  covering  the  lot  in 
question,  and  another  lot.  This  deed  was  wit- 
nessed by  John  Durham  and  Phineas  Pierce, 
and  was  produced  by  the  witness  Gridley.  who 
testified  that  it  was  one  of  the  filed  deeds  in 
the  office  of  the  clerk  of  Cayuga  Co. ,  and  for 
the  purpose  of  entitling  it  to  be  read  in  evidence, 
the  plaintiff  produced  David  Cook  as  a  wit- 
ness.who  testified  that  he  had  resided  at  Geneva 
82  years ;  that  he  knew  Phineas  Pierce,  and 
had  frequently  seen  him  write ;  that  Pierce 
went  away  from  Geneva  25  or  26  years  since 
and,  as  he  understood,  went  to  New  Orleans, 
or  somewhere  to  the  southward;  he  had  heard 
he  was  dead;  that  the  name  Phineas  Pierce  sub- 
scribed to  the  deed  looks  like  his  handwriting, 
and  he  believed  it  was.  Daniel  W.  Farman,  on 
the  part  of  the  plaintiff,  testified  that  he  went 
to  N.  Y.  in  the  fall  of  1825  and  made  inquiry 
for  John  Blanchard.  He  was  informed  that  a 
John  Blanchard  had  lived  in  Water  St.,  in  the 
City  of  N.  Y.,  in  the  year  1792,  and  had  moved 
somewhere  up  the  North  River,  it  was  believed 
to  Catskill;  he  found  three  or  four  persons  who 
knew  Blanchard  at  the  time  he  resided  in  N. 
Y. ;  two  of  them  informed  him  when  Blanch- 
ard went.  The  witness  found,  by  the  directory 
of  the  City  of  N.  Y.  for  the  year  1792,  that 
there  were,  at  that  time  living  in  the  city,  two 
John  Blanchards.  The  witness  also  made  in- 
quiry for  John  Durham  and  Phineas  Pierce, 
the  witnesses  to  the  deed,  and  upon  a  thorough 
examination,  and  after  advertising  for  them, 
he  could  not  find  that  any  such  men  ever  lived 
in  the  city.  He  only  inquired  in  the  City  of  N. 
Y.  That  he  has  since  inquired,  and  found  that 
a  man  by  that  name  of  John  Durham  once 
lived  in  the  City  of  N.  Y.,  that  he  afterwards 
lived  inNewtown,  TiogaCo.,  and  is  now  dead. 
He  was  not  informed  when  he  died.  He  also 
ascertained  that  there  was  another  John  Dur- 
ham, son  ofthe  one  last  above  mentioned,  who 
also  lived  in  Newtown,  and  died  there  about 
143*]  a  year  ago.  *Witness  also  found  that 
there  were  two  Phineas  Pierces:  and  he  had  be- 
fore, under  a  commission,  proved  that  the 
Phineas  Pierce  who  witnessed  the  deed,  died  at 
Plainfield,  in  the  State  of  Conn.  On  the  back  of 
the  deed  was  indorsed  these  words  and  figures: 
"  Registered  30th  April,  1795;"  and  the  wit- 
ness Gridley  testified  that  the  handwriting  of 


that  indorsement  was  the  same  in  which  the 
greater  part  of  the  filed  deeds  in  his  office  were 
indorsed.  The  plaintiff  then  produced  the 
book  in  which  the  clerk  of  the  City  and  County 
of  Albany  was  directed,  by  the  Act  of  Jan.  8, 
1794,  to  register  the  name  of  every  person 
whose  name  should  be  to  any  deed,  as  having 
executed  the  same,  referring  to  deeds  deposited 
under  the  Act.  The  book  belonged  to  the 
clerk's  office  of  Cayuga  Co. ,  and  was  produced 
by  the  clerk  of  that  county,  wherein  appeared 
the  registry  of  a  deed  from  John  Blanchard, 
dated  Mar.  27, 1792,  to  Asa  Danforth, registered 
Apr.  30, 1795,  which  was  all  the  deed  registered 
in  that  book  in  which  John  Blanchard  was  a 
grantor. 

The  reading  of  said  deed  in  evidence  was 
objected  to,  because  the  execution  of  it  had  not 
been  sufficiently  proved,  and  the  objection  over- 
ruled by  the  court;  and  the  deed  was  then  read 
in  evidence. 

The  plaintiff  then  produced  in  evidence  the 
exemplification  of  the  record  of  a  deed  from 
Asa  Danforth  to  John  Carpenter,  covering  the 
lot  in  question,  and  also  another  lot  in  Aure- 
lius,  in  the  County  of  Cayuga.  dated  Mar.  19, 
1798,  acknowledged  May  8,  1798,  and  record- 
ed in  the  Cayuga  clerk's  office,  May  12,  1798. 

George  Hall,  a  witness  for  the  plaintiff ,  testi- 
fied that  he  knew  John  Carpenter,  that  he  died 
in  1801;  that  five  of  the  lessors  of  the  plaintiff 
were  his  children  and  heirs  at  law;  and  the 
plaintiff  claimed  to  recover  five  ninths  of  the 
premises  in  question,  Carpenter  leaving  nine 
heirs.  D.  W.  Farman,  for  the  plaintiff,  proved 
the  defendant,  at  the  time  the  suit  was  brought 
in  possession  of  240  acres  on  the  west  side  of 
said  lot. 

Here  the  plaintiff  rested,  and  the  defendant 
moved  to  nonsuit  the  plaintiff,  because  he  had 
not  identified  which  of  the  John  Blanchards 
was  the  grantee  in  the  aforesaid  deed  from 
*William  Petterson,  nor  under  which  [*144 
John  Blanchard  they  claimed.  The  court  de- 
nied the  motion. 

The  defendant,  in  his  defense,  introduced  as 
evidence  the  directory  of  the  City  of  N.  Y.  for 
the  year  1792,  from  which  it  appeared  that 
there  were  two  John  Blanchards  then  residing 
in  that  city,  one  in  Water  St.,  a  tavern-keeper, 
and  the  other  in  Partition  St.,  a  brass  founder. 

The  defendant  next  produced  in  evidence 
the  record  of  a  deed  covering  the  lot  in  ques- 
tion, from  John  Blanchard,  described  as  being 
late  of  the  City  of  N.  Y.,  to  Justus  McKinstry, 
of  the  City  of  Hudson.  It  was  a  quitclaim 
deed  for  the  consideration  of  $300,  bearing 
dated  Nov.  7, 1817,  duly  proved  Nov.  8,  1817, 
and  recorded  in  the  office  of  the  clerk  of  On- 
ondaga Co.  Dec.  8,  1817. 

The  defendant  next  produced  a  quitclaim 
deed  of  the  lot  in  question,  from  Justus 
McKinstry  to  Alexander  Neeley,  dated  Jan. 
28,  1824,  for  the  consideration  of  $1,000,  duly 
acknowledged  and  recorded  in  the  office  of  the 
clerk  of  the  County  of  Onondaga,  Dec.  8, 1824. 

The  defendant  then  produced  in  evidence  a 
warranty  deed  for  the  premises  in  question, 
from  Alexander  Neeley  and  wife  to  Isaac 
Cody,  the  defendant,  bearing  date  July  25, 
1822,  duly  acknowledged  and  recorded  in  the 
office  of  the  clerk  of  Onondaga  Co.,  Apr.  3, 
1824,  for  the  consideration  of  $1,600. 
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George  W.  Tanner,  a  witness  for  the  defend- 
ant, testified  that  he  knew  a  John  Durham  in 
Claverack,  about  six  years  ago  ;  that  he  ap- 
peared to  be  a  man  rising  of  60  years  of  age  at 
that  time ;  that  he  never  saw  him  write.  He 
was  a  respectable  man,  and  owned  a  small 
farm.  The  witness  understood  Durham  had 
moved  from  Claverack  about  four  years  ago, 
to  Wind  ham,  since  which  he  had  not  heard 
from  him.  He  had  seen  him  very  often. 

Lathrop  Main,  a  witness  for  the  defendant, 
testified  that  he  knew  a  John  Durham,  and  saw 
him  last  fall  10  or  12  miles  east  of  Genesee 
River,  and  4  miles  from  Livonia.  He  supposed 
him  to  be  between  50  and  60  years  of  age,  un- 
derstood he  lived  at  the  place  where  he  saw 
him,  and  that  he  was  a  farmer. 
145*]  *Benjamin  Durham,  for  the  plaintiff, 
testified  that  his  grandfather's  name  was  John 
Durham  ;  that  he  had  lived  in  N.  Y.,  as  the 
witness  understood,  and  died  previous  to  1804; 
that  the  witness'  father's  name  was  also  John 
Durham,  and  that  he  was  also  dead.  The  wit- 
ness produced  an  instrument  purporting  to  be 
executed  by  John  Durham,  which  the  witness 
understood  to  be  his  grandfather's  handwrit- 
ing, and  the  witness  had  no  other  knowledge 
of  his  grandfather's  handwriting  than  from  this 
instrument,  which  had  been  long  in  his  posses- 
sion. From  such  knowledge,  the  witness  be- 
lieves the  handwriting  subscribed  to  the  deed 
from  Blanchard  and  wife  to  Danforth.  was 
the  handwriting  of  John  Durham,  his  grand- 
father. 

Here  the  testimony  on  both  sides  closed,  when 
the  counsel  for  the  defendant  rose  to  address 
the  jury.  But  His  Honor,  the  judge,  remarked 
that  he  considered  the  case  as  depending  on 
questions  of  law  and  not  of  fact,  and  that  he 
should  so  charge  the  jury  ;  and  that  he  should 
also  charge  them  that,  upon  the  whole  matter, 
the  plaintiff  was  entitled  to  recover  five  ninths 
of  the  premises  in  question,  upon  which  the 
defendant's  counsel  omitted  to  sum  up  the 
cause,  and  His  Honor  (as  above)  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  which 
they  accordingly  did. 

Mr.  B.  D.  Noxon,  for  the  defendant,  now 
moved  for  a  new  trial  on  thefollowinggrounds: 

1.  No  deed  was  shown  by  the  plaintiff  from 
the  patentee.  The  names  of  Patterson  and  Pet- 
terson  are  entirely  distinct.     (15  Johns.,  226; 
10  Johns.,  133;  12  Johns.,  77;  5  Johns.,  84.) 

2.  The  deed  from  Petterson  to  Blanchard 
was  not  proved,  so  as  to  entitle  it  to  be  read; 
as  there  were  two  John  Durhams  if  not  three, 
either  of  whom  might  be  the  witness.  (2  Johns. 
Cas.,  211;  1  Phil.  Ev.,  169,  364;   7  T.  R,  266; 
1  Bos.  &  P.,  360;  5  Cow.,  383.) 

3.  There  being  two  John  Blanchards,  either 
of  whom  might  have  been  the  grantee,  the 
plaintiff  was  bound  to  identify.     (13  Johns., 
518;  5  Cow.,  237;  4 Camp.,  34;  1  B.  &  A..  19.) 

4.  The  defendant  was  a  bonafide  purchaser; 
and  therefore  as  to  him,  the  deed  from  Blanch- 
146*]  ard  and  wife  to  Danforth  *being  only 
a  deposited  deed,   was  void.      Such    deeds, 
though  deposited  are  not  notice  to  subsequent 
bona fide  purchasers.     (20  Johns.,  659.) 

5.  The  defendant  was  precluded  by  the 
judge  from  going  to  the  jury. 

Mr.  N.  P.  Randall,  contra,  relied  on  the  fol- 
lowing points: 
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1.  It  was  the  province  of  the  court,  not  the 
jury,  to  decide  whether  the  deed  offered  in 
evidence  as  that  of  William  Patterson,  was  com- 
petent to  prove  a  conveyance  from  the  patentee. 
(13  Johns.,  518.) 

2.  The  deed  from  Blanchard  and  wife,  to 
Danforth,  was  sufficienly  proved  to  authorize 
its  being  read  in  evidence.     The  handwriting 
of  one  of  the  subscribing  witnesses  was  proved 
that  he  was  out  of  the  jurisdiction  of  the  court, 
and  that  the  other  was  either  dead  or  could  not 
be  found,  on  diligent  inquiry,  where  the  deed 
purported  to  have  been  executed.     In  the  case 
of  so  old  a  deed,  proof  of  the  handwriting  of 
one  witness,  without  accounting  for  the  other, 
is  sufficient.     (1  Phil.  Ev.,  169,  362,  364,  note; 
11  Johns.,  64.) 

3.  The  motion  for  a  nonsuit  was  properly 
denied.     When  a  plaintiff  introduces  a  deed 
conveying  the  premises  from  a  person  of  the 
same  name  with  him  who  afterwards  conveys, 
it  is,  prima  facie,  evidence  that  such  person  is 
the  real  grantee,   and  throws  the  burden  of 
proving  the  contrary  on  the  defendant.     (13 
Johns.,  518.) 

4.  The  testimony  of  Durham  puts  the  fact 
of  the  execution  of  the  deed  from  Blanchard 
and  wife  to  Danforth,  beyond  a  doubt;  and  it 
was  competent  evidence  in  this  cause  and  taken 
without  objection.     (1  Phil.  Ev.,  372;  14 East, 
328;  7  East,  282,  note.) 

5.  Even  if  the  sufficiency  of  the  testimony  in 
relation  to  the  conveyance  purporting  to  have 
been  executed  by  Patterson,  should  have  been 
left  to  the  jury;  yet  the  defendant  waived  his 
right  to  complain  of  this,  by  not  insisting  upon 
its  being  submitted  to  the  jury;  and  anew  trial 
should  not  be  granted  for  that  cause.  (2  Dunl., 
679;    Id.,  640;  1  Taunt.,  10;    5  Cow.,  127;    13 
Johns.,  523;  2  Phil.  Ev.,  13;  13  Johns.,  504.) 

*6.  The  defendant  not  insisting  on  go-  [*147 

ing  to  the  jury,  waived  the  objection  taKen  by 

him;  and  the  charge  of  the  judge  was  correct. 

The  counsel  also  cited  19  Johns.,  80,  and  20 

Johns.,  478. 

Curia,  per  SUTHERLAND,  J.  The  patent  to 
William  Patterson,  for  lot  No.  43  in  the  town 
of  Cicero,  in  the  County  of  Onondaga,  of 
which  the  premises  in  question  are  a  part,  was 
duly  proved.  It  bears  date  Sep.  13,  1790,  and 
passed  the  Secretary's  office  March  21,  1792. 

An  exemplified  copy  of  the  balloting-book 
belonging  to  the  office  of  the  clerk  of  Cayuga, 
and  filed  in  that  office  pursuant  to  the  statute, 
was  also  produced,  and  duly  proved  ;  from 
which  it  appeared  that  William  Patterson 
drew  the  lot  for  his  services  as  a  soldier  in 
the  Revolutionary  War,  and  that  the  lot  was 
patented  to  him  Sep.  13,  1790.  He  is  described 
in  the  balloting-book  as  a  private  in  Hazen's 
Regiment.  The  plaintiff  next  produced  a  deed 
for~the  lot,  purporting  to  have  been  executed 
by  William  Petterson,  describing  him,  how- 
ever, in  the  body  of  the  deed  as  "  William  Pat- 
terson, late  a  soldier  in  the  Revolutionary  War, 
in  Hazen's  Regiment,"  to  John  Blanchard,  of 
the  City  of  N.  Y.,  gentleman,  bearing  date  Dec. 
6,  1790.  This  deed  was  duly  acknowledged, 
and  was  recorded  in  the  clerk's  office  of  Onon- 
daga Co.,  June  8,  1808.  It  was  objected  to  as 
not  being  from  William  Patterson,  the  pat- 
entee, but  from  William  Petterson.  The  ob. 
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jection  was  overruled,  and  this  presents  the 
first  point  in  the  case. 

In  Jackson  v.  Boneluim,  15  Johns. ,  226,  the 
name  of  the  soldier  to  whom  the  patent  was  is- 
sued was  Moses  Minner.  The  lessors  claimed 
as  heirs  at  law  to  Moses  Miner,  and  proved  that 
their  ancestor  was  a  soldier  in  the  N.  Y.  line. 
The  court  say,  "  the  only  difficulty  in  the  case 
arises  from  the  name  being  spelled  Minner  in- 
stead of  Miner.  It  is  evident  that  the  soldier, 
under  whom  the  lessors  claim,  wrote  his  name 
Miner,  and  if  it  had  been  shown  that  there  had 
been  in  the  army  any  man  by  the  name  of  Min- 
ner, the  patent  would  be  deemed  to  have  issued 
to  him.  But  nothing  of  that  kind  appearing, 
148*]  it  must  be  considered  a  *mere  misspell- 
ing of  the  name,  which  cannot  affect  the  iden- 
tity of  the  person ;  nor  is  it  such  a  difference 
in 'the  spelling  as  to  make  it  a  distinct  name." 
The  difference  in  sound  between  the  two  names 
in  that  case,  as  they  are  ordinarily  divided  and 
pronounced,  is  greater  than  in  the  case  now 
before  the  court.  The  letter  "e"  is  often  pro- 
nounced broad  like  "a,"  and  the  two  names, 
when  spoken  by  the  mass  of  ordinary  men,  in 
common  and  rapid  conversation,  would  be  pro- 
nounced alike.  In  Jackson  v.  Boneham,  there 
was  no  identification  of  the  soldier  for  whom 
the  patent  was  intended,  except  his  name.  The 
regiment  or  company  to  which  he  belonged 
was  not  shown.  In  the  case  at  bar  the  ballot- 
ing-book,  which  is  the  authority  on  which  the 
patent  issues,  describes  the  soldier  for  whom 
it  was  intended,  as  a  private  in  Hazen's  Regi- 
ment; and  the  deed  describes  the  grantor  there- 
in, as  William  Patterson,  late  a  private  in  Ha- 
zen's Regiment,  leaving  no  doubt  that  the 
grantor  meant  to  represent  himself  as  the  per- 
son to  whom  the  patent  had  issued;  and  it  not 
having  been  shown  that  there  was  any  soldier 
in  that  regiment  by  the  name  of  Patterson,  I 
am  of  opinion  that  the  evidence  of  identity  was 
prima  facie,  sufficient.  The  cases  of  Jackson  v. 
Stanley,  10  Johns.,  133;  Jackson  v.  Hart,  12 
Johns. ,  77,  and  Franklin  v.  Talmadge,  5  Johns., 
84,  have  also  some  bearing  on  this  question. 

It  would  have  been  competent  for  the  de- 
fendant to  have  shown  tbat  the  grantor  in  the 
deed  to  Blanchard  was  not  the  patentee  intend- 
ed by  the  grant  from  the  State.  Jackson  v, 
Goe*,  13  Johns.,  518. 

2.  The  deed  from  Blanchard  and  wife  to  Asa 
Danforth  was  objected  to,  as  not  having  been 
sufficiently  proved.  It  bore  date  Mar.  27,  1792, 
and  was  witnessed  by  John  Durham  and  Phin- 
eas  Pierce. 

It  was  proved  that  Pierce  left  the  State  more 
than  twenty  years  before  the  trial  and  was  said 
to  have  died;  and  his  handwriting  was  proved. 
The  deed  describes  the  grantors  as  being  of 
the  City  of  N.  Y.  It  was  proved  that  dili- 
gent inquiry  had  been  made  there  for  the 
other  witness,  Durham,  and  that  he  could  not 
be  found,  nor  any  trace  of  him  discovered 
there.  But  the  witness  subsequently  learned 
149*]  *that  a  man  of  that  name  once  lived 
in  the  City  of  New  York,  and  afterwards  in 
Newtown,  Tioga  Co.,  where  he  died.  He  had 
also  a  son  of  the  same  name,  who  died  at  New- 
town  about  a  year  before  the  trial.  Benjamin 
Durhhm  testified  that  his  grandfather's  name 
was  John  Durham;  that  he  had  lived  in  N.Y., 
as  the  witness  understood,  and  died  previous 
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to  1804.  The  witness'  father's  name  was  also 
John  Durham,  and  he  was  dead.  He  also  pro- 
duced an  instrument  purporting  to  have  been 
executed  by  John  Durham,  which  the  witness 
understood  to  'be  his  grandfather's  handwrit- 
ing. It  had  been  long  in  his  possession,  and 
he  had  no  other  knowledge  of  his  grandfather's 
handwriting  than  from  that  instrument.  From 
such  knowledge,  the  witness  testified,  that  he 
believed  the  handwriting  subscribed  to  the  deed 
from  Blanchard  and  wife  to  Danforth,  was 
the  handwriting  of  John  Durham,  his  grand- 
father. 

The  defendant  proved  that  there  were.Vith- 
in  a  few  years  before  the  trial,  two  men  of  the 
name  of  John  Durham  living  within  this  State, 
of  the  age  of  between  50  and  60.  It  also  ap- 
peared that  there  were  two  men  of  the  name 
of  John  Blanchard  residing  in  N.  Y.  in  1792  ; 
and  the  defendant  claimed  under  a  deed  from 
one  John  Blanchard  to  Justus  McKinstry,  bear- 
ing date  Nov.  7,  1817.  The  grantor  was  de- 
scribed as  being  late  of  the  City  of  N.  Y.,  and 
in  addition  to  the  objection  to  the  proof  of  the 
plaintiff's  deed  from  John  Blanchard,  it  was 
contended  that  he  was  bound  to  identify  the 
John  Blanchard  under  whom  he  claimed. 

It  was,  undoubtedly,  necessary  for  the  plaint- 
iff to  show,  with  reasonable  certainty, that  Dur- 
ham, the  other  witness  to  the  deed,  was  either 
dead  or  beyond  the  jurisdiction  of  the  court. 
Proof  that  he  could  not  be  found  or  heard  of, 
upon  diligent  search  or  inquiry,  would  be  evi- 
dence of  his  death  or  absence. 

If  the  testimony  of  Benjamin  Durham  was 
admissible,  and  it  was  not  objected  to,  it  iden- 
tifies the  witness  to  the  deed,  as  his  grandfa- 
ther, who  died  previous  to  1804. 

I  am  inclined  to  think  his  testimony  was  ad- 
missible for  that  purpose.  He  was  in  posses- 
sion of  an  instrument  in  the  handwriting  of  his 
grandfather  and,  from  the  knowledge  of  his 
*handwriting,  acquired  from  that  in-  [*15O 
strument,  which  had  been  long  in  his  posses- 
sion, he  believed  the  handwriting  to  the  deed 
from  Blanchard  to  Danforth  to  be  his  grand- 
father's. If  so,  his  grandfather  was  the  wit- 
ness to  the  deed,  and  being  dead,  the  proof  of 
the  handwriting  of  the  other  witness  was  suf- 
ficient. 

But  whether  competent  or  not,  as  it  was  not 
objected  to,  it  must  be  considered  as  received 
by  consent. 

As  to  the  identity  of  Blanchard,  the  grantee 
from  the  soldier,  and  the  grantor  in  the  deed 
to  Danforth,  the  rule,  as  laid  down  by  Judge 
Spencer,  in  Jackson  v.  Ooes,  13  Johns.,  523,  is 
this:  "Whenever  the  plaintiff  introduces  a 
deed  conveying  the  premises  to  a  person  of  the 
name  of  his  lessor,  it  is  prima  facie  evidence 
that  the  lessor  is  the  real  grantee.  The  burden 
of  disproving  this  and  repelling  the  presump- 
tion, is  thrown  on  the  defendant,  and  he  may 
prove  that  it  was  granted  to  a  different  person 
of  the  same  name."  But  it  is  not  sufficient  for 
him  to  prove  that  there  was  another  person  of 
the  same  name.  He  must  prove  that  he  was 
the  person  to  whom  the  grant  was  made ;  other- 
wise, the  prima  facie  evidence  of  the  plaintiff 
is  not  repelled. 

It  must  be  entirely  immaterial,  whether  the 
question  of  identity  relates  to  the  lessor  or  to  a 
previous  grantee  from  whom  the  lessor  derives 
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his  title.  The  rule  laid  down  in  Jackson  v. 
Goes,  is  expressly  recognized  and  reiterated  in 
Jackson  v.  King,  5  Cow.,  241. 

The  defendant  cannot  now  object  the  doc- 
trine of  Wendell  v.  Wadsworth,  20  Johns.,  659, 
that  the  deposit  of  the  deed  from  Blanchard  to 
Danforth  was  not  notice  to  subsequent  bona 
_fide  purchasers.  The  question  of  notice  was 
not  raised  at  the  trial.  If  any  objection  had 
been  taken  by  the  defendant  on  that  ground, 
non  constat,  but  actual  notice  might  have  been 
brought  home  to  him. 

The  counsel  were  not  precluded  from  going 
to  the  jury.  The  case  states  that  the  counsel 
for  the  defendant  rose  to  address  the  jury,when 
the  judge  stated  his  views  of  the  case,  and  re- 
marked, in  conclusion,  that  he  should  charge 
the  jury  that  the  plaintiff  was  entitled  to  re- 
•covej  five  ninths  of  the  premises  in  question; 
upon  which  the  defendant's  counsel  omitted  to 
15  l*]*sum  up  the  cause.  This  was  a  volun- 
tary, not  a  compulsory  relinquishment  of  his 
right  to  address  the  jury. 

The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 

Cited  in— 8  Wend.,  634 ;  11  Wend.,99, 133 ;  14  Wend., 
617;  19  Wend.,  165;  3  Paige,  553;  18  N.  Y.,  92.  96;  2 
Barb.,  653;  5  Barb.,  452;  26  How.  Pr.,  244;  52  How. 
Pr.,  284  ;  80  111.,  30 ;  43  Mo.,  344. 


NORRIS  v.  DURHAM. 

Practice — Motion  in  Arrest — Notice — Pleading. 

A  motion  in  arrest  of  judgment  must  be  noticed 
for  some  day  within  the  first  four  days  of  the  term 
next  after  the  trial.  If  noticed  for  a  day  after  that 
it  comes  too  late,  and  cannot  be  heard. 

A  motion  in  arrest  was  made,  on  the  ground  that 
the  4th  count  of  the  declaration  in  assumpsit  was  de- 
fective in  not  stating  any  promise,  which  was  true 
as  to  the  copy  of  the  declaration  served ;  but  the 
-draft  of  the  declaration  and  the  Nisi  Priws  record, 
contained  that  clause.  The  motion  was  denied  as 
coming  too  late;  but  the  court  said,  if  in  season, 
they  would  have  allowed  an  amendment. 

Where  one  of  several  counts  is  bad  and  the  yer- 
•  diet  general,  judgment  will  be  arrested,  unless  it  be 
amendable  by  the  judge's  notes,  so  as  to  apply  the 
verdict  to  the  good  counts.  This  may  be  done  on 
hearing  the  motion. 

In  assumpsit,  where  the  plaintiff  declares  in  sev- 
eral counts,  he  cannot  be  compelled  on  the  trial  to 
elect  which  count  he  will  proceed  upon. 

Where  the  declaration  contains  counts  upon  a 
special  contract  unexecuted,  which  is  proved,  and 
an  extension  or  alteration  of  the  contract  is  shown, 
the  plaiatiff  cannot  recover  at  all,  because  of  vari- 
ance. 

Four  counts  were  on  a  special  contract  to  carry, 
and  the  5th  against  the  defendant  as  a  common  car- 
rier. The  special  contract  to  carry  being  proved, 
•and  evidence  given  to  vary  the  terms  of  it,  held.the 
jury  should  be  charged  that  if  they  believed  the 
parties  had  varied  the  terms  of  it,  they  should  find 
for  the  defendant ;  for  he  would  not  be  liable  as  a 
common  carrier,  but  only  on  the  special  contract. 

Citations-1  Johns.,  506;  11  Johns..  100;  Bull.  N. 
P.,  139 ;  4  Bos.  &  P.,  355. 

A  SSUMPSIT,  tried  at  the  Madison  Circuit. 
-Q-  Mar.,  1827,  before  Williams,  Circuit  J. 

The  declaration  contained  four  special  counts 
-on  an  assumpsit  by  the  defendant  to  transport 
boards  on  the  canal  to  Albany  within  a  certain 
time,  which  he  neglected  to  do.  The  5th  count 
was  the  ordinary  one  in  assumpsit  against  the 
defendant  as  a  common  carrier. 

The  proof  at  the  trial  was,  that  the  defend- 
-ant  engaged,  in  writing,  to  convey  the  boards 
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within  a  certain  time,  but  was  prevented,  and 
the  boards  were  detained  by  the  freezing  of  the 
canal. 

The  defendant  moved  for  a  nonsuit,  on  the 
ground  of  a  variance  between  the  contracts 
stated  in  the  several  counts.and  the  one  proved. 
The  motion  was  overruled. 

The  defendant  then  moved  that  the  plaintiff 
be  compelled  to  elect  which  count  in  his  dec- 
claration  he  would  rely  upon.  This  motion  was 
also  overruled. 

The  defendant  then  gave  proof  calculated  to 
show  that  the  time  of  transportation  in  the  spe- 
cial contract  set  out  in  the  declaration  and 
proved  in  evidence  was,  subsequent  to  the  first 
*contract,  enlarged  by  parol,  on  condi-[*152 
tion  that  the  freezing  of  the  canal  should  pre- 
vent the  transportation  within  the  time  men- 
tioned in  the  original  contract. 

The  judge  charged,  that  if  the  jury  found 
the  extension  of  the  time,  then  the  defendant 
was  liable  as  a  common  carrier  under  the  4th 
count,  and  the  question  would  be  one  of  dili- 
gence. 

Verdict  for  the  plaintiff. 

In  the  copy  of  the  declaration  served  on  the 
defendant,  no  promise  was  laid  in  the  4th 
count. 

At  the  last  February  Term, 

Mr.  8.  L.  Edwards  moved  in  arrest  of  judg- 
ment, for  the  defect  in  the  4th  count;  or  for  a 
new  trial,  on  the  ground  of  variance  between 
the  declaration  and  proof;  and  because  the 
judge  should  have  compelled  the  plaintiff  to 
elect  between  his  counts;  and  also  for  error  in 
the  charge. 

Notice  of  the  motion  in  arrest  was  not  given 
till  after  October  Term,  1827. 

Mr.  J.  A.  Spencer,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  The  motion  in 
arrest  of  judgment  came  too  late.  Notice 
should  be  given  of  such  a  motion  within  the 
first  four  days  of  the  term  next  next  after  trial. 
Here  notice  was  first  given  for  the  fourth  term. 

But,  under  the  circumstances  of  the  case.had 
the  motion  been  made  in  season,  we  would  al- 
low an  opportunity  to  amend,  as  it  appears  the 
assumpsit  clause  in  the  fourth  count  was  in  the 
draft  of  the  declaration,  and  in  the  Nisi  Prius 
record. 

The  questions  on  the  case  are,  first,  as  to  the 
variance.  Though  the  first  three  counts  are 
not  drawn  as  artificially  as  they  might  have 
been,  yet  I  incline  to  the  opinion  expressed  by 
the  judge  at  the  trial,  that  the  evidence  sup- 
ports them  all.  I  think  it  more  particularly 
applicable  to  the  third. 

The  judge  was  right  in  refusing  the  nonsuit; 
and  I  know  of  no  practice  compelling  a  plaint- 
iff to  elect,  on  the  trial,  which  of  his  [*153 
counts  he  will  apply  the  evidence  to  in  this  ac- 
tion. Where  there  are  several  counts  in  the 
declaration,  and  one  bad,  upon  a  general  ver- 
dict, judgment  will  be  arrested  unless  the  ver- 
dict can  be  amended  by  the  judge's  notes,  so 
as  to  apply  it  to  the  good  counts;  and  it  is  not 
too  late,  on  a  motion  in  arrest  of  judgment, for 
the  plaintiff  to  move  for  such  amendment.  (1 
Johns.,  506;  11  Johns.,  100.) 

Was  there  any  misdirection  by  the  judge  ? 
The  action  was  upon  a  special  contract,  and 
that  contract  was  proved.  The  plaintiff  must, 
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therefore,  recover  upon  that  contract,  or  fail 
In  his  action.  There  is  no  ground  for  resort- 
ing to  a  common  count.  If  the  plaintiff  has 
no  special  count  under  which  bis  special  con 
tract  can  be  received  in  evidence,  he  must  be 
nonsuited. 

So,  if  the  jury  believed  that  the  plaintiff  sub- 
sequently extended  the  time,  then  the  boards 
were  carried  under  a  different  contract  from 
that  declared  on,  and  the  plaintiff  could  not  re- 
cover at  all  ;  not  on  the  special  counts.because 
of  the  variance ;  not  on  the  common  counts, 
because  there  was  a  special  agreement.  (Bull. 
N.  P.,  139  ;  4  Bos.  &  P.,  355.)  I  think,  there- 
fore, the  judge  erred  in  instructing  the  jury  to 
find  a  verdict  on  the  common  count. 

A  new  trial  should  be  granted,  the  costs  to 
abide  the  event. 

New  trial  granted. 

Cited  in-3Den.,  354;  13  Barb.,  162;  7  How.  Pr.,23; 
3  Abb.  Pr.,  429 ;  7  Wall.,  570. 


154*]        *STONE  v.  HOOKER. 

Promise  to  Indemnify  against  a  Trespass—  When 
Valid  —  What  Damages  may  be  Recovered  on— 
Agents  of  Promisee  —  Cognovit  —  Covenant  of 
Warranty—  Breach  of. 

A  promise  to  indemnify  against  a  trespass  is  valid, 
unless  the  promisor  show  that  the  promisee  knew 
the  act  to  be  a  trespass,  and  illegal. 

A  promise  to  indemnify  one  against  a  trespass, 
includes  an  authority  to  the  promisee  to  employ 
and  indemnify  agents  ;  and  if  he  is  compelled  to 
pay  such  agents  damages  recovered  against  them 
for  the  trespass,  he  may  recover  over  against  his 
promisor,  the  same  as  for  damages  paid  by  the 
promisee  directly,  to  the  person  trespassed  upon. 

Where  such  agents  were  severally  sued  by  the 
person  trespassed  upon,  the  original  promisor  hav- 
ing notJoe,  one  of  them  after  trial  and  recovery 
against  another,  gave  a  cognovit  in  his  own  suit,  and 
paid,  and  his  promisor  paid  him  :  held,  the  agent  ap- 
pearing to  have  acted  in  good  faith,  that  the  orig- 
inal promisee  might  recover  the  amount  of  what  he 
thus  paid. 

A  warrantee  of  land  may  abandon  possession 
without  suit  ;  and  If  the  title  be  in  fact  defective. 
may  still  recover  against  his  warrantor  :  but  the 
burden  of  proof,  as  to  want  of  title  lies,  in  such 
case,  on  the  warrantee.  Per  cur.,  arguendo,  on  the 
authority  of  Hamilton  v.  Cutts,  4  Mass.,  349. 

One  promises  to  indemnify  another  against  a  tres- 
pass. On  suit  for  the  trespass,  the  latter  gives  a  cog- 
novit. The  burden  lies  with  him  to  prove  the  cogno- 
vit was  not  for  too  much.  So  if  the  agent  of  the 
latter  give  a  cognovit  for  a  sum  which  his  principal 
pays. 

Citations—  17  Johns.,  142  ;  2  Johns.  Cas.,  54  ;  Cowp. 
343  ;  4  Mass.,  349. 

A  SSUMPSIT,  tried  at  the  Jefferson  Circuit 
Xl  Dec.  20,  1826,  before  Williams,  Circuit  J., 
when  a  verdict  was  found  for  the  plaintiff. 

Mr.  C.  P.  Kirkland  now  moved  for  a  new 
trial. 

Mr.  S.  Beardsley,  contra. 

Curia,  per  WOODWORTH,  J.  The  plaintiff 
declared  in  aseumpttit,  on  a  promise  to  indem- 
nify him  for  taking  possession  of  a  fishing 
ground  in  possession  of  one  Mason. 

The  promise  was  sufficiently  proved. 


nt-  Warranty  —  Breach  of—  What 
amounts  to—  Eviction. 

For  a  full  discussion,  see  Vanderkarr  v.  Vander- 
karr,  11  Johns.,  122,  note. 
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It  appeared  at  the  trial,  that  the  plaintiff  was 
employed  by  the  defendant  to  take  possession ; 
that  he  engaged  a  number  of  persons  under 
him;  that  possession  was  taken  in  a  peaceable 
manner  by  drawing  the  seine  around  it;  that 
no  damage  was  done  to  any  person  or  proper- 
ty; that  after  they  had  taken  possession,  Ma- 
son came  and  attempted  to  cut  their  ropes;  that 
they  resisted  and  prevented  him  from  destroy- 
ing their  seine,  but  did  no  injury  to  him  or  his 
property.  Evidence  was  offered  to  show  that 
one  Hounstield  was  the  reputed  owner,  and 
the  defendant  the  reputed  agent,  and  that  the 
plaintiff  so  considered  him;  but  the  promise 
was  express  by  the  defendant  that  he  would 
indemnify,  and  no  evidence  was  adduced  to 
prove  the  fact  of  his  agency.  General  reputa- 
tion was  alone  relied  upon. 

It  appears  to  me,  that  the  plaintiff  looked  to 
the  defendant  for  indemnity;  and  that  it  was 
intended  he  should  be  finally  responsible. 

*Mason  sued  Stalenand  Winch,  two  [*155 
of  the  persons  concerned  with  the  plaintiff , and 
recovered.  Stalen  sued  the  plaintiff  and  re- 
covered on  his,  the  plaintiff's,  promise  of  in- 
demnity. This  judgment  the  plaintiff  paid. 
Mason  also  sued  E.  Sawyer  and  E.  Sawyer,  Jr., 
for  the  same  cause,  and  obtained  judgment  by 
confession,  for  $149.79,  damages  and  costs. 
This  judgment  was  objected  to,  on  the  ground 
that  it  was  by  confession.  The  counsellor  the 
plaintiff  and  defendants  in  this  last  suit  were 
examined  as  Witnesses;  and  by  their  testimony 
it  appeared  that  all  the  suits  commenced  by 
Mason  depended  on  the  same  facts  and  the- 
same  principles  of  law;  that  after  the  first  suit 
was  tried,  it  would  have  been  a  useless  expense 
to  contest  the  others;  and  that,  if  the  cause 
been  tried,  a  greater  sum  would  have  been  re- 
covered than  the  amount  of  the  cognovit.  It 
also  appeared  that  the  defendant  had  notice  of 
the  causes;  and  was  requested  to  attend  to  the 
defense;  but  did  not. 

The  plaintiff  then  produced  the  record  of  the 
recovery  of  a  judgment  against  him,  in  favor 
of  E.  Sawyer,  for  $142.44  damages  and  $40.56 
costs,  founded  on  the  promise  of  the  plaintiff 
to  indemnify  him  for  the  trespass.  This  judg- 
ment the  plaintiff  had  paid. 

The  jury  found  a  verdict  for  the  plaintiff. 

The  promise  to  indemnify  being  established, 
and  that  promise  relating  to  and  binding  the 
defendant  personally,  there  remain  two  ques- 
tions to  be  considered : 

1.  Whether  the  promise  was  to  indemnify 
against  an  unlawful  act.     If  not,  then, 

2.  Whether  the  defendant  is  liable  in  conse- 
quence of  the  recovery  of  the  judgment  of 
Mason  against  the  Sawyers,   that  judgment 
having  been  obtained  by  confession. 

As  to  the  first,  it  is  quite  clear  that  the  prom- 
ise is  valid.  In  Coventry  v.  Barton,  17  Johns., 
142,  the  law  in  relation  to  this  point  appears  to 
be  fully  settled.  The  distinction  taken  between 
promises  of  indemnity  that  are,  and  those 
which  are  not  void,  is  this:  if  the  act  directed 
or  agreed  to  be  done,  is  known  at  the  time  to 
be  a  trespass,  an  express  promise  to  indemnify 
would  be  illegal  and  void;  but  if  it  was  not. 
known,  at  the  time,  to  be  a  trespass,  the  prom- 
ise of  indemnity  is  a  *good  and  valid  [*15tt 
promise.  For  this,  Cowp.,  843,  is  cited.  So 
also  in  Allaire  v.  Ouland,  2  Johns.  Cas.,  54,  a 
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similar  principle  is  recognized.  One  point 
there  decided  was,  that  where  the  principle  di- 
rected his  servant  to  enter  into  the  locus  in  quo, 
claiming  and  declaring  it  to  be  his  own,  and 
the  servant,  relying  on  the  truth  of  the  declara- 
tion, did  enter,  but  in  fact  the  locus  belonged 
to  another  person,  and  the  entry  was  a  tres- 
pass, yet  the  act  of  the  servant  was  lawful,  and 
a  good  consideration  for  the  promise  to  indem- 
nify. 

In  this  case  there  is  no  evidence  to  show  the 
plaintiff  knew  that  the  entry  would  be  a  tres- 
pass, nor  that  Mason  had  any  well  founded 
claim  to  the  premises.  He  is,  consequently, 
entitled  to  the  protection  afforded  by  the  de- 
fendant's promise. 

The  next  point  is,  as  to  the  recovery  of  the 
judgment  by  cognovit ;  and  here,  it  seems  to 
me  the  question  is,  has  enough  been  shown  to 
satisfy  the  court  that  Mason  was  entitled  to  so 
large  a  recovery?  This  is,  undoubtedly,  nec- 
essary for  the  plaintiff  to  show.  That  Mason 
was  entitled  to  a  judgment,  we  may  well  pre- 
sume; for  on  the  same  state  of  facts  he  had 
previously  recovered,  in  a  court  of  competent 
jurisdiction,  a  judgment  against  a  co-trespass- 
er. The  counsel  for  Mason  testified,  and  was 
not  objected  to,  that  if  the  cause  had  been 
tried,  a  larger  sum  would,  in  the  opinion  of 
the  witness,  have  been  recovered.  No  contra- 
dictory proof  was  offered.  The  defendants  in 
that  cause  acted  with  good  faith.  They  availed 
themselves  of  the  most  favorable  terms,  as  they 
supposed — such  terms  as  they  undoubtedly 
would  have  acceded  to,  had  there  been  no 
claim  of  a  recovery  over.  The  defendant  in 
this  cause,  although  notified,  appears  to  have 
abandoned  the  defense.  Under  all  these  cir- 
cumstances, were  not  the  defendants  warrant- 
ed in  taking  the  course  they  did?  I  think  they 
were,  inasmuch  as,  in  the  absence  of  counter 
proof,  it  may  be  fairly  presumed  that  the  ac- 
ceptance of  a  cognovit  by  Mason  for  $100,  the 
amount  of  damages,  was  more  favorable  to  the 
defendant  than  a  trial,  had  it  taken  place. 

On  principle,  then,  this  must  be  considered 
as  obligatory  on  the  defendant,  it  satisfactorily 
appearing  that  Masons'  claim  for  damages 
more  than  equalled  the  cognovit. 
157*]  *In  Hamilton  v.  Cutts,  4  Mass.,  349, 
the  action  was  on  a  covenant  of  warranty  of 
lands.  The  plaintiff  had  permitted  the  person 
who  claimed  the  land  to  take  possession  on  the 
ground  of  a  paramount  title,  and  then  prose- 
cuted the  representatives  of  his  grantor,  to  re- 
cover damages.  There  had  been  no  evidence 
of  a  legal  ouster.  Ch,  J.  Parsons,  in  giving 
the  opinion  of  the  court,  answers  the  objec- 
tion by  saying,  "  the  tenant  may  yield  to  a  dis- 
possession without  losing  his  remedy  on  the 
covenant  of  warranty.  There  is  no  necessity 
for  him  to  involve  himself  in  a  lawsuit,  to  de- 
fend against  a  title  which  he  is  satisfied  must 
ultimately  prevail.  But  he  consents  at  his  own 
peril.  If  the  title  to  which  he  has  yielded  be 
not  good,  he  must  abide  the  loss;  and  in  a  suit 
against  his  warrantor,  the  burden  of  the  proof 
will  be  on  the  plaintiff." 

This  doctrine  appears  to  me  to  be  sound,  and 
applicable  to  the  case  under  consideration.  The 
defendants,  in  the  suit  commenced  by  Mason, 
were  not  bound  to  go  through  the  form  of  a 
trial,  which  there  is  ground  to  believe  would 
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have  resulted  in  a  heavier  judgment.  It  is  ad- 
mitted that  the  cognovit  was  given  at  their  peril, 
so  far  as  respects  the  question  of  a  recovery 
over.  The  burden  of  proof  lies  with  the  now 
plaintiff,  to  show  that,  under  the  circumstances 
of  the  case,  the  step  taken  did  not  exonerate 
the  defendant.  I  think  he  has  done  so,  and 
that  the  motion  for  a  new  trial  must  be  denied. 
New  trial  denied. 

Cited  in— 9  Cow..  703  (n) :  15  Wend.,  427 ;  2  Hill,  505 ; 
4  Hill.  646 ;  H.  &  D.,  179  ;  i4  N.  Y.,  332  :  24  N.  Y.,  191 ; 
41  N.  Y.,  469;  6  Barb.,  168 ;  15  Barb..  348 ;  5  How.  Pr., 
11 ;  14  Abb.  Pr.,  144 ;  9  Bos.,  78 ;  33  N.  J.  L.,  333 ;  66 
Pa.  St.,  221. 


*VAN  BEUREN  AND  SANDS  [*15& 

v. 
WILSON. 

Admiralty — Where  Freight  is  not  Earned, 
Wages  Cannot  be  Recovered — Contra,  Where 
Loss  of  Freight  is  Due  to  Default  of  Master 
or  Owners — Action  Under  Act  of  Congress. 

"Wages  cannot,  in  general,  be  recovered  by  a  sea- 
man, where  no  freight  has  been  earned,  and  there  is 
no  fault  of  the  master  or  owners  occasioning  the 
failure. 

It  is  not  sufficient,  to  entitle  seamen  to  wages, 
that  the  freight  be  lost  without  their  fault.  It  must 
be  owing  to  the  fraud  or  other  wrongful  act,  or 
some  fault  of  the  master  or  owner ;  or,  at  least, 
some  act  or  omission  on  the  part  of  the  master  or 
owner,  over  which  the  seamen  can  have  no  possible 
control. 

The  defendants  shipped  the  plaintiff,  a  seaman,  on 
a  voyage  from  N.  Y.  to  Newry,  in  Ireland,  and 
thence  back  to  a  port  in  the  U.  S.:  and  the  vessel 
was  libeled  in  the  Irish  admiralty  by  one  pretending 
to  be  owner,  and  the  crew  turned  ashore,  and  dis- 
charged by  the  captain.  The  vessel  was  detained 
more  than  a  year,  and  was  finally  restored :  but,  in 
the  meantime,  had  become  so  much  deteriorated  as 
to  be  unworthy  of  repair,  and  was  abandoned  in 
Ireland  to  the  underwriters,  and  never  returned  to 
the  TT.  S.  Held,  that  this  was  not  the  exercise  of 
that  superior  force  over  the  vessel,  which  should  ex- 
empt the  owners  from  liability  to  pay  the  plaintiff 
his  wages,  or  damages  for  discharging  him  from  the 
return  voyage ;  and  held,  also,  that  the  master  and 
owners  were  not  entirely  free  from  fault ;  that  they 
were  bound  to  understand  and  risk  their  title :  or, 
if  it  was  contested  in  a  mere  civil  proceeding,  to 
take  effectual  means  for  liberating  it,  if  possible,  on 
security,  pendente  lite,  so  as  to  prosecute  the  voy- 
age, and  enable  the  vessel  to  earn  freight. 

An  action  will  not  lie  at  the  suit  of  a  seaman 
against  the  owners,  under  the  Act  of  Congress,  7th 
Cong.,  sess.  2.  ch.  62,  sec.  3 ;  and  see  Ogden  v.  Orr,  12 
Johns..  143,  S.  P. 

Citations— Abb.  8h.,pt.  4,  ch.  3 :  3  Johns.,  154 ;  11 
Johns.,  143,  279;  9  Johns.,  350;  1  Pet.  Adm.,  142;  2  Id., 
261, 264;  10  Mass.,  143;  2  Bro.  Adm.,182;  Vin.  Abr.  Mari- 
ners (B.),  pi.  7  ;  Mai.  Lex  Merc,  105,  c,  23 :  Mol.  B.,  2, 
ch.  3,  s.  7 ;  Johns.,  520 ;  1  Sid.,  179  ;  3  Mason.  165, 166 ; 
ClerkeAdm.,  Pr.tit.  41,  43:  5  Esp.,  4;  Act  Feb.  28, 
1803  (Ingersoll's  Dig.,  146). 

IN  ERROR  on  certwrari,  to  the  Marine 
Court  of  the  City  of  N.  Y.  Van  Beuren 
and  Sands  were  sued  below  by  Wilson,  who 
declared  in  assumpsit  for  wages  due  him  as  a 
seaman  on  board  the  brig  Charlotte,  of  which 
the  defendants  were  owners  ;  also  for  damages 
in  discharging  the  plaintiff  in  a  foreign  port, 
against  his  will ;  also  for  work  and  labor  done 
and  performed,  money  paid,  laid  out  and  ex- 
pended ;  also  for  two  months'  wages  due  the 
plaintiff  by  statute,  for  being  discharged  in  a 
foreign  port,  and  the  vessel  being  sold. 

The  defendants  below  pleaded  the  general 
issue,  and  payment,  and  gave  notice  of  special 
matter. 
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The  cause  was  tried  Feb.  16,  1827.  The 
parties  admitted  that  the  plaintiff  below,  Feb. 
10,  1824,  shipped  as  cook  on  board  of  The 
•Charlotte,  to  perform  a  voyage  from  the  port 
•of  N.  Y.  to  Newry,  in  Ireland,  and  from 
thence  to  another  port,  and  back  to  a  port  of 
discharge  in  the  U.  S.,  and  that  the  defend- 
ants were  the  owners  of  the  brig.  That  the 
plaintiff  was  on  board  of  the  brig  from  N.  Y. 
•to  Newry,  at  $14  per  month  ;  and  that  the  ves- 
sel arrived  at  Newry,  and  delivered  her  cargo. 
That  then  she  was  libeled  by  one  Forrest,  in 
the  Court  of  Admiralty  in  Ireland,  some  time 
in  the  month  of  Mar.,  1824,  as  the  property  of 
Forrest,  claiming  to  be  her  owner.  That  the 
•crew  were  then  turned  ashore  by  the  proctor 
of  the  Admiralty  Court,  and  that  the  captain 
159*]  took  a  place  *on  shore,  where  the 
plaintiff  still  continued  to  do  his  duty,  at  the 
captain's  request.  That  Apr.  27,  1824,  the 
sum  of  $26.42,  was  paid  the  plaintiff,  and  a 
receipt  given  for  services  performed  on  board, 
from  NT  Y.  to  Newry.  That  the  vessel  was 
detained  in  the  custody  of  the  admiralty,  until 
some  time  in  Oct.,  1825,  when,  by  a  decree  of 
the  court,  she  was  ordered  to  be  restored  to  the 
•captain  and  owners ;  which  restoration  was 
prevented  by  a  mob,  and  the  captain  was 
killed.  That  the  vessel  had  then  become  so  de- 
teriorated as  not  to  be  worth  repairing,  and 
was  sold  in  Ireland  and  never  returned.  The 
owners  abandoned  her  to  the  insurers,  who 
compromised  with  the  owners.  The  voyage 
was  broken  up,  and  no  freight  was  earned  on 
the  return  voyage.  The  freight. earned  on  the 
voyage  out  was  $1,800.  The  amount  of  the 
freight  and  vessel  was  consumed  in  expenses, 
in  Newry,  in  the  litigation.  If  anything  in  the 
nature  of  wages,  compensation,  damages  or  al- 
lowance, was  due  the  plaintiff  for  services, 
and  for  being  discharged  in  Newry,  it  was  ad- 
mitted that  the  amount  of  the  same  should  be 
$45,  to  wit :  $28  for  time,  and  the  balance,  be- 
ing $17,  for  his  expenses  in  returning  toN.Y. 

Thomas  Cahill,  sworn  for  the  plaintiff  be- 
low, said  the  captain  discharged  the  plaintiff 
below  at  Newry,  Apr.  27,  1824.  The  captain 
insisted  upon  the  plaintiff's  signing  the  receipt 
in  evidence,  or  he  (the  captain)  would  not  pay 
him  (the  plaintiff)  a  cent ;  and  if  the  plaintiff 
would  not  take  it,  the  captain  would  not  pay 
him  anything.  The  witness  said  he  had  a  suit 
for  a  similar  demand  in  the  C.  P.,  as  one  of 
the  crew  of  the  same  brig.  That  the  captain 
said  he  would  not  pay  the  three  months'  pay 
Allowed  by  statute,  into  the  hands  of  the  Con- 
sul at  Newry,  or  make  any  compensation  other 
than  that  mentioned  in  the  receipt.  The  court 
below  gave  judgment  for  the  plaintiff  for  $45 
•damages  and  the  costs. 

Mr.  D.  Lord,  Jr.,  for  the  plaintiffs  in  error. 
The  services  of  the  plaintiff  below  being  termi- 
nated on  his  discharge,  he  could  recover  noth- 
ing for  work  done ;  nor  could  he  for  money 
paid,  since  his  expenses  were  neither  at  our  re- 
1OO*]  quest,  nor  for  our  *account;  nor  could 
he  recover  as  having  fulfilled  the  contract  of 
service,  since  the  voyage  was  broken  up. 

The  plaintiff  below  could  not  recover  any- 
thing from  the  owners  under  the  Act  of  Con- 
gress of  Feb.  28.  1803,  sec.  3(Ingersoll's  Dig. 
Isted.  p.  146).  Ogfon  v.  Orr,  12  Johns..  143, 
is  conclusive  upon  this  point. 
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It  may  be  added,  too,  that  the  Act  relates  to 
a  voluntary  discharge,  and  not  to  one  where 
the  voyage  is  broken  up  through  necessity;  or 
to  a  sale  of  the  ship,  or  to  the  discharge  of  a 
seaman  with  his  own  consent ;  and  the  penalty 
of  the  payment  is  on  the  master. 

Under  the  principles  of  commercial  law,  by 
which  this  question  must  be  judged,  the 
plaintiff  below  can  recover  nothing. 

Freight  is  the  mother  of  wages  ;  and  where, 
from  the  failure  of  the  voyage,  no  freight  is 
earned,  no  wages  are  due.  Abb.  Ship.,  pt.  4, 
ch.  3,  sec.  1  ;  Dunnett  v.  Tolwagen,  3  Johns., 
154;  Icard  v.  Gould,  11  Johns.,  278;  Wet- 
more  v.  Henshaw,  12  Johns.,  324.  In  the  case 
last  cited,  there  is  a  full  discussion  upon  the 
law  of  seamen's  wages,  by  Thompson,  J. 

This  rule  often  operates  for  the  seaman.  He 
may  not  complain  when  it  operates  against 
him.  If  sick,  so  that  he  is  a  burden  instead  of 
a  benefit,  by  virtue  of  this  rule  he  receives 
wages.  If  captured,  and  the  vessel  be  navi- 
gated by  a  new  crew,  and  earn  freight,  he  re- 
ceives wages  without  deduction  ;  and  this  by 
mere  force  of  the  rule,  without  regard  to  the 
policy  on  which  it  is  founded  ;  because,  being 
separated  from  the  ship,  his  interest  in  its  safe- 
ty, or  in  the  performance  of  the  voyage,  can 
avail  nothing  to  the  owners.  See  12  Johns., 
324,  and  Girard  v.  Ware,  1  Pet.  C.  C.,  142. 
So,  during  a  long  embargo,  he  receives  wages, 
according  to  the  ultimate  earning  of  freight, 
for  a  period  when  he  renders  no  service.  Scale 
v.  Thompson,  4  East,  546. 

It  is,  therefore,  entirely  just  to  apply  the  rule 
on  the  other  side.  Accordingly,  if,  by  capt- 
ure, the  voyage  is  defeated,  and  no  freight 
earned,  no  wages  are  due.  So  when  the  vessel, 
being  seaworthy  when  she  sets  out,  Becomes 
unseaworthy  during  the  voyage,  no  freight  be- 
ing earned,  no  wages,  *even  for  the  [*161 
period  of  service,  are  due.  Porter  v.  Andrews, 
9  Johns.,  350.  In  the  case  cited,  the  court  say: 
"  There  is  no  case  to  be  found  which  allows 
wages  where  no  freight  is  earned,  and  when 
the  loss  of  the  voyage  is  not  to  be  imputed  to 
the  default  of  the  master  or  owner."  See,  also, 
Hindman  v.  Shaw,  2  Pet.  Adm.  Dec.,  264. 
And  where  a  ship  was  seized  in  a  foreign  coun- 
try, and  there  condemned  for  a  breach  of  its 
laws,  wages  after  seizure  were  denied.  Oxnard 
v.  Dean,  10  Mass.,  143. 

Now,  in  the  present  case,  the  voyage  was  de- 
feated without  the  fault  of  the  master  or  own- 
er. No  homeward  freight  was  earned,  and, 
therefore,  no  wages  were  due,  the  wages  to  the 
time  of  discharge  being  paid.  And  if  no  wages 
are  due,  it  is  but  a  subterfuge  here  to  say  that 
anything  is  due  in  their  stead. 

The  owner  cannot  be  made  liable  for  the 
discharge  of  the  mariner. 

The  seizure  of  the  ship,  under  the  claim  of 
property,  was  no  fault  or  misconduct  of  the 
owner  ;  and  by  the  decree  of  restitution, which 
was  conclusive  as  to  the  title,  his  right  is  af- 
firmed, and  he  presented  faultless  on  this  score. 

The  being  subject  to  unjust  claims  and  law- 
suits is  a  contingency  ;  one  of  the  chances  to 
which,  in  some  form  or  other,  all  things  are 
subject.  By  it,  the  pursuing  of  the  voyage  was 
frustrated,  the  owners  were  prevented  from 
employing  the  ship,  the  mariners  from  render- 
ing any  services  to  it.  By  the  detention,  not 
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the  fault  of  the  owners,  the  ship  becomes  lost, 
no  freight  is  earned,  no  fund  is  created  for  the 
payment* of  wages,  a  common  loss  takes  place. 
The  owners  lose  the  ship  ;  they  also  lose  the 
freight ;  they  lose,  in  expenses,  the  freight 
which  they  had  already  received,  and  much 
more;  the  captain  loses  his  life;  the  crew  must 
lose  their  wages.  If  it  is  said  that  the  ship, 
being  the  owners',  any  loss  of  the  voyage  grow- 
ing out  of  its  condition  ought  to  fall  on  them, 
it  is  replied,  that  in  case  of  capture, shipwreck, 
or  supervening  unseaworthiness,  the  misfort- 
une is  directly  and  primarily  that  of  the  ship; 
while  it  is,  consequentially,  but  certainly,  the 
loss  of  the  seamen. 

162*]  *Was  there  any  fault  in  the  master's 
discharging  the  crew,  under  the  circumstances, 
after  waiting  as  he  did  ?  Was  he  to  detain  the 
crew  in  idleness,  and  at  a  ruinous  expense,  for 
which  he  could  not  be  reimbursed,  for  the  in- 
definite period  of  a  litigation  in  the  admiralty 
in  Ireland,  concerning  the  property  of  an  Amer- 
ican vessel  ?  Was'it  not  correct  in  him,  as  soon 
as  he  saw  the  probable  delay,  to  discharge  his 
crew,  who,  if  they  had  remained  during  the 
twenty-one  months'  detention,  would  at  last 
have  lost  their  wages,  because  the  vessel  be- 
came ruined  by  the  delay,  and  could  not  earn 
freight  home  ?  Did  the  master,  in  this,  break 
his  contract,  so  as  justly  to  deserve  an  award 
of  damages  against  him  and  his  owners,  by  set- 
ting the  mariners  free,  when  he  found  that  it 
was  impossible  either  for  them  to  serve  the  ship, 
or  for  the  ship  to  provide  for  their  support  or 
their  wages  ?  In  fine,  was  there  ever,  or  can 
there  be,  a  juster  case  for  the  application  of 
the  general  rule  of  community  of  loss  from 
common  misfortune  ?  In  the  language  of  the 
court mlcavdv.  Gould,  "no  freight  was  earned; 
and,  as  in  case  of  loss  by  piracy,  the  seamen 
and  owners  must  be  deemed  common  sufferers. 
Wages  cannot  be  exacted  by  the  unfortunate 
seamen  from  the  still  more  unfortunate  own- 
ers." 

Mr.  I.  Clizbe,  contra,  relied  on  Woolfv.  The 
Oder,  2  Pet.  Adm.  Dec.,  261,  as  sustaining  the 
claim  of  the  plaintiff  below.  It  was,  he  said, 
a  case  somewhat  similar  to  the  present.  The 
brig  was  seized  for  the  debts  of  the  owner,  in 
a  foreign  port.  A  claim  was  made  for  wages, 
pro  tanto,  and  allowed.  Two  months'  pay  in 
addition  was  also  claimed,  and  damages  for  the 
board  and  expenses  of  the  seamen  ;  but  the 
court,  not  being  satisfied  that  the  seamen  were 
residents  of  and  intended  to  return  to  another 
country,  allowed  only  one  month's  pay  addi- 
tional. 

In  the  case  cited,  the  principle  on  which  the 
claim  of  the  present  plaintiff  below  is  founded, 
is  established ;  and  although  the  amount  allowed 
is  less  in  that  case  than  the  judgment  in  this.that 
fact  does  not  affect  the  question ,  as  it  was  the  ef- 
fect of  a  circumstance  which  does  not  exist  in 
the  present  case.  It  is  admitted  that  the  plaintiff 
1 63*]  below  has,  in  f  act,*sustained  damage  by 
being  discharged  in  Newry,  and  that  damage 
is  fixed  at  $45.  His  damage  was,  in  fact,  oc- 
casioned by  the  act  of  a  third  person  ;  and  it 
is  a  maxim  in  law,  that  where  one  of  two  in- 
nocent persons  must  suffer  by  the  act  of  a 
third,  he  who  has  enabled  such  third  person  to 
occasion  the  loss,  must  sustain  it.  Lickbarrmc 
v.  Mason,  2  T.  R.,  70.  The  defendants  below 
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in  this  case  gave  the  occasion  for  the  act  of  the 
third  person,  which  caused  the  loss. 

But  in  this  case,  the  defendants  below  are 
not  innocent ;  for  the  vessel  was  libeled  on  a 
claim  which  had  some  foundation,  or  had  none: 
if  there  was  a  foundation,  it  must  have  been 
created  by  some  act  or  neglect  of  theirs.  The 
controversy  was  for  the  title  or  ownership  of 
the  vessel.  The  plaintiff  below  could  not  by 
possibility  have  any  agency  in  putting  the  title 
of  the  brig  in  question.  There  was  nothing 
analogous  to  the  vis  major,  or  inevitable  neces- 
sity, or  peril  of  the  sea,  or  destruction  by  the 
elements,  the  usual  case  in  which  it  is  admitted 
that  seamen  lose  their  wages  ;  but  a  simple, 
civil  proceeding  in  rem  by  a  citizen  of  a  for- 
eign country  against  the  property  of  a  citizen 
of  this.  The  seizure  of  the  vessel  was  not  one 
of  those  casualties,  the  risk  of  which  seamen 
are  understood  to  run,  and  with  an  understand- 
ing as  to  which  they  enter  into  their  contracts 
of  service.  It  was  a  misfortune  which  no  re- 
missness  and  no  imprudence  or  negligence  of 
their's  could  have  caused,  and  against  which 
no  care  and  no  diligence  of  their's  could  guard. 

The  claim  of  the  citizen  instituting  proceed- 
ings, if  colorably  founded  at  all,  must  have 
been  on  the  ground  of  original  ownership,  or 
of  a  conveyance,  either  by  bill  of  sale,  mort- 
gage, hypothecation,  bottomry,  respondentia, 
recognizance  or  statute,  or  on  the  ground  of 
indebtedness  by  the  owners,  and  the  process  of 
attachment  against  their  property  accidentally 
found  in  a  foreign  country  ;  each  of  which 
supposes  some  act  or  neglect  of  the  owners, 
and  renders  them  not  legally  innocent. 

Again  ;  it  is  perfectly  evident  that  the  de- 
fendants below  ought  to  have  known  that  their 
title  to  the  vessel  was  clear  and  unimpeachable 
before  contracting  with  the  plaintiff,  and  sub- 
jecting him  to  so  injurious  a  hazard  as  that  of 
being  discharged  *in  a  foreign  port,  [*164 
where  the  damage  to  him  might  be  most  serious. 

Suppose  the  defendants  below  had,  imme- 
diately on  the  arrival  of  the  vessel  in  Newry, 
confessed  a  judgment  to  a  creditor  residing 
there,  under  which  the  sheriff  of  the  county 
had  come  and  taken  possession  with  the  posse 
comitatus,  and  turned  the  crew  out  of  the  ves- 
sel :  could  it  be  endured  that  this  should  be 
called  a  taking  of  the  vessel  by  a  vis  major  ? 
and  where  is  the  difference  between  such  a 
supposition  and  the  fact  ?  Wool/  v.  The  Oder, 
2  Pet.  Adm.,  261. 

But  if  the  claim  of  the  libelant  was  without 
colorable  foundation,  it  is  still  more  clearly 
apparent  that  the  defendants  below  do  not 
stand  on  such  an  equality  of  situation  with  the 
plaintiff,  as  to  subject  him  only  to  the  loss.  In 
that  case,  the  libelant  and  all  concerned  with 
him  were  trespassers,  and  liable  to  answer  to 
the  owners  in  damages  for  all  the  loss  they 
might  have  occasioned.  While  the  discharged 
and  injured  mariner  could  only  look  to  his 
owners  for  reparation,  they  could,  in  fact,  re- 
cover, in  their  action  of  trespass,  their  own 
damages,  and  the  damages  of  that  very  mari- 
ner ;  and  for  anything  that  appears  in  the  case, 
the  owners  may  have  prosecuted  such  an  action, 
and  may  have  recovered  in  it  the  very  damages 
for  which  the  mariner  is  now  contending.  At 
all  events,  it  does  appear  from  the  case  that 
the  defendants  below  succeeded  in  the  action 
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brought  by  the  libelant ;  their  vessel  was  de- 
creeu  to  be  restored  to  them,  and  the  expenses, 
therefore,  must  have  been  decreed  to  them  also; 
and  as  they  afterwards  abandoned  to  the  under- 
writers, and  were  paid  by  them  for  their  vessel, 
they  have,  in  fact,  lost  nothing,  while  the  loss 
of  the  plaintiff  below  is  admitted  to  be  $45. 

The  plaintiff  below  was  discharged  very  soon 
after  the  libeling  of  the  vessel,  and  long  before 
it  was  or  could  be  known  whether  she  would 
be  condemned  as  unseaworthy,  or  abandoned 
to  the  underwriters,  or  earn  freight  on  her  re- 
turn voyage  ;  and  the  only  ground  on  which 
she  was  ultimately  abandoned  was,  the  injury 
she  sustained  from  the  delay  and  protracted- 
ness  of  the  litigation,  which,  as  has  already 
been  shown,  must  have  arisen  from  the  act  or 
165*]  neglect  *of  the  defendants  below.  The 
right  of  action  of  the  mariner  accrued  on  the 
discharge,  and  the  equities  of  the  parties  must 
be  determined  from  the  facts  which  had  pre- 
viously transpired.  Subsequent  acts,  unless  by 
new  agreement,  can  exert  no  control  over  their 
rights,  no  more  than  could  those  which  existed 
previously  to  the  first  shipping.  (1  Pet.  Adm. 
Dec.,  186,  187,  note.)  The  relations  of  the  par- 
ties ceased  on  the  discharge  (1  Pet.  Adm.  Dec., 
203,  215,  254),  and  the  after  unseaworthiness 
of  the  vessel  could  not  affect  the  sailors.  She 
was  seaworthy  when  they  were  discharged.  It 
is  only  where  freight  is  lost  by  disaster,  as  loss 
or  capture,  that  seamen  lose  their  wages.  Hoyt 
v.  Wildfire,  3  Johns.,  520.  Besides,  the  owners 
might  have  redeemed  their  vessel,  by  giving 
security  to  abide  the  event  of  the  litigation, and 
so  avoided  the  loss  of  her  by  the  long  delay. 

Seamen  are  entitled  to  their  stipulated  wages, 
if  they  have  been  guilty  of  no  fault  by  which 
their  wages  would  be  forfeited,  although  the 
voyage  is  not  performed.  Hoyt  v.  Wildfire,  3 
Johns.,  520,  522,  note,  and  cases  cited  ;  1  Pet. 
Adm.  Dec.,  182. 

If  the  defendants  below  had  wished  to  avoid 
this  action,  they  should  have  complied  with 
the  requisitions  of  the  statute,  and  paid  the 
three  months'  wages  into  the  hands  of  the  con- 
sul at  Newry.  If  they  were  not  liable  in  this 
action,  the  provisions  of  the  statute  are  virtu- 
ally nugatory,  for  the  vessel  was  finally  sold 
in  Newry.  (Act  Cong.,  Feb.  28,  1803;  6  U.  S. 
L.,  old  ed.,  206  ;  2  Pet.  Adm.  Dec.,  cxxv., 
cxxvin.) 

Curia,  per  SUTHERLAND,  J.  No  general  prin- 
ciple of  commercial  law  is  better  settled,  than 
that  no  wages  are  allowed  to  seamen,  where  no 
freight  is  earned;  unless  the  loss  of  the  voyage 
and  freight  is  to  be  imputed  to  the  default  of 
the  master  or  owners.  It  has  accordingly  grown 
into  a  legal  maxim,  that  freight  is  the  mother 
of  wages.  Abb.  Ship.,  pt.  4,  ch.  8,  and  cases 
there  collected;  3  Johns.,  154;  11  Johns.,  279; 
Wetmore  v.  Uenshaw,  12  Johns.,  824.  In  the 
last  case,  this  question  is  elaborately  discussed 
by  the  counsel  and  by  the  judge.who  delivered 
the  opinion  of  the  court.  (See,  also,  9  Johns., 
850  ;  1  Pet.  Adm.,  142  ;  2  Id.,  264  ;  10  Mass., 
166*]  *143.)  The  rule  is  founded  on  consid- 
erations of  policy,  growing  out  of  the  peculiar 
nature  of  the  service,  and  is  intended  to  give 
to  seamen  the  strongest  inducements  to  exert 
themselves  to  the  utmost,  for  the  safety  and 
preservation  of  the  ship.  (1  Sid.,  179.) 
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The  rule  being  admitted,  the  question  in  this 
case  is,  whether  the  loss  of  the  return  voyage 
and,  consequently,  of  the  freight,  was  owing 
to  the  default  or  misconduct  of  the  owners  or 
master  of  the  vessel. 

The  vessel,  after  the  discharge  of  her  cargo 
at  Newry,  was  regularly  libeled  in  the  Irish, 
Admiralty  Court,  in  Mar. ,  1824,  by  one  Forrest, 
who  claimed  to  be  the  owner;  and  the  captain 
and  crew  were  turned  ashore  by  the  proctor  of 
the  court.  The  captain  provided  for  the  crew 
until  Apr.  27,  when  he  paid  them  their  wages 
to  that  time  and  discharged  them.  The  vessel 
was  detained  in  the  custody  of  the  admiralty 
until  Oct.,  1825,  when,  by  the  decree  of  tha't 
court,  she  was  ordered  to  be  restored  to  the 
captain  and  owners;  which  was  prevented  by 
a  mob,  and  the  captain  was  killed  in  the  affray. 
The  vessel  had  then  deteriorated  so  much  as 
not  to  be  worth  repairing.  The  owners  aban- 
doned to  the  underwriters;  the  vessel  was  sold 
in  Ireland,  and  never  returned  to  this  country. 
The  voyage,  of  course,  was  broken  up,  and  no 
return  freight  earned. 

In  Woolfv.  Brig  Oder,  2  Pet.  Adm.,  261,  the 
vessel  was  seized  in  a  foreign  port  for  the  debt 
of  the  owner,  and  the  seamen  were  discharged. 
They  were  held  to  be  entitled  to  their  wages. 
This  was,  doubtless,  on  the  well  settled  ground 
that  the  seizure  was  attributable  to  the  fault  of 
the  owner.  (2  Bro.  Adm.,  182;  Vin  Abr.,  Mar- 
iners, E,  pi.  7;  Mai.  Lex  Merc.,  105,  ch.  23; 
Mol.,  2,  ch.  3,  sec.  7.)  So  in  Hoyt  v.  Wildfire, 
3  Johns.,  520,  the  seamen  were  shipped,  on  a 
voyage  from  N.  Y.  to  Bombay.  The  master 
deviated  from  his  course,  and  sailed  towards 
the  Isle  of  France,  under  pretense  of  being  in 
want  of  water;  and  while  thus  sailing,  was  capt- 
ured by  an  English  frigate,  and  the  vessel  and 
cargo  were  condemned.  It  appeared  that  the 
want  of  water  was  a  mere  pretense  ;  and  the 
court  say,  "  the  act  of  the  master,  in  sailing  to 
the  Isle  of  France,  with  articles  *con-  [*167 
traband  of  :,war,  under  pretense  of  a  want  of 
water,  was  a  fraudulent  act;  and  from  the  testi- 
mony in  the  case,  there  is  every  reason  to  con- 
clude that  this  was  the  original  destination  of 
the  ship,  known  to  to  the  owner,  though  con- 
cealed from  the  seamen.  The  contract  entered 
into  with  the  seamen  was  not  kept  with  good 
faith.  A  deceit  was  practiced  upon  them.  The 
ship  and  freight  were  justly  lost  by  a  willful 
violation  of  neutral  duty,  and  the  seamen  had 
the  soundest  claim  upon  the  owner  for  an  equi- 
table compensation."  And  the  general  rule  is 
there  repeated,  that  if  freight  be  lost  during 
the  course  of  the  voyage,  by  a  disaster  or  peril, 
arising  from  accident  or  superior  force,  the 
seamen  lose  their  wages;  but,  if  the  freight  be 
lost  by  the  fraud  or  other  wrongful  act  of  the 
master,  the  reason  of  the  rule  does  not  apply. 
It  is  not  sufficient  that  the  freight  be  lost  with 
out  the  fault  of  the  seamen.  The  capture  or 
wreck  of  the  vessel  may  be  without  their  fault. 
It  must  be  owing  to  the  fraud,  or  other  wrong- 
ful act  of  the  master  or  owner,  or  else  the  loss 
of  the  freight  carries  with  it  the  loss  of  the 
seamen's  wages. 

The  issue  of  the  proceedings  in  the  Irish  Ad- 
miralty Court,  shows  that  the  claim  which  was 
preferred  against  the  defendants'  vessel,  and 
which  caused  the  breaking  up  of  the  voyage, 
was  without  foundation.  What  color  there 
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was  for  it,  we  have  no  means  of  judging,  as 
the  result  only  of  the  proceedings  is  stated  in 
this  case. 

But  I  am  inclined  to  think  that  civil  process, 
issuing  at  the  instance  of  an  individual,  for  the 
purpose  of  trying  a  private  right  of  property, 
is  not  that  species  of  superior  force  which  will 
exempt  the  owners  of  a  vessel  from  the  pay- 
ment of  seamen's  wages,  although  it  may  break 
up  the  voyage,  and  prevent  the  earning  of 
freight.  It  does  not  seem  to  fall  within  the 
policy  of  the  rule.  (Vide  1  Sid.,  179.)  Every 
individual  is  supposed  to  know  his  own  title 
to  the  property  in  his  possession,  and  to  be 
capable  of  taking  the  legal  precautions  neces- 
sary to  prevent  that  possession  from  being  in- 
terrupted ;  and  the  law  is  supposed  to  award  an 
adequate  compensation  for  the  damage  which 
may  result  from  an  unfounded  prosecution;  in 
the  costs  and,  indeed,  express  compensation 
1 68*]  *for  loss  of  freight  might  be  given  in 
this  instance  to  the  successful  party.  (  Vide  3 
Mas.,  165,  166.)  Besides,  there  is  hardly  any 
civil  proceeding, which  necessarily  changes  the 
possession  of  the  property,  the  title  to  which  is 
to  be  tried,  until  the  final  termination  of  the 
suit.  In  proceedings  in  rem,  to  enforce  a  claim 
of  the  alleged  owner,  the  defendant  can  prob- 
ably retain  the  possession  of  the  vessel,  or 
other  property  libeled,  or,  at  least,  have  it  re- 
stored, when  the  preservation  of  the  property 
requires  it,  on  giving  competent  security  to  re- 
turn it,  if  finally  condemned.  The  owners  of 
the  vessel  in  question,  or  the  master,  might, 
probably,  on  showing  proper  cause,  and  on 
giving  security  according  to  the  course  of  the 
court,  by  deposit  or  otherwise,  have  retained, 
or  been  restored  to  the  possession  of  the  vessel, 
although  libeled,  and  have  prosecuted  their 
voyage  without  any  essential  interruption. 
{Clerke  Adm.  Pr.,  tit.  41,43.)  It  is  no  answer 
to  this  argument  to  say  that  it  was  not  or  may 
not  have  been  in  their  power  to  obtain  the  requi- 
site security  in  a  foreign  land.  It  is  the  duty 
of  owners  to  furnish  the  masters  of  their  ves- 
sels with  the  means  of  obtaining  all  the  credit 
which  the  exigencies  of  the  voyage  may  re- 
quire. But  independently  of  this  consideration, 
the  being  subject  to  unfounded  claims  and 
law-suits  is  a  contingency,  the  peril  and  conse- 
quences of  which,  I  think,  ought  to  fall  exclu- 
sively upon  the  owners.  It  is  a  matter  of  mere 
private  concern,  the  damages  or  probability  of 
which  the  seamen  have  no  means  of  calculat- 
ing, and  cannot,  by  any  effort  or  exertions  on 
their  part,  avert.  But  the  perils  of  the  seas, 
and  the  danger  of  capture,  they  can  in  some 
degree  estimate,  from  knowing  the  destination 
of  the  vessel,  the  length  of  the  voyage,  the 
cargo  on  board,  and  the  pacific  or  belligerent 
state  of  the  maritime  powers;  and  they  can  not 
only  estimate  the  danger  and,  therefore,  exer- 
cise a  discretion  as  to  the  voyages  in  which 
they  will  embark,  but  they  have  in  their  own 
skill,  enterprise  and  courage,  the  means  of 
diminishing,  if  not  entirely  averting  it.  These 
considerations  appear  to  me  to  constitute  a 
marked  distinction  between  the  two  classes  of 
cases. 

169*]  *In  Eaken  v.  Thorn,  5  Esp.,  4,  the 
voyage  was  broken  up  in  its  progress  by  the 
vessel  being  unseaworthy,  without  any  im- 
puted fault  of  the  owner  ;  and  Ld.  Ellenbor- 
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ough  held,  that  though  the  mate  could  not  re- 
cover his  wages,  eo  nomine,  yet  he  might  re- 
coyer  damages  in  an  action  on  the  case.  The 
suit  before  us  was  so  shaped,  as  to  cover  not 
only  a  claim  for  wages  as  such,  but  damages 
for  omitting  to  furnish  a  seaworthy  ship,  and 
discharging  the  plaintiff  below,  in  a  foreign 
land.  The  amount,  in  either  view,  was  ad- 
mitted by  the  parties  to  be  the  same. 

The  plaintiff  below,  therefore,  was  entitled 
to  wages,  or,  perhaps  more  properly  speaking 
in  this  case,  damages  to  the  amount  of  his 
wages  for  the  return  voyage. 

The  plaintiff  below  could  not  sustain  his  suit 
under  the  Act  of  Congress  of  Feb.  28,  1803, 
Ingersoll  Dig.,  146.  The  case  of  Ogden  v.  Orr, 
12  Johns.,  143,  is  decisive  upon  this  point. 

Judgment  affirmed. 

Cited  in— 15  Wend.,  541,  544 ;  20  Wend.,  312;  24  N 
Y.,449;  Blatchf .  &  H-,  345. 


.     RUST  v.  GOTT. 

Wager  —  On  Event  of  Election,  Void,  tiwugh 
Made  after  Close  of  Pott  —  State  Canvass  of 
Election  not  Conclusive. 

All  wagers  on  the  event  of  an  election  are  illegal 
and  void,  though  made  after  the  poll  of  election  is 
closed,  if  before  the  canvass  is  complete. 

The  State  canvass  of  an  election  is  not  conclusive, 
but  may  be  inquired  into  by  a  court  of  law,  on  its 
coming1  collaterally  in  question. 

On  the  validity  of  wagers  generally,  and  bets  on 
elections  particularly,  and  the  moral  tendency  of 
each.  Note  a,  subjoined  to  the  case. 

It  would  seem,  from  the  reasoning  of  the  princi- 
pal case  and  that  referred  to  and  quoted  at  large  in 
the  note,  that  all  wagers  made  on  the  event  of  an 
election,  before,  during  or  after  the  election,  are 
illegal  and  voidable  at  any  time  before  the  money 
or  thing  stated  is  paid  over  or  delivered. 

Citations— Cowp.,  37,  729;  4  Johns.,  426. 

ON  demurrer  to  the  second  plea  of  the  de- 
fendant.    The  declaration  was  in  trover 
for  a  promissory  note  drawn  by  one  Luther 
Marsh,  by  which  he  promised  to  pay  the  plaint- 
iff $435. 

Plea,  secondly,  that  before  this  suit  was 
commenced,  and  shortly  after  the  closing  of 
the  polls  at  the  election  of  Nftv.,  1826,  Marsh 
and  the  plaintiff,  at  Pompey,  in  Onondaga 
Co.,  made  a  bet  of  $435  upon  the  event  of  the 
then  late  election  of  Governor  of  the  State  of 
N.  Y.,  they  being  both  legal  voters  for  Gov- 
ernor at  the  time  of  the  election,  and  at  the 
time  of  making  the  bet ;  that  the  plaintiff  de- 
posited $435  in  the  hands  of  the  defendant,  as 
*stakeholder,  and  Marsh  deposited  the  \*  1 7O 
note  in  question  in  the  same  hands ;  that  the 
bet  was  made  upon  condition  that  if  De  Witt 
Clinton  had  been  elected  Governor,  then  the 
$435  and  the  note  were  to  be  delivered  over  to 
the  plaintiff ;  but  if  William  B.  Rochester  had 
been  elected,  then  the  $435  and  the  note  were 
to  be  delivered  to  Marsh  ;  that  after  the  mak- 
ing of  the  bet,  and  before  the  event  of  the  elec- 


NOTE. — Wager — On.  event  of  election. 

A  wager  on  the  event  of  an  election,  made  after  the 
close  of  the  polls,  but  before  the  result  is  known,  is 
void.  Lansing  v.  Lansing,  8  Johns.,  454 ;  Vischer  v. 
Yates,  11  Johns.,  23 ;  Brush  v.  Keeler,  5  Wend.,  250. 
See,  generally,  Yates  v.  Foot,  12  Johns.,  1.  note; 
Bunn  v.  Riker,  4  Johns.,  426,  note ;  Clendining  v. 
Church,  3  Cai.,  141.  note. 
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tion  of  Governor  was  generally  known,  and 
before  the  official  canvass  of  votes  of  the  elec- 
tion in  the  respective  counties  of  the  State, 
viz. :  Nov.  14,  1826,  Marsh  forbid  the  defend- 
ant to  deliver  over  the  note,  and  demanded 
that  the  bet  should  be  rescinded,  and  that  the 
note  should  be  redelivered  to  the  plaintiff; 
and  that  the  defendant  did,  in  pursuance  of 
the  demand,  redeliver  the  note  to  the  plaintiff, 
and  the  $435  to  the  defendant,  as  he  lawfully 
might  do,  for  the  cause  aforesaid  ;  of  all  which 
the  plaintiff  had  notice  before  the  suit  com- 
menced ;  averring  the  identity  of  this  note 
with  the  note  declared  for. 

General  demurrer  and  joinder. 

Mr.  N.  P.  Randatt,  in  support  of  the  de- 
murrer. 

A  wager  is  recoverable  at  law,  unless  in  cer- 
tain excepted  cases — as  where  it  tends  to  im- 
morality, to  a  breach  of  the  peace,  to  the  in- 
jury of  third  persons,  to  the  introduction  of 
indecent  evidence,  to  restrain  the  free  exercise 
of  some  office  or  privilege,  is  against  sound 
policy,  &c.  Good  v.  Elliot,  3  T.  R.,  693; 
Jonet,  v.  Randatt,  Cowp.,  37  ;  Dccosta  v.  Jones, 
Id.,  729;  Earl  of  March  v.  Pigot,  5  Burr., 
2802;  McAllister  v.  Haden,  2  Camp.  N.  P., 
438  ;  Hussey  v.  Cricket,  3  Id.,  168  ;  Pope  v.  St. 
Leger,  1  Salk.,  344;  Bunn  v.  Hiker,  4  Johns., 
426 ;  Campbell  v.  Richardson,  10  Johns.,  406. 

The  wager  in  this  case  comes  within  none 
of  the  excepted  cases.  It  is  not  prohibited  by 
statute,  nor  is  it  against  sound  policy.  It  was 
on  an  election  already  past,  and  could  not  in- 
fluence the  voters,  as  in  Allen  v.  Hearne,  1  T. 
R.,  56  ;  Bunn  v.  Riker,  4  Johns.,  426 ;  Vischer 
v.  Tates,  11  Id.,  23;  and  Denninton  v.  Cook,  12 
Id. ,  376.  Its  object  was  not  to  bring  before  the 
171*]  public  what  ought  to  be  kept  *from 
public  view,  as  in  Atherford  v.  Beard,  2  T.  R., 
610,  and  Tappenfon  v.  Randall,  2  Bos.  &  P., 
467.  It  could  not  involve  an  inquiry  into  the 
official  canvass,  which  is  final  and  conclusive ; 
and  if  it  could,  the  court  will  not  presume  the 
possibility  of  ignorance,  error  or  corruption  in 
the  canvassers,  without  which  no  evil  could 
result  from  the  inquiry. 

Marsh  could  not  rescind  or  withdraw  his  bet 
after  a  knowledge  of  the  event  on  which  it  de- 
pended, and  the  want  of  such  knowledge  must 
be  expressly  averred  in  the  plea,  which  con- 
tains no  such  averment,  and  is  to  be  taken 
most  strongly  against  the  pleader.  Yates  v. 
Foot,  12  Johns.,  1  ;  Smith  v.  Blackmore,  4 
Taunt.,  474;  Dunl.  Pr.,  464,  and  cases  cited. 

It  does  not  appear  from  the  pleadings  that 
any  improper  inquiry  will  arise  on  the  trial ; 
and  the  court  will  not  presume  it,  unless  it 
does  so  appear,  but  will  let  the  cause  go  to 
trial,  and  exclude  such  testimony  if  offered. 
Good  v.  Eliott,  3  T.  R.,  493;  Atherford  v. 
Beard,  2  T.  R.,  610 ;  Tappenden  v.  Randall,  2 
Bos.  &  P.,  467;  Dacosta  v.  Jones,  Cowp.,  729. 

The  defendant,  a  stakeholder,  cannot  pro- 
tect himself  under  the  principle  of  in  part  de- 
licto,  &c.  Vitcher  v.  Yates,  11  Johns.,  23; 
Cotton  v.  Thurland,  5  T.  R.,  405.  He  cannot 
interpose  a  pica  which  involves  a  breach  of 

¥)od  faith  or  moral  honesty  in  his  principal, 
his  is  a  personal  privilege,  which  even  the 
maker  of  the  note  might  not  claim.  And,  ad- 
mitting that  his  principal  might  have  avoided 
the  payment,  as  of  an  usurious  note,  one  barred 
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by  the  Statute  of  Limitations,  one  given  during 
infancy,  or  before  a  discharge  under  the  In- 
solvent Act,  non  constat,  that  the  maker  would 
avail  himself  of  any  such  defense. 

Mr.  J.  A.  Spencer,  contra.  There  cannot  be 
a  doubt  of  the  goodness  of  the  plea,  unless  the 
court  are  prepared  to  reconsider  and  overrule 
Lansing  v.  Lansing,  8  Johns.,  454,  which  in- 
volved a  bet  made,  like  this,  after  the  election. 
The  court  put  that  decision  on  the  ground  that 
it  might  involve  an  inquiry  into  the  election 
of  Governor.  But  there  are  other  objections 
equally  strong.  The  bet  was  made  previous 
to  *the  time  for  canvassing  the  votes  [*172 
by  the  County  Board  ;  and  the  parties  inter- 
ested might  be  led  to  exert  a  corrupt  influence 
upon  that  Board,  with  a  view  to  produce  a 
fraudulent  determination  in  favor  of  the  can- 
didates bet  upon.  The  result  of  the  State  elec- 
tion, closely  contested,  may  depend  on  a  single 
county  canvass,  or  even  that  of  a  single  town. 
Some  bearer  of  votes  may,  by  management,  be 
defeated  in  his  purpose  of  attending.  Thus, 
even  after  the  poll  closed,  the  evil  consequences 
may  be  much  more  extensive  than  the  influ- 
ence of  the  single  vote  of  an  elector,  which  is 
the  reason  why  a  bet  with  him,  previous  to  his 
vote  being  given,  is  void.  It  is  impossible  to 
satisfy  the  principle  of  the  cases  and  the  de- 
mands of  public  policy  without  refusing  sanc- 
tion to  bets  both  before  and  after  the  election, 
and  so  on,  till  after  the  final  canvass  shall  be 
published.  The  reasoning  of  three  out  of  five 
of  the  judges  in  Bunn  v.  Riker,  4  Johns.,  426, 
decides  this  case.  Suppose  a  failure  of  votes 
to  reach  either  the  county  canvassers  or  the 
seat  of  government,  would  not  this  court  be 
bound  to  entertain  the  question  whether  the 
election  would  be  valid  ?  If  so,  the  case  is 
within  that  of  Bunn  v.  Riker.  Yates  v.  Foot, 
12  Johns.,  1,  goes  on  the  same  ground;  and 
Denniston  v.  Cook,  Id.,  376,  recognizes  it  as 
correct.  The  doctrine  of  bets  on  the  event  of 
an  election  was  very  fully  discussed  in  Smith 
v.  McMasters,  2  Browne,  C.  P.  Rep.  of  the 
First  District  of  Pa.,  182  (see  p.  180,  post),  and 
the  court  came  to  the  conclusion  that  all  wagers 
laid  upon  the  event  of  an  election  are  illegal 
and  void  upon  common  law  principles,  as  con- 
travening public  policy.  In  this  State  parties 
may  carry  their  litigation  upon  the  question  of 
election,  if  this  kind  of  bet  be  tolerated,  to  the 
Court  of  Errors.  If  good  in  the  instance  be- 
fore the  court,  it  would  be  good  on  the  elec- 
tion of  two  Senators,  one  of  whom  would  have 
a  seat  in  that  court.  In  either  case,  and  par- 
ticularly in  the  latter,  political  parties  would 
be  arrayed  against  each  other  in  our  court  of 
dernier  resort.  Would  there  not  be  danger  of 
thus  changing  our  highest  court  of  justice  into 
an  arena  of  political  discord  and  confusion  ? 

*  Curia,  per  WOODWORTH,  J.  This  [*173 
was  an  action  of  trover  to  recover  the  amount 
of  a  promissory  note  drawn  by  Luther  Marsh 
in  favor  of  the  plaintiff  for  $435,  and  alleged 
to  have  been  converted  by  the  defendant. 

The  plea  avers,  that  after  the  closing  of  the 
polls  at  the  election  in  1826,  and  before  the 
event  was  known,  the  plaintiff  and  Marsh  made 
a  bet  upon  the  event  of  the  election  for  gover- 
nor, they  being  legal  voters;  that  the  note  was 
deposited  by  Marsh  with  the  defendant,  as 
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stakeholder,  upon  condition  that  if  De  Witt 
Clinton  had  been  elected  Governor  at  the  elec- 
tion, the  note  was  to  be  delivered  to  the  plaint- 
iff ;  that  afterwards,  and  before  the  event  of 
the  election  was  generally  known,  and  before 
the  official  canvass  of  the  election  in  the  re- 
spective counties  of  the  State,  Marsh  forbade 
the  defendant  to  deliver  over  the  note  to  the 
plaintiff,  and  demanded  that  it  should  be  de- 
livered to  him,  and  that  in  pursuance  of  such 
demand,  he  redelivered  the  note  to  Marsh.  To 
this  plea  there  is  a  demurrer. 

From  the  plea,  I  infer  that  Marsh,  before 
the  demand  of  his  note  to  the  stakeholder,  was 
well  satisfied  as  to  the  result  of  the  election. 
The  averment  is,  that  it  was  not  generally 
known.  Want  of  knowledge  in  Marsh  is  not 
pretended.  This,  then,  is  not  the  case  of  a  par- 
ty, who,  having  made  an  illegal  wager,  and  de- 
posited the  amount  with  the  stakeholder,  at- 
tempts to  avail  himself  of  a  locus  penitentice  (be- 
fore the  event  is  known,  and  before  there  are 
are  any  reasonable  grounds  for  forming  an  opin- 
ion of  the  result),  and  claims  his  deposit.  It  is 
not  necessary  here  to  say  whether  such  a  claim 
could  be  enforced  against  the  stakeholder, 
should  he  refuse  to  comply  ;  neither  is  it  nec- 
essary to  give  any  opinion  on  the  question 
whether  Marsh  could,  in  this  case,  have  sus- 
tained an  action  against  the  stakeholder,  had 
he  refused  to  deliver  up  the  note. 

The  question  here  is  between  the  winner  and 
the  stakeholder.  The  event  has  taken  place  ; 
and  the  stakeholder  is  entitled  to  defend  him- 
self on  the  same  ground  that  might  be  taken 
by  the  losing  party  had  the  action  been  against 
him.  Is  a  wager  of  this  description  recovera- 
ble? It  is  conceded  that  some  wagers  form  the 
proper  ground  of  an  action,  although  courts 
174*]  *have  generally  expressed  regret  that 
the  law  has  so  been  settled  in  any  case.  There 
are  wagers  of  a  different  class,  which  cannot 
be  supported,  and  among  that  number  may  be 
reckoned  such  as  are  contrary  to  the  principles 
of  morality  or  sound  policy.  Jones  v.  Randa/ll 
and  Da  Costa  v.  Jones,  Cow.,  37,  729. 

The  wager  in  this  case  falls  within  the  latter 
description  ;  for,  although  it  does  not  posess 
one  prominent  feature  which  distinguished  the 
case  of  Bunn  v.  Hiker,  4  Johns.,  426  (I  allude 
to  the  fact  that  the  bet  was  laid  on  the  last  day 
of  the  election,  and  one  of  the  parties  had  not 
then  voted),  yet  enough  remains  which  the 
priciples  of  sound  policy  forbid  the  court  to 
sanction. 

The  wager  is,  that  De  Witt  Clinton  had  been 
elected  Governor.  By  the  Act  Regulating  Elec- 
tions, sess.  45,  ch.  250,  it  is  declared,  that  all 
questions  that  may  arise  in  the  canvass,  esti- 
mate or  calculation  of  the  votes  given  at  any 
election,  shall  be  decided  by  the  opinion  of  the 
majority  of  the  persons  composing  the  Board, 
who  shall  determine,  conformably  to  the  certi- 
fied copies  returned  by  the  clerks  of  counties, 
the  person  duly  elected,  and  cause  to  be  deliv- 
ered a  certificate  of  their  determination. 

If  the  question  is  afterwards  to  be  litigated 
in  a  court  of  law,  I  apprehend  the  certificate 
would  only  be  prima  facie  evidence,  and  that 
it  would  be  competent  to  go  into  evidence  to 
show  that  the  canvass  was  not  correct  or  was 
illegal.  Thus,  a  jury  may  find  that  the  Gov- 
ernor declared  to  have  been  elected  had  not 
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been  duly  elected,  but  that  another  person  is 
the  legal  Governor,  by  a  majority  of  votes. 
Such  decision  would  not  affect  the  exercise  of 
the  powers  of  Governor  by  the  person  holding 
the  certificate ;  but  its  manifest  tendency  would 
be  to  excite  discontents  and,  possibly,  disturb- 
ances among  the  people — to  alienate  their  at 
tachment  from  an  incumbent  chosen  by  a  min- 
ority, and  withhold  confidence  so  essentially 
necessary  in  a  government  resting  on  publie 
opinion.  We  may  suppose  a  case,  where  it  is 
alleged  that  a  certificate  was  obtained  by  brib- 
ery. The  question  being  as  to  the  validity  of 
the  election  of  the  Chief  Magistrate,  evidence 
might  be  offered  to  prove  the  fact,  and  thus 
implicate  third  persons,  not  parties  *to  [*  1 75 
the  suit,  who  may  or  may  not  know  that  any 
such  question  is  pending.  We  are,  then,  called 
on  to  decide  whether  an  idle  wager,  which 
might  draw  into  discussion  matters  of  great 
public  interest,  the  direct  tendency  of  which  ia 
to  open  the  door  of  collision  between  differ- 
ent departments  of  the  government,  to  impair 
public  confidence,  and  agitate  the  community, 
without  producing  any  salutary  effect,  ought 
not  to  be  considered  as  against  sound  policy  ? 
I  have  no  difficulty  in  answering  this  question 
in  the  affirmative. 

The  defendant  is  entitled  to  judgment  on 
the  demurrer. 

Judgment  for  the  defendant,  (a) 

Cited  in-5  Wend.,  250 ;  14  Wend.,  617 ;  1  Den.,  560; 
4  Barb.,  526 ;  43  Cal.,  617. 

(a)  The  following-  is  the  opinion  of  President 
Bush,  in  the  cause  referred  to  by  Mr.  J.  A.  Spencer ; 
arguendo,  in  the  principal  case : 

KUSH.  President.  This  is  a  wager  on  the  election 
of  a  chief  magistrate ;  and  if  ever  a  wager  deserved 
reprobation,  it  is  one  of  this  description.  In  the 
State  of  N.  Y.,  it  has  been  decided,  after  argument, 
that  a  wager  of  this  kind,  whether  laid  before  or 
after  an  election,  cannot  be  recovered.  Without 
adopting  all  the  reasoning  of  the  court  in  those 
cases,  we  have  no  hesitation  in  saying  we  concur  in 
both  decisions. 

Even  in  England  they  have  guarded  their  elec- 
tions from  this  new  species  of  corruption,  and  have 
vacated  all  such  contracts  as  are  contrary  to  sound 
policy. 

Popular  suffrage  is  the  very  essence  of  freedom, 
and  cannot  be  protected  by  tribunals  of  justice 
with  too  much  vigilance  and  firmness.  Those  ex- 
ternal impressions  that  have  a  tendency  to  disturb 
its  orderly  and  regular  motions  should  be  discoun- 
tenanced, as  repugnant  to  the  vital  interest  of  our 
country.  To  the  usual  motives  that  actuate  voters, 
it  would  be  monstrous  to  permit  pecuniary  consid- 
erations to  be  added. 

*The  success  of  an  election  might  eventu-  [*181 
ally  become  a  matter  of  speculation  and  profit,  like 
a  horse-race,  rather  than  an  acquisition  to  the  free- 
dom and  happiness  of  the  people.  Where  a  man 
has  actually  voted,  prior  to  his  laying  a  wager  on 
the  election,  he  is  not  indifferent  to  the  result. 
Though  he  himself  cannot  become  a  corrupt  voter, 
he  may  be  induced,  under  the  influence  of  the 
wager,  to  corrupt  others. 

What  were  the  motives  of  Smyth  and  M'Masters, 
forms  no  part  of  the  question.  Is  the  contract  in- 
jurious to  the  public  welfare  ?  In  our  opinion,  it 
is  equally  repugnant  to  morality,  to  sound  policy 
and  to  the  laws  of  the  State,  passed  for  the  avowed 
purpose  of  preserving  the  purity  of  our  public  elec- 
tions. 

It  would  be  in  vain  to  enact  laws  against  bribery, 
and  to  authorize,  at  the  same  time,  wagers  of  this 
kind,  which,  like  a  torrent  of  corruption,  would 
carry  all  before  them. 

Even  if  the  bet  had  been  laid  between  two  per- 
sons, who  were  not  voters,  which  does  not  appear 
to  have  been  the  case,  yet,  as  it  might  lead  to  a  de- 
cision, by  the  judicial  branch,  on  the  validity  of  an 
election  and,  consequently,  to  the  right  of  a  mem- 
ber to  a  seat  in  the  Legislature,  the  point  ought 
never  to  be  brought  into  discussion.  It  is  obvious 
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that  the  legislative  and  judicial  authorities  might 
be  put  iuto  a  state  of  collision  upon  a  question, 
which,  it  is  apprehended,  the  Legislature  alone  is 
competent  to  determine.  Upon  a  case  stated  for 
the  opinion  of  the  court,they  might  give  judgment, 
prior  to  the  House  of  Assembly  deciding  it,  who 
might,  pt-rhaps,  afterwards  give  a  contrary  deci- 
sion. The  most  effectual  way  to  avoid  this  is  to  ju- 
dicially to  pronounce,  as  they  have  done  in  N.  Y., 
all  wagers  upon  the  result  of  elections  to  be  illegal 
and  void. 

The  Constitution  of  our  State  declares  that  elec- 
tions shall  be  free.  The  body  of  the  voter  shall  be 
equally  free  from  constraint,  and  his  mind  from  in- 
superable bias.  A  wager  that  a  certain  person  will  be 
elected,  puts  the  mind  as  completely  into  trammels 
as  a  state  of  duress  puts  the  body  of  the  voter.  The 
mind  cannot  act  freely,  as  long  as  the  man  is  held 
in  bondage  to  his  mercenary  views  and  engage- 
ments ;  and,  having  devested  himself  of  his  own  in- 
dependence, he  is  a  fit  instrument  of  corruption  to 
fasten  the  chains  of  slavery  upon  all  around  him. 

It  is  the  opinion  of  the  court  that  the  plaintiff 
cannot  recover,  and  that  judgment  be  entered  for 
the  defendant. 

Judgment  for  the  defendant. 


*182]*JACKSON,  exdem.  WITHERELL  and 
HYDE, 

JONES. 

Practice — Transcript  of  Justices'  Judgment — 
Contents  of,  Under  Statute —  When  Entered, 
Becomes  a  Lien — Proof  of  Transcript — Sher- 
'  iff"s  Deed — Contents of—Inacurate  Eecital8,Ee- 
jected  as  Surplusage — Estoppel — Failure  to 
Produce  Lease,  or  to  Give  Proof  of  It,  by  One 
Claiming  Under  It— Effect  of. 

The  transcript  of  a  justice's  judgment,  to  be  filed 
with  and  entered  by  the  clerk  of  the  county,  pursu- 
ant to  the  9th  section  of  the  Statute,  sess.  41,  ch.  94, 
and  the  20th  section  of  the  Statute,  sess.  47,  ch.  238, 
need  not  show  the  proceedings  before  the  justice, 
which  respect  the  regularity  of  the  judgment,  or 
give  jurisdiction. 

The  transcript  being  duly  entered,  is,  per  se,  a  lien 
on  the  lands  of  the  judgment  debtor ;  and  proving 
the  transcript,  filing  and  entry,  is  sufficient  in  de- 
ducing a  title  by  sheriff's  sale  under  a  fl.  fa.  The 
Justice  or  any  other  proof  of  the  Judgment  before 
him,  need  not  be  produced. 

If  the  recital  of  executions  in  a  sheriff's  deed  of 
land  describe  them  correctly  in  several  particulars, 
but  add  others  which  are  inaccurate,  the  latter  may 
be  rejected  as  surplusage.  All  that  is  necessary  is, 
that  the  deed  show  that  the  sheriff  acted  under  the 
authority  of  the  executions,  even  admitting  a  re- 
cital to  be  important. 

But  the  execution  need  not  be  set  forth  or  recited 
in  a  sheriff's  deed  ;  and  if  recited  and  described  in- 
accurately, the  variance  will  not  affect  the  deed. 

In  making  out  a  title  under  a  sheriff's  deed,  it  ap- 
peared that  the  debtor  in  the  execution  was  in  pos- 
session several  years  before  it  issued,  and  before  the 
judgment;  and  that  the  defendant  in  the  ejectment 
held  under  him  as  tenant.  Held,  that  the  defendant 
was  estopped  to  show  title  out  of  the  debtor. 

Where  the  plaintiff  in  ejectment  made  title  under 
a  purchase  upon  execution  against  the  tenant  of  the 
judgment  debtor,  the  tenant  being  defendant  in 
ejectment,  and  showed  by  parol  thit  the  defendant 
confessed  he  held  under  the  debtor  by  lease :  and 
the  defendant  gave  evidence  that  it  was  a  written 
lease,  and  then  objected  that  the  plaintiff  should 
produce  the  lease,  or  show  notice  to  produce  it : 
held,  that  the  production  of  the  lease  lay  with  the 
defendant ;  and  he  omitting  to  produce  it,  or  give 
legal  proof  of  it,  the  lease  should  be  taken  to  have 
expired,  or  not  to  be  a  subsisting  lease  so  as  to  pre- 
vent the  plaintiff's  recovery. 

Forms  of  all  the  documents  necessary  in  the  de- 
duction of  title  to  land  under  a  justice  s  judgment, 
viz.:  the  transcript,  execution  and  indorsements, 
sheriff's  certificate  of  sale,  and  sheriff's  deed. 

Citations— Act,  April  10, 1818,  sees.  9. 10 ;  10  Johns., 
258,  381 :  18  Johns.,  7 ;  2  Phil.  Ev.,  204,  205,  71.  a  ;  6 
Cow..  12»,  530 :  4  Cow.,  601 ;  7  Cow.,  325 ;  2  T.  R.,  53 : 
1  T.  R.,  760 ;  1  Cai.,  444 ;  2  Johns.  Cas.,  223,  499 :  6 
Johns.,  34 ;  7  Johns.,  157, 186. 
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TjVJECTMENT  brought  to  recover  possession 
_lJ  of  a  lot  of  land  situate  in  the  Town  of 
Hartford,  in  the  County  of  Washington;  tried 
at  the  Washington  Circuit,  June  16,  1826,  be- 
fore Throop,  Circuit  J. 

On  the  trial,  the  plaintiff  gave  in  evidence 
the  transcripts  of  two  judgments,  one  in  favor 
of  Hyde,  one  of  the  lessors  of  the  plaintiff, 
against  Jonathan  Morrison,  rendered  by  Archi- 
bald Hay,  Esq. ,  one  of  the  justices  of  the  peace 
of  the  Town  of  Hartford,  Mar.  31,  1824,  for 
$35.66  damages  and  costs,  which  transcript 
was  filed  in  the  clerk's  office  of  the  County  of 
Washington,  May  15,  1824.  The  other  judg- 
ment was  in  favor  of  Witherell,  the  other  lessor 
of  the  plaintiff,  against  the  same  Jonathan  Mor- 
rison, for  $44.48£  rendered  by  the  same  Archi- 
bald Hay,  a  justice,  Mar.  30,  1824 ;  and  the 
transcript  thereof  was  filed  in  the  office  of  the 
clerk  of  the  County  of  Washington,  June  22, 
1824.  To  these  transcripts  the  defendant's 
counsel  objected,  as  being  insufficient;  but  the 
judge  overruled  the  objection,  to  which  the 
defendant's  counsel  excepted. 

The  plaintiff  then  gave  in  evidence  an  exe- 
cution issued  June  29,  1824,  on  the  judgment 
in  favor  of  Hyde  ;  also  *an  execution  [*183 
issued  on  the  judgment  in  favor  of  Witherell, 
June  23,  1824  ;  to  which  executions  the  defend- 
ant's counsel  objected,  because  they  varied 
from  the  transcript  of  the  judgments,  and  also 
because  they  were  issued  too  soon.  But  the 
judge  overruled  the  objection  ;  to  which  the 
defendant's  counsel  excepted.  The  plaintiff 
then  gave  in  evidence  the  sheriff's  certificate  of 
sale  of  Jonathan  Morrison's  right  and  title  to 
the  lot  of  land  in  question,  by  virtue  of  the  ex- 
ecutions, Sep.  20,  1824;  to  which  the  defend- 
ant's counsel  objected  as  insufficient ;  but  the 
judge  overruled  the  objection,  and  the  defend- 
ant's counsel  excepted.  The  plaintiff  then  gave 
in  evidence  a  sheriff's  deed  of  the  premises  in 
question,  dated  Jan.  17,  1826,  to  which  the  de- 
fendant's counsel  objected  on  account  of  vari- 
ance with  the  executions.  The  objection  was 
overruled  by  the  judge,  and  the  defendant's 
counsel  excepted.  It  was  admitted  by  the  de- 
fendant's counsel  that  the  defendant  was  in 
possession  of  the  premises  in  question  at  the 
commencement  of  the  suit. 

Jonathan  Wood  was  then  called  as  a  witness 
on  the  part  of  the  plaintiff,  and  testified  that 
the  defendant  was  in  possession  of  the  prem- 
ises in  question  last  fall.  The  witness  knew  the 
lot  well.  Jones,  the  defendant,  claimed  to  hold 
under  Jonathan  Morrison,  who  was  in  posses- 
sion of  the  lot  for  several  years  previous  to 
1824.  Jones  told  the  witness  he  held  under 
Jonathan  Morrison  by  lease.  The  witness  had 
heard  Zina  Morrison,  about  the  time  the  de- 
fendant went  into  possession,  frequently, when 
speaking  of  the  lot,  call  it  Jonathan's.  Further 
testimony  as  to  the  interest  of  Jonathan  Mor- 
rison is  stated  in  the  opinion  of  the  court. 

Here  the  plaintiff  rested. 

The  defendant  moved  for  a  nonsuit,  on  the 
grounds  :  1.  That  the  lease  from  Jonathan 
Morrison,  the  defendant,  was  not  produced. 
2.  Because  the  plaintiff  had  not  proved  that 
Jonathan  Morrison  had  any  title  to  the  prem- 
ises in  question,  and  he  was  not  in  possession  at 
the  time  when  the  judgments  were  rendered, 
or  at  the  time  of  the  sheriff's  sale.  The  motion 
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was  denied,  and  the  defendant's  counsel  ex- 

cepted. 

184*]      *The  defendant  then  gave  evidence 

to  show  a  title  out  of  Jonathan  and  in  Zina 

Morrison  ;  but  as  this  branch  of  the  case  was 

not  considered  by  the  court.it  is  not  stated  here. 

Verdict  for  the  plaintiff. 

A  motion  was  now  made,  in  behalf  of  the 
•defendant,  for  a  new  trial. 
185*]  *Mr.  8.  Stevens,  for  the  defendant : 
1 .  There  was  no  proof  of  the  judgments  before 
the  justice  on  which  the  premises  were  sold. 
McCarty  v.  Sherman,  3  Johns.,  429  ;  Reedv. 
Gilbert,  12 Id.,  296.  The  transcripts  were  not 
proof  of  the  fact  of  the  rendition  of  the  judg- 
ments. (Laws,  sess.  of  1818,  p.  80.) 
186*]  *2.  The  transcripts  are  insufficient, 
because  they  do  not  show  that  the  justice  be- 
fore whom  the  judgments  were  rendered  had 
jurisdiction.  It  does  not  appear,  by  the  tran- 
script of  the  judgment  in  favor  of  Witherell, 
that  the  defendant  in  that  judgment  was  ever 
summoned  or  ever  appeared  in  court.  Under 
such  circumstances,  the  justice  had  no  juris- 
187*]diction  of  *the  cause.  Martin  v.  Moss, 
6  Johns.,  126;  Bromaghinv.  Throop,  15  Johns., 
476.  It  does  not  appear,  by  the  transcript  of 
Hyde's  judgment,  that  the  defendant  in  that 
judgment  was  summoned,  or  that  the  parties 
joined  issue  before  the  justice  ;  one  of  which 
is  necessary  to  give  the  justice  jurisdiction.  (1 
R.  L.,  386.)  Justices  are  confined  strictly  to 
the  authority  given  them  by  the  statute.  1 
Johns.  Gas.,  20,  228  ;  1  Johns.  Ch.,  594,  note' 
a  ;  19  Johns.,  33;  6  Cow.,  234. 

3.  There  was  no  evidence  of  the  sale  of  the 
premises  in  question,  under  or  by  virtue  of 
these  executions.  The  statute  is  peremptory, 
and  requires  the  sheriff  to  describe  the  execu- 
tion in  his  certificate  of  sale,  so  that  the  pur- 
chaser may  know  who  is  entitled  to  redeem  ; 
and  he  should  also  state  when  the  purchaser  is 
entitled  to  a  deed.  (Sess.  Laws  of  1820,  p.  167.) 
The  sheriff's  certificate  does  not  comply  with 
the  statute  in  these  respects.  Nor  does  the  cer- 
tificate show  that  the  sale  was  by  virtue  of  the 
executions  issued  on  the  judgments  and  the 
188*]  sheriff's  deed,  given  in  evidence  by  *the 
lessors,  shows  that  the  sale  was  upon  different 
executions.  Witherell's  judgment  was  rendered 
Mar.  30,  1824,  and  the  transcript  filed  June  22, 
1824.  The  execution  described  in  the  sheriff's 
deed  was  on  a  judgment,  the  transcript  of 
which  would  appear  to  be  filed  Mar.  30,  1824, 
and  commanded  the  sheriff  to  make  the  money 
of  the  lands  of  which  the  defendant  in  the 
judgment  was  seised  Mar.  30,  1824,  or  at  any 
time  afterwards.  Hyde's  judgment  was  rend- 
ered Mar.  31,  1824,  and  the  transcript  filed 
May  15,  1824.  The  execution  described  in  the 
sheriff's  deed  is  on  a  judgment,  the  transcript 
of  which  would  appear  to  have  been  filed  Mar. 
30,  1824,  and  commanded  the  sheriff  to  make 
the  money  of  the  lands  of  which  the  defendant 
was  seised  Mar.  30,  1824,  or  at  any  time  after- 
wards. Neither  of  the  executions  produced  had 
any  such  mandate.  It  necessarily  follows, from 
these  facts  unexplained,  that  the  executions  by 
virtue  of  which  the  sheriff  sold,  were  not  the 
same  produced  in  evidence. 

Although  a  misrecital  of  the  execution  in  the 
sheriff's  deed  would  not  be  material,  yet  in  this 
case  it  does  not  appear  there  was  any  misre- 


cital. It  is  to  be  presumed  that  the  sheriff  has 
correctly  recited  the  execution  under  which  he 
sold,  in  his  deed.  The  plaintiff  ought  to  have 
introduced  the  sheriff  as  a  witness,  and  proved 
that  the  deed  was,  in  fact,  given  by  virtue  of 
the  sale  upon  the  executions,  if  such  was  the 
fact.  Jackson  v.  Streeter,  5  Cow.,  529. 

4.  The  plaintiffs  in  the  judgments  being  the 
purchasers,  they  are  chargeable  with  notice  of 
every  irregularity  attending  the  judgments, 
executions  and  sale.    Simonds  v.  Catlin,  2  Cai., 
61. 

5.  The  plaintiff  ought  to  have  been  nonsuited 
on  the  trial,  because  he  proved  no  title  in*Jona- 
than  Morrison,  the  defendant  in  the  judgments 
^he  not  being  in  possession  of  the  premises, 
either  at  the  time  of  the  rendition  of  the  judg- 
ments, or  the  time  of  the  sale;  2  Phil.  Ev.,  204, 
205  ;  1  Yeates,  21  ;  4  Cow.,  601  ;  and  because 
he  did  not  legally  prove  that  the  defendant 
here  came  into  possession  under  the  defendant 
in  the  executions.      The  lease  was  the  highest 
evidence  *of  that  fact,  and  ought  to  [*189 
have  been  produced,  or  notice  given  to  the  de- 
fendant to  produce  it.     If  the  defendant  did 
hold  under  Jonathan  Morrison,  the  defendant 
in  the  executions,  the  plaintiff  did  not  show 
that  his  (the  defendant's)  term  had  expired, 
which  could  only  be  done  by  producing  the 
lease,  or  by  giving  notice  to  the  defendant  to 
produce  it,  and  then,  on  the  non-production  of 
it,  proving  its  contents.    Adams,  Eject.,  202. 

Mr.  D.  Russell,  contra.  The  previous  unin- 
terrupted possession  of  the  lot  in  question,  by 
Jonathan  Morrison,  is  evidence  of  title  in  him. 
He,  too,  is  the  common  source  of  title  in  this 
case.  (2  Johns.,  22  ;  3  Id.,  388;  4  Id.,  202;  10' 
Id.,  338  ;  11  Id.,  504.)  The  defendant  entered 
under  Jonathan  Morrison,  whose  right  has,  by 
operation  of  law,  passed  to  the  lessors  of  the 
plaintiff.  The  defendant,  then,  was  the  les- 
sor's tenant,  and  he  can  set  up  no  right  hostile 
to  that  under  which  he  entered.  The  posses- 
sion must  be  restored,  and  then  Zina  Morrison 
can  resort  to  his  action,  if  he  wishes  to  put  in 
issue  the  validity  of  his  deed.  1  Cai. ,  444  ;  2 
Johns.,  45,  in  note;  3  Id.,  188,  223,  499;  6  Id., 
34  ;  7  Id.,  157,  186  ;  10  Id.,  258. 

As  to  the  proof  of  the  judgments.  By  the 
Statute,  sess.  41,  ch.  94,  sec.  9,  the  clerk  is  to 
file  the  transcript  and  enter  the  judgment, 
which,  when  done,  is  to  be  a  lien  to  all  intents 
and  purposes  as  a  C.  P.  judgment.  If  it  is  to 
have  the  same  effect,  all  you  need  do  is,  to  give 
the  transcript  in  evidence.  This  proves  every- 
thing necessary  to  establish  the  lien.  It  is  not 
necessary  on  proving  a  C.  P.  judgment,  to  go 
back  and  show  the  beginning  or  intermediate 
proceedings.  The  Statute,  sess.  47,  ch.  238, 
sec.  20,  contains  the  same  provisions. 

As  to  the  variance,  it  was  not  so  material  as 
to  make  it  at  all  questionable  that  the  execu- 
tions recited  in  the  deed  are  the  same  which 
were  given  in  evidence  at  the  trial.  (10  Johns., 
881.)  Besides,  the  defendant  is  a  stranger  to 
the  proceedings,  and  cannot  object  their  ir- 
regularity. (13  Johns.,  97.)  The  executions 
were  not  issued  prematurely.  The  recital  of 
the  executions  is  mere  surplusage,  and  may  be 
rejected.  *This  leaves  the  deed  to  its  [*19O 
full  operation  under  such  executions  as  in  fact 
existed,  without  regard  to  any  recital.  All 
variance  may  be  amended  and  should  be  re- 
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ceived  as  if  this  had  been  actually  done.  The 
sheriff's  deed  alone  was  sufficient  evidence  of 
a  sale,  without  the  certificate.  That  is  surplus- 
age, and  may  also  be  put  out  of  the  case.  The 
rights  of  the  immediate  parties  to  the  sale  are 
the  same,  whether  any  certificate  be  given  or 
not. 

Ouria,  per  SUTHERLAND,  J.  The  lessors  of 
the  plaintiff  claimed  a  right  to  recover  the  prem- 
ises in  question,  as  purchasers  at  a  sheriff's 
sale,  under  two  judgments  against  one  Jona- 
than Morrison.  One  of  the  judgments  was  in 
favor  of  Witherell,  and  the  other  of  Hyde;  and 
they  "became  joint  purchasers  of  the  premises 
in  question  upon  the  sale. 

The  judgments  were  originally  obtained  be- 
fore a  justice  of  the  peace,  and  the  transcripts 
were  certified  and  filed  in  the  county  clerk's 
office  ;  and  the  judgments  were  entered  there- 
in, and  the  executions  were  issued,  in  pursu- 
ance of  the  provisions  of  the  9th  and  1  Oth  sec- 
tions of  the  Act  to  Extend  the  Jurisdiction  of 
Justices  of  the  Peace.passed  Apr.  10, 1818.  The 
plaintiff  produced  a  certified  copy  of  the  tran- 
scripts from  the  county  clerk's  office,  as  evi- 
dence of  the  judgments.  They  were  objected 
to  as  insufficient ;  but  the  objection  was  over- 
ruled by  the  judge.  The  grounds  of  the  ob- 
jection to  the  transcripts  do  not  appear  to  have 
been  specified  upon  the  trial. 

It  is  now,  however,  contended  :  1.  That  the 
transcripts  were  not  proof  of  the  fact  of  the 
rendition  of  the  judgments;  that  the  magistrate 
before  whom  the  judgments  were  obtained.and 
who  gave  the  certificates  or  transcripts,  should 
have  been  called  to  prove  them;  and  2.  That, 
admitting  the  transcripts  to  be  competent  evi- 
dence in  themselves,  yet  they  were  insufficient 
in  this  case,  because  they  did  not  show  that  the 
justice  before  whom  the  judgments  were  rend- 
ered had  jurisdiction  ;  it  not  appearing,  in 
either  case,  that  the  defendant  was  summoned 
or  ever  appeared  in  court. 

The  9th  section  of  the  Act  already  referred 
to,  makes  it  the  duty  of  the  county  clerk  to  file 
191*]  the  justices  transcript  of  *the  judgment 
and  bobd  ;  and  enter  the  judgment  in  a  book, 
to  be  by  him  kept  for  that  purpose,  together 
with  the  time  of  his  receiving  the  same  ;  and 
declares  that  any  judgment  so  entered  by  the 
said  clerk,  shall,  from  and  after  the  time  of  his 
receiving  it  as  aforesaid,  be  a  lien  on  real  estate, 
to  all  intents  and  purposes,  as  if  the  said  judg- 
ment had  been  rendered  in  the  Court  of  C.  P. 
of  the  county  where  such  judgment  shall  be 
given. 

I  am  inclined  to  think  it  was  the  intention  of 
the  Legislature  to  put  these  judgments  upon 
the  footing  of  judgments  in  the  C.  P.,  in  all  re- 
spects. They  are,  by  the  express  terms  of  the 
Act,  to  be  a  lien  on  real  estate,  in  the  same 
manner;  and  the  transcript,  when  received  and 
filed,  is  to  be  considered  the  evidence  of  the 
judgment,  and  to  be  proved  in  the  same  man- 
ner as  other  documents  or  papers  of  the  same 
character  on  the  files  of  the  office.  I  do  not 
understand  the  objection  to  have  been  that  the 
transcripts  produced  on  the  trial  were  not  prop- 
erly proved  to  have  been  copies  of  the  tran- 
scripts on  file,  but  that  neither  were  competent 
evidence  of  the  judgments, unless  authenticated 
by  the  oath  of  the  justice.  The  Legislature,  by 
directing  the  clerk  of  the  Court  of  C.  P.  to  en- 
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ter  the  judgments  upon  the  filing  of  the  tran- 
script, seem  to  have  decided  that  the  transcript, 
without  the  oath  of  the  justice,  is  sufficient 
evidence  of  the  judgment  before  him.  If  the 
transcript  were  to  be  verified  by  the  oath  of  the 
justice,  it  should  be  before,  or  at  the  time  when 
it  is  filed,  and  made  the  evidence  or  foundation 
of  a  judgment,  upon  which  the  clerk  of  the 
court  is  authorized  to  issue  an  execution.  The 
transcript  is,  prima  facie,  evidence  of  the  judg- 
ment. 

As  to  the  second  point,  the  judgments  them- 
selves are  not  directly  in  issue.  The  defendant 
is  a  stranger  to  them.  They  are  drawn  in  ques- 
tion collaterally.  They  are,  as  between  these 
parties,  to  be  considered  as  judgments  of  the 
Common  Pleas,  and  as  valid  and  regular  until 
impeached. 

The  sheriff's  deed  describes  the  executions 
under  which  the  sale  was  made,  in  a  manner 
which  leaves  no  doubt  that  they  were  the  same 
executions  produced  and  proved  in  the  cause. 
*The  parties  are  the  same,  as  also  the  [*192 
test,  and  the  amount  directed  to  be  levied.  Suf- 
ficient appears  to  show  that  those  executions 
were  the  authority  under  which  the  sheriff 
acted,  and  that  is  all  that  is  necessary.  The  exe- 
cution need  not  be  set  forth  or  recited  in  the 
deed,  and  if  recited  and  described  inaccurately, 
the  variance  will  not  affect  the  deed.  10  Johns. , 
381  ;  18  Id.,  7  ;  2  Phil.  Ev.,  204,  205,  note  a; 
5  Cow.,  530. 

The  title  or  interest  of  Morrison,  the  defend- 
ant in  the  judgments  and  executions,  in  the 
premises  in  question,  was  sufficiently  shown 
prima  fade. 

Jonathan  Wood  testified  that  Jonathan  Mor- 
rison was  in  possession  of  the  premises  in  ques- 
tion,for  several  years  previous  to  the  year  1824; 
that  the  defendant,  Jones,  was  in  possession 
at  the  commencement  of  this  suit ;  that  he 
cliamed  to  hold  under  Jonathan  Morrison  ;  and 
he  told  the  witness  that  he  held  under  Morri- 
son by  lease.  Thomas  Jones,  a  witness  on  the 
part  of  the  defendant, testified  that  the  defend- 
ant, his  father,  went  into  possession  of  the 
premises  under  Jonathan  Morrison,  in  the  fall 
of  1823.  The  lease  was  executed  Nov.  4, 1823. 
All  the  evidence  in  the  case  shows  that  Jona- 
than Morrison  was  the  reputedowner  of  the  lot 
in  question. 

The  defendant,  at  all  events,  is  estopped  from 
denying  the  title  of  Jonathan  Morrison  as  land- 
lord. His  possession  was  derived  from  Morri- 
son. He  has  acknowledged  the  general  inter- 
est or  title  of  the  lot  to  be  in  him,  and  if  the  de- 
fendant has  a  subsisting  right  to  the  possession 
under  his  lease,  it  was  his  business  to  show  it 
by  producing  the  lease.  Independent  of  the 
lease,  he  is  not  at  liberty  to  deny  the  title  of  his 
landlord.  The  lessors  stand  in  the  place  of 
Jonathan  Morrison.  His  rights  have  passed  to 
them  by  operation  of  law.  2  Phil.  Ev.,  204  ; 
Jackson  v.  Town,  4  Cow.,  601;  and  vide  5  Cow., 
129  ;  7  Cow.,  325  ;  2  T.  R.,  53  ;  1  T.  R,  760  ; 
1  Cai.,  444;  2  Johns.  Cas.,  223,  499;  6  Johns., 
84  ;  7  Id.,  157,  186  ;  10  Id.,  258. 

It  is  contended,  that  the  plaintiff  should  have- 
produced  the  lease,  or  given  notice  to  the  de- 
fendant to  produce  it  ;  that  the  lease  was  the 
highest  evidence  of  the  fact  that  the  defendant 
*came  into  possession  under  Morrison.  [*193 
But  the  fact  of  his  having  gone  into  possession. 
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under  a  written  lease,  came  out  from  the  de- 
fendant's witnesses.  His  confession,  as  proved 
by  the  plaintiff,  was,  that  he  held  under  Jona- 
than Morrison,  by  lease.  But  whether  it  was  a 
parol  or  written  lease,  did  not  appear  until  dis- 
closed on  the  part  of  the  defendant.  He  was 
the  tenant  to  whom  the  lease  was  given — had 
it  in  his  possession — and  if  he  had  any  exist- 
ing rights  under  it,  it  was  his  business  to  pro- 
duce it. 

In  this  view  of  the  case,  all  the  evidence  in 
relation  to  the  title  of  Zina  Morrison  was  irrele- 
vant. The  defendant  was  precluded  from  set- 
ting up  a  title  in  a  third  person. 

The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 

Cited  in— 9  Cow.,  138,  238 :  6  Wend.,  218,  231,  670 :  2 
Barb.,  207 ;  4  Barb.,  183  :  15  Barb.,  498 :  25  Barb.,  105 ; 
41  Barb..  81 ;  4  E.  D.  S.,  474 ;  48  Cal.,  140. 
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THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  JEFFERSON 
COUNTY  BANK. 

Pleading — Omission  to  Assign  Breach  to  One  of 
Several  Counts  in  Assumpsit — Aided  by  Ver- 
dict —  Surplusage  —  Corporation  —  Requisites 
Under  Statute  —  Discharge  of  Indorser  of 
Promissory  Note  by  Extension  of  Time  — 
Power  of  Bank  Cashier  to  Suspend  Payment 
of  Note. 

The  omission  to  assign  a  breach  to  one  of  several 
counts  in  assumptnt,  is  aided  by  the  verdict;  and 
may  be  amended. 

Where  a  statute  requires  that  a  certain  affidavit 
shall  be  made,  without  saying  for  whom  (e.  g.,  the 
1st  sec.  of  the  Stat.  sess.  39,  ch.  231,  providing  for  in- 
corporating the  Jefferson  Co.  Bank),  it  may  be 
taken  before  any  magistrate  or  officer  having  power 
to  administer  an  oath. 

The  requisites  to  give  the  Jefferson  County  Bank 
existence  as  a  corporation  according1  to  the  Statute, 
sess.  89,  ch.  231,  pleaded  and  set  forth  particularly 
in  reply  to  a  plea  of  nul  tiel  corporation,  put  in  at 
the  suit  of  the  bank,  and  [issues  taken  upon  those 
several  requisites  in  a  rejoinder. 

Though  a  party,  in  pleading  matters  which  con- 
stitute his  right  (e.  g.,  the  organization  of  a  bank 
under  its  charter),  set  forth  more  matters  than  are 
necessary.upon  which,  with  those  that  are  necessary, 
issue  is  joined,  yet  he  need  prove  those  matters 
alone  which  are  necessary. 

Thus,  where  a  bank  having  sued  on  a  note,  replied 
to  a  plea  of  nul  tiel  corporation,  instead  of  demur- 
ring as  it  might,  setting  forth  all  the  steps  made 
necessary  by  the  Act,  sess.  39,  ch.  231,  to  give  it  ex- 
istence as  a  corporation,  with  divers  others ;  upon 
all  which  matters  issue  was  joined ;  yet  held,  that  at 
the  trial,  it  need  prove  no  more  than  would  be  nec- 
essary upon  the  general  issue. 

The  plea  of  nul  tiel  corporation  is  bad  on  special 
demurrer. 

Upon  the  general  issue,  or  nul  tiel   corporation 


Bank  merely  to  produce 
of  Incorporation ;  but  certain  steps  were  required 
by  the  statute  to  be  taken  before  the  Corporation 
had  existence;  e.  g.,  opening  books,  subscription  and 
distribution  of  stock,  the  choice  of  directors,  and 
by  them  a  president,  cashier,  &c.  Yet,  producing 
the  books  showing  the  election  of  the  oificers.and  the 
affidavit  required  by  the  1st  section  of  that  Act,  are, 
prima facie,  sufficient  to  prove  that  all  the  previous 
steps  required  by  the  statute  were  taken. 

A  holder  of  a  promissory  note  giving  time  to  the 
maker,  to  the  prejudice  of  the  indorser,  discharges 
the  latter. 

An  agreement  with  the  maker  to  prosecute  the  in- 
dorser, and  if  the  debt  cannot  be  collected,  then  to 
receive  security  from  the  maker  at  two  years,  does 
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not  suspend  the  right  to  sue  the  maker  at  any  time 
before  the  suit  against,  and  failure  to  collect  of  the 
indorser. 

Whether  a  cashier  of  a  bank  holding  a  note  has 
power  to  make  an  agreement  to  suspend  the  pay- 
ment of  the  note,without  the  consent  of  the  direct- 
ors, quaere. 

Citations— 16  Johns.,  72,  73;  2  Bos.  &  P.,  62;  2 
Johns.  Ch.,  560. 

AN  ERROR  from  the  Jefferson  C.  P.  In  the 
\J  court  below  the  Bank  declared  against  Wood 
as  indorser  of  a  note,  dated  May  14,  1825,  made 
by  one  Heath  for  $150,  adding  the  common 
count  for  moneys,  &c.  The  breach  or  refusal 
to  pay,  iu  the  conclusion  of  the  declaration,  re- 
ferred to  the  count  on  the  note  only. 

The  defendant  below  pleaded  :  1.  Non  As- 
sumpsit. 2.  "  That  the  plaintiffs  are  not  a  body 
politic  and  corporate,  and  have  no  right  to  sue 
the  said  defendant  ;  and  this  he  is  ready  to  ver- 
ify, wherefore,  &c." 

To  the  second  plea,  the  plaintiffs  replied  as 
follows  : 

"  That  before  the  commencement  of  this  suit, 
viz.;  on  the  17th  day  of  April,  A.  D.,  1816,  an 
Act,  entitled  "An  Act  to  Incorporate  the  Jeff- 
erson County  Bank,"  was  passed  by  the  Leg- 
islature of  the  State  of  New  York,  by  which, 
among  other  things,  it  was  enacted  by  the  peo- 
ple of  the  State  of  New  York,  *repre-  [*195 
sen  ted  in  Senate  and  Assembly,  that  all  such  per- 
sons as  should  be  stockholders  of  the  Jefferson 
County  Bank,  should  -be,  and  were  to  be,  from 
time  to  time,  and  until  the  first  day  of  January, 
1832,  a  body  politic  and  corporate,  in  fact  and 
in  name,  by  the  name  of  The  Jefferson  County 
Bank  ;  and  that,  by  that  name  they  and  their 
successors,  until  that  day,  might  and  should 
have  succession,  and  should  be,  in  law,  per- 
sons capable  of  suing  and  being  sued,  pleading 
and  being  impleaded,  answering  and  being  an- 
swered unto,  defending  and  being  defended,  in 
all  courts  and  places  whatsoever,  and  in  all 
manner  of  actions  ;  provided,  however,  and  it 
was  made  one  of  the  conditions  of  said  Act  of 
Incorporation,  that  the  said  Bank  should  be  es- 
tablished in  the  County  of  Jefferson,  and  that 
its  operations  of  discount  and  deposit  should 
be  carried  on  in  one  of  the  villages  of  said 
county,  and  not  elsewhere. 

And  it  was  also  further  provided  and  declared 
in  and  by  the  said  Act,  that  it  should  not  be  law- 
ful for  the  said  Bank  to  issue  any  notes  or  bills, 
until  an  affidavit  by  the  president  and  cashier  of 
said  Bank  should  have  been  made  and  filed  in 
the  clerk's  office  of  the  County  of  Jefferson, 
stating  that  the  sum  of  twelve  and  an  half  per 
cent,  upon  each  share  of  the  capital  stock  of 
said  Bank  had  been  actually  paid  into  said  Bank 
in  specie,  as  by  reference  to  said  Act  will  more 
fully  and  at  large  appear. 

And  it  was  also  further  enacted  in  and  by  the 
Act  above  mentioned,  that  the  capital  sum  of 
said  Bank  should  not  exceed  $400,000;  and  that 
a  share  in  said  Bank  should  be  $50,  and 
that  subscription  books  should  be  kept  open 
under  the  direction  of  the  following  persons,  as 
commissioners  to  apportion  the  stock  and  de- 
termine on  a  site  for  the  banking  house,  viz. : 
Elisha  Camp,  &c.  (naming  the  commissioners), 
until  the  whole  of  the  stock  of  said  Corpora- 
tion was  subscribed  for,  and  five  per  cent,  on 
the  amount  of  the  same  paid  into  the  hands  of 
the  said  commissioners. 
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And  it  was  also  further  enacted,  in  and  by 
the  Act  aforesaid, that  the  commissioners  above 
named,  or  a  majority  of  them,  should  meet  at 
the  house  of  Isaac  Lee,  in  the  Village  of  Water- 
town,  and  fix  on  a  site  for  the  banking  house 
196*1  (meaning  *for  the  banking  house  for 
the  said  The  Jefferson  County  Bank),and  make 
an  equitable  distribution  of  the  stock  of  said 
Corporation  among  the  subscribers  for  the 
same,  and  receive  from  the  said  subscribers  the 
sum  of  five  per  cent,  on  the  amount  of  their 
said  subscription,  on  the  first  Monday  of  June 
next  after  the  passing  of  the  said  Act,  viz. :  on 
the  first  Monday  of  June,  1816,  as  by  reference 
to  the  said  Act  will  more  fully  and  at  large  ap- 
pear. 

And  the  said  plaintiffs,  in  fact,  say,  that  the 
said  Bank  was  established  in  the  said  County 
of  Jefferson,  and  that  the  operations  of  said 
Bank  hitherto  have  been,  and  still  are,  carried 
on  in  one  of  the  villages  of  said  County  of  Jef- 
ferson, and  not  elsewhere.  The  said  plaint- 
iffs further,  in  fact,  say,  that  the  said  Bank- 
to  wit :  they,  the  said  plaintiffs,  did  not  issue 
any  notes  or  bills  until  an  affidavit  by  the  pres- 
ident and  cashier  of  said  Bank  was  made  and 
filed  in  the  clerk's  office  of  the  County  of  Jef- 
ferson, stating  that  the  sum  of  twelve  and  a 
half  per  cent,  on  each  share  of  the  capital  stock 
of  the  said  Bank  had  been  actually  paid  into 
the  said  Bank  in  specie  ;  and  that  such  an  af- 
fidavit was  made  and  filed  as  aforesaid,  to  wit: 
in  the  clerk's  office  aforesaid,  to  wit :  on  the 
first  day  of  January.  1817.  Andthesaid  plaint- 
iffs further,  in  fact,  say,  that  the  said  subscrip- 
tion books  for  the  stock  of  said  Bank  were 
kept  open  in  the  manner  and  form  above  pre- 
scribed by  the  said  Act,  to  wit :  under  the  di- 
rection of  the  persons  above  mentioned,  ap- 
pointed commissioners  to  apportion  the  stock 
of  the  said  Bank  or  Corporation,  and  to  deter- 
mine on  the  site  for  the  banking  house  of  said 
Corporation,  until  the  whole  of  the  stock  of  the 
said  Corporation  was  subscribed  for,  and  five 
per  cent,  on  the  amount  of  the  said  subscriptions 
paid  into  the  hands  of  the  said  commissioners. 

And  the  said  plaintiffs  in  fact  say,  that  the 
said  commissioners,  or  a  majority  of  them,  did 
meet  at  the  house  of  Isaac  Lee,  in  the  Village 
of  Watertown,  to  wit :  on  the  first  Monday  in 
June,  1816,  and  did  then  and  there  fix  on  a 
site  for  the  said  banking  house,  to  wit :  on  a 
certain  lot  of  land  situate  in  the  Village  of 
Adams,  in  said  County  of  Jefferson  ;  and  that 
the  said  commissioners  did  then  and  there,  to 
wit :  at  the  house  of  Isaac  Lee,  in  said  Village 
197*]  of  Watertown,  to  wit :  on  the  *first 
Monday  in  June,  1816,  aforesaid,  make  an 
equitable  distribution  of  the  said  stock  of  the 
said  Corporation  among  the  subscribers  for 
the  same,  and  received  from  the  said  subscrib- 
ers five  per  cent,  on  the  amount  of  their  sub- 
scriptions. 

And  the  said  plaintiffs  aver  that  thirteen  di- 
rectors of  said  bank  were  duly  chosen,  in  man- 
ner and  form  prescribed  in  and  by  the  said 
Act,  and  that  the  enactments,  requirements 
and  provisions  of  the  said  Act,  and  all  and 
every  and  each  of  them  have  in  all  things  been 
performed,  fulfilled  and  complied  with  ;  and 
that  they  said  plaintiffs,  hitherto,  to  wit :  since 
the  first  Monday  in  June,  1816,  have  been,  and 
during  all  the  time  aforesaid  were,  and  still 
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are,  a  body  politic  and  corporate,  in  fact  and 
in  name,  by  the  name  of  The  President,  Di- 
rectors and  Company  of  the  Jefferson  County 
Bank ;  and  that  they  the  said  plaintiffs  have 
done,  performed  and  fulfilled  all  things  on 
their  part  to  be  done,  performed  and  fulfilled 
in  and  by  the  said  Act. 

And  the  said  plaintiffs  aver,  that  they  the 
said  plaintiffs  are  the  same,  The  President, 
Directors  and  Company  of  the  Jefferson  Coun- 
ty Bank,  mentioned  in  said  Act,  entitled  "An 
Act  to  Incorporate  the  Jefferson  County 
Bank,"  and  not  other  or  different  The  Presi- 
dent, Directors  and  Company  of  the  Jefferson 
County  Bank  ;  all  which  the  said  plaintiffs  are 
ready  to  verify  ;  wherefore,  &c. 

To  this  the  defendant  rejoined  as  follows  : 

"  That  no  Act  entitled  'An  Act  to  Incorpor- 
ate the  Jefferson  County  Bank,'  was  ever  passed 
by  the  Legislature  of  the  State  of  New  York, 
enacting  that  all  such  persons  as  should  be 
stockholders  thereof  should  be,  and  were  there- 
by ordained,  constituted  and  declared  to  be, 
from  time  to  time,  and  until  the  first  day  of 
January,  1832,  a  body  politic  and  corporate, 
in  fact  and  in  name,  by  the  name  of  The  Presi- 
dent, Directors  and  Company  of  the  Jefferson 
County  Bank  ;  and  that  by  that  name  they  and 
their  successor*  should  be,  in  law,  persons 
capable  of  suing  and  being  sued,  pleading  and 
being  impleaded,  answering  and  being  an- 
swered unto,  defending  and  being  defended, 
in  all  courts  and  places  whatsoever,  and  in  all 
manner  of  actions;  nor  was  there  any  provision 
*in  that  Act  of  Incorporation,  that  the  [*198 
said  Bank  should  be  established  in  the  County 
of  Jefferson,  and  that  its  operations  of  discount 
and  deposit  should  be  carried  on  in  one  of  the 
villages  of  said  county,  and  not  elsewhere  ; 
that  it  should  not  be  lawful  for  the  said  Bank 
to  issue  any  notes  or  bills  until  an  affidavit  by 
the  president  and  cashier  of  said  Bank  should 
be  made  and  filed  in  the  clerk's  office  of  said 
County  of  Jefferson,  stating  that  the  sum  of 
twelve  and  a  half  per  cent,  upon  each  share  of 
the  capital  stock  of  said  Bank  had  been  actual- 
ly paid  into  said  Bank  in  specie  ;  nor  was  there 
any  provision  that  the  capital  stock  should  not 
exceed  $400,000,  and  that  a  share  in  said  Bank 
should  be  $50  ;  that  subscription  books  should 
be  kept  opened  under  the  directions  of  the 
commissioners,  to  apportion  the  stock,  and  de- 
termine a  site  for  the  banking  house  mentioned 
in  said  replication,  until  the  whole  of  the  stock 
of  said  Corporation  was  subscribed  for,  and 
five  per  cent,  on  the  amount  of  the  same  paid 
into  the  hands  of  the  commissioners  ;  nor  was 
there  any  provisions  enacting  that  the  said 
commissioners,  or  a  majority  of  them,  should 
meet  at  the  house  of  Isaac  Lee,  in  the  Village 
of  Watertown,  and  fix  on  a  site  for  a  banking 
house  for  the  said  Jefferson  County  Bank,  and 
make  an  equitable  distribution  of  the  stock  of 
said  Corporation  among  the  subscribers,  and 
receive  the  sum  of  five  per  cent,  on  the  amount 
of  their  said  subscriptions  on  the  first  Monday 
of  June,  1816. 

And  the  said  defendant  further  saith,  that 
the  said  Bank  was  not  established  in  the  Coun- 
ty of  Jefferson,  and  that  the  operations  of  said 
Bank  hitherto  have  not  been,  and  are  not,  still 
carried  on  in  one  of  the  villages  of  said  County 
of  Jefferson. 
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And  the  said  defendant  further  saith,  that  the 
said  Bank,  to  wit :  the  said  plaintiffs,  did  issue 
notes  and  bills  before  an  affidavit  by  the  presi- 
dent and  cashier  of  said  Bank  was  filed  in  the 
clerk's  office  of  the  County  of  Jefferson,  stat- 
ing that  twelve  and  a  half  per  cent,  on  each 
share  of  the  capital  stock  of  said  Bank  had 
been  actually  paid  into  said  Bank  in  specie. 

And  the  said  defendant  further  saith,  that 
no  affidavit  was  ever  made  or  filed  by  the  presi- 
dent and  cashier  of  said  Bank,  in  pursuance 
of  the  true  intent  and  meaning  of  said  Act, 
199*]  and  *that  no  subscription  books  for 
said  Bank  were  ever  kept  open  in  the  manner 
and  form  prescribed  by  the  said  Act,  until  the 
whole  of  the  stock  of  the  said  Corporation  was 
subscribed  for. 

And  the  said  defendant  further  saith,  that 
the  said  commissioners,  or  a  majority  of  them, 
did  not  meet  at  the  house  of  Isaac  Lee,  in  the 
Village  of  Watertown,  on  the  first  Monday  of 
June,  1816,  nor  did  they  then  and  there  on  that 
day  fix  on  a  site  for  the  said  banking  house  on 
a  certain  piece  of  land  in  the  Town  of  Adams, 
in  the  County  of  Jefferson  ;  nor  did  the  said 
commissioners,  on  the  first  day  of  June,  1816, 
aforesaid,  make  an  equal  distribution  of  the 
said  stock  of  the  said  Corporation  among  the 
subscribers,  nor  receive  five  per  cent,  on  the 
amount  of  their  subscriptions.  And  the  said 
defendant  further  saith,  that  thirteen  directors 
for  said  Bank  were  not  duly  chosen  in  manner 
and  form  prescribed  in  and  by  said  Act,  nor 
have  the  enactments,  requirements  and  pro- 
visions of  said  Act,  nor  any  of  them,  in  any 
thing,  been  performed,  fulfilled  or  complied 
with. 

And  the  said  defendant  further  saith,  that 
the  said  plaintiffs  have  not  hitherto,  since  the 
first  Monday  in  June,  1816,  been,  and  during 
the  time  aforesaid  were  not,  and  are  not  now, 
a  body  politic  or  corporate,  in  fact  and  in 
name,  by  the  name  of  The  President,  Direct- 
ors and  Company  of  the  Jefferson  County 
Bank  ;  nor  have  the  said  plaintiffs  done,  per- 
formed and  fulfilled  all  things  on  their  part 
and  behalf  to  be  done  in  and  by  said  Act. 

And  the  said  defendant  further  saith,  that 
the  plaintiffs  are  not  the  same  The  President, 
Directors  and  Company  of  the  Jefferson  Coun- 
ty Bank  mentioned  in  an  Act  entitled  'An  Act 
to  Incorporate  the  Jefferson  County  Bank  ;'" 
concluding  to  the  country. 

On  the  trial,  June,  1826,  the  signature  of  the 
defendant  on  the  note,  the  demand  of  payment, 
and  notice  of  non-payment  to  the  defendant, 
were  duly  proved. 

The  plaintiffs  then  produced  and  read  in 
evidence  the  Act  of  Incorporation  of  1816,  by 
which  they  became  a  body  politic  and  corpo- 
rate, and  "also  the  certificate  required  by  said 
Act  to  be  filed,  of  which  the  following  is  a 
copy,  viz. : 

2OO*]  *"  Jefferson  County  Bank,  ss  :  Be  it 
remembered,  that  on  the  thirty-first  day  of  De- 
cember, in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixteen,  personally  appeared 
before  me,  John  Cowles,  one  of  the  justices  of 
the  peace  for  the  said  county,  Frederick  White. 
President,  and  James  Wood,  Cashier  of  the 
Jefferson  County  Bank  ;  and  each  being  duly 
sworn,  say  that  the  sum  of  twelve  and  an  half 
per  centum  in  specie  has  been  actually  paid 
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into  the  Bank  on  each  share  of  the  capital 
stock  of  the  said  Bank. 

FREDERICK  WHITE, 
JAMES  WOOD. 

Sworn    and    subscribed  to") 
this  31st  day  of  December,  Filed 

1816,  before  me,  John  Cowles,  V  January    1st, 
Justice  of  the  Peace  for  the  f        1817." 
County  of  Jefferson.  I 

"  Clerk's  Office,      ) 

Jefferson  County,  >•««.     I,  H.  H,  Sherwood, 
[L.  s.]  )  Clerk  of  the  County  of 

Jefferson,  and  Clerk  of  the  Court  of  Common 
Pleas,  do  hereby  certify  that  the  foregoing  is  a 
true  copy  of  the  original  declaration  and  cer- 
tification now  on  file  in  this  office.  In  testi- 
mony whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  the  said  court,  this  6th 
day  of  November,  1823. 

H.  H.  SHERWOOD." 

The  above  certificate  and  Act  of  Incorpora- 
tion were  produced  to  show  that  the  plaintiffs 
were  a  body  politic  and  corporate  and  had 
complied  with  the  requisite  conditions  of  the 
charter  to  enable  them  to  go  into  operation  as 
a  Bank. 

The  defendant's  counsel  objected  to  this  affi- 
davit, on  the  ground  that  John  Cowles  was 
not,  as  a  justice  of  the  peace,  authorized  to 
take  the  affidavit,  which  objection  the  court 
overruled,  and  the  counsel  for  the  defendant 
excepted. 

The  plaintiff  below  here  rested. 

The  counsel  for  the  defendant  below  then 
moved  for  a  nonsuit,  on  the  ground  that  the 
plaintiffs  had  not  proved  that  they  were  a  cor- 
porate body,  and  that  the  records  of  the  Bank 
ought  to  be  produced.  And  the  court  ruled 
that  the  Act  and  certificate  thus  proved  were 
not  sufficient  evidence  of  the  incorporation  of 
the  Bank. 

The  plaintiffs  below  then  produced  a  book 
purporting  to  contain  the  records  of  the  Bank. 
The  plaintiffs'  counsel  read  in  evidence  the 
following  extracts  from  this  book  : 

*"  Directors' proceedings  continued.  [*2O1 
December  2d,  1816.  Resolved,  that  James 
Wood  be,  and  he  is  hereby  appointed  Cashier 
of  the  Jefferson  County  Bank,  and  that  his 
compensation  shall  be  twelve  hundred  and  fifty 
dollars  per  anno,  commencing  the  16th  day  of 
Nov.  last.  Directors'  room,  December  31st, 
1810.  At  a  meeting  of  the  directors  of  the  Jef- 
ferson County  Bank,  present  Messrs,  Wood, 
&c.  (naming  10  directors.)  The  Board  being 
informed  of  the  death  of  John  Paddock,  Pres- 
ident of  said  Bank,  it  was,  on  motion,  resolved 
that  they  proceed  to  the  choice  of  a  president 
by  ballot.  Whereupon,  the  votes  being  taken 
and  counted,  it  appeared  that  Frederick  White 
was  chosen  President  of  said  Bank." 

The  plaintiffs'  counsel  here  again  rested  his 
cause  ;  and  the  counsel  for  the  defendant 
moved  for  a  nonsuit,  on  the  ground  that  all  the 
issues  in  the  pleadings  were  not  proved.  The 
counsel  for  the  plaintiffs  contended  that  every 
material  issue  was  proved,  and  the  court  over- 
ruled the  motion  for  a  nonsuit. 

The  plaintiffs'  counsel  then  offered  to  prove 
all  the  issues  contained  in  the  pleadings,  and  a 
compliance  on  the  part  of  the  Bank  with  the 
terms  of  its  charter,  so  far  as  they  were  put  in 
issue  by  the  pleadings  ;  but  the  court  rejected 
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the  evidence  as  unnecessary, 
plaintiffs'  counsel  excepted. 

The  plaintiffs  also  proved,  by  one  of  the 
witnesses,  that  they  were  in  operation  as  a 
Bank  in  1816  or  1817,  and  also  were  in  opera- 
tion as  a  Bank  at  the  time  this  note  was  dis- 
counted. 

The  defendant's  counsel  then,  as  one  ground 
of  defense,  introduced  the  following  memo- 
randum or  contract,  made  by  and  between 
Heath,  the  maker  of  the  note,  and  Orville 
Hungerford,  the  Cashier  of  the  Bank  : 

"  Whereas  the  President,  Directors  &  Co.  of 
the  Jefferson  County  Bank  hold  a  note  against 
me  for  one  hundred  and  fifty  dollars  with  in- 
terest, dated  May  14th,  1825,  and  indorsed  by 
James  Wood,  of  Brownville,  now  in  case  the 
said  President,  Directors  &  Co.  will  prosecute 
the  said  James  Wood  thereon,  and  it  cannot  be 
collected  of  him,  I  hereby  agree  to  give  secur- 
ity for  the  said  note,  with  the  costs  that  may 
2*O2*]  *accrue  against  Wood,  payable  in  two 
years  from  this  date  ;  they  assigning  the  judg- 
ment against  Wood  to  me.  Oct.  5th,  1825. 
LEVI  HEATH." 

This  contract  or  memorandum  was  produced 
in  evidence  by  the  plaintiffs,  in  consequence  of 
the  defendant's  attorney  giving  the  plaintiffs 
notice  to  produce  it  on  the  trial,  and  under  the 
order  of  the  court,  and  after  objecting  to  the 
same  as  inadmissible. 

Oren  Stone,  one  of  the  directors  of  the  Bank, 
testified  that  this  contract  was  made  without 
the  knowledge  or  assent  of  the  directors  of  the 
Bank  ;  that  the  subject  of  the  above  arrange- 
ment, however,  came  before  the  Board  of  Di- 
rectors on  the  first  Monday  in  May,  and  the  first 
Monday  in  June  ;  but  they  came  to  no  determi- 
nation, and  passed  no  resolution  on  the  subject, 
and  no  entry  was  made  upon  the  records  of  the 
Bank  relating  to  it ;  but  that  the  arrangement 
came  to  the  knowledge  of  the  directors  of  the 
Bank  on  the  first  Monday  in  "May  last,  at  which 
time  nor  since  has  anything  been  done  about  it. 

The  court  decided  that  the  above  testimony 
was  not  sufficient  to  show  a  variation  in  the 
terms  of  the  contract  between  the  holders  and 
the  maker,  and  did  not  amount  to  a  defense  of 
the  action,  and  rejected  the  evidence.  The 
counsel  for  the  defendant  excepted.  Judgment 
for  the  plaintiffs  below. 

Mr.  J.  A.  Spencer,  for  the  plaintiff  in  error. 
There  is  no  breach  as  to  the  money  count. 
This  is  fatal,  and  not  amendable.  (1  Chit.  PI., 
328,  325,  327;  Com.  Dig.  PI.,  C,  44  ;  Id.,  C, 
69  ;  15  Johns.,  403,404  ;  1  Johns.,  505  ;  1  Cai., 
347,  349,  583 ;  Lawes,  PI.  in  Assumpsit,  282.) 

The  court  erred  in  admitting  the  copy  of  the 
affidavit.  It  was  taken  before  a  magistrate  who 
is  not  authorized  to  take  affidavits  to  be  read  in 
a  court  of  record.  There  is  no  statute  or  com- 
mon law  authority  for  a  justice  to  take  such  an 
affidavit,  The  Act  of  Incorporation,  requiring 
the  affidavit,  is  silent  as  to  the  officer.  (L.  N. 
Y.,  sess.  1816,  p.  280,  last  proviso  to  sec.  I.) 
But  it  requires  the  affidavit  to  be  filed  with  the 
clerk  of  the  county,  where,  or  in  this  court,  it 
might  be  necessary  to  read  it  in  evidence. 
203*]  *If  properly  admitted,  however,  it 
proves  nothing  as  to  the  existence  of  the  Cor- 
poration. 

The  court  erred  in  deciding  that  the  issues 
taken  upon  the  plaintiffs'  replication  were  not 
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material.  Though  the  Bank  might  have  de- 
murred specially,  yet  they  did  not  do  so,  but 
replied  specially,  and  shall  be  holden  to  their 
replication.  (10  Johns.,  156.)  The  books  of  the 
Bank  did  not  prove  the  facts  replied,  even  if 
admissible  ;  but  they  were  not  identified  as  the 
books  of  the  Bank.  The  testimony  of  witnesses 
at  least  should  have  been  produced  to  identify 
and  authenticate  the  books. 

But  the  time  of  paying  the  note  was  extended 
in  favor  of  the  maker.  This  discharged  the 
indorser.  (3  Campb.,  281,  362  ;  16  Johns.,  72  ; 
Chit.,  Bills,  Georgetown  ed.,  208,  299,  300  ; 
Doug.,  247  ;  3  Mod.,  87  ;  2  Johns.  Ch.,  560  ;  2 
Bos.  &  P.,  61  ;  16  Johns.,  73  ;  12  Johns.,  300  ; 
Com.  Cont.,  244 ;  2  Ld.  Raym.,  928  ;  Com., 
138 ;  Holt,  464.) 

Mr.  M.  Sterling,  contra.  The  defect  in  the 
declaration  is  cured  by  the  verdict.  (2  Archb. 
Pr.,  232,  239,  and  the  authorities  there  cited.) 
The  plea  of  mil  tiel  corporation  is  bad  on 
special  demurrer  (19  Johns.,  300)  ;  but  I  admit 
we  must  abide  our  replication,  and  prove  under 
it  sufficient  to  show  that  the  plaintiffs  below 
were  a  Corporation.  We  must  do  the  same 
thing  under  our  replication,  which  would  be 
required  on  the  general  issue  ;  but  we  need  not 
go  further. 

The  affidavit  was  properly  taken.  The  Act 
not  prescribing  the  person  before  whom  it  shall 
be  taken,  leaves  it  open  for  any  one  to  admin- 
ister the  oath  who  can  take  an  affidavit  for  any 
purpose.  And  after  that,  showing  by  the  books 
or  otherwise  that  the  institution  was  in  full  op- 
eration with  its  requisite  officers,  is  sufficient 
to  establish  its  existence.  The  books  were  not 
objected  to  below,  on  the  ground  that  they 
were  not  identified  as  the  corporate  books;  and 
we  proved  everything  required  by  the  charter 
as  a  condition  precedent  to  becoming  a  Cor- 
poration. Indeed,  it  is  doubtful  whether  any 
proof  was  necessary  beyond  the  mere  produc- 
tion of  the  Act  in  the  printed  statute  book;  and 
we  think  it  will  be  found  this  court  so  decided 
in  Tlie  Bank  of  Chenango  v.  Noyes. 

*As  to  the  objection  that  the  Bank  [*2O4 
gave  time  to  the  maker  of  this  note,  we  agree 
that  in  general  the  holder  discharges  the  in- 
dorser by  tampering  with  the  maker  to  the 
prejudice  of  the  former.  Otherwise,  he  cannot 
complain.  The  rule  is,  that  the  holder  shall 
not  give  time  to  the  prejudice  of  the  indorser. 
(2  Johns.  Ch.,  560,  and  cases  cited;  6  Ves.,  734; 
10  East,  40.)  What  are  the  rights  of  an  in- 
dorser ?  On  notice,  it  is  his  duty  to  pay  the 
note;  and  on  doing  so,  he  has  aright  to  recov- 
er over  of  the  maker.  If  the  Bank  have  done 
anything  to  defeat  his  remedy  over,  it  is  a  de- 
fense; otherwise,  not.  The  indorser  may  de- 
mand that  the  note  be  prosecuted,  and  if  the 
holder  refuse,  this  may  operate  as  a  discharge. 
But  in  any  arrangement, if  the  indprser's  rights 
are  all  reserved,  he  cannot  complain.  The  only 
question  is,  whether  the  Bank  have  so  varied 
or  modified  the  note  as  to  infringe  on  the  in- 
dorser's  rights.  This  agreement  is  neither  a 
technical  release  nor  a  consent  not  to  sue  the 
maker;  nor  is  there  any  evidence  that  the  Bank 
had  not  prosecuted  this  very  maker  to  execu- 
tion, and  had  a  return  of  nuUa  bona  against 
him.  If  the  agreement  were  express  for  delay, 
it  would  be  void,  for  there  is  no  consideration 
mentioned  in  it.  The  maker  could  not  have 
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availed  himself  of  it  as  a  defense.  It  is  not 
signed  or  executed  either  by  the  Bank  or  cash- 
ier, and  is,  in  truth,  nothing  but  a  proposition 
to  the  Bank  through  their  cashier. 

Mr.  Spencer,  in  reply,  said  the  consideration 
of  the  agreement  was  security  for  payment  of 
costs  by  the  maker,  of  the  suit  against  the  in- 
dorser,  which,  before  the  agreement, the  maker 
was  not  bound  to  pay. 

Cwia,  per  SAVAGE,  Ch.  J.,  after  stating  the 
case.  It  is  contended  that  judgment  should  be 
reversed,  because, 

1  There  are  two  counts  in  the  declaration, 
and  the  conclusion  refers  to  but  one  count. 
This  seems  to  be  the  fact;  but  the  mistake  is 
merely  clerical,  and  an  amendment  would  be 
granted — so  that  the  judgment  should  not  be 
reversed  on  that  ground. 

2.  It  is  said  that  the  affidavit  of  the  presi- 
dent and  cashier,  made  before  a  justice  of  the 
peace,  should  not  have  been  admitted;  as  affida- 
2O5*]  vits  *thus  taken  cannot  be  read  in  this 
court.     The  statute  does  not  require  the  affida- 
vit to  be  made  before  such  an  officer.     It  is  a 
sufficient  compliance  with  the  Act  if  made  be- 
fore any  officer  authorized  to  administer  an 
oath. 

3.  It  is  urged  that  the  plaintiffs  below  should 
have  been  required  to  prove  the  facts  stated  in 
the  replication  to  the  defendant's  second  plea. 
To  this,  the  plaintiffs  answer,  that  the  plea  it- 
self of  nul  tiel  corporation  is  bad,  and  any  is- 
sues joined  upon  it  are  immaterial;  and  that 
the  plaintiff  is  bound  to  prove  no  more  than  he 
would  upon  the  general  issue.     So  the  court 
below  decided,  and  correctly.     It  is  well  set- 
tled that  a  corporation  plaintiff  must,  upon  a 
plea  of  the  general  issue,  prove  the  existence 
of  the  Corporation.     The  plea  of  nul  tiel  cor- 
poration is  bad,  because  it  amounts  to  the  gen- 
eral issue.     What  did   the  plaintiffs  prove  ? 
They  show  the  Act  of  Incorporation,  by  which 
such  persons  as  should  become  stockholders  in 
a  certain  mode  pointed  out  by  the  Act,  should 
be  a  Corporation.     The  Act  did  not  make  any 
set  of  men  a  corporation  ipso facto.    There  was 
something  to  be  done.     Books  of  subscription 
were  to  be  opened;  stock  was  to  be  subscribed 
for;  that  stock  was  to  be  distributed  by  the 
commissioners,  and  those  persons  to  whom  the 
stock  should  be  thus  distributed,  became  stock- 
holders. The  stockholders  then  were  to  choose 
directors,  and  they  a  president  and  cashier. 

The  books  of  the  Bank  were  produced, show- 
ing the  election  of  the  president  and  cashier. 
No  notes  were  to  be  issued  till  the  officers 
should  file  an  affidavit,  &c.  That  affidavit  was 
made  and  filed  by  White  and  Wood,  describ- 
ing themselves  as  president  and  cashier. 

The  production  of  the  books  showing  the 
election  of  the  officers  was,  prima  facie,  suffi- 
cient to  show  that  the  previous  requisitions  of 
the  statute  had  been  complied  with,  and  that 
the  Corporation  then  had  an  existence;  and  the 
proof  of  the  filing  of  the  affidavit  shows  that 
the  Bank  had  authority  to  issue  bills  and  dis- 
count notes.  Enough  was  proved,  therefore, 
to  entitle  the  plaintiffs  to  recover  upon  their 
-own  showing. 

It  was  said  at  the  bar,  that  this  court  had  de- 
cided, in  the  case  of  The  Chenango  Bank  v. 
2O6*]  Noyes,  that  all  which  *was  necessary 
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to  prove  the  Corporation,  was  to  produce  the 
charter  in  the  printed  statute  book.  The  ques- 
tion there  presented,  as  it  was  understood  by 
the  court,  was,  whether  the  printed  statute 
book,  or  an  exemplification  from  the  Secretary 
of  State,  should  be  produced  to  prove  the  char- 
ter; and  we  decided  that  the  statute,  as  print- 
ed by  the  printer  to  the  State,  was  sufficient. 

The  next  question  is,  whether  the  defendant 
was  discharged  as  indorser  by  virtue  of  the  ar- 
rangement between  the  cashier  and  the  maker? 
According  to  the  written  agreement, the  maker 
of  the  note  stipulates,  that  if  the  plaintiffs  will 
prosecute  the  indorser,  and  the  debt  cannot  be 
collected,  the  maker  will  give  security  for  the 
debt,  payable  in  two  years,  on  his  receiving  an 
assignment  of  the  judgment. 

In  this  court  the  maker  is  considered  the 
principal  debtor,  and  the  indorser  as  a  surety; 
and  the  surety  is  bound  by  the  terms  of  his 
contract.  If  the  creditor,  by  agreement  with 
the  principal  debtor,  without  the  consent  of 
the  surety,  varies  these  terms  by  enlarging  the 
time  of  performance,  the  surety  is  discharged; 
for  he  is  injured,  and  his  risk  is  increased. 
(16  Johns.,  72,  73.)  Ld.  Eldon,  in  English  v. 
Darby,  2  Bos.  &  P. ,  62,  says,  as  long  as  the 
holder  is  passive,  all  his  remedies  remain;  and 
if  any  of  the  parties  be  discharged  by  the  act 
of  law,  the  holder  is  not  prejudiced  as  to  the 
others.  But  if  a  holder  enter  into  an  agree- 
ment with  a  prior  indorser  in  the  morning,  not 
to  sue  him  for  a  certain  period  of  time,  and 
then  oblige  a  subsequent  indorsee  in  the  even- 
ing to  pay  the  debt,  the  latter  must  immediate- 
ly resort  to  the  very  person  for  payment,  to 
whom  the  holder  has  pledged  his  faith  that  he 
shall  not  be  sued.  Chancellor  Kent,  2  Johns. , 
Ch.,560,  gives  the  reason  why  the  terms  of  the 
contract  shall  not  be  varied  without  the  con- 
sent of  the  surety.  He  says,  the  surety  is  en- 
titled to  pay  the  debt  when  it  becomes  due;  or, 
he  may  call  on  the  creditor,  by  the  aid  of  this 
court  (chancery),  to  enforce  his  demand  against 
the  principal  debtor.  On  paying  the  debt,  he 
is  entitled  to  the  creditor's  place,  by  substitu- 
tion; and  if  the  creditor,  by  agreement  with 
the  principal  debtor,  without  the  surety's  con- 
sent, has  disabled  himself  from  suing,  when  he 
would  otherwise  have  been  entitled  to  sue  un- 
der *the  original  contract,  or  has  de-  [*2O7 
prived  the  surety,  on  his  paying  the  debt,  from 
having  immediate  recourse  to  his  principal, the 
contract  is  varied  to  his  prejudice,  and  he  is, 
consequently,  discharged.  This  is  the  true 
principle  to  be  extracted  from  the  cases. 

Suppose,  then,  the  Bank  had  authorized  the 
cashier  to  take  the  writing  which  he  did;  does 
it  contain  any  agreement  not  to  sue  Heath  ? 
Certainly  not,  until  the  Bank  shall  have  failed 
to  collect  the  demand  from  the  indorser.  It  is 
strange,  indeed,  that  the  creditor  should  agree 
with  the  debtor  to  prosecute  the  surety  first ; 
but  I  do  not  see  that  the  indorser  is  deprived 
of  his  remedy  over  against  the  debtor.  He  may 
pay  the  debt  and  prosecute  the  maker  imme- 
diately. There  is  no  stipulation  that  the  Bank 
shall  not  prosecute  the  maker  at  the  same  time 
with  the  indorser;  and  time  is  not  to  be  given 
unless  the  indorser  is  unable  to  pay.  This 
agreement,  therefore,  does  not  prejudice  the 
indorser. 

But  it  does  not  appear  to  have  been  author - 
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ized  by  the  directors,  and  I  much  doubt  the 
power  of  the  cashier  to  make  such  an  agree- 
ment without  special  authority. 
Judgment  affirmed. 

Cited  in— 4  Wend.,  867  ;  5  Wend.,  490 ;  6  Wend.,613 ; 
7  Wend..  516;  9  Wend..  344 ;  13  Wend..  376 ;  15  Wend., 
127,  315;  23  Wend.,  206;  6  Hill,  464  ;  H.  &  D.,  136;  5 
Barb  ,  462 ;  12  Barb.,  677 ;  24  Barb.,  399 ;  44  Barb.,653 ; 
4  How.  Pr.,  162 ;  39  How.  Pr.,  390 ;  2  Hilt.,  401 ;  3 
Daly,  223,  224 :  22  Wall,,  68T  ;  36  N.  J.  L.,  231 ;  69  Mo., 
543 ;  3  Allen,  15. 


2O8*J  *JACKSON,  ex  dem.  J.  S.  and  W. 
BROWN, 

v. 
BETTS. 

Lost  Witt— Before  Parol  Proof  of  Contents- 
Party  to  Cause,  Competent  to  Prove  Loss  and 
Search — Revocation — Evidence  of— Presump- 
tion, as  to  Continuance  of  Existing  Will — To  be 
Effective,a  Witt  must  Stand  till  Testator's  Death 
— A  Man  may  Witt  His  Property  to  Strangers 
in  Disregard  of  His  Children— Province  of  the 
Court — Of  the  Jury. 

To  warrant  the  proof  of  a  lost  will,  not  shown  to 
be  destroyed,  by  parol,  it  must  be  shown  that  dili- 
gent search  was  made  for  it  at  the  place  were  it  is 
most  likely  to  be  found ;  as  in  the  desk  where  the 
testator  usually  kept  his  most  valuable  papers. 

Proof  of  search  for,  or  loss  of  a  paper,  to  warrant 
secondary  evidence  of  its  contents,  may  be  made  by 
the  oath  of  a  party  in  the  cause,  though  he  be  inter- 
ested. 

Where  the  execution  of  a  will  is  established,  there 
must,  in  order  to  revoke  it,  be  some  outward  and 
visible  sign  of  revocation,  or  canceling  cmimo  revo- 
candi. 

If  a  man  let  his  will  stand  till  his  death,  it  is  his 
will :  otherwise,  not.  It  is  ambulatory  till  his  death. 

A  man,  when  he  makes  his  will,  may  disregard  the 
claims  of  his  children,  and  will  his  property  to  a 
stranger,  if  he  be  so  disposed. 

The  situation  of  any  of  his  children  or  grandchil- 
dren, as  to  property,  and  the  comparative  inadequa- 
cy or  inequality  of  a  "pro  vision  for  them  in  his  will, 
are  inadmissible  to  show  an  express  or  implied  revo- 
cation. 

If  a  will  be  once  duly  executed,  and  once  an  ex- 
isting will  in  the  hands  of  the  testator,  unless  there 
be  evidence  of  its  having  been  canceled  or  otherwise 
revoked  by  the  testator,  the  law  presumes  its  con- 
tinued existence  to  the  time  of  his  death. 

Where  facts  are  not  disputed,  the  law  on  those 
facts  is  to  be  declared  by  the  court.  But  where  the 
law  and  the  fact  are  so  blended  that  they  cannot  be 
separated,  the  jury  pass  on  both,  under  the  advice 
of  the  court. 

Where  facts  are  conceded  or  fully  established,  it 
is  the  duty  of  the  judge  to  state  the  law  arising  on 
the  facts  to  the  jury,  whose  duty  it  is  to  receive  it 
from  the  court.  If  he  err,  the  Supreme  Court  will 
correct  the  error ;  but  counsel  have  no  right  to  ar- 
gue to  the  jury  a  question  upon  facts  which  the 
fudge  pronounces  to  leave  no  question  open. 

Proof  that  a  testator,  after  having  made  his  will, 
took  certain  papers  out  of  his  desk  where  he  kept 
all  his  valuable  papers,  and  burnt  the  papers  taken 
out,  without  showing  that  the  will  was  among  them, 
is  not  sufficient  evidence  to  go  to  the  jury,  upon 
the  question  of  revocation,  even  in  connection  with 
the  fact  that  the  will  could  not  be  found  at  the  tes- 
tator's death.  Nor  should  counsel  be  allowed  to 
urge  these  matters  to  the  jury  as  evidence  from 
which  they  may  infer  a  revocation. 

Whether  it  would  be  competent  evidence,  in  order 
to  repel  proof  which  might  admit  a  presumption 
that  a  will  had  been  canceled,  that  the  testator  went 

NOTE.— Evidence— Admissibttity  of  secondary,  of 
contents  of  will. 

Before  secondary  evidence  of  the  contents  of  a  will 
can  be  introduced,  proof  of  search  for  it  in  the  places 
where  it  would  be  likely  to  be  found  must  be  given. 
See  Jackson  v.  Haabrouck,  12  Johns.,  192,  note. 
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to  the  house  of  a  friend,  and  requested  him  to  draw 
a  codicil  to  his  will,  but  which  was  not  done,  quaere. 

What  shall  be  taken  as  part  of  the  res  gestte  of  a 
transaction,  and  not  a  mere  declaration.  Discussed 
by  counsel  on  principle  and  authority. 

Citations-6  Cow.,  377 ;  4  Burr.,  2514 ;  4  Cow.,  483, 
491 ;  Cowp.,  88;  3  Wils..  497;  Phillim.,  466 ;  1  R.L.,  365. . 

TMECTMENT  for  lands  in  the  Town  of 
J-J  Brunswick,  Rensselaer  Co.,  on  a  joint  and 
several  demise  from  all  and  each  of  the  three 
lessors  of  the  plaintiff ;  tried  at  the  Rensselaer 
Circuit,  before  Woodworth,  J.  The  cause 
went  down  there  for  trial  a  second  time,  on  the 
order  of  this  court  granting  a  new  trial,  the 

§  round  of  which  may  be  seen  in  8.  C.,  6  Cow., 
77. 

On  the  trial,  the  lessors  claimed  as  devisees, 
not  as  heirs,  of  Benajah  Brown,  deceased;  and 
the  defendant  admitted  that  the  lessors  were 
the  children  of  Benajah  Brown,  who  died 
seised  of  the  premises  in  question  in  May,  1822, 
and  that  the  defendant  was  in  possession  when 
this  suit  was  brought. 

The  plaintiff  then  called  William  L.  Marcy 
as  a  witness,  who  testified  that  in  the  autumn 
of  1816  the  deceased  called  *on  him  to[*2O9 
draw  a  will  for  the  deceased,  which  the  wit- 
ness did ;  and  the  deceased  executed  it  in 
presence  of  three  witnesses,  and  those  three 
witnesses  signed  their  names  to  the  will  in  the 
presence  of  the  deceased  and  of  each  other. 
The  witness  was  one  of  the  three,  and  James 
Mallory  another,  and  who  was  the  third  he 
could  not  recollect ;  but,  from  the  circum- 
stance of  the  deceased  depending  on  him  to  see 
that  the  will  was  properly  executed,  he  had  no 
doubt  the  third  witness  was  credible.  James 
Mallory,  called  by  the  plaintiff,  swore  that  the 
will  was  made  Nov.  9, 1816,  at  the  office  then 
occupied  by  the  witness  and  Mr.  Marcy,  at 
Troy  ;  that  after  it  was  executed,  on  the  same 
day,  the  deceased  delivered  it  to  the  witness 
for  safe  keeping,  and  the  witness  gave  the  de- 
ceased a  receipt  for  it,  which  the  witness  now 
had.  In  the  summer  or  fall  of  1821  the  de- 
ceased took  the  will  from  the  witness,  stating 
that  he,  the  deceased,  wished  to  make  some  al- 
teration. Since  the  death  of  the  deceased,  the 
defendant  told  the  witness  that  James  Brown, 
one  of  the  lessors,  had  been  up  at  Brunswick 
from  Westchester,  and  looked  for  the  will  in 
the  desk  where  Brown  supposed  it  was  left, 
and  it  could  not  be  found  there.  Ezra  Lock- 
wood,  called  by  the  plaintiff,  testified  that  the 
deceased  was  at  the  witness'  house  in  Pound- 
ridge,  Westchester,  in  July,  1821,  and  he,  at 
the  request  of  the  deceased,  drew  a  codicil  to 
the  will  of  the  deceased,  which  was,  at  that 
time,  exhibited  to  the  witness,  and  which  he 
then  opened  and  read.  He  remembered  the 
witnesses  to  the  will,  Messrs.  Marcy  and  Mal- 
lory, but  had  forgotten  the  third.  The  codicil 
referred  and  was  attached  to  the  will,  before 
the  codicil  was  executed  ;  and  afterwards  the 
codicil  and  will  were  put  into  the  same  paper 
envelope  from  which  the  will  was  taken,  and 
handed  back  to  the  deceased. 

The  plaintiff  then  offered  to  prove  by  the 
last  witness,  that  the  day  before  the  deceased 
was  taken  sick,  he  called  on  the  witness  at  his 
dwelling-house  at  Poundridge,  and  requested 
him  to  draw  a  codicil  to  his  will.  To  the  ad- 
mission of  this  testimomy,  the  defendant  ob- 
jected, unless  the  plaintiff  proved  that  a  codi- 
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cil  was  then  drawn.  The  judge  admitted  the 
21O*J  testimony,  *on  the  ground  that  it  was 
an  act  of  the  deceased,  and  the  defendant  ex- 
cepted. 

Lockwood  then  testified  that  the  day  before 
the  deceased  was  taken  sick,  in  May,  1822,  he 
called  at  the  witness' dwelling-house  in  Pound- 
ridge,  and  requested  the  witness  to  draw  an- 
other codicil  to  his  will,  but  that  the  witness 
did  not  draw  one.  The  will  was  not  then  pro- 
duced, and  the  deceased  died  about  two  weeks 
after. 

James  Brown,  one  of  the  lessors  of  the 
plaintiff,  was  then  offered  by  the  plaintiff  to 
prove  the  loss  and  due  search  for  the  will.  He 
was  objected  to  as  incompetent,  but  admitted; 
and  the  defendant  excepted. 

Brown  testified  that  he  made  search  for  the 
will  in  the  desk  at  the  deceased's  house  in 
Brunswick,  the  place  where  he  usually  kept 
his  papers,  and  where  he  found  some  of  the 
deceased  obligations  and  deeds,  and  other  pa- 
pers, but  could  not  find  his  will.  He  made  a 
second  and  more  thorough  search  in  the  same 
place,  in  which  he  was  assisted  by  Weed 
Brown  and  Albert  Lockwood.  The  search 
was  made  a  little  more  than  a  week  after  the 
deceased's  death.  He  also  searched  the  pock- 
ets and  pocketbook  of  the  deceased,  but  failed 
to  find  it.  Cross-examined,  he  said  when  the 
deceased  arrived  at  Poundridge  on  his  last  vis- 
it, he  stopped  at  Silas  Brown's,  one  other  of  the 
lessors  of  the  plaintiff,  where  he  spent  a  por- 
tion of  his  time  previous  to  his  being  taken 
sick,  and  another  portion  of  his  time  he  had 
spent  with  two  of  his  daughters  living  in  that 
vicinity.  He  was  taken  sick  at  the  witneess' 
house,  where  he  remained  till  he  died.  During 
his  sickness,  the  witness  sent  a  messenger  to 
his  connexions  at  Brunswick,  informing  them 
of  the  sickness  of  the  deceased  ;  and  Mrs. 
Ayers,  the  sister  of  the  witness,  went  from 
Brunswick  to  Poundridge  with  that  messen- 
ger ;  and  remained  with  the  deceased,  taking 
care  of  him  until  his  death.  About  a  week 
after  the  deceased's  death  the  witness  left 
Poundridge,  in  company  with  Mrs.  Ayers,  and 
arrived  at  Brunswick  on  Saturday,  and  on  the 
Monday  morning  following  the  search  was 
made.  He  did  not  know  that  the  deceased's 
death  was  known  at  Brunswick,  until  he  ar- 
rived ;  had  not  written  informing  his  connex- 
211*]  ions  there  of  the  death.  *Mrs.  Ayers 
had,  sometime  previous  to  his  death,  lived  in 
the  deceased's  house  in  Brunswick;  and  so  had 
Harvey  Betts,  a  nephew  of  the  witness,  the 
son  of  the  defendant,  who  then  occupied  the 
room  where  the  desk  of  the  deceased  was. 
That  he  found  the  key  of  the  desk  in  a  chest 
not  locked,  in  the  same  house,  and  on  search- 
ing, he  examined  every  part  of  the  desk.  He 
found  in  the  desk  quite  a  large  quantity  of  pa- 
pers, among  which  were  the  notes,  deeds  and 
other  valuable  papers  of  the  deceased. 

The  plaintiff  then  offered  parol  evidence  of 
the  contents  of  the  will,  which  was  objected 
to,  on  the  ground  that  the  plaintiff  had  not 
sufficiently  accounted  for  its  non-production. 
The  objection  was  overruled,  and  the  defend- 
ant excepted. 

Mr.  Marcy,  then  called  again,  testified  that 
the  will  devised  one  sixth  of  the  deceased's  real 
and  personal  estate  to  each  of  his  sons,  James, 
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Weed,  Seth,  Jotham  and  Silas ;  one  sixth  to 
James,  his  son,  in  trust,  to  pay  the  avails.dur- 
ing  the  life  of  Benajah,  another  son  of  the  de- 
ceased, to  his  (B's)  children,  remainder  of  the 
one  sixth,  after  his  death,  to  be  paid  to  his 
children  ;  charging  the  whole  with  the  pay- 
ment of  $200  to  each  of  the  deceased's  daugh- 
ters, and  the  like  sum  to  Sanford  Selleck,  his 
grandson. 

Mr.  Lockwood,  called  again,  testified  that 
the  codicil  altered  the  will  in  nothing,  except 
in  giving  to  James  Brown,  in  trust  for  Seth 
and  Jotham  Brown,  what  was  devised  by  the 
will  directly  to  them. 

Hereupon  the  plaintiff  rested  ;  and  the  de- 
fendant then  called  Thaddeus  Dann,  who  testi- 
fied that  the  deceased  had  living,  at  his  death, 
six  sons  and  six  daughters,  and  one  grandson,, 
the  son  of  a  deceased  daughter.  That  Nancy 
Ayers,  one  of  the  daughters,  was  at  that  time 
unmarried,  and  had,  from  the  time  of  her 
mother's  death,  lived  in  the  family  of  her  father 
the  principal  part  of  the  time.  Her  mother  died 
about  two  years  before.  That  the  witness  ac- 
companied the  deceased  to  Poundridge, in  Apr. 
or  May,  1823,  who  took  with  him  on  that  jour- 
ney a  trunk. 

The  defendant  then  offered  to  prove  that  one 
of  the  deceased's  daughters  was  at  the  time  of 
his  death,  the  mother*of  a  large  family[*212 
of  children,  and  that  the  father  and  mother  of 
those  children  were  wholly  unable  to  support 
them;  and  the  respective  situation,  as  to  prop- 
erty, of  the  other  children  of  the  deceased. 
The  plaintiff  objected  to  this  evidence  as  inad- 
missible, the  judge  allowed  the  objection,  and 
the  defendant  excepted. 

Nancy  Ayers,  called  by  the  defendant,  testi- 
fied that  she  is  a  daughter  of  the  deceased, and 
lived  at  his  house  in  Brunswick  at  the  time  of 
his  death,  when  he  had  been  absent  about  three 
weeks.  He  took  with  him  a  trunk  when  he 
left  for  Poundridge,  which  he  borrowed  of  her 
brother,  Weed  Brown  ;  took  papers  with  him 
in  this  trunk.  When  she  went  to  put  her  fa- 
ther's linen  into  the  trunk  she  saw  a  bundle  of 
papers  in  it;  did  not  move  or  examine  them, but 
should  judge  they  were  two  or  three  inches 
thick.  For  two  or  three  months  before  her 
father  left  home  she  thought  he  seemed  to  be 
putting  his  house  in  order,  and  so  remarked  U> 
her  sister.  A  short  time  before  he  left  home 
he  was  very  attentive  to  the  arrangement  of 
his  papers  at  his  desk.  Once  or  twice  she  saw 
him  burn  papers, which  he  took  from  the  desk, 
and  which  was  the  only  place  he  occupied  for 
his  papers.  It  was  in  the  house  where  he  re- 
sided, and  he  had  but  one  desk.  Sometime 
before  he  went  away,  he  took  some  papers,  or 
something  that  looked  like  papers,  to  Troy. 
He  was  72  years  of  age  in  Feb.,  1822,  and  died 
in  May  following. 

The  plaintiff  then  offered  Weed  Brown,  one 
of  the  lessors  of  the  plaintiff,  to  prove  search 
for  the  will.  He  was  objected  to  as  incompe- 
tent, but  received;  and  the  defendant  excepted. 
He  testified  that  the  trunk  mentioned  by  Mrs. 
Ayres  was  his  ;  and  he  examined  it  in  Pound- 
ridge a  few  days  before  the  deceased  died, 
and  while  he  lay  sick.  There  were  two  or  three 
loose  papers  in  it,  but  the  will  was  not  there. 
It  was  unlocked,  at  the  time,  at  his  brother 
Silas'  house.  Being  cross-examined,  he  said  he 
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lent  the  trunk  to  the  deceased;  that  he  lived  in 
Brunswick,  and  when  he  heard  of  his  father's 
illness,  he  went  down,  and  returned  before  his 
father's  death,  and  brought  the  trunk  home 
with  him  to  Brunswick. 
213*]  *The  defendant  then  called  Mr.  Mai- 
lory  (before  sworn  for  the  plaintiff),  who  said 
the  defendant  in  the  spring  or  summer  of  1822, 
in  Troy,  told  the  witness  that  James  Brown 
had  been  up  to  Brunswick,  and  searched  for 
the  will,  and  that  it  could  not  be  found.  Mrs. 
Ayers,  again  called  by  the  defendant,  said  a 
short  time  before  her  father  left  home  in  1822, 
he  took  something  from  his  desk  in  a  silk  hand- 
kerchief, which  appeared  like  papers.  He  ap- 
peared to  be  sly  about  it;  and  was  going  to  Troy. 
Cross-examined,  she  was  not  certain  they  were 
papers,  nor  did  she  see  him  take  the  handker- 
chief from  the  desk  ;  but  he  had  been  to  the 
desk,  and  had  something  wrapped  in  his  hand- 
kerchief. 

The  plaintiff  here  rested. 

The  judge  decided  that  if  the  will  was  duly 
executed,  and  once  an  existing  will,  and  in  the 
hands  of  the  testator,  unless  there  be  evidence 
of  its  having  been  canceled  or  revoked  by  the 
testator,  the^  law  presumed  its  continued  exist- 
ence to  the  death  of  the  testator.  That  the  facts 
proved  by  the  defendant  were  not  sufficient.in 
judgment  of  law,  to  warrant  the  inference  that 
the  will  had  been  canceled  or  destroyed  by  the 
testator,  or  to  justify  the  jury  in  finding  that 
the  testator  revoked  his  will;  and  that  he  should 
so  state  the  law  to  them  ;  and  that  the  counsel 
for  the  defendant  could  not  be  permitted  to 
Argue  to  the  jury,  that  these  facts  alone  would 
justify  them  in  finding  that  the  will  had  been 
revoked.  To  these  opinions  and  decisions  the 
defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  ; 
and  a  motion  was  now  made  in  behalf  of  the 
defendant  for  a  new  trial. 

Mr.  J.  Paine,  for  the  defendant.  The  only 
difference  between  the  case  as  it  now  stands, in 
respect  to  the  proof  of  a  will,  and  when  it  was 
before  the  court,  as  reported  in  6  Cow.,  377, is, 
that  here  we  have  no  direct  account  of  any  will 
after  the  drawing  of  the  codicil  in  July,  1821. 
The  testimony  of  Lockwood,  that  the  deceased 
•called  on  him  respecting  a  codicil,  the  day  be- 
fore he  was  taken  sick  in  1822,  was  objected  to 
at  the  trial  as  inadmissible  to  prove  anything 
concerning  the  will ;  and  being  admitted,  is 
now  made  a  point  for  a  new  trial.  When  this 
matter  was  before  the  court  on  the  question  of 
214*]  *partition,  the  propriety  of  admitting 
declarations  in  respect  to  the  revocation  of  a 
will  was  considered  ;  and  it  was  held,  that  un- 
less they  accompanied  and  were  used  to  explain 
an  act  which  might  otherwise  be  equivocal, 
they  were  not  admissible,  because  not  a  part  of 
the  re*  gesta.  Dan  v.  Brown,  4  Cow.,  483.  The 
same  principle  extends  to  a  declaration  respect- 
ing the  existence  or  continuance  of  a  will. 
Smith  v.  Fenner,  1  Gall.,  170,  172,  went  one 
step  farther  than  former  cases  ;  but  held  that 
the  declaration  of  a  testator  must  be  so  near  to 
the  time  of  executing  the  will  as  to  be  a  part 
of  the  res  gesttK,  or  it  was  not  admissible  ;  that 
-other  declarations  are  in  the  nature  of  hearsay. 
In  that  case  the  evidence  was  confined  to  dec- 
larations made  immediately  after  the  execution. 
Subsequent  declarations  as  to  the  testator's  in- 


tentions  were  overruled.  Res  gesta  mean  the 
surrounding  facts  of  a  transaction,  which  aid 
our  inferences  as  to  the  fact  in  dispute.  The 
declaration  must  not  be  one  merely  in  the  ab- 
stract, but  it  must  be  a  fact  in  a  transaction. 
( 1  Stark.  Ev.,  39,  47. )  The  declaration  must 
itself  be  an  act  or  thing  done,  which  is  a  literal 
translation  of  res  gesta.  Here  were  no  acts  done 
when  the  application  was  made  to  Lockwood. 
He  drew  no  codicil.  The  declaration  could  not 
form  a  part  of  the  res  gestas  because  there  were 
none.  It  was  naked  hearsay  within  the  case  of 
Smith  v.  Fenner.  Is  such  evidence  admissible 
to  show  the  existence  of  a  will  ?  The  evidence 
cannot  be  urged  in  any  other  view;  and  receiv- 
ing it  in  that  view,  allows  a  will  of  lands  to  be 
established  or  fortified  by  hearsay,  and  trenches 
directly  on  the  Statute  of  Frauds.  It  is  in  the 
face  of  what  this  court  have  twice  decided  in 
this  very  cause.  (4  Cow.,  483  ;  6  Cow.,  377.) 

James  and  Weed  Brown  were  incompetent 
witnesses.  At  any  rate,  they  were  inadmissi- 
ble to  prove  anything  more  than  the  fact  of 
searching  for  the  will,  and  the  place  or  places, 
time  or  times,  at  which  search  was  made;  and 
the  proof  on  this  head  was  premature.  The 
loss  could  not  be  proved  till  the  execution  and 
continued  existence  of  the  will  were  fully  es- 
tablished up  to  the  time  of  the  testator's  death. 
That,  as  we  trust,  we  shall  be  able  to  show, 
was  a  question  for  the  jury,  and  that  it  was 
held  to  be  so  in  6  Cow.  Of  course  *the  [*215 
loss  could  not  be  shown  to  the  court  as  a  pre- 
liminary to  the  inferior  or  parol  proof.  And 
not  being  receivable  in  that  view,  the  parol 
proof  was  altogether  inadmissible  to  show  the 
contents  of  the  will.  A  case  for  parol  evidence 
was  not  made  out.  The  loss  should  have  been 
proved  by  other  witnesses  and,  at  least,  the 
question  of  loss  have  gone  to  the  jury. 

The  evidence  offered  by  the  defendant  to 
show  the  situation  of  one  of  the  daughters  of 
the  deceased,  and  of  her  family,  ought  to  have 
been  admitted. 

The  decision  of  the  judge,  that  the  law  pre- 
sumed the  will  to  have  been  in  existence  at  the 
time  of  the  testator's  death,  was  incorrect. 
There  was  no  express  evidence  that  the  will 
was  in  ease  when  the  testator  died.  This,  cer- 
tainly, must  be  shown  in  some  way,  or  it  is 
not  the  testator's  will  ;  for  it  cannot  take  ef- 
fect till  his  death.  Up  to  that  time  it  is  am- 
bulatory. Ooodrightv.  Glazier,  4  Burr.,  2512, 
2514.  The  party  who  alleges  the  affirmative 
must  prove  it.  (1  Stark.  Ev.,  376.)  The  Stat- 
ute of  Wills,  1  R.  L.,  365,  sec.  3,  provides  five 
modes  of  revoking  a  devise.  One  is  by  declar- 
ing the  revocation  in  writing  attested,  as  the 
devise  must  be,  by  three  witnesses.  The  other 
modes  are  by  burning,  canceling,  tearing  or 
obliterating,  and  either  of  them  may  be  done 
in  secret  as  well  as  in  the  presence  of  witness- 
es. If  we  rely  on  a  revocation  by  a  writing, 
we  must  prove  it.  The  affirmative  lies  with 
us  ;  but  it  is  otherwise  in  respect  to  burning, 
&c.  The  party  setting  up  the  will  must  show 
its  existence  at  the  time  of  the  death,  so  as  to 
negative  its  destruction  by  the  testator.  Here 
the  will  is  not  found  at  ail,  after  the  most  rig- 
orous search.  Is  not  the  presumption  stronger 
that  it  was  destroyed  than  that  it  existed  at  the 
death  ?  The  law  will  not  presume  that  it  was 
fraudulently  destroyed  by  the  heirs  or  anyone 
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of  them  ;  but  the  contrary,  until  the  fraud  is 
shown.  (4  Stark.  Ev.,  1242;  1  Wils.,  310.) 
From  the  nature  of  the  case,  we  could  not 
prove  the  act  of  cancellation  or  destruction, for 
it  must  have  been  in  secret.  We  are  thrown 
upon  the  best  evidence  which  the  law  sees  to 
be  in  our  power,  and  are  entitled  to  the  benefit 
of  it  witb  the  jury.  (1  Stark.  Ev.,  102.)  The 
highest  ttoidence  we  can  have  is  the  absence  of 
the  will.  The  inference  of  revocation  to  bede- 
216*]  rived  from  *the  mere  non-production 
of  the  will,  was  not  made  a  point  in  Dan  v. 
Brown,  nor  when  this  case  was  before  the  court 
the  second  time ;  and  it  is,  therefore,  fairly 
open  for  discussion  now.  In  the  trial  of  this 
cause  before,  at  the  circuit,  the  judge  who  pre- 
sided there  recognized  the  non-production  as 
evidence  of  revocation.  Full  force  was  allowed 
to  it  in  Loxley  v.  Jackson,  3  Phillim.  Eccl., 
128,  and  the  rule  is  laid  down  by  Starkie  as  a 
part  of  the  common  law.  (4  Stark.  Ev.,  1242, 
1715.)  The  very  point  decided  in  Loxley  v. 
Jackson  was,  that  if  a  will  proved  to  have  been 
executed,  and  which  after  execution  remained 
in  the  custody  of  the  testator,  cannot  be  found 
after  his  death,  a  presumption  arises  that  he 
has  canceled  the  will,  and  the  burden  of  prov- 
ing the  contrary,  is  thrown  on  the  party  al- 
leging it.  In  Legare  v.  AsJte,  1  Bay,  S.  C., 
464,  the  same  rule  of  presumption  is  recog- 
nized as  existing  in  the  common  law  courts. 
One  of  the  court  directed  the  jury  that  the  last 
will  not  appearing  at  the  death,  was  strong 
evidence  of  revocation.  The  other  two  judges 
agreed  that  the  non-production  of  it  was,  pri- 
ma  facie,  a  presumption  that  it  was  canceled, 
but  not  a  legal  conclusion  and,  therefore, 
might  be  met  and  done  away  by  circumstances. 
These  were  put  to  the  jury,  who  found  in  fa- 
vor of  the  will.  We  suppose,  then,  we  have 
proved  that  His  Honor,  the  judge,  erred  in 
charging  that  the  law  presumed  the  existence 
of  the  will  at  the  death,  unless  the  contrary 
was  proved,  and  that  there  should  be  a  new 
trial  on  this  ground,  if  on  no  other. 

But  we  also  insist  that  His  Honor,  the  judge, 
at  any  rate,  erred  in  not  permitting  the  coun- 
sel for  the  defendant  to  argue  to  the  jury  that 
the  evidence  would  justify  them  in  finding  a 
revocation  or  destruction  by  the  testator.  We 
are  not  bound  to  maintain  that  they  must  have 
so  found  upon  the  evidence,  but  only  that  they 
might  have  so  found  or  not,  it  being  a  question 
fit  for  them.  We  have  seen  the  force  attribut- 
able to  the  circumstance  that  no  will  was 
found  at  the  death  ;  its  total  absence  ;  its  non- 
production  ;  and  no  account  rendered  of  it.  If 
this  alone  would  not  warrant  the  jury  in  find- 
ing a  revocation,  then  we  ask  to  combine  it 
with  the  evidence  of  Mrs.  Ayers.  This  court 
•decided  expressly,  when  the  cause  came  be- 
217*]  fore  *them  from  the  first  trial  of  the 
ejectment,  that  Mrs.  Ayers'  testimony  alone 
formed  a  fit  question  for  the  jury.  Such  is  the 
language  of  Sutherland,  J.,  who  gave  the 
opinion  of  the  court.  His  Honor,  the  judge, 
at  the  circuit,  treated  this  as  an  obiter  dictum  ; 
but  we  say,  with  great  deference,  it  was  in 
point.  It  was  necessary  to  the  final  disposi- 
tion of  the  cause.  There  were  several  points 
upon  which  it  was  held  the  judge  at  the  cir- 
cuit erred  in  that  case.  The  court  say  so,  and 
grant  a  new  trial.  The  argument  which  makes 
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the  decision  of  any  one  of  those  points  obiter, 
makes  them  all  so,  and  nothing  was  decided 
by  the  case,  from  which  the  circuit  judge 
might  not  depart  at  his  pleasure.  The  object 
of  motions  for  a  new  trial  is,  to  settle  all  the 
points  on  which  the  judge  may  have  passed,  in 
order  to  instruct  him  as  to  his  course  ;  other- 
wise, there  must  be  a  new  trial  of  the  whole 
cause  for  each  single  point ;  and  litigation  will 
be  endless.  If  the  decision  was  fairly  in  the 
course  of  the  duty  of  the  Bench,  it  was  not 
oltiter. 

Messrs.  J.  P.  Cushman  and  A.  Van  Vechten, 
contra,  stated  these  points :  1.  The  execution 
of  the  will  and  its  contents  were  duly  proved. 
2.  The  lessors,  James  and  Weed  Brown,  were 
competent  witnesses  to  the  court,  to  prove  due 
search  for  the  will,  and  that  it  could  not  be 
found.  3.  The  acts  of  the  testator,  when  he 
applied  to  make  a  second  codicil,  were  compe- 
tent evidence.  4.  The  facts  proved  on  the  part 
of  the  defendant  were  not  sufficient  to  raise 
the  presumption  that  the  testator  had  revoked 
the  will  and  codicil,  and  His  Honor  did  right 
in  not  allowing  the  contrary  to  be  argued  to 
the  jury. 

They  said  most  of  the  points  raised  on  either 
side  had  been  settled  in  the  course  of  this  very 
litigation,  and  need  not  be  further  noticed. 
Thus,  that  the  execution  of  the  will  was  suffi- 
ciently proved,  and  its  absence  accounted  for 
so  as  to  let  in  parol  proof,  were  decided  ;  and 
we  also  supposed  that  this  very  case  had  set- 
tled, that  where  a  will  of  lands  is  once  duly 
proved,  it  shall  be  presumed  to  continue  until 
the  contrary  is  established.  In  Dan  v.  Brown, 
the  second  head  of  argument  made  by  the  court 
presents  and  settles  this  very  position.  The 
second  point  made  by  the  plaintiff's  counsel 
*presented  it  distinctly  to  the  court.  [*218 
It  asks  to  exclude  the  testator's  declarations, 
on  the  ground  that  they  are  not  admissible  to 
repel  the  presumption  "that  the  will  had  been 
destroyed.  The  court  answer,  there  was  no 
such  presumption  to  repel,  but  that  it  was  the 
other  way.  This  decision  was  the  reason  why 
we  did  not  now  call  Mrs.  Ayers  to  show  the 
subsequent  and  continued  existence  of  the  will, 
down  nearly  to  the  time  of  death. 

The  testimony  of  Lockwood,  in  respect  to 
the  testator's  application  to  him  to  draw  a  sec- 
ond codicil,  is  said  to  be  mere  declaration  or 
hearsay,  and  no  part  of  the  res  gestas.  The  ar- 
gument is  founded  on  the  supposition  that  the 
res  gestce  are  the  making  of  the  will  and  its  im- 
mediate incidents.  They  are  not  confined  to 
that,  but  include  everything  done  in  respect  to 
the  will.  Acts  were  done  for  the  purpose  of 
making  a  second  codicil.  For  this  purpose  the 
testator  traveled  to  Lockwood's  house.  The 
purpose  is  formed,  directions  given,  and  aban- 
doned. It  is  the  same  thing  as  asking  counsel 
to  write  his  codicil,  the  counsel  going  on  with 
the  writing  half  way,  and  then  abandoning  it. 
The  act  of  the  counsel  would  be  the  act  of  the 
testator.  It  would  be  a  res  gesta.  In  either 
case  there  is  an  act  done,  though  it  is  without 
any  direct  effect.  We  show  the  testator  has 
done  something  in  relation  to  the  will,  and  this 
was  important,  as  showing  the  continuance  of 
the  will  to  the  very  day  of  the  last  sickness, 
during  which,  if  there  had  been  any  alteration 
or  revocation,  we  should  have  heard  of  it. 
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As  to  the  necessity  of  proving  the  continued 
existence  of  the  will,  if  there  was  any,  it  is 
satisfied  up  to  the  last  sickness.  We  had  sup- 
posed, however,  there  was  none,  that  this  ques- 
was  ret  judicata  in  this  very  cause,  and,  cer- 
tainly, the  case  of  Legare  v.  Aslw  will  not  be 
received  to  shake  such  authority.  But  it  does 
not  apply.  The  strong  circumstantial  evidence 
in  that  case  showed  the  continuance  of  the  will 
to  the  last  moment,  and  it  was  not  necessary  to 
call  in  the  aid  of  presumptive  continuance. 
LoxUy  v.  Jackson  gives  us  the  rule  of  the  Ec- 
clesiastical Court,  which  has  cognizance  of 
testaments  respecting  personal  property  alone. 
Our  statute  of  devises  prescribes  certain  modes 
2 19*]  of  revocation  for  a  *will  of  lands  ;  and 
one  of  these  must  be  shown  affirmatively,  and 
cannot  be  presumed  from  the  mere  failure  to 
find  the  will.  The  prerogative  courts  have 
nothing  to  do  with  devises.  Parol  admissions 
in  respect  to  revocations  are  admissible  there. 
(1  Phillim.  Eccl.,  469  ;  2  Id.,  427  ;  2  Addams' 
Eccl.,223.) 

As  to  the  withholding  of  the  case  from  the 
jury,  where  the  testimony  is  insufficient  to 
maintain  a  position,  the  judge  may  always  act 
without  the  aid  of  the  jury.  The  same  defect 
which  would  authorize  him  to  nonsuit,  would 
sanction  the  withholding  testimony  from  the 
jury,  introduced  by  ,  way  of  defense.  It  fol- 
lows, that  in  the  latter  case  he  may  prevent 
counsel  from  commenting  upon  the  facts  to 
the  jury.  A  judge  is  bound  to  nonsuit,  where 
the  testimony  fails  to  make  out  the  plaintiff's 
case.  If  he  refuse  to  do  so,  it  is  error.  Foot 
v.  Sabin,  19  Johns.,  154.  The  error  would  be 
on  the  other  side,  if  he  should  refuse  to  over- 
rule the  defense  where  the  testimony  fails  to 
make  it  out. 

[SUTHERLAND,  J.  The  question  here  is, 
whether  the  case  was  proper  for  the  jury. 

WOODWORTH,  J.  Yes.  And  that  depends  on 
the  question  whether  there  could  be  any  dis- 
pute about  the  facts  ?  If  there  be  no  dispute 
about  them,  then  the  court  is  at  once  and  un- 
qualifiedly to  pronounce  the  law  arising  upon 
them.] 

Or,  in  other  words,  whether  any  legitimate 
evidence  whatever  was  given  to  establish  a 
revocation,  which  could  be  left  to  the  jury — 
whether  there  was  any  evidence  of  a  revoca- 
tion in  presence  of  Mrs.  Ayers.  The  onus  pro- 
bandi  lay  with  the  defendant.  The  fact  of 
burning  papers,  unless  there  is  also  evidence 
that  the  will  was  among  them,  is  nothing  at 
all.  Mrs.  Ayers  saw  the  testator  take  papers 
from  the  desk  several  times.  Yet  there  can 
be  no  pretense  that  he  destroyed  his  will  more 
than  once  ;  much  less  is  there  any  proof  that 
he  destroyed  his  will  animo  revocandi.  Such 
testimony  does  not  even  begin  to  make  the 
proof  of  revocation.  Nothing  was  argued,  or 
could  be  argued,  from  the  mere  absence  of  the 
will.  If  it  is  necessary  to  add  anything  to  the 
decision  of  this  court,  take  the  words  of  De 
22O*]  Grey,  Ch.  J.,  in  Goodright  v*Harwood, 
3  Wils.,513:  "When  a  man  hath  once  de- 
clared properly  what  his  mind  is  as  to  the  dis- 
position of  his  lands,  upon  doing  that,  he  is 
presumed  to  continue  of  the  same  mind  till  his 
death,  unless  the  contrary  appears.  The  same 
presumption  will  stand  upon  a  second  will  or 
declaration  of  his  mind  properly."  In  the  case 
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at  bar,  there  are  no  facts  on  which  a  contrary 
presumption  can  rest.  It  being  so,  there  was. 
nothing  for  the  jury.  Jackson  v.  Schcwber,  7 
Cow.,  187.  The  trial  by  jury  would  be  a  great 
inconvenience,  if  courts  were  bound  to  submit 
questions  of  fact  to  them  which  there  is  no 
legal  testimony  to  raise. 

Curia,  per  WOODWORTH,  J.  This  cfcse  first 
came  before  the  court  on  a  motion  for  a  new 
trial,  and  is  reported  in  4  Cow. ,  483.  Several 
points  were  then  adjudged.  It  was  held  that, 
to  warrant  the  giving  of  parol  evidence  of  the 
contents  of  a  will  not  shown  to  be  destroyed, 
it  must  be  first  proved  that  dilige.nt  search  had 
been  made  at  the  place  where  it  was  most  likely 
it  would  be  found,  and  that  such  search  might 
be  proved  by  a  party  in  the  cause,  though  he 
be  interested — it  being  addressed  to  the  court 
in  order  to  let  in  secondary  proof.  It  was  also 
held  that  where  the  execution  of  a  will  is  es- 
tablished, in  order  to  revoke  it,  there  must  be 
some  outward  and  visible  sign  of  revocation  or 
canceling  animo  revocandi. 

A  new  trial  was  granted  ;  and  at  the  next 
trial  the  judge  nonsuited  the  plaintiff,  on  the 
ground  that  it  was  necessary  to  show  the  ex- 
istance  of  the  will  subsequent  to  the  execution 
of  the  codicil.  This  court  held  that  there  was 
sufficient  evidence  to  go  to  the  jury,  and  that 
it  should  have  been  submitted  to  them.  (6 
Cow.,  377.)  It  is  here  proper  to  observe  that 
the  court  were  not  called  on  to  decide  what 
was  or  was  not  sufficient  evidence  of  revoca- 
tion. When  the  judge  nonsuited  the  plaintiff, 
the  cause  had  not  arrived  at  a  point  when  it 
was  necessary  to  pass  on  the  defense.  He  had 
not,  and  could  not,  with  propriety,  have  been 
called  on  to  express  an  opinion  as  to  the  proof 
of  revocation.  The  nonsuit  was  for  defect  of 
proof  on  the  part  of  the  plaintiff,  that  it  was. 
prima  facie,  insufficient;  consequently,  if  there 
are  expressions  in  the  opinion  delivered, which 
go  *beyond  the  question  presented  to  [*221 
us,  they  form  no  part  of  the  point  decided,  and 
are  liable  to  be  examined  and  tested  by  the 
rules  of  law. 

On  the  last  trial,  the  counsel  for  the  defend- 
ant cited  the  case  in  6  Cow.,  to  prove  that  the 
evidence  offered  for  the  purpose  of  showing  a 
revocation,  ought  to  be  submitted  to  the  jury 
to  pass  on.  They  relied  on  an  expression  in 
the  opinion,  that  whether  the  will  was  among 
the  papers  which  Mrs.  Ayers  testified  her 
father  burned  in  Mar.,  1822,  should  also  have 
been  submitted  to  the  jury.  The  force  and 
relevancy  of  that  testimony  had  never  been 
argued  or  considered  by  the  court ;  conse- 
quently, the  judge  who  held  the  circuit  was  at 
liberty  to  lay  down  the  law  differently,  if  the 
doctrine  contended  for  was,  in  his  opinion,  in- 
correct. At  the  circuit,  he  thought  the  law 
otherwise,  and  so  declared  it.  If  he  erred,  it 
is  not  for  disregarding  an  adjudged  case,  but 
in  deciding  incorrectly  a  point  that  had  not 
been  adjudged  in  this  court.  I  will  now  pro- 
ceed more  particularly  to  consider  the  excep- 
tions taken  at  the  trial. 

The  plaintiff  offered  to  prove  that  the  day 
before  the  testator  was  taken  sick  he  called 
upon  Lock  wood  and  requested  him  to  draw 
a  codicil  to  his  will.  This  evidence  was  ob- 
jected to,  but  admitted.  Lockwood  testified 
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that  the  testator  applied  to  him  to  draw  a  codi- 
cil, but  it  was  not  done.  The  will  was  not  pro- 
duced. 

It  is  not  material, in  the  decision  of  this  cause, 
whether  Lockwood's  testimony  was  competent 
or  not ;  for  it  will  be  seen,  in  the  view  taken, 
that  the  will  was  sufficiently  proved  independ- 
ent of  this  evidence,  and  did  not  require  its 
support.  The  rule  is,  that  if  the  testator  lets 
the  will  Stand  until  he  dies,  it  is  his  will ;  if  he 
does  not  suffer  it  to  do  so,  it  is  not  his  will.  It 
is  ambulatory  until  his  death.  (4  Burr.,  2514.) 

The  exception  to  the  admissibility  of  Brown 
as  a  witness  to  the  court,  to  prove  the  loss  of 
the  will,  and  that  due  search  had  been  made, 
was  properly  Overruled.  The  admissibility  of 
this  evidence  had  received  the  sanction  of  the 
court  in  4  Cow. ,  491,  I  will  not,  therefore,  add 
anything  on  this  point. 

The  plaintiff  offered  parol  evidence  of  the 
contents  of  the  will,  which  was  objected  to  on 
222*]  the  ground  that  he  had  not  ^sufficiently 
accounted  for  the  non-production.  This  was 
overruled. 

In  4  Cow.,  483,  the  court  decided  what  was 
necessary  to  be  made  out  in  order  to  warrant 
the  giving  of  parol  evidence.  It  is  believed 
that  the  rule  there  laid  down  was  fully  com- 
plied with,  there  being  proof  of  diligent  search 
for  the  will  in  places  where  it  was  most  likely 
to  be  found. 

The  defendant  then  offered  to  prove  that  one 
of  the  daughters  had  a  large  family,  and  the 
parents  were  unable  to  support  them,  and  also 
the  situation  in  point  of  property  of  the  other 
children.  This  was  overruled  as  altogether 
irrelevant,  and  afforded  no  ground  of  an  im- 
plied revocation.  These  considerations  were 
present  to  the  mind  of  the  testator  when  he 
made  his  will.  It  does  not  appear  that  they 
had  arisen  since  its  execution;  but  be  that  as  it 
may,  by  law  he  had  the  absolute  right  to  dis- 
regard the  supposed  claims  of  his  children,  and 
might  have  willed  his  property  to  a  stranger, 
had  he  been  so  disposed.  I  am  not  aware  of 
any  case  or  principle  that  sanctions  the  compe- 
tency of  such  evidence. 

The  opinion  of  the  judge,  as  delivered  at  the 
close  of  the  evidence,  presents  the  most  im- 
portant question  in  this  cause.  He  observed, 
"  that  if  the  will  was  duly  executed,  and  once 
an  existing  will,  and  in  the  hands  of  the  testa- 
tor, unless  there  be  evidence  of  its  having  been 
canceled  or  revoked  by  the  testator,  the  law 
presumes  its  continued  existence  to  the  time  of 
his  death." 

That  this  is  a  principle  of  the  common  law, 
seems  to  me,  well  settled  by  authority. 

The  mere  fact  that  the  will  is  not  produced 
raises  no  presumption  that  it  has  been  canceled, 
provided  satisfactory  evidence  is  given  that, 
on  diligent  search  in  places  where  it  would  be 
most  likely  to  find  it,  it  could  not  be  found. 
The  court  has  heretofore  decided  that  on  such 
proof  secondary  evidence  may  be  given  and 
the  will  read  in  evidence.  To  what  purpose 
allow  the  copy  of  the  will  to  be  given  in  evi- 
dence, if,  notwithstanding,  the  non-production 
of  the  original  raises  a  presumption  that  it  has 
been  revoked?  If  such  had  been  the  intention 
of  the  court,  they  undoubtedly  would  have 
said,  when,  this  cause  came  before  them  in  4 
Cow.,  the  plaintiff  must,  in  addition  to  the 
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proof  of  diligent  search,  repel  *the  pre-  [*223 
sumption  of  revocation.  Proof  of  the  first 
alone,  is  entirely  useless  unless  accompanied  by 
the  other.  That  nothing  of  this  kind  was  in  the 
contemplation  of  the  court,  as  necessary  to 
give  effect  to  the  will,  I  think  evident  from 
their  silence.  This  omission  must  have  arisen 
from  the  opinion  formed,  that  the  latter  fact 
was  unnecessary.  Let  the  question  be  exam- 
ined on  principle.  The  plaintiff  is  required  to 
prove  the  will  of  the  testator,  and  produce  it, 
or  show  legal  grounds  for  dispensing  with  the 
production  of  the  original.  If  the  facts  proved 
are  such  as  the  law  sanctions,  and  excuse  the 
production  of  the  will,  then  the  copy  or  con- 
tents of  the  will  proved,  necessarily  stand  in 
the  place  of  the  original,  and  have  the  same 
legal  effect.  This  principle  is  familiar  in  the 
case  of  all  written  instruments.  If  the  original 
is  lost  or  cannot  be  found,  you  may  resort  to 
secondary  evidence ;  and  if  that  if  sufficient,  it 
supplies  the  place  of  the  paper  lost,  or  which 
cannot  be  found.  In  these  cases  was  it  ever 
urged  as  an  objection,  that,  after  full  proof  of 
the  contents,  undisputed  and  unquestioned,  a 
party  was  not  entitled  to  all  the  benefits  that 
would  have  arisen  had  the  original  been  pro- 
duced? I  am  not  aware  that  any  such  objec- 
tion has  ever  been  sustained  or  even  raised.  It 
will  be  seen  that  the  question  of  law  in  all  these 
cases  is,  what  evidence  will  enable  a  party  to 
resort  to  secondary  evidence,  when  the  orig- 
inal cannot  be  produced?  The  principle  is  gen- 
eral; and  whether  applied  to  a  will  or  a  deed, 
has  equal  effect.  It  places  a  party  on  the  same 
ground  as  if  secondary  evidence  had  not  been 
needed.  It  substitutes  the  copy  or  proof  of 
contents,  for  the  instrument  lost,  or  not  found. 
From  the  nature  of  the  principle,  then,  it  fol- 
lows, that  a  party  cannot  legally  be  called  on 
prove  more  than  would  be  required,  if  the  orig- 
inal had  been  produced,  and,  in  that  case,  I  ap- 
prehend no  question  of  presumed  revocation 
would  be  made,  unless  founded  on  other  facts. 
That  such  was  the  opinion  of  the  King's 
Bench,  is  manifest  from  the  case  of  Harwood 
v.  Goodwright,  Cowp. ,  88.  In  that  case,  a  spe- 
cial verdict  was  found,  that  in  1748  the  testator 
made  a  will,  setting  it  out;  that  in  1756  the 
testator  made  another  will,  duly  attested;  that 
*the  disposition  was  different  from  the  [*224 
will  1748;  but  in  what  particulars  was  un- 
known to  the  jurors.  They  further  say  that 
they  do  not  find  that  the  testator  canceled  or 
destroyed  the  will  of  1756,  but  what  has  be- 
come  of  the  will  they  are  altogether  ignorant. 

The  court  decided,  that  although  the  latter 
will  contained  a  different  disposition  from  the 
former,  yet,  as  the  particulars  of  that  differ- 
ence were  unknown,  it  was  no  revocation  of 
the  former  will. 

Here,  then,  was  a  case  where  secondary  evi- 
dence was  resorted  to,  and  so  much  of  the  con- 
tents proved  as  to  show  there  was  a  different 
disposition.  No  objection  was  raised  by  the 
counsel,  or  intimated  by  the  court,  that  any 
presumption  arose  against  the  validity  of  the 
will  by  reason  of  its  non-production.  On  the 
contrary,  it  is  manifest  the  only  difficulty  was, 
that  the  jury  were  unable  to  find  wherein  the 
different  disposition  consisted.  Had  this  been 
done,  the  court  would  have  decided  that  the 
latter  will  revoked  the  former.  This  case  was 
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first  decided  in  the  C.  P.,  and  is  reported  in  3 
Wils.,  497.  That  court  held,  that  the  latter 
will  revoked  the  first;  no  suggestion  was  made, 
that  the  non-production  varied  the  plaintiff's 
rights.  The  only  point  was,  whether  the  con- 
tents were  sufficiently  found.  Nares,  «/.,  says, 
"  the  second  will  is  not  found  to  be  canceled 
or  destroyed;  therefore,  it  must  be  considered 
as  in  being."  De  Grey,  Ch.  J.,  observes, 
"when  a  man  hath  once  declared  properly 
what  his  mind  is,  as  to  the  disposition  of  his 
lands,  upon  doing  that,  he  is  presumed  to  con- 
tinue of  the  same  mind  till  his  death,  unless  the 
contrary  appears."  The  same  doctrine  is  ad- 
vanced by  Sir  John  Nicholl,  in  Johnston  v. 
Johnston,  1  Phillim.,  466.  He  observes,  "  the 
general  rule  certainly  is,  that  a  will  once  exe- 
cuted, remains  in  force,  unless  revoked  by 
some  act  done  by  the  testator,  animo  revocandi, 
such  as  burning,  canceling,  making  a  new  will 
and  the  like." 

It  is  not  perceived  that  there  was  any  error 
in  the  opinion  expressed  by  the  judge  at  the 
trial  on  this  part  of  the  case.  The  residue  of 
that  opinion  is  in  these  words:  "  that  the  facts 
proved  by  the  defendant  were  not  sufficient, 
in  judgment  of  law,  to  warrant  the  inference 
1225*]  that  the  will  had  been  canceled  *or  de- 
stroyed by  the  testator,  or  to  justify  the  jury 
in  finding  that  the  testator  revoked  his  will; 
and  that  the  counsel  for  the  defendant  could 
not  be  permitted  to  argue  to  the  jury  that  those 
acts  alone  would  justify  them  to  find  that  the 
will  had  been  revoked." 

If  the  judge  was  correct  in  laying  down  the 
law  on  the  facts  proved  by  the  defendant,  I 
presume  it  will  be  admitted  that  the  latter  part 
of  the  opinion  followed  as  a  necessary  conse- 
quence. Where  facts  are  not  disputed,  the  law 
arising  on  those  facts  is  to  be  declared  by  the 
court.  A  different  doctrine  would  at  once  in- 
vade the  jurisdiction  of  the  latter  and,  in  ef- 
fect, transfer  the  decision  of  the  law  as  well  as 
the  fact  to  the  jury.  Where  the  law  and  fact 
are  so  blended  that  they  cannot  be  separated, 
the  jury,  of  necessity,  pass  on  both,  under  the 
advice  of  the  court.  If  they  err,  the  error  will 
be  corrected.  But  where  the  facts  are  con- 
ceded or  fully  established  by  proof,  without 
contradiction,  the  law,  invariably,  adjudges  as 
to  the  effect  and  operation  of  the  facts.  In 
such  cases,  it  is  the  bounden  duty  of  the  court 
to  state  the  law  arising  on  the  facts  to  the  jury, 
whose  duty  it  is  to  receive  it  as  law  from  the 
.court.  In  the  present  instance  the  judge  stated 
the  law  merely,  and  the  duty  of  the  jury.  If 
he  erred,  this  court  will  correct  the  error,  but 
can  never  sanction  the  claim  of  counsel  to  ap- 
peal from  the  decision  of  the  court  to  the  jury. 
That  such  would  have  been  the  effect  in  this 
case,  is  manifest.  The  defendant  had  proved 
certain  facts,  on  which  he  relied  to  satisfy  the 
jury  the  will  had  been  revoked.  The  plaint- 
iff admits  the  truth  of  the  facts;  the  court  de- 
cide that  such  facts  are  altogether  insufficient, 
and  are  so  considered  in  judgment  of  law.  If 
the  counsel  argues  to  the  iury,  they  are,  ne- 
cessarily, driven  to  contend  that  the  facts  are 
sufficient  to  warrant  the  jury  in  finding  that 
the  will  was  canceled.  It  seems  to  me  that  no 
court  would  rightly  discharge  their  duty  in  per- 
mitting such  a  course. 

It  only  remains  to  consider  whether  the  facts 
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were  not  wholly  immaterial  and  irrelevant. 
They  are  the  following:  Lockwood  drew  a 
codicil,  which  did  not  vary  the  rights  of  the 
plaintiff  in  this  action.  He  was  employed  to 
draw  another,  but  did  not;  and  no  other  ap- 
pears to  have  been  drawn. 

*Nancy  Ayers  says  the  testator  took  [*226 
with  him  a  trunk  when  he  left  home  the  last 
time,  and  took  papers  with  him  in  the  trunk. 
She  saw  a  bundle  of  papers,  but  did  aot  move 
or  examine  them;  thinks  the  bundle  was  two 
or  three  inches  thick.  A  short  time  before  he 
left  home,  he  was  very  attentive  to  the  arrange- 
ment of  his  papers  at  his  desk.  Once  or  twice 
she  saw  him  burn  papers  taken  from  the  desk. 
Sometime  before  he  went  away,  he  took  some 
papers,  or  something  that  looked  like  papers, 
to  Troy. 

Mrs.  Ayers,  again  examined,  says,  that  a 
short  time  before  her  father  went  from  home 
in  1822,  he  took  something  from  the  desk  which 
appeared  like  papers.  He  appeared  to  be  shy 
about  it,  and  was  going  to  Troy.  On  her  cross- 
examination  she  was  not  certain  it  was  papers 
her  father  had  in  his  silk  handkerchief  ;  she 
did  not  see  him  take  it  from  the  desk  ;  but  he 
had  been  to  the  desk,  and  had  something  wrap- 
ped in  it. 

Having  shown  that  this  will  was  duly  exe- 
cuted, it  remained  in  force  unless  revoked. 
The  statute  has  prescribed  (1  R.  L.,  365)  that 
no  last  will  shall  be  revocable  otherwise  than 
by  some  other  will  or  codicil,  or  by  burning, 
canceling,  tearing  or  obliterating  such  last  will 
by  the  testator  himself,  or  in  his  presence  and 
by  his  direction  and  consent.  As  to  burning  : 
once  or  twice  he  burnt  papers  taken  from  the 
desk.  In  the  first  place,  everything  else  apart, 
the  presumption  would  be  that  a  will  executed 
deliberately  and  recognized  five  years  after- 
wards, when  a  codicil  was  added,  was  not 
among  the  papers  burnt,  and  particularly  when 
no  act  or  declaration  of  the  testator  manifested 
the  least  dissatisfaction.  There  is  no  proof  or 
presumption  that  thewill  was  among  the  papers. 
The  essential  fact  is  wanting.  Where  was  the 
will  ?  The  witness  is  ignorant ;  but  this  fact 
must  be  supplied,  and  it  can  only  be  supplied 
by  conjecture.  Would  any  court  be  justified 
in  instructing  a  jury,  that  on  such  facts  they 
might  presume  the  will  was  among  the  papers 
burnt  ?  It  appears  to  me  that  such  a  charge 
would  be  well  calculated  to  break  down  the 
land-marks  of  the  law — to  devest  estates  upon 
mere  suspicion, and  virtually  operate  as  a  repeal 
of  the  3d  section  of  the  Statute  of  Wills. 

*The  residue  of  the  proof  is,  if  pos-  [*227 
sible,  less  to  the  point.  The  testator  took  some 
papers  with  him  in  a  trunk.  At  another  time 
he  had  something  in  a  handkerchief  that  ap- 
peared like  papers.  He  had  been  at  his  desk, 
but  the  witness  did  not  see  him  take  it  from, 
the  desk.  He  appeared  shy,  and  was  going  to 
Troy.  From  this  evidence  also,  the  defendant 
wished  to  draw  the  inference  of  canceling;  and 
that  too,  without  evidence  of  the  destruction 
of  any  paper.  The  judge  was  gravely  called 
on  to  permit  the  counsel  to  contend  before  the 
jury  that  enough  had  been  shown  to  find  that 
the  will  had  been  revoked.  If  it  had  been 
proved  even  that  the  will  was  taken  from  the 
desk  by  the  testator,  it  would  be  no  evidence 
of  its  subsequent  destruction.  But  to  proceed 
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a  step  further,  and  contend  that  an  unknown 
paper  was  taken,  that  the  will  was  that  paper, 
and  must  have  been  canceled,  appears  in  my 
mind  a  gratuitous  assumption,  not  warranted 
by  the  testimony. 

Believing  as  I  do,  upon  full  consideration, 
that  the  evidence  of  revocation  entirely  failed, 
I  am  of  opinion  that  the  motion  for  a  new  trial 
be  denied. 

New  trial  denied. 

Reversed— 6  Wend.,  173. 

Cited  in— 6  Wend.,  198 ;  3  Barb.,  581 ;  2  Bradf .,  284 ; 
3  Bradf.,  98. 


LATHAM  «.  EDGERTON. 

Practice — Appeal  Void,  Unless  Appeal  Bond  is 
for  Double   the  Amount  of   the  Judgment — 
Want  of  Jurisdiction  in  G.  P. — Proceedings, 
Void — There  can  be  No  Waiver — Objection. 

Where  the  penalty  of  an  appeal  bond  is  not  in 
double  the  amount  of  the  damages  and  costs  of  the 
judgmentrendered  by  the  justice,  the  appeal  is  void, 
the  C.  P.  acquire  no  jurisdiction,  and  the  defect  is 
not  cured,  though  the  parties  appear  and  proceed  to 
trial  without  raising  the  objection,  and  the  court.in 
fact,  hear,  try  and  give  judgment.  And  though  the 
judgment  be  against  the  party  succeeding  before 
the  justice,  who  pays  it,  yet  it  is  not  to  be  regarded 
as  of  any  effect  whatever ;  and  an  action  will  yet  lie 
upon  the  original  judgment  before  the  justice. 

The  principle  that  a  record  cannot  be  impeached 
by  pleading,  is  not  applicable  where  there  is  a  want 
of  jurisdiction. 

The  want  of  jurisdiction  makes  a  record  utterly 
void,  and  unavailable  for  any  purpose. 

The  want  of  jurisdiction  is  a  matter  that  may  al- 
ways be  set  up  against  a  judgment,  when  sought  to 
be  enf  orced.or  where  any  benefit  is  claimed  under  it. 

Citations— 4  Cow.,  61.  83,  540 ;  6  Cow.,  585,  592,  593 ; 
7  Cow.,  468 ;  15  Johns.,  141 ;  19  Johns.,  33. 
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N  ERROR  from  the  C.  P.  of  Delaware. 


Mr.  8.  Sherwood,  for  the  plaintiff  in  error. 
Mr.  J.  Sudam,  contra. 

Curia,  per  SUTHERLAND,  J.  This  is  a  writ 
of  error  to  the  Court  of  Common  Pleas  of  the 
228*]  County  of  Delaware.  From  *the  return 
to  the  writ,  it  appears  that  the  cause  came  be- 
fore the  court  below,  upon  the  appeal  of  Ed- 
gerton  from  a  judgment  rendered  against  him, 
before  a  j  ustice  of  the  peace.in  favor  of  Latham. 

The  justice's  return  to  the  Court  of  C.  P. 
constitutes  a  part  of  the  record,  and  shows 
that  Latham  sued  Edgerton  before  the  justice 
in  an  action  of  debt  upon  a  judgment  rendered 
by  one  Elisha  B.  Maynard,  for  $34  damages, 
and  $4.19  costs. 

Edgerton  pleaded  before  the  justice,  that  the 
judgment  (if  any  was  obtained)  was  discharged 
by  virtue  of  an  appeal  therefrom  to  the  Court 
of  C.  P.,  &c.,  where  the  cause  and  issue  on 
which  the  judgment  was  rendered,  and  the 
subject  matter  thereof,  were  tried,  and  a  ver- 
dict given  and  judgment  rendered  thereon  in 
favor  of  Edgerton  against  Latham,  which  La- 
tham voluntarily  paid. 

Latham  replied  that  the.  proceedings  on  the 
appeal  suit  were  void,  and  the  court  had  no 
jurisdiction,  inasmuch  as  the  bond  on  the  ap- 
peal was  not  in  the  penal  sum  of  double  the 
amount  of  the  damages  and  costs  before  the 
justice. 

Edgerton  rejoined  that  Latham  ought  not  to 
have  his  action,  &c.,  because  he  duly  appeared 
on  the  appeal,  and  never  moved  the  C.P.  to  set 
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it  aside,  but  prosecuted  the  appeal  to  trial  and 
judgment  ;  whereby  he  waived  his  objection, 
and  is  estopped  from  denying  the  validity  of 
the  judgment. 

To  this  .rejoinder,  Latham,  the  plaintiff  be- 
fore the  justice.demurred,  and  Edgerton  joined 
in  demurrer  ;  and  the  justice  rendered  judg- 
ment for  the  plaintiff,  upon  the  demurrer,  for 
$42.60  damages  and  65  cents  costs. 

From  this  judgment,  Edgerton,  the  defend- 
ant in  the  suit  before  the  justice,  regularly  ap- 
pealed to  the  Court  of  Common  Pleas  of  the 
County  of  Delaware  ;  and  that  court  adjudged 
that  the  rejoinder  of  Edgerton  was  a  good  bar 
to  the  action  of  Latham,  and  accordingly  ren- 
dered a  judgment  in  his  (E.'s)  favor  for  $12.80, 
the  costs  of  the  appeal.  To  reverse  this  judg- 
ment, Latham  brings  his  writ  of  error. 

It  has  repeatedly  been  decided  by  this  court, 
that  the  Courts  of  C.  P.,  in  cases  of  appeal, ac- 
quire no  jurisdiction,  unless  the  provisions  of 
the  Act  giving  the  appeal  are  strictly  complied 
*with.  Among  other  things,  the  pen-  [*229 
alty  of  the  bond  must  be  in  double  the  amount 
of  the  judgment  before  the  justice.  (4  Cow.,  61, 
82,  540;  6  Id.,  585;  7  Id.,  468.)  The  same  cases 
show,  that  although  the  parties  to  such  appeal 
join  issue,and  go  to  trial  in  the  Court  of  C.P.  ,yet 
the  court  does  not, by  that  means,  acquire  juris- 
diction, but  is  bound,  even  after  trial,  to  dis- 
miss or  quash  the  appeal,  if  a  motion  is  made 
for  that  purpose.  The  parties  are  considered 
as  having  a  standing  in  court  only  by  force  of 
the  appeal  ;  and  although  the  subject-matter 
of  the  suit  be  one  over  which  the  court  might 
have  had  original  jurisdiction,  yet,  having  been 
brought  there  by  appeal,  the  subsequent  acts 
of  the  parties  are  considered  as  compulsory, 
and  not  as  intended  voluntarily  to  confer  juris- 
diction upon  the  court.  The  Act  creates  a  new 
mode  of  transferring  suits  originally  com- 
menced before  justices  of  the  peace  to  the  Court 
of  C.  P.  It  confers  a  new  and  peculiar  juris- 
diction upon  those  courts,  which  vests  only 
upon  a  strict  compliance  by  the  parties  with  all 
the  requirements  of  the  Act. 

According  to  these  principles,  the  proceed- 
ings of  the  Court  of  C.  P. ,  on  the  original  ap- 
peal, were  coram  nonjudice  and  void  ;  it  being 
admitted  by  the  pleadings  that  the  penalty  of 
the  bond  given  upon  that  appeal  was  not  in 
double  the  amount  of  the  judgment  before  the 
justice.  That  judgment  was  of  course  unaf- 
fected by  the  appeal.and  remained  in  full  force. 

But  it  is  said  that  a  record  cannot  be  im- 
peached by  pleading  ;  that  the  plaintiff  below 
should  either  have  applied  to  the  Court  of  C. 
P.  to  set  aside  the  proceedings  upon  the  appeal, 
or  have  brought  a  writ  of  error,  and  alleged 
diminution  in  the  bond  ;  that  having  submitted 
to  the  judgment  of  that  court,  he  cannot  now 
impeach  it.  The  plaintiff  below  might  have 
applied  to  the  court  to  set  aside  their  proceed- 
ings, but  he  was  not  bound  to  do  so.  He  had 
a  right  to  lie  by  until  the  decision  or  judgment 
of  the  court  was  set  up  against  him,  and  then 
to  show  that  the  proceedings  were  void  for 
want  of  jurisdiction.  The  principle  that  a 
record  cannot  be  impeached  by  pleading,  is  not 
applicable  to  a  case  like  this.  The  want  of 
jurisdiction  is  a  matter  that  may  always  be  set 
*up  against  a  judgment,  when  sought  [*23O 
to  be  enforced,  or  where  any  benefit  is  claimed 
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winder  it.  The  want  of  jurisdiction  makes  it 
utterly  void  and  unavailable  for  any  purpose. 
XOpimon  of  Thompson,  Ch.  J.,  in  Bordenv. 
Fitch,  15  Johns.,  141;  Mills v.  Martin,  19  Johns., 

88.) 

The  court  below,  therefore,  erred  in  render- 
ing judgment  for  the  defendant. 

Judgment  reversed. 

Cited  in— 10  Wend.,  673 ;  12  Wend.,  104 ;  16  Wend., 
89:  17  Wend.,  69;  3  Den.,  282;  5  N.  Y.,516:  59  N.  Y.. 
216 ;  70  N.  Y.,  264 ;  3  Barb.,  183,  608 ;  6  Barb.,  610,  623 ; 
4  How.  Pr.,  430 ;  6  How.  Pr.,  74;  6  Rob.,  201 ;  4  Leg. 
Obs.,  307:  8  How.  U.  8.,  542;  46  Mo.,  130;  19  Kan., 
463 :  46  Wis.,  546 ;  60  111.,  336. 


HYDE  t>.  STONE. 

Distributees  of  Personal  Property  of  Intestate  are 
Tenants  in  Common— Trover  by  One,  WJien  it 
Lies— Property  of  Wife  Passes  to  Husband — 
Evidence  of  Facts  must  be  Submitted  to  Jury — 
Practice. 

On  the  death  of  a  man  intestate,  leaving'  personal 
property,  of  which  one  of  two  distributees  takes 
possession,  he  is  a  tenant  in  common  with  the  other, 
and  trover  will  not  lie  at  the  suit  of  the  other,  un- 
less the  property  be  sold  or  destroyed  by  the  pos- 

One  tenant  in  common  cannot,  like  a  partner,  sell 
the  whole  interest  of  his  co-tenant.  If  he  do  so, 
trover  lies  by  the  other. 

By  marriage,  the  property  in  possession  of  the 
wife  passes  to  the  husband,  and  if  her  interest  be 
that  of  a  tenant  in  common,  her  husband  becomes 
a  tenant  in  common. 

In  trover  by  one  tenant  in  common  against  his  co- 
tenant,  where  it  appeared  that  the  defendant  admit- 
ted that  some  of  them  were  lost  and  destroyed,  but 
did  not  say  by  himself ;  and  they  had  before  been 
in  possession  of  his  wife,  by  marriage  with  whom 
he  acquired  his  interest ;  held,  that  it  should  be  put 
to  the  jury  whether  there  was  a  conversion  by  the 
defendant,  and  to  what  extent ;  and  though  he  had 
before  admitted  that  his  co-tenant  was  entitled  to  a 
•certain  value,  or  to  certain  articles  which  he,  the 
defendant,  proposed  to  deliver :  yet  held,  that  the 
judge  had  no  right  to  direct  a  verdict  for  any  certain 
sum,  but  the  amount  of  damages  should  be  put 
to  the  jury. 

When  there  are  facts  to  be  passed  upon,  and  the 
material  evidence  from  which  a  conclusion  is  to  be 
drawn  is  not  clear  and  explicit  such  evidence  should 
be  left  to  the  jury. 

It  is  not  competent  for  a  judge  to  direct  a  verdict 
subject  to  the  opinion  of  the  court,  unless  by  con- 
sent of  parties. 

One  tenant  in  common  cannot  taring  an  action 
merely  for  dispossessing  him,  for  his  right  is  not 
superior  to  that  of  the  other. 

Citation— 3  Johns.,  175. 

FT1  ROVER  ;  tried  at  the  Chenango  Circuit  in 
1.  Jan.,  1827,  before  Nelson,  Circuit  <7.,when 
a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  this  court. 

A  motion  was  now  made  for  a  new  trial,  on 
a  case,  the  substance  of  which  will  be  found 
in  the  opinion  of  the  court. 

Mr.  8.  Sherwood,  for  the  plaintiff. 

Mr.  J.  A.  Cottier,  contra. 

Curia,  per  WOODWORTH,  J.  This  was  an 
action  of  trover.  The  plaintiff  is  the  only  son 
and  heir  of  Gershom  Hyde,  who  died  in  1801, 
leaving  a  widow  and  various  articles  of  per- 
sonal property.  In  1808  the  widow  married 
the  defendant,  and  died  in  1809.  After  the 
marriage  the  plaintiff  lived  with  the  defendant 
until  the  death  of  his  mother,  and  then  de- 
parted. The  plaintiff  was  born  in  Sep.,  1800. 
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The  widow  had  'possession  of  the  prop- [*23 1 
erty  until  her  marriage,  when  the  defendant 
took  possession.  It  appeared  at  the  trial,  that 
in  1814,  P.  Humphreys,  at  the  request  of  the 
plaintiff's  guardian,  called  on  the  defendant 
for  a  settlement.  The  defendant  agreed  that 
he  was  liable  to  pay  $80  on  account  of  the 
property  ;  and  would  give  that  sum,  or  let 
the  witness  (H.)  have  any  of  the  articles  he 
wished.  A  memorandum  of  articles  was  then 
made  and  assented  to  by  the  defendant,  valued 
at  $95.46.  This  proposition  was  left  with 
Humphreys  for  the  ratification  of  the  plaintiff's 
guardian,  but  nothing  was  afterwards  done. 
In  1824  the  plaintiff  made  a  demand  of  his  in- 
terest in  the  articles.  The  defendant  refused 
to  give  up  anything,  saying  that  some  of  the 
articles  were  sold  and  some  destroyed.  The 
defendant  produced,  at  this  time,  some  of  the 
property  nearly  worn  out  and  worth  little.  The 
residue  of  the  articles  the  defendant  said  were 
destroyed  or  sold.  The  plaintiff's  demand  was 
for  two  thirds  of  the  property.  The  judge  di 
reeled  the  jury  to  find  a  verdict  for  the  plaint- 
iff for  $136  subject  to  the  opinion  of  the  court 
on  a  case  to  be  made.  To  this  direction  the 
counsel  for  the  defendant  excepted.  The  jury 
found  for  the  plaintiff  with  $136  damages. 

It  appears  to  me  this  form  of  action  is  not 
adapted  to  the  facts  before  us.  If  the  defend- 
ant had  been  called  to  account,  a  liquidation  of 
the  claim  might  have  been  made  after  all  proper 
allowances  to  the  defendant.  As  that  remedy 
has  not  been  chosen,  the  question  is,  whether 
the  action  of  trover  has  been  supported  by  the 
proof. 

On  the  death  of  Gershom  Hyde,  two  thirds 
of  the  personal  property  vested  in  the  plaintiff 
and  one  third  in  the  widow.  On  the  marriage 
her  share  passed  to  the  defendant,  so  that  the 
plaintiff  and  defendant  became  tenants  in  com- 
mon of  the  chattels,  for  the  recovery  of  the 
value  of  which  this  action  is  brought.  Tenants 
in  common  of  a  chattel  have  an  equal  right  to 
the  possession.  The  law  will  not  afford  an  ac- 
tion to  the  one  dispossessed,  because  his  right 
is  not  superior  to  that  of  the  possessor.  But 
tenants  in  common  are  not  like  partners.  One 
of  the  latter  may  dispose  of  their  joint  chattels 
by  virtue  of  *an  implied  authority  to  [*232 
sell  without  bein»  liable  as  for  a  tort,  while 
the  latter  cannot  dispose  of  them  without  vio- 
lating the  right  of  their  co-tenants.  For  a  sale; 
therefore,  trover  will  lie  by  one  tenant  in  com- 
mon against  another.  Wilson  v.  Reed,  3  Johns., 
175.  As  to  a  portion  of  the  chattels,  they  re- 
mained in  the  defendants  hands,  when  the  de- 
mand was  made;  and  they  were  produced.  As 
to  them,  the  action  would  not  lie.  But  the  de- 
fendant said  some  of  the  articles  were  sold  and 
some  destroyed.  By  whom  sold  or  destroyed 
was  not  stated.  The  widow  had  possession 
from  from  1801  to  1808,  the  time  of  her  mar- 
rige.  Whether  sold  or  destroyed  before  her 
marriage,  or  subsequently  by  the  defendant, 
and  if  sold  and  destroyed,  what  portion  of 
them,  does  not  clearly  appear.  These  were 
questions  proper  to  be  submitted  to  the  jury. 
They  were  exclusively  within  their  province. 
To  what  extent,  if  at  all,  could  the  defendant 
be  made  liable?  Upon  what  ground  the  judge 
directed  the  jury  to  find  a  specific  sum,  when 
the  question  of  damages  was  involved  in  un- 
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certainty,  I  have  not  been  able  to  discover. 
The  defendant  claimed  the  right  of  going  to  the 
jury,  and  excepted  to  the  direction.  It  seems 
to  me  the  judge  erred  in  disposing  of  the  cause 
in  this  manner,  when  there  were  facts  to  be 
passed  on,  and  the  material  evidence  from 
which  a  conclusion  is  to  be  drawn  were  not 
<;lear  and  explicit.  It  is  not  competent  for  the 
judge  to  direct  a  verdict  subject  to  the  opinion 
of  this  court,  unless  by  consent  of  parties. 

The  verdict  must  be  set  aside  and  anew  trial 
granted,  with  costs  to  abide  the  event. 

Rale  accordingly. 

Cited  in— 7  Wend..  356 ;  9  Wend.,  340;  21  Wend., 
75;  8N.  Y.,76;  42  N.  Y.,  5fil ;  1  Laos.,  429;  8  Barb., 
588 ;  62  Barb.,  516 ;  33  Super.,  53. 


233*]    *JACKSON,  ex  dem.  HILLS, 

v. 
TUTTLE. 

Transcript  of  Justice's  Judgment,  prima  facie 
Eoidence  of  Jurisdiction  and  Rendition  of 
Judgment — Effect  of  Judgment  in  Ejectment 
— One  Claiming  under  Mortgage  Admits  Title 
of  Mortgagor  at  Time  of  its  Execution — Lien  of 
Judgment  on  Interest  of  One  in  Possession — 
Sale  by  Sheriff— Completion  of  Sale  by  Deputy 
after  Expiration  bf  Slwriff's  Term. 

A  short  form  of  enteringa  judgment  in  a  justice's 
•court,  for  the  purpose  of  being1  transcribed  and 
-docketed,  so  as  to  bind  lands. 

The  transcript  exemplified  is  prima  facie  evidence 
of  the  regular  rendition  of  the  judgment,  without 
any  other  proof,  and  also  that  the  justice  had  juris- 
'diction. 

A  deputy-sheriff  may  complete  a  sale  and  execute 
a  deed  in  the  name  of  his  principal  after  the  latter 
goes  out  of  office,  if  a  levy  was  made  before. 

A  judgment  for  the  plaintiff  in  ejectment,  gener- 
ally terminates  all  presumption  in  favor  of  the  de- 
fendant's title,  arising  from  prior  possession. 

A  defendant  in  ejectment  cannot,  in  general, 
transfer  his  possession  so  as  to  defeat  execution  in 
the  ejectment  suit,  nor  would  a  sale  of  his  right  on 
judgment  and  execution  protect  the  purchaser  in 
his  possession. 

But  otherwise,  where  a  judgment  in  ejectment  is 
obtained  by  cognovit  after  a  judgment  at  the  suit  of 
a  creditor  is  docketed  against  the  defendant  in  eject- 
ment, under  which  his  right  is  sold.  In  such  case  the 
purchaser  may  hold  or  recover  possession  against 
the  plaintiff  in  the  ejectment,  on  the  defendant's 
prior  possession ;  and  this,  even  though  the  cognovit 
be  given  in  pursuance  of  the  award  of  arbitrators. 

Though  one  has  recovered  in  an  ejectment,  yet 
the  recovery  is  not  conclusive  upon  the  defendant 
or  those  claiming  under  him.  And  accordingly, 
where,  after  a  recovery  in  ejectment,  the  defend- 
ant's title  was  sold  on  judgment  and  execution  and 
the  purchaser  brought  ejectment  against  the  for- 
mer recoverer  in  possession,  who  set  up  a  mortgage 
against  the  former  defendant,  which  proved  to  be 
usurious  and.  therefore,  void,  held  that  the  pur- 
ohaser  should  recover. 

One  setting  up  and  claiming  under  a  mortgage, 
admits  the  mortgagor's  title  at  the  execution  of  the 
mortgage,  and  proving  the  mortgage  to  be  usuri- 
ous, shows  that  such  title  was  not  affected  by  it. 

Whether  a  sheriff  can  sell  lands  of  a  defendant, 
holden  adversely  to  him  when  the  judgment  is  ob- 
tained, qucere. 

Lands  in  a  defendant's  possession  when  judgment 
is  obtained  against  him,  may  be  sold  by  execution, 
though  at  the  time  of  the  sale  they  are  holden  ad- 
versely to  him. 

One  in  possession  of  land  has  an  interest  in  it 
which  is  bound  by  a  judgment,  thouarh  the  title  be 
in  another. 

Citation— 9  Cow.,  182 ;  3  Cow.,  89. 

T?JECTMENT  for  36  acres  of  land,  in  the 
Town  of  Yernon,  in  the  County  of  Oneida; 
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tried  at  the  circuit  in  that  county,  Oct.  3, 1826, 
before  Williams,  Circuit  J. 

At  the  trial,  the  plaintiff  offered  in  evidence 
the  exemplification  from  the  Oneida  clerk's  of- 
fice, of  the  transcript  of  a  judgment  before  a 
justice  of  Oneida,  in  these  words: 

"  ONEIDA  COUNTY,  Justice  Court. 

JESSE  HILLS       ) 

v.  \  March  24,  1820. 

DANIEL  GRIDLEY.  -) 

Judgment  rendered  for  plff.  for  the 

sum  of,  $49  64 

Costs,     -  1  18 

Costs  of  copy  to  be  added,        -  $50  82 

I  certify  the  above  to  be  a  true  copy  of  a 
judgment  on  record  in  my  office.  Dated  April 
3d,  1820. 

SAMUEL  WETMORE,  Just,  of  Peace." 

*The  defendant  objected,  that  the  [*234 
exemplification  was  not  competent  evidence  ; 
that  such  a  transcript  was  not  a  record  or  paper 
that  could  be  proved  by  exemplification.  The 
objection  was  overruled,  and  the  defendant 
excepted. 

The  plaintiff  then  gave  in  evidence  the  ex- 
emplification of  the  docket  of  the  judgment, 
which  was  thus  : 

"JESSE  HILLS     "] 

v-  }•  Damages.  Costs.  Whole  am't 

DANIEL  GRIDLEY.  J    $49.64.    1.18.     50.82. 

When  filed.       Name  of  justice.  When  Ex.  issued. 
Apr.  4,  1820.  Samuel  Wetmore.    4  Apr.,  1820. 

When  returned. 
July  15.  Nulla  bona.  Alias  execution,  15  July." 

The  other  facts,  material  to  the  case,  will  be 
found  in  the  opinion  of  the  court.  • 

Mr.  O.  G.  Branson,  for  the  defendant. 
Mr.  J.  A.  Spencer,  contra. 

Curia,  per  SUTHERLAND,  J.  The  lessor  of 
the  plaintiff  claimed  title  to  the  premises  in 
question,  under  a  judgment  in  his  favor  against 
one  Daniel  Gridley,  obtained  before  a  justice 
of  the  peace,  Mar.  24,  1820.  A  transcript  of 
the  judgment  was  filed  in  the  county  clerk's 
office,  and  the  judgment  duly  docketed  Apr. 
4,  1820.  An  execution  was  issued  on  the  same 
day,  and  returned  nulla  bona,  July  15.  On  that 
day  an  alias  execution  was  issued,  and  was  de- 
livered to  David  Pierson,  the  deputy-sheriff,  on 
the  18th  of  the  same  month.  He  immediately 
levied  upon  the  premises  in  question,  then  in 
the  possession  of  Gridley,  the  defendant  in  the 
execution,  and  Oct.  13  following,  sold  them  by 
virtue  oif  the  execution,  to  the  lessor  of  the 
plaintiff.  The  certificate  of  sale  was  duly  filed; 
and  Jan.  16,  1822,  a  deed  was  given  to  the  les- 
sor in  the  name  of  John  B.  Pease,  as  late  sheriff 
of  Oneida  Co.  ;  but  executed  by  David  Pier- 
son,  the  deputy,  to  whom  the  execution  had 
been  delivered,  as  deputy,  to  the  then  late  sher- 
iff. This  deed  was  duly  executed  by  Pierson, 
and  recorded  in  the  clerk's  office  of  Oneida  Co., 
Dec.  17, 1822. 

*The  defendant  objected  to  the  pre-  [*235 
ceding  evidence. 

1.  On  the  ground  that  the  plaintiff  had  not 
proved  that  any  judgment  had  ever  been  re- 
covered by  the  lessor  of  the  plaintiff  against 
Daniel  Gridley  ;  and  he  contended  that  the 
transcript  of  the  judgment  filed  in  the  clerk's 
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office  was  not  competent  evidence  of  the  judg- 
ment itself,  but  that  the  plaintiff  was  bound  to 
prove  by  other  evidence,  that  the  judgment 
had  in  fact  been  rendered  before  the  justice, 
and  that  he  had  jurisdiction  in  the  premises  ; 
that  the  transcript  was  a  mere  authority  to  the 
clerk  to  enter  or  docket  the  judgment,  and  did 
not  supersede  the  necessity  of  proving  the  judg- 
ment in  the  same  manner  as  other  judgments 
before  justices  of  the  peace  are  proved.  He 
also  contended  that  the  transcript  was  not  a 
record,  and  could  not  be  proved  by  an  exem- 
plification. 

These  objections  were  overruled,  and  the 
defendant  proceeded  to  his  defense,  and  gave 
in  evidence  :  1.  An  exemplification  of  a  judg- 
ment record  in  ejectment  in  favor  of  the  de- 
fendant Tuttle  against  Daniel  Gridley,  for  the 
recovery  of  the  premises  in  question.  The 
placita  and  memorandum  of  the  record  were  of 
August  Term,  1818 ;  and  the  judgment  was 
perfected  upon  a  relicta  and  cognovit,  signed  by 
Theodore  Sill,  the  attorney  for  Gridley,  Aug. 
18,  1820. 

He  also  gave  in  evidence  an  exemplification 
of  a  writ  of  possession  issued  upon  the  judg- 
ment, tested  Aug.  7,  1820,  and  returnable  the 
then  next  October  Term,  with  an  indorsement 
by  the  deputy-sheriff,  that  he  had  delivered  the 
premises  in  question  to  Tuttle.  It  was  admitted 
that  the  possession  was  so  changed  under  the 
writ,  in  Aug.,  1820: 

The  defendant  then  proved  an  arbitration 
bond  between  Gridley  and  himself,  dated  May 
31,  1820,  submitting  all  matters  in  difference 
between  them  to  certain  arbitrators  named 
therein  ;  and  also  an  award  of  the  arbitrators 
made  in  pursuance  of  the  submission,  and  bear- 
ing date  July  14,  1820,  by  which,  among  other 
things,  they  directed  that  Gridley  should  de- 
liver up  to  Tuttle  the  premises  in  question,  then 
in  his  possession,  on  or  before  the  first  Monday 
in  August  then  next ;  and  that  the  ejectment 
suit  before  mentioned  should  remain  as  a  se- 
236*]  curity  for  that  purpose ;  *and  that  if 
Gridley  did  not  deliver  up  the  possession  by 
the  day  before  mentioned,  then  that  he  or  his 
attorney  should  immediately  after  that  day  give 
a  confession  of  judgment  in  that  suit,  to  enable 
Tuttle  to  obtain  the  possession. 

Theodore  Sill,  the  attorney  for  Gridley  in  the 
ejectment  suit,  and  also  before  the  arbitrators, 
testified  that  the  ejectment  suit  was  once  tried, 
before  the  differences  between  Gridley  and 
Tuttle  were  referred  to  arbitration  ;  that  the 
verdict  which  was  then  rendered  was.set  aside 
by  the  Supreme  Court.  That  the  proceedings 
between  the  parties  were  hostile  throughout. 
That  Tuttle  then  claimed  title  to  the  premises 
in  question,  under  a  mortgage  executed  by 
Gridley  to  him  ;  and  the  point  in  dispute  be- 
tween them  was  whether  that  mortgage  was 
usurious  or  not.  That  he  gave  the  cognovit  in 
obedience  to  the  directions  of  the  award,  hav- 
ing previously  agreed  to  do  so,  in  the  event  of 
an  award  in  favor  of  Tuttle. 

The  counsel  for  the  defendant,  upon  this 
evidence,  insisted,  first,  that  the  entry  of  Tuttle 
under  the  ejectment  suit  and  the  award,  de- 
stroyed the  presumption  of  a  title  in  Gridley, 
arising  from  his  having  been  in  possession  when 
the  judgment  of  the  lessor  (Hills)  was  recov- 
ered against  him  ;  and  that  it  was  incumbent 
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on  the  plaintiff  to  give  other  evidence  of  a  title- 
to,  or  interest  in  the  premises  in  question,  in 
Gridley,  than  the  mere  fact  of  his  possession  ;. 
secondly,  that  it  was  not  shown  that  Gridley 
ever  had  any  interest  in  the  premises,  which* 
could  be  bound  by  a  judgment ;  and  thirdly, 
that  the  sheriff's  sale  and  deed,  under  which 
the  plaintiff  claimed,  having  been  made  and 
given  while  Tuttle  was  in  possession,  holding 
in  hostility  to  Gridley  and  all  others,  were  in- 
operative and  void.  The  court,  however,  ruled, 
that  upon  the  evidence  as  it  stood ,  the  plaintiff 
was  entitled  to  recover. 

The  defendant  then  gave  in  evidence  a  deed 
from  Gridley  and  wife  to  him,  for  the  premises- 
in  question,  bearing  date  Apr.  1,  1817,  which 
was  acknowledged  June  11,  1817,  but  it  was 
not  recorded.  The  consideration  expressed 
was  $1,000.  The  court  ruled  that  this  deed, 
not  having  been  recorded,  was  inoperative  and 
void  as  against  Hills,  the  lessor,  whose  deed 
from  the  sheriff  was  recorded,  unless  notice  of 
*the  deed  to  the  defendant  could  be  [*237 
brought  home  to  him,  at  or  before  the  sheriff's 
sale,  which  was  not  attempted. 

The  defendant  then  gave  in  evidence  a  mort- 
gage from  Gridley  to  him,  upon  the  premises 
in  question,  dated  Sep.  12,  1815,  for  securing 
the  sum  of  $775.35.  This  mortgage  was  duly 
acknowledged  and  registered.  It  was  also  duly 
foreclosed  under  the  statute,  and,  upon  such 
foreclosure,  the  defendant  became  the  pur- 
chaser of  the  mortgaged  premises  Feb.  18,1818. 

The  plaintiff  alleged  that  the  mortgage  was 
usurious.  The  question  of  usury  was  submit- 
ted by  the  judge  to  the  jury  upon  the  evidence 
given  by  the  parties. 

'  The  plaintiff  then  proved  (the  defendant  ob- 
jecting to  the  competency  and  relevancy  of  the 
evidence)  that  the  defendant  had  recognized 
the  judgment  under  which  he  claimed,  and  had 
requested  him  to  sell  Gridley's  property  under 
it,  and  had  agreed  to  purchase  the  premises  in 
question  under  it,  at  the  amount  of  the  judg- 
ment, in  order  to  establish  his  title;  but,  upon 
the  day  of  sale,  refused  to  perform  his  agree- 
ment. 

The  defendant  then  gave  some  evidence  as  to 
the  delivery  of  the  deed  of  Apr.,  1817,  which 
it  is  not  material  to  state,  as  the  judge  ruled, 
that  if  the  deed  was  then  delivered,  it  was  in- 
operative against  the  plaintiff,  inasmuch  as  it 
had  not  been  recorded. 

The  judge  charged  the  jury  that  the  plaintiff 
was  entitled  to  their  verdict,  unless  they  should 
find  that  the  mortgage  from  Gridley  to  Tuttle 
was  free  from  usury,  and  he  submitted  that 
question  to  them  upon  the  evidence.  They 
found  for  the  plaintiff. 

The  principal  questions  presented  by  this  case 
are  : 

1.  Whether  the  justice's  judgment,  under 
which  the  plaintiff  claims,  was  proved  by  com- 
petent evidence. 

2.  Whether  the  deed  from  the  then  late  sher- 
iff to  the  plaintiff  was  well  executed  by  his 
deputy. 

8.  Whether  the  presumption  of  title  in  Grid- 
ley,  the  defendant  in  the  judgment  of  the  les- 
sor of  the  plaintiff,  arising  from  Gridley's  pos- 
session at  the  time  when  the  judgment  was- 
obtained,  and  execution  issued,  was  destroyed, 
or  the  plaintiff's  rights  affected,  by  the  entry 
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of  Tuttle,  under  his  judgment  and  execution  in 
238*]  *ejectment.  prior  to  the  day  of  sale,  un- 
der the  judgment  of  the  lessor  of  the  plaintiff. 
4.  Whether  the  premises  in  question  were 
held  adversely  when  the  sheriff's  deed  to  Hills 
was  given,  so  as  to  affect  its  validity. 

1.  In  Jackson  v.  Jones,  ante  182,  argued  in  Au- 
gust Term,  1827,  the  question  was  presented  as  to 
the  proper  manner  of  proving  a  judgment  ren- 
dered by  a  justice  of  the  peace,  a  transcript  of 
which  had  been  certified  by  the  justice  and 
filed  or  recorded  in  the  county  clerk's  office 
under  the  statute.   The  court  had  come  to  the 
conclusion,  before  the  argument  in  this  cause, 
that  an  exemplification  of  the  transcript  filed 
in  the  clerk's  office  was  competent  and  prima 
facie,  sufficient  evidence  of  the  rendition  of  the 
judgment ;  and  an  opinion  to  this  effect  bad 
been  prepared  in  that  case  ;  but,  as  the  judg- 
ment was  not  entered,  we  thought  proper  to 
suspend  it  for  further  consideration,  as  the 
question  was  very  ably  discussed  by  the  coun- 
sel in  this  cause. 

Our  conclusion,  however,  remains  unchanged. 

The  question  is,  by  no  means,  free  from  dif- 
ficulty ;  but  we  think  the  Legislature,  when 
they  made  provision  for  rendering  justice's 
judgments  a  lien  upon  land,  under  which  it 
may  be  sold,  and  the  title  transferred  to  the 
purchaser,  must  have  intended  that  the  docu- 
ment filed  in  the  clerk's  office,  and  upon  the 
filing  of  which  the  judgment  is  to  be  entered 
or  docketed,  should  be  a  substitute  for  an  or- 
dinary judgment  record. 

There  would  be  no  safety  in  purchasing  real 
estate  under  such  a  judgment,  if  the  purchaser, 
at  any  period  however  remote,  whenever  his 
title  was  questioned,  were  obliged  to  produce 
the  magistrate  before  whom  the  judgment  was 
obtained,  together  with  his  docket,  in  order  to 
establish  the  fact  of  a  judgment  having  been 
obtained.  How  is  the  fact  to  be  made  out,  if 
the  magistrate  dies,  and  his  docket  cannot  be 
found,  or  he  removes  away,  and  carries  his 
books  with  him  ? 

The  transcript,  it  is  conceded,  is  an  authori- 
ty to  the  clerk  to  issue  an  execution.  It  must, 
therefore,  be  evidence  of  a  judgment  having 
been  rendered  ;  for  nothing  but  a  judgment 
can  warrant  an  execution.  If  evidence  of  a 
239*]  judgment  for  *that  purpose,  why 
should  it  not  be  for  the  purpose  of  sustaining 
a  title  acquired  by  the  purchaser  under  the  ex- 
ecution thus  issued  ? 

It  is  true  the  Act  does  not  require  that  the 
certificate  or  transcript  of  the  justice  should 
be  sworn  to  by  him,  or  be  authenticated  by  any 
collateral  evidence,  and  that  there  is,  there- 
fore room  for  abuse  in  the  exercise  of  his  au- 
thority. The  Act.  undoubtedly,  might  have 
been  better  guarded  ;  but  we  think  there  is 
less  danger  in  the  construction  which  we  give 
to  it,  than  in  that  for  which  the  counsel  for 
the  defendant  contends,  and  it  is  for  the  Leg- 
islature, not  the  court,  to  provide  against  the 
dangers  which  are  suggested. 

2.  In  Jackson  v.  Collins,  3  Cow.,  89,  it  was 
held  that  a  deputy-sheriff  may  complete  an  ex- 
ecution by  sale  and  conveyance,  after  the  sher- 
iff goes  out  of  office,  provided  the  execution 
was  levied  before.  This  disposes  of  the  second 
point. 

3i  The  plaintiff's  judgment,  it  will  be  re- 
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collected,  was  docketed  Apr.  4,  1820,  and  his 
execution  levied  July  18,  following ;  Grid- 
ley,  the  defendant  in  the  judgment,  being  then 
in  possession. 

Aug.  20,  Gridley  gives  a  relicta  and  cognovit 
in  an  action  of  ejectment  brought  for  these 
premises,  by  Tuttle,  the  defendant.  That 
cognovit  is  given  in  obedience  to  an  award  of 
arbitrators.  The  arbitration  bond  bears  date 
May  31,  1820,  nearly  two  months  after  the 
plaintiff's  judgment;  and  under  the  judgment 
in  ejectment  so  confessed,  Tuttle,  in  the  latter 
part  of  Aug.,  1820,  obtains  the  possession  of 
the  premises,  and  the  sale  on  the  plaintiff's  ex- 
ecution took  place  Oct.  13,  following.  The 
question  is,  whether,  under  these  circumstances, 
the  plaintiff  was  bound  to  give  any  other  evi- 
dence of  Gridley's  title  to,  or  interest  in  the 
premises,  than  the  fact  of  his  being  in  posses- 
sion when  the  judgment  was  rendered,  and  of 
his  having  been  so  for  a  long  time  before. 

If  the  judgment  in  ejectment  had  been  ob- 
tained in  the  regular  course  of  litigation,  I 
should  have  entertained  no  doubt  that  it  would 
have  terminated  all  presumptions  in  favor  of 
Gridley's  title,  arising  from  his  possession  prior 
to  that  time.  *That  ejectment  suit  was  [*24O 
commenced  in  1818  ;  and  if  Hills,  the  present 
lessor,  had  obtained  possession  of  the  premises 
under  a  sale  upon  his  judgment,  he  might 
have  been  turned  out  of  possession  by  Tuttle, 
by  virtue  of  his  recovery  in  ejectment.  A 
judgment  in  ejectment  authorizes  the  plaintiff 
to  take  possession  of  the  premises,  whoever 
may  be  in  possession  of  them.  The  defendant 
in  an  ejectment  suit  cannot  defeat  the  action 
by  transferring  the  possession  to  another, either 
with  or  without  consideration.  Whoever  suc- 
ceeds to  his  possession,  succeeds  also  to  the 
perils  of  the  suit. 

But  in  this  case  the  judgment  in  ejectment 
was  not  obtained  upon  a  trial  or  upon  a  de- 
fault, but  upon  a  cognovit  given  in  pursuance 
of  the  award  of  arbitrators.  It  stands,  then, 
precisely  as  though  there  had  been  no  suit  in 
ejectment,  but  the  parties  had  submitted  their 
differences  in  relation  to  these  premises  to  ar- 
bitrators, and  the  possession  had  been  deliv- 
ered up  by  Gridley  in  consequence  of  their 
award.  Arbitrators,  we  well  know,  proceed 
upon  equitable,  not  strictly  legal  principles,  in 
their  adjudications ;  and  I  apprehend  that  a 
change  of  possession,  in  obedience  to  an  award, 
cannot,  as  against  a  third  person,  situated  as 
the  lessor  of  the  plaintiff  in  this  case  is,  im- 
pose upon  him  the  necessity  of  showing  any 
other  evidence  of  title  in  the  defendant  in  his 
judgment  and  execution,  than  his  possession 
when  the  judgment  was  obtained. 

But  admitting  that  the  judgment  in  eject- 
ment in  this  case  is  to  be  considered  as  a  hos- 
tile and  legal  judgment,  it  appears  from  the 
testimony  of  Mr.  Sill,  that  Tuttle  claimed  title 
to  the  premises  in  question  in  that  suit,  under 
a  mortgage  given  by  Gridley  to  him  ;  and  that 
the  only  point  in  dispute  was,  whether  the 
mortgage  was  usurious  or  not.  This  was,  un- 
doubtedly, the  same  mortgage  which  the  de- 
fendant has  given  in  evidence  in  this  case,  and 
which  the  jury  have  found  to  be  usurious. 

The  defendant,  by  exhibiting  the  mortgage, 
admits  Gridley's  title  at  that  time  ;  and  the 
plaintiff,  by  showing  that  mortgage  to  have 
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been  usurious,  shows  that  Gridley's  title  was 
not  affected  by  it. 

241*J  *4.  If  these  views  are  correct,  then 
the  defendant,  though  he  was  in  possession 
when  the  sale  took  place  under  the  execution 
of  Hills,  stood  precisely  in  Gridley's  place,  and 
there  is  no  pretense  of  his  possession  being  ad- 
verse, so  as  to  affect  the  deed  of  the  sheriff  to 
Hills,  admitting  the  principle,  that  land  held 
adversely  is  incapable  of  grant,  to  apply  to  ju- 
dicial sales  and  conveyances. 

The  deed  from  Gridley  to  Tuttle  was  prop- 
erly rejected.  Tuttle  never  was  in  possession 
under  it.  Gridley  remained  in  possession  un- 
til 1820  ;  and  Tuttle,  by  receiving  the  deed 
from  the  arbitrators  as  a  part  of  their  award, 
seems  to  have  admitted  that  it  had  not  previ- 
ously been  delivered.  But,  at  all  events,  Grid- 
ley,  remaining  in  possession,  had  an  interest  in 
the  land,  which  was  barred  by  the  lessor's 
judgment,  and  was  capable  of  being  sold  un- 
der it. 

Motion  for  new  trial  denied. 

Reversed— 6  Wend.,  213. 

Cited  in— 6  Wend.,  670 ;  15  Wend..  179 ;  20  Wend., 
604 ;  2  Hill,  523  ;  10  Barb.,  563 : 25  Barb.,  105 ;  26  Barb., 
352 ;  1  Sheld .,  444 ;  1  Co.  R.,  108 ;  20  How.  U.  8.,  106 ; 
11  Mich.,  243 ;  22  Cal.,  206. 


JACKSON,  ex  dem.  BRATT  ET  AL., 

v. 
TIBBITS. 

Construction  of  Deed  Containing  Operative 
Words,  Both  of  a  Partition  and  an  Original 
Deed — Deed  Must  Receive  Construction  from 
its  Language  and  Sulyect- Matter — Partition 
Under  Statute — Partition  Void  for  Uncertain- 
ty— Presumption  as  to  Possession  of  Tenant  in 
Common — Statute  of  Limitations. 

Though  a  deed  containing  operative  words  both 
of  a  partition  and  an  original  deed,  may  be  good  as 
a  partition  deed  merely,  the  interests  of  the  parties 
appearing,  in  fact,  or  on  the  face  of  the  deed,  to  be 
a  common  interest,  and  the  deed  being  confined  to 
that ;  yet,  if  this  be  not  so,  it  will  pass  the  interest 
of  the  several  grantors,  as  an  original  deed,  provid- 
ed they  have  any  such  interest  as  may  be  covered 
by  the  words  describing  the  subject-matter. 

A  deed  must  receive  Its  construction,  as  to  what 
it  shall  convey,  from  its  language  and  subject- 
matter. 

The  Statute  of  Mar.,  16, 1785,  1  Jones  &  V.,  201, 
providing  for  the  partition  of  patented  and  other 


lands,  is  confined  in  its  operation  to  joint  or  com- 
mon owners  of  equal  shares ;  and  if  a  partition  be 
made  where  the  shares  are  unequal,  it  fa  void. 

A  partition  under  that  Act  must  designate  the 
parties,  who  are  to  take  in  sevendty,  by  name,  or 
with  as  much  certainty  as  a  deed  of  conveyance ; 
and  where  the  commissioners  awarded  in  severally 
thus:  to  It's,  representatives,  without  naming 
them ;  held,  that  the  partion  was  void  for  uncer- 
tainty of  the  persons  who  were  to  take. 

One  tenant  in  common  entering  on,  or  being  in 
possession  of  lands  generally,  shall  be  presumed  to 
have  entered,  or  taken  and  possessed,  consistently 
with  the  common  title  of  all ;  and  in  such  case, 
though  the  possession  be  exclusive,  the  Statute  of 
Limitations  will  not  run  against  his  co-tenant ;  but 
where,  by  some  notorious  act,  he  claims  an  exclu- 
sive right,  though  it  be  under  a  title  which  is  void, 
yet  the,  statute  shall  run  from  the  time  of  such 
claim. 

Thus,  where  a  tenant  in  common  caused  a  parti- 
tion to  be  made,  professing  to  be  under  the  Act  of 
1785, 1  Jones  &  V .,  201,  which  was  void  in  law ;  yet, 
he  having  possessed  in  severalty  under  the  partition 
for  20  years,  held,  that  a  co-tenant  was  barred  his 
right  of  entry. 

Citations— Act,  March  16, 1785  (1  Jones  &  Varick), 
201 ;  6  Cow.,  633, 634 ;  5  Cow.,  482. 

T7  JECTMENT  for  129  acres  of  land,  being 
±J  the  west  half  of  lot  No.  2,  of  the  7th  al- 
lotment, according  to  the  partition  of  one 
fourth  (formerly  the  Teunise  or  Van  Vechten 
share)  of  Hosick  patent,  which  partition  was 
made  by  P.  Schuyler,  J.  Van  Ingen  and  H.  P. 
Schuyler,  in  1800.  This  lot  No.  129  is  *a  [242 
part  of  the  original  lot  No.  51,  in  the  general 
partition  of  the  patent  made  by  Bleecker,  May 
27,  1754. 

At  the  Rensselaer  Circuit.bef ore  Duer,  Circuit 
J.,  the  jury  found  a  special  verdict  as  follows: 

That  as  to  812  £ff  °f  the  locus  in  quo,  the 
whole  into  829  parts  to  be  divided,  the  defend 
ant  was  not  guilty. 

As  to  the  residue,  being  17  fff  of  the  locus 
in  quo,  the  jury  found  the  grant  of  the  Hosick 
patent,' June  2,  1688,  to  Maria  Van  Rennselaer, 
Hendrick  Van  Ness,  Jacobus  Van  Cortlandt 
and  Gerrit  Teunise  ;  that  Van  Rensselaer  and 
Teunise  dying,  whereby,  upon  the  doctrine  of 
joint  tenancy,  the  whole  survived  to  the  other 
two  patentees,  they,  Van  Ness  and  Van  Cort- 
landt, the  two  survivors,  conveyed  one  fourth 
of  the  patent  to  Johannes  Van  Vechten,  the 
heir  of  Teunise,  by  indenture,  bearing  date  Oct. 
18,  1706. 

The  rights  of  the  parties  to  this  suit  were  in- 
volved in  the  history  of  Johannes  Van  Vech- 
ten's  fourth  part,  in  relation  to  which  the  jury 
found  substantially  the  following  facts  :  Of 
this  4th  part,  he  (Van  Vechten)  conveyed  (June 
10,  1707)  the  right  half  (then  yet  undivided)  to 


NOTE.— Adverse  possession— By  tenant  in  common 
against  co-tenants. 

The  possession  of  one  tenant  in  common  ig  deemed 
the  possession  of  all.  Co.  Litt.,  190  b,  319,  364 ;  Thorn- 
ton v.  York  Bank,  45  Me..  158 :  Colburn  v.  Mason,  25 
Me.,  434:  Small  v.  Clifford,  38  Me..  213;  Brown  v- 
Wood,  17  Mass.,  68 ;  Barnard  v.  Pope,  14  Mass.,  434 ; 
Catlin  v.  Kidder.  7  Vt.,  12:  Story  v.  Saunders,  8 
Humph.,  663:  Chandler  v.  Ricker,  49  Vt.,  128:  Squires 
v.  Clark,  17  Kan.,  84:  Challefoux  v.  Ducharme,  4 
Wls..  554 ;  8  Wis.,  287 ;  M'Clung  v.  Ross,  18  U.  S.,  (5 
Wh.).  116 ;  Clymer  v.  Dawkins,  44  U.  8.  (3  How.),  674 ; 
Harpending  v.  Dutch  Church,  41  U.  S.  (16  Pet.),  455; 
Thomas  v.  Hatch,  3  Sun  in..  170;  Ford  v.  Gray,  1 
Salk.,  285;  8.  C.,  6  Mod.,  44. 

But  the  possession  of  one  tenant  in  common  is  ad- 
vene to  the  others,  where  by  some  notorious  act, 
known  expressly  or  by  implication  by  them,  he 
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claims  an  exclusive  right.  In  addition  to  the  above 
case  of  Jackson  v.  Tibbits.  see  Wood  v.  Phillips.  43 
N.  Y.,  152:  Brackettv.  Norcross,  1  Greenl.,  89  :Ab- 
ercrombie  v.  Baldwin,  15  Ala.,  363 ;  Goeway  v.  Urig, 
18  111.,  238 ;  Bowen  v.  Preston.  48  Ind.,  367;  Warfield 
v.  Lindell,  38  Mo..  561 ;  Small  v.  Clifford.  38  Me.,  213 ; 
Forward  v.  Deetz,  32  Pa.  St.,  69 ;  Brock  v.  Eastman, 
28  Vt.,  658 ;  Owen  v.  Morton,  24  Cal.,  377 ;  Corbin  v. 
Cannon,  31  Miss..  570;  Clymer  v.  Dawkins,  44  U.  S. 
(3  How.),  674 :  Harpending  v.  Dutch  Church,  41  U. 
S.  (16  PetJ,  455 ;  M'Clung  v.  Ross.  18  U.  S.  (5  Wh.), 
116 ;  Willson  v.  Watkins,  28  U.  8.  (3  Pet.),  52 ;  Doe  v. 
Bird/11  East,  49.  See,  also.  Culver  v.  Rhodes,  87  N. 
Y.,  348.  and  many  cases  there  cited. 

See,  generally,  1  Washb.  Real  Prop.,  pp.  656-659. 

As  to  what  constitutes  an  adverse  possession, 
see.  generally,  Clapp  v.  Bromagham,  post,  530,  note, 
and  other  notes  there  cited. 
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Jonas  Douw;  and  Oct.  30, 1741,  he  (Van  Vech- 
ten)  conveyed  the  residue  to  Hendrick  Bries, 
Barent  Van  Bure,  Jr.,  and  Barnardus  Bratt, 
Jr.  May  27,  1754,  by  partition  and  deed  of 
that  date,  pursuant  to  a  survey  of  John  R. 
Bleecker.this  4th  part  was  allotted  in  severally 
to  Van  Vechten's  grantees,  as  lots  18,  20,  21, 
29,  57,  60,  54,  51,  48,  45,  38  and  42,  called 
original  lots.  Previous  to  this,  Jan.  20,  1753, 
Van  Bure  had  conveyed  his  interest  to  Bratt 
and  Bries,  his  co-tenants  ;  and  on  the  22d,  two 
days  after,  they  conveyed  the  same  interest  to 
Edward  Collins.  Bries  died  in  1754,  and  Van 
Bure  in  1777,  Barnardus  Bratt  surviving,  and 
taking  Bries'  interest  by  survivorship,  as  joint 
tenant.  Oct.  4,  1786,  Barnardus  Bratt  con- 
veyed his  share  derived  from  Bries  to  his  (B. 
B's.)  son,  Daniel  Bratt,  who,  on  the  same  day, 
conveyed  one  undivided  half  of  this  Bries 
share  to  Thomas  L.  Witbeck.  Dec.  15,  1787, 
a  bill  in  chancery  was  filed  by  Dirck  Van 
Vechten,  Volkert  Van  Vechten^  and  others, 
against  Catharine  Bratt,  and  Hendrick  and  the 
other  children  of  Barnardus  Bratt,  and  Wit- 
beck  ;  and  Mar.  22,  1797,  one  half  of  all  the 
land  derived  by  the  defendants  in  the  bill 
1243*]  from  *Barnardus  Bratt  and  Hendrick 
Bries,  or  either  of  them,  were  decreed  by  the 
Court  of  Errors  to  the  complainants,  and  were 
afterwards  conveyed  to  them  accordingly. 

Jonas  Douw  died  seised  of  his  one  half  (which 
he  derived  from  Johannes  Van  Vechten)  be- 
fore the  Statute  of  Descents,  leaving  Peter 
Douw,  his  eldest  son  and  heir,  who  also  died 
before  the  statute  of  descents,  leaving  two  sons, 
Volkert  P.  Douw  the  eldest,  and  Abraham 
Douw  his  second  son.  The  latter  died  previ- 
ous to  Jan.  13,  1790,  leaving  four  children  his 
heirs  at  law. 

Collins  died  previous  to  Mar.  27, 1787,  with- 
out issue,  leaving  John  C.  Holland  his  collat- 
eral heir.  This  Holland,  by  three  several  con- 
veyances of  different  parts,  dated  Jan.  17,1783, 
Mar.  27,  1787,  and  Sep.  4, 1787,  passed  all  his 
interest  to  Thomas  L.  Witbeck,  viz. :  the  Van 
Bure  share. 

In  1789  Barnardus  Bratt  died  seised  of  all 
his  share  which  he  purchased  of  Johannes  Van 
Vechten,  leaving  Daniel  Bratt,  John  B.  Bratt, 
Geritt  Teunise  Bratt,  Hendrick  Bratt,  Eliza- 
beth, wife  of  John  L.  Bratt,  and  Mary,  wife  of 
Thomas  Lotteridge,  his  children  and  heirs  at 
law. 

Jan.  13, 1790,  by  indenture,  between  Volkert 
P.  Douw  and  the  four  children  of  his  deceased 
brother  Abraham,  of  the  one  part, and  the  heirs 
of  Barnardus  Bratt,  with  Witbeck,  of  the 
other  part,  the  Douws  conveyed  all  their  in- 
terest to  the  Bratts  and  Witbeck,  reserving  lot 
No.  48,  lot  No.  38,  except  365  acres,  440  acres 
of  lot  No.  42,  and  309  acres  of  lot  No.  54.  The 
parts  so  reserved  were,  by  the  same  indenture, 
conveyed  by  Witbeck  and  the  Bratts  to  the 
Douws.  Oct.  29,  1790,  Witbeck  conveyed  to 
the  Bratts  all  his  (W's.)  interest  derived  from 
the  Douws. 

In  July  Term,  1798,  James  Cadwell  recov- 
ered a  judgment  in  this  court  against  Witbeck, 
which  was  docketed  Aug.  28,  1798,  under  &fi. 
fa.  upon  which  the  sheriff  of  Rensselaer,  Apr. 
16,  1800,  sold  to  George  Tibbits,  the  defendant 
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in  this  cause,  all  Witbeck's  interest  in  the  orig- 
inal lots  above  mentioned.  The  sheriff's  deed 
was  executed  Aug.  19.  1800  ;  and  about  this 
time  Peter  8.  Schuyler,  *James  Van  [*244 
Ingen  and  Harman  P.  Schuyler  were  appoint- 
ed commissioners  under  the  Act  of  Mar.  16, 
1785,1  Jones  &V.,  201,  to  partition  the  orig- 
inal lots.  They  caused  them  to  be  surveyed, 
ascertaining  and  specifying  the  contents  of  each 
original  lot ;  which  were  mentioned  particu- 
larly in  the  special  verdict.(a)  This  survey  was 
completed,  and  a  copy  of  the  commissioners' 
proceedings  was  filed  with  the  Secretary  of 
State.and  another  with  the  clerk  of  Rensselaer 
Co.,  Aug.  7,  1800.  The  commissioners  ascer- 
tained that  the  aggregate  amount  of  the  orig- 
inal lots  was  14.478  acres.  This  partition  was 
acted  upon  and  carried  into  effect  by  several  of 
the  parties  in  interest,  but  never  by  Hendrick 
Bratt  or  his  heirs,  the  lessors  of  the  plaintiff. 
Nov.  24,  1800,  the  Bratts,  except  Hendrick, 
joined  with  others  in  a  partition  deed  of  the 
premises  surveyed  and  partitioned  as  last  men- 
tioned, between  them  and  Tibbits,  the  now  de- 
fendant (according  to  that  survey),  and  con- 
veyed their  interest  to  Tibbits.  The  premises 
in  question  (the  half  of  lot  2,  in  the  7th  allot- 
ment) fell,  by  the  partition  of  Van  Ingen  and 
Schuyler,  to  the  Van  Bure  share.  The  pos- 
session of  the  defendant,  by  himself  or  tenant, 
of  lot  No.  2,  commenced  in  1800,  when  Jacob 
L.  Viele  took  an  agreement  from  Tibbits,  the 
defendant,  for  a  deed.  Oct.  6, 1803,  Viele  took 
the  deed  from  the  defendant  and  John  D.  Dick- 
inson, for  one  half  of  the  lot,  the  premises  in 
question  ;  and  this  suit  was  commenced  Feb. 
23,  1825,  Tibbits  having,  by  consent,  been  sub- 
stituted as  defendant,  instead  of  Viele. 

Hendrick  Bratt  died  Mar.  28,  1823,  leaving 
the  lessors  of  the  plaintiff  his  children  and 
heirs  at  law,  to  whom  his  right  in  the  patent 
descended.  But  whether,  &c. 

Further  facts  will  be  found  stated  in  the 
opinion  of  the  court. 

Mr.  J.  V.  Henry  now  moved  for  judgment 
upon  the  special  verdict  in  favor  of  plaintiff. 

*He  stated  the  following  points  :        [*245 

1.  That  the  lessors   of   the   plaintiff  have 
shown  title  in  themselves  to  17  parts  and  ff  f 
of  a  part  of  the  premises  in  question  : 

2.  That  the  proceedings  of  Peter  S.  Schuyler, 
James  Van  Ingen  and  Harman  P.   Schuyler, 
under  the  Act  entitled  "  An  Act  for  the  Parti- 
tion of  Lands,"  passed  Mar.  16, 1785,  to  divide 
the  lots  No.  18,  20,  21,  29,  57,  60,  54,  51,  48,  45, 
38  and  42,  in  the  Hosick  patent,  are  of  no  effect 
as  against  the  lessors  of  the  plaintiff  : 

3.  That  the  right  of  entry  of  the  lessors  of 
the  plaintiff,  is  not  affected  or  tolled  by  lapse 
of  time. 

He  furnished  a  statement  in  writing  to  the 
court,  deducing  the  plaintiff's  claim  as  fol- 
lows : 

The  quantity  to  be  recovered  stands  thus 
from  the  special  verdict : 

(a)The  quantities  were  as  follows  : 

Lots.    Acres.    Lots.    Acres.    Lots.  Acres. 

21  930  57  832         48  1498 

20  707  60  580         45  1534 

18  812  50         1142         38  1585 

29  204  51         1115         42         1694 
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The  contents  of  the  Gerrit  Teu-     f         p     & 
niae  lots  by  the  commissioners' 
survey,  are       ...        14,478    0    00 

Deduct  |  conveyed  to  Jonas 
Douw,  7,239  0  00 

Deduct  Van  Bure's  share,  con- 
veyed to  Collins,  and  vested  in 
Witbeck,  i  -  -  -  2,413  0  00 


4,826    0    00 
decreed  to  the  Van  Vechtens,    2,418    0    00 


2,413    0    00 

Deduct  i  of  i,  Witbeck'spartof 
Bries'  share,        -        -        -        1,206    2    00 


Left  for  Barnardus  Bratt's  repre- 
sentatives,       -        -        -  1,206    2    00 
Conveyance  between  the  repre- 
sentatives of  Douw.and  Thom- 
as L.  Witbeck,  andtheBralts; 
and  from  Witbeck  to  the  latter. 
The  representatives  of  Douw  got 
under  the  first  mentioned  con- 
veyance, according  to  the  com- 
missioners'survey,  lot  No.  48,   1,498    0    00 
Lot  No.  38,  except  365  acres,         1,220    0    00 
In  lot  No.  42,        -        -        -  440    0    00 
In  lot  No.  54,     .        -        -        -       309    6    00 


3,467    0    00 

246*]  *|  of  share  conveyed  by 
Johannes  Van  Vechten  to  Jo- 
nas Douw,  as  above,  .  -  -  7,239  0  00 

Deduct  what  was  conveyed  by 
Witbeck  and  the  Bratts  to  the 
representatives  of  Douw,  3,467  0  00 


Gave  to  Witbeck  and  the  Bratts, 

under  the   conveyance  from 

the  representatives  of  Douw 

to  them,  and  released  by  Wit- 
beck  to  the  Bratts,        -        -      3,772    0    00 
According  to  the  contents  of  the 

lots  under  the  commissioners' 

survey  as  above,  the  share  of 

Barnardus  Bratt's  represents-  " 

lives  was  as  above,        -        -     1,206    2    00 


4,978    2    00 

to  lessors,  as  heirs  of  Hendrick 
or  of  Barnardus  Bratt,        -          829    3    00 
829 
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Messrs.  J.  P.  Cushman  and  A.  Van  Vechten, 
contra,  relied  on  the  following  points: 

1.  That  upon  a  special  verdict,  it  is  the  prov- 
ince of  the  court  to  determine  the  effect  and 
operation  of  deeds  and  written  instruments 
thereon  found  to  have  been  executed,  without 
regard  to  the  finding  of  the  jury  as  to  those 
particulars  :  and  for  that  purpose  the  special 
verdict  regularly  must  set  forth  such  deeds  and 
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instruments  in  hoc  verba,  that  the  court  may 
judge  of  the  whole  contents. 

2.  That  the  lessors'  title,  as  heirs  of  their 
father,  Hendrick  Bratt,  deceased,  one  of  the 
six  heirs  at  law  of  Barnardus  Bratt,  deceased, 
extends  only  to  one  sixth  of  such  part  of  the 
premises  in  question,  as  the  legal  representa- 
tives of  Barnardus  Bratt  are  entitled  to. 

3.  That  the  right  of  Barnardus  Bratt's  repre- 
sentatives is  limited  to  the  lands  which  thev 
derived  title  to,  under  Gerrit  *Teunise,[*247 
though  the  deed  of  Johannes  Van  Vechten,  of 
1741,  to  Barnardus  Bratt,  Hendrick  Bries  and 
Barent  Van  Bure. 

4.  That  the  deed  of  Jan.,  1790,   between 
Volkert  P.  Douw  and  others,  the  representa- 
tives of  Petrus  Douw  of  the  one  part,  and  the 
representatives  of  Barnardus  Bratt  and  Thomas 
L.  Witbeck  of  the  other  part,  appears  on  its 
face  and  by  its  terms  to  be  a  mere  partition 
deed  of  the  common  interests  of  the  parties 
thereto,  claimed  under  the  deed  of  1741,  and 
defines  the  extent  of  those  interests  and,  there- 
fore, its  legal  operation  is  to  sever  the  common 
interests  thus  defined,  so  far  as  relates  to  the 
grantors  and  grantees. 

5.  That  the  deed  of  Oct.,  1790,  from  Thomas 
L.  Witbeck  to  the  Bratts,  operated  only  to  ex- 
tinguish any  separate  interest  which  the  grant- 
or might  have  acquired  from  any  of  the  Douws 
therein  named,  which  is  not  thereby  excepted; 
but  as  no  such  interest  appears  by  the  special 
verdict,  it  would  seem  that  it  was  given  by 
Witbeck,  and  accepted  by  the  Bratts  merely  for 
greater  caution :  naleat  quantum  valere. 

6.  That  the  deeds  set  forth  in  the  special  ver- 
dict show  that  the  share  of  Van  Bure  under  the 
deed  of  1741,  was  sold  and  conveyed  by  him  to 
his  co-grantees,  Bratt  and  Bries,  who  sold  and 
conveyed  the  same  to  Edward  Collins,  from 
whom  the  title  passed  to  Thomas  L.  Witbeck, 
and  from  him  by  sheriff's  sale  to  the  defend- 
ant, and  that  Barnardus  Bratt  took  the  share 
of  Bries  under  the  same  deed  by  survivorship, 
and  conveyed  the  same  to  his  son,  Daniel  Bratt, 
who  sold  and  conveyed  the  half  to  Witbeck, 
which  has  also  passea  from  Witbeck  to  the  de- 
fendant. 

7.  That  the  decree  in  the  Court  of  Errors, 
and  the  release  in  obedience  to  it,  show  that  the 
one  moiety  of  what  then  remained  to  the  rep- 
resentatives of  Barnardus  Bratt,  under  the  deed 
of  1741,  bv  title  derived  through  Hendrick 
Bries  and  Sarnardus  Bratt,  passed  to  the  Van 
Vechtens,  and  thus  the  share  of  the  representa- 
tives of  Barnardus  Bratt  (except  his  son  Daniel, 
to  whom  he  had  conveyed  the  Bries  share), 
was  reduced  to  one  moiety  of  one  third  of  Ger- 
rit Teunise's  quarter  of  the  patent,  after  de- 
ducting the  3,532  acres,  released  in  severally  to 
the  Douws  by  the  Bratts  and  Witbeck,  by  the 
partition  deed  of  Jan.,  1790. 

*8.  That  the  premises  in  question  in  [*248 
this  suit  are  the  westerly  half  of  lot  No.  2,  in 
the  7th  allotmenl;  the  whole  of  which  lot,  by 
the  partition  of  1800,  fell  to  the  share  of  the 
representatives  of  Barent  Van  Bure,  whose  one 
third  part,  under  lha  deed  of  1741,  Barnardus 
Bralt  and  Hendrick  Bries  sold  and  conveyed 
to  Edward  Collins. 

9.  That  the  premises  in  question  have  been 
held  in  adverse  possession  by  the  defendant,  or 
Jacob  L.  Viele  under  him,  since  1800,  and  of 
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•course  more  than  24  years  before  this  suit  was 

•commenced. 

They  delivered  to  the  court  a  written  state- 
ment, deducing  the  defendant's  title  as  follows: 

•Gerrit  Teunise's  one  quarter  of  the  pat-    Acres, 
ent,  according  to  the  commission- 
ers' survey,  contained     -  14,478 

Deduct  what  was  released  to  the 
Douws  by  the  partition  deed  of  Jan- 
uary, 1790,  which  denned  the  ex- 
tent of  their  claim  to  be  -  -  3,467 

Which  leavesitothe  representatives  of 
B.  Bratt,  H.  Bries  andB.  Van  Bure,  11,011 

Deduct  i  for  the  share  of  Van  Bure 
which  was  conveyed  to  B.  Bratt 
and  Hendrick  Bries,  who  sold  and 
conveyed  it  to  Edward  Collins,  from 
whom  it  descended  to  John  C.  Hol- 
land, who  sold  and  conveyed  it  to 
Thomas  L.  Witbeck,  from  whom  it 
passed,  by  the  sheriff's  sale,  to  the 
defendant,  George  Tibbits,  -  -  3,670i 

Which  leaves  to  the  representatives  of 
B.  Bratt  and  H.  Bries,  -  -  7,340£ 

Deduct  |  for  the  share  of  H.  Bries, 
which  vested  in  B.  Bratt  by  surviv- 
orship, who  conveyed  the  same  to 
his  son  Daniel  Bratt,  and  Daniel 
Bratt  sold  •£•  thereof  to  Thomas  L. 
Witbeck,  from  whom  it  passed  by 
the  sheriff's  sale  to  the  defendant, 
George  Tibbits,  ....  3,670£ 

Which  leaves  to  the  representatives  of 

B.  Bratt,  ----  -   3,670i 

Deduct  |  conveyed  to  the  Van  Vech- 
tens  under  the  decree  of  the  Court 
of  Chancery, 1835£ 

Which  leaves  to  the  heirs  at  law  of  B. 

Bratt, 1825£ 

249*]  *Deduct  £  for  the  shares  5  of  the 
heirs  of  B.  Bratt,  who  conveyed  the 
same  to  George  Tibbits,  -  -  -  1525£ 

Which  leaves  for  the  children  of  Hen- 
drick Bratt,  deceased  (the  lessors  of 
the  plaintiff),  as  their  proportion  in 
the  whole  patent,  to  be  taken  out  of 
the  lots  which  in  the  partition  were 
allotted  to  the  representatives  of  B. 
Bratt,  and  not  out  of  the  premises 
in  question,  which  were  allotted  to 
the  representatives  of  Barent  Van 
Bure,  -  .  .......  -  -  309£ 

Curia.,  per  WOODWORTH,  J.  The  deed  of 
Jan.  13,  1790,  the  partition  by  Van  Ingen  and 
the  Schuylers,  and  the  adverse  possession  by 
the  defendant,  form  the  subjects  of  considera- 
tion in  disposing  of  this  cause. 

1.  The  deed  of  Jan.  13, 1790,  was  between  the 
leirs  or  descendants  of  Jonas  Douw  of  the 
first  part,  and  the  heirs  of  Barnardus  Bratt, 
with  Thomas  L.  Witbeck,  of  the  second  part. 
By  that  deed,  the  Douws  conveyed  all  their  in- 
terest in  the  patent  to  the  Bratts  and  Witbeck, 
•except  the  3,467  acres,  which  it  is  agreed  they 
reserved.  What  was  the  interest  of  the  Douws? 
We  must  take  the  answer  from  the  special  ver- 
dict. It  was  Jonas  Douw's  share;  or,  in  other 
words,  it  was  one  half  of  the  Van  Vechten 
share  of  the  patent,  7,239  acres,  equal  to  the 
whole  quantity  which  Van  Vechten  afterwards 
conveyed  to  .three — Bratt,  Bries  and  Van  Bure. 
Nothing  appears  of  Jonas  Douw  or  his  de- 
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scendants  ever  parting  with  any  of  their  in- 
terest, till  the  execution  of  the  deed  in  ques- 
tion. That  deed  was.no  doubt,  sufficient  to  car- 
ry all  the  interest  of  the  Douws  in  the  land  not 
reserved  by  it.  The  unreserved  lands  amount- 
ed to  3,772  acres,  then  undivided.  This  por- 
tion, followed  as  the  deed  of  Jan.  1790  was  by 
the  conveyance  from  Witbeck  to  the  Bratts  of 
Oct.  29,  1790,  became  wholly  vested  in  the 
latter. 

It  was  contended  by  the  counsel  for  the  de- 
fendant, that  this  deed  was  but  a  partition  of 
the  common  interest  of  the  parties,  which  they 
derived  from  Jonas  Douw  on  the  one  hand, 
and  Barnardus  Bratt  on  the  other.  The  in- 
ference is  drawn  from  its  purporting  to  be  a 
mere  partition  deed,  and  other  circumstances 
which,,  perhaps,  give  some  plausibility  to  the 
*ground  taken.  But  the  proportions  [*25O 
of  ownership  between  the  parties  are  not  stated 
by  the  deed  ;  whereas,  they  are  found  by  the 
verdict  to  be  sufficiently  large  in  the  Douws,  for 
giving  what  it  is  now  claimed  passed  to  the 
Bratts  and  Witbeck.  The  quantity  conveyed 
depends  on  the  share  owned  by  the  Douws  at 
the  time.  The  deed  may  have  been,  as  sup- 
posed, a  mere  partition  of  Barnardus  Bratt's 
and  Jonas  Douw's  shares;  but  till  this  is  shown, 
either  upon  the  face  of  the  deed,  or  by  the 
rights  of  the  parties  at  the  time,  the  supposition 
cannot  be  sanctioned.  Such  a  course  would  be 
to  abandon  the  case  made  out  by  the  special 
verdict,  and  to  overturn  facts  by  conjecture. 
Though  good  as  a  partition,  there  cannot  be  a 
doubt  that  the  deed  is  equally  available  as  an 
original  conveyance.  It  must  receive  its  legal 
construction  and  operation,  according  to  its  lan- 
guage and  subject-matter.  These  are  the  only 
controlling  circumstances  before  the  court. 

The  Douws  grant,  bargain,  sell,  alien,  re- 
lease and  confirm  to  the  Bratts  and  Witbeck  in 
fee,  after  a  specific  reservation,  and  upon  a 
pecuniary  consideration  expressed, all  the  right, 
title,  &c.,  of  the  former  to  the  lands,  &c.,  in 
Hosick  patent.  Here  are  the  consideration  to 
raise  the  use,  the  operative  words,  and  a  sub- 
ject-matter for  a  bargain  and  sale,  or  lease  and 
release. 

2.  The  partition  upon  which  the  defendant 
relies,  professes  to  be  made  in  pursuance  of 
the  Act  for  Partition  of  Lands,  passed  Mar. 
16,  1785,  1  Jones  &  V.,  201.  This  Act  pro- 
vided that  the  proprietor  of  undivided  lands 
inclined  to  make  partion,  might  give  notice  in 
a  newspaper  that  three  commissioners  were 
appointed  for  the  purpose.  No  objection  being 
made,  they  became  commissioners  of  course. 
Objections  were  to  be  heard  and  decided  by 
a  judge.  When  the  commission  was  filled,  its 
members  were  to  give  another  newspaper  notice 
of  the  time  and  place,  when  and  where  they 
would  proceed  to  partition.  When  they  had 
ascertained  who  and  how  many  were  the  pat- 
entees, or  persons  claiming  equal  undivided 
shares,  they  were  to  divide  the  land  into  as 
many  allotments  as  they  should  think  best, 
and  each  allotment  into  as  many  lots  as  there 
were  patentees  or  other  *owners  claim- 1~*25 1 
ing  equal  shares.  The  commissioners  were 
then  to  prepare  and  conduct  a  balloting  or 
drawing,  which  was  to  be  so  managed,  that  at 
least  one  lot  in  each  allotment  should  be  drawn 
to  some  one  of  the  proprietors  ;  that  is  to  say, 
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each  proprietor  was  to  have,  as  nearly  as  might 
be,  upon  the  plan  of  dividing  and  drawing 
proposed,  a  share  of  the  allotments  equal  to 
each  of  the  other  proprietors.  The  lots  thus 
drawn  became  the  several  property  of  the  per- 
st>n  to  whom  they  fell.  By  the  5th  section, 
subdivisions  of  patents,  or  smaller  tracts  lying 
in  common,  might  be  divided  in  the  same  man- 
ner. The  6th  section  provided  for  equalizing 
improvements  made  while  the  land  lay  in  com- 
mon, by  a  pecuniary  compensation.  By  the 
7th  section,  if  lots  should  happen  under  the 
5th  to  be  drawn  to  one  or  more  having  no  ti- 
tle, such  lots  were  still  to  remain  in  common. 
These  are  all  the  provisions  of  that  statute 
which  it  is  necessary  to  consider  with  a  view 
to  the  questions  raised  upon  it. 

In  the  case  before  the  court,  the  partition 
was  thus  :  "To  Barnardus  Bratt's  representa- 
tives (without  naming  them)  lot  No.  1  in  the 
first  allotment,  containing  82  acres,  &c. ;"  and 
in  the  same  form  to  Hendrick  Bries'  and  Barent 
Van  Bure's  representatives  ;  thus  treating  the 
representatives  of  each  as  common  owners  of 
equal  shares. 

The  statute  has  no  application,  except  to 
existing  owners  of  equal  shares.  The  manner 
of  distribution  and  division  could  hardly  fail 
to  work  the  most  palpable  injustice  as  to  any 
other  rights.  The  land  in  question  was  owned 
in  very  unequal  proportions,  among  the  de- 
fendant, the  Bratts,  the  Downs,  Van  Vechtens, 
&c.  It  is  not  possible  to  satisfy  these  various 
claims  by  a  distribution  in  severally,  upon  the 
plan  followed  by  the^  commissioners.  It  could 
not  be  done  short  of  'several  divisions  and  sub- 
divisions. The  commissioners  proceeded  as  if 
the  whole  fourth  of  the  patent  had  been  orig- 
inally granted  to  Bratt,  Bries  and  Van  Bure, 
and  belonged  at  the  time  to  their  respective 
families  by  descent ;  whereas,  the  only  por- 
tion claimed,  in  that  way.  was  the  twelfth,  in 
the  family  of  the  Bratts.  The  object  of  all 
our  Partition  Acts  is  to  give  to  the  actual  sub- 
sisting owner,  in  severally,  what  he  before 
held  in  common.  The  statute  conferred  on  the 
252*]  commissioners  a  naked  *power,  which 
must  be  strictly  construed  and  closely  followed. 
In  a  special  manner,  this  rule  should  not  be 
relaxed,  when  the  power  is  exercised  by  the 
nominees  of  a  party  in  interest,  whose  appoint- 
ment may  never  be  heard  of  by  the  co-tenants, 
till  their  rights  are  devested.  This  partition 
was  clearly  void,  as  not  exercised  upon  a  prop- 
er subject-matter,  upon  equal  shares. 

Again  ;  if  there  was  a  subject-matter — if  here 
were  those  equal  rights  contemplated  by  the 
statute,  who  can  be  received  as  owners  in  sev- 
erally under  such  a  partilion?  Who  are  we  to 
understand  by  the  representatives  of  Bratt, 
Bries  and  Van  Bure?  The  stalule  intended  ihe 
proceeding  as  a  substitute  for  a  deed  of  parti- 
tion. Who  would  take  under  a  deed  giving 
such  a  designation  to  the  parties?  It  cannot 
be  doubted  thai  the  law  requires  quite  as  great 
a  degree  of  certainly  in  this  summary  ex  parte 
proceeding,  as  it  would  demand  from  a  deed 
of  the  parties.  The  word  "representatives" 
has  no  technical  meaning  in  the  law.  It  may 
signify  heirs  or  executors,  or  "representalive" 
may  mean  one  who  is  substituted  for  anolher 
in  any  business  ;  bul  Ihe  word  never  signifies 
a  granlee.  It  cannot,  most  certainly,  be  ap- 
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plied  to  any  of  the  proprietors  at  the  time  of 
the  partition,  except  the  Bratts ;  and  to  reach 
them,  we  must  add  the  epithet  "  real,"  to  dis- 
tinguish 'them  from  Barnardus  Brail's  exec- 
ulors.  The  parlilion  is  void  for  uncerlainty 
of  persons. 

This  view  of  the  case  entitles  the  lessors  of 
the  plaintiff  to  17  f  f  £  of  the  premises  in  ques- 
tion, unless  their  claim  Is  barred  by  the  Stat- 
ute of  Limitations. 

3.  The  defendant  has  shown  a  clear  adverse 
possession  for  21  to  25  years  before  suit — a 
possession  which  would  certainly  toll  the  en- 
try of  all  the  world,  except  the  lessors  of  the 
plaintiff ,  or  olher  tenants  in  common  with  the 
defendant.  But  full  possession  by  one  tenant 
in  common  for  many  years,  will  not,  per  se, 
constitute  an  adverse  possession  within  the 
Slalule  of  Limitations.  No  case  goes  the  length 
of  tolling  an  entry  by  such  a  circumstance, 
within  the  short  period  of  25  years.  ( Vide  6 
Cow.,  633,  634.)  This  is  on  the  presumption 
that  the  possession  of  one  is  in  support  of  the 
common  tille  of  all.  (Ib.)  But  it  is  equally 
clear,  both  upon  the  English  *cases  and  [*253 
our  own,  that  Ibis  presumplion  may  be  re- 
pelled, and  an  adverse  possession  established, 
by  proof  of  an  open  claim  of  exclusive  right. 
A  refusal  to  account  or  a  denial  of  title,  on 
demand  by  the  co-tenanl,  is  an  ousler.  (7i.> 
And  in  Jackson  v.  Brink,  5  Cow.,  483,  a  pur- 
chase by  one  tenant  in  common  of  another's 
share  at  sheriff's  sale,  though  the  sheriff's  deed 
was  void  for  uncertainty,  was  holden  an  oust- 
er. The  cases  cited  from  Wheaton,  in  Jackson 
v.  Brink,  go  further  to  illustrate  and  establish 
this  doctrine. 

Whal  then,  in  this  view,  Is  the  case  before 
the  court?  Up  to  1800,  the  period  of  the  par- 
tition, the  defendant  was  confessedly  a  tenant 
in  common.  The  partilion  Ihen  takes  place — 
a  public  act,  upon  which  the  defendant  claims 
to  exclude  his  co-tenants,  and  hold  in  sever- 
ally. The  partition  was  void,  but  it  was  not 
the  less  an  act  of  adverse  possession,  an  ouster 
of  the  co-tenanls.  Jackson  v.  Brink  decides 
lhat  a  deed  or  paper,  though  void,  may  yet 
operate  as  the  foundation  of  an  adverse  pos- 
session. The  partition  covered  the  premises 
in  question.  So  does  the  deed  from  the  de- 
fendant and  Dickinson  lo  Viele,  which  was 
also  more  than  20  years  old  when  this  suit  was 
commenced,  and  under  which  Viele  has  held 
continued  possession.  The  defendant  comes 
in  h  js  right,  and  seems  pretty  clearly  entilled  lo 
judgment,  on  the  sole  ground  of  adverse  pos- 
session for  more  than  20  years  before  suit. 

Judgment  for  the  defendant. 

Cited  in-20  N.  Y.,  330  ;  43  N.  T.,  156 ;  16  Hun,  91 ; 
38  Mo..  581 ;  27  Cal.,  559 ;  28  Mich.,  317. 


*JACKSON,  ex  dem.  SWORD  ET  AL.,  [*254 

«. 
MUMFORD. 

Descent — Patent  of  Military  Lands  to  Soldiers — 
Bona  Fide  Purchasers  or  Devisees  Under 
Statute. 

Where  a  patent  of  land  was  granted  to  a  soldier, 
who  died  intestate  without  children,  and  leaving1  a 
father  and  brothers,  before  our  Statute  of  Descents, 
in  consequence  of  which  the  land  descended  to  his 
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elder  brother  as  at  common  law,  who  conveyed  the 
land  on  Nov.  20, 1795,  subsequent  to  the  Statute  of 
Descents,  to  a  bona  fide  purchaser :  held,  that  the 
grantee  of  the  brother  should  be  preferred  to  the 
subsequent  grantee  of  the  father,  who  would  have 
been  preferred  by  the  Statute  of  Descents  ;  this  be- 
ing a  case  within  the  exception  of  the  8th  section 
of  the  Statute  of  1803,  Hess.  26,  ch.  88,  and  7th  of 
the  Act  of  1813, 1  R.  L.,  305.  The  words  "  held  by 
bona  fide  purchasers  or  devisees,"  used  in  those 
Acts,  do  not  contemplate  an  actual  possession  and 
improvement  of  the  land ;  but  any  one  holding-  a 
legal  title. 

Citations— Act,  April  5, 1803;  Act,  Feb.  23,  1786 ;  9 
Johns.,  325 ;  3  Cal.,  62 ;  2  Johns.,  80;  10  Johns.,  495. 

p  ASE  agreed. which  will  be  found  sufficiently 
\J  stated  in  the  opinion  of  the  court, 

Mr.  J.  8.  Van  Bensselaer,  for  the  plaintiff. 

Mr.  J.  A.  Cottier,  contra. 

Curia,  per  SUTHERLAND,  J.  The  premises 
in  question  were  granted  by  letters  patent, 
bearing  date  Nov.  5,  1790,  to  Peter  Shults,  a 
private  soldier  in  Capt.  Fink's  Company,  in 
the  First  N.  Y.  Regiment.  The  patentee  died 
at  Fort  Stanwix,  in  1780,  ten  years  before  the 
issuing  of  the  patent.  He  was  a  young  man, 
and  died  intestate,  without  children,  leaving  a 
father  and  several  brothers  and  sisters.  The 
lessors  of  the  plaintiff  represent  the  elder 
brother,  and  the  defendant  the  father  of  the 
patentee. 

The  brothers  of  the  patentee,  Nov.  20, 1795, 
conveyed  the  premises  to  Sebastian  Visscher, 
and  the  deed  was  recorded  Oct  20,  1796. 

The  patentee  died  previous  to  Mar.  27,  1783; 
and  by  the  express  provision  of  the  1st  section 
of  the  Act  of  Apr.  5,  1803,  the  title  to  his  lot 
was  vested  in  him  at  the  time  of  his  death. 
Our  Statute  of  Descents  was  passed  Feb.  23, 
1786  ;  and  the  8th  section  of  the  Act  of  1803, 
provides  that  the  rules  of  descent  established 
by  the  Act  of  1786,  shall  apply  to  and  govern 
in  all  the  cases  provided  for  by  the  1st  section 
of  the  Act  of  1803,  "except  where  the  lands 
specified  in  any  of  the  letters  patent  therein 
mentioned,  or  any  part  thereof,  were,  Apr.  5, 
1803,  held  by  bona  fide  purchasers  or  devisees, 
under  any  person  or  persons  who  would  have 
been  the  heirs  at  law  of  the  patentees,  if  this 
provision  had  not  been  made."  The  premises 
in  question  fall  within  the  exception,  having, 
255*]  prior  *to  1803,been  conveyed  by  Peter 
Shults,  who  is  admitted  to  have  been  the  elder 
brother  of  the  patentee,  and  his  heir  at  common 
law,  to  Sebastian  Visscher. 

The  Act  does  not  contemplate  an  actual  pos- 
session and  improvement,  when  it  speaks  of 
the  lots  being  held  by  bona  fide  purchasers  or 
devisees  under  the  heir  at  law.  The  term  was 
undoubtedly  used  in  its  legal  sense,  and  is  syn- 
onymous with  the  possession  or  holding  of  the 
title.  Stevens  v.  Woolsey,  9  Johns.,  325  ;  Jack- 
son v.  Phelps,  3  Cai.,  62  ;  Jackson  v.  Winslow. 
2  Johns.,  80  ;  10  Johns.,  495. 

The  plaintiff  is  entitled  to  judgment  accord- 
ing to  the  stipulation  in  the  case. 

Judgment  f oi'  the  plaintiff . 


TOMPKINS  v.  CORWIN. 

Alteration  of  Bond,  as  to  Time  of  Doing  an  Act, 
by  Agreement — Effect  of — Declaration  on  Bond 
—  When  Time  of  Delivery  should  be  Stated  and 
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Shown  —  Legal  Effect  of  Contract  may  be  Set 
Forth  —  Construction  of  "Next"  and  "Then 
Next "  in  Pleading. 

Though  the  legal  effect  of  altering,  by  consent  of 
parties,  the  time  limited  to  do  an  act  (e.  g.,  to  make 
an  award),  in  the  condition  of  a  bond,  leaving  the 
original  date  to  stand,  is  to  destroy  the  bond  as  a 
pre-existing  one,  and  to  give  it  effect  only  from  the 
time  of  the  alteration,  yet  the  bond  may  be  declared 
on  as  bearing  its  original  date,  with  or  without  an 
averment  that  it  was  delivered  afterwards. 

A  bond  for  performing  an  award  was  dated  Sep. 
19, 1825.  and  conditioned  that  the  award  should  be 
made,  &c.,  on  or  before  Dec.  31,  then  next ;  and  af- 
terwards the  parties  extended  the  time  for  the  award 
twice,  by  erasure  and  interlineation ;  and  the  last 
time  to  Jan.  18, 1826.  Held,  that  the  plaintiff  might 
either  declare  on  the  bond  simply,  as  both  dated  and 
made  Sep.  19,  or  as  dated  that  day,  and  made  after- 
wards. 

Where  the  merits  of  the  case  are  affected  by  the 
time  when  a  deed  becomes  valid,  the  time  of  deliv- 
ery should  be  stated  and  shown ;  for  the  delivery 
gives  it  e_ffect  as  a  deed.  Otherwise,  where  time  is 
immaterial. 

A  contract  may  be  set  forth  in  pleading  according 
to  its  legal  effect,  though  this  vary  from  the  precise 
words. 

A  deed  executed  on  a  particular  day,  may  in  gen- 
eral be  pleaded  as  made  on  any  other  day. 

The  Supreme  Court  have  often  held, that  in  plead- 
ing time,  the  words  "next"  or  "then  next"  may  be 
considered  as  referring  to  the  day  of  the  month,  and 
not  the  month  itself. 

Citations— 1  Chit.,  307, 349 ;  1  Phil.  Ev.,  168,  n.  6 ;  4 
East,  477 ;  1  Saund.,  291,  n.  1. 

DEBT  on  bond  for  the  non-performance  of  an 
award,  tried  at  the  Onondaga  Circuit,  Oct. 
12,  1826,  before  Throop,  Circuit  J. 

The  declaration  was  thus  :  "  That  whereas 
the  defendant,  heretofore,  to  wit  :  on  the  19th 
day  of  September,  A.  D.  1825,  at,  &c. ,  by  his 
certain  writing  obligatory,  sealed  with  his  seal 
(and  now  shown,  &c.),  the  date  whereof  is  the 
same  day  and  year  aforesaid,  acknowledged, 
&c."  The  penalty  was  $500.  The  condition 
set  forth,  was,  "that  if  the  defendant,  his  heirs, 
&c.,  shall  and  do,  &c.,  well  and  truly  stand  to 
and  obey,  abide  by,  perform,  fulfill  and  keep 
the  award;  &c. "(general  submission)  "so  as  the 
*said  award  be  made  in  writing,  under  [*25O 
the  hands,  &c. ,  and  ready  to  be  delivered  to  the 
said  parties  in  difference,  or  such  of  them  as 
shall  desire  the  same,  on  or  before  the  18th  day 
of  January  next  (after  the  date  of  said  writing 
obligatory  meaning),  then  the  said  obligation 
to  be  void,  or  else  to  remain  in  full  force."  The 
declaration  then  set  forth  the  award  and 
breaches.  Plea,  non  est  factum  and  perform- 
ance. 

The  oyer  of  the  bond  agreed  in  date  and  in 
other  particulars  with  the  declaration. 

At  the  trial,  the  plaintiff  proved  the  execu- 
tion of  the  bond  by  Hopping,  the  subscribing 
witness.  Another  witness  for  the  plaintiff,  John 
Wilkinson,  proved  that  the  original  bond, being- 
of  the  date  declared  on,  limited  the  making  of 
the  award  to  Dec.  31,  then  next ;  and  that  the 
time  for  making  the  award  was  afterwards  ex- 
tended to  Jan.  10,  1826,  by  erasing  the  words 
"  December  and  31st"  and  inserting  the  words 
"  10th  and  January,"  in  the  bond,  with  the  con- 
sent of  both  parties.  The  plaintiff  further 
proved  that,  Jan  10,  the  time  secondly  appoint- 
ed as  above  for  making  the  award.it  was  agreed 
that  the  time  should  be  extended  to  the  18th  of 
January  by  both  parties;  and  one  witness  swore 
that,  after  the  agreement,  he  saw  some  person 
in  the  act  of  altering  the  bond  from  the  10th  to 
some  future  day,  but  did  not  recollect  what  day. 
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The  defendant's  counsel  objected,  that  by  the 
alteration,  the  bond  became  a  new  one  ;  and 
the  plaintiff  ought  to  have  set  it  forth  as  bear- 
ing date  Sep.  19,  1825,  and  averred  that  it  was 
executed  and  delivered  Jan.  10,  1826,  the  day 
when  the  last  alteration  was  made;  and  as  this 
was  not  done,  there  was  a  variance  between  the 
bond  set  forth  in  the  declaration,  and  the  one 
proved.  The  court  sustained  the  objection  ; 
and  nonsuited  the  plaintiff. 

Mr.  B.  D.  Noxon,  for  the  defendant,  moved 
to  set  aside  the  nonsuit,  and  for  a  new  trial. 
He  cited  1  Chit.  PI.,  348;  1  Saund.,  291,  note 
1  ;  Archb.  PL,  113,  115  ;  Com,  Dig.,  Fait,  3  ; 
4  East,  477. 

Mr.  D.  Kellogg,  contra,  cited  1  Ld.  Raym., 
349  ;  2  Salk.,  628  ;  3  Lev.,  348  ;  1  Chit.  PI., 
308,  851,  354  ;  Doug.,  665. 

257*1  *Vuria,  per  SUTHERLAND,  J.  This  is 
an  action  of  debt  upon  an  arbitration  bond. 
The  plaintiff  was  nonsuited  at  the  trial,  on  the 
ground  of  a  variance  between  the  bond  set  forth 
in  the  declaration,  and  that  proved.  The  dec- 
laration states  the  bond  to  have  been  made  Sep. 
19,  1825,  and  that  the  award  was  to  have  been 
made  on  or  before  Jan.  18,  then  next.  The  oyer 
and  the  bond  produced  corresponded  with  the 
bond  set  forth  in  the  declaration  ;  but  it  ap- 
peared from  the  testimony  of  John  Wilkinson, 
a  witness  on  the  part  of  the  plaintiff,  that  the 
time  limited  in  the  bond  for  making  the  award, 
was  originally  Dec.  31,  1825  ;  that  it  was  then 
extended  from  Dec.  31  to  Jan.  10,  by  erasing 
the  former  date  and  inserting  the  latter  in  the 
bond,  by  the  consent  of  both  parties.  Jan.  10, 
it  was  agreed  to  extend  the  time  to  the  18th  of 
the  same  month,  which  was  effected  in  the  same 
"way.by  erasing  the  one  and  inserting  the  other 
date.  It  was  then  objected  by  the  counsel  for 
the  defendant, that, by  thealteration.it  became  a 
new  bond,  of  the  date  when  it  was  last  altered; 
and  that  the  plaintiff  should  have  set  forth  the 
bond  (as  he  had  done),  as  bearing  date  Sep.  19, 
1825,  and  averred  that  it  was  executed  and  de- 
livered Jan  10,  1826,  the  day  when  the  last  al- 
teration was  made.  The  objection  was  sus- 
tained by  the  judge,  and  the  plaintiff  was  non- 
suited on  the  ground  of  variance. 

The  legal  effect  of  the  alteration  of  the  bond, 
was  probably  to  destroy  it  as  a  pre-existing  ob- 
ligation, and  to  render  it  a  new  bond  from  the 
time  of  the  alteration  ;  and  it  would,  undoubt- 
edly, have  been  competent  for  the  plaintiff  to 
have  declared  npon  it,  as  a  bond  which  took 
effect  at  that  time,  though  dated  previously  ; 
as  a  contract  may,  generally,  be  described  ac- 
cording to  its  legal  effect,  though  such  descrip- 
tion may  vary  from  its  precise  words.  (1  Chit., 
307  ;  1  Phil.  Ev.,  168,  note  6.)  And  a  deed, 
though  dated  on  a  particular  day,  may  be 
stated,  in  pleading,  to  have  been  made  on 
another  day.  (1  Chit.,  349  ;  4  East,  477.) 

Though  a  deed  takes  effect  only  from  its  de- 
livery, and  a  delivery  is  of  course  essential  to 
its  validity,  yet,  it  need  not  be  stated  in  plead- 
ing. (1  Saund.,  291,  note  1.) 
258*]  *Probably,  in  point  of  fact,  few  deeds 
are  actually  delivered  on  the  day  on  which 
they  bear  date.  They  are  generally  previously 
prepared,  and  delivered  at  the  consummation 
of  the  contract ;  and  yet,  I  have  met  with  no 
case,  in  which  the  objection  was  taken  that  the 
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deed  was  not  delivered  on  the  day  on  which  it 
bore  date,  although  it  is  uniformly  stated  as 
having  been  then  made.  Where  the  justice  and 
merits  of  the  case  are  affected  by  the  particular 
time  when  the  bond  or  deed  becomes  a  valid 
and  subsisting  instrument,  there  the  time  of 
the  delivery  becomes  material,  and  may  be  set 
forth  or  proved  by  either  party.  But  where  it 
is  a  mere  question  of  variance,  designed  to  de- 
feat the  action,  without  in  any  manner  bearing 
upon  the  merits  of  the  case,  I  am  inclined  to 
think  the  defendant  ought  not  to  be  permitted 
to  say  that  the  deed  was  not  delivered  on  the 
day  when  it  bears  date.  He  should,  in  such  a 
case,  be  held  concluded  by  his  own  signature 
to  the  deed,  from  denying  that  its  date  is  the 
true  one. 

In  this  case,  it  is  a  mere  matter  of  form  ;  for 
admitting  the  date  to  have  been  Jan.  10,  it 
would  not  change  or  affect  any  material  alle- 
gation in  the  declaration.  The  declaration 
avers  that  the  award,  by  the  terms  of  the  bond, 
was  to  be  made  on  or  before  Jan.  18  next  en- 
suing the  date  of  the  bond.  It  is  contended  by 
the  defendant's  counsel,  that  if  the  date  of  the 
bond  was  in  Jan.,  1828,  then  the  award  was 
not  to  be  made  until  Jan.,  1827  ;  whereas,  by 
the  averment  in  the  declaration,  it  was  to  be 
made  in  Jan.,  1826.  We  have  repeatedly  held, 
in  similar  cases,  that  the  words  "next"  or 
"  then  next,"  may  be  considered  as  referring  to 
the  day  of  the  month,  and  not  the  month  itself. 
In  that  view  of  the  case,  therefore,  there  was 
no  variance  between  the  bond  produced  and 
the  one  described  in  the  declaration. 

I  am,  therefore,  of  opinion  that  the  plaintiff 
was  improperly  nonsuited,  and  that  the  non- 
suit ought  to  be  set  aside. 

Motion  granted. 

Cited  in— 3  Sandf.  Ch.,  350;  69  111.,  387. 


*JUDD  v.  FOX  AND  HORTON.  [*25» 

Pleading  in  Replevin — Contents  of  Plea  to 
Avowry  or  Cognisance — Departure —  When 
Replevin  Lies  for  Goods  Taken  in  Execution. 

A  plea  to  an  avowry  or  cognizance  need  not  allege 
any  place  of  taking:.  It  is  enough  that  it  refer  to  the 
property  mentioned  in  the  declaration  and  avowry 
or  cognizance. 

The  declaration  in  replevin  stated  the  chattels  to 
be  the  property  of  the  plaintiff,  and  to  have  been 
taken  from  the  building  of  a  third  person.  Avowry 
and  cognizance.  Plea  to  the  avowry  and  cognizance, 
that  the  property  and  possession  of  the  chattels 
were  in  the  plaintiff.  Held,  no  departure  from  the 
declaration ;  for  the  plea  did  no  more  than  render 
certain  what  was  not  in  terms  alleged  by  the  decla- 
ration ;  but  which  was  perfectly  consistent  with  it. 

Replevin  lies  for  goods  taken  in  execution ;  they 
not  being,  at  the  time,  in  possession  of  the  debtor  in 
the  execution.  Otherwise,  if  in  his  possession. 

The  proceedings,  sentence,  execution,  and  levy 
and  sale  under  the  sentence  of  a  regimental  court- 
martial,  pleaded  and  set  forth  in  an  avowry  and 
cognizance,  of  goods  taken  in  virtue  of  the  execu- 
tion. 

Citations— 1  Chit.  PI.,  547 ;  U  Johns.,  84 ;  15  Johns., 
401. 


NOTE— Replevin  against  officer  for  goods  taken  in 
execution. 

In  general  the  action  of  replevin  does  not  lie 
against  an  officer  for  goods  taken  on  execution. 
But  replevin  lies  against  an  officer  for  goods  taken 
under  process  against  a  third  party.  See  Thompson 
v.  Button,  14  Johns.,  84,  note. 

COWBK  9. 


1828 


JUDD  V.  FOX. 


259 


"REPLEVIN.  Demurrer  to  the  plaintiff's 
_LX>  pleas  in  bar  to  the  defendants'  avowry  and 
cognizance.  The  declaration  contained  8 
counts,  all  alleging  the  taking  by  the  defend- 
ants of  200  bushels  of  corn,  the  property  of  the 
plaintiff,  value  $100,  Nov.  1,  1825.  The  first 
two  counts  alleged  the  taking  at  a  certain  corn 
house  belonging  to  Rufus  Henry,  situated  on 
lands  owned  or  possessed  by  Henry,  in  the 
town  of  Lebanon,  in  the  County  of  Madison. 
The  other  counts  described  the  place  of  taking 
as  a  certain  common  or  highway,  leading  from 
one  place  to  another,  particularizing  them,  in 
the  Town  of  Lebanon. 

The  defendants  pleaded  :  1.  Non  ceperunt. 
2.  Property  in  the  defendant,  Fox,  and  denied 
property  in  the  plaintiff.  3.  They  made  avowry 
and  cognizance  as  follows  : 

"And  the  said  Horatio  Fox  and  William 
Horton,  for  further  plea,  &c.,  come,  &c. ;  and 
the  said  Horatio,  in  his  own  right,  well  avows, 
and  the  said  William,  as  bailiff  of  the  said  Ho- 
ratio, well  acknowledges  the  taking  of  the  said 
goods  and  chattels  in  the  said  declaration  men- 
tioned, in  the  said  places  in  which,  &c.,  and 
justly,  &c.,  because  they  say,  that  before  the 
said  time  when,  &c.,  to  wit :  on  the  llth  day 
of  October,  A.  D.  1825,  at  a  regimental  court- 
martial,  duly  constituted  and  appointed,  in 
pursuance  of  the  Act  entitled,  an  Act  to  Orga- 
nize the  Militia,  passed  April  23,  1823,  and 
held  at  the  house  of  Eben  Blakeman,  in  the 
Town  of  Eaton,  in  Madison  County,  on  the 
said  llth  day  of  October,  1825,  for  the  trial  of 
all  delinquencies  and  deficiencies  in  the  8th 
regiment  of  riflemen  of  the  State  of  New  York, 
of  which  court-martial  Major  Isaac  Coe,  Jr., 
was  President,  and  Captain  Charles  H.  Will- 
iams and  Captain  Royal  Richardson,  all  of 
26O*]  said  regiment,  were  *members,  one 
Rufus  Henry,  of  Lebanon,  in  the  aforesaid 
county,  who  belonged  to  Captain  Brown's 
Company  of  riflemen  in  the  said  regiment  of 
riflemen,  by  the  judgment,  consideration  and 
sentence  of  said  court,  was  duly  convicted,  ac- 
cording to  law,  of  delinquencies  in  duty,  and 
deficiencies  in  equipments  as  a  member  of  said 
Company  and,  therefore,  by  the  said  court- 
martial,  held  by  the  aforesaid  officers,  duly 
fined  the  sum  of  two  dollars,  according  to  the 
directions  and  provisions  of  the  aforesaid  Act ; 
and  for  the  collection  of  which  fine,  a  warrant 
or  execution  was  duly  issued  under  the  hand 
and  seal  of  the  said  president  of  the  said  court- 
martial,  directed  to  any  constable  or  marshal 
of  the  County  of  Madison,  commanding  him 
to  levy  and  collect  said  fine  of  the  goods  and 
chattels  of  the  said  Rufus  Henry,  with  his 
costs  of  collecting  the  same  according  to  law  ; 
which  warrant  or  execution  was,  on  the  day  of 
the  date  thereof,  delivered  to  one  Ira  Bartlett. 
then  a  constable  of  the  Town  of  Eaton,  in  the 
County  of  Madison  ;  by  virtue  of  which  said 
warrant  or  execution,  the  said  Ira  Bartlett, 
within  the  time  by  the  said  warrant  or  execu- 
tion, and  the  law,  limited  for  making  a  levy, 
did  levy  upon  the  corn  in  the  said  declaration 
mentioned,  then  being  the  property  and  in 
possession  of  the  said  Rufus  Henry  and,  ac- 
cording to  law,  the  said  Ira  Bartlett,  by  virtue 
of  the  said  warrant  or  execution,  and  accord- 
ing to  the  provisions  of  the  law  in  that  case 
made,  did  sell  the  said  corn  at  public  vendue, 
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to  the  said  Horatio  Fox ;  and  then  and  there 
delivered  the  same  to  him.  And  the  said  de- 
fendants aver  that  the  property  and  possession 
of  the  said  corn  in  the  said  declaration  men- 
tioned, at  the  said  time  when,  &c.,  were  in  the 
said  Rufus  Henry,  to  wit :  at  the  town  and  in 
the  county  aforesaid  ;  without  this,  that  the 
property  of  the  said  corn,  or  any  part  thereof, 
at  the  said  time  when,  &c.,  was  in  the  said 
Heman  Judd,  as  by  the  said  declaration  is 
above  supposed  ;  and  this  they  are  ready  to 
verify  ;  wherefore  they  pray  judgment,  and  a 
return  of  the  said  corn  to  be  adjudged  to  them, 
&c." 

The  plaintiff  took  issue  on  the  second  plea  ; 
and  to  the  avowry  and  cognizance,  after  pro- 
testando  as  to  all  the  alleged  proceedings  of  the 
court-martial,  and  the  levy  and  sale,  for  plea, 
said  that  the  property  and  possession  of  the 
corn,  at  the  *time  of  taking,  levy  and  [*261 
sale,  &c.,  were  not  in  Henry,  but  in  the  plaint- 
iff. There  was  also  a  second  plea  to  the  avowry 
and  cognizance,  substantially  like  the  first. 

Demurrer,  assigning  for  cause,:  1.  That  the 
pleas  were  uncertain  as  to  the  place  of  taking  ; 
2.  That  they  departed  from  the  declaration, 
which  alleged  property  only  in  the  corn — the 
pleas  alleging  both  property  and  possession  ; 
and  3.  That  neither  of  the  pleas  answered  the 
whole  avowry  and  cognizance,  though  in  their 
commencement  they  professed  to  do  so. 

Joinder  in  demurrer. 

A  summary  of  the  pleadings  is  given  in  the 
opinion  of  the  court. 

Mr.  G.  G.  Bro?ison,  in  support  of  the  de- 
murrer. 

Mr.  P.  Gridley,  contra. 

Curia,  per  SUTHERLAND,  J.  This  is  a  de- 
murrer to  the  plaintiff's  pleas  in  bar  to  the  de- 
fendants' avowry  and  cognizance  in  replevin. 
The  declaration  contains  eight  counts,  all  of 
which  allege  the  taking  by  the  defendants, 
Nov.  1,  1825,  of  200  bushels  of  corn,  the  prop- 
erty of  the  plaintiff,  of  the  value  of  $100. 

The  counts  are  all  substantially  alike,  except 
as  to  the  place  of  taking.  The  first  two  counts 
allege  the  place  in  which  the  corn  was  taken 
to  have  been  a  certain  corn-house,  belonging 
to  one  Rufus  Henry,  situated  on  lands  owned 
or  possessed  by  said  Henry,  in  the  Town  of 
Lebanon,  in  the  County  of  Madison.  The 
other  counts  describe  the  place  of  taking  as  a 
certain  common  or  highway,  leading  from  one 
place  to  another  in  the  town,  particularly  set 
forth. 

The  defendants  plead,  first,  non  ceperunt; 
secondly,  property  in  the  goods  taken,  in  the 
defendant  Fox,  and  deny  that  they  were  the 
property  of  the  plaintiff ;  thirdly,  they  avow 
and  make  cognizance  of  the  taking ;  Fox  in 
his  own  right,  and  Horton  as  his  bailiff,  &c., 
under  a  judgment  and  execution  or  warrant  of 
a  certain  court-martial  (whose  proceedings  are 
particularly  set  forth)  against  one  Rufus  Henry ; 
and  allege  the  levy  of  the  execution  on  the 
corn  in  question,  and  its  sale  at  public  auction 
to  the  defendant  Fox,  *to  whom  the  [*262 
corn  was  then  delivered  by  the  officer ;  and 
they  aver  that  the  property  and  possession  of 
the  said  corn,  at  the  time  when,  &c.,  were  in 
the  said  Henry,  &c.  ;  without  this,  that  the 
property  of  the  said  corn,  or  any  part  thereof, 
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at  the  time  when,  &c.,  was  In  the  plaintiff; 
and  conclude  with  a  verification.  The  plaint- 
iff takes  issue  upon  the  second  plea ;  and  to 
the  avowry  and  cognizance,  after  a  protestando 
embracing  all  the  alleged  proceedings  of  the 
court-martial,  and  the  levy  and  sale  under 
them,  for  plea  saith  that  the  property  and  pos- 
session of  said  corn,  mentioned  in  the  declara- 
tion, at  the  time  of  the  taking  thereof,  and  at 
the  time  of  the  alleged  levy  and  sale,  Ac.,  were 
not  in  the  said  Rufus  Henry,  &c. ;  but  the 
plaintiff  expressly  avers  that  the  property  and 
possession  thereof,  at  the  time  above  men- 
tioned, were  in  the  said  plaintiff ;  and  con- 
cludes to  the  country.  There  is  also  a  second 
plea,  which  is,  substantially,  like  the  first.  To 
these  pleas  the  defendants  demur  specially, 
and  assign  for  causes  of  demurrer:  1.  That 
they  are  uncertain  as  to  the  place  of  taking. 
2.  They  depart  from  the  declaration  ;  the  dec- 
laration alleging  only  property  in  the  corn  to 
have  been  in  the  plaintiff,  ana  the  pleas  alleg- 
ing both  property  and  possession,  &c.  3. 
That  neither  of  the  pleas  answer  the  whole 
avowry  and  cognizance,  although  in  their  com- 
mencement they  profess  to  do  so. 

There  seems  to  me  to  be  no  force  in  the  ob- 
jections taken  to  the  pleas.  The  pleas  do  not 
expressly  allege  any  place  of  taking,  nor  was 
it  necessary.  The  avowry  and  cognizance  jus- 
tify the  taking  of  the  corn  mentioned  in  the 
declaration,  under  a  warrant  against  Rufus 
Henry,  and  aver  that  it  was  then  in  his  pos- 
session. Two  of  the  counts  in  the  declaration 
charge  the  taking  to  have  been  from  a  corn- 
house  on  the  farm  of  Henry,  and  the  pleas  de- 
murred to  allege  that  the  corn  mentioned  in 
the  declaration  was  not  the  property,  nor  in 
the  possession  of  Henry.  It  appears,  with  suf- 
ficient certainty,  that  the  pleas  allude  to  the 
corn  mentioned  in  the  avowry.  (1  Chit.  PI., 
517.)  The  first  two  counts  of  the  declaration 
state  the  place  of  taking,  with  all  the  particu- 
larity that  was  practicable  or  requisite. 

The  allegation  of  departure  from  the  declara- 
tion is  also  unfounded.  There  is  nothing  in 
263*]  the  declaration  which  negatives  *the 
idea  that  the  corn  was  in  the  possession  of  the 
plaintiff  when  taken.  The  property  of  the 
corn  is  expressly  averred  to  have  been  in  him, 
and  it  is  alleged  to  have  been  in  a  corn-house 
belonging  to  Rufus  Henry,  on  land  owned  or 
possessed  by  him.  Henry  owned  the  land  and 
the  corn-house,  but  if  the  plaintiff  had  the  key 
of  the  corn-house,  or  in  any  other  manner  had 
the  exclusive  control  of  the  corn,  the  posses- 
sion of  the  corn  was  his.  There  is  nothing  in 
the  declaration  inconsistent  with  such  fact. 
The  pleas  render  certain,  by  an  express  aver- 
ment, that  which  was  not,  in  terms,  alleged  in 
the  declaration,  but  which  is  perfectly  con- 
sistent with  what  is  there  alleged.  This  is  not 
a  departure.  The  pleas  substantially  answer 
the  whole  avowry  and  cognizance. 

But  it  is  said  replevin  will  not  lie  in  this 
case.  If  the  goods  were  taken  not  out  of  the 
possession  of  Henry,  the  defendant  in  the  exe- 
cution under  which  the  taking  is  justified,  but 
from  the  possession  of  the  present  plaintiff, 
then  the  cases  of  Thompson  v.  Button,  14 
Johns.,  84,  and  of  Gardner  v.  Campbell,  15 
Johns.,  401,  show  that  replevin  will  lie.  The 
pleas  expressly  aver  the  possession  to  have  been 
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in  the  plaintiff,  which  is  admitted  by  the  de- 
murrer, the  objection  as  to  the  departure  being 
unfounded. 

The  plaintiff  is  entitled  to  judgment  on  the 
demurrer,  with  leave  to  the  defendants  to  with- 
draw the  demurrer,  and  plead  on  payment  of 
costs. 

Rule  accordingly. 

Cited  in-80N.  Y.,  343;  7  Barb.,  652;  8  Co.  R.,234; 
80  111.,  556. 


BROWN  v.  DEMONT. 

Action  for  False  Imprisonment  by  Defendant  in 
Ejectment  against  Lessor  of  Plaintiff—  What 
must  be  Shown  to  Sustain — Practice. 

In  false  Imprisonment,  brought  by  a  defendant 
in  ejectment  against  a  lessor  of  the  plaintiff  in  the 
ejectment  suit,  for  an  arrest  on  a  ca.  fa.,  on  the 
ground  of  the  judgment  having  been  subsequently 
set  aside  for  irregularity,  it  is  not  sufficient,  to  sus- 
tain the  action,  that  an  arrest  was  made  on  a  ca.  sa. 
in  favor  of  the  nominal  plaintiff  in  the  ejectment 
suit  against  the  defendant.  There  must  be  some 
collateral  evidence  to  connect  the  execution  with 
the  judgment,  and  the  lessor  with  the  execution. 
The  coincidence  between  the  sum  of  the  judgment 
and  execution  does  not  sufficiently  connect  them ; 
and  it  should  be  shown  that  the  lessor  or  his  attor- 
ney issued  the  execution,  or  that  one  of  them  was 
in  some  way  privy  to  it,  or  had  recognized  it. 

In  ejectment  the  execution  for  costs  against  the 
defendant  properly  issues  in  the  name  of  the  nom- 
inal plaintiff  alone. 

FTIRESPASS  ;  tried  at  the  Seneca  Circuit,  Jan. 
1  16,  1827,  before  Thrpop,  Circuit  J.  The 
case  is  sufficiently  stated  in  the  opinion  of  the 
court. 

*Mr.  J.  A.  Cottier,  for  the  defendant,  [*264r 
moved  for  a  new  trial. 

Mr.  L.  F.  Stevens,  contra. 

Curia,  per  SUTHERLAND,  J.  This  is  an  ac- 
tion of  trespass  and  false  imprisonment  brought 
by  Brown  against  Deinont.  The  trespass  and 
imprisonment  complained  of  were  the  arrest 
and  detention  of  Brown,  under  a  ca.  sa.  in 
favor  of  James  Jackson  against  him,  for  the 
costs  of  an  ejectment  suit,  amounting  to  $232.- 
08.  At  the  trial  the  plaintiff  gave  in  evidence 
an  exemplification  of  the  ca.  sa.,  and  also  of  a 
certain  judgment  record  in  favor  of  Jackson 
Demont  (the  defendant  here),  Richard  Demont, 
v.  Carey  Brown  (the  plaintiff  here),  for  the  re- 
covery of  certain  premises,  and  also  for  the 
sum  of  $232.08,  for  damages  and  costs,  &c. 
On  the  exemplification  of  this  record,  there 
was  an  entry  that  the  judgment  was  set  aside 
by  a  rule  of  the  Supreme  Court,  as  of  the  Term 
of  February,  1826,  for  irregularity.  A  deputy 
of  the  sheriff  of  the  County  of  Seneca  testified 
that  he  received  a  ca.  sa.  in  favor  of  James 
Jackson' v.  Carey  Brown,  in  the  month  of  Dec., 

1825,  by  virtue  of  which  he  arrested  Brown, 
and  committed  him  to  the  limits  of  the  jail. 

Luther  F.  Stevens  testified  that  he  received 
a  certified  copy  of  the  rule  of  the  Supreme 
Court  setting  aside  the  judgment  Apr.  17, 

1826,  and  that  he  served  the  same  on  the  sher- 
iff within  a  day  or  two  thereafter,  who  imme- 
diately discharged  Brown  from  custody.     The 
plaintiff  then  rested  ;  and  the  defendant  moved 
for  a  nonsuit :    1.  Because  the  issuing  of  a  ca. 
sa.  in  the  name  of  James  Jackson,  and  the  serv- 
ice on  Carey  Brown,   the  defendant  named 
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therein,  unaccompanied  with  any  other  proof, 
did  not  necessarily  make  the  defendant,  De- 
mont.  whose  name  is  not  mentioned  in  the 
writ,  liable  in  an  action  of  trespass  and  false 
imprisonment  at  the  suit  of  Brown.  2.  Be- 
cause the  judgment  was  voidable  only  ;  and, 
admitting  that  the  defendant  caused  the  ca.  sa. 
to  be  issued,  he  is  not  liable  to  be  sued  as  a 
trespasser  for  any  act  done  in  good  faith,  in 
pursuance  of  the  judgment,  while  it  remained 
in  full  force,  and  not  set  aside.  The  judge  re- 
265*]  fused  *to  nonsuit  the  plaintiff,  and  the 
jury,  under  his  charge,  found  a  verdict  for  the 
plaintiff  for  $50  damages. 

I  am  inclined  to  think  the  evidence  was  not 
sufficient  to  entitle  the  plaintiff  to  recover. 
The  judgment  in  ejectment  is  in  favor  of 
James  Jackson,  and  the  execution  for  costs  reg- 
ularly issues  in  his  name.  But  when  that  exe- 
cution is  complained  of,  and  an  action  of  tres- 
pass is  brought  for  an  act  done  under  it,  the 
action  being,  not  against  the  plaintiff  in  the  exe- 
cution, who  is  a  nominal  person,  but  against 
the  lessor  at  whose  instance  and  for  whose  ben- 
efit it  was  issued,  there  must  be  some  collateral 
evidence  to-  connect  the  execution  with  the 
judgment  and  the  lessor  with  the  execution. 
There  is  nothing  on  the  face  of  the  execution 
to  show  that  it  was  issued  on  the  judgment  an 
exemplification  of  which  was  produced  at  the 
trial,  and  in  which  the  defendant  was  a  lessor, 
except  the  coincidence  between  the  sum  recov- 
ered by  the  judgment  and  that  mentioned  in 
the  execution.  But  that,  certainly,  cannot  be 
sufficient  of  itself.  There  may  have  been  a 
dozen  suits  in  favor  of  different  lessors  against 
the  same  defendant,  all  depending  on  the  same 
question,  and  to  which  the  defense  was  the 
same;  and  in  such  a  case,  the  costs  in  each 
would  probably  have  been  precisely  the  same. 

It  appears  to  me,  therefore,  that  the  plaintiff 
failed  in  showing  that  the  judgment  on  which 
this  execution  was  issued  had  been  set  aside  as 
irregular.  The  judgment  proved  had  been  set 
aside,  but  non  constat  that  this  execution  was 
issued  on  that  judgment;  and  the  execution  it- 
aelf  was  regular  and  unimpeached. 

But  admitting  the  execution  to  have  been  is- 
sued upon  that  judgment,  there  is  nothing  in 
the  case  to  show  that  it  was  issued  by  the  de- 
fendant or  his  attorney,  or  that  he  was  in  any 
way  privy  to  it,  or  had  in  any  manner  recog- 
nized it.  The  deputy-sheriff,  who  executed  the 
^a.  sa.,  was  examined  as  a  witness.  He  does 
not  say  that  he  received  it  from  the  defendant, 
or  his  attorney  or  agent.  The  question  does 
not  appear  to  have  been  put  to  him.  It  cer- 
tainly was  incumbent  on  the  plaintiff,  in  order 
to  make  the  defendant  responsible  in  an  action 
of  trespass,  for  his  arrest  upon  that  writ,  to 
show  that  he  bad  some  agency,  either  in  fact 
266*]  or  in  judgment  of  *law,  in  procuring  it 
to  be  issued.  The  defendant  may  have  been 
aware  that  his  judgment  was  irregular,  and 
could  not  legally  be  enforced;  and  the  execu- 
tion may  have  been  surreptitiously  and  improp- 
erly issued  by  some  third  person"  Although  it 
is  not  very  probable  that  such  was  the  fact,  yet 
we  cannot  judically  say  that  it  was  not;  and  to 
hold  the  defendant  responsible  upon  the  evi- 
dence in  this  case,  would  be  to  establish  the 
principle  that  the  plaintiff  in  a  judgment  is,  of 
course,  liable  for  every  measure  taken  to  en- 
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force  it,  unless  he  can  show  that  he  did  not  di- 
rect or  authorize  the  act  complained  of.  This 
is  inverting  the  order  of  proof,  and  imposing 
on  the  defendant  the  burden  of  proving  a  neg- 
ative, which  the  law  never  does,  except  in  a 
very  few  peculiar  cases.  I  am  inclined  to  think 
the  judge  ought  to  have  nonsuited  the  plaintiff; 
but  if  not,  the  verdict  is  against  evidence;  and 
on  either  ground,  a  new  trial  ought  to  be 
granted. 

New  trial  granted. 

Cited  in— 2  N.  Y.,  353. 


HARMAN  WHITBECK 

v. 
JOHN  I.  WHITBECK. 

Assumpsit — Agreement  to  Purchase  a  Farm, 
and  Payment  of  Purchase  Money,  Give  an 
Equitable  Title — Such  Title  a  Good  Considera- 
tion, at  Law,  for  Promise — Promise  by  Parol 
to  Pay  for  Land  Actually  Conveyed,  Valid  at 
Law — Acknowledgment  in  Deed  of  Payment 
of  Consideration  May  be  Contradicted  by 
Grantor — New  Trial — Not  Granted  for  Newly 
Discovered  Evidence,  Merely  Cumulative. 

H.  gave  a  mortgage  of  his  farm  to  J..  after  which 
P.  recovered  judgment  against  H.,  and  sold  his 
farm,  he  (P.)  becoming  the  purchaser,  and  taking  a 
sheriff's  deed.  After  this,  H.  agreed  with  P.  to  pay 
him  his  judgment,  and  take  back  the  farm,  and  paid 
P.  accordingly ;  but  instead  of  taking  a  deed  of  the 
farm,  agreed  with  J.  and  W.  (J.'s  son)  to  sell  his 
(H.'s)  interest  for  a  price  agreed  on,  the  father  to 
convey  his  interest  as  mortgagee  to  his  son  W.,  by 
way  or  advancement.  H-  accordingly  removed  off 
the  farm,  and  W.  removed  on  to  it.  The  father  con- 
veyed his  interest  to  W.,  who  promised  H.  to  pay 
him  the  price  before  agreed  on,  and  P.  then  con- 
veyed by  deed  under  hand  and  seal,  acknowledging 
the  payment  of  $10,  as  the  consideration,  to  W., 
who  then  refused  to  pay  the  price  agreed  on  to  H. 
Held,  that  H.  might  maintain  assumpsit  for  the 
price  agreed  on. 

An  agreement  to  purchase  a  farm,  and  payment 
of  the  purchase  money,  give  an  equitable  title  to 
the  land,  which  a  court  of  chancery  will  enforce- 

The  sale  of  an  equitable  title  is,  at  law,  a  good 
consideration  for  a  promise. 

The  promise  to  pay  for  land  actually  conveyed  is 
valid  at  law,  though  by  parol. 

The  rule  that  a  deed  shall  not  be  contradicted  by 
parol,  applies  only  as  between  parties,  or  privies  to 
it ;  and  it  does-not  apply,  even  as  between  them,  in 
respect  to  the  acknowledgment  of  consideration 
paid  in  a  deed  of  land.  In  such  case,  even  the  grant- 
or may  show  that  the  consideration  was  not  paid. 

A  new  trial  will  not  be  granted,  on  the  ground  of 
newly  discovered  evidence,  when  that  evidence  is 
merely  cumulative. 

Citations— 16  Johns.,  197 ;  20  Johns.,  338,  340 ;  5 
Cow.,  Id2 ;  14  Johns.,  210. 

A  SSUMPSIT,  tried  at  the  Monroe  Circuit, 
1JL  Nov.,  1826,  before  Birdsall,  Circuit  J. 

The  declaration  contained  the  common 
money  counts,  and  also  a  count  for  a  certain 
messuage  or  tenement  and  premises,  with  the 
^appurtenances,  sold  by  the  plaintiff  [*267 

NOTE  I.— Evidence— Parnl,  to  contradict  deed— Be- 
tween what  parties  admissible. 

As  a  general  rule  dtt  parties  to  deeds  and  their  priv- 
ies, and  parties  claiming  under  wills  are  bound  by 
recitals  contained  in  them.  Parol  evidence  may  be 
admitted  to  contradict  such  recitals  in  suits  between 
strangers  or  between  stranger  and  parties.  See 
Overseers  &c.  of  New  Berlin  v.  Overseers  &c.  of 
Norwich,  10  Johns.,  229,  note;  Den  v.  Cornell,  3 
Johns.  Gas.,  174,  note. 

2.— New  trial— Newly  discovered  evidence— Verdict 
against  law  and  evidence.  Tor  a  full  discussion,  see 
Wilkie  v.  Roosevelt,  3  Johns.  Cas.,  208,  note ;  Halsey 
v.  Watson,  1  Cai.,  24,  note. 
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to  the  defendant,  at  his  instance  and  request; 
also  a  count  for  goods  sold,  and  on  an  account 
stated.  The  plaintiff  furnished  a  bill  of  par- 
ticulars, under  an  order,  thus:  "  John  I.Whit- 
beck  to  Harmon  Whitbeck  Dr.,  April  22, 1826, 
to  balance  due  for  a  farm  of  land  sold  by  H. 
Whitbeck  to  John  I.  Whitbeck,  the  value  of 
the  farm  and  the  contract  price  thereof  being 

$1,200  00 

Out  of  which  deduct  for  so  much  due 
upon  H.  Whitbeck's  mortgage  on 
the  farm,  to  J.  Whitbeck,  Jr.,  and 
which  John  I.  Whitbeck  was  to  ar- 
range with  J.  Whitbeck,  551  86 


Balance  due,  $648  14 

Interest  on  $648.14,  from  Oct.  31, 
1822  till  paid,  or  till  judgment. 
Also,  to  balance  due  on  settlement 
of  accounts  between  the  parties,  as 
acknowledged  by  John  I.  Whit- 
beck's  note  to  that  effect;  but  the 
items  of  which  account  are  not 
now  in  H.  Whitbeck's  power  or  pos- 
session, and  cannot  be  produced,  $648  14 

Interest  thereon  from  Oct.  31,  1822 
that  being  the  date  of  the  note  or 
acknowledgment,  till  paid,  or  judg- 
ment." 
The  evidence  and  other  particulars  of  the 

case  are  stated  in  the  opinion  of  the  court. 
The  jury  found  for  the  plaintiff, with  $846.31 

damages. 
Mr.  A.  L.  Jordan,  for  the  defendant,  moved 

for  a  new  trial. 

Mr.  J.  A.  Collier,  contra. 

Curia,  per  SUTHERLAND,  J.  The  evidence 
of  Lawrence  P.  Whitbeck  clearly  establishes 
the  fact  of  a  settlement  made  between  the 
plaintiff  and  the  defendant  Oct.  31,  1822,  and 
that  the  balance  of  $648.14  was  then  found  due 
to  the  plaintiff,  which  the  defendant,  John  I. 
Whitbeck,  then  expressly  promised  to  pay. 
This  settlement  related  to  the  balance  due  to 
the  plaintiff,  for  the  farm  of  which  the  defend- 
ant was  then  in  possession,  which  the  plaintiff 
268*]  had  *previously  owned,  and  upon 
which  he  had  given  a  mortgage  to  John  Whit- 
beck, Jr.,  the  father  of  the  defendant;  and  the 
balance  which  the  defendant  promised  to  pay 
was  the  value  of  the  farm  as  agreed  upon  by 
the  parties,  over  and  above  the  mortgage.  The 
judge  charged  the  jury,  that  if  they  believed 
such  promise  was  made,  the  plaintiff  was  enti- 
tled to  recover.  Their  verdict  establishes  the 
fact  of  the  making  of  the  promise,  and  is  in  en- 
tire accordance  with  the  evidence. 

The  only  important  question,  then,  is, wheth- 
er that  promise  was  binding  in  law,  as  being 
without  the  Statute  of  Frauds,  and  whether  it 
is  supported  by  a  good  consideration. 

John  Whitbeck,  the  father  of  the  defendant, 
had  a  mortgage  upon  the  farm  of  the  plaintiff. 
Subsequent  to  the  giving  of  that  mortgage,  and 
in  1816,  Peter  Whitbeck  obtained  a  judgment 
against  the  plaintiff,  upon  which  his  farm  was 
sold,  and  purchased  in  by  Peter  (the  plaintiff 
in  the  judgment),  who  received  a  deed  for  it 
from  the  sheriff.  The  plaintiff  subsequently 
paid  Peter  the  amount  of  his  judgment,  so  that 
all  his  claims  upon  the  farm  were  entirely  sat- 
isfied. In  this  stage  of  the  business,  John 
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Whitbeck,  the  mortgagee,  and  the  defendant, 
agreed  to  purchase  the  farm  from  the  plaintiff. 
It  was  valued  at  $1,800,  and  they  were  to  de- 
duct from  that  sum  the  amount  of  the  mort- 
age, and  pay  the  plaintiff  the  balance.  The 
efendant,  accordingly,  moved  on  to  the  farm 
in  1820,  the  plaintiff  moving  off  at  the  same 
time.  The  settlement  in  1822  consisted  in  cast- 
ing the  interest  on  the  mortgage,  and  ascertain- 
ing the  balance  over  and  above  it.  Peter  Whit- 
beck, who  held  the  sheriff's  deed,  was  present 
at  the  settlement,  and  told  the  defendant  and 
his  father,  if  they  did  not  do  what  was  right 
with  the  plaintiff,  he  would  not  assign  the 
sheriff's  deed,  or  convey  the  farm  to  them. 

In  1823  or  1824  Peter  Whitbeck  conveyed  the 
farm  to  John  Whitbeck,  by  an  instrument  in 
writing,  sealed  and  indorsed  on  the  back  of  the 
sheriff's  deed  to  him  expressing  a  consideration 
of  $10  paid.  This  conveyance  or  assignment 
bears  date  in  1820,  but  is  proved  to  have  been 
made  in  1823  or  1824. 

*John  Whitbeck  conveyed  his  inter- [*269 
est  in  the  farm  to  his  son,  the  defendant,  in 
1820,  about  the  time  when  he  took  possession 
of  it,  as  it  would  seem  by  way  6f  gift  or  ad- 
vancement ;  and  at  the  time  of  the  settlement 
said,  that  as  he  had  given  John  I.  the  farm,  he 
must  or  ought  to  pay  the  plaintiff's  claim's 
upon  it ;  and  the  subsequent  promise  of  the 
defendant  to  pay,  shows  that  he  admitted  the 
propriety  and  justice  of  the  arrangement. 

I  am  inclined  to  think  the  plaintiff  had  an 
equitable  title  to,  or  interest  in  the  farm  in 
question,  which  was  a  good  consideration  for 
the  promise  of  the  defendant.  It  will  be  recol- 
lected that  the  plaintiff  had  actually  paid  Peter 
Whitbeck  the  amount  of  his  judgment,  prior 
to  the  settlement  with  the  defendant,  upon  the 
understanding  or  agreement  that  Peter,  who 
had  the  legal  title  to  the  farm,  should  hold  it 
for  the  benefit  and  subject  to  the  control  of  the 
plaintiff.  This  created  a  trust  which,  I  appre- 
hend, might  have  been  enforced  in  a  court,  of 
equity.  It  was,  in  effect,  a  repurchase  of  the 
farm  by  the  plaintiff,  by  a  parol  agreement,  and 
the  consideration  money  paid.  The  case  of 
Jackson  v.  Morse,  16  Johns.,  197,  shows,  that 
although  the  purchaser,  under  such  circum- 
stances, does  not  become  seised  at  law,  still  he 
acquires  an  equitable  interest,  which  a  Court 
of  Chancery  will  protect  and  enforce,  by  a  de- 
cree for  the  specific  performance  of  the  con- 
tract. The  conveyance,  then,  from  Peter  to 
John  Whitbeck,  must  be  deemed  as  made  at 
the  instance  and  for  the  benefit  of  the  plaintiff, 
and  would,  unquestionably,  have  been  a  good 
consideration  for  a  promise  on  the  part  of  the 
grantee.to  pay  the  price  or  consideration  money 
to  the  plaintiff.  The  promise  to  pay  for  land 
actually  conveyed  need  not  be  in  writing.  (20 
Johns.,  340.)  John  I. Whitbeck,  the  defendant, 
having  succeeded  to  all  the  rights  and  interest 
of  his  father  in  the  premises,  by  a  conveyance 
from  him,  upon  the  understanding  or  agree- 
ment (as  the  evidence  warrants  the  belief)  that 
he  should  satisfy  the  claim  of  the  plaintiff,  his 
express  promise  to  the  plaintiff  to  pay,is  clearly 
founded  on  a  good  consideration,  and  is  not 
within  the  Statute  of  Frauds.  It  is  not  a  promise 
to  pay  the  debt  *of  another.  By  the  [*27O 
contract  bevween  him  and  his  father,  he  had 
made  the  debt  his  own.  Upon  a  consideration 
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moving  from  the  father  to  him,  he  promised  to 
pay  a  third  person,  to  whom  the  father  was  in- 
debted. Here  is  an  entirely  new  consideration 
for  the  promise,  which  makes  it,  in  effect  and 
in  judgment  of  law,  the  debt  of  the  son. 

This  case  is  clearly  distinguishable  from  that 
of  Van  Alstine  v.  Wimple,  5  Cow.,  162.  There, 
when  the  contract  was  made  with  Wimple,  Van 
Alstine  had  no  interest,  either  legal  or  equi- 
table, in  the  land.  He  had  not  repaid  the  pur- 
chase money  to  Olcott,  who  purchased  under 
the  execution.  Olcott  verbally  agreed  to  re- 
linquish his  purchase  to  Wimple,  and  Wimple 
agreed  to  pay  Van  Alstine  $600  for  the  land. 
If  Olcott  haa  refused  to  carry  this  agreement 
into  effect.he  could  never  have  been  compelled 
to  perform  it.  It  was  an  agreement  in  relation 
to  land  and,  therefore,  void  ;  and  it  was,  as  to 
him,  entirely  without  consideration. 

The  parol  evidence  to  show  the  true  consid- 
eration of  the  deed,  or  assignment,  from  Peter 
to  John  Whitbeck,  was  properly  received.  The 
plaintiff  was  not  a  party,  nor,  in  strictness,  I 
apprehend,  a  privy  to  that  conveyance  ;  and 
the  rule  which  prohibits  the  contradiction  by 
parol  of  what  is  expressed  in  a  deed,  even  if 
applicable  to  the  consideration,  I  understand 
is  confined  to  the  parties  or  privies  to  the  deed. 
The  rule  is  founded  on  the  principle  that  a 

Sarty  is  estopped  from  impeaching  or  contra- 
icting  his  own  deed.  But  the  rule  does  not 
apply  to  the  acknowledgment  of  consideration 
paid,  in  a  deed,  even  as  between  the  parties. 
Shepherd  v.  Little,  14  Johns.,  210;  Bowen  v. 
Bell,  20  Johns.,  338. 

I  see  no  error  in  the  charge  of  the  judge.  The 
only  question  of  fact  was,  whether  the  defend- 
ant made  the  promise  relied  upon.  If  he  did, 
it  was  a  question  of  law,  whether,  under  all  the 
circumstances  of  the  case,  the  promise  was 
binding. 

There  is  nothing  in  the  ground  of  newly  dis- 
covered evidence.  It  is  strictly  cumulative 
upon  one  of  the  principal  points  in  controversy 
upon  the  first  trial. 

Motion  for  new  trial  denied. 

Cited  in— 4  Hill,  487  ;  13  Hun.,  185 :  5  Barb.,  457 ;  10 
Barb.,  587 :  47  Barb.,  219 ;  6  Duer,  572 :  2  Rob.,  620 ;  2 
McLean,  546 ;  9  Allen,  390. 
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HOFFMAN. 

Deed  with   Warranty  Passes  Subsequently  Ac- 


quired Title— Estoppel—  Recital  may  Limit 
Warranty — Judgment  of  Foreclosure  as  an 
Estoppel. 

All  the  parties  defendants  to  a  bill  of  foreclosure 
in  the  Court  of  Chancery  are  stopped  from  question- 
ing the  title  derived  from  the  decree  of  sale. 

A  grantor,  having  no  title,  conveys  with  cove- 
nants of  seisin,  quiet  enjoyment  and  warranty.  He 
afterwards  acquires  title.  This,  in  general,  inures 
to  the  benefit  of  the  grantee  by  way  of  estoppel 
against  the  grantor,  who  cannot  recover  the  land 
from  the  grantee  in  virtue  of  the  subsequently  ac- 
quired title. 

But  where  a  grantor  recites  in  his  deed  that  the 
grant  is  subject  to  a  certain  claim  (e.  g.,a  mortgage), 
and  then  covenants  that  he  is  seised,  that  the  grant- 
ee shall  quietly  enjoy,  and  that  the  grantor  win  war- 
rant against  all  claims.the  recital  qualifies  the  cove- 
nants, and  prevents  their  application  to  such  claim. 

Where  there  is  anything  for  a  warranty  to  operate 
upon,  the  doctrine  of  estoppel  does  not  apply. 

Nor  does  it  apply  except  as  between  the  same  par- 
ties acting  in  the  same  character. 

Citations— Norris,  Peake,  98;  1  Cow.,  126;  13  Johns., 
463. 

T^JECTMENT  for  50  acres  of  land  in  the 
-Ci  Town  of  Shawangunck,  Ulster  Co. ;  tried 
at  the  circuit  in  that  county,  in  Nov.,  1826,  be- 
fore Betts,  late  Circuit  J. 

At  the  trial  the  following  facts  were  in  evi- 
dence: About  the  year  1809  Nicholas  Harden- 
burgh  died  intestate,  seised  in  fee  of  a  farm 
of  about  250  acres  in  Shawangunck,  and  about 
4,400  acres  in  the  Hardenburgh  patent,  in  Del- 
aware and  Sullivan  Counties.  In  1788  the  in- 
testate had  mortgaged  his  farm  to  Thomas  El- 
lison, to  secure  the  payment  of  $966.12.  Levi 
Van  Keuren,  one  of  the  lessors  of  the  plaintiff, 
and  Nicholas  Hardenburgh,  the  intestate's  son, 
became  administrators  of  his  estate.  Some  time 
after  his  death,  they  reported  his  debts  to  the 
surrogate  at  $3,116  beyond  what  the  personal 
assets  would  pay,  including  the  Ellison  mort- 
gage, stated  at  $2,009.82.  The  Shawangunck 
farm  was,  in  fact,  worth  sufficient  to  pay  all 
the  debts  and  something  more,  and  the  Dela- 
ware and  Sullivan  lands  were  worth  at  least 
$2,200.  In  Dec.,  1812,  the  surrogate  of  Ulster, 
on  the  application  of  the  administrators,  made 
an  order  for  the  sale  of  the  Shawangunck  farm 
for  the  payment  of  debts  ;  and  Sep.  7,  1814, 
the  administrators,  acting  under  that  order  and 
by  deed  reciting  it,  conveyed  to  Herman  Rug- 

§les  in  fee  the  premises  in  question,  part  of  the 
hawangunck  farm,  for  the  consideration  of 
$1,125,  superadding  personal  covenants  by  Levi 
Van  Keuren  and  Nicholas  Hardenburgh,  the 
administrators,  of  seisin  and  power  of  sale,  of 
quiet  enjoyment  and  of  general  warranty.  July 
4,  1816,  Ruggles  conveyed  the  50  acres  to 


NOTE.— Covenant  of  warranty— Estoppel  of  grantor 
from  setting  up  subsequently  acquired  title. 

A  conveyance  by  one  without  title  with  a  general 
wai-ranty  estops  him  from  setting  up  a  subsequently 
acquired  title.  Jackson  v.  Wright,  14  Johns.,  193 ; 
Jackson  v.  Stevens,  13  Johns.,  316 ;  Jackson  v.  Mats- 
dorf ,  11  Johns.,  91 ;  Jackson  v.  Winslow,  ante,  p.  13 ; 
Jackson  v.  Bull,  1  Johns.  Cas.,  81 :  2  Cai.  Cas..  301 ; 
Jackson  v.  Murray,  12  Johns.,  201 ;  Jackson  v.  Hub- 
ble, 1  Cow.,  613 :  Van  Home  v.  Grain,  1  Paige,  455 ; 
Kellogg  v  Wood,  4  Paige,  578 ;  Bank  of  Utica  v. 
Mesereau,  3  Barb.  Ch.,  528;  House  v.  McCormick,  57 
N.  Y.,  310;  Vanderheyden  v.  Crandall,  2  Den.,  9;  1 
N.  Y.,  49;  Jackson  v.Waldron,  13  Wend.,  189 ;  Mickles 
v.  Townsend,  18  N.  Y.,  577;  Comstock  v.  Smith, 
13  Pick.,  119 ;  White  v.  Patten,  24  Pick.,  324  ;  Baxter 
v.  Bradbury,  20  Me.,  260;  Blanchard  v.  Ellis,  1  Gray. 
198;  Clark  v.  Baker,  14  Cal.,  630;  Chamberlain  v. 
Meeder.  16  N.  H..  381;  King  v.  Gilson,  32  111.,  353; 
Kimball  v.  Schoff,  40  N.  H.,  190 ;  Burton  v.  Reeds,  20 
Ind.,  93 ;  Plympton  v.  Converse,  42  Vt.,  712 ;  Middle- 
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bury  College  v.  Chenery,  1  Vt.,  336 ;  Hutchinson  v. 
Coleman,  2  J.  J.  Marsh.,  244 ;  Crocker  v.  Pierce,  31 
Me.,  177  ;  Reese  v.  Smith,  12  Mo.,  344 ;  Jones  v.  King, 
25  111.,  388 ;  Terrett  v.  Taylor,  13 U.  S.  (9  Cr.),  53 ;  Bush 
v. Marshall,  47  U.  S.  (6  How.),  291 ;  Walker  Am.  Law, 
383 ;  Rawle  Cov.,  3d  ed.,  c.  9 :  2  Smith  Lead.  Cas.,  5th 
Am.  ed.,  626,  and  authorities  there  cited ;  3  Washb. 
Real  Prop.,  pp.,  107-117,  466,  479,  and  authorities 
cited ;  Co.  Litt.,  265  a. 

"He  is  not  permitted  to  attack  a  title,  the  validity 
of  which  he  has  covenanted  to  maintain."  Clark  v. 
Baker,  14  Cal.,  612,  630. 

This  estoppel  extends  to  att  those  in  privity  with  the 
grantor.  Bates  v.  Norcross,  17  Pick.,  14 ;  Cole  v.  Ray- 
mond, 9  Gray,  217 ;  Torrey  v.  Minor,  1  Smedes  &  M. 
Ch.,  489 ;  Oliver  v.  Piatt,  44  U.  S.  (3  How.),  412. 

Where  there  is  no  warranty,  a  title  not  in  esse  will 
not  pass  by  way  of  estoppel.  See  Jackson  v.  Wins- 
low,  ante,  p.  13,  note. 

As  to  what  amounts  to  a  breach  of  warranty,  see 
Vanderkarr  v.  Vanderkarr,  11  Johns.,  122,  note. 
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Thomas  Bruyn  ;  and  Hoffman,  the  defendant, 
entered,  and  is  in  possession  under  an  agree- 
ment to  purchase  of  Bruyn. 
272*1  *About  the  year  1821  Ellison's  repre- 
sentatives filed  their  bill  in  the  Court  of  Chan- 
cery for  foreclosure  of  the  mortgage  of  1788, 
to  which  they  made,  among  others,  Van  Keu- 
ren,  Bruyn  and  Hoffman  parties.  The  master's 
report  stated  $2,814.72  to  be  due  on  the  mort- 
gage ;  and  Oct.  28,  1814,  a  part  of  the  mort- 
gaged premises,  including  the  50  acres  in  ques- 
tion, was  sold  by  a  master,  and  conveyed  under 
the  decree  in  the  chancery  cause,  to  Levi  Van 
Keuren,  the  lessor  of  the  plaintiff  and  admin- 
istrator of  the  mortgage,  who  joined  as  such 
in  the  deed  to  Ruggles.  July  5,  1825,  while 
Hoffman  was  in  possession,  Van  Keuren  con- 
veyed the  lands  purchased  by  him  to  Jansen 
and  Otis,  the  two  other  lessors  of  the  plaintiff. 

Verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  this  court. 

Mr.  J.  Sudam,  for  the  plaintiff. 

Mr.  C.  H.  Ruggles,  contra. 

Curia,  per  SUTHERLAND,  J.  The  defendant 
and  those  from  whom  he  derives  his  title,  hav- 
ing been  parties  to  the  suit  in  chancery,  insti- 
tuted by  the  representatives  of  Ellison  for  the 
foreclosure  of  the  mortgage  given  by  Harden- 
"burgh  to  Ellison,  are  estopped  from  denying 
the  title  of  any  bona  fide  purchaser  at  the" sale 
made  under  the  decree  of  f orclosure  in  that 
•cause.  If  there  was  any  valid  defense  to  that 
suit,  or  any  equitable  ground  on  which  the 
premises  in  question  were  entitled  to  exemp- 
tion from  the  operation  of  that  mortgage,  it 
should  then  have  been  put  forth.  Having  sub- 
mitted to  those  proceedings  in  silence,  the  par- 
ties defendants  to  that  suit  cannot  now  be  heard 
to  impeach  the  title  which  resulted  from  them. 
<Norris,  Peake,  98.) 

This  position  seems  to  be  conceded  by  the 
•counsel  for  the  defendant,  and  he,  therefore, 
contended  that  when  Levi  Van  Keuren,  the 
lessor  of  the  plaintiff,  purchased  the  premises 
in  question  at  the  master's  sale,  the  title  thus 
acquired  inured  to  the  benefit  of  his  grantee 
and  his  assigns;  so  that,  in  truth,  the  defend- 
ant's title  is  also  in  this  manner  derived  from 
the  deed  of  the  master  in  chancery,  under  the 
decree  of  foreclosure.  This  is,  in  fact,  the 
273*]  principal,  if  not  the  only  point  *in  the 
cause.  Ruggles,  under  whom  the  defendant 
holds,  purchased  at  a  sale  made  by  Van  Keu- 
ren and  Hardenburgh,  as  administrators  of 
Nicholas  Hardenburgh,  the  elder,  in  pursu- 
ance of  an  order  of  the  surrogate  of  Ulster  Co. 
This  order  was  made  upon  the  application  of 
the  administrators,  for  the  purpose  of  raising 
a  fund  to  pay  the  debts  of  the  intestate  ;  and 
by  the  express  terms  of  the  order,  the  premises 
were  to  be  sold,  subject  to  the  Ellison  mort- 
gage. The  deed  executed  by  the  administra- 
tors recites  the  proceedings  before  the  surro- 
gate, and  the  order  of  sale.  Ruggles,  there- 
fore, was  fully  apprised  that  he  purchased  sub- 
ject to  the  mortgage  :  and  although  the  deed 
also  contained  a  personal  covenant  of  seisin, for 
quiet  enjoyment,  and  a  covenant  of  general 
warranty,  yet  those  covenants  cannot,  I  think, 
be  fairly  construed  as  relating  to,  or  embrac- 
ing the  Ellison  mortgage,  which,  in  a  previous 
part  of  the  deed,  had  been  recited  as  a  subsist- 
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ing  incumbrance  upon  the  premises  conveyed. 
(1  Cow.,  126.)  Those  covenants  may  have  their 
full  operation  and  effect  by  being  considered  as 
applicable  to  all  other  incumbrances  except  the 
mortgage  ;  and  it  is  a  general  rule  that  where 
there  is  anything  for  the  warranty  to  operate 
upon,  the  doctrine  of  estoppel  will  not  apply. 

The  construction  contended  for  by  the  de- 
fendant renders  the  deed  contradictory  and  in- 
consistent in  its  very  terms.  If  it  had  been  the 
intention  of  the  administrators  to  protect  the 
purchaser  at  the  sale  made  by  them,  against 
the  mortgage,  which,  by  the  very  terms  of  the 
order  of  sale, was  to  remain  a  charge  upon  the 
premises  sold,  they  would,  most  probably,  have 
resorted  to  a  special  covenant,  which  would 
clearly  and  explicitly  have  expressed  that  in- 
tent; and  not  to  the  general  covenant  of  war- 
ranty, which,  on  its  face,  is  inconsistent  with 
the  previous  recitals  in  the  deed. 

I  should,  therefore,  question  whether  Rug- 
gles could  maintain  an .  action  against  the  ad- 
ministrators upon  this  covenant,  the  mortgage 
having  been  expressly  noticed,  as  an  incum- 
brance subject  to  which  the  purchase  was  made 
by  them. 

But  the  purchase  in  this  case  was  made  by 
Van  Keuren,  in  his  individual  character;  and 
the  covenant  was  made  by  him  *and  [*274 
his  co-administrator;  and  the  doctrine  of  estop- 
pel does  not  apply,  except  between  the  same 
parties,  acting  in  the  same  character.  Jackson 
v.  Mitts,  18  Johns.,  463. 

I  am,  therefore,  of  opinion  that,  under  the 
circumstances  of  this  case,  the  purchase  of  the 
premises  in  question,  made  by  Van  Keuren, 
did  not  inure  to  the  benefit  of  Ruggles,  his 
grantee  and  his  assigns. 

If,  as  the  evidence  seems  to  show,  the  residue 
of  the  mortgaged  premises,  beyond  the  parcel 
purchased  by  Ruggles,  was  sufficient  to  have 
satisfied  Ellison's  mortgage,  it  was  in  the  power 
of  the  defendant  to  have  procured  the  sale  of 
the  residue  under  the  decree  of  foreclosure  in 
the  first  instance,  if  he  had  made  a  proper  state- 
ment of  his  case  in  answer  to  the  bill.  If  he 
should  eventually  be  prejudiced,  therefore,  it 
will  be  attributable  to  his  own  neglect. 

The  plaintiff  is  entitled  to  judgment. 

Judgment  for  tlie  plaintiff. 

Cited  in-11  Wend.,  319 ;  2  Den..  25 ;  68  N.  Y.,  468  ; 
11  Barb..  157 ;  9  Leg.  Obs.,  296 ;  23  Hun.  384. 


STEPHENS  9.  BAIRD. 

Justice  Court — Practice — Agreement  to  Waive 
Pleadings — Effect  of — Sales  by  Constables  on 
Execution. 

The  parties  in  a  justices'  court  agreed,  on  the  sug- 
gestion of  the  justice,  to  waive  their  pleadings,  and 
go  into  their  cause  on  the  merits.  On  judgment  be- 
ing given  one  of  the  parties  appealed, and  the  Justice 
returned  the  agreement.  Held,  that  no  objection 
could  have  taken  to  the  form  of  the  pleadings  before 
the  justice,  and  that  the  agreement  extended  also  to 
the  cause  in  the  C.  P.  on  appeal ;  and  that  no  ob- 
jection to  the  form  of  the  pleading  could  be  taken 
there. 

S.,  owning  property,  pointed  it  out  to  a  constable 
as  belonging,  one  fifth  of  it  to  I !.,  against  whom  the 
constable  had  an  execution,  and  was  inquiring  of 
the  property  with  a  view  to  the  levy.  The  constable 
levied,  S.  receipted  the  property  to  the  constable, 
and  B.'s  right  was  afterwards  sold,  and  bid  off  by  a 
third  person,  bona  fide,  under  the  execution.  8.  then 

COWEN  9. 


1828 


STEPHENS  v.  BAIRD. 


274 


•  sold  the  property;  and  in  an  action  by  the  purchaser 
forthe  a  vails,  would  have  shown  that  B.  had  no  title, 
inasmuch  as  he  had  not  fulfilled  a  certain  contract, 
on  which  the  one  fifth  was  to  vest  in  him.    Held, 
inasmuch  as  notice  was  not  given  of  the  contract  to 
the  purchaser,  he  had  a  right  to  purchase  upon  the 
faith  of  S.'s  admissions,  who  should  be  estopped, 
under  the  circumstances,  to  deny  B.'s  interest :  and 
that  S.  should  account  to  the  purchaser  for  the  value 
of  the  one  fifth. 

Where  several  parcels  of  property  are  sold  under 
an  execution  at  one  bid,  though  the  sale  might  have 
been  fairer,  and  the  property  brought  more  in  sepa- 
rate parcels ;  yet  a  tnird  person,  not  a  creditor,  has 
no  right  to  object  the  manner  of  sale.  The  title 
passes  by  such  a  sale  as  to  strangers. 

ON  ERROR  from  the  Court  of  C.  P.  of  the 
County  of  Chenango. 

275*]      *Mr.  J.  A.  Collier,  for  the  plaintiff 
in  error. 

Mr.  J.  Sudam.  contra. 
Curia,  per  SUTHERLAND,  J.    This  is  a  writ 

•  of  error  to  the  Court  of  Common  Pleas  of  the 
County  of  Chenango.    The  suit  was  originally 

•  commenced  by  Baird,  the  defendant  in  error, 
against  Stephens,  the  plaintiff  in  error,  before 
a  justice  of  the  peace,  where  Baird  obtained  a 
judgment  for  $25  damages  and  $3.39  costs, 
from  which  judgment  Stephens  appealed.     It 
appears,  from  the  return  of  the  justice,  that 
the  plaintiff  declared,   before  the  justice,  in 
trover,  for  the  taking  and  converting  by  the 

•  defendant  of  a  certain  quantity  of  lumber.  The 
pleading  having  become  somewhat  special  and 

•  complicated,  the  justice  proposed  to  the  parties 
that  they  should  waive  their  pleadings  and  try 
their  cause  upon  its  merits,  and  that  no  witness 
should  be  excluded  who  should  be  offered  to 
show  the  equitable  rights  of  the  parties.    This 
suggestion  was  assented  to,  and  the  justice 
states  that  the  cause  was  investigated  on  those 
grounds;  that  is,  as  I  understand  it,  all  objec- 
tions to  the  form  of  the  pleadings  was  expressly 
waived.     The  lumber,  for  the  conversion  or 
proceeds  of  which  the  suit  was  brought,  it  ap- 
peared from  the  evidence  in  the  C.  P.,  was 
originally  the  property  of  one  Allen  Benedict; 
and  the  title  of  the  plaintiff  below  was  derived 
from  a  sale  under  a  justice's  judgment  in  favor 
of  one  Joseph  Tillotson,  against  Allen  Benedict 
and  one  James   Stephens,  for  $21.10.     This 
judgment  was  duly  proved. 

The  plaintiff  below  also  proved  another  judg- 
ment in  favor  of  Barnard  &  Hatch,  against 
Benedict,  for  about  $15. 

It  appeared  from  the  evidence,  and  the  ad- 
mission of  the  parties,  that  the  lumber  in  ques- 
tion was  the  joint  property  of  the  defendant 
below,  John  Stephens  and  Benedict,  one  fifth 
of  it  belonging  to  Benedict,  and  the  other  four 
fifths  to  Stephens;  and  the  constable  who  levied 
the  execution  of  Tillotson  against  Benedict 
testified  that  he  called  on  John  Stephens,  the 
defendant  below,  and  told  him  he  had  an  exe- 
cution against  Benedict,  and  wished  him  to 
point  out  to  him  what  lumber  Benedict  had  at 
his  mill.  Stephens  then  showed  him  a  pile  of 
276*]  boards  and  *some  logs,  and  told  him 
that  Benedict  owned  one  fifth  part  of  each. 
'  The  witness  then  levied  on  one  fifth  part  of 
those  boards  and  logs,  and  the  defendant, 
Stephens,  receipted  them  to  him.  Nothing  was 
said  by  Stephens  about  anything  to  be  done  by 
Benedict.in  order  to  perfect  his  title  to  the  lum- 
ber. The  witness  also  levied  upon  the  house- 
hold furniture  and  growing  crops  of  Benedict. 
Co  WEN  9.  N.  Y.  R.,  9. 


On  the  day  of  sale  Benedict,  the  defend- 
ant in  the  execution,  requested  the  constable 
to  put  up  all  the  property  for  sale  at  once,  stat- 
ing that  an  arrangement  had  been  made  be- 
tween him  and  the  plaintiff  in  the  execution 
and  Baird,  by  which  Baird  was  to  bid  off  the 
property  and  pay  the  amount  of  the  execution 
and  also  the  judgment  of  Barnard  &  Hatch, 
whether  the  property  brought  that  amount  or 
not;  and  he  and  Baird  were  to  settle  after- 
wards. The  property  was,  accordingly,  put 
up  in  a  lump,  and  Baird  purchased  it,  being 
the  highest  bidder,  for  $12,  and  paid  Tillot- 
son's  execution  for  $21.10,  and  Barnard  & 
Hatch's  judgment  for  about  $15.  The  witness 
sold  the  right  and  title  of  Benedict  to  the 
boards  and  logs,  and  did  not  remove  them. 
He  also  testified  that  the  defendant  below  had 
informed  him  that  the  whole  quantity  of 
boards  was  22,000  feet;  that  he  rafted  them  to 
Baltimore,  and  sold  them  for  $9  per  thousand 
and  was  ready  to  pay  over  to  the  plaintiff  be- 
low one  fifth  of  the"  proceeds,  deducting  cer- 
tain claims  of  his  on  account  of  Benedict's  not 
having  complied  with  his  contract  in  relation 
to  the  lumber.  The  plaintiff  below  also  proved 
that  the  boards  were  worth,  at  the  mill,  from 
$4.50  to  $5  per  thousand. 

The  defendant  below  then  opened  his  de- 
fense, and  contended:  1.  That  the  sale  of 
Benedict's  property  was  fraudulent  and  void, 
on  account  of  its  having  been  sold  en  masse, 
and  that  the  plaintiff  below,  therefore,  acquired 
no  title  under  the  sale.  2,  That  Benedict  had 
no  interest  in  the  lumber  which  could  be  sold 
under  an  execution,  all  his  interest  being  under 
a  special  executory  contract,  which  at  the  time 
of  the  levy  was  open  and  unexecuted.  3.  If 
such  interest  could  be  sold,  then  Baird,  the 
purchaser,  was  bound  to  perform  Benedict's 
part  of  the  contract,  before  he  could  claim  any 
thing  under  the  sale.  4.  That  the  taking  of 
the  boards  to  *market  by  Stephens,  and  [*2  7  7 
selling  them,  were  authorized  by  the  special  con- 
tract between  him  and  Benedict  and,  conse- 
quently, were  not  a  conversion  of  the  proper- 
ty; and  if  he  was  liable  at  all,  it  w&sinassump- 
sit,  and  not  in  this  form  of  action.  The  de- 
fendant below  then  offered  to  prove  the  spe- 
cial contract  between  him  and  Benedict,  in  re- 
lation to  the  lumber;  which  was  objected  to  by 
the  plaintiff,  on  the  ground  that  the  defendant 
had  pointed  out  this  lumber  to  the  officer  when 
he  came  to  levy  his  execution,  as  the  property 
of  Benedict,  liable  to  be  levied  upon — in  con- 
sequence whereof  it  had  been  sold  to  the  plaint- 
iff below,  and  a  third  person  had  become  the 
purchaser.  The  objection  was  overruled  and 
the  defendant  below  proved  that  the  logs,  out 
of  which  the  boards  were  sawed,  were  taken 
from  a  lot  of  Benedict;  that,  by  the  contract 
between  them,  they  were  to  draw  and  saw  the 
logs,  and  put  their  boards  into  a  raft  together, 
and  that  Stephens  was  then  to  run  them  at  his 
own  expense,  and  Benedict  was  to  have  one 
fifth  of  the  proceeds;  and  it  was  proved  that, 
at  the  time  of  the  sale,  part  of  the  logs  were 
not  sawed,  and  that  Benedict  did  not,  after 
that,  assist  in  sawing  them,  or  making  the  raft, 
but  that  the  whole  was  done  by  Stephens. 

The  court  charged  the  jury  that  the  defend- 
ant, Stephens,  had  no  right  to  object  to  the 
sale,  on  the  ground  that  the  property  was  sold 
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en  masse,  inasmuch  as  he  was  not  a  creditor  of 
Benedict,  and  Benedict  himself  requested  that 
it  might  be  so  sold.  2.  That  if  they  believed 
the  testimony  of  the  constable  who  made  the 
levy,  that  the  boards  and  logs  were  pointed 
out  by  Stephens  as  belonging  to  Benedict,  to 
the  amount  of  one  fifth  part,  he  was  precluded 
now  from  denying  that  fact  against  a  bonafide 
purchaser  of  Benedict's  interest;  and  that  was 
an  interest  which  could  be  sold  on  execution; 
and  that  the  acts  of  the  defendant,  in  taking 
the  property  to  Baltimore  and  disposing  of  it, 
amounted  to  a  conversion.  The  defendant  be- 
low excepted  to  the  charge;  and  the  jury 
found  a  verdict  for  the  plaintiff  below  for 
$15  damages,  on  which  the  court  gave  judg- 
ment. 

I  think,  upon  the  whole,  the  charge  of  the 
court  was  correct.  After  the  agreementiof  the 
278*]  parties  before  the  justice.  *the  form  of 
the  declaration  became  immaterial.  All  objec- 
tions on  that  ground  were  expressly  waived; 
and  as  the  cause  upon  appeal  is  tried  upon  the 
pleadings  below,  the  stipulation  must  be  under- 
stood as  extending  to  the  Common  Pleas,  and 
authorizing  any  modification  of  the  pleadings 
which  the  evidence  would  warrant  and  the 
justice  of  the  case  might  require. 

It  does  not  appear  that  Baird,  the  plaintiff  in 
this  action,  after  he  purchased  the  interest  of 
Benedict  in  the  boards,  was  ever  informed  by 
Stephens,  the  defendant, of  the  special  contract 
between  him  and  Baird,  or  was  called  on  to 
fulfill  the  agreement  on  the  part  of  Baird. 
That  ground  does  not  appear  to  have  been  re- 
sorted to  by  the  defendant,  until  after  he  had 
disposed  of  the  boards,  and  was  called  on  to 
account  for  one  fifth  of  their  proceeds.  He 
pointed  out  the  property  as  Benedict's,  for  the 
express  purpose  of  having  it  levied  upon,  with- 
out giving  any  intimation  to  the  officer,  at  the 
time  of  the  levy,  or  to  the  purchaser  at  the 
sale,  that  the  interest  of  Benedict  in  the  prop- 
erty was  affected  by  any  condition  or  qualifi- 
cation whatever.  It  would  be  a  violation  of 
good  faith  to  permit  him  now  to  set  up  any 
special  agreement  between  him  and  Benedict, 
to  defeat  the  title  of  the  plaintiff  below,  who 
was  a  bonafide  purchaser  at  the  constable's  sale. 
Then  was  the  time  for  the  defendant  below  to 
have  given  notice  of  the  special  agreement.  He 
is  precluded,  then,  from  saying  that  Benedict 
had  not  an  interest  in  the  property  which  could 
be  sold  upon  execution,  or  that  that  interest 
was,  subsequently,  forfeited  by  the  omission  to 
fulfill  the  special  agreement  on  his  part. 

The  defendant  had  no  right  to  object  to  the 
manner  of  the  sale.  He  was  not  a  creditor  of 
Benedict;  and  it  was  at  the  express  request  of 
the  defendant  in  the  execution. 

Judgment  affirmed. 

Cited  in-3  Hill,  223,  226 ;  5  Den.,  158:  10  N.  Y.,  419; 
3  Barb..  612 ;  7  Barb.,  410 ;  41  Barb.,  101 ;  43  How.Pr., 
293;  2  E.  D.  8.,  493. 


279*]        *RUSSELL  v.  SCOTT. 

1.  Aged  Man  Living  with  His  Children,  who 
Work  His  Farm,  May  Sustain  Action  for  In- 
jury to  the  Farm.  2.  Reservation  in  Lease  of 
MiU  Site  to  be  Located,  and  Certain  Lands 
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with  Other  Rights — Subsequent  Lease  of  a  Por- 
tion of  Reserved  Lands —  What  Posset — Pre- 
scriptive Right  to  Flow  Neiglibor's  Land. 

An  cured  man,  whoae  children  live  with  him  and 
support  him,  working  his  farm,  but  without  any 
contract  giving  them  or  any  of  them  the  exclusive 
possession,  is  still  BO  possessed  of  his  farm,  in  the 
eye  of  the  law,  as  to  enable  him,  as  possessor,  to 
maintain  an  action  for  any  injury  to  the  farm. 

The  reservation  in  a  lease  of  all  water-courses  on 
the  demised  premises,  suitable  for  the  erection  of 
mills,  with  the  right  of  erectiug  mills  and  other 
works  thereon,  with  three  acres  of  land  adjoining 
thereto,  gives  the  lessor  a  right  to  all  the  mill-seats 
with  the  three  acres,on  the  demised  premises,when- 
ever  he  chooses  to  make  a  location.  It  is  the  same 
as  reserving  all  the  mill-seata  on  the  demised  prem- 
ises, with  the  three  acres ;  but,  it  seems,  would  not 
authorize  the  lessor  to  erect  a  mill  or  mills  on  any 
adjoining  lot,  flowing  three  acres  on  the  demised 
premises. 

A  lease  was  of  a  lot  in  fee.  reserving  seven  acres, 
and  all  water-courses  suitable  for  the  erection  of 
mills,  with  the  right  of  erecting  mills  and  other 
works  thereon,  with  three  acres  of  land  adjoining 
thereto.  Then  the  lessor  demised  in  fee  the  seven 
acres  to  another  lesseee.  Held,  that  this  last  lease 
did  not  carry  to  the  lessee  the  lessor's  reserved 
rights  in  the  first  lease.  Such  rights  were  not  ap- 
purtenant to  the  reserved  land.  They  were  an  in- 
corporeal hereditament, which  will  pass  only  by  ex- 
press grant. 

A  written  declaration,  indorsed  on  the  lease,  after 
the  date,  by  the  lessor,  that  he  intended  to  demise  a 
greater  interest  than  the  lease  expresses,  is  not  op- 
erative to  convey  any  interest. 

The  erection  of  a  mill-dam  on  one's  own  land, and 
flowing  a  neighbor's  land  for  more  than  20  years 
uninterruptedly,  bars  all  right  of  action  in  the 
neighbor ;  but  only  for  the  dam  as  it  stood.  If  it  be 
raised  and  the  flow  increased  within  20  years,  an  ac- 
tion lies. 

A  reservation  of  a  part  of  a  lot  demised,  leaves 
that  part  precisely  as  though  it  had  not  been  a  part 
of  the  lot  demised,  but  had  originally  belonged  to 
an  adjoining  lot. 

Citations-4  Johns.,  83 ;  6  Cow.,  680 :  7  Cow.,  266. 

ON  ERROR  by  Russell,  to  the  Delaware  C. 
P.,  founded  upon  a  bill  of  exceptions  in  a 
suit  there  between  Russell, plaintiff,  and  Scott, 
defendant,  in  which  there  was  a  verdict'  and 
judgment  for  the  defendant.  The  facts  are 
sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  8.  Shencood,  for  the  plaintiff  in  error. 

Mr.  J.  Sudam,  contra. 

Curia,  per  SUTHERLAND,  J.  This  was  an  ac- 
tion on  the  case,  brought  by  Russell  against 
Scott  for  overflowing  the  plaintiff's  land  and 
destroying  a  valuable  spring  of  water,  by  the 
erection  or  raising  of  a  mill-dam.  The  suit  was 
originally  commenced  before  a  justice  of  the 
peace  of  the  County  of  Delaware;  and  was  re- 
moved into  the  Court  of  C.  P.  upon  a  plea  of 
title,  and  brought  from  that  court  into  this 
upon  a  bill  of  exceptions  and  writ  of  error. 
Both  parties  hold  under  leases  in  fee  from  Mrs. 
Montgomery.  The  lease  to  Russell  bears  date 
July  4, 1810;  that  to  Scott  Mar.  1,  1815;  though 
both  parties  appear  to  have  been  in  possession 
of  the  respective  parcels  for  which  their  leases 
were  given,  many  years  before  their  date. 

The  lease  to  Russell  is  for  a  certain  lot  of 
land,  particularly  described,  &c.,  containing 
193  acres,  excepting  thereout  seven  acres  and 
*four  perches,  now  in  the  use  and  oc-  [*28O 
cupation  of  Robert  Scott,  the  defendant,  and 
also  saving  and  reserving  to  Mrs.  Montgomery, 
&c.,  all  water-courses  suitable  for  the  erection 
of  mills,  with  the  right  of  erecting  mills  and 
other  works  thereon,  with  three  acres  of  land 
adjoining  thereto;  and  also  saving  and  reserv- 
ing the  right  to  ere«-t  dams  and  cut  ditches,  for 
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the  use  of  such  waterworks;  and  also  reserving 
all  mines  and  minerals  found  in  the  demised 
premises,  with  the  sole  and  only  right  to  dig 
for  and  work  the  same,  the  lessor  compensat- 
ing the  lessee  for  any  damage  sustained  there- 
by. The  lease  to  Scott  of  the  seven  acres  and 
four  rods,  contained  no  reservation  of  mill 
streams;  and  the  rent  was  proportionably  high- 
er on  that  account.  It  appeared  that  Scott,  as 
early  as  Nov.,  1803,  contracted  with  Russell, 
the  plaintiff.for  the  purchase  of  the  seven  acres 
for  the  express  purpose  of  building  a  grist-mill 
upon  them;  and  the  witness  testified  that  he 
erected  his  mill-dam  immediately  below  the 
plaintiff's  line,  and  that  he  could  not  have  a 
pond  there  without  flowing  back  on  the  plaint- 
iff's land.  The  defendant  had  previously  erect- 
ed a  saw-mill.  The  consideration  paid  by  him 
was  the  raising  of  the  frame  of  a  house  for 
Russell;  and  Scott  was  also  to  pay  the  rent  to 
Mrs.  Montgomery,  or  get  a  separate  lease  for 
it  from  her,  Russell,  probably,  had  a  contract 
for  a  lease  of  the  whole  lot  prior  to  that  time, 
though  the  lease  was  not  given  until  1810;  and 
when  given,  the  seven  acres  which  Scott  then 
held  under  the  contract  with  Russell,  were  ex- 
cepted  from  his  lease,  and  a  separate  lease  for 
them  given  to  Scott.  In  1824  Scott  raised  his 
mill-dam  much  higher  than  it  was  before,  which 
caused  the  injury  complained  of  by  the  plaint- 
iff. The  first  dam  did  him  no  material  injury. 
The  land  of  the  plaintiff  which  was  overflowed, 
including  the  bed  of  the  stream,  was  one  acre 
and  a  half  and  thirty-five  perches. 

The  lease  to  Scott  was  produced,  with  an  in- 
dorsement upon  it  signed  by  Mrs.  Montgomery, 
bearing  date  Sept.  8,  1825,  by  which  she  de- 
clared that  it  was  the  intention  of  the  parties 
to  the  lease,  that  the  lessee,  Scott,  should  have 
a  right  of  erecting  a  mill  upon  the  premises, 
and  enjoy  all  the  rights  reserved  to  the  lessor 
281*J  in  the  lease  to  the  plaintiff,  *Russell. 
The  reading  of  this  instrument  was  objected 
to,  as  was  also  a  copy  of  a  letter  addressed  to 
the  plaintiff  by  David  Thompson,  who  acted 
as  the  agent  of  Mrs.  Montgomery.  The  plaint- 
iff offered  to  show  the  amount  of  damages  sus- 
tained by  him  ;  and  also,  that  -Mrs.  Montgom- 
ery and  the  defendant  had  both  refused  to  make 
him  any  compensation.  The  evidence  was  ex- 
cluded. To  which  decision,  as  well  as  to  the  ad- 
mission of  the  defendant's  evidence,  the  plaint- 
iff excepted. 

The  jury  found  a  verdict  for  the  defendant 
on  the  issue  of  title  to  the  land  and  spring  over- 
flowed by  the  erection  of  the  defendant's  dam. 

It  was  contended  by  the  defendant,  that  the 
plaintiff  had  not  a  sufficient  possession  of  the 
premises  in  question  to  enable  him  to  maintain 
this  action.  He  was  an  old  man,  of  more  than 
90  years  of  age  ;  and  lived  with  his  sons,  who 
worked  his  farm  and  took  care  of  him  and  his 
wife  ;  but  the  title  remained  in  the  old  man, 
and  there  does  not  appear  to  have  been  any 
contract  between  him  and  his  sons  by  which 
the  exclusive  right  of  possession  was  vested  in 
them.  The  possession  of  the  farm,  as  well  as 
the  title,  I  am  inclined  to  think,  was,  in  judg- 
ment of  law,  in  the  plaintiff. 

The  reservation  of  the  seven  acres  by  Mrs. 
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Montgomery,  from  the  lot  leased  to  the  plaint- 
iff, left  those  seven  acres  precisely  as  though 
thev  had  not  been  a  part  of  the  lot  leased,  but 
had  originally  belonged  to  an  adjoining  lot. 
Whether  the  reservation  of  the  water-courses, 
suitable  for  the  erection  of  mills,  with  the  right 
of  erecting  mills  thereon,  with  three  acres  of 
land  adjoining  thereto,  would  authorize  Mrs. 
Montgomery  to  erect  a  mill,  not  upon  the  lot 
leased  to  the  plaintiff,  but  upon  an  adjoining 
lot,  and  build  a  dam  which  would  overflow 
three  acres  of  the  plaintiff's  land,  may  admit 
of  some  question.  The  effect  of  the  reserva- 
tion is,  to  retain  in  the  hands  of  the  lessor  a 
right  to  all  the  mill-seats  on  the  demised  prem- 
ises, with  three  acre's  of  land  adjoining,  when- 
ever she  should  make  a  location.  But  if  there 
is  no  mill-seat  upon  the  lot,  the  reservation  be- 
comes nugatory  and  unavailing.  "  A  water- 
course suitable  for  the  erection  of  mills,"  is 
but  another  expression  for  a  mill-seat  or  seats; 
for  it  is  an  absurdity  *in  terms  to  say  [*282 
that  a  stream  is  suitable  for  the  erection  of 
mills,  upon  which  no  mill  can  be  erected. 

But  admitting  that  Mrs.  Montgomery  would 
have  had  a  right  to  have  erected  a  mill  upon 
the  seven  acres  reserved,  and  to  have  over- 
flowed three  acres  of  the  plaintiff's  land,  did 
that  right  pass  to  the  defendant  by  his  lease? 
The  lease  contained  no  special  provisions.  It 
was  a  simple  lease  in  fee,  reserving  rent  only. 
The  right  to  erect  mills  upon  the  lands  demised 
to  him  was,  undoubtedly,  acquired  by  the  de- 
fendant, but  not  the  right  to  overflow  his 
neighbor's  land  with  his  mill-pond.  That  right 
was  not  appurtenant  or  annexed  to  his  land.  If 
Mrs. Montgomery  possessed  it,  it  was  by  virtue 
of  a  special  reservation  to  herself  ;  it  was  an  in- 
corporeal hereditament  in  her,  which  would 
pass  only  by  express  grant.  Thompson  v.  Greg- 
ory, 4  Johns. ,  83;  Jackson  v.  Vermilyea,  6  Cow., 
680.  Nor  can  the  defendant  derive  any  bene- 
fit from  the  memorandum  on  the  back  of  his 
lease,  made  by  Mrs.  Montgomery  Sept.  8, 1825. 
It  is  a  mere  declaration  of  what  were  Mrs. 
Montgomery's  intentions  in  giving  the  lease. 
It  does  not  purport  to  convey  anything.  It  is 
a  mere  deed  of  confirmation.  But  if  it  did 
convey  anything,  it  was  given  after  the  com- 
mencement of  this  suit,  and  could  not,  of  course, 
affect  the  rights  of  the  parties. 

The  defendant,  under  his  contract  with  the 
plaintiff  prior  to  1803,  erected  a  grist-mill  and 
dam  on  his  seven  acres.  To  the  extent  which 
that  dam  caused  the  plaintiff's  lands  to  be 
overflowed,  the  defendant  is  protected  by  lapse 
of  time.  Stiles  v.  Hooker,  7  Cow. ,  266.  But 
the  dam  was  raised  in  1824,  and  it  is  the  injury 
resulting  from  the  raising  of  the  dam  at  that 
time,  of  which  the  plaintiff  complains.  It  ap- 
pears to  have  driven  the  water  some  twenty  or 
thirty  rods  further  back,  and  to  have  covered 
the  spring  which  supplied  the  plaintiff's  fam- 
ily with  water  for  their  daily  use. 

It  seems  to  me,  therefore,  that  the  plaintiff 
was  entitled  to  recover,  and  that  the  judgment 
below  ought  to  be  reversed. 

Judgment  reversed. 


Cited  in— 19  Barb.,  488;  23  Barb.,  477. 
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RULES 


OP  THE 


COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


AND  THE 


CORRECTION  OF  ERRORS, 

ADOPTED  AT  THE  CITY  OF  ALBANY,  THE   16TH  DAY  OP  APRIL,  1827. 


1THE  plaintiff  in  error  shall  cause  the  writ 
.  of  error,  with  the  transcript  of  the  judg- 
ment or  proceedings  on  which  the  writ  of  er- 
or  is  founded,  to  be  returned  pursuant  to  the 
directions  of  the  statute,  or  lose  the  benefit  of 
the  said  writ,  unless  this  court  shall  see  cause 
to  allow  such  plaintiff  a  further  day  for  that 
purpose. 

2.  If  the  plaintiff  in  error  shall  allege  dimi- 
nution of  the  record.it  shall  be  done  on  the  day 
the  writ  of  error  shall  be  returned,  or  within 
eight  days  thereafter,  and  shall  thereupon-  ap- 
ply to  the  clerk  of  this  court  for  a  certwrari  to 
certify  the  diminution  alleged,  which  the  clerk 
shall  issue  of  course  and  without  special  order, 
which  certwrari  the  plaintiff  in  error  shall  cause 
to  be  duly  returned  within  twelve  days,  or 
shall  lose  the  benefit  thereof,  unless  this  court 
shall  see  cause  to  allow  a  further  day  for  that 
purpose. 

3.  That  the  plaintiff  in  error,  on  the  day  the 
writ  of  error  shall  be  returned,  with  the  tran- 
script of  the  record  or  proceedings,  if  diminu- 
tion shall  not  be  alleged,  and  if  diminution 
shall  be  alleged,  then  on  the  return  day  of  the 
certwrari,  shall  assign  errors  and  file  the  same 
with  the  clerk,  or  in  default  thereof,  the  plaint- 
iff in  error  shall  lose  the  benefit  of  the  writ, 
unless  this  court  shall  see  cause  to  allow  fur- 
ther time  for  that  purpose  ;  and  the  defendant 
288*]  in  error  may  thereupon,  *on  motion, 
obtain  an  order  that  such  writ  of  error  be  dis- 
missed, with  costs  to  be  taxed. 

4.  That  when  the  plaintiff  in  error  shall  have 
filed  an  assignment  of  errors  with  the  clerk  of 
this  court,  an  order  may  be  thereupon  entered 
by  the  plaintiff  in  error  as  of  course,  for  the 
defendant  to  join  in  error  in  eight  days  after 
the  service  of  a  copy  thereof,  or  be  precluded; 
and  if  the  defendant  in  error  shall  not  comply 
with  the  said  order,  he  shall  be  precluded  from 
joining  in  error,  and  the  plaintiff  in  error  may 
take  judgment  by  default. 

5.  That  in  every  cause  upon  a  writ  of  error, 
the  plaintiff  in  error  shall  make  a  case  for  the 
use  of  this  court,   on  the  argument  thereof, 
and  furnish  to  each  member  of  this  court  a 
printed  copy  of  such  case,  on  or  before  the  day 
of  hearing,  or  in  default  thereof  the  plaintiff 
in  error  shall  not  be  heard  in  support  of  the 
errors  assigned. 

6.  The  case  to  be  made  and  printed  upon  a 
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writ  of  error,  shall  consist  of  the  record  or  pro- 
ceed ings  upon  which  the  writ  is  brought,  the 
error  assigned,  a  copy  of  the  reasons  of  the 
court,  and  a  brief  statement  of  the  points  in- 
tended to  be  relied  on  in  argument. 

7.  That  in  cases  of  appeals,  the  petition  of 
appeal  addressed  to  this  court  shall  be  filed  in 
the  office  of  the  register  or  assistant  register, 
with  whom  the  decree  or  order  appealed  from 
shall  have  been  entered  ;  which  petition,  when 
filed  in  the  recess  of  this  court,  shall  pray  that 
the  decree,  decretal  or  other  order  appealed 
from,  may  be  sent  to  this  court  on  the  first  day 
of  the  next  session  thereof,  and  when  filed 
during  the  sitting  of  this  court,  the  same  shall 
pray  that  the  decree,  decretal  or  other  order 
appealed  from,  may  be  sent  to  this  court  with- 
out delay. 

8.  That  in  every  such  petition  of  appeal, 
it  shall  be  sufficient  to  set  forth  the  decree, 
decretal  or  other  order  appealed  from,  with- 
out reciting  the  pleadings  in  the  cause,  and 
stating  that  the  said  decree,  decretal  or  other 
order  so  appealed  from,  or  some  part  thereof 
(specifying  what  part  or  parts  is   erroneous), 
and  that  the  same  ought  to  be  reversed  or  mod- 
ified, as  the  case  may  be. 

*9.  That  the  officer  of  the  Court  of  [*289 
Chancery,  with  whom  such  petition  of  appeal 
shall  be  filed,  shall  make  and  annex  to  the  said 
petition  of  appeal,  the  decree,  decretal  or  other 
order  appealed  from,  and  such  other  orders  as 
may  be  required  to  be  returned  to  this  court, 
without  any  of  the  pleadings,  proofs  and  ex- 
hibits in  the  cause,  and  in  case  the  cause  had 
been  set  down  for  hearing,  and  heard  prior  to 
the  decree  or  order  appealed  from,  then  he 
shall  cause  to  be  annexed  also  a  copy  of  the 
minutes  taken  by  the  register  or  assistant  reg- 
ister, respecting  what  was  read  or  used  in  the 
court  below,  or  offered  and  overruled  on  objec- 
tion, or  admitted  at  the  hearing;  authenticated 
copies  of  which  pleadings,  proofs  and  exhibits, 
or  such  of  them  as  may  be  relied  on  by  either 
party,  shall  be  produced,  at  the  hearing  by  the 
parties. 

10.  That  the  party  appealing  shall,  in  every 
case,  cause  the  petition  of  appeal,  with  the 
matter  to  be  annexed  to  the  same  as  aforesaid, 
to  be  brought  into  this  court,  and  filed  with 
the  clerk  thereof,  by  the  day  mentioned  in  such 
petition,  or  when  duly  prepared  by  the  officer 
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as  before  directed,  or  in  default  thereof  shall 
loose  the  benefit  of  such  appeal,  unless  this 
court  shall  see  cause  to  allow  a  further  day  for 
that  purpose. 

11.  That  on  the  petition  of  appeal  being  filed 
as  aforesaid,  the  appellant  may  thereupon,  as 
of  course,  obtain  an  order  for  the  respondent 
to  answer  the  petition  of  appeal  in  eight  days 
after  service  of  a  copy  thereof,  or  be  precluded; 
and  if  the  respondent  shall  not  comply  with 
the  said  order,  he  shall  be  precluded  from  an- 
swering the  petition  of  appeal,  and  the  appel- 
lant may  proceed  to  take  such  decree  as  the 
case  may  require. 

12.  That  previous  to  any  argument  of  coun- 
sel, upon  any  appeal,  a  state  of  the  case  of  each 
party,  as  it  appears  in  the  pleadings  and  proofs, 
and  a  brief  statement  of  the  points  intended  to 
be  relied  upon  in  argument,  and  to  be  signed 
by  their  respective  counsel,  and  to  which  shall 
be  added  the  reasons  of  the  Chancellor  for  his 
decree,  shall  be  delivered  to  each  member  of 
the  court. 

29O*]  *13.  That  in  cases  of  writs  of  error, 
the  attorneys  for  the  parties  respectively,  and 
in  case  of  appeals,  the  solicitors  for  the  re- 
spective parties  in  the  courts  below,  shall  be 
deemed  the  attorneys  and  solicitors  for  them 
respectively  in  all  "the  proceedings  on  such 
writs  of  error,  or  appeals  in  this  court,  under 
these  rules,  unless  a  new  attorney  or  solicitor 
shall  have  been  employed  in  this  court,  and 
notice  thereof  given. 

14.  All  causes  which  have  been  put  at  issue 
in  this  court,  may  be  brought  on  to  argument 
upon  the  notice  of  either  party,  to  be  served  at 
least  fourteen  days  before  the  day  on  which  it 
is  intended  to  bring  on  the  same,  and  which 
shall  be  some  day  on  which  the  court  shall  be 
in  session  ;  and  a  copy  of  such  notice  shall  also 
be  furnished  to  the  clerk  of  this  court,  at  least 
four  days  before  the  day  appointed  for  argu- 
ment ;  and  the  clerk  shall  make  a  list  of  the 
causes  thus  noticed,  arranging  them  in  the  or- 
der in  which  the  joinder  in  error  or  answer  to 
the  petition  of  appeal  therein  was  filed  ;  and 
when  the  court  shall  be  ready  to  proceed  to  the 
hearing  of  causes,  the  same  shall  be  called  in 
the  order  in  which  they  stand  on  such  list. 

15.  When  any  cause  put  in  the  list  as  afore- 
said shall  be  called  in  its  order,  and  either  party 
shall  fail  to  appear,  the  court  will  proceed  to 
hear  the  cause  ex  parte  upon  the  application  of 
any  party,  having  given  regular  notice,  to  be 
shown  by  affidavit,  or  admission  of  service  of 
notice,  unless  the  court  shall  think  proper  to 
postpone  the  argument  of  such  cause. 

16.  That  when  any  preliminary  question.not 
made  in  the  court  below,  and  not  involving  the 
merits  of  the  cause,  is  presented  for  argument, 
it  shall  be  first  argued  and  passed  upon  by  the 
court ;  and  the  arguments  upon  the  merits  of 
the  cause  shall  be  postponed  until  such  pre- 
liminary question  shall  have  been  disposed  of 
by  the  court,  unless  the  court  shall  otherwise 
direct. 

17.  That  when  the  decision  of  a  cause  de- 
pends upon  distinct  questions,  the  decision  of 
either  of  which  will  dispose  of  the  cause,  the 
questions  shall  be  taken  separately,  if  required 
by  any  three  members. 

291*1  *18.  That  the  remittitur,  in  case  of  a 
writ  of  error,  shall  contain  a  copy  of  the  judg- 
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ment  of  this  court  annexed  to  the  writ  of  error, 
and  the  transcript  of  the  record  of  proceedings, 
as  brought  into  this  court,  under  the  seal  of 
this  court,  and  signed  by  the  clerk  thereof  ; 
and  the  remittitur,  in  case  of  an  appeal,  shall 
contain  a  copy  of  the  decree  or  order  of  this 
court  annexed  to  the  petition  of  appeal, a,nd  the 
matters  thereto  annexed,  as  brought  into  this 
court,  under  the  seal  of  this  court,  and  signed 
by  the  clerk  thereof. 

19.  That  all  costs  awarded  by  this  court  shall 
be  taxed  by  the  Chancellor,  a  judge  of  the  Su- 
preme Court,  or  by  the  clerk  of  this  court,  and 
inserted  in  the  judgment  of  this  court,  and 
form  part  of  the  remittitur,  for  which  costs  the 
Supreme  Court,  in  cases  of  writs  of  error,  shall 
award   execution  according  to  the  course  of 
that  court;  and  the  payment  of  all  costs  award- 
ed by  this  court,  in  cases  upon  appeals,  shall 
be  enforced  by  the  Court  of  Chancery,  accord- 
ing to  the  practice  of  that  court. 

20.  That  no  member  of  this  court  shall,  as 
attorney,  solicitor  or  counsel,  be  concerned  in 
or  argue  any  case  in  this  court,  either  upon  er- 
ror or  appeal,  unless  such  member  was,  with- 
out reference  to  this  court,  actually  retained 
and  employed  in  the  cause  in  the  court  below, 
before  the  judgment  or  decree  on  which  the 
writ  of  error  or  appeal  is  founded  was  ren- 
dered :  provided, however ,  that  this  rule  shall  not 
extend  to  causes  in  which  any  member  of  this 
court  was  actually  retained  as  attorney.solicitor 
or  counsel,  previous  to  his  becoming  a  member 
thereof. 

21.  That  at  the  hearing  of  causes  on  appeal 
or  writs  of  error,  not  more  than  one  counsel 
shall  open  the  argument,  and  no  more  than 
two  counsel  shall  answer,  and  no  more  than 
one  counsel  shall  reply  or  close,  except  in  spe- 
cial cases  on  appeal,  where  there  are  distinct 
parties  on  the  same  side  having  distinct  inter- 
ests in  question. 

22.  That  special  motions  shall  require  a  no- 
tice thereof,  with  copies  of  the  papers,  not  rec- 
ords of  this  court,  to  be  served  at  least  four 
days  before  the  motion  is  made. 

*23.  That  when  an  appeal  from  any  [*292 
decree  of  the  Chancellor  shall  be  heard  in  this 
court,  the  Chancellor  may  state  his  opinion 
upon  every  matter  that  shall  arise  on  such 
hearing,  but  shall  not  have  a  voice  in  the  de- 
cision of  the  court  on  any  question  whatever 
arising  on  such  appeal;  and  that  when  a  cause 
shall  be  brought  into  this  court  by  a  writ  of  er- 
ror on  the  question  of  law  in  a  judgment  of  the 
Supreme  Court,  the  judges  of  such  court  may 
severally  state  their  opinions  upon  every  mat- 
ter that  may  arise  on  such  hearing,  but  shall 
not  have  a  voice  in  the  decision  of  the  court  on 
any  question  whatever  arising  in  the  cause  so 
brought  into  this  court. 

24.  The  service  of  all  motions,  copies  of 
orders  and  affidavits  in  this  court,  during  the 
sitting  of  the  court,  may  be  made  on  the  coun- 
sel of  the  parties  attending  the  court,  and  also 
on  the  agent  in  the  Court  of  Chancery,  or  Su- 
preme Court,  of  the  solicitor  or  attorney  for 
the  parties;  but  when  made  on  agents  or  coun- 
sel, double  the  usual  time  shall  be  required. 

25.  Whenever  a  party  brings  on  a  case  for 
argument,  and  the  reasons  of  the  court  below 
shall  not  be  annexed  to  the  cases  delivered, the 
cause  shall  not  be  heard,  unless  it  appear  by 
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affidavit  that  application  has  been  made  for 
such  reasons,  and  that  the  same  could  not  be 
obtained. 

26.  Orders  to  assign  errors,  to  file  petitions 
of  appeal,  and  to  answer  such  petitions,  or  to 
join  in  error,  may  be  entered  at  any  time  by  the 
clerk,  of  course,  in  the  minutes  of  the  court, 
upon  the  written  request  of  the  solicitor,  at- 
torney or  counsel,   at  the  peril  of  the  party 
entering  the  same, with  the  like  force  and  effect 
as  if  entered  by  direction  of  the  court  during 
its  session. 

27.  Whenever  any  matter  is  moved  for  a 
hearing,  whether  upon  the  merits  or  upon  a 
preliminary  or  interlocutory  question,  pursu- 
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ant  to  notice  for  that  purpose,  and  the  party 
whose  right  it  is  to  appear  and  oppose,  shall 
make  default,  the  court  will  proceed  and 
hear  the  matter  exparte;  and  no  decision 
will  be  given  upon  the  mere  default  of  ap- 
pearance. 

*28.  That  in  cases  not  already  pro-  [*293 
vided  for,  the  practice  of  this  court  shall  be 
similar  to  the  practice  of  the  Court  of  Ex- 
chequer Chamber  in  England  ;  and  that  on  ap- 
peals it  shall  be  conformable  to  that  of  the 
House  of  Lords  in  England,  when  sitting  as  a 
court  of  appeals,  untilfurther  order;  and  that 
all  former  rules  made  by  this  court  relative  to 
its  practice  be  vacated. 
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CASES  ARGUED  AND  DETERMINED 

IN   THE 

'Court  for  the  Trial  of  Impeachments 

AND  THE 

CORRECTION  OF  ERRORS 

OF   THE 


IN  DECEMBER,  1827. 


:SAMUEL  C.  RAYMOND,  Plaintiff  in  Sh-rw, 

v. 
EPHRAIM  WHEELER.  Defendant  in  Error. 

•  Set- Off— Action  by  Judgment  Creditor,  for  Benefit 

of  Assignee  of  Judgment — Debt  Due  Defendant 
Cannot  be  Set  Off— Pleading —  When  Several 
Instruments  Construed  Together  as  One  Con- 
tract, 

In  an  action  on  a  judgment  in  the  name  of  a  judg- 
ment creditor,  for  the  benefit  of  an  assignee  of  the 
judgment,  the  defendant  cannot  set  off  a  debt  due 
to  him  from  the  assignee. 

A  plea  of  set-off  is  inadmissible  under  the  Statute, 
1 R.  L.,  515.  The  defendant  can  avail  himself  of  a 
set-off  by  notice  only  with  the  general  issue. 

In  an  action  by  one  in  his  own  name,  for  a  debt 
due  to  him  in  trust  for  another,  the  defendant  can- 
not set  off  a  demand  against  the  cestui  <jue  trust. 

Where  W.  assigned  a  judgment  in  his  favor  to  L. 
&  K.,  who  gave  notice  to  the  debtor,  and  then  as- 
signed to  R.,  who  assigned  to  another,  notice  of  the 
two  last  assignments  not  being  given  to  the  debtor ; 
in  debt  on  this  judgment  by  the  last  assignee,  in  the 
name  of  W.,  held,  that  the  debtor  could  not  set  off 
a  demand  due  to  him  from  R.,  though  it  was  due 
from  R.  while  he  owned  the  judgment. 

A  special  plea  in  bar,  affirming  a  fact  in  avoidance 
of  the  action,  admits  the  cause  of  action  stated  in 
the  declaration.  E.  g.,  plea  of  payment  to  a  decla- 
ration on  a  judgment. 

896*]     *In  pleading,  a  fact  asserted  on  one  side, 
and  not  denied  on  the  other,  is  admitted. 

Several  instruments  in  writing  and  under  seal, 
passing  between  parties  at  the  same  time,  shall  be 
taken  as  parts  of  the  same  transaction,  and  make 
together  but  one  instrument. 

Thus,  where  a  defendant  was.  after  judgment, 
surrendered  by  his  bail,  but  not  charged  in  execu- 
tion, and  wished  to  visit  his  family ;  and  the  plaint- 
iff consented,  and  acknowledged  payment  of  the 
.  judgment,  under  hand  and  seal,  taking  a  bond  from 
the  defendant,  of  the  same  date  with  the  discharge, 
for  his  return,  reciting  the  surrender  and  the  agree- 
ment that  he  might  visit  his  family,  &c. ;  held,  that 
the  two  papers  should  be  considered  together  as  one 
instrument,  and  were  not  evidence  at  all,  under  a 
plea  of  payment. 

Citations— 1  R.  L.,  515 ;  1  T.  R.,  621 ;  6  Cow.,  693 ;  5 
Cow.,  233  ;  8  Johns.,  152;  10  Johns.,  396. 

ON  ERROR  from  the  Supreme  Court.   8.  C., 
5  Cow.,  231,  by  the  title  of  Wheeler  v.  Ray- 
mond. 

The  cause  was  argued  here  by, 

Mr.  S.  A.  Foot,  for  the  plaintiff  in  error,  and 

Mr.  Talcott,  Atty-Gen.,  contra. 
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JONES,  Chancellor,  examined  the1  questions 
presented  by  the  case  at  large,  and  delivered 
an  opinion  in  favor  of  affirming  the  judgment 
of  the  Supreme  Court,  substantially  on  the 
ground  taken  by  that  court. 

STEBBINS,  Senator.  The  plaintiff  below  de- 
clared in  debt  on  judgment ;  and  the  defend- 
ant below  pleaded  a  release.  The  plaintiff  be- 
low replied  that  he  assigned  the  judgment  to 
Lush  &  Kane,  who  assigned  to  Jonathan  Rob- 
erts, and  that  Roberts  assigned  to  J.  E.  Robin- 
son, for  whose  benefit  the  suit  was  brought. 
To  this  replication  the  defendant  below  pleaded 
a  set-off  against  Roberts,  and  the  plaintiff  be- 
low demurred. 

The  questions  raised  by  the  demurrer  are, 
whether  such  a  set-off  is  available  to  the  de- 
fendant ;  and  whether  a  set-off  can,  in  any 
case,  be  specially  pleaded. 

The  question  discussed  in  the  opinion  pro- 
nounced by  the  Supreme  Court  is,  whether  a 
set-off  can  be  allowed  against  a  cestui  que  trust 
in  an  action  commenced  by  the  trustee.  But, 
with  great  respect,  I  cannot  perceive  that  that 
is  the  precise  question  in  this  cause,  although 
if  it  is  conceded  that  a  defendant  can  in  no  case 
avail  himself  of  a  set-off  against  a  *per-  [*297 
son  not  a  party  to  the  record,  then,  certainly, 
the  defendant  in  this  cause  is  not  entitled  to 
avail  himself  of  the  set-off  pleaded. 

The  person  against  whom  the  defendant 
claims  to  set  off,  is  neither  party  to  the  rec- 
ord, nor  cestui  que  trust,  but  one  through  whose 
hands  the  judgment  has  passed,  and  who,  at 
the  time  of  the  commencement  of  this  suit,  had 
no  legal  or  equitable  claim  to  it.  The  suit  was 
prosecuted  by  Wheeler,  the  nominal  plaintiff 
below,  for  the  benefit  of  Robinson,  the  cestui 
que  trust. 

Although  the  defendant  below  in  this  cause, 
therefore,  may  not  be  entitled  to  set  off  a  de- 
mand against  Roberts,  it  does  not  follow  that 
he  might  not  set  off  a  demand  against  Robin- 
son, the  cestui  que  trust;  and  such,  in  my  judg- 
ment, is  the  true  state  of  the  case. 

Our  Statute,  1  R.  L.,  515,  enacts,  that  if  two 
or  more  persons  dealing  together,  be  indebted 
to  each  other,  or  have  demands  arising  on  con- 
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tract  or  credits  against  each  other,  and  one  of 
them  sue  any  one  or  more  of  the  others,  it  shall 
be  lawful  for  such  defendant  to  plead  the  gen- 
eral issue,  and  give  notice  in  writing  with  the 
said  plea,  of  what  such  defendant  will  insist 
upon  at  the  trial  for  his  discharge,  and  to  give 
any  such  demand,  &c.,  so  given  notice  of,  in 
evidence.  And  if  it  appears  to  the  jury  that 
the  plaintiff  is  overpaid,  then  they  shall  find  a 
verdict  for  the  defendant,  and  certify  to  the 
court  how  much  they  find  the  plaintiff  to  be 
indebted  to  the  defendant,  more  than  will  an- 
swer the  debt  or  sum  demanded  ;  and  the  sum 
so  certified  shall  be  recorded  with  the  verdict, 
and  the  defendant  shall  have  judgment  and 
execution  for  the  same. 

The  English  Statute  differs  from  ours,  by  ex- 
pressly providing  that  the  defendant  may  plead 
a  set  off  specially,  and  by  not  providing  for  the 
recovery  of  any  balance  which  may  be  found 
due  to  the  defendant. 

The  object  of  these  statutes  was  to  settle,  in 
one  suit,  the  existing  demands  between  the 
parties,  without  compelling  them  to  resort,  for 
that  purpose,  to  cross  actions  or  a  bill  in  equity; 
and  the  construction  of  them  has  been  liberal, 
as  the  object  to  be  attained  was  desirable. 
298*]  Considering  that  the  English  Stat- 
ute was  passed  at  a  time  when  assignments  of 
choses  in  action  were  comparatively  but  little 
known,  and  that  it  has,  from  time  to  time,  re- 
ceived the  construction  of  the  courts  in  refer- 
ence to  such  assignments  as  they  became  more 
frequent,  it  is  not  surprising,  perhaps,  that  the 
terms,  persons  dealing  together  and  suing  each 
other,  should  be  held  to  comprehend  other  per- 
sons than  parties  to  the  record,  although,  per- 
haps, the  same  language  used  in  a  statute  passed 
at  this  day,  when  such  assignments  are  matters 
of  daily  occurrence,  might,  with  propriety,  be 
held  to  extend  only  to  the  parties  before  the 
court,  for  the  reason,  that  as  others  were  not 
expressly  provided  for,  the  inference  would  be 
a  fair  one  that  the  omission  was  intentional. 

It  is  matter  of  curiosity  to  observe  the  dif- 
ference of  construction  which  has  been  given 
to  many  of  the  older  statutes  at  different  peri- 
ods, as  the  state  of  society,  or  the  inclination 
of  the  courts,  has  varied.  The  Statute  of  Limi- 
tations, which  was  atone  time  all  but  repealed, 
seems  now  to  be  in  the  course  of  judicial  resto- 
ration ;  and  this  Statute  of  Set-off,  which  has 
for  many  years  been  construed  so  as  to  protect 
almost  every  description  of  equitable  interest, 
seems  now  to  be  gradually  contracting  its 
sphere  of  influence,  so  as  to  embrace  only  the 
mere  parties  to  the  record. 

Whatever  might  be  the  true  construction  of 
the  statute,  if  it  were  now  first  presented  for 
judicial  examination,  it  is  still  a  very  grave 
question,  whether  a  settled  construction  ought 
to  be  altered,  if  it  can  be  adhered  to. 

In  the  case  of  Bottomley  v.  Brooke,  1  T.  R. , 
621,  which  was  an  action  upon  a  bond,  the  de- 
fendant pleaded  that  the  bond  was  given  to  the 
plaintiff,  as  trustee  for  Mrs.  Chancellor,  and 
that  she  was  indebted  to  him  in  a  larger  amount. 
The  plea  was  considered  good  by  the  court,  and 
the  case  was  afterwards  cited  with  approbation 
by  the  English  courts. 

A  similar  set-off  against  the  cestuique  trust  was 
successfully  urged  in  the  case  of  Buggies  v. 
Keeler,  3  Johns.,  263,  in  the  Supreme  Court  of 
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this  State  ;  although  the  question  presented  to 
the  court  was  not  as  to  the  admissibility  of  a 
set  off  on  that  ground,  but  whether  the  demand 
offered  to  be  set  off  was  barred  by  the  Statute 
of  Limitations.  It  is  certainly,  therefore,  not 
*a  strong  case  ;  but  I  apprehend  the  [*299 
general  sense  of  the  community  has  been  in 
accordance  with  these  cases,  until  the  recent 
decisions  in  the  present  cause — 5  Cow.,  233, 
and  Johnson  v.  Bridge,  6  Cow.,  693. 

In  the  case  of  Tuttle  v.  Beebe,  8  Johns.,  152, 
the  defendant  was  allowed  to  set-off  a  bond 
executed  by  the  plaintiff  to  a  third  person, 
which  the  defendant  held  as  assignee;  and  the 
court,  in  their  opinion,  cite  the  case  of  Bot- 
tomley v.  Brooke  as  a  strong  one  in  support  of 
the  principle. 

The  case  of  Tuttle  v.  Beebe  is  recognized  in 
the  opinion  of  the  court  in  this  cause,  and  the 
doctrine  now  seems  to  be,  that  a  defendant 
assignee  is  allowed  to  set  off  against  the  plaint- 
iff, but  that  a  defendant  is  not  allowed  to  set 
off  against  the  real  plaintiff  who  sues  in  the 
name  of  the  trustee,  or,  in  other  words,  that  a 
cestui  que  trust  is  entitled  to  the  privilege  of  set- 
off,  but  that  a  set-off  is  not  admissible  against 
him. 

If  the  equitable  rules  which  have  been  adopt- 
ed by  the  courts  of  law  for  the  protection  of  as- 
signees of  choses  in  action,  are  productive  of 
substantial  justice,  as  without  doubt  they  are, 
it  must  be  conceded  that,  in  cases  of  set-off  es- 
pecially, the  protection  should  be  mutual,  if 
the  terms  of  the  statute  will  warrant  such  a 
construction. 

The  difficulty  arises  from  the  clause  giving 
the  defendant  a  right  to  a  certificate  and  judg- 
ment for  any  balance  that  may  be  found  in  his 
favor:  but  it  appears  to  me  that  difficulty  may 
be  surmounted  without  taking  any  unwarrant- 
able liberty  with  the  terms  of  the  statute  in 
endeavoring  to  carry  into  effect  the  intention 
of  the  Legislature. 

The  first  part  of  the  section  gives  the  right  of 
set-off  between  persons  having  mutual  dealings 
where  one  sues  the  other.  This  has  been  held 
to  comprehend  persons  not  parties  to  the  rec- 
ord, a  cestui  que  trust  of  the  plaintiff  in  Bot- 
tomley v.  Brooke,  and  a  defendant  cestui  que 
trust  in  Tuttlev.  Beebe.  They  were  considered 
the  parties  litigating  and,  therefore,  within  the 
terms  of  the  statute.  But,  by  the  subsequent 
part  of  the  section,  the  certificate  is  provided 
for  when  the  plaintiff  is  found  indebted  to  the 
defendant.  If  it  had  said  plaintiff  on  the  re- 
cord, there  could  have  been  no  difficulty  on  the 
subject. 

*In  case  of  a  set-off  against  the  real  [*3OO 
plaintiff,  not  a  party  to  the  record,  the  defend- 
ant would  be  entitled  to  set-off  to  the  amount  of 
the  plaintiff's  demand,  as  he  is  now  in  England; . 
but  could  have  no  certificate  because  the  party 
suing  was  not  plaintiff  on  the  record. 

Such,  in  my  apprehension,  is  the  fair  con- 
struction of  the  statute;  but,  as  before  intimat- 
ed, I  cannot  perceive  that  the  decision  of  that 
question  is  necessary  in  the  disposition  of  this 
cause;  for  the  person  against  whom  the  defend- 
ant claims  to  set-off  is  neither  party  to  the  rec- 
ord, nor  a  party  litigating;  and  to  such  only  I 
conceive  is  the  Statute  of  Set-off  applicable. 
Mutual  demands  do  not  confer  a  right  of  set- 
off  ;  there  must  be  a  suit  and,  strictly  speak- 
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ing,  I  should  suppose,  there  could  be  no  right 
of  set-off  until  suit  brought. 

The  defendant  has  a  demand  against  Roberts, 
which  he  would  have  been  entitled  to  set-off  in 
a  litigation  with  him;  and  although  it  is  true 
that  an  assignee  takes  a  chose  in  action  sub- 
ject to  all  equities,  yet  there  may  be  equities  of 
which  the  defendant  is  not  in  a  situation  to 
avail  himself  consistent  with  the  forms  of  law, 
or  rather  there  may  be  facts  which,  under 
other  circumstances  than  those  in  which  the 
defendant  is  placed,  would  constitute  an  equity 
in  his  favor. 

He  is  not  precluded,  by  his  situation,  from 
availing  himself  of  any  payment  made  to  Rob- 
erts while  the  judgment  was  in  his  hands;  but 
a  set  off  is  quite  different.  It  involves  a  set- 
tlement of  accounts;  and  if  admissible  against 
intermediate  parties  to  an  instrument,  who  are 
not  themselves  litigating,  it  would  lead,  in 
many  cases,  to  an  almost  endless  investigation 
of  accounts  between  numerous  persons  in  a 
single  suit. 

The  case  of  Alsop  v.  Caines,  10  Johns. ,  896, 
is  anaogous  to  the  present  upon  this  point. 
It  was  brought  in  the  name  of  Alsop,  for  the 
benefit  of  one  Fairchild,  to  whom  the  demand 
had  been  assigned.  The  defendant  pleaded  a 
set-off  against  Riley,  who,  he  averred,  was  the 
original  party  in  interest  or  cestui  qui  trust; 
but  who,  at  the  lime  of  the  commencement  of 
the  suit,  had  no  interest  in  the  controversy.  It 
was  not  a  question  of  set-off  against  a  person 
litigating  as  cestui  que  trust. 
3O1*]  *Ch.  J.  Kent,  in  the  opinion  of  the 
court,  remarked  that  a  court  of  law  could  not 
recognize  and  settle  such  interfering  and  com- 
plicated trusts.  "A  set-off  (he  says)  authorized 
at  law,  under  our  statute,  only  applies  to  the 
case  of  two  or  more  persons  dealing  together, 
and  one  of  them  suing  the  other." 

Being  of  opinion,  with  the  Supreme  Court 
(but  for  different  reasons),  that  the  defense  of 
set-off  set  up  in  this  cause,  is  not  available  at 
law,  and  that  being  the  only  point  discussed 
by  that  court  upon  the  demurrer,  it  is  unneces- 
sary, and  perhaps  unfit,  to  express  an-  opinion 
upon  the  question  arising  out  of  the  form  of 
pleading. 

Per  totam  Curiam, 

Judgment  affirmed. 

NOTE.  There  was  in  this  cause,  in  addition 
to  the  plea  stated  in  5  Cow.,  231,  a  plea  of  pay- 
ment by  the  defendant  below,  on  which  issue 
was  joined;  and  at  the  trial,  a  bill  of  exceptions 
was  taken  as  to  the  proof  of  this  plea,  which 
also  now  made  one  ground  of  the  writ  of  error. 
There  was  no  plea  denying  the  declaration. 

The  following  opinion  of  the  Supreme  Court, 
after  the  argument  of  the  bill  of  exceptions 
before  them,  will  present  the  facts  and  points 
of  the  bill,  with  the  reasoning  and  decision  of 
that  court,  which  were  unanimously  concurred 
in  here. 

OPINION 

Of  the  Supreme  Court,  on  the  Bill  of  Exceptions. 

The  declaration  is  in  debt,  on  a  judgment  in 
the  Supreme  Court,  for  $1,039.30  in  January 
Term,  in  the  year  one  thousand  eight  hundred 
and  twenty,  recovering  for  an  assault  and  bat- 
tery and  costs. 
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Plea,  payment  Sep.  18,  1820. 

Replication,  taking  issue  upon  the  plea  of 
payment. 

The  cause  was  tried  before  Judge  Edwards, 
July  10,  1826.  The  counsel  for  the  plaintiff 
read  the  pleadings  in  the  cause  and  rested.  The 
defendant's  counsel  insisted  that  the  plaintiff 
should  produce  the  record  declared  on,  butthe 
*judge  decided  that  the  production  of  [*3O2 
the  record  was  unnecessary,  under  the  issue 
joined  in  the  cause,  to  which  opinion  the  de- 
fendant's counsel  excepted. 

The  defendant's  counsel  then  produced  an 
instrument  under  seal,  by  which  the  plaintiff 
acknowledges  himself  fully  satisfied  for  all 
claims  and  demands  which  he  had  by  virtue  of 
a  judgment  in  his  favor  against  the  defendant 
for  $950,  damages  and  cost  of  suit,  and  con- 
sents that  the  sheriff  discharge  him  from  his 
imprisonment,  dated  Sep.  18,  1820. 

The  plaintiff  then  produced  an  obligation* 
bearing  the  same  date  with  the  discharge,  by 
which  the  defendant  recites,  that  he  had  been 
surrendered  by  his  bail  in  the  above  cause,  but 
not  charged  in  execution.  He  enters  into  a 
bond  in  the  penalty  of  two  thousand  dollars, 
with  a  condition,  reciting,  that  whereas,  he 
was  desirous  of  returning  to  his  residence  in 
Vt.,  on  account  of  the  ill  health  of  his  family, 
and  it  was  agreed  that  he  might  do  so;  pro- 
vided that  he  should,  on  or  before  Oct.  20,  then 
next,  return  to  the  jail  liberties  of  Albany, 
without  prejudice  to  the  plaintiff's  claim,  and 
subject  himself  to  an  execution,  which  he  en- 
gaged to  do. 

The  judge  decided  that  the  two  instruments 
should  be  taken  together,  and  considered  as 
constituting  one  transaction — that  thus  consid- 
ered, they  amounted  to  an  accord  and  satisfac- 
tion, but  would  not  support  the  plea  of  pay- 
ment ;  and  directed  the  jury  to  find  for  the- 
plaintiff,  which  they  did.  The  defendant's  coun- 
sel excepted  to  the  opinion  of  the  judge. 

There  are  but  two  questions  arising  upon  the 
bill  of  exceptions. 

1.  Was  the  plaintiff  bound  to  produce  the 
record  of  the  judgment  declared  on  ? 

2.  Did  the  facts  proved  amount  to  evidence 
of  payment  ? 

Both  questions  appeared  very  plain  to  the- 
court,  and  they,  therefore,  decided  the  case  out 
of  its  order,  on  the  ground  of  the  f rivolousness 
of  the  bill  of  exceptions. 

1.  It  is  a  fundamental  rule  in  pleading,  that 
a  fact  asserted  on  one  side  and  not  denied  on 
the  other,  is  admitted.     Where,  therefore,  the 
plaintiff  founds  his  action  upon  a  record  of  a 
judgment,  and  the  defendant,  instead  of  plead- 
ing that  there  is  no  such  record,  relies  for  his 
defense  on  the  fact  of  *payment  of  the  [*3O3 
judgment,  he  admits  the  existence  of  the  judg- 
ment, and  takes  upon  himself  the  burden  of 
proving  the  paynent. 

2.  Did  the  facts  proved  show  a  payment? 
Taking  both  instruments  together,  it  seems- 

that  they  prove  this:  that  the  defendant  had 
been  surrendered  by  his  bail,  but  had  not  been* 
charged  in  execution.  His  family  were  in  Vt. 
and  sick,  and  he  wished  to  visit  them.  To  this 
the  plaintiff  agreed,  provided  the  defendant 
would  return  and  surrender  himself  in  execu- 
tion, by  the  time  agreed  on  by  them.  To  effect 
this,  they  were  probably  advised  that  a  dis- 
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-charge  from  the  plaintiff  was  necessary  to  pro- 
tect the  sheriff,  and  it  was  given. 

If  the  first  instrument  taken  alone  amounts 
to  evidence  of  satisfaction,  yet  considered  in 
connection  with  the  second,  the  idea  of  satis- 
tion  or  payment  is  completely  rebutted.  No 
man  would  consent  to  be  imprisoned  upon  a 
judgment  which  he  had  paid. 

The  instrument  signed  by  the  defendant 
shows  that  the  rights  of  the  plaintiff  were  not 
to  be  prejudiced  by  his  leaving  the  custody  of 
the  sheriff.  If  there  had  been  a  payment  of 
the  judgment  the  plaintiff  could  have  no  rights 
to  be  prejudiced.  It  seems  clear,  therefore, 
from  the  two  instruments  together.that  no  pay- 
ment was  in  fact  made.  Whether  they  are  evi- 
dence of  accord  and  satisfaction,  as  was  sug- 
gested by  the  judge  who  tried  the  cause,  is  im- 
material to  the  present  inquiry.  It  is  only  nec- 
essary for  us  to  decide  whether  they  amount 
to  evidence  of  payment.  We  think  they  do  not 
and  that  the  plaintiff  is  entitled  to  judgment  upon 
the  verdict. 


Affirming— 5  Cow.,  231. 
Cited  in— 5  Wend.,  346 :    9  Wend., 
607 ;  3  Barb.,  436  ;  76  111.,  482. 


i ;   11  Wend. 


3O4*]  *JOHN  CLAPP,  Plaintiff  in  Error, 


WILLIAM  BROMAGHAN  ET  ^..Defendants 
in  Error. 

Amendment  of  Writ  of  Error,  as  to  Parties  and 
Return  in  Court  of  Errors — Error  by  One  of 
Several  Parties. 

Writ  of  error  amended  as  to  the  return  and  par- 
ties, in  the  Court  of  Errors. 

A  writ  of  error  returnable  in  the  Court  of  Errors, 
.should  be  made  returnable  at  a  general  session  of 
that  court. 

Judgment  in  partition  is  against  A  and  owners 
unknown.  Either  of  the  defendants  may  bring  er- 
ror, without  joining  any  other,  but  the  record  must 
be  described  correctly  m  the  writ,  as  to  parties. 

Citations— 1  B.  L,,  133,  134,  512. 

A  NOTE  of  this  case,  and  the  decision,  now 
further  noticed,  is  given  in  8  Cow.,  746. 
The  following  opinion  was  delivered,  on  the 
question  of  amendment  there  mentioned,  by 

SPENCER,  Senator.  The  writ  of  error  in  this 
•cause  is  made  returnable  Dec.  26,  last,  and  for 
that  reason  a  motion  is  made  to  quash  it.  It 
is  urged  that  the  special  session  of  this  court 
being  held  on  that  day,  by  virtue  of  a  law 
which  declares  the  purpose  of  the  sitting,  that 
declaration  operates  to  restrict  the  powers  of 
this  court  to  the  purpose  so  declared.  This 
broad  proposition  cannot  be  true ;  for  then  this 
court  would  have  had  no  power  to  protect  its  de- 
liberations from  interruption.  I  understand  the 
object  of  the  December  sitting,  as  expressed  in 
the  law,  was  merely  to  give  notice  of  the  busi- 
ness which  the  court  would  transact.  But  with- 
out discussing  the  construction  of  the  special 
Act,I  am  of  opinion  that  the  return  of  this  writ 
is  defective.  The  words  of  the  statute  are, 
"  which  writ  of  error,  if  issued  during  the  sit- 
ting of  the  Legislature,  shall  be  made  return- 
able at  the  place  where  the  Senate  shall  then  sit 
without  delay,  but  if  issued  during  the  recess 
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of  the  Legislature,  shall  be  made  returnable  at 
the  next  meeting  of  the  Senate,  wheresoever 
the  same  shall  be."  (Vide  1  R.  L.,  183,  184.) 
I  think  the  true  and  safe  construction  of  this 
clause  is,  that  it  prescribes  the  form  of  the 
writ  as  well  as  its  substance;  that  when  the  writ 
is  issued  while  the  Legislature  is  in  session,  it 
is  to  be  made  returnable  at  the  Capitol  in  Al- 
bany, without  delay.  *If  issued  dur-  [*3O5 
ing  the  recess,  it  should  say,  "at  the  next  meet- 
ing of  the  Senate,  wheresoever  the  same  shall 
be."  Thus  the  time  and  place  of  the  return  are 
made  dependent  on  the  fact  of  a  meeting  of  the 
Senate,  and  thus  all  questions  respecting  the 
abatement  of  a  suit  or  process  by  the  court  not 
being  held  on  the  appointed  day  are  avoided. 
This  is  borrowed  from  the  forms  of  process  in 
chancery,  and  in  the  King's  Bench,  and  in  the 
House  of  Lords  in  England.  Ordinarily  this 
court  adjourns  to  meet^m  some  day  when  the 
Senate  is  to  convene;  and  if  a  special  Act  of  the 
Legislature  authorizes  it  to  meet  at  any  other 
time,  such  Act,  in  itself,  prevents  an  abate- 
ment of  any  suit  pending,  although  the  Senate 
may  not  meet.  I  think,  then,  the  form  of  this 
return  defective;  but  it  is  a  most  venial  error, 
which  ought  not  to  prejudice  any  party;  and 
if  it  can  be  amended,  no  doubt  can  exist  that 
it  should  be  corrected.  This  writ  is  our  own 
process,  and  it  would  be  extraordinary  if  we 
could  not  correct  errors  committed  by  our  own 
officers.  The  Statute  of  Jeofails,  in  its  terms, 
includes  this  court;  but,  without  it,  it  seems  to 
me  to  be  a  power  incidental  to  every  court  to 
correct  its  own  proceedings  at  any  time  before 
final  judgment.  And  this  is  the  rule  of  the 
inferior  courts  of  common  law,  in  all  cases  ex- 
cept that  of  a  capias  issued  at  the  commence- 
ment of  a  suit.  In  all  other  kinds  of  process, 
such  as  a  venire,  a  writ  of  inquiry,  &  fieri  facias 
or  a  capias  ad  satisfaciendum,  a  scire  facias,  a 
certiorari,  they  have  uniformly  exercised  the 
power  of  making  amendments  in  the  teste  and 
return,  and  in  almost  every  other  respect;  and 
the  reason  for  the  exception  of  the  capias  ad 
retpondendum,  is,  that  if  it  is  returnable  out  of 
term,  the  defendant  may  be  unreasonably  re- 
tained in  custody.  The  reason  applies  only  to 
that  process,  and  the  rule  should  extend  no 
further  than  the  reason  of  it.  I  have  no  doubt 
that  the  defect  is  amendable  by  this  court,  and 
am  of  opinion  that  it  should  be  amended  with- 
out costs. 

Another  defect  was  pointed  out  in  the  writ, 
which  does  not  seem  to  be  so  much  relied  on 
as  the  former.  It  was,  that  the  writ  does  not 
name  all  the  parties  in  the  record.  This  is  a 
suit  in  partition,  in  which  the  present  plaintiff 
in  error  is  named  as  defendant  with  ' '  others 
unknown."  This  *is  not  a  suit  at  com-  [*3O6 
mon  law,  but  is  a  peculiar  proceeding  given  by 
the  statute,  and  is  regulated  wholly  by  it.  It 
is  more  like  a  suit  in  equity  than  an  action  at 
law;  for  the.  defendants  may  not  only  deny  the 
right  of  the  plaintiff  or  petitioner,  but  may, 
and  often  are  obliged  to  contest  the  rights  or 
claims  of  their  co-defendants.  There  may  be 
several  claimants  to  a  moiety  or  share  or  a 
tract  of  land  each  contending  against  the  other; 
so  that  a  judgment  in  partition  may  be  correct 
as  regards  the  petitioner,  but  erroneous  in  re- 
spect to  the  mutual  rights  of  the  defendants. 
In  such  a  case,  each  person  appearing  and 
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•claiming  a  distinct  right,  may  well  be  consid- 
ered a  distinct  party,  and  under  the  authority 
given  by  the  12th  section  of  the  Partition  Act, 
1  R.  L.,  512,  to  "any  of  the  parties  to  such 
judgment,  to  bring  a  writ  or  writs  of  error 
thereon,"  each  person  would  seem  to  be  enti- 
tled to  his  writ  of  error  without  using  the  name 
-of  another  defendant,  who  may  be  perfectly 
satisfied  with  the  judgment.  Without  having 
had  much  time  for  reflection  or  examination,  I 
ighould  be  inclined  to  think  that  any  one  de- 
fendant might  bring  a  writ  of  error  on  a  judg- 
ment in  partition,  because  the  judgment  is  sev- 
eral, and  the  question  which  one  may  present 
may  be  entirely  different  from  that  which  an- 
other would  urge.  Thus,  in  this  case,  a  judg- 
ment has  passed  by  default  against  the  owners 
unknown,  and  the  only  question  which  can  be 
agitated  in  this  court  relates  to  the  rights  of 
this  plaintiff  in  error.  Would  it  not  be  sacri- 
ficing substance  to  form  to  require  those  own- 
ers to  be  made  parties  here  when  we  cannot  de- 
termine any  question  affecting  them  ?  The 
practice  of  summons  and  severance  does  not 
Apply;  for,  to  whom  shall  the  summons  be  di- 
rected, and  how  shall  it  be  executed  ?  It  was 
suggested  that  this  court  might  direct  adver- 
tisements to  be  published  to  bring  in  the  owners 
unknown.  But  it  is  to  be  remembered  that 
this  is  a  proceeding  unknown  to  the  common 
law  and  created  by  the  statute;  and  not  a  sin- 
gle step  can  be  taken  which  it  does  not  author- 
ize; and  as  no  mode  of  proceeding  in  such  a 
case  is  prescribed,  I  do  not  perceive  how  a  sev- 
erance of  parties  could  be  effected. 
3O7*]  *The  reason  given  why  all  the  defend- 
ants should  be  parties  in  a  writ  of  error,  is  to 
prevent  multiplicity  of  suits  ;  that  is,  different 
suits  presenting  the  same  question.  But  if  the 
judgment  in  partition  be  several,  the  same 
question  will  not  be  presented  on  different 
writs  of  error. 

But  whether  the  writ  may  be  brought  by  one 
defendant  alone  or  not,  it  is  certain  that  it 
must  describe  the  record  correctly,  although  it 
•concludes  to  the  great  injury  of  one  only.  In 
this  case  the  writ  does  not  describe  the  record 
as  it  is  ;  but  omits  all  mention  of  the  "owners 
unknown."  This  is  a  defect ;  but  which  is 
amendable  by  the  express  words  of  the  Statute 
•of  Jeofails.  I  think  the  plaintiff  in  error  should 
be  permitted  to  amend  his  writ  in  this  respect 
also.  The  general  practice  of  the  courts  being 
not  to  encourage  such  objections,  costs  are  not 
usually  given  on  allowing  such  amendments, 
and  I  do  not  think  the.y  ought  to  be  given  in 
this  case  ;  and  if  the  plaintiff  chooses  to  amend 
Ms  writ  in  the  names  of  the  parties,  I  think  he 
ought  to  be  permitted  to  do  so  on  the  same 
terms. 

I  do  not  perceive  how  this  court  can  declare 
the  effect  of  these  amendments  upon  any  pro- 
ceedings in  the  court  below.  That  must  be  left 
entirely  to  the  Supreme  Court.whicb.  has  ample 
power  to  do  right  between  these  parties,  and 
prevent  either  being  prejudiced,  upon  a  full  in- 
vestigation of  all  the  facts.  We  undertake 
merely  to  regulate  our  own  process. 

Rule  was,  to  amend  as  in  8  Cow. ,  746. 

Cited  in— 8  Wend.,  511 ;  Hoffm.,  563 ;  62  N.  Y.,  78 
<63  Barb.,  529. 
See  8  Cow.,  746; 
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CHARLES  AUGUSTUS  DALE,  Administra- 
tor de  bonis  non,  &c.,  of  ROBERT  FULTON, 
Deceased,  with  the  last  will  and  testament 
of  ROBERT  FULTON,  annexed.  Plaintiff  in 
Error, 

v. 

NICHOLAS  I.  ROOSEVELT,  Defendant  in 
Error. 

Fraud — In  Relation  to  Consideration,  no  De- 
fense at  Law  on  Specialty — Contra,  in  Equity 
— Pleading — Non  est  factum,  Puts  in  Issue 
Execution  of  Deed  Only— Assignment  of  Breach, 
of  Covenant. 

In  an  action  at  law  on  a  specialty,  fraud  in  relation 
to  its  consideration  is  no  defense. 

But  relief  may  be  had  in  equity.  Per  Viele,  Sen- 
ator. 

Non  est  factum  puts  in  issue  the  execution  of  the 
deed  only.  Every  material  averment,  beside  that 
of  execution,  is  admitted. 

*And  this,  though  ttie  plaintiff  stipulate  that  [*308 
under  the  plea,  the  defendant  may  give  any  special 
matter  in  evidence  as  if  pleaded. 

What  may  be  given  in  evidence  upon  non  est  fac- 
tum. Per  Savagre,  Ch.  J..  in  assigning  reasons,  and 
per  Dayan,  Senator. 

The  declaration  was  on  a  covenant  to  pay  $4,400 ; 
breach,  that  the  defendant  had  not  paid  $4,000;  and, 
per  Viele,  Senator,  this  is  a  good  breach.  It  merely 
limits  the  damages  to  the  amount  of  the  breach  as- 
signed. 

A  party  who  does  not  object  to  want  of  proof  of 
the  performance  of  a  condition  precedent  on  the 
trial,  cannot  raise  the  objection  on  error.  Per  Day- 
an. Senator. 

The  covenant  with  the  plaintiff  was  to  pay  the  U.S. 
$1,150,  and  the  plaintiff  the  residue,  in  notes  at  6, 12 
and  18  months ;  breach,  that  the  covenantor  had  not 
paid  the  plaintiff  in  the  manner  mentioned  in  said 
agreement ;  held,  a  good  assignment  of  breach. 

Citations— 1  Chit.  PL,  325,  465:  2  Johns.,  177,  179,  n.; 
13  Johns.,  302, 430 ;  20  Johns.,  130 ;  2  Wils.,  347,  351 ;  1 
Fonb.,  112,  n.;  2  Stra.,  1104 ;  3  P.^Wms.,  130 ;  12  Mod., 
609 ;  Bull.  N.  P.,  172 ;  12  Johns.,  337 :  Shep.  Touch., 
71;  3  Campb.,  181;  11  Co.,  27;  5  Taunt.,  707,  710;  4 
Johns.,  410 ;  10  Johns.,  47  ;  4  Cow.,  173 ;  2  Tidd,  825, 
826 ;  1  T.  R.  145. 146. 

ON  ERROR  from  the  Supreme  Court.  The 
action  below  was  covenant,  by  Roosevelt 
against  Dale,  administrator,  &c.,  on  sealed  ar- 
ticles, dated  Sep.  16,  1813,  reciting  that  Roose- 
velt had  discovered  a  coal  mine  on  the  bank  of 
the  Ohio  River  (describing  the  mine  and  the 
land  containing  it).  Roosevelt  then  covenanted 
that  he  would  cause  the  land  and  mine  to  be 
conveyed  to  Fulton,  the  testator,  by  U.  S.  let- 
ters patent ;  and  Fulton  covenanted  that  when 
he  should  receive  the  letters,  he  would  pay 
Roosevelt  $4,400,  viz.:  $1,150  to  the  U.  S.,and 
$3,250  to  Roosevelt,  in  his  (F.'s)  notes  at  6,  12 
and  18  months  ;  also,  an  annuity  of  $1,000  for 
20  years.  The  declaration  was  upon  this  agree- 
ment, and  assigned  for  breach,  that  neither  the 
testator  nor  his  personal  representatives  had 
paid  to  Roosevelt  the  said  sum  of  $4,000,  at  the 
time  or  in  the  manner  mentioned  in  the  agree- 
ment, &c.,  with  breaches,  also,  in  non-payment 
of  the  annuity.  Plea,  non  est  factum,  with  a 
stipulation  by  the  plaintiff  below  that  the  de- 
fendant below  might  "  give  in  evidence,  under 
his  plea,  all  matters  which  he  might  do,  as  if 
the  same  had  been  specially  pleaded,  or  notice 
thereof  given." 


NOTE. — Deed— Fraud  as  to  consideration  does  not 
avoid  at  law.  Fraud  as  to  execution  does  avoid.  See 
Jackson  v.  Hills.  8  Cow.,  290,  note. 
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On  the  trial,  July,  1824,  at  the  N.  Y.  Circuit' 
the  plaintiff  below  rested,  on  proving  the  ar- 
ticles and  amount  due.  The  defendant  below 
moved  for  a  nonsuit  for  the  variance  between 
the  agreement  and  breach,  the  former  being  to 
pay  $4,400,  the  latter  averring  non  payment  of 
$4,000  only  ;  and  also,  because  the  breach  al- 
3O9*]  leged  the  non-payment  *of  the  whole 
to  the  plaintiff  below,  whereas  part  was  pay- 
able to  the  U.  8.  ;  also,  because  the  breach  was 
for  a  non-payment  in  cash,  whereas  part  was 
payable  in  the  testator's  notes.  The  motion  for 
a  nonsuit  was  overruled. 

The  defendant  below  then  offered  to  prove 
that  the  testator  had  been  induced  to  execute 
the  articles  by  the  false  and  fraudulent  repre- 
sentations of  the  plaintiff  below,  that  the  lands 
contained  a  coal  mine,  which  was  untrue.  This 
offer  was  overruled. 

The  defendant  below  excepted.and  the  judge 
signed  a  bill  of  exceptions,  upon  which  the 
Supreme  Court  refused  to-  grant  a  new  trial ; 
and  the  cause  came  here  by  writ  of  error. 

In  the  mean  time,  the  assignment  of  the  breach 
in  the  declaration  was,  on  motion,  so  amended 
by  the  Supreme  Court,  as  to  cure  the  objection 
taken  for  variance  as  to  the  sum. 

The  reasons  for  refusing  a  new  trial  in  the 
court  below,  were  now  assigned  by, 

SAVAGE,  Ch.  J.  As  to  the  omission  in  the 
breach,  of  the  $400,  the  declaration  has  been 
amended  ;  and  there  was  no  variance  in  other 
respects.  In  general,  if  a  breach  be  assigned, 
in  words  containing  the  sense  and  substance  of 
the  contract,  though  not  in  the  precise  words, 
it  is  sufficient.  (1  Chit.  PL,  325,  and  cases 
cited.) 

Under  all  the  circumstances,  the  offer  on  the 
part  of  the  defendant  below  was  no  more  than 
to  prove  a  partial  failure  of  consideration. 
This  cannot  be  admitted  as  a  defense  to  a  sealed 
instrument.  In  Vrooman  v.  Phelps,  2  Johns., 
177,  an  attempt  was  made  to  setup  fraudulent 
representations  as  to  the  quality  of  an  article, 
the  consideration  of  a  specialty,  but  overruled. 
Beecker  v.  Vrooman,  13  Johns..  302,  was  as- 
sumpsit  for  the  price  of  a  chattel,  which  is  sub- 
ject to  different  considerations  from  an  action 
on  a  specialty.  In  Parker  v.  Parmelee,20  Johns. , 
130,  Spencer,  Ch.  J.,  cites  the  first  case,  with 
Dorian  v.  Sammis,  2  Johns.,  179,  note ;  Collins 
v.  Blaniern,  2  Wils.,  347,  and  1  Fonb.,  112,  in 
the  notes,  as  fully  establishing  the  doctrine  that 
in  a  court  of  law,  a  specialty  cannot  be  invali- 
dated for  any  other  cause  than  the  illegality  of 
31O*]  *the  consideration;  as  where  the  bond 
is  void  in  law,  or  procured  by  fraud.  Matter 
may  be  shown  which  strikes  at  the  contract 
itself,  in  such  a  manner  as  to  show  that,  in 
truth,  it  never  had  any  legal  entity.  (2  Wils., 
351.)  Several  examples  are  given  in  the  books; 
as  where  the  consideration  was  usurious,  or 
simonical,  or  for  compounding  a  felony,  or  for 
suppressing  evidence  in  a  criminal  prosecution, 
or  for  the  sale  of  an  office,  or  for  money  won 
at  play.  It  is  said  that  fraud  or  covin  may  be 
averred  against  any  act  whatever  ;  but,  in  gen- 
eral, relief  against  deeds  obtained  by  fraud  or 
covin  is  sought  in  equity.  (1  Fonb.,  112,  note, 
and  cases  cited.)  Courts  of  law  have  not  gone 
so  far  as  to  relieve  against  fraud  in  relation  to 
the  consideration  of  deeds. 

Mr.  J.  Sudani,  for  the  plaintiff  in  error. 
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Mr.  J.  J.  Roosevelt,  for  the  defendant  in  error,, 
cited  2  Johns.,  177;  20  Johns.,  134;  2  Camp., 
346  ;  1  Id.,  40,  note;  13  Johns.,  430  ;  5  Cow., 
494,  506  ;  1  Chit.  PI.,  314  ;  6  Johns.,  543  ;  1 
Ves.,  Jr.,  214. 

DAYAN,  Senator.  It  was  it  was  insisted  oa 
the  argument,  1.  That  the  breach  in  the  decla- 
ration was  badly  assigned,  as  to  amount  and 
manner  of  payment.  2.  That  there  was  a  va- 
riance between  the  instrument  declared  on.and 
the  one  produced  in  evidence.  3.  That  the  ev- 
idence of  Roosevelt's  false  and  fraudulent  rep- 
resentations was  pertinent,  and  should  not  have 
been  rejected.  4.  That  the  performance  of  the 
contract  on  the  part  of  Roosevelt  was  not  ad- 
mitted by  the  plea,  under  the  circumstances  of 
the  case. 

It  cannot  be  necessary  to  examine  the  first 
objection.  It  was  removed  by  an  amendment. 
The  second  is  not  well  taken  in  point  of  fact. 
There  is  no  variance  between  the  instrument 
declared  on,  and  the  one  produced  in  evidence. 

As  to  the  third  point;  the  plea  of  non  estfac- 
tum  puts  in  issue  the  fact  whether  the  instru- 
ment was  the  deed  of  Jhe  defendant,  at  the  time 
of  pleading  the  plea. 

Under  this  plea  it  may  be  shown  that  the  de- 
fendant was,  at  the  time  of  the  delivery,  a  lu- 
natic; 2  Str.,  1104;  or  that  he  was  made  to  sign 
it  when  so  drunk  as  not  to  know  what  he  did, 
*if  that  drunkenness  was  procured  by  [*31 1 
the  plaintiff  ;  3  P.  Wms.,  130 ;  or  that  the  de- 
fendant was  a  married  woman  ;  12  Mod.,  609; 
or  that  the  deed  was  delivered  as  an  escrow, 
on  a  condition  not  performed  ;  Bull.  N.  P.r 
172  ;  or  that  a  different  instrument  was  substi- 
tuted instead  of  the  one  the  defendant  sup- 
posed he  was  executing ;  12  Johns.,  337  ;  or  he 
may  show,  under  this  plea,  that  the  deed,  aft- 
er execution,  had  been  altered  in  a  material 
point  by  the  obligee  or  a  stranger  ;  Shep. 
Touch.,  71  ;  3  Camp.,  181 ;  or  that  the  deed 
had  been  altered  by  the  obligee  in  a  point  not 
material,  as  in  Pujot's  case,  11  Rep.,  27  ;  5 
Taunt.,  707,  710.  And  any  other  matter  which, 
shows  the  consideration  illegal,  by  common 
law  or  statute,  may  be  given  in  evidence  un- 
der this  plea.  The  distinction  is  between  the 
illegality  of  the  consideration  and  the  want  or 
failure  of  consideration. 

In  the  case  before  us,  the  alleged  false  and 
fraudulent  representations  applied  only  to  the 
annuity,  a  separate  and  independent  covenant. 
But  suppose  it  otherwise  ;  they  were  clearly 
made  in  relation  to  the  quality  and  value  of 
the  lands  sold.  Ch.  J.  Spencer,  in  delivering 
the  opinion  of  the  court  in  Dorr  v.  Munsell,  IS 
Johns.,  430,  says:  "At*  law,  the  defendant 
cannot  avoid  a  solemn  deed  on  the  ground  of 
a  want  of  consideration.  That  inquiry  is  pre- 
cluded by  the  very  nature  of  the  instrument." 
Tompkins,  J.,  in  the  case  of  Vrooman  v. 
Phelps,  2  Johns.,  177,  cites  the  case  of  Dorian, 
v.  Sammis,  .in  which  the  court  held,  that  the 
want  or  failure  of  consideration  could  not  be 
set  up  at  law  to  impeach  a  specialty.  He  furth- 
er says,  it  has  been  repeatedly  decided  that  the 
breach  of  a  written  warranty  as  to  the  quality 
of  the  goods  sold,  cannot  be  pleaded  in  dis- 
charge of  a  bond  given  for  the  consideration  ; 
much  less  ought  parol  representations  as  to  the 
quality  of  a  thing,  made  antecedent  to  the  con- 
tract, 'though  false  and  fraudulent,  and  though 
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they  may  have  induced  the  defendant  to  make 
the  purchase,  be  pleaded  in  avoidance  of  a 
specialty,  (a) 

The  court,  in  Bruce  v.  Lee,  4  Johns.,  410,  say 
the  seal  does  not  preclude  an  inquiry  into  the 
consideration,  if  illegal  and  fraudulent.  In 
using  the  word  "fraudulent,"  they  evidently 
3 1 2*j  *mean  to  follow  some  of  the  element- 
ary writers,  who  have  laid  it  down,  without 
aualification,  that  fraud  may  be  given  in  evi- 
ence  under  the  plea  of  non  estfactum.  But 
Spencer,  J.,  in  Dorr  v.  Munsell,  strips  this 
question  of  all  doubt  and  uncertainty ;  and 
lays  down  the  true  doctrine.  He  says,  "in 
some  of  the  elementary  writers,  it  is  stated  that 
fraud  may  be  given  in  evidence  under  the  plea 
of  non  estfactum.  This  must  be  confined  to 
oases  where  the  fraud  relates  to  the  execution 
•of  the  instrument;  as  if  a  deed  be  fraudulently 
misread,  and  executed  under  that  imposition  ; 
or  where  there  is  a  fraudulent  substitution  of 
one  deed  for  another,  and  the  party  executed 
&  deed  he  did  not  intend  to  execute."  , 

In  this  case,  the  coal  mine  was  a  part  of  the 
•consideration  of  the  agreement ;  and  the  fraud 
alleged  was  the  representing  that  there  was  a 
coal  mine  on  the  land,  when  in  fact  there  was 
no  such  mine  ;  and  that,  in  consequence,  Ful- 
ton was  induced  to  execute  the  agreement. 
The  evidence  was  offered  to  show  a  want  or 
failure  of  consideration,  and  as  such  was  prop- 
erly rejected  by  the  judge. 

As  to  the  fourth  and  last  point ;  the  plea  of 
non  estfactum  puts  In  issue  the  deed  only.  All 
other  material  averments  in  the  declaration  are 
admitted.  (10  Johns.,  47  ;  4  Cow.,  173.)  The 
averment  that  Roosevelt  procured  letters  pat- 
ent to  be  granted  to  Fulton  for  the  lands,  &c., 
and  that  he  delivered  the  letters  patent  to  Ful- 
ton, being  a  material  averment,  was  admitted 
by  the  plea.  The  stipulation  ought  not,  under 
the  circumstances,  to  prejudice  the  rights  of 
the  plaintiff  below,  and  in  my  opinion  did  not. 

But  whether  it  did  or  not,  the  point  not  hav- 
ing been  raised  at  the  trial,  nor  incorporated 
in  the  bill  of  exceptions,  and  the  averment  of 
performance  being  a  material  one,  which,  if 
not  admitted,  must  have  been  proved,  before 
the  jury  could  find  for  the  plaintiff  below, 
must  be  presumed  to  have  been  proved  on  the 
trial.  (2  Tidd,  825  ;  1  T.  R.,  145.) 

I  am,  therefore,  of  opinion  that  the  judgment 
of  the  Supreme  Court  should  be  affirmed. 

313*]  *VIELE,  Senator.  The  grounds  upon 
which  it  is  sought  to  reverse  the  judgment  in 
this  case,  are  : 

1.  That  there  was  a  variance  between  the  in- 
strument declared  upon  in  the  court  below  and 
the  one  produced  in  evidence  ; 

2.  That  the  breach  of  covenant  was  not  well 
assigned  ; 

3.  That  the  evidence  of  fraudulent  represen- 
tations on  the  part  of  the  defendant  in  error, 
had  been  improperly  rejected  by  the  circuit 
judge ;  and 

4.  That  the  plaintiff  in  the  court  below  ought 
to  have  been  required  to  prove  on  the  trial,  per- 
formance of  the  contract  on  his  part. 

Neither  of  the  grounds  are  sufficent,  in  my 
opinion,  to  warrant  an  interference  with  the 
judgment  of  the  Supreme  Court. 

(a)  Wyche  v.  Macklin,  2  Randolph,  426,  S.  P. 
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The  variance  complained  of  does  not  arise 
in  the  description  or  setting  forth  of  the  con- 
tract, or  covenant  upon  which  the  action  is 
brought  ;  but  is  sought  for  in  the  assignment 
of  the  breach  of  contract,  and  there  it  only  dif- 
fers in  the  amount  of  the  sum  that  is  alleged 
not  to  have  been  paid.  Upon  a  covenant  for  the 
payment  of  a  certain  sum  of  money,  there  can 
be  no  good  reason  why  the  assignment  of  a 
breach  for  the  non-payment  of  any  portion  of 
the  amount,  would  not  be  sufficient  and,  least 
of  all,  could  it  be  objected  on  the  ground  of 
variance.  The  only  effect  of  such  an  assign- 
ment would  be,  to  limit  the  recovery  of  dam- 
ages to  an  amount  which  the  assignment  would 
cover. 

In  this  case,  it  appears,  from  the  bill  of  ex- 
ceptions, that  the  plaintiff,  on  the  trial,  claimed 
to  recover  an  amount  within  the  sum  alleged 
not  to  have  been  paid  according  to  the  cove- 
nant. 

The  objection  to  the  assignment  of  the  breach, 
as  it  respects  the  manner  in  which  payment 
was  to  be  made,  is  most  certainly  futile.  The 
covenant  obligates  Fulton,  his  heirs,  &c.,  to 
pay  Roosevelt  $4,400,  in  the  following  manner : 
"  The  amount  of  the  last  installments,  being 
about  $1,150  with  interest,  the  said  Robert  Ful- 
ton obligates  himself  to  pay  to  the  United  States; 
and  the  sum  of  $3,250  to  the  said  N.  I.  Roose- 
velt, in  his  notes,  at  six,  twelve  and  eighteen 
months."  *Upon  this  the  assignment  is, [*3 14 
that  he  hath  not  paid  to  the  said  N.  I.  Roose- 
velt in  the  manner  mentioned  in  the  said  agree- 
ment ;  clearly  negativing  the  words  and  sub- 
stance of  the  covenant.  It  can  hardly  be  nec- 
essary to  cite  authorities  for  the  purpose  of 
showing  such  an  assignment  sufficient. 

Had  the  assignment,  in  this  case,  been  more 
particular,  and  alleged  the  non-payment  of  the 
specific  sum  to  the  United  States,  and  the  other 
portion  to  N.  I.  Roosevelt,  it  might  then  have 
been  objected,  with  equal  propriety,  that  it 
had  not  alleged  the  non-payment  in  the  par- 
ticular notes  that  were  contemplated  by  the 
agreement.  But  alleging  that  payment  had 
not  been  made  in  the  manner  mentioned  in  the 
agreement,  covers  the  whole  breach,  and  fully 
apprises  the  opposite  party  of  the  real  ground 
of  claim.  That  is,  I  apprehend,  the  only  bene- 
ficial office  of  the  assignment  of  a  breach  in  an 
agreement. 

It  is  equally  clear  that  the  evidence  of  fraud- 
ulent representations,  offered  on  the  part  of  the 
defense,  could  not  be  received  in  a  court  of 
law  without  a  violation  of  some  of  the  most 
ancient  and  best  settled  rules  that  govern  such 
courts.  The  hardship  of  any  particular  case, 
if  hardship  exists,  ought  not  to '  be  allowed  a 
moment's  conflict  with  the  landmarks  of  the 
law. 

It  has  been  held  that  a  breach  of  a  warranty 
as  to  the  quality  of  goods  sold,  made  ante- 
cedently, though  false  and  fraudulent,  and 
though  it  may  have  induced  the  purchase, 
could  not  be  pleaded  in  discharge  of  a  cove- 
nant given  for  the  consideration.  (2  Johns.,  177.) 
The  undoubted  rule  is,  that  a  want  of  consid- 
eration, or  a  mere  failure  of  consideration, 
cannot  be  set  up  in  a  court  of  law  against  a 
valid  instrument  under  seal.  But  the  party  is 
not  without  remedy,  though  this  rule  should 
be  inflexibly  maintained,  for  any  real  injury 
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he  may  have  suffered.  A  court  of  equity  is 
the  proper  tribunal  for  him  to  address  himself 
to,  and  always  ready,  and  much  better  adapted 
than  a  court  of  law,  to  administer  such  relief 
as  he  can  show  himself  entitled  to  in  equity 
and  good  conscience. 

Even  in  this  very  case  an  opportunity  has 
been  afforded,  and  an  appropriate  occasion 
815*]  has  been  had,  of  showing  all  the  Cir- 
cumstances of  the  transaction  between  the  par- 
ties, and  claiming  all  the  relief  those  circum- 
stances would  warrant ;  and  the  party  was 
then  relieved  from  the  most  onerous  part  of 
the  contract ;  and  from  all  that  portion  of  it 
which  was  then  supposed  to  be  founded  upon 
the  false  representations  of  the  plaintiff  below, 
whether  originating  in  fraud  or  mistake. 

The  performance  of  the  contract,  on  the  part 
of  the  plaintiff  below,  was  not  put  in  issue  by 
the  pleadings;  1  Chit.  PI.,  465;  and  he  could 
not,  therefore,  be  called  upon  to  prove  it  on  tri- 
al. By  pleading  non  estfactum  only,  the  defend- 
ant admitted  every  other  material  allegation  in 
the  declaration.  This  is  a  general  rule,  to  which 
I  know  of  no  exception.  (10  Johns.,  47.) 

Nor  does  the  stipulation  indorsed  upon  the 
plea,  vary  or  effect  the  operation  of  this  rule. 
That  permits  the  defendant,  on  the  trial,  to 
give  proof  of  such  legal  matter  of  defense  as 
he  might  have  in  his  power,  without  requiring 
it  to  be  pleaded  specially.  It  evidently  looks 
at  affirmative  proof  on  the  part  of  the  defend- 
ant ;  and  which,  if  pleaded,  must  of  necessity 
have  admitted  and  avoided  the  allegations  of 
the  declaration  ;  and  did  not  authorize  the  de- 
fendant below  on  the  trial,  to  take  issue  upon 
a  different  matter  in  the  declaration,  and  thus 
compel  the  plaintiff  below  to  produce  further 
and  other  evidence,  and  which  nothing  offered 
on  the  part  of  the  defendant  below  could  have 
rendered  necessary.  A  contrary  construction 
would  appear  to  me  to  be  forced  and  unnatural, 
and  not  in  the  contemplation  of  the  parties  at 
the  time  the  stipulation  was  given.  I  come  to 
the  conclusion,  without  a  remaining  doubt, 
that  the  judgment  of  the  Supreme  Court  should 
be  affirmed. 

Thereupon,  Per  totam  curiam. 

Judgment  affirmed. 

Cited  in— 4  Wend..  473;  7  Wend.,  196;  10  Wend. 
206 ;  15  Wend.,  509 ;  17  Wend.,  144 ;  35  Super.,  490. 


316*]  *SPENCER  STAFFORD  ET  AL.,  Ap- 
pellants, 
v. 

STEPHEN  VAN  RENSSELAER,  JR.,   Re- 
spondent. 

Vendor's  Lien  for  Purchase  Money — Waiver  of 
— Concurrent  Mortgages — Preference  of  One 
'Assigned  to  a  Prior  Vendor  for  Purchase 
Money. 

Van  D.  having1  purchased  lands  of  Van  R.,  for 
which  he  had  not  paid,  sold  part  of  the  land  to  W., 
from  whom  he  took  two  mortgages  of  equal  date, 
for  parts  of  the  consideration,  intending  that  one  of 
the  mortgages  should  be  assigned  to  Van  R.,  to  se- 
cure the  original  consideration  of  the  land,  and  that 
it  should  have  priority.  This  was  pursuant  to  an 
understanding  and  arrangement  between  Van  R. 
and  Van  D.  when  the  former  conveyed.  The  mort- 
gages were  registered  concurrently :  but  the  one  in- 
tended for  Van  R.  was  first  assigned  to  him.  and, 
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afterwards,  the  other  was  assigned  to  8.  in  good 
faith,  for  full  value.  Held,  that  the  mortgage  as- 
signed to  Van  R.  took  preference. 

8.  took  the  other  mortgage,  subject  to  all  th& 
equity  which  Van  R.  had  against  the  mortgagee. 

The  Statute  of  Registry  has  no  application  to  such 
a  case,  as  between  the  two  assignees. 

Van  D.  took  the  mortgage  assigned  to  Van  R.  as 
trustee  of  Van  R. 

Van  D.  was  a  competent  witness  for  Van  H.,  in  a 
suit  between  him  and  8. 

A  vendor  of  land  has  a  lien  upon  it  for  the  pur- 
chase money,  while  the  land  remains  in  the  hand* 
of  the  vendee,  unless  the  circumstances  show  an 
intention  not  to  reserve  the  lien. 

Semh.  that  no  one  can  take  advantage  of  an  im- 
plied waiver  of  the  lien  by  the  vendor,  except  a. 
bona  fide  purchaser  from  the  vendee. 

Citations— 1  Johns.  Ch.,  308;  1  Mason,  212-219;  2 
Johns.,  512;  2  Vern.,692,  764;  1  Ves.,  123;  4  Ves.,  121 ; 

1  P.  Wins.,  496;  2  Wash.,  233;  2  Johns.  Ch.,  441,  479  * 

2  Cow.,  247;  20  Johns.,  142. 

ON  APPEAL  from  the  Court  of  Chancery. 
The  cause  was  argued  and  decided  here, 
upon  the  case  and  points  presented  in  the  re- 
port of  the  case  below.     (Hopk.  Ch.,  569-572, 
8.  C.) 

SANFORD,  Chancellor,  assigned  the  reasons 
for  the  decree  of  the  court  below,  as  in  Hopk 
Ch.,  572-575. 

The  cause  was  argued  here  by, 

Messrs.  J.  Lansing  and  8.  M.  Hopkins,  for 
the  appellants,  and 

Mr.  A.  Van  Vechten,  for  the  respondent. 

The  arguments  were  much  the  same  as  in 
the  court  below  (Hopk.  Ch.,  571,  572),  and 
need  not,  therefore,  be  stated  here. 

*  SUTHERLAND,  J.,  after  stating  the  [*317 
facts.  As  between  the  respondent  and  Van 
Deusen,  if  Van  Deusen  had  continued  to  be 
the  owner  of  the  smaller  mortgage,  there  can 
be  no  question  of  the  respondent's  equitable 
title  to  a  prority  of  satisfaction. 

The  original  agreement  between  the  respond- 
ent and  Van  Deusen  was,  that  the  balance  of 
the  consideration  money  not  paid  down  should 
be  secured  by  a  mortgage  upon  the  premises  ; 
and  the  substituted  arrangement  was  evidently 
for  the  accommodation  of  Van  Deusen  and,  as 
is  admitted,  at  his  solicitation.  It  is  manifest 
that  it  was  not  the  intention  of  the  respondent, 
by  that  arrangement,  to  relinquish  his  lieu 
upon  the  land. 

If  the  respondent  had  conveyed  the  lot  di- 
rectly to  Wright,  and  Wright  had  executed  a 
mortgage  to  him  for  the  $1,180.  and  another 
mortgage  to  Van  Deusen  for  the  balance  of  the 
consideration  money,  and  they  had  both  been 
registered  at  the  same  time,  I  apprehend  it  will 
not  be  denied  that  the  mortgage  to  the  respond- 
ent would  have  been  entitled  to  a  preference. 
It  is  equally  clear,  that,  if  upon  the  convey- 
ance from  van  Deusen  to  Wright,  Wright  had 
executed  the  mortgage  in  question  directly  to 
the  respondent,  and  Van  Deusen  had  continued 
to  own  the  other  mortgage,  he  would  never 
have  interf erred  with  the  lien  of  the  respond- 
ent. Such  was  the  essence  of  the  transaction. 
Van  Deusen,  in  taking  the  mortgage  to  him- 
self, acted  as  the  trustee  of  the  respondent.  He 
took  it  for  his  benefit ;  and  if  he  had  refused 
to  assign  it  to  the  respondent,  a  court  of  equity 
would  have  compelled  him  to  do  it. 

Were  the  respondent's  rights,  then,  changed 
by  the  assignment  of  the  other  mortgage  to 
the  appellants,  nine  mouths  .subsequent  to  the 
assignment  made  to  the  respondent  ? 
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The  Act  Concerning  Mortgages  has  no  bear- 
ing upon  the  rights  of  the  parties  now  before 
the  court.  The  mortgages  were  registered  at 
the  same  time,  and  neither  can  claim  a  priority 
under  the  Act.  But  their  being  registered  at 
the  same  time,  does  not  exclude  the  operation 
318*]  of  any  fact  or  circumstances  *  which 
go  to  show  that  the  one  ought  equitably  to  be 
preferred  to  the  other. 

The  respondent  does  not  stand  simply  in  the 
character  of  an  assignee  of  the  bond  and  mort- 
gage. His  equitable  rights  and  interests  did 
not  originate  in  the  assignment.  They  existed 
before,  and  the  assignment  was  intended  as  a 
legal  consummation  of  them.  Van  Deusen 
never  was,  in  equity,  the  owner  of  the  bond 
and  mortgage  now  held  by  the  respondent.  It 
was  taken  for  the  benefit  of  the  respondent, 
and  with  the  declared  intent  and  understand- 
ing, on  the  part  of  Wright,  the  mortgagor,  as 
well  as  Van  Deusen,  the  mortgagee,  that  it 
should  be  assigned  to  the  respondent  in  satis- 
faction of  the  purchase  money.  Van  Deusen 
was,  therefore,  the  mere  nominal  mortgagee, 
the  trustee  of  the  respondent,  who  was  the 
real  party  in  interest.  In  equity,  therefore, 
the  respondent's  rights  are  the  same  as  though 
the  mortgage  had  been  taken  directly  to  him; 
and,  in  that  case  he,  undoubtedly,  would  have 
been  entitled  to  a  oreference. 

A  vendor  has  a  lien  on  the  estate  sold  for 
the  purchase  money,  as  long  as  it  remains  in 
the  hands  of  the  vendee,  unless  the  circum- 
stances in  the  case  show  that  such  lien  was  not 
intended  to  be  reserved.  So  far  from  any  in- 
ference of  that  kind  being  authorized  by  the 
facts  in  this  case,  they  all,  conclusively  and 
affirmatively,  show  that  the  respondent  did 
not  intend  to  relinquish  his  lien.  The  taking 
of  collateral,  personal  security  from  a  third 
person  for  the  purchase  money,  distinct  and 
independent  of  the  land,  has,  in  some  cases, 
been  considered  evidence  of  the  intention  of 
the  vendor  to  waive  his  lien.  But  the  bond 
and  mortgage  in  question  is  not  a  security  of 
that  description ;  Wright  was,  in  fact,  the 
vendee,  and  the  mortgage  given  was  upon  the 
land  sold.  See  Garson  v.  Green  1  Johns.  Ch., 
308 ;  Oilman  v.  Brown,  IMas.,  212-219. 

But  the  appellants  do  not  stand  in  the  char- 
acter of  purchasers  of  the  land  without  notice; 
and  the  rule  seems  to  be,  that  it  is  only  persons 
of  that  description,  who  can  set  up  the  implied 
waiver  of  the  lien  of  the  vendor. 

Under  all  the  circumstances  of  the  case,  it 
appears  to  me,  that  the  appellants  must  be  held 
319*]  to  have  taken  the  assignment  *of  their 
mortgage,  subject  to  all  the  equities  which  ex- 
isted against  it  in  favor  of  the  respondent  in 
the  hands  of  Van  Deusen.  They  are  the  mere 
assignees  of  a  chose  in  action  ;  and  the  claims 
of  the  respondent  are  not  to  be  considered  as 
the  latent  equities  of  a  third  person,  a  mere 
stranger,  against  the  assignor.  (2  Johns.,  512  ; 
2  Vern.,  692,  764;  1  Ves.,  123;  4  Ves.,  Jr.,  121; 
1  P.  Wms..  496  ;  2  Wash.,  233  ;  2  Johns.  Ch., 
441,  479  ;  2  Cow.,  247). 

Van  Deusen  was  a  competent  witness.  He 
does  not  appear  to  have  any  interest  in  the 
event  of  the  cause.  There  is  nothing  to  show 
that  he  is  liable  to  the  respondent  for  any  de 
ficiency  in  any  event.  The  principal  objection 
in  the  case  of  Frear  v.  Evertson,  20  Johns., 
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142,  was  to  the  confessions  of  the  assignor  of 
a  chose  in  action,  in  whose  name  the  suit  was 
brought,  made  after  the  assignment.  The  court 
held  that  his  confessions,  made  after  the  as- 
signment, could  not  affect  the  rights  of  his  as- 
signee ;  and  that  he  could  not  be  a  witness, 
because  he  was  a  partv  to  the  record,  unless  by 
consent.  The  court  also  say,  that  by  the  terms 
of  the  assignment,  there  was  a  contingent  re- 
sulting benefit  to  him.  There  is  no  analogy 
between  the  cases. 

I  am  therefore  of  opinion  that  the  decree  of 
the  Chancellor  should  be  affirmed. 

SAVAGE,  Ch.  J.,  concurred. 

WOODWORTH,  J.,  being  related  to  the  re- 
spondent, gave  no  opinion. 

For  affirmance — Crary,  Ellsworth,  Enos,  Ea- 
ger, Haight,  Hart,  Lake,  McMartin,  Smith, 
Spencer,  Wilkeson  and  Woodward,  Senators. 

For  reversal — Jordan,  McCatt  and  McCatty, 
Senators. 

Decree  affirmed. 

Cited  in-1  Sandf.  Ch.,  578 ;  22  N.  Y.,  543;  44N.Y.,. 
56 ;  74  N.  Y.,  353, 355 ;  3  Barb.,  654 ;  7  W.  Dig.,  285. 
Affirming— Hopk.,  569 ;  48  Ind.,  230. 


*ROSWELL  L.  COLT,  who  is  im-  [*32O 

pleaded  with  PETER  A.  JAY,  Administrator, 
with  the  will  annexed,  of  JACOB  LE  ROY,. 
Deceased,  Appellant, 
v. 

MARY  ELIZABETH  LASNIER,  COUNT- 
ESS D'AITZ  AND  NICHOLAS  GILBERT, 
Administrator,  de  bonis  non,  with  the  will 
annexed,  of  JOSEPH  LANSNIER  DULARY, 
Deceased,  Respondents. 

Connivance  with  Executor  to  work  a  Devastavit 
— Firm  Liable,  in  Equity,  where  one  of  its 
Members,  as  Executor,  Mixes  Funds  of  Testa- 
tor with  Those  of  Firm — Parties — Who  are 
Necessary — Case  to  Stand  Over  to  Add  Par- 
ties. 

Any  person  receiving:  from  an  executor  the  assets 
of  his  testator,  knowing-  that  such  disposition  of 
them  is  a  violation  of  the  executor's  duty,  is  to  be 
adjudged  conniving  with  the  executor  to  work  a 
devastavit,  and  is  accountable  to  the  person  injured 
by  such  disposition  directly,  on  a  bill  filed  by  him. 

E.  g.  Where  the  executor  being  one  of  a  trading 
firm,  with  the  knowledge  of  the  firm,  mixed  the 
funds  of  his  testator's  estate  with  those  of  the  firm 
and  they  were  thus  employed  in  trade ;  held,  that 
the  firm  were  liable  for  these  funds  to  a  legatee  of 
the  testator : 

And  this,  even  admitting  that  the  funds  had  been 
carried  to  the  account  of  the  executor,  and  the  ac- 
count as  to  these  closed  on  the  partnership  books. 

The  English  and  American  cases  upon  this  doc- 
trine stated  and  commented  upon,  both  as  they  re- 
spect the  rights  of  legatees  and  creditors.  Per  Sav- 
age, Ch.  J.,  delivering  the  opinion  of  the  court. 

The  executor,  or,  if  he  be  dead,  his  personal  rep- 
resentative, should  be  a  party  to  the  investigation ; 
and  the  cause  may  stand  over  after  a  hearing'  and 
opinion  given  upon  the  merits,  until  he  be  made  a 
party.  Per  Betts,  Circuit  J.,  sitting  for  the  Chan- 
cellor, and  giving  reasons. 

An  administrator  de  bonis  non  is  the  full  repre- 
sentative as  to  all  effects  not  duly  administered ; 
and  may  seek  a  discovery  and  account  of  them  in 
whosoever  hands  they  may  be,  so  long  as  they  be- 
long to  the  estate.  Per  Betts,  Circuit  J.,  sitting  for 
the  Chancellor,  and  reasoning  in  support  of  his  de- 
cree. 

Semb.  persons  beneficially  interested,  e.  g.,  legat- 
ees, may  sue  in  their  own  names,  without  the  aid 
of  an  administrator  de  bonis  non  those  dealing  with 
an  executor,  knowing  that  such  dealing  is  a  misap- 
plication of  the  testators  property.  Per  Betts,  Cir- 
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.,  sitting  for  the  Chancellor,  and  reasoning  in 
support  of  his  decree. 

The  jreneral  rules  as  to  who  are  necessary  parties 
in  a  court  of  equity,  adverted  to  as  laid  down  by 
different  Chancellors  and  judges.  Per  Betts,  Circuit 
J.,  sitting  for  the  Chancellor,  and  reasoning  in  sup- 
port of  his  opinion  that  a  new  party  should  be  in- 
troduced. 

The  ordinary  course  in  chancery,  where  a  want  of 
proper  parties  appears  at  the  hearing,  is  for  the 
cause  to  stand  over  in  order  that  they  may  be 
added.  Per  Betts,  Circuit  J.,  arguendn,  sitting  for 
the  Chancellor. 

321*]  *A  cause  was  directed  to  stand  over,  at  the 
bearing,  without  costs,  in  order  to  add  parties,  in- 
asmuch  as  the  defendant  should  have  objected  by 
plea  or  demurrer.  Per  Betts,  Circuit  J;  sitting  for 
the  Chancellor. 

Citations— Dal  is,  99,  case  30 ;  Fitz.  Abr.,  Aecompt, 
pi.,  97,  6,  &  45 :  Fitz.  N.  B.,  116  Q.  119  b ;  1  Vin,  Abr., 
142 ;  1  Roll.  Abr..  118,  pi.,  5, 6 :  4  M.  &  8.,  275 ;  Brooke 
Abr.,  Accompt,  pi.,  8.  24;  3  Johns.  Ch.,  473;  5  Johns. 
Ch.,  541 ;  1  Chit-  PL,  25 ;  Cowp.,  565 :  2  Vern.,  444, 616; 
4  Ves.,  35,  42,  664 ;  1  Eq.  Cas.  Abr.,  240 ;  1  Atk.,  463 ;  1 
Cox.,'  145;  7  Ves.,  152;  2  Dick.,  712,  724,  725;  Mitf., 
129, 130:  2  Atk.,  121, 159,  394 ;  2  Cai.  Cas.,  341;  5  Johns., 
54;  20  Johns-,  658;  7  Johns.  Ch.,17, 150,  278:  Com. 
Dig.  Adm.  (B.  1),  4  Mass.,  634 ;  1  Madd.  Treat.,  287 : 
16  Ves.,  325 ;  1  Johns.  Ch.,  305, 437 ;  10  Wheat.,  167 ;  2 
Mason,  181 ;  3  Bro.  Ch.,  627 ;  11  Ves.,  34 ;  6  Ves.,  748 ; 
2  Ves.,  Jr.,  94;  1  Com.,  Dig.,  226,  H. :  5  Cranch,  322 ; 
4  Wheat.,  108 ;  11  Wheat.,  103, 163 ;  1  Harr.  Pr.,  29,  N. 
L-;  3  Cranch,  220;  3  Mad.,  61;  2  Johns.  Ch.,  119;  1  Ves., 
Jr.,  297 ;  2 East,  211 :  2  Taunt.,  257 :  4  Bro.  Ch.,  137  ;  3 
Atk.,  235;  2  Ves.,Sr.,  466,  469;  4  T.  B.,  625,  N.;  17 
Ves.,  153. 162. 164.  172 ;  4  Des.,  526,  527. 

ON  appeal  from  the  Court  of  Chancery.  The 
case  below  was  as  follows:  Joseph  Lasnier 
Dulary  died  in  the  City  of  N.  Y.,  some  time  in 
Jan.  1807,  leaving  the  whole  of  his  estate  by 
will  to  his  only  daughter,  Mrs.  D'Aitz,  one  of 
the  respondents,  she  then  residing  in  Gauada- 
loupe.  The  will  appointed  her  executrix,  and 
Jacob  Le  Roy,  of  the  City  of  N.  Y.,  executor. 
Jacob  Le  Roy  alone  proved  the  will.  He  was 
at  the  time,  and  so  continued  till  his  death  in 
1815,  in  partnership  with  the  appellant,  Colt, 
under  the  firm  of  Jacob  Le  Roy  &  Son,  with 
whose  capital  the  funds  of  Dulary's  estate  were 
mixed, and  used  in  their  joint  business  or  trade, 
both  being  with  the  knowledge  and  consent  of 
the  appellant.  The  bill  was  filed  by  the  re- 
spondents in  the  court  below  against  the  appel- 
lant, as  surviving  partner,  to  obtain  from  him 
an  account  of  those  funds. 

The  answer  insisted  upon  two  grounds  of  de- 
fense: 1.  That,  stopping  with  the  case  as  above 
stated,  the  firm,  as  such,  were  never  account- 
able to  the  respondents,  but  only  to  Jacob  Le 
Roy;  and  2.  It  set  up,  in  addition  to  the  above 
case,  and  by  way  of  avoidance  and  defense,  a 
matter  not  touched  by  the  bill;  that  if  the  firm 
was  originally  accountable,  yet  in  Nov. ,  1814, 
in  the  lifetime  of  Le  Roy,  the  executor,  he 
ordered  the  accounts  of  Dulary's  estate  to  be 
closed  upon  the  partnership  books,  and  trans- 
ferred to  his  (Le  Roy's)  account  only,  which  was 
done. 

The  Court  of  Chancery,  after  amending  the 
"bill  as  to  parties,  in  the  manner  hereinafter 
mentioned,  decreed  the  account  prayed;  where- 
upon the  appellant  brought  his  appeal  to  this 
court. 

The  cause  was  decided  in  the  court  below  by 
Betts,  late  Circuit  J. ,  sitting  for  the  Chancellor, 
pursuant  to  the  Statute,  sess,  49,  ch.  303,  who 
gave  the  following  reasons  for  his  decree  to 
which  the  reader  is  referred, in  connection  with 
the  opinion  of  the  Chief  Justice  delivered  in  this 
court,  for  a  sketch  of  the  proofs  upon  both 
points  of  the  defense :  ' 
4M 


*BETTS,  Circuit  J.  Two  objections  [*322 
to  the  case,  made  on  the  part  of  the  complain- 
ants, are  raised  by  the  answer — either  of  which, 
if  sustained,  will  defeat  this  suit  upon  the  merits. 
It  will  be  important  to  consider  these,  before 
adverting  to  the  other  points  in  the  cause. 

It  is  first  contended  that  the  copartnership 
of  Jacob  Le  Roy  &  Son  was  never  responsible 
to  Dulary,  or  his  representatives,  for  the  effects 
of  Dulary's  estate  in  their  hands;  that  all  the 
responsibility  incurred  by  the  house  was  with 
Jacob  Le  Roy  individually, who  was  one  of  the 
concern;  and,accordingly,they  were  to  account 
to  him  alone. 

This  is  the  general  bearing  of  the  answer, 
though  its  language  is  not  throughout  consist- 
ent with  this  objection. 

In  the  first  answer,  the  defendant  insists  that 
the  account  of  the  estate  was  closed  and  settled 
by  the  firm  with  Jacob  Le  Roy,  the  latter  part 
of  1814,  or  early  in  1815;  "  from  which  time," 
he  says,  he  considered  he  had  nothing  further 
to  do  with  the  account,  or  with  any  of  the 
affairs  of  the  estate,  and  had  a  right  to,  and 
did  consider  himself  discharged  from  any 
further  liability  thereon. 

In  his  further  answer,  the  defendant  says, 
"  by  his  former  answer  he  meant  to,  and  does 
aver,  that  from  the  time  Jacob  Le  Roy  gave 
orders  to  close  the  account,  he  did  not  and  does 
not  consider  the  firm  answerable  to  Dulary  or 
his  representatives." 

This  language,  undoubtedly,  implies  that 
there  was  a  period  in  which  such  liability  did 
exist,  and  that  the  defendant  was  conscious  he 
had  for  a  time  been  under  such  relationship  to 
Dulary  or  his  representatives,  that  they  might 
have  recovered  the  effects  of  the  estate  from 
the  firm.  If  the  court  adopts  and  acts  upon 
this  import  of  the  answer,  it  wholly  obviates 
the  objection  that  the  partnership  were  never 
answerable,  and  the  defense  would  rest  upon 
the  effect  of  the  settlement  referred  to  and  set 
up  as  a  bar  to  this  action.  It  might,  however, 
be  deemed  an  undue  stress  upon  the  terms  of 
the  answer,  to  fix  upon  the  defendant  so  im- 
portant a  consequence  by  mere  implication. 

Where  no  disposition  is  manifested  by  a 
party  to  suppress  or  evade  the  truth,  the  prin- 
ciple of  this  court  is,  to  avoid  concluding  him 
*by  nice  and  exact  constructions  of  his  [*323 
pleadings;  and  it  rather  aims  to  deal  with  them 
with  a  view  to  their  general  scope  and  broad 
sense. 

The  plain  tenor  of  both  answers  is,  to  resist 
the  plaintiff's  claim  because  neither  the  defend- 
ant nor  the  house  of  Jacob  Le  Roy  &  Son  ever 
had  any  direct  dealings  with  the  estate  of  Du- 
lary and,  in  all  transactions  connected  with  it, 
acted  as  the  mere  servants  or  agents  of  Jacob 
Le  Roy.  Assuming  the  facts  to  be  so,  would 
they  exonerate  the  defendant  from  responsi- 
bility in  this  action  ? 

Had  the  house  of  Jacob  Le  Roy  &  Son  pos- 
sessed themselves  of  these  funds  tortiously, 
then,  according  to  the  old  authorities,  this 
remedy  could  not  be  had  against  them,  there 
being  no  privity  upon  which  to  support  an  ac- 
count. (Dalison,  99,  case  30.) 

And  the  rule  has  been  carried  so  far  as  to 
deny  the  action,  where  the  property  was  not 
obtained  directly  from  the  party  entitled  to  it, 
or  avowedly  for  his  use.  (Fitz.  Abr.,  Accompt, 
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pi.  97;  Fitz.  N.  B.,  119  b;  1  Vin.  Abr.,  142;  1 
Roll.  Abr.,  118,  pi.  5  and  6;  though  Rolle  puts 
the  proposition  with  a  dubitatur.) 

The  party  claiming  would  undoubtedly  now 
be  permitted  to  waive  the  tort,  and  proceed  for 
the  value  of  the  property  upon  the  implied  as- 
sumpsit.  The  action  of  assumpsit  is  sustained 
upon  facts  far  less  indicative  of  an  undertak- 
ing to  pay,  or  of  a  liability  in  good  conscience. 
Lamb  v.  Bunce,  4  Maule  &  8.,  275. 

And  when,  from  all  the  circumstances,  a 
promise  or  direct  liability  to  the  demandant 
might  be  inferred,  the  party  holding  money  or 
property  belonging  to  another  has  always  been 
-compelled  to  account  to  the  owner,  or  his  rep- 
resentatives, for  it.  Brooke  Abr.,  Accompt,  pi. 
8  and  24;  Fitz.  N.  B.,  116,  Q;  Ibid,  118  B,  note 
-«;  Tripler  v.  Olcott,  3  Johns.  Ch.,  473. 

But,  although  the  legal  authority  over  the 
-estate  was  possessed  by  Le  Roy,  after  the  death 
of  Dulary,  and  he  had  been  specially  intrusted 
with  moneys  during  the  lifetime  of  Dulary, 
yet  the  proofs  in  the  case  most  abundantly  es- 
tablished that  the  copartnership  had  the  exclu- 
324*]  sive  possession  and  use  *of  all  the 
funds;  and  Mr.  Hilton  and  Heyer  prove  pay- 
ments of  rent  and  dividends  of  stock  to  the 
firm,  from  time  to  time,  and  that  the  defend- 
-ant  himself  had  given  receipts  for  such  divi- 
dends in  the  name  of  the  firm.  In  this  respect, 
the  firm  acted  as  assumed  trustees  in  behalf  of 
the  heirs  and  representatives  of  Dulary.  Mason 
v.  Roosevelt,  5  Johns.  Ch.,  541. 

The  answer  admits  the  moneys  of  the  estate 
were  used  in  the  business  of  the  firm;  and  to 
fix  beyond  all  question  their  own  idea  of  their 
relationship  with  the  estate,  an  account  was 
•opened  and  continued  to  Dec.  31,  1814,  upon 
the  books  of  the  copartners,  charging  them- 
selves and  crediting  the  estate  with  moneys  on 
hand,  rents  and  dividends  of  stock  received, 
•and  interest  thereon,  $1,719.09,  This  would 
be  conclusive  evidence  in  any  court,  that  the 
firm  acquired  and  held  the  moneys  as  belong- 
ing to  Dulary 's  estate  and  not  to  Jacob  Le  Roy; 
and  would  subject  them  to  account  to  him 
•during  his  life,  and  his  representatives  after 
his  death.  (Fitz.  Abr.,  Accompt,  6,  45.)  This 
objection,  accordingly,  is  overruled. 

The  next  ground  of  defense  going  to  the 
merits  of  the  plaintiffs'  demand, is, that  in  Nov. , 
1814,  Le  Roy,  the  executor  of  Dulary,  ordered 
the  accounts  of  that  estate  closed  upon  the 
partnership  books,  and  transferred  to  his  ac- 
•  count  solely.  The  answer  alleges  this  direc- 
tion, and  that  the  change  immediately  took 
place.  The  account  of  the  firm  with  the  estate, 
as  written  up  by  the  defendant,  closes  Dec., 
1814,  and  is  then  carried  to  the  individual  ac- 
count of  Le  Roy. 

It  is  to  be  remarked  that  the  answer  cannot 
be  received  as  proof  for  the  defendant  to  this 
point,  there  being  no  allegation  in  the  bill  call- 
ing for  this  statement. 

The  testimony  of  Gordon,  whose  general 
character  is  supported,  goes  very  strongly  to 
prove  this  point  in  the  defense. 

He  says  he  balanced  the  books  of  the  part- 
nership Dec.  31,  or  very  shortly  after,  and  that 
after  the  change  of  accounts,  Mr.  Le  Roy  fre- 
325*]  quently  had  the  books  *at  his  dwell- 
ing-house, and  was  in  the  habit  of  inspecting 
them  daily  in  the  counting-house.  •  And  the 
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witness  speaks  of  a  faint  impression  that  he 
furnished  Le  Roy  a  copy  of  this  account  subse- 
quently. This  may  be  corroborated  by  the  testi- 
mony of  Mr.  Jay,  who  found  a  copy  of  Du- 
lary's  account  with  Le  Roy's  papers  after  his 
death  ;  and  that  copy  not  being  furnished  me, 
I  am  probably  to  infer  it  corresponds  with  the 
present  state  of  the  books. 

Enough  is  here  proved,  if  Gordon  is  to  be 
credited,  to  establish  the  fact  that  the  account 
was  altered  with  the  assent  and  approbation 
of  Le  Roy  ;  for,  apart  from  all  reference  to  the 
copy  of  the  account,  it  is  wholly  improbable 
and  incredible  that  a  particular  of  so  much  im- 
portance to  him  should  have  escaped  his  notice. 
He  was  made  individually  liable  to  his  testa- 
tor's estate  for  near  $12,000,  of  moneys  lent  to 
the  firm  ;  and  his  own  account  with  the  copart- 
nership must,  accordingly,  have  been  varied  to 
his  advantage  to  that  amount.  If  he  was  not, 
in  his  then  state  of  health  and  mind,  accus- 
tomed to  acquaint  himself  with  all  the  dealings 
of  the  house,  or  if,  there  being  no  call  for  set- 
tlement or  advances  in  behalf  of  the  estate,  it  is 
not  to  be  supposed  his  attention  would  be  di- 
rected to  that  particular  account,  yet  he  must 
be  deemed  so  far  watchful  of  his  own  interests 
as  to  know  how  his  individual  account  stood 
with  the  firm.  And  if  shown  conusant  of  the 
change,  his  consent  and  direction  to  its  being 
made  must  necessarily  be  implied. 

This  branch  of  the  case  it  is,  there  fore,  mani- 
fest, rests  essentially  upon  the  accuracy  of  the 
witness  Gordon.  He  fixes  the  time  this  account 
was/written  up, from  general  recollection,  with- 
out aid  from  any  concurrent  acts  which  he  can 
now  recall.  In  a  strict  scrutiny  of  his  testi- 
mony, it  would  not  escape  remark,  that  he, 
after  all,  had  nothing  to  guide  his  memory  but 
the  date  of  the  charge,  and  his  usual  habit  of 
finishing  that  business.  The  account  and  date 
is  in  the  handwriting  of  the  defendant ;  the 
witness  did  no  more  than  make  up  the  balances 
of  the  respective  *accounts,  and  this  he  [*326 
usually  accomplished  the  last  of  the  year  or  by 
the  middle  of  Jan. 

The  defendant  resides  in  Baltimore  or  Pater- 
son, and  the  decided  preponderance  of  evidence 
is,  that  he  was  not  in  the  City  of  N,  Y.  between 
Nov.  25,  1814,  and  Jan  31,  1815.  Le  Roy  died 
Feb.  13  ;  and  the  defendant  was  then  at  Tren- 
ton, attending  the  sitting  of  the  N.  J.  Legisla- 
ture. 

The  defendant's  permanent  residence  being 
out  of  the  State,  it  was  incumbent  on  him  to 
show  he  was  in  the  city  long  enough  to  write 
the  accounts  appearing  in  his  hand,  between 
Dec. 31  and  middle  of  January,  the  period  fixed 
by  Gordon  ;  or  otherwise  prove  positively  that 
Le  Roy  had  seen  and  approved  this  account. 

I  do  not,  however,  dwell  upon  the  proofs 
bearing  on  this  inquiry,  because,  assuming  this 
fact  to  be  established  as  set  up  by  the  defend- 
ant, my  decision  will  be  placed  upon  another 
principle,  that  whenever  the  change  in  the  man- 
ner of  carrying  on  the  accounts  may  have  taken 
place,  it  not  being  accompanied  by  an  actual 
transfer  of  the  funds,  the  responsibility  of  the 
copartnership  is  not  affected  by  it.  A  new  ad- 
justment or  statement  of  the  accounts,  and  pa&- 
sing  the  amount  to  the  credit  of  Le  Roy  with 
the  firm,  without  an  actual  payment,  is  no  le- 
gal acquittance.  1  Chit.  PI.,  25;  Buller  v.Har 
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riton,  Cowp.,  565  ;  Grant  v.  Drake,  2  Vern., 
616  ;  Dickerson  v.  Lorkyer,  4  Ves.,  42  ;  1  Eq. 
Cas.  Abr.,  240. 

It  Is  not  set  up  by  the  answer  that  the  firm 
paid  over  the  money  to  the  executor  at  the  set- 
tlement. The  effect  of  the  arrangement,  as 
represented  by  the  answer,  was,  that  the  firm 
held  the  money  and  Le  Roy  assumed  the  debt. 

The  only  consideration  to  support  this  trans- 
fer is  the  supposed  indebtedness  of  Le  Roy  to 
his  copartnership. 

Ld.  Hardwicke  ruled  such  assignment  to  a 
bonafide  creditor  good  against  the  children  of 
the  testator.  Nugent  v.  Qifford,  1  Atk.,  463. 
Yet  he  recognized  Crane  v.  Drake,  because 
there  he  perceived  a  contrivance  to  produce  a 
devastavit ;  and  that,  accordingly,  the  assignee 
was  not  a  bonafide  purchaser. 
327*]  *  Crane  v.  Drake  was  this:  the  testator 
owed  the  plaintiff  £100.  The  defendant,  know- 
ing that  debt,  bought  of  the  executor  a  leasehold 
estate,  paying  £150  in  cash,  £200  in  a  debt  due 
him  by  the  testator,  and  the  balance,  £550,  in 
a  debt  due  him,  the  defendant,  by  the  execu- 
tor. The  testator  died  possessed  of  a  great  per- 
sonal estate,  which  the  executor  wasted.  The 
Master  of  the  Rolls  decreed  for  the  plaintiff  ; 
and,  on  appeal,  the  Lard  Chancellor  affirmed 
the  decree,  saying,  "the  defendant  was  a  party, 
and  consenting  to,  and  contriving  a  devastamt." 
(2  Vern.,  616.) 

The  present  case  comes  fully  within  the  view 
taken  of  Crane  v.  Drake  by  Ld.  Hardwieke. 
The  case  of  Nugent  v.  Qifford  has  never  been 
yielded  to.  Ld.  Kenyon  questions  it  in  most 
direct  terms,  and  says  he  would  have  given  a 
contrary  decision.  Bonney  v.  Ridgard,  1  Cox, 
14tS.  And  in  Hill  v.  Simpson  it  is  considered 
an  exception  from  the  well  established  doc- 
trines on  this  subject.  (7  Ves.,  152.) 

Ld.  Thurlow  ordered  bonds  of  the  testator; 
pledged  by  an  executrix  for  her  own  debt,  to 
be  delivered  up.  The  pawnees  knew  they  were 
receiving  the  testator's  effects. 

He  says,  if  one  concerts  with  an  executor, 
by  obtaining  the  testator's  effects,  and  apply- 
ing them  in  extinguishing  the  private  debt  of 
the  executor,  contrary  to  the  duty  of  the  office 
of  executor,  such  concert  will  involve  the  seem- 
ing purchaser  or  pawnee,  and  make  him  liable 
for  the  full  value.  Scott  v.  Tyler,  2  Dick.,  724, 
725. 

Suits  against  those  purchasing  of  factors  or 
agents,  or  against  creditors  who  receive  in  pay- 
ment of  their  particular  debts  bills  drawn  by 
factors  or  vendees,  is  a  common  head  of  equi- 
table relief.  Mitf.,  129,  130  ;  Lissett  v.  Reave, 
2  Atk. ,  394 ;  Bowen  v.  Robinson,  2  Cai.  Cas. ,  341 ; 
Say  v.  Coddington,  5  Johns.  Ch.,  54;  S.  C.,  20 
Johns. ,658;  Himely  v.  Cowing,!  Johns. Ch. ,278. 

It  is  true,  executors  stand  on  different,  and, 
in  some  respects,  higher  grounds  than  agents, 
328*]factors  or  trustees;  for  *though  in  equi- 
ty they  are  mere  trustees  for  the  performance 
of  the  will,  yet  in  many  respects,  and  for  many 
purposes,  third  persons  are  entitled  to  consider 
them  absolute  owners  of  the  assets  in  their 
hands.  (7  Johns.  Ch.,  17.)  And  therefore,  in 
case  of  a  fair  sale,  the  court  will  never  disturb 
the  possession  of  the  purchaser  because  the  ex- 
ecutor has  misapplied  the  proceeds.  But  the 
eases  already  cited  make  it  most  manifest,  that 
no  one,  knowing  their  character,  can  deal  with 
658 


them  for  the  security  of  his  individual  claim  on 
the  executor  by  means  of  the  testators  estate. 
And  Ld.  Thurlow  goes  still  further,  in  Scott 
v.  Tyler;  for  there  the  bankers  swore  they  were 
ignorant  of  the  will,  and  believed  the  bonds 
they  received  were  the  sole  property  of  the  ex- 
ecutrix. The  consideration  of  the  rule,  as  un- 
derstood and  applied  in  England, has  been  more 
particular,  on  this  occasion,  inasmuch  as  Chan- 
cellor Kent,  in  a  late  case,  seemed  inclined  to 
adopt  Nugent  v.  Qifford  and  Whale  v.  Booth, 
as  affording  the  true  rule — that  the  executor 
had  the  absolute  property  in  the  assets,  and 
could  transfer  them  to  his  own  benefit  without 
any  actual  equivalent.  Sutherland  v.  Brush, 
7  Johns.  Ch.,  17.  It  is  true,  the  Chancellor,  in 
a  subsequent  case  against  a  guardian,  seems  to 
retract  tbis  doctrine,  and  to  hold  that  an  exec- 
utor could  not  apply  the  assets  in  satisfaction 
of  his  own  debts,  nor  part  with  them,  but  for  a 
fair  price  paid  ;  yet  the  point  was  not  before 
him  as  to  this  power  of  an  executor,  and  he  does 
not  question,  in  terms,  the  previous  case.  He 
says  the  latter  and  better  doctrine  now  is,  that 
a  creditor  deals  at  his  peril  when  he  takes  from 
an  executor  assets,  knowing  them  such,  in  sat- 
isfaction of  his  own  debt.  Field  v.  Schieffelin, 
7  Johns.  Ch.,  150. 

Here  the  partnership  knew  perfectly  the.  nat- 
ure of  these  funds,  and  took  them  to  cover  an 
old  debt  against  a  partner  they  supposed  to  be 
insolvent. 

The  settlement  alleged  to  have  been  made 
Dec.  31,  1814,  cannot,  therefore,  avail  the  de- 
fendant against  this  claim. 

The  determination  of  these  two  points  dis- 
poses of  the  defense  upon  the  merits. 

*Objectionsare,  however,  taken,  that  [*329 
the  action  is  brought  by  improper  parties,  and 
that  necessary  parties  are  not  made  defendants. 

There  is  no  weight  in  the  first  objection. 
An  administrator  de  bonis  non  is  the  full  rep- 
resentative of  the  testator  as  to  all  effects  not 
duly  administered.  Com.  Dig.,  Admr.,  b,  1; 
Farwett  v.  Jacobs,  4  Mass. ,  634.  He  can,  there- 
fore, seek  a  discovery  and  account  of  assets, 
in  whosesoever  hands  they  may  be,  so  long  as 
they  belong  to  the  estate. 

There  are  also  well  defined  cases  in  which 
persons  beneficially  entitled  to  the  assets  can, 
without  the  aid  of  the  administrator,  sue  m 
this  court  those  dealing  with  an  executor, 
knowing  he  misapplied  the  testator's  property. 
1  Madd.  Treat.,  287;  Oranev.  Drake,  2  Vern., 
616. 

Two  cases  before  cited  are  those  of  daugh- 
ters, legatees  prosecuting  the  executors,  and 
those  who  had  obtained  assignments  of  effects 
from  the  executors.  Scott  v.  Tyler,  2  Dick., 
712 ;  Bonney  v.  Ridgard,  1  Cox,  145. 

Dickenson  v.  Lorkyer  is  this  very  case,  as  to 
the  plaintiffs.  That  was  a  bill  filed  by  the  ad- 
ministrator de  bonis  non,  and  a  particular  leg- 
atee, against  a  trustee  under  the  will,  and  an- 
other who  had  obtained  a  discharge  of  his 
bond  from  the  trustee  bona  fide,  but  without 
actual  payment.  (4  Ves. ,  35.) 

The  remaining  objection,  that  the  proper 
and  necessary  parties  are  not  made  defendants, 
appears  to  me,  at  least  to  a  certain  extent,  well 
taken. 

The  question  of  who  are  proper  and  neces 
sary  parties,  so  constantly  recurring  in  the  pro 
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ceedings  of  this  court,  has  never  yet  been 
solved  by  any  rational  and  plain  rule  of  dis- 
crimination. It  is  clear  the  general  proposition 
that  all  whose  interests  are  to  be  affected  by 
the  decree  must  be  before  the  court  gives  but 
little  definite  instruction :  for  it  still  rests  un- 
certain what  degree  of  remoteness  of  interest 
will  excuse  bringing  in  parties,  or  prevent 
their  uniting. 

The  well  established  exception  of  creditors 
and  legatees  excludes  a  wide  class,  who  all 
33OJ  have  material  connection  *with  the  sub- 
ject-matter in  suit,  and  is  so  broad  in  its  oper- 
ation as  to  render  the  rule  senseless  or  nuga- 
tory in  a  great  variety  of  its  applications. 

The  subject  has  been  maturely  considered 
in  England  and  this  country,  and"  the  difficul- 
ties of  fixing  a  rule  which  shall  be  precise,  yet 
invariably  accurate,  have  been  found  so  mul- 
tiform and  serious  that  the  courts,  after  at- 
tempting to  bring  innumerable  special  cases 
under  some  common  principle,  have  in  the 
end  concluded,  as  Ld.  Eldon  expresses  him- 
self, "that  it  must  be  a  point  always  to  be 
modified  by  the  court,  according  to  the  exigen- 
cies of  the  case ; "  or,  as  Chancellor  Kent  puts 
it,  "  to  leave  the  question  to  the  discretion  of 
the  court,  that  usually  being  governed  by  con- 
siderations of  conveniency ; "  or,  as  C h.  J. 
Marshall  expresses  it,  "the  rule  addresses  it- 
self to  the  policy  of  the  court — it  is  framed  by 
the  court  itself,  and  is  subject  to  its  discre- 
tion ; "  or,  as  Mr.  J.  Story,  who  reviews  with 
great  discrimination  all  the  important  cases 
then  extant,  says,  "the  rule  is  not  so  inflexible 
that  it  may  not  fairly  leave  much  to  the  dis- 
cretion of  the  court."  Cockburn  v.  Thompwn, 
16  Ves.,  325;  Wiser  v.  Blachley,  1  Johns.  Ch., 
437;  Elmendorf  v.  Taylor,  10  Wh.,  167;  West 
v.  Randall,  2  Mas.,  181. 

Yet,  whether  this  discretion  be  absolute, 
such  as  to  pass  upon  each  case  as  novae  impres- 
sionis,  or  is  only  exercised  in  points  of  con- 
veniency, touching  the  numbers  or  residence 
of  parties,  it  has  in  no  approved  book  been  ap- 
plied to  retaining  a  party  defendant  who  pal- 
pably has  no  interest  in  the  subject  of  litiga- 
tion, and  disclaims  all  connection  with  it. 

Is  the  defendant  so  circumstanced  ? 

The  defendant  stands  in  the  relation  of  debt- 
or to  the  estate ;  and  if  proceeded  against  in 
that  character  by  the  legatee  solely,  the  bill 
would  be  dismissed,  unless  clear  proof  was 
produced  that  he  had  collusively  arranged  his 
debt  with  the  executor.  Ld.  Eldon  says  "that 
sort  of  bills  are  maintained  on  the  ground  of 
collusion  alone."  Doran  v.  Simpson,  4  Ves., 
664.  In  the  note  to  Elmslie  v.  M'Auley,  3  Bro. 
C.  C. ,  627,  Eden  ed. ,  many  cases  are  collected 
establishing  the  principle  that  a  creditor  or 
legatee  cannot  make  a  debtor  to  the  estate  a 
party,  unless  there  be  collusion,  insolvency,  or 
331*]  *some  special  case.  Crane  v.  Drake 
was  a  case  of  collusion.  Burroughs  v.  Elton, 
in  one  of  its  features,  was  a  suit  against  a 
debtor  by  a  creditor  of  the  estate,  the  executor 
being  insolvent  and  unwilling  to  act.  (11  Ves., 
34.)  Berkley  v.  Dorrington,  decided  by  Ld. 
Hardwicke,  considers  collusion  and  insolvency 
the  special  cases  permitting  this  form  of  re- 
dress ;  but  Ld.  Eldon,  in  citing  and  approving 
that  case,  carries  the  doctrine  to  other  in- 
stances, as  it  is  also  accepted  and  applied  in 
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this  court.  Alneger  v.  Rowley,  6  Ves. ,  748  ; 
Long  v.  Majestre,  1  Johns.  Ch. ,  305. 

The  argument  for  the  defendant  assumes 
that  he  is  responsible  to  the  representatives  of 
Le  Roy  solely,  and  that  a  recovery  by  them  of 
the  defendant  would  be  for  the  benefit  of  the 
plaintiff. 

That  is  the  usual  course  of  proceeding,  and 
it  is  quite  plain  that  this  court  may  require 
executors  to  collect  the  assets  in  behalf  of  cred- 
itors, and  will  control  the  proceedings  in  case 
of  a  reluctant  or  insolvent  executor,  and  under 
fit  circumstances  appoint  a  receiver  to  guard 
the  rights  of  creditors.  Ulterson  v.  Main,  2 
Ves.,  Jr.,  94.  But  apart  from  the  circuity  of 
this  mode  of  proceeding,  which  a  court  of 
equity  will  always  endeavor  to  avoid  (1  Com. 
Dig.,  226,  H),  and  in  the  simplest  manner  prac- 
ticable render  persons  ultimately  responsible, 
immediately  so  in  behalf  of  creditors,  Riddle 
v.  Mandeville,  5  Cr.,  322,  it  might  be  attended 
with  important  disadvantages  to  the  plaintiffs. 

For  should  the  court  direct  a  suit  by  the 
representatives  of  Le  Roy  against  the  defend- 
ant, it  would  thereby  treat  the  transaction  as  a 
bonafide  loan  by  one  of  the  copartners,  for  the 
business  of  the  firm,  and  the  recovery  might 
be  subject  to  a  full  accounting  upon  the  part- 
nership dealings,  and  depend  upon  the  event- 
ual balance.  It  might  prove  in  the  result  that 
Mr.  Le  Roy  was  in  arrears  to  the  concern  to 
the  full  amount  of.  the  loan. 

The  complainants  ought  not  to  be  exposed 
to  such  contingency  ;  and  it  clearly  appearing 
that  the  defendant  has  in  his  possession  some 
of  the  effects  of  the  estate,  they  may  well 
maintain  their  bill  directly  against  him  alone, 
for  the  discovery  and  payment  of  the  amount. 
Such  is  the  governing  "*principle  in  [*332 
Long  v.  Majestre,  1  Johns.  Ch.,  305.  This 
must,  however,  be  limited  to  the  moneys  re- 
ceived by  him  since  the  death  of  Mr.  Le  Roy, 
the  executor. 

Feb.  18,  1815,  the  defendant  caused  to  be 
sold  (he  receiving  the  proceeds)  $4,000  of  U. 
S.  new  six  percent,  stock  belonging  to  Dulary's 
estate.  For  the  present  value  of  that  stock, 
and  the  dividends  which  might  have  been  re- 
ceived since  its  disposition,  and  the  interest 
thereon,  he  must  account  to  the  plaintiffs. 
Waitev.  Whorwood,  2  Atk.,  159.  This  stock 
the  plaintiffs  have  a  right  to  follow,  as  never 
converted  by  the  executor,  and  still  belonging 
in  specie  to  the  estate.  For  the  residue  of  the 
demand,  the  claim  against  the  defendant  is  as 
the  survivor  of  Jacob  Le  Roy  &  Son. 

It  must  be  borne  in  mind  that  the  original 
indebtedness  of  the  copartnership  was  not  di- 
rectly with  the  estate  of  Dulary,  but  mediately 
through  Jacob  Le  Roy,  his  executor  or  trustee. 

Dulary,  in  his  lifetime,  might,  probably,  at 
his  election,  have  maintained  his  action  against 
the  firm  for  the  moneys  they  had  received, 
upon  the  implied  assumpsit,  or  against  Jacob 
Le  Roy  alone,  upon  his  direct  undertaking. 

But  in  this  court  all  the  features  of  the  re- 
lationship are  disclosed,  and  to  be  acted  on  ; 
and  the  plaintiffs  are  not  necessarily  entitled 
to  recover  of  the  defendant  the  extent  of  their 
demand  against  Le  Roy ;  and  he,  in  no  event, 
ought  to  be  responsible  for  more  than  that. 

The  account  then  to  be  taken,  in  conse- 
quence of  the  decision  of  this  court,  must  nec- 
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essarily  be  with  the  copartnership  of  Jacob  Le 
Roy  &  Son,  upon  the  footing  of  the  responsi- 
bility of  that  concern  to  the  executor  of  Du- 
lary's  estate,  to  an  amount,  however,  not  be- 
yond the  just  claim  of  the  estate  upon  the  ex- 
ecutor. For  the  house  will  not  here  be  re- 
quired to  pay  more  than  the  complainants 
could  collect  of  the  executor.  To  decree  the 
whole  demand  against  the  concern  might  be 
highly  unjust ;  as  when  the  defendant  turns 
round  to  the  representatives  of  Mr.  Le  Roy  for 
a  contribution,  they  may  be  enabled  to  show  a 
much  less  amount  in  arrear  to  Dulary's  estate. 
333*]  *It  is  accordingly  manifest,  that  the 
account  against  the  defendant,  representing 
the  copartnership,  would  be  carried  on  under 
great  embarrassment  and  inconveniency,  with- 
out joining  the  representatives  of  Jacob  Le 
Roy  and,  moreover,  that  the  court  could  not 
pronounce  a  decision  on  such  accounting  that 
would  be  final,  in  regard  to  the  rights  of  either 
party. 

Should  it  appear  in  this  case,  that  the  firm 
had  actually  and  bona  fide  repaid  any  portion 
of  the  moneys  to  the  executor,  such  amount 
must  be  deducted  from  the  recovery  here  ;  but 
the  representatives  of  Jacob  Le  Roy  would  not 
be  concluded  thereby  from  afterwards  pre- 
venting the  plaintiffs  recovering  of  them,  by 
controverting  and  disproving  the  fact  of  such 
repayment  to  the  executor. 

And  thus,  where  a  real  deficit  existed,  the 
plaintiffs  might  be  barred  collecting  it  by 
means  of  a  decree  of  this  court,  freeing  each 
party  separately  from  its  payment,  when  the 
recovery  would  have  been  certain  and  easy, 
had  the  proceeding  been  against  all  parties  at 
the  same  time. 

The  prejudice  to  the  defendant  in  carrying 
on  this  cause,  without  joining  the  representa- 
tives of  Jacob  Le  Roy  with  him,  would  be 
more  probable,  because  he  loses  all  the  advan- 
tage and  protection  of  the  executor's  individ- 
ual account  against  the  estate.  Whatever  that 
may  be,  it  ought  to  apply  to  the  credit  of  the 
house,  and  go  in  diminution  of  this  claim.  And 
besides,  he  is  to  look,  for  any  excess  beyond 
what  the  concern  ought  to  pay,  to  a  partner,  who 
is  represented  by  both  parties  to  be  insolvent. 

These  considerations  render  it  important, 
that  the  account  should  now  be  taken  in  a  way 
to  conclude  the  rights  of  all  parties  ;  and  so 
that,  if  practicable,  the  court  may  impose  the 
burden  according  to  the  equitable  liabilities  of 
the  respective  parties. 

The  strong  probability  is,  that  the  partner- 
ship books  exhibit  all  the  credits  the  executor 
can  substantiate  against  the  estate.  The  court 
cannot,  however,  assume  that  fact.  They  do 
not  conclude  the  representatives  of  Mr.  Le  Roy 
from  showing  greater  credits.  And  they  are 
334*1  no  admission,  by  the  *defendant,  of  the 
state  of  Mr.  Le  Roy's  individual  demands  upon 
the  estate. 

It  is  apparent  that  the  state  of  the  executor's 
account  with  the  estate  becomes  an  important 
consideration  in  the  case.  That  the  defendant 
cannot  exhibit ;  and  without  submitting  to  be 
charged  for  the  balance  on  the  books,  he  had  a 
right,  in  behalf  of  the  partnership,  to  require 
the  cause  to  be  so  framed,  in  respect  to  parties, 
as  that  the  executor's  accounts  might  be  ad- 
justed, before  the  liability  of  the  firm  was 
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fixed  ;  U.  8.  v.  Howland,  4  Wh.,  108  ;  and  he 
is  in  time  with  the  objection  of  a  want  of 
proper  parties  at  the  hearing,  after  answer  and 
proofs  (Harding  v.  Handy,  11  Wh.,  103),  and 
need  not  plead  that  matter  in  abatement. 

Formerly  bills  were  dismissed  when  the 
proper  parties  were  not  broughi  in.  (1  Harr. 
Pr.,  29,  note  L.)  The  practice  in  England  and 
this  country  is  now,  to  order  the  cause  to  stand 
over,  that  the  necessary  parties  may  be  added. 
Milligan  v.  Milledge,3Cr.,220;  Harding  v. Handy. 

I  shall  accordingly  order  this  cause  to  stand 
over,  to  the  end  that  the  representatives  of 
Jacob  Le  Roy,  deceased,  may  be  made  parties 
defendants,  but  without  costs,  as  the  defend- 
ant might  have  taken  the  objection  prelimina- 
rily, by  plea  or  demurrer.  Mitchell  v.  Bailey,  3 
Madd.,  61.  Or,  at  the  election  of  the  com- 
plainants, let  a  decree  be  entered  against  the 
defendant  solely,  for  the  $4,000  U.  S.  six  per 
cent,  stock,  and  a  reference  be  had  to  the 
master,  to  state  the  value  at  the  time  of  his  re- 
port ;  Harrison  v.  Harrison,  2  Atk.,  121  ;  Hart 
v.  Ten  Eyck,  2  Johns.  Ch.,  119  ;  Bowlet  v.  Her- 
bert, 1  Ves.,  Jr.,  297  ;  the  defendant  to  replace 
the  stock,  or  pay  such  value,  with  the  divi- 
dends from  the  time  of  its  transfer,  and  inter- 
est on  the  dividends.  The  same  rule  of  dam- 
ages obtains  at  law.  (2  East,  211  ;  2  Taunt., 
257.)  Complainants  to  recover  costs. 

Decree  accordingly. 

Subsequently,  a  supplemental  bill  was  filed 
by  the  complainants,  making  Peter  A.  Jay, 
administrator  of  J.  LeRoy,  deceased,  a  party, 
and  praying  relief  against  him. 

The  administrator  filed  his  answer,  admit- 
ting the  allegations  in  the  bill,  and  submitting 
10  the  decree  of  the  court. 

*The  cause  being  again  placed  upon  [*335 
the  calendar,  and  a  reference  to  a  master,  to 
take  an  account  upon  the  basis  declared  in  the 
above  opinion,  being  moved,  the  court,  at  the 
sitting,  Jan.  23  1827,  ordered  the  same  ac- 
cordingly. 

Mr.  D.  B.  Ogden,  for  the  appellant,  con- 
tended that  the  house  of  Le  Roy  &  Son  were  to 
be  considered  the  mere  agents  or  bankers  of  Le 
Roy,  the  executor,  and  were  accountable  to 
him  only  ;  and  that  they  had  accounted,  the 
balance  of  monies  in  the  house  being,  by  order 
of  Le  Roy,  the  executor,  charged  to  his  indi- 
vidual account. 

Mr.  J.  I.  Roosevelt,  for  the  respondents. 

The  discussions  of  counsel  were  confined 
almost  exclusively  to  the  evidence  in  the  case 
bearing  upon  the  points  taken  by  the  appellant. 

SAVAGE,  Ch.  J.  There  are  certain  facts  in 
this  case,  about  which  there  is  no  dispute. 
These  are,  that  Dulary,  in  his  lifetime,  had 
money  in  the  hands  of  J.  Le  Roy  &  Son.  That 
at  the  death  of  Delary,  Le  Roy  was  appointed 
executor,  together  with  Mrs.  D'Aitz.  That  Le 
Roy  alone  proved  the  will,  and  took  possession 
of  all  the  property  ;  and  that  the  estate  went 
into  the  firm  of  Le  Roy  &  Sons,  who  opened  an 
account  -with,  transacted  the  business,  and 
used  the  funds  of  the  estate,  as  part  of  their 
capital.  And  it  seems  to  be  admitted,  that  if 
this  state  of  facts  had  existed  at  the  death  of 
Le  Roy,  then  the  firm  must  be  held  account- 
able to  Dulary's  representatives.  Whether  con- 
ceded or  not,  such  must,  undoubtedly,  be  the 
consequence. 
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The  important  fact  in  dispute  is,  whether  the 
firm  of  Jacob  LeRoy&Son  accounted  with  J. 
Le  Roy,  the  executor,  in  his  lifetime,  and 
transferred  to  his  private  account  the  funds  in 
the  hands  of  the  firm  ;  and  the  important  ques- 
tion of  law  is,  whether  such  accounting  and 
transfer  upon  the  books,  without  an  actual 
payment  of  the  funds  themselves  to  the  exec- 
utor, discharges  the  firm  from  the  claims  of 
Dulary's  representatives. 
336*]  *1.  As  to  the  fact :  Was  the  transfer 
ever,  in  fact,  made  in  the  lifetime  of  Le  Roy, 
and  with  his  assent  ?  The  allegation  comes 
from  the  appellant  in  his  answer,  and  is  not 
responsive  to  the  bill.  The  appellant  must, 
therefore,  prove  the  fact,  or  he  can  claim  no 
benefit  from  it. 

The  only  evidence  consists  of  the  testimony 
of  Gordon,  who  states  that  the  account  was 
written  up  before  the  middle  of  Jan.,  1815  ; 
and  Le  Roy's  knowledge  is  an  inference  from 
the  fact  that  the  books  were  carried  to  his 
house  every  night  for  safe  keeping,  and  that  he 
attended  his  counting-house  almost  daily  till 
his  death.  The  account  is  written  in  the  hand- 
writing of  the  appellant  Colt ;  and  Gordon 
swears  that  Colt  was  in  N.  Y.  in  the  month  of 
Dec.,  1814,  and  thinks  he  was  there  also  in 
Nov.,  and  in  Jan.,  1815.  His  cross-examina- 
tion, however,  shows  that  he  has  no  distinct 
recollection  about  it,  and  presents  facts  as  to 
the  letter-book,  and  as  to  Le  Roy's  signing 
notes,  which  render  it  very  doubtful  whether 
Colt  was  in  fact  in  the  city  at  the  times  when 
Gordon  supposes  he  was. 

The  testimony  of  Roulet,  and  several  exhib- 
its, go  strongly  to  prove  that  Colt  was  not  in 
the  City  of  K  Y.  in  the  month  of  Dec.,  1814, 
or  in  Jan.,  1815,  till  the  31st;  but  in  Balti- 
more, where  he  resided.  He  is  then  shown  to 
have  been  absent  early  in  February,  and  till  he 
was  sent  for  on  account  of  the  death  of  Le 
Roy.  The  character  of  the  books  themselves, 
kept  by  Colt,  is  attacked  by  other  testimony  ; 
and  it  is  proved  that  several  of  the  entries 
could  not  have  been  made  when  they  purport 
to  have  been  entered.  All  these  circumstances, 
together  with  the  want  of  certainty  and  preci- 
sion in  Gordon's  testimony,  which  appears 
upon  his  cross-examination,  and  with  the  ad- 
mitted fact  that  after  the  death  of  Le  Roy,  and 
Feb.  20,  he,  in  the  name  of  the  firm,  trans- 
ferred to  himself  certain  stocks  belonging  to 
Dulary's  estate,  render  it  at  least  doubtful, 
whether  the  books  were  written  out,  and  the 
account  of  Le  Roy  stated  in  his  lifetime.  It 
was  the  duty  of  Colt  to  have  established,  beyond 
a  reasonable  doubt,  the  fairness  of  the  transac- 
tion. At  the  death  of  Le  Roy,  he  must  have 
known  the  importance  of  proving  this  account 
correct,  unless,  indeed,  he  thought,  as  C.  P. 
337*]  *White  testifies  he  stated  to  him,  that 
this  estate  would  never  be  called  for.  It  was  in 
his  power  then  to  have  put  the  matter  out  of 
dispute.  He  has  failed,  in  my  judgment,  to 
prove  what  is  necessary  to  exonerate  him  from 
the  liability  which  once  rested  upon  him,  and 
of  which  he  seems  to  have  been  sensible. 

I  am  of  opinion,  therefore,  that  the  appel- 
lant has  not  proved  the  fact,  asserted  by  his  an- 
swer, that  he  had  accounted  with  the  executor 
of  Dulary's  estate. 

2.  But  suppose  the  fact  to  be  precisely  as  he 
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states  it ;  that  the  account  was  closed  by  direc- 
tions from  Le  Roy,  as  executor,  in  the  lifetime 
of  Le  Roy  ;  does  it  follow  that  he  is  discharged 
from  the  claims  of  the  respondents  ? 

The  power  of  an  executor  over  the  assests  of 
his  testator,  and  his  right  to  appropriate  them 
to  the  payment  of  his  own  debts,  have  often 
been  the  subjects  of  judicial  inquiry. 

The  first  case  I  shall  notice  is  Humble  v.  Bill, 
2  Vern.,  444.  By  the  will  in  this  case,  the  ex- 
ecutor was  to  raise  £2,000  for  the  testator's 
daughter,  out  of  the  profits  of  a  printing  office, 
in  which  the  testator  held  a  term  of  21  years. 
The  executor  first  mortgaged,  and  then  as- 
signed the  term  for  £1.800.  ft  was  insisted  that 
there  was  no  necessity  of  selling  to  pay  debts, 
and  Humble,  the  purchaser,  having  notice  of 
the  will,  must  take  it  subject  to  the  £2,000. 
The  court  was  of  opinion,  that  the  executor 
might  sell  as  he  should  judge  necessary  ;  and 
if  a  specific  or  residuary  legatee  was  injured  by 
such  sale,  a  remedy  existed  against  the  execu- 
tor, but  not  against  the  purchaser.  This  de- 
cree was  reversed  in  the  House  of  Lords;  they, 
of  course,  holding  that  the  legatee  had  a  rem- 
edy against  the  purchaser,  who  had  notice  of 
the  wrongful  act  of  the  executor. 

Crane  v.  Drake,  2  Vern.,  616,  was  the  case 
of  a  creditor  of  the  testator  against  the  pur- 
chaser from  the  executor.  The  consideration 
of  the  purchase  was  £200  due  from  the  testa- 
tor, £550  due  from  the  executor,  and  £150  in 
cash.  The  purchaser  had  notice  of  the  plaint- 
iff's debt.  The  plaintiff  had  a  decree  in  his 
favor  at  the  rolls,  which  was  affirmed  on  ap- 
peal to  the  Lord  Chancellor,  upon  the  ground 
*that  the  defendant  was  a  party  con-[  *338 
senting  to  and  contriving  a  devastamt. 

The  next  case  is  Nugent  v.  Oifford,  1  Atk., 
463.  There  the  executor  assigned,  in  payment 
of  his  own  debt,  a  mortgage  term  held  by  cer- 
tain trustees  for  the  benefit  of  the  testator. 
The  plaintiff,  who  purchased  from  the  execu- 
tor, claimed  to  have  the  benefit  of  his  purchase 
as  against  the  daughters  of  the  testator,  who 
were  creditors  by  virtue  of  a  marriage  settle- 
ment. Ld.  Hardwicke  decreed  in  favor  of  the 
plaintiff.  He  said,  at  law  the  executor  has 
power  to  alien  the  assets  of  the  testator,  and  no 
creditor  can  follow  them.  The  demand  of  the 
creditor  is  personal  against  the  executor,  in  re- 
spect of  the  assets  in  his  hands,  but  no  lien  on 
the  assets.  If  the  alienation  is  not  fraudulent, 
and  is  for  valuable  consideration,  this  court 
suffers  it  as  well  as  at  law  ;  and  the  reason  he 
gives  is,  that  a  purchaser  from  an  executor  has 
no  power  of  knowing  the  debts  of  the  testator. 
He  states  the  third  objection  to  have  been, that 
it  was  a  devastavit,  because  the  consideration 
was  a  debt  of  the  executor's  own  ;  in  answer 
to  which,  he  observes,  there  is  no  difference 
between  this  and  money  paid  down,  provided 
it  be  done  bona  fide.  A  sum  of  money  bonaflde 
due,  is  as  good  and  valuable  a  consideration  as 
any.  The  Lord  Chancellor  cites  Orane  v.  Drake, 
without  expressing  any  dissatisfaction  with  it; 
and  adds,  here  was  no  notice  of  any  debts  due 
from  the  testator,  and  this  was  a  debt  under  a 
settlement,  which  was  a  private  transaction  in 
a  family.  Although,  therefore,  broad  princi- 
ples were  laid  down,  yet  the  decision  rested  on 
the  want  of  notice  in  the  purchaser  of  the  cred- 
itor's debt. 
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This  case  has  been  much  remarked  upon  by 
subsequent  jurists.  Ld.  Alvanley.  the  Master 
of  the  Rolls,  in  Andrew  v.  Wrigley,  4  Bro.  C. 
O.,  187.  states,  that  the  executor  was  also  resi- 
duary legatee  ;  and  says,  it  was  not  necessary 
for  a  purchaser  from  the  executor  and  residu- 
ary legatee,  to  inquire  whether  the  debts  were 
paid. 

The  case  of  Mead  v.  Lord  Orrery,  3  Atk., 
235,  came  before  Ld.  Hardwicke,  a  few  years 
afterwards.  The  plaintiffs  were  residuary  leg- 
atees of  old  John  Mead.  They  claimed  from 
the  defendants  the  avails  of  a  certain  mortgage 
339*]  *belonging  to  his  estate,  and  which 
had  been  assigned  by  the  executors,  of  whom 
voung  John  Mead  was  one,  as  a  security  for 
his  conduct  as  receiver  of  the  estate  of  the  Duke 
of  Buckinghamshire.  The  defendants  insisted 
that  John  Mead,  the  younger,  died  indebted  to 
the  estate  of  which  he  was  the  receiver,  and 
that  the  defendants  were  entitled  to  have  out 
of  the  mortgage  the  amount  due  from  him  ; 
and  averred  that  the  executors  had  power  to 
assign  the  mortgage.  Ld.  Hurdwicke  discussed 
the  case  at  some  length,  and  concluded  that 
there  was  no  pretense  for  setting  aside  the  as- 
signment, as  the  executors  had  the  legal  right, 
and  there  was  no  color  of  fraud  ;  that  as  two 
executors 'joined  in  the  assignment  who  had  no 
interest,  and  there  was  a  purchase  for  valuable 
consideration,  it  ought  not  to  be  affected  by  an 
account  to  be  taken  of  assets  in  favor  of  residu- 
ary legatees. 

In  Tanet  v.  Me,  2  Ves.,  Sr.,466,  469,the  same 
question  came  again  before  the  same  learned 
Chancellor,  where  he  took  occasion  to  speak  of 
the  general  principles  contained  in  the  preced- 
ing cases.  Among  other  things,  he  says  :  "If 
there  is  collusion  between  an  executor  and 
another  person,  as  to  paying  one  part  of  a  tes- 
tator's estate  into  the  hands  of  that  other.both 
would  be  liable  to  make  satisfaction ;  but  at 
the  hearing  no  such  fraud  or  collusion  was 
made  out,  as  was  sufficient  to  charge  Hull,  the 
assignee  of  the  mortgage,  and  make  him  an- 
swerable, which  was  the  ground  of  my  deter- 
mination ;  not  upon  any  general  principle,  that 
an  assignee,  or  person  taking  security  for  an 
estate  from  an  executor,  is  not  to  be  answera- 
ble. I  do  not  know  that  there  can  be  any  such 
principle  in  these  cases.  They  all  depend  on 
circumstances."  He  then  states  that  the  case 
of  Nugent  v.  Gifford  was  founded  on  Crane  v. 
Drake,  where  there  was  a  contrivance  between 
the  executor  and  assignee  to  make  a  dtvastavit; 
but  the  cases  before  him  did  not  come  up  to 
it.  What  is  said  here,  Ld.  Eldon  considers  a 
retraction  of  the  broad  principles  previously 
advanced.  (17  Ves.,  164.)  Ld.  Hardwicke,  he 
thinks,  was  startled  at  the  extent  of  his  own 
doctrines.  The  doctrine  of  Nugent  v.  Oifford, 
received  the  approbation  of  Ld.  Mansfield  in 
Whale  v. Booth,  4  T.  R.,  625,  n., where  he  holds, 
that  the  power  of  the  executor  over  the  testa- 
34O*J  tor's  *effect  is  absolute,  with  one  ex- 
ception— when  a  contrivance  appears  between 
the  purchaser  and  executor  to  make  a  devas- 
tavit.  That  case  was  much  qualified  by  Farr 
v.  Newman,\f  not  overruled  by  the  same  judges 
who  decided  Whale  v.  Booth,  with  the  excep- 
tion of  Ld.  Mansfield,  whom  Ld.  Kenyon  had 
succeeded  But  in  the  Court  of  Chancery,  the 
cases  of  Nugent  v.  Oifford  and  Mead  v.  Orrery 
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have  not  been  supported,  in  their  full  extent, 
by  any  case  that  I  have  seen  ;  and  in  Taner  v. 
hie,  Ld.  Hardwicke  himself  qualifies  them. 

The  case  of  Bonney  v.  Ridgard,  1  Cox,  145, 
A.  D.  1784,  came  before  Sir  Thomas  Sewall, 
and  afterwards  before  Ld.  Kenyon,  Master  of 
the  Rolls.  The  testator  devised  his  estate  to  his 
wife  and  three  daughters,  and  appointed  his 
wife  executrix.  She  married  Ridgard,  and  he 
and  his  wife  mortgaged  the  premises,  and 
afterwards  assigned  the  equity  of  redemption, 
the  consideration  of  which  was,  principally,  a 
debt  due  from  Ridgard  to  the  purchaser  Barn- 
ard. The  sale  was  in  1752,  and  no  bill  was 
filed  till  1783.  Ld.  Kenyon  decided  against  the 
claim,  on  the  ground  of  lapse  of  time,  but  ex- 
pressed his  opinion  upon  the  merits.  He  says 
nothing  can  be  clearer,  than  that  an  executor 
may  go  to  market  with  his  testator's  assets  ; 
and  that,  in  general,  a  purchaser  will  not  be 
bound  to  see  to  the  application  of  the  money  ; 
but  common  honesty  requires,  that  if  there  is 
either  express  or  implied  fraud,  the  parties 
shall  not  avail  themselves  of  it.  Then,  as  to 
the  facts  of  the  case,  he  states  the  considera- 
tion for  the  assignment ;  and  adds,  "  this  sat- 
isfies me  that  this  money  was  not  raised  for 
fair,  legal  purposes.  The  fund  in  the  hand  of 
the  widow  was  applicable  to  the  payment  of 
the  debts,  and  after  that.to  certain  defined  pur- 
poses declared  by  the  will.  Barnard,  the  pur- 
chaser, had  full  notice  of  the  will.  He  knew 
that  after  the  debts  were  paid,  this  fund  ought 
to  be  so  applied,  and  he,  therefore,  connived  at 
its  being  misapplied."  In  a  note  to  this  case, 
are  found  the  rules  which  are  supposed  to  gov- 
ern this  question  at  the  present  day,  to  wit :  a 
party  dealing  with  the  executor  is  responsible 
if  any  way  conniving  at  his  breach  of  trust. 
As  a  general  rule,  he  does  not  become  a  party 
to  the  fraud  by  buying  or  receiving  the  assets 
as  a  pledgeffor  money  advanced  at  the  time  ; 
and  as  a  *general  rule,  he  is  such  party[*34 1 
by  buying  or  taking  them  in  pledge  in  satis- 
faction of  an  antecedent  debt  of  the  executor. 
There  are  exceptions  to  both  rules. 

The  same  question  was  agitated  in  Scott  v. 
Tyler,  2  Dick.,  725,  where  Ld.  Thurlow's  opin- 
ion is  fully  expressed,  that  the  title  of  a  pur- 
chaser from  an  executor,  of  his  testator's  as- 
sets, is  complete  by  sale  and  delivery,  and  what 
becomes  of  the  price  is  no  concern  of  the  pur- 
chaser; but  fraud  and  covin  will  vitiate  any 
transaction.  If  one  concerts  with  an  executor 
or  legatees,  by  obtaining  the  testator's  effects 
at  a  nominal  price,  or  at  a  fraudulent  under- 
value, or  by  applying  the  real  value  to  the 
purchase  of  other  subjects  for  his  own  behoof, 
or  in  extinguishing  the  private  debt  of  the  ex- 
ecutor, or  in  any  other  manner  contrary  to  the 
duty  of  the  office  of  executor,  such  concert 
will  involve  the  seeming  purchaser,  or  his 
pawnee.and  make  him  liable  for  the  full  value. 
As  to  what  shall  amount  to  fraud,  Ld.  Alvan- 
ley asks,  4  Bro.  C.  C.,  137,  can  there  be  a 
stronger  case  of  a  devastavit  than  an  executor 
aliening  the  property  of  his  testator  to  pay  his 
own  debts,  the  alienee  knowing  at  the  time 
that  debts  of  the  testator  were  due  ?  This  re- 
mark receives  the  full  approbation  of  Ld.  El- 
don. (17  Ves.,  162.) 

The  only  other  case  which  I  think  it  neces- 
sary to  cite  from  the  English  books,  is  that  of 
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McT^eod  v.  Drummond,  17  Ves.,  153-172,  where 
this  doctrine  is  very  fully  and  ably  discussed, 
and  all  the  important  cases  are  collected  and 
reviewed.  Ld.  Eldon  manifestly  considers  the 
doctrine  advanced  in  Nugent  v.  Gifford,  Mead 
v.  Orrery  and  Whale  v.  Booth,  to  be  unsound 
and  untenable.  Upon  Whale  v.  Booth  he  re- 
marks, that  he  is  not  prepared  to  follow  even 
Ld.  Mansfield.  He  cites,  with  approbation,  the 
remark  of  the  Master  of  the  Rolls,  in  Hill  v. 
Simpson,  7  Ves.,  152,  that  for  the  first  time  he 
was  of  opinion,  that  a  general  pecuniary  leg- 
atee had  a  right  in  equity  to  follow  the  assets. 
He  "adds,  the  case  of  a  residuary  legatee  is 
stronger  than  that  of  a  pecuniary  legatee.  He 
has,  in  a  sense,  a  lien  upon  the  fund;  and  may 
come  here  for  the  specific  fund.  If  it  is  wrong 
against  a  creditor,  for  the  executor  to  apply 
342*]  the  fund  in  payment  of  his  *own  debt, 
why  is  it  not  equally  wrong,  both  in  law  and 
•equity,  to  allow  a  third  person,  willfully  and 
fraudulently,  to  take  from  the  executor  that 
money,  which,  in  his  hands,  the  residuary 
legatee  can  call  for  as  the  specific  property  of 
the  testator  ?  The  whole  scope  of  his  argu- 
ment is,  to  prove  that  the  purchaser  or  banker 
who  receives  the  property  of  the  testator  from 
the  executor,  knowingly  for  purposes  incon- 
sistent with  his  duty  as  executor,  is  responsi- 
ble for  such  property  to  the  creditors  or  the 
persons  in  interest. 

This  subject  was  briefly  discussed  by  the 
late  Chancellor  Kent,  7  Johns.  Ch.,  21,  where 
he  seemed  inclined  to  adopt  the  cases  of  Mead 
v.  Orrery,  Whale  v.  Booth  and  Nugent  v.  Oif- 
Jord,  though  they  are  certainly  considered  as 
overruled  in  England.  But  in  Field  v.  Schieffe- 
lin,  7  Johns.  Ch.,  150,  he  goes  into  a  more  full 
examination  of  the  cases,  and  observes,  they 
all  agree  in  this  ;  that  the  purchaser  is  safe  if 
he  is  no  party  to  any  fraud  in  the  executor  ; 
and  has  no  knowledge  or  proof  that  the  execu- 
tor intended  to  misapply  the  proceeds,  or  was, 
in  fact,  by  the  very  transaction,  applying  them 
to  the  extinguishing  of  his  own  private  debt. 
The  later  and  the  better  doctrine  is,  that  in 
such  case,  he  does  buy  at  his  peril;  but  that  if 
he  has  no  such  proof  or  knowledge  he  is  not 
bound  to  inquire  into  the  state  of  the  trust,  be- 
cause he  has  no  means  to  support  the  inquiry, 
and  he  may  safely  repose  on  the  general  pre- 
sumption that  the  executor  is  in  the  due  exer- 
cise of  his  trust.  This  is  precisely  the  doc- 
trine of  Ld.  Thurlow,  Ld.  Kenyon  and  Ld. 
Eldon,  and  also  of  Chancellor  Dessausure.  (4 
Des.,  526,  527.) 

It  seems  to  me,  therefore,  the  correct  rule, 
both  in  England  and  in  this  State,  is,  that  any 
person  receiving  from  an  executor  the  assets 
of  his  testator,  knowing  that  this  disposition 
of  them  is  a  violation  of  his  duty,  is  to  be  ad- 
judged a  conniving  with  the  executor;  and  that 
such  person  is  responsible  for  the  property  thus 
received,  either  as  a  purchaser  or  a  pledgee. 
The  payment  by  the  executor,  of  his  own  pri- 
vate debt  with  the  assets  of  his  testator,  is  con- 
sidered clearly  a  devastamt,  both  by  Ld.  Al van- 
ley  and  Ld.  Eldon. 

343*]  *Upon  this  principle,  the  firm  of  J. 
Le  Roy  &  Son  continued  responsible  for  the 
-estate  of  Dulary,  in  their  hands,  notwith- 
standing the  transfer,  even  if  done  by  Le  Roy 
himself. 
OOWEN  9. 


According  to  the  cases  referred  to,  the  re- 
ceiving of  the  assets  belonging  to  the  estate.in 
payment  of  a  private  debt  of  the  executor,  was 
an  act  of  connivance  and  collusion  to  make  a 
devattavit,  even  if  the  appellant  then  thought 
Le  Roy  solvent.  But  when  we  consider  the 
facts  in  the  case  showing  that  he  must  have 
been.conusant  of  the  fact  of  Le  Roy's  insolv- 
ency, particularly  his  declaration  to  Mr.  Jay, 
that  the  house  was  insolvent  when  he  came 
into  it;  and  as  he  hadjkept  the  books  himself, 
and  could  not  but  know  their  then  situation, 
there  is  no  room  left  to  doubt  that  he  knew  the 
transfer  which  is  set  up,  if  sanctioned,  deprived 
Mrs.  D'Aitz  of  ever  realizing  any  part  of  her 
property  from  Le  Roy. 

In  conclusion,  therefore.  I  am  of  opinion 
that  the  decree  made  by  the  Court  of  Chancery 
be  affirmed:  1.  Because  the  appellant  has 
failed  to  show  that  the  transfer  of  the  account 
was  made  in  the  lifetime  of  Le  Roy,  and  by  his 
consent  and  direction ;  and,  2.  If  it  was  so,  and 
the  transfer  of  the  account  was  equivalent  to  a 
transfer  of  the  funds,  still,  under  the  circum- 
stances of  this  case,  Colt  was  not  discharged 
from  his  liability  to  the  residuary  legatee.  This 
case,  then,  is  precisely  that  in  which,  by  the 
latest  decisions  both  English  and  American, 
the  residuary  legatee  has  a  right  to  pursue  the 
assets  in  the  hands  of  the  purchaser. 

WOODWORTH  and  SUTHERLAND,  JJ.t  con- 
curred; and, 

Per  totam  curiam. 

Decree  affirmed. 

Cited  in-4  Hill,  507;  17  Barb.,  18 ;  43  Ind.,  307. 


*ELIZABETH  SEBRING,  Appettant,[*34:4: 

v. 
DAVID  MERSEREAU  ET  AL.,  Respondents. 

Doubtful  Title — Purchaser  not  Compelled  to  Take 
Exception — Parties  to  Bill  for  Partition — State 
Insolvent  Law —  When  Constitutional. 

A  court  of  equity  will  not  compel  a  purchaser  to 
take  a  doubtful  title— as  on  a  bill  for  specific  per- 
formance, or  a  sale  on  foreclosure  of  a  mortgage. 
But  the  rule  does  not  apply  to  a  sale  decreed  upon  a 
bill  for  partition. 

Judgment  creditors  and  other  incumbrancers  are 
not  proper  parties  to  a  bill  for  partition,  even  where 
a  sale  of  the  premises  is  decreed  ;  and  where  they 
were  made  parties,  in  such  case,  by  a  supplemental 
bill,  held,  that  the  bill  should  be  dismissed. 

An  Insolvent  Law  of  one  of  the  TJ.  S.,  which  dis- 
charges the  person  and  future  acquisitions  of  a 
debtor,  is  constitutional  and  valid  as  to  contracts 
made  between  citizens  of  such  State  subsequent  to 
the  passing  of  the  law. 

Citations— 1  V.  &  B.,  550  ;  7  Johns.  Ch.,  140, 141 ;  12 
Wheat.,  213. 

ON  appeal  from  the  Court  of  Chancery.  The 
appeal  was  from  that  part  of  the  decree 
which  affirmed  a  decree  of  the  Circuit  Court, 
dismissing  a  supplemental  bill  filed  to  bring  in 
judgment  creditors  in  partition.  For  particu- 
lars, vide  1  Hopk.  Ch.,  501,  S.  C. 


NOTE— Constitutional  law— Insolvency— State  Laws. 

Fora  full  discussion,  see  Van  Kaugh  v.  Van  Ars- 
daln,  3  Cai.,  154,  note :  Hicks  v.  Brown,  12  Johns., 
142,  note.  As  to  the  effect  given  to  the  lex  loci  con- 
tractus  in  other  territorial  jurisdictions,  see  Nash  v. 
Tupper,  1  Cai.,  402,  note ;  Lodge  v.  Phelps,  1  Johns. 
Cas.,  139,  note ;  Andrews  v.  Herriot,  4  Cow.,  508,  note. 
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SANFORD,  late  Chancellor,  assigned  the  rea- 
sons for  the  decree,  as  in  1  Hopk.  Ch. ,  502- 
505,  S.  C. 

Mr.  Talcott,  Att'y-Gen.,  for  the  appellant. 

Messrs.  O.  Griffin  and  H.  W.  Warner,  con- 
tra. 

SAVAGE,  Ch.  J.,  after  stating  the  facts.  The 
appellant  contends,  that,  as  a  purchaser,  she 
ought  not  to  be  compelled  to  take  a  doubtful 
title.  That  proposition  is  undoubtedly  correct 
in  a  proper  case.  Upon  a  bill  for  a  specific 
performance  of  a  contract  for  the  sale  of  real 
estate,  there  is  no  doubt  that  a  court  of  equity 
will  avoid  compelling  a  purchaser  to  take  a 
doubtful  title.  So  also  of  a  purchaser  under 
the  foreclosure  of  a  mortgage,  and  analogous 
cases.  But  in  partition  generally,  and  in  this 
case  particularly,  there  is  no  dispute,  as  be- 
tween the  parties,  about  the  title.  Their  rights 
are  determined  when  the  order  for  partition  is 
made.  Suppose  actual  partition  might  have 
345*]  been  made  in  this  case ;  no  *notice 
could  have  been  taken  of  incumbrances.  Each 
takes  the  share  allotted  to  him,  and  subject  to 
such  liens  as  exist  upon  it.  The  business  of 
the  court,  in  this  simple  suit,  is  not  to  draw 
into  discussion  various  and  conflicting  rights 
and  equities  of  incumbrances.  The  property 
is  divided  cum  onere. 

In  England  the  property  is  always  divided 
unless  a  compromise  takes  place.  No  power 
exists  there  to  order  a  sale  of  the  premises. 
Here  the  sale  is  a  statute  regulation;  but,  I  ap- 
prehend, that  was  intended  to  facilitate  the  ob- 
ject of  the  suit;  not  to  embarrass  the  proceed- 
ings by  drawing  into  discussion  matters  un- 
necessarily connected  with  it. 

The  respondent,  Mersereau,  contends  that 
the  judgment  creditors  ought  not  to  be  made 
parties;  and,  I  apprehend,  the  true  rule  is,  that 
no  persons  are  to  be  made  parties  except  those 
who  have  a  present  interest  in  the  premises. 
Hence  in  Baring  v.  Nash,  1  V.  &  B.,  550,  it 
was  decided  that  partition  might  be  made  be- 
tween tenants  for  life,without  making  the  own- 
er of  the  inheritance  a  party. 

In  conformity  with  this  principle,  it  was  held 
by  Chancellor  Kent,  in  Wotten  v.  Copeland,  7 
Johns.  Ch.,  140,141,  that  mortgagees  and  judg- 
ment creditors  cannot  be  compelled  to  join  in 
such  a  suit. (a)  In  that  case  they  were  joined; 
and  the  bill  prayed  for  partition  or  sale,  and 
that  the  incumbrances  might  be  paid  out  of 
the  proceeds.  The  Chancellor  said  the  creditors 
had  no  concern  with  the  partition,  and  their 
rights  could  not  be  affected  by  it;  and,  as  to 
them,  dismissed  the  bill  with  costs. 

On  that  ground  the  decree  in  this  case  should 
be  affirmed. 

346*]  *It  is  unnecessary,  therefore,  to  say 
anything  to  the  other  points  in  the  cause.  But 
it  may  be  observed,  taking  the  answer  for 
true,  as  we  must  in  this  case,  there  can  be 
nothing  more  clear  than  that  the  judgments  are 
no  liens  upon  the  premises.  The  case  is  pre- 

(a)  Swan  v.  Swan,  8  Price,  518,  was  a  bill  for  par- 
tition of  premises  mortgaged  by  the  common  own- 
ers to  a  third  person.  At  the  hearing,  Mr.  Mathews, 
for  the  defendant,  contended  that  the  mortgagee 
should  have  been  before  the  court,  as  he  was  a  party 
Interested.  But  Per  Curiam.  The  court  cannot 
make  a  mortgagee  agree  to  a  partition,  because  he 
is  entitled  to  the  whole. 

And  they  make  a  decree  on  the  merits, without  the 
mortgagee  being  made  a  party. 
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cisely  within  the  principle  decided  in  Ogden  v. 
Maunders,  12  Wh.,  218,  that  an  Insolvent  Law 
of  a  State  which  discharges  the  person  and  fut- 
ure acquisitions  of  a  debtor,  is  constitutional 
and  valid  as  respects  contracts  made  between 
citizens  of  such  State  subsequent  to  the  passing 
of  the  law.  Here  the  contracts  upon  which 
judgments  were  obtained,  were  entered  into 
after  the  passing  of  the  law,  and  the  title  to> 
the  premises  was  acquired  subsequent  to  the 
discharge.  On  this  ground  there  is  no  pretense 
for  calling  in  these  judgment  creditors. 

I  am,  therefore,  of  opinion,  on  both  these 
grounds,  that  the  decree  of  His  Honor,  the 
Chancellor,  be  affirmed. 

WOODWORTH,  J.,  concurred. 

SUTHERLAND.  J. ,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

By  the  other  members  of  the  court,  unani- 
mously. 

Decree  affirmed. 

Cited  in-1  Paige,  487. 
Affirming— Hopk.,  501. 


JOHN  LANSING,  JR.,  Appellant, 

V. 

PETER  P.  GOELET,  Respondent. 

Mortgages — Equity  of  Redemption — Barred  by 
Foreclosure  of  Premises — Deficiency;  how  Col- 
lected— Principle  and  History  of  Practice  of 
Selling  Mortgaged  Premises  Instead  of  Strict 
Foreclosure. 

A  decree  of  foreclosure  and  sale  of  premises  mort- 
gaged in  fee,  is  a  complete  bar  of  the  equity  of  re- 
demption, though  the  mortgagee  become  purchaser.. 

So  is  a  decree  of  sale  without  any  express  decree 
of  foreclosure. 

Where  the  premises,  on  sale  bring  only  a  part  of 
the  mortgage  debt,  the  mortgagee  may  collect  the 
deficiency  by  judgment  and  execution  on  the  collat- 
eral bond  :  and  this  shall  not  open  the  foreclosure, 
or  restore  the  equity  of  redemption. 

The  principle  and  history  of  the  practice,  in  this 
State  of  selling  mortgaged  premises,  instead  of 
strict  foreclosure :  and  a  view  of  the  English  and 
*American  authorities  on  that  practice,  with  [*347 
the  Statutes  of  N.  Y.  relating  to  the  same  practice, 
Per  Jones,  Chancellor,  arguendo,  to  the  Court  of  Er- 
rors, in  support  of  his  decree  in  chancery. 

Citations-3  Johns.  Ch.,  100,  101,  330,  140,  367;  2 
Johns.  Ch.,  486  ;  4  Johns.  Ch.,  534,  609;  1  Hopk.,  103, 
234, 594;  2  Johns.,  490;  2  Gall.,  152;  13  Ves.,  197 ;  1  Vern., 
295 ;  1  Ves.  &  B.,  238 ;  Mosely,  196 ;  Wilm.  Mort.,  95 ;  2 
Powell,  331;  3  Atk.,  559;  2  Br.  Ch.,  125, 155;  1  Eq.  Cas. 
Ab.,  317  ;  3  Mass.,  562 ;  2  Dick.,  551,  785 ;  8  Ves.,  527  ; 
1  Rev.  Laws,  486:  1  Ch.  Cas.,  219;  Co.  Litt.,  205  a,  n. 
1 ;  1  R.  L.,  48 ;  1  Johns.  Ch.,  310. 

AN  appeal  from  the  Court  of  Chancery.  The 
\J  appellant  filed  his  bill  in  the  court  below, 
stating  that  he  had,  Sept.  6,  1810,  mortgaged 
certain  real  estate  in  Albany  to  the  respond- 
ent, in  fee,  to  secure  the  payment  of  $10,000, 
with  a  bond  as  collateral  security.  That  the 
respondent  filed  his  bill  in  chancery,  praying 
a  sale  of  the  mortgaged  premises,  and  pay- 
ment of  the  mortgage  debt  by  the  avails.  That 
Oct.  28,  1820,  an  order  of  reference  to  a  mas- 
ter was  made  to  compute  and  report  the  amount 
of  the  mortgage  debt,  which  he  reported  at 
$11,581.09.  That  the  report  was  confirmed: 
and  Nov.  1,  1820,  the  Court  of  Chancery  de- 
creed a  sale;  but  made  no  decree  of  foreclpsure- 
against  the  appellant,  which  left  the  equity  of 
redemption  open  to  him.  That  in  pursuance 
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of  the  decree,  a  master  sold  the  mortgaged 
premises  at  public  auction,  which  were  pur- 
chased partly  by  the  respondent,  and  partly  by 
others,  at  about  "$6,450.  That  the  respondent 
had  judgment  against  the  appellant  on  his 
bond;  and  after  the  sale  of  the  mortgaged 
premises,  proceeded  by  &fi.fa.  upon  the  judg- 
ment, to  levy  on  other  real  estate  of  the  appel- 
lant, to  satisfy  the  deficiency. 

The  bill  of  the  appellant  charged  that  even  if 
the  chancery  decree  of  sale  had  been  valid,  it 
would  be  opened  by  the  proceeding  upon  the 
judgment  and  execution. 

The  bill  of  the  appellant  then  prayed  liberty 
to  redeem  the  mortgaged  premises  on  paying 
the  mortgage  debt,  interest  and  costs. 

The  respondent  demurred  to  the  whole  bill; 
and  in  Aug.,  1826,  the  Court  of  Chancery  dis- 
missed the  bill,  with  costs,  and  May  28,  1827, 
the  decree  of  dismission  was  affirmed  on  a  re- 
hearing. 

From  this  decree  of  dismission,  the  present 
appeal  was  brought. 

348*]  *JONES,  Chancellor,  in  the  court  be- 
low, assigned  the  reasons  for  the  decree,  and 
the  reasoning  below  was  now  rendered  to  this 
court,  as  the  ground  of  the  decree,  by, 

JONES,  Chancellor.  This  is  a  bill  to  redeem  a 
mortgage.  The  case  is,  in  substance,  this:  that 
the  complainant  executed  to  the  defendant  a 
bond,  conditioned  for  the  payment  of  $10,000, 
with  interest,  and  a  mortgage  in  fee,  upon  real 
estate  in  the  City  of  Albany,  to  secure  the  pay- 
ment of  the  debt;  that  default  was  made  by 
the  mortgagor  in  the  payment  of  the  money 
according  to  the  condition  of  the  bond,  where- 
by the  estate  of  the  mortgagee  in  the  mortgaged 
premises  became  absolute  at  law;  and  that  a 
bill  was  filed  in  this  court  by  the  mortgagee, 
upon  the  securities,  against  the  mortgagor  and 
against  certain  judgment  creditors  who  had 
obtained  judgments  against  him,  praying  that 
the  mortgaged  premises  might  be  sold  by  the 
order  and  decree  of  the  court;  that  the  bill  was 
taken  pro  confesso,  against  all  the  parties  de- 
fendants thereto;  and  that  a  decretal  order  was 
thereupon  made,  referring  it  to  a  master  to 
compute  the  sum  due  upon  the  bond  and  mort- 
gage: and  that  upon  the  coming  in  of  the  re- 
I^grt  of  the  master,  and  the  confirmation  there- 
ot,  an  order  was  made  for  the  sale  of  the  mort- 
gaged premises;  but  that  there  was  no  formal 
decree  of  foreclosure  in  the  cause;  that  the 
premises  were  sold  under  the  decree,  and"  that 
the  defendant  became  the  purchaser  of  a  large 
part  thereof,  and  the  remainder  was  sold  to 
others,  the  whole  producing  about  $6,400, 
leaving  a  deficiency  of  upwards  of  $6,000. 

The  complainant,  pending  the  suit  on  the 
mortgage,  and  before  the  order  was  made  for 
the  sale  of  the  mortgaged  premises,  confessed 
a  judgment  to  the  defendant,  in  the  Supreme 
Court  of  Judicature  of  this  State,  on  the  bond 
accompanying  the  mortgage ;  and  the  defend- 
ant, after  the  sale  of  the  premises  under  the 
decretal  order,  caused  a  lestatum  fieri  facias  to 
be  issued  on  the  judgment,  to  the  sheriff  of  the 
County  of  Schoharie;  and  a  levy  was  made  by 
virtue  thereof,  upon  certain  lands  and  real  es- 
tate of  the  complainant  in  that  county,  to  sat- 
isfy the  deficiency.  The  complainant  insists 
that  the  sale  of  the  mortgaged  premises  under 
349*]  the  decretal  *order  of  this  court,  was 
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no  bar  to  the  equity  of  redemption;  and  pray* 
to  be  permitted  to  redeem  the  mortgaged  prem- 
ises, and  for  general  relief.  To  this  bill  the  de- 
fendant has  put  in  a  general  demurrer. 

Upon  these  pleadings,  the  complainant  con- 
tends that  a  sale  of  mortgaged  premises  under 
a  decree  of  sale,  without  a  formal  decree  of 
foreclosure  preceding  it,  does  not  bar  the  right 
to  redeem  ;  or  if  the  sale  under  the  decree  is- 
tantamount  to  a  foreclosure,  then  the  debt  is 
extinguished  by  the  sale. 

The  defendant  insists  that  when  a  sale  is  de- 
creed, »  decree  of  foreclosure  is  not  necessary; 
and  that  the  omission  of  a  decree  of  express- 
foreclosure,  where  a  sale  is  decreed,  does  not 
leave  the  equity  of  redemption  open  ;  and  that 
the  pursuit  of  ulterior  satisfaction  by  judgment 
on  the  bond  accompanying  the  mortgage,  and 
execution  upon  the  judgment,  did  not  open  the 
decree,  or  let  in  the  mortgagor  to  the  redemp- 
tion of  the  mortgaged  premises. 

The  first  question,  then,  is,  whether  the  sale 
under  the  decretal  order  of  this  court,  is  a  bar 
to  the  claim  of  a  right  to  redemption.  And  this 
question  involves  the  inquiry,  whether,  by  the 
terms  of  the  contract,  and  the  established  prin- 
ciples of  law,  the  mortgagee  is  obliged  to  ex- 
tinguish the  equity  of  redemption  by  foreclos- 
ure, and  to  take  the  estate  in  payment  of  the 
debt ;  or  is  entitled  to  a  decree  of  the  sale  of 
the  mortgaged  premises,  for  the  satisfaction  of 
his  demand. 

A  mortgage,  in  its  origin,  was,  in  reality, 
what  it  still,  by  the  terms  of  it,  purports  to  be- 
— an  absolute  sale  of  the  estate  by  the  mortga- 
gor to  the  mortgagee,  subject  to  be  determined 
by  the  payment  of  a  given  sum  of  money,  or 
the  performance  of  some  other  condition,withini 
a  given  period  of  time — as  by  the  terms  of  the 
contract,  if  the  money  was  not  paid,  or  the  con- 
dition performed,  by  the  day  limited  for  pay- 
ment or  performance,  the  estate  became  abso- 
lute in  the  grantee.  But  the  original  character 
of  the  mortgage  has  undergone  a  change  :  it 
retains  the  form  of  a  conditional  sale,  but  has 
long  been  in  substance  a  mere  security  for  debt; 
and  it  must  be  admitted,  at  this  day,  to  be  in- 
tended by  the  parties,  and  treated  *by  [*35O 
courts  of  equity,  as  a  security  for  the  pay- 
ment of  a  loan  or  debt,  and  not  as  a  contract 
of  purchase  or  sale. 

The  mortgagor  pledges  his  estate,  with  the 
intent  and  in  the  confident  expectation  of  re- 
deeming it  by  the  payment  of  the  debt ;  and 
the  mortgagee  takes  the  pledge  as  a  security  for 
his  money,  and  in  the  expectation  of  being  re- 
deemed. His  object  is  to  be  secure  in  the  re- 
payment of  the  loan  he  makes,  or  the  ultimate 
payment  of  the  debt  he  forbears,  and  he  look* 
principally  to  the  sufficiency  of  the  security, 
which  he  will  of  course  require  to  be  ample. 
The  mortgagor,  knowing  his  intention,  and 
confiding  in  his  ability  to  pay  the  debt,  readily 
agrees  fully  to  secure  it.  Hence  it  generally 
happens  that  the  value  of  the  estate  is  much 
greater,  and  often  more  than  double  the  amount 
of  the  money  secured  by  the  mortgage;  and  a& 
a  failure  of  the  payment  of  the  debt  by  the  day 
limited  by  the  condition  of  the  mortgage  work* 
a  forfeiture  of  the  estate,  the  mortgagee,  if  al- 
lowed to  hold  his  legal  advantage,  would  thua 
acquire  the  premises  for  a  greatly  inadequate 
consideration.  But  it  would  be  against  con- 
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science  to  allow  <he  mortgagee  to  prevail  against 
the  equitable  right  of  the  original  owner  to  re- 
deem, when  the  intention  of  both  the  parties 
was  the  hypothecation,  and  not  the  absolute 
sale  of  the  estate  ;  and  when  the  loan  or  debt 
for  which  it  was  pledged,  was  wholly  inade- 
quate as  a  consideration  of  the  purchase  of  the 
absolute  interest  of  the  mortgagor.  Still,  the 
courts  of  law  can  give  no  relief  against  the 
terms  of  the  contract  and  the  legal  title  vested 
in  the  mortgagee  ;  but  equity,  looking  through 
the  form  of  the  contract,  to  its  substance,  and 
viewing  the  mortgage  as  a  mere  security  for 
the  debt,  relieves  the  debtor  against  the  for- 
feiture ;  and  treating  him  as  the  equitable 
owner  of  the  estate  subject  to  the  debt,  allows 
him  the  right  to  redeem  it,  after  it  has  become 
absolute  at  law  in  the  mortgagee,  upon  full 
payment  of  the  principal  money  for  which  it 
was  pledged,  with  lawful  interest  as  a  compen- 
sation for  the  delay. 

This  equitable  right  to  redeem, though  it  may 
not  be  coeval  with  the  contract  of  mortgage, 
was  engrafted  upon  it  so  early,  that  it  has  long 
been  adjudged  to  form  one  of  its  properties, 
and  to  be  inseparable  from  it.  It  now  forms  an 
351*]  essential  *ingredient.  of  the  contract, 
and  gives  to  it  its  chief  value,  as  a  convenient, 
safe  and  suitable  security  for  the  contracting 
parties.  The  mortgage  is,  in  its  legal  form  and 
effect,  a  most  rigorous  security  ;  and  if  its  le- 
gal severity  was  not  relaxed  by  this  equitable 
right,  it  could  not  be  tolerated,  in  the  present 
state  of  society  in  this  country,  as  a  security  for 
debt.  The  courts  of  equity,  therefore,  are 
tenacious  of  this  equitable  title  of  the  mortga- 
gor to  his  estate,  and  are  careful  to  preserve  it 
to  him,  and  to  give  him  the  full  benefit  of  it 
for  his  protection.  But  while  equity  is  thus 
watchful  of  the  rights  of  the  mortgagor,  it  f or- 

fets  not  the  interest  of  the  mortgagee  :  it  gives 
im  the  full  benefit  of  his  mortgage,  as  a  secu- 
rity for  the  faithful  performance  of  the  obliga- 
tions of  the  mortgagor,  and  for  enforcing  the 
full  payment  of  the  debt,  whenever  he  is  en- 
titled to  demand  it,  and  chooses  to  exert  his 
power.  Thus,  the  rights  and  obligations  of  the 
parties  to  the  contract  are  respected  by  this 
court,  and  their  equitable  remedies  are  mutual. 
The  mortgagor  may  redeem  his  estate  when- 
ever he  pleases,  by  the  full  payment  of  the 
principal  and  interest  of  the  debt,  without  any 
impediment  from  the  legal  forfeiture  by  non- 
payment at  the  day  limited  by  the  condition, 
unless  he  is  precluded  by  the  decree  of  the 
court,  or  suffers  the  lapse  of  time  to  raise  a  pre- 
sumption to  bar  his  right;  and  the  mortgagee, 
on  his  part,  may,  at  any  time  after  the  debt  be- 
comes due,  and  a  default  is  made  in  the  pay- 
ment of  it  according  to  the  terms  of  the  con- 
tract, exhibit  his  bill  in  this  court  against  the 
mortgagor,  and  compel  him  to  redeem  by  the 
payment  of  the  debt,  or  to  submit  to  a 'fore- 
closure or  sale  of  the  mortgaged  premises  for 
the  satisfaction  of  it. 

These  principles  are  not  seriously  controvert- 
ed by  either  of  the  parties  ;  but  the  point  at 
which  they  divide  in  opinion,  is  the  right  of 
the  mortgagee  to  a  decree  upon  his  securities, 
for  the  sale  of  the  estate  for  the  satisfaction  of 
the  debt — the  complainant  insisting  that  the 
remedy  of  the  mortgagee  is  confined  to  a  strict 
foreclosure  ;  and  the  defendant  contending 
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that  he  has  his  election  of  the  remedy  by  fore- 
closure, or  by  a  decree  for  the  sale  of  the  prem- 
ises. And  it  the  settled  rules  of  law  do  not  re- 
strict him  to  the  remedy  by  foreclosure  it  is 
*certainly  most  consonant  with  the  nat-  [*35S£ 
ure  of  the  contract  as  a  security  for  the  debt, 
and  with  reason  and  policy,  to  allow  him  the 
election  of  a  sale  ;  and  the  sounder  principle 
would  seem  to  be,  to  encourage  sales  in  prefer- 
ence to  strict  foreclosures.  It  is  the  settled 
principle  of  equity  as  applicable  to  mortgages, 
that  the  debt  is  the  principal  object  of  the  con- 
tract, and  the  mortgaged  premises  a  collateral 
security  merely  for  the  payment  of  it.  The 
contract,  therefore,  and  the  remedies  for  en- 
forcing it,  are  more  properly  governed  by  the 
principles  that  apply  to  the  relation  of  debtor 
and  creditor,  than  the  rules  that  regulate  legal 
titles  and  estates.  In  early  times,  when  the 
mortgage  was  still  regarded  as  a  conditional 
sale  of  the  land,  rather  than  as  a  mere  security 
for  the  payment  of  a  debt,  an  adherence  to  the 
form  of  the  condition  in  the  application  of  the 
remedy  of  the  mortgagee,  was  natural ;  and  it 
would,  necessarily,  lead  to  the  decree  of  strict 
foreclosure,  requiring  the  mortgagor  to  per- 
form the  condition,  by  paying  the  debt  within 
a  given  time,  to  be  limited  by  the  court,  or  to 
be  forever  barred  and  foreclosed  of  his  right  to 
redeem.  The  effect  of  such  a  decree,  it  will  be 
seen,  would  be,  that  the  mortgagee  would  take 
the  land  for  the  debt ;  and  in  a  country  where 
the  laws  do  not  permit  the  sale  of  real  estate 
by  execution  at  law,  for  the  satisfaction  of 
debts,  there  might  be  some  apology  for  prefer- 
ring the  foreclosure  to  the  sale.  But  in  mod- 
ern times,  when  the  more  liberal  principle  has 
gained  the  ascendancy,  which  deals  with  the 
mortgage  as  being,  in  its  substance  and  legal 
effect,  a  mere  security  for  the  payment  of  the 
debt ;  and  in  this  State,  where  the  lands  of  the 
debtor  are  subjected  to  sale  for  the  satisfaction 
of  his  debts,  it  would  be  strange,  indeed,  that 
a  court  of  equity  should  be  without  the  power 
to  decree  a  sale  of  the  mortgaged  premises  for 
the  satisfaction  of  the  debt.and  the  mortgagee 
confined  to  a  decree  for  a  strict  foreclosure. 

When  the  mortgage  is  the  only  security  for 
the  debt,  and  the  mortgagor  is  not  personally 
bound  for  the  payment  of  it,  as  sometimes  is 
the  case,  the  only  remedy  of  the  mortgagee  for 
the  recovery  of  his  demand,  would  be  to  take 
the  estate  for  the  debt,  in  case  the  mortgagor, 
on  being  called  upon  in  *equity,failed  [*353 
to  redeem  it.  But  when  the  mortgagee  takes  the 
personal  bond  of  the  mortgagor  for  the  debt, 
and  a  mortgage  of  real  or  personal  estate  as 
collateral  security, which  is  usually  the  case,  he 
is  entitled  to  the  full  benefit  of  both  securities; 
and  if  he  is  compelled  to  come  into  this  court 
to  obtain  the  benefit  of  his  mortgage,  his  ap- 
propriate remedy  would  seem  to  be,  a  decree 
for  the  sale  of  the  mortgaged  premises  for  the 
satisfaction  of  the  demand ;  for  the  mortgagee, 
in  such  cases,  if  that  remedy  is  not  open  to 
him,  cannot  have  the  full  effect  of  his  secu- 
rities. He  holds  the  personal  bond  of  his  debtor 
for  the  debt,  and  the  mortgage  as  collateral 
security  for  the  payment  of  it.  Suppose  the 
mortgaged  premises  to  depreciate  in  value,  or 
by  some  casualty  to  sustain  damage,  so  as  not 
to  be  worth  the  amount  of  the  debt,  must  the 
mortgagee  be  compelled  to  take  the  estate, thus 
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reduced  in  value.in  satisfaction  of  his  demand? 
If  he  is  confined  to  a  strict  foreclosure,  and  the 
legal  operation  of  such  a  decree  is  to  discharge 
the  mortgagor  from  the  debt.he  cannot  enforce 
his  mortgage  without  losing  the  benefit  of  the 
security  afforded  by  the  personal  bond  of  the 
debtor.  But  if  he  is  entitled  to  a  decree  of 
sale,  all  his  securities  will  be  available  to  him; 
for  if  the  proceeds  of  the  sale  of  the  mortgaged 
premises  prove  to  be  insufficient  to  satisfy  the 
debt,  recourse  may  be  had  to  the  bond  of  the 
debtor  for  satisfaction. 

It  was  admitted  that  the  defendant  might 
have  brought  a  suit  at  law  upon  the  bond,  and 
have  pursued  that  action  to  judgment  and  ex- 
ecution, and  after  exhausting  that  remedy  by 
a  levy  and  sale  of  such  other  property  of  the 
mortgagor  as  could  be  found,  might,  in  case 
of  a  deficiency  of  means  to  fully  satisfy  the' 
debt,  have  had  recourse  to  the  mortgaged 
premises  for  the  residue  ;  and  if  he  had  the 
right  first  to  proceed  on  the  bond,  against  the 
mortgagor  personally,  and  his  general  prop- 
erty, and  afterwards  to  resort  to  the  mort- 
gaged premises  for  satisfaction,  why  is  it  that 
he  might  not  elect  first  to  exhaust  the  mort- 
gaged premises  before  he  had  recourse  to  the 
other  property  of  the  debtor  ?  If  it  would  be 
proper  to  require  that  either  security  should 
354*]  be  first  exhausted,  *it  would  seem 
most  equitable  that  the  first  remedy  of  the 
creditor,  whose  debt  is  secured  by  mortgage, 
should  be  upon  the  mortgage  against  the  par- 
ticular estate  assigned  to  him  for  his  indem- 
nity. That  estate  is  specially  appropriated  to 
the  payment  of  the  debt,  and  no  injustice  is 
done  to  the  mortgagor  in  applying  it  in  the 
first  instance  to  the  satisfaction  of  the  creditor. 
But  it  would  be  an  unjust  restraint  of  the  ex 
ercise  of  the  rights  of  the  mortgagee,  to  inter- 
dict a  suit  upon  his  bond,  or  to  postpone  that 
remedy  until  the  security  of  the  mortgaged 
premises  is  first  exhausted.  That  security  may 
be  inadequate,  and  it  may  be  important  to  the 
creditor  to  obtain  a  judgment  as  speedily  as 
practicable,  for  the  greater  safety  of  his  debt. 
A  due  regard  to  the  just  rights  of  the  mortga- 
gee requires  that  he  should  be  allowed  the  full 
benefit  of  all  his  securities.  On  this  principle 
the  rule  rests  that  the  mortgagee  may  at  the 
same  time  sue  at  law  upon  his  bond  and  in 
this  court  upon  his  mortgage  ;  and  to  give  a 
substantial  value  to  this  right,  he  must  be  per- 
mitted to  prosecute  his  suits  in  the  two  courts 
with  effect,  and  to  reap  the  fruit  of  both,  and 
of  either  first  in  order  without  prejudice  to 
1  the  other,  until  full  satisfaction  of  the  debt  is 
obtained.  But  if  the  mortgagee  is  restricted  in 
his  remedy  in  this  court  on  his  mortgage  to  a 
strict  foreclosure,  and  has  no  right  to  a  decree 
for  a  sale  of  the  estate,  and  if  the  decree  of 
foreclosure  suspends  the  obligation  of  the 
mortgagor  to  pay  the  debt,  and  is  opened,  and 
the  right  to  redeem  revived  by  a  subsequent 
action  at  law  upon  the  bond,  and  if  the  mort- 
gagee is  not  at  liberty  to  turn  the  estate,  by  a 
subsequent  sale,  into  money ;  and  in  case  it 
proves  deficient,  to  proceed  against  the  mort- 
gagor upon  his  personal  contract  for  the  defi- 
ciency, without  waiving  his  foreclosure  and 
avoiding  his  sale,  he  obviously  has  not  the  full 
benefit  of  his  securities,  or  of  his  legal  and 
equitable  remedies  upon  them  ;  and  these  re- 
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strictions  upon  the  mortgagee  in  thus  fettering 
him  in  his  operations,  must  tend,  in  their  con- 
sequences, to  the  injury  also  of  the  mortgag- 
or ;  for  if  the  mortgagee,  in  case  of  his  elect- 
ing to  proceed  first  upon  his  mortgage,  must  , 
submit,  in  the  exercise  of  his  rights,  to  such 
unequal  terms,  no  prudent  or  discreet  creditor 
will  pursue  that  remedy  when  the  estate  is  be- 
lieved *to  be  of  less  value  than  the  [*355 
amount  of  the  debt,  and  he  has  any  reasonable 
chance  of  obtaining  any  satisfaction  from 
other  property  of  the  debtor.  Recourse  would, 
in  such  cases,  probably,  be  had,  in  the  first  in- 
stance, to  an  action  at  law,  upon  the  bond 
against  the  mortgagor  and  his  general  estate, 
and  the  premises  specifically  pledged  to  secure 
the  debt,  though  intended  to  be  primarily  ap- 
plied to  the  payment  of  it,  would  be  reserved 
for  the  satisfaction  of  the  residue  which  he 
should  fail  to  obtain  from  other  sources.  It 
would  be  in  cases  only  where  the  mortgaged 
premises  exceed  the  amount  of  the  debt  in 
value,  that  the  mortgagee  would  be  tempted  to 
elect  the  remedy  of  a  strict  foreclosure.  But 
in  such  cases  it  would  be  manifestly  inequi- 
table and  unjust  to  the  mortgagor,  to  permit 
the  foreclosure,  for  that  would  be  to  restore 
the  rigor  of  the  ancient  rule,  and  tolerate  the 
sacrifice  of  the  interest  of  the  debtor  to  the 
cupidity  of  the  creditor  ;  yet,  unless  the  court 
has  the  power  to  interpose,  the  debtor  must 
submit  to  the  sacrifice.  Must  a  court  of  equity, 
then,  permit  such  an  unconscionable  use  to  be 
made  of  the  security;  or  must  it  not  have  the 
jurisdiction  to  administer  relief  by  directing  a 
sale  instead  of  a  foreclosure  ? 

The  opposition  of  the  mortgagee  to  a  sale, 
would  indeed  be  more  plausible  than  that  of 
the  mortgagor ;  as  there  is  ground  for  con- 
tending, that  the  mortgagee,  in  default  of  the 
mortgagor  to  redeem,  may,  at  his  election, 
have  the  estate  sold,  or  the  equity  of  redemp- 
tion barred  by  a  strict  foreclosure  without 
a  sale.  But  that  opposition  and  claim  of  the 
mortgagee  must  often  yield  to  the  superior 
equity  of  the  mortgagor,  in  favor  of  a  sale, 
and  the  court  is  the  more  inclined  to  listen  to  his 
application,  from  the  circumstance  that  the 
mortgagee  is  permitted  to  become  a  purchaser 
at  the  sale  ;  and  the  court  has  the  power,  by 
the  conditions  of  the  decree,  to  protect  him 
from  wrong  or  injury  from  the  proceedings. 
And  if  the  court  may,  when  equity  requires  it, 
interpose  at  the  instance  of  the  mortgagor  to 
direct  a  sale,  when  the  estate  is  of  greater 
value  than  the  debt,  in  order  to  prevent  a 
strict  foreclosure  to  his  prejudice  ;  so  it  ought, 
on  the  same  principle,  to  extend  the  same  re- 
lief to  the  mortgagee,  by  ordering  a  sale  when 
the  premises  are  insufficient  to  satisfy  the  de- 
*mand,  in  order  to  enable  him  to  ob-  [*356 
tain  the  benefit  of  his  security,  without  waiv- 
ing his  right  to  claim  the  deficiency  from  the 
debtor's  other  property.  Where  the  mortgagee 
has  no  personal  demand  against  the  mortgag- 
or ;  or  where  the  pledge,  if  not  redeemed,  is, 
by  the  agreement  of  the  parties,  to  be  taken 
for  the  debt ;  a  strict  foreclosure  would  be  the 
fit  and  appropriate  remedy  for  the  mortgagee, 
and  would  produce  no  injurious  consequences 
to  either  of  the  contracting  parties.  But  where 
the  estate  is  pledged  as  collateral  security 
merely,  for  the  payment  of  the  debt,  a  strict 
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foreclosure  would  often  be  unjust  and  inequi- 
table, disappoint  the  intentions  of  tbe  parties, 
defeat  the  object  of  the  security,  or  pervert  it 
to  unconscionable  purposes,  and  sometimes 
produce  the  most  serious  injury  to  the  mort- 
gagor,  or  inconvenience  and  loss  to  the  mort- 
gagee. A  sale  is  obviously  the  true  as  it  is  some- 
times the  only  practicable  method  of  applying 
the  security  to  the  purpose  for  which  it  was 
intended — the  satisfaction  of  the  debt.  A  pub- 
lic sale  is  the  truest  test  of  the  value  of  the  es- 
tate, as  a  resource  for  the  payment  of  the  de- 
mand ;  and  to  such  a  sale,  upon  sufficient  no- 
tice, and  under  the  direction  of  a  master  by 
whom  it  will  be  fairly  conducted, neither  party 
can  justly  object ;  it  is  the  best  mode  of  dis- 
posing of  the  property,  for  the  interest  of  both. 
If  the  estate  is  worth  more  than  the  debt,  the 
mortgagor  will  have  the  benefit  of  the  surplus; 
and  if  it  produces,  by  a  fair  sale  of  it,  less 
than  the  amount  due  upon  the  bond,  the  debt- 
or ought  to  make  up  the  deficiency.  The  effect 
of  a  strict  foreclosure  is  to  decree  the  estate  to 
the  mortgagee,  but  the  creditor  is  entitled  to 
the  payment  of  the  debt  in  money,  and  cannot, 
in  justice  or  equity,  be  compelled  to  take  the 
land  for  his  satisfaction.  The  obligation  of  the 
debtor  is  to  pay  the  debt  in  money,  and  that 
obligation  is  not  satisfied  by  a  surrender  of  his 
equity  of  redemption  in  the  estate  pledged  to 
secure  it.  The  security  is  collateral,  and  to  be 
applied  towards  the  satisfaction  of  the  debt, 
and  not  to  be  substituted  for  the  payment  of 
it.  To  compel  the  mortgagee  to  take  the  land 
in  payment  of  the  debt,  and  to  submit  to  the 
loss  that  may  accrue  upon  the  subsequent  sale 
of  it,  would'be  to  deprive  him  of  the  full  ben- 
efit of  his  security,  and  impair  the  obligation 
357*]  of  his  contract.  *A  decree  of  sale, 
therefore,  is  the  remedy  which,  according  to 
the  nature  of  the  contract  of  mortgage  as  was 
now  understood,  and  upon  principles  of  equity, 
and  grounds  of  general  policy  as  between 
debtor  and  creditor,  this  court  would  prefer  to 
the  decree  of  strict  foreclosure,  and  would 
adopt  as  the  general  course  of  the  court,  if  it 
possesses  the  right,  either  upon  common  law 
principles  or  statutory  provisions,  to  exercise 
the  jurisdiction  ;  and  its  discretion  is  not  bound 
by  former  decisions. 

But  it  is  contended,  that  by  the  rules  of  the 
common  law,  the  equity  of  redemption  of  the 
mortgagor  cannot  be  barred  or  extinguished 
in  any  other  way  than  by  a  decree  of  strict 
foreclosure  ;  and  that  a  sale  and  master's  deed 
of  conveyance  without  such  a  decree,  though 
made  under  a  decretal  order  of  this  court  ex- 
pressly directing  them,  will  be  ineffectual  and 
inoperative  to  preclude  or  bar  the  right  to  re- 
deem ;  and  I  am  referred  to  elementary  writ- 
ers, and  adjudged  cases,  as  supporting  these 
positions.  On  my  first  examination  of  this 
cause,  my  impressions  were  that  these  points 
had  been  settled  by  my  predecessors,  and  that 
the  validity  of  sales  of  mortgaged  premises 
under  a  decree  of  this  court,  without  a  formal 
decree  of  foreclosure  of  the  equity  of  redemp- 
tion, for  the  satisfaction  of  the  debt,  was  con- 
clusively established  ;  and  on  that  ground,  my 
decree  was  founded.  I  have,  upon  this  rehear- 
ing, again  recurred  to  those  decisions,  and  I 
continue  to  consider  them  decisive  of  the  ques- 
tion. But  as  the  complainant  insists,  strongly, 
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that  judicial  sales  of  mortgaged  premises  are 
innovations,  not  warranted  by  common  law 
principles  or  by  statutory  provisions,  and  that 
the  former  decisions  of  this  court  do  not  gov- 
ern this  case  ;  or,  if  they  do,  that  they  are  so 
palpably  erroneous,  that  they  ought  not  to  be 
followed,  I  have  been  induced  to  examine  the 
subject  more  at  large  ;  and  I  have  done  it  the 
more  willingly,  because  I  consider  it  impor- 
tant that  the  question  should  be  definitely  set- 
tled, and  forever  put  at  rest. 

One  ground  upon  which  the  decree  of  fore- 
closure was  contended  to  be  indispensable,  is, 
that  the  mortgagee,  before  foreclosure,  has 
but  a  chattel  interest  in  the  land  ;  and  a  sale 
by  him,  can  pass  nothing  but  the  chattel  inter- 
est which  he  *possesses.  The  cases  [*35& 
cited  in  support  of  this  position,  go  to  show 
that  a  mortgage,  though  in  fee,  is  held  to  be 
personal  property  ;  and  that  the  executor  or 
administrator,  and  not  the  heir,  of  the  mort- 
gagee, is  entitled  to  the  money  secured  by  it. 
And  this  rule  results  from  the  principle,  that 
the  mortgage  is  a  mere  security  for  the  pay- 
ment of  the  debt.  It  is  the  money  secured  by 
the  mortgage,  and  not  the  land  mortgaged, 
that  belongs  to  the  mortgagee  ;  and  the  execu- 
tor or  administrator  of  the  mortgagee,  neces- 
sarily becomes  entitled  to  the  security,  as  an 
incident  to  the  debt. 

But  it  does  not  follow  that  because  the  ben- 
efit of  the  mortgage,  as  a  security  for  the  debt, 
as  long  as  the  debt  continued  to  subsist,  belongs 
to  the  executor,  and  not  to  the  heir,  that  the 
security  cannot  be  sold  at  the  instance  of  the 
mortgagee,  under  the  decree  of  this  court  for 
the  satisfaction  of  the  debt ;  nor  do  the  cases 
cited  by  the  complainant  establish  that  doc- 
trine. It  seems  to  be  supposed  by  the  com- 
plainant that  the  sale  ordered  by  the  court,  in 
such  cases,  is  a  sale  of  the  interest  of  the  mort- 
gagee in  the  mortgaged  premises,  as  a  security 
for  the  debt.  But  that  is  a  mistake  ;  it  is  the 
land  itself,  and  the  whole  estate  and  interest, 
as  well  of  the  mortgagor  as  of  the  mortgagee, 
that  is  ordered  to  be  sold.  The  mortgagee  has 
competent  power,  by  his  own  act,  to  sell  and 
transfer  his  debt,  and  the  securities  he  holds 
for  the  payment  of  it  to  another,  without  con- 
sulting the  mortgagor  on  the  subject,  or  apply- 
ing to  the  court  for  an  order  to  authorize-  the 
transfer.  But  a  private  sale  by  the  mortgagee 
operates  only  to  transfer  his  mortgage  interest 
to  the  purchaser,  and  the  purchaser  under  the 
mortgagee  takes  subject  to  the  mortgage  and 
the  right  of  redemption.  And  Chancellor  Kent, 
in  the  case  of  Hart  v.  Ten  Eyck,  truly  observes, 
that  where  a  freehold  estate  is  held  by  way  of 
mortgage  for  a  debt,  the  creditor  must  first  ob- 
tain a  decree  for  sale,  under  a  bill  of  foreclos- 
ure, before  an  effectual  sale  can  be  made  to 
bar  the  equity  of  redemption.  Whenever, 
therefore,  the  mortgagee  comes  into  this  court 
for  a  decree  of  sale,  it  is  the  sale  of  the  pledge 
which  he  holds  for  the  payment  of  his  debt, 
the  land  which  is  vested  in  him  as  mortgagee, 
that  is  the  object  of  his  bill ;  and  the  purpose 
of  the  decretal  order  is  to  authorize  the  sale  of 
*that  estate,  and  to  enable  the  master  [*35t> 
to  convey  it  to  the  purchaser.  The  question, 
therefore,  is,  whether  the  court  has  the  power 
to  authorize  such  a  sale. 

It  is  admitted  that  the  present  practice  of 
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this  court  is  to  decree  a  sale  of  the  mortgaged 
premises,  and  not  a  foreclosure.  This  practice 
has  continued  so  long,  and  been  so  general, 
that  my  two  immediate  predecessors  have  re- 
cognized it  as  the  established  course  of  the 
court.  In  the  case  of  Mills  v.  Dennis,  3  Johns. 
Ch.,  367,  a  bill  was  filed  against  several  defend- 
ants, all  of  whom,  except  one,  were  heirs  at 
law  of  the  mortgagor,  and  two  of  those  heirs 
were  infants,  and  the  rest  adults  :  the  bill  was 
taken  pro  confesso  against  the  adults,  and  the 
infants  appeared  and  answered  by  their  guard- 
ian. At  the  hearing,  a  decree  was  made  for 
the  sale  of  the  mortgaged  premises  ;  and  Chan- 
cellor Kent,  in  giving  his  reasons  for  the  order 
made  in  the  cause,  after  adverting  to  the  course 
•of  proceeding  in  England,  expressly  states  that 
the  practice  with  us  has  been  to  sell,  and  not 
to  foreclose,  as  well  where  infants  as  where 
adults  are  concerned  ;  and  he  obser.ved  that  he 
thought  that  course  must,  generally,  be  most 
beneficial  to  the  infant,  as  well  as  to  the  cred- 
itor ;  and  there  can  be  no  doubt,  he  says,  of 
the  authority  of  the  court  to  pursue  it.  The 
reason  for  the  special  application  in  that  case, 
for  the  order  to  sell,  seems  to  have  been  the 
infancy  of  two  of  the  defendants  ;  and  the  di- 
rections of  the  Chancellor  show  that  the  ques- 
tions submitted  to  his  consideration  had  refer- 
ence to  the  interest  of  the  infants  solely.  One 
of  the  points  related  to  the  sale  of  the  estate, 
and  the  Chancellor  gives  his  opinion  to  the  ef- 
fect already  stated,  in  favor  of  the  power  of 
this  court  to  sell.  It  may  be  said  that  he  puts 
the  right  to  decree  the  sale  of  the  infant's  in- 
terest upon  the  power  to  change  the  estates  of 
infants  from  real  to  personal  propertv,  which 
he  supposes  the  court  to  possess  :  and  he  cer- 
tainly does  refer  to  his  view  of  the  jurisdiction 
of  the  court  over  the  estates  of  infants,  as  one 
ground  of  his  opinion.  But  his  decree  em- 
braced the  shares  of  the  adult  heirs,  as  well  as 
1hose  of  the  infants,  and  he,  consequently, 
-36O*]  could  not  have  reposed  *himself  solely 
upon  the  special  jurisdiction,  he  understood 
himself  to  have,  in  cases  of  infancy,  but  must 
liave  acted  upon  the  general  power  of  the  court 
to  direct  the  sale. 

In  the  case  of  Dunkley  v.  Van  Buren,  3 
Johns.  Ch.,  330,  a  decretal  order  directing  the 
premises  to  be  sold  by  a  master,  is  spoken  of 
as  the  usual  decree  of  the  court.  And  the 
Chancellor,  adverting  to  the  remedies  of  the 
mortgagee  upon  his  securities,  intimates  the 
opinion,  that  a  subsequent  suit  upon  the  bond, 
for  the  remainder  of  the  debt  left  unsatisfied 
upon  the  sale  of  the  mortgaged  premises,  does 
not  revive  the  equity  of  redemption  ;  and  that 
the  English  doctrine,  that  a  subsequent  suit 
opens  a  decree  of  foreclosure,  has  no  applica- 
tion to  the  case  of  a  judicial  sale  under  a  de- 
cree— thus  distincly  recognizing  the  power  of 
the  court  to  direct  a  sale  of  mortgaged  prem- 
ises, and  speaking  of  the  exercise  of  that  pow- 
er as  the  usual  course  of  the  court. 

But  the  learned  jurist  who  pronounced  these 
decisions,  is  said  to  have  expressed  the  opin- 
ion, in  the  case  of  Hart  v.  Ten  Eyck,  that  the 
mortgagee  must  obtain  a  foreclosure  and  an 
order  of  sale,  to  preclude  the  right  to  redeem. 

In  the  case  of  Hart  v.  Ten  Eyck,  2  Johns. 
<3h.,  100,  Chancellor  Kent,  in  noticing  the  dis- 
tinction between  the  proceedings  of  creditors 
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upon  mortgages  of  real  estate  and  of  personal 
property  observes,  that  the  creditor  who  holds 
stock  in  mortgage,  is  not  bound  to  wait  for  a  bill 
of  foreclosure  and  decree  of  sale  as  in  the  case 
of  a  mortgage  of  land;  but  may  sell,  on  reason- 
able previous  notice  to  the  debtor  to  redeem. 
And  in  a  subsequent  part  of  his  opinion,  he 
observes,  that  "  if  a  freehold  estate  be  held  by 
way  of  mortgage  for  a  debt,  then  it  may  be  laid 
down,  as  an  invariable  rule,  that  the  creditor 
must  first  obtain  a  decree  for  a  sale  under  a 
bill  of  foreclosure."  These  are  his  expressions. 
I  do  not  understand  them  to  convey  the  opinion 
that  the  mortgagee  must  obtain  a  foreclosure 
to  preclude  the  right  to  redeem.  It  is  the  de- 
cree of  sale  on  a  bill  of  foreclosure  that  is 
stated  to  be  necessary.  The  positions  are,  that 
the  mortgagee  of  land  must  "wait  for  a  bill  of 
foreclosure  and  *a  decree  of  sale,"  and  [*361 
that  the  creditor  must  "first  obtain  a  decree  for 
a  sale  under  a  bill  of  foreclosure."  And  I  un- 
derstand the  learned  judge  who  advances  them 
to  mean  that  the  mortgagee  must  file  his  bill 
upon  his  mortgage,  and  obtain  a  decree  for  the 
sale  of  the  mortgaged  premises  before  a  valid 
sale  can  be  made,  or  an  effectual  title  given  to 
a  purchaser.  Now,  the  bill  filed  by  the  mort- 
gagee, to  enforce  his  security  against  the  mort- 
gaged premises,  whether  the  object  and  prayer 
of  the  bill  be  for  a  foreclosure  or  a  sale,  is  ordi- 
narily called  a  bill  of  foreclosure.  Those  terms 
are  thus  applied  by  Wilmot  in  his  Treatise  on 
Mortgages,  and  by  other  writers  on  the  sub- 
ject. And  in  the  two  cases  of  Dunkley  v.  Van 
Buren  and  Mills  v.  Dennis,  already  mentioned, 
both  decided  by  Chancellor  Kent,  and  in  which 
there  were  decrees  of  sale  and  no  foreclosures, 
as  well  as  in  the  cases  of  Br inker lioff  v.  Thall- 
heimersiud  Campbellv.  Macomb,  hereafter  cited, 
the  bills  are  expressly  stated  to  have  been  bills 
of  foreclosure.  And  from  this  mode  of  ex- 
pression in  those  cases  and  which  often  occurs 
in  his  judicial  opinions,  it  is  fairly  to  be  intend- 
ed, that  when  the  Chancellor  spoke  of  a  decree 
of  sale  on  a  bill  of  foreclosure,  in  the  case  of 
Hart  v.  Ten  Eyck,  he  had  reference  to  the  usual 
course  of  the  court  in  decreeing  a  sale  of  mort- 
gaged premises  on  a  bill  filed  by  the  mortgagee 
upon  the  mortgage.  In  this  sense  of  his  ex- 
pressions, his  opinion  in  that  case  is  in  accord- 
ance with  his  subsequent  decisions,  and  is,  in 
itself,  an  additional  authority  in  support  of  the 
power  of  the  court  to  decree  a  sale  of  mort- 
gaged premises  to  satisfy  the  debt  of  the  mort- 
gagee. That  such  was  the  opinion  of  that 
learned  judge,  is  apparent  from  his  decisions, 
and  the  reasons  given  by  him  for  them, as  well 
in  the  cases  already  cited,  as  in  those  which 
follow. 

Thus,  in  the  case  of  Brinckerhoff  v.  Thall- 
heimer,  2  Johns.  Ch.,  486,  on  a  bill  to  foreclose 
a  mortgage,  and  which  bill  was  taken  pro  con- 
fesso, a  decree  was  made  by  him  in  the  usual 
form  for  the  sale  of  the  mortgaged  premises, 
or  so  much  thereof  as  should  be  necessary  to 
answer  the  purposes  of  the  decree. 

*So  in  the  case  of  Campbell  v.  Ma-  [*362 
comb,  4  Johns.  Ch. ,  534,  a  decree  was  made  for 
the  sale  of  the  mortgaged  premises  for  the  pay- 
ment of  the  debt.  And  in  neither  of  these  cases 
does  any  decree  of  foreclosure  appear  to  have 
been  entered  or  made. 

In  the  case  of  Ferine  v.  Dunn,  4  Johns.  Ch., 
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140,  which  was  a  bill  to  redeem  a  mortgage,  a 
distinction  is  taken  between  a  decree  of  strict 
foreclosure  and  a  decree  of  sale.  The  legal 
effect  of  each  is  briefly  stated,  and  a  decided 
preference  given  to  the  decree  of  sale,  which 
is  pronounced  to  be  the  usual  course  of  the 
court.  Treating  of  the  terms  of  redemption 
allowed  a  mortgagor  on  a  bill  to  foreclose,  the 
Chancellor  observes  that  the  rule  and  practice, 
of  which  he  speaks,  apply  only  to  cases  of 
strict  foreclosure  when,  by  the  decree,  the  equi- 
ty of  redemption  is  barred,  and  the  complete 
title  is  vested  in  the  mortgagee.  The  rule,  he 
says,  does  not  apply  to  cases  of  decrees  for  the 
sale  of  the  mortgaged  premises,  according  to 
our  usual  practice.  The  mortgagor,  in  such 
cases,  he  observes,  is  not  subjected  to  a  severe 
and  absolute  forfeiture  of  all  his  right;  but  he 
has  a  chance  of  the  surplus  moneys  arising 
from  the  sale,  and  is  placed  upon  the  same 
footing  of  equality  with  debtors  against  whom 
judgments  are  rendered  and  executions  award- 
ed at  law. 

In  the  case  of  Kershaw  v.  Thompson,  4  Johns. 
Ch.,  609,  there  had  been  a  sale  of  the  mort- 
gaged premises  under  a  decree  of  the  court  in 
the  cause  ;  and  the  application  was  by  the  pur- 
chaser to  be  put  into  possession  of  the  prem- 
ises, which  were  withheld  from  him  by  the 
wife  of  the  mortgagor.  The  decree  under  which 
the  petitioner  purchased,  was  in  these  terms  : 
"  That  the  rights  of  Thompson  and  his  wife  be 
sold  by  a  master,  and  that  he  execute  a  deed 
to  the  purchaser  and  bring  the  purchase  money 
into  court. "  And  the  Chancellor,  in  his  opinion, 
states  that  a  bill  to  foreclose  the  equity  of  re- 
demption is  a  suit  concerning  the  realty  and 
in  rem;  and  the  power  that  can  dispose  of  the 
fee  must  control  the  possession.  The  parties 
to  the  suit  are  bound  by  the  decree — their  in- 
terests and  rights  are  concluded  by  it;  and  it 
363*]  would  be  very  *unfit  and  unreasonable 
that  the  defendant,  whose  right  and  title  has 
been  passed  upon  and  foreclosed  by  the  decree, 
should  be  able  to  retain  the  possession  in  de- 
spite of  the  court. 

These  decisions  of  Chancellor  Kent,  with  his 
exposition  of  the  grounds  of  them,  most  clearly 
show  him  to  have  held  a  decided  opinion  in 
favor  of  the  jurisdiction  of  the  court  to  direct 
a  sale  of  the  mortgaged  premises  instead  of  de- 
creeing a  strict  foreclosure,  and  that  he  consid- 
ered a  decree  of  sale  to  be  the  usual  course  of 
the  court. 

The  same  opinion  was  entertained  by  the  late 
Chancellor.  In  the  case  of  Bridgen  v.  Carharlt, 
1  Hopk.,  234,  the  complainant,  holding  two 
mortgages  against  the  defendant  upon  distinct 
premises,  filed  his  bill  upon  his  mortgages,  to 
obtain  satisfaction  of  his  demands.  A^sale  was 
decreed,  and  one  of  the  mortgaged  tracts  being 
insufficient  in  value  to  pay  the  sum  charged 
upon  it,  and  the  other  mortgaged  tract  exceed- 
ing in  value  the  debt  for  which  it  was  mort- 
gaged, the  complainant  asked  the  court  to  di- 
rect that  the  excess  arising  from  the  sale  of  one 
of  the  mortgaged  tracts,  beyond  the  sum  with 
which  that  tract  was  charged,  should  be  ap- 
plied to  satisfy  so  much  of  the  debt  secured  by 
the  other  mortgage,  as  might  not  be  received 
by  the  sale  of  the  premises  thereby  mortgaged. 
The  application  was  refused  ;  and  the  Chan- 
cellor, in  the  course  of  his  reasoning  on  the 
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subject,  observes,  that  "the  situation  of  the 
complainant  in  respect  to  the  debt  secured  by 
the  inadequate  mortgage,  was  that  of  any  other 
mortgage  creditor,  where  the  land  is  of  less 
value  than  the  sum  for  which  it  is  mortgaged; 
that  the  mortgage  is  a  specific  incumbrance 
upon  the  land  for  the  debt,  but  that  the  bond 
binds  the  debtor  for  the  whole  debt,  whether 
the  land  is  a  sufficient  or  an  insufficient  secu- 
rity; and  that  the  remedy  of  the  complainant 
for  that  part  of  the  debt  which  is  not  obtained 
from  the  land,  is  upon  the  bond." 

This  case  appears  to  me  to  fully  warrant  the 
conclusion  that  the  Chancellor  who  decided  it, 
held  the  opinion  that  the  mortgagee  has  the 
right  first  to  exhaust  his  security  by  the  sale  of 
the  land;  and  if  his  debt  is  not  fully  satisfied 
by  *the  proceeds,  to  pursue  his  remedy  [*364r 
on  his  bond  for  the  deficiency.  For  it  is  ob- 
vious that  the  mortgaged  premises  must  first  be 
sold,  and  the  avails  applied  towards  the  pay- 
ment of  the  debt  before  the  remedy  can  be  had 
upon  the  bond  for  that  part  of  the  demand 
which  is  not  obtained  from  the  land. 

But,  if  any  doubt  could  remain  of  the  opin- 
ion of  Chancellor  Sanford  on  the  subject,  the 
question  is  put  at  rest  by  the  case  of  Sedgwick 
v.  Fish,  Hopk.,  594,  in  which  he  expressly  de- 
clares, that  the  sale  of  mortgaged  premises 
under  decrees  of  this  court,  has  long  been  an 
established  practice  ;  and  that  the  proceeding 
is,  in  effect,  an  execution  for  the  mortgage 
debt  against  the  mortgaged  land.  But  that  the 
ancient  practice,  of  a  decree  of  a  foreclosure 
of  the  equity  of  redemption,  without  a  sale, 
has  not  been  abolished  ;  and  that  the  mort- 
gagee may  still  take  a  decree  for  a  mere  fore- 
closure. Thus,  it  is  seen  that  Chancellor  San- 
ford  expressly  recognized  the  sale  of  mort 
gaged  premises  as  the  well  established  and 
long  settled  course  of  the  court,  and  regarded 
the  decree  of  strict  foreclosure  as  an  ancient 
practice,  which  had  been  disused,  though  not 
abolished,  and  which  the  mortgagee,  though 
at  liberty,  is  not  bound  to  pursue. 

It  was  intimated  that  Chancellor  Sanford 
merely,  conformed  to  the  practice  of  the  court 
as  he  found  it,  and  never  gave  the  sanction  of 
his  authority  to  the  principle  on  which  it  rests. 
No  case  appears  to  have  come  before  him,  in 
which  the  jurisdiction  was  directly  drawn  in 
question  ;  but  from  the  continual  exercise  of 
the  power  during  the  time  he  sat  in  the  court, 
and  from  his  recognition  of  the  practice  as  the 
course  of  the  court,expressing  no  doubt  of  the 
principle  it  involved,  but  alluding  to  it,  as  he 
did  in  the  two  cases  to  Which  I  have  referred, 
with  manifest  approbation,  he  must  be  under- 
stood as  giving  it  his  sanction  ;  and  his  opin- 
ions, thus  judicially  pronounced, want  nothing 
but  the  form  of  an  express  decision  on  the 
point,  to  give  them  the  weight  of  authority. 

But  the  case  of  Lansing  v.  Albany  Ins.  Co. , 
Hopk.,  102,  was  a  direct  decision  upon  the 
*point.  It  was  a  bill  of  review,  seeking  [*365 
to  reverse  a  prior  decree  of  the  court  for  the 
sale  of  mortgaged  premises,  as  erroneous,  on 
the  ground,  amongst  other  reasons,  that  it  is 
contrary  to  law  to  decree  a  sale  of  lands  mort- 
gaged in  fee.  The  defendants  demurred  to  the 
bill.  The  Chancellor  being  a  stockholder  in 
the  Albany  Ins.  Co.,  declined  to  hear  the 
cause,  and  it  was  heard  before  the  Chief  Jus- 
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tice,  who,  being  of  opinion  that  the  sale  was 
legal,  and  that  the  other  objections  to  the  de- 
cree were  untenable,  allowed  the  demurrer  ; 
and  in  his  reasons  for  his  decree  he  declared 
that  sales  on  mortgages  in  fee  have  been  di- 
rected by  this  court  since  its  first  organization, 
or  at  least  since  the  passing  of  the  statute  au- 
thorizing sales  on  mortgages,  and  that  at  pres- 
ent such  pales  are  expressly  authorized  by  stat- 
ute. 

It  is  alleged  that  the  Chief  Justice  was  incor- 
rect in  supposing  that  the  court  was  in  the 
practice  of  decreeing  sales  of  mortgaged  prem- 
ises at  so  early  a  period  as  the  passage  of  the 
Act  to  which  he  refers.  But  without  tracing 
the  practice  to  its  origin,  it  is  sufficient  to  say, 
that  the  Act  now  in  force  recognizing  the  juris- 
diction, and  authorizing  sales  by  masters,  was 
passed  in  1813,  at  which  time  it  is  believed 
that  the  court  was  in  the  constant  exercise  of 
the  power  ;  and  the  case  of  Delabigarre  v. 
Bush,  furnishes  an  example  of  such  a  decree 
at  a  much  earlier  period. 

In  the  case  of  Delabigarre  v.  Bush,  2  Johns. , 
490,  an  order  was  made  in  1806  for  the  sale  of 
the  mortgaged  premises  to  satisfy  the  debt ; 
the  cause  was  much  litigated,  and  the  order 
was  appealed  from,  and  modified  by  the  Court 
for  the  Correction  of  Errors.  It  was  a  cause 
of  great  interest,  involved  important  points, 
and  was  contested  by  some  of  the  ablest  coun- 
sel then  at  the  bar  ;  and  yet  no  question  was 
made  of  the  power  of  the  court  to  order  the 
sale.  But  it  was  assumed  to  be  within  the 
acknowledged  jurisdiction  of  this  court  ;  and 
the  court  of  the  last  resort,  in  modifying  the 
decree,  acted  upon  it  as  in  the  usual  course  of 
366*]  the  Court  of  Chancery.  It  must,*there- 
fore,  have  been  the  understanding  of  the  judges 
of  both  courts  at  that  day,  that  the  decree  for 
the  sale  of  mortgaged  premises  by  this  court 
was  within  its  powers. 

It  was  suggested  that  this  cause  arose  under 
the  Act  then  in  force  concerning  absent  mort- 
gagors, and  that  it  is  to  be  regarded  as  an  ex- 
ception to  the  general  rule,  and  the  decree  of 
sale  as  authorized  by  the  special  provisions  of 
that  Act.  I  see  no  evidence  on  the  face  of  the 
case  as  reported,  to  show  it  to  have  been  the 
case  of  an  absent  mortgagor.  The  bill  was 
filed  Oct.  11,  1800,  by  Bush  against  P.  W. 
Livingston,  Peter  Delabigarre  and  Margaret, 
his  wife,  certain  judgment  creditors  of  Dela- 
bigarre, and  Andrew  Stockholm,  for  the  fore- 
closure of  a  mortgage  executed  by  Delabigarre 
and  wife  to  Livingston,  and  assigned  by  him 
to  Bush.  An  answer  of  Delabigarre  and  wife 
was  put  in  without  oath,  and  the  other  parties 
having  answered  or  disclaimed,  such  further 
proceedings  were  had  in  the  cause  that  an  or- 
der was,  May  24,  1802,  entered  therein  for  the 
sale  of  the  mortgaged  premises.  June  15, 1802, 
on  the  petition  of  Delabigarre  and  wife,  the 
sale  was  suspended  and  leave  given  to  them  to 
put  in  a  further  and  more  perfect  answer  ;  and 
on  the  28th  of  August  they  filed  their  answer. 
After  some  intermediate  proceedings,  men- 
tioned in  the  report  of  the  case,  an  order  was 
made  Mar.  5,  1805,  referring  it  to  a  master  to 
report  the  sum  due,  for  principal  and  interest, 
to  the  complainant,  and  the  sum  due  on  the 
mortgage,  and  also  the  value  of  the  mortgaged 
premises.  Apr.  4, 1805,  the  report  of  the  master 
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came  in  ;  it  was  confirmed  on  the  6th  of  that 
month,  and  Apr.  7,  1806,  the  Cluincellvr  or- 
dered that  the  mortgaged  premises  should  be 
sold  ;  and  that  all  proper  parties  should  join 
in  the  sale  ;  and  that  the  moneys  arising  there- 
from should  be  brought  into  court,  to  be  ap- 
plied in  the  first  place  to  pay  the  amount  re- 
ported due  the  complainant,  on  his  securities, 
with  interest ;  and  the  residue  to  abide  the 
further  order  of  the  court.  It  was  from  this 
order  that  Delabigarre  and  wife  appealed. 

The  proceedings  in  the  cause  then,  from  the 
filing  of  the  *bill  to  the  appeal  from  [*367 
the  order  of  sale,  are  according  to  the  usual 
course  of  the  court  in  ordinary  cases  of  bills  for 
the  foreclosure  and  sale  of  mortgaged  premises. 
I  discern  no  trace  in  them  of  any  proceeding 
peculiar  to  the  case  of  an  absent  mortgagor,  or 
indicating  that  Delabigarre  and  wife  were  pro- 
ceeded against  as  absent  mortgagors  under  the 
Act. 

But  if  the  suit  was,  in  any  stage  of  it,  pros- 
ecuted against  those  defendants  as  absent  mort- 
gagors, it  took  a  different  turn  before  the  de- 
cree of  sale  of  Apr.  7th,  1806  ;  and  that  de- 
cree must  have  been  made  under  the  general 
powers  of  the  court,  and  not  under  the  special 
provisions  of  the  Act  Relative  to  Proceedings 
against  Absent  Mortgagors. 

To  authorize  a  decree  for  the  sale  of  mort- 
gaged premises,  in  a  suit  in  this  court  against 
an  absent  mortgagor,  under  the  provisions  of 
the  Act  then  in  force,  for  making  process  in 
courts  of  equity  effectual  against  mortgagors 
who  absconded  or  refused  to  appear,  the  bill 
must  be  taken  pro  confesso  against  the  mort- 
gagor, before  the  court  decreed  a  sale  of  the 
mortgaged  premises  ;  and  the  order  for  taking 
the  bill  pro  confesso  must  be  founded  on  a  pre- 
vious order,  which  the  court,  upon  an  affidavit 
that  the  mortgagor  had  withdrawn  out  of  the 
State,  or  could  not,  upon  due  inquiry,  be 
found  therein  so  as  to  be  served  with  process, 
was  authorized  to  make,  requiring  him  to  ap- 
pear, by  the  day  named  therein  ;  and  if  the 
mortgagor  did  not  appear,  the  court  might,  on 
satisfactory  proof  of  the  publication  of  the  or$ 
der,  as  directed  by  the  Act,  decree  the  sale. 
But  if  afterwards  the  mortgagor,  at  any  time 
before  the  sale,  caused  his  appearance  to  be 
entered,  and  paid  the  costs,  the  sale  was  to  be 
stayed,  and  thereupon,  such  appearance  being 
entered,  the  proceedings  subsequently  to  be 
had  in  the  cause,  were  to  be  such  as  are  had 
in  cases  where  the  original  appearance  is  entered 
in  due  season.  Now,  in  the  case  of  Bush  v. 
Delabigarre,  the  bill  does  not  appear  to  have 
been  taken  pro  confesso  against  the  mortgagors; 
and  it  is,  moreover,  distinctly  stated,  that  they 
did  appear,  and  put  in  an  answer  to  the  bill. 
The  first  order  *of  sale  was  set  aside,  [*368 
on  their  petition  ;  and  if  they  were  not  in 
court  before,  they  must  have  entered  their  ap- 
pearance when  they  put  in  their  answer,  un- 
der the  leave  given  them  by  the  court  for  that 
purpose  ;  and  having  appeared,  they  were  en- 
titled, in  the  further  progress  of  the  cause,  to 
all  the  privileges  of  other  defendants  ;  and  no 
decree  could  be  made  against  them,  which 
could  not  be  made  against  other  mortgagors, 
by  the  ordinary  powers  of  the  court,  and  ac- 
cording to  the  usual  forms  of  proceeding. 

With  these  judicial  opinions  of  my  predeces- 
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sors,  and  an  express  adjudication  of  this  court 
before  me,  sanctioning  a  decree  for  the  sale  of 
mortgaged  premises,  on  the  prayer  of  the  mort- 
gagee, to  satisfy  the  debt  secured  by  the  mort- 
gage, can  I  pronounce  the  sale  in  this  case  to 
have  been  illegal  and  void,  and  on  that  ground 
allow  the  complainant  to  redeem  the  estate? 
My  own  convictions  are  in  accordance  with 
those  of  my  predecessors;  but  if  I  had  dif- 
fered from  them  in  opinion,  the  error  on  their 
part  must  have  been  gross  and  palpable,  to  in- 
duce me  to  overrule  their  decisions. 

But  the  complainant  insisted  that  the  equity 
of  redemption,  if  foreclosed  by  the  sale,  was 
•opened  by  the  subsequent  proceedings  of  the 
defendant  upon  his  judgment;  and  that  he  is, 
therefore,  entitled  to  redeem  the  premises,  not- 
withstanding the  sale.  This  point,  ip  that  view 
•of  it,  is  involved  in  the  first;  for  if  the  pur- 
chases are  suffered  to  be  redeemed,  the  sale  is 
nugatory.  But  if  the  court  has  the  jurisdiction 
to  decree  a  sale,  that  sale  must  be  conclusive, 
And  the  title  of  the  purchaser  must  be  absolute. 
In  the  present  case,  part  of  the  premises  was 
purchased  by  the  mortgagor,  but  the  residue 
was  sold  to  strangers;  and  in  other  cases, 
strangers  frequently  became  the  purchasers  of 
whole;  but  whoever  the  purchasers  may  be, 
the  title  they  acquire  by  a  master's  deed  must 
be  irredeemable,  or  the  sale  would  be  illusory. 

The  rule,  that  a  foreclosure  in  equity  is 
opened  by  a  subsequent  action  at  law  upon  the 
bond,  is  founded  on  this  principle — that  the 
mortgagee  who  obtains  a  decree  of  foreclos- 
ure, as  long  as  he  holds  under  it,  must  be 
369*]  deemed  *to  take  the  estate  for  the  debt; 
and  if  he  afterwards  proceeds,  as  he  may  do, 
on  his  bond  for  the  recovery  of  the  debt,  he 
must  be  deemed  to  waive  his  decree,  and  lets 
in  the  mortgagor  to  the  right  of  redemption, 
but  that  rule  does  not  apply  to  judicial  sales. 
The  object  of  the  sale  is  to  convert  the  estate 
into  money,  to  be  applied  to  the  payment  of 
the  debt,  and  when  the  proceeds  of  the  sale  are 
thus  applied,  the  whole,  or  a  portion  of  the 
debt,  equal  to  the  availsof  the  mortgaged  prem- 
ises, is  satisfied;  and  the  action  upon  the  bond 
is  for  the  residue  and  balance  only  of  the  debt 
which  is  left  unpaid.  The  purchaser  pays  the 
value  of  the  estate,  and  the  mortgagor  obtains 
the  full  benefit  of  it,  by  the  application  of  the 
purchase  money  to  the  payment  or  reduction 
of  his  debt.  If  the  proceeds  of  the  sale  are  in- 
sufficient to  satisfy  the  debt,  he  remains  liable 
for  the  deficiency,  and  he  cannot  complain  of 
being  called  upon  to  pay  it;  and  upon  no  prin- 
ciple of  equity,  could  he  be  permitted  for  that 
cause  to  disturb  the  sale  or  reclaim  the  prem- 
ises from  the  purchaser. 

In  the  case  of  Hatch  v.  White,  2  Gall.,  152, 
Judge  Story,  in  deciding  the  question  before 
him,  was  led  to  examine  the  position,  that  a 
decree  of  foreclosure  is  opened  by  a  subsequent 
action  against  the  mortgagor.for  the  remainder 
of  the  debt  left  unsatisfied  upon  the  sale  of  the 
mortgaged  premises;  and  upon  a  review  of  the 
decisions  of  the  English  Court  of  Chancery  on 
the  point,  and  a  full  consideration  of  the  prin- 
ciples of  equity  applicable  to  it,  he  expresses  a 
clear  and  decided  opinion  against  the  rule,  as 
involving  an  unsound  and  indefensible  princi- 
ple. And  Chancellor  Kent,  in  the  case  of  Dun- 
•can  v.  Van  Buren,  says,  that  if  the  point  was 
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before  him, he  should  be  much  inclined  to  agree 
in  opinion  with  Judge  Story,  that  there  is  no 
just  foundation  for  the  doctrine,  and  that  he 
should  especially  doubt  of  its  application  in  the 
case  of  a  judicial  sale  under  a  decree;  and  in 
the  case  of  Ferine  v.  Dunn,  he  intimates  a 
strong  opinion  to  the  same  effect.  The  mort- 
gagee, he  says,  in  the  case  of  a  sale  of  the 
mortgaged  premises  under  a  decree  of  the 
court,  has  a  chance  of  the  surplus  money  aris- 
ing from  the  sale;  and  is  placed  upon  the  same 
*footing  of  equality  with  debtors  [*37O 
against  whom  j  udgments  are  rendered  and  exe- 
cutions issued.  And  if  so,  the  mortgagee  must 
surely  be  liable  for  the  residue  of  the  debt, 
which  the  sale  of  the  mortgaged  premises  does 
not  satisfy,  on  the  same  principle  that  the 
debtor  remains  liable  for  the  residue  of  the 
judgment  debt  which  is  not  made  by  the  exe- 
cution; and  a  subsequent  suit  at  law  of  the 
mortgagee  will  no  more  open  the  sale  and  revive 
the  right  to  redeem  the  mortgaged  premises, 
than  a  subsequent  execution  on  the  judgment 
against  the  debtor  will  entitle  him  to  open  the 
sales  under  the  first  execution  and  redeem  the 
property  that  was  sold. 

The  intimation  of  Chancellor  Sanford,  in  the 
case  of  Bridgen  v.  Carhartl,  that  the  remedy  of 
the  mortgagee  for  that  part  of  the  debt  which 
is  not  obtained  from  the  land  is  upon  the  bond, 
clearly  shows  that  his  opinion  coincided  with 
that  of  Chancellor  Kent,  that  a  subsequent  suit 
at  law  for  the  residue  of  the  debt  which  the 
mortgaged  premises  fails  to  satisfy,  does  not 
open  the  sale,  or  revive  the  right  to  redeem. 

This  court,  then,  has  already  settled  the  prin- 
ciples which  are  to  govern  this  case;  and  has 
judicially  expressed  the  decided  opinion,  that 
the  court  has  the  jurisdiction  to  decree  a  sale 
of  mortgaged  premises,  and  that  a  subsequent 
suit  for  the  residue  of  the  debt  does  not  open 
the  decree.  But  it  is  said  that  the  practice  of 
this  court  in  decreeing  the  sale  of  mortgaged 
premises,  when  it  was  introduced,  was  an  in 
novation  upon  the  course  of  proceeding  in- 
the  English  Court  of  Chancery;  and  how  far 
it  may  be  so,  I  propose  presently  to  inquire. 
But  if  it  was  so,  it  violated  no  rule  of  law,  but 
was  in  conformity  to  the  principles  of  equity 
applicable  to  the  contract  of  debtor  and  cred- 
itor; and  this  court,  therefore,  in  adopting  it, 
acted  up  to  its  own  principles,  and  did  no  more 
than  mete  to  the  mortgagee  the  measure  of 
equity  to  which  he  was  entitled. 

I  proceed  briefly  to  inquire  how  far  the 
course  of  proceeding  on  mortgages,  in  this 
court,  does  differ  from  that  of  the  English 
Court  of  Chancery;  and  whether  we  divide 
from  them  in  principle,  or  on  points  of  prac- 
tice only.  In  *the  origin  of  this  branch  [*37 1 
of  the  jurisdiction  of  the  court  when  equity  in- 
terposed to  relieve  the  mortgaeor  from  the  for- 
feiture of  his  legal  estate,  the  form  of  the  rem- 
edy would  naturally  be,  to  allow  the  defaulter 
to  redeem  the  estate,  upon  the  performance  of 
the  original  condition,  by  the  payment  of  the 
money  by  a  given  day;  and  from  this  equity 
resulted  the  rule,  that  to  extinguish  or  bar  the 
right  to  redeem,  the  mortgagor  must  be  called 
upon  by  the  (process  of  the  court,  to  pay  the 
debt  and  redeem  the  estate  within  a  limited 
time,  or  to  submit  to  have  the  door  to  redemp- 
tion closed  against  him.  These  remedies  still 
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-continue  in  force,  both  in  England  and  in  this 
-country;  but  with  us,  the  rule  requiring  a  strict 
foreclosure  to  bar  the  equity  of  redemption, 
has  been  superseded  by  the  decree  of  sale,  as 
the  general  course  of  the  court;  while  in  En- 
gland, the  ancient  form  of  strict  foreclosure 
still  continues  to  be  the  course  of  proceeding 
•on  mortgages  of  estates  in  possession,  and  has 

fiven  way  but  partially  to  the  decree  of  sale. 
a  both  countries,  the  old  rule  of  foreclosure 
has  been  relaxed,  and  decrees  of  sale  admitted 
.as  a  substitute;  and  they  differ  only  in  the  ex- 
tent to  which  the  relaxation -has  been  carried. 
But  the  principle  on  which  a  decree  for  a  sale 
is  partially  admitted  in  England,  fully  justified 
this  court  in  substituting  it  (if  deemed  necessary 
•or  expedient),  as  the  general  course  of  practice 
in  this  country.  The  principle  is,  that  the 
mortgage  being  now  regarded  and  treated  as' 
a  contract,  pledging  the  land  to  secure  the  pay- 
ment of  the  debt;  and  not  as  a  conveyance, 
•creating  an  absolute  estate,  defeasible  by  the 
performance  of  the  condition;  the  sale  of  the 
land  to  satisfy  the  debt,  on  the  default  of  the 
••debtor  to  discharge  it,  has  become  an  appro- 
priate remedy  for  the  mortgagee  upon  the  se- 
curity, and  may  be  substituted  for  the  fore- 
•closure  of  the  right  to  redeem,  whenever  the 
strict  foreclosure  is  inadequate,  or  not  adapt- 
ed to  the  purposes  of  equity.  Now,  the  effect 
of  the  strict  f  oreclosure.is  to  vest  the  mortgagee 
with  the  absolute  ownership  of  the  land, which 
he  never  intended  to  purchase;  while  the  sale  of 
the  pledge  restores  to  him  the  money  he  loaned, 
-and  the  repayment  of  which  was  the  object  of 
372*]  his  contract,  *and  ought  to  be  the  fruit 
-of  his  security.  And  it  follows,  that  in  this 
•country,  where  the  mortgage  is  generally  un- 
derstood to  be  a  mere  security  for  money  (and 
lands  are  by  law  subject  to  the  payment  of 
-debt),  the  right  to  sell,  or  the  power  to  compel 
a  sale  of  the  estate  in  mortgage,  is  essential  to 
the  efficacy  and  value  of  the  security,  and  is 
necessarily  incident  to  the  contract. 

When  the  security  consists  of  the  pledge  of 
stocks,  personal  effects  or  chattels  real,  the 
remedy  in  both  countries  is  admitted  to  be  by 
.a  sale  of  the  pledge  for  the  satisfaction  of  the 
•debt;  and  why  it  is  that  the  same  remedy  may 
aiot  be  applied  to  mortgages  of  real  estate, 
which  are  equally  understood  to  be  collateral 
securities,  merely  for  the  personal  contracts  of 
the  mortgagor  ? 

The  English  Court  of  Chancery,  however, 
notwithstanding  the  change  of  the  mortgage 
•contract,  from  a  conditional  sale  to  the  collat- 
eral security,  adheres,  as  a  general  rule,  to  the 
-course  of  proceeding  by  foreclosure  instead  of 
sale.  But  that  court  does  not  adhere  to  that 
course  as  a  matter  of  necessity,  or  because  any 
serious  doubt  is  entertained  of  its  power  to 
substitute  a  sale,  but  because  the  change  is  not 
deemed  expedient.  But  the  preference  given 
by  that  court  to  the  foreclosure  as  a  rule  of 
practice,  could  not  bind  this  court  to  the  same 
•course  of  proceeding,  nor  preclude  us  from 
substituting  the  decree  for  the  sale  of  the  mort- 
gaged premises,  as  a  general  course  of  this 
court,  if  a  sale  be  a  more  suitable  remedy,  in 
this  country,  than  a  strict  foreclosure.  There 
are  sound  reasons  for  requiring  the  sanction  of 
a.  court  to  such  a  sale,  and  the  superintendence 
of  an  officer  of  the  court  in  conducting  it.  But 
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there  can  be  no  solid  objection,  in  principle,  to 
a  judicial  sale  of  real  estate,  pledged  by  way  of 
mortgage  as  a  security  for  the  satisfaction  of 
the  debt,  on  the  application,  or  with  the  con- 
sent of  the  creditor,  to  whom  it  is  pledged. 
The  title  is  vested  in  the  creditor,  and  the  debt 
is  owing  to  him — the  form  of  the  instrument 
by  which  the  security  is  created,  entitles  him 
to  the  land  itself,  on  the  default  of  payment  of 
the  debt;  and  the  substance  of  the  contract  is, 
that  the  land  shall  stand  as  security  for  the 
debt,  to  be  applied,  *on  default  of  pay-[*373 
ment  by  the  debtor,  to  the  satisfaction  of  the 
creditor;  and  if  the  creditor  consents  to  the 
sale  of  the  pledge,  for  the  satisfaction  of  the 
debt,  the  debtor  has  no  just  cause  of  complaint; 
for  he  reaps  the  fruit  of  the  estate  in  mortgage, 
by  the  application  of  the  proceeds  to  the  dis- 
charge of  the  debt.  It  is  obviously  for  the 
benefit  of  the  mortgagor  that  the  sale  should 
take  place,  in  preference  to  the  foreclosure, 
for  most  generally  the  pledge  exceeds  the  value 
of  the  debt  it  is  given  to  secure;  and  the  mort- 
gagor, in  the  case  of  a  sale,  will  be  entitled  to 
the  overplus,  if  the  proceeds  shall  exceed  the 
amount  of  the  debt.  And,  moreover,  as  a 
mortgagee  has  a  double  security  for  his  money, 
the  personal  bond  of  the  mortgagor  and  the  es- 
tate vested  in  him  by  the  mortgage,  if,  as  has 
been  before  remarked,  his  remedy  upon  his 
mortgage  was  confined  to  a  strict  foreclosure, 
he  would  never  pursue  it,  until  he  had  first 
exhausted  his  remedy  against  the  mortgagor 
upon  his  bond,  unless  the  value  of  the  estate 
greatly  exceeded  the  amount  of  the  debt.  The 
consequence  would  be,  that  in  all  cases  where 
the  strict  foreclosure  would  benefit  him  and 
prejudice  the  mortgagor,  the  mortgage  would 
be  foreclosed ;  but  where  the  estate  was  deemed 
a  slender  security  for  the  debt,  the  remedy  on 
the  bond  would  be  first  pursued,  and  the  mort- 
gage kept  in  reserve  for  making  up  whatever 
deficiency  there  might  be. 

The  force  of  these  considerations  has  been 
felt  by  the  English  courts;  and  Ld.  Erskine,  in 
the  case  of  Perry  v.  Barker,  13  Ves.,  197,  ad- 
mits that  a  decree  for  the  sale  of  the  estate,  in- 
stead of  a  foreclosure,  would  be  more  analo- 
gous to  the  relative  situation  of  lender  and  bor- 
rower ;  and  that  the  English  Court  of  Chan- 
cery on  decreeing  a  foreclosure  instead  of  a 
sale  of  mortgaged  premises,  does  not  act  alto- 
gether up  to  its  own  principle.  He  manifestly 
prefers  the  course  that  prevails  in  Ireland, 
where  the  decree  is  for  a  sale  instead  of  a 
foreclosure  ;  and  where,  if  the  sale  produces 
more  than  the  debt,  the  surplus  goes  to  the 
*mortgagor;  if  less,  the  mortgagee  has  [*374 
his  remedy  for  the  difference. 

It  is  obvious,  then,  that  the  opinion  of  Ld. 
Erskine  was,  that  the  court  in  which  he  sat 
possessed  the  power  to  decree  a  sale  instead  of 
a  foreclosure,  and  that  the  sale  of  the  mort- 
gaged premises,  for  the  satisfaction  of  the  debt, 
would  be  more  in  accordance  with  the  prin- 
ciples of  equity,  as  between  debtor  and  credit- 
or, than  the  practice  which  prevailed  in  the 
court,  of  decreeing  a  foreclosure. 

But  notwithstanding  the  superior  advantages 
of  a  sale,  and  the  weight  of  Ld.  Erskine's  opin- 
ion in  its  favor,  the  general  course  of  the  Court 
of  Chancery  in  England,  upon  mortgages  of 
estates  in  possession,  has  been  to  decree  a fore- 
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closure  and  not  a  sale  of  the  estate.  Still,  how- 
ever, that  court,  in  cases  of  infant  mortgagors, 
has  deviated  from  the  general  rule,  and  de- 
creed a  sale. 

Thus  in  the  case  of  Booth  v.  Rich,  1  Vern., 
295,  which  occurred  prior  to  1684,  there  being 
an  infant  party  to  the  suit,  the  court  held  that 
he  could  not  be  foreclosed  without  a  day  to 
show  cause  against  the  decree  after  he  should 
attain  his  full  age  of  twenty-one  years;  but 
that  the  proper  way,  in  such  a  case,  was  to  de- 
cree the  land  to  he  sold  to  pay  the  debt,  and 
that  such  a  decree  would  bind  the  infant.  But 
the  rule  laid  down  in  the  case  of  Booth  v.  Rich, 
would  seem  to  have  fallen  in  after  times  into 
disuse  ;  for  Sir  William  Grant,  the  Master  of 
the  Bolls  in  1811,  when  it  was  proposed,  on  the 
authority  of  that  case,  to  take  a  decree  of  sale, 
instead  of  the  usual  decree,  as  more  advantage- 
ous to  the  infant,  said  that  the  modern  practice 
was  to  foreclose  infante;  and  if  no  instance 
could  be  found  in  which  the  case  cited  had 
been  followed,  he  would  not  make  the  prec- 
edent of  a  decree  of  sale;  and  no  such  case 
being  produced,  the  usual  decree  was  made  for 
a  foreclosure,  with  a  day  to  show  cause.  From 
the  reason  given  by  Sir  William  Grant,  for  his 
refusal  to  direct  a  sale,  it  is  manifest  that  he 
considered  the  sale,  not  as  wrong  in  principle, 
but  as  against  the  course  and  practice  of  the 
court.  He  expressed  no  doubt  of  his  right  to 
make  the  decree,  but  he  refused  to  exercise  the 
375*]  power  because  *he  would  not  make  the 
precedent.  He  did  not  question  the  authority 
of  the  case  which  was  cited,  but  said  that  the 
modern  practice  was  to  foreclose  infants,  and 
he  did  not  incline  to  change  it.  But  his  refusal 
to  make  the  precedent,  implies  the  power  to 
make  it  if  he  had  seen  fit  to  do  so.  If  he  had 
distrusted  his  jurisdiction,  he  would  have  put 
his  refusal  on  that  ground,  and  not  on  his  dis- 
inclination to  act. 

But  in  the  case  of  Mondey  v.  Mondey,  1  Ves. 
&B.,  228,  decided  in  1813,  two  years  after  the 
decree  of  Sir  William  Grant,  a  bill  being  filed 
against  the  infant  heirs  of  the  mortgagor  and 
others,  praying  for  a  foreclosure  or  sale,  the 
counsel  for  the  complainants  prayed  a  sale;  ob- 
serving, that  though  they  could  not  produce 
an  instance,  it  might  perhaps  be  done,  as  the 
court  had,  in  many  respects,  extended  its  juris- 
diction for  the  benefit  of  infants  ;  and  Ld. 
Eldon  said,  it  would  be  too  much  to  let  an  in- 
fant be  foreclosed,  when,  if  the  mortgagee  will 
consent  to  a  sale,  a  surplus  may  be  got  for  the 
benefit  of  the  infant.  He  said  that  if  there  was 
no  precedent,  he  would  make  one,  and  he  re- 
ferred it  to  a  master.to  inquire  whether  it  would 
be  for  the  benefit  of  the  infant  that  the  estate 
should  be  sold. 

Here  was  an  assertion  by  the  Chancellor,  of 
the  power  of  the  court  to  depart  from  the  usual 
course  of  proceedings,  at  its  discretion,  and  de- 
cree a  sale  instead  of  a  foreclosure  of  the  mort- 
gaged premises,  if  the  exigencies  of  the  case 
require  it;  and  he  declered,  that  notwithstand- 
ing the  modern  practice  was,  as  Sir  William 
Grant  had  stated,  to  foreclose  infants,  and  the 
case  of  Booth  v.  Rich  was  admitted  to  be  the 
only  instance  of  a  decree  for  a  sale  against  an 
infant  mortgagor,  and  the  counsel  praying  for 
a  sale  could  not  produce  an  instance  where  it 
had  been  done;  yet  the  Chancellor,  knowing 
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that  he  possessed  the  power,  and  seeing  that 
justice  to  the  party  called  for  its  exercise,  very 
properly  determined  to  grant  the  prayer  for  a 
sale;  and  declared,  that  if  there  was  no  prec- 
edent for  it,  he  would  make  one.  And  lament- 
able indeed  would  be  the  condition  of  suitors, 
if  the  court  was  precluded  by  the  *mere  [*37(i 
course  of  practice,  from  deviating  from  the 
beaten  track,  and  molding  the  exercise  of  its 
legitimate  powers,  and  adapting  its  decrees  to 
the  exigencies  of  cases  as  they  arise,  to  accom- 
plish the  purposes  of  equity  and  justice. 

The  authority  of  this  case  was  sought  to  be 
obviated,  by  referring  it  to  the  general  super- 
intendence and  powers  of  the  court  in  cases  of 
infancy.  But  if  the  court  had  no  power  to  de- 
cree a  sale,  and  if  there  must  be  a  foreclosure 
to  extinguish  the  equity  of  redemption,  and  a 
sale  without  a  previous  foreclosure,  even  by 
the  order  of  the  court,  will  pass  nothing  but 
the  mortgage  interest,  which  are  the  principles 
contended  for  by  the  complainant,  I  am  at  a 
loss  to  perceive  how  the  jurisdiction  of  the 
court,  in  cases  of  infancy,  could  give  any  great- 
er effect  to  the  decree  of  the  court  in  their 
case,  than  in  that  of  adults.  The  court,  in 
virtue  of  its  general  guardianship  of  infants, 
may,  in  the  exercise  of  its  legitimate  powers, 
act  with  a  larger  discretion  when  its  own  ward 
is  a  party,  than  in  other  cases,  and  may  per- 
haps extend  its  aid  and  protection  to  infants, 
when  it  would  give  no  relief  to  adults  ;  but 
the  court  cannot  create  or  assume  a  jurisdic- 
tion which  does  not  belong  to  it,  for  the  bene- 
fit of  infants,  any  more  than  for  adults.  And 
if,  therefore,  the  ClianceUor  had  the  power  to 
decree  the  sale  against  an  infant  mortgagor, he 
would,  on  the  same  principle,  have  had  the 
right  to  decree  it  against  an  adult. 

And  in  the  case  of  Dashwood  v.  Bithazey, 
Mosely,  196,  a  sale  was  decreed  in  the  case  of 
an  adult  mortgagor,  against  whom  the  bill  had 
been  taken  pro  confesso.  The  case  was  decided 
by  the  Master  of  the  Rolls  in  1729.  It  is  re- 
ported by  Mosely,  and  is  cited  by  Powell  in  his 
Treatise  on  the  Law  of  Mortgages  ;  and  the 
principle  it  established  is  there  laid  down  as  a 
settled  rule  of  law.  The  bill  was  to  foreclose, 
and  the  Solicitor-General,  of  counsel  for  the 
complainant,  prayed  a  decree  for  a  sale  instead 
of  a  foreclosure,  because  the  security  was  de- 
fective, and  if  they  should  afterwards  sue  the 
defendant  on  his  bond  for  performance  of 
covenants,  that  would  open  the  decree  of  fore- 
closure ;  and  he  insisted  that  such  decrees  for 
sale  were  usual.  But  the  Master  of  the  Rolls 
said  that  he  had  *never  known  any,  [*377 
but  that  where  the  security  was  defective,  it 
was  often  indeed  referred  to  a  master  to  set  a 
valuation  on  the  estate,  and  the  complainant 
was  to  take  it  pro  tanto.  But  the  sale  was  de- 
creed in  that  case,  because  the  decree  was  that 
the  bill  should  be  taken  pro  confe&io,  and  not 
according  to  the  prayer  of  the  bill.  And  a 
case,  of  Norsworthy  &na  Sergeant  May  nard,  was 
quoted,  where  the  security  being  defective, the 
cause  stood  over,  and  the  complainant  filed  a 
supplemental  bill,  and  prayed  a  sale. 

No  question  was  made,  in  this  case,  of  the 
jurisdiction  of  the  court  to  decree  the  sale ; 
and  that  jurisdiction  must  have  been  under- 
stood to  belong  to  the  court,  or  the  sale  could 
not  have  been  decreed.  The  difficulties  of  the 
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Master  of  the  Rolls,  were,  that  such  a  decree 
was  not  according  to  the  prayer  of  the  bill, 
which  was  for  a  foreclosure,  and  that  it  was 
not  the  usual  course  of  the  court  to  decree  a 
sale  ;  yet,  as  the  bill  had  been  taken  pro  con- 
fesso,  he  did  not  consider  himself  limited  in  his 
decree  to  the  prayer  for  a  foreclosure ;  and  he 
assumed  and  acted  upon  the  principle,  that  he 
was  not  precluded  by  the  general  course  of  the 
court  from  decreeing  a  sale. 

From  the  reference  made  in  this  case  to  the 
case  of  Norsnoorthy  and  Sergeant  Maynard,  the 
practice  would  seem  to  have  prevailed  at  that 
time,  to  proceed,  in  cases  of  defective  securi- 
ties, by  a  bill  praying  for  a  sale  ;  and  if  such 
bills  were  in  use,  sales  must  have  been  decreed 
upon  them.  Nor  has  the  English  Court  of 
Chancery  confined  its  exercise  of  the  power  of 
decreeing  sales  to  the  cases  of  infant  mortgag- 
ors, and  bills  taken  pro  confesso  against  adults. 
It  clearly  appears  to  have  been  the  settled 
course  of  that  court,  in  cases  of  bills  on  mort- 
gages of  reversionary  interests,  from  an  early 
day,  to  decree  a  sale,  and  not  a  foreclosure ; 
and  on  mortgages  of  advowsons,  the  same 
course  was  pursued.  (Wilmot,  Mortgages,  95  ; 
2  Pow.,  331.) 

Thus,  in  the  case  of  How  v.  Vigures,  Rep.  in 
Ch.,  33,  decided  in  the  reign  of  Charles  I.,  the 
bill  was  upon  a  mortgage  of  a  dry  reversion 
against  the  heirs  at  law  of  the  mortgagor;  and 
378*]  the  complainant,  who  was  the  *de- 
visee  of  the  mortgagee,  being  a  merchant,  and 
his  livelihood  consisting  in  the  returns  of  mon- 
eys, prayed  that  the  defendants  might  pay  the 
demand,  or  that  the  premises  might  be  decreed 
to  him  to  be  sold  to  satisfy  it ;  and  the  court, 
on  this  prayer  of  the  bill,  decreed  the  defend- 
ants to  pay  the  amount  due  upon  the  mort- 
gage, and  in  default,  decreed  the  mortgaged 
premises  to  the  plaintiff,  to  be  sold  for  the  sat- 
isfaction of  his  debt.  So  in  the  case  of  M'Ken- 
zie  v.  Robertson,  3  Atk.,  559,  decided  in  1747, 
the  bill  was  for  the  foreclosure  of  a  mortgage 
upon  an  advowson  ;  and  Ld.  Hardvricke  said, 
that  the  complainant,  instead  of  bringing  a 
bill  of  foreclosure,  as  he  had  done,  should  have 
prayed  a  sale  of  the  advowson. 

So  in  the  case  of  a  bill  filed  against  the  rep 
resentatives  of  a  mortgagor,  Daniel  v.  Ship- 
worth,  2  Bro.  Ch.  Cas.,  155,  where  the  same 
person  is  heir  and  executor,  and  the  personal 
estate  is  insufficient  to  pay  the  debt,  the  mort- 
gagee may  pay  ;  and  the  court  will  decree  a 
sale  of  the  mortgaged  premises,  in  the  first  in- 
stance, to  satisfy  the  debt. 

These  are  said  to  be  exceptions  to  the  gen- 
eral rule.  They  are  so  ;  but  they  take  a  wide 
range,  and  show  the  power  of  the  court  to  de- 
cree a  sale  instead  of  a  foreclosure,  whenever 
the  purposes  of  justice  shall  appear  to  require 
it.  And  if  the  court  had  jurisdiction  to  order 
a  sale  in  those  cases,  they  must  surely  have 
had  the  same  power  in  every  other  case,  in 
which  they  might  have  chosen  to  exercise  it. 
But  such  a  power  must  belong  to  the  court  in 
its  ordinary  jurisdiction,  or  the  Irish  Court  of 
Chancery  could  not  exercise  it ;  for  that  court 
is  governed  by  the  same  principles  that  pre- 
vail in  the  Court  of  Chancery  in  England,  and 
derives  the  jurisdiction  it  possesses  from  the 
same  sources. 

My  conclusion,  therefore,  is,  that  at  the 
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time  of  the  separation  of  these  States  from 
Great  Britain,  and  long  before,  the  usual 
course  of  the  Court  of  Chancery  in  England, 
on  bills  upon  mortgages  in  possession,  was  to 
decree  a  foreclosure,  and  not  a  sale  of  the 
mortgaged  premises  ;  but  that  that  court  pos- 
sessed, and  was  in  the  familiar  exercise  of  the 
jurisdiction  of  decreeing  sales,  in  cases  [*379 
where  the  nature  of  the  subject  or  the  pur- 
poses of  justice  required  that  course  of  pro- 
ceeding, and  the  form  and  prayer  of  the  bill 
admitted  of  such  a  decree.  And  though  the 
power  to  decree  a  sale  may  have  been  sparing- 
ly exercised, yet  the  jurisdiction  was  acknowl- 
edged and  acted  upon,  not  in  a  few  insulated 
instances  only,  but  habitually,  and  to  a  con- 
siderable extent.  And  the  recent  case  of  a  de- 
cree for  the  sale  of  the  interest  of  an  infant 
mortgagor,  introduced  no  new  principle,  but 
was  an  exercise  of  the  ordinary  powers  of  the 
court.  If,  then,  upon  all  bills  against  infant 
mortgagors,  and  all  bills  upon  mortgages  of 
reversionary  interests  or  of  advowsons,  and 
on  bills  against  the  heirs  and  personal  repre- 
sentatives of  the  mortgagor  in  special  cases, 
and  on  bills  generally  when  taken  pro  confesso 
against  the  mortgagor,  the  court  had  the  power 
to  decree  a  sale  of  •  the  mortgaged  premises, 
they  surely  must  have  had  the  same  power  in 
other  cases,  if  circumstances  had  equally  called 
for  its  exercise.  When,  therefore,  we  adopted 
the  common  law,  and  the  system  of  equity  en- 
grafted upon  it,  we  were  at  liberty  to  apply 
the  principles  of  that  system  according  to  our 
own  policy,  and  were  not  bound  to  follow  the 
course  of  policy  it  suited  the  practice  of  the 
English  Court  of  Chancery  to  pursue  in  the 
exercise  of  the  jurisdiction  of  the  court  in 
mortgage  cases,  any  more  than  in  other  cases. 
Our  court  was  at  liberty  to  adopt  the  Irish 
practice,  in  preference  to  that  which  prevailed 
in  the  Court  of  Chancery  in  England  ;  and 
this  court,  in  the  course  it  has  prescribed  to  it- 
self, of  decreeing  a  sale  of  mortgaged  prem- 
ises instead  of  a  foreclosure,  established  a  rule 
adapted  to  the  relative  situation  of  lender  and 
borrower,  well  calculated  to  give  efficiency 
and  value  to  mortgage  securities,  and  to  produce 
equitable  and  fair  results  to  both  the  contract- 
ing parties.  I  am  unable  to  discover  any  valid 
objection  to  the  jurisdiction,  and  believing  it 
to  be  well  warranted  by  the  principles  of  law, 
and  benign  and  salutary  in  its  operation,  I 
cannot  relinquish  it  merely  because  the  course 
of  practice  in  the  English  Court  of  Chancery 
may  be  different. 

*But  it  is  contended,  that  the  decree  [*38O 
of  sale,  if  it  binds  the  equity  of  redemption,  is 
a  species  of  foreclosure  ;  and  that  on  the  prin- 
ciples of  the  English  adjudications,  the  conse- 
quence must  be,  that  the  subsequent  proceed- 
ings at  law  on  the  judgment  opened  the  de- 
cree and  revived  the  right  to  redeem. 

It  is  admitted  that  the  sale,  under  the  de- 
cree, is,  in  effect  a  foreclosure,  and  conclusive- 
ly bars  the  right  to  redeem  ;  but  the  conse- 
quence does  not  follow  that  a  subsequent  pro- 
ceeding at  law  for  the  difference,  where  the 
proceeds  are  inadequate  to  the  payment  of  the 
debt,  must  open  the  decree,  or  revive  the  right 
to  redeem.  The  object  and  legal  effect  of  a 
foreclosure  is  to  extinguish  the  equity  of  re- 
demption, and  to  vest  the  premises  uncondi- 
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tionally  in  the  mortgagee  ;  but  the  purpose  of 
a  sale  is  to  convert  the  estate  into  money,  for 
the  satisfaction  of  the  debt.  Neither  the  fore- 
closure nor  the  sale  discharges  the  mortgagor 
from  his  obligation  on  his  bond  or  personal 
contract,  except  so  far  as  the  debt  may  be  sat- 
isfied; the  difference  between  them  is,  that  the 
sale,  by  converting  the  pledge  into  money,  as- 
certains, with  certainty,  the  proportion  of  the 
debt  it  satisfies,  but  the  foreclosure  decrees 
the  estate  to  the  mortgagee,  and  leaves  it  in 
him  without  furnishing  any  standard  of  its 
value,  or  ascertaining  whether  it  is  sufficient 
to  pay  the  debt  or  not.  Hence  it  is,  that 
the  ulterior  remedy  on  the  bond,  after  a  sale 
of  the  pledge,  being  for  the  difference  only  be- 
tween the  net  proceeds  of  the  estate  and  the 
amount  of  the  debt  which  the  sale  has  ascer- 
tained, may-  be  pursued,  without  disturbing 
the  decree  or  impeaching  the  title  of  the  pur- 
chaser ;  but  that  the  subsequent  action  on  the 
personal  contract  of  the  debtor,  after  a  decree 
of  foreclosure,  being  for  the  whole  demand, 
opens  the  decree,  and  reinstates  the  mortga- 
gor in  the  right  to  redeem  the  estate,  which  was 
vested  in  the  creditor  for  the  consideration  of 
the  debt  he  seeks  by  his  action  to  recover. 

These  are  the  principles  which  regulate  the 
remedy  of  the  mortgagee,  upon  his  mortgage 
against  the  estate,  and  upon  his  bond  against 
381*]  the  person,  in  England,  as  well  as  *in 
this  State.  No  instance  can  be  found,  in  either 
country,  where  a  sale  of  reversionary  interests, 
or  other  salable  estates,  under  a  decree,  has 
been  opened  by  a  suit  at  law  upon  the  bond, 
for  a  deficiency  of  the  proceeds  of  the  sale 
to  satisfy  the  debt.  It  is  to  decrees  of  strict 
foreclosure  only  that  the  rule  is  applied,  and 
to  such  decrees  it  would  be  applicable  in  both 
countries  ;  for  in  those  cases  equity  requires 
that  the  action  at  law  for  the  debt,  by  the  cred- 
itor, who  has  taken  and  holds  the  estate  un- 
der a  decree  of  foreclosure,  should  be  enjoined, 
or  the  mortgagor  remitted  to  his  right  to  re- 
deem the  pledge,  by  paying  the  debt.  The 
course  has  been  to  refuse  the  injunction,  but 
to  permit  the  redemption. 

It  is  the  settled  doctrine,  therefore,  of  the 
Court  of  Chancery  in  England,  where  the  fore- 
closure of  mortgages  upon  estates  in  posses- 
sion is  the  ordinary  course  of  the  court,  that 
the  mortgagee  may,  after  the  decree  of  fore- 
closure, proceed  at  law  npon  the  bond  or  per- 
sonal contract  of  the  mortgagor,  for  the  recov- 
ery of  his  debt ;  but  that  if  he  does  elect  to 
pursue  his  personal  remedy,  he  waives  the  ben- 
efit of  his  decree  of  foreclosure,  and  reinstates 
the  mortgagor  in  his  right  to  redeem  the  es- 
tate. He  cannot,  at  the  same  time,  retain  the 
estate  which  has  become  absolute  in  him  by 
the  foreclosure,  and  recover  the  debt  which  is 
the  consideration  of  that  estate,  by  an  action 
on  the  bond. 

Thus  it  was  decided  at  the  rolls  in  the  case 
of  Dashwood  v.  Blythway,  1  Eq.  Cas.  Abr.,  817, 
that  if  a  mortgagee  has  a  decree  of  foreclosure, 
though  that  decree  be  signed  and  enrolled,  yet 
if  he  after,  bring  an  action  of  debt  on  the  bond, 
for  the  payment  of  the  money  or  performance 
of  the  covenant  in  the  mortgage  deed,  such 
action  opens  again  the  foreclosure,  and  lets  in 
the  equity  of  redemption  of  the  mortgagor. 

The  principle  of  this  case  has  been  frequent- 
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ly  recognized,  and  may  be  regarded  as  the  set- 
tled rule  of  law  ;  but  it  does  not  apply  to  de- 
crees for  the  sale  of  the  estate,  for  the  sale  is 
for  the  account  of  the  mortgagor  ;  and  if  the 
produce  of  it  exceeds  the  deot,  the  mortgagor 
will  be  entitled  *to  the  surplus  ;  and  [*382 
if  it  falls  short,  he  will  remain  liable  on  his 
personal  contract  for  the  deficiency. 

In  the  case  of  Dashwood  v.  Bithazey,  which 
was  decided  at  the  same  period  of  time  with  that 
of  Dashwood  v.  Blythway,  and  has  been  before 
cited  for  another  purpose,  this  distinction  be- 
tween the  principle  of  foreclosure  and  sale 
was  admitted  and  acted  upon  by  the  Master  of 
the  Rolls.  A  sale  was  there  decreed,  instead 
of  a  foreclosure,  upon  a  bill  taken  as  confessed 
against  the  mortgagor,  upon  the  suggestion  of 
the  complainant's  counsel  that  the  security 
was  defective,  and  on  the  ground  that  if  a  fore- 
closure was  decreed,  and  the  defendant  should 
afterwards  be  sued  on  his  bond,  that  would 
open  the  decree  of  foreclosure. 

The  case  of  Dashwood  v.  Bithazey  appears  to 
have  been  decided  in  the  same  year,  and  at 
the  same  term  of  the  court  as  that  of  Dashwood 
v.  Blythway,  and  they  are  both  stated  to  have 
been  decrees  at  the  rolls.  From  these  and  other 
coincidences,  it  is  very  possible  that  the  case 
in  Mosley  may  be  the  authority  referred  to  in 
the  abridgment,  under  the  title  of  Dashwood 
v.  Blythway.  But  whether  the  cases  be  the  same 
or  not,  the  case  Dashwood  v.  Bithazey  shows 
that  the  principle  on  which  the  subsequent  ac- 
tion on  the  bond  was  held  to  open  the  previ- 
ous decree  of  foreclosure,  did  not  apply  to  de- 
crees of  sale;  and  that  a  decree  for  sale,  where 
the  security  is  defective  at  that  day,  might  be 
permitted  by  the  court,  as  the  proper  course  to 
obviate  the  embarrassment  which  a  decree  of 
foreclosure  would  produce,  That  was  the  case, 
it  is  true,  of  a  bill  taken  as  confessed  ;  the  al- 
legations of  the  complaint  were,  therefore,  ad- 
mitted. But  the  reason  of  the  decision  would 
seem  to  apply  with  equal  force  to  decrees  upon 
pleadings  and  proofs  ;  for  the  only  material 
fact  to  sustain  the  decree  appears  to  have  been 
the  deficiency  of  the  security,  which,  if  not  ad- 
mitted, is  always  capable  of  proof.  But  it  does 
not  appear  that  the  principle  thus  applied  to  a 
defective  security,  on  a  bill  taken  pro  confesso, 
was  ever  extended  to  other  cases  ;  on  the  con- 
trary, the  decree  of  foreclosure  has  continued 
to  be  the  *practice  of  the  court ;  and  [*383 
hence  has  arisen  the  embarrassments  of  the 
mortgagee  in  pursuing  his  equitable  remedy  in 
that  court,  upon  a  defective  security 

It  is  certainly  not  just  to  permit  the  mort- 
gagee to  extort  a  double  satisfaction  from  the 
mortgagor ;  but  it  is  surely  unjust  to  deny  him 
the  benefit  of  an  inadequate  security  towards 
the  payment  of  the  debt,  because  he  is  unwill- 
ing to  accept  it  as  full  satisfaction.  To  obvi- 
ate these  embarrassments,  and  to  enable  him 
to  pursue  his  remedy  at  law,  without  waiving 
the  benefit  of  his  decree,  it  is  desirable  to  pro- 
vide some  method  of  applying  the  value  of  the 
pledge  to  the  satisfaction  of  the  debt;  and  thus 
to  leave  him  at  liberty,  if  still  unsatisfied,  to 
take  his  remedy  against  the  mortgagor  for  the 
deficiency.  In  the  Irish  Court  of  Chancery, 
and  with  us,  that  object  is  effected  by  a  sale 
under  a  decree ;  and  such  a  sale  would  seem 
to  be  the  method  best  adapted  to  the  end.  But 
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where  that  method  is  not  in  use,  a  sense  of 
justice  so  strongly  urges  the  claim  of  the  cred- 
itor to  be  placed  m  a  condition  to  sue  for  the 
deficiency  of  an  inadequate  security,  that  some 
other  standard  of  value  is  often  substituted  to 
effect  the  object.  Thus,  in  a  sister  State,  where 
the  equity  of  redemption  is  limited  to  three 
years,  after  entry  of  the  mortgagee  for  the 
condition  broken,  it  is  held  by  the  Supreme 
Judicial  Court  of  the  Commonwealth,  that 
such  a  foreclosure  by  entry  and  possession, 
though  it  extinguishes  the  equity  of  redemp- 
tion, is  no  bar  to  an  action  on  the  bond  ;  but 
that  the  difference  between  the  value  of  the 
land  and  the  amount  of  the  debt  may  be  re- 
covered, and  that  the  value  of  the  land  may  be 
ascertained  by  appraisement.  And  in  the  case 
of  Amory  v.  Fairbanks,  3  Mass.,  562,  judg- 
ment was  given  on  demurrer  for  the  penalty, 
and  execution  awarded  for  the  balance  due  on 
the  bond,  after  deducting  the  value  of  the 
land  according  to  appraisement.  Judge  Story, 
in  the  case  of  Hatch  v.  White,  refers  to  the 
principle  of  that  decision  as  the  settled  law  of 
the  State  of  Mass.,  and  decided  the  case  before 
him,  which  arose  in  that  State  in  conformity 
to  it.  In  the  course  of  his  opinion,  he  reviews 
the  English  authorities  on  the  point,  and  holds 
384*]  that  *a  sale  is  not  indispensable  to  the 
right  to  sue  for  the  deficiency  of  an  inadequate 
security  ;  but  that  the  actual  value  of  the  es- 
tate may  as  well  be  ascertained  while  it  is  in 
the  hands  of  the  mortgagee  as  after  a  sale  ; 
and  that  the  fact  is  not  more  difficult  to  settle, 
than  many  which  ordinarily  engage  the  atten- 
tion of  courts  and  juries. 

In  England,  a  practice  seems  anciently  to 
have  prevailed,  for  the  court  to  cause  a  valua- 
tion to  be  set  upon  defective  securities,  for  the 
purpose  of  ascertaining  the  amount  at  which 
the  mortgagee  was  to  take  them;  for  the  Mas- 
ter of  the  Rolls,  in  1729, in  the  case  of  Dashwood 
v.  Bithazey,  observed,  that  where  the  security 
was  defective,  it  was  often  referred  to  a  mas- 
ter to  set  a  valuation  on  the  estate,  and  the 
plaintiff  was  to  take  it  pro  tanto.  He  men- 
tioned the  case  of  Hornden  v.  Tilby,  on  a  bill 
of  foreclosure  on  the  shops .  in  Westminster 
Hall,  as  an  example  of  the  practice. 

But  that  practice  seems  afterwards  to  have 
been  superseded  by  the  process  of  sale;  for  in 
the  time  of  Ld.  Chancellor  Thurlow,  a  sale  is 
spoken  of  as  the  means  for  ascertaining  the 
value  of  the  estate. 

In  a  note  to  the  case  of  Aylet  v.  Hill,  2  Dick., 
551,  decided  in  1779,  where  it  was  held  that 
the  mortgagee  might  proceed  at  law  on  his 
bond,  notwithstanding  he  had  obtained  a  de- 
cree of  foreclosure,  the  reporter  subjoins  the 
qucere,  whether  having  gotten  the  pledge,  he 
could  do  it,  that  is,  sue  upon  the  bond  till  the 
pledge  was  bonaflde  sold,  and  was  seen  whether 
it  was  deficient  to  answer  the  whole  of  the  debt; 
showing  that  an  opinion  then  prevailed,  that  a 
sale  by  the  mortgagee  of  the  premises  was  the 
proper  course  to  obtain  the  avails  of  the  pledge, 
and  in  order  to  entitle  him  to  an  action  for  the 
difference.  Indeed,  Ld.  Thurlow  himself  ap- 
pears to  have  been  favorably  impressed  with 
the  expediency  of  a  public  sale,  upon  previous 
notice  to  the  mortgagor,  as  a  suitable  criterion 
of  the  value  of  mortgaged  premises;  and  next 
to  a  judicial  sale,  it  might,  perhaps,  under 
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suitable  regulations,  have  the  fairest  claim  to 
a  preference. 

In  the  case  of  Tooke  v.  Hartley,  2  Bro.  C.  0. , 
125,  a  *decree  of  foreclosure  was  ob-  [*385 
tained;  and  the  value  of  the  mortgaged  prem- 
ises not  being  equal  to  the  debt,  they  were  sold 
at  auction,  upon  notice  to  the  mortgagor,  and 
purchased  in  by  a  trustee  for  the  mortgagees. 
An  action  was  afterwards  brought  against  the 
executors  of  the  mortgagor,  on  the  bond,  for 
the  remainder  of  the  mortgage  money  unsatis- 
fied by  the  sale  of  the  estate,  and  judgment  ob- 
tained at  law.  A  bill  was  then  filed,  praying 
an  injunction,  on  the  ground  that  the  mort- 
gagee having  foreclosed  the  equity  of  redemp- 
tion, and  taken  the  pledge,  had  made  his  elec- 
tion, and  relinquished  his  right  to  a  personal 
remedy.  The  defendants  insisted  that  they 
were  entitled  to  proceed  upon  the  bond  for 
what  the  pledge  proved iasufficient  to  pay;  and 
that  the  complainant  had  notice  of  the  time 
and  place  of  sale,  and  might  have  prevented  it 
by  redeeming.  The  Chancellor  said,  that  as  it 
was  a  new  case,  he  would  grant  the  injunction, 
on  condition  of  the  complainant's  bringing 
the  money  into  court;  but  that  his  opinion  was, 
that  the  defendant  had  a  right  to  proceed  at 
law.  From  this  short  note  of  the  decision,  the 
point  on  which  it  turned,  does  not  distinctly 
appear  :  the  reporter  has  not  given  the  opinion 
of  the  Chancellor  as  to  the  effect  of  the  sale,*or 
the  operation  of  the  suit  at  law  upon  the  pre- 
vious decree  of  foreclosure. 

But  in  the  case  of  Tooke  v. ,  2  Dick., 

785,  the  opinion  of  Ld.  Thurlow  on  those 
points,  is  fully  and  clearly  expressed.  The 
language  of  the  reporter  is,  that  His  Lordship 
was  clear  that  the  mortgagee,  under  the  mort- 
gagor's covenant  in  the  mortgage  deed,  was 
entitled  to  be  paid  what  was  due  on  the  mort- 
gage; that  so  long  as  he  kept  the  estate,  he  must 
take  the  pledge  as  a  satisfaction,  because,  not 
knowing  what  it  would  produce,  he  could  not 
say  that  anything  was  due;  but  if  he  sold  the 
estate  fairly  and  without  collusion,  and  for  the 
best  price,  it  would  then  appear  whether  it 
produced  the  amount  of  the  money  reported 
due;  and  to  the  extent  of  what  it  did  not,  the 
mortgagee  had  a  right, and  so  it  was  established, 
to  bring  an  action  against  the  mortgagor  to  re- 
cover the  deficiency. 

*This  case  is  supposed  by  Judge  Story[*386 
in  his  comments  upon  it  in  Hatch  v.  White,  to 
be  the  same,  notwithstanding  the  discrepancy 
in  dates,  as  that  reported  by  Brown,  in  2  Bro. 
0.  C.,  125;  and  if  so,  it  is  a  full  exposition  of  the 
grounds  on  which  the  decree  of  Ld.  Thurlow, 
as  reported  by  Brown,  was  understood  by 
Dickens  to  have  been  placed  by  the  Chancellor. 
And  the  report  of  Dickens  is  confirmed  by  Ld. 
Eldon,  in  the  case  of  Perry  v.  Barker,  where 
His  Lordship  observed,  that  he  understood  Ld. 
Thurlow's  opinion  to  have  been,  that  whether 
the  estate  was  sold  to  a  stranger,  or  remained 
in  the  hands  of  the  mortgagee,  there  was  no 
distinction,  but  an  action  might  be  brought 
for  the  difference.  It  has  been  suggested  that 
this  statement  of  the  opinion  of  Ld.  Thurlow 
differs  from  that  given  of  it  by  Dickens,  but 
I  do  not  perceive  the  difference.  Applying  the 
opinion  to  the  facts  of  the  case,  its  meaning 
obviously  is,  that  if  the  sale  of  the  estate  by  the 
mortgagee  was  bona  fide,  without  collusion, 
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and  for  the  best  price,  whether  it  was  sold  to 
a  stranger,  or  purchased  in  by  the  mortgagee, 
or  by  a  trustee  for  him,  made  no  difference  ; 
the  sale  would  be  equally  the  standard  of 
value,  and  the  mortgagee  entitled  to  recover 
the  deficiency.  And  if  Ld.  Thurlow  is  to  be 
so  understood,  the  rule  laid  down  by  him 
would  be,  that  the  mortgagee  who  obtains  a 
decree  of  foreclosure,  may  afterwards  sell 
the  estate  at  auction,  upon  previous  notice  to 
the  mortgagor;  and  if  it  produces  less  than  the 
amount  of  the  debt,  may  proceed  at  law  upon 
the  bond  against  the  mortgagor  for  the  defi- 
ciency, without  waiving  the  foreclosure,  or 
reviving  the  right  to  redeem. 

But  a  different  opinion  is  said  to  have  been 
held  by  Ld.  Eldon,  and  afterwards  by  Ld. 
Erskine,  in  the  case  of  Perry  v.  Barker. 

In  Perry  v.  Barker,  8  Ves. ,  527,  the  case  was, 
that  the  estate  was,  after  foreclosure,  sold  at 
auction  by  the  mortgagee,  without  notice  to 
the  mortgagor;  and  producing  less  than  the 
sum  reported  due,  an  action  was  brought  on 
the  bond  for  the  difference;  upon  which  a  bill 
was  filed,  praying  a  redemption  and  an  in- 
387*]junction,  or  that  the  defendant  *might 
be  deemed  to  have  elected  to  take  the  premises 
in  satisfaction  of  his  demand,  and  might  be 
forever  restrained  from  proceeding  against  the 
complainant.  Ld.  Eldon  observed,  that  no 
ca^  had  been  produced  previous  to  1786,  in 
which  the  mortgagee,  after  foreclosure,  had 
brought  the  estate  to  a  sale,  and  afterwards 
brought  an  action  for  the  money;  and  he  said 
that  Mr.  Maddock,  one  of  the  counsel  for  the 
defendant  in  the  case  of  Tooke  v.  Hartley,  who 
knew  the  practice  of  the  court  well,  felt  great 
difficulty  in  contending  broadly  that  the  mort- 
gagee might  sell  the  estate  after  foreclosure, 
and  then  proceed  upon  the  bond.  He  thought 
that  the  case  of  Tooke  v.  Hartley  did  not  decide 
that  point,  for  the  sale  there  was  to  the  trustee 
of  the  mortgagee,  and  the  estate  continuing  in 
his  possession,  might,  on  a  redemption,  be  re 
conveyed  to  the  mortgagor;  which,  in  case  of 
a  sale  to  a  stranger,  could  not  be  done.  But  he 
observes  that  he  understood  Ld.  Thurlow's 
opinion  to  have  been,  that  whether  the  estate 
was  sold  to  a  stranger,  or  remained  in  the  hands 
of  the  mortgagor,  there  was  no  distinction, 
but  an  action  might  be  brought  for  the  differ- 
ence; and  he  said  that  the  opinion  of  Ld. Thur- 
low and  the  circumstance  that  the  particular 
case  had  never  been  decided,  made  it  proper 
to  grant  the  injunction. 

This  case  afterwards  came  on  to  be  heard  be- 
fore Ld.  Erskine,  in  1806,  18  Ves. ,  197,  when 
it  was  contended  on  the  one  side  that  the  effect 
of  putting  the  bond  in  suit  was  to  revive  the 
right  of  redemption;  and  that  the  mortgagee 
having  sold  the  estate,  must  either  get  it  back, 
so  that  the  mortgagor  might  redeem,  or  must 
be  considered  as  having  elected  to  take  the  es- 
tate in  satisfaction  of  the  debt;  and  on  the  oth- 
er side,  it  was  conceded  that  the  action  upon 
the  bond  so  far  opened  the  decree  of  foreclos- 
ure, that  the  estate  must  be  brought  into  the 
account;  but  it  was  insisted  that  if  the  pledge 
was  not  sufficient  to  pay  the  debt,  the  creditor 
might  resort  to  his  other  securities.  The  Chan- 
cellor, from  the  importance  of  the  subject  and 
Ld.  Thurlow's  opinion,  at  first  deferred  his  de- 
cision, stating,  however,  that  he  inclined  to  the 
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opinion  that  the*foreclosure  wasopened[*388 
by  the  action;  and  he  afterwards  declared  that 
he  continued  of  the  opinion  he  had  expressed, 
and  was  confirmed  in  it  by  an  opinion  of  Ld. 
Redesdale;  and  he  observed  that  if  there  was 
any  possibility  that  the  mortgagor  could  get 
the  estate  back  again,  he  ought  to  have  a  time 
allowed  him  for  that  purpose;  but  as  that 
could  not  be  done,  lie  thought  the  best  decree 
he  could  make  would  be  to  restrain  the  fur- 
ther prosecution  of  the  suit  at  law,  and  he  made 
the  injunction  perpetual. 

But  the  Chancellor  was  evidently  dissatisfied 
with  the  decision  he  found  himself  bound  to 
make;  he  felt  the  weight  of  L/d.  Chancellor 
Thurlow's  opinion  in  favor  of  the  mortgagee, 
and  the  force  of  the  consideration  that  the 
transaction  was  a  loan,  and  the  mortgage,  by 
the  law  of  the  court,  a  collateral  security  mere- 
ly for  the  payment  of  the  money;  and  that  the 
principles  of  equity,  as  between  the  contract- 
ing parties,  required  that  the  pledge  should  be 
converted,  by  sale,  into  money,  to  satisfy  the 
debt.  But  the  sale  made  by  the  mortgagee 
himself,  after  he  had  obtained  the  decree  of 
foreclosure,  without  the  direction  of  the  court 
or  the  assent  of  the  mortgagor,  either  express 
or  implied,  for  its  sanction,  could  not,  he 
thought,  be  regarded  as  a  sale  of  the  pledge, 
for  the  account  of  the  mortgagor;  and  it  fol- 
lowed, as  a  necessary  consequence,  that  the 
subsequent  action  at  law  must  be  held  to  revive 
the  right  to  redeem  the  estate,  but  which  re- 
demption could  not  be  permitted,  as  the  title 
had  become  vested  in  the  purchaser  under  the 
sale.  The  Chancellor  was,  therefore.compelled 
to  enjoin  the  action  at  law,  as  the  best  equity 
in  his  power  to  administer;  but  he  intimated 
that  the  decree  of  foreclosure  was  the  cause  of 
the  embarrassment  on  the  subject,  and  ex- 
pressed a  strong  opinion  that  the  court  had 
not  acted  up  to  its  own  principle  in  decreeing 
a  foreclosure,  instead  of  a  sale  and,  as  has  been 
beforejobserved,  he  referred,  with  approbation, 
to  the  practice  in  Ireland,  as  showing  the  prac- 
tical operation  of  the  decree  of  sale,  in  settling 
the  rights  of  the  parties.  From  this  exposi- 
tion of  the  case,  it  will  be  seen,  that  so  far 
from  discountenancing  judicial  sales,  it  strong- 
ly recommends  them,  as  a  suitable  standard  of 
*the  value  of  the  pledge  or  estate  in  [*389 
mortgage;  and  that  the  opinion  of  the  Chan- 
cellor was,  that  in  the  case  of  a  sale,  the  mort- 
gagor would  be  entitled  to  the  surplus,  or  lia- 
ble to  make  up  the  deficiency,  according  to  the 
result. 

But  the  case  is  an  authority  against  the  com- 
petency of  a  sale,  by  the  mortgagee  himself,  to 
ascertain  the  value  of  the  estate,  as  between 
him  and  the  mortgagor;  and  so  far  it  seems  to 
conflict  with  the  opinion  of  Ld.  Thurlow  on 
the  point,  as  represented  by  Dickens. 

This  case,  it  is  true,  differs  from  that  in  some 
of  its  features.  In  that  case,  notice  was  given 
to  the  mortgagor  of  the  intention  to  sell,  but 
the  sale  was  made  to  a  trustee  for  the  mort- 
gagee, so  that  no  change  was  effected  in  the 
ownership  or  possession  of  the  premises  by  the 
sale;  but  in  this  case,  the  sale  was  without  no- 
tice, but  the  estate  was  sold  to  a  stranger.  This 
distinction  was  noticed  in  argument;  and  it 
was  urged,  that  the  mortgagee,  if  entitled  to 
sell,  was  at  least  bound  to  give  notice  to  the 
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mortgagor  of  his  intention,  and  must  state  that 
he  means  to  sell  as  trustee,  and  put  it  out  of 
his  power  to  take  the  surplus.  The  court 
advert  to  the  propriety  of  the  previous  ac- 
knowledgment of  the  mortgagor  of  his  acting 
as  a  trustee,  but  lay  no  stress  upon  the  point. 
The  sale  appears  to  have  been  wholly  disre- 
garded as  the  standard  of  value ;  and  the  court, 
in  determining  that  the  subsequent  action  at 
law  was  a  waiver  of  the  decree  of  foreclosure, 
seem  to  have  intended  to  place  the  decision 
on  the  broad  ground  of  the  incompetency  of 
the  mortgagee,  after  foreclosure,  to  treat  the 
estate  as  a  trust,  dispose  of  it  by  a  voluntary 
sale  for  account  of  the  mortgagor,  and  make 
him  answerable  for  the  deficiency.  And  the 
objections  to  the  right  of  the  mortgagee  to  sell 
without  a  decree,  are  certainly  entitled  to  great 
consideration;  for  the  power  it  gives  him  to 
consider  the  property  as  a  pledge,  or  as  an  ab- 
solute estate  of  his  own,  at  his  option,  if  un- 
limited, would  be  incompatible  with  the  just 
rights  of  the  mortgagor.  The  mortgagee,  in 
the  exercise  of  such  a  power,  must,  at  least,  be 
39O*J  required  to  determine,  *bef ore  he  puts 
up  the  estate  to  sale,  whether  he  will  consider 
it  as  a  pledge  or  not;  and  perhaps  must,  upon 
his  entry  under  the  foreclosure,  make  his  elec- 
tion to  take  the  estate  as  absolute  owner,  or  as 
trustee  for  sale  on  account  of  the  mortgagor; 
and  he  must  give  timely  notice  of  his  intention 
to  sell,  and  that  he  will  sell  as  trustee,  and  ac- 
count for  the  surplus.  These  requisites  would 
seem  indispensable  to  guard  against  abuse;  but 
even  with  these  qualifications,  the  right  of  the 
mortgagee  to  sell  is  not  free  from  objection, 
and  may  justly  be  regarded  as  of  questionable 
propriety. 

These  views  of  the  subject,  further  illustrate 
the  superior  advantages  of  a  decree  for  sale  ; 
as  the  court,  in  the  exercise  of  that  jurisdic- 
tion, may,  at  the  instance  of  either  party,  pre- 
scribe such  terms  and  give  such  directions  as 
equity  may  appear  to  require,  and  may  take 
care  that  the  sale  be  so  conducted  as  to  pro- 
duce the  best  and  most  beneficial  result. 

But  it  was  said,  that  admitting  the  power  of 
the  court  to  direct  a  sale  of  the  estate,  yet,  to 
make  the  sale  effectual,  there  should  first  be  a 
decree  of  foreclosure  to  extinguish  the  equity 
of  redemption.  And  it  is  suggested,  that  the 
former  practice  of  this  court  was  to  enter  two 
separate  decrees,  the  first  to  foreclose  the  right 
to  redeem,  and  the  second  for  the  sale  of  the 
mortgaged  premises ;  or  that,  if  there  was  but 
one  decree,  it  was  made  to  contain,  first,  a  for- 
mal adjudication  that  the  equity  of  redemption 
be  foreclosed,  and  secondly,  an  order  that  the 
mortgaged  premises  be  sold  to  satisfy  the  debt. 
But  these  forms  of  decrees,  supposing  them 
once  to  have  been  in  use,  both  assume  the 
power  of  the  court  to  decree  a  sale.  The  de- 
cree of  foreclosure  which  accompanies  or  pre- 
cedes the  decree  of  sale,  is,  obviously,  matter 
not  of  substance,  but  of  form  ;  the  purpose  of 
the  bill,  and  the  essence  of  the  decree,  is  the 
sale.  If  the  mortgagor  is  entitled  to  a  foreclos- 
ure and  sale,  the  formal  decree  of  foreclosure 
can  be  of  no  possible  use.  The  decree  of  fore- 
closure is  necessarily  included  in  the  decree  of 
sale  ;  for  the  sale  and  conveyance  of  the  estate 
to  a  purchaser  under  the  decree  of  the  court, 
39 1*]  *must  extinguish  the  right  of  the  mort- 
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gagor  to  redeem  it.  If,  then,  the  court  had  the 
power  to  decree  a  sale,  it  could  not  be  neces- 
sary for  the  exercise  of  that  power,  first  to  de- 
creee  a  foreclosure,  and  then  a  sale.  That  form 
was,  in  effect,  circuitously  a  decree  for  the  sale 
of  the  estate  ;  and  it  surely  was  no  departure 
from  principle,  to  dispense  with  the  formal  de- 
cree of  foreclosure,  and  decree  the  sale  in  the 
first  instance.  The  latter  course,  in  its  result, 
reaches  the  same  point,  and  effects  the  same 
remedy  as  the  former  ;  the  application  of  the 
estate,  to  the  extent  of  its  value,  to  the  satis- 
faction of  the  debt,  with  liberty  to  the  creditor 
to  resort  to  his  other  securities  for  the  defi- 
ciency ;  and  the  right  of  the  mortgagor,  as 
owner  of  the  estate,  to  the  surplus,  if  it  sells 
for  more  than  the  amount  for  which  it  was 
pledged. 

A  judicial  sale  of  the  estate  under  the  decree 
of  the  court,  then,  if  the  court  has  the  power 
to  make  the  decree,  whether  it  be  in  form  of  a 
decree  of  sale  preceded  by  a  formal  decree  of 
foreclosure,  or  in  the  form  of  a  decree  for  sale 
without  a  formal  decree  of  foreclosure,  effect- 
ually bars  the  right  of  the  mortgagor  to  re- 
deem ;  and  the  purchaser  will  hold  it,  under 
the  title  he  acquires  to  it  by  virtue  of  the  sale, 
and  the  conveyance  he  receives  from  the  master, 
free  and  discharged  from  the  equity  of  re- 
demption. The  purchase  money  then  stands  in 
the  place  of  the  estate,  and  will  be  applicable 
as  that  was,  first  to  the  satisfaction  of  the  debt 
to  the  mortgagee,  and  the  overplus  and  residue, 
if  any,  to  the  use  of  the  mortgagor  ;  and  if  the 
produce  proves  insufficient  to  satisfy  the  debt, 
he  will  remain  personally  liable  for  the  defi- 
ciency. 

But  the  authority  of  this  court  to  decree  the 
sale  of  mortgaged  premises  for  the  satisfaction 
of  the  debt,  which  thus  has  its  foundation  in 
the  principles  of  equity  applicable  to  the  con- 
tract of  lender  and  borrower,  and  the  general 
jurisdiction  of  the  court,  is  moreover  recog- 
nized and  sanctioned  by  the  Legislature.  The 
llth  section  of  the  Act  Concerning  the  Court 
of  Chancery  (1  R.  L.,  486)  declares  that  all 
sales  of  mortgaged  premises,  under  any  decree 
of  the  Court  of  Chancery,  shall  be  made,  and 
*deeds  executed  for  the  same,  by  one  [*392 
of  the  masters  of  the  court ;  and  that  such 
deeds  shall  be  as  valid  as  if  the  same  had  been 
executed  by  the  mortgagor  and  mortgagee,  and 
shall  be  an  entire  bar  against  each  of  them, 
and  their  heirs  respectively,  both  in  law  and 
equity. 

The  12th  section  provides  for  the  case  of  de- 
crees for  sale  of  mortgaged  premises,  where  a 
penalty  has  become  forfeited  by  reason  of  the 
non-payment  of  interest  only,  or  of  a  portion 
or  installment  of  the  principal,  on  the  mortgage. 

These  statutory  provisions,  in  giving  efficacy 
to  sales  by  masters,  by  necessary  implication, 
sanction  the  decrees  for  sale.  The  Legislature, 
by  regulating  the  exercise  of  the  power  of  de- 
creeing sales,  admit  the  jurisdiction  of  the 
court  to  make  the  decree,  and  would  impliedly 
confer  it  if  it  did  not  exist  before.  But  it  is  ob- 
jected that  these  statutory  provisions  relate  ex- 
clusively to  sales  under  the  Act  Relative  to 
Proceedings  on  Mortgages  Against  Absent  and 
Absconding  Mortgagors ;  and  that  express 
power  is  conferred  by  those  Acts  upon  this 
court,  to  decree  a  sale  in  such  cases. 
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The  answer  to  the  objection  is  found  in  the 
statute  itself.  In  the  first  place,  the  provisions 
are  general,  and,  in  their  terms,  embrace  all 
sales  of  mortgaged  premises  under  any  decree 
of  the  Court  of  Chancery  in  any  case  whatso- 
ever. The  Act  was  passed  in  1818,  and  it  sanc- 
tions the  practice  which  then  prevailed  in  the 
court,  and  the  sales  which  were  made  under  it. 
But  in  the  next  place,  the  Act  contains  two 
subsequent  sections  making  special  provision 
for  the  particular  case  of  absent  and  concealed 
mortgagors.  By  the  21st  section  of  the  Act,  it 
is  provided,  that  whenever  procedings  shall  be 
had  in  the  Court  of  Chancery  against  any  ab- 
sent or  concealed  defendant,  to  the  end  to  pro- 
cure a  foreclosure  or  satisfaction  of  any  mort- 
gage, it  shall  be  lawful  for  the  court  to  decree 
a  sale  of  the  mortgaged  premises  ;  and  by  the 
22d  section,  it  is  declared  that  the  two  previous 
sections  of  the  Act,  relative  to  sales  of  mort- 
gaged premises,  shall  apply  to  all  sales  under 
the  preceding  21st  section  of  the  Act.  The 
reference  in  the  22d  section  to  the  13th  section 
of  the  Act,  is  obviously  an  error  ;  for  the  13th 
393*]  section  *has  no  particular  connection 
with  the  subject  of  sales  or  mortgages,  but  re- 
lates to  other  matters.  The  reference  was, 
doubtless,  intended  to  be  to  the  llth  and  12th 
sections  of  the  Act,  which  apply  expressly  to 
sales  of  mortgaged  premises,  and  are  the  only 
sections  in  the  Act  which  can  satisfy  the  obvi- 
ous intent  of  the  reference  contained  in  the  22d 
section.  It  is  by  the  llth  section  alone,  that  the 
master  is  authorized  to  make  sales  and  execute 
deeds;  that  authority  was,  unquestionably,  in- 
tended to  be  extended  by  the  22d  section  to 
sales  arising  under  the  21st  section  of  the  Act, 
and  the  22d  section  must,  therefore,  have  been 
intended  to  refer  to  the  llth  and  12th  sections, 
and  not  to  the  12th  and  13th  sections.  A  sim- 
ilar error  occurs  in  the  23d  section  of  the  Act, 
which  refers  to  the  22d  section,  when  the  21st 
section  must  be  intended,  or  the  whole  of  the 
23d  section  which  contains  the  reference  is 
senseless  and  nugatory. 

It  is  apparent,  then,  that  the  provisions  of 
this  statute,  relative  to  proceedings  against  ab- 
sent and  concealed  mortgagors,  and  for  sales  in 
that  particular  class  of  cases,  are  distinct  and 
separate  from  the  provisions  it  contains  for 
sales  of  mortgaged  premises  generally.  Can  it 
be  presumed  that  the  Legislature  intended  to 
make  a  double  provision  for  the  same  object  ? 
If  the  only  purpose  of  the  Act  was  to  authorize 
and  regulate  sales  in  the  cases  of  absent  and 
concealed  mortgagors,  the  frame  of  its  provis- 
ions would  have  been  adapted  to  that  end. 
But  the  Legislature  applied  the  21st  section  of 
the  Act  to  the  particular  case  of  absent  and 
concealed  mortgagors,  and  inserted  in  it  provis- 
ions that  are  not  applicable  to  other  cases  on 
mortgagors.  The  llth  section  is  clearly  in- 
tended to  apply  to  all  sales  of  mortgaged  prem- 
ises under  the  decree  of  the  court ;  and  the 
purpose  of  the  22d  section,  is  to  extend  the 
regulations  of  the  general  system  under  the 
llth  and  12th  sections,  to  the  particular  class 
of  cases  comprised  in  the  21st  section.  I  am, 
therefore,  of  opinion  that  the  llth  and  12th 
sections  of  this  Act  are  not  to  be  confined  to 
394*]  proceedings  against  absent  and  Con- 
cealed mortgagors,  but  that  they  are  general  in 
their  operation,  and  extend  to  and  sanction  all 
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sales  of  mortgaged  premises  under  any  decree- 
of  the  court. 

It  is  admitted  that  these  two  sections  of  the- 
present  Act  were  parts  of  the  Act  of  1801, 
concerning  the  Court  of  Chancery,  and  the 
proceedings  therein,  and  were  adopted  by  the- 
revisers  in  1813  ;  but  the  history  of  the  origin 
of  those  sections  of  the  present  Act  discloses- 
no  ground  for  varying  the  construction  which 
their  terms  require.  One  of  the  objects  of  the- 
llth  section,  and  which  formed  the  13th  sec- 
tion of  the  Act  of  1801,  was  to  authorize  a 
master  to  make  sales  and  execute  deeds.  The- 
court  already  possessed  the  power  to  decree  the- 
sale  ;  but  anterior  to  that  statutory  provision 
on  the  subject,  there  was  no  officer  who  was 
authorized  to  give  conveyances,  and  the  course- 
was  to  direct  all  proper  parties  to  join  in  the 
deeds  to  the  purchasers.  The  inconveniences 
of  that  system  were  removed  by  the  statute- 
provisions,  conferring  on  the  master  the  power 
to  make  the  sales  and  execute  deeds. 

But  provisions  had  been  made  by  statute, 
long  before  the  Act  of  1801,  and  were  then  in? 
force  for  authorizing  and  regulating  proceed- 
ings in  equity  against  absent  and  absconding 
or  concealed  mortgagors;  a  statute  was  in  force 
on  the  subject  under  the  colonial  government, 
and  Mar.  7,  1785,  an  Act  was  passed  by  the- 
Legislature  of  the  State,  whereby  the  Court  of 
Chancery  was  authorized  to  decree  the  sale  of 
mortgaged  premises,  in  suits  against  mortga- 
gors who  were  withdrawn  from  the  State,  or 
could  not  on  due  inquiry,  be  found  therein,  to 
be  served  with  process,  and  who  neglected  to 
appear,  and  suffered  the  plaintiff's  bill  to  be 
taken  pro  confesso  against  them,  according  to- 
the  directions  and  provisions  in  the  Act,  for 
that  purpose  contained,  and  by  which  Act  the 
sale  was  to  be  made  of  the  premises  decreed  to- 
be  sold,  by  the  sheriff  of  the  county  wherein 
the  lands  were  situated,  under  and  by  virtue  of 
a  writ  issued  from  the  court  to  him  command- 
ing him  to  make  sale  of  the  same  ;  and  deeds 
were  to  be  executed  for  the  same  by  the  sheriff, 
to  the  purchaser.  This  Act  was  amended  Mar. 
13,  1787,  and  continued  in  force,  as  amended, 
until  *April  2,  1801,  when  it  was  re-  [*395- 
enacted  under  the  title  of  an  "An  Act  for  Mak- 
ing Process  in  Courts  of  Equity  Effectual1 
Against  Mortgagors  who  Abscond  or  Refuse- 
to  Appear."  It  was  in  force  as  a  separate  and 
distinct  Act  at  the  time  of  the  passing  of  the 
Act  of  April  3,  1801,  Concerning  the  Court  of 
Chancery  and  the  Proceedings  Therein,  which 
contained  the  section  giving  the  general  au- 
thority to  masters  to  make  sales  and  execute 
deeds  under  the  decrees  of  the  court.  These- 
two  Acts  were  separately  adopted,  and  passed 
cotemporaneously,  by  the  Legislature  in  1801, 
and  formed  part  of  the  Revised  Laws  of  that 
period;  and  I  apprehend  that  the  13th  section 
of  the  Act  of  1801,  Concerning  the  Court  of 
Chancery  and  the  Proceedings  Therein,  was 
understood  to  be  a  general  regulation,  apply- 
ing to  all  sales  of  mortgaged  premises,  under 
the  decrees  of  the  court,  and  not  a  partial  pro- 
vision auxiliary  to  the  particular  jurisdiction 
of  equity  in  cases  of  absent  and  concealed  mort- 
gagors. So  general  and  so  strong  was  the  im- 
pression that  these  powers,  thus  conferred  on. 
masters,  were  not  intended  to  be  confined  to- 
sales  authorized  by  the  Act  for  Making  Process;. 
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in  Courts  of  Equity  Effectual  Against  Mort- 
gagors who  Abscond  or  Refuse  to  Appear,  that 
doubts  arose  whether  they  could  be  extended 
or  applied  at  all  to  sales  made  under  that  Act, 
and  whether  the  sales  authorized  by  that  Act 
were  not,  as  before,  to  be  made  by  the  sheriffs 
of  the  counties  according  to  the  provisions  of 
the  Act  itself.  In  practice,  however,  sales 
were  made  and  deeds  executed  by  masters,  in 
these  as  well  as  in  other  cases  ;  but  the  doubt 
entertained  of  the  validity  of  such  sales  was  so 
serious  that  the  attention  of  the  Legislature 
was  drawn  to  the  subject ;  and  in  an  Act 
passed  April  7,  1806,  4th  vol.  L.  N.  Y.,  Web. 
&  Skin,  ed.,  615,  after  reciting  that  doubts  had 
arisen  upon  the  construction  of  the  several  sec- 
tions therein  mentioned,  of  the  Acts  in  ques- 
tion, it  was  provided  that  all  sales  of  mort- 
gaged premises  made  under  decrees  in  the 
Court  of  Chancery,  in  pursuance  of  the  Act 
for  Making  Process  in  Courts  of  Equity  Effect- 
ual Against  Mortgagors  who  Abscond  or  Re- 
fuse to  Appear,  should  be  made  in  the  manner 
prescribed  by  the  Act  Concerning  the  Court  of 
Chancery  and  the  Proceedings  Therein,  and 
396*]  that  the  moneys  arising  *from  such 
sales  should  be  applied  in  the  manner  directed 
by  the  13th  and  14th  sections  of  the  last  men- 
tioned Act;  and  all  sales  of  mortgaged  prem- 
ises, made  under  decrees  of  the  court,,  in 
the  mode  prescribed  by  the  last  mentioned  Act, 
were  confirmed. 

If  the  power  conferred  on  masters,  to  make 
sales  and  execute  deeds  of  mortgaged  premises 
under  the  decrees  of  the  court,  was  intended  to 
apply  to  sales,  under  decrees  against  absent 
and  concealed  mortgagors  solely,  how  could 
the  doubt  thus  noticed  by  the  Legislature  have 
arisen  ;  or  how  could  a  legislative  provision 
have  been  deemed  necessary  or  expedient  to 
remove  it? 

I  see  no  sufficient  cause  for  limiting  the  pow- 
ers of  the  master  to  sales  under  the  Act  Rela- 
tive to  Proceedings  Against  Absent  and  Con- 
cealed Mortgagors.  And  there  is  ground  for 
supposing  that  those  powers  were  intended  and 
understood  to  be  general,  and  to  apply  to  all 
sales  of  mortgaged  premises  under  the  general 
jurisdiction  of  the  court,  or  any  particular  Act 
of  the  Legislature.  But  whatever  the  true  con- 
struction of  the  former  Act  may  be,  the  Act 
Concerning  the  Court  of  Chancery,  passed  in 
1813,  and  now  in  force,  appears  to  me  to  put 
the  question  at  rest.  Under  that  Act  this  court, 
impliedly,  has  the  general  power  (which  by  its 
general  jurisdiction  it  also  possesses)  to  decree 
the  sale  of  mortgaged  premises,  and  the  master 
is  authorized  to  make  the  sales  and  execute 
deeds,  in  fulfillment  of  the  decree. 

In  the  case  before  me,  the  bill  in  the  original 
suit  upon  the  mortgage,  was  taken  pro  confesso 
against  the  mortgagor,  and  a  decree  was  there- 
upon made,  on  the  prayer  of  the  mortgagee,  for 
the  sale  of  the  mortgaged  premises.  A  sale  has 
been  made  of  the  premises  under  the  decree. 
That  decree  is  still  in  force.  It  is  admitted  that 
the  sale  was  regular  in  point  of  rform,  and  its 
fairness  is  not  impeached.  The  proceeds  were 
not  sufficient  to  satisfy  the  debt;  and  the  subse- 
quent proceedings  at  law  were  for  the  deficien- 
cy; and  upon  these  facts  my  opinion  is,  that 
the  sale  was  valid  and  effectual  in  law,  and 
that  the  master's  deed  is  an  entire  bar  against 
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the  complainant's  suit  ;  and  that  the  subse- 
quent proceedings  at  law  upon  the  judgment,. 
to  obtain  the  deficiency  *which  the  sale  [*397 
failed  to  produce,  did  not  open  the  decree. 
The  demurrer  must,  therefore,  be  allowed. 

The  appellant,  in  person,  insisted  that  by  the 
common  law  strict  foreclosure  on  a  mortgage  in 
fee  was  the  only  process  to  bar  the  equity  of 
redemption;  and  that  this  common  law  is  the 
law  of  the  State.  That  foreclosure  and  sale 
are  of  recent  practice  and  repugnant  to  the  law 
of  the  State  ;  and  that  a  sale  solely,  as  in  thia 
case,  is  neither  sustained  by  law  nor  practice. 

He  said,  if  a  sale  can  constitute  a  foreclos- 
ure, the  common  law  maxim,  that  if  the  mort- 
gagee takes  the  land,  the  mortgagor  takes  the 
money,  extinguishes  the  debt. 

Neither  the  inherent  powers  of  a  court  of 
chancery,  or  any  law  of  this  State,  can  give 
validity  to  the  sale  in  this  case. 

Messrs.  C.  G.  Troup  and  J.  V.  Henry,  contra, 
insisted  that  the  Court  of  Chancery  has  power, 
not  only  under  the  general  authority  of  the 
court,  but  under  statutes  of  this  State,  to  de- 
cree a  sale  of  real  estate  mortgaged.  That  a 
master's  sale  and  conveyance  under  such  a  de- 
cree is  as  binding  and  conclusive  as  a  sale  and 
conveyance  from  the  mortgagor  and  mortgagee. 
The  equity  of  redemption  is  not  left  open  by 
there  not  having  been  a  decree  of  express  fore- 
closure. 

Nor  did  the  proceeding  by  execution,  to  ob- 
tain satisfaction  of  the  balance  due  on  the  bond, 
after  crediting  the  amount  of  the  sale  under 
the  mortgage  open  the  equity  of  redemption,  (b) 

(b)  A  reference  to  Lansing  v.  Albany  Ins.  Co., 
Hopk.  Ch.,  103,  and  Globe  Ins.  Co.v.  Lansing.  5  Cow., 
380,  with  the  following  cases,  a  note  of  which  was 
furnished  to  the  Court  of  Errors  by  the  learned  and 
venerable  appellant,  himself  the  late  Cliancellnr  of 
this  State,  will  so  fully  exhibit  the  history  and 
grounds  of,  and  the  books  relating  to,  the  contro- 
versy now  put  at  rest  by  the  principal  case,  that  I 
have  deemed  it  unnecessary  to  state  more  which, 
came  from  counsel  than  the  points  made  by  them. 


7  1824 
7,1834. 


IN  CHANCERY. 
EGBERTS  v.  LANSING, 

Sanders  Lansing  mortgaged  in  fee  to  the  com- 
plainant a  lot  in  Water  St.,  in  the  City  of  Albany, 
for  securing  the  payment  of  $1.000,  to  the  equity  of 
redemption  of  which  the  defendant,  John  Lansing* 
Jr.,  had  become  entitled. 

A  bill  to  foreclose  had  been  filed  ;  a  reference  to  a 
master  obtained  ;  and  upon  the  coming  in  of  his  re- 
port, Mr.  T.  V.  Vechten  moved  fora  confirmation, 
and  an  order  for  sale  of  the  mortgaged  premises. 

The  defendant,  J.  Lansing,  objected  : 

There  is  no  law  in  this  state  to  warrant  a  judicial 
sale  on  a  mortgage  in  fee,  where  all  the  parties  ap- 
pear. It  is  a  process  of  recent  introduction.  The 
rule  is  to  foreclose;  that  is,  to  adjudge  the  mort- 
gagor entirely  barred,  which  devolves  his  interest 
upon  the  mortgagee,  by  merging  it  into  the  mort- 
gagor's estate  at  law.  So  has'always  been  the  prac- 
tice, till  about  the  year  1817.  The  new  practice  is 
repugnant  to  the  common  law. 

SANFORD,  Chancellor.  I  found  the  practice  so  ;  it 
has  obtained  for  some  time,  and  I  will  adhere  to  it, 

Order  for  sale. 

IN  CHANCERY. 
LANSINGV.  GOELET  (the  principal  case). 

After  stating  the  case  substantially  as  stated  in  the- 
text,  three  points  were  made  by  the  plaintiff  : 

1.  That  a  mortgagee,  bef  ore  foreclosure,  has  merely 
a  chattel  interest  in  the  mortgaged  estate  ; 

2.  That  the  sale  of  that  chattel  interest  cannot  af- 
fect the  equity  of  redemption  ; 

3.  That  if  the  order  for  sale  is  deemed  a  foreclos- 
ure, it  is  a  satisfaction  of  the  mortgage  debt. 

Plaintiff  in  person.  That  the  interest  of  the  mort- 
gagee before  foreclosure  is  a  chattel,  has  been  long- 
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31)8*]      *This  cause  was  argued  in    July, 

1827. 

WOODWOUTH,  J.,  declined  giving  an  opinion 
on  the  ground  that  he  had  purchased  lands,  the 
title  to  which  depended  on  decrees  like  the  one 
in  question: 

3 JH)*]  *SUTHERLAND,  J. ,  because  he  was  re- 
lated to  the  appellant ;  and 

SAVAGE,  Ch.  J,.  because  he  had  expressed 
an  opinion  on  one  of  the  questions  raised,  while 
sitting  for  the  Chancellor, in  a  cause  wherein  the 
appellant  was  a  party.  ( Vide  Hopk.,  104.) 
4OO*J  *But  several  of  the  Senators  declar- 
ing they  had  no  doubt  upon  the  case,  an  early 
day  was  assigned  for  its  decision,  when  the 
opinion  of  this  court  was  delivered  by 

OLIVER.  Senator.  It  has  been  well  observed, 
that  few  parts  of  the  law  lead  to  the  discussion 
of  more  extensive  or  useful  learning  than  the 
law  of  mortgages. 

The  doctrine  in  relation  to  them  has  been 
gradually  altered,  from  their  first  institution  till 
the  present  period,  till  they  have  now  become 
one  of  the  most  convenient  securities  in  use. 

The  leading  principles  in  relation  to  them  are 
generally  well  understood  by  community  ;  and 

held,  as  appears  from  numerous  authorities.  1  Ch. 
Cas.,  383 ;  2  Id.,  263 ;  Bro,,  200 ;  Doug.,  810 ;  2  Vern., 
367 ;  Free,  in  Ch.,  11 :  2  Vern.,  193 ;  Sir  W.  Bl.,  145 ; 
Salk..  605.  And  the  same  doctrine  was  recognized 
by  Chancellor  Kent,  in  Wilson  v.  King,  1  Johns.  Ch., 
145 ;  7  Johns.  Ch.,  25,  laying  it  down  broadly,  that  a 
mortgagee  can  do  no  act  to  affect  the  mortgagor's 
right  before  foreclosure ;  and  accordingly,  wnen- 
ever  he  speaks  of  sales  on  mortgages,  he  always 
couples  them  as  a  foreclosure  and  sale.  If  so,  the 
sale  in  this  case  only  passed  a  chattel. 

The  second  point :  The  common  law  text  is,  if  the 
mortgagor  takes  the  land,  the  mortgagee  takes  the 
money ;  the  one  is  a  full  equivalent  for  the  other. 
Cro.  Car.,  331 :  2  Keb.,  387 ;  Co.  Litt.,  332  :  1  Ch.  Cas., 
244 :  2  Atk..  103 ;  8  Co..  116.  On  this  point  all  unite  ; 
and  every  modern  systematic  writer  on  the  subject, 
Blackstone.  Powell  and  Cruise,  in  deducing  the  doc- 
trine of  mortgages,  express  not  the  least  hesitation 
on  the  subject  as  to  the  correctness  of  this  text. 

As  to  the  third  point,  there  is  no  Act  of  the  Legis- 
lature of  this  State  on  the  subject  of  judicial  sales, 
excepting  only  as  to  absentee  mortgagors.  There  is 
no  decree  of  foreclosure  in  those  cases;  and  the 
Legislature  seem  to  have  had  this  distinction  in  their 
eye,  by  the  provision  that  the  master's  deed  shall 
have  like  effect  as  if  executed  by  the  mortgagor  and 
mortgagee. 

The  English  Court  of  Chancery  held  this  an  open 
•question  for  a  long  series  of  years.  The  departure 
trom  the  common  law,  and  the  return  to  it,  are  to  be 
traced  through  Mosely,  19:  Eq.  Cas.  Abr.,  317 ;  Vin. 
Abr.  tit.,  Mortgages,  F,  p.  24  ;  2  Dick.,  551,  785,  787 ;  2 
Bro.  Ch.,  125, 126 :  1  Vern.,  257,  3  Atk.,  103 ;  18  Ves., 
S3, 197 ;  and  1  Ves.  &  B.,  223 ;  the  last  two  cases  in 
1806  and  1813. 

The  common  law  of  this  State,  from  its  constitu- 
tional limit,  is  paramount  to  the  most  ancient  of 
these  cases.  On  the  case  of  Mondey  v.  Mondey,  on 
a  supposed  pre-existing  practice  in  this  court,  and 
on  the  construction  that  a  bill  of  foreclosure  was  a 
proceeding  in  rem,  and  so  conferred  jurisdiction 
over  the  mortgaged  premises,  and  every  person  or 
thing  connected  with  them,  the  doctrine  of  judicial 
sales  was  bottomed  by  Chancellor  Kent— all  mani- 
festly erroneous. 

This  was  adjudged  in  Kershaw  v.  Thomson,  3 
Johns.  Cb.,  387,  in  1818. 

That  sales  were  not  in  the  course  of  the  common 
law,  has  been  shown.  On  a  search  recently  directed 
by  Chancellor  Sanford,  it  appeared  that  a  strict  fore- 
closure was  in  the  colonial  course  from  the  origin  of 
chancery  in  the  Colony  till  the  Revolution.  The  ori- 
gin of  the  state  practice  as  to  judicial  sales,  has  been 
recognized  in  the  cases  adjudged  in  this  State  as  re- 
ceiving its  start  from  the  adjudication  in  Kershaw 
v.  Thompson.  In  that  case,  that  of  Yates  v.  Hinkly 
was  cited  as  a  decision  of  Ld.  Hardwicke,  3  Atk., 
360,  as  supporting  the  doctrine  that  a  bill  of  fore- 
closure was  a  proceeding  in  rem.  That  case  arose  on 
a  bill  to  redeem,  which  was  in  effect  a  proceeding  i?i 


any  innovation  upon  *what  is  consid-[*4Ol 
ered  their  practical  effect  and  consequences, 
might  create  serious  and  permanent  injury. 

Anciently  there  was  no  right  of  redemption 
in  the  mortgagor  after  forfeiture,  and  the  Brit- 
ish Parliament  in  the  fourteenth  year  of  Rich- 
ard II,  refused  to  admit  it.  (1  Chan.  Cas.,  219; 
Butler's  Notes  on  Coke  upon  Littleton,  205  a, 
note  1.) 

Equity,  however,  soon  interposed,  and  per- 
mitted the  mortgagor  to  redeem  after  forfeit- 
ure, by  paying  the  principal,  interest  and  ex- 
penses of  the  mortgagee.  This  led  to  the  proc- 
ess of  foreclosure,  and  subsequently  to  a  sale 
of  the  premises. 

Formerly  it  was  not  usual  to  insert  a  power 
of  sale  in  mortgages  ;  but  the  insertion  of  this 
power  in  them  is  of  ancient  date,  and  is  recog- 
nized by  our  Act  Concerning  Mortgages  in  its 
6th  and  7th  sections. 

In  the  case  now  under  consideration,  it  is 
contended  that  the  practice  of  foreclosure  and 
sale  by  the  Court  of  Chancery  is  of  recent  date; 
but  this  cannot  be  so  ;  for  Sir  William  Black- 
stone  speaks  of  them  as  in  use  previous  to  the 
time  when  he  wrote  his  Commentaries  (2  Bl. 

rem;  but  it  became  so  by  the  Stat.  Geo.  II.,  eh.  7,  and 
the  decree  was  in  strict  conformity  to  that  statute. 
Mr.  Henry,  for  defendant,  stated  two  points : 

1.  That  there  not  being  a  decree  of  foreclosure 
where  a  sale  was  directed,  does  not  leave  the  equity 
of  redemption  open. 

2.  That  the  prosecution  for  satisfaction  by  judg- 
ment on  the  bond  accompanying  the  mortgage,  and 
the  execution,  did  not  open  the  equity  of  redemp- 
tion. 

The  master's  sale  gave  effect  to  the  decree  as  ef- 
fectually as  if  made  by  the  mortgagor  and  mort- 
gagee. Cases  of  strict  foreclosure  are  of  rare  oc- 
currence. He  had  only  one  during  his  practice.  Sale 
includes  foreclosure.  2  Pow.  Mort.,  1039, 1040, 1059, 
1060.  Personal  estate  was  sold  to  supply  deficiency 
on  mortgage.  It  is  the  course  of  the  court  to  exer- 
cise power  of  sale.  Debt  must  be  satisfied.  2  Johns., 
490;  Delabigarre  v.  Bush,  3  Johns.,  169;  13  Ves.,  84; 
Hopk.,  231;  Id.,  103;  Lansing  v.  Albany  Ins.  Co.  The 
execution  is  only  for  deficiency.  Judgment  and  sale 
are  conclusive.  To  open  the  sale,  is  to  restore  the 
pledge ;  but  this  sold  to  strangers.  Statute  express- 
ly says  it  shall  be  valid.  2  Pow.  Mort.,  1075;  Ch.  Cas., 
136 ;  2  Dick.,  788,  cases  of  judicial  sales.  13  Ves.,  203, 
as  to  sales  to  third  persons.  2  Gall.,  250;  Toon  v. 
White,  2  Dick.,  551 ;  3  Johns.  Ch..  227,  380,  express  as 
to  sales.  Distinction  as  to  chattel  interest,  not  ten- 
able. Debt  is  principal,  securities  merely  incidental. 
A  mortgagee  may  sell  his  right,  but  a  decree  indis- 
pensable. Mortgagee  is  trustee— may  sell  and  pay 
himself.  Worth  may  be  questionable,  and  value  can 
only  be  ascertained  in  the  market.  If  mortgagee 
permits  sale,  it  is  his  own  fault.  The  statute  con- 
firms master's  sale— sheriff's  required  confirmation. 
1  K.  &  R.  L.  N.  Y.,  443.  sec.  13.  The  mortgagee  has 
made  his  election  to  have  his  debt.  There  have  been 
no  appeals. 

Plaintiff  in  reply.  The  English  doctrine  has  been 
uniform  in  all  its  changes,  in  the  admission  of  the 
common  law  rule.  The  opening  admits  it  was  other- 
wise shut.  The  plaintiff  contends  not  for  opening  it, 
but  that  it  never  has  been  close.  If  the  sale  was  void, 
nothing  passed,  and  no  rights  are  deducible  from  it. 
This  is  not  a  case  in  which  mortgagee  can  be  trustee 
—there  is  nothing  to  trust  him  with ;  the  parties  are 
adverse  to  each  other,  and  have  been  so  throughout. 
Practice  is  merely  the  habit  and  rules  of  court,  to 
give  laws  construction  and  effect,  not  to  impugn  or 
alter  them. 

August  Term,  1826. 

JONES,  Chancellor,  disavowed  giving  any  formal 
opinion,  barelyobserving  that  the  uniform  practice, 
which  his  recollection  supported,  was  according  to 
the  proceedings  of  the  defendant ;  that  he  consid- 
ered this  case  as  decided  both  in  chancery  and  in  the 
Supreme  Court :  and  until  those  opinions  were  re- 
versed, he  should  deem  them  to  be  the  law  of  the 
land. 

Afterwards,  on  a  rehearing,  the  Chancellor  as- 
signed his  reasons  at  large,  as  in  the  principal  case. 
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Com.,  159),  which  was  upwards  of  sixty  years 
ago. 

In  this  State  sales  of  mortgaged  premises,  by 
the  Court  of  Chancery^  are  believed  to  be  coe- 
val with  the  organization  of  that  court,  under 
the  Constitution  of  1777.  The  amount  of  prop- 
erty now  held  under  them  is  incalculably  great, 
and  to  question  their  validity  at  this  late  day, 
cannot  be  tolerated. 

The  sale  by  a  master,  under  a  decree  of  the 
court,  is,  it  is  believed,  tantamount  to  a  fore- 
closure, and  the  mortgagor  can  no  more  re- 
deem in  one  case  than  the  other. 

This  seems  to  follow,  as  a  necessary  conse- 
quence, if  the  Court  of  Chancery  has  power  to 
order  a  sale. 

This  power  of  the  court,  independent  of  its 
Ions  exercise,  seems  to  be  recognized  by  the 
llth  section  of  the  Act  Concerning  the  Court 
of  Chancery,  1  R.  L.,  48.  By  this  section,  the 
deed  of  the  master  is  made  an  entire  bar  against 
the  mortgagor  and  mortgagee,  and  their  heirs 
respectively. 

4O2*]  *The  sale,  then,  by  the  master,  and 
the  deed  pursuant  to  it,  are  an  effectual  fore- 
closure of  all  equity  of  redemption. 

The  purchase  of  part  of  the  premises  by  the 
mortgagee,  cannot  vary  the  case.  The  10th 
section  of  the  Act  Concerning  Mortgages  gives 
a  mortgagee  a  right  to  become  a  purchaser,  and 
provides  that  no  sale  shall  be  questioned  on  this 
account,  either  in  law  or  equity. 

The  only  remaining  question  is,  whether  the 
proceeding  on  the  judgment  upon  the  bond, 
after  the  sale  of  the  mortgaged  premises,  opened 
the  foreclosure,  and  let  in  the  right  of  redemp- 
tion of  the  mortgagor. 

The  cases  of  Blackwood  v.  Blithway,  1  Eq. 
Cas.  Abr.,  317  ;  Perry  v.  Barker,  8  Ves.,  Jr., 
527,  and  the  same  case,  13  Ves.,  197,  would 
seem,  if  they  are  good  authorities,  to  establish 
the  affirmative  of  this  question,  at  the  common 
law  ;  but  the  learned  and  eloquent  jurist  (Ers- 
kine)  who  pronounced  the  opinion  in  the  book 
last  cited,  appears  himself  to  be  dissatisfied 
with  it.  He  says  that  he  was  informed  by  the 
Chancellor  of  Ireland  (Redesdale)  that  the  prac- 
tice there  was  to  take  a  decree  of  sale  instead 
of  foreclosure,  and  if  the  premises,  on  the  sale, 
did  not  satisfy  the  mortgage,  a  suit  might  be 
brought  on  the  bond  to  recover  the  balance 
without  opening  the  decree. 

This  practice  has  long  prevailed  in  Mass. ,  3 
Mass.,  562,  and  has  been  sanctioned  by  Story, 
J,,  in  Hatch  v.  White,  2  Gall.,  152.  In  this  opin- 
ion of  Story,  J.,  Kent,  Oh.,  seems  to  concur. 
(3  Johns.  Ch.,  331.)  It  would  seem  to  be  the 
only  equitable  rule  that  can  be  adopted,  and  one 
which  leads  to  less  injustice  than  any  other. 
The  mortgaged  premises  can  never  be  sold  with- 
out giving  public  notice  of  the  time  of  sale  ; 
and  the  Court  of  Chancery  will  do  its  utmost 
to  secure  a  fair  and  advantageous  sale.  Thus, 
in  case  of  any  calamity, such  as  hostile  invasion 
or  extreme  sickness  prevailing  in  the  place  of 
sale  at  the  time,  the  court  will  interfere  and 
postpone  it  (1  Johns.  Ch.,  310);  so  that  it  is 
impossible  that  mortgaged  premises  can  be  sold 
without  giving  the  mortgagor  a  fair  chance  to 
procure  bidders.  The  least  fraud  or  unfairness 
in  the  sale  will  vitiate  it. 
4O3*]  *If,  then,  the  mortgagee  fails  to  col- 
lect the  whole  of  his  loan,  interest  and  costs  on 
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the  sale,  why  should  he  be  compelled  to  loose 
the  residue  ? 

I  think,  therefore,  the  inherent  powers  of  a 
court  of  equity  are  sufficient  to  sustain  this 
proceeding.  But  if  not,  the  answer  upon  the 
statute  is  sufficient.  If  our  statute  makes  the 
master's  deed  an  effectual  bar  to  the  equity  of 
redemption,  it  would  seem  to  be  an  absurdity 
that  the  mortgagee,  by  bringing  a  suit,  could 
render  it  ineffectual. 

I  am,  therefore,  for  affirming  the  decree  of 
the  court  below. 

Decree  affirmed. 

Cited  in— 4  Wend..  385 ;  6  Wend.,  325 ;  21  Wend., 
276 ;  7  Paige,  250  ;  2  N.  Y.,  340 ;  1  Lans.,  280 ;  21  Minn., 
103. 


THOMAS  CLOWES,  Appellant, 

v. 
JOHN  D.  DICKENSON  ET  AL.,  Respondents. 

Judgment  Lien —  Where  Part  of  Estate  Subject 
to  Lien  has  been  Aliened,  Judgment  Creditor 
may  be  Compelled  First  to  Resort  to  Part  not 
so  Aliened  —  Practice — Remedy  where  Part 
Aliened  is  Unnecessarily  Sold  First — Measure 
of  Compensation. 

Where  one,  after  a  judgment  is  obtained  against 
him,  aliens  a  part  of  his  real  estate  on  which  the 
judgment  is  a  lien,  on  motion  to  the  court  in  which 
judgment  was  obtained,  or  on  filing  a  bill  in  chan- 
cery, the  judgment  creditor  will  be  compelled,  by 
order  or  decree,  to  exhaust  the  estate  remaining  in 
the  debtor's  hands  before  selling  the  part  so  aliened. 

And  if  the  creditor,  or  any  other  having  the  con- 
trol of  his  judgment,  cause  a  sale  of  the  aliened  es- 
tate before  restoring  to  the  other,  the  latter  being 
sufficient  to  pay  his  debt,  though  no  order  or  decree 
be  obtained,  he  shall  restore  the  real  estate  to  the 
alienee,  or  if  sold  by  the  sheriff  to  a  bona  fide  pur- 
chaser, shall  account  to  the  alienee  for  the  value  of 
the  real  estate  aliened,  if  the  other  would  have  sat- 
isfied the  judgment,  or,  if  not,  restore,  or  account 
for  the  value  beyond  what  would,  with  the  other, 
have  satisfied  the  judgment. 

And  the  alienee  having  stood  by,  and  seen  the 
legal  estate  pass  from  him,  shall  not  be  allowed  the 
land  itself,  with  improvements  made  subsequent  to 
the  sheriff's  sale,  and  before  the  alienee  of  the  judg- 
ment debtor  asserts  his  claim. 

The  true  value  of  the  aliened  estate  in  market,  at 
ihe  time  of  the  sheriff's  sale,  not  the  price  bid  for  it 
at  the  sheriff's  sale,  shall  form  the  measure  of  com- 
pensation. 

ON  appeal  from  the  Court  of  Chancery.  The 
case  below  was.that  Jacobl.Vanderheyden, 
being  seised  in  fee  of  lots  No.  241  and  242  in 
Troy,  besides  other  real  estate  in  Rensselaer 
Co.  worth  about  $20,000,  if  free  of  incum- 
brances,  Sep.  10,  1810,  conveyed  lots  241  and 
242,*to  the  appellant, with  covenants  of  [*4O4 
warranty,  free  of  incumbrances.  These  two 
lots  were  worth  about  $1,200. 

Apr.  8,  1809,  a  judgment  was  perfected  in 
favor  of  J.  D.  Vanderheyden  for  $3,675  ;  and 
Sep.  5,  1810,  in  favor  of  John  Kimberly,  for 
$2,013,  and  Mar.  27,  2811,  in  favor  of  H.  &  G. 
Vail,  for  $203 — the  whole  against  J.  I.  Vander- 
heyden, and  which  were  liens  on  his  real  estate. 
Lots  241  and  242  were  also  included  in  and  sub- 
ject to  a  mortgage  on  them  and  other  real  estate, 
given  by  J.  I.  Vanderheyden,  the  elder,  in  1792, 
to  secure  $375,  to  Levinus  Lansing. 

Several  other  judgments  were  obtained 
against  J.  I.  Vanderheyden,  subsequent  to  the 
execution  of  the  above  mentioned  deed  to  the 
appellant,  which  were  liens  on  the  residue  of 
his  (J.  I.V's)  real  estate. 
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May  18,  1812,  under  a  fi.  fa.  upon  the  Vail 
judgment,  the  sheriff  of  Rensselaer  Co.  sold 
all  the  real  estate  of  J.  I.  Vanderheyden  to  the 
respondent  Dickenson,  for  $3,410,  subject  to 
previous  incumbrances  which  were  known  to 
the  purchaser.  After  satisfying  the  Vail  judg- 
ment, the  residue  of  the  $3,410  was  applied  in 
payment  of  judgments  junior  to  Vail's.  Mar. 
12,  1813,  the  respondents,  or  one  of  them,  hav- 
ing purchased  the  Kimberly  judgment,  lots 
241  and  242  were  sold  by  the  sheriff  under  &fi. 
fa.  upon  that  judgment  for  $650,  to  the  re- 
spondent Dickenson. 

Apr.  6,  1813,  J.  I.  Vauderhevden  died. 

Upon  these  facts,  on  a  bill  filed  by  the  ap- 
pellant in  the  court  below,  Kent,  late  Chan- 
cellor, decreed  to  him  the  value  of  lots  241  and 
242,  but  made  the  $650,  bid  at  the  sheriff's  sale, 
the  measure  of  such  value. 

The  decree  proceeded  upon  principles  stated 
by  the  Chancellor  in  S.  C.,  5  Johns.  Ch.,  235, 
which  see  for  the  facts  more  at  large. 

The  present  appeal  was  from  so  much  of  that 
decree  as  fixed  the  standard  of  value  at  the  bid 
of  the  purchaser  from  the  sheriff. 

Mr.  Clowes,  appellant,  in  person,  contended 
that  the  property  itself  should  have  been  re- 
stored to  the  appellant,  or  a  compensation  in 
4O5*]*money  decreed  to  him,  at  least,  equiv- 
alent to  all  the  damages  sustained. 

Mr.  A.  Van  Vechten,  contra,  contended  that 
the  appellant,  by  not  interposing  his  bill,  to 
stay  the  sale  under  Kimberly's  judgment  and 
execution,  acquiesced  in  that  proceeding  ;  and 
is,  therefore,  bound  by  the  price  at  which  the 
premises  were  struck  off. 

WOODWORTH,  J. ,  after  stating  the  facts.  The 
question  is,  to  what  relief  was  the  appellant 
entitled  ?  There  can  be  no  doubt,  that,  had  he 
applied  either  to  the  Supreme  Court  or  the 
Court  of  Chancery,  they  would  have  directed 
the  execution  of  Kimberly  to  be  levied  on  the 
property  of  Vanderheyden,  not  including  the 
two  lots.  When  that  property  was  exhausted, 
and  found  not  sufficient  to  satisfy  the  execu- 
tion, then  and  not  till  then,  should  the  lots  con- 
veyed to  the  appellant  have  been  sold  to  make 
up  the  deficiency.  This  is  a  clear  principle  of 
equity,  established  by  all  the  authorities,  and 
approves  itself  to  the  plainest  suggestions  of 
natural  justice.  Had  this  course  been  pursued, 
the  appellant  would  not  have  been  devested  of 
his  title,  as  there  cannot  be  a  doubt  that  the  res- 
idue of  the  property  would  have  been  more  than 
sufficient  to  satisfy  the  execution,  after  mak- 
ing every  allowance  for  prior  incumbrances, 
and  the  voluntary  or  fraudulent  convey- 
ances suggested  in  the  answer.  The  appellant, 
however,  did  not  protect  himself,  as  he  might 
have  done.  The  cause  for  not  doing  it  is,  at 
present,  immaterial.  The  omission  has  subject- 
ed him  to  the  surrender  of  some  rights.  Having 
stood  by  and  seen  the  legal  title  devested  by  the 
sale,  he  cannot  claim  from  the  purchaser  a  re- 
conveyance of  the  lots,  provided  the  title  has 
passed  bona  fide,  and  for  valuable  considera- 
tion, into  other  hands  ;  nor  will  equity  allow 
him  to  reap  the  benefit  of  valuable  improve- 
ments made  on  the  lots  subsequent  to  the  sale, 
and  prior  to  the  assertion  of  his  claim.  As  to 
one  of  the  lots,  it  appears  to  have  been  con- 
tracted to  Mrs.  Vanderheyden,  the  widow,  in 
extinguishment  of  her  claims  of  dower.  It  is 
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also  to  be  inferred,  from  the  testimony  of 
Stephen  Ross,  that  improvements  have  been 
made.  The  relief,  then,  of  the  *ap-  [*4O6 
pellant,  if  any,  must  be  confined  to  a  compen- 
sation in  damages  for  the  value  of  the  property. 

It  seems  to  be  conceded  that  the  appellant  is 
entitled  to  some  compensation.  The  decree 
proceeds  upon  this  basis.  It  was  not  denied  by 
the  counsel  on  the  argument  of  the  cause.  It 
seems  to  me,  the  principle  being  conceded  that 
these  lots  ought  not  to  have  been  sold  until  the 
other  property  was  exhausted,  establishes  the 
right  to  ample  remuneration.  The  laches  or 
delay  of  the  appellant,  do  not  extinguish  or 
lessen  his  claim  to  satisfaction.  The  conse- 
quence, resulting  from  his  course,  is  to  confine 
his  remedy  to  a  particular  channel.  He  can- 
not compel  a  conveyance  of  his  lots,  but  must 
rest  satisfied  with  such  compensation  as  the 
law  allows. 

In  the  court  below  the  material  question 
seems  to  have  been,  whether  the  sum  bid  at 
the  sheriff's  sale,  $650,  was  in  this  case  to  be 
considered  as  the  proper  measure  of  damages. 
If  the  inquiry  be,  what  is  a  just  compensation 
for  the  value  of  the  lots,  and  that,  I  apprehend, 
is  the  proper  subject  of  inquiry,  then  it  must 
appear  obvious  that  the  amount  bid  at  the  sher- 
iff's sale  is  a  very  unsatisfactory  standard ;  and 
particularly  in  cases  that  occured  before  the 
Redemption  Act,  when,  perhaps,  in  nine  cases 
out  of  ten,  the  purchases  were  made  greatly 
below  the  real  value.  It  is  enough  that  such  a 
result  was  probable,  and  as  matter  of  history 
may  be  considered  of  daily  occurrence.  Why, 
then,  should  such  a  fallible  and  erring  standard 
be  assumed,  as  a  means  to  ascertain  value?  It 
may,  perchance,  be  right  in  a  solitary  instance; 
and  if  it  happens  to  be  so,  unless  there  is  other 
proof,  it  must  be  accidental.  No  man  is 
bound  to  accept  justice  measured  out  to  him 
by  conjecture,  when  the  fact  necessary  to  be 
known  is  susceptible  of  ascertainment  and 
proof  by  explicit  testimony. 

In  the  case  before  us,  the  evidence,  such  as 
it  is,  goes  rather  to  show  that  $650  was  not  the 
value.  The  respondents  admit  the  lots  were 
worth  $1,200,  if  the  title  had  been  clear.  I 
have  not  discovered  any  evidence  that  the  title 
was  incumbered,  except  by  the  judgment  of 
Jacob  D.  *Vanderheyden  and  the  [*4O7 
mortgage  of  Levinus  Lansing.  No  proof  was 
introduced  to  show  voluntary  and  fraudulent 
conveyances,  which,  if  they  had  existed,  might 
have  caused  trouble  and  expense  in  getting  rid 
of  them.  The  prior  incumbrances,  then,  al- 
though valid,  were,  in  reality,  harmless,  when 
there  was  property  estimated  at  $20,000  from 
which  those  incumbrances  might  have  been 
satisfied.  I  think  the  evidence,  though  not  full 
on  the  point,  goes  strongly  to  show  that  the 
sum  bid  is  not  a  just  test  of  value ;  and  al- 
though this  evidence  may  not  warrant  a  cor- 
rect conclusion  as  to  the  value  of  the  lots,  it 
affords  sufficient  grounds  for  saying  that  the 
$650  bid,  is  much  less  than  the  value  of  the 
lots. 

I  am,  therefore,  of  opinion,  that  so  much  of 
His  Honor,  the  late  Chancellor's  decree  as  di- 
rects the  amount  of  the  sale  on  the  execution 
of  Kimberly,  being  $650,  to  be  refunded,  with 
interest,  be  reversed;  and  that  it  be  referred  to 
one  of  the  masters  of  the  Court  of  Chancery, 
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to  report  what  were  the  amount  of  incum- 
brances  chargeable  on  the  real  estate  of  Jacob 
I.  Vanderheyden,  due  prior  to  Dec.  10,  1810  ; 
.and  what  was  the  value  of  his  real  estate,  not 
including  the  two  lots,  on  which  the  incum- 
-brances  were  a  lien  Mar.  12,  1813,  and  what 
was  the  value  of  the  lots  on  that  day.  And  if, 
on  the  confimation  of  the  report,  it  shall  appear 
that  his  real  estate,  not  including  the  two  lots, 
was  ample  to  discharge  and  satisfy  all  incum- 
brances  prior  to  Sep.  10,  1810,  then  that  a  de- 
•cree  be  entered  in  favor  of  the  appellant,  for 
the  amount  of  the  value  of  the  two  lots  as  re- 
ported by  the  master,  with  interest  on  that  sum 
from  Mar.  12,  1813. 

SAVAGE,  Ch.  J.,  concurred. 

SUTHERLAND,  J.,  not  having  heard  the  ar- 
gument, gave  no  opinion. 

Burrows,  Crary,  Dayan,  Ellsworth,  Enos, 
Haight,  Hart,  Jordan,  Lake,  McOarty,  McMar- 
tin,  NeUon,  Smith,  Stebbins,  Waterman  and 
Woodward,  Senators,  concurred. 

For  affirmance — Gardiner,  McCatt  and  Oli- 
ver, Senators. 

4O8*]  *Whereupon,  it  was  ordered,  ad- 
judged and  decreed  as  follows  :  "That  so 
much  of  the  decree  of  the  Court  of  Chancery 
-as  directs  the  amount  of  sale  on  the  execution 
•of  Kimberly  against  Vanderheyden,  being 
$650,  to  be  refunded  with  interest,  be  re- 
versed ;  and  that  it  be  referred  to  one  of  the 
onasters  of  the  Court  of  Chancery,  to  report 
the  amount  bonafide  due  on  the  judgments  and 
mortgages  constituting  a  lien  on  the  real  es- 
tate of  Jacob  I.  Vanderheyden,  prior  to  the 
10th  day  of  September.  1810,  and  what  was 
the  value  of  the  said  real  estate,  not  including 
lots  241  and  242,  on  the  12th  March,  1813  ;  and 
further,  that  the  said  master  report  the  value 
of  the  said  two  lots  on  the  day  last  mentioned; 
-and  if,  on  the  confirmation  of  the  said  report, 
it  shall  appear  that  the  real  estate  of  the  said 
Vanderheyden,  not  including  the  said  two  lots, 
was  sufficient  to  discharge  and  satisfy  all  incum- 
brances  prior  to  the  said  10th  day  of  September, 
1810,  then  that  a  decree  be  entered  in  favor 
of  the  appellant  for  the  amount  of  the  value  of 
the  said  two  lots,  as  reported  by  the  master, 
with  interest  from  the  12th  of  March,  1813, 
with  costs  in  the  Court  of  Chancery.  And  it 
is  further  adjudged  and  decreed,  that  in  mak- 
ing the  said  report,  the  master  shall  credit  and 
-deduct  from  the  amount  of  value  of  said  lots, 
such  sum  or  sums  as  shall  appear  to  have  been 
paid  to  the  appellant,  on  the  decree  of  the 
Court  of  Chancery  in  this  cause  ;  and  that  the 
proceedings  be  remitted,"  &c. 

Reversing— 5  Johns.  Ch.,  235. 

Cited  in— 18  Wend.,  593 ;  8  Paige,  279 ;  1  Barb.,  243 ; 
41  Barb.,  632 :  22  How.  Pr.,  475 ;  34  How.  Pr.,  29 ;  2  T. 
&  C.,  9  ;  12  Abb.  Pr.,  459 ;  3  Abb.  N.  S.,  182;  9  Allen,  83. 


4O9*]  *THE  PRESIDENT,  DIRECTORS 
AND  COMPANY  OF  THE  BANK  OF 
NIAGARA,  JOHN  G.  CAMP  ET  AL.,  Ap- 
pellants, 

JAMES  J.  ROSEVELT  ET  AL.,  Respondents 

NOTE.— 1.  Mortgage—Payment— Part  payment  dis- 
charges lien  to  the  extent  of  such  payment.  See  Mar- 
vin v.  Vedder,  5  Cow.,  671,  note. 

2.  Application  of  payments.  See  Pattison  v.  Hull, 
*9  Cow.  (post),  p.  747,  note. 
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Assignment  of  Mortgage— Assignee  Takes  Sub- 
ject to  Equities— Set-off  Included— Creditor, 
whose  Judgment  is  a  Lien  on  Equity  of  Re- 
demption, has  a  Right  to  Assignment  of  Mort- 
gage on  Coming  in  to  Redeem — Application  of 
Payments  by  Creditor — Bank  Bound  to  Accept 
Its  Notes  in  Payment  of  Debts— Creditors  of 
Insolvent  Bank — Rights  of  Set-off— Evidence  to 
Sustain,  before  Receiver  Should  be  Same  as 
Required  in  Court  of  Justice. 

W.  holding  a  mortgage  against1  C.  &  S.,  to  secure 
about  $6,000,  became  indebted  to  them  in  $3,000  on 
an  open  account;  after  which,  R.  recovered  a  judg- 
ment against  C.  &  S.  W.  subsequently  assigned  his 
mortgage  to  the  Bank  of  N.  without  indorsing  or 
crediting  the  $3,000.  R.  tendered  to  the  Bank  the 
amount  supposed  to  be  due  on  the  mortgage,  and 
more ;  and  filed  a  bill  for  redemption  and  assign- 
ment to  him,  for  an  account,  and  to  have  the  $3,000 
allowed  on  the  mortgage.  Held,  that  the  $3,000 
should  be  allowed  as  a  set-off. 

Till  judgment,  the  parties  to  the  mortgage  might 
have  applied  the  set-off  to  the  mortgage,  or  not,  at 
their  election.  But  by  the  judgment,  the  right  of 
set-off  became  absolute  in  the  judgment  creditor. 

The  assignee  of  a  mortgage  takes  it  subject  to  all 
equities  existing  against  it  in  the  hands  of  the  mort- 
gagor and,  among  others,  the  right  of  set-off. 

A  creditor  whose  judgment  is  a  lien  on  an  equity 
of  redemption,  on  coming  to  redeem,  has  a  rignt  to 
the  assignment  of  a  mortgage. 

A  general  payment  by  a  debtor  who  owes  his  cred- 
itor on  two  accounts,  may  be  applied  by  the  latter 
to  either.  Per  Woodworth,  J.,  delivering  the  opin- 
ion of  the  court. 

But  if  one  of  the  debtor's  liabilities  be  contingent, 
as  if  his  creditor  be  his  indorser  or  surety,  not  hav- 
ing paid  the  money,  the  latter  cannot  apply  the 
money  paid  to  this  account.  Per  Woodworth  J.,  de- 
livering the  opinion  of  the  court. 

A  bank  is  bound  by  law  to  take  its  own  bills  or 
notes  in  payment  of  debts.  Per  Woodworth,  J.,  de- 
livering the  opinion  of  the  court. 

A  depositor  in  an  insolvent  bank  proceeded 
against  under  the  Statute,  sess.  48,  eh.  325,  sec.  17, 
must  come  in  for  his  deposit  as  an  ordinary  credit- 
or, having  no  preference  to  others.  Bruyn  v.  The 
Receiver  of  the  Mid.  Dist.  Bank,  note  a  to  the  opin- 
ion of  Woodworth,  J. 

So  must  the  cashier  of  the  insolvent  bank,  for  his 
salary.  l<i. 

Neither  a  depositor  nor  -cashier  have  any  lien  on 
the  funds  of  an  insolvent  bank ;  the  former  for  his 
deposit,  nor  the  latter  for  his  arrears  of  salary.  Id. 

A  set-off  existing  against  a  bank  when  it  stops 
payment,  is  allowable,  whether  the  deb*  of  the  Bank 
be  then  payable,  or  to  become  due  afterwards.  Id. 

Bills  of  an  insolvent  bank  are  allowable  in  set-off 
against  the  Bank,  whether  in  the  debtor's  own 
hands,  or  in  the  hands  of  another  for  his  use.  Id. 

An  indorser  to  the  Bank  has  the  same  right  to  set 
olf  bills  as  other  debtors ;  but  not  if  he  be  indemni- 
fied, or  the  maker  be  able  to  pay.  Id. 

The  evidence  upon  which  the  receiver  is  to  act  in 
allowing:  set-offs,  should  be  such  as  would  maintain 
a  set-off  in  a  court  of  justice.  Id. 

*If  he  receive  the  affidavit  of  the  debtor,  it  [*41O 
should  state  when,  where,  from  whom  and  under 
what  circumstances  he  received  the  bills.  Id. 

If  the  debtors  and  sureties  be  insolvent,  the  bills 
of  the  Bank  may  be  received,  whatever  time  they 
may  be  obtained  by  the  debtors  or  sureties;  but  they 
should  be  estimated  as  much  below  their  par  value, 
as  the  debt  due  is  probably  below  its  par  value.  Id. 

Bills  obtained  by  the  solvent  debtors  of  a  bank, 
after  it  has  stopped  payment,  though  before  a  re- 
ceiver be  appointed,  are  not  admissible  as  a  set-off 
against  the  Bank.  Id. 

An  overdrawing  is  a  debt  due  to  a  bank.    Id. 

Citations— 2  Cat.,  99;  2  Str.,  1180;  11  Johns.,  136;  19 
Johns.,  49;  2  Johns.  Ch.,  443,  449. 

ON  appeal  from  the  Court  of  Chancery. 
The  case  is  fully  stated  in  Hopk.  Ch. ,  579 
—582. 

The  decree  below  was  against  the  appellants, 
the  reasons  in  support  of  which  were  now 
given  by 
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SANFORD,  late  Chancettor,  as  in  Hopk.  Ch., 
683,  584. 

Messrs.  J.  E.  Lovett  and  H.  Bleecker,  for  the 
appellants. 

Mr.  A.  Van  Vechten,  contra. 

WOODWORTH,  J. ,  after  stating  the  facts.  I 
have  stated  so  much  of  the  pleadings  as  I  deem 
necessary  to  present  the  questions  on  which 
this  cause  depends.  The  hearing  in  the  court 
below,  was  on  bill  and  answer,  no  testimony 
having  been  taken  on  either  side.  In  such  cases, 
the  answer  is  to'be  taken  as  true. 

From  the  statement  made  it  will  be  perceived 
that  the  material  point  is,  whether  the  respond- 
ents are  entitled  to  have  the  amount  of  $3,000 
advanced  by  the  mortgagors  in  money  and 
applied  as  a  set  off  against  the  mort- 


gage. 

ft  will  be  conceded,  I  apprehend,  that  it 
was  not  competent  for  the  mortgagors  or  mort- 
gagee, to  impair  the  rights  which  the  respond- 
ents acquired  by  their  judgment.  For  aught 
that  appears,  there  was  no  previous  lien  on  the 
lands,  other  than  the  mortgage.  The  respond- 
ents then  took  their  judgment  subject  to  that 
mortgage,  and  could  not  exonerate  the  land 
without  paying  what  was  due;  that  is  to  say, 
all  payments  that  had  been  specifically  made, 
411*]  they  *were  entitled  to  have  credited. 
Such  payments  operated  as  an  extinguishment 
of  so  much  money  secured  by  the  mortgage. 
The  parties  to  the  mortgage  could  not,  by  any 
arrangement  or  agreement  between  themselves, 
defeat  this  right  of  the  subsequent  judgment 
creditor.  Thus  far  there  is  no  ground  for  con- 
troversy. In  this  case,  the  mortgagors  had 
made  advances  to  the  mortgagee  generally.  No 
particular  application  of  these  advances  had 
been  made  to  the  mortgage.  But  admitting 
that  the  mortgagors  were  not  otherwise  in- 
debted to  the  mortgagee,  there  is  no  proposi- 
tion clearer  than  that  the  advances  constituting 
the  sum  of  $3,000,  were  a  valid  set-off  in  law 
and  equity,  which  the  mortgagee  could  not  re- 
sist, if  insisted  on  by  the  mortgagors.  Had  no 
claims  arisen  or  subsequent  incumbrances  ex- 
isted, it  would  have  remained  in  the  power  of 
the  parties  to  have  applied  the  advances  as  a 
set-off  or  not,  at  their  election.  But  the  mo- 
ment the  judgment  attached  the  ground  was 
changed.  The  respondents  then  succeeded  to 
the  rights  of  the  mortgagors,  so  far  forth  as 
to  claim  the  benefit  of  the  set-off  on  which  the 
mortgagors  might  have  relied;  or,  in  other 
words,  whatever  was  available  to  the  mortgag 
ors,  and  operated  either  in  whole  or  in  part 
as  an  extinguishment  of  the  mortgage,  the  same 
defense  inured  to  the  respondents  by  reason  of 
their  judgment. 

It  is  well  settled  that  where  a  person  pays 
money  to  a  creditor,  who  has  demands  against 
him  on  two  accounts,  the  creditor  may  place 
it  to  which  he  pleases,  unless  the  debtor  directs 
its  application.  (2  Cai.,  99  ;  2  Str.,  1180.)  If 
the  mortgagee,  at  the  time  the  judgment  was 
entered,  had  any  existing  debt  against  the 
mortgagors  other  than  the  mortgage,  it  would 
seem  that  he  would  have  been  entitled  to  the 
benefit  of  this  principle. 

The  question  then  arises,  had  Williams,  the 
mortgagee,  any  other  debt  beside  that  secured 
by  the  mortgage,  when  the  respondents  ob- 
tained their  judgments  ?  It  does  not  appear 
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that  he  had  any.  Nothing  is  said  about  a  de- 
mand or  even  a  contingent  liability,  until  June 
5,  1819,  at  which  day,  the  answer  states,  the 
mortgage  was  assigned  *to  the  Bank,  [*412 
and  that  the  sum  of  $3,000  was  credited  as  di- 
rected by  the  mortgagee,  on  a  promissory  note 
of  $5,000  drawn  by  the  mortgagors  and  in- 
dorsed by  the  mortgagee. 

Now  the  first  objection  to. this  is,  that  it  no- 
where appears  when  the  note  was  drawn,  nor 
when  payable.  It  may  have  been  drawn  and 
indorsed  long  after  the  judgment.  Without 
proof  we  cannot  say  it  was  not.  If  subsequent 
to  the  judgment,  then  no  legal  ground  existed 
for  applying  the  doctrine  that  the  creditor  may 
make  application  of  the  payment.  But  sup- 
pose the  note  to  have  been  indorsed  before  the 
judgment,  and  payable  afterwards ;  the  lia- 
bility was  only  contingent,  and  constituted  no 
debt  within  the  meaning  of  that  term.  It  is 
not  competent  for  a  creditor  who  has  one  ex- 
isting debt  to  apply  money  received  generally, 
to  extinguish  his  liability  as  indorser  on  a  note 
which  he  may  or  may  not  be  compelled  to 
pay.  If  the  maker  takes  up  the  note,  there  is 
an  end  of  the  liability.  Admitting,  however, 
that  the  mortgagee  in  this  case  has  become 
chargeable  as  indorser,  he  did  not  thereby  be- 
come a  creditor.  He  stood  as  a  surety,  and 
could  maintain  no  action  until  he  had  paid  the 
note.  Then,  and  not  till  then,  would  his  debt 
accrue  against  the  makers  of  the  note.  I  am 
not  aware  of  any  principle  of  law  that  will  au- 
thorize the  surety  to  exonerate  himself  by  ap- 
plying money  which  his  principal,  being  a 
debtor  on  a  different  account,  may  have  ad- 
vanced without  any  particular  direction.  Such 
a  doctrine  would  extend  beyond  the  rule  which 
has  been  sanctioned  by  the  wisdom  of  the  law. 
It  does  not  seem  to  be  required  by  the  justice 
of  the  case.  In  the  present  case,  however,  we 
are  relieved  from  doubt  and  uncertainty,  in 
the  absence  of  all  evidence,  that  Williams,  the 
mortgagee,  at  the  time  the  judgment  was  en- 
tered, had  any  claim  beside  the  mortgage.  The 
consequence  is,  that  the  $3,000  is  a  valid  set- 
off,  and  must  be  allowed. 

It  is  true  that  the  respondents,  after  having 
paid  $3,330,  tendered  the  further  sum  of 
$3,353,  which  they  were  willing  then  to  pay, 
and  demanded  an  assignment.  The  cashier  re- 
ceived the  money.and  it  has  ever  *since  [*4 13 
been  held  by  the  Bank.  As  the  assignment 
was  refused,  and  the  respondents  were  unwill- 
ing to  have  satisfaction  entered,  the  business 
has  remained  in  statu  quo  ever  since.  The  re- 
spondents were  driven  to  their  suit  in  equity, 
and  now  put  themselves  on  their  rights.  They 
are  entitled  to  do  so,  the  negotiation  having 
failed. 

From  this  view  it  follows  that  the  adjustment 
stated  in  the  master's  report  is  correct.  The 
respondents  are  properly  credited  with  the 
$3,000  towards  the  mortgage;  and  as  to  the 
$3,353  tendered  and  remaining  in  the  hands  of 
the  Bank ;  the  respondents  are  entitled  to  have 
it  refunded  with  interest. 

The  respondents  coming  in  as  judgment 
creditors  to  redeem  the  mortgage,  are  also  en- 
titled to  an  assignment  of  it,  to  enable  them  to 
reimburse  themselves  for  the  money  advanced. 

That  the  respondents  have  been  benefitted 
by  purchasing  notes  of  the  Niagara  Bank  at  a 
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discount,  cannot  be  urged  as  a  ground  for  ex- 
cluding the  $3,000  as  a  credit  on  the  mortgage, 
because  the  stipulation  to  receive  their  bills 
•was  not  accompanied  by  any  agreement  or 
understanding  on  the  part  of  the  respondents 
to  waive  that  credit.  Besides,  the  Bank,  with- 
out such  stipulation,  was  bound  by  law  to  ac- 
cept its  own  bills  in  payment,  (a) 
414*]  *Neither  does  the  erection  of  a  grist- 
mill by  the  mortgagors  raise  an  equity  in  their 
favor.  There  was  no  request  by  the  respond- 
ent to  make  this  expenditure.  If  it  enhanced 
the  value  of  the  premises,  the  appellants  will 
415*]  reap  *the  advantage  on  a  sale  to  satisfy 
the  respondents' judgment. 

I  am  of  opinion  that  the  decree  of  His  Hon- 
or, the  Chancellor,  be  affirmed. 

SAVAGE,  C h.  J.,  concurred. 

SUTHERLAND,  J.,  not  having  heard  the  argu- 
ment, gave  no  opinion. 

Burrows,  Crary,  Dayan,  Ellsworth,  Enos, 
Haight,  Lake,  M'Call,  M' Martin.  Nelson  Smith, 
and  Waterman,  Senators,  concurred. 

STEBBINS,  Senator,  after  stating  the  plead- 
As  all  fraud  on  the  part  of  the  Bank  and 
its  cashier  is  denied,  and  even  all  knowledge 

(a)  Such  is  the  general  rule.  How  far  it  is  quali- 
fied in  case  the  Bank  becomes  insolvent,  and  is  pro- 
ceeded against  under  theAct,  sess.  48,  ch.  325,  sec.  17, 
Apr.  21, 1835, will  appear  by  the  following  decision  of 
Walworth,  Chancellor,  Aug.,  1829.  The  first  case  de- 
nies the  right  of  a  depositor  and  cashier  to  a  prefer- 
ence for  the  deposit  of  the  former,  or  salary  of  the 
latter.  The  second  decision  is  the  one  concerning 
set-off. 

IN  CHANCERY. 

BRTTYN 

v. 
THE  RECEIVER  OF  THE  MIDDLE  DISTRICT  BANK. 

Severyn  Bruyn  was  the  cashier  of  the  Kingston 
Branch  of  the  Middle  District  Bank,  and  at  the  time 
the  Bank  stopped  payment  hewas  a  depositor  to  the 
amount  of  8105.12.  He  was  allowed  an  annual  salary, 
out  of  which  he  was  to  pay  his  own  clerk,  and  was 
also  to  furnish  a  banking  room  for  the  accommoda- 
tion of  the  branch.  He  claimed  to  retain  out  of  the 
moneys  in  the  Bank.at  the  time  it  stopped  payment, 
the  amount  of  his  deposit,  and  an  allowance  for  his 
salary  up  to  that  time  pro  rata.  The  receiver  con- 
tended he  was  to  be  considered  a  mere  creditor  of 
the  Bank,  and  to  receive  his  dividend  with  the  other 
creditors.  The  question  was  by  consent  of  the  par- 
ties submited  to  the  court. 

THE  CHANCELLOR.  The  money  in  the  Bank  did 
not  belong  to  the  cashier,  but  to  the  institution. 
Neither  the  cashier  nor  clerk  had  a  right  toTexercise 
any  control  over  it,  except  so  far  as  they  were  au- 
thorized by  the  directors.  The  cashier  had  no  lien 
upon  it  for  the  payment  of  his  salary  or  deposit;  and 
the  directors  could  not  give  him  such  a  lien  under 
the  provision  of  the  Act  of  1825.  in  contemplation 
of  the  insolvency  of  the  institution.  It  is  evidence 
of  the  fairness  of  the  officers  of  the  branch  that 
they  were  not  informed  of  the  situation  of  the 
mother  bank  in  time  to  withdraw  their  deposits; 
but  it  is  their  misfortune  to  be  left  in  the  same  situ- 
ation as  other  depositors  and  creditors  of  the  insti- 
tution. 

The  receiver  is  authorized  to  allow  such  sum  for 
the  use  of  the  banking  room,  and  to  the  clerk  for 
attending  to  demand  payment,  and  protest  notes 
which  fall  due,  as  he  may  deem  reasonable. 

IN  CHANCERY. 

In  the  Matter  of  THE  RECEIVER  OP  THE  MIDDLE 
DISTRICT  BANK. 

The  receiver  of  the  Middle  District  Bank  submit- 
ted a  variety  of  questions  to  the  court,  for  instruc- 
tions thereon  relative  to  the  discharge  of  his  duties, 
on  which  the  following  directions  were  given. 

THE  CHANCELLOR.  In  the  case  of  Millery,  the 
Receiver  of  the  Franklin  Bank,  Mar.  3,  last,  this 
court  decided  that  any  equitable  offset  which  the 
debtor  had  at  the  time  the  Bank  stopped  payment 
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of  the  respondents'  judgment  at  the  time  of  the 
assignment,  the  question  is  one  of  strict  right: 
whether  a  judgment  creditor  can  enforce  a  set- 
off,  under  these  circumstances,  against  an  as- 
signee for  valuable  consideration. 

*The  opinion  of  the  Court  of  Chan-  [*41ft 
eery  in  favor  of  this  right,  seems  to  proceed 
upon  the  ground  that  the  effect  of  the  judg- 
ment against  Storrs  &  Co.  was  to  bind  all  their 
rights  over  the  mortgaged  premises  as  they  ex- 
isted at  that  time,  and  to  substitute  the  judg- 
ment creditors  in  their  place  :  and  as  Storrs  & 
Co.  then  had  a  right  to  set  off  the  $3,000  on 
the  mortgage,  this  right  became  vested  in  the 
judgment  creditors  of  Storrs  &  Co.  by  virtue 
of  the  judgment. 

What  would  have  been  the  rights  of  a  pur- 
chaser of  the  mortgaged  premises  in  relation 
to  this  set-off,  especially  if  he  had  given  im- 
mediate notice  to  the  mortgagee,  we  are  not 
called  upon  to  determine.  He  might,  with  more 
propriety,  be  said  to  take  the  place  of  the  mort- 
gagor. He  takes  the  land,  and  the  mortgage 
debt  would  be  cast  upon  him.  But  it  appears 
to  me  that  a  judgment  creditor  stands  in  quite 
a  different  situation.  He  is  in  nowise  the  as- 

was  not  altered  by  the  appointment  of  a  receiv- 
er. It  make  no  difference  whether  the  debt  of  the 
Bank  was  then  payable  or  has  become  due  since. 
If  a  debtor  claims  to  offset  bills  which  were  then 
in  the  hands  of  any  other  person  for  his  use,  the  re- 
ceiver should  be  satisfied  he  was  the  real  owner  of 
the  bills  at  that  time;  and  if  the  amount  due  thereon 
is  lost,  that  the  loss  will  legally  and  equitably  fall 
on  such  debtor  and  not  upon  the  person  who  had 
them  for  his  use.  If  the  real  debtor  is  unable  to 
pay,  and  the  receiver  is  compelled  to  resort  to  the 
indorser,  who  is  eventually  to  be  the  loser,  he  has 
the  same  equitable  claim  to  offset  bills  which  he  had 
at  the  time'the  Bank  stopped  payment.  But  no  such 
offset  should  be  allowed  to  an  indorser  where  he  is 
indemnified  by  the  real  debtor,  or  where  the  latter 
can  be  compelled  to  pay. 

An  overdrawing  is  a  debt  due  to  the  Bank;  and 
if  the  person  who  has  overdrawn  his  account  was  at 
the  time  the  Bank  stopped  payment  a  bonafide  hold- 
er of  the  bills  in  his  own  right,  the  same  rule  of  set- 
off  must  be  applied.  The  evidence  on  which  the  re- 
ceiver should  act  in  allowing  offsets  should  be  such 
as  to  satisfy  him  that  the  debtor  could  sustain  such 
offset  in  a  court  of  justice,  if  a  suit  was  brought 
against  him.  If  the  receiver  thinks  proper  to  rely 
upon  the  affidavit  of  the  party,  he  should  at  least 
require  him  to  state  when,  where  and  from  whom 
he  received  the  bills,  and  under  what  circumstances. 

Where  the  debtors  and  their  sureties  are  insolvent, 
and  only  able  to  pay  a  part  of  their  debts,  it  will  be 
no  injury  to  the  creditors  of  the  institution  if  the 
receiver  takes  Middle  District  bills  in  payment ;  but 
in  all  such  cases  the  receiver  should  estimate  such 
bills  at  the  probable  amount  of  dividend  which 
would  be  obtained  thereon:  that  is.  if  the  debtor  is 
able  to  pay  75  per  cent,  of  his  debt,  he  should  not  be 
permitted  to  pay  in  bills  at  par,  when  they  are  in 
fact  worth  less  than  75  per  cent,  in  good  money.  In 
one  of  the  suits  brought  by  the  receiver  of  the 
Green  County  Bank,  the  Supreme  Court  decided, 
after  full  argument,  that  under  the  provisions  of 
the  Act  of  1825,  bills  which  had  been  obtained  by  the 
debtors  of  the  Bank  after  it  stopped  payment,  but 
before  the  appointment  of  a  receiver,  could  not  be 
offset :  that  the  equitable  right  of  the  debtors  to  a 
set-off  was  not  altered  by  the  neglect  of  the  Attor- 
ney-General to  apply  and  obtain  the  appointment 
of  a  receiver  immediately.  This  must  be  consid- 
ered the  legal  rule  by  which  the  receiver  is  to  be 
governed.  It  having  been  decided  there  was  no  off- 
set at  law  in  such  cases,  there  can  be  no  pretense 
for  claiming1  it  in  equity,  as  it  is  wholly  opposed  to 
every  principle  of  equity  and  justice. 

If  bills  of  the  Bank  were  taken  to  exchange,  and 
remained  on  hand  at  the  time  the  Bank  stopped 
payment,  they  should  be  returned;  but  if  the  agent 
had  parted  with  the  bills,  it  would  be  manifestly  un- 
just to  allow  him  to  receive  Middle  District  bills 
afterwards  to  offset. 
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signee  of  the  debtor,  before  sale  under  his 
judgment.  He  has  no  Interest  in  the  land,  but 
a  naked  lien  upon  it,  in  case  no  personal  prop- 
erty can  be  found  to  satisfy  his  debt.  He  has 
his  election  to  avail  himself  of  that  lien  or  not; 
and  the  effect  of  his  lien  upon  the  land  depends 
not  only  upon  his  election,  but  upon  other  cir- 
cumstances. He  does  not  succeed  to  the  rights 
of  the  judgment  debtor  even  over  the  land.  Its 
value  may  be  essentially  impaired  by  a  wrong- 
doer, and  he  has  no  remedy  ;  his  security  may 
be  lessened  in  many  ways,  and  he  is  without 
redress,  which  belongs  only  to  the  judgment 
debtor.  If  the  lien  of  a  judgment  entitles  the 
-creditor  to  avail  himself  of  a  demand  in  the 
hands  of  his  debtor  by  way  of  set-off,  to  reduce 
the  amount  of  a  prior  incumbrance,  I  perceive 
no  reason  why,  upon  the  same  principle,  he 
might  not  claim  the  benefit  of  a  right  of  action 
possessed  by  the  debtor  for  an  injury  to  the 
estate,  by  means  of  which  the  judgment  se- 
curity was  diminished. 

Such  a  principle,  I  believe,  has  never  been 
extended  beyond  the  case  of  a  collusion  and 
fraudulent  deterioration  of  the  property  sub- 
ject to  a  lien,  with  intent  to  prejudice  the  in- 
<;umbrancer.  This  rests  upon  the  familial- 
principle  that  fraud  and  damage  constitute 
grounds  of  an  action  on  the  case.  (11  Johns., 
136.) 

417*]  *I  cannot  agree,  therefore,  that  the 
respondents,  by  obtaining  a  judgment  against 
Storrs  &  Co.  succeeded  to  the  rights  of  set-off 
which  Storrs  &  Co.  might  have  had  as  against 
the  mortgage  of  Williams.  But  what  were  those 
rights  ?  They  held  a  demand  against  Will- 
iams, and  Williams  held  the  mortgage  against 
them.  The  right  of  set-off,  if  such  it  may  be 
-called, was  certainly  a  very  imperfect  one,  and 
liable  to  be  defeated  without  the  assent  of 
Storrs  &  Co.  Suppose  Williams  had  omitted 
to  enforce  his  mortgage  until  he  had  been  made 
liable  as  indorser,  and  paid  the  note  of  Storrs 
&  Co.  in  the  Bank,  or  until  he  had  in  any 
other  way  acquired  a  demand  against  Storrs  & 
Co.  to  the  amount  of  $3,000,  surely  he  might 
have  met  this  claim  of  set-off  by  a  counter 
•claim  to  balance  it.  The  right,  therefore,  de- 
pends upon  other  circumstances  than  the  ex- 
istence of  the  demand  and  the  volition  of 
Storrs  &  Co.  Again  ;  suppose  Williams  had 
tendered  the  $3,000  to  Storrs  &  Co.,  I  appre- 
hend they  would  not  have  been  at  liberty  to 
reject  the  money,  and  insist  upon  the  set-off  ; 
for  Williams  was  not  bound  to  receive  part  of 
his  mortgage  debt  in  that  way.  So,  too,  if 
Williams  had  actually  paid  the  $3,000  to 
Storrs  &  Co.  after  the  respondents'  judgment, 
and  without  notice,  I  am  at  a  loss  to  conceive 
why  the  respondents  should  avoid  that  pay- 
ment ;  and  yet  it  must  be  avoided,  or  the  re- 
spondents' right  of  set-off  could  not  be  en- 
forced. If  Storrs  &  Co.  had  a  perfect  right  to 
set  off  this  demand,  and  the  respondents  in 
virtue  of  their  judgment,  succeeded  to  that 
right,  it  certainly  would  not  answer  to  suffer 
payment  to  be  made  to  Storrs  &  Co. ;  for  in  this 
way  the  respondents'  right  would  be  sacrificed; 
and  it  appears  to  me  to  be  no  answer  to  say  that 
such  payment  would  have  enabled  Storrs  & 
Co.  to  repay  the  same  sum  to  reduce  the  in- 
cumbrance ;  for  however  enabled  they  might 
have  been  to  do  so,  there  possibly  might  have 
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been  an  unwillingness.  If  the  rights  of  the 
respondents.as  judgment  creditors,  are  such  as 
are  contended  for,  I  perceive  no  other  mode 
of  enforcing  them  but  by  giving  the  judgment 
the  same  effect  as  an  assignment  of  the  de- 
mand by  Storrs  &  Co.  and  notice  to  Williams, 
and  ^holding  all  subsequent  payments  fraud- 
ulent. 

This  doctrine  appears  to  me  to  be  fraught 
with  extensive  mischief.  It  makes  the  docket- 
ing of  a  judgment  notice  to  all  *prior  [*41  8 
incumbrances  to  close  their  dealings  with  the 
judgment  debtor  ;  and  as  the  balances  may 
then  happen  to  be,  so  they  must  remain  until 
the  winding  up  of  the  whole  concern.  If  a  prior 
mortgage  or  judgment  creditor  happens  to 
have  moneys  of  the  judgment  debtor  in 
his  hands  for  A  temporary  purpose ;  for  in- 
stance, a  loan  for  a  single  day,  he  is  not  at  lib- 
erty to  rspay  it,  but  it  must  be  considered  a 
payment  in  reduction  of  the  amount  of  his  lien. 
It  is  placing  the  docketing  of  a  junior  judg- 
ment on  the  footing  of  a  bill  filed  to  reduce 
prior  incumbrances,  and  restraining  the  ordi- 
nary course  of  dealing  between  debtor  and 
creditor. 

Justice  requires  the  rights  of  a  junior  in- 
cumbrancer  should  not  be  prejudiced  by  any 
arrangement  between  the  debtor  and  a  prior 
incumbrancer,  to  change  the  application  of 
payments  actually  made  in  reduction  of  the 
prior  incumbrance  ;  but  whether  sound  policy 
requires  that  a  judgment  creditor  should,  by 
obtaining  his  judgment,  acquire  a  lien  upon 
the  demands  existing  in  favor  of  his  debtor,  in 
nowise  connected  with  liens  upon  the  estate, 
and  so  inconvenient  and  dangerous  to  other 
creditors,  is,  in  my  judgment,  extremely  ques- 
tionable. 

The  right  of  Storrs  &  Co.  to  make  this  set- 
off,  was  not,  therefore,  an  absolute  right  in 
them,  but  rather  a  privilege  of  which  they 
might  avail  themselves,  if  they  should  after- 
wards happen  to  be  placed  in  a  proper  situa- 
tion to;do  so — a  privilege  depending  upon  cir- 
cumstances beyond  their  control  ;  and  one  of 
which  the  respondents,  as  judgment  creditors, 
did  not,  and  could  not  succeed. 

The  mortgage  was  assigned  by  Williams  to 
the  Bank  of  Niagara  for  a  valuable  considera- 
tion, to  the  amount  then  due  upon  it,  in  the 
fair  course  of  business  ;  and  the  question  then 
arises,  what  are  the  rights  of  the  Bank  as 
such  assignees  ? 

They  took  it,  undoubtedly,  subject  to  all  the 
equity  existing  between  the  original  parties, 
and  with  this  qualification, our  courts  are  in  the 
daily  habit  of  protecting  an  assignee  of  paper 
not  negotiable. 

At  the  time  of  the  assignment,  the  accounts 
between  Storrs  &  Co.  and  Williams  were  ad- 
justed, and  Williams  paid  the  $3,000  on  the 
note  of  Storrs  &  Co.  in  the  Bank,  so  that,  be- 
yond *all  doubt,  Storrs  &  Co.  would  [*419 
have  no  claim  to  set  off  against  the  mortgage 
in  the  hands  of  the  Bank. 

The  transaction  being  a  fair  one.and  the  pur- 
chase having  been  made  by  the  Bank,  not  with 
any  intent  to  prejudice  the  lien  of  the  re- 
spondents, but  to  secure  their  own  demands 
against  the  parties  to  the  mortgage,  and  the 
amount  due  upon  the  mortgage  being  ascer- 
tained and  assented  to  by  both  the  parties  to 
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it,  ought  not  the  equity  of  the  Bank  to  be  con- 
sidered as  strong  as  that  of  the  respondents  ? 

It  was  held,  in  the  case  of  Henry  v.  Brown, 
19  Johns.,  49,  that  a  debtor,  who,  on  being 
notified  of  the  assignment  of  his  security.neg- 
lected  to  assert  his  set-off,  and  promised  to  pay 
the  assignee,  was  not  at  liberty  afterwards  to 
avail  himself  of  his  set-off,  though  a  fair  one, 
existing  in  his  favor  at  the  time  of  the  assign- 
ment. In  this  case,  the  respondents  did  not 
attempt  to  assert  the  claim  of  set-off,  until 
long  after  they  had  actual  notice  of  the  assign- 
ment ;  nor  until  after  they  had  made  part  pay- 
ment, and  deposited  funds  sufficient  for  pay- 
ment of  the  whole  amount  claimed  by  the 
Bank. 

There  is  much  public  convenience  in  the  fa- 
cilities which  are  afforded  to  the  transfer  of 
securities  not  negotiable  by  law,  and  much 
good  sense  in  the  protection  which  the  law 
proffers  to  the  assignee  of  such  securities.  But 
the  protection  must  be  very  insufficient,  if  the 
purchaser  is  bound,  at  his  peril,  to  search  out 
such  complicated  equities  as  may  have  existed 
between  the  parties  to  the  instrument,  at  the 
respective  periods  when  judgments  may  have 
been  docketed  against  the  obligor.  (Vide  2 
Johns.  Ch.,  443,  449.)  The  rule,  as  I  under- 
stand it,  is  a  simple  one,  easily  understood,  and 
under  it,  the  purchaser  always  has  it  in  hie 
power  to  ascertain  the  true  state  of  his  secu- 
rity. He  takes  it  subject  to  the  balance  of  ac- 
counts between  the  parties  to  the  instrument, 
if  any  balance  exists  in  favor  of  the  obligor  at 
the  time  of  the  transfer.  I  think  he  is  not 
bound  to  inquire  into  the  state  of  accounts  at 
any  prior  period. 

Without  further  adverting,  therefore,  to  the 
•evidence  of  acquiescence  in  this  assignment 
by  the  respondents,  or  to  any  advantage  which 
they  may  have  derived  from  the  stipulation 
entered  into  by  the  Bank  as  to  the  payment  of 
42O*]  the  mortgage  *money,  in  my  opinion 
they  are  not  entitled,  as  judgment  creditors  of 
Storrs  &  Co.,  to  have  the  demand  of  $3,000, 
which  Storrs  &  Co.  held  against  the  mortgagee 
at  the  time  of  their  judgment,  applied  upon 
the  mortgage  in  the  hands  of  the  Bank  of 
Niagara. 

Gardiner,  Hart  and  Oliver,  Senators,  con- 
curred. 

Decree  affirmed. 

Affirming  Hopk.,  579. 

Cited  in— 3  Sandf.  Ch.,  311 ;  10  N.  Y.,  361 ;  42  N.  Y., 
99;  30  Barb.,  273;  34  Barb.,  330;  50  Barb.,  345;  12 
How.  Pr.,  67 ;  30  How.  Pr.,  100. 


WILLIAM  BAKER,  Impleaded  with  CHRIS- 
TIAN H.  KAUFFMAN,  Appellant, 

v. 
FRANCIS  STACKPOOLE,  Respondent. 

1.  Partnership — Admission  by  One  Partner 
after  Dissolution,  does  not  Bind  Others — 2 . 
Application  of  Payments — Debtor  may  Direct 


—If  He  Fails  to  do  so,  Creditor  may  make 
such  Application — Rules  of  Presumption  upon 
which  Law  Proceeds  when  neither  makes  Ap- 
plication —  Payment  Applied  on  Existing, 
rather  than  Subsequent  Debt — Payment  by 
One,  Applied  on  Individual,  rather  than  Joint 
Debt. 

The  admission  of  one  partner,  either  of  an  ac- 
count or  any  fact,  made  after  the  dissolution  of  the 
partnership,  is  not  admissible  as  evidence  to  affect 
any  other  member  of  the  firm. 

A  person  indebted  to  the  same  creditor  on  differ- 
ent accounts  or  demands,  and  making  payment, 
may  apply  the  payment  to  which  account  or  de- 
mand he  pleases ;  and  if  he  fails  to  make  the  appli- 
cation, the  creditor  may  apply  the  payment  to 
which  account  or  demand  he  pleases. 

Where  neither  party  makes  an  appropriation,  the 
law  will  appropriate  the  payment  upon  certain 
rules  of  presumption.  The  authorities  to  this  point 
examined. 

Where  A  has  a  demand  against  B  and  C,  and  a 
more  recent  demand  against  B  alone,  who  makes  an 
indefinite  payment,  semble  the  law  will  appropriate 
the  payment  first  to  the  extinguishment  of  the  in- 
dividual demand ;  and  then  the  residue,  if  any,  to 
the  extinguishment  of  the  joint  demand,  though  if 
both  demands  were  against  B  alone,  it  might  appro- 
priate the  payment  first  to  the  extinguishment  of 
the  oldest  debt. 

But  in  such  case  A  cannot  wait,  after  the  pay- 
ment, till  B  becomes  further  indebted,  and  then  ap- 
propriate the  payment  to  the  extinguishment  of  the 
newly  created  demand,  leaving  the  previous  de- 
mands unpaid. 

In  no  case  can  a  creditor  who  receives  payment 
generally,  retain  and  appropriate  it  to  the  extin- 
guishment of  a  demand  created  after  the  payment, 
leaving  a  prior  demand  unpaid. 

Citations— 1  Taunt.,  104 ;  2  Bay,  533 ;  3  Johns.,  536 ; 
15  Johns.,  434 ;  7  Cow.,  650 ;  2  Str..  1194 ;  1  Mer.,  584  to 
610 ;  9  Mod.,  427 ;  14  East,  239 ;  5  Taunt.,  506 ;  Ld. 
Raym.,  287 ;  Peake,  N.  P.,  64. 

ON  appeal  from  the  Court  of  Chancery.  The 
pleadings,  report  of  the  master,  and  de- 
cision of  the  court  below,  so  far  as  they  are 
material,  were  as  follows  : 

The  bill  was  filed  Sep.  1,  1821 ;  and  charged 
that  some  time  in  Aug.,  1817,  the  defendant 
below,  Kauffman  *and  the  respondent  [*4  21 
Stackpoole,  purchased  jointly  the  brig  William 
Henry,  each  one  undivided  half.  That  shortly 
after  the  respondent  proceeded  in  the  brig  to 
Havre  de  Grace,  in  France,  and  back  to  N.  Y. ; 
the  net  profits  of  the  voyage,  for  joint  account, 
being  upwards  of  $1,200,  the  whole  of  which 
was  received  by  Kauffman.  That  after  the 
purchase,  and  previous  to  the  return  of  the 
brig  to  N.  Y.,  the  defendants  below,  Kauff- 
mau  and  Baker,  formed  a  partnership,  where- 
by Baker  became  part  owner  in  Kauffman's 
share  of  the  brig.  That  after  the  partnership, 
and  some  time  in  Jan.,  1818,  the  respondent 
proceeded  with  the  brig  as  master  on  a  second 
voyage  to  Havre,  with  a  cargo,  partly  belong- 
ing to  Kauffman  and  Baker,  and  partly  to 
others,  on  freight,  the  moneys  received  for 
which  exceeded  $3,000,  which  the  respondent, 
by  Kauffman  and  Baker's  instructions,  invested 
in  merchandise,  with  which,  and  other  goods 
on  freight  and  passengers  on  board  the  brig, 
the  respondent  returned  to  N.  Y.  in  May,  1818. 


NOTE. — 1.  Partnership  —  Admissions  by  former 
partners  after  dissolution— Inadmissible  to  bind  co- 
partners—Statute of  Limitations.  2.  Application  of 
payments — Admissions  made  subsequent  to  dissolu- 
tion, by  one  partner  do  not  bind  copartners.  Hack- 
ley  v.  Patrick,  3  Johns.,  536,  note ;  Walden  v.  Sher- 
burne,  15  Johns. ,  409 ;  Gleason  v.  Clark,  ante,  p.  57 ; 
Bank  of  Vergennes  v.  Cameron ,  7  Barb.,  143 ;  Van 
Kruen  v.  Parmelee,2  N-  Y.,  523 ;  Hopkins  v.  Banks, 
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7  Cow.,  650 ;  Brisban  v.  Boyd,  4  Paige,  17;  Nichols  v. 
White,  85  N.  Y.,  531 :  Mercer  v.  Sayer,  Anth.  N.  P., 
119 ;  Burns  v.  McKenzie,  23  Cal.,  101 ;  Hamilton  v- 
Summers,  12  B.  Mon.,  11 ;  Wilson  v.  Torbet,  3  Stew., 
296 ;  Barringer  v.  Sneed,  3  Stew.,  301 ;  Bispham  v. 
Patterson,  2  McLean,  87 ;  Pope  v.  Risley, 23  Mo.,  185; 
Meggett  v.  Finney,  4  Strobh.,  220 ;  Conery  v.  Hayes, 
19  La.  Ann.,  335 ;  Chardon  v.  Oliphant,  3  Brev.,  183 : 
Yandes  v.  Lefavour,  2  Blackf.,  371;  White  v.  Union 
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That  the  net  profits  of  the  voyage  exceeded 
$2,000,  and  all  the  profits  and  proceeds  were 
received  by  the  defendants  below.  That  about 
June  1,  1818,  the  defendants  below,  or  one  of 
them,  urging  the  respondent,  he  agreed  to  be- 
come interested  to  the  extent  of  the  balance 
then  due  him  from  the  defendants  below  on 
the  account  of  the  two  previous  voyages,  after 
deducting  his  share  of  expense  in  fitting  for 
the  purpose,  in  a  purchase  of  cotton  for  part 
of  a  cargo  of  the  brig  from  Savannah  to 
Havre.  That  he  did  not  know  the  extent  of 
such  balance,  and  could  not  ascertain  it  from 
the  defendants  below.  That  he  directed  the 
defendants  below  to  ship  the  cotton  in  his  own 
name,  with  a  separate  invoice  and  bill  of  lad- 
ing, which  they  neglected  to  do.  That  in 
June,  1818,  the  "respondent  sailed  in  the  brig 
for  Savannah,  addressed  to  R.  &  J.  Bolton, , 
merchants  there,  by  whom  a  cargo  of  cotton 
was  furnished  for  the  brig,  partly  on  freight 
and  partly  on  account  of  the  defendants  be- 
low. That  with  this  cargo  he  sailed  from 
Savannah  to  Havre,  where  he  arrived  in  Aug., 
1818  ;  that  the  freight  of  the  voyage,  about 
$4,000,  was  collected  by  Baker  in  Havre,  who 
also  took  charge  of  the  cotton  belonging  to  the 
422*J  respondent  *and  the  defendants  be- 
low, and  made  arrangements  for  the  sale  and 
disposition  of  the  proceeds.  But  Baker  there 
declined,  though  requested,  to  give  the  re- 
spondent an  account  of  his  interest  in  the1  cot- 
ton, and  appropriated  all  the  freight  money, 
alleging  that  he  wanted  it  to  pay  a  debt  due 
from  the  defendants  below  to  Opperman.Man- 
drott  &  Co. ,  of  Havre.  That  the  brig  sailed 
from  Havre  with  a  full  cargo,  together  with 
passengers,  among  whom  was  Baker,  one  of 
the  defendants  below,  and  arrived  at  N.  Y.  in 
Dec.,  1818;  and  that  the  freight  and  passage 
money  was  received  by  the  defendants  below, 
for  which  they  had  not  accounted,  and  the  re- 
spondent could  not,  therefore,  state  the  amount. 
That  about  the  beginning  of  Feb.,  1819,  the 
brig  was  chartered  for  a  voyage  to  Limerick, 
in  Ireland,  where  she  arrived  in  Mar.  follow- 
ing, whence  she  returned  with  passengers  in 
Aug.  following;  when  the  brig  was  libeled  on 
a  bottomry  bond  executed  by  the  respondent, 
in  the  District  Court  of  N.  J. ,  and  taken  into 
the  custody  of  the  Marshal.  That  the  defend- 
ant below,  Kauffman,  who  had  shortly  before 
dissolved  his  partnership  with  Baker, the  other 
defendant  below,  bonded  the  brig.and  she  was 
released  and  taken  into  his  exclusive  custody; 
and  he,  without  consulting  the  respondent,  his 
joint  owner,  sent  her  to  Lisbon,  with  a  cargo 
on  freight,  under  the  command  of  a  stranger 
as  master.  That,  at  Lisbon,  a  return  cargo  of 
salt  was  purchased  with  the  freight  of  the  out- 
ward voyage,  one  half  of  which  belonged  to 
the  respondent,  with  which,  and  other  mer- 
chandise on  freight,  she  proceeded  on  her 
voyage  for  N.  Y.,  but  was  surveyed  and  con- 
demned at  an  intermediate  port  (St.  John's, 


Porto  Rico)  as  unsea worthy;  and  Kauffman, 
one  of  the  defendants  below,  or  his  assigns, re- 
ceived $2,600  insurance  money  on  the  brig, 
$1,700  on  the  cargo  and  $700  on  the  freight  for 
the  return  voyage,  he  having  abandoned  to  the 
underwriters  ;  one  half  of  all  which  sums  the 
respondent  claimed,  with  his  wages  for  the 
whole  voyage  out  and  home  ;  Kauffman  hav- 
ing agreed  that  he  (the  respondent)  should  act 
as  master.  The  respondent  also  claimed  large 
sums  for  wages  as  master,  against  Kauffman, 
with  large  expenses  and  disbursements  while- 
acting  as  master  of  the  brig  ;  and  that  the  de- 
fendants *below  owed  the  respondent  [*423 
$5,000  in  respect  to  their  dealings  set  forth  in 
the  bill ;  which  prayed  an  account. 

Kauffman,  one  of  the  defendants  below,  an- 
swered Nov.  28,  1821,  admitting  the  purchase 
of  the  brig,  the  first  voyage  to  Havre  and  back 
as  stated  in  the  bill,  and  annexed  an  account 
with  the  brig  and  the  respondent  respecting 
the  voyages  ;  admitting  the  partnership  with 
Baker,  the  other  defendant  below  ;  but  deny- 
ing that  Baker  became  interested  in  the  brig  ;. 
and  asserted  that  he  (K.)  still  continued  to  own 
one  half,  though  the  accounts  were  made  out 
in  the  name  of  the  firm  during  its  continuance- 
— admitting  the  second  voyage  to  and  return 
from"  Havre  ;  the  outward  voyage  being  on 
freight  amounting  to  $2,351.88,  which  was  in- 
vested by  the  consignees  at  Havre  (not  by  the 
respondent)  in  plaster  of  Paris  and  hair-nets, 
which,  with  the  merchandise  on  freight,  and 
passengers,  formed  the  return  loading  to  N.  Y. 
He  denied  that  the  respondent  was  entitled  to 
half  a  share  in  the  brig  or  her  earnings,  he  not 
having  paid  one  half  the  price  in  full ;  but  his 
interest  was  only  4  out  of  11  parts ;  yet  he  ad- 
mitted that  (wishing  to  act  liberally)  he  al- 
lowed the  respondent  half  of  the  proceeds  of 
investment,  and  half  the  freight  and  passage 
money  of  the  return  voyage  ;  the  whole  profits 
of  the  second  voyage  being  only  $1,472.81,  of 
which  he  annexed  an  account ;  that  the  brig 
on  her  voyage  from  Savannah  to  Havre  (the 
third  voyage),  was  laden  with  cotton,  the  one 
third  of  which  was  shipped  on  the  joint  ac- 
count of  the  respondent  and  Kauffman  ;  and 
he  denied  that  the  respondent's  interest  was 
limited  to  the  extent  of  his  moneys  in  the  hands 
of  the  defendant's  below,  after  deducting  the 
respondent's  share  of  the  expenses  in  the  ship- 
ment ;  and  denied  any  direction  for  a  separate 
invoice  and  bill  of  lading.  He  admitted  the 
sailing  from  Savannah  with  the  cotton,  and 
that  the  respondent  paid  a  part  of  the  disburse- 
ments (in  the  whole  $265.32)  out  of  his  own 
funds,  Kauffman  paying  the  residue  :  and  in- 
sisted that  the  freight  out  was  only  $3,353.56 
and  was  collected  by  the  consignees.  He  denied 
the  other  transactions  charged  to  have  taken 
place  at  Havre  ;  insisted  there  was  a  loss  on 
the  cotton  of  about  $5,200 ;  denied  disburse- 
ments *by  the  respondent  in  any  of  [*424 
the  voyages  ;  insisted  that  the  respondent  re. 


Ins.  Co.,  1  Nott  &  McC.,  556.  But,  see,  Mann  v.  Locke, 
11  N.  H.,  246 ;  Simpson  v.  Geddes,  2  Bay,  533 ;  Ken- 
drick  v.  Campbell,  1  Bailey,  522;  Taylor  v.  Hillyer, 
3  Blackf.,  433 ;  Gay  v.  .Bowen,  8  Met.,  100;  Cody  v. 
Shepherd,  11  Pick.,  400. 

Statute  of  limitations— New  promise  by  a  partner 
or  joint  debtor. 

There  is  a  conflict  of  authority  as  to  whether  an  ad- 
mission by  one  partner,  after  dissolution,  takes  the 
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debt  out  of  the  statute  as  to  copartners.  See  John- 
son v.  Beardslee,  15  Johns.,  3,  note. 

See,  generally,  Lansing'  v.  Gaine,  2  Johns.,  300, 
note ;  Hackley  v.  Patrick,  3  Johns.,  536,  note ;  Rey- 
nolds v.  Cleveland,  4  Cow.,  163,  note  and  other  notes 
there  cited ;  Kelly  v.  Hurlburt,  5  Cow.,  534,  note. 

2.  Application  of  payments.  See  Pattiaon  v.  Hull, . 
post,  p.  747,  note. 
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ceived  and  converted  moneys  to  his  own  use  ; 
admitted  the  return  to  N.  Y. ;  and  annexed  an 
account  of  the  outward  and  homeward  voy- 
ages, showing  a  balance  due  Kauffman  of  $2,- 
638.07,  including  a  charge  for  embezzlements 
through  the  respondent's  neglect.  The  balance 
he  carried  to  general  account.  He  admitted 
the  voyage  to  Limerick,  where  the  respondent 
received  all  the  freight  and  passage  money, 
$3,086 ;  that  the  brig  was  chartered  for  the 
voyage  out  about  the  time  mentioned  in  the 
respondent's  bill;  that  the  partnership  of  Kauff- 
man and  Baker,  the  defendants  below,  was 
dissolved  in  Feb.,  1819,  which  the  respondent 
knew  before  sailing  on  the  outward  voyage  to 
Limerick;  insisted  that  he  (Kauffman)  was  put 
to  damage  by  a  seizure  of  the  vessel  at  Ireland, 
in  consequence  of  the  illegal  conduct  of  the 
respondent ;  that  one  demand,  for  which  the 
vessel  was  libeled  in  N.  J.,  was  paid  by 
Kauffman ;  that  several  months  after  her  ar- 
there  the  brig  was  again  libeled  under  pretense 
of  bottomry,  in  N.  J. ;  bonded  and  released  to 
Kauffman,  who  prepared  her  for  sea  at  great 
expense  ;  and  with  the  assent  of  one  Smith, 
who  claimed  to  be  the  assignee  of  the  respond- 
ent's interest  the  vessel  was  sent  to  Lisbon  on 
Kauffrnan's  individual  account;  that  the  pro- 
ceeds of  the  voyage  there  were  laid  out  in 
purchasing  salt,  with  which,  and  10  pipes  of 
wine  on  freight,  she  proceeded  on  her  return 
voyage  to  N.  Y.  ;  but  was  surveyed,  con- 
demned, abandoned,  &c.,  at  an  intermediate 
port  (St.  Johns),  as  stated  in  the  bill.  Kauff- 
man annexed  an  account  of  the  voyage  from 
N.  Y.  to  Lisbon, and  thence  to  St.  Johns,  show- 
ing a  balance  in  favor  of  the  brig  of  $178.08. 
Accounts  with  the  brig  were  also  annexed  to 
the  answer,  of  all  the  voyages  mention  in  the 
respondent's  bill,  and  a  general  account  with 
the  respondent. 

Dec.  14,  1821,  Baker,  the  other  defendant 
below,  answered,  admitting  his  entering  into 
partnership  with  Kauffman,  in  Oct.,  1817,  but 
denying  his  part  ownership  in  the  brig.  He 
insisted  that  the  respondent  was  jointly  con- 
cerned with  Kauffman  in  one  third  of  the  cot- 
ton shipped  on  the  third  voyage  to  Havre;  de- 
425*]  nied  that  the  respondent's  *interest  in 
the  cotton  was  confined  to  the  amount  of  his 
moneys  with  Kauffman  or  Kauffman  and 
Baker,  or  any  directions  to  ship  the  respond- 
ent's share  of  the  cotton  in  his  own  name,  with 
a  separate  invoice  and  bill  of  lading.  He  in- 
sisted that,  on  the  contrary,  whenever  the  re- 
"spondent  spoke  to  the  defendant  Baker,  about 
the  129  bales  of  cotton  (this  being  the  amount 
of  the  one  third  in  which  he  was  interested), 
he  addressed  himself  to  Baker  as  the  half  own- 
er of  it.  Baker  denied  the  transactions  at  Havre 
imputed  to  him  by  the  bill;  insisted  that  the  co- 
partnership between  the  defendants  below  was 
dissolved  in  Jan.,  1819;and  concurred  in  other 
respects  with  Kauffrnan's  answer,  so  far  as  the 
matters  in  it  were  within  his  (Baker's)  knowl- 
edge. 

The  respondent  filed  a  general  replication, 
and  various  proofs  were  taken  on  the  points 
disputed  between  the  parties. 

June  19,  1822,  the  Chancellor  made  an  order 
of  reference  to  a  master  to  take  and  state  the 
accounts  of  the  parties. 

The  report  recited  that  the  master  had  been 
COWEN  9. 


attended  by  the  solicitor  and  counsel  of  the  re- 
spondent and  of  Kauffman  ;  and  having  pro- 
ceeded to  take  the  accounts  directed  by  the 
order,  he  found  that  there  was  due  to  the  re- 
spondent from  Kauffman  $2,095.79;  and  stated 
how  he  disposed  of  a  claim  of  commissions 
and  port  money  by  the  respondent  against 
Kauffman. 

The  master  further  stated  that  it  had  been 
admitted  before  him,  on  the  part  of  the  de- 
fendant, "that  the  interest  of  the  complainant 
(respondent)  in  a  certain  parcel  of  cotton 
shipped  from  Savannah  onboard  the  brig  Will- 
iam Henry,  on  her  voyage  to  Havre,  was  to 
the  amount  of  his  funds  then  in  the  hands  of 
the  defendants;"  and  the  master  stated,  that  in 
order  to  ascertain  the  amount,  he  had  ascer- 
tained the  available  funds  and  cash  balance  in 
the  hands  of  the  defendants  belonging  to  the 
respondent  May  8,  1818,  which  he  had  taken 
as  the  date  of  the  commencement  of  the  advent- 
ure :  that  on  this  basis  the  amount  invested 
by  the  respondent  in  the  cotton  was  $1,341.38. 

The  master  then,  after  disposing  of  the  items 
charged  by  Kauffman  lor  embezzlements,  re 
ported  that  the  principal  questions  *in  [*426 
dispute  between  th'e  parties  arose  from  trans- 
actions on  the  voyage  to  Limerick,  and  the  re- 
turn to  Amboy,  N.  J.  ;  that  the  vessel  sailed 
(with  a  view  to  this  voyage)  from  N,  Y.  in 
Feb.,  1819,  Kauffman  then  being  indebted  to 
the  respondent  in  $1,256.20,  by  reason  of  the 
brig's  account  on  the  third  voyage  to  Havre 
solely  (the  balance  of  the  two  prior  voyages 
being  then  justly  held  by  the  defendant  as  the 
amount  of  the  respondent's  investment  in  cot- 
ton.) That  the  vessel  arrived  at  Limerick,  and 
having  discharged  her  cargo  and  procured  pas- 
sengers for  her  return  home,  sailed  thence 
Apr,,  15,  1819.  That  after  her  arrival  at  Lim- 
erick, and  before  her  being  detained,  as  the  re- 
port afterwards  mentioned,  the  respondent  was 
a  creditor  of  Kauffman  in  about  $1,680,  charg- 
ing the  respondent  with  his  share  of  disburse- 
ments and  responsibilities  of  the  defendant  (K) 
in  the  outfit  of  the  vessel,  and  crediting  him 
with  one  half  his  wages  and  other  perquisities 
at  that  time,  and  with  his  proportion  of  the 
cotton  sold  at  Havre  prior  thereto  (which  pro- 
ceeds were  credited  to  the  adventure  in  the 
books  of  Kauffman  in  May,  1819,  and  were 
credited  as  sold  by  the  consignees  in  Havre  in 
March,  1819).  It  appeared  that  the  respondent 
received  at  Limerick  the  whole  of  the  outward 
freight  and  the  whole  of  the  passage  money 
paid  by  the  passengers,  to  be  conveyed  in  her 
to  the  tl.  S.  on  the  return  voyage,  amounting 
in  the  whole  to  $3,086.35;  that  one  half  of 
that  sum  belonging  to  the  respondent,  the 
other  half  being  set  off  against  the  sum  then 
due  from  Kauffman,  would  leave  a  balance 
against  him  of  $140.  That  the  vessel  proceeded 
from  Limerick  about  Apr.  15, 1819,  to  Kilrush, 
where  she  was  arrested  by  the  collector  for  ex- 
ceeding the  number  of  passengers  allowed  her 
by  Act  of  Parliament.  The  master  then  detailed 
the  particulars  of  the  arrest  and  detention, 
which  was  till  May  24,  1819,  when  the  vessel 
was  further  detained  for  another  cause,  in  con- 
sequence of  which  considerable  expense  was  in- 
curred and  disbursed  by  the  respondent,  and 
by  Kauffman  after  the  vessel  reached  N.  Y.  ; 
but  the  master  acquitted  the  respondent  of  all 
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blame,  and  held  that  the  expenses  should  be 
charged  to  the  vessel.  He  then  reported  that 
427*]  the  respondent,  having  applied  *his 
receipts  for  the  outward  voyage  to  Limerick, 
to  pay  his  own  debts  there,  bottomried  the  ves- 
sel for  $2,870,  at  a  premium  of  $204  ;  and  she 
then  sailed  July  6,  1819.  That  more  money 
was  obtained  on  bottomry  than  was  necessary, 
and  he,  therefore,  charged  the  respondent  with 
all  expenses  resulting  from  it.  That  the  ves- 
sel arrived  at  Amboy,  N.  J.,  Aug.  30,  1819, 
where  she  was  libeled  for  seamen's  wages,  the 
expenses  of  which  proceeding  the  master 
charged  to  Kauffman.  The  master  further  re 
ported  that  in  Apr. ,  1820,  the  vessel  was  li- 
beled on  the  bottomry  bond  ;  but  was  finally 
given  up  to  Kauffman,  in  Aug.  of  the  same 
year,  upon  his  bond,  and  went  upon  a  voyage 
to  Lisbon  for  him  ;  and  upon  her  return,  was 
compelled  to  put  in  to  St.  Johns,  Porto  Rico, 
where  she  was  condemned  as  unseaworthy  ; 
and  the  defendant  Kauffman  received  $2,600 
insured  upon  her  voyage,  for  one  half  of  which, 
the  master  concludes,  Kauffman  should  an- 
swer to  the  respondent. 

The  master  further  reported  that  it  was 
proved  before  him  that  the  partnership  be- 
tween the  defendants  was  dissolved  Feb.  12, 
1819,  and  the  dissolution  advertised  in  a  N.  Y. 
paper  Feb.  19,  1819;  that  the  brig  was  regis- 
tered at  the  custom-house  as  belonging  to 
Kauffman  and  the  respondent,  and  continued 
so  from  Aug.  16,  1817,  to  Apr.  18,  1821,  after 
her  condemnation  as  unseaworthy;  that  on  the 
formation  of  the  partnership  between  Kauff- 
man and  Baker,  the  brig  was  brought  into  the 
books  of  the  partnership  as  part  of  its  stock, 
as  follows.by  an  entry  in  the  journal  of  "Capi- 
tal Dr.  to  Christian  H.  Kauffman,  for  sundry 
vessels  brought  into  the  partnership  concern, 
and,  among  other  items,  to  one  half  of  the 
brig  William  Henry,  at  a  valuation  of  $1,750." 
The  master  further  reported,  that  some  testi- 
mony had  been  adduced  to  him  respecting  dec- 
larations of  Baker  as  to  his  part  ownership  of 
the  vessel.  From  the  whole,  he  concluded 
that  no  partnership  was  constituted  between 
the  respondent  and  Baker  in  relation  to  the 
brig,  by  the  sub-contract  between  Baker  and 
Kauffman,  for  a  participation  in  the  moiety  of 
her  'earnings,  however  responsible  such  par- 
ticipation may  have  made  him  to  third  persons; 
and  further,  if  such  partnership  was  consti- 
428*]tuted,  it  could  bind  Baker  *for  such  re- 
sponsibilities only  as  were  incurred  prior  to 
the  date  of  the  dissolution.  And  as  by  the  re- 
ceipt of  the  money  at  Limerick,  the  sum  then 
due  to  the  respondent  on  account  of  former 
voyages  was  discharged,  the  defendant  Baker 
was  not  answerable  to  the  respondent  on  any 
subsequent  transactions  concerning  the  vessel, 
nor  for  the  proceeds  of  the  cotton  in  which  the 
respondent  and  defendants  below  were  con- 
cerned in  the  third  voyage  to  Havre,  inasmuch 
as  the  proceeds  were  received  by  Kauffman 
after  the  dissolution  of  the  partnership.  This 
report  was  dated  Mar.  7,  1823. 

To  this  report  the  respondent  excepted,  be- 
cause the  master  charged  the  respondent's 
share  of  the  proceeds  of  the  cotton  shipped  to  j 
Havre,  on  the  third  voyage  to  that  place,  against 
Kauffman  individually,  whereas  the  proceeds 
were  received  by  Kauffman  and  Baker,  the 
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defendants  below;  and  the  master  should  have 
charged  the  proceeds  against  them  jointly. 

Aug.  2,  1824,  the  Chancellor  allowed  the  ex- 
ception; and  ordered  the  master  to  correct  his 
report  by  charging  the  respondent's  share  of 
the  proceeds  of  the  cotton  against  both  of  the 
defendants  below  (Kauffman  and  Baker)  joint- 
ly. The  report  having  been  corrected  accord- 
ingly, 

July  19,  1825,  it  was  confirmed,  and  a  final 
decree  made  upon  it  Oct.  26,  1825. 

Baker  brought  his  appeal  to  this  court,  from 
that  part  of  the  order  or  decree  of  Aug.  2, 
1824,  which  allowed  the  exception. 

The  proofs,  so  far  as  they  are  material  to  the 
points  decided  in  this  court,  will  be  found  stat- 
ed in  the  opinion  of  the  Chief  Justice. 

Mr.  D.  Selden,  for  the  appellant,  made  the 
following  points: 

1.  The  admissions  made  by  Kauffman  before 
the'master  or  otherwise,  were  not  binding  upon 
the'defendant  Baker.     (3  Johns.,  536;  15  Id., 
409.) 

2.  Independent  of  those  admissions,  it  ap- 
pears that  the  losses  upon  the  cotton  absorbed 
the  whole  of  the  funds  of  *Stackpoole,[*429 
as,  by  the  pleadings  and  proofs,  Stackpoole's 
interest  in  the  adventure  appears  to  be  one 
half.' 

3.  By  reason  of  the  parnership  formed  be- 
tween Kauffman  and  Baker,  the  relation  be- 
tween Stackpoole  and  Kauffman  as  owners  of 
the  vessel  was  not  changed,  and  the  profits  be- 
longing to  Stackpoole  arising  out  of  the  pre- 
vious voyage  are  not  to  be  considered  as  com- 
ing into  the  hands  of  Kauffman  and  Baker, 
but  to  Kauffman  alone,  the  agent  of  Stack- 
poole under  their  agreement,  and  his  tenant  in 
common. 

4.  The  first  Havre  voyage  was  completed, 
and  the  second  Havre  voyage  was  commenced 
previous  to  the  formation  of  the  partnership 
of  Kauffman  and  Baker.     The  proceeds  of  the 
voyages  came  to  the  possession  of  Kauffman, 
and  if  carried  into  the  books  of  Kauffman  & 
Baker,  must  be  considered  as  carried  to  the 
credit  of  Kauffman. 

5.  No  part  of  the  proceeds  of  the  cotton 
speculation  came  into   the  possession  of  the 
house  of  Kauffman  &  Baker;  for  that  house 
was  dissolved  before  the  proceeds  of  that  specu- 
lation were  returned  by  the  house  of  Opper- 
man,  Mandrott  &  Co.,  the  consignees  of  the 
cotton  at  Havre. 

6.  If  the  cotton  speculation  should  be  con- 
sidered as  undertaken  for  the  purpose  of  ob- 
taining freight,  then  it  must  be  held  as  consti- 
tuting part  of  the  brig's  account,  and  not  a 
separate  account,  and  could,  therefore,  only 
be  considered  as  a  claim  against  Kauffman,  as 
one  of  the  tenants  in  common  of  the  brig  Will- 
iam Henry. 

7.  Even  supposing  that  Baker  might  be  con- 
sidered as  indebted  to  Stackpoole  jointly  with 
Kauffman,  for  his  portion  of  the  proceeds  of 
the  cotton  adventure,  yet  we  say  that  that  in- 
debtedness was  subsequently  discharged  by 
Kauffman  in  his  subsequent  transactions  with 
Stackpoole,  and  that  funds  came  into  the  hands 
of  Stackpople  from  the  Limerick  voyage,  suf- 
ficient to  discharge  that  indebtedness.  (1  Mer., 
586-604;  14  East,  239;  2  B.  &  B.,  70;  3  B.  & 
A.,  611.) 
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Lastly.  The  case  ought  to  have  been  sent 
back  to  the  master  for  further  proof,  inasmuch 
as  the  admissions  of  Kauff  man  not  being  suf- 
ficient to  bind  Baker,  there  was  not  other  suf- 
ficient evidence  before  the  master  whereon  to 
43O*]  ground  the  *report.  especially  as  Baker 
was  not  represented  before  the  master. 

Mr.  R.  Emmet,  contra. 

SAVAGE,  Ch.J.  The  principal  questions  aris- 
ing in  this  case  are: 

1.  Whether  the  admissions  of  one  partner, 
after  the  dissolution  of  the  partnership,  are 
evidence  against  the  other  late  partner. 

2.  When  one  partner  retires,  leaving  a  bal- 
ance due  a  third  person,  and  the  remaining 
partner  continues  to  make  payments  to  such 
third  person,  enough  to  discharge  the  balance 
against  the  late  firm,  but  without  any  specific 
appropriation  by  any  one,  the  payments  being 
made  and  received  on  account  generally,  wheth- 
er such  payments  do  not  discharge  the  balance 
against  the  firm. 

I  shall  state  only  such  facts  as  appear  neces- 
sary to  raise  these  questions. 

Aug.  16,  1817,  the  respondent  and  one  of  the 
defendants  below,  Kauffman,  purchased  the 
brig  William  Henry,  and  the  respondent  went 
in  her  as  master  on  a  voyage  to  Havre.  After 
the  departure  of  the  brig,  and  before  her  re- 
turn, the  defendants  below,  Kauffman  and 
Baker,  entered  into  partnership  in  mercantile 
business.  In  Jan.,  1818,  the  brig  made  her 
second  voyage  to  Havre, and  her  earnings  were 
invested  in  certain  articles  for  the  defendants 
below.  The  earnings  of  the  brig  in  this  way, 
came  into  their  hands,  though  Baker,  the  ap- 
pellant, seems  to  have  had  no  permanent  inter- 
est in  the  brig  herself. 

In  June,  1818,  a  proposition  was  made  to  the 
defendant,  Kauffman,  by  the  agent  of  Opper- 
man,  Mandrott  &  Co. ,  of  Havre,  to  purchase  a 
quantity  of  cotton  at  Savannah,  and  send  it  by 
the  brig  to  Havre,  consigned  to  Opperman, 
Mandrott  &  Co.  Kauffman  proposed  to  the 
respondent  to  be  interested  in  the  cotton, which 
was  assented  to;  but  the  extent  of  that  interest 
is  disputed — the  defendants  below  contending 
that  the  respondent  was  half  owner  of  129 
bales,  one  third  of  the  cargo,  and  the  respond- 
ent contending  that  his  interest  was  only  the 
amount  of  funds  which  he  then  had  in  the 
431*]  *hands  of  the  defendants  below,  a  lit- 
tle rising  $1,300.  On  this  speculation,  there 
was  a  loss  eventually,  as  Kauffman  says,  of 
$5,200  and  upwards.  Of  course,  if  the  re- 
spondent was  owner  of  one  half,  his  loss  must 
have  been  $2,600,  double  the  amount  which  he 
claims  to  have  been  invested.  If  his  invest- 
ment was  but  $1,341,  as  computed  by  the  mas- 
ter, then,  by  the  same  calculation,  there  were 
proceeds  of  the  cotton  in  the  hands  of  the  de- 
fendants below  amounting  to  $791. 

In  Jan.  or  Feb.,  1819,  Kauffman  &  Baker 
dissolved  their  partnership, Baker  retiring  with 
a  gross  sum,  and  Kauffman  carrying  on  the 
business,  with  authority  from  Baker  to  liqui- 
date and  settle  all  unsettled  concerns  of  the 
Company. 

In  the  same  month  of  Feb.,  1819,  the  re- 
spondent went  in  the  brig  to  Limerick,  and 
brought  home  passengers.  He  received  the 
freight  out  and  the  passage  money  back, 
amounting,  by  the  master's  report,  to  $3,086.35, 
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the  one  half  of  which  belonged  to  him,  and 
the  other  half,  $1,543.17,  is  credited  by  the 
master  to  Kauffman.  When  this  voyage  com- 
menced, according  to  the  master's  calculation, 
Kauffman  owed  the  respondent,  on  account 
of  the  third  voyage  to  Havre,  $1,256.20,  of 
which  $828.05  were  the  proceeds  of  the  cot- 
ton and  interest.  But,  in  consequence  of  the 
other  charges  against  Kauffman  growing  out 
of  the  Limerick  voyage,  when  the  respondent 
received  the  sum  of  $3,086.35,  'after  crediting 
one  half  to  Kauffman,  he  was  still  debtor  to 
the  respondent  about  $140. 

The  principal  controversy  between  the  re- 
spondent and  Kauffman  grows  out  of  the  sub- 
sequent transactions  in  relation  to  the  brig ; 
but  as  Baker  was  in  no  wise  connected  with 
those  transactions,  and  as  he  alone  appeals,  I 
shall  not  pursue  them  further. 

The  cause  having  been  put  at  issue,  a  refer- 
ence was  made  to  a  master,  to  take  and  state 
an  account  between  the  parties. 

On  the  hearing  before  the  master  much  tes- 
timony was  taken;  but  I  find  nothing  to  prove 
the  extent  of. the  respondent's  interest  [*432 
in  the  cotton.  From  the  testimony  of  Brown 
and  Bokee,  it  appears  to  have  been  the  subject 
of  dispute  between  the  respondent  and  Baker. 
The  latter  does  not  admit  the  claim  of  the  for- 
mer ;  but  insists  that  his  (the  respondent's)  in- 
terest was  one  half.  It  is  evident  from  the 
report  that  the  master  did  not  rely  on  the  tes- 
timony to  ascertain  the  fact.  He  says,  "that 
it  has  been  admitted  before  me  on  the  part  of 
the  said  defendant,  Kauffman,  that  the  interest 
of  the  complainant  in  a  certain  parcel  of  cotton 
shipped  from  Savannah  on  board  the  said  brig 
William  Henry,  on  her  third  voyage  to  Havre, 
was  to  the  amount  of  his  funds  then  in  the 
hands  of  the  defendants."  This  fact  had  been 
averred  by  the  respondent  in  his  bill— it  was 
denied  by  both  the  defendants  below,  in  their 
answer,  and  was,  therefore,  a  fact  to  be  proved. 

The  admission  of  Kauffman  was,  no  doubt, 
conclusive  as  to  him,  but  did  it  prove  the  fact 
as  against  Baker  ?  Kauffman  and  Baker  were 
partners  when  the  purchase  was  made  of  129 
bales  of  cotton,  and  also  when  the  cotton  was 
sold.  It  seems  they  were  jointly  interested  in 
the  cotton ;  but  the  partnership  ended  in  Feb. , 
1819,  and  the  admission  was  made  by  Kauff- 
man in  1823.  From  the  manner  in  which  the 
case  was  considered  by  the  master,  it  did  not 
become  necessary  for  him  to  discuss  or  decide 
upon  the  admissibility  of  such  evidence  as 
against  Baker.  His  conclusion  was  that  no 
partnership  existed  at  any  time  between  the 
respondent  and  Baker ;  but  if  a  partnership 
did  exist,  it  could  bind  Baker  only  for  respon- 
sibilities incurred  prior  to  the  dissolution  ;  and 
that  by  the  receipt  of  the  freight  and  passage 
money  on  the  voyage  to  Limerick  the  sum  then 
due  to  the  respondent  on  account  of  former 
voyages  was  discharged ;  and  further,  that 
Baker  was  not  answerable  for  the  proceeds  of 
the  cotton,  they  having  been  received  by  Kauff- 
man after  the  dissolution  of  his  partnership 
with  Baker. 

The  respondent  excepted,  because  the  pro- 
ceeds of  the  cotton  were  charged  to  Kauffman 
alone,  when  they  should  have  been  charged  to 
the  defendants  jointly.  The  exception  was 
allowed  by  the  Chancellor,  who  decreed  that 
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Kauffman  and  Baker  should  pay  to  the  re- 
433*J  spondent  $1,124.04,  *the  proceeds  of 
the  cotton  and  interest ;  and  that  Kauffman 
alone  should  pay  $1,056.75,  with  costs  against 
both  defendants. 

1.  Were  the  admissions  of  one  partner,  after 
the  dissolution,  proof  against  the  other  part- 
ner as  to  the  extent  of  the  respondent's  inter- 
est in  the  cotton  adventure  ?  On  this  question 
a  different  rule  prevails  in  the  courts  of  this 
State  from  the 'one  which  seems  to  be  estab- 
lished in  England.  There  the  rule  is  that  an 
admission  made  by  one  of  two  partners,  after 
the  dissolution  of  the  partnership,  concerning 
joint  contracts  that  took  place  during  the  part- 
nership, is  competent  evidence  to  charge  the 
other  partner.  In  the  case  of  Wood  v.  Brad- 
dick,  1  Taunt. ,  104,  a  letter  of  one  defendant, 
a  former  partner,  was  produced,  written  after 
the  dissolution  of  the  partnership,  acknowl- 
edging a  balance  due  the  plaintiff ;  and  it  was 
held  conclusive  against  the  other  partner. 
Mansfield,  Ch.  J.,  says,  clearly  the  admission 
of  one  partner,  made  after  the  partnership  has 
ceased,  is  not  evidence  to  charge  the  other  in 
any  transaction  which  has  occurred  since  their 
separation ;  but  the  power  of  partners  with 
respect  to  rights  created  pending  the  partner- 
ship remains  after  the  dissolution.  The  same 
rule  prevails  in  8.  C.  2  Bay,  533. 

In  the  same  year  with  Wood  v.  Braddick  in 
the  C.  P.  in  England,  the  case  of  Hackley  v. 
Patrick,  3  Johns. ,  536,  was  decided  by  the  Su- 
preme Court  of  this  State.  In  that  case  a  part- 
nership had  existed  between  Patrick  &  Henry 
Hastie,  the  latter  of  whom,  on  the  dissolution, 
was  authorized  to  settle  the  unsettled  business 
of  the  firm.  Two  or  three  years  after  the  dis- 
solution he  acknowledged  a  balance  due  the 
plaintiff.  Upon  this  admission  the  plaintiff 
sought  to  recover  against  Patrick.  On  the 
argument  the  court  stopped  the  counsel  in 
reply,  and  said  this  is  a  clear  case.  After  a 
dissolution  of  a  copartnership,  the  power  of 
one  partner  to  bind  the  others  wholly  ceases. 
There  is  no  reason  why  his  acknowledgment 
of  an  account  should  bind  his  copartners,  any 
more  than  his  giving  a  promissory  note  in  the 
name  of  the  firm,  or  any  other  act.  Ten  years 
afterwards  the  point  was  again  raised  before 
434*]  the  same  court,  *in  Walden  v.  Sher- 
burne,  15  Johns.,  424.  In  that  case  Wood  v. 
Braddick  was  cited,  and  presented  to  the  court 
as  containing  the  true  principle ;  but  Spencer, 
/.,  in  giving  the  opinion  of  the  court,  says: 
"According  to  the  decision  of  this  court  in 
Hackley  v.  Patrick,  3  Johns.,  536,  one  partner 
cannot,  after  a  dissolution,  bind  his  copartner 
by  acknowledging  an  account,  any  more  than 
he  can  give  a  promissory  note  to  bind  him.'" 
It  seems  that  the  Court  of  C.  P.  in  England 
have  held  otherwise  (1  Taunt.,  104),  but  I  be- 
lieve there  is  more  safety  in  the  rule  of  this 
court  than  in  a  contrary  one.  For  about 
twenty  years  the  rule  has  been  considered  set- 
tled as  laid  down  in  Hackley  v.  Patrick,  and 
has  been  very  recently  recognized  by  the  Su- 

freme  Court.    Hopkins  v.  Banks,  7  Cow.,  650. 
would  not,  therefore,  unsettle  it,  even  if  I 
thought  the  English  rule  the  more  correct. 

A  distinction  was  attempted,  upon  the  argu- 
ment, between  the  admission  of  an  account  and 
the  admission  of  a  fact;  but  I  can  perceive  none 
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in  principle.  The  same  consequence  follows. 
The  admission  of  the  fact  determines  the 
amount  of  liability  which  attaches  to  the  other 
partner,  with  as  much  certainty  as  if  Kauff- 
man had  admitted  the  amount  of  the  proceeds 
of  the  cotton  in  the  hands  of  the  firm. 

If,  therefore,  the  court  below  erred,  as  I 
think  it  did,  in  considering  the  fact  proved  as 
against  Baker  by  the  admission  of  Kauffman, 
it  follows  that  the  case  must  be  sent  back  to 
that  court,  with  instructions  to  refer  it  again 
to  the  master,  unless  upon  the  other  point  in 
the  case  such  reference  becomes  unnecessary. 

2.  I  proceed,  therefore,  to  inquire,  whether 
the  respondent's  claim  for  the  proceeds  of  the 
cotton,  was  extinguished  by  the  moneys  re- 
ceived at  Limerick. 

In  discussing  this  point,  I  must  necessarily 
consider  the  evidence  sufficient  to  charge  Ba- 
ker with  the  proceeds  of  the  cotton,  though  I 
have  endeavored  to  show  that  that  fact  has  not 
been  proved  by  competent  testimony,  so  far  as 
regards  Baker. 

*For  the  purpose  of  the  argument,  [*435 
then,  I  am  to  consider  the  proceeds  of  the  cot- 
ton, $828  05,  in  the  hands  of  Kauffman  and 
Baker  before  the  commencement  of  the  voyage 
to  Limerick.  At  Limerick  the  respondent  re- 
ceived money  of  the  defendant  Kauffman, 
amounting  to  $1,557.60  cents.  Nothing  was 
done  at  the  time  which  amounted  to  an  appro- 
priation of  the  money  to  any  particular  demand. 
The  respondent  had  in  fact  a  demand  for  the 
cotton,  and  no  other,  except  disbursements  by 
him,  on  account  of  that  voyage. 

There  is  no  doubt  but  a  person  indebted  to 
the  same  creditor  on  different  accounts  or  de- 
mands, making  a  payment,  may  apply  the  pay- 
ment to  any  demand  he  pleases  ;  and  if  the 
debtor  fails  to  make  the  appplication,  or  rather 
appropriation,  the  creditor  may  make  such  ap- 
propriation as  he  pleases.  But  if  no  appropria- 
tion is  made  by  either,  but  the  money  is  paid 
and  received  generally  on  account,  how  does 
the  law  make  the  appropriation?  In  Ooddard 
v.  Cox,  2  Str.,  1194,  it  was  decided  that  in  such 
case  the  creditor  has  the  right  of  applying 
when  there  is  no  dispute  about  liability;  but  if 
the  debtor  is  liable  in  one  demand  personally, 
and  in  another  as  executor  which  depended 
upon  the  question  of  assets,  then  the  creditor 
cannot  make  the  application  to  such  demand. 
The  case  of  Devaynes  v.  Noble,  Clayton's  case, 
1  Mer.,  584-610,  gave  rise  to  much  discussion 
as  to  the  rules  governing  the  application  of  in- 
definite payments.  Sir  William  Grant,  Master 
of  the  Rolls,  examined  the  subject  at  some 
length;  but  his  decision  did  not  rest  upon  it, as 
he  distinguished  the  case  before  him  from  all 
the  cases  which  had  been  cited.  He  considered 
the  rule  of  the  civil  law  to  be,  that  the  elec- 
tion, whether  by  debtor  or  creditor,  should  be 
made  at  the  time  of  payment ;  and  if  neither 
applied  the  payment  when  made,  then  the  law 
made  the  payment  upoa  certain  rules  of  pre- 
sumption ;  and  in  applying  presumption,  the 
presumable  intention  of  the  debtor  was  first  con- 
sidered. The  Master  of  Rolls  considered  the 
case  of  Ooddard  v.  Cox,  2  Str..  1194,  and  the 
cases  of  Wilkinson  v.  Sterne,  9  Mod.,  427;  New- 
march  v.Clay,  14*East,  239,  and  Peters  [*4 3  6 
v.  Anderson,  5  Taunt.,  506,  as  establishing  this 
proposition:  that,  in  the  absence  of  any  ex  press 
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.appropriation,  it  is  the  presumed  intention  of 
the  creditor  which  is  to  govern  ;  and  he  may, 
.at  any  time,  elect  how  payments  made  shall,  re- 
trospectively, receive  their  application.  While 
he  admits  the  rule  thus  established  by  those 
-cases,  he  considers  it  an  extension  of  the  orig- 
inal rule.  Meggott  v.  Mills,  Ld.  Raym.,  287, 
and  Dawe  v.  Holdsworth,  Peake  N.  P.  Cas.,64, 
were  decided,  apparently,  upon  the  original 
rule  of  the  civil  law  ;  but  they  are  said  by  Ch. 
J.  Qibbs  to  be  distinguishable  on  the  ground 
that  the  defendant  would  have  been  liable  to  be 
declared  a  bankrupt,  unless  the  payment  had 
been  appropriated  to  the  prior  debt.  Clayton's 
•case  was  decided  on  the  ground  of  there  being 
no  distinct  demands  in  his  favor  against  the 
banking  house,  but  one  continued  running  ac- 
count; and  in  that  case  the  drafts  were  held  to 
apply  to  the  oldest  deposits.  But  this  case  is 
distinguishable  from  that.  Here  the  respond- 
ent had  distinct  demands  against  different  in- 
dividuals ;  and  when  a  payment  was  received 
by  him,  or  moneys  of  Kauffman  came  into  his 
hands,  he  might  have  good  reason  for  applying 
.such  money  to  a  recent  indebtedness  of  Kauff- 
man alone,  and  retaining  his  claim  upon  the 
firm  for  what  was  due  upon  the  cotton  advent- 
ure. It  will  be  seen,  however,  that  the  mon- 
eys received  at  Limerick  were  sufficient  to  dis- 
•charge  his  individual  claims  upon  Kauffman, 
and  the  joint  claim  upon  Kauffman  and  Baker 
Also,  except  $140.  No  case  has  been  cited,  and 
I  presume  none  can  be  found,  carrying  the 
•creditor's  right  so  far  as  to  retain  money  in  his 
hands  to  apply  upon  any  future  indebtedness, 
leaving  a  prior  demand  unpaid.  The  moneys 
Teceived  by  the  respondents,  therefore,  should 
be  applied  to  pay,  as  far  as  they  went,  all  the 
•claims  he  had,  giving  him  the  election  in  the 
appropriation.  According  to  this  rule,  if  we 
consider  the  liability  of  Baker  established  by 
437*]  the  admission  of  *Kauffman,  still  the 
•decree  against  both  defendants  is  for  too  much. 

Whether,  therefore,  Baker  is  liable  or  not, 
the  decree  of  His  Honor,  the  Chancellor,  should 
be  reversed,  and  the  cause  sent  back  to  the 
master  for  further  proof. 

WOODWORTH,  J.,  and  the  whole  court,  con- 
curred in  this  opinion,  except, 

SUTHERLAND,  J.,  who  not  having  heard  the 
:argument,  gave  no  opinion. 

Ordered,  adjudged  and  decreed,  "that  t'he 
decree  of  His  Honor,  the  Chancellor,  appealed 
from  in  this  cause,  be  reversed  ; "  and  that  the 
record  and  proceedings  be  remitted,  etc. 

Cited  in— 9  Cow.,  767 ;  15  Wend.,  24 ;  18  Wend.,  502 ; 
3  Den.,  290 ;  5  Den.,  475 ;  H.  &  D.,  206 ;  4  Paige,  22 ;  2 
N.  Y.,  531 ;  6  Barb.,  31 ;  8  Barb.,  578 :  11  Barb.,  34 ;  30 
Barb.,  273 :  5  Rob.,  160 ;  36  Super.,  513 ;  6  Wall.,  318 ;  2 
McLean,  90 ;  3  Wood.  &  M.,  386;  3  Sumn.,  109;  24  Hun, 
512 ;  75  Ind.,  271 ;  23  Cal.,  102 ;  31  Am.  Dec.,  414  (2 
Dev.  &  B.  Law,  231);  26  Am.  Rep.,  712  (16  Fla.,  339). 


PETER  M'CARTEE,  One  of  the  Executors  of 
the  Last  Will  and  Testament  of  PHILIP 
JACOBS,  Deceased,  Appellant, 

THE  ORPHAN  ASYLUM  SOCIETY  OF 
THE  CITY  OF  NEW  YORK,  Respondents. 

Wills —  Whether  the  Right  to  Devise  Depends  on 
Statute  or  Common  Law — Devises  to  Child  and 
Corporation  on  Conditions — Death  of  Child — 
Corporation  Held  to  Take  Directly — No  Trust 
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—  Will  Void,  as  to  Real  Estate,  under  Statute 
of  Wills— Devise  of  Use  for  Benefit  of  Corpora- 
tion— Review  of  Law  of  Charitable  Devises,  and 
Devises  to  Corporations— Statutory  Authority 
of  Corporation  to  Purchase— "  Purchase"  Con- 
strued to  Exclude  Devise — Construction  of  Two 
Statutes  Together — Indirect  Conveyance  by  Wife 
to  Husband — Equity  Jurisdiction  in  Case  of 
Charities— Trusts— Appointment  of  Trustees. 
J.  being  seised  of  real  estate,  devised  that  if,  at  his 
death,  he  should  have  a  child  living:,  the  rents  and 
profits  should  be  received  by  his  executors,  and  ap- 
plied for  the  support,  &c.,  of  the  child,  the  surplus 
to  be  invested  in  stock,  to  accumulate  and  be  paid 
over  to  the  child  at  21,  or  marriage.  He- gave  all  the 
residue  of  his  real  and  personal  estate,  after  pay- 
ment of  all  legacies  and  other  bequests,  to  a  corpo- 
rate company,  The  Orphan  Asylum  Society  in  the 
City  of  New  York,  the  bequest  to  take  effect  im- 
mediately after  debts  and  legacies  paid,  if  he  should 
leave  no  child ;  or,  if  he  should  leave  a  child,  then, 
upon  the  child's  death,  intermarriage  or  attaining 
21.    The  will  then  gave  to  his  executors  all  his  real 
estate,  subject  to  the  trusts  aforesaid ;  and  declared 
his  will  to  be,  that  when  such  child  should  attain  21, 
or  marry,  his  real  estate  should  be  sold  by  his  exec- 
utors, and  one  half  of  the  proceeds  paid  to  the  child, 
if  it  should  attain  21,  or  marry.    The  testator  died 
seised,  and  a  posthumous  child  was  born  to  him, 
which  died  before  21,  and  unmarried.    Held,  that 
the  devise  to  the  Corporation  was  direct  on  the  death 
of  the  child,  and  not  a  trust  for  the  Corporation  ; 
and  so  the  will  was,  in  this  respect,  void  as  to  the 
real  estate  within  the  Statute  of  Wills,  sess.  36,  23, 
sec.  1 ;  1  R.  L.,  364. 

*Otherwise,  it  seems,  had  there  been  a  trust;  [*438 
insisted  on  at  large,  in  the  dissenting  opinion  of 
Stebbins,  Senator,  and  supported  by  Jones,  Chancel- 
lor, arffuendo,  for  his  decree. 

The  Act  incorporating  the  Company,  sess.  30,  ch. 
179,  authorized  them  to  take  by  purchase  (sec.  1). 
Held,  that  the  term  purchase  should  be  taken  in  its 
popular,  and  not  in  its  broadest  legal  sense,  so  as  to 
include  a  devise. 

Dissenting  view  of  this  question.  Per  Crary,  Sen- 
ator. 

Two  statutes  shall  stand  together,  and  both  have 
effect  if  possible ;  for  the  law  does  not  favor  repeals 
by  implication ;  and  all  acts  in  pari  materia  should 
be  taken  together,  as  if  they  were  one  law. 

An  Act  of  Incorporation  authorizing  a  company 
to  take  by  purchase,  means  subject  to  the  restric- 
tions and  incapacities  created  by  other  general  stat- 
utes. 

The  right  to  purchase  is  incident  to  a  corporation. 
The  right  to  devise  existed  at  common  law.    Per 
Crary,  Senator ;  Stebbins,  Senator,  contra ;  and  that 
it  depends  on  statute. 

The  words  "rents"  and  "profits",  in  the  Statute  of 
Wills,  do  not  include  a  use.    Per  Stebbins,  Senator. 
The  Statute  of  Wills  is  an  enabling,  not  a  prohib- 
itory statute.    Per  Stebbins.  Senator. 

The  reason  why  devises  to  corporations  were  ex- 
cepted  in  the  Statute  of  Wills.  Per  Stebbins,  Sena- 
tor. 

Difference  between  an  incapacity  to  devise,  and  a 
prohibition  to  take.  Per  Stebbins,  Senator. 

Incapacity  to  devise  land  will  not  prevent  the  de- 
vise of  a  use.  Per  Stebbins,  Senator. 

Brief  historical  view  of  uses  and  trusts.  Per  Steb- 
bins, Senator. 

It  has  been  held  that  a  f eoffment  by  the  husband 
to  A,  for  the  use  of  his  wife,  is  executed  by  the  Stat- 
ute of  Uses,  though  the  husband  could  not  convey 
directly  to  his  wife.  Per  Stebbins,  Senator. 

On  failure  of  a  trustee,  a  court  of  equity  will  ap- 
point another.  Per  Stebbins,  Senator. 

The  Statute  of  Uses  will  not  execute  upon  a  use. 
Per  Stebbins,  Senator. 

The  English  statute  of  charitable  devises,  of  de- 
vises in  mortmain  or  of  wills,  or  devises  to  corpora- 
tions ;  and  the  common  law,  and  the  rules  of  the 
English  chancery  on  these  subjects,  independent  of 
statutes ;  and  a  comparison  between  the  English  and 
N.  Y.  statute  law  on  these  subjects,  and  a  very  full 
review  and  history  of  the  cases  on  the  same  subjects, 
both  English  and  American.  Per  Jones,  Chancellor, 
assigning  reasons  for  his  decree. . 

Though  a  devise  directly  to  a  corporation  may  be 
void  by  the  Statute  of  Wills,  1  R.  L.,  364,  yet  a  devise 
to  a  natural  person,  in  trust  for  a  corporation,  is 
good.  Resolved,  by  the  Chancellor,  and  not  ques- 
tioned by  the  Court  of  Errors.  Vide  Jones,  Chancel- 
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of  this  question  by  Stebbins,  Senator. 

The  wife  may  convey  land  to  her  husband  by  first 
aliening,  with  her  husband,  to  a  stranger,  who  may 
alien  to  the  husband.  Per  Jones,  Chancellor,  argu- 
endo, in  support  of  his  decree.  Recognized  per  Steb- 
bins, Senator,  who  says  an  indirect  mode  of  convey- 
ance is  no  fraud  upon  the  law,  when  resorted  to  in 
order  to  remedy  a  want  of  capacity  to  convey  di- 
rectly. 

The  rule  that  what  cannot  be  done  directly  shall 
not  be  done  indirectly,  applies  only  to  an  act  pro- 
hibited by  statute,  or  one  which  is  morally  wrong, 
or  one  which  is  intended  as  a  device  to  evade  an  ex- 
439*]  press  provision  or  rule  *of  law.  It  has  no  ap- 
plication to  mere  incapacity,  when  the  act  to  obviate 
the  incapacity  contravenes  no  statute  regulation, 
nor  violates  any  principle  of  law.  Per  Jones,  Chan- 
cellor, arguendo,  in  support  of  his  decree. 

(Joods  conveyed  to  a  trnstee  for  the  use  of  the 
wife,  places  them  beyond  the  control  of  the  hus- 
band. Per  Jones,  Chancellor,  arguendo,  in  support 
of  his  decree. 

Jurisdiction  of  the  Court  of  Chancery  in  the  case 
of  charities,  considered  and  vindicated.  Per  Jones, 
Chancellor,  arguendo,  in  support  of  his  decree. 

A  trust  shall  not  fail  for  want  of  a  trustee,  and 
cases  showing  this.  Per  Jones,  Chancellor,  arguendo, 
in  support  of  his  decree,  and  per  Stebbins,  Senator. 

Extent  of  the  word  "purchase."  It  includes  de- 
vise. Per  Jones,  Chancellor,  arguendo,  in  support  of 
his  decree,  and  the  cases  cited  by  him;  and  per  Wood- 
worth,  J.,  delivering  the  opinion  of  the  Court  of 
Errors ;  and  per  Crary,  Senator. 

Citations— 2  Fonbl.  Tr.  Eq.,  212,  ch.  1,  sec.  2,  n.  2 ; 
Stat.  9  Geo.  II.,  ch.  36 ;  Amb.,  20, 550, 571. 155, 228,  643 ; 
2  Ves.,  Sr.,  44,52,  273:  1  Ves.,  Sr.,  108;  4  Ves.,  418,  708 ; 
ICo.,  22, 120;  Stat.  23  Hen.  8,  ch.  10;  1  Dick.,  414;  3 
Atk.,  141;  Co.  Litt.,  272,  462,  468:  6  Co.,  18;  1 
Saund.,  U.  S.,  72;  Stat.  32  Hen.  8,  ch.  1 ;  7  Hen.  7,  ch. 
3 :  16  Hen.  8,  ch.  14 ;  Stat.  43  Eliz.,  ch.  4  ;  3  Ves.,  714, 
727,  728 ;  3  Bl.  Com.,  56 ;  2  P.  Wms.,  103 ;  2  Vern.,  333 ; 
1  W.  BL,  90;  Plowd.,  523;  Duke  Ch.  U.  S.,  375;  4  Vin., 
500;  5  Ves.,  495;  6  Ves.,  656;  1  Br.Ch.,  81;  2Cai.Cas., 
337;  4  Wheat.,  1;  7  Johns.  Ch.,  202;  Act.  5  W.,  236, 
sess.  30,  ch.  179 ;  10  Mod.,  89 ;  11  &  12  W.,  3,  c.  4: 1  Str.. 
267 :  1  Ins.,  18  b ;  15  Rich.  II.,  ch.  5,  2  Wooddeson, 
355  ;  6  East,  328 ;  19  Vin.  Abr.,  525,  pi.  132 :  Act,  April 
6, 1784 ;  Act,  March  3,  1787 ;  1  Greeni.  Laws.,  387 ;  2 
Bl.  Com.,  104, 373, 375 ;  Paley's  Phil.  Ch.,  13;  Act,  sess. 
30,  p.  508,  sec.  1 ;  Act,  April  7, 1807 ;  1  R.  L.,  71 ;  3  Bl., 
Com.,  119 ;  Stat.  34  Hen.  8,  ch.  5 ;  Cruise  Dig.,  tit.  11, 
ch.  2,  3,  sec.  28 :  1  Atk.,  591 ;  Shep.  Touch.,  507,  n.  1. 

ON  appeal  from  the  Court  of  Chancery.  Mar. 
20,  1825,  the  respondents  filed  their  bill  in 
the  court  below, against  the  executors  of  Philip 
Jacobs,  deceased,  to  recover  a  devise  and  legacy 
made  by  his  last  will  and  testament  to  the  re- 
spondents. The  testator,  being  seised  of  a  large 
real  estate,  made  his  will,  dated  Sep.  7,  1818, 
by  which,  after  directing  his  debts  and  funeral 
expenses  to  be  paid,  and  after  a  number  of  be- 
quests and  directions  and,  among  others,  the 
bequest  of  a  pecuniary  legacy  to  the  respond- 
ents, he  declared  that  if,  at  the  time  of  his  de- 
cease, there  should  be  any  child  of  his  living, 
all  the  rents  and  profits  of  his  real  estate  should 
be  received  by  his  executors,  or  the  survivors 
of  them,  and  be  applied  to  the  support,  main- 
tenance and  education  of  such  child — the  sur- 
plus, if  any,  to  be  from  time  to  time  invested 
in  stock,  to  accumulate  for  the  child's  benefit, 
and  to  be  paid  over  to  such  child  at  the  age  of 
21  years  or  marriage.  The  will  also  declared, 
that  the  testator  did  thereby  give, devise  and  be- 
queath all  the  residue  of  his  estate  real  and  per- 
sonal,after  the  payment  of  all  legacies  and  other 
bequests,  to  the  Orphan  Asylum  Society  of  the 
City  of  N.  Y.  (the  respondents),  to  be  applied  to 
the  charitable  purposes  of  the  institution  ;  the 
bequest  to  take  effect  immediately  after  debts 
and  other  legacies  were  paid,  if  the  testator 
should  leave  no  child  at  the  time  of  his  death, 
or,  if  he  should  leave  a  child,  then  upon  the 
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death,  intermarriage,  or  the  attaining  the  age 
of  21  years  by  such  child.  The  *wfil  [*44O 
then  proceeded,  "Item.  I  do  hereby  devise 
and  bequeath  unto  my  said  executors,  and  the 
survivor  or  survivors  of  them,  or  such  of  them, 
as  may  act  in  the  premises,  all  my  real  estate,, 
of  whatsoever  nature  or  kind  the  same  may  be,, 
subject  to  the  trusts  aforesaid.  And  it  is  my 
will,  that  whenever  such  child  shall  attain  the 
age  of  21  years,  or  marry,  that  my  real  estate 
be  sold  by  my  said  executors,  or  the  survivor 
or  survivors  of  them,  or  such  of  them  as  may 
act  herein,  and  the  one  half  of  the  proceeds 
thereof  paid  to  my  said  child,  if  the  child  shall 
attain  the  age  of  21  years,  or  marry." 

The  testator  died,  seised  as  at  the  date  of  the 
will,  Oct.  6,  1818,  without  revoking  his  will,, 
and  leaving  his  wife,  Elizabeth,  surviving,  of 
whom,  shortly  after  his  death,  and  on  or  about 
Jan.  23,  1819,  a  posthumous  child,  a  daughter 
of  the  testator,  was  born,  which  child  lived  till 
Apr.  5,  1821,  when  she  died. 

July  8, 1826,  the  Court  of  Chancery  decreed, 
that  upon  the  death  of  the  child,  the  respond- 
ents became  entitled,  for  the  benefit  of  the 
charity  for  which  they  were  incorporated,  to 
tfie  estate,  both  real  and  personal,  of  which 
Jacobs  died  seised,  subject  to  the  rights  of  the 
widow,  «fec. 

The  object  of  the  appeal  was  to  reverse  the 
decree,  so  far  as  it  respected  the  real  estate. 

The  reasons  for  the  decree,  at  the  time  of 
making  it,  were  assigned  by  Jones,  Chancellor, 
and  were  now  presented  to  this  court  as  fol- 
lows : 

JONES,  Chancellor.  This  case  arises  upon  the 
will  of  Philip  Jacobs,  who,  by  his  will,  after 
directing  his  debts  and  funeral  expenses  to  be 
paid,  and  after  a  number  of  bequests  and  di- 
rections and,  amongst  others,  the  bequest  of  a- 
pecuniary  legacy  to  the  complainants,  declares- 
his  will  to  be,  that  if  at  the  time  of  his  decease, 
there  should  be  any  child  of  his  living,  all  the 
rents  and  profits  of  his  real  estate  should  be  re- 
ceived by  his  executors,  or  the  survivors  of 
them, and  be  applied  to  the  support,  mainten- 
ance and  education  of  such  child;  the  surplus,, 
if  any,  to  be  from  time  to  time  invested  in  stock,, 
to  accumulate  for  the  child's  benefit,  and  to  be 
paid  over  to  such  child  at  the  age  of  twenty- 
one  years,  or  marriage;  and  *the  testator  f*44 1 
did  thereby  give,  devise  and  bequeath  all  the 
residue  of  his  estate,  real  and  personal,  after 
the  payment  of  all  legacies  and  other  bequests 
contained  therein,  to  the  Orphan  Asylum  So- 
ciety in  the  City  of  N.  Y.,  to  be  applied  to  the 
charitable  purposes  of  the  institution;  the  be- 
quest to  take  effect  immediately  after  all  other 
debts  and  legacies  were  paid ,  if  he  shall  leave  no 
child  at  the  time  of  his  death,  or  if  he  should 
leave  a  child,  then  upon  the  death,  intermar- 
riage, or  the  attaining  of  the  age  of  twenty-one 
years  of  such  child.  Item.  He  devised  and 
bequeathed  unto  his  executors,  and  the  survi- 
vor and  survivors  of  them,  or  such  of  them  as 
might  act  in  the  premises,  all  his  real  estate,  of 
whatever  nature  or  kind  the  same  might  be, 
subject  to  the  trusts  aforesaid,  and  declared  it. 
to  be  his  will,  that  whenever  such  child  should 
attain  the  age  of  twenty-one  years,  or  marry, 
his  real  estate  should  be  sold  by  his  executors, 
or  the  survivors  or  survivor  of  them,  or  such 
of  them  as  might  act  therein;  and  the  one  half 
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of  the  proceeds  thereof  paid  to  his  said  child, 
if  such  child  should  atttain  the  age  of  twenty- 
one  years,  or  marry;  and  he  appointed  the  de- 
fendants, Peter  McCartee,  Richard  Cunning- 
ham and  John  Anthon,  the  executors  of  the 
will. 

The  testator  died  Oct.  6, 1818,  without  revok- 
ing his  will,  and  leaving  his  wife,  Elizabeth, 
him  surviving.  Shortly  after  his  death,  and  on 
or  about  Jan.  28,  1819,  a  posthumous  child,  a 
daughter  of  the  testator,  was  born,  and  which 
child  lived  until  Apr.  5,  1821,  when  she  died. 

The  child  having  died  within  the  age  of  twen- 
ty-one years,  and  before  marriage,  the  com- 
plainants claim  to  be  entitled  to  the  benefit  of 
the  whole  residuary  estate  of  the  testator.  The- 
right  to  the  personal  property  is  not  contested, 
but  the  claim  to  the  benefit  of  the  real  estate  is 
resisted,  on  the  ground  that  the  complainants, 
being  a  corporate  body.are  disabled  by  the  Stat- 
ute Concerning  Wills  to  take  an  interest  in  land 
by  devise. 

By  the  Act  Concerning  Wills,  it  is  provided, 
that  any  person  having  any  estate  of  inheritance, 
either  in  severally,  in  coparcenary,  or  in  com- 
mon, in  any  lands,  tenements  or  hereditaments, 
may,  at  his  own  free  will  and  pleasure,  give 
and  devise  the  same,  or  any  of  them,  or  any 
442*]  rents  or  profits  out  *of  the  same,  to  any 
person  or  persons  (except  bodies  politic  and 
corporate),  by  his  last  will  and  testament,  or 
by  any  other  act  by  him  lawfully  executed. 

It  is  contended,  that  the  power  to  dispose  of 
real  estate  by  devise,  is  derived  from  this  stat- 
ute exclusively,  and  that  the  testator  was  pro- 
hibited by  the  exception  from  devising  the  in- 
terest intended  for  the  complainants,  either  to 
them  directly,  or  to  his  executors,  for  their 
benefit. 

The  intention  of  the  testator  to  bestow  his 
bounty  on  the  complainants  is  not  denied,  but 
it  is  contended  that  this  benevolent  intention 
cannot  be  carried  into  effect  by  this  court,  be- 
cause the  charity  is  to  be  administered  by  an 
incorporated  society;  and  if  there  be  any  pro- 
hibition of  law  that  applies  to  the  case,  this 
court,  however  much  it  might  lament  the  ne- 
cessity of  turning  the  proffered  charity  from 
the  interesting  objects  to  whose  succor  it  was 
devoted,  is  bound  to  give  that  prohibition  its 
legal  effect.  But  the  will  of  the  testator,  in 
subordination  to  the  settled  principles  of  law, 
and  the  positive  injunction  of  statute  regu- 
lations, is  the  rule  for  the  disposition  of  his  es- 
tate; and  in  a  struggle  between  the  heir  or 
trustees,  whom  the  testator  obviously  did  not 
intend  to  benefit,  and  a  charity  which  he,  con- 
fessedly, designed  to  endow,  a  court  of  equity 
will  lend  its  aid  to  the  extent  of  its  legitimate 
powers  to  uphold  the  devise,  and  effectuate  the 
laudable  and  meritorious  purpose  of  the  tes- 
tator. 

The  question  is,  whether  effect  can  be  given 
to  the  intention  of  this  testator,  or  whether  his 
charity  is  forbidden  by  the  rules  of  law.  It  is  an 
interesting  question.  I  have  approached  it  with 
diffidence,  but  I  have  bestowed  upon  it  the  best 
consideration  in  my  power  to  give  it,  and  have 
arrived  at  conclusions  which  have  satisfied  my 
mind,  and  must  govern  my  decision. 

It  is  objected  to  the  validity  of  the  devise, 
that  the  estate,  by  the  legal  effect  of  the  will, 
vests  in  a  body  corporate,  and  I  consider  the 
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defense  which  grows  out  of  that  objection  as 
resting  upon  these  grounds:  first,  that  this  de- 
vise is  to  the  Corporation  within  the  meaning 
of  the  statute:  secondly,  that  a  devise  to  a  cor- 
porate body,  though  for  charitable  purposes, 
and  not  for  the  general  use  of  the  Corporation, 
*is  nerertheless  unlawful:  and  third-  [*443 
ly,  that  this  Corporation  comes  within  the  pro- 
hibition. 

First,  then,  is  this  a  devise  to  a  corporate 
body,  within  the  meaning  of  the  exception  in. 
the  Act  Concerning  Wills? 

The  fair  construction  of  the  will  appears  to- 
me to  be  a  devise  by  the  testator  of  all  his  real 
estate  to  his  executors  as  trustees  upon  trust, 
that  in  case  he  should  leave  a  child  (and  which 
case  occurred),  the  rents  and  profits  should  be 
received,  taken  and  applied,  by  his  executors 
and  trustees,  for  the  benefit  of  such  child,  un- 
til the  child  should  arrive  at  the  age  of  twenty- 
one  years,  or  marry,  and  the  estate,  on  the  ar- 
rival at  the  age  of  twenty-one  years,  or  mar- 
riage of  the  child,  to  be  sold  by  the  acting  exec- 
utors, and  one  half  of  the  proceeds  thereof  paid 
to  the  child,  and  the  other  half  to  the  com- 
plainants; and  in  case  of  the  death  of  such 
child  within  the  age  of  twenty-one  years,  and 
before  marriage,  then  upon  trust  to  hold  and 
dispose  of  the  whole  estate,  and  the  proceeds 
thereof,  to  and  for  the  Orphan  Asylum  Society 
in  the  City  of  N.  Y.  (who  are  the  complain- 
ants), to  be  applied  to  the  charitable  purposes 
for  which  the  Association  was  established. 
The  testator,  it  is  true,  by  the  terms  of  one  of 
clauses  of  his  will,  devises  and  bequeaths  all 
the  residue  of  his  real  and  personal  estate,  on 
the  contingencies  therein  mentioned,  to  the 
complainants;  but  by  another  clause  of  the 
will,  he  expressly  devises  all  his  real  estate  to 
his  executors,  subject  to  the  trusts  of  the  will. 
These  two  clauses  must  be  construed  together; 
and  to  give  effect  to  both,  the  legal  estate  must 
be  held  to  vest  in  the  executors  as  trustees,  and 
the  beneficial  interest  in  the  complainants,  and 
the  child,  according  to  the  trusts  of  the  will. 
This  will,  then,  did  not  create  an  immediate 
devise  of  the  land,  or  of  any  rent  or  profit  out 
of  land  to  the  Corporation.  The  devise  is  to 
the  trustees,  and  the  beneficial  owners  took  an 
equitable  interest  only  as  cestuis  que  trust.  The 
testator  left  a  child.  During  the  lifetime  of 
that  child,  the  rents  and  profits  of  the  whole 
real  estate,  so  vested  in  the  trustees,  belonged 
exclusively  to  her.  If  she  had  attained  the  age 
of  twenty-one  years,  or  had  married,  the  estate, 
according  *to  the  trust,  was  to  be  sold  [*444 
by  the  trustees;  and  one  half  of  the  proceeds 
paid  to  her,  and  the  other  half  part  thereof  to 
the  complainants.  Suppose  the  child  had  lived 
to  the  age  of  twenty-one  years,  or  had  married, 
and  the  estate  had  been  sold  by  the  executors 
pursuant  to  the  trust,  would  not  the  devise  of 
a  moiety  of  the  proceeds  to  the  Corporation 
have  been,  in  such  case,  a  valid  and  available 
disposition  of  it  to  them?  If  so,  the  trust  for 
the  Corporation  was  valid,  and  effectual  at  the 
time  of  the  death  of  the  testator,  and  during 
the  lifetime  of  the  child,  and  upon  the  death  of 
the  child,  the  lands  would  remain  and  there- 
after be  vested  in  the  executors,  to  whom  they 
are  devised  by  the  will  upon  trust  to  hold  the 
same,  for  the  use  and  benefit  of  the  complain- 
ants. 
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But  the  validity  of  this  trust  for  the  com- 
plainants is  strenuously  contested.  The  objec- 
tion to  it  is,  that  being  a  trust  of  land  for  a 
Corporation,  it  was  in  effect  a  devise  of  the 
land  to  the  corporate  body,  and  it  was  broadly 
contended  that  the  devise  of  land  to  trustees 
for  the  benefit  of  a  corporate  body,  is  void, 
and  the  principle  was  pushed  to  the  extent  of 
insisting  that  a  devise  of  the  proceeds  of  land 
directed  by  the  will  to  be  sold,  is  equally  with- 
in the  prohibition  of  the  Act  as  the  devise  of 
the  land  itself.  The  position  is,  that  the  com- 
plainants, notwithstanding  the  form  of  the  de- 
vise, are  to  be  regarded  as  standing  on  the 
same  ground  as  if  they  were  the  immediate 
devisees  of  the  land.  To  this  position  I  am  not 
prepared  to  yield  my  assent;  and  a  brief  exam- 
ination of  the  authorities  adduced  in  support 
of  it,  will  best  explain  the  grounds  of  my  dis- 
sent from  the  doctrine  it  involves. 

For  the  support  of  the  principles  contended 
for,  the  authority  of  Fonblanque's  Treatise  on 
Equity,  Vol.,  II.,  p.  212,  bk.  2,  ch.  1,  sec.  2 
note  2,  and  the  cases  there  collected  and  cited, 
were  relied  on.  These  authorities  give  an 
exposition  of  the  Statutes  of  Mortmain  now  in 
force  in  England;  and  the  doctrine  advanced 
by  Fonblanque  in  his  note,  and  confirmed  by 
the  decisions  to  which  he  refers,  is  deduced 
chiefly  from  the  Statute  of  9  Geo.  II.,  ch. 
36,  usually  denominated  the  Statute  of  Mort- 
main. ..;  «T>  •£-. 

445*]  *That  statute  provides  that  no  lands, 
tenements,  rents,  &c.,  or  money,  goods,  chat- 
tels, stock  in  the  funds,  securities  for  money, 
or  personal  estate  to  be  laid  out  in  land,  shall 
be  given,  granted,  aliened,  limited,  released, 
transferred,  assigned  or  appointed,  or  any  way 
conveyed  or  settled  to  or  upon  any  person  or 
body  corporate,  or  otherwise,  for  any  estate  or 
interest  whatever,  or  any  ways  charged  or  in- 
cumbered  by  any  person,  in  trust  or  for  the 
benefit  of  any  charitable  use,  unless  by  deed, 
executed  in  the  presence  of  two  witnesses, 
twelve  calendar  months  before  the  death  of  the 
donor  or  grantor,  and  enrolled  in  the  Court  of 
Chancery  within  six  months  next  after  the  ex- 
ecution thereof:  and  the  3d  section  of  the  Act 
makes  all  gifts,  &c. ,  not  executed  and  enrolled 
according  to  the  directions  of  the  statute,  abso- 
lutely null  and  void. 

A  reference  to  the  cases  cited  by  Fonblanque. 
in  support  of  his  positions,  will  show  that  they 
were  all  decided  on  the  construction  of  that 
Act,  with  the  exception  of  that  of  Le  Costa  v. 
De  Pas,  and  perhaps  that  of  Oravenor  v.  Hal- 
lum. 

Thus  in  the  case  of  The  Atty.-Qeneralv.  Ld. 
Weymouth,  cited  from  Amb. ,  20,  a  testator  de- 
vised lands  to  trustees,  to  be  sold,  and  the  resi- 
due of  the  proceeds,  after  certain  bequests  first 
satisfied  thereout,  to  be  paid  in  moieties  to  two 
several  corporate  bodies,  for  charitable  uses. 
The  Attorney-General  filed  an  information 
against  the  trustees,  who  had  taken  possession 
of  the  lands,  to  have  the  same  sold,  and  the 
proceeds  applied  to  the  trusts  directed  by  the 
will.  The  Statute  of  9  Geo.  II. ,  cap.  36,  was 
set  up  as  a  defense;  and  the  court  held  the 
words  of  the  Act  to  import  that  it  should  not 
be  in  the  power  of  any  person  to  convey  the 
lands  themselves,  nor  to  charge  or  incumber 
them,  for  the  benefit  of  a  charity,  unless  by 
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deed,  executed  and  enrolled  according  to  the 
directions  of  the  statute;  and  that  the  will  in 
question  was  a  devise  of  the  land  itself,  and  a 
gift  of  money,  contrary  to  the  prohibition  of 
the  Act.  The  Chancellor  considered  it  a  devise 
of  the  land,  because  it  was  a  gift  of  the  rents 
and  profits  *until  sale,  and  none  but  the  f*446 
charity  had  a  right  to  compel  the  sale;  but  he 
held  it  immaterial  whether  it  was  a  devise  of 
the  land  or  money — both  were  prohibited,  and 
all  charges  and  incumbrances  for  the  benefit 
of  the  charity  made  void.  This  decision,  then, 
was  clearly  founded  upon  the  special  provis- 
ions of  the  statute  against  charging  or  incum- 
bering  lands  for  the  benefit  of  a  charity,  on 
the  ground  that  the  directions  to  turn  the 
whole  real  estate  into  money  for  the  charity 
must  be  within  the  prohibitions,  which  forbid 
the  party  even  to  create  a  charge  upon  it,  or  to 
direct  a  specific  sum  to  be  paid  out  of  it  for 
that  purpose. 

The  cause  of  Mogg  v.  Hodges,  reported  in  2 
Ves.,  Sr.,  52,  went  upon  the  same  ground. 
The  testatrix  devised  her  real  estate  to  be  sold, 
the  proceeds  to  be  applied  to  the  uses  of  her 
will,  and  then  directed  her  debts  and  lega- 
cies to  be  paid  out  of  the  personal  estate,  and 
made  the  executors  trustees,  leaving  them  all 
the  residue  of  her  personal  estate,  and  of  the 
money  to  be  raised  by  the  sale  of  the  real  es- 
tate, to  be  given  by  them  in  what  charities 
they  should  think  proper,  particularly  recom- 
mending to  them  the  hospital  of  Bath.  The 
trustees  agreed,  that  as  all  money  arising  from 
a  real  estate  is  to  be  accounted  as  real,  the  be- 
quest was  so  far  void  by  the  Statute  of  9  Geo. 
II. ;  but  their  desire  was  that,  in  compliance 
with  the  intent  of  the  testatrix,  the  assets  might 
be  so  marshaled,  that  all  the  other  legacies 
should  be  paid  out'  of  the  real  estate,  and  so 
the  personal  go  to  the  charity;  but  the  Chancel- 
lor said  that  it  would  be  contrary  to  the  express 
direction  of  the  testatrix,  who  had  ordered  her 
debts  and  legacies  to  be  paid  out  of  her  per- 
sonal estate,  and  he  thought  himself  not  war- 
ranted to  set  up  a  rule  of  equity  contrary  to 
the  common  rules  of  the  court,  merely  to  sup- 
port a  bequest  which  was  contrary  to  law. 
From  this  case,  it  appears  to  have  been  already 
settled,  that  the  rule  which  prevails  in  courts 
of  equity,  that  money  arising  from  the  sale  of 
real  estate  continues  in  equity  to  be  reaj  estate, 
was  to  be  applied  in  the  construction  of  the 
Statute  of  9  Geo.  II. ,  for  it  was  admitted  to  gov- 
ern the  case  as  bringing  the  devise  within  the 
provisions  of  the  Act. 

*The  same  principle  was  applied  to  [*447 
the  case  of  Arnold  v.  Chapman,  in  1  Ves.  Sr.,  108. 
The  testator  in  that  case  devised  a  copyhold 
estate  to  the  defendant,  Chapman,  he  causing 
to  be  paid  to  the  executors  $1,000,  and  then  de- 
vised the  residue  and  remainder  of  all  his  estate 
after  debts  and  legacies  paid,  to  the  governors 
of  the  Foundling  Hospital,  and  their  success- 
ors, forever ;  and  it  was  held  by  the  court 
that  the  law  would  not  allow  the  sum  thus 
made  payable  by  the  defendant  to  the  execu- 
tors to  go  to  the  charity  because  it  was  in  effect 
a  charge  upon  the  copyhold  ;  and  the  Chan- 
cellor said,  that  had  the  testator  devised  the 
copyhold  estate  on  condition  to  pay  $1,000  to 
the  governors  of  the  Foundling  Hospital,  it 
would  have  been  void  by  the  statute;  and  that 
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he  had  done  the  same  thing  in  substance  in  an- 
other mode,  by  including  it  in  a  residuary  be- 
quest of  real  and  personal  estate;  that  if  that 
was  allowed,  the  Act  would  easily  be  evaded, 
by  directing  the  real  estate  to  be  sold  and  the 
the  money  given  to  a  charity;  but  that  it  had 
been  determined  to  amount  to  a  devise  of  the 
land  itself,  because  all  charges,  trusts  and  sums 
of  money  devised  out  of  land  to  a  charity  are 
made  void  by  the  Act  ;  for  whatever  is  taken 
out  of  real  estate  shall  be  considered  as  real  ; 
and  this  would  be  taking  so  much  out  of  the 
real  estate  for  the  chanty,  which,  therefore, 
shall  not  go  to  it. 

In  the  case  of  De  Costa  v.  De  Pas,  Amb.,  228, 
there  was  a  bequest  of  personal  property  for  a 
use  to  which  the  law  of  England  did  not  per- 
mit it  to  be  applied,  and  the  question  was,  to 
whom  it  should  belong,  whether  to  the  next  of 
kin  or  to  the  Crown,  to  be  disposed  of  as  a  char- 
ity? In  that  case,  a  Jew,  by  will  made  after 
9  Geo.  II. ,  ch.  36,  established  a  fund  to  be  so  ap- 
propriated as  to  apply  and  dedicate  the  rev- 
enues of  it  towards  the  establishment  of  a  Je- 
$uba,  or  assembly  for  reading  the  law,  and  in- 
structing people  in  the  Jewish  religion.  Ld. 
Hardwicke  held  the  devise  to  be,  in  itself,  a 
charity,  but  that  it  promoting  a  religion  con- 
trary to  that  by  law  established,  could  not  be 
supported  on  the  particular  application  of  it 
directed  by  the  testator,  and  was  to  be  applied 
to  such  charitable  purposes  as  the  crown  should 
direct. 

In  the  case  of  the  Atty.-Gen.  v.  Graves,  cited 
from  Amb.,  155,  there  was  a  devise  of  a  residue 
448*]  of  real  and  personal  * estate  to  charita- 
ble uses,  part  of  which  residue  consisted  of  a 
term  not  carved  out  of  the  inheritance  by  the 
testator,  but  vested  in  him  as  trustee.  The 
question  was,  whether  it  was  within  the  Stat- 
ute of  9  Geo.  II.,  and  void;  and  the  Chancellor 
declared  it  to  be  void  within  the  intention  and 
words  of  the  statute.  In  this  case  the  Chancellor 
gives  his  construction  of  the  statute  and  shows 
the  ground  on  which  he  went  in  determining 
the  points  arising  under  it  ;  and  in  that  view 
the  case  furnishes  a  key  to  other  decisions. 

It  was  contended  that  the  lease,  coming  from 
another,  was  personal  property,  and  might  well 
be  disposed  of  to  charitable  purposes  ;  and  it 
was  urged  that  the  words  ' '  any  estate  or  in- 
terest whatsoever,"  made  use  of  in  the  statute, 
were  to  be  held  to  mean  only  that  a  person 
should  not  devise  his  own  land  for  any  estate 
or  interest  whatsoever;  but  the  court  overruled 
the  construction  and  helcPthat  the  words  relate 
back  as  well  to  lands  and  tenements  as  to  per- 
sonal estate,  and  that  the  annulling  clause, 
which  affords  a  construction  of  the  other,  an- 
nuls all  estates  or  interests  in  lands  and  tene- 
ments, and  there  is  no  color  for  the  distinction 
on  the  latter  words. 

In  the  case  of  Gravenor  v.  Hallum,  Arab., 
643,  the  devise  was  of  a  messuage,  subject  to 
annual  payments  to  the  amount  of  £10  therein 
after  given,  and  by  the  will  forever  charged  on 
the  premises;  which  messuage, with  all  the  tes- 
tator's other  real  estate,  was  directed  to  be  sold, 
and  after  directions  given  by  the  will  for  the 
disposition  of  the  proceeds,  the  annual  sum  of 
£10  was  also  disposed  of,  two  sums  of  twenty 
shillings  each  to  the  church-wardens  of  two 
different  parishes,  forever,  to  be  laid  out  in  re- 
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pairing  his  family  vaults  in  each  of  those  par- 
ishes, and  the  residue  to  charitable  uses. 

The  gift  of  the  residue  was  admitted  to  be 
within  the  statute,  and  the  question  was  upon 
the  bequest  of  the  two  sums  for  the  repair  of 
the  family  vaults;  but  the  court  said  that  the 
two  sums  on  which  the  doubt  was  made,  were 
given  to  church-wardens  who  are  not  a  corpo- 
ration to  take  and,  therefore,  are  void  at  law, 
and  being  so  a  court  of  equity  would  not  ap- 
point new  trustees  to  set  them  up,  But  it  was 
*further  declared,  that  they  were  not  [*449 
blended  with  the  charity,  but  were  distinct 
sums  directed  to  be  applied  to  that  particular 
use;  and  though  the  church-wardens  could  not 
take,  yet  the  devise  was  good,  and  the  heir  at 
law  was  a  trustee. 

The  Atty.-Gen.  v.  Meyrich,  2  Ves.,  Sr.,  44, 
was  the  devise  of  money  due  on  a  mortgage  to 
trustees  for  the  charitable  purpose  of  establish- 
ing a  school  for  teaching  poor  boys.  The  ques- 
tion was,  whether  the  devise  of  this  debt  se- 
cured by  mortgage  on  real  estate,  was  within 
the  Act,  and  the  court  held  that  it  was.  The 
Chancellor  declared  that  the  design  of  the  Act, 
was  to  lay  a  restraint  on  every  method  where- 
by lands  might  probably  come  to  such  hands, 
unless  by  the  manner  therein  prescribed;  that 
money  due  on  mortgage  was  a  charge  and  in- 
cumbrance  on  land,  and  within  the  express 
words  of  the  3d  clause  of  the  Act,  the  meaning 
of  which  was,  that  you  shall  not  give  to  a  char- 
itable use  that  which  is  or  may  be  a  charge  on 
land,  though  not  so  at  the  time  of  the  gift; 
that  a  sum  of  money  devised  to  be  put  out  on 
mortgage  of  freehold  land,  would  be  restrained 
by  the  Act  ;  and  it  could  not  vary  the 
case,  that  at  the  time  of  the  gift  the  money 
was  actually  so  vested ;  that  he  thought  mort- 
gages were  prohibited  by  the  first  clause  ; 
but,  if  doubtful  on  the  first,  the  words  of  the 
other  clause  take  it  in  expressly. 

The  case  of  the  Atty.-Gen.  v.  Cock,  2  Ves., 
Sr. ,  273,  was  the  devise  of  an  annuity  to  a  Bap- 
tist minister  and  his  successor  in  office,  and 
was  held  to  be  valid,  and  established  on  the 
ground  that  the  charity  and  the  death  of  the 
testatrix  were  long  before  the  Mortmain  Act  of 
9  Geo.  II. 

The  last  case  cited  is  that  of  Corbyn  v.  French, 
4  Ves. ,  418,  which  was  the  bequest  of  a  pecun- 
iary legacy  of  £500  to  the  trustees  of  a  chapel 
to  be  applied  by  them  towards  the  discharge 
of  a  mortgage  on  the  chapel — which  mortgage 
was  paid  off  in  the  lifetime  of  the  testator;  and 
the  question  was,  whether  the  bequest  of  the 
money  to  be  applied  in  the  redemption  of  the 
mortgage,  being  in  its  nature  a  charitable  use, 
was  not  within  the  prohibition  of  the  Act  of  9 
Geo.  II. ;  and  if  the  legacy  was  not  void  under 
that  statute  whether,  as  at  the  death  of  the  tes- 
tator, the  mortgage  was  paid  off,  and  that  ob- 
ject, therefore,  could  not  be  obtained,  the  trust- 
ees were*entitled  to  the  legacy  for  the  [*45O 
general  benefit  of  the  charity.  The  Master  of 
the  Rolls  declared  himself  in  favor  of  the  resid- 
uary legatees  on  both  points.  He  determined 
the  first  point,  which  is  the  material  one,  upon 
the  construction  of  the  3d  clause  of  the  Act, 
which  he  considered  as  declaring  all  gifts, 
grants,  conveyances,  &c.,  of  any  lands,  tene- 
ments, or  other  hereditaments,  or  of  any  estate 
or  interest  therein,  or  of  any  charge  or  incum- 
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brance  affecting  or  to  affect  the  same,  or  of 
any  personal  property,  to  be  laid  out  in  the  pur- 
chase of  land.  &c.,  or  of  any  estate  or  interest 
therein,  or  of  any  charge  affecting  the  same,  to 
or  in  trust  for  any  charitable  use  whatever, 
made  in  any  other  manner  than  as  by  the  Act 
directed,  to  be  absolutely  void  ;  and  the  ques- 
tion was,  whether  the  legacy  was  not  to  be  ap- 
plied in  the  purchase  of  an  interest  in  land  or 
a  charge  or  incumbrance  affecting  the  same, 
and  he  held  that  it  was  a  bequest  of  money  to 
be  applied  in  the  purchase  of  an  interest  then 
affecting  the  premises. 

The  interest  in  the  land  which  was  covered 
by  the  mortgage  was  not  vested  in  the  trustees; 
they  had  all  the  estate  but  that  mortgage  in- 
terest and  the  purchase  was  to  give  those  trust- 
ees who  had  the  estate,  subject  to  that  interest 
which  was  in  other  persons,  a  larger  and  more 
extensive  interest  than  they  had  before.  It  was 
the  gift  of  a  sum  of  money  for  the  purpose  of 
purchase,  first,  and  then  conveying  to  the 
trustees  that  further  interest  in  the  land,  and 
it  was,  therefore,  within  the  statute  ;  and  he 
said  that  it  had  been  decided  that  a  sum  of 
money  secured  on  turnpike  tolls  is  an  interest 
in  land  within  the  Act;  and  he  added, that  the 
legacy  given  to  enable  the  trustees  to  complete 
the  purchase  of  an  estate  contracted  for  by  the 
trustees  would  be  within  the  statute  and  void. 

These  are  all  the  cases  cited  in  support  of  the 
position  that  the  devise  of  lands  to  trustees 
for  the  benefit  of  a  body  corporate  is  void,  and 
to  show  that  the  devise  to  a  corporation  of  the 
proceeds  of  lands  devised  to  trustees  to  be  sold 
is  unlawful;  and  the  review  of  them  show  that 
they  were  all  decided  subsequently  to  the  Act 
of9Geo.  II.,  and  most  of  them  on  the  construc- 
tion given  by  the  courts  to  that  statute. 
451*]  *Now  the  object  of  that  statute  ob- 
viously was,  to  suppress  and  abolish  devises 
of  land  and  interests  in  real  estate  to  chari- 
table uses ;  for  it  prohibits  all  devises  and  do- 
nations of  land,  and  of  estates  and  interests  in 
land,  and  charges  upon  real  estate,  to  chari- 
table uses,  whether  to  corporate  bodies  or  to 
natural  persons  as  trustees,  or  as  cestuis  que 
trust,  unless  the  gift  is  made  by  deed,  indented 
and  enrolled  according  to  the  directions  of  the 
Act,  and  which  directions  require  the  execu- 
tion and  delivery  of  the  deed,  to  be  at  least 
twelve  months  previous  to  the  death  of  the 
grantor,  and  the  enrollment  within  six  months 
after  its  execution,  and  all  the  prohibited  dis- 
positions are  expressly  annulled  and  declared 
void.  The  preceding  review  of  the  adjudica- 
tions on  the  subject,  has  shown  that  the  Court 
of  Chancery,  in  furtherance  of  the  declared 
purpose  of  the  statute,  have  held  that  bequests 
of  money  directed  by  the  will  to  be  paid  in  by 
devisees  of  land,  and  bequests  of  money  se- 
cured by  mortgage  of  real  estate,  are  within 
the  spirit  of  its  prohibition  ;  and  following  up 
the  policy  and  spirit  of  the  Act,  the  court  has 
decided  that  the  bequest  to  charitable  uses  of 
the  proceeds  of  land  directed  by  the  will  to  be 
sold,  is  invalid  and  void.  In  short,  every  dis- 
position by  will  of  land,  or  of  any  term  or  other 
interest  in  land,  or  of  money  to  arise  out  of 
land,  or  to  be  invested  in  real  estate,  if  given 
for  the  use  of  a  charity,  has  been  decided  to  be 
illegal. 

This  liberal  construction  of  the  Act  by  the 
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English  courts  was  in  accordance  with  their 
views  of  the  intention  of  the  Legislature  ;  for 
the  recital  of  the  Act  declaring  the  prohibited 
uses  to  be  a  public  mischief,  it  was  held  that 
the  statute  declaring  them  void  was  to  be  re- 
garded as  a  remedial  act,  and  was,  therefore, 
to  be  liberally  construed  to  suppress  the  mis- 
chief and  to  advance  the  remedy.  If  that  stat- 
ute, therefore,  or  any  correspondent  provision, 
was  in  force  in  this  country,  the  devise  now 
under  consideration  might  perhaps  be  indefen- 
sible. But  we  have  no  such  statute.  Devise* 
to  charitable  uses  are  not  prohibited  by  our 
Legislature.  The  decisions  of  the  English 
courts  under  the  Statute  of  9  Geo.  II.,  ch.  36, 
do  not  apply,  therefore,  to  cases  arising  in  thi» 
State.  We  must  look  to  earlier  adjudications, 
for  the  rules  that  are  *to  govern  our  [*452 
courts  in  the  exposition  of  charitable  devises. 
What,  then,  was  the  law  of  the  English  Court 
of  Chancery  prior  to  the  Prohibitory  Act  of 
9  Geo.  II.,  relative  to  devises  of  land  to  cor- 
porate bodies  for  charitable  uses,  or  to  trustees 
for  the  benefit  of  charities? 

Anterior  to  that  statute,  there  was  no  re- 
straint in  that  country  upon  the  dedication  of 
real  estate  to  the  purposes  of  charity,  except 
the  ancient  Statutes  of  Mortmain,  which  pro- 
hibited the  alienation  of  lands  to  corporated 
bodies,  and  the  auxiliary  exception  in  the  Stat- 
ute of  Wills.  The  Statutes  of  Mortmain  have 
not  been  adopted  by  this  State,  but  the  excep- 
tion in  the  Statute  of  Wills  has  been  incor- 
porated into  our  Act,  find  that  exception  is  the 
only  impediment  to  the  alienation  of  lands  by 
the  owners  of  the  inheritance,  which  is  known 
to  our  system  of  laws. 

By  the  Statute  of  this  State  Concerning 
Wills,  all  persons  (other  than  bodies  politic- 
and  corporate)  are  permitted  to  take  lands  by 
devise,  and  may  take  the  same  to  or  for  any 
lawful  use  or  purpose  whatsoever  without  re- 
straint. Now,  the  case  before  me  is  that  of  a 
devise  to  the  executors  of  the  will,  who  are 
natural  persons,  and  capable  of  taking  by  de- 
vise, subject  to  the  trusts  declared  by  the  tes- 
tator, and  by  which  trusts  the  estate  is  to  be 
applied  by  the  Orphan  Asylum  Society  to  the 
charitable  purposes  for  which  that  Association 
was  established.  Can  the  exception  in  the 
Statute  of  Wills,  which  applies  solely  to  devises 
to  corporate  bodies,  disable  this  Corporation 
then  from  taking  the  benefit  of  the  trust  vested 
in  the  trustees  for  them,  as  cestuis  que  trust  of 
the  property,  to  be  ajmlied  by  them  to  the  chari- 
table purposes  of  the  imtitution  they  represent? 

The  English  Statutes  of  32  and  34  Hen.  VIII. , 
commonly  called  the  Statutes  of  Wills,  con- 
tain the  same  exception  as  the  Act  of  our  Leg- 
islature. It  was  continued  in  force  in  that 
country  from  the  time  of  its  passage  in  the 
reign  of  Hen.  VIII.,  to  the  time  of  the  separation 
of  this  country  from  that.  As,  therefore,  the  ex- 
ception in  that  statute  is  incorporated  without 
variation  into  our  own,  and  as  it  was  for  centu- 
ries in  operation  in  England,  the  judicial  expo- 
sitions of  its  meaning  in  the  courts  of  that  coun- 
try are  to  be  our  guides  in  expounding  it ;  and  if  f 
*at  the  time  it  was  adopted  by  our  Leg-  [*453 
islature,  it  had  received  a  judicial  construction 
in  that  country,  the  courts  of  this  State  would, 
as  a  general  rule,  conform  to  that  construction. 
What,  then,  was  the  construction  of  this  excep- 
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tion  at  that  period  of  time  at  Westminster  Hall  ? 
Was  it  held  to  disable  a  corporate  body  from 
taking  an  interest  as  cestui  que  trust  in  lands 
for  charitable  purposes?  And  was  its  opera- 
tion to  avoid  a  devise  of  land  to  trustees  for 
the  benefit  of  a  body  corporate,  equally  with 
a  devise  of  the  land  itself  directly  to  the  Cor- 
poration? 

Kyd  (1  Kyd,  101),  in  his  Treatise  on  the  Law 
of  Corporations,  states  the  rule  on  this  point 
to  be,  that  though  bodies  politic  and  corporate 
are  expressly  excepted  from  the  Statute  of 
Wills,  and  are,  therefore,  incapable  of  taking 
directly  by  will,  yet  it  has  been  held  that  they 
are  not,  by  means  of  that  exception,  rendered 
totally  incapable  of  taking  the  benefit  of  a  de- 
vise made  in  their  favor.  He  instances  the 
case  of  a  direction  by  a  testator  in  his  will, 
that  executors  convey  to  a  corporation,  in 
support  of  his  position ;  and  refers  for  his 
authority  to  Porter's  case,  in  first  Coke's  Re- 
ports. 

In  Porter's  case,  it  is  stated  in  argument  and 
agreed  by  the  court,  that  if  a  man  devised  that 
his  executors  should,  by  the  advice  of  learned 
counsel,  convey  his  lands  to  any  corporation, 
spiritual  or  temporal,  this  was  not  against  the 
statutes,  because  it  might  be  lawfully  done  by 
license  to  alienate  in  mortmain. 

Porter's  case,  as  reported  by  Ld.  Coke,  1  Co. , 
22,  arose  upon  a  devise  of  land  by  a  testator 
to  his  wife  and  her  heirs,  upon  condition  that 
she,  upon  advice  of  learned  counsel,  in  all  con- 
venient speed  after  his  decease,  should  assure, 
give  and  grant  the  same  for  the  maintenance 
and  continuance  of  a  free  school  in  his  will 
mentioned,  forever  ;  and  that  the  wife  should 
have  the  issues  and  profits  thereof  during  her 
life,  bearing  the  charges  of  the  school  as  the 
same  was  then  kept  and  maintained.  It  was 
contended  that  the  condition  was  against  law, 
being  contrary  to  the  Statute,  23  Hen.  VIII., 
ch.  10,  for  the  Suppression  of  Superstitious 
Uses ;  but  to  this  it  was  answered,  first,  that 
454*]  good  and  charitable  uses  were  *not 
made  void  by  that  statute,  but  only  supersti- 
tious uses  ;  and  secondly,  that  admitting  that 
good  and  charitable  uses  were  made  void  by 
the  Act  of  23  Hen.  VIII.,  yet  the  condition 
was  not  void  ;  for  if  the  uses  were  prohibited 
by  the  Act,  yet  the  testator  had  devised  that 
counsel  should  advise  how  the  said  tenements 
should  be  assured  for  the  maintenance  and 
continuance  of  the  school,  and  that  might  be 
advised  lawfully,  viz. :  firs.t  to  make  a  corpora- 
tion of  them  by  the  King's  letters  patent,  and 
afterward's  by  license  to  assure  the  lands  and 
tenements  to  them.  To  illustrate  and  enforce 
the  principle  thus  advanced,  the  case  cited  by 
Kyd  is  put  as  an  analogous  case,  and  as  set- 
tled law  ;  and  it  was  insisted  by  counsel,  and 
agreed  by  the  court,  that  inasmuch  as  the  con- 
dition was  not  against  law,  and  because  it 
might  be  lawfully  advised  and  done  (although 
the  use  had  been  prohibited,  as  it  really  was 
not),  the  wife  was  bound  to  perform  it. 

A  third  point  was  made  by  the  counsel  for 
the  Queen,  which  was,  that  admitting  the  use 
to  be  prohibited  by  the  Act,  and  that  the  refer- 
ence to  counsel  could  not  exempt  the  same 
from  its  operation,  yet  that  the  Statute  of  Wills 
had  taken  away  .the  force  of  the  Act  of  23 
Hen.  VIII. ;  but  as  to  that,  says  the  reporter, 
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the  barons  did  not  deliver  their  opinions,  be- 
cause they  resolved  upon  the  two  first  points. 
Here  then  was  a  devise  of  real  estate  to  a  de- 
visee, on  condition  to  assure  the  same  to  and 
for  the  charitable  purpose  of  maintaining  and 
continuing  a  free  school,  which  had  then  re- 
cently been  established,  but  was  a  voluntary 
association,  without  any  charter  or  incorpora- 
tion ;  and  yet  the  object  being  a  charity,  the 
condition  was  held  to  be  valid  in  law,  and 
binding  upon  the  devisee,  because  the  benev- 
olent intention  and  design  of  the  testator  might 
be  effectuated  by  means  of  an  incorporation 
and  license  thereafter  to  be  procured.  If  the 
principle  of  this  case  is  sound,  it  follows  that 
a  devise  of  land  to  a  devisee  capable  of  taking 
a  legal  estate  for  the  use  and  benefit  of  a  chari- 
table institution,  which  could  not  take  by  di- 
rect devise  to  itself,  will  be  supported  if  the 
trust  may  by  any  means  be  lawfully  vested  in 
the  charity,  or  executed  for  its  benefit. 

An  incorporation  and  a  license  were  in  that 
case  held  necessary,  because  the  trust  was  to 
assure  the  estate  to  a  free  *school,  [*455 
which  must  have  a  charter  of  incorporation, to 
enable  it  to  take  by  grant ;  and  the  license  was 
required  to  remove  -the  impediment  of  the  Stat- 
utes of  Mortmain,  which  prohibited  alienation 
of  land  to  corporate  bodies  ;  but  neither  can 
be  necessary  where  the  trust  is  to  convey  to  a 
subsisting  corporation,  and  no  Statute  of  Mort- 
main is  in  force. 

This  case  did  not  establish  the  precise  prop- 
osition, that  a  devise  of  land  to  trustees,  for 
the  benefit  of  an  institution,  incorporated  for 
charitable  purposes,  is  valid,  for  that  point  is 
not  made  in  the  cause  ;  but  the  point  it  did  de- 
cide, appears  to  me  to  involve  the  same  prin- 
ciple. That  case  settled  the  principle,  that  a 
devise  of  real  estate  to  trustees  capable  of  tak- 
ing by  devise,  for  the  benefit  of  an  unincorpo- 
rated association,  which  could  not  have  taken 
the  estate  itself  by  direct  devise  to  themselves, 
is  effectual  to  vest  the  estate  in  the  trustees, 
and  will  be  available  to  the  beneficial  owners, 
if  they  can  afterwards  qualify  themselves  to 
take  and  hold  the  interest ;  and  if  a  devise  to 
trustees  for  the  free  school, not  then  possessing, 
but  afterwards  to  acquire  a  corporate  capacity, 
and  a  license  to  take  by  grant,  was  held  to  be 
good,  how  can  a  devise  to  these  executors  in 
trust  for  the  subsisting  corporation  of  the  Or- 
phan Asylum  Society,  which  has  power  to  take 
lands  by  grant,  be  illegal  and  void  ?  Can  the 
incapacity  of  the  Corporation  to  take  land  by 
devise,  disable  the  institution  from  taking  the 
estate  intended  for  it  by  a  grant  from  the  trust- 
ees ?  When  Porter's  case  was  decided,  the 
Statutes  of  32  and 34  Hen. VIII., were  in  force, 
and  were  noticed  in  argument,  but  neither  the 
counsel  nor  the  court  advert  to  the  exception 
in  the  statute,  as  hindering  or  impeding  the 
execution  of  the  trust  by  the  devisee  of  the  es- 
tate ;  but  the  settled  rule  of  law  is  stated  to  be, 
that  a  devise  to  executors  upon  trust,  to  convey 
on  advice  of  counsel  to  a  corporation,  is  not 
against  any  Act  of  Parliament,  because  it  may 
be  lawfully  done  by  license  ;  and  if  there  had 
been  no  Statutes  of  Mortmain  to  prohibit  the 
alienation  of  land  to  a  body  corporate,  a  char- 
ter of  incorporation  alone  would  have  been  re- 
quisite, and  the  executor  would  have  had  no 
occasion  for  a  license  to  convey  ;  but  the  trust 
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would  have  been  valid  and  obligatory  upon 
them,  by  the  force  of  the  will  itself. 
45O*]  *So  in  the  case  of  The  Atty.-Gen.  v. 
Downing,  Amb.,  550,  571  ;  1  Dickens,  414,  the 
remainder  of  an  estate  of  inheritance  was  de- 
vised to  trustees,  who  all  died  in  the  testator's 
lifetime,  upon  trust  with  the  rents  and  profits 
to  establish  a  college,  and  after  the  founding 
or  incorporation  of  such  college  or  body  corpo- 
rate, the  trustees  and  their  heirs,  to  stand  and 
be  seised  of  the  estate  in  trust  for  the  collegiate 
body,  and  their  successors  forever.  The  ques- 
tion was.  whether  this  trust  should  be  decreed 
or  not.  No  notice  was  taken  of  the  exception 
in  the  Statute  of  Wills,  as  invalidating  the  de- 
vise, or  excluding  the  college  from  the  endow- 
ment, but  the  objection  was,  that  the  devise 
was  illegal  and  void,  by  the  Statutes  against 
Mortmain, and  the  answer  to  this  objection  was, 
that  the  trust  was  executory,  and  the  manner 
of  effectuating  the  intent  with  license  of  the 
Crown,  was  lawful.  It  was  further  insisted 
that  if  the  Crown  should  refuse  a  license,  of 
which  there  was  no  probability,  the  devise 
would  yet  be  good  as  a  charity,  under  the 
Statute  of  43  Eliz.,  and  the  court  would  exe- 
cute the  trust  cypres;  but  in  neither  view  of  the 
case  does  the  Statute  of  Wills  appear  to  have 
been  regarded  as  affecting  the  devise  or  the  ex- 
ecution of  trust. 

And  in  the  case  of  Adlington  v.  Cann,  3  Atk. , 
141,  where  the  testator  had  made  a  will  before 
the  Statute  of  9  Geo.  II.,  devising  his  real  es- 
tate in  Bristol  to  trustees,  in  trust  to  dispose  of 
the  rents  and  profits  of  the  same,  not  exceed- 
ing £250  for  the  building  of  a  hospital,  to  be 
under  a  master  for  instruction  in  reading,  writ- 
ing, arithmetic  and  the  mariner's  art,  as  many 
boys  as  the  profits  of  the  estate  given  by  him 
to  the  hospital  would  clothe  ;  and  after  the 
passage  of  the  Mortmain  Law  of  9  Geo.  II., 
had  revoked  that  will,  and  substituted  another 
in  its  place,  Ld.  Hardwicke  said  that  the  first 
will,  if  the  testator  had  not  revoked  it,  would 
certainly  have  stood. 

If,  then,  a  corporate  body,  before  the  Statute 
of  9  Geo.  II. ,  was  not,  by  the  Statute  of  Wills 
in  England,  rendered  totally  incapable  of  tak- 
ing the  benefit  of  a  devise,  why  should  our  Act 
Concerning  Wills  be  construed  to  create  an  en- 
tire incapacity  with  us  ?  In  England  the  an- 
terior Statutes  of  Mortmain,  which  have  sub- 
sisted there  in  different  forms  from  the  time  of 
Maena  Charta,  made  the  license  of  the  King 
457T*]  necessary  to  a  *valid  and  effectual  con- 
veyance, from  the  trustees  to  the  Corporation. 
But  we  have  no  Statute  of  Mortmain,  and  cor- 
porate bodies  may,  therefore,  receive  convey- 
ances of  land  from  their  trustees  without  any 
license  or  dispensation  for  that  purpose  ;  or  if 
a  license  could  be  necessary,  the  capacity  to 
take  lands  to  a  limited  amount  in  value  con- 
ferred upon  the  Orphan  Asylum  Society,  by 
its  Act  of  Incorporation,  must  surely  be  a  suf- 
ficient warrant. 

Then  what  rule  or  principle  of  law,  or  stat- 
utory provision  is  there  in  this  country,  to  pro- 
hibit or  disable  a  corporation  from  taking  and 
holding  a  beneficial  interest  in  real  estate  as 
cestui  que  trust  by  devise  ?  The  use  or  trust  of 
land  is  a  distinct  interest  from  the  land  itself, 
and  collateral  to  it.  It  is  the  right  in  equity  to 
the  pernancy  of  the  profits  of  lands  whereof 
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another  person  has  the  legal  seisin  and  posses- 
sion, and  to  direct  and  control  the  conveyance 
of  the  estate,  and  the  defense  of  the  land  by 
the  trustee,  and  that  right  may  be  transferred 
by  assignment,  or  transmitted  by  devise  or  de- 
scent. 

Upon  these  properties  of  an  use,  which  be- 
long equally  to  trusts  of  modern  times,  a  sys- 
tem was,  soon  after  the  introduction  of  the" 
doctrine  of  uses,  established  in  England  for  the 
testamentary  disposition  of  lands ;  and  long 
before  the  Statute  of  Wills,  the  general  power 
of  devising  was  thus  indirectly  acquired.  One 
method  was  to  convey  the  land  to  feoffees  to 
the  use  of  the  will,  and  then  to  declare  the 
uses  of  the  feoffment  by  the  will ;  the  effect  of 
which  was  to  turn  the  legal  estate  into  a  use, 
and  then  to  devise  the  use  to  the  object  of  the 
testator's  bounty  ;  and  it  was  held  that  the 
subject  of  the  devise  not  being  land,  but  an 
equitable  interest  subsisting  in  contract,  and 
collateral  to  the  land,  the  feudal  restraints  did 
not  apply,  and  a  corporate  body  was  as  capa- 
ble as  natural  persons  of  taking  under  the  de- 
vise. 

Ld.  Coke,  in  his  comments  on  Littleton,  Co. 
Litt.,  272,  sees.  462,  463,  and  in  his  reports  ; 
Sir  Edw.  Clere's  case,  6  Co.,  18,  observes,  that 
where  a  man  makes  a  feoffment  to  the  use  of 
his  will,  and  by  his  will  limits  estates  accord- 
ing to  the  powers  reserved  to  him  on  the  feoff- 
ment, the  estate  shall  take  effect  by  force  of  the 
feoffment,  and  the  use  is  directed  *by  [*458 
the  will,  so  that  the  will  is  but  declaratory ; 
and  Saunders  (1  Saunders,  Uses,  72),  noticing 
the  practical  operation  of  this  system,  observes, 
that  courts  of  equity,  in  allowing  a  devise  of 
the  use,  did,  in  effect,  permit  the  legal  interest 
in  the  land  to  be  devised  ;  and  this  indirect 
method  of  disposing  of  lands  by  devise,  not 
only  appears  to  have  been  in  general  use,  ante- 
rior to  the  Statute  of  32  Hen.  VIII..  cap.  1,  but 
it  was  recognized  and  sanctioned  by  Parlia- 
ment. For  by  the  Statutes  of  7  Hen.  VII.,  ch. 
3,  and  16  Hen.  VIII.,  ch.  14,  persons  in  the 
King's  service  in  the  wars  were  allowed  to 
alien  their  lands  for  the  performance  of  their 
wills,  without  license  or  fine  for  alienation.  If, 
prior  to  the  Statute  of  Wills,  when  all  persons 
were  alike  incapable  of  devising  or  taking  by 
devise,  except  in  particular  cases  and  by  special 
custom,  this  devise  of  land  by  the  indirect 
method  of  devising  the  use  of  it,  was  permit- 
ted, why  may  not  the  same  method  be  still 
pursued  in  the  case,  of  devises  to  corporations, 
who  continue  under  the  same  disability  now  as 
before  the  statute  ?  It  is  settled  that  the  gen- 
eral power  given  by  statute  to  devise,  does  not 
affect  the  special  custom  which  antecedently 
authorized  devises  in  particular  cases  ;  and  on 
the  same  principle,  the  indirect  method  of  de- 
vising by  means  of  a  use,  must  continue  as  it 
was  before  ;  and  the  method  of  devising  by 
copyholders  is  a  practical  illustration  of  the 
principle  ;  for  as  the  Statutes  of  Wills  do  not 
extend  to  copyhold  estates,  a  power  of  devising 
them  indirectly  by  the  agency  of  uses,  is  at 
this  day  in  constant  exercise,  similar  to  that 
which  was  used  for  the  devising  of  freehold 
lands  before  the  statute.  The  copyholder  sur- 
renders his  estate  to  the  use  of  his  will,  and 
then  disposes  of  it  by  his  will,  which  operates 
as  a  declaration  of  the  uses  of  the  surren- 
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der,  and  not  as  a  devise  under  the  Statute  of 
Wills. 

It  would  seem  to  be  clear,  then,  that  if  the 
estates  vested  in  the  executors  in  this  case  had 
been  conveyed  to  them  by  the  testator  in  his 
lifetime,  by  feoffment  or  fine  to  the  use  of  his 
will,  and  he  had  afterwards  declared  the  uses 
of  the  feoffment  by  his  will,  the  trusts  would 
have  been  valid  and  effectual.  Why,  then,  are 
not  the  same  trusts  valid,  when  the  estate 
which  feeds  them  is  created  by  devise  ? 
459*]  *It  is  laid  down  in  the  Touchstone 
(Shep.  Touch.,  tit.  Devise),  on  the  authority  of 
Coke,  that  a  man  may,  by  act  executed  in  his 
lifetime,  or  by  his  last  will  and  testament,  at 
his  decease,  give  his  lands,  tenements  or  he- 
reditaments, to  any  person  or  persons  not  cor- 
porate, and  their  heirs,  for  any  religious,  char- 
itable or  civil  use,  as  well  as  for  any  private 
use,  and  that  these  are  not  such  uses  as  are  ex- 
ecuted by  the  Statute  of  Uses  ;  and  the  rule  is 
general,  that  any  grantor  who  is  capable  of  an 
estate  directly  to  himself,  is  capable  of  the  same 
estate  by  way  of  use  ;  but  with  this  qualifica- 
tion, that  if  the  use  be  limited  to  a  corporation, 
there  must  be  a  license  had  ;  otherwise,  it  will 
be  an  alienation  in  mortmain.  The  necessity  of 
a  license  to  corporations,  to  take  the  use  of 
land  vested  in  trustees  for  them  as  cestuis  que 
use,  was  created  by  the  provisions  of  the  Stat- 
ute of  15  Rich.  II.,  ch.  5  ;  and  the  power  to 
dispense  with  the  statute  prohibition,  and  au- 
thorize or  legalize  the  alienation  to  the  Corpo- 
ration by  license,  was  vested  in  the  Crown  by 
statute.  As  the  restraints  imposed  by  the  Stat- 
utes of  Mortmain  in  England,  upon  alienations 
to  corporate  bodies,  do  not  exist  with  us,  no  li- 
cense can  be  necessary  here  to  secure  to  a  cor- 
poration, the  enjoyment  of  a  trust  vested  in  a 
trustee  for  its  benefit. 

What,  then,  is  there  in  our  laws  to  invali- 
date a  trust  created  by  a  devise  of  land  to  trust- 
ees, for  the  use  and  benefit  of  a  corporation, 
if  the  trustees  are  persons  competent  to  take 
land  by  devise  under  the  Statute  of  Wills  ?  It 
is  the  beneficial  interest  and  equitable  owner- 
ship, and  not  the  legal  estate,  that  vests  in  the 
Corporation  by  the  will ;  and  if  the  use  may 
exist  as  a  distinct  interest  from  the  land,  there 
seems  to  be  no  reason  why  corporate  bodies, 
equally  with  natural  persons,  where  the  disa- 
bility to  take  land  is  the  only  impediment  that 
effects  them,  should  not  be  capable  of  taking 
the  use,  though  disabled  to  take  the  land. 

Suppose  the  testator  to  be  himself  the  cestui 
que  trust  of  the  estate,  and  the  legal  title  to  be 
vested  in  others  upon  subsisting  trusts  for  his 
benefit,  and  with  power  to  him  to  dispose  of 
them  by  will  ;  would  his  devise  of  his  benefi- 
cial interest  to  a  corporate  body  be  invalid  ?  Or 
would  not  the  Corporation  be  entitled  to  en- 
force the  performance  of  the  trust  ?  Such  a 
46O*]  devise  *was,  prior  to  the  Statute  of  9 
Geo.  II.,  effectual  under  the  English  law,  and 
until  the  Statute  of  15  Rich.  II.,  ch.  5,  which 
declared'that  uses  should  thereafter  be  subject 
to  the  Statutes  of  Mortmain,  and  forfeitable 
like  the  lands  themselves,  would  not  have  come 
within  the  operation  of  the  Statutes  of  Mort- 
main, nor  have  required  a  license  to  give  it  effi- 
cacy ;  and  under  the  modern  doctrine  of  trusts, 
to  which  the  Statute  of  Uses  gave  rise,  the 
beneficial  interest  in  the  land  continued  to  be 
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devisable  to  corporate  bodies,  without  any  other 
legal  restraints  than  those  which  the  old  Stat- 
utes of  Mortmain  and  the  Act  of  9  Geo.  II.  in- 
terposed. 

If,  then,  the  use  in  ancient,  and  the  trust  of 
land  in  modern  times,  was  a  devisable  interest 
in  England,  both  before  and  after  the  Statute 
of  Wills  was  passed,  and  the  ancient  Statutes 
of  Mortmain,  and  the  more  recent  Act  of  9 
Geo.  II.,  were  the  only  obstacles  in  that  coun- 
try to  a  valid  devise  of  them  to  corporate  bod- 
ies, on  what  principle  is  it  that  a  testator  may 
not,  in  this  country,  where  no  Mortmain  Act 
exists,  devise  the  lands  he  holds  to  trustees, 
subject  to  a  trust  for  the  benefit  of  a  corpora- 
tion ?  He  effectually  separates  the  use  from  the 
land  by  the  will,  and  at  the  same  time  disposes 
of  the  legal  estate  to  one,  and  the  beneficial  in- 
terest to  another  devisee.  How  does  the  opera- 
tion of  the  devise  differ  from  the  effect  of  the 
previous  feoffment,  to  the  use  of  the  will,  and 
the  subsequent  declaration  of  the  uses  by  the 
will  ?  The  Corporation  takes  the  trust  or  ben- 
eficial interest  equally  in  both  cases,  and  takes 
nothing  more  in  either;  must  not  the  same 
principle  then  equally  govern  both  ?  Can  it  be 
that  a  trust  which  is  valid,  if  fed  by  an  estate 
created  by  a  previous  feoffment,  to  the  use  of 
the  will  becomes  invalid  because  it  is  fed  by  a 
legal  estate  created  by  the  will  itself  ?  How  is 
the  exception  in  the  Statute  of  Wills  to  pro- 
duce that  effect  ?  That  statute  created  no  new 
disability.  It  left  corporations  as  it  found  them. 
They  were  under  no  prohibition  by  any  statute 
of  the  State  restraining  them  from  taking  the 
beneficial  interests  in  real  estate  as  cestuis  que 
trust.  The  only  disability  which  affected  them 
was,  the  incapacity  to  take  land  by  devise.  The 
origin  and  brief  history  of  that  disability,  will 
best  show  the  light  in  which  it  is  now  to  be 
viewed. 

*The  restraint  of  the  power  of  alien-  [*46 1 
ation  of  lands  of  inheritance,  or,  to  speak  more 
correctly,  the  want  of  capacity  to  transfer  or 
receive  the  freehold,  of  which  that  disability 
is  the  remnant,  was  not  deduced  from  the  prin- 
ciples of  the  ancient  common  law  of  England; 
but  was,  by  feudal  policy,  engrafted  upon  the 
system  of  jurisprudence  prevailing  in  that 
country  at  the  time  of  the  conquest.  It  was  an 
incident  to  feudal  tenures  ;  and  as  long  as  the 
relations  between  lord  and  tenant  retained  the 
spirit  of  their  original  establishment,  the  alien- 
ation of  the  feud  was  inconsistent  with  the  ob- 
ligations of  the  tenant  to  his  lord.  But  when 
the  yeomanry  of  the  country  began  to  emanci- 
pate themselves  from  the  vassalage  of  the  feud- 
al law,  the  power  of  alienation  was  gradually 
assumed,  and  it  was  ultimately  established  by 
law. 

The  right  of  alienation  inter  viws,  was  an 
early  acquisition  of  the  tenants  of  the  freehold; 
but  the  disability  of  aliening  by  devise,  was  not 
removed  until  long  after  the  power  of  aliena- 
tion by  deed  had  been  fully  established,  nor 
until  long  after  the  doctrine  of  uses  had  been 
introduced.  The  disposition  of  estates  by  will 
had,  indeed,  been  preserved  in  particular  dis- 
tricts, and  by  special  custom,  from  the  time  of 
the  Saxons  ;  and  we  may  collect  from  the  re- 
citals and  pro  visions  of  the  ancient  Acts  of  Par- 
liament, and  the  language  of  the  early  reports, 
that  devises  of  land  had  grown  into  use  anterior 
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to  the  Statute  of  Wills ;  but  until  the  time  of 
the  8th  Henry,  no  trace  is  discovered  of  any 
statute  authority  for  the  practice.  In  that  reign 
the  general  right,  which  would  seem  to  be  an 
incident  to  the  ownership  of  the  soil  in  civilized 
countries,  but  which  had  been  so  long  suspend- 
ed in  subserviency  to  the  policy  of  a  military 
system  of  tenures  as  to  be  almost  forgotten  as 
a  right,  was  revived  and  restored.  One  excep- 
tion was,  however,  made  in  the  English  Statutes 
of  Wills,  in  deference  to  the  Statutes  of  Mort- 
main ;  not  because  a  devise  to  a  corporation 
was  contrary  to  the  principles  of  the  ancient 
common  law,  but  from  an  apprehension  that  a 
statutory  provision,  giving  a  general  unquali- 
fied power  to  devise,  might  be  construed  to  au- 
thorize the  devise  of  land  to  corporations  in 
mortmain.  In  England,  that  exception  had  its 
use  as  an  auxiliary  measure  in  the  system  of 
462*]  mortmain,  which  *prevailed  in  that 
country.  The  Legislature,  by  excepting  bodies 
politic  and  corporate  from  the  capacity  of  tak- 
ing by  devise,  which  was  conferred  on  all  nat- 
ural persons  in  their  private  capacity,  effect- 
ually guarded  the  Statutes  of  Mortmain  from 
evasion,  by  the  operation  of  the  new  power  of 
disposition  by  devise  :  for  a  corporation  could 
not  take  under  a  devise  directly  to  itself,  for 
want  of  capacity,  and  a  devise  to  a  trustee  for 
its  use  would  be  within  the  prohibitions  of  the 
Statutes  of  Mortmain.  The  exception  was  con- 
tinued in  our  Act  Concerning  Wills,  but  with 
us  is  an  insulated  provision,  merely  leaving  cor- 
porations under  the  same  disability  after  the 
passage  of  the  Act  as  they  were  under  before 
and,  as  I  apprehend,  without  producing  any 
other  effect  upon  them  ;  and  whatever  may  be 
the  reason  for  continuing  it  in  the  statute,  lam 
not  prepared  to  say  that  either  the  terms  of  the 
exception,  or  its  policy  and  utility,  under  the 
laws  or  institutions  of  this  country,  are  such  as 
to  justify  this  court  in  applying  it  to  a  devise  to 
competent  trustees  for  charitable  purposes, 
merely  because  a  corporate  body  is  to  admin- 
ister the  charity. 

The  right  to  purchase  and  hold  real  estate  is 
incident  to  every  corporation,  and  the  corpor- 
ators are  entitled  to  acquire  lands  by  every 
means  permitted  by  law  ;  and  conceding  that 
the  disability  which  was  engrafted  by  feudal 
policy  into  the  common  law,  was  transplanted 
with  it  into  the  free  soil  of  these  States,and  that 
it  continued  in  full  force  at  the  time  of  the  pas- 
sage of  our  Statute  of  Wills  in  1786,  it  still  was 
no  more  than  a  disability  to  take  lauds  in  the 
particular  mode  prescribed  by  that  Act ;  and 
it  would  be  against  an  elementary  principle  to 
extend  a  disability  or  a  restraint,  if  it  can  be  so 
considered,  which  is  in  derogation  of  one  of  the 
rights  of  property,  and  a  common  incident  to 
a  corporate  capacity,  beyond  the  letter  of  the 
law  or  the  necessary  construction  of  its  pro- 
visions. The  Act,  it  is  true,  does  not  enable 
corporate  bodies  to  take  lands  by  devise,  but  it 
does  not  prohibit  them  from  taking  the  use  of 
trust  of  lands  as  cesluis  que  trust,  nor  does  it 
restrain  those  whom  it  enables  to  take  by  de- 
vise, from  taking  or  holding  for  the  use  or 
benefit  of  corporations,  or  from  subsequently 
conveying  to  them.  The  direct  devise  of  land 
to  the  Corporation  is  inoperative,  not  because 
463*]  it  is  *prohibited  by  law,  but  because  the 
Corporation,  from  the  continuance  of  a  posit- 
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ive  rule  of  feudal  policy,  once  imperative,  as 
an  incident  to  the  tenure  of  the  land,  but  the 
reason  of  which  has  long  since  ceased,  is  with- 
out the  capacity  to  take.  But  that  incapacity 
does  not  preclude  another  who  has  capacity, 
from  taking  for  their  benefit,  nor  does  it  dis- 
able the  Corporation  from  acquiring  indirectly 
by  a  devise  to  a  trustee,  and  a  conveyance  from 
that  trustee  to  the  Corporation,  what  the  want 
of  capacity  to  take  by  devise  disables  them  from 
taking  directly  by  the  will  itself.  Nor  is  this 
devise  of  the  trust  of  land  to  the  Corporation, 
instead  of  the  land  itself,  to  be  regarded  in  the 
odious  light  of  a  fraudulent  evasion  of  the  Act 
Concerning  Wills.  The  rule  that  a  party  shall 
not  do  indirectly  what  the  law  does  not  permit 
him  to  do  directly,  does  not  apply  ;  for  that 
rule  was  made  for  cases  where  the  act  is  pro- 
hibited by  statute,  or  is  in  itself  illegal  or  mor- 
ally wrong,  and  where  the  circuity  is  a  device 
to  evade  an  express  provision  or  rule  of  law. 
It  has  no  application  to  the  case  of  mere  ca- 
pacity, when  the  indirect  means  employed  to 
obviate  the  impediment  contravene  no  statute 
regulation,  nor  violate  any  principle  of  law. 
The  transfer  by  a  married  woman  of  her  estate 
to  her  husband,  is  an  example  to  illustrate  the 
distinction;  for  the  coverture  disabled  her  from 
conveying,  and  him  from  taking  the  estate,  by 
a  direct  conveyance  from  her  to  him  ;  but  yet, 
by  the  joint  deed  of  the  husband  and  wife  to  a 
third  person,  and  the  grant  of  that  third  person 
to  the  husband,  a  valid  and  effectual  transfer 
of  the  estate  from  her  to  him  will  be  effected. 
So  the  wife  is  incapable  of  acquiring  personal 
property  for  her  separate  use,  by  a  direct  trans- 
fer of  it  to  herself,  for  eo  instanti,  that  it  is  con- 
veyed to  her,  the  marital  right  vests  it  abso- 
lutely in  him  ;  yet  a  settlement  of  it  upon  her, 
by  vesting  it  in  trustees  for  her  separate  use, 
may  effectually  secure  it  for  her  benefit,  and 
against  his  dominion  or  control.  So,  too,  a  ten- 
ant in  tail  was  restrained  by  the  Statute  de  Donis 
from  aliening  the  entailed  estate,  by  a  direct 
conveyance  to  a  purchaser,  and  yet  the  law  al- 
lowed him  to  effect  the  object  by  the  indirect 
and  circuitous  means  of  a  common  recovery. 

*Is  the  legal  incapacity  of  a  corporate  [*464 
body  to  take  by  devise,  or  of  a  testator  to  de- 
vise real  estate  to  corporate  bodies,  more  abso- 
lute than  that  of  a/ erne  covert,  to  convey  to  her 
husband,  or  to  acquire  personalty  for  herself  ? 
Besides,  we  have  seen  that  anciently,  when  the 
disability  to  take  by  devise  was  general,  the 
agency  of  uses  was  employed  in  the  indirect 
disposition  of  the  beneficial  in  lands  to  corpo- 
rate bodies  by  will,  and  the  continuance  by  the 
exception  in  the  Statute  of  Wills,  of  the  pre- 
existing disability  of  devising  lands  to  bodies 
corporate,  and  of  corporations  to  take  by  de- 
vise, does  not  disable  the  testator  from  exercis- 
ing the  same  power  by  means  of  trusts,  which 
he  before  exercised  by  the  agency  of  uses  in  ob- 
viating the  disability,  any  more  than  the  omis- 
sion ofthe  statute  to  authorize  the  devise  of  land 
by  copyholders,  took  from  them  the  right  they 
possessed  before,  of  disposing  of  the  copyhold 
estates  by  will  through  the  instrumentality  of 
a  surrender.  If  in  this  State,  as  in  England, 
public  policy  shall  ever  require  the  exercise  of 
the  owner's  dominion  over  his  property  to  be 
further  abridged, and  devises  of  interests  in  real 
estate  to  charitable  uses  shall  be  suppressed  or 
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prohibited  by  the  Legislature,  this  court  will  be 
as  ready  to  enforce  the  provisions  of  the  Pro- 
hibitory Act,  as  the  English  Court  of  Chancery 
was  to  carry  into  effect  the  Mortmain  Law  of 
•Geo.  II.  ;  for  when  the  charitable  use  shall  be 
declared  unlawful  and  void,  any  mode  of  cre- 
ating it  will  be  illegal.  But  as  yet,  the  power 
to  devise  to  the  purposes  of  charity  continues 
to  be  unrestrained  ;  reliance  is  placed  on  the 
Intelligence  and  discretion  of  the  citizen  for  se- 
curity against  the  abuse  of  the  power  he  pos- 
sesses over  his  estate;  and  a  further  precaution 
and  safeguard  against  the  undue  amortising  of 
land  by  corporate  bodies,  is  found  in  the  policy 
of  the  Legislature  in  limiting  the  amount  in 
value  of  the  land  the  corporation  is  entitled  to 
hold,  by  the  Act  of  Incorporation,  or  by  gen- 
eral laws.  On  what  ground,  then,  is  this  court 
to  hold  devises  of  land  to  trustees  for  the  benefit 
of  corporate  bodies,  to  be  unlawful  or  invalid, 
or  adjudge  them  fraudulent  and  void,  as  eva- 
sions of  the  exception  in  the  Statute  of  Wills  ? 
I  cannot  surely  deny  to  an  incorporated  insti- 
tution for  charitable  purposes,  the  right  to  the 
465*]  bounty  of  a  testator,  who,  in  *his  en- 
dowment of  the  charity,  has  had  recourse  to 
the  intervention  of  trustees  to  obviate  the  con- 
sequences of  the  disability  of  the  institution 
which  has  the  administration  of  the  charity,  to 
take  lands  by  devise;  and  I  must,  therefore,  hold 
the  trust  vested  in  these  executors,  by  the  will 
for  the  complainants  in  this  case,  to  be  valid. 

But  it  is  contended  that  the  trust,  if  valid, 
was  executed  by  the  Statute  of  Uses,  and  that 
the  legal  estate  which  by  that  operation  would 
iiave  passed  to  the  complainants,  if  they  had 
been  capable  of  taking  it,  became,  by  their  dis- 
ability to  take,  wholly  inoperative  and  void. 
The  reasons  I  have  already  given  in  favor  of 
the  validity  of  the  devise  to  the  executors  un 
der  the  will,  inclines  me  to  the  opinion  that  the 
devise  is  a  subsisting  trust,  and  has  not  been 
executed  by  the  statute.  The  trust  of  the  es- 
tate is,  that  it  shall  be  applied  by  the  Orphan 
Asylum  Society  for  the  charitable  purposes  for 
which  that  Association  was  established.  It  is 
to  the  charity  that  the  testator  has  devoted  his 
bounty,  and  the  Corporation  is  merely  the  al- 
moner to  dispense  it.  The  complainants  are 
cestuis  que  trust,  not  for  general  purposes,  and 
to  deal  with  the  estate  as  their  own,  but  for  the 
purposes  of  charity  alone.  It  is  in  the  nature 
of  a  public  charity,  and  not  a  mere  private  use 
or  trust,  which  it  was  the  policy  and  intention 
of  the  statute  to  execute.  It  is  a  devise  to  com- 
petent trustees  for  charitable  uses,  to  be  ad- 
ministered by  the  complainants ;  and  do  not 
such  uses  partake  too  much  of  the  character  of 
modern  trusts,  to  be  executed  by  the  Statute  of 
Uses? 

It  is  admitted  that  the  trusts  of  the  will  sub- 
sisted, and  were  vested  in  the  executors  at  the 
death  of  the  testator's  child.  If  the  child  had 
lived  to  the  age  of  twenty-one  years,  or  had 
married,  and  the  estate  had  been  sold  by  the 
executors  in  pursuance  of  the  trust,  the  com- 
plainants would  have  been  entitled  to  a  moiety 
of  the  money  arising  from  the  sale;  and  as  they 
have  become  by  the  death  of  the  child  entitled 
to  the  benefit  of  the  whole  trust  estates,  if  the 
trust  to  sell  continues  to  subsist,  they  would 
now  be  entitled,  in  case  of  a  sale,  to  the  whole 
of  the  proceeds.  But  if  this  trust  or  power  to 
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sell  was  extinguished  by  the  death  of  the  child, 
which,  however,  I  am  not  to  be  understood  as 
admitting  to  be  the  *case,  still  the  com-  [*460 
plainants,  as  the  cestuis  que  trust  of  the  estate, 
are  entitled  to  the  rents  and  profits  for  the  ben- 
efit of  the  charity,  and  the  trustees  are  bound 
to  convey  the  trust  estate  as  they  may  direct. 
Then,  is  this  a  trust  within  the  Statute  of  Uses? 
An  express  trust  to  convey,  would  indisput- 
ably have  given  the  interest  of  the  complain- 
ants the  character  of  an  equitable  estate  ;  but 
the  trustee  is  bound  by  the  obligations  of  the 
trust,  without  any  express  direction,  to  convey 
as  the  cestuis  que  trust  shall  direct.  Can  it  be, 
then,  that  the  estate  of  the  cestui  que  trust  is  to 
be  legal  or  equitable,  according  as  the  duty  of 
the  trustee  to  convey  is  expressly  enjoined  by 
the  will,  or  results  from  the  trust;  or  must  not 
that  question  turn  upon  the  character  and  pur- 
poses of  the  trust  and  the  intention  of  the  tes- 
tator? The  intention  of  the  testator,  obviously, 
was  to  endow  the  charity,  but  to  vest  the  legal 
title  to  the  real  estate  intended  for  that  purpose 
in  the  trustees.  That  such  was  his  intention  is 
manifest,  not  only  from  the  appointment  of 
trustees,  but  from  the  distinction  he  has  made 
between  his  real  and  personal  estate;  for  though 
he  dedicates  both  to  the  purposes  of  charity, 
yet  he  vests  the  real  estate  alone  in  trust- 
ees, bequeathing  the  personal  directly  to  the 
complainants  themselves.  Could  there  be  a 
stronger  proof  of  a  special  intent?  And  when 
the  general  and  special  intention  of  the  testa- 
tor concur,  and  the  rules  of  law  do  not  hinder, 
such  intention  ought  surely  to  govern  the  con- 
struction of  the  will. 

If,  therefore,  the  complainants  were  disqual- 
ified from  taking  the  estate  from  the  trustees, 
by  the  operation  of  the  Statute  of  Uses,  that 
statute  could  not  execute  the  use ;  and  the 
trust  must  remain  in  the  trustees  to  the  uses  of 
the  will,  or  the  intention  of  the  testator  must 
be  frustrated  ;  and  if  the  legal  estate  might  be 
legally  and  securely  transferred  to  the  com- 
plainants, yet,  under  the  circumstances  of  the 
case,  and  upon  the  intention  of  the  testator, 
and  as  the  estate  was  vested  by  the  will  in  the 
trustees  for  the  complainants,  to  be  applied  to 
the  purposes  of  charity,  and  not  for  private 
uses,  and  as  the  complainant  might  be  advised 
or  might  desire  to  take  the  conveyance  of  it 
under  the  direction  of  the  court,  and  upon  spe- 
cial trusts  for  the  application  of  it  to  the  pur- 
poses *of  the  charity  as  directed  by  the  [*467 
will,  I  think  I  conform  to  the  principles  of 
equity,  and  impugn  no  rule  of  law,  by  holding 
the  devise  to  create  an  equitable  interest  and 
not  a  legal  estate. 

But  supposing  the  Statute  of  Uses  to  execute 
the  trust,  and  the  legal  estate,  on  the  death  of 
the  child,  to  vest  by  the  operation  of  that  stat- 
ute in  the  Corporation  as  cestui  que  trust,  to 
whom  the  use  was  devised;  does  it  follow  that 
the  rights  of  the  society  were  lost  by  the  opera- 
tion? It  is  conceded  that  the  legal  estate  vested 
in  the  executors  on  the  death  of  the  testator, 
subject  to  the  uses  of  the  will,  and  continued 
so  vested  in  them  until  the  death  of  the  child. 
Then,  if  that  estate  was,  by  that  event,  trans- 
ferred to  the  cestui  que  use,ii  was  so  transferred, 
not  by  the  will,  but  by  the  operation  of  the 
Statute  of  Uses  ;  and  the  Corporation  took  not 
as  devisees,  by  virtue  of  the  devise,  but  as  ces- 
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tuts  que  trust,  by  operation  of  law.  The  testa- 
tor gave  the  legal  estate  to  the  executors,  and 
devised  the  use  of  the  whole,  or  a  moiety  of  it, 
on  certain  contingencies,  to  the  Corporation  ; 
the  Statute  of  Uses  did  not  avoid  that  devise, 
nor  prevent  its  taking  effect ;  but  permitted 
the  estate  to  vest,  and  then  executed  the  use. 
The  Statute  of  Wills  was  merely  passive  ;  it 
conferred  no  capacity  in  the  Corporation  to 
take,  which  was  not  possessed  before,  but  it 
created  no  restraint,  disability  or  interdiction 
to  the  right  of  acquisition  of  property  which  a 
corporate  body  was  not  subject  to  before  ;  and 
if  the  Corporation  may  take  by  deed  from  the 
trustees,  they  may  surely  take  by  virtue  of  the 
Statute  of  Uses,  which  operates  as  a  statute 
conveyance,  transferring  the  possession  to  the 
use  ;  and  this,  the  Legislature,  in  the  statute 
itself,  would  seem  to  concede  ;  for  they  enact 
that  when  any  person  then  stood,  or  was  seised, 
or  thereafter  should  stand  or  be  seised  of  lands 
to  the  use,  confidence  or  trust  of  any  other  per- 
son or  any  body  politic,  by  reason  of  any  bar- 
gain, sale,  feoffment,  fine,  recovery,  covenant, 
contract,  agreement,  will,  or  otherwise,  such 
person  or  body  politic  that  should  have  any 
such  use,  &c.,  should  from  thenceforth  stand 
and  be  seised  of  the  lands  of  the  like  estates  as 
they  had  in  the  use — a  provision  which,  in 
terms,  admits  that  the  real  estate  may  be  de- 
468*]  vised  to  a  person  to  the  use  or,  *or  in 
trust  for  a  body  corporate  ;  or,  in  the  words  of 
the  statute,  that  a  man  may  stand  or  be  seised 
of  an  estate  of  inheritance  "to  the  use,  trust  or 
confidence  of  a  body  politic,  by  reason  of  a 
will,  and  that  the  body  politic  that  has  such 
use,  confidence  or  trust,  shall  stand  and  be 
seised  of  the  land  of  and  in  the  like  estates  as 
they  had  in  the  use.  To  apply  that  principle 
to  the  present  case  ;  the  testator  having  de- 
vised his  estate  to  his  executors  in  trust  for  the 
Orphan  Asylum  Society,  the  executors  were, 
by  reason  of  the  will,  seised  of  the  estate  to  the 
use  of  the  Society,  and  by  force  of  the  statute, 
the  Corporation  that  had  the  use  became  seised 
of  the  land  of  the  like  estate  as  it  had  in  the 
use  ;  and  can  an  estate  thus  transferred  to  the 
Corporation  and  vested  in  it  by  law,  be  invalid 
or  void  ? 

The  legal  operation  of  the  statute  is  to  dis- 
place and  destroy  the  intermediate  or  trust  es- 
tate of  the  trustee,  and  convert  the  interest  of 
the  cestui  que  use  into  a  legal  ownership  of  the 
land.  This  principle  has  been  long  settled  and 
is  well  established  ;  it  is  the  principle  upon 
which  the  modern  system  of  conveyancing  is 
founded.  In  England  the  restraints  of  the 
Statutes  of  Mortmain,  and  of  9  Geo.  II. ,  ren- 
der it,  in  a  great  degree,  unavailable  to  corpora- 
tions ;  but  in  this  country  those  restraints  do 
not  exist,  and  there  would  seem  to  be  no  legal 
impediment  to  the  transfer  of  the  possession 
by  the  Statute  of  Uses  to  a  corporate  body  to 
whom  the  use  may  be  appointed  by  the  will. 

If,  then,  the  legal  estate  was  devised  by  the 
will  in  question,  to  the  executors  in  fee,  for 
the  use,  in  the  event  that  has  happened,  of 
the  complainants,  for  the  purposes  of  their 
charitable  establishment,  and  if  the  operation 
of  the  Statute  of  Uses  upon  it,  was  to  transfer 
the  legal  estate  of  the  trustees  to  the  cestui  que 
trust ;  and  if  that  statute  does  apply  to  this 
case,  the  complainants,  notwithstanding  their 
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incapacity  to  take  by  devise,  must,  on  the  prin- 
ciples I  have  deduced  from  the  statutes  and 
the  adjudications,  take  the  legal  title  thus  cast 
upon  them  by  law,  and  be  entitled  to  hold  it. 
It  is  a  well  established  rule,  that  the  statute 
cannot  execute  the  use,  unless  there  is  a  law- 
ful cestui  que  use  in  esse,  capable  of  taking  the 
*land,  to  whom  the  possession  may  be  [*469 
lawfully  transferred,  and  who  is  to  become 
vested  with  the  same  estate  in  possession  as  he 
had  in  the  use.  The  terms  of  the  statute,  on 
this  point,  are  clear  and  explicit :  that  upon 
the  execution  of  every  use,  the  cestui  que  use- 
shall  have  the  legal  estate  after  such  quality, 
manner,  form  and  condition  as  he  had  before, 
in  or  to  the  use,  confidence  or  trust  that  was  in 
him  ;  and  it  would  seem  to  follow,  that  in  the 
present  case,  the  complainants  must  become 
vested  with  a  valid  and  effectual  estate  in  pos- 
session in  the  land,  for  the  purposes  of  the 
charity,  or  there  could  be  no  execution  of  the 
trust  by  the  statute. 

In  either  view  of  the  subject.theref  ore,  wheth- 
er the  trust  originally  vested  in  the  executors 
by  the  will,  remains  in  them  as  trustees,  or  has 
been  transferred  to  the  society  as  cestuis  que 
trust,  the  title  of  the  complainants  as  trustees 
at  law,  or  as  cestuis  que  trust  in  equity,  to  the 
estate,  for  the  use  of  the  charity  to  which  it  is 
devoted  by  the  testator.would  seem  to  be  valid. 

But  suppose  the  devise  for  the  use  and  ben- 
efit of  the  complainants  to  be  void  in  law,  a» 
being  in  effect  a  devise  of  land  to  a  corporate 
body,  or  as  inuring  to  the  benefit  of  a  corpo- 
ration, the  question  would  then  be,  whether 
the  testator's  intention  may  not  be  effectuated 
in  a  court  of  equity. 

It  is  conceded  that  the  Court  of  Chancery 
has  had  the  acknowledged  jurisdiction  of  uses 
and  trusts,  ever  since  the  first  introduction  of 
them  from  the  civil  law  into  the  English  sys- 
tem of  jurisprudence  ;  and  as  charitable  uses 
are  a  branch  of  the  same  system,  the  cogni- 
zance would  seem  naturally  to  belong  to  the 
same  jurisdiction;  and  whatever  difference  of 
opinion  may  exist,  as  to  the  jurisdiction  exer- 
cised by  the  English  Court  of  Chancery,  in 
times  of  high  antiquity,  it  must  be  admitted, 
that  it  has  long  been  the  course  of  that  court, 
to  take  cognizance  of  trusts  for  charitable  pur- 
poses. It  is  the  established  doctrine  of  the 
court  at  the  present  day,  that  (with  the  excep- 
tion af  the  charities  prohibited  by  the  Mort- 
main Act  of  George  II.)  when  the  donor  has 
the  power  to  dispose  of  the  estate  he  devotes 
to  charity,  the  court  will  aid  a  defective  con- 
veyance *tp  chartiable  uses  ;  and,  on  [*47O 
this  principle,  devises  to  bodies  corporate, 
which  are  void  at  law  for  want  of  capacity  to 
take, were,  antecedently  to  the  Act  of  Geo.  II., 
held  to  be,  notwithstanding  the  old  Statutes  of 
Mortmain,  good  in  equity,  if  given  to  chari- 
table uses. 

But  the  jurisdiction  of  the  English  Court  of 
Chancery,  in  cases  of  charitable  uses,  is -as- 
cribed to  the  Statute  of  43  Eliz.,  ch.  4,  usually 
termed  the  Statute  of  Charitable  Uses  ;  and  it 
is  said  that  devises  to  corporations,  and  to  trust- 
ees for  their  benefit,  where  the  devise  was  for 
a  charitable  use,  owed  their  exemption  from 
the  operation  of  the  ancient  Statutes  of  Mort- 
main, and  the  exception  in  the  Statute  of  Wills, 
to  the  enabling  Statute  of  Elizabeth. 
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The  Statute  of  Elizabeth  was,  confessedly,  a 
remedial  law  ;  and  it  introduced  a  system  for 
the  redress  of  grievances  by  the  abuses  and 
frauds  of  trustees  to  charitable  uses, which  was 
at  once  simple,  summary  and  efficacious.  But 
it  was  not  the  purpose  or  design  of  that  statute 
to  create  the  charitable  uses  to  which  its  pro- 
visions were  to  apply  ;  nor  does  it  profess  to 
authorize  or  establish  any  charity  that  did  not 
exist  before,  or  to  provide  the  first  and  only 
remedy  known  to  the  laws,  for  the  vindication 
of  the  rights  of  donees  to  charitable  uses.  On 
the  contrary,  it  recognizes  the  charities  it  enu- 
merates as  antecedent  and  subsisting  interest, 
and  its  purpose  is  to  provide  a  speedy  and  more 
efficient  remedy  than  that  then  existing,  for  the 
abuses  to  which  those  interests  were  exposed. 
That  such  was  the  character  and  design  of  the 
law,  is  shown  by  the  Act  itself  ;  it  refers  in  its 
recital  to  a  long  list  of  charities,  to  which  lands 
and  goods  had,  therefore,  been  dedicated  by 
the  queen  and  her  progenitors,  and  sundry  well 
disposed  persons,  and  which  donations  had 
not  been  employed  according  to  the  charitable 
intent  of  the  givers  and  founders,  by  reason  of 
frauds,  breaches  of  trust  and  negligence  in 
those  to  whom  the  employment  was  intrusted; 
and  for  redress  and  remedy  of  the  grievance, 
it  authorizes  and  directs  a  summary  inquiry 
into  the  matter,  by  commissioners  and  a  jury, 
under  the  supervision  of  the  Court  of  Chan- 
cery ;  and  the  establishment  and  due  applica- 
47 1*]  tion  to  the  *purposes  of  the  dedication 
of  all  such  estates,  and  of  all  estates  and  prem- 
ises thereafter  to  be  given,  limited,  appointed 
or  assigned  to  or  for  any  such  charitable  uses. 

Charities  then  were  in  general  use  before  the 
Statutes  of  Elizabeth  ;  and  were  regarded  by 
Parliament  as  meritorious,  and  worthy  of  the 
peculiar  care  and  patronage  of  the  Legislature. 
They  were  exposed  to  abuses,  and  embarrassed 
with  difficulties,  by  the  infidelity  of  the  agents 
intrusted  with  the  estates  conferred  upon  them 
by  the  benevolent  donors  who  had  founded  or 
endowed  them;  and  they  stood  in  need  of  leg- 
islative aid  for  their  further  security  and  pro- 
tection. The  existing  remedies,  as  they  were 
then  applied,  must  have  been  foijnd  to  be  in- 
adequate to  the  protection  of  those  widely  ex- 
tended charities  in  the  full  enjoyment  of  their 
rights,  or  the  Legislature  would  not  have  inter- 
posed. 

But  it  cannot  be  supposed  that  those  rights, 
in  themselves  so  important  and  interesting,  as 
they  obviously  were,  to  the  whole  community, 
should  have  been  suffered  by  the  Queen  and 
her  progenitors  to  languish  so  long  under  the 
grievances  recited  in  the  statute,  without  any 
remedy  for  the  redress  or  the  wrong.  It  could 
not  have  been  tolerated,  that  trustees  of  chari- 
ties should  betray  their  trusts,  and  abuse,  neg- 
lect or  misapply  the  estates  committed  to  their 
charge,  at  pleasure  and  with  impunity.  There 
must  have  been  some  jurisdiction  to  take  cog- 
nizance of  the  complaint  of  the  eestuis  que  trust 
of  charities,  who  were  aggrieved  by  the  frauds 
or  negligence  of  the  trustees;  and  that  jurisdic- 
tion must  have  belonged  to  the  Court  of  Chan- 
cery, where  trusts  have  always  been  cogniz- 
able, either  in  the  exercise  of  the  ordinary  ju- 
risdiction, or  in  the  administration  of  the  pre- 
rogative of  the  Crown,  as  parens  patrice.  In 
the  time  of  Queen  Elizabeth,  when  the  prin- 
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ciples  of  equity  jurisdiction  were  imperfectly 
understood,  the  limited  ideas  of  redress  which 
were  entertained  by  the  courts  of  equity,  may 
have  induced  them  to  refrain  from  the  exer- 
cise of  powers  which  they  legitimately  pos- 
sessed; and  it  may  well  be,  that  in  those  early 
times,  frauds,  abuses  and  misapplications  of 
trusts  to  charitable  uses,  which  *  would  [*472 
now  be  subjected  to  equitable  cognizance,  were 
then  supposed  to  be  remediless  by  the  ordinary 
powers  of  courts  of  equity,  and  to  require  the 
interposition  of  the  Legislature  to  repress  them. 

It  was  not  until  the  time  of  Sir  Heneage 
Finch,  afterwards  Ld.  Nottingham,  who  suc- 
ceeded to  the  seals  in  1673,  that  the  principles 
and  powers  of  the  court  were  fully  developed 
and  matured.  "  His  genius,"  in  the  language 
of  Sir  William  Blackstone,  the  learned  com- 
mentator on  the  laws  of  England,  "  enabled 
him  to  discern  and  pursue  the  true  spirit  of 
justice,"  and  "to  build  a  system  of  jurispru- 
dence and  jurisdiction  upon  wide  and  rational 
foundations,  which  have  also  been  extended 
and  improved  by  many  great  men  who  have 
since  presided  in  chancery."  (3  Bl.  Com.,  56.) 
In  the  time  of  Ld.  Ellesmere,  who  presided  in 
the  Court  of  Chancery  very  shortly  after  the 
Statute  of  Elizabeth  Concerning  Charitable 
Uses  went  into  operation,  the  great  and  salu- 
tary principles,  that  a  trust  fastens  itself  upon 
the  land,  and  binds  the  heir  or  devisee  upon 
whom  the  legal  title  may  devolve,  and  that  the 
court  has  the  power  to  supply  the  failure  or  de- 
fect of  trustees  for  the  establishment  of  the 
trust,  had  been  but  partially  called  into  exer- 
cise, and  were  too  illy  understood  for  any  ben- 
eficial results  to  be  deduced  from  them  for 
practical  purposes;  and  we  find  that  in  Cottin- 
son's  case,  where  the  devise  was  to  trustees  be- 
fore the  Statute  of  Wills,  and  in  Doctor  Floyd's 
case,  where  the  devise  was  to  a  corporation, 
and  the  devises  being  void  in  law,  the  lands 
descended  to  the  heir  clothed  with  the  trust, 
the  Court  of  Chancery  to  which  the  jurisdiction 
of  trusts  belonged,  took  no  cognizance  of  the 
case's;  but  the  heirs  were  suffered  to  misemploy 
the  estates,  though  devoted  to  charitable  uses", 
with  impunity,  until  the  Statute  of  Elizabeth 
provided  an  efficacious  remedy  for  the  abuse, 
by  enabling  the  commissioners  to  decree  the 
performance  of  the  trusts. 

The  occurrence  of  such  cases,  with  the  fail- 
ure of  trusts  from  other  causes  (some  of  which 
may  have  been  beyond  the  powers  of  a  court 
of  equity,  if  called  fully  into  exercise,  to  obvi- 
ate *or  remove),  may  have  given  rise  [*473 
to  the  tradition  mentioned  by  Ld.  Loughbor- 
ough,  in  the  case  of  the  Attorney-  General  v. 
Bowyer,  3Ves.,714,  and  may  have  led  that  Chan- 
cellor to  the  opinion  he  seems  to  have  formed, 
"  that  the  court,  at  the  period  to  which  he  re- 
ferred (being  a  time  prior  to  the  Statute  of 
Wills),  had  no  cognizance  upon  informations 
for  the  establishment  of  charities ;  and  that 
prior  to  the  time  of  Ld.  Ellesmere,  there  was 
no  such  information  in  the  court  in  which  he 
was  then  sitting  ;  but  they  made  out  the  case 
as  well  as  they  could  by  law."  But  the  tradi- 
tion upon  which  Ld.  Loughborough  founds  his 
opinion,  cannot  have  transmitted  the  ancient 
course  of  the  English  Court  of  Chancery  with 
fidelity  ;  and  is  not  to  be  implicitly  trusted. 
We  have  the  testimony  of  some  of  the  most  in- 
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telligent  and  best  Informed  jurists  and  equity 
judges  of  that  country,  that  the  court,  from 
times  of  very  high  antiquity,  and  long  before 
the  Statute  of  Elizabeth,  had  cognizance  of  in- 
formations by  the  Attorney-General  for  the  es* 
tablishment  of  charities,  and  that  the  equity 
powers  of  the  court  were  applied,  though  not 
so  beneficially  and  extensively  as  in  after  times, 
to  cases  of  charitable  uses. 

Thus  in  the  case  of  Eyre  v.  Countess  of 
Shaftsbury,  2  P.  Wms.,  103,  Sir  Joseph  Jekyll, 
the  Master  of  the  Rolls,  sitting  as  a  commis- 
sioner, held,  that  in  a  case  of  a  charity,  the 
King,  pro  bono  publico,  has  an  original  juris- 
diction to  superintend  the  care  thereof  ;  so  that 
abstracted  from  the  Statute  of  Elizabeth  re- 
lating to  charities,  and  antecedent  to  it  as  well 
as  since,  it  has  been -every  day's  practice  to  file 
informations  in  chancery  in  the  Attorney-Gen- 
eral's name,  for  the  establishment  of  charities. 

So  in  Ld.  Falkland  v.  Bertie,  2  Vern.,  333, 
Ld.  Somers  takes  notice  that  several  things  are 
under  the  care  and  superintendence  of  the 
King  as  parens  patrice,  and  he  mentions  chari- 
ties, infants  and  lunatics  ;  thus  classing  these 
cases  as  belonging  all  to  the  same  jurisdiction. 

And  in  the  case  of  Chrisfs  College,  Cambridge, 
1  W.  Bl.,  90,  Henley,  keeper,  afterwards  Ld. 
Chancellor  Northington,  is  decisive  and  strong 
in  his  opinion  on  the  point :  "1  take  the  uni- 
form rule  of  this  court,  before,  at  and  after  the 
Statute  of  Elizabeth,  to  have  been,  that  where 
474*]  the  uses  are  *charitable,  and  the  person 
has  in  himself  full  power  to  convey,  the  court 
will  aid  a  defective  conveyance  to  such  uses;" 
and  he  illustrates  his  meaning  by  the  very  ex- 
ample of  a  devise  to  a  body  corporate  to  char- 
itable uses:  thus,  he  observes,  "though  de- 
vises to  corporations  were  void  under  the  Stat- 
utes of  Hen.  VIII. ,  yet  they  were  always  con- 
sidered as  good  in  equity,  if  given  to  charita- 
ble uses."  This  case  is  more  fully  reported  in 
Eden,  who  was  a  descendant  of  Ld.  Northing- 
ton,  and  had  the  benefit  of  his  notes.  There 
can  be  no  doubt  that  the  opinion  attributed  to 
him  in  these  reports  was  the  expression  of  his 
deliberate  judgment ;  and  his  high  character 
as  an  equity  jurist,  gives  a  sanction  of  no  or- 
dinary import  to  the  doctrine,  that  the  Court 
of  Chancery  had  a  jurisdiction  anterior  to  the 
Statutes  of  Eliz.  in  the  cases  of  devises  to  char- 
itable uses  ;  and  when  we  consider  that  he  was 
opposed  to  the  tide  of  liberality  of  courts  to 
charities,  and  took  the  lead  in  that  opposition, 
the  weight  of  his  authority  is  still  greater. 

But  it  is  said  that  these  are  to  be  regarded  as 
the  dicta  of  chancellors  not  entitled  to  the  con- 
sideration of  judicial  decisions ;  and  it  is  added, 
that  no  adjudication  can  be  produced  between 
the  Statute  of  Wills  and  the  Statute  of  Char- 
ities, in  support  of  the  jurisdiction.  The  in- 
terval between  the  Statute  of  34  Hen.  VIII.  and 
the  43  Eliz.  was  so  short,  and  the  reports  of 
cases  in  equity  at  that  period  so  limited  in  num- 
ber, that  it  would  be  rather  matter  of  surprise 
that  any  adjudication  should  be  found,  than 
that  the  cases  are  so  few.  But  there  are  some 
adjudications  during  that  interval  of  time, 
which  appear  to  me  to  have  a  bearing  on  the 
pojnt. 

in  the  case  of  Weleden  v.  Elkinton,  Plowd. , 
523,  decided  20  Eliz.,  a  case  was  put  of  a  de- 
vise to  a  church,  which  was  held  to  vest  in  the 
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parson.  And  in  Duke  on  Charitable  Uses,  sev- 
eral cases  are  found  which  occurred  before  the 
Statute  of  Eliz.,  where  devises  for  charitable 
purposes,  which  courts  of  law  could  not  sus- 
tain, were  supported  by  the  Court  of  Chancery. 
In  one  case,  a  devise  of  land  to  be  let  out  to 
young  tradesmen,  was  decreed  in  the  40th  year 
of  Queen  Eliz. ;  and  still  earlier,  in  the  24th 
year  of  the  same  reign,  the  want  of  an  enroll- 
ment was  supplied  by  the  ordinary  powers  of 
the  court  in  favor  of  a  charity.  And  the  author 
collects  *and  arranges  under  a  distinct  [*475 
head  of  his  work,  a  class  of  cases  as  not  falling 
within  the  statute,  in  which  examples  are  given 
of  defective  devises  to  charities,  which,  it  is 
said,  do  not  require  the  aid  of  the  statute,  but 
may  be  cured  by  the  court.  To  this  work  it 
added  the  readings  of  Sir  Francis  Moore  on  the 
Statute  of  Eliz.,  printed  from  his  own  original 
manuscript.  Sir  Francis  Moore  was  a  member 
of  the  Parliament  by  which  that  statute  was 
passed,  and  is  said  to  have  penned  it  himself. 
His  readings  upon  it  come  down  to  us,  there- 
fore, with  peculiar  claims  to  our  attention  and 
respect.  In  these  readings,  instances  are  given 
of  the  gifts  and  bequests  to  charitable  purposes, 
which  are  not  within  the  statute,  but  which 
the  Court  of  Chancery  has  jurisdiction  to  de- 
cree. Thus  a  bequest  of  £300  to  three  parishes 
equally,  to  be  let  out  by  the  church-wardens 
of  each,  is  instanced  as  a  legacy  not  within  the 
statute,  but  to  which  the  Chancellor  may  give 
remedy  by  his  equity  powers  in  chancery;  and 
the  case  (Duke,  154)  of  a  gift  made  in  the  llth 
year  of  Hen.  VI.  to  the  intent  to  find  a  chaplain 
until  the  feoffer  or  his  heirs  should  procure  a 
foundation,  &c.,  was  said  to  be  neither  within 
the  letter  nor  the  spirit  of  the  statute  ;  and  yet 
the  Chancellor,  by  his  chancery  powers,  might, 
and  he  did,  decree  the  land  to  the  use.  In  that 
case,  the  commissioners  had  acted  under  the 
supposition  that  they  had  jurisdiction  of  it ; 
but  the  decree  was  reversed  by  the  Chancellor, 
because  the  use  limited  to  find  a  chaplain  ad 
dimna  celebranda,  was  no  use  within  the  stat- 
ute inquirable;  but  the  Chancellor,  by  his  chan- 
cery authority,  might  and  did  decree  the  land  to 
the  first  use.  «These  cases  were  decided  antece- 
dently to  the  Statute  of  Charitable  Uses,  and  the 
decisions  must,  therefore,  have  been  founded 
on  the  general  equity  powers  of  the  court. 

But  the  Statute  of  Eliz.  introduced  a  new 
system  for  the  administration  of  charities.  It 
was  calculated  and  intended  for  a  general  sys- 
tem,and  embraced  all  charitable  devises,  wheth- 
er to  corporations  or  to  natural  persons,  and 
however  indefinite  and  uncertain  the  designa- 
tion or  description  of  the  objects  or  purposes 
of  the  charity  might  be.  The  enumeration  of 
the  charities  it  was  to  relieve  was  so  com- 
prehensive, and  the  relief  and  protection  it 
afforded  them  were  so  ample,  that  when  the 
statute  went  into  operation,  it  would,  in  a  great 
*degree,  supersede  the  provisions  and  [*47  6 
remedies  that  preceded  it.  When,  therefore, 
the  Court  of  Chancery  afterwards  decreed  upon 
principles  peculiar  to  charities,  that  court  would 
naturally  refer  to  the  Statute  of  Elizabeth,  and 
not  to  the  general  powers  of  the  court,  or  to 
the  civil  law  for  its  authority;  because  the  stat- 
ute, to  the  extent  of  its  provisions,  superseded 
all  other  laws,  and  formed  the  general  sysstem 
for  the  administration  of  charities. 
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Whether  the  statute  conferred  any  new  juris- 
diction on  the  Court  of  Chancery,"  or  did  no 
more  than  bring  into  activity  the  powers  which 
as  a  court  of  equity  it  possessed,  but  which  had 
theretofore  been  inactive  ;  whether  there  were 
charitable  uses  which  did  not  attach  to  the  land, 
but  derived  their  validity  as  trusts  from  the 
Act :  or  whether  the  intention  and  effect  of  the 
Act  was  to  give  a  summary,  simple  and  effica- 
cious remedy  for  the  abuses  of  subsisting  trusts, 
which,  from  the  forms  of  proceeding  and  the 
imperfect  ideas  of  redress  then  prevailing  in 
the  courts  of  equity,  could  not  be  applied  by 
the  Court  of  Chancery,  are  points  upon  which 
the  counsel  disagree,  and  which  may  be  in- 
volved in  some  obscurity  and  doubt. 

I  do  not,  however,  deem  it  material  to  ascer- 
tain with  accuracy  the  powers  which  were  ac- 
knowledged to  belong  to  the  English  Court  of 
Chancery,  or  were  in  the  habitual  exercise  of 
that  court  at  the  time  of  the  passage  of  the  Stat- 
ute of  Charitable  Uses.  It  will  be  sufficient  for 
the  decision  of  this  cause,  to  show  that  the  char- 
ity which  now  engages  the  attention  of  the 
court,  though  enumerated  in  the  Statute  of 
Charitable  Uses,  had  not  its  origin  in  that  stat- 
ute, but  existed  antecedently  to  it,  and  that  a 
devise  of  land  to  trustees,  for  the  benefit  of  that 
charity,  notwithstanding  that  the  Orphan  Asy- 
lum Society,  under  whose  auspices  the  charity 
is  to  be  dispensed,  is  a  corporate  body  and  may 
be  incapable  of  taking  land  by  devise,  is  valid  in 
equity,  and  may  be  supported  by  the  ordinary 
powers  of  the  court,  as  the  same  are  now 
understood  and  are  in  constant  exercise. 

It  must  be  conceeded  that  charities  did  exist 
before  the  Statute  of  Elizabeth.  Some  of  the 
uses  enumerated  in  that  statute,  may  not  per- 
haps be  strictly  charities  in  their  own  nature, 
and  it  is  possible  that  they  may  have  been  in- 
477*]  troduced  by  that  *statute  into  the  sys- 
tem. But  the  greater  probability  is,  that  they 
had  already  acquired  the  character  of  charities, 
and  were  considered  as  entitled  to  the  same 
favor  and  protection  as  other  charitable  uses  ; 
but,  however  that  may  be,  it  will  not  be  denied 
that  the  use  which  the  complainants  seek  to  es- 
tablish, is  a  charity  in  its  own  nature.  It  would 
be  a  reproach  to  the  Christian  character,  to  say 
'that  such  a  charity  had  its  origin  at  so  late  a  pe- 
riod as  the  reign  of  Queen  Elizabeth,  or  that 
there  ever  was  a  time  when  the  spirit  of  char- 
ity was  a  stranger  in  a  Christian  land.  But  the 
statute  itself  disclaims  the  intention  of  being 
the  parent  of  the  charities  it  protects;  its  recit- 
al recognizes  them  as  of  long  standing,  and  of 
general  prevalence  in  the  community.  The  de- 
clared purpose  of  the  Legislature  is  to  rescue 
them  from  the  difficulties  and  embarrassments 
in  which  the  abuses,misapplicationsand  frauds 
of  those  intrusted  with  their  dispensation  had 
involved  them,  and  to  raise  them  from  the  de- 
pression to  which  they  were  reduced,  and  es- 
tablish them  upon  secure  and  solid  foundations, 
and  all  the  provisions  of  the  Act  conduce  to 
that  benevolent  purpose. 

This  concession  in  the  Act  of  the  previous 
existence  of  charitable  uses,  is  fully  confirmed 
by  the  history  of  the  times,  and  by  the  reports 
of  the  early  adjudications  under  the  statute  ; 
and  the  cases  cited  on  the  argument  show  that 
such  was  the  fact.  In  Doctor  Floyd's  case,  re- 
ported in  Hob.,  136,  by  the  name  of  Griffith 
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Flood's  case,  the  devise  was  in  1571,  25  Eliz., 
eighteen  years  before  the  Statute  of  Charitable 
Devises  was  passed  ;  and  in  Cottinson's  case, 
the  will  was  executed  in  the  15th  year  of  the 
reign  of  Hen.  VIII.,  upwards  of  fifteen  years 
fcefore  the  Statute  of  Wills  was  made  ;  yet  in 
both  these  cases,  limitations  to  charitable  uses 
were  supported  against  the  title  and  opposing 
claim  of  the  heir  at  law.  In  Floyd's  case,  the 
testator  being  seised  in  fee  of  land  in  the  County 
of  Cardigan,  devised  the  same  to  his  wife  for 
life,  and  after  her  death  to  his  daughter  for  her 
life,  and  after  those  lives  ended,  to  the  princi- 
pal fellows  and  scholars  of  Jesus  College  in 
Oxford,  and  their  successors,  to  find  a  scholar 
of  his  blood,  from  time  to  time,  and  died.  Af- 
ter the  death  *of  the  devisees  for  life,  [*478 
Bridget  Floyd,  the  testator's  heir  (being  the 
King's  ward),  entered,  and  upon  a  case  made, 
Hobart  and  the  Chief  Baron  to  whom  it  was 
referred  by  the  court  of  wards,  agreed  that  the 
devise  was  void  in  law,  because  the  Statute  of 
Wills  did  not  allow  devises  of  land  to  corpor- 
ations ;  but  they  held  it  clearly  within  the  re- 
lief of  the  Statute  of  Charitable  Uses,  under  the 
words  "  limited  and  appointed,"  and  so  it  was 
decreed  that  the  college  should  enjoy  the  estate 
against  the  heir.  So  in  Cottinson's  case,  the  tes- 
tator being  seised  in  fee  of  a  tenement  not  de- 
visable by  custom,  nor  estated  to  any  in  use, 
devised  the  same  to  his  wife  for  life,  and  after 
her  decease,  to  trustees,  to  see  the  same  kept  in 
repair,  and  to  bestow  the  residue  of  the  profits 
upon  the  reparation  of  certain  highways  in  the 
will  mentioned.  The  testator  and  his  wife  be- 
ing both  deceased,  and  the  tenement  descend- 
ing to  one  Oliver  Rolf,  an  infant,  the  commis- 
sioners under  the  Statute  of  Charitable  Uses, 
on  the  13th  of  July,  in  the  13  James  I.,  made  a 
decree  for  the  employment  of  the  land  upon 
the  repair  of  the  highways ;  from  which  de- 
cree there  was  an  appeal,  and  the  question  was, 
whether,  as  this  will  was  made  before  the  Stat- 
ute of  32  Henry  VIII.,  and  the  land  was  not  in 
use,  it  should  be  held  to  be  a  limitation,  appoint- 
ment or  assignment,  within  the  43  Elizabeth,  to 
warrant  the  decree.  The  question  was  refer- 
red by  the  court  to  the  two  Chief  Justices,  who 
certified  that  the  intended  devise,  though  it  was 
void  at  law,  was  a  limitation  or  appointment 
to  a  charitable  use,  and  relievable  under  the 
statute  ;  and  the  Chancellor,  therefore,  con- 
firmed the  commissioners'  decree. 

Now,  upon  what  principle  were  these  two 
cases  decided  ?  Assuredly,  upon  the  principle 
that  the  limitations  of  these  estates.though  they 
were  void  in  law  for  the  want  of  capacity  in 
the  corporation, after  the  Statute  of  Wills.and  of 
the  trustees  before  it,  to  take  lands  by  devise.yet 
being  limitations  to  charitable  uses,  by  the  own- 
ers of  the  estates  having  power  to  dispose  of 
them,  they  were  good  subsisting  limitations.and 
prevented  the  descent  of  the  estates  to  the  heirs  at 
law  ;  for  unless  the  limitation  to  the  charitable 
use  did  subsist,  and  was  an  operative  disposi- 
tion of  the  estate,  the  beneficial  interest,  as  well 
*as  the  legal  title,  must  have  descended  [*479 
to  the  heir  at  law,  and  have  vested  in  him  ; 
and  if  the  interest  had  once  vested,  it  could  not 
have  been  afterwards  devested,  or  the  use  re- 
vived for  the  benefit  of  the  charity,  either  by 
the  operation  of  the  statute,  or  by  the  prerog- 
ative of  the  Crown,  as  parens patrice.  It  follows 
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that  the  charitable  use  attached  itself  to  the 
land  ;  and  that  the  legal  title  descended  to  the 
heir,  clothed  with  the  trust ;  and  it  was,  con- 
sequently.a  raisemployraent  in  him  to  retain  the 
profits  to  his  own  use  ;  and  the  commissioners, 
under  the  Statute  of  Charitable  Uses,  rightf  ull;f 
reformed  the  abuse.  On  the  same  principle,  the 
charitable  use  for  the  free  school  in  Porter's 
case  was  held  to  subsist  and  be  obligatory  upon 
the  devisee  ;  and  though  a  release  to  the  King 
was  obtained  from  the  heir,  yet  the  plaintiff 
succeeded  upon  the  validity  of  the  trust  for 
charity,  and  not  upon  the  right  of  the  heir. 

The  same  principle  must  have  pervaded  and 
governed  every  case  of  a  charitable  use,  ante- 
rior to  the  Statute  of  Elizabeth,  where  the  use 
was  held  to  be  valid  in  equity,  when  the  devise 
or  deed  was  void  at  law,  from  the  failure  or  in- 
capacity of  the  donee  to  take,  or  the  want  of 
sufficient  certainty  in  the  description  of  the  per- 
sons or  designation  of  the  objects  or  purposes 
of  the  charity,  and,  indeed,  it  is  manifest,  from 
other  provisions  of  the  Statute  itself,  that  the 
charitable  uses  which  the  commissioners  were 
authorized  to  establish  were  understood  to  be 
subsisting  uses  at  the  time;  for  the  titles  of  pur- 
chasers of  the  estates  affected  by  them,  who 
had  purchased  or  obtained  the  same  for  valua- 
ble consideration,  and  without  notice  of  the 
trust  or  charge,  were  not  to  be  impeached  by 
the  decrees  or  orders  of  the  commissioners;  but 
the  commissioners  were,  nevertheless,  to  direct 
recompense  to  be  made  by  those  who,  being 
constituted  trustees,  or  having  notice  of  the 
charitable  use,  had  violated  the  trust,  or  de- 
frauded the  use,  by  the  sale  or  other  disposi- 
tion of  the  estate  ;  provisions  wholly  inconsist- 
ent with  the  supposition  of  a  right  in  the  heir 
at  law,  but  well  adapted,  at  the  same  time,  to 
the  protection  of  bona  fide  purchasers,  and  to 
the  relief  of  cestuis  que  trust,  whose  interests 
were  betrayed  by  faithless  trustees,  or  usurped 
by  disappointed  heirs. 

48O*]  *But  the  hypothesis  that  the  Statute 
of  Charitable  Uses  was  intended,  or  could  be 
made  to  retrospect,  so  as  to  resuscitate  or  re- 
vive an  interest  in  the  land  which  had  become 
extinct,  and  devest  the  heir  of  an  estate  which 
had  vested  in  him  by  descent,  is  in  direct  hos- 
tility with  the  clearest  and  best  established  prin- 
ciples of  law.  It  cannot  be  that  an  estate  which 
had  become  absolutely  and  beneficially  vested 
in  the  heir,  could  be  devested  and  transferred 
by  the  operation  of  the  Statute  of  Elizabeth,  or 
any  of  the  provisions  it  contains,  to  the  trust- 
ees of  a  charity.  The  intention  of  the  Legis- 
lature was  to  restore  to  their  proper  destination 
the  estates  which  had  been  devoted  to  charity, 
but  were  improperly  diverted  to  other  uses.  It 
did  not  intend  to  settle  private  rights,  or  to  dis- 
turb vested  interests  ;  and  acting  up  to  this 
principle,  the  courts,  in  the  earliest  exposition 
of  the  Statute,  held,  that  if  a  person  who  has 
not  capacity  to  dispose  of  an  estate  as  a  feme 
covert,  or  an  infant,  for  example,  devises  or 
grants  to  a  charitable  use,  the  defect  is  not  sup- 
plied by  the  statute  ;  but  devises  to  corpora- 
tions for  charitable  uses,  subsequent  to  the 
Statute  of  Wills,  and  both  before  and  after  the 
Statute  of  Elizabeth,  though  void  in  law,  for 
want  of  capacity  in  the  Corporation  to  take, 
were  held  good  as  uses,  which  bound  the  lands 
in  the  hands  of  heirs  to  whom  it  descended,  and 
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which,  therefore,  might  be  established  and  en- 
forced without  prejudice  to  any  beneficial  in- 
terests in  the  depository  of  the  legal  title.  The 
case  of  Jesug  College,  already  cited,  is  an  exam- 
ple of  such  a  devise,  and  in  HaUum's  case.Duke, 
Ch.  Uses,  80,  375,  where  there  was  a  devise  of 
land  to  the  Company  of  Leather  Sellers  in  Lon- 
don, to  maintain  a  charitable  use,  the  excep- 
tion was  taken  that  the  Company  was  a  Cor- 
poration, and  that  the  Statute  of  Wills  did  ex- 
cept devises  of  land  to  a  Corporation  ;  but  the 
commissioners'  decree  to  settle  the  land  upon 
the  Company  was  confirmed  by  the  court,  and 
it  is  said  that  there  were  many  precedents  for 
it.  These  adjudications,  in  connection  with 
the  language  and  provisions  of  the  statute  it- 
self, appear  to  me  to  show,  that  devises  of  real 
estate  to  corporations  for  charitable  uses,  an- 
terior to  the  Statute  of  43  Eliz.,  ch.  4,  though 
void  in  law,  by  reason  of  the  disability  of  the 
Corporation  to  take  land  by  devise,  were,  nev- 
ertheless, *valid  as  uses  and  subsisting  [*48 1 
charges  upon  the  estate  against  the  heir  or  dev- 
isee upon  whom  the  legal  estate  might  devolve  ; 
and  if  a  direct  devise  to  a  corporate  body  itself, 
when  it  is  for  a  charitable  use,  is  effectual  in 
equity  to  charge  the  land  with  the  trust,  the 
validity  of  a  devise  to  trustees  for  the  use  of  a 
corporation  for  charitable  purposes,  cannot 
surely  be  invalid,  and  the  devise,  therefore,  of 
the  testator,  in  the  case  now  before  me,  to  the 
executors  of  his  will,  in  trust  for  the  Orphan 
Asylum  Society,  for  the  charitable  purposes  of 
the  institution,  even  if  invalid  or  void  in  law 
by  reason  of  the  disability  of  the  society  as  a 
corporate  body,  to  take  lands  by  devise  under 
our  Statute  of  Wills,  must  be  held  good  in  equi- 
ty, and  may  be  supported  as  a  charitable  use  at- 
tached to  the  land,  and  binding  upon  those  who 
are  vested  with  the  fee.  The  question  then  will 
be,  whether  this  court  has  jurisdiction  to  es- 
tablish and  enforce  the  use  ;  and  in  determin- 
ing that  point,  the  general  jurisdiction  of  the 
court,  and  the  powers  which  the  Chancellor  is 
rightfully  authorized  to  exercise,  are  to  be  con- 
sulted, for  this  State  has  no  statutory  provis- 
ions in  force  corresponding  to  those  of  the  En- 
glish Statute  of  Charitable  Uses  ;  and  the  re- 
lief I  give  must  be  upon  the  general  jurisdic-. 
tion  of  the  court. 

It  is  admitted  that  there  did  exist  a  general 
jurisdiction  over  charities  in  England  anterior 
to  the  Statute  of  Elizabeth,  which  was  exer- 
cised by  the  Chancellor  ;  but  that  jurisdiction, 
it  is  said,  was  a  branch  of  the  prerogative  of 
the  Crown,  and  did  riot  belong  to  the  ordinary 
powers  of  the  Court  of  Chancery.  And  ele- 
mentary writers  of  acknowledged  authority 
are  cited  to  show  that  the  superintendence  of 
charities,  in  common  with  the  charge  of  in- 
fants and  lunatics,  belongs  to  the  King  as 
parens  patrice;  and  that  the  jurisdiction  of 
chancery  in  those  cases  does  not  appertain  to 
it  as  a  court  of  equity,  but  as  administering 
the  prerogative  and  duties  of  the  Crown.  If 
this  were  so,  the  Court  of  Chancery  in  this  State 
might  perhaps  claim  the  jurisdiction,  for  the 
very  reason  that  in  England  it  did  belong  to 
the  Crown  as  parens  patriot.  Charities  are 
classed  with  infants,  as  belonging  to  the  same 
jurisdiction;  and  as  the  entire  cognizance  of  the 
cases  of  infants, though  nominally  in  theCrown, 
has  long  been  delagated  to  *the  Chan-  [*482 
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•cellar  by  whom  it  is  exercised,  and  the  L,han- 
•cellor,  as  administering  the  same  prerogative 
of  the  Crown,  has  also  the  general  superin- 
tendence of  all  the  charitable  uses  in  the  king- 
dom, it  would  seem  to  follow  that  as  the  gen- 
eral jurisdiction  of  the  cases  of  infants  in 
this  State  is  vested  exclusively  in  this  court, 
charities,  if  they  belong  to  the  same  juris- 
diction, should  also  be  of  equitable  cogni- 
zance ;  and  if  so,  all  the  remedy  which  the 
English  Court  of  Chancery,  by  its  ordinary 
powers,  or  as  administering  the  prerogative 
and  duties  of  the  Crown,  could  apply,  may  be 
administered  by  this  court;  and  the  only  ques- 
tion would  be,  whether  the  mode  of  adminis- 
tering the  relief  must  be  by  information  by  the 
Attorney- General,  or  may  be  by  the  original 
bill  of  a  party  aggrieved.  Anciently  the  course 
in  most  cases  probably  was  to  proceed  by  in- 
formation in  the  name  of  the  Attorney-Gen- 
eral ;  but  that  rule  has  been  modified,  and  in 
many  cases  the  party  aggrieved  is  now  per- 
mitted to  sue  in  his  own  name,  and  informa- 
tion has  been  superseded  by  the  original  bill. 
In  the  case  of  MorriUv.  Lawson,  4Vin.,  500, 
decided  in  5  Geo.  I.,  Ld.  Chancellor  Parker 
stated  the  rule  to  be,  that  when  a  bill  is  brought 
to  establish  a  charity  given  by  a  will  to  per- 
sons uncertain  and  incapable  of  suing  or  be- 
ing sued,  the  suit  must  be  in  the  name  of  the 
Attorney-General  ex  necessitate  ret,  because 
there  are  no  certain  persons  entitled  to  it  who 
can  sue  in  their  own  names.  And  the  inference 
is,  that  where  the  cestuis  que  trust  are  ascer- 
tained and  certain,  those  cestuis  que  trust  may 
sustain  an  original  bill  in  their  own  names,  to 
establish  and  enforce  the  charity;  and  that  the 
agency  of  the  Attorney-General,  or  the  use  of 
his  name  as  plaintiff  in  a  bill  or  information, 
is  never  indispensably  requisite,  unless  in  be- 
half of  a  charity  in  cases  where  no  other  per- 
son is  capable  of  suing. 

But  whatever  may  be  the  use  or  necessity 
of  an  information  by  a  party  in  the  name  of 
the  Attorney-General,  where  the  objects  of 
the  bounty  are  so  circumstanced  as  to  make  it 
impracticable  or  inconvenient  to  sue  in  their 
own  names,  I  am  not  prepared  to  say  that  it 
would  in  any  case  be  incompetent  to  cestuis 
que  trust  of  a  charity  to  sustain  a  bill,  or  that 
the  form  of  an  information  by  the  Attorney- 
General  must  be  used,  merely  because  the  ju- 
483*]  risdiction  of  the  court  over  the  *charity 
to  be  established  and  enforced  may,  in  its 
origin,  have  belonged  to  the  prerogative  of  the 
King  as  parens  patrwe.  The  theory  of  that 
branch  of  the  English  system  of  jurisprudence 
may  be,  that  the  admistration  of  charitable 
uses  belongs  to  that  jurisdiction;  but  the  power 
has,  from  a  very  remote  period,  been  constant- 
ly exercised  by  the  ClianceUor  in  the  Court  of 
Chancery,  and  practically  has  become,  I  ap- 
prehend, as  much  a  branch  of  his  jurisdiction 
as  the  care  and  charge  of  infants,  and,  perhaps, 
as  much  so  as  the  administration  of  other 
trusts  to  which  the  equity  powers  of  the  court 
are  applied.  The  uniform  course  of  the  Court 
of  Chancery  in  England,  in  its  administration 
of  charities,  has  been  to  proceed  by  bill  in  all 
casese  of  trusts  for  charitable  purposes,  in 
common  with  other  trusts,  whenever  the  par- 
ties beneficially  interested  in  the  charity  are 
competent  to  sue,  and  the  ordinary  powers  of 
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the  court  are  adequate  to  the  relief  they  seek. 
On  that  point,  therefore,  the  only  material 
question  will  be,  whether  the  complainants  are 
competent  to  sue  for  the  establishment  of  this 
charity,  and  whether  this  court  has  the  power 
tfl  establish  and  enforce  it. 

The  capacity  of  the  complainants  to  sue  is 
not  denied,  for  they  are  an  incorporated  Asso- 
ciation; nor  can  the  equitable  title  to  the  estate 
they  claim  be  denied,  if  the  devise  under  which 
they  claim  it  shall  be  established;  for  though 
the  estate,  if  vested  in  them,  is  to  be  held  by 
them  as  trustees  for  the  charitable  purposes  of 
the  institution,  and  not  in  their  own  right  for 
general  corporate  uses,  yet  the  trust  being  for 
the  purposes  expressly  authorized  by  the  Act 
of  Incorporation,  no  question  can,  on  that 
ground,  be  made  of  its  validity.  If,  then,  the 
use  to  which  this  testator  has  devoted  his  es- 
tate be  valid  as  a  charitable  use,  and  the  estate 
is  chargeable  with  it  as  a  subsisting  trust,  and 
if  the  complainants  are  entitled  either  as  trust- 
ees or  cestuis  que  trust  to  the  benefit  of  the  use, 
why  is  it  that  this  court  has  not  the  power  to 
establish  the  trust,  and  to  decree  the  estate  to 
be  settled  and  conveyed  to  them  to  the  uses 
of  the  will?  Why  may  not  equity  uphold  the 
trust  vested  by  the  will  in  the  executors,  and 
decree  it  to  be  executed  for  the  benefit  of  the 
charity? 

*It  is  the  settled  doctrine  of  the  court,  P484 
in  the  construction  of  wills  and  the  adminis- 
tration of  trusts,  that  a  trust  shall  never  be  per- 
mitted to  fail,  through  the  failure  or  disability 
of  the  trustee  to  execute  the  trust,  but  shall  be 
supported  upon  the  intention  of  the  testator; 
that  the  trust  is  attached  and  fastened  to  the 
land  and  that  the  land  remains  chargeable  with 
it  in  the  hands  of  the  heir  or  devisee;  and  the 
court  is  in  the  habitual  exercise  of  establishing 
and  enforcing  such  trusts,  whenever  a  compe- 
tent party  sues  for  its  aid,  and  shows  a  case 
entitling  him  to  relief.  (4  Ves.,  708;  5  Id.,  495; 
6  Id.,  656.) 

This  principle  was  always  held  to  be  appli- 
cable to  cases  of  charitable  uses,  under  the 
Statute  of  Elizabeth,  and  it  has  long  been  es- 
tablished as  applicable  to  private  trusts  as  well 
as  charities.  It  certainly  partakes  largely  of 
the  true  spirit  of  equity,  and  may  be  justly  said 
to  rank  with  the  fairest  features  of  the  system. 

In  the  cases  in  the  English  Court  of  Chan- 
cery, where  that  principle  has  been  recognized, 
though  many  ot  them  arose  upon  charitable 
uses,  the  principle  is  laid  down  as  a  general 
rule,  and  not  in  reference  to  the  Statute  of 
Eliz. ,  or  as  applicable  to  charitable  uses  solely. 
The  reasoning  in  support  of  it  is  general,  b*ing 
founded  mainly  upon  the  intention  of  the  tes- 
tator, and  applicable  to  other  cases  in  common 
with  charities. 

In  the  case  of  Brown  v.  Htggs,  4  Ves.,  708; 
5  Id.,  495,  which  was  not  the  case  of  a  charity, 
the  point  was  treated  as  settled.  In  that  case 
an  estate  was  devised  by  the  testator  to  his 
nephew,  John  Brown,  in  trust  to  receive  the 
rents,  and  to  employ  and  appropriate  the  resi- 
due thereof,  after  retaining  and  paying  there- 
out, the  sums  or  portions  authorized  to  be  re- 
tained and  paid  thereout,  to  such  children  of 
his  nephew,  Samuel  Brown,  as  the  trustees 
should  think  most  deserving,  and  that  would 
make  the  best  use  of  it,  or  to  the  children  of 
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his  nephew,  William,  if  there  should  be  any. 
The  trustees  died  in  the  lifetime  of  the  testa- 
tors; the  bill  was  filed  by  the  children  of  the 
nephew,  Samuel  Brown,  to  establish  the  will, 
and  for  an  account,  &c. ,  against  the  residuary 
legatees,  and  the  next  of  kin;  the  question  wa». 
485*]  whether  the  *discretionary  power  of 
selection,  vested  in  the  trustee,  could  devolve 
on  the  court;  and  if  not,  whether  this  devise 
could  be  construed  as  a  trust  for  the  children 
of  the  nephew.  On  the  argument,  the  com- 
plainants insisted  that  the  devise  was  a  trust, 
and  that  it  was  an  established  rule  in  equity, 
that  a  trust  shall  not  fail  by  the  death  or  disa- 
bility of  the  trustee.  On  the  other  side  the  de- 
vise was  denied  to  be  a  trust,  and  a  question 
was  raised  by  one  of  the  counsel,  how  far  the 
rule  contended  for,  relative  to  trusts,  admitting 
it  to  exist,  was  of  general  application,  or  con- 
fined to  charitable  bequests;  but  the  Master  of 
the  Rolls  assuming  the  rule  to  exist,  and  to  be 
applicable  to  all  cases  of  trusts,  and  acting 
upon  it,  held  the  devise  in  that  particular  case 
to  be  a  trust,  and  declared  the  estate  to  belong 
to  all  the  children  of  the  nephew  equally;  hold- 
ing that  the  power  of  selection  did  not  devolve 
upon  the  court. 

In  the  case  of  Sonley  v.  Clock-Makers  Co. ,  1 
Bro.  Ch.  Gas., 81,  freehold  estates  were  devised 
by  the  testator  to  his  wife,  for  life,  remainder 
to  his  brother  Charles,  in  tail  male;  remainder 
to  the  Clock-Makers'  Company,  in  trust,  that 
they  should  as  soon  as  conveniently  might  be 
after  the  decease  of  his  wife  and  brother 
Charles,  without  issue  male,  or  after  the  death 
of  such  issue,  under  the  age  of  21  years,  sell 
the  premises,  and  that  the  money  to  arise  from 
such  sale,  and  the  rents  and  profits  until  the 
sale,  should  be  divided  among  the  testator's 
nephews  and  nieces,  and  their  child  or  chil- 
dren. The  testator's  wife  and  brother  both 
died  in  his  lifetime;  and  the  question  was, 
whether,  the  devise  to  the  Corporation  being 
void,  the  heir  at  law  took  beneficially,  or  sub- 
ject to  the  trust;  and  Mr.  Baron  Eyre  ruled, 
that  although  the  devise  to  the  Corporation 
was  void  at  law,  yet  the  trust  was  sufficiently 
created  to  fasten  itself  upon  any  estate  the  law 
might  raise;  and  he  stated  that  to  be  the  ground 
upon  which  courts  of  equity  had  decreed,  in 
cases  where  no  trustee  was  named.  The  decree 
was,  that  the  heir  at  law  was  a  trustee  to  the 
uses  of  the  will. 

Thus  it  is  seen  that  a  devise  of  land  to  a  cor- 
poration for  the  benefit  of  individuals,  and 
not  for  charitable  uses,  was  held  to  create  a 
trust,  which  the  heir  at  law,  to  whom  the  land 
486*]  *descended,  was  decreed  to  perform. 
The  Corporation  was  disabled,  by  the  excep- 
tion in  the  Statute  of  Wills,  from  taking  the 
legal  estate;  and  the  trust  being  not  for  a  char- 
ity, but  for  the  use  of  private  cesluis  que  trust, 
the  Company  was,  on  that  ground,  also  inca- 
pable of  acting  as  trustees;  and  the  estate  from 
necessity  descended  to  the  heir,  but,  neverthe- 
less, vested  in  him,  not  beneficially  for  his  own 
use,  but  clothed  with  a  trust  in  equity,  for  the 
declared  objects  of  the  testator's  bounty,  and 
which  trust  this  court,  in  the  exercise  of  its 
ordinary  powers,  was  competent  to  enforce. 

The  principles  fairly  to  be  deduced  from 
these  cases,  appear  to  me  to  be,  that  equity  will 
regard  the  substance  of  the  trust,  and  if  the 
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estate  devised  be  described  with  sufficient  cer- 
tainty, and  the  objects  of  the  testator's  bounty 
designated  or  defined,  the  death,  disability, 
or  refusal  to  act,  or  other  failure  of  the  trust- 
ees, will  not  be  suffered  to  disappoint  the 
intention  of  the  testator;  but  the  trustees  them- 
selves, if  the  estate  is  vested  in  them,  or  the 
heir,  or  executor,  where  the  title  devolves- 
upon  him,  shall  be  charged  with  the  trusts,  and 
the  performance  of  them  enforced  by  the 
court,  for  the  benefit  of  those  to  whom  the 
beneficial  interest  is  given  by  the  will. 

If,  then,  the  court  has  the  jurisdiction  to  es- 
tablish and  enforce  a  trust  on  eqiutable  princi- 
ples against  the  heir  or  devisee,  in  favor  of  the 
cestui  que  trust,  which,  by  the  strict  rules  of  the 
common  law,  would  otherwise  fail,  these  com- 
plainants must  surely  be  entitled  to  the  benefit 
and  application  of  the  principle,  in  sustaining 
the  trust  in  their  favor  for  the  charitable  pur- 
poses of  the  institution  they  represent. 

But  the  case  of  Jackson  v.  Hammond,  decid- 
ed by  the  Supreme  Court  of  this  State,  2  Cai. 
Cas.,  337,  was  relied  on  as  a  controlling  au- 
thority against  the  validity  of  the  complain- 
ant's title  under  the  devise.  In  that  case,  Israel 
Smith,  by  will,  dated  in  1774,  devised  an  es- 
tate in  fee  to  the  trustees  of  Brookhaven  and 
their  successors,  in  trust,  to  pay  the  rents  and 
profits,  after  the  determination  of  the  interest 
of  his  wife  therein  for  her  dower  and  lawful 
maintenance,  into  the  hands  of  the  regular 
minister,  and  other  ruling  officers  for  the  time 
being,  of  a  Baptist  Church.  The  testator  died 
*in  1780,  and  his  widow  about  ten  [*487 
years  after.  The  trustees  of  the  Town  of 
Brookhaven  were,  at  the  time  of  making  the 
will,  and  at  the  death  of  the  testator,  a  Cor- 
poration capable  to  take  and  hold  lands;  but 
the  Baptist  Church  or  its  officers  were  not  a 
corporate  body,  at  either  of  these  times,  nor 
until  Apr.  6,  1784;  and  were  incorporated  un- 
der the  provisions  of  the  Act  of  that  date .  An 
action  of  ejectment  was  brought  by  the  heir  at 
law  of  the  testator,  to  recover  the  estate;  and 
it  was  held  by  the.  court  that  the  devise  was- 
void,  and  that  the  heir  was  entitled  to  recover. 
This,  then,  was  the  case  of  a  devise  of  land  to  a 
body  corporate,  in  trust  for  the  officers  for  the 
time  being,  of  an  unincorporated  religious  so- 
ciety, and  the  devise  was  clearly  void  in  law. 
In  an  action  at  law,  therefore,  where  the  legal 
title  must  prevail,  the  heir  would,  of  course, 
recover,  unless  his  claim  was  successfully  re- 
pelled by  some  legal  defense.  The  defense  in 
that  case  was,  that  the  Act  of  Apr.  6,  1784, 
Concerning  Religious  Congregations,  under 
which  the  Baptist  Church  had  incorporated 
themselves,  entitled  them  to  hold  the  lands  de- 
vised to  them  by  the  will.  The  court  decided 
against  the  defense;  but  the  decision  did  not 
involve  the  principles  of  this  case;  for  it  is  ad- 
mitted that  the  devise  of  the  legal  estate  in  this, 
case,  if  it  had  been  to  the  Corporation  instead 
of  being  to  the  executors,  would  have  been 
void  in  law;  and  the  question  would  then  have 
arisen,  whether  the  trust  would  not  be  valid  in 
equity;  and  if  the  Baptist  Church,  in  the  case 
of  Jacksonv.  Hammond,  had  filed  their  bill  in. 
a  court  of  equity  against  the  heir,  to  establish, 
the  trust  and  enforce  the  performance  of  it, 
the  case  would  have  borne  some  resemblance 
to  this.  But  the  decision  of  the  court  in  that 
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case,  and  the  opinion  of  the  judge  who  pro- 
nounced it,  must  be  taken  in  reference  to  the 
question  then  before  the  court,  and  as  appli- 
cable to  the  question  of  title  in  a  court  of  law ; 
and  are  not  to  be  regarded  as  settling  the  equi- 
table principles  which  are  to  be  applied  to 
trusts,  in  a  court  of  equity. 

The  case  of  the  Bap.  Asso.  v.  Hart's  Exs.,  4 
Wheat.,  1,  which  was  a  decision  in  equity,  is 
also  cited  as  adverse  to  the  complainant's  claim; 
but  the  questions  in  this  case  did  not  necessari- 
488*]  ly  arise  in  that  case,  for  *the  point 
there  was,  whether  a  charitable  bequest  where 
no  legal  interest  was  vested,  and  no  person 
designated,  to  take  beneficially,  could  be  sup- 
ported; and  it  was  held  that  such  a  bequest 
was  void;  and  the  court  had  no  jurisdiction  to 
sustain  it  as  a  charity.  In  the  course  of  the 
the  argument,  which  took  a  wide  range,  the 
counsel  discussed  the  question  of  jurisdiction 
at  large,  and  the  Chief  Justice  expressed  an 
opinion  upon  it.  But  my  views  of  the  princi- 
ples advanced  in  that  case,  in  all  their  material 
bearings  upon  this,  have  already  been  given; 
it  cannot  be  necessary  to  repeat  them  here, 
and  I  shall  forbear  further  comment  on  the 
case. 

But  the  decision  of  Chancellor  Kent  in  the 
case  of  Coggeshall  v.  Pelton,  7  Johns.  Ch.,  292, 
has  a  more  direct  application  to  the  question 
before  me.  That  learned  jurist  held  in  that 
case  that  a  pecuniary  legacy  to  the  Town  of 
New  Rochelle,  for  the  purpose  of  erecting  a 
town  house  for  the  transacting  town  business, 
is  valid  as  a  charitable  bequest.  It  was  con- 
ceded, that  as  this  town  was  not  a  Corporation, 
a  legacy  bequeathed  to  it  for  private  purposes 
would  have  been  inoperative  and  void;  and  the 
legacy  was  supported  on  the  ground  that  the 
object  of  it  was  a  general  public  use,  as  con- 
venient for  the  poor  as  the  rich ;  and  the  Chan- 
cellor referred  to  the  cases  6f  the  Att'y-Oen.  v. 
Clark,  and  Jones  v.  Williams,  in  Amb.,  as  show- 
ing that  bequests,  with  descriptions  and  pur- 
poses as  general  as  that,  have  been  held  good 
as  charities. 

The  principle  of  that  case  rests  upon  the  ju- 
risdiction of  chancery  over  charities;  and 
shows,  that  in  the  exercise  of  that  jurisdiction, 
trusts  will  be  supported  and  enforced,  which, 
under  other  circumstances,  would  be  inopera- 
tive and  void.  The  same  principle  applies  to 
the  trusts  of  real  estate  legally  vested  in  a  com- 
petent devisee;  and  though  no  case  calling  for 
a  decision  on  the  point  may  as  yet  have  oc- 
curred in  this  country,  the  authority  of  that 
case  may  perhaps  be  considered  as  establish- 
ing the  rule  in  this  court. 

How  far  the  jurisdiction  of  the  court  over 
charitable  uses  does  extend;  whether  it  has  the 
power  to  carry  into  effect  a  mere  general  char- 
itable intent  or  purpose,  where  no  particular 
person  or  specific  object  is  designated  to  take 
489*]  the  bounty;  *or  whether  the  purposes 
intended  to  be  promoted  by  the  charity  may 
be  too  vague  or  indefinite,  or  the  persons  to  be 
benefited  too  uncertain,  or  too  imperfectly  de- 
scribed to  be  brought  before  the  court  in  the 
ordinary  forms,  for  adjudication,  and  whether 
an  information  in  the  name  of  the  Attorney- 
General  would,  in  such  cases,  become  neces- 
sary, and  would  be  available,  or  whether  the 
charity  must  entirely  fail,  are  questions  which 
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I  am  not  now  called  upon  to  decide.  This 
charity  is  not  exposed  to  those  objections,  for 
in  this  case  the  legal  estate  is  vested  be  the  de- 
vise in  the  executors  as  trustees  for  the  Cor- 
poration, who  are  themselves  trustees  or  agents 
for  the  application  of  the  charity  to  the  objecta 
of  the  testator's  bounty.  Now,  if  the  trust  in 
the  executors  is  valid  and  is  not  affected  by 
the  Statute  of  Uses,  these  complainants  are 
clearly  entitled  to  have  it  established  and  en- 
forced; and  if,  by  the  legal  effect  of  the  will, 
or  the  operation  of  the  Statute  of  Uses,  the  le- 
gal estate  has  become  void  in  law,  yet  if  the 
trusts  for  the  orphans,  who  are  the  objects  of 
the  testator's  bounty,  is  a  charge  in  equity 
upon  the  land,  and  if  that  land  descends  or  re- 
sults to  the  heir,  or  vests  in  the  executors,  why 
do  they  not  take  it,  clothed  with  the  trust  ? 
How  does  it  differ  in  principle  from  any  other 
case  of  failure  of  trustees  ?  and  why  may  not 
the  court  interpose  and  preserve  the  estate  for 
the  charity  on  which  the  testator  has  bestowed 
it? 

If  the  Corporation  cannot  take  the  estate,  it 
must  either  remain  in  the  executors  or  result 
to  the  heir  at  law.  But,  can  either  the  trustee 
or  the  heir  be  permitted  to  return  it  to  his  own 
use?  Must  the  benevolent  intention  of  the  tes- 
tator be  frustrated,  merely  because  the  agents 
he  had  chosen  to  dispense  his  bounty  are  in- 
capable of  acting  in  the  trust?  Such  a  lament- 
able defect  of  justice  would  be  a  reproach  to 
our  system  of  jurisprudence;  and  if  the  power 
of  this  court  can  reach  the  case,  some  remedy 
must  be  provided  for  so  flagrant  a  violation  of 
an  acknowledged  right.  It  is  the  cardinal  rule 
of  this  court,  that  the  intention  of  the  testator, 
plainly  expressed,  and  not  repugnant  to  the 
principles  of  law,  shall,  if  practicable,  be  car- 
ried into  effect.  Now,  the  intention  of  this 
testator  was  to  bestow  his  bounty  upon  the 
charity  which  the  Orphan  Asylum  Society  has 
for  the  objects  of  its  *operations.  It  [*49O 
was  the  charity,  and  not  the  organ  of  its 
administration,  which  the  benevolent  donor 
meant  to  endow.  His  liberal  donation  was  des- 
tined by  him  to  the  humane,  charitable  and 
laudable  purposes  of  protecting,  relieving  and 
instructing  the  orphan  children  whom  the 
Asylum  might  shelter  under  its  parental  wing. 
He  has  expressed  his  intentions  with  such  pre- 
cision, as  to  leave  no  question  as  to  the  extent 
or  the  object  of  his  bounty.  The  purposes  of 
his  benevolence  are  acknowledged  to  be  laud- 
able, and  if  they  are  to  be  disappointed,  it  must 
be  for  the  want  of  a  competent  trustee  to  per- 
form the  office  of  almoner.  If  that  objection 
prevails,  this  court,  contrary  to  its  general  pol- 
icy, will,  in  this  case,  permit  a  trust  to  fail  for 
want  of  a  trustee  to  execute  it ;  and  is  this  a 
case  in  which  the  court  is  to  apply  its  narrow- 
est rules  of  equity,  or  ought  not  the  powers  of 
chancery  jurisdiction  to  be  called  into  exercise 
to  the  full  extent,  if  necessary,  of  their  legiti- 
mate limits,  for  the  support  and  protection  of 
such  an  interesting  charity  ?  If,  then,  the  es- 
tate clearly  intended  for  the  purpose  of  a  spe- 
cific charity,  from  the  failure,  or  through  the 
incapacity  of  the  party  to  whom  the  testator 
has  intrusted  it,  devolves  upon  the  heir,  or 
vests  in  the  executor  or  trustee,  it  will  effect- 
uate the  intention  of  the  testator,  and  do  no 
wrong  to  him  on  whom  the  estate  has  thus 
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casually  fallen,  to  decree  him  to  take  it  charged 
with  the  trust,  and  to  hold  it  for  the  benefit  of 
the  charity  to  which  it  is  dedicated  by  the  tes- 
tator. 

But  if  the  devise  in  this  will  is  to  be  regard- 
ed by  this  court  as  a  direct  devise  to  the  com- 
plainants, or  if  the  trust  is  to  be  considered  as 
executed,  and  the  premises  vested  in  them  as 
immediate  devisees  under  the  will,  the  question 
would  still  remain,  whether,  in  either  case,  the 
legal  estate  has  failed  by  reason  of  the  disabili- 
ty of  the  Corporation  to  take  by  devise  ;  and 
the  answer  to  this  question  will  depend  mainly 
upon  the  Act  for  Incorporating  The  Orphan 
Asylum  Society. 

By  that  Act  (5th  Vol.,  W.,  236,  30th  session, 
cap.  179),  the  Society  is  made  capable  in  law  of 
purchasing,  holding  and  conveying  any  estate, 
real  or  personal,  to  the  use  of  the  Corporation, 
not  to  exceed  $100,000,  nor  to  be  applied  to 
any  other  purposes  that  those  for  which  the  in- 
491*]  corporation  is  *formed;  and  the  ques- 
tion is,  what  is  intended  by  the  term  "  pur- 
chase ?  " 

This  term,  in  its  general  signification,  and 
which  is  the  legal  sense  of  it,  includes  all 
modes  of  acquiring  property,  except  by  de- 
scent, and  of  course  it  embraces  a  devise.  Then 
is  not  this  Corporation,  which  is  made  capable 
in  law  of  purchasing,  necessarily  made  capable 
to  take  by  devise  ?  If  so,  it  so  far  dispenses 
with  the  exception  in  the  Statute  of  Wills,  and 
there  would  seem  to  be  no  doubt  of  the  valid- 
ity of  the  devise.  But  it  is  said  that  the  word 
"purchase"  has  another  meaning,  and  is  under- 
stood in  its  proper  sense  to  be  the  acquisition 
of  property  by  one  person  from  another  for  a 
valuable  consideration  ;  and  it  is  contended 
that  the  term  is  to  be  taken  in  that  limited  sense 
as  being  the  common  acceptation  of  it.  One 
answer  to  this  may  be,  that  the  Legislature  has 
not  indicated  any  intention  to  confine  the  sig- 
nification of  the  word  to  such  narrow  limits; 
and  being  used  without  explanation  ;  the  rule 
is,  that  it  is  to  be  understood  in  the  sense 
the  law  attaches  to  it.  Besides,  what  reason  is 
there  for  limiting  it  to  purchases  for  value  ? 
The  intention  was  to  give  a  general  power  to 
hold  lands,  and  the  Legislature  has  fixed  the 
limit  of  amount,  and  has  put  no  other  restric- 
tion on  them.  Why,  then,  is  the  capacity  to 
purchase  to  be  restricted  by  construction  to 
purchases  for  value  ? 

It  was  suggested  that  the  provisions  of  the 
Act  were  not  intended  as  a  grant  of  power, 
but  as  a  restraint  and  limitation  of  the  general 
right  which  the  Corporation  would  otherwise 
acquire  by  the  Act  of  Incorporation,  as  incident 
to  the  corporate  capacity.  But  I  see  no  ground 
for  such  an  intendment.  On  the  contrary,  the 
Act  confers  a  general  and  unqualified  capacity 
to  purchase  in  express  and  affirmative  terms  ; 
and  then  subjoins  the  limitation  of  the  power 
in  a  proviso  restraining  the  amount  of  the  es- 
tate in  value  which  the  Corporation  is  to  hold, 
and  the  purposes  to  which  it  is  to  be  applied. 
Now  can  such  a  legislative  grant  of  capacity 
to  purchase  be  construed  as  a  restraint  of  the 
power  which  would  otherwise  be  incident  to  the 
Corporation  ?  Was  it  intended  to  limit  the 
capacity  of  purchasing  to  purchases  for  value, 
492*]  and  *to  prohibit  the  Corporation  from 
accepting  donations  of  either  real  or  personal 
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estate  ?  Such  would  seem  to  be  the  conse- 
quence of  the  limited  construction  of  the  Act; 
for  if  the  corporation  is  restrained  in  the  ac- 
quisition of  real  estate  to  purchases  for  value, 
the  same  restriction  equally  applies  to  personal 
property;  the  clause  of  the  Act  conferring  the 
capacity  to  purchase  expressly  applying  to 
both  real  and  personal  estate.  But  it  could  not 
have  been  the  intention  of  the  Legislature  to 
restrict  the  Corporation  in  the  acquisition  of 
personal  property  to  purchases  for  valuable 
consideration,  nor  to  prohibit  them  from  ac- 
cepting donations  of  money  or  chattels.  The 
defendants  themselves  disclaim  a  construction 
so  palpably  absurd,  and  have  admitted  the 
right  of  the  complainants  to  the  pecuniary  leg- 
acies bequeathed  to  them  by  the  will.  And  is 
it  not  fair  to  conclude  that  the  Legislature,  in 
thus  including  real  and  personal  in  the  same 
provision  and  license  to  purchase,  intended  to 
use  the  word  "  purchase  "  in  its  more  compre- 
hensive sense,  and  to  enable  the  Corporation 
to  acquire  either  real  or  personal  estate  by  any 
mode  of  purchase? 

But  it  is  said  that  devises  of  land  to  corpora- 
tions are  prohibited  by  the  Statute  of  Wills, 
and  that  the  special  Act  of  Incorporation  under 
which  the  complainants  derive  their  powers, 
could  not  intend  to  give  them  a  capacity  to 
take  real  estate  against  the  provisions  of  a  gen- 
eral estate;  but  that  the  enabling  clause  of  the 
Act  of  Incorporation  must  be  held  to  mean  to 
enable  them  to  acquire  it  by  any  other  means 
than  devise.  If  my  construction  of  the  excep- 
tion in  the  Statute  of  Wills  is  correct,  that  in- 
terposes no  obstacle  to  the  capacity  of  the  Cor- 
poration to  take  by  devise  under  the  powers 
conferred  upon  them  by  their  charter;  for  the 
effect  of  the  exception  in  the  Statute  of  Wills 
being  merely  to  leave  corporate  bodies  under 
the  disability  to  take  by  devise,  that  disability 
was  removed  from  this  Corporation  by  the  ca- 
pacity imparted  to  it  by  the  Act  of  Incorpora- 
tion. Nor  do  I  preceive  any  greater  difficulty, 
from  the  construction  of  the  Statute  of  Wills 
contended  for  by  the  defendants  ;  for,  assum- 
ing that  the  Statute  of  Wills  did  prohibit  de- 
vises to  bodies  corporate,  it  was  surely  com- 
petent to  the  Legislature  to  relax  or  repeal  that 
prohibition  ;  and  *when  a  particular  [*493 
corporation  is  authorized  by  the  Legislature  to 
take  by  devise,  the  prohibition  of  the  general 
Act  must  necessarily  be  repealed  or  dispensed 
with  by  the  Legislature,  as  regards  the  Cor- 
poration upon  which  such  capacity  is  conferred. 

If,  therefore,  the  complainants,  by  being 
made  capable  of  purchasing  lands,  are  made 
capable  of  taking  by  devise,  the  restraint  or 
prohibition  of  the  Statute  of  Wills,  if  that 
statute  does  prohibit  or  restrain  the  devise  of 
real  estate  to  corporate  bodies,  was  removed 
from  the  complainants  by  the  charter  of  incor- 
poration. The  question,  then,  turns  upon  the 
Act  of  Incorporation,  and  not  upon  the  gen- 
eral Statute  of  Wills  ;  and  if,  by  the  terms  of 
just  construction  of  the  Act  of  Incorporation, 
the  complainants  have  the  capacity  to  take  by 
devise,  the  exception  in  the  Statute  of  Wills 
cannot  disable  them  from  taking.  But  it  is 
said  that  the  prohibition  or  disability  arising 
from  the  exception  in  the  Statute  of  Wills  at- 
taches to  the  devisor,  and  that  he  has  no  capac- 
ity to  devise  to  a  corporate  body.  The  ex- 
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ception  acts  upon  both  the  devisor  and  dev- 
isee, and  equally  disables  the  one  from  devis- 
ing and  the  other  from  taking  under  the  de- 
vise. There  is  no  solidity,  therefore,  in  the  ob- 
jection that  the  incapacity  to  devise  attaches 
to  the  devisor  ;  for  the  cause  of  the  incapacity 
of  devisors  under  the  Statute  of  Wills  to  de- 
vise to  corporate  bodies,  is  the  incapacity  of  the 
Corporation  to  take  by  devise  ;  and  the  Legis- 
lature, by  conferring  a  capacity  on  the  Corpo- 
ration to  take,  by  necessary  implication  gives 
to  devisors  the  power  to  devise  to  the  Corpora- 
tion thus  made  capable  of  taking  by  devise. 
And  if,  therefore,  the  legal  operation  of  the 
exception  in  the  Statute  of  Wills,  was  to  dis- 
able the  testator  from  devising  to  a  corporate 
body,  the  operation  of  the  Act  of  Incorpora- 
tion was  to  enable  him  to  devise  to  these  com- 
plainants; if  that  Act  gave  them  a  capacity  to 
take  by  devise.  The  question,  consequently, 
must  be  upon  the  construction  of  the  Act  of 
Incorporation,  whether  the  complainants,  by 
beinsf  made  capable  of  purchasing  lands,  are 
494*]  made  capable  of  *taking  by  devise  ? 
And  the  solution  of  that  question  must  depend 
upon  the  construction  to  be  given  to  the  word 
"  purchase." 

In  the  case  of  Radcliffe  v.  Roper,  10  Mod., 89, 
first  decided  in  the  Court  of  Chancery,  and 
afterwards  in  the  House  of  Lords,  and  which 
is  reported  in  10  Mod.  in  Equity  Cases  Abridged 
and  in  Bro.  P.  Cas.,  the  construction  of  the 
word  "purchase"  underwent  much  discussion, 
and  was  finally  settled  in  favor  of  the  legal  and 
comprehensive  sense  of  the  term. 

The  case  was,  that  a  papist  devised  his  lands 
to  four  trustees,  two.  papists  and  two  protest- 
ants,  to  be  sold  for  payment  of  debts  and  lega- 
cies ;  and  by  a  codicil,  amongst  other  legacies, 
he  devised  the  remainder,  whether  in  lands  or 
personal  estate,  to  two  papists  and  their  heirs: 
and  the  question  was,  whether  this  was  a  good 
devise,  so  as  to  disinherit  the  heir  at  law,  who 
was  a  protestant ;  or  whether  it  was  void  by 
the  Statute  of  11  &  12  Will.  III.,  ch.  4,  for 
preventing  the  growth  of  poperv. 

By  the  Act  of  11  &  12  Will.  III.,  it  was  pro- 
vided, first,  that  from  and  after  Sep.  29,  1700, 
persons  educated  in  the  popish  religion,  or  pro- 
fessing the  same,  who  should  not.  within  six 
mouths  after  attaining  the  age  of  eighteen  years, 
couform  to  the  requisitions  of  the  statute, 
should  personally  be  disabled,  and  made  inca- 
pable to  inherit  or  take  by  descent,  devise  or 
limitation,  in  possession,  reversion  of  remain- 
der, any  lands,  tenements  or  hereditaments  ; 
and  that  during  his  life,  and  until  he  should 
conform,  his  next  of  kin,  being  a  protestant, 
should  have  and  enjoy  the  estate  without  be- 
ing accountable  for  the  profits,  but  punishable 
in  treble  damages  for  willful  waste;  and  second, 
that  from  and'after  Apr.  2,  1700,  every  papist 
or  person  making  profession  of  the  popish  re- 
ligion, should  be  disabled,  and  was  thereby 
made  incapable  to  purchase,  either  in  his  own 
name  or  in  the  name  of  any  other  person,  to 
his  use  or  in  trust  for  him,  any  land,  profits  out 
of  lands,  tenements,  rents,  terms  or  heredita- 
ments ;  and  it  was  declared  that  all  estates, 
495*]  terms,*and  any  other  interest  or  profits 
whatsoever  out  of  lands,  to  be  made,  suffered 
or  done,  to  or  for  the  use  of  any  such  person, 
or  upon  any  trust  or  confidence,  mediately  or 
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immediately  to  or  for  his  benefit  or  relief, 
should  be  utterly  void  and  of  none  effect,  to  all 
intents,  purposes  and  constructions  whatso- 
ever. 

For  the  protestantheir.it  was  contended  that 
the  devise  of  the  residuary  interest  described 
in  the  will  was  a  devise  of  land,  and  that  the 
word  "purchase"  in  its  legal  sense  includes  de- 
vise ;  and  that  devise,  therefore,  of  this  inter- 
est for  the  benefit  of  the  two  papists,  was  void. 
But  on  the  other  side,  it  was  insisted  that  the 
devise  in  question  did  not  come  within  the  pro- 
hibitions of  the  statute;  as  well  because  it  was 
the  bequest  of  the  residue  of  the  proceeds  of  the 
sale  of  the  land,  and  not  of  the  land  itself,  as 
because  the  statute  did  not,  by  disabling  the 
papist  to  purchase,  necessarily  disable  him 
from  taking  by  devise;  and  it  was  insisted  that 
the  word  "purchase"  was  not  to  be  taken  in  its 
technical  legal  sense  as  opposed  to  descent.but 
was  to  be  understood  in  the  vulgar  acceptation 
of  the  term,  as  meaning  an  acquisition  of  an 
estate  by  the  party's  own  act ;  and  to  illustrate 
and  enforce  the  argument,  reference  was  had 
by  the  counsel  to  the  prior  clause  of  the  section 
respecting  infants,  where  the  statute  makes  use 
of  the  words  "devise,  limitation  and  descent;" 
and  it  was  urged  that  the  Legislature,  if  they 
understood  the  word  "purchase"  in  its  legal 
acceptance,  might  have  used  that  word  to  sup- 
ply the  place  of  both  "limitation"  and  "  de- 
vise," but  that,  by  using  both  words  "devise" 
and  "  limitation"  in  the  first  provision,  and 
omitting  the  word  "devise"  and  substituting 
the  word  "purchase"  for  limitation  in  the  sec- 
ond provision,  an  intention  was  clearly  mani- 
fested to  use  the  word  in  its  limited  sense;  and 
it  was  observed  that  the  words  immediately 
following  the  term  "purchase,"  viz.  :  "in  his 
name  or  to  his  use,"  seemed  to  restrain  and 
confine  the  word  "purchase"  to  some  act  to  be 
done  by  the  party  to  whom  the  estate  moves. 
The  court  expressed  no  opinion  as  to  the  mean- 
ing of  the  term  "  purchase,"  but  decided  the 
cause  upon  the  other  point  *of  the  case ;  [*496 
and  the  Chancellor,  with  the  consent  of  all  the 
judges,  except  Parker,  Oh.  J.,  resolved  that  the 
devise  of  the  surplus  money  after  debts  and 
legacies  paid  to  the  papists,  was  a  good  devise, 
notwithstanding  the  statute  disabling  papists 
from  purchasing  lands,  the  surplus  money 
being  a  personal  interest,  and,  therefore,  not 
made  void  by  either  the  words  or  the  intention 
of  the  Act.  But  from  this  decree  there  was  an 
appeal  to  the  House  of  Lords,  and  three  ques- 
tions were  made  upon  the  argument  of  the  ap- 
peal, the  third  of  which  was,  whether  a  papist 
was  disabled  by  the  Act  of  Parliament  from 
taking  land  by  devise  ?  It  was  insisted  on  the 
part  of  the  appellant  that  he  was  ;  and  it  was 
said  that  there  was  no  one  word  in  the  law  of 
a  more  determined  fixed  signification  than 
"  purchase  ;  "  that  it  stood  by  law  opposed  to 
descent,  and  whoever  does  not  come  to  land  by 
descent,  is,  in  the  language  of  the  law,  said  to 
take  by  purchase  ;  and  that  Acts  of  Parliament 
are  to  be  understood  in  a  legal  sense,  unless  the 
subject-matter  of  the  Act  apparently  hinders 
it.  On  the  other  side,  for  the  respondents,  it 
was  contended  that  the  word  "  purchase,"  in 
the  vulgar  and  common  acceptation  of  it,  does 
not  import  "  devise,"  but  is  defined  to  be  the 
possession  of  land  that  a  man  comes  to  by  his 
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own  act ;  and  a  train  of  reasoning  is  given  to 
show  that  the  word  "  purchase  "  could  not  be 
so  construed  as  to  include  devise,  without 
making  the  Act  contradict  itself.  The  decree 
was  reversed  by  a  great  majority  ;  and  the  de- 
cision necessarily  included  the  determination 
of  the  point,  that  the  disability  to  purchase 
disables  from  taking  by  devise.  (10 Mod.,  230.) 

On  the  argument  in  the  Court  of  Chancery, 
the  3d  clause  of  the  Act,  declaring  that  all  es- 
tates to  be  made,  suffered  or  done  for  the  use 
or  benefit  of  such  persons  as  were  disabled  by 
the  Act  to  purchase,  should  be  void,  was  relied 
upon  by  the  counsel  for  the  protestant  heir  in 
support  of  the  construction  of  the  word  "  pur- 
chase "  contended  for  by  them,  and  as  showing 
that  devises  were  intended  to  be  embraced  in 
the  term  ;  but  the  answer  was,  that  the  clause 
thus  relied  on  could  not  make  a  devisee  a  pur- 
chaser, because  it  is  not  an  independent  clause, 
497*]  but  explanatory  *of  that  which  pre- 
cedes it,  the  word  "such,"  plainly  coupling 
the  two  together  ;  the  former  incapacitating  a 
papist  to  purchase,  and  the  latter  providing  that 
if  he  did  so,  the  purchase  should  be  void.  But 
the  main  point,  both  in  the  Court  of  Chancery 
and  the  House  of  Lords,  upon  that  part  of 
the  case,  was  the  general  question  whether 
the  word  "purchase"  included  "devise;"  and 
in  the  House  of  Lords  the  stress  was  upon  the 
legal  construction  of  the  word  "  purchase," 
and  it  was  forcibly  urged  that  legislators  are 
presumed  to  speak  the  language  of  the  law, 
and  to  know  what  the  legal  import  of  words  is 
and,  therefore,  Acts  of  Parliament  are  to  be 
understood  in  a  legal  sense,  unless  the  subject- 
matter  of  the  Act  apparently  hinders  it;  and 
these,  I  apprehend,  were  the  grounds  of  the 
decision  of  the  court.  This  case  was  decided 
in  the  thirteenth  year  of  the  reign  of  Queen 
Anne. 

Not  long  afterwards,  in  the  sixth  year  of  the 
reign  of  Greo.  I.,  the  case  of  Mr.  Ratdiffe  oc- 
curred (1  Str.,  267),  in  which  the  point  was 
again  agitated,  and  judicial  opinions  expressed 
upon  it.  The  case  was  that  James,  Earl  of 
Derwentwenter,  who  was  a  papist,  being  seised 
of  the  premises  in  question  in  fee  tail,  under  a 
settlement  which  had  been  made  of  the  same 
by  Francis  Ratcliffe,  his  grandfather,  for  the 
purpose  of  docking  the  entail,  conveyed  the 
estate  to  two  persons,  who  were  protestants, 
in  order  to  make  them  tenants  of  the  freehold 
till  a  common  recovery  was  suffered ;  and  the 
same  being  situated  in  the  county  palatine  of 
Durham,  two  several  recoveries  were  had  and 
suffered  of  the  estate,  both  of  which  were  de- 
clared to  'be  to  the  use  of  the  Earl  in  fee  ;  and 
Earl  James  being  thus  seised  of  the  fee  on  his 
marriage,  settled  the  same  upon  himself  for 
life,  then  to  his  lady  for  life,  with  remainder 
to  the  first  and  every  other  son  of  the  marriage 
in  tail  male,  with  several  remainders  over,  and 
proper  limitations  to  trustees  to  preserve  con- 
tingent remainders.  The  marriage  took  effect, 
and  Mr.  Ratcliffe  was  the  eldest  son.  Earl 
James  was  attainted  of  high  treason  and  exe- 
cuted, and  all  estates  tail  of  persons  attainted 
498*]  of  treason  being  *vesled  by  statute  in 
the  Crown  in  fee,  the  commissioners  seised 
this  estate  as  forfeited  by  the  attainder  of  the 
Earl  James,  upon  which  Mr.  Ratcliffe  put  in 
his  claim,  insisting  that  his  father  was  only 
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tenant  for  life,  and  that  he,  upon  the  death  of 
his  father,  became  entitled,  and  then  had  the 
right  to  the  remainder  in  tail.  The  claim  was 
disallowed,  the  commissioners  being  of  opin- 
ion that  Earl  James  was  disabled  by  11  &  TJ 
Wm.  III.  to  suffer  the  recovery,  and,  conse- 
quently, remained  tenant  in  tail  under  the 
settlement  of  Sir  Francis,  his  grandfather,  and 
so  the  Crown  was  entitled  to  the  fee.  The 
claimant  appealed  to  the  delegates,  consisting 
of  five  of  the  judges,  and  the  cause  was  argued 
several  times  at  the  bar.  The  great  question 
was  whether  a  papist  tenant  in  tail  could,  since 
the  Statute  of  11  &  12  Wm.  III.,  ch.  4,  suffer 
a  recovery  to  the  use  of  himself  in  fee.  Mr. 
Justice  Fortescue  was  of  opinion  that  the  re- 
covery was  a  purchase  within  the  meaning  of 
the  Act,  and  that  the  claim  was  properly  dis- 
allowed, and  the  decree  ought  to  be  affirmed. 
The  other  four  judges  held  that  the  recovery 
not  being  the  acquisition  of  any  new  estate  or 
interest,  but  merely  a  modification  of  the  estate 
he  had  before,  operating  as  a  bar  or  extin- 
guishment of  a  limitation,  and  changing  the 
course  of  descent,  but  not  conferring  any  new 
interest  upon  the  owner  of  the  inheritance,  was 
not  a  purchase  within  the  meaning  of  the  Act. 
And  the  claim  was  held  valid,  and  the  decree 
which  disallowed  it  was  reversed.  But  all  the 
judges  who  mentioned  the  point  concurred  in 
the  opinion  that  a  devise  is  a  purchase  within 
the  Act.  Three  of  the  judges  refer  to  the  case 
of  Roper  v.  Raddiffe  as  establishing  the  prin- 
ciple that  a  devise  is  a  purchase  ;  and  all  the 
judges  express  their  decided  approbation  of 
that  principle,  except  Baron  Montague,  whose 
opinion  turning  upon  another  point  of  the 
case,  he  declined  entering'  upon  this.  The  ar- 
guments urged  by  the  judges  who  spoke  to  the 
point  illustrate  and  confirm  the  doctrine  of  the 
case  of  Roper  v.  Radcliffe.  One  of  them  ob- 
serves that  the  word  "  purchase  "  has  a  known 
signification,  in  which  it  has  constantly  been 
used  *by  professional  men  without  [*499 
any  variation ;  and  the  court  cannot  depart 
from  it  without  an  express  direction  in  the 
body  of  the  Act.  If  the  Legislature  had  in- 
tended to  confine  the  disability  to  purchases 
for  valuable  consideration,  they  would  have 
used  some  expression  or  have  introduced  some 
provision  to  indicate  that  intention ;  but  the 
word,  as  employed  in  the  statute,  being  unre- 
strained and  without  qualification,  and  neither 
the  object  of  the  Legislature  nor  the  general 
intent,  as  collected  from  the  whole  statute 
taken  together,  requiring  it  to  be  understood 
in  a  more  limited  sense,  the  legal  meaning  of 
the  word  must  prevail. 

If  it  be  objected  that  this  case  of  Ratdiffe, 
in  determining  that  the  conveyance  by  common 
recovery  was  not  a  purchase  within  the  mean- 
ing of  the  Act,  has  overruled  or  qualified  the 
principle  of  the  prior  decision,  the  answer  is 
that  the  ground  of  the  case  of  Ratdiffe  was 
that  the  destruction  of  the  estate  tail  by  the 
recovery,  and  the  substitution  of  an  estate  in 
fee  in  the  same  owner  and  for  the  same  lands, 
was  not  a  purchase ;  that  it  was  not  the  acqui- 
sition of  a  new  estate,  but  a  change  only  in 
the  tenure  of  the  old  estate.  Mr.  Justice  Tracy, 
in  his  argument,  defines  a  purchase  to  be  an 
acquisition  rei  alterius,  either  by  free  gift  of 
the  former  owner,  or  for  a  valuable  considera- 
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tioii ;  and  he  relied  on  1  Ins.,  18  6,  as  an  au- 
thority in  support  of  his  definition. 

Why  does  not  the  principle  of  these  decis- 
ions apply  to  this  case  of  the  Orphan  Asylum 
Society  ?  If  the  term  "  purchase,"  unquali- 
fied by  other  words,  when  used  in  a  disabling 
statute,  comprehends  an  acquisition  by  devise, 
why  must  not  its  meaning  be  the  same  in  an 
enabling  Act  ?  If  a  party  who  is  disabled  by 
statute  to  purchase  cannot  take  by  will  because 
a  devise  is  a  purchase,  why  is  it  that  a  party 
who  is  made  capable  in  law  of  purchasing  shall 
not  have  a  capacity  to  take  by  devise,  when  a 
devise  is  held  to  be  a  purchase  ?  My  under- 
standing is  unable  to  discern  a  solid  distinc- 
tion ;  and  I  refer  to  the  cases  already  cited  to 
show  that  the  rule  applied  to  devises  of  land 
to  papists  prevails  in  other  cases  of  disability 
5OO*]  *by  statute  to  take  by  purchase,  and 
that  the  same  rule  is  equally  applied  to  en- 
abling statutes.  The  Ch.  J,  in  the  Court  of 
K.  B. ,  in  his  second  argument  in  the  case  of 
Roper  v.  Raddiffe,  refers  to  the  Statute  of  15 
Rich.  II. ,  ch.  5,  which,  in  extending  the  Stat- 
ute de  Religiozis  to  certain  civil  corporations, 
uses  these  terms:- "From  thenceforth  they 
shall  not  purchase  to  them  and  their  common- 
alties," &c. ;  and  he  says  that  it  was  never 
doubted  but  that  it  would  extend  to  what 
should  be  given  to  them  as  well  as  to  what 
they  should  buy ;  and,  commenting  upon  the 
word  "  purchase,"  and  repelling  the  sugges- 
tion of  a  difference  between  the  words  ' '  to 
purchase  "  and  "  to  take  by  purchase,"  he  says 
it  is  clear  they  are  all  one,  and  the  verb  "to 
purchase  "  is  evidently  used  in  the  same  sense 
as  "to  take  by  purchase,"  and  that  in  1  Ins., 
2  a,  b,  it  is  used  so  near  a  dozen  times ;  and  he 
adds  that  the  licenses  to  abbeys  after  the  Stat- 
ute of  Merton  are  generally  only  leave  to  pur- 
chase (so  are  charters  to  corporations),  but  that 
no  one  ever  doubted  but  that  thereby  they 
might-  take  what  was  given  them,  as  well  as 
what  they  should  buy  and  pay  for. 

In  the  case  of  Tfw  Atty-Gen.  v.  Bowyer,  3 
Ves.,  727,  728,  where  the  devise  was  of  the 
rents  and  profits  of  land  in  trust  for  the  pur- 
pose of  purchasing  grounds  and  building  a 
college  thereon,  and  the  further  trust  to  obtain 
a  charter  and  license,  the  Chancellor  observes 
that  the  case  would  have  been  exactly  the 
same,  supposing  the  devise  had  been  to  an  ex- 
isting college,  which  had  exhausted  its  license, 
to  hold  in  mortmain;  for  until  that  license  had 
been  extended  on  the  part  of  the  Crown,  the 
college,  having  no  power  to  hold  in  mortmain, 
could  not  have  taken  any  legal  interest  in  the 
land ;  thus  distinctly  intimating  that  a  body 
corporate,  authorized  by  license  to  hold  real 
estate,  may  take  lands  by  devise ;  and  Wood- 
deson,  in  his  Lectures  on  the  Laws  of  En- 
gland, 2d  vol. ,  355,  states  that  corporations  in 
general  are  incapable  of  being  devisees  of  land, 
unless  they  have  a  license  to  purchase  in  mort- 
main. That  commentator  must,  therefore, 
have  understood  the  law  to  be  that  an  author- 
ity or  license  to  purchase  lands  was  sufficient 
to  enable  a  corporate  body  to  take  them  by 
devise. 

5O1*]  *The  full  force  of  these  authorities 
and  this  reasoning  applies  to  the  case  I  am  now 
considering.  The  terms  used  by  the  Legisla- 
ture in  the  Act  to  Incorporate  the  Orphan 
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Asylum  Society  are  large  and  comprehensive. 
The  Society  is  made  capable  in  law  of  pur- 
chasing, holding  and  conveying  any  estate, 
real  or  personal,  for  the  use  of  the  Corpora- 
tion ;  and  by  the  last  section  of  the  Act  it  is 
declared  that  the  same  shall  be  construed  be- 
nignly and  favorably  for  every  humane,  char- 
itable and  laudable  purpose  therein  contained. 
The  only  limits  to  this  extensive  grant  of  power 
are  that  such  estate  shall  never  exceed  in  value 
$100,000,  nor  be  applied  to  any  other  purposes 
than  those  for  which  the  Corporation  is  estab- 
lished. No  expression  is  found  in  the  Act 
qualifying  the  word  "purchase,"  or  showing 
any  intention  to  limit  it  to  purchases  for  con- 
sideration. Why,  then,  is  it  not  to  be  under- 
stood in  its  legal  sense  ?  The  rule  of  construc- 
tion established  by  the  cases  requires  it  to  be 
interpreted  according  to  the  comprehensive 
meaning  the  law  attaches  to  it ;  and  if  the 
word  admits  of  two  constructions,  and  there 
is  room  for  doubt  which  was  intended,  it  is, 
by  the  express  direction  of  the  Legislature,  to 
be  construed  favorably  for  the  purposes  of  the 
institution  ;  and  that  direction  cannot  be  satis- 
fied by  any  construction  that  narrows  the  ca- 
pacity of  the  Corporation  to  take  beneficial  in- 
terests for  the  furtherance  of  those  purposes. 

An  Act  of  the  Legislature  with  us  must 
surely  have  as  much  efficacy  as  the  license  of 
the  Crown  in  England,  and  ought  to  receive  a 
construction  as  liberal  and  beneficial  for  the 
Corporation  it  creates.  Upon  the  whole  matter, 
therefore,  my  conclusion  is,  that  the  Orphan 
Asylum  Society  are  enabled  by  their  charter 
to  take  lands  by  devise,  and  may,  therefore, 
lawfully  enjoy  the  bounty  of  the  testator,  and 
dispense  it  in  the  charity  they  administer,  with- 
out hindrance  from  the  exception  in  the  Stat- 
ute of  Wills,  even  if  the  lands  should  be  held 
to  be  vested  immediatelv  in  the  Corporation 
itself. 

These  are  my  views  of  the  merits  of  this 
cause  ;  and  if  I  am  correct  in  them,  the  ob- 
jection taken  by  the  defendant's  counsel  to  the 
bill  for  want  of  parties,  cannot  be  sustained. 
The  ground  of  that  exception  is,  that  the  legal 
estate,  in  the  *events  that  have  hap-  [*5O2 
pended,  has  resulted  to  the  heir,  and  become 
vested  in  him  by  descent.  Is  that  ground  ten- 
able ?  Where  the  legal  estate  never  vests  in 
the  devisee,  as  a  general  rule,  it  descends  or 
results  to  the  heir  ;  and  on  the  same  principle, 
if  the  devisee  takes  a  partial  interest  in  the  es- 
tate, or  a  surplus  of  interest  remains,  after  fully 
satisfying  all  the  trusts  or  purposes  of  the  will, 
the  heir  may  be  entitled  to  the  residue.  But 
where  the  whole  legal  estate  is  devised  to  a 
trustee,  upon  trusts  which  are  perpetual  and 
definite,  and  exhaust  the  whole  interest  of  the 
testator,  how  can  that  legal  estate  result  or 
descend  to  the  heir  at  law  ?  This  testator,  by 
devising  his  estate  to  persons  capable  of  taking 
lands  by  devise,  prevented  that  estate  from  de- 
scending to  his  heirs  ;  and  whatever  may  be- 
come of  the  trust  for  the  complainants,  the 
legal  estate  is  in  the  executors  as  devisees. 

In  the  case  of  Doe  v.  Copestake,  6  East,  328, 
it  was  said  by  the  Chief  Justice,  "that  the  le- 
gal estate  being  given  to  trustees,  must  rest 
with  them  ;  and  they  must  be  entitled  to  re- 
cover at  law  upon  the  legal  title,  in  whatever 
manner  the  Court  of  Chancery  may  afterwards 

717 


502 


COURT  OK  ERRORS,  STATE  OP  NEW  YORK. 


1827 


deal  with  the  application  of  it."  In  that  case, 
the  testator  devised  a  messuage  and  premises 
to  the  plaintiffs  upon  trust,  after  payment  of 
debts  and  legacies,  to  apply  the  overplus  or  re- 
version of  the  devised  premises  in  such  man- 
ner as  the  trustees,  and  the  officiating  minister 
of  a  Methodist  congregation  in  the  will  men- 
tioned, should,  from  time  to  time,  think  fit  to 
apply  the  same.  This  was  contended  on  the 
part  of  the  defendant,  to  be  a  devise  to  charit- 
able uses,  and  void  by  the  Statute  of  9  Geo., 
II.,  ch.  36.  But  the  plaintiffs  denied  it  to  be  a 
devise  to  charitable  uses,  and  insisted,  that  if 
it  was  so,  the  legal  estate  having  passed  to 
them  as  trustees,  they  "were  entitled  te  recover 
at  law.  The  court  held  it  not  to  be  a  devise 
to  charitable  uses,  and  so  was  not  within  the 
statute,  and  gave  judgment  for  the  plaintiffs. 

The  principle  of  that  case  appears  to  me  to 
apply  to  this.  In  this  case,  the  devise  to  the 
executors  took  effect,  and  the  estate  vested  in 
them  as  trustees  to  the  use  of  the  will,  and 
continued  in  them  during  the  lifetime  of  the 
testator's  child,  and  it  must  still  rest  with  them. 
5O3*]  *The  testator  in  this  will,  has  made 
the  provision  for  his  heir  at  law,  which  he  in- 
tended for  him,  and  has  expressly  devised  all 
the  residue  of  his  estate  to  the  defendants, 
subject  to  the  trusts  of  his  will ;  and  if  the 
legal  estate  cannot  unite  with  the  use,  it  re- 
mains in  the  trustees,  and  it  is  for  this  court  to 
determine  upon  the  equitable  principles  ap- 
plicable to  the  case,  whether  they  do  not  still 
hold  it  clothed  with  the  trusts  of  the  will  for 
the  benefit  of  the  charity.  The  heir  at  law 
then  was  not  a  necessary  party  to  the  suit ; 
but  the  bill  is  properly  filed  against  the  trust- 
ees. And  even  if  the  legal  title  should  be  held 
to  be  vested  in  the  complainants,  the  trustees, 
who  continue  in  the  possession  of  the  estate, 
and  the  receipts  of  the  rents  and  profits,  will 
be  accountable  to  them  for  the  same,  and 
the  complainants  are,  consequently,  entitled, 
whether  held  to  be  the  legal  or  the  equitable 
owners,  to  an  account,  and  to  be  let  into  the 
enjoyment  of  the  estate. 

Being  satisfied,  therefore,  that  the  trust 
vested  by  this  will  in  these  executors  for  the 
complainants,  was,  in  its  origin,  a  legal  and 
valid  trust,  and  that  it  still  subsists  and  re- 
mains in  full  force  ;  or  that  if  it  has  been  ex- 
ecuted by  the  Statute  of  Uses,  and  the  legal 
estate  has  passed  to  the  complainants,  or  that 
estate  is  otherwise  vested  in  them,  they  are 
well  entitled  to  hold  it  for  the  charitable  pur- 
poses to  which  it  was  devoted  by  the  testator  ; 
in  v  opinion  is,  that  the  complainants  are  en- 
titled to  have  the  lands  conveyed  to  and  settled 
upon  them,  to  be  applied  by  them  to  the 
charitable  purposes  of  the  Society,  and  that 
they  are  to  be  let  into  the  possession  and  en- 
joyment of  the  estate,  and  to  have  an  account 
of  the  same,  and  of  the  rents  and  profits  there- 
of from  the  trustees;  and  I  shall  decree  accord- 
ingly. 

Messrs.  J.  Platt  and  J.  V.  Henry,  for  the  ap- 
pellant. 

Messrs.  S.  Boyd  and  D.  B.  Ogden,  for  the 
respondents. 

The  points  and  authorities  are  so  fully  con- 
sidered in  the  opinions  of  His  Honor,  the 
Chancellor,  in  assigning  the  reasons  for  his  de- 
cree, and  the  judges  of  this  court,  that  it  is 
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deemed  unnecessary  to  give  the  arguments  of 
counsel  ;  and  *the  more  especially  as  [*5O4 
it  will  be  perceived  that  the  cause  turned  here 
upon  a  point  of  construction  on  the  will,  and  a 
clause  in  the  Act  incorporating  the  respondents. 

WOODWORTH,  J.  The  will  of  the  testator 
declares,  that  if  he  left  any  child  alive  at  the 
time  of  his  death,  the  executors  should  re- 
ceive the  rents  and  profits  for  the  benefit  of 
such  child,  until  it  should  attain  the  age  of  21 
years  or  marry. 

The  next  clause  devises  the  rest  and  residue 
of  the  real  and  personal  estate  to  the  respond- 
ents, to  take  effect  immediately  after  debts  and 
legacies  are  paid,  if  the  testator  should  leave 
no  child  ;  and  if  he  should  leave  a  child,  then 
upon  the  death,  marriage,  or  attaining  of  21 
years  of  age  of  such  child. 

From  this  statement,  it  is  evident  that  had 
there  been  no  child,  the  devise  was  directed  to 
the  respondents  ;  and  in  that  event,  it  was, 
undoubtedly,  intended  they  should  take  im- 
mediately. But  there  was  a  child  and,  con- 
sequently, no  estate  passed  to  the  respondents 
at  the  death  of  the  testator.  The  latter  part  of 
the  preceding  clause  is  to  be  taken  in  connec- 
tion with  that  giving  the  rents  and  profits  to 
the  child  if  any  was  left,  inasmuch  as  the  exec- 
utors were  to  apply  the  rents  and  profits,  until 
marriage  or  21  years  of  age.  The  testator  sus- 
pended the  vesting  of  the  estate  in  the  respond- 
ents until  the  happening  of  either  of  those 
events.  Upon  the  contingency  taking  place, 
the  devise  is  direct  to  the  respondents. 

Thus  far  the  intent  is  plain  ;  but  it  will  be 
observed  that  the  will  had  not  yet  declared  in 
whom  the  legal  estate  should  be  vested  ffom 
and  after  the  death  of  the  testator,  until  the 
death,  marriage,  or  lawful  age  of  the  child 
that  might  be  left.  As  the  executors  were  to 
receive  the  rents  and  profits  if  the  contingency 
contemplated  should  happen,  it  was  advisable 
to  give  them  the  legal  estate  during  the  con- 
tinuance of  this  trust  and,  accordingly,  we 
find  that  the  next  clause  in  the  will  makes 
such  a  provision.  It  devises  to  the  executors 
all  the  real  estate  subject  to  the  trusts  afore- 
said. This  manifestly  refers  to  such  trusts  as 
the  executors  were  to  perform.  What  are 
they  ?  No  other  trusts  were  imposed  on  them, 
excepting  that  they  should  apply  the  rents  and 
profits  for  the  benefit  of  the  child,  in  the  man- 
ner the  testator  had  designated.  *They  [*5O5 
did  not  hold  the  real  estate  in  trust  for  the  re- 
spondents, to  be  conveyed  to  them  on  the  hap- 
pening of  a  certain  event,  for  this  (to  my 
mind)  conclusive  reason  :  there  was  no  ne- 
cessity that  they  should  hold  for  the  re- 
spondents, because  the  testator  had  declared 
that,  on  a  certain  contingency,  the  estate  should 
go  to  the  respondents.  That  event  has  hap- 
pened and,  therefore,  by  force  of  the  will  (if 
they  are  capable  of  taking),  they  took  the  legal 
estate  directly.  They  needed  not  the  aid  of 
trustees  to  pass  this  estate  to  them.  I  consider 
their  title  as  accruing  independent  of  any  act 
or  thing  to  be  done  by  the  trustees. 

Then  follows  a  further  direction,  which  is 
somewhat  at  variance  with  the  disposition 
made  before.  The  testator  proceeds  to  declare 
that  when  the  child  shall  attain  21  years,  or 
marry,  his  real  estate  should  be  sold  by  the 
executors,  and  one  half  of  the  proceeds  be  paid 
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to  such  child.  Now,  upon  the  established  prin- 
ciple of  collecting  the  intent  from  the  whole 
will  taken  together,  and  reconciling  discordant 
parts  with  each  other,  the  question  arises,  what 
is  the  effect  of  this  clause?  In  the  first  place, 
I  think  it  must  be  conceded  that  it  clothes  the 
executors  with  an  additional  trust.  In  a  cer- 
tain event  they  are  to  sell,  and  pay  half  the 
proceeds  to  the  child.  How  is  this  clause  to 
operate  upon  the  preceding  devise,  which  de- 
clares that  on  the  death,  marriage,  or  attain- 
ment of  21  years  by  the  child,  the  respondents 
are  to  take  all  the  real  and  personal  estate? 
They  cannot  stand  together.  I  think  the  ef- 
fect of  the  last  clause  is,  to  qualify  and  dimin- 
ish the  quantum  of  interest  which  had  before 
been  given  to  the  respondents,  provided  the 
child  married,  or  attained  21  years.  Instead 
of  the  whole,  which  the  words  of  the  preced- 
ing part  give,  the  testator  has,  in  the  conclu- 
sion, declared  that  his  child  shall  receive  half. 
This,  then,  operates  as  a  diminution  of  the  re- 
spondent's interest  pro  tanto.  It  also  changes 
the  manner  of  conferring  on  them  the  testator's 
bounty.  Under  the  first  clause,  the  estate, 
such  as  it  was,  would  pass  to  them.  Under 
the  latter,  they  are  restricted  to  one  half  ;  and 
as  the  executors  were  to  sell  the  estate,  had  the 
contingency  happened,  then  and  in  that  case 
their  claim  would  be  for  half  of  the  money, 
not  half  of  the  land.  Upon  the  supposition 
5O6*]  *that  the  child  had  lived  to  21  or  mar- 
ried, I  admit  that  the  legal  estate  would  have 
remained  in  the  executors,  until  they  had  per- 
formed the  trusts  before  specified ;  and  had 
they  refused  to  pay  one  half  of  the  proceeds 
of  the  sale,  the  respondents  would  be  entitled 
to  relief.  Such  are  my  views  as  to  the  con- 
struction of  this  will.  If  they  are  correct,  then 
it  follows  that,  as  the  testator  left  a  child,  the 
estate  did  not  vest  in  the  respondents  at  his 
death  ;  but  it  vested  in  the  executors  subject  to 
the  trusts  I  have  mentioned  ;  and  such  estate 
so  vested  in  the  executors,  ceased  on  the  death 
of  the  child.  The  objects  for  which  it  was 
created  then  ceased.  There  were  no  rents  or 
profits  to  receive  for  the  benefit  of  the  child, 
nor  could  there  be  a  sale  of  the  estate.  The 
death  of  the  child  was  an  event  which  deprived 
the  executors  of  all  further  power  or  control 
over  the  real  estate,  and  vested  it  in  the  re- 
spondents. If  so,  the  estate  was  devised  to 
them  directly. 

If  the  construction  given  is  not  erroneous,  it 
is  a  conceded  point  that  the  devise  is  void  by 
reason  of  the  exception  in  the  Statute  of  Wills, 
unless  the  authority  to  purchase,  given  by  the 
Act  incorporating  the  respondents,  includes 
the  right  to  take  by  devise — which  forms  the 
remaining  point  in  this  cause. 

It  is  a  well  settled  rule,  that  where  there  is 
a  discrepancy  or  disagreement  between  two 
statutes,  such  exposition  should  be  made  as 
that  both  may  stand  together.  In  the  present 
case,  there  is  no  express  authority  in  the  Act 
of  Incorporation  to  take  by  devise  ;  but  it  is 
contended  that  term  "purchase"  includes  "de- 
vise," as  well  as  an  actual  purchase  for  valu- 
able consideration.  If  it  be  admitted  that  such 
is  the  legal  important  of  the  term,  it  appears 
to  me  that  does  not  decide  the  question.  The 
inquiry  is,  ought  the  term  to  be  construed  in 
its  most  comprehensive  sense,  when,  by  so 
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doing,  the  effect  is  to  repeal  the  express  words 
of  a  prior  statute,  or  in  a  more  limited  sense, 
according  to  the  popular  acceptation,  thus 
leaving  the  former  Act  unimpaired? 

It  is  laid  down  in  19  Vin.  Abr.,  525,  pi.  132, 
that  repeals  by  implication  are  things  disfa- 
vored by  the  law,  and  never  allowed  of  but 
where  inconsistency  and  repugnancy  are  plain 
*and  unavoidable  ;  "  for  these  repeals  [*5O7 
carry  along  with  them  a  tacit  reflection  upon 
the  legislators,  that  they  should  iguorantly, 
and  without  knowing  it,  make  one  Act  repug- 
nant to  and  inconsistent  with  another  ;  and  such 
repeals  have  been  ever  interpreted  so  as  to  re- 
peal as  little  of  the  preceding  law  as  possible." 

It  is  also  a  rule  of  law,  that  all  Acts  in  pan 
materia,  are  to  be  taken  together  as  if  they 
were  one  law.  The  Statute  of  Wills  prohibits 
a  devise  to  a  corporation  ;  the  Act  incorporat- 
ing the  Orphan  Asylum  Society  declares  that 
they  may  purchase  real  estate.  In  the  most 
extensive  signification  of  the  word  "purchase," 
it  includes  a  devise  and,  therefore,  relates 
to  the  subject  which  by  the  Statute  of  Wills 
is  excepted.  These  statutes,  I  apprehend, 
ought  to  be  construed  together ;  and  inas- 
much as  the  right  claimed  is,  by  the  former 
statute,  expressly  denied,  it  would  seem  to  be 
more  congenial  to  the  spirit  of  both  Acts,  tc- 
understand  the  word  "purchase"  in  a  restricted 
sense,  and  as  so  intended  by  the  Legislature. 
The  consequence  of  such  a  construction  is,  that 
the  Statute  of  Wills  has  full  operation,  and  the 
term  "purchase"  is  confined  to  such  other 
modes  of  acquiring  real  estate  as  do  not  in- 
clude a  devise.  The  Legislature  may  be  con- 
sidered as  granting  to  this  Corporation  the 
right  to  purchase  subject  to  other  existing  stat- 
utes, and  not  as  conferring  a  right  to  purchase 
without  restraint.  It  cannot  be  that  such  a 
clause  was  intended  to  overleap  positive  re- 
strictions found  in  other  statutes.  On  this 
principle,  I  do  not  perceive  why  the  Statute 
of  Frauds,  or  that  against  maintenance,  may 
not  be  passed  over  as  in  effect  repealed,  so  far 
as  the  right  claimed  by  this  Corporation  is  con- 
cerned. And  yet  it  will  not  be  pretended  that 
the  term  "  purchase"  is  to  be  carried  to  that 
extent.  If  not,  what  are  the  grounds  upon 
which  the  restriction  rests?  Manifestly  these: 
you  may  purchase  and  hold  real  estate  it  is 
true  ;  but  in  making  the  acquisition,  it  must  be 
remembered  that  the  laws  of  the  State  have 
declared  certain  requisites  essentially  neces- 
sary to  perfect  a  title  ;  and  in  certain  cases  have 
denied  the  right  altogether.  Whatever  can  be 
*purchased  consistently  with  these  [*5O8 
laws,  is  granted  ;  what  cannot,  is  denied. 

Again;  the  right  to  purchase  is  incident  to  a 
corporation,  and  would  exist  if  the  statute  had 
not  conferred  the  right.  But  I  presume  it  will 
not  be  contended  that  this  incidental  right,  had 
the  Act  of  Incorporation  been  silent,  would 
have  authorized  the  Corporation  to  take  by  de- 
vise. Why,  then,  should  the  term  "purchase," 
when  used  in  the  Act,  have  a  more  extensive 
signification  than  it  would  have  as  incidental 
to  the  power  of  the  Corporation  ?  It  seems  to 
me  that  in  both  cases  the  meaning  of  the  term 
is  the  same.  The  Act  conferred  no  additional 
power  in  this  respect.  The  principal  object  of 
this  clause  was,  to  limit  the  amount  of  proper- 
ty the  Corporation  was  authorized  to  hold. 
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That  the  right  to  purchase  in  a  corporation 
does  not  include  the  right  to  take  by  devise, 
appears  to  have  been  the  opinion  of  the  Su- 
preme Court  in  the  case  of  Jackson  v.  Ham- 
mond, 2  Cai.  Cas.,  387.  The  opinion  was  de- 
livered by  Mr,  J.  Benson.  The  construction 
of  the  Act  of  Apr.  6,  1784,  enabling  churches 
to  incorporate  themselves,  was  under  consid- 
eration. The  Act  declares  that  the  trustees  ap- 
pointed under  it  shall  have  good  right  and  law- 
ful authority  to  take,  acquire  and  purchase 
lands,  tenements  and  hereditaments.  The  ex- 
pressions are  as  ample  as  in  the  Act  incorpo- 
rating the  Orphan  Asylum  Society.  It  is  man- 
ifest, however,  the  court  did  not  consider  those 
words  as  conferring  a  right  to  take  by  devise. 
It  was  contended,  that  by  the  Statute  of  Apr. 
<>,  1784,  enabling  churches  to  incorporate  them- 
selves, they  are,  constructively  (with  respect  to 
lands  possessed  or  held  by  them  at  the  time  of 
their  incorporation ),  made  capable  of  taking 
by  devise.  The  court  held  that  the  term  "  de- 
vise "  in  that  Act  referred  to  goods  and  chat- 
tels, not  to  lands  and  tenements.  And  it  may 
here  be  observed,  that  whether  that  construc- 
tion was  well  founded  or  not, the  term  "devise" 
there  used  had  reference  only  to  such  property 
as  the  church  or  congregation  may  have  held 
beforehand  at  the  time  of  incorporation.  As  to 
5O9*]  future  acquisitions,  *the  5th  section  of 
the  Act  regulates  them  in  the  terms  I  have  al- 
ready stated.  Under  that  clause,  it  was  con- 
sidered that  a  power  to  take  by  devise  was  not 
granted.  It  was  not,  it  is  true,  the  direct  ques- 
tion before  the  court  ;  but  the  view  taken  is, 
nevertheless,  entitled  to  respect,  and  is  of  con- 
siderable weight  in  deciding  the  construction 
of  similar  words  in  a  subsequent  statute.  From 
the  scope  of  the  opinion,  I  infer  that  the  learned 
judge  entertained  no  doubt  on  this  point.  He 
observes,  ' '  the  only  manner  in  which,  had 
they  been  incorporated,  they  were  capable  of 
taking,  being  by  gift  or  grant,  and  not  by  de- 
vise ;  and  again,  when  speaking  of  the  con- 
struction contended  for, that  the  word  "devise" 
applied  to  lands  which  the  church  held  before 
incorporation,  he  further  observes,  "  if  this 
construction  is  to  obtain, then  this  consequence 
will  follow  :  that  the  Legislature  must  be  sup- 
posed to  have  intended  to  give  to  a  church  a 
capacity  to  hold  lands  as  it  were  before  their 
incorporation,  and  refuse  to  them  a  capacity  to 
take  and,  consequently,  to  hold  lands  acquired 
after  their  incorporation ;  and  without  a  reason 
for  the  discrimination."  It  was,  therefore,  con- 
sidered that,  after  incorporation,  the  corporate 
body  could  not  take  by  devise. 

I  have  thus  very  briefly  given  my  views  as 
to  the  construction  of  this  statute,  and  arrived 
at  a  conclusion  that  the  exception  in  the  Stat- 
ute of  Wills  is  not  affected  by  the  grant  of 
powers  to  the  Orphan  Asylum  Society. 

It  is  unnecessary  for  me  to  discuss  the  vari- 
ous other  questions  which  have  been  examined 
by  His  Honor,  the  GfianceUor  ;  as  my  opinion 
upon  the  whole  case  rests  on  this  ground:  that, 
on  the  death  of  the  child,  the  estate  was  de- 
vised directly  to  the  respondents  ;  that  after 
that  event,  there  were  no  trusts  remaining  for 
the  executors  to  execute,  those  imposed  upon 
them  by  the  testator  having  ceased  ;  and  that 
the  devise  being  void  by  the  Statute  of  Wills,  the 
decree  in  the  court  below  should  be  reversed. 
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SUTHERLAND,  J.,  concurred. 

*SAVAGE,  Ch.  J.,  being  related  to  the  [*51O 
appellant,  gave  no  opinion. 

Allen,  Dayan,  Elmoorth,  Hager,  Hart,  Lake, 
McCarty,  Me  Martin,  Waterman  and  Wilkeson, 
Senators,  concurred. 

CRARY,  Senator,  after  stating  the  facts.  The 
respondents  claim  the  whole  residuary  estate 
of  the  testator.  The  claim  to  the  real  estate  is 
resisted,  on  the  ground  that  the  respondents, 
being  a  Corporation,  are  disabled  by  the  excep- 
tion in  the  Statute  Concerning  Wills  to  take  by 
advise. 

But  this  Act,  it  is  provided,  that  any  person 
having  any  estate  in  lands.may.at  his  own  free 
will  and  pleasure,  give  and  devise  the  same  to 
any  person  or  persons  ( except  bodies  politic 
ane  corporate ),  by  his  last  will  and  testament. 

This  exception  is  found  in  "An  Act  to  Re- 
duce the  laws  Concerning  Wills  into  One  Stat- 
ute," passed  Mar.  3,  1787.  (See  1  Greenl.  ed., 
L.  387.)  At  that  period  the  people  of  this  State 
could  not  have  been  jealous  of  corporate 
bodies,  for  very  few  existed.  We  must  then 
look  for  the  reason  af  this  exception  to  some 
other  cause;  and  as  we  find  it  in  the  Statute  of 
Hen.  VIII.,  it  is  most  likely  it  was  adopted, 
upon  the  authority  of  the  Parliament  of  Great 
Britain;  and  no  question  having  arisen  upon  it 
in  this  State,  the  exception  has  been  continued 
in  the  subsequent  revisions  of  the  law. 

If  the  right  to  dispose  of  real  estate  by  will 
is  created  by  statute,  then  the  Legislature  may 
qualify  the  right ;  but  if  it  existed  before  the 
statute,  then  the  Legislature,  by  affirming  it  in 
one  part,  cannot  restrain  the  exercise  of  it  in 
another. 

Sir  William  Blackstone  says,  2  Com.,  373, 
"  it  seems  sufficiently  clear,  that  before  the 
conquest,  lands  were  devisable  by  will.  But 
upon  the  introduction  of  the  military  tenures, 
the  restraint  of  devising  lands  naturally  took 
place,  as  a  branch  of  the  feodal  doctrine  of 
non-alienation  without  the  consent  of  the  lord." 

Paley,  in  his  Philosophy,  ch.  13,  says,  "since 
the  conquest,  lands  in  this  country  could  not 
be  devised  by  will,  till  within  little  more  than 
two  hundred  years  ago,  when  this  privilege 
*was  restored  to  the  subject,  by  an  Act  [*5 1 1 
of  Parliament  in  the  latter  end  of  the  reign  of 
Henry  the  eighth." 

Robertson,  in  his  history  of  Charles  V.  (1st 
vol.,  note  8  of  proofs  and  illustrations ),  says, 
"the  victorious  troops  divided  the  conquered 
lands.  Whatever  portion  of  them  fell  to  a  sol- 
dier, he  seized  as  the  recompense  due  to  his 
valor,  as  a  settlement  acquired  by  his  own 
sword.  He  took  possession  of  it  as  a  freeman 
in  full  property.  He  enjoyed  it  during  his  own 
life,  and  could  dispose  of  it  at  pleasure,  or 
transmit  it  as  an  inheritance  to  his  children. 
Thus  property  in  land  becomes  fixed.  It  was 
at  the  same  time  allodial,  that  is,  the  possessor 
had  the  entire  right  of  property  and  domin- 
ion." 

These  references  clearly  show  the  right  to 
dispose  of  real  estate,  by  will  in  England,  pre- 
vious to  the  Statute  of  Hen.  VIII.  And  it  is 
worthy  of  remark,  that  while  this  right  con- 
tinued, the  tenure  by  which  lands  were  held 
in  England  was  allodial ;  the  precise  tenure  by 
which  they  are  held  here. 

Thus,  it  would  seem  that  the  devise  of  the 
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real  estate  for  the  benefit  of  the  respondent,  is 
not  void  from  the  testator's  incapacity  to  make 
it ;  but  valid  at  common  law. 

The  next  question  is,  as  to  the  ability  of  the 
respondents  to  take  and  hold  real  estate.  That 
is  settled  by  the  Act  incorporating  them  (  30th 
sess.  p.  508,  sec.  1),  by  which  it  is  enacted  that 
"  The  Orphan  Asylum  Society  in  the  City  of 
New  York,  by  that  name  shall  be  capable  in 
law  of  purchasing,  holding  and  conveying  any 
estate,  real  or  personal,  for  the  use  of  the  said 
Corporation  :  provided,  such  estate  shall  not 
exceed  in  value  one  hundred  thousand  dol- 
lars." 

The  value  of  the  estate  belonging  to  the  re- 
spondents nowhere  appears,  and  it  is  not  to  be 
presumed  that  it  exceeds  the  amount  allowed 
to  be  held  by  their  charter. 
512*]  *This  Act  of  Incorporation  appears  to 
have  been  passed  Apr.  7,  1807  ;  and  may  be  re- 
ferred to  for  another  purpose  :  It  in  the  sense  of 
the  Legislature,  after  the  experience,  under 
the  Statute  Concerning  Wills  for  twenty  years, 
that  the  policy  of  exception  in  that  Statute 
was  wrong,  at  least  so  far  as  it  respected  the 
Orphan  Asylum  in  the  City  of  N.  Y.,  and  it 
may  be  questionable  whether  the  exception  is 
not  thus  far  abrogated. 

It  was  assumed  in  argument,  that  if  the  tes- 
tator was  not  disabled  by  the  exception,  from 
•devising  to  the  Orphan  Asylum,  it  was  not  in 
the  power  of  the  Legislature  to  prevent  devises 
to  any  corporate  body,  and  to  any  extent ;  but 
it  was  not  pretended  that  the  Legislature  might 
not  repeal  the  exception. 

The  Orphan  Asylum  have  the  capacity  to 
take  and  hold  real  estate  to  the  amount  of 
$100,000  ;  and  are  not  disabled  to  take  by  de- 
mise. On  what  principle,  then,  can  it  be  said 
they  shall  not  take  ? 

Suppose  the  statute  had  provided  that  the 
Orphan  Asylum  might  take  by  devise  ;  can  it 
be  pretended  that  a  devise  in  that  case  would 
not  be  valid  ? 

If  the  statute  had  enacted  that  the  Orphan 
Asylum  might  take  by  devise,  it  would  have 
been  a  limitation  upon  the  right  to  take  gen- 
erally ;  and  might  possibly  be  considered  as 
excluding  the  right  to  take  in  any  other  way  ; 
for  the  right  to  take  and  hold  generally  in- 
cludes all  the  ways  and  means  by  which  prop- 
erty can  be  acquired. 

Which  of  these  statutes,  then,  shall  we  give 
effect  to  ?  It  is  a  familiar  principle,  that  a 
new  statute  repeals  an  old  one,  if  inconsistent 
with  it.  In  the  present  case,  tiae  Statute  Con- 
cerning Wills  prohibits  a  devise  to  a  corporate 
body  ;  and  twenty  years  afterwards  the  Leg- 
islature incorporate  the  Orphan  Asylum  Soci- 
ety in  the  City  of  N.  Y.,  and  declare  the  Soci- 
ety, by  that  name,  capable  in  law  of  purchas- 
ing, holding  and  conveying  any  estate,  &c.  I 
need  not  mention  that  title  by  purchase  in- 
cludes that  by  devise. 

Thus  it  will  be  seen  that  both  statutes  may 
stand  together,  and  that  is  desirable,  whether 
inadvertently  or  advisedly  passed. 
5 1 3*]  *But  there  is  another  view  of  the  sub- 
ject, which  would  induce  me  to  be  in  favor  of 
affirming  the  decision  of  the  Chancellor. 

All  tenures  of  land  granted  by  the  people  of 
this  State,  &c.,  shall  be  and  remain  allodial 
and  not  feodal.  (1  R.  L.,  71.) 


This  Act  was  passed  before  the  Act  Concern- 
ing Wills. 

Allodium,  as  defined  by  Blackstone,  is  the 
land  possessed  by  a  man  in  his  own  right, 
without  owing  any  rent  or  service  to  any  su- 
perior. (2B1.  Com.,  104.) 

The  absolute  rights  of  each  individual  are 
the  right  of  personal  security,  the  right  of  per- 
sonal liberty,  and  the  right  of  private  property 
(3  Bl.  Com.,  119.) 

It  is  the  last,  that  of  private  property,  which 
has  been  invaded  by  the  exception  in  the  Stat- 
ute Concerning  Wills. 

And  I  now  advert  again  to  the  argument, 
that  if  the  devise  in  question  is  not  within  the 
exception  in  the  Act  Concerning  Wills,  it  is 
not  in  the  power  of  the  Legislature  to  restrain 
devises  to  corporate  bodies.  And  I  ask  why 
it  should  be  ? 

The  very  definition  of  municipal  law  limits 
the  power  of  the  Legislature  to  commanding 
what  is  right,  and  prohibiting  what  is  wrong. 

If  the  Legislature  can  restrain  us  as  it  re- 
spects our  charitable  donations,  they  may  also 
compel  us  to  make  them  ;  for  whatever  is  a 
subject  of  legislation  may  be  commanded  as 
well  as  prohibited. 

And  if  the  Legislature  can  declare  a  devise 
to  the  Orphan  Asylum  invalid,  they  may,  upon 
the  same  principle,  make  us  pay  tithes  of  all  we 
possess. 

This  is  a  free  representative  government ; 
and  one  of  the  prominent  features  by  which  it 
is  distinguished  from  a  despotic  one  is,  the 
preservation  and  protection  of  individual  right; 
for  it  can  make  no  difference  with  the  citizen 
what  the  form  of  government  is  that  oppresses 
him,  and  deprives  him  of  his  right  ;  whether 
it  consists  of  one  tyrant  or  one  hundred  sixty 
if  his  suffering  and  deprivation  are  the  same. 

*It  is  difficult  to  conceive  on  what  [*514 
principle  men  elected  by  the  people  for  public 
purposes,  can  limit  and  restrain  individuals  in 
the  exercise  of  their  legitimate  rights. 

If  individuals  give  up  any  part  of  their  rights 
by  becoming  members  of  society,  it  is  that 
they  may  obtain  protection  for  such  as  remain; 
and  on  the  same  principle  that  allegiance  is 
demanded  by  the  government,  protection  is 
claimed  by  the  citizen  ;  and  if  not  granted, 
the  original  compact  is  broken. 

If  courts  of  justice  have  occasion  to  advert 
to  first  principles,  the  object  should  be  the 
protection  of  individual  right ;  and  not  to  con- 
firm legislative  usurpation.  And  in  a  govern- 
ment founded  on  principle,  it  is  the  duty  of 
the  judiciary  department  to  decide  in  favor  of 
individual  right  when  it  is  required  to  be  done, 
on  fundamental  principles,  though  it  should 
be  to  declare  invalid  an  Act  of  the  Legislature. 
The  contest  which  ended  in  the  separation  of 
these  U.  S.  from  Great  Britain,  was  a  contest 
for  individual  right,  intended  to  be  secured  by 
the  Constitution  of  the  U.  S.  But  of  what 
avail  is  it,  that  no  law  shall  be  passed  im- 
pairing the  obligation  of  a  contract,  or  that 
private  property  shall  not  be  taken  for  public 
use,  without  a  just  compensation,  if  the  para- 
mount right  to  dispose  of  our  property  by  will 
is  denied  us  ? 

In  a  government  founded  on  principle,  the 
application  of  it  is  the  only  limitation  of  power. 
The  Judiciary,  although  the  weakest,  is  the 
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most  independent  branch  of  the  government, 
and  the  only  branch  that  can,  by  the  force  of 
principle,  limit  and  restrain  the  exercise  of 
power.  Can  it,  then,  admit  of  a  doubt,  that  it 
is  the  duty  of  the  Judiciary  so  as  to  apply 
principle  as  to  prevent  any  encroachment  by 
the  Legislature  upon  individual  right  ? 

Although  I  have  taken  a  view  of  the  sub- 
ject somewhat  different  from  the  Chancellor, 
I  am,  however,  satisfied  with  the  different  views 
which  he  has  taken.  Yet  I  think  his  decree 
ought  to  be  so  modified  as  to  allow  the  appel- 
lant his  costs;  inasmuch  as  he  has  acted  under 
the  advice  of  counsel,  and  I  see  nothing  repre- 
hensible in  his  conduct. 

515*]  *STEBBINS,  Senator.  The  merits  of 
this  cause  do  not  appear  to  me  to  lie  beneath 
the  mass  of  learning  which  has  been  displayed 
in  the  investigation  of  the  case. 

As  I  view  it,  the  inquiries,  whether  a  devise 
of  lands  to  a  corporation  directly,  is  void  or 
not  under  the  Statute  of  Wills,  and  if  void, 
whether  such  a  devise  can  be  sustained  in 
equity  in  virtue  of  the  general  powers  and  jur- 
isdiction of  the  Court  of  Chancery  in  cases  of 
trust,  do  not  become  material. 

The  questions  presented  by  the  case,  as  I 
view  it,  are,  first,  whether  the  testator,  Philip 
Jacobs,  devised  the  real  estate  in  question  to 
the  Corporation  directly,  or  to  his  executors, 
subject  to  the  trusts  mentioned  in  the  will  ; 
second,  whether  the  devise  to  trustees,  for  the 
use  of  the  respondents,  is  a  valid  devise,  under 
which  they  can  take  as  cestuis  que  use;  and 
third,  whether  the  use  is  executed  by  the  Stat- 
ute of  Uses,  and  if  so,  the  effect. 

To  carry  into  effect  the  intention  of  the  tes- 
tator, is  a  cardinal  rule  in  the  construction  of 
wills ;  and  to  do  so,  it  is  necessary  to  give  ef- 
fect to  every  part  of  the  instrument,  if  possible. 

The  testator  devises  all  the  rest,  residue  and 
remainder  of  his  estate  real  and  personal, 
which  includes  the  premises  in  question,  to 
the  Orphan  Asylum  Society,  to  be  applied  to 
the  charitable  purposes  for  which  the  associa- 
tion was  established  ;  to  take  effect  immedi- 
ately after  the  payment  of  debts  and  legacies, 
if  he  should  leave  no  child  ;  but  if  he  should 
leave  a  child,  then  to  take  effect  upon  the 
death,  intermarriage  or  attaining  of  age  of  such 
child. 

This,  it  is  contended,  is  a  direct  devise  to 
the  respondents  of  the  real  estate  in  question 
and,  standing  alone,  it  would,  undoubtedly, 
be  susceptible  of  no  other  construction  ;  but 
he  proceeds  to  devise  all  his  real  estate  to  his 
executors,  subject  to  the  trusts  aforesaid  ;  and 
declares  his  will  to  be,  that  whenever  such 
child  should  attain  the  age  of  twenty-one 
years,  or  marry,  his  real  estate  should  be  sold 
by  his  executors,  and  one  half  the  proceeds 
paid  to  such  child. 

The  testator  had  a  posthumous  child  which 
died  at  about  the  age  of  two  years.  Had  the 
child  lived  and  attained  to  the  age  of  twenty- 
one  years,  no  doubt  can  be  entertained  of  the 
516*]  *intention  of  the  testator  that  it  should 
then  be  entitled  to  a  moiety  of  the  proceeds  of 
the  real  estate,  which  was  to  be  sold  by  the  ex- 
ecutors. But  such  a  provision  is  in  hostility 
to  the  previous  devise  to  the  respondents,  to 
take  effect  upon  the  coming  of  age  of  the  child. 
Upon  the  happening  of  that  event,  by  the  first 
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clause,  the  estate  was  to  vest  in  the  Corpora- 
tion, and  by  the  subsequent  one,  to  be  sold  by 
the  executors  and  one  half  the  proceeds  paid 
to  the  child.  If,  therefore,  the  first  devise  ia 
to  be  carried  into  effect  according  to  its  terms, 
the  latter  provision  is  entirely  without  effect. 

To  give  effect  to  every  part  of  the  will,  it 
seems  to  have  been  the  obvious  intention  of  the 
testator,  if  he  should  leave  a  child,  to  devise 
the  real  estate  to  his  executors  in  trust  for  the 
Society,  if  such  child  should  die  under  age  and 
unmarried;  if  not,  then  upon  the  maturity  or 
marriage  of  the  child,  to  be  sold  and  the  pro- 
ceeds divided  between  the  Society  and  the 
child. 

The  executors,  then,  took  the  estate  at  the 
death  of  the  testator  subject  to  these  trusts; 
and  the  question  arises  whether,  at  the  death 
of  the  child  under  age  and  unmarried,  the  real 
estate  was,  by  the  terms  of  the  will,  to  vest  in 
the  Corporation. 

It  has  been  said  upon  the  argument,  that  if 
the  executors  took  the  estate  as  trustees,  they 
only  can  be  devested  of  that  trust  by  their  own 
grant,  or  by  operation  of  the  Statute  of  Uses  ; 
but  I  can  perceive  no  objection,  provided  the 
terms  of  the  will  require  it,  to  their  holding 
the  estate  in  trust  until  the  happening  of  an 
event  such  as  the  death  of  this  child;  and  then 
that  the  fee  should  vest  in  other  persons  by  way 
of  executory  devise.  Was  it,  then,  the  inten- 
tion of  the  testator,  upon  the  happening  of  this 
contingency,  that  the  fee  should  vest  in  the 
Corporation,  or  continue  in  the  trustees  for 
their  benefit?  The  latter  appears  to  me  to  be 
the  fair  construction  of  the  will. 

In  one  paragraph  he  devises,  after  payment 
of  debts  and  legacies,  "  all  the  rest,  residue  and 
remainder  of  his  estate,  real  and  personal, to  the 
respondents,  to  take  effect  upon  the  death  of 
the  child;  and  in  the  next  he  devises  his  real 
estate  to  his  executors,  subject  to  the  trust  afore- 
said. It  was  a  *use,  therefore,  or  bene-  [*5 1 7 
ficial  interest,  which  I  suppose  he  intended  to 
devise  to  the  respondents,  leaving  the  fee  in 
the  hands  of  the  trustees. 

If,  as  I  have  endeavored  to  show,  it  was  not 
the  intention  of  the  testator  to  devise  the  estate 
directly  to  the  respondents  upon  the  coming 
of  age  of  his  child,  it  is  a  strong  argument  to 
prove  that  such  was  not  his  intention  in  case 
of  the  death  of  such  child  ;  for  both  contin- 
gencies are  coupled  in  the  same  paragraph,  and 
there  is  no  limitation  to  the  trust  created  in 
either  case. 

The  next  arfd  more  important  question  is, 
whether  the  Corporation  can  take  the  use  un- 
der this  will,  notwithstanding  the  provisions 
of  our  Statute  of  Wills.  This  statute  enacts 
that  any  person  having  any  estate  of  inheritance 
in  any  lands,  tenements  or  hereditaments,  may 
give  or  devise  the  same,  to  any  person  or  per- 
sons (except  bodies  politic  and  corporate),  by 
his  last  will  and  testament,  or  by  any  other  act 
by  him  lawfully  executed:  and  it  is  contended, 
that  if  a  devise  to  a  corporation  directly  would 
be  void,  a  devise  of  the  use  is  also  void. 

Although  in  England,  under  the  Saxons, 
lauds  were  devisable  by  will  at  common  law, 
yet  at  the  conquest,  and  upon  the  introduction 
of  the  feudal  system,  the  common  law  under- 
went a  complete  change  in  this  respect,  and  an 
estate  in  fee  simple  in  lands  was  no  longer  de- 
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visable.  It  became  inconsistent  with  the  nat- 
ure of  that  system,  that  a  tenant  should  have 
an  unlimited  power  to  devise  his  lands,  for  the 
reason  that  he  might  devise  to  persons  incapa- 
ble of  performing  feudal  services.  The  power 
of  alienation  by  devise,  except  of  a  chattel  in- 
terest js,  in  England,  then,  to  be  traced  to  the 
statutes  of  wills  of  the  32  Hen.  VIII. ,  ch.  1, 
and  34  Hen.  VIII.,  ch.  5. 

Our  Statute  of  Wills  is  a  transcript  of  these, 
with  the  additional  enumeration  of  rents  and 
profits.  It  is  contended  that  the  terms  rents 
and  profits  mentioned  in  the  statute  are  intended 
to  describe  a  use,  and  that,  as  the  lands  cannot, 
so  the  use  also  cannot  be  devised  to  a  corpora- 
tion under  this  statute. 

518*J  *I  apprehend,  however,  there  is  a 
material  difference  between  rents  and  profits, 
and  that  which  has  long  been  known  under 
the  denomination  of  a  use. 

Rents  and  profits  are  incorporeal  heredita- 
ments ;  but  a  use  is  not.  A  use  is  said  to  be 
neither  jus  in  re  nor  ad  rem,  neither  right,  title 
nor  interest  in  law,  but  a  species  of  property 
unknown  to  the  common  law,  and  owing  its 
existence  to  the  equitable  jurisdiction  of  chan- 
cery, resting  upon  confidence  in  the  person 
and  privity  of  estate — a  thing  collateral  to  the 
land,  and  only  annexed  to  a  particular  estate 
in  it,  not  to  the  mere  possession;  so  that  when 
the  estate  to  which  the  use  is  annexed  is  de- 
stroyed, the  use  itself  is  destroyed,  as  by  dis- 
seisin, or  the  entry  of  tenant  by  the  curtesy  or 
in  dower.  It  was  rather  a  hold  upon  the  con- 
science of  the  feoffee  to  uses,  than  a  lien  upon 
or  interest  in  the  land  ;  and  the  principle  upon 
which  it  was  founded  was,  that  the  feoffee 
was  bound  in  conscience  to  follow  the  direc- 
tion of  the  feoff  or.  (See  Cruise  Dig.,  tit.  11, 
ch.  2.)  A  thing  so  subtile,  and  cognizable  only 
in  courts  of  equity,  which  act  upon  the  con- 
science, differs  essentially  from  an  incorporeal 
hereditament,  which  is  of  legal  cognizance. 
Indeed,  incorporeal  hereditaments,  such  as 
rents,  advowsons,  &c.,  were  the  subject  of  con- 
veyance to  uses. 

If,  then,  a  use  is  not  comprehended  in  the 
terms  of  the  statute,  the  argument  rests  upon 
the  ground  that  if  a  devise  of  land  to  the  Cor- 
poration would  have  been  invalid,  the  devise 
of  the  use  is  equally  so. 

It  might,  perhaps,  be  conceded,  that  if  cor- 
porations were  prohibited  by  statute  from  tak- 
ing the  fee  by  devise  (which,  by  the  by,  is  not 
the  case),  the  law  would  not  allow  them  to 
take  the  use.  But  the  history  of  the  English 
law  furnishes  at  least  a  plausible  argument 
against  such  a  proposition. 

Corporations  were  prohibited  by  several 
statutes  of  mortmain  from  hold  ing  lands,  yet  it 
was  deemed  necessary  to  enact  the  Statute  of 
15  Rich.,  II.,  ch.  5,  declaring  uses  subject  to 
the  Statutes  of  Mortmain,  vhudleigh's  case,  1 
Rep.,  120. 

But  the  Statute  of  Wills  is  an  enabling  stat- 
ute, and  not  prohibitory.  Before  this  statute, 
519*]  individuals  had  no  capacity  *to  devise 
lands  ;  but  this  enabled  them  to  do  so,  except 
to  corporations.  In  conferring  the  capacity  to 
devise,  the  Legislature  withheld  the  capacity 
to  devise  to  a  corporation;  and  for  what  reason? 

Before  the  Statute  of  Wills,  corporations 
were  prohibited  by  the  Mortmain  Acts  from 
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taking  or  holding  lands,  or  uses  arising  from 
them.  The  exception,  therefore,  in  the  Stat- 
ute of  Wills,  could  not  have  been  introduced 
for  the  purpose  of  prohibiting  corporations 
from  taking  by  devise,  for  they  were  already 
prohibited  from  taking  in  any  mode  ;  but  was 
to  guard  against  enabling  them  to  take  by  de- 
vise. Without  the  exception  in  the  Statute  of 
Wills  in  England,  they  would  have  been  en- 
abled to  take  by  devise,  when  the  Mortmain 
Acts  would  have  prohibited  their  taking  in 
any  other  way. 

The  history  of  the  statute,  I  think,  fortifies 
this  view  of  it.  In  the  first  Statute  of  Wills 
(32  Hen.  VIII.,  ch.  1),  corporations  were  not 
excepted,  and  were,  therefore,  enabled  to  take 
by  devise  in  common  with  other  persons,  con- 
trary to  the  policy  of  the  Statutes  of  Mortmain; 
but  two  years  afterwards,  the  Parliament,  find- 
ing the  Mortmain  Acts  so  far  repealed  by  the 
Statute  of  Wills,  passed  a  new  statute  (34  Hen. 
VIII.,  ch.  5),  not  prohibiting  corporations,  in 
terms,  from  taking  under  the  Statute  of  Wills; 
but  entitled,  "  An  Act  for  the  Explanation  of 
the  Statute  of  Wills,"  in  which  they  re-enact 
the  provisions  of  the  first  Statute  of  Wills,  and 
introduced  the  exception  as  to  corporations — 
not,  therefore,  expressly  prohibiting  corpora- 
tions from  taking,  but  qualifying  the  capacity 
to  devise.  The  intention  seems  to  have  been 
to  rely  upon  the  Mortmain  Laws  to  keep  prop- 
erty from  corporations,  and  to  qualify  the 
Statute  of  Wills  so  as  not  to  interfere  with 
those  prohibitory  Acts. 

The  distinction  is  a  wide  one  between  an  in- 
capacity to  devise  and  a  prohibition  against 
taking;  for,  although  there  may  be  an  inca- 
pacity to  devise  directly  to  a  corporation,  yet 
such  incapacity  will  not  prevent  the  corpora- 
tion from  taking  by  grant  from  the  devisee  in 
trust,  if  there  is  no  prohibition  against  their 
taking.  So,  too,  there  may  be  an  incapacity 
to  devise  lands  to  a  corporation,  and  yet  the 
Corporation  may  *take  a  use.  But  in  [*52O 
either  case,  if  prohibited  from  taking,  the  law 
would  not  probably  allow  that  to  be  indirectly 
done  which  was  prohibited. 

If  then,  there  is  no  other  reason  arising  from 
the  Statute  of  Wills  why  corporations  may  not 
take  land  by  devise,  except  the  want  of  capac- 
ity in  the  devisor  to  convey,  there  would  seem 
to  be  no  objection  in  this  case  against  the  Cor- 
poration's taking  as  cestui  que  use  ;  for  a  devis- 
or has  capacity  to  devise  a  use;  and  this  Cor- 
poration is  not  prohibited  from  taking  and 
holding  either  itself  or  a  use.  All  the  English 
Mortmain  Acts,  including  the  15th  Rich.  II., 
are  repealed  by  our  statutes. 

And  if  corporations  cannot  take  by  devise, 
merely  for  want  of  capacity  to  take  in  that  par- 
ticular way,  the  cases  of  a  conveyance  from  a 
wife  to  her  husband  through  the  intervention 
of  a  trustee,  and  of  a  tenant  in  tail  to  a  pur- 
chaser by  means  of  a  common  recovery,  seem 
to  be  conclusive  to  show  that  an  indirect  mode 
of  conveyance  is  no  fraud  upon  the  law,  when 
resorted  to  only  to  remedy  a  want  of  capacity 
to  convey  directly. 

But  it  is  contended,  that  inasmuch  as  our 
Legislature  saw  fit  to  repeal  the  English  Mort- 
main Acts,  including  the  Statute  of  9  Geo.  II., 
ch.  36,  which  prohibited  all  charitable  bequests 
unless  made  and  enrolled  one  year  previous  to 
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the  death  of  the  donor,  the  policy  of  retaining 
the  exception  in  the  Statute  of  Wills,  was  to 
prevent  impositions  upon  persons  in  extremis, 
who  might  easily  be  persuaded  to  dispose  of 
property  to  ecclesiastical  incorporations  for 
charitable  uses,  after  it  should  no  longer  be  of 
use  to  themselves. 

Such  an  object,  however,  would  not  seem  to 
comport  with  the  policy  of  the  Legislature, 
who  neither  saw  fit  to  prohibit  corporations 
from  holding  lands,  nor  to  impose  the  restraints 
of  the  Statute  of  9  Geo.  II. 

If  the  policy  was  to  prevent  impositions,  why 
was  not  the  exception  in  the  statute  aimed  at 
devises  for  religious  or  charitable  purposes,  in- 
stead of  devises  to  corporations  generally? 
There  surely  is  do  danger  of  persons  making 
improvident  devises  to  moneyed  or  manufact- 
uring corporations. 

52 1*]  *The  English  statutes,  which  the  Leg- 
islature were  re-enacting,  furnished  every  vari- 
ety of  prohibition  against  improvident  devises, 
much  better  calculated  to  effect  the  object  than 
any  general  prohibition  of  devises  to  corpora- 
tions. They  guarded  against  improvident  de- 
vises, whether  to  individuals  or  corporations, 
for  religious,  superstitious  or  charitable  iises. 

If  it  is  shown  that  the  exception  in  the  Stat- 
ute of  Wills  is  to  be  regarded  not  as  a  prohibi- 
tion against  the  taking  of  lands  by  a  corpora- 
tion, but  as  a  qualification  of  the  capacity  to 
devise  created  by  that  statute,  the  opinion  pro- 
nounced in  the  Court  of  Chancery  in  this  cause, 
contains  another  view  of  the  subject  which  ap- 
pears to  my  mind  perfectly  conclusive.  It  is, 
that  before  the  Statute  of  Wills,  when  persons 
were  not  capacitated  to  take  lands  by  devise, 
they  might,  nevertheless,  take  the  use  in  that 
way  and,  therefore,  that  since  the  Statute  of 
Wills,  although  corporations  cannot  take  lands 
by  devise,  yet  they  may  take  the  use,  there  be- 
ing no  prohibition. 

Corporations,  since  the  Statute  of  Wills, 
stand  in  the  same  situation  as  to  taking  lands 
by  devise,  as  all  natural  persons  stood  in  before 
that  statute.  If,  therefore,  a  use  was  devisable 
before  the  statute,  a  corporation  may  take  a 
use  by  devise  since  the  statute  especially  if  it 
be  such  as  is  not  executed  by  the  Statute  of 
Uses. 

It  is  said  by  Cruise  that  uses  were  devisable, 
though  lands  were  not;  and  persons,  by  that 
means,  acquired  a  disposition  of  property  for 
the  benefit  of  their  families,  which  they  had 
not  otherwise.  They  were  the  invention  of  ec- 
clesiastics to  evade  the  Statutes  of  Mortmain. 
And  after  the  15th  Rich.  II.,  ch.  5,  which  sub- 
jected them  to  the  Statutes  of  Mortmain,  the 
practice  of  conveying  to  uses  was  continued, 
as  the  most  effectual  mode  of  evading  the  hard- 
ships of  the  feudal  tenures,  and  of  securing  es- 
tates from  forfeiture  for  treason.  They  became 
general,  and  were  applied  to  purposes  incon- 
sistent with  the  policy  of  the  government. 
Feoff  men  ts  were  made  secretly:  so  that  per- 
sons who  had  to  sue,  found  it  difficult  to  ascer- 
tain the  right  tenant  against  whom  to  bring 
their  prcetipe.  Widows  were  deprived  of  their 
dower,  husbands  of  their  curtesy,  purchasers 
and  creditors  were  defrauded,  the  King  and 
022*]  *other  lords  lost  their  profits,  fines, 
&c.,  and  obscurity  and  confusion  of  titles  pre- 
vailed. 
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During  the  long  and  bitter  contest  between 
the  houses  of  York  and  Lancaster,  most  of  the 
lands  in  England  are  said  to  have  been  con- 
veyed to  uses.  As  these  evils  came  to  be  felt, 
the  Parliament'attempted,  from  time  to  time, 
to  apply  a  remedy.  By  the  50th  Edw.  III., 
feoff  ments  to  the  use  of  the  feoff  er  were  made 
liable  to  execution  creditors;  .by  the  1st  Rich. 
III.,  ch.  1,  all  conveyances  by  cestui  que  use 
were  made  valid;  by  the  1st  Hen.  VII.,  ch.  1, 
a  formedon  was  give  against  cestui  que  use;  by 
the  4th  Hen.  VII.,  ch.  17,  lords  were  entitled 
to  wardship  of  the  cestui  que  use;  by  the  19th 
Hen.  VII.,  ch.  15,  further  relief  was  extended 
to  creditors;  by  the  23d  Hen.  VIII.,  supersti- 
tious uses  were  suppressed;  and  finally,  by  the 
Statute  of  Uses,  27  Hen.  VIII.,  ch.  10,  after 
reciting  all  these  mischiefs,  the  Legislature  de- 
clared that  possession  shall  be  annexed  to  the 
use. 

The  object  of  the  Crown  was  to  reassert  its 
rights  of  wardship,  and  other  feudal  profits 
out  of  the  lands  of  the  nobility;  and  the  inten- 
tion of  Parliament  was  to  abolish  uses  by 
changing  them  into  legal  estates,  and  subject- 
ing them  to  the  rules  of  common  law  tenures. 

The  construction  of  this  Act,  however,  in  a 
great  measure,  defeated  the  intention  of  the 
Legislature.  Transferring  the  possession  to  the 
use  by  this  statute  gave  rise  to  a  mode  of  con- 
veyance, by  this  means,  which,  on  account  of 
its  convenience,  by  dispensing  with  the  cere- 
mony of  livery,  soon  came  into  general  use; 
so  that  uses,  instead  of  being  suppressed,  were 
resorted  to  as  the  common  and  most  simple 
mode  of  conveyance.  And  it  being  determined 
that  all  uses  were  not  executed  by  that  statute, 
its  operation  was  circumscribed ;  and  a  large 
class  of  uses  were  left  untouched,  and  have 
continued  to  this  day  under  the  denomination 
of  trusts,  constituting  one  of  the  principal 
branches  of  equity  jurisdiction. 

It  was  said  by  Ld.  Hardwicke,  1  Atk.,  591, 
that  this  statute,  made  upon  great  considera- 
tion, introduced  in  a  solemn  and  pompous 
manner,  by  its  strict  construction,  has  had  no 
other  effect  than  to  add  at  most  three  words  to 
a  conveyance. 

*Before  the  Statute  of  Uses,  we  have  [*523 
seen  they  were  devisable  to  natural  persons,  al- 
though there  was  then  no  Statute  of  Wills  nor 
any  common  law  capacity  to  devise. 

The  operation  of  the  Statute  upon  Uses  is 
said  to  have  been,  by  turning  the  use  into  land, 
to  render  it  not  devisable  in  the  same  manner 
as  the  land  itself.  (2  Bl.  Com.,  375.)  This  is 
the  language  of  the  elementary  writers;  and 
during  the  short  period  between  the  Statute  of 
Uses  and  the  subsequent  Statute  of  Wills,  a 
period  of  only  five  years,  I  have  not  been  able 
to  find  any  case,  and  few,  if  any,  could  have 
arisen,  going  to  sustain,  impeach  or  explain 
the  proposition. 

If  it  is  meant  that  during  this  period  a  cestui 
que  use,  under  a  feoff ment  or  other  convey- 
ance, was,  by  force  of  the  Statute  of  Uses,  to 
be  regarded  as  the  owner  of  the  land  so  far  as 
to  incapacitate  him  to  devise  such  use,  he  hav- 
ing no  capacity  to  devise  land,  I  perceive  no 
objection  to  the  proposition. 

But  to  render  the  doctrine  applicable  to  this 
case,  it  must  go  further,  and  be  held  to  mean 
that  a  use  created  by  will  is  converted  into 
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land  by  the  statute  and,  therefore,  was  not  de- 
visable. 

One  of  the  things  necessary  to  the  execution 
of  a  use  by  the  statute,  is  "  a  use  in  esse;  "  and 
it  seems  to  be  difficult  to  conceive  how  the 
statute  can  operate  upon  a  use  until  it  shall  be 
raised,  and  in  existence;  and  if  a  use  was  raised 
in  this  case,  it  can  only  be  in  virtueof  a  capacity 
to  devise  such  an  interest.  There  being,  then, 
a  capacity  to  devise  the  use,  the  operation  of 
the  statute  upon  it,  if  it  is  such  a  use  as  could 
be  executed  by  the  statute,  it  appears  to  me 
could  be  no  other  than  by  annexing  the  pos- 
session to  the  use,  to  vest  the  estate  in  the  dev- 
isee, who  would  take,  not  as  devisee,  but 
under  the  Statute  of  Uses.  And  there  would 
seem  to  be  no  objection  to  the  execution  of  the 
use  in  this  case,  if  the  position  is  correct  that 
the  Corporation  are  not  prohibited  from  taking, 
whatever  may  be  the  objection  as  to  the  capac- 
ity of  the  testator  to  devise  to  it  directly  ;  for 
it  has  been  b,eld  in  the  case  of  a  feoff ment  by 
the  husband  to  A  for  the  use  of  his  wife,  that 
524*]  such  a  use  *is  executed  by  the  statute, 
notwithstanding  the  husband  had  no  capacity 
to  convey  directly  to  his  wife.  (Cruise,  Dig. 
tit.  11,  ch.  3,  sec.  28.) 

But  all  the  reasoning  arising  from  the  Stat- 
ute of  Uses  is  answered,  if  the  use  in  this  case 
is  such  as  could  not  be  executed  by  that  stat- 
ute ;  for  clearly,  in  such  case,  it  could  have  no 
operation  to  destroy  the  capacity  to  devise. 

The  question  then  arises,  whether  the  use  in 
this  case  is  within  the  statute  ;  and  the  ex- 
amination of  it  necessarily  casts  us  back  upon 
the  will,  to  seek  for  the  intention  of  the  testa- 
tor. He  devises  the  estate  to  trustees,  in  trust 
for  the  Orphan  Asylum  Society,  to  be  applied 
to  the  charitable  purposes  for  which  the  asso- 
ciation was  established.  His  object  was  not  to 
benefit  the  Society  ;  but  through  it,  to  apply 
the  estate  to  the  charitable  purposes  for  which 
the  Society  was  organized.  The  Society  itself 
is  a  trustee,  and  has  a  trust  to  perform,  which 
a  court  of  equity  would,  undoubtedly,  enforce. 
It  is  a  devise  to  trustees  for  the  use  of  the  So- 
ciety.as  trustees  for  certain  charitable  purposes. 

Suppose  the  Corporation  to  be  dissolved  by 
the  expiration  of  its  charter ;  it  never  could 
have  been  the  intention  of  the  testator  that 
these  funds  should  be  diverted  from  the  char- 
itable purposes  to  which  he  devoted  them, and 
a  court  of  equity  never  would  permit  it.  If  the 
Corporation  should,  by  dissolution  or  other- 
wise, become  incompetent  to  execute  the  trust, 
I  see  nothing  to  distinguish  the  case  from  that 
of  the  ordinary  one  of  a  failure  of  the  trustee, 
in  which  the  court  would  act  by  the  appoint- 
ment of  another. 

Again;  suppose  the  powers  of  the  Corpora- 
tion to  be  enlarged  by  a  statute  authorizing  it 
to  do  banking  or  insurance  business,  in  addi- 
tion to  the  charitable  operations  for  which  it 
was  first  incorporated  ;  will  it  be  contended 
that  it  was  the  intention  of  the  testator  that 
these  funds  should  be  used,  or  that  the  law 
would  permit  them  to  be  used  in  such  bank- 
ing or  insurance  operations,  instead  of  being 
applied  to  the  charitable  purposes  designated 
in  the  will  ?  I  apprehend  not. 

If  it  is  granted,  then,  that  the  Corporation  it- 
self had  a  trust  to  execute  under  this  will,  it  is 
a  case  not  within  the  Statute  of  Uses  ;  for  that 
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statute  can  only  execute  the  first  use,  which, 
*in  this  case,  would  vest  the  estate  in  [*525 
the  Corporation,  unincumbered  by  any  trust 
for  charitable  purposes,  and  contrary  to  the 
plain  intention  of  the  testator. 

A  trust  is  a  use  not  executed  by  the  statute  ; 
and  the  author  of  the  Touchstone  remarks  (p. 
507,  n.  1),  that  "  one  of  the  modes  of  creating 
a  trust,  is  said  to  be  where  lands  are  limited  to 
the  use  of  A,  in  trust  to  permit  B  to  receive  the 
rents  and  profits  ;  for  the  statute  can  only  ex- 
ecute the  first  use. 

The  conclusions  which  follow  my  view  of 
the  case  are,  that  the  devise  of  the  real  estate 
in  question  was  not  to  the  Corporation  directly, 
but  to  the  executors  for  the  use  of  the  Corpo- 
ration under  the  contingency  which  has  hap- 
pened, to  be  appropriated  to  certain  charitable 
purposes : 

That  under  the  Statute  of  Wills,  there  is  a 
mere  incapacity  in  corporations  to  take  lands 
by  devise,  and  not  a  prohibition  against  their 
taking : 

That  a  use  was  devisable  at  common  law  be- 
fore the  Statute  of  Wills  and,  therefore,  that 
this  Corporation  may  take  a  use  by  devise,  not 
being  prohibited  by  statute  from  taking  either 
a  use  or  the  land  itself.: 

That  the  use  in  this  case  is  not  such  as  could 
be  executed  by  the  Statute  of  Uses  ;  or  if  it  is, 
that  the  operation  of  the  statute  would  not  in- 
validate the  devise,  but  vest  the  estate  in  the 
Corporation. 

If  these  propositions  are  established,  it  follows 
that  the  respondents  are  entitled  to  the  estate 
in  question  ;  and  that  the  decree  of  the  Court 
of  Chancery  is,  at  least,  substantially  correct. 

Burrows,  Gardiner,  Haight,  McCatt&nd  Smith, 
Senators,  concurred,  that  the  decree  should  be 
affirmed. 

Decree  of  reversal  as  to  the  real  estate. 
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*LOTT  ET  ux.,  Appellants, 
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Practice — Court  of  Chancery  has,  at  Least,  Con- 
current Authority  with  Court  of  Errors  to  De- 
termine Whether  Appeal  to  the  Latter  shall  Stay 
Proceedings — Effect  of  Appeal  now  Regulated 
by  Statute — Court  of  Error*  will,  Generally, 
make  no  Order  in  a  Cause  till  After  Return  to 
the  Appeal. 

Whether  it  belongs  exclusively  to  the  Court  of 
Chancery,  to  determine  whether  an  appeal  to  the 
Court  of  Errors  shall  stay  the  proceedings  in  the 
court  below,  qucere. 

Whether  the  28th  rule  of  the  Court  of  Errors  of 
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Apr.  16,  1827,  shall  be  construed  to  adopt  the  stand- 
ing: orders  of  practice  In  the  House  of  Lords,  on  ap- 
peals, (fucwe. 

The  Court  of  Errors  can.  In  general,  make  no 
order  in  a  cause  on  appeal  to  that  court,  till  there 
be  a  return  to  the  appeal. 

Whether  that  court  will,  at  any  stage  of  a  cause, 
determine  on  the  effect  of  an  appeal  as  to  staying 
proceedings  in  the  court  below,  qwvre. 

Semb.  the  Court  of  Chancery  has  at  least  a  concur- 
rent power  with  the  Court  of  Errors  to  determine 
whether  an  appeal  shall  stay  proceedings  or  not. 

But  the  effect  of  an  appeal  is  now  regulated,  in 
most  respects,  by  the  new  revised  statutes,  for  a 
more  particular  reference  to  which,  and  for  the 
practice  of  the  English  Court  of  Exchequer,  vide 
note,  c  to  this  case. 

THE  Court  of  Chancery  having  made  a  de- 
cree in  this  cause  in  favor  of  Ihe  respond- 
ent, which  he  insisted  was  an  interlocutory  de- 
cree, the  appellants,  thinking  it  a  final  decree, 
waited  more  than  15  days  (the  time  limited  for 
appeals  from  interlocutory  decrees),  and  then 
filed  their  appeal  to  this  court  with  the  assist- 
ant register  of  the  Court  of  Chancery,  making 
the  proper  deposit.  The  appeal  was  regular, 
and  it  was  in  due  season,  if  the  decree  had  been 
a  final  one.  The  respondent  disregarded  the 
appeal  as  inoperative  ;  and  proceeded  in  the 
cause  in  the  Court  of  Chancery.  The  appel- 
lants thereupon  petitioned  the  Court  of  Chan- 
cery for  a  stay  of  proceedings,  which  was 
granted,  until  the  further  order  of  that  court, 
without  prejudice  to  the  question  whether  the 
appeal  should  have  been  filed  within  15  days. 

Mr.  J.  I.  Riosemlt,  for  the  respondent,  now 
moved  for  leave  to  proceed  in  the  Court  of 
Chancery,  and  was  proceeding  to  show  that  the 
decree  was  interlocutory  in  its  character,  when, 

SUTHERLAND,  J.,  inquired  whether  there  had 
been  any  return  to  this  court  upon  the  appeal? 
627*]  *Mr.  7200wfle&,answering  in  the  nega- 
tive, 

SUTHERLAND,  J.  .expressed  his  doubts  wheth- 
er this  court  could  entertain  jurisdiction  of  the 
question.  Besides,  his  impression  was,  that  the 
question  properly  belonged  to  the  court  below, 
who  had  a  discretion. 

SAVAGE,  Ch.  J.,  said  he  thought  neither  the 
decree,  nor  order  of  the  Court  of  Chancery 
staying  the  proceedings,  could  properly  be  ex- 
amined by  this  court,  till  they  came  here  on 
the  appeal. 

JONES,  Chancellor,  said  he  should  have  been 
gratified,  if  the  order  to  stay  made  by  him  in 
the  court  below  had  taken  such  a  direction  as 
to  have  been  now  passed  upon  by  this  court ; 
but  he  had  the  same  doubts  expressed  by  the 
judges,  whether  that  could  be  until  the  matter 
was  here  upon  the  appeal.  He  thought  that 
the  respondent,  before  bringing  up  this  ques- 
tion, should  at  least  have  taken  measures  to 
compel  a  return  upon  the  appeal.  He  regretted 
that  the  question  could  not  be  now  decided,  for 
it  had  been  an  embarrassing  one  to  him  in  the 
court  below;  and  hence  the  order  to  stay  which 
he  had  made  was  temporary,  and  with  a  view 
that  the  subject  might  be  considered  here.  The 
question  related  to  the  place  of  and  the  course 
to  be  pursued  in  the  examination  and  decision 
upon  the  effect  of  an  appeal  as  to  staying  pro- 
ceedings. The  question  had  been  before  the 
House  of  Lords  in  England.  One  difficulty 
there  seemed  to  be,  whether  it  should  be  de- 
termined by  that  court  or  the  Court  of  Chan- 
cery ;  another,  whether  the  respondent  might 
proceed  of  course,  and  put  the  appellant  to 
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move  for  an  order  to  stay  ;  or,  whether  it  lay 
with  the  respondent  to  apply,  and  obtain  leave 
to  proceed.  In  1807  or  1808  a  standing  rule  of 
the  House  of  Lords  adopted  the  former  course. 
In  a  late  cause  wherein  one  of  the  circuit  judges 
sat  for  him,  the  Chancellor,  the  28th  rule  of 
this  court,  of  Apr.  16,  1827,  was  produced, 
which  adopts  the  practice  of  the  House  of  Lords, 
as  to  cases  not  specifically  provided  for  in  the 
rules  of  this  court ;  and  the  judge  thought  the 
standing  order  mentioned  was  comprehended 
*by  that  rule.  It  is  an  inquiry  of  some  [*528 
importance  whether  this  be  so.  He,  the  Chan- 
cellor, had  his  own  views  on  the  subject.  He 
thought  the  question  belonged  to  the  Court  of 
Chancery,  as  the  late  Chancellor  Kent  had 
holden  ;  and  that  that  court  had  a  discretion, 
to  be  exercised  on  motion  of  the  respondent,  or 
otherwise,  as  that  court  should  direct.  He 
should  have  proceeded  upon  this  view  of  the 
case  ;  but  felt  himself  embarrassed  by  the  de- 
cision of  the  circuit  judge,  who  sat  for  him,  in 
a  cause  in  which  he,  the  Chancellor,  had  form- 
erly been  concerned  as  counsel. 

SPENCER,  Senator,  rose  to  move  that  the  mo- 
tion be  denied.  He  thought  it  could  not  be 
passed  upon  by  this  court  at  any  stage  of  the 
cause.  If  the  appeal  were  returned,  the  court 
might  hear  a  motion  to  quash  it.  But  he  did 
not  think  this  court  could  direct  the  court  be- 
low as  to  the  effect  of  an  appeal  upon  its  pro- 
ceedings. This  seemed  more  properly  an  act 
of  legislation,  and  till  some  statute  on  the  sub- 
ject, he  thought  the  court  below  should  proceed 
upon  its  discretion,  as  the  Supreme  Court  does 
in  determining  the  effect  of  a  writ  of  error.  He 
did  not  believe  that  the  rule  of  this  court  adopt- 
ed the  standing  order  of  the  House  of  Lords. 
The  words  are,  "that  in  cases  not  already  pro- 
vided for,  the  practice  of  this  court  shall  be 
similar  to  the  practice  of  the  Court  of  Exchequer 
Chamber  in  England,  and  that  on  appeals  it 
shall  be  conformable  to  that  of  the  House  of 
Lords  in  England,  when  sitting  as  a  court  of 
appeals. 

This  he  thought  related  to  the  ordinary  prac- 
tice of  that  court — not  to  any  peculiar  forms  of 
proceeding  recently  created  by  a  general  rule. 

JONES,  Chancellor,  said  the  House  of  Lords 
had  occasianally  interfered  upon  this  question. 
But  he  concurred  in  the  motion  of  the  honor- 
able Senator,  on  the  ground  that  the  present 
application  was  premature.  He  added  that  he 
felt  his  own  views  so  much  strengthened  by 
what  had  fallen  from  the  judges  and  the  hon- 
orable Senator,  that  he  should  no  longer  hesi- 
tate *to  act  upon  the  question  in  the  [*529 
Court  of  Chancery,  as  a  matter  proper  for  the 
discretion  of  that  court. 

Motion  denied.(c) 

(c)  In  Lewes  v.  Morgan,  5  Price,  468,  A.  D.  1818,  in 
the  Exchequer,  notice  was  given  by  the  defendant 
that  he  intended  to  appeal  to  the  Lords,  from  certain 
orders;  and, 

Messrs.  Dauncey  and  Raithby  moved  the  court  be- 
low that  all  proceedings  stay  till  the  appeal  should 
be  heard. 

The  Solicitor-General  and  Mr.  Blake  opposed  the 
motion,  on  the  ground  that  it  should  nave  been 
made  to  the  lords ;  and  cited  Huguenin  v.  Basely,  15 
Ves..  180. 

GRAHAM,  Baron.  I  have  considerable  doubt  about 
the  propriety  of  the  present  application  to  us  ;  for 
I  accede  entirely  to  the  opinion  expressed  by  the 
Chancellor,  in  Huguenin  v.  Basely,  that  it  is,  at  least, 
much  more  expedient  that  such  an  application 
should  be  made  to  the  House  of  Lords ;  and  for  the 
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unanswerable  reason  given  by  his  Lordship,  that 
.•such  applications,  if  encouraged,  would  paralyze  the 
arm  or  justice.  In  subsequent  cases,  too,  the  House 
•of  Lords  has  been  declared  to  be  the  proper  court  to 
which  to  apply  on  similar  occasions;  Waldo  v.  Caley, 
16  Ves..  206 ;  Willan  v.  Willan.  Ib.,  89,  216 ;  and  that 
.an  appeal  lodged  does  not,  ipso  facto,  stay  the  pro- 
ceedings. 

WOOD,  Baron.  This  court  has,  most  undoubtedly, 
authority  to  suspend  its  own  proceedings  at  any 
time,  and  the  practice  of  appeals  proves  it ;  for  if  it 
were  bound  by  its  orders,  the  right  of  appeal  would, 
in  many  instances,  be  altogether  taken  away.  Writs 
of  error  from  courts  of  law  are  writs  of  right ;  and 
when  they  have  been  sued  out  and  bail  put  in,  they 
suspend  the  proceedings,  ipso  facto,  et  ex  debitojus- 
titice.  It  used  to  be  the  same  in  appeals  from  courts 
of  equity,  until  the  general  order  of  the  House  of 
Lords  was  made  for  the  purpose  of  altering  the  prac- 
tice in  that  respect,  in  1807.  15  Ves.,  184.  But  not- 
withstanding that  order,  the  Court  of  Chancery  has 
held,  that  the  proceedings  may  be  stayed  on  special 
application  for  that  purpose,  and  that  such  an  ap- 
plication may  be  made  to  either  the  court  below,  or 
to  the  court  of  appeal ;  although  the  Chancellor  ob- 
serves, in  the  case  of  Huguenin  v.  Basely,  that  it  is 
more  expedient  that  the  application  should  be  made 
to  the  House  of  Lords  if  it  can. 

Order  to  stay  till  further  order. 

But  now,  as  to  the  State  of  N.  Y.,  the  effect  of  an 
appeal  from  the  Court  of  Chancery,  in  respect  to 
staying  proceedings,  seems,  in  the  main,  to  be  set- 
tled by  the  new  Revised  Statute,  pt.  3,  ch.  9,  tit.  3, 
art.  3.  sec.  80-89,  inclusive.  By  this  statute  certain 
securities  or  deposits  are  to  stay  proceedings  to  stay 
in  most  cases,  as  on  writs  of  error  from  the  courts 
of  law.  In  other  cases  the  Chancellor  is  to  exercise 
a  discretion.  None  appears,  by  that  statute,  to  be 
given  to  the  Court  of  Errors.  The  Chancellor  is  to 
.530*]  prescribe,  by  general  rule,  *the  effect  which 
an  appeal  from  a  Vice-ChanceUnr  shall  have  in  stay- 
ing proceedings.  N.  B.  L.,  pt.  3,  ch.  1,  tit.  2,  art.  3, 
sec.  61.  And  the  present  Chancellor  Walworth  (1829) 
has  carried  this  provision  into  effect  by  his  116th 
rule,  adopting  for  the  vice-chancery,  with  a  single 
exception,  all  the  provisions,  on  this  head,  of  the 
statute  in  respect  to  chancery,  mutatis  mutandis. 


JOHN     CLAPP      AND      OWNERS      UNKNOWN, 

Plaintiffs  in  Eh'ror, 

v. 

WILLIAM  AND  THOMAS  BROMAGHAM 
AND  JEMIMA  MARTIN,  Defendants  in  Er- 
ror. 

Partition — Proceedings  under  Statute — Seisin — 
Pleading  of — Seisin  and  Actual  Possession  in 
Plaintiff  or  Petitioner,  it  seems,  must  Appear — 
Seisin  and  Possession  of  Tenants  in  Common — 
Adverse  Possession  for  20  Tears  by  One,  Bars 
the  Other —  What  Amounts  to  an  Adverse  Pos- 
session— How  Begun — Notice,  to  Purchaser,  of 
Bad  Title — Positive  Proof  Necessary — Disseisin 
—  What  is — Effect  of— Judgment  in  Partition 
•does  not  G  hange  Possession — Practice —  Where 
Adverse  Possession  is  Urged  as  a  Defense  to  Bill 
for  Partition,  Cause  must  Stand  Over  for  Trial 
of  Title  at  Law — Question  of  Adverse  Posses- 
sion is  One  of  Fact  for  Jury — Court  Must  De- 
cide Questions  of  Law  Arising — Verdict  not 
Reversed  as  against  Weight  of  Evidence—  Con- 
tra, for  Wrong  Direction  of  Court. 

In  a  proceeding  by  petition  for  partition,  under 
the  Statute,  sess.  36,  ch.  100;  1  R.  L.,  107,  alleging  a 
seisin  in  common  by  the  petitioners  and  the  defend- 


ant, he  pleaded  sole  seisin  in  himself,  when  the  pe- 
tition was  presented,  and  always  afterwards ;  trav- 
ersing the  seisin  in  common  alleged  in  the  petition. 
Replication,  that  the  petitioners  were  seised  in  man- 
ner and  form  as  stated  in  the  petition.  Held,  a  ma- 
terial and  proper  issue  in  partition  under  the  statute; 
and  that  it  was  incumbent  on  the  petitioners,  at  the 
trial,  to  prove  that  they  were  seised  in  common,  at 
the  time  of  presenting  the  petition, within  the  mean- 
ing of  the  issue. 

It  seems  that,  in  a  proceeding  for  partition,  the 
plaintiff  or  petitioner  must  allege  that  he  is  seised, 
and  show  a  present  actual  possession ;  and  that  a 
mere  right  of  entry  will  not  satisfy  the  averment ; 
and  that,  consequently,  a  subsisting  adverse  posses- 
sion of  the  defendant,  though  short  of  20  years,  is  a 
bar. 

It  seems  that  a  disseisin  or  an  adverse  possession, 
though  they  may,  in  some  respects,  differ  in  mean- 
ing, will  either  of  them,  as  between  tenants  in  com- 
mon, destroy  their  common  possession,  and  thus  bar 
a  suit  for  partition  between  them  ;  and  either  will, 
after  20  years,  bar  the  entry  of  the  tenant  in  com- 
mon, who  is  out  of  possession. 

But  if  adverse  possession  differ  from  disseisin  in 
this :  that  the  adverse  possession  of  one  tenant  in 
common  will  not  deyest  the  seisin  of  the  other  ten- 
ants in  common  till  it  tolls  their  entry ;  yet  after  it 
continues  20  years,  thus  tolling  their  entry  and  leav- 
ing them  a  mere  right,  it  then  destroys  the  common 
seisin,  and  so  bars  a  writ  of  partition  or  a  proceed- 
ing for  partition  under  the  Statute,  sess.  36.  ch.  100; 
1  K.  L.,  507.  The  co-tenants  out  of  possession  are 
thus  put  to  their  writ  of  right,  to  recover  their  share 
and  gain  their  seisin,  before  they  can  maintain  par- 
tition. 

A  judgment  in  partition  does  not  change  the  pos- 
session; but  in  an  ejectment  or  writ  of  right,  it 
would  be  conclusive  between  the  parties. 

On  a  bill  for  partition  in  chancery,  possession  of 
20  years,  adverse  to  the  plaintiff,  being  interposed, 
the  cause  must  stand  over  for  a  trial  of  the  title  at 
law.  Per  Jones,  Chancellor,  delivering  the  opinion 
of  the  court. 

Whether  there  be  an  adverse  possession,  is  a  ques- 
tion of  fact  for  the  jury ;  but  the  trial  of  such  pos- 
session often  involves  questions  of  law  which  the 
*court  is  to  decide ;  and  in  such  case,  the  [*531 
judge  should  submit  the  question  of  fact  to  the  jury, 
with  his  directions  as  to  the  law  involved  with  the 
evidence. 

A  verdict  cannot,  be  reversed,  on  error,  as  being 
against  the  weight  of  evidence ;  but  it  will  be  re- 
versed for  a  wrong  direction  of  the  court  to  the 
jury,  on  a  question  of  law  or  the  legal  result  of  the 
evidence. 

When,  in  a  proceeding  in  partition  under  the  Stat- 
ute, eess.  36,  ch.  100 ;  1  R.  L.,  507.  there  is  evidence  of 
a  possession  20  years  before  suit,  adverse  to  the  pe- 
titioner, the  jury  should  be  instructed  that,  if  they 
find  such  adverse  possession  proved  to  their  satis- 
faction, they  should  render  their  verdict  for  the  de- 
fendant. 

Semb.  a  possession  may  be  adverse,  though  by  one 
claiming  it  under  an  executory  agreement;  and  that 
Jackson  v.  Johnson,  5  Cow.,  74,  contra,  therefore,  is 
overruled. 

Though  where  a  tenant  in  common  enters  and 
takes  exclusive  possession  generally, he  shall  be  pre- 
sumed in  as  a  tenant  in  common  ;  yet  when  he  en- 
ters adversely,  claiming  in  severally,  the  Statute  of 
Limitations  runs  in  his  favor  and  against  his  co-ten- 
ants. 

Disseisin,  in  law,  always  meant,  in  substance,  the 
devesting  of  the  owner  of  his  seisin  and  possession, 
and  substituting  the  ownership  and  possession  of 
the  disseisor.  Per  Jones,  Chancellor,  delivering  the 
opinion  of  the  court. 

Disseisin,  at  this  day,  means  an  entry  and  claim- 
ing as  one's  own,  with  or  without  color  of  right,and 
keeping  out.  and  setting  at  deflance,the  former  pos- 
sessor and  all  others.  Actual  force  is  not  necessary. 
Per  Jones,  Cliancettor,  delivering  the  opinion  of  the 
court. 

A  deforcement  is  equivalent  to  a  disseisin  in  re- 
spect to  constituting  an  adverse  possession. 


NOTE.—  Adverse  possession— What  constitutes— See 
Brandt  v.  Ogden,  1  Johns.,  156,  note ;  Whitaker  v. 
•Cone,  2  Johns.  Cas.,  58,  note ;  Jackson  v.  Todd,  2 
Cai.,  183,  note ;  Jackson  v.  Sharp,  9  Johns.,  163,  note; 
Jackson  v.  Wheeler,  10  Johns.,  164,  note. 

Adverse  possession  by  tenant  in  common,  or  those 
•folding  under  him,  against  co-tenants.  See  Bogar- 
<3us  v.  Trinity  Church,  4  Paige,  178 ;  15  Wend.,  Ill ; 
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Jackson  v.  Tibbitts.  ante,  p.  241,  note. 

A  contract  to  convey  may  be  the  basis  for  an  ad- 
verse possession.  In  connection  with  the  above  case 
of  Clapp  v.  Bromagham,  see  La  Frombois  v.  Jack- 
son, 8  Cow.,  589 ;  Whitney  v.  Wright,  15  Wend.,  171 ; 
Fosgate  v.  Herkimer  Mfg.  Co.,  12  Barb.,  352.  But  an 
executory  contract  to  purchase  will  not  sustain. 
Matter  of  Dept.  of  Parks,  73  N.  Y.,  560. 

727 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1827 


Though  one  enter  as  the  committee  of  a  lunatic,  a 
subsequent  sale  to  another  by  such  committee,  and 
claim  of  the  title  by  the  purchaser  absolutely, 
changes  the  character  of  the  possession,  and  makes 
it  adverse. 

Tenant  pur  auttr  vie,  holding  20  years  adversely 
after  the  death  of  cestui  que  vie,  bars  the  remainder- 
man or  reversioner.  Per  Jones,  Chancellor,  on  the 
authority  of  Ld.  Mansfleld.in  Doe  v.  Prosser,  Cowp., 
219,  and  vide 'Jackson  v.  Harsen,  6  Cow.,  823. 

The  possession  of  a  tenant  in  common,  eo  nomine, 
will  never  bar  his  companion.  Per  Jones,  Chancel- 
lor, on  the  authority  of  Ld.  Mansfield,  in  Doe  v. 
Prosser,  Cowp.,  219. 

Various  acts  by  a  tenant  in  common,  which  may 
constitute  him  a  possessor  adverse  to  his  co-tenants, 
enumerated  upon  authority.  Per  Jones,  Chancellor, 
delivering  the  opinion  of  the  court. 

The  entry  of  one  of  several  heirs,  claiming  the 
whole,  and  denying  possession  to  his  co-heirs,  and 
selling  the  land  to  a  stranger,  constitutes  a  posses- 
sion adverse  to  the  co-heirs ;  and  being  continued  20 
years,  bars  their  right  of  entry. 

Possession  under  claim  of  title,  with  or  without  a 
valid  deed,  is  adverse. 

It  seems  that  an  adverse  possession,  taken  in 
fraud  of  the  true  owner,  shall  not  avail  to  bar  his 
right  of  entry,  though  continued  20  years. 

But  mere  neglect  to  inquire  into  a  title  by  the 
purchaser,  is  not  a  fraud  upon  the  owner.  Nor 
should  notice  of  a  defect  in  the  title  be  imputed  to 
532*]  a  purchaser  *because  he  is  negligent,  so  as  to 
preclude  him  the  benefit  of  the  Statute  of  Limita- 
tions. 

Though  the  title  of  an  adverse  possessor  be  clear- 
ly defective ;  yet  the  true  owner  must  sue  within  20 
years,  or  he  is  barred  his  entry. 

The  rule  that  what  is  sufficient  to  put  a  party  on 
inquiry,  shall  operate  as  notice  to  him,  does  not  ap- 
ply to  a  purchaser  who  claims  under  the  Statute  of 
Limitations.  Clear  and  positive  proof  is,  in  such 
case,  necessary,  of  notice  that  the  title  supposed  to 
be  acquired  is  bad,  accompanied  with  proof  of  an 
intent  to  defraud  the  real  owner. 

Seisin,  when  averred  in  pleading,  means  seisin  in 
fact.  Per  Jones,  Chancellor,  delivering  the  opinion 
of  the  court. 

Citations— 1  R.  L.,  52, 507,  sec.  3:  Cowp.,  129,  217 ;  1 
East,  568 ;  5  Burr.,  2604 ;  1  Atk.,  493 ;  2  Atk.,  632 ;  11 
Beat,  51;  14  Vin.512,pl.,5;  7  Wheat.,  59,60;  8  Cow., 
589 ;  Co.  Litt.,  167  b  ;  4  H.  7,  fol.  9,  b.  11 ;  Ass.,  23 ;  16 
Vin.,  225,  partition,  1 ;  8  Johns.,  558  ;  2  Bl.  Com.,  197 ; 
Co.  Litt.,  345 ;  14  Mass.,  434 ;  7  Mass.,  475 ;  2  Har.  &  Me. 
H.,  254 ;  17  Johns.,  221 ;  Act,  April  12, 1813. 

ON  ERROR  from  the  Supreme  Court.  This 
cause  was  reported,  as  decided  on  the  case, 
subject  to  the  opinion  of  the  Supreme  Court, 
in  5  Cow.,  295.  Several  points  raised  below, 
as  mentioned  in  the  former  report,  were  not 
passed  upon  by  the  court.  The  case  having 
been,  pursuant  to  stipulation,  turned  into  a  bill 
of  exceptions,  all  the  points  raised  below  were 
now  argued  again  here  ;  and,  it  will  be  per- 
ceived, more  o?  them  were  now  passed  upon 
than  the  Supreme  Court  thought  it  necessary 
to  consider.  The  case  must,  therefore,  be  re- 
stated more  extensively  than  before. 

The  proceeding  in  the  Supreme  Court  was 
by  petition  presented  Aug.  16,  1823,  to  that 
court,  in  behalf  of  the  two  Bromaghams, Will- 
iam and  Thomas,  and  Jemima  Martin,  in  pur- 
suance of  the  Act  for  the  Partition  of  Lands, 
passed  Apr.  12,  1813,  1  R.  L.,  507,  praying  for 
the  partition  of  a  farm  of  196  acres  in  Scho- 
dack,  Rensselaer  Co.,  of  which  the  petitioners 
claimed  to  be  seised  in  fee  as  tenants  in  com- 
mon, each  of  one  undivided  ninth  part.  The 
petition  alleged  that  John  Clapp  was  tenant 
in  common  of  another  undivided  ninth  part, 
which  he  purchased  of  Peter  Bromagham;  and 
averred  ignorance  in  the  petitioners,  of  the  oth- 
er owners.  The  petition  was  served  on  Clapp, 
May  10,  1823.  After  the  petitioners  had  pub 
lished  notice,  as  required  by  the  statute,  in  the 
case  of  unknown  owners,  to  wit  :  in  August 
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Term,  1823,  one  of  the  defendants  below,  Jolm 
Clapp,  the  now  plaintiff  in  error,  appeared  and 
pleaded  as  follows:  "And  the  said  John  Clapp- 
defends  the  wrong  and  in  jury,  when,  &c.,  and 
prays  judgment,  if  the  said  petitioners  ought 
to  have  or  maintain  their  petition  aforesaid, 
for  partition  of  the  lot  of  laud  as  described  in 
their  said  petition  ;  because  he  says  that  he,  at 
*the  time  of  preferring  the  said  peti-  [*533 
tion,  was,  and  ever  since  has  been,  and  now  is, 
sole  seised  and  possessed  thereof  in  his  demesne 
as  of  fee  ;  without  that,  that  the  said  petition- 
ers, or  either  of  them,  was  or  are  seised  of  any 
part  thereof,  as  tenants  in  common,  as  in  their 
said  petition  they  have  alleged  ; "  concluding 
with  a  verification.  To  this  plea,  the  defend- 
ant below  annexed  a  notice,  that  he  would  give 
in  evidence,  on  the  trial,  "  that  the  petitioners 
aforesaid  never  were  seised  of  the  premises  in 
the  said  petition  described  ;  but,  on  the  con- 
trary, that  the  said  defendant,  at  the  time  of 
exhibiting  the  said  petition,  was  and  still  is 
the  sole  owner  of  the  said  above  described 
premises  ;  and  at  the  time  aforesaid  was  seised 
of  the  said  premises  in  his  demesne,  as  of  fee  ; 
and  had  been  so  seised  for  25  years  previous  to- 
the  exhibiting  of  the  petition  aforesaid,  ad- 
versely to  the  claims  of  the  said  petitioners, 
and  of  all  other  persons  whatsoever."  The  peti- 
tioners, protesting  that  Clapp,  the  defendant 
below,  was  not,  at  the  time  of  preferring  the 
petition,  nor  ever  since  had  been,  nor  then  was 
sole  seised,  &c.,  for  replication  to  his  plea,  said, 
"  that  the  said  partitioners  are  seised  of  the- 
said  premises,  as  tenants  in  common,  in  manner 
and  form  as  the  said  petitioners  have  above  in 
their  petition  alleged  ;  and  this,  &c.,"  tender- 
ing an  issue  to  the  country. 

The  cause  was  tried  at  the  Rensselaer  Cir- 
cuit July  1,  1824,  before  Betts,  late  Circuit  J. 

At  the  trial,  it  was  admitted  by  the  defend- 
ant below  that  William  Bromagham,  under 
whom  the  petitioners  claimed  as  his  heirs  at 
law,  died  Jan.  15,  1799. 

The  petitioners  then  called  James  Harring- 
ton as  a  witness,  who  testified  that  he  knew 
William  Bromagham,  the  father  of  the  peti- 
tioners, who  died  on  the  farm  in  question, which, 
he  had  possessed  ever  since  the  Revolutionary 
War  broke  out,  leaving  nine  children,  includ- 
ing the  petitioners  ;  also  Eleanor,  Francis,  Pe- 
ter, Abraham,  Isaac  and  Richard  ;  that  Eleanor 
and  Abraham  are  dead,  leaving  children;  that 
the  wife  of  William  Bromagham,  the  ancestor, 
is  dead,  and  that  the  after  her  death,  Peter  and 
Isaac,  two  of  William's  ( the  ancestor's )  chil- 
dren, supported  the  father  on  his  farm,  for 
about  the  first  *year  after  his  wife's  [*534: 
death  ;  that  Isaac  then  left  it,  and  Peter  con- 
tinued to  support  his  father  on  the  farm  ;  that 
at  the  death  of  the  ancestor,  Jemima,  one  of 
petitioners, was  a  married  woman,  and  her  hus- 
band ( one  Morris  Martin )  alive  when  her  fa- 
ther died.  The  witness  thought  Richard,  an- 
other of  the  children,  was  then  under  21  year* 
of  age  ;  did  not  remember  where  William,  one 
of  the  petitioners,  was,  when  his  father  died. 
Cross-examined,  he  said,  after  Isaac  went  off 
Peter  occupied  the  farm,  till  he  sold  it  to  Clapp- 
the  defendant  below  ;  that  4  or  5  years  before 
the  ancestor's  death,  Peter  and  Isaac  took  the 
farm  ;  and  after  Isaac  left  it,  Peter  took  care- 
of  his  father  on  the  farm  till  he  died.  Thomas- 
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went  off  about  the  time  of  his  father's  death, 
and  did  not  return,  to  his  knowledge,  nor  did 
the  witness  see  him  for  16  or  17  years.  Timothy 
Philips,  a  witness  for  the  petitioners,  said  the 
ancestor  lived  on  the  farm  as  his  own  in  1784  : 
that  Jemima,  one  of  the  petitioners,  lived  at 
Sackendaga  or  Sandlake  when  her  father  died; 
that  Martin,  her  husband,  died  13  or  14  years 
before  the  trial.  That  after  Isaac  left  the  farm 
before  his  father's  death,  William,  one  of  the 
petitioners,  worked  the  farm  with  him,  Peter, 
as  the  witness  supposed,  under  Peter ;  who, 
after  his  father's  death,  built  a  barn  on  the 
premises;  and  his  brother  William  went  off  and 
on  for  two  seasons,  being  rather  unsteady. 
Thomas,  one  of  the  petitioners,  was  at  Sand- 
lake  when  his  father  died,  where  he  remained 
several  years.  William  Lewis,  a  witness  for 
the  petitioners,  said  that  William  the  ancestor 
killed  his  wife  in  a  fit  of  lunacy  ;  that  Thomas 
then  lived  off  the  farm,  but  in  a  house  on  land 
adjoining  the  farm,  part  of  which  he  worked  ; 
that  Peter  and  Isaac  managed  the  farm  after 
her  death,  Thomas  continuing  to  occupy  a  part 
of  it,  and  William  continuing  on  it.  After  the 
mother's  death, and  before  her  husband's  death, 
Peter  agreed  to  let  the  witness  sow  some  buck- 
wheat on  the  farm.  Thomas,  one  of  the  peti- 
tioners, forbade  this,  but  the  witness  sowed  the 
grain  notwithstanding.  Thought  William  and 
Richard  were  on  the  farm  when  the  ancestor 
died;  thought  Richard  was  then  under  21  years 
of  age  ;  William,  he  thought,  above  that  age  ; 
thought  Thomas  sowed  and  cropped  a  part  of 
the  farm  after  his  father's  death.  Cross-ex- 
535*]  amined,  *he  said  there  was  a  difficulty 
after  the  father's  death,  Peter  and  Thomas  both 
claiming  the  farm.  On  re-examination,  he  said, 
he  understood  from  Peter  and  Isaac,  that  the 
children,  or  some  of  them,  had  agreed  with  Pe- 
ter and  Isaac  that  they  two  should  support 
their  father  on  the  farm  during  his  life,  and 
have  the  use  of  the  farm  for  that  time;  and  that 
they  should  afterwards  buy  out  the  other  heirs 
if  they  could;  and  that  the  Court  of  Chancery 
had  given  him,  Peter,  a  right  to  take  charge  of 
the  farm. 

The  defendant  below  then  introduced  an  in- 
strument in  writing  executed  by  Peter  Brom- 
agham  and  the  defendant  below,  John  Clapp, 
dated  Nov.  29,  1802,  as  follows:  "That  the  said 
Peter  hath  bargained  and  sold  the  farm  he  now 
lives  on  (the  premises  in  question)  &c.,  for  the 
consideration  of  £1,000,  &c.  The  said  Peter 
is  to  pay  the  quarter  sale  in  this  bargain,  and 
to  deliver  the  farm  clear  of  arrears  of  rent  to 
the  1st  of  January,  1803.  And  it  is  further 
agreed,  that  the  said  Peter  is  to  deliver  the  pos- 
session of  the  said  farm  to  the  said  John  Clapp 
on  or  before  the  1st  day  of  May  next;  and  fur- 
ther, the  said  Peter  is  not  to  cut  any  green  tim- 
ber on  said  farm;  the  said  Peter  is  to  leave  on 
the  farm  half  a  ton  of  hay  for  the  use  of  the 
said  John  Clapp;  and  the  said  John  Clapp,  is 
to  pay  the  said  Peter  £600  of  the  above  sum 
between  the  1st  of  April  or  May  next,  and  £200 
in  one  year  from  the  1st  day  of  May,  1803, 
without  interest;  and  the  remaining  sum  of 
£200  to  be  paid  in  one  year  after,  which  will 
be  in  the  year  1805,  with  interest."  To  the  per- 
formance, the  parties  bound  themselves  in 
$1,000  penalty  ;  and  signed  and  sealed.  On 
this  agreement,  there  was  an  indorsement,  May 
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3,  1803,  of  £300,  in  part  of  the  first  payment. 
The  petitioners  objected  to  this  instrument  as 
inadmissible;  the  objection  was  overruled,  and 
the  instrument  read  in  evidence. 

The  defendant  below  then  called  his  son, 
Daniel  Clapp,  as  a  witness,  who  testified  that 
the  defendant  below  took  possession  of  the 
farm,  as  the  witness  thought,  the  last  week  in 
Mar.,  1803;  that  Peter  left  it  about  the  latter 
part  of  Apr. ;  and  the  defendant  below  has  been 
in  possession  ever  since,  and  occupied  the  farm 
exclusively  as  his  own, except  one  *half  [*53O 
or  three  fourths  of  an  acre,  which  he  conveyed 
to  Joseph  Thompson;  that  the  witness  was. 
present  at  the  final  settlement  of  the  parties, 
when  it  appeared  that  the  defendant  below  had 
paid  for  the  farm  in  full,  about  $2,500,  then 
being,  in  the  witness'  judgment,  the  full  value 
of  the  farm.  Cross-examined,  he  stated  that 
the  defendant  below  got  an  assignment  of  the 
farm  from  Peter  indorsed  on  the  back  of  the 
Patroon's  lease  of  the  farm  in  fee. 

The  petitioners  then  proved  notice  to  the  de- 
fendant below  to  produce  the  lease  in  fee,  which 
he  declined  doing.  The  witness  did  not  recol- 
lect distinctly  whether  the  assignment  was  giv- 
en the  same  year  or  the  year  after  the  defend- 
ant below  took  possession;  but  he  thought  it 
was  given  the  same  year;  and  was  dated  May 
3  or  5.  That  the  defendant  below  went  from 
Dutchess  County,  where  he  resided,  to  Schod- 
ack  early  in  the  winter  of  1802.  On  his  return, 
said  he  had  bought  of  Peter  Bromagham;  that 
the  farm  was  leased  land;  that  his  father  knew 
when  he  got  the  assignment  from  Peter  Brom- 
agham that  Isaac,  who  was  on  the  farm  at  the 
time,  was  his  (Peter's)  brother.  The  petition- 
ers objected  to  the  declarations  of  the  defendant 
below  as  evidence.  The  witness  farther  testified 
that  15,  16  or  17  years  before  the  trial,  the  dec- 
laration in  ejectment  was  served  on  the  defend- 
ant below  for  the  farm  in  question,  or  part  of  it, 
at  the  suit  of  Thomas  Bromagham,  but  knew 
not  what  became  of  the  suit,  and  had  never 
heard  of  it  since.  The  petitioners  objected  to 
this  testimony,  unless  the  declaration  or  pro- 
ceedings in  ejectment  were  produced,  or  their 
non-production  accounted  for.  The  witness 
further  stated,  on  cross-examination, that  when 
the  declaration  in  ejectment  was  served,  Joseph 
Vickary  and  Peter  Bromagham  executed  to  the 
defendant  below  a  bond  of  indemnity  against 
all  claims  that  should  be  made  against  him  for 
the  farm  in  question.  The  petitioners  then 
proved  a  notice  to  produce  this  bond;  and  also- 
an  agreement  in  writing,  by  which  Peter  and 
Isaac  Bromagham,  or  either  of  them,  engaged 
to  support  their  father;  but  the  defendant  be- 
low produced  neither.  The  witness  farther  tes- 
tified that  he  thought  the  bond  was  given  in 
consequence  of  the  ejectment  being  served. 
The  petition  admitted  that  the  husband  of  Je- 
mima Martin  died  14  years  before  the  trial. 

*The  defendant  below  then  called  [*537 
Joseph  Kane  as  a  witness,  who  testified  that 
Peter  was  in  possession  of  the  farm  in  1795, 
and  continued  so  till  he  sold  to  Clapp.  He  re- 
membered a  suit  for  an  alleged  trespass  on  the 
farm  29  years  before  the  trial,  between  Peter 
and  Thomas,  in  which  Thomas  succeeded;  but 
the  witness  understood  the  judgment  was  after- 
wards reversed.  This  testimony  was  objected 
to  by  the  petitioners,  as  being  parol  evidence. 
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The  witness  also  stated  that  Isaac  was  a  wit- 
ness before  the  justice,  and  testified  that  Peter 
was  in  possession  of  the  farm,  and  had  paid 
the  taxes  and  the  Patroon's  rent.  The  peti- 
tioners also  objected  to  this  testimony,  as  Isaac 
was  yet  alive  and  competent  to  testify.  The 
witness  further  testified,  that  when  Clapp  pur- 
chased, it  was  understood  in  the  neighborhood 
and  by  the  witness,  that  Peter  was  then  the 
owner.  The  petitioners  objected  to  this  evi- 
dence. The  witness  further  testified,  that  he 
had  resided  near  the  farm  since  1795;  did  not 
remember  or  believe  that  Thomas  was  ever  in 
possession  of  the  farm  after  that  time.  William 
worked  there  one  season,  and  made  his  home 
there,  but  did  not  occupy  the  farm.  Cross-ex- 
amined, he  said  the  trial  of  the  action  of  tres- 
pass was  before  William's,  the  ancestor's, 
death;  the  question  tried  he  understood  to  be, 
who  was  the  sole  owner  of  the  farm.  After  the 
ancestor's  death,  there  were  great  quarrels  and 
contentions  between  Peter  and  Thomas.  The 
defendant  below  then  called  Henry  Dubois  as 
a  witness,  who  said  he  had  lived  within  one- 
half  or  three  quarters  of  a  mile  of  the  farm 
from  1787.  That  Peter  lived  on  the  farm  from 
the  time  of  his  mother's  death,  and  was  in  ex- 
clusive possession  of  it  after  Thomas  left  the 
clay  house  on  Lewis'  farm,  and  after  the  an- 
cestor's death.  That  the  ancestor's  wife  died 
in  1794,  when  Peter  and  Isaac  took  possession 
of  the  farm,  saying  each  was  to  have  half  the 
products  or  benefits  of  the  farm,  and  to  sup- 
port their  father  together.  They  occupied  to- 
gether about  a  year,  when  Isaac  left;  and  from 
that  time  Peter  occupied  exclusively.  They 
said,  at  the  time,  that  one  of  them  had  bought 
out  one  of  the  younger  brothers,  and  the  other 
had  bought  out  another.  After  the  death  of 
the  mother,  Thomas  lived  in  the  clay  house, 
538*]  and  *worked  a  part  of  the  farm  for  one 
or  two  years;  and  then  was  turned  out  of  pos- 
session, and  went  to  Sandlake.  Peter,  after 
her  death,  said  he  had  authority  to  take  his 
father  in  charge  as  a  lunatic.  After  Thomas 
went  away,  which  was  before  his  father's 
death,  Peter  had  the  sole  and  exclusive  occu- 
pation of  the  farm,  as  much  so  as  any  other 
person  had  of  his  own  farm  in  the  neighbor- 
hood. The  witness  never  heard  Peter's  title 
questioned  till  the  ejectment  suit  and  the  pres- 
ent suit.  When  Clapp  bought,  it  was  under- 
stood by  the  neighbors  (the  petitioner  objected 
to  this  testimony)  that  Peter  owned  the  farm. 
Witness,  on  cross-examination,  was  not  certain 
but  William  sowed  or  planted  a  part  of  the 
farm  after  his  father's  death.  On  direct  ex- 
amination, he  said  he  had  heard  Isaac  Broma- 
gham  say  that  Peter  owned  the  farm;  that  he 
had  sold  his  half  of  the  farm  to  Peter  for  $100. 
The  petitioners  objected  to  this  testimony.  The 
witness  said  that  in  1794,  the  farm,  he  should 
estimate,  was  worth  $750  or  $800;  but  lands 
there  doubled  in  value  within  5  or  8  years 
after.  Lena  Voorhees,  a  witness  for  the  de- 
fendant below,  stated  that  she  lived  in  the 
neighborhood  of  the  farm  when  the  defend- 
ant below  made  the  purchase;  that  he  arrived 
in  the  evening,  and  went  with  the  witness'  hus- 
band (who  told  him,  the  defendant  below.that 
the  farm  belonged  to  Peter)  to  bargain  for  it. 
The  defendant  below  stayed  three  days  in  the 
Town  of  Schodack.  It  was  then  understood 
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in  the  neighborhood  that  Peter  owned  the 
farm,  though  rumored,  and  she  thinks  before 
the  defendant  below  came,  that  Thomas 
claimed  a  right. 

The  petitioners  then  called  Abraham  Har- 
rington as  a  witness,  who  estimated  the  farm 
at  from  $800  to  $1,000  in  value;  said  it  was 
well  stocked  when  the  mother  died;  and  he 
would  have  been  willing  to  have  supported 
the  ancestor  to  the  time  of  his  death  for  the  use 
of  the  farm  so  long;  and  would  have  given 
bonds  to  do  so. 

The  defendant  below,  then,  having  released 
Peter  Bromagham,  called  him  as  a  witness, who 
said  his  mother  died  about  30  years  ago;  that, 
after  her  death,  he  and  Isaac  took  possession 
of  the  farm,  continued  together  between  one 
and  two  years,  and  then  he  bought  out  Isaac. 
Shortly  after  his  mother's  *death,  it  [*539 
was  agreed  that  the  children  should  come  to- 
gether, and,  accordingly,  Eleanor  and  her  hus- 
band Vandusen,  Isaac,  Abraham,  William, 
Richard,  Francis  and  Jemima  and  her  husband 
met  at  their  father's  house.  Thomas  refused 
to  appear.  That  at  the  meeting  a  paper  was 
drawn  and  signed  by  the  children,  except  (he 
thought)  the  women.  (The  petitioners  objected 
to  any  evidence  of  the  paper  without  produc- 
ing it  or  showing  its  loss.)  The  witness  testi- 
fied that  the  substance  of  the  paper  (though  he 
did  not  produce  it)  was,  that  Peter  and  Isaac 
were  to  support  their  father  on  the  farm,  and 
to  pay  his  debts;  and  Peter  and  Isaac  to  have 
the  farm  when  he  died;  that  under  that  agree- 
ment, Isaac  and  the  witness  continued  on  the 
farm  for  one  or  two  years;  and  then  Isaac  left 
it,  the  witness  having  given  him  $100  for  his 
share  of  the  farm,  while  the  father  was  alive. 
After  this  the  witness  and  Isaac  worked  the 
farm  on  shares,  but  the  witness  held  the  farm 
as  his  own.  Thomas  then  lived  in  the  clay 
house;  and  afterwards  threw  down  the  fences 
on  the  farm,  and  committed  other  trespasses 
upon  it.  Two  ejectments  were  served  on  Thom- 
as— one  in  behalf  of  the  witness,  the  other  in 
behalf  of  Lewis;  and  Thomas  was  turned  off 
the  farm  in  question  and  Lewis'  farm  (this  tes- 
timony was  objected  toby  the  petitioners);  but 
that  all  this  happened  before  the  death  of  their 
father.  The  witness,  after  Isaac  left  it,  con- 
tinued to  occupy  and  hold  the  farm  as  his  own 
exclusively,  until  he  sold  to  Clapp,  the  defend- 
ant below;  had  paid  debts  of  his  father,  but 
did  not  remember  the  amount;  and  paid  the 
quarter  sale  under  the  contract  with  Clapp; 
and  paid  £40  13*.  Id.  for  William,  one  of  the 
petitioners,  about  the  year  1800,  to  V.  S. 
Sprong,  in  consideration  of  which,  William 
promised  to  give  a  receipt  for  all  his  claim 
upon  the  farm,  which  he  refused  to  do  after- 
wards; again  promised  to  give  the  receipt,  in 
consideration  of  two  colts  and  a  heifer,  which 
he  had  of  the  witness;  but  again  refused,  and 
never  has  signed  the  receipt.  The  witness  also 
stated  how  the  most  of  his  father's  personal 
property,  the  whole  valued  at  about  $100,  was 
disposed  of  by  distribution  among  the  children 
and  otherwise.  Cross  examined,  he  said  he 
was  appointed  the  committee  of  his  father,  a 
lunatic,  by  the  Court  *of  Chancery;  that  [54O 
the  support  of  his  father  was  worth  two  such 
farms  as  he  had.  Morris  Martin,  the  husband 
of  Jemina,  the  petitioner,  said  the  witness  was 
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entitled  to  the  farm  for  his  trouble.  The  wit- 
ness never  accounted  as  committee.  He  held 
the  farm  under  the  agreement  and  the  author- 
ity of  the  Court  of  Chancery.  Did  not  remem- 
ber telling  Clapp,  the  defendant  below,  when 
he  applied  to  purchase,  that  the  witness  had 
brothers  or  sisters,  that  the  farm  had  belonged 
to  his  father,  or  that  the  witness  was  the 
guardian  or  committee  of  his  father  during  his 
lunacy;  did  not  show  Clapp  the  title  deeds  till 
the  witness  assigned  to  him.  The  defendant 
below  called  Timothy  Phillips  (sworn  at  supra 
for  the  petitioners),  who  said,  on  cross-exam- 
ination by  the  petitioners,  he  had  heard  Peter 
say  he  had  got  the  farm  from  the  Chancellor, 
and  his  brothers  and  sisters  might  help  them- 
selves if  they  could;  and  the  witness  thought 
it  was  so  understood  in  the  neighborhood. 
Thought  the  valuation  of  the  lunatic's  person- 
al property  at  $100,  too  low. 

The  petitioners  introduced  in  evidence  the 
inquisition  of  the  ancestor's,  William  Broma- 
gham's,  lunacy,  finding  him  a  lunatic,  dated 
May  12,  1795.  They  then  called  Isaac  Broma- 
gham,  who  swore  that  the  agreement  between 
the  children,  spoken  of  by  Peter  Bromagham, 
was,  that  after  the  father's  death,  the  farm 
should  be  divided  equally  among  the  heirs.  It 
was  in  writing  and  signed  by  Peter  and  the 
witness,  who  thought  the  others  did  not  sign 
it.  The  witness  continued  on  the  farm,  except 
«ight  months,  till  Peter  sold  it  to  Clapp,  the 
defendant  below,  and  was  then  on  the  farm, 
and  present  when  Clapp  proposed  to  purchase, 
and  he  knew  the  witness  to  be  Peter's  brother. 
Clapp  lived  in  Dutchess  Co.  Thomas  uni- 
formly claimed  an  interest  in  the  farm,  and 
often  threatened  a  suit  for  its  recovery.  The 
witness  understood  from  Peter,  both  when  he 
was  appointed  committee  and  within  a  few 
days  past,  that  he  claimed  the  farm  as  having 
got  it  from  the  Chancellor;  and  that  he  was  to 
have  $300  a  year  for  his  father's  support;  and 
that  the  support  of  his  father  had  eaten  up  the 
whole  farm.  He  declared  to  the  witness,  a 
great  number  of  times  before  he  sold  to  Clapp, 
the  defendant  below,  that  he,  Peter,  claimed 
the  farm  as  having  got  it  from  the  Chancellor's 
•541*]  *appointment  of  him  as  a  committee. 
Peter,  before  he  sold  to  Clapp,  told  William 
and  Mrs.  Martin  the  same  thing;  and  that 
Thomas  would  have  no  part  of  the  farm,  be- 
cause his  father  had  given  him  a  farm  in  Pitts- 
town.  Francis,  two  years  after  his  mother's 
death,  went  to  Oswegatchie,  and  had  been 
gone  ever  since.  Abraham  died  leaving  nine 
•children,  all  under  age  except  two.  The  fam- 
ily was  at  Fort  Hunter.  All  Martin's  children, 
six  in  number,  were  at  Sandlake.  Was  decid- 
edly of  opinion  that  the  use  of  the  farm  was 
sufficient  for  the  trouble  and  care  of  keeping 
the  lunatic,  till  the  last  year  of  his  lunacy. 
After  the  father's  death,  Peter  claimed  the 
farm  exclusively,  and  occupied  it  as  his  own 
till  he  sold  to  Clapp.  The  petitioners  next 
called  Peggy  Bromagham,  who  testified  that 
she  had  often  heard  William  and  Thomas,  two 
•of  the  petitioners,  respectively  say  they  would 
have  their  parts  of  the  farm;  but  that  Peter  re- 
fused them  their  rights. 

Considerable  other  testimony  was  given  in 
respect  to  the  comparative  value  of  the  farm 
•with  the  expense  of  keeping  the  ancestor,  the 
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value  of  the  personal  property  of  the  ancestor, 
the  claims  set  up  by  the  petitioners,  &c. ;  but 
the  above  is  an  outline  of  the  material  evi- 
dence. There  was  also  considerable  discrep- 
ancy between  the  testimony  of  Peter  and  Isaac 
Bromagham  in  respect  to  collateral  facts. 

The  counsel  for  the  defendant  below  insist- 
ed that  his  evidence  furnished  a  complete  de- 
fense, and  called  upon  the  judge  so  to  charge 
the  jury;  but  the  judge  ruled  otherwise  ;  and 
the  counsel  for  the  defendant  below  excepted. 
The  parties  then  stipulated  in  writing  that  the 
jury  should  find  for  the  plaintiff,  sublect  to 
the  opinion  of  the  Supreme  Court,  with  liberty 
to  either  party  to  turn  the  case  into  a  bill  of 
exceptions  or  special  verdict;  all  questions  as 
to  admissibility  or  competency  of  witnesses 
or  questions  on  the  case,  to  be  reserved  for  the 
opinion  of  the  court. 

The  cause  was  continued  on  the  record  in  the 
Supreme  Court,  by  curia  advisare  milt,  to  Feb- 
ruary Term  1826,  when  that  court  gave  judg- 
ment, quod  partitw  fiat,  for  the  petitioners,  of 
three  ninths,  according  to  their  claim  in  the 
petition,  *which  was  entered  on  the  [*542 
record  accordingly.  The  judgment  against  the 
"owners  unknown"  was  by  default.  The  cause 
was  then  further  continued  on  the  record, from 
term  to  term,  to  hear  the  report  of  the  commis- 
sioners of  partition,  to  August  Term,  1826; 
when  an  entry  was  was  made  on  the  record,  of 
a  suggestion  by  William  Bromagham  and 
Jemima  Martin,  two  of  the  petitioners,  that 
their  co-petitioner,  Thomas  Bromagham,  had 
died  May  15,  1826,  having  first  devised  his 
interest  in  the  farm  in  question  to  Jemima 
Martin  and  Isaac  Bromagham  ;  and  praying 
judgment  upon  the  premises.  The  entry  on  the 
record  was  then  of  a  judgment  for  the  surviv- 
ing petitioners  and  Isaac  Bromagham,  in  lieu 
of  the  former  judgment,  viz. :  in  favor  of  Isaac 
Bromagham,  for  an  undivided  18th  part,  in 
favor  of  William  Bromagham  for  two  undivid- 
ed 18th  parts,  and  in  favor  of  Jemima  Martin 
for  three  undivided  18th  parts  of  the  premises 
in  question;  and  quod  partitw  fiat  accordingly. 
The  cause  was  then  continued  on  the  record  to 
October  Term,  1826,  when  the  report  of  parti- 
tion by  the  commissioners,  was  received  and 
entered,  and  the  Supreme  Court  gave  judg- 
ment that  the  partition  should  stand  confirmed; 
whereupon  error  was  brought  to  this  court. 

The  reasons  for  the  original  judgment  quod 
partitio  fiat,  were  now  rendered  by  the  Chief 
Justice,  as  in  S.  C. ,  5  Cow. ,  297.  * 

Messrs.  James  Edwards  and  8.  A.  Foot,  for 
the  plaintiffs  in  error,  stated  the  following 
points,  and  cited  the  authorities  respectively 
following  those  points,  in  their  support: 

1.  The  evidence  detailed  in  the  bill  of  ex- 
ceptions established  an  adverse  possession  of  20 
years  against  the  rights  of  the  petitioners;  and 
the  judge  at  the  circuit  ought  so  to  have  in- 
structed' the  jury  ;  and  the  Supreme  Court 
ought  to  have  decided  on  the  case  before  them, 
that  such  a  possession  bars  a  suit  for  partition. 
(Co.  Litt.,  sec.  247,  p.  17,  167  a,  and  note  322, 
323.  295  b,  300  a;  175  a,  285,  380  b,  and  note-  16 
Vin.,  225  ;  5  Com.  Dig.,  165,  168,  Am.  ed.;  14 
Mass.,  434,  per  Parker,  Ch.  J.;  1  Johns.  Cas., 
36,  232,  289;  6  Johns.,  190  :  2  Bac.  Abr..  330, 
tit.  Disseisin,  Phila.  ed.;  3  Bl.  Com.,  167,  217, 
285,  180-188,  191,  192, 194-196  ;  1  Burr.,  60;  1 
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Taunt.,  578,  Preston, arguendo;  Anthem  N.  P., 
110,  118,  note  a;  2  Cruise  Dig.,  554  ;  Cowp., 
543*1*217.  per  Ld.  Mansfield,  Ch.  J.;  Adams, 
Ej.,  55,  56;  7  Wh.,  59;  2  Harr.  and  McH.,  254, 
and  Cook,  arguendo,  there;  7  Mass.,  475;  Com. 
Dig.,  Pleader,  C,  35;  1  R.  L.,  185;  Story  PI., 
847,  348;  2  Dunl.  Pr.,  910;  2  Saund.,  45  a;  2 
Bos.  &  P.,  507;  2  Sell.  Pr.,  215,  226,  227;  8 
Reeves,  Hist.  E.  L.,  49;  Booth,  R.  A.,  383,  172, 
244;  1  Johns.  Ch.,  Ill  ;  2  Atk.,  380  ;  1  Dick., 
299;  1  Ves.  &  B.,  556,  557;  10  Wh.,  152;  3  P. 
Wms.,  287;  3  Johns.  Ch.,  135;  1  Jac.  &  W., 
473  ;  Ball.,  Lim.,  9;  4  Bac.  Abr.,  461;  6  Com. 
Dig.,  167,  168;  2  Bl.  Com.,  87,  88, 185, 189,  193; 
8  Johns.,  516  ;  3  Johns.  Cas.,  128;  17  Johns., 
221;  4  Com.  Dig.,  71 ;  F.  N.  B.,  205;  3  Com. 
Dig.,  544.) 

2.  The  facts  established  by  the  evidence  au- 
thorize the  presumption  of  release  from  the 
petitioners.    The  circuit  judge  should  have  di- 
rected the  jury,  on  this  ground,  to  find  a  ver- 
dict for  the  defendants  below  ;  and  the  Su- 
preme Court,  for  the  same  reason,  should  have 
given  judgment  for  them  on  the  case.    (1  Cai. 
Caa.,  1  ;   2  Cai.,  382  ;   10  Johns.,  377,  475  ;   9 
Johns.,  169 ;  11  Johns..  446  ;  4  T.  R.,  682;  13 
Johns.,  513;  15  Johns.,  89;  7  Wh.,  110;  Cowp., 
214;  12  Ves.,  251.) 

3.  The  Supreme  Court  erred  in  awarding 
Thomas  Bromagham's  interest  in  the  premises 
to  Jemima  Martin  and  Isaac  Bromagham,  as 
the  devise  under  which  they  claimed  was  in- 
operative by  reason  of  the  adverse  possession. 
(Pow.,  Dev.,  184  ;  Rob.,  Wills,  297  ;  11  Mod., 
125;  8  East,  566;  Cruise  Dig.,  tit.  Devise,  ch.  3, 
sees.  25,  28;  10  Mass.,  131.) 

Messrs.  J.  L.  Tillinghast  and  J.  V.  N.  Tates, 
for  the  defendants  in  error,  stated  the  follow- 
ing points,  and  cited  the  authorities  respective- 
ly following  these  points,  in  their  support: 

1.  That  partition  is  an  action  purely  real, 
and  not  possessory ;    and  is,   therefore,   not 
barred,  unless   by  an  adverse  possession   of 
twenty-five  years,  excluding  disabilities ;  and 
no  such  adverse  possession  exists  in  this  case. 
(6  Vin.  Abr.,  235-237,  S,  pi.  16,  U,  pi.  6;  Litt., 
300;  Co.  Litt.,  239  a,  note  1  ;  3  Bl.  Com.,  117, 
544*]  118;  2  Mass.,  462;  *2  Sell.  Pr..  218  ; 
Noy,  68,  143;  2  Cromp.  Pr.,  300;  2  Dunl.  Pr., 
951;  Wyche  Pr.,  306;  Archbold,  473  ;  3  Chit., 
676;   10  Wentw.,  151  ;    Booth,  R.  A.,  95,  244, 
245;  Litt.,  sec.  478:  Hob.,  8;  5  Johns.,  80;  Dyer, 
179;  2  Saund.,  45,  note  e;  16  Vin.  Abr.,  222,  E, 
2,  239;  Bro.,  Partition,  pi.  16,  21,  36, 15;  1  Com. 
Dig.,  471,  pi?  3;  Id.,  Action,  D.  2;  F.  1;  F.  N. 
B.,  62,  M;   1  Brownl.,  156;  Jac.  L.  Diet.,  Par- 
tition, 17  Johns.,  224;  8  Johns.,  558  ;  2  Cai.. 
385;  1  Id.,  7;  8  Id.,  139;  2  Dunl.,  960,  961.  967; 
Story  PI.,  347;  F.  N.  B.,  19,  B;    3  Com.  Dig., 
Droit.,  A,  B,  1 ;  Co.  Litt.  266  a,  158  b,  164  ;   6 
Co.,  3;  2  Saund.,  45,  notee;  F.N.B.,  9,  B;  Co. 
Ent.,  411;  Clifft.  Ent.  561.) 

2.  Even  if  the  action  would  be  barred  by  an 
adverse  possession  of  twenty  years,  yet  such 
possession  is  negatived  by  the  evidence,  the  plea 
and  the  verdict.     (5  Cow.,  74.  90-92;  2  Bibb, 
416;  12  Mass.,  235;  1  Coxe,  171:  4  Johns.,  230; 
1  Cow.,  605;  9  Johns.,  180;  4  Mass.,  378.) 

3.  The  question  of  adverse  possession  was 
for  the  jury,  and  not  the  court  to  decide  ;  and 
their  verdict  in  this  case,  would  come  up  by 
bill  of  exceptions,  cannot  be  reversed  on  the 
allegation  that  it  is  against  evidence.   A  bill  of 
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exceptions  must  not  be  on  controverted  facts, 
&c.;  but  the  jury  alone  are  to  draw  presump- 
tions from  facts.  (2  Cai.,  168,  169;  1  East,  568; 

I  Burr.,  397;  2  Cr.,  184;  12  Johns.,  242,  357;  & 
Id.,  495;  lid.,  5;  1  Cowp.,  103,  217;  5  Johns., 
467;  1  Johns.  Cas.,  289;  11  Johns.,  446;  2 Bac., 
Abr.,  529;  Cowp.,  217  ;  14  Johns.,  804.  807;  1 
East,  568;  9  Johns.,  102,  174;  WId.,  334,  377. 
380,  417,  475;  11  Wh.,  276,  199,  209,  59,  75;  & 
Bay,  483;  2  Serg.  &  R.,  527.) 

4.  The  circuit  judge  properly  refused  to  de- 
clare the  plaintiffs  absolutely  barred,  from  the 
evidence  adduced  on  the  trial ;  and  the  charge 
of  the  judge  to  the  jury  must  be  presumed  to 
have  been  correct,  as  nothing  appears  to  the" 
contrary.     The  presumption  insisted  on  wa& 
for  the  jury.     On  the  doctrine  of  presumption 
the  following  cases  were  cited :  1  Cai. ,  84;  1  Cai. 
Cas.,  1  ;  2  Cai.,  382;6*Johns.,  34,  133;[*545- 

II  Id.,  91,  446,  517  ;  4  T.  R.,  682,  468  ;  1  Phil. 
Ev.,  123,  151,  155,  127,   129  ;  12  Johns..  242, 
357  ;  13  Id.,  36,  37,  513  ;  19  Id.,  345  ;  3  Day, 
289;  2Cr.,  184;  1  Stark.   Ev.,  348,  34,  434, 
438;  3  Id.,  1224,  1216,  1237,  1243,  1247,  1251  ;. 
Id.,  pt.  2,  sec.  16  ;  Co.  Litt.,  164  ;  10  Id.,  338, 
414,  417,  377 ;  16  Id.,  210 ;  1  Bos.  &  P.,  338  ; 
6  Binn.,  419  ;  8  East,  348 ;  3  Johns.,  226,  388, 
424;  15  Id.,  479;  3  East,  192;  10  Id.,   216; 
Bull.  2f.  P.,  298  ;  3  Wils.,  362  ;  2  Bl.,  852  ;  a 
Mass.,  399  ;  10  Id.,  105  :  5  Cr.,  262  ;  3  Johns. 
Cas.,  118;  11  East,  478; 6  Ves.,  Jr.,  184; 5 B.  &- 
A.,  232  ;  2  Id.,  386  ;  6  East,   214;  2  Saund., 
175  b;  1  T.  R.,  141. 

5.  "  Owners   unknown"  cannot  assign  er- 
rors, unless  they  disclose  their  names,  and  the 
quantity  and  quality  of  interest  they  claim. 

6.  Admitting  error  could  be  brought  by  Clapp 
in  the  name  of  such  owners  unknown,  in  the 
manner  that  has  been  done  in  this  case  ;  yet, 
having  suffered  judgment  by  default  in  the 
Supreme    Court,   they  have  been    guilty    of 
laches,  and  are  now  precluded  from  their  rem- 
edy in  this  court.     An  objection  not  made,  or 
if  it  be  waived  in  the  court  below,  is  not  the 
ground  of  error.  (15  Johns.,  544,  518  ;  2  Cow., 
51.) 

7.  The  devise  under  which  Jemima  Martin 
and  Isaac  Bromagham  claim  the  share  of  their 
brother,  Thomas,  was  valid  in  law.     (2  Cai.. 
169  ;  Palm.,  205  ;  Cro.  Jac.,  659  :  1  Burr.,  60  ; 
Co.  Litt.,  Ill  a,  330  b,  note  285  ;  1  R.  L.,  514, 
515  ;  1  Johns.  Cas.,  33 ;  15  Mass.,  113.) 

8.  Clapp's  agreement  with  Peter  Bromag- 
ham,  if  for  any  greater  interest  than  Peter 
could  lawfully  grant,  was  in  fraud  of  the  other 
heirs,  he  knowing  the  existence  of  such  heirs ; 
and  it  was,  therefore,  void  as  to  them.  A  pur- 
chaser by  fraud  cannot  gain  a  title  by  the  pur- 
chase, or  by  possession  under  it,  however  long. 
(10  Johns.,  457,  462,  463;  3  Id.,  77;  2  Wh., 
29  ;  9  Wh.,  545  ;  11  Id.,  90  ;  2  Mass.,  506  ;  2 
Ves.,  Jr.,  280 ;  1  Burr.,  117,  118,  397.  474  ;  5- 
Cow.,  346,  350 ;  14  Mass.,  296,  300  ;  4  Johns., 
536;  14  Id.,  493;  1  Cruise  Dig.,  541;  13  Johns., 
537;  2  Ves.,  Sr.,  156;  2  Sch.  &  L.,  99,  487,  682, 
689  ;  5  Day,  *341,  345 ;  3  Atk.,  654  ;  8  [*546 
Cr.,  93;  15  Johns.,  568,  569.)    Clapp  had  no- 
tice of  a  better  title  when  he  purchased  ;  and 
the  effect  of  this  is  to  make  his  purchase  fraud- 
ulent. (3  Bibb.,  509  ;  Sugd.  L.  of  V.,  469,  499, 
506,  547,  490  ;  1  Cow.,  622,  641,  644  ;  2  Madd. 
Ch.,  255  ;  7  Johns.  Ch.,  68, 122,  201- ;  1  Wash., 
38  ;  1  Atk.,  538;  2  Atk.,  630;  3  Id.,  304  ;  2: 
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Ves.,  Jr.,  454  ;  1  Munf.,  38  ;  1  Johns.  Ch.,  350, 
482,  566,  302 ;  1  Fonbl.  Eq.,  b.  2,  ch.  6,  sec.  2, 
note  1,  sec.  3,  notem,  b.  3,  ch.  3,  sec.  1,  note  b; 

8  Wh.,  445,  447  ;  Newl.,  Cont.,  511  ;  9  Wh., 
498,  499  ;  1  Hopk.  Ch.,  55  ;  13  Ves.,  120  ;  12 
Johns.,  343,  345  ;  4  Johns.  Ch.,  38  ;  2  Id.,  512; 
Pow.,  Powers,  111  ;  2  Ves.,  Jr.,  440  ;  3  Conn., 
146  ;  4  Cow.,  722  ;  3  Johns.  Ch.,  345  ;  6  Johns. 
Ch.,    110;  3   Cow.,   537,'  544;  2  Sch.  &  L., 
474  ;  1  Id.,  413  ;  15  Mass.,  113  ;  11  Wh./90  ;  1 
Burr..  395,474.) 

9.  The  only  duty  required  of  the  Supreme 
Court  in  this  case,  under  the  Statute  for  the 
Partition  of  Lands,  by  virtue  of  which  this 
suit  was  instituted,  was  to  "  ascertain  and  de- 
termine the  respective  rights  of  the  parties, 
and  to  give  judgment  that  partition  be  made 
accordingly."  (Statutes  of  Partition  in  this 
State:  Bro.  ed.,  L.  N.  Y.,  82  ;  2  Livingston 
<fc  Smith's  ed.,  237,  242  ;  1  Van  Schaack's  ed., 
76,  103,  111,  144,  408^14 ;  2  Id.,  215  ;  1  Jones 
&  Varick's  ed.,  201-208  ;  2  Id.,  185  ;  1  Greenl. 
ed;,  165,  296  ;  2  Id.,  13,  340,  442  ;  3  Id.,  44, 
129,  465  ;  1  K.  &  R's  ed.,  217, 542  ;  3  Webster's 
ed.,  625  ;  4  Id.,  440  ;  5  Id.,  79,  207  ;  sess.  34, 
ch.  43  ;  1  Van  Ness  &  Woodworth's  ed.,  507  ; 
Sess.  37,  ch.  108  ;  Sess.  44,  ch.  130 ;  Sess.  49, 
ch.  157.  English  Statutes  of  Partition  :  31 
Hen.  VIII.,  ch.  1  ;  32  Hen.  VIII.,  ch.  32  ;  8 
&  9  Wm.  III.,  ch.  31  ;  3  &  4  Anne,  ch.  18  ;  7 
Anne,  ch.  18.) 

As  to  pleading  to  the  title  or  possession,  the 
counsel  cited  Co.  Ent.,  412,  418  ;  Id.,  181, 182  ; 
3  Johns.  Cas.,  128;  2  Cai.,  385;  2  Salk.,  685, 
and  11  Mod.,  104. 

As  to  estates  of  lunatics,  they  cited  4  Com. 
Dig.,  Ideot,  c;  1  R.  L.,  147,  sec.  6. 
547*]  *They  cited  and  commented  on  Co. 
Litt.,  167  a;  Id.,  252,  and  2 HUT.  &  M'H.,  254, 
relied  on  by  the  plaintiffs  in  error  to  show  that 
partition  is  a  possessory  action. 

They  said  Clapp's  entry  was  no  disseisin  of 
his  co-tenants.  (7  Wh.,  59  ;  4  Johns.,  390  ;  5 
Johns.  Ch.,  407  ;  2  Serg.  &R..461  ;  3/d,  111, 
381,  509  ;  4  Mass.,  416,  418  ;  1  Johns.  Cas.,  33, 
125  ;  86  in  note;  1  Johns.,  156,  540  ;  6  Id.,  197; 
1  R.  L.,  182,  sec.  2  ;  5  Cow.,  371,  374  ;  1  Burr., 
60,  103,  109,  113  ;  6  Com.  Dig.,  Seisin,  F,  2  ; 
1  Cow.,  733 ;  Co.  Litt.,  36,  18  b,  237  a,  b,  257 
b,  153  b,  283,  242  b,  note  1,  330  b,  and  note  285; 
Id.,  166,  246  a;  Cro.  Eliz.,  640,  64,  220 ;  Cro. 
Car.,  302 ;  12  Johns.,  365  ;  8  Id.,  229,  237  ;  3 
Johns.  Cas.,  124;  Clayt.,  Ill  ;  2  Cruise  Dig., 
497,  530,  534  ;  2  Salk.,  423  ;  1  Id.,  286,  246, 
139,  392  ;  Litt..  sees.  279,  398,  366  ;  13  Johns., 
537;  1  Salk.,  139;  5  Wh.,  116,  124  ;  3  Bac. 
Abr.,  504;  Cowp.,  217,  707;  1  East,  568;  4 
Com.  Dig.,  71  ;  1  Salk.,  423  ;  5  Burr.,  2064; 
Gilb.  Ten.,  27,  28  ;  Ld.  Raym.,  287,  829 ;  Bal., 
Lim.,  25  ;  2  Bl.,  390  ;  1  Sch.  &  L.,  413  ;  2  P. 
Wms.,  145  ;  7  T.  R.,  386,  389  ;  4  T.  R.,  680  ;  1 
Id.,  270;  I  Roll.  Abr.,  659,  pi.  15  ;  Alleyn,  8  ; 

9  Vin.   Abr.,  91,  92;  9  Johns.,  102,    163;  1 
Cow.,  285  ;  16  Johns.,  210  ;  14  Johns.,  304  ;  2 
Id.,  230.) 

They  insisted  that,  upon  the  whole  record, 
the  judgment  of  the  Supreme  Court  should  be 
affirmed. 

JONES,  Chancellor,  delivered  the  opinion  of 
the  court : 

The  defendants  in  error  in  this  cause,  claim- 
ing to  be  entitled  each  to  one  ninth  part  of  a 
farm  in  the  Town  of  Schodack,  in  Rensselaer 
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Co.,  presented  their  petition  to  the  Supreme 
Court,  at  the  August  Term  of  that  court,  in  the 
year  1823,  under  the  Act  of  Apr.  12,  1813,  for 
the  partition  of  lands,  stating  that  each  of  them 
was  seised  in  fee  of  the  ninth  part  of  the  prem- 
ises as  tenants  in  common,  and  that  Clapp,  the 
plaintiff  in  error,  was  tenant  in  common,  as 
purchaser  from  one  Peter  Bromagham,  of  the 
ninth  part  thereof  ;  and  that  the  owners  of  the 
residue  were  unknown  to  them,  the  petitioners; 
*and  praying  that  commissioners  might  [*548 
be  appointed  according  to  law.  to  make  parti- 
tion thereof.  Clapp,  the  plaintiff  in  error, 
pleaded  in  bar  to  the  demand  of  the  petition- 
ers for  partition  of  the  said  premises,  sole  seisin 
of  the  same  in  fee  in  himself,  at  the  time  of 
preferring  the  petition,  and  at  all  times  after- 
wards, with  a  traverse  of  the  alleged  seisin  of 
the  petitioners,  or  either  of  them,  as  tenants  in 
common  thereof  ;  and  to  this  plea  subjoined  a 
notice  of  his  intention  to  give  in  evidence,  at 
the  trial,  that  the  petitioners  never  were  seised 
of  the  premises,  but  that,  on  the  contrary,  he, 
at  the  time  of  exhibiting  the  petition,  was,  and 
still  continued  the  sole  owner  thereof,  and 
seised  in  his  demesne  of  the  same  as  of  fee,  and 
had  been  so  seised  for  25  years  previously  to 
the  exhibiting  of  the  petition,  adversely  to  the 
claims  of  the  petitioners,  and  of  all  persons 
whatever. 

The  petitioners,  in  their  replication,  protest- 
ing that  the  defendant  below  was  not  solely 
seised  and  possessed  as  by  him  alleged  in  his 
plea,  take  issue  upon  the  traverse,  and  say,  that 
they,  the  petitioners,  are  seised  of  the  premises 
as  tenants  in  common,  in  manner  and  form  as 
alleged  by  them  in  their  petition.  Upon  this 
issue  the  parties  went  to  trial,  and  the  bill  of 
exceptions  taken  at  the  trial,  presents  the  facts 
which  give  rise  to  the  questions  now  before  the 
court. 

It  appears,  from  the  testimony  disclosed  by 
the  record,  that  William  Bromagham,  deceased, 
the  father  of  the  petitioners,  was,  in  his  life- 
time, seised  of  the  premises  in  fee,  subject  to 
an  annual  rent  reserved  by  the  deed  of  convey- 
ance, and  made  payable  to  the  grantor  and  his 
heirs  and  assigns  forever;  that  William  Brom- 
agham, about  four  years  before  his  death,  be- 
came a  lunatic  ;  and  that  his  sons,  Peter  and 
Isaac,  by  the  common  consent  of  the  family, 
took  the  charge,  possession  and  management 
of  his  farm  ;  that  Peter  was,  on  application  to 
the  Court  of  Chancery,  appointed  the  commit- 
tee of  the  person  and  estate  of  the  lunatic;  that 
Peter,  shortly  before,  or  after  his  appointment 
as  committee,  purchased  the  share  and  interest 
of  Isaac  in  the  premises;  that  William  Broma- 
gham, the  lunatic,  died  Jan.  15,  1799,  leaving 
nine  children,  among  whom  were  the  petition- 
ers, and  Peter  and  Isaac  Bromagham  ;  that 
Peter,  the  committee  of  the  lunatic,  had  the 
*sole  possession  of  the  whole  of  the  [*549 
premises  at  the  time  of  the  death  of  the  luna- 
tic, and  claimed  to  be  the  absolute  and  exclu- 
sive owner  of  the  same  ;  that  he  continued  to 
hold  the  same  as  his  own,  adversely  to  all  other 
persons,  until  Nov.  29,  1802.  when  he  con- 
tracted for  the  bargain  and  sale  of  the  same  to 
John  Clapp,  the  plaintiff  in  error,  for  £1,000, 
and  agreed  to  deliver  the  possession  of  the  farm 
to  Clapp,  on  or  before  the  first  day  of  May 
then  next  ;  that  the  possession  of  the  farm  was 
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delivered  prior  to  the  first  of  May,  1803,  to 
Clapp  ;  that  the  premises  had  been  conveyed 
to  him,  and  the  consideration  money  fully  paid 
by  him,  and  that  ever  since  he  first  entered  into 
the  possession  thereof,  he  has  held,  possessed 
and  enjoyed  the  same,  as  the  sole,  absolute  and 
exclusive  owner  thereof,  and  paid  the  rents 
therefor  without  any  interruption  or  claim, 
until  the  petition  and  notice  for  the  partition 
thereof  by  the  petitioners  were  served  upon 
him  May  10,  1823. 

These  are  the  prominent  facts  of  the  case. 
The  judge  was  of  opinion  that  the  petitioners 
had  maintained  the  issue  on  their  part,  and 
were  entitled  to  the  three  ninths  of  the  premi- 
ses claimed  by  them  as  tenants  in  common  with 
Clapp  and  the  other  unknown  owners  ;  and  so 
charged  the  jury,  who  found  a  verdict  accord- 
ingly ;  and  the  Supreme  Court  have  confirmed 
the  opinion  expressed  by  the  judge  at  the  trial, 
and  given  judgment  on  the  verdict. 

The  questions  for  the  consideration  of  this 
court,  then,  are,  what  the  issue  between  the 
parties  was  ?  How  far  that  issue  was  sustained 
by  the  petitioners  ?  What  points  of  law  were 
involved  in  it,  and  how  they  were  settled  by 
the  Supreme  Court,  and  whether  the  decision 
of  them  was  correct  or  not. 

The  issue  was  upon  the  seisin  and  posession 
of  the  petitioners.  The  petition  alleged  that 
each  petitioner  was  seised  of  one  equal  undi- 
vided ninth  part  of  the  premises,  as  tenant  in 
common  in  fee.  The  defendant's  plea  is.  sole 
seisin  in  himself,  with  a  traverse  of  the  alleged 
seisin  of  the  petitioners ;  and  the  petitioners 
take  issue  on  the  traverse,  reiterating  the  alle- 
gations of  the  petition  ;  that  they  were  seised 
of  the  premises  as  tenants  in  common,  in  man- 
55O*J  ner  and  form  as  ^alleged  in  their  pe- 
tition. It  was  incumbent,  then,  upon  the  pe- 
titioners, on  this  issue,  to  prove  that  they  were 
seised  as  tenants  in  common  of  the  shares  of 
the  premises  claimed  by  them,  at  the  time  of 
presenting  the  petition.  The  evidence  on  their 
part  went  to  show  that  the  ancestor  was  the 
proprietor  of  the  farm,  and  died  seised  of  it, 
leaving  nine  children  his  heirs  at  law,  and  that 
they  were  three  of  those  children  and  heirs  ; 
and  supposing  them  to  have  established  those 
facts,  did  that  proof  show  them  to  be  seised,  at 
the  time  of  presenting  the  petition  of  the  three 
ninths  part  of  the  premises  claimed  by  them?  If 
they  had  gone  one  step  farther,  and  shown  an 
entry  by  them  upon  the  farm  so  descended  to  the 
heirs,  and  a  continuance  of  their  possession 
actual  or  constructive,  to  the  time  of  suing  for 
a  partition  of  it,  they  would  have  proved  the 
affirmative  of  the  issue  taken  by  them,  and 
have  established  a  prima  facie  right  to  partition, 
which,  unless  repelled  by  the  proof,  must  have 
prevailed.  But  no  entry  or  possession  is  shown 
by  them;  and  the  testimony  decisively  proves, 
as  the  Supreme  Court  concede,  that  the  defend- 
ant's possession  was  adverse  to  them  from  May 
3,  1803,  when  he  was  in  possession,  claiming 
title  under  a  conveyance  to  him  of  the  whole. 
I  attach  no  importance  to  the  objection,  that 
he  claimed  under  the  agreement  only  for  the 
purchase  of  the  farm,  and  did  not  produce  a 
deed.  Indeed,  little  stress  was  laid  upon  it  in 
argument.  The  title  was  equally  adverse  to 
the  petitioners,  whether  it  was  held  under  the 
agreement  or  the  deed  of  Peter,  claiming  to 
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convey  or  to  con  tract  for  the  conveyance  of  the 
entire  farm.  Then  could  the  petitioners  be 
seised  of  premises  which  were  held  adversely 
to  them  ?  The  fact  of  adverse  possession  was, 
I  am  aware,  denied  on  the  argument ;  and  the 
verdict  was  insisted  upon  as  decisive  against  it, 
and  as  settling  the  point  in  favor  of  the  peti- 
tioners. But  the  record  shows  that  the  verdict 
was  taken  by  consent,  subject  to  the  opinion 
of  thd  court  on  a  case  agreed  upon  by  the  par- 
ties ;  and  that  the  case  was  afterwards  turned 
into  a  bill  of  exceptions.  The  bill  of  excep- 
tions is  before  this  court,  and  discloses  to  us 
the  evidence  which  was  before  the  jury,  and 
the  opinion  expressed  to  them  upon  it  by  the 
judge.  It  appears  that  the  verdict  was  given 
*under  the  charge  and  opinion  of  the  [*551 
court,  which  must  be  taken  to  have  had  an  in- 
fluence upon  it ;  and  that  charge  is  now  before 
this  court,  upon  an  exception  to  it  as  errone- 
ous, for  relief  against  the  erroneous  finding  it 
is  alleged  to  have  induced. 

It  is  not  the  finding  of  the  jury,  but  the  opin- 
ion and  charge  of  the  judge  which  induced 
that  finding,  that  are  brought  before  us  for  re- 
view ;  and  we  are  not  to  look  to  the  formal 
verdict  on  the  record,  but  to  the  evidence  re- 
turned to  us  in  the  bill  of  exceptions,  for  the 
matters  that  bear  upon  the  points  on  which  we 
are  to  adjudicate.  Now,  the  bill  of  exceptions 
clearly  shows,  that  the  fact  of  the  sole  and  ex- 
clusive possession  of  the  farm,  by  Clapp,  the 
defendant  below,  as  the  absolute  owner  of  it, 
claiming  the  title  adversely  to  the  petitioners 
for  more  than  20  years  without  interruption, 
claim  or  disturbance  from  them,  was  fully 
proved;  and  it  was  assumed,  and  in  terms  con- 
ceded by  the  court  below,  on  their  decision  of 
the  cause.  That  fact,  therefore,  not  having 
been  drawn  in  question,  cannot  be  intended  to 
have  been  passed  upon  by  the  jury.  It  was 
the  legal  effect  of  that  fact  upon  this  case,  that 
was  the  point  in  dispute  between  the  parties  ; 
and  that  legal  effect  was  a  question  of  law.  In 
ordinary  cases  between  strangers,  litigating  in 
possessory  actions,  such  a  possession  would  be 
a  conclusive  defense  in  law  against  the  claim- 
ant. If  it  was  unavailing  to  this  defendant  in 
this  form  of  action,  the  inefficacy  of  it  must 
proceed  either  from  some  relation  between  the 
parties  as  joint  owners,  or  from  the  nature  and 
form  of  the  remedy  by  partition. 

These  parties,  it  is  said,  stood  in  the  relation 
of  tenants  in  common  to  each  other  ;  and  the 
possession  of  one  of  them  was,  in  judgment  of 
law,  the  possession  of  all  of  them;  and  in  sup- 
port of  the  position,  it  is  said,  that  the  title  of 
the  defendant  was  derived  from  the  same 
source  with  that  claimed  by  the  petitioners ; 
and  it  was  contended  that  the  defendant  en- 
tered under  the  title  vested  in  Peter,  as  the 
tenant  in  common  with  the  petitioners  ;  and 
that  his  possession  could  not  be  adverse  to 
them,  but  inured  to  their  benefit.  But  is  it 
true  that  the  defendant's  entry  was  as  tenant  in 
common  ?  There  is  no  color  for  the  sugges- 
tion. On  the  contrary,  the  bill  of  exceptions 
*clearly  shows  that  he  entered  as  pur-  [*552 
chaser  of  the  whole,  and  held  as  tenant  in  sev- 
erally, claiming  to  be  the  sole  and  exclusive 
owner ;  his  title  was,  from  its  commencement, 
adverse  to  the  petitioners  ;  he  never  held  in 
common  with  them,  nor  acknowledged  any 
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right  in  them  or  any  of  the  heirs  of  William 
Bromagham,  the  ancestor ;  he  purchased  of 
Peter  as  being  the  sole  proprietor,  and  who  at 
time  claimed  to  be,  and  was  supposed  to  be, 
the  exclusive  and  absolute  owner  of  the  farm; 
and  he  has,  from  that  time  to  the  commence- 
ment of  this  suit,  continually  claimed  and  held 
the  premises  in  exclusion  of  all  others,  and 
has  had  the  whole  seisin.  How  could  that  sei- 
sin and  possession  inure  to  the  benefit  of  the 
petitioners  ?  It  is  conceded  that  a  dissesin  by 
one  tenant  in  common  will  sever  the  joint  pos- 
session, and  turn  the  title  of  the  co-tenants  to 
a  right ;  but  it  is  contended  that  no  exclusive 
possession,  short  of  an  actual  disseisin,  will 
have  that  operation,  and  that  no  such  disseisin 
has  been  shown  by  this  defendant.  It  has  been 
said  in  modern  times,  that  the  characteris- 
tic properties  of  disseisin,  as  it  was  under- 
stood in  ancient  times,  has  been  lost,  or  be- 
come by  disuse  so  obscure  as  not  to  be  now 
discernible  ;  and  it  is  probable  that  some  of 
the  nice  distinctions  which  once  prevailed  may 
not,  at  this  day,  be  perfectly  understood.  In- 
deed, it  is  possible  that  some  shades  in  the  de- 
finitions of  the  dissessin  by  election  may  be 
lost  to  us.  Nor  is  the  character  of  disseisin,  in 
fact,  entirely  free  from  difficulties  ;  but  these 
arise  more  from  the  changes  it  has  undergone, 
than  from  any  intricacy  in  the  legal  sense  of 
it  in  its  origin.  The  history  of  the  English 
system  of  jurisprudence  abundantly  shows  that 
the  meaning  attached  to  the  term  has  varied 
with  the  state  of  society,  and  the  rules  appli- 
cable to  the  enjoyment  of  real  estates  ;  and 
much  subtilety  and  some  confusion  was  intro- 
duced into  its  doctrines  for  the  purpose  of  the 
remedies  which  were  engrafted  upon  it.  But 
it  was  in  every  stage  of  it,  in  substance,  the 
act  of  devesting  the  owner  of  his  seisin  and 
possession  of  the  land,  and  substituting  in  its 
place  the  ownership  and  possession  of  the  dis- 
seisor.  In  its  origin,  when  the  seisin  consti- 
tuted the  title  of  the  owner  to  his  freehold,  it 
was  the  forcible  expulsion  of  the  tenant,  or  the 
553*]  wrongful  entry  upon  him,  *and  the 
forcible  holding  by  the  intruder,  which  was 
called  a  diesseisin  ;  and  in  those  days,  force 
would  naturally  be  employed  to  effect  a  change 
of  possession  by  a  wrong-doer.  But,  in  after 
times,  when  the  titles  to  land  became  more 
complex,  and  possessions  more  diversified, 
other  acts  were  held  to  be  dissesins.  It  would 
be  as  preposterous  to  look  for  the  same  acts  of 
dissesin  in  our  day  that  usually  occurred  in  the 
simple  times  of  high  antiquity,  as  to  expect  to 
find  the  same  custom  and  manners  in  this  age 
that  were  the  characteristics  of  those.  The 
wrong-doer  does  not,  in  our  times,  forcibly, 
and  without  the  claim  of  right,  expel  his  neigh- 
bor from  the  tenement  he  covets,  nor  hold  the 
owner  out  with  a  strong  hand  of  power  ;  yet 
if  he  silently  enters  upon  the  possession  of  a 
stranger,  and  either  under  pretense  of  right 
which  he  knows  to  be  groundless,  or  without 
color  of  title,  usurps  and  claims  it  as  his  own, 
keeps  out  and  sets  at  defiance  the  former  pos- 
sessor and  all  others,  and  holds  exclusively, 
claiming  the  fee,  who  will  deny  him  to  be  a 
disseisor  ?  The  act  partakes  too  largely  of  all 
the  properties  of  the  ancient  disseisin  to  be 
distinguished  from  it.  The  owner  is  devested 
against  his  will  of  seisin  and  possession,  and 
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that  seisin  is  usurped  by  another  who  wrong- 
fully holds  it  as  his  own.  In  modern  times, 
an  ouster  by  any  means  short  of  an  actual 
force,  is  generally  identified  with  adverse  pos- 
session, which  is  understood  to  embrace  every 
possession  held  by  the  possessor  in  exclusion 
of  others.  But  an  ouster  effected  without  the 
employment  of  force,  often  is,  in  effect  and  to 
all  practical  purposes,  a  disseisin  ;  and  in  the 
case  now  under  consideration,  the  exclusive 
possession  and  holding  of  Peter,  under  a  claim 
of  title  to  the  whole  farm,  and  accompanied 
with  acts  of  ownership  co-extensive  with  the 
claim,  if  wrongful  against  the  petitioners,  was 
a  dissesin  of  them,  or  rather  it  was  technical- 
ly a  deforcement,  which  is  of  the  same  family 
with  disseisin,  and  as  regards  the  point  in  ques- 
tion in  this  cause,  has  the  same  properties. 

If,  as  is  contended,  the  estate  descended  on 
the  death  of  the  lunatic  to  his  nine  children, 
they  took  it  under  our  Statute  of  Descents,  1 
R.  L  52,  sec.  3,  in  coparcenary,  in  the  same 
manner  as  if  they  were  all  daughters  of  the  de- 
ceased father.  *Peter  was  in  posses-  [*554 
sion,  at  the  time  of  his  father's  death,  and  set 
up  a  claim  to  the  whole  estate,  not  by  descent 
as  heir  to  his  father,  but  as  purchaser  or  other- 
wise against  the  descent ;  and  it  is  at  least 
questionable  whether  his  entry,  disclaiming  all 
title  by  descent,  and  insisting  upon  a  distinct 
title,  could  accrue  to  the  benefit  of  the  other 
coparceners.  But,  if  it  did,  his  subsequent 
acts  and  avowed  claim  to  the  whole,  and 
entire  seclusion  of  the  coparceners  from  all 
participation  in  the  use  of  it,  or  the  rents  and 
profits  of  it,  and  his  sale  to  Clapp,  with  the 
entry  and  sole  possession  of  Clapp  as  owner, 
were  the  highest  and  most  unequivocal  acts  of 
disseisin,  or,  at  any  rate,  of  adverse  possession, 
that  could  possibly  be  done.  Peter,  in  the  first 
instance,  and  Clapp  afterwards,  entered  for 
himself,  exclusively  claiming  the  whole  ;  and 
the  sale  by  Peter  to  Clapp  was  perfectly  deci- 
sive of  the  character  of  his  entry,  and  the  ex- 
clusive nature  of  his  possession.  If  Peter  was 
a  copartner  with  his  brothers  and  sisters,  he 
usurped  the  whole  and  held  out  all  his  com- 
panions. The  other  children  of  the  lunatic 
never  had  any  possession  of  the  premises  sub- 
sequently to  the  death  of  the  father,  unless  the 
possession  of  Peter  inured  for  their  benefit. 
But,  if  he  was  a  deforciant,  his  possession  was 
adversary  to  them,  and  if  there  was  anything 
equivocal  in  that  possession,  or  his  original 
original  entry  and  possession  as  committee  of 
the  lunatic  could  qualify  it,  his  sale  of  the 
whole  to  Clapp,  and  Clapp's  entry  and  posses- 
sion, were  clearly  adverse. 

Ld.  Mansfield,  in  the  case  of  Doe  v.  Prosser, 
Cowp.,  219,  held  that  a  man  may  come  in  by 
a  rightful  possession,  and  yet  hold  over  ad- 
versely without  a  title.  He  gave  for  examples, 
a  tenant  purauter  vie,  holding  over  for  20  years 
after  the  death  of  cestui  que  vie,  which,  he 
says,  would  be  a  bar  to  the  remainder-man  or 
reversioner  in  ejectment  ;  vide  Jackson  v. 
Harsen,  6  Cow.,  823  ;  and  he  gave  also  the 
case  of  tenants  in  common,  observing  as  to 
them,  that  the  possession  of  one  tenant  in  com- 
mon, eo  nomine,  as  tenant  in  common,  can 
never  bar  his  companion,  because  his  posses- 
sion is  not  adverse  to  the  right,  but  in  support 
of  the  title.  But,  that,  if  he  denies  the  title  of 
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his  companion,  claiming  the  whole,  will  not 
555*]  pay  bis  companion  his  *share,  and 
continue  in  possession,  such  possession  is  ad- 
verse and  ouster  enough  ;  and  that  actual  hin- 
drance is  not  necessary.  And  Ld.  Kenyon,  in 
Peaceable  v.  Read,  1  East,  568,  gave  his  sanc- 
tion to  the  doctrine.  So  it  has  been  held  that 
an  entry  and  sole  occupation  of  the  whole, 
keeping  the  co-tenants  out,  gives  the  posses- 
sion the  character  of  a  disseisin,  or  an  adverse 
possession.  (5  Burr.,  2604;  1  Atk.,  493;  2 
Id.,  632). 

Anciently  the  rule  was,  that  an  actual  ouster 
or  forcible  "dispossession  of  the  co-tenant  was 
necessary  to  constitute  disseisin.  That  rule 
was  afterwards  relaxed,  and  the  exclusive  re- 
ceipt of  the  profits  by  one,  withholding  from 
his  companion  all  participation  in  them,  or  an 
actual  hindrance  of  the  companion  from  en- 
tering or  sharing  the  possession,  was  adjudged 
to  be  sufficient  evidence  of  an  adverse  hold- 
ing. And  afterwards  it  was  held  in  Doe  v.  Reid, 
11  East,  51,  that  one  tenant  in  common  in 
possession,  claiming  the  whole  and  denying 
possession  to  the  other,  is  evidence  of  an  ous- 
ter ;  and  that  it  is  not  indispensably  necessary 
to  make  the  possession  adverse,  that  there  be 
a  receipt  of  the  rents,  and  an  actual  hindrance 
of  the  co-tenant  from  entering.  Nor  has  this 
rule  beeq  recently  introduced.  It  obtained  in 
England  long  prior  to  the  separation  of  this 
country  from  that.  It  is  laid  down  in  Viner's 
Abridgement,  that  although  the  entry  of  one 
tenant  in  common  is  the  entry  of  both,  yet,  if 
one  enter  claiming  the  whole,  this  will  be  an 
entry  adverse  to  his  companion  (14  Vin.,  512, 
pi.  5),  and  the  editor  notes  in  the  margin,  that 
the  possession  of  one  heir  in  gavelkind,  claim- 
ing the  whole,  is  adverse. 

In  2  Atk.,  632,  Ld.  Hardwicke  ruled  that  a 
fine  and  non-claim  by  a  tenant  in  common  will 
bar  his  companion,  if  he  does  not  call  the  party 
to  an  account  for  the  profits  ;  for  this,  he  ob- 
serves, has  always  'been  admitted  to  be  evi- 
dence of  an  ouster. 

The  Supreme  Court  of  the  U.  S.,  in  Ricard 
v.  Williams,  7  Wh.,  60,  take  the  true  distinc- 
tion. There  is  no  doubt,  they  say,  that,  in 
general,  the  entry  of  one  heir  will  inure  to  the 
benefit  of  all  ;  and  that,  if  the  entry  is  made  as 
556*]  *heir,  and  without  claim  of  an  exclu- 
sive title,  it  will  be  deemed  an  entry,  not  ad- 
verse to,  but  in  consonance  with  the  rights  of 
the  other  heirs  ;  but,  it  is  as  clear  that  one  heir 
may  disseise  his  co-heirs,  and  hold  an  adverse 
possession  against  them,  as  well  as  a  stranger ; 
and  that,  notwithstanding  an  entry  as  heir,  he 
may  afterwards,  by  disseisin  of  his  co-heirs,  ac- 
quire an  exclusive  possession  on  which  the 
statute  will  run.  They  admit  that  an  ouster  or 
disseisin  is  not  to  be  presumed  from  the  mere 
fact  of  sole  possession  ;  but  they  say  that  it 
may  be  proved  by  such  possession  accompa- 
nied with  a  notorious  claim  of  an  exclusive 
right.  In  that  case,  the  entry  was  made  by  an 
heir  under  an  exclusive  claim  to  the  whole,  not 
by  descent,  but  by  title  distinct  or  paramount; 
and  it  was  held  that  there  was  no  incapacity 
in  the  heir  to  claim  an  estate  by  title  distinct 
or  paramount  to  that  of  his  ancestors  ;  and  if 
his  possession  is  exclusive  under  such  claim, 
and  he  holds  all  other  persons  out  until  the 
statute  period  has  run,  he  is  entitled  to  the  full 
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benefit  and  protection  of  the  bar.  (Vide  ante, 
252,  258,  and  the  cases  there  cited.) 

These  principles  appear  to  me  to  apply  to  this 
case  and  to  govern  it.  Here  was  an  entry  by 
Peter  claiming  the  whole  ;  he  was  in  posses- 
sion claiming  the  entire  estate  ;  he  denied  pos- 
session to  his  brothers  and  sisters  ;  he  sold  the 
farm  to  a  stranger  ;  received  the  full  value  of 
the  land,  and  delivered  over  the  possession  to 
the  purchaser,  who  has  ever  since  held  and 
it  as  his  own  ;  and  if  Peter  or  his  vendee  had 
the  power  to  make  a  disseisin  or  an  adverse 
possession,  this  possession  must  be  held  to  be 
adverse.  In  this  case,  there  was  more  than  the 
mere  fact  of  sole  possession.  It  was  accom- 
panied with  a  notorious  claim  of  an  exclusive 
right.  The  possession  was  exclusive  under 
that  claim,  and  all  other  persons  were  held  out 
until  20  years,  the  statute  limitation  to  the 
right  of  entry,  had  run. 

The  deed  of  conveyance  from  Peter  Bro- 
magham  to  Clapp  was  not  produced  ;  but  the 
agreement  was  sufficient  to  show  that  the  entry 
and  possession  were  under  a  claim  of  title  ;  and 
the  confidence  of  Clapp  in  the  validity  of  that 
title,  is  conclusively  shown  by  the  considera- 
tion he  paid  for  the  land.  *It  is  settled  [*557 
by  the  decisions  of  this  court,  that  it  is  enough 
that  the  possessor  be  in  under  a  claim  of  title 
to  clothe  it  with  the  character  of  an  adverse 
holding,  and  to  give  it  efficacy  as  a  defense, 
when  of  sufficient  age  to  be  a  bar  ;  and  that  an 
invalid  or  defective  title,  if  believed  to  be  good, 
will  be  equally  operative  with  a  valid  one  in 
giving  effect  to  a  possession  taken  and  held 
under  it.  La  Fi'ombois  v.  Jackson,  8  Cow. ,  589. 
If,  therefore,  Peter,  or  his  vendee,  erred  in 
supposing  that  he  had  acquired  a  good  title  to 
the  farm,  still  the  exclusive  possession  of  it, 
claiming  an  exclusive  right  to  it  under  that 
title,  however  defective  or  invalid  it  may  have 
been,  was  sufficient,  after  the  lapse  of  twenty 
years,  to  bar  the  entry  of  the  petitioner,  and  to 
put  them  to  their  writ  of  right. 

Conceding,  then,  for  the  sake  of  the  argu- 
ment, that  Peter  had  no  title  to  the  shares  of 
the  farm  now  claimed  by  the  petitioners,  but 
held  them  by  wrong ;  still,  if  his  possession 
was  a  disseisin  or  deforcement,  Clapp  is  en- 
titled to  the  protection  which  the  law  confers 
on  the  alienee  af  a  disseisor  or  def orciant ;  and 
if  the  previous  acts  and  possession  of  Peter 
were  not,  in  judgment  of  law,  an  ouster  of  his 
co-tenants  ;  yet  his  sale  of  the  entire  estate  to 
Clapp  ,the  defendant  below,  and  the  absolute 
purchase  of  the  premises  by  the  defendant  be- 
low for  the  full  value  of  the  whole  interest, 
and  his  entry  under  the  agreement  for  the  pur- 
chase, as  sole,  absolute  and  exclusive  owner, 
and  his  subsequent  claim  of  ownership,  charac- 
terized his  possession  as  adverse  to  the  petition- 
ers ;  and  in  either  case,  their  entry  was  tolled 
by  his  possession,  and  he  was  entitled  to  the 
protection  of  the  statute  bar  against  their  claim. 

But  it  was  contended  that  the  purchase  and 
possession  of  Clapp  were  fraudulent,  and  if 
that  objection  to  the  title  was  well  founded,  it 
might  be  fatal  ;  for  fraud  vitiates  whatever  it 
touches.  But  there  is  no  ground  for  the  im- 
putation. Clapp  was  a  stranger  to  the  family, 
until  the  time  of  the  purchase  ;  and  resided  at 
a  distance  from  them.  He  made  the  purchase 
nearly  three  years  after  the  ancestor's  death. 
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Peter,  the  vendor,  was  in  the  actual  and  ex- 
-558*]  elusive  possession  of  the  *premises  at 
the  time,  and  claimed  to  be  the  absolute  and 
•exclusive  owner.  He  was  understood  in  the 
neighborhood  to  be  so;  and  Clapp  treated  with 
him  as  such.  He  may  have  been  incautious 
and  indiscreet  in  completing  the  purchase  with- 
out sufficient  inquiry  and  due  precautionary 
measures  for  his  security  ;  but  that  was  im- 
putable  either  to  his  negligence  or  to  his  con- 
fidence in  the  representation  of  Peter  the  vend- 
or ;  and  the  consequence  of  a  failure  of  title 
would  have  fallen  upon  himself  alone.  It  is 
no  proof  of  fraud,  and  shows  no  sufficient 
ground  for  any  presumption  injurious  to  his 
integrity.  Purchasers  are  too  apt  to  disregard 
the  caution  of  the  law,  caveat  emptor ;  and  to 
rely  upon  the  apparent  ownership  of  the  pos- 
sessor and  his  assurances  of  his  title,  without 
instituting  proper  inquiries  into  its  validity. 
But  it  would  be  a  most  severe  and  alarming 
principle,  to  impute  fraud  or  notice  of  the  de- 
fect or  invalidity  of  the  title  to  the  neglectful 
purchaser.  The  rule  of  law  is  otherwise.  It 
does  not  charge  the  purchaser  of  real  estate 
with  notice  of  the  title,  nor  affect  him  with 
any  imputation  of  fraud  in  taking  a  bad  one. 
It  holds  want  of  notice  or  knowledge  to  be  im- 
material. The  purchaser  takes  the  title  at  his 
•own  risk  ;  and  if  it  proves  defective,  and  the 
true  owner  uses  due  diligence  and  interposes 
his  claim  in  time,  the  purchaser  must  lose  his 
estate.  But  even  in  that  case,  when  the  title 
is  palpably  defective,  the  party  who  has  the 
right  must  prefer  his  claim,  and  prosecute  his 
suit  within  the  time  prescribed  by  law,  or  the 
possession  of  the  purchaser  under  his  defeasi- 
ble title  will  cure  the  defect,  and  ripen  his 
claim  into  a  right.  • 

The  rules  of  law,  therefore,  relative  to  no- 
tice, or  the  sufficiency  of  disclosure  to  put  the 
party  on  inquiry,  are  inapplicable.  To  affect 
the  defendant  with  fraud,  clear  and  positive 
proof  was  necessary.  It  ought  to  have  been 
shown  that  he  knew  Peter's  title  to  be  bad,  and 
that  the  same  belonged  in  fact  to  all  the  heirs 
of  the  ancestor ;  or  that  the  petitioners  were 
•entitled  to  the  shares  they  now  claim  to  belong 
to  them  and,  with  such  knowledge,  colluded 
with  Peter  to  defraud  them.  Not  a  trace  of 
any  such  evidence  appears.  The  only  circum- 
stance from  which  any  knowledge,  by  Clapp, 
•of  the  family,  can  be  inferred,  is,  that  he  knew 
559*]  Isaac  to  be  *the  brother  of  Peter.  But 
the  knowledge  of  that  fact,  so  far  from  lead- 
ing to  any  doubt  of  Peter's  ownership,  seems 
to  me  strongly  to  confirm  the  truth  of  his  rep- 
resentation ;  for  Isaac  stands  by,  and  sees  Peter 
contract  for  the  sale  of  the  whole  farm,  with- 
out objecting  to  the  sale  or  intimating  to  the 
purchaser  a  doubt  of  Peter's  right  to  sell.  Fair- 
ness required  a  disclosure  of  the  adverse  claim 
of  the  other  members  of  the  family,  if  any 
claims  were  made  by  them  ;  and  the  purchaser 
had  reason  to  conclude  that  Peter  was,  as  he 
appeared  and  assumed  to  be,  the  real  and  sole 
owner  of  the  farm.  It  appears  that  part  of  the 
purchase  money  remained  unpaid  until  1805  ; 
and  that  Clapp,  prior  to  that  time,  had  become 
acquainted  with  William,  another  brother  of 
Peter  ;  and  from  these  circumstances,  and  the 
total  silence  of  the  petitioners,  and  all  the  other 
children  on  the  subject  of  their  present  claim, 
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I  infer  that  they  either  had  no  well  founded 
claim,  or  were  conscious  that,  for  some  cause, 
good  faith  forbade  them  to  prefer  it.  The  pur- 
chase was  a  matter  of  notoriety.  Clapp  re- 
moved from  a  distant  county  with  his  family, 
took  possession  of  the  farm,  and  openly  exer- 
cised all  the  customany  acts  of  ownership  over 
it,  avowedly  as  the  absolute  purchaser,  regu- 
larly paid  the  rents,  and  at  different  times  dis- 
charged the  purchase  money.  Was  this  the 
conduct  of  a  fraudulent  purchaser  ?  Was  any 
imposition  practiced  on  the  petitioners,  any 
artifice  made  use  of  to  deceive  them,  or  any 
act  done  to  mislead  them  ?  All  the  circum- 
stances attending  the  transaction  concur  in 
showing  that  they  were  not  known  by  Clapp  to 
have  any  right  or  pretensions  to  the  estate;  and 
the  fact  of  the  purchase  of  the  farm  at  its  full 
value,  and  the  deliberate  payment  of  the  entire 
consideration  by  different  installments,  is  con- 
clusive and  convincing  proof  of  his  good  faith, 
and  of  his  full  confidence  in  the  title  of  Peter, 
and  entire  ignorance  of  the  claims  of  the  pe- 
titioners. The  actual  payment  of  the  full  value 
for  the  purchase  of  a  farm,  with  knowledge 
that  the  title  was  invalid,  and  that  he  might  be 
at  any  moment  evicted,  would  have  been  an 
act  of  weakness  and  folly,  and  not  a  proof  of 
fraud  or  bad  faith.  But  on  the  other  hand,  the 
petitioners,  or  some  of  them,  or  those  they  rep- 
resent, lived  in  the  County  of  Rensselaer,  in 
the  vicinity  of  the  *premises,  at  the  [*56O 
time  of  the  sale  to  Clapp,  stood  by  and  saw  him 
enter  into  possession,  take  the  title  from  Peter, 
pay  him  the  consideration, and  exhaust  his  sub- 
stance in  improvements  ;  and  yet,  for  twenty 
years,  they  observe  a  total  silence  on  the  sub- 
ject of  their  present  pretensions,  utter  no  com- 
plaint against  the  purchaser,  and  take  no  step 
to  test  his  title  or  inforce  their  own  claims. 
They  surely  come  with  an  ill  grace  now  into  a 
court  of  justice,  to  revive  a  stale  demand,  and 
reap  the  fruits  of  the  industry  of  an  innocent 
purchaser,  who  has  been  lulled  into  security 
by  their  silence  and  acquiescence ;  and  will,  if 
they  succeeded,  have  devoted  his  life  to  their 
service. 

Can  these  petitioners  be  heard  to  charge  this 
purchaser  with  fraud,  or  be  permitted  to  found 
any  claim  upon  the  presumption  of  his  knowl- 
edge of  their  rights?  If  they  have  established  a 
title,  and  if  this  suit  is  the  proper  mode  of  avail- 
ing themselves  of  it,  and  they  are  in  season  to  as- 
sert their  claim,  the  courts  will  enforce  it.  But 
the  defendant  below  is  entitled  to  all  the  protec- 
ion  this  court  can  give  to  a  bona  fide  purchaser 
for  a  valuable  and  full  consideration  ;  and  his 
defense  is  entitled  to  attention. 

To  return  then  to  the  issue  between  the  par- 
ties. I  concur  in  the  opinion  of  the  Supreme 
Court,  that  the  possessory  right,  or  the  right 
of  entry  of  all  the  petitioners,  was  barred  by 
the  lapse  of  time  ;  upwards  of  twenty  years 
possession  having  run  against  them  all,  and 
more  than  ten  years  having  elapsed  since  the 
death  of  the  husband  of  Jemima,  who  was 
under  coverture  when  the  disseisin  or  adverse 
possession  commenced.  Then  did  the  peti- 
tioners prove  the  issue  on  their  part,  and  show 
that  they  were  seised  of  three  ninths  of  the 
premises  as  tenants  in  common  with  the  de- 
fendant ? 

Seisin  imports  possession ;  and  when  averred 
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in  pleading,  is  predicated  of  the  possession  in 
fact  of  the  premises.  Thus,  in  writs  of  right, 
the  demandant  claims  the  right  and  inherit- 
ance, and  avers  his  seisin  in  the  past  time,  not 
the  present;  alleging  that  he  was  seised  within 
twenty-five  years,  and  not  that  he  is  seised.  So, 
in  the  writ  of  entry,  a  similar  form  is  used  in 
alleging  the  seisin  ;  and  the  reason  is,  that  in 
both  cases  the  plaintiff  has  been  ousted  of  his 
5O1*J  possession,  and  cannot,  *with  truth, 
aver  himself  to  be  seised.  But  in  partition,  the 
plaintiff  or  petitioner  must  allege  that  he  is 
seised,  which  imports  a  present  possession  as 
tenant  in  common  or  coparcener;  and  hence  it 
is  that  non  irwmul  tenent  is  the  appropriate 
issue  in  partition,  because  the  parties  cannot 
hold  together  unless  their  possession  as  well  as 
their  titles  are  in  common.  The  fact  of  an  ad- 
verse holding  by  one  against  the  other  shows 
that  they  cannot  hold  together,  and  pro  indivi- 
so;  for  the  party  in  possession  holds  the  whole 
in  exclusion  of  the  others.  A  mere  right  of  en- 
try, if  shown,  will  not  satisfy  the  terms  of  the 
issue;  for  there  is  no  seisin  in  the  party  who  is 
ousted. 

Now,  it  is  admitted,  that  the  possession  was 
held  by  Clapp  adversely  to  the  petitioners,  at 
the  time  of  presenting  the  petition.  It  follows, 
that,  if  adverse  possession  has  the  same  opera- 
tion and  effect  as  a  disseisin  before  a  descent 
is  cast  or  the  entry  is  tolled  by  lapse  of  time, 
the  petitioners  were  not  seised  of  any  part  of 
the  premises,  at  that  time,  as  tenants  in  com- 
mon; and  they  failed  in  the  issue.  The  verdict 
of  the  jury,  therefore,  ought,  in  such  cases,  to 
have  been  against  them,  and  no  judgment  of 
partition  given. 

Coke,  in  his  Commentary  on  Littleton,  says, 
that  if  one  coparcener  disseise  another,  during 
the  disseisin  a  writ  of  partition  does  not  lie  be- 
tween them.  The  text  of  Littleton  and  the 
Year  Books  sustain  the  position;  and  the  rea- 
son given  for  it  is,  that  they  do  not  hold  to- 
gether and  undivided.  (Co.  Litt.,  167  b;  4  Hen. 
VII.,  fol.  9  b;  11  Ass.,  23.)  Yet  the  dissesee  has 
a  right  of  entry,  and  is  entitled  to  his  share  of 
the  estate  when  reduced  to  possession  ;  and  if 
it  be  a  decisive  objection  to  a  partition,  that 
one  of  the  tenants  in  common  is  disseised  by 
the  other,  on  the  ground  that,  during  such  dis- 
seisin, they  do  not  hold  together,  the  same  ob- 
jection applies  with  equal  force,  and  upon  the 
same  reason,  to  the  case  of  adverse  possession; 
for,  in  that  [case,  as  in  disseisin,  they  do  not, 
during  the  continuance  of  the  adverse  posses- 
sion, hold  together.  The  law,  as  laid  down  by 
Coke,  is  recognized  by  Baron  Comyn  in  his 
valuable  Digest;  and  Viner  in  his  Abridgment, 
treating  of  partition  by  coparceners,  observes 
562*]  that  the  word  "tenet"  in  a  writ  *always 
implies  a  tenant  of  the  freehold;  and  therefore, 
if  one  of  them  be  disseised  by  the  other,  no 
writer  partition  lies.  (16  Vin.,  225,  Partition,!.) 

In  the  case  of  BradsJiaw  v.  Callagfiam,  in  this 
court,  8  Johns.,  558,  the  rule  was  admitted  that 
if  one  coparcener  is  disseised  by  another,  no 
writ  of  partition  will  lie;  and  the  reason  there 
given,  is,  that  in  England  the  word  "  tenet"  in 
a  writ  always  implies  tenant  of  the  freehold. 
It  is  settled,  then,  that  a  writ  of  partition  would 
not  lie  in  common  law  by  a  coparcener  who 
was  disseised  by  her  companion  ;  and  that  a 
plea  of  sole  seisin  was  good. 
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In  this  case,  the  petitioners  never  had  a  seisin 
or  any  part  of  the  premises,  unless  they  ac- 
quired it  by  the  entry  or  possession  of  Peter; 
for  he  had  exclusively  the  possession  at  the 
death  of  his  father;  and  if  he  had  that  posses- 
sion for  himself  solely,  and  kept  out  the  rest 
of  the  heirs,  he  was  a  def  orciant,  and  they  had 
neither  a  seisin  in  fact  nor  in  law  of  the  undi- 
vided shares  they  claim.  But  if  they  ever  could 
be  regarded  as  constructively  in  possession  by 
the  entry  of  Peter,  their  coparcener,  they  were 
ousted  by  his  subsequent  acts  and  sale  to  Clapp; 
and  from  that  period,  at  all  events,  the  posses- 
sion has  been  adverse  ;  and  they  have  had  no 
seisin  of  the  premises. 

It  was  strenuously  contended  on  the  argu- 
ment, that  this  adverse  possession  was  a  dis- 
seisin, and  some  of  the  later  cases  countenance 
the  opinion,  that  an  adverse  possession  is  a  dis- 
seisin. To  many  purposes,  it  may  be  so  consid- 
ered ;  and  though  there  are  points  in  which 
they  differ,  yet  in  the  aspects  under  which  we 
are  now  viewing  them,  they  are  substantially 
the  same,  and  produce  the  same  effect  upon 
the  title.  The  disseisor,  if  he  continue  himself 
to  occupy  the  premises,  may  at  any  time  be- 
fore the  right  of  entry  is  lost  by  lapse  of  time, 
be  evicted  by  the  disseisee;  and  so  may  the  ad- 
verse possessor;  and  in  such  cases, where  no  de- 
scent is  cast,  the  adverse  possession,  if  suffered 
to  run, will  mature  into  right  as  soon  as  the  dis- 
seisin. It  is  not  material,  therefore,  for  the  pur- 
poses of  this  suit,  to  enter  into  a  critical  inquiry 
of  the  relative  properties  of  disseisin  and  ad- 
verse possession,  or  to  note  the  distinctions  be- 
tween them.  It  is  well  *settled  that  the  [*563 
adverse  possession  of  one  tenant  in  common  or 
coparcener  is  an  ouster  of  the  co-tenants  ;  and 
that  a  continuance  of  it  for  twenty  years  as 
effectually  tolls  the  entry  as  disseisin  of  the 
same  duration,  or  a  descent  cast  upon  the  heir 
of  the  disseisor.  In  this  case  there  has  been  an 
adverse  possession  for  more  than  twenty  years. 
I  am  not  now  called  upon,  therefore,  to  ex- 
press an  opinion  of  the  effect  of  an  adverse 
possession,  for  a  shorter  period,  upon  the  ques- 
tion of  seisin  in  an  issue  on  the  plea  of  non 
tenent  insimul,  or  upon  the  suit  of  the  party 
who  is  out  of  possession  for  a  partition.  I  have 
already  intimated  my  views  to  some  extent  on 
these  points,  and  shall  press  them  no  further. 

But  suppose  the  adverse  possession  to  differ 
from  the  disseisin  in  this;  that  until  it  tolls  the 
entry  it  will  not  disturb  the  seisin  of  the  co- 
tenants,  who  are  kept  out  by  the  usurper,  nor 
obstruct  the  prosecution  of  a  writ  of  partition 
(which  is  the  broadest  concession  that  can  be 
asked  for),  still  the  right  of  entry  in  this  case 
was  tolled;  and  how,  then,  can  it  be  contended 
that  the  seisin  of  the  petitioners  continued,  or 
that  partition  could  be  demanded  by  them  ? 
They  were,  in  the  language  of  the  law.devested 
of  all  the  title  to  the  land  but  the  mere  right ; 
and  were  put  to  their  writ  upon  that  right  as 
their  only  remedy  for  the  recovery  of  the  part 
of  the  estate  they  claimed.  It  is  clear  that  the 
party  who  has  lost  both  the  possession  and  the 
right  of  possession,  and  has  a  mere  right  only, 
is  not  seised  of  the  estate,  either  in  fact  or  in 
law.  How, then, could  these  petitioners  sustain 
the  averment  of  seisin  in  the  petition,  or  the 
issue  taken  on  the  traverse  ?  Why  was  not  the 
proof  of  adverse  possession  for  twenty  years  a 
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decisive  defense  ?  And,  if  so,  how  could  the 
suit  for  partition  be  maintained  before  they 
had  regained  the  seisin  and  possession  of  the 
land? 

But  this  was  a  proceeding  under  the  statute 
of  this  State  for  the  Partition  of  Land,  and  not 
a  writ  of  partition  at  common  law;  and  it  was 
assumed  in  argument,  that  the  jurisdiction  of 
courts  of  law,  on  petition  for  partition,  has 
been  extended  by  the  Act  to  cases  of  the  mere 
right,  equally  with  those  of  the  seisin  and  pos- 
564*]  session  of  the  petitioners.  A  brief  *view 
of  the  provisions  of  the  Act  will  be  necessary, 
to  test  the  accuracy  of  this  position. 

The  Act,  1  R.  L. ,  507,  provides,  that  where 
any  lands,  tenements  or  hereditaments  shall 
be  held  in  joint  tenancy,  tenancy  in  common, 
or  coparcenary.it  shall  be  lawful  for  any  one  or 
more  of  the  parties  interested  therein,  to  pre- 
sent a  petition  to  the  Supreme  Court,  or  Mayor's 
Court,  or  Court  of  Common  Pleas  of  the  city 
or  county  in  which  the  lands  are  situated,  set- 
ting forth  the  rights  and  titles  of  the  parties 
therein,  and  praying  that  the  same  may  be  di- 
vided by  commissioners  to  be  appointed  by  the 
court.  A  rule  is  to  be  entered  on  proof  of  serv- 
ice of  the  petition,  that  the  parties  defendants 
appear  and  answer  the  petition  ;  and  the  de- 
fendants may  appear  and  answer  within  such 
time  as  the  court  may  allow  them  for  that  pur- 
pose ;  and  such  further  pleadings  may  be  had 
thereupon  between  the  parties,  according  to 
the  rules  and  practice  of  the  court,  as  in  other 
actions  and  suits  depending  therein,  until  an 
issue  or  issues  in  law  or  in  fact  shall  be*  joined 
between  the  parties,  or  some  of  them;  and  it  is 
specially  provided,  that  such  of  the  parties  as 
shall  answer  the  petition  may  plead  thereto 
non  tenent  insimul,  and  give  any  special  matter 
in  evidence,  under  that  plea,  which  might  be 
otherwise  pleaded  ;  giving  notice  with  the 
plea  of  such  special  matter.  The  issues  are  to 
be  tried  as  in  other  actions,  and  power  is  given 
to  the  court  to  grant  new  trials,  as  in  other 
cases  ;  and  after  the  final  determination  of  all 
such  issues,  the  court  is  to  ascertain  and  deter- 
mine the  rights  of  the  parties,  and  give  judg- 
ment that  partition  be  made  between  them,  or 
such  of  them  as  shall  appear  to  have  any  right 
therein,  according  to  such  rights.  In  this  ab- 
stract of  the  first  stage  of  the  proceedings,  sev- 
eral of  the  prominent  features  of  the  common 
law  writ  of  partition  are  plainly  discernable. 
The  estate  to  be  divided  must  be  held,  by  the 
partition,  in  common,  and  the  general  defense 
against  the  petition  for  a  division,  is,  that  the 
petitioners  and  the  defendants  do  not  hold  to- 
gether. This  was  the  substance  of  the  demand, 
and  of  the  general  defense  in  the  writ  of  peti- 
tion. The  intention  was  to  substitute  the  pe- 
tition for  the  writ;  but  to  preserve  the  general 
outline  and  leading  features  of  the  action  of 
565*]  *partition,  as  far  as  the  forms  of  the 
statute  proceedings,  and  a  due  regard  to  the 
rights  and  interests  of  the  parties,  would  per- 
mit, and  especially  to  adhere  to  the  avowed 
purpose  of  the  partition  ;  the  severance  of  the 
possession  by  a  division  or  sale  of  the  prem- 
ises ;  and  not  to  introduce  an  entire  new  sys- 
tem, extending  |to  the  other  objects  and  gov- 
erned by  different  principles.  In  conformity 
with  this  view  of  the  subject,  the  Act  hath 
hitherto  been,  it  is  believed,  uniformly  applied 
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to  the  purpose  of  dividing  lands  held  in  com- 
mon among  the  part  owners ;  and  not  to  the 
purposes  of  litigating  contested  claims  ;  and 
petitioners  have  supposed  themselves  bound  to 
state  in  their  petitions,  and,  if  required,  to  show 
in  proof  that  they  were  seised,  at  the  time  of 
presenting  their  petition,  of  the  undivided 
shares  they  claim  to  have  set  apart  to  them. 
The  petition  invariably  avers  the  seisin  of  the 
petitioners,  and  the  petitioners,  in  this  case, 
have  conformed  to  the  rule ;  so  uniform  has 
the  practice  been,  that  no  question  has  ever 
been  raised  on  the  precise  point.  But  the  Su- 
preme Court,  in  adjudicating  upon  the  aver- 
ments necessary  to  be  made,  and  the  effect  of 
those  that  have  been  made  in  the  particular  in- 
stances which  have  come  under  the  considera- 
tion of  that  court,  have,  in  effect,  decided  that 
the  petitioners  must  aver  a  seisin  of  the  parts 
of  the  premises  they  claim.  Thus,  in  a  case 
which  occurred  under  the  Act  of  1801,  that 
court  decided  that  an  averment  of  seisin  gen- 
erally, implies  a  seisin  in  fee  ;  and  in  the  case 
of  Sradshaw  v.  Callagham,  8  Johns.,  558, where 
the  objection  was,  that  the  rights  and  titles  of 
the  parties  were  not  set  out  at  large  in  the  pe- 
tition, nor  the  seisin  of  the  ancestor  averred, 
but  the  seisin  of  the  petitioners  and  their  co- 
tenants  only,  a.nd  that  the  allegation  of  seisin 
was  in  general  terms,  it  was  held  by  this  court, 
on  a  writ  of  error,  in  affirmance  of  the  judg- 
ment of  the  Supreme  Court,  that  the  words  of 
the  statute  are  satisfied  by  alleging  the  seisin  of 
the  present  owners,  which  constitutes  their  title, 
and  that  the  general  allegation  of  seisin  was 
sufficient ;  plainly  implying  that  an  allegation 
of  seisin  is  necessary,  and  that  seisin  must  con- 
stitute a  part  of  the  title  of  the  petitioners. 

*The  Supreme  Court,  in  the  case  of  [*566 
Ferris  v.  Smith,  17  Johns.,  221,  proceed  upon 
the  same  ground,  and  hold  that  the  plea  of  non 
tenent  insimul  is  not  supported  by  showing  the 
quantity  of  interest  to  varv  from  the  statement 
of  the  petition  ;  but  is  maintained  by  showing- 
that  the  defendant  who  pleads  it  had  parted 
with  all  his  interest.  Indeed,  the  Act  appears 
to  me  to  admit  of  no  other  construction.  The 
tenements,  which  the  petitioners  seek  to  divide, 
must  be  held  in  common  between  them  and 
their  co-tenants,  and  those  terms,  if  they  do 
not  require  an  actual  seisin  and  possession  at 
the  time,  certainly  cannot  be  satisfied  without 
a  right  of  entry.  When  the  right  of  entry  is 
tolled,  the  estate  of  the  owner  is  said  to  be  to- 
tally devested,  and  put  to  a  right.  (2  Bl.  Com., 
197;  Co.  Litt.,  345.)  An  actual  disseisin  pro- 
duced that  effect,  and  an  adverse  possession  of 
twenty  years  continuance  has  the  same  opera- 
tion. An  owner  thus  put  to  a  right,  has  no 
seisin  either  in  fact  or  in  law.  He  does  not,  in 
any  legal  sense  of  the  term,  hold  the  estate ; 
and,  consequently,  if  he  once  was  a  tenant  in 
common,  or  a  coparcener  with  the  disseisor  or 
adverse  holder,  he  has  ceased  to  be  so,  and  the 
entire  seisin  of  the  premises  is  in  the  tenant  in 
possession,  who  holds  the  same  in  severally ;  and 
the  tenant  who  has  been  ousted  and  held  out 
until  his  right  to  re-enter  is  lost,  must  reinstate 
himself  by  action  in  his  seisin,  before  he  can 
truly  aver  himself  to  be  seised,  or  claim  to  hold 
in  common  with  his  former  co-tenants.  It  fol- 
lows that  a  special  plea  of  sole  seisin,  or  the 
general  issue  of  non  tenent  insimul, to  a  petition 
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for  partition  under  the  Act,  equally  with  sim- 
iliar  pleas  to  a  count  in  partition  at  common 
law,  is  supported  by  proof  of  a  disseisin  of  the 
petitioners,  or  an  adverse  possession  against 
them  for  twenty  years  ;  and  that  proof  having 
been  made  in  this  case,  the  judge  ought  to 
have  directed  the  jury, that  if,  in  their  opinion, 
an  adverse  possession  for  twenty  years  was 
sufficiently  proved,  they  ought  to  find  a  ver- 
dict for  the  defendant  against  the  petitioners. 

This  construction  of  the  Act  is  fortified  by 
the  provisions  contained  in  the  13th  section  of 
it,  by  which  it  is  enacted,  that  nothing  con- 
tained in  the  Act  shall  be  construed  in  any 
manner  to  authorize  the  revival  of  prosecution 
567*]  of  any  claim  *to  lands  which  might 
otherwise  be  barred  by  the  Statute  of  Limita- 
tions, or  by  the  acquiescence  of  any  party  hav- 
ing such  claim  ;  or  to  aid  the  prosecution  of 
any  claim  that  may  not  be  so  barred  ;  but 
every  such  claim  shall  be  and  remain  in  the 
same  situation  as  if  the  Act  had  not  been  passed. 
The  object  of  this  section  of  the  Act  was  to 
remove  all  doubts  on  the  construction  of  the 
1st  section,  and  to  express  in  clear  and  decided 
terms  the  intention  of  the  Legislature  to  con- 
fine the  provisions  and  operation  of  the  Act  to 
its  legitimate  object,  the  division  or  partition 
of  lands  avowedly  held  in  common,  and  to  ex- 
clude all  questions  involving  the  right  to  the 
seisin  or  possession  of  the  premises.  The  quan- 
tity of  interest  to  which  the  part  owners  may 
be  respectively  entitled,  and  the  conflicting 
claims  of  right  or  title  when  the  possession  is 
not  drawn  in  question,  but  is  admitted  to  be- 
long to  him  who  shall  be  adjudged  to  have  the 
title,  are  to  be  settled  by  proper  issues  between 
the  litigants,  preliminarily  to  the  first  judg- 
ment of  partition. 

But  the  Legislature  deemed  it  unfit  that  the 
possession  should  be  disturbed  by  proceedings 
for  partition  of  premises  held  adversely  to  the 
petitioners  ;  or  that  a  party  who  has  no  right 
to  enter  upon  the  land,  and  enjoy  it  in  common, 
should  be  entitled  to  have  a  part  of  it  set  off  to 
him  to  hold  in  severally.  The  right  to  have 
the  estate  divided  presupposes  an  acknowl- 
edged right  to  the  possession  and  enjoyment  of 
the  part  of  it  to  which  the  petitioner  claims  to 
be  entitled.  It  is  the  partition  of  lands  in  the 
possession  of  the  part  owners,  that  the  Act  in- 
tends, and  not  the  recovery  of  the  possession 
of  premises  which  are  held  adversely  to  the  pe- 
titioners ;  and  the  Act,  therefore,  limits  the 
partition  it  authorizes,  to  estates  and  interests 
actually  held  in  common  ;  requires  the  peti- 
tioners to  set  forth  the  rights  and  titles  of  the 
parties,  and  gives  the  defendants  who  appear 
the  plea  of  non  tensnt  insimul  as  the  general  is- 
sue ;  thereby  authorizing  an  issue  which  shall 
oblige  the  petitioners  to  show  a  seisin  in  them- 
selves, to  establish  a  right  to  a  partition  ;  and 
the  lawgivers,  for  greater  caution,  in  terms,  for- 
bid any  construction  to  be  given  to  the  Act, or 
use  to  be  made  of  it,  which  shall  in  any  way 
control  or  interfere  with  the  operation  of  the 
568*]  Statute  of  Limitations,  *pr  aid  the  pe- 
titioners in  obviating  the  impediments  to  the 
recovery  of  the  premises  they  claim,  from  the 
provisions  of  that  statute,  or  from  their  own 
acquiescence.  Would  the  terms  of  those  pro- 
visions of  the  Partition  Act  be  satisfied,  by  ad- 
judging a  partition,  on  the  prayer  of  a  petition- 
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er,  whose  right  of  entry  has  been  tolled  by  ad- 
verse possession,  against  the  defense  of  the 
party  in  possession,  on  that  ground  ?  If  the 
proceedings  under  the  Act  are  to  have  that  op- 
eration, must  not  the  defendant, though  clothed 
with  the  absolute  right  of  sole  possession,  lose 
the  benefit  and  protection  of  the  Statute  of 
Limitations,  against  the  claim  of  the  disseisee 
or  ousted  co-tenant  ?  Of  what  avail  is  his  plea 
of  non  tenent  insimul  in  such  an  exigency  ?  In 
an  action  of  ejectment,  or  a  writ  of  entry  to 
recover  the  possession  of  the  premises,  his  de- 
fense would  be  conclusive  ;  but  if  his  assail- 
ant resorts  to  a  petition  for  partition  under  the 
Act,  he  is  driven  from  his  defense,  and  his  pos- 
sessory title  is  rendered  useless  and  unavailing. 
When  such  a  course  of  proceeding  is  held  ad- 
missible, is  not  the  Act  so  construed  as  to  au- 
thorize the  revival  and  prosecution  of  a  claim 
to  the  possession  of  land,  which  might  other- 
wise be  barred  by  the  Statute  of  Limitations, 
or,  at  least,  to  aid  the  prosecution  of  a  claim 
not  yet  barred  ;  and  does  such  claim,  after  the 
judgment  in  partition,  remain  in  the  same  sit- 
uation as  if  the  Act  had  not  been  passed  ?  It 
was  urged,  indeed,  that  the  petitioners  in  this 
case,  though  they  had  lost  the  right  of  entry, 
were  yet  in  time  to  insist  upon  their  title,  and 
to  recover  in  a  writ  of  right  ;  and  that  upon 
showing  such  right  upon  the  trial  of  the  issue, 
they  were  entitled  to  a  verdict  and  judgment 
under  the  Act.  But  if  the  Act  will  bear  that 
construction,  will  it  not  repeal  or  supersede  the 
Statute  of  Limitations  as  applicable  to  tenants 
in  conAnon,  with  the  single  exception  of  that 
clause  of  it  which  applies  to  a  writ  of  right  ? 
Will  it  not  defeat  the  possessory  title  acquired 
by  disseisin  or  adverse  possession,  as  between 
part  owners  ?  Could  the  claim,  then,  of  the 
disseisee  or  ousted  part  owner,  be  said  to  re- 
main in  the  same  situation  as  if  the  Partition 
Act  had  not  been  passed  ;  or  would  not  the 
prosecution  of  such  claim  be  aided  by  that  Act, 
and  would  not  the  obstruction  interposed  by 
the  adverse  possession  which  would  impede  its 
*prosecution  at  law,  be  removed  ?  [*569 
Might  not  the  Partition  Act  be,  in  all  cases,  used 
by  the  demandant  whose  entry  was  tolled, as  a 
substitute  for  the  writ  of  right  to  try  his  title 
and  reinstate  himself  in  his  right  ?  And  if  so, 
would  not  the  petition  for  partition  be  diverted 
from  its  original  design,  and  become  the  proc- 
ess for  the  trial  of  titles,  and  the  recovery  of 
possessions  between  the  part  owners  of  lands  ? 
But  again  ;  if  the  true  construction  of  the 
Act  should  be  held  to  admit  of  an  issue  be- 
tween the  parties  upon  the  mere  right,  must  it 
not  still  be  at  the  election  of  the  defendant  to 
tender  that  issue,  or  an  issue  upon  the  right  of 
possession  ?  The  Act  allows  him  to  plead  any 
special  plea,  or  the  general  plea  of  non  tenent 
insimul,  with  "notice  of  any  special  matter  that 
might  be  pleaded.  Now,  if  under  this  permis- 
sion, the  raise  might  be  joined  upon  the  mere 
right,  yet  the  defendant,  clearly,  is  not  limited 
to  that  issue,  but  is,  in  terms,  allowed  to  plead 
the  general  issue,  peculiar  to  the  writ  of  par- 
tition, or  to  plead  any  special  plea  he  chooses. 
In  this  case  he  has  elected  to  plead  sole  seisin, 
and  to  traverse  the  seisin  of  the  petitioners  ; 
and  on  that  traverse  the  issue  was  joined. 
Must  not  the  parties,  then,  be  confined  to  that 
issue  ?  And  could  the  petitioners  under  it 
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recover  upon  the  mere  right ;  or  must  they  not 
show  an  actual  seisin,  or  at  least,  a  right  of 
entry,  to  entitle  them  to  a  verdict  ?  To  obvi- 
ate these  difficulties,  it  was  said  that  the  pro- 
ceedings in  partition  were  not  calculated  or 
intended  for  the  recovery  of  the  possession, but 
to  ascertain  and  determine  the  rights  of  the 
parties  ;  and  that  the  petitioners,  after  the 
judgment  in  partition,  would  be  left  to  recover 
the  shares  allotted  to  them,  in  the  action  of 
ejectment  or  writ  of  right — to  which  actions 
the  Statute  of  Limitations  would  remain  a  bar. 
But  a  moment's  attention  to  the  results  of  the 
judgment  in  partition  will  show  this  reasoning 
to  be  illusory  or  unsound.  The  judgment  in 
partition,  it  is  true,  does  not  of  itself  change 
the  possession  ;  but  it  establishes  the  title,  and 
in  an  ejectment  or  writ  of  right,  must  be  con- 
clusive. The  suit  will  be  brought  by  the  party, 
not  for  his  undivided  part,  but  for  his  separate 
share  of  the  premises  allotted  to  him  on  the 
partition,  and  the  judgment  of  the  court  ad- 

gidging  that  share  to  belong  to  him,  and  allot- 
7O*]  ting  it  to  him  to  hold  *in  severally, 
must  be  sufficient  to  entitle  him  to  recover  it. 
Nor  do  I  see  how  an  adverse  possession  could 
be  a  defense  against  an  ejectment  upon  such  a 
judgment.  The  answer  to  it  would  be,  that 
the  objection,  if  available,  should  have  been 
taken  to  the  partition  itself  ;  for  that  partition 
could  not  be  made  until  the  right  was  first  as- 
certained and  determined  by  the  court,  and 
that  the  judgment  in  partition  had  conclusively 
established  the  right  and  title  of  the  parties, 
and  proved  the  allegation  of  seisin  made  in  the 
petition  for  partition  to  be  true.  How  could 
adverse  possession  or  disseisin  be  alleged 
against  that  averment  in  the  record  of  the  judg- 
ment.and  against  a  verdict  on  an  issue  between 
the  parties  to  the  record  in  favor  of  the  peti- 
tioners upon  thejvery  point  of  seisin?  The  ver- 
dict and  the  judgment  in  partition  must  surely 
be  conclusive  in  an  action  of  ejectment  against 
the  defense  of  adverse  possession. 

But  again  ;  suppose  the  premises,  instead  of 
being  divided  by  the  commissioners,  should  be 
sold  under  the  5th  section  of  the  Partition  Act; 
must  not  the  moneys  raised  by  the  sale  be  dis- 
tributed among  the  parties  to  the  petition  ? 
The  direction  of  the  Act  to  distribute,  when 
the  owners  are  known,  is  express  and  general; 
there  is  no  exception  to  it;  and  adverse  posses- 
sion would  surely  not  be  a  sufficient  bar  to  such 
distribution.  The  intention  and  direction  of 
the  Act  clearly  is,  that  the  money  shall,  in  all 
cases  of  sale,  be  distributed  among  the  parties 
whose  shares  and  interests  have  been  ascer- 
tained and  determined, according  to  their  rights 
as  adjudged  by  the  court ;  and  the  intention 
must,  therefore,  in  my  judgment,  be  that  the 
parties  must  establish  their  rights  to  the  seisin 
and  possession  of  the  premises,  as  well  as  the 
mere  right,  before  judgment  can  be  given  for 
either  a  partition  or  sale  of  the  estate;  since  the 
party  who  has  the  possessory  right  vested  in 
him  at  the  time  of  the  petition  for  partition, 
must,  upon  any  other  construction  of  the  Act, 
lose  the  whole  benefit,  in  case  of  the  sale  of 
the  premises,  of  the  Statute  of  Limitations  for 
the  protection  of  such  right  of  possession.  Was 
it  not  the  obvious  intention  of  the  Legislature 
in  the  13th  section  of  the  Partition  Act,  to 
guard  against  its  interference  with  the  provis- 
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ions  of  the  Statute  of  Limitations;  and  can  any 
^construction  of  the  Act  for  the  Parti-  [*57  1 
tion  of  Lands  be  in  accordance  with  that  inten- 
tion of  the  law  makers  which  does  not  effectu- 
ally secure  the  party  in  possession  against  the 
loss  of  that  protection  which  the  Statute  of 
Limitations  would  otherwise  afford  him  ? 

Now,  the  possessor  who  has  held  adversely 
for  twenty  years,  has  acquired  a  right  of  pos- 
session which  the  Statute  of  Limitations  will 
protect  against  an  ejectment  or  writ  of  entry. 
But  a  sale  in  partition,  if  authorized  by  the 
Act,  must  devest  him  of  that  right,  and  take 
from  him  his  possession,  and  he  sustains  an  ir- 
reparable loss  by  the  operation  ;  for  his  right 
of  possession  gives  him  no  claim  to  the  money 
raised  by  the  sale.  If,  under  other  circum- 
stances, any  such  claim  could  have  been  pre- 
ferred, it  is  excluded  by  the  judgment  of  the 
court,  by  which  the  title  of  the  land,  and  the 
right  to  the  proceeds  nf  the  sale  of  it,  are  ad  • 
judged  to  belong  to  another. 

But  again  ;  why  should  the  party  in  posses- 
sion be  subjected  to  the  vexation,  trouble  and 
expense  of  a  suit  for  partion,  by  a  claimant  who 
is  out  of  possession,  before  his  right  to  the  pos- 
session of  the  undivided  part  he  claims  is  es- 
tablished ?  If  the  judgment  in  partition  is  to 
be  used  against  the  party  in  possession,  then 
the  assailant  will  be  furnished  with  a  weapon 
against  which  the  shield  of  the  Statute  of  Limi- 
tations will  be  no  protection  ;  and  if  the  judg- 
ment is  not  to  be  used,  the  claimant  may  be  un- 
able to  recover  the  possession  of  the  share  set 
apart  to  him,  and  the  proceedings  would,  in 
such  case,  be  nugatory,  and  involve  the  party 
in  possession  in  a  useless  and  onerous  charge. 
In  the  present  case,  if  the  petitioners  are  to  be 
put  to  their  writ  of  right  after  the  partition,  for 
the  recovery  of  the  part  allotted  to  them,  and 
the  Statute  of  Limitations  is  to  run  against  them 
to  the  time  they  bring  their  writ,  considering 
that  the  adverse  possession  against  them  is  ad- 
mitted to  have  commenced  as  early  as  May  3, 
1803,  and  is  claimed  to  be  of  anterior  date  and 
origin,  they  may  be  too  late  to  recover  on  any 
raise  to  which  they  could  entitle  themselves. 
But  if  they  are  in  time  for  their  remedy  by  writ 
of  right,  why  should  they  be  permitted  to  re- 
verse the  usual  order  of  proceedings  ;  and  first 
to  sue  for  partition  of  the  undivided  premises 
which  are  held  *adversely  to  them,  and  [*5  7  2 
then  to  recover  the  possession  of  the  parts  al- 
lotted to  them  on  the  partition  against  the  ad- 
verse holder,  instead  of  first  establishing  the 
right  to  the  possession  of  the  undivided  shares 
they  claim,  and  then  suing  for  a  severance  of 
the  possession  between  themselves  and  the  oth- 
er part  owners  ?  It  is  surely  most  consonant 
to  the  principles  of  justice,  and  the  course  of 
judicial  proceedings,  to  require  that  a  party 
who  is  out  of  possession,  and  especially  after 
his  entry  is  tolled,  should  first  reinstate  him- 
self in  his  possession,  and  then  sue  for  the  par- 
tition of  the  estate;  and  I  am  satisfied  that  such 
is  the  intention  of  the  Act. 

But  it  is  said  to  have  been  decided  by  the 
Supreme  Judicial  Court  of  the  State  of  Mass. , 
that  actual  seisin  is  not  necessary  to  maintain 
the  statute  process  for  partition  ;  and  the  case 
of  Barnard  v.  Pope,  14  Mass.,  434,  is  cited  as 
the  authority  for  the  position.  In  that  case, 
there  had  been  a  sole  possession  for  only  ten 
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years  ;  there  had  been  no  actual  ouster,  nor 
any  refusal  to  account  for  the  rents  and  prof- 
its ;  and  the  court  say  that  the  right  of  entry 
remained  at  the  time  of  filing  the  petition];  and 
they  held, that  under  those  circumstances, there 
was  a  sufficient  seisin  to  maintain  the  process. 
In  a  previous  case,  in  the  same  court,  between 
Bonner  and  Prop,  of  Kennebeck  Purchase,  7 
Mass. ,  475,  it  had  been  ruled  that  actual  seisin 
in  the  petitioners  was  necessary  to  maintain  the 
process  for  partition  ;  and  Ch.  J.  Parker  dis- 
tinguishes the  case  before  him  from  that  case, 
on  the  ground  that  the  right  of  entry  in  that 
case  was  gone  ;  but  that  in  the  case  before  him 
it  remained.  He  admits  the  rule  of  the  com- 
mon law  and  the  English  Statutes  to  be,  that  a 
writ  of  possession  cannot  be  maintained  by  a 
tenant  in  common  who  has  been  disseised  ;  but 
he  takes  the  ground  that  the  possession  of  one 
tenant  in  common  is  the  possession  of  all ;  and 
that  there  must  be  overt  acts  of  ouster,  or  a  sole 
and  exclusive  possession  for  more  than  twenty 
years,  so  that  the  right  of  entry  is  gone,  before 
a  disseisin  is  to  be  pronounced  ;  but  such  pos- 
session, he  admits,  would  conclude  the  party. 
That  case,  then,  may  be  an  authority  to  show 
that  mere  adverse  possession,  or  the  want  of 
actual  seisin,  is  not  sufficient  in  that  State  to 
673*]  bar  or  *preclude  a  partition  between 
tenants  in  common,  who,  in  the  absence  of  ac- 
tual ouster,  have  a  constructive  seisin;  but  it  is 
an  authority  also  to  show,  that  where  the  right 
of  entry  is  lost,  the  process  of  partition  is  not 
maintainable. 

The  principle  of  that  case,  therefore,  would 
protect  the  defendant  in  this,  for,  in  this  case, 
the  right  of  entry  was  tolled  by  twenty  years' 
adverse  possession.  The  case  cited  from  Harr. 
&  McH.  reports  shows  that  the  same  rule  pre- 
vails in  the  State  of  Md. ;  and  that  an  adverse 
possession  for  twenty  years  is  held  by  the 
courts  of  that  State  to  be  a  bar  to  a  partition.  (2 
Harr.  &  McH.,  254.)  This  case,  with  those  be- 
fore cited  to  the  same  point,  shows  that  the  rule 
in  England  and  in  our  sister  States  of  Mass, 
and  Md.  require  a  right  of  entry,  at  least  in  a 
plaintiff  or  petitioner,  to  enable  him  to  sustain 
the  writ  or  statute  process  for  partition.  Our 
Partition  Act  is  full  as  restrictive  in  its  provis- 
ions, if  not  more  so,  than  those  of  Mass,  or 
Md. ;  and  it  would  seem  strange,  therefore,  that 
our  courts  should  allow  greater  latitude  to  the 
petitioners  than  the  courts  of  those  States. 

In  the  Court  of  Chancery,  which  has  an  ex- 
tensive jurisdiction  in  partition,  and  is  in  the 
habitual  exercise  of  it,  the  course  is  to  require 
that  the  title  of  the  complainant  be  first  estab- 
lished, before  partition  is  decreed.  An  adverse 
possession  for  twenty  years  would  be  a  fatal 
objection,  and  when  interposed,  must  invaria- 
bly stay  the  proceedings.  The  bill  may  not  be 
dismissed,  but  the  cause  must  stand  over  until 
the  complainant  establishes  his  right  and  re- 
covers the  seisin  and  possession  at  Taw.  In  an- 
alogy to  the  course  of  that  court,  the  just  and 
reasonable  construction  of  the  Partition  Act 
would  fairly  admit  and,  I  think,  requires  the 
same  rule  to  be  applied  to  the  proceedings  in 
the  Supreme  Court.  The  only  difference  is, 
that  in  equity,  the  bill,  if  filed,  will  not  be  dis- 
missed, but  stand  over  ;  but  at  law,  the  peti- 
tioner must  clear  the  premises  of  the  disseisin 
or  adverse  possession  before  he  prefers  his  pe- 
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tition  for  partition  :  and  if  he  proceeds  when 
his  entry  is  barred,  the  petition  will  for  that 
cause,  when  shown,  be  dismissed. 

*But  it  is  said  by  the  Supreme  Court  [*574r 
to  be  the  duty  of  that  court  to  ascertain  and  de- 
termine the  respective  rights  of  the  parties,  and 
to  give  judgment  that  partition  be  made  accord- 
ing thereto.  The  answer  is,  that  that  duty  does 
not  devolve  upon  the  court  until  after  the  final 
determination  of  all  the  issues  between  the  par- 
ties ;  and  is  never  to  be  performed  unless  those 
issues,  which  involve  the  right  of  the  petition- 
ers to  partition,  terminate  favorably  to  them. 
After  the  issues  of  fact  between  the  parties  are 
settled  by  the  jury,  and  the  questions  of  law 
that  may  arise  upon  them  are  disposed  of  by 
the  court,  if  the  objections  to  the  petition  are 
removed,  it  does  become  the  duty  of  the  court 
to  ascertain  and  determine  the  rights  of  the  par- 
ties, and  give  judgment  according  to  those 
rights.  But  the  right  to  the  partition  is  a  pre- 
liminary question.and  may  depend  upon  either 
the  facts  of  the  case  or  the  law  arising  upon 
them  ;  and  if  any  issue  in  law  or  in  fact,  which 
may  be  taken  upon  that  preliminary  question, 
is  decided  against  the  petitioner,  is  decisive 
against  the  petitioner,  and  is  decisive  of  that 
question,  his  petition  must  be  dismissed  ;  and 
no  judgment  of  partition  can  be  given.  The  er- 
ror of  the  Supreme  Court  in  this  case  appears 
to  me  to  consist  in  their  proceeding  to  judg- 
ment of  partition  on  the  petition.  An  issue  of 
fact  had  been  joined  upon  the  seisin  of  the  pe- 
titioners, which  involved  the  right  to  a  parti- 
tion, and  the  evidence  on  that  issue  was  deci- 
sive against  them.  The  verdict  of  the  jury,  it 
is  true,  is  in  favor  of  the  plaintiffs  or  petition- 
ers, but  that  verdict  was  given  under  and  in 
conformity  to  the  charge  of  the  circuit  judge 
before  whom  the  issue  was  tried,  to  which  the 
the  counsel  for  the  defendants  excepted. 

The  charge  and  exception  both  appear  in  the 
bill  of  exceptions.  The  circuit  judge,  in  his 
charge,  declared  and  delivered  his  opinion  to 
the  jury,  that  the  matters  produced  and  given 
in  evidence  on  the  part  of  the  defendant  below 
(and  who,  as  we  have  seen,  proved  an  adverse 
possession  for  more  than  twenty  years),  were 
not  sufficient  to  bar  the  plaintiffs  of  their  ac- 
tion ;  and  the  jury,  in  conformity  to  that  direc- 
tion, found  a  verdict  for  the  plaintiff  ;  and  the 
defendant's  counsel  excepted  to  the  opinion  of 
the  court,  and  insisted  on  the  said  matters  as  a 
bar  to  the  action,  The  correctness  of  the  charge 
*and  opinion  of  the  circuit  jndge,  on  [*575 
which  the  validity  of  the  verdict  depended, was 
the  point  brought  before  the  Supreme  Court, 
by  the  bill  of  exceptions,  for  decision;  and  that 
court  determined  that  the  verdict.notwithstand- 
ing  the  exception  of  the  defendant,  was  not  er- 
roneous or  improper  ;  but  that  it  was  good  and 
valid  in  law. 

Such  is  the  history  of  the  case  upon  the  rec- 
ord. That  record  refers  to  a  stipulation, 
whereby  the  fact  appears  to  be,  that  the  case 
never  was  in  truth  passed  upon  by  the  jury  ; 
but  that  a  case  was  made  for  the  opinion  of  the 
Supreme  Court,  with  liberty  to  turn  it  into  a 
bill  of  exceptions  or  special  verdict ;  and  that 
after  the  judgment  of  the  Supreme  Court  upon 
the  case,  in  favor  of  the  plaintiffs,  it  was 
turned  into  a  bill  of  exceptions,  for  the  pur- 
pose of  bringing  it  before  this  court.  To  the 
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opinion  of  the  Supreme  Court,  then,  we  are  to 
look  for  the  grounds  of  the  judgment,  and  for 
an  explanation  of  the  charge  or  opinion  to  the 
jury  appearing  by  the  record  to  have  been  de- 
livered. We  there  find  the  court  distinctly  to 
admit,  that  the  defendant's  possession  was  ad- 
verse for  more  than  twenty  years,  and  that  the 
possessory  right  of  the  plaintiffs  was  gone  ; 
but  that  such  adverse  possession  did  not  sup- 
port the  issue  on  the  part  of  the  defendant, 
because  the  plaintiffs  had  a  remedy  by  writ  of 
right,  and  were,  therefore,  entitled  to  partition; 
and  if  this-  opinion  of  the  Supreme  Court,  as 
given  in  the  reasons  for  the  judgment  and  put 
upon  the  record,  was  correct,  then  the  further 
duty  of  that  court  clearly  was,  to  proceed  to 
ascertain  and  determine  the  rights  of  the  par- 
ties, and  render  judgment  of  partition  ;  but  if 
they  erred  in  their  opinion,  and  the  verdict 
ought  to  have  been  set  aside,  then  they  mis- 
took their  duty,  which,  in  such  case,  was  to 
award  a  new  trial  of  the  issue.  That  is  the 
question  now  before  this  court ;  and  if  the  ad- 
verse possession  and  possessory  title  of  the  de- 
fendants did  disprove  the  plaintiffs'  allegation 
of  seisin,  it  maintained  the  issue  on  the  part  of 
the  defendant,  and  the  jury  ought  to  have  been 
charged  to  find  a  verdict  for  him. 

But  it  is  objected  that  the  question  of  ad- 
verse possession  was  for  the  jury  and  not  for 
the  court  to  decide  ;  and  that  the  verdict  of  the 
jury  set  forth  in  the  bill  of  exceptions,  being 
576*]  *in  favor  of  the  plaintiffs  below  on  the 
issue,  is  conclusive  against  the  adversity  of  the 
defendant's  possession.  Tfe  this  objection  the 
record  itself  gives  an  answer  which  I  have  al- 
ready noticed,  and  deem  sufficient.  It  was  a 
verdict  given  under  and  in  conformity  to  the 
opinion  of  the  judge  ;  and  its  efficacy  depends 
on  the  soundness  of  that  opinion.  The  fact  of 
adverse  possession,  or,  in  other  words,  whether 
the  premises  have  been  held  by  the  defendant 
as  his  own  against  the  claim  of  the  plaintiff,  is 
a  question  for  the  jury  ;  but  the  evidence  ad- 
duced on  the  trial  to  establish  or  disprove  that 
fact,  often  involves  points  of  law  which  the 
court  is  to  decide  ;  and  the  duty  of  the  judge 
is  to  submit  the  questions  of  fact  to  the  jury 
under  his  direction  and  opinion  on  the  ques- 
tions of  law  which  the  evidence  before  them 
may  involve.  In  the  present  case,  independ- 
ently of  the  stipulation  of  the  parties,  to  which 
we  cannot  shut  our  eyes,  it  sufficiently  appears 
from  the  record  itself,  that  the  verdict  was 
given  in  conformity  to  the  opinion  of  the  court 
expressed  in  the  charge,  and  did  not  result  from 
the  deliberations  of  the  jury  upon  the  evi- 
dence. The  record,  though  not  so  full  as 
would  be  desirable,  discloses  enough  to  show 
that  this  course  was  substantially  pursued.  In 
strictness,  the  charge  should  have  been,  that  if 
the  jury,  from  the  evidence,  should  find  that 
the  possession  had  been  adverse  to  the  peti- 
tioners for  more  than  twenty  years,  then  the 
defendant  below  was  entitled  to  a  verdict :  but 
the  direction,  as  stated  in  the  bill  of  excep- 
tions, is  different.  If  an  opinion  had  been  ex- 
pressed upon  the  result  of  the  evidence,  that 
opinion,  as  the  Supreme  Court  declare  in  the 
reasons  they  assign  for  their  judgment,  must 
have  been,  that  the  evidence  did  establish  an 
adverse  possession  for  upwards  of  twenty  years. 
Yet  the  charge  stated  on  the  record  is,  that  the 
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evidence  is  not  sufficient  to  bar  the  plaintiffs' 
action.  The  court  then  expressed  an  opinion  to 
the  jurv,  upon  the  whole  evidence,  in  favor  of 
the  plaintiffs  against  the  defendant  ;  and  the 
jury,  if  they  adopted  that  opinion,  as  they 
must  be  presumed  to  haw  done,  were  bound  to 
find  for  the  plaintiffs.  The  evidence  on  which 
that  opinion  was  expressed  is  brought  up  to 
this  court  by  the  bill  of  exceptions  ;  and  the 
reasons  of  the  Supreme  Court  for  their  opinion 
are  before  *us,  and  I  am  constrained  to  [577 
say  that,  in  my  judgment,  their  opinion  was 
erroneous. 

It  is  certainly  true,  as  was  contended  on  the 
argument,  that  a  verdict  cannot  be  reversed  in 
this  court,  as  being  against  the  weight  of  evi- 
dence ;  and  when  the  jury  are  left  free  to  ex- 
ercise their  own  judgment,  their  decision  on 
questions  of  fact,  though  subject  to  review  in 
the  court  where  it  is  given,  is  conclusive  here. 
But  if  the  judge  interposes  an  opinion,  or  gives 
a  direction  on  a  point  of  law,  or  on  the  legal 
results  of  the  evidence,  the  jury  are  to  act 
under  its  influence,  and  if  erroneous,  the  ver- 
dict will  be  vitiated  by  it ;  and  when  regularly 
brought  up  by  writ  of  error  from  the  judgment 
of  the  Supreme  Court  upon  it,  may  be  set  aside 
for  that  cause  in  this  court. 

In  Doe  v.  Prosxer,  Cowp.,  217,  it  is  laid  down 
by  the  court,  that  the  jury,  after  twenty  years' 
adverse  possession,  is  to  find  an  ouster  ;  and  in 
the  case  of  Ricard  v.  Williams,  7  Wh.,  59,  sim- 
ilarly circumstanced  with  this,  where  one  of 
the  heirs  of  the  ancestors  entered  claiming,  not 
as  heir,  but  under  a  distinct  title,  kept  the  ex- 
clusive possession,  and  held  out  the  other  heirs, 
until  the  right  of  entry  was  barred  by  lapse  of 
time,  the  court  held*  that  the  jury  ought  to 
have  been  instructed,  that  if  they  were  satisfied 
that  the  defendant's  possession  was  adverse  to 
that  of  the  other  heirs,  under  a  claim  of  title 
distinct  from  or  paramount  to  that  of  the  an- 
cestor, during  his  period  of  exclusive  posses- 
sion, which  in  that  case  was  twenty-five  years, 
the  entry  of  a  purchaser  under  a  sale  of  the  es- 
tate, as  the  property  of  the  ancestor,  was  not 
congeable  ;  and  because  the  jury  were  not  so 
instructed,  the  Circuit  Court  had  erred,  and  the 
judgment  was  reversed. 

So,  in  this  case,  the  evidence  clearly  showing 
an  adverse  possession  for  more  than  twenty 
years,  the  verdict  of  the  jury  upon  the  issue 
ought  to  have  been  for  the  defendant ;  and  the 
jury  ought  to  have  been  charged,  that  such 
adverse  possession,  if  proved  to  their  satisfac- 
tion, was  sufficient  in  law  to  bar  the  plaintiffs' 
entry,  and  to  entitle  the  defendant  to  a  ver- 
dict ;  and  the  opinion  of  the  court  as  stated  to 
the  jury,  that  the  evidence  was  not  sufficient  to 
bar  the  action  was,  according  *to  my  [*578 
views  of  the  law,  clearly  wrong  ;  and  the  judg- 
ment of  the  Supreme  Court,  founded  upon  the 
verdict  given  in  conformity  to  that  opinion, 
ought  to  be  reversed,  and  a  new  trial  of  the 
issue  awarded. 

Per  totam  curiam. 

Rule  accordingly. 

Reversing— 5  Cow.,  295. 

Cited  in— 15  Wend.,  181 ;  19  Wend.,  370 ;  7  Hill,  485; 
5  Den.,  388 :  3  Paige,  245,  549 ;  4  Paige,  200 ;  2  Barb. 
Ch.,  405 ;  4  Sandf .  Ch.,  739,  757 ;  4  N.  Y.,  64 ;  15  N.  Y., 
622,  627;  17  N.  Y.,  167;  20  N.  Y.,  330 ;  46  N.  Y.,  185;  53 
N.  Y.,  297 ;  62  N.  Y.,  78 ;  65  N.  Y.,  144 ;  66  N.  Y.,  39 :  19 
Hun,  274 ;  12  Barb.,  356 ;  14  Barb.,  454 ;  15  Barb.,  491 ; 
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28  Barb.,  407 ;  83  Barb.,  408 ;  66  Barb.,  123,  367 ;  13 
How.  Pr.,  479;  17  How.  Pr.,  78;  46  How.  Pr.,  370;  52 
How.  Pr.,  65;  56  How.  Pr.,  194,  195;  5  Duer,  277;  5 
Hob.,  717 ;  5  Pet.,  444, 446 ;  18  How.  U.  8.,  306 ;  22  How. 
U.  8.,  17 ;  1  Abb.  U.  8.,  181.  183 ;  22  Mich.,  65,  74 ;  28 
Mich.,  312 ;  39  Mich.,  281,  286 ;  24  Cal.,  377  ;  25  Minn., 
542 ;  41  N.  J.  L..  541 ;  21  Wis.,  337  ;  44  Wis.,  122 ;  30111., 
326. 


HENRY  B.  LAMBERT,  Plaintiff  in  Error, 

v. 

THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK,  Defendants  in  Error. 

Conspiracy — Indictment  for,  Held  Defective  by 
Casting  Vote  of  the  President — The  Object 
Should  be  Specifically  Set  Forth  or  Means 
Intended  to  be  Used  should  be  Particularly 
Set  Forth  and  Shown  to  be  Criminal — Fraud — 
Punishment  of— Whether  a  Conspiracy  to 
Commit  a  Fraud  is  Indictable — Review  of 
Authorities — Cheats — Statutes. 

An  indictment  for  a  conspiracy  was,  that  the  de- 
fendants, intending:  unlawfully,  by  indirect  means, 
to  cheat  and  defraud  a  certain  incorporated  Com- 
pany (naming:  it)  and  divers  others  unknown,  of 
their  effects,  did  fraudulently  and  unlawfully  con- 
spire togrether,  injuriously  and  unjustly,  by  wrong- 
ful and  indirect  means,  to  cheat  and  defraud  the 
Company  and  unknown  persons,  of  their  effects ; 
and  that,  in  execution  thereof,  they  did,  by  certain 
undue,  indirect  and  unlawful  means,  unlawfully 
cheat  and  defraud  the  Company  and  unknown  per- 
sons, of  divers  effects.  The  Court  for  the  Trial  of 
Impeachments  and  the  Correction  of  Errors  being 
equally  divided  on  the  question,  whether  this  was  a 
valid  indictment,  it  was  decided,  by  the  casting:  vote 
of  the  President,  that  it  was  defective ;  and  the 
judg-ment  of  the  Supreme  Court  sustaining-  it  was 
reversed. 

Where  an  indictment  for  a  conspiracy  does  not  set 
forth  the  object  specifically,  and  show  that  such  ob- 
ject is  a  legal  crime,  it  should  particularly  set  forth 
the  means  intended  to  be  used  by  the  conspirators ; 
and  show  that  those  means  are  criminal.  Otherwise, 
it  charges  no  crime  which  the  law  can  notice. 

Where  such  a  fraud  as  may  be  punished  criminally 
is  actually  committed  by  several  persons,  in  pursu- 
ance of  a  conspiracy  between  them  for  that  pur- 
pose, the  conspiracy,  as  such,  is  not  indictable,  but 
the  fraud  only.  Per  Spencer,  Senator. 

Whether  an  indictment  lies  for  a  conspiracy  to 
produce  a  mere  private  injury  which  is  not  a  legal 
crime,  and  would  not  affect  the  public,  nor  obstruct 
public  justice,  quaere.  Per  Spencer,  Senator. 

An  indictment  charging  generally,  that  the  de- 
fendants conspired  to  defraud  an  individual,  and 
not  showing  the  intended  means  by  which  the  fraud 
was  to  be  compassed,  is  bad. 

579*1  'English  and  American  cases  and  authori- 
ties cited,  stated  and  commented  upon  in  reference 
to  the  following  questions:  whether  a  conspiracy  to 
commit  a  private  fraud,  or  a  fraud  upon  a  private 
individual,  or  any  other  wrong  not  punishable  as  a 
crime,  be  indictable,  and  in  what  cases;  whether  a 
conspiracy  to  commit  a  fraud  on  an  insurance  cor- 
poration, or  other  corporation  for  the  public  bene- 
fit, be  indictable,  the  means  in  each  case  not  being 
other  than  the  mere  act  of  conspiring;  whether 
charging  by  indictment,  simply  a  conspiracy  to 
cheat,  without  saying  what  kind  of  cheat,  imports 
a  cheat  punishable  criminally;  whether,  in  charging 
a  conspiracy  to  commit  either  a  civil  or  criminal 
fraud,  it  be  necessary  to  set  out  the  means  beyond 
the  act  of  conspiring:  and  whether  a  conspiracy  to 
commit  a  crime  shall  be  said  to  be  merged  or  ab- 
sorbed, by  being  carried  into  effect.  Per  Stebbins. 
Senator. 

Every  indictment  must  contain  a  certain  descrip- 
tion of  the  crime,  and  a  statement  of  the  facts  by 
which  it  is  constituted.  An  indictment  for  common 
barratry  is  an  exception:  and  a  bill  of  particulars  is 
required.  Why  indictments  of  common  scolds, 
house  of  ill  fame,  common  nuisances,  &c..  are  ex- 
ceptions. Per  Spencer,  Senator. 

At  common  law,  an  indictable  cheat  was  such  only 
as  affected  the  public;  such  as  common  prudence 
could  not  guard  against.  The  law  was  altered  and 
extended,  by  statute,  to  all  cheats  by  false  pretenses. 


In  all  cases,  an  indictment  for  a  cheat  must  set  out,, 
particularly,  the  false  token  or  pretense.  Per  Spen- 
cer, Senator,  conceeded  per  Stebbins,  Senator. 

In  chancery  a  defendant  (like  a  witness  at  law)  is 
not  bound  to  answer  to  facts  which  may  criminate 
or  subject  him  to  a  penalty.  He  may  demur  to  the 
discovery ;  but  this  does  not  affect  the  relief.  Per 
Stebbins,  Senator. 

Citations— 3  Ch.  Cr.  Law.,  1139;  Hawk.,  b  1.  ch.  72, 
sec.  2;  Arch.  Cr.  PI.,  18, 390,  391:  Ld.  Raym.,  1168, 1179; 
2  Cai.,  100,  304;  1  Johns.,  «6;  3  Burr.,  1320, 1434;  1  Ch. 
Cr.  L.,  752:  4  Burr.,  2472.  2527-2565;  1  Saund.,  249: 1  R. 
L.,  173,  sec.  3,  341.  sec.  21,  410:  2  R.  L.,  503,  sec.  10;  1 


204;  5  Mass.,  106;  Stat.  33,Edw.  I.:  1  Sid.,  68, 174;  1  Keb.» 
203,  254;  1  Vent.,  304;  1  Str.,  144,  193;  1  W.  Bl.,  392;  fr 
Mod.,  11;  2  Russ.,  1380,  1800;  4  Bl.  Com.,  136;  2  Mass-, 
329;  East,  Cr.  PI.  Ch.,  18,  sec.  1, 5;  Noy,  103;  3  Bl.Com., 
142:  1  Camp.,  399 ;  3  Serg.  &  R.,  220 :  5  Har.  &  J.,  317- 
368;  2  Johns.  Cas..  311:  1  Stark.,  402;  3  Maule  &  S.,  67, 
68:  4  Johns.  Ch.,  432;  3  Johns.  Ch.,  471;  5  Johns.  Ch.,. 
186;  2  Hale,  P.  C.,  169;  1  Lev.,  125;  Stark,  Cr.  L.,  170; 
2  Chit.  Cr.  L..  65,  318,  482:  2  Leach.  608. 

ON  ERROR  from  the  Supreme  Court.     The 
record  upon  which  the  cause  was  discussed 
and  decided  here,  is  given  at  large,  and  verba- 
tim, in   S.   C.,  7  Cow.,  166,  by  the  title  of  H. 
B.  Lambert  v.  The  People. 

The  reasons  for  the  judgment  below  were, 
some  time  after  the  decision  of  the  cause  there, 
rendered  by  the  Chief  Justice,  and  printed  for 
the  use  of  the  Court  of  Errors,  as  follows: 

*SAVAGE,  Ch.  J.  The  defendant  be-  [*58O 
low  was  indicted  with  others  in  the  General 
Sessions  of  the  City  and  County  of  N.  Y.,  for 
a  conspiracy  to  defraud  certain  incorporated 
companies  and  certain  individuals,  of  their 
goods,  chattels  and*  effects.  The  indictment 
was  sent  into  the  Oyer  and  Terminer,  where 
the  defendant  was  convicted  of  the  offense 
charged  in  the  indictment.  A  writ  of  error 
has  been  brought  into  this  court,  to  reverse  the 
conviction.  Several  exceptions  have  been  taken, 
some  of  them  relating  to  matter  of  substance, 
and  ethers  to  matters  of  form. 

1.  It  is  contended  that  a  conspiracy  to  de- 
fraud an  individual  of  his  goods  and  chattel* 
and  effects,  is  not  indictable  at  common  law. 
This  was  the  last  point  made  by  the  counsel 
for  the  plaintiff  in  error,  but  it  seems  to  me 
proper  to  be  first  discussed. 

There  are,  no  doubt,  many  acts  which,  wbea 
done  by  a  single  person,  are  not  criminally 
cognizable  by  law,  but  which  become  so  when 
effected  by  the  combination  and  confederacy 
of  several  persons.  All  confederacies  wrong- 
fully to  prejudice  another,  are  misdemeanor* 
at  common  law,  whether  the  intention  is  to  in- 
jure his  property,  his  person,  or  his  character. 
(3  C.  Cr.  Law,  1139;  Hawk.,  bk.  1,  ch.,  72, 
sec.  2.) 

It  was  contended,  upon  the  argument,  that 
a  conspiracy  to  cheat  is  not  indictable,  unlesa 
it  has  for  its  object  a  fraud  upon  the  public. 
This  is  not  the  true  distinction,  though  it  mast 
be  conceded,  and  indeed  is  conceded  by  writers 
on  criminal  law,  that  the  point  at  which  the 
combination  of  several  persons  in  the  same  ob- 
ject becomes  illegal,  is  left  doubtful.  (3  Ch., 
ubi  supra.) 

It  is  only  by  comparing  the  present  case  with, 
previously  adjudged  cases,  that  we  can  deter- 
mine whether  the  offense  falls  within  any  gen- 
eral principle  deducible  from  those  cases. 

Mr.  Archbold,  in  his  Treatise  on  Pleading  in- 
Criminal  Cases,  p.  390,  defines  a  conspiracy  to- 
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be  an  agreement  between  two  or  more  persons: 
1.  Falsely  to  charge  another  with  a  crime  pun- 
ishable by  law.  2.  Wrongfully  to  injure  or 
grejudice  a  third  person,  or  any  body  of  men 
81*]  in  any  manner.  3.  To  *commit  any 
offense  punishable  by  law.  4.  To  do  any  act 
with  intent  to  pervert  the  course  of  justice.  5. 
To  effect  a  legal  purpose  with  a  corrupt  intent, 
or  by  improper  means.  6.  Combination  by 
journeymen  to  raise  their  wages.  Under  the 
second  general  head,  he  specifies  a  conspiracy 
to  exchange  pretended  wine  for  goods,  and  sev- 
eral other  cases;  and  also,  cases  in  which  con- 
spiracies have  been  held  not  indictable;  as  to 
kill  game,  or  any  mere  civil  trespass.  (Arch. 
Cr.  PI.,  390,  391.) 

The  case  of  Regina  v.  Mackarty,  Ld.  Raym., 
1179,  is  the  case  of  the  wine  already  mentioned. 
The  offense  laid  was,  an  agreement  to  barter, 
sell,  and  exchange  a  certain  quantity  of  pre- 
tended wine  as  good  and  true  new  Lisbon  wine, 
for  a  certain  quantity  of  hats.  The  defendants 
were  convicted,  and  on  a  motion  in  arrest,  sev- 
eral exceptions  were  taken;  but  it  was  not  con- 
tended that  the  offense,  if  properly  laid,  was 
not  indictable.  It  was  contended  that  the  in- 
dictment was  uncertain,  and  so  the  court 
seemed  to  think  upon  the  argument;  but  judg- 
ment was  afterwards  given  for  the  Queen. 

The  case  of  People  v.  Barrett,  2  Cai.,  100,304, 
and  1  Johns.,  66,  was  a  case  of  conspiracy  to 
cheat  an  individual  of  "his  money,  goods  and 
chattels  "  The  case  was  several  times  before 
the  court.  The  points  raised  were  discussed 
with  great  learning  and  ability;  but  it  was  not 
made  a  question,  whether  a  conspiracy  to  de- 
fraud an  individual  of  his  property  was  an  in- 
dictable offense. 

From  the  above  cases,  and  many  others  cited 
by  Archbold  and  Chitty,  but  which  I  deem  it 
unnecessary  to  state  at  large,  I  think  there  can 
be  no  doubt  that  the  offense  charged  is  punish- 
able by  indictment. 

2.  Exceptions  have  been  taken  to  the  suffi- 
ciency of  the  indictment,  which,  in  my  judg- 
ment, are  answered  by  the  decisions  which  ad- 
judge, that  in  indictments  for  a  conspiracy,  the 
same  certainty  is  not  required  as  in  other  cases. 
An  indictment  for  conspiracy,  to  defraud  a  per- 
son of  "divers  goods,"  has  been  held  sufficient. 
(Archb.,  18,  391;  3  Burr.,  1320.)    In  the  latter 
case,  the  indictment  charged  the  defendants 
582*]  *with  wickedly  and  unlawfully  con- 
spiring to  accuse  J.  C.  of  taking  hair  out  of  a 
bag.  The  court  held  the  indictment  sufficiently 
particular.     They  said  that  the  gist  of  the  ac- 
tion is  the  unlawful  conspiracy  to  injure  the 
man  by  this  false  charge. 

3.  Exceptions  have  been  taken  also  to  the 
form  of  the  record.     A  record  should  contain 
a  true  history  of  the  proceedings  in  a  cause. 
In  criminal  cases,  particularly  in  outlawry, 
judgments  have  been  reversed  for  trivial  causes. 
The  cases  were  seldom  argued,  and  judgment 
was  often  reversed  for  no  error  at  all,  as  the 
means  of  extending  the  mercy  of  the  Crown.  (1 
Ch.  Cr.  L.,  752.) 

In  the  case  of  Hex  v.  Wilkes,  4  Burr.,  2527- 
2565,  there  was  much  discussion  upon  a  writ 
of  error  brought  to  reverse  an  outlawry.  The 
outlawry  was  reversed  because  the  sheriff,  in 
the  proclamations,  was  not  sufficiently  particu- 
lar. The  sheriff  stated  that  they  were  made 
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"at  the  house,  &c.,  in  Brook  Street,  near  Hoi- 
born,  in  the  County  of  Middlesex."  One  ob- 
jection was,  that  it  did  not  appear  that  Brook 
Street  was  in  the  County  of  Middlesex;  but  this- 
was  held  sufficient.  But  the  sheriff  had  said 
in  his  return,  "by  virtue  of  this  writ  to  me  di- 
rected, at  my  county  court,  held  at  the  house 
known,  &c.  It  was  held  that  the  sheriff,  after 
the  words  "my  county  court"  should  have 
added  the  name  of  the  county,  and  after  the 
word  "held,  "should  be  added  "for  the  County 
of  Middlesex."  And  for  these  errors,  the  out- 
lawry was  reversed,  purely  upon  authority, 
and  upon  the  authority  of  the  cases  already  re- 
ferred to,  in  which  there  was  no  opposition, 
and  when  the  reversal  was  desired  by  the 
Crown;  authorities  "begun,"  as  Ld.  Mansfield 
says,"without  law,  reason,  or  common  sense." 
He  says  that  the  ancient  authorities  in  Dal  ton 
were  otherwise;  but  the  late  cases  were  in  favor 
of  the  reversal  and,  therefore,  the  judgment 
was  reversed.  If  I  were  to  admit  that  we  are 
to  be  bound  by  a  decision,  based  on  neither 
law,  reason,  nor  common  sense,  I  would  cer- 
tainly confine  it  to  the  precise  case,  the  case  of 
outlawry,  and  for  the  precise  errors.  But  this 
case  is  not  analogous  in  one  important  particu- 
lar. In  England  the  same  person  may  be  sheriff 
of  two  different  counties;  but  the  recorder  and 
aldermen  *of  N.  Y.  cannot  hold  a  court  [*583 
for  any  county  but  the  City  and  County  of  N. 
Y.  But  the  record  is  even  technically  correct, 
when  describing  the  trial.  As  to  the  names  of 
the  jurors,  it  seems  to  be  settled,  that  though 
the  names  of  the  grand  jurors  must  be  returned 
upon  the  return  to  the  certiorari,  yet  they  need 
not  be  stated  in  the  record  in  the  court  in  which 
the  certiorari  is  returnable.  (1  Saund.,  249.) 

It  is  also  objected  that  the  past  tense  is  used 
instead  of  the  present,  saying  it  "was"»pre- 
sented,  when  the  proper  expression  would  have 
been  "is."  The  answer  is,  that  the  clerk  is 
giving  a  history  of  what  took  place  antecedent- 
ly and,  therefore,  properly  speaks  in  the  past 
tense. 

Another  objection  is,  that  no  rule  or  order 
of  the  sessions  is  shown,  transmitting  the  in- 
dictment from  the  inferior  to  the  superior  tri- 
bunal. I  cannot  think  the  want  of  such  a  rule 
error.  The  usual  practice,  as  far  as  I  know, 
has  been  for  the  sessions  to  send  such  indict- 
ments as  should  properly  be  tried  in  the  Oyer 
and  Terminer,  by  the  district  attorney,  who  is 
an  officer  of  both  courts  ;  and  though  more 
properly,  an  order  or  rule  for  that  purpose 
should  be  made,  I  cannot  agree  that  such  rule 
shall  be  absolutely  necessary  to  confer  juris- 
diction, when  both  the  indictment  and  the  de- 
fendants are  before  the  higher  tribunal ;  the 
indictment  being  sent  by  the  sessions,  and  re- 
ceived by  the  oyer  and  terminer,  in  the  lan- 
guage of  the  record,  and  the  defendants  ap- 
pearing upon  recognizance  entered  into  befoie 
the  sessions,  and  returnable  in  the  Oyer  and 
Terminer. 

But  it  is  said,  the  defendants  were  not  in  jail. 
It  is  not  necessary  they  should  be  in  jail,  to 
give  the  Oyer  and  Terminer  jurisdiction.  By 
the  Act,  1  R.  L.,  341,  sec,  21,  the  Oyer  and 
Terminer  has  power  to  try  all  indictments  from, 
the  sessions  against  prisoners  in  jail,  and  such 
other  indictments  as  said  court  shall  think 
proper  to  try.  The  Act,  2  R.  L.,  503,  sec.  10, 
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makes  it  the  duty  of  the  sessions  in  N.  Y.  to 
send  all  indictments  against  persons  in  jail, 
which  have  not  been  heard  and  determined,  to 
the  next  Over  and  Terminer ;  but  this  Act 
takes  away  no  jurisdiction  conferred  by  the 
former  Act.  I  have  noticed  the  principal  points 
made  by  the  plaintiff  in  error,  and  am  led  to 
the  conclusion,  that  no  cause  is  shown  for  re- 
versing the  judgment  in  this  cause. 
584*]  *The  case  was  twice  argued  here. 
The  first  argument  went  upon  the  following 
points  : 

I.  The  indictment  is  too  general.  The  names 
of  the  conspirators,  the  names  of  the  individ- 
uals conspired  against,  and  the  kind  of  goods, 
chattels  and  effects  which  were  the  object  of 
the  conspiracy,  and  the  means  by  which  they 
were  to  be  obtained,  should  be  stated  in  the  in- 
dictment. 

1.  That  the  court  may  know  that  the  grand 
jury  have  gone  upon  sufficient  premises  in  find- 
ing the  bill. 

2.  That  the  defendant  may  be  able  to  plead 
a  former  conviction,  acquittal,  or  pardon,  for 
the  same  offense. 

3.  That  the  court  and  jury  may  know  that 
they  are  trying  the  same  offense  for  which  the 
grand  jury  indicted. 

4.  That  the  defendant  may  know,  with  cer- 
tainty, the  offense  charged,  and  be  prepared  to 
defend  against  it  on  the  trial. 

II.  The  overt  acts  of  conspiracy  charged,  do 
not  help  out  the  indictment  by  specifying  the 
particular  things  obtained  by  the  conspiracy  ; 
because, 

1.  The  overt  acts  are  not  a  part  of  the  crime, 
which    is  complete  when  the  conspiracy  is 
formed,  having  for  its  objects  something  defi- 
nite. 

2.  *Overt  acts,  if  charged,  need  not  be  proved. 

3.  If  proved,  need  not  be  proved  as  charged. 

4.  The  evidence  of  overt  acts  only  serves  to 
enhance  the  punishment,  and  may  be  given  be- 
fore or  after  verdict. 

III.  Bills,    bonds,   notes,   mortgages,   &c., 
specified  in  the  overt  acts  charged,  are  not  the 
subject  of  an  indictable  conspiracy. 

1.  Conspiracy,  in  its  most  extended  sense,  is 
a  combination  to  injure  a  man  in  his  person, 
reputation,  or  property. 

2.  Conspiracy  being  a  common  law  offense, 
a  conspiracy  to  defraud  a  person  of  his  proper- 
ty, must  be  of  such  things  as  were  considered 
property  at  common  law. 

3.  Bills,  notes,  mortgages,  &c.,  at  common 
law,  are  not  property — are  at  most  the  mere 
evidence  of  property,  and  the  possession  of 
such  evidence  of  property  could  not  benefit  any 
one  but  the  lawful  owner. 

685*]    *IV.  The  record  is  defective:  because, 

1.  There  is  no  Court  of  General  Sessions  with 
the  powers  described  in  the  caption. 

2.  The  names  of  the  grand  jury  do  not  ap- 
pear in  the  caption. 

3.  The  presentment  of  the  grand  jury  is  in 
the  past  instead  of  the  present  tense:  it "  was  " 
presented,  instead  of  it  "  is  "  presented. 

4.  The  defendant  not  being  in  jail,  the  ses- 
sions were  not  authorized  to  send  the  indict- 
ment to  the  Oyer  and  Terminer. 

5.  There  was  not  an  order  of  sessions  entered 
to  send  the  indictment  to  the  Oyer  and  Term- 
iner. 

746 


6.  The  Oyer  and  Terminer  had  no  evidence 
that  the  indictment  came  from  the  sessions.  It 
does  not  purport  to  have  been  presented  at  the 
sessions. 

7.  An  indictment  found  at  the  sessions,  and 
sent  to  the  Oyer  and  Terminer  for  trial,  must 
be  tried  at  the  next  Oyer  and  Terminer,  or  re- 
mitted to  the  sessions. 

8.  The  Oyer  and  Terminer  was  not  properly 
formed,  as  the  mayor  or  recorder  must  always 
be  one  of  the  court. 

9.  The  Oyer  and  Terminer  is  described  as 
held  at  the  City  Hall,  &c.,  without  adding  in 
and  for  the  City  and  County  of  New  York. 

10.  No  new  venire  could  issue,  unless  the 
sheriff  return  the  first  not  executed,  or  omit  to 
return  it. 

11.  The  quid  tarn  in  the  award  of  venire  is 
omitted. 

12.  There  is  no  appearance  of  defendant  or 
district  attorney  after  venire  returned,  until 
after  verdict  pronounced. 

V.  A  conspiracy  to  defraud  an  individual  of 
his  goods,  chattels  and  effects  is  not  indictable 
either  under  the  Statute,  1  R.  L.,  p.  173,  sec.  3, 
which  defines  the  crime  of  conspiracy,  or  at 
common  law.  The  only  conspiracies  that  are 
indictable,  are  : 

1.  Conspiracy  to  commit  crime — as  conspir- 
acy to  commit  theft,  to  obtain  goods  by  false 
tokens,  &c. 

2.  Conspiracy  to  do  an  act  effecting  the  pub- 
lic— as  a  conspiracy  among  journeymen  not  to 
labor  without  a  certain  price. 

*3.  Conspiracy  to  pervert  the  course  [*586 
of  justice  in  a  judicial  tribunal. 

4.  Conspiracy  to  charge  an  individual  with 
something  of  a  criminal  nature — as  a  conspir- 
acy to  charge  him  with  theft ;  with  being  the 
father  of  a  bastard  child,  &c. 

The  case  was  argued  on  all  these  points,  by, 

Mr.  D.  B.  Tallmadge,  for  the  plaintiff  in  er- 
ror. 

Mr.  Maxwell,  District  Attorney  of  the  City 
and  County  of  N.  Y.,  and  Mr.  Talcott,  Atty- 
Gen.,  for  the  defendants  in  error  ;  and 

Mr.  J.  Tattmadge  in  reply  : 

I  was  not  present  at  the  second  argument 
and,  therefore,  cannot  report  what  was  urged 
by  counsel  on  that  occasion  ;  and  I  do  not  re- 
port the  first  argument, beyond  the  points  made 
by  counsel,  because,  on  examining  my  notes,  I 
find  all  which  was  then  urged  by  them,  so  far 
as  it  respected  the  points  now  examined  by  the 
judges,  very  fully  comprehended  in  what  was 
said  by  the  two  learned  Senators  (Spencer  and 
Stebbins)  who  delivered  the  leading  opinions 
here,  the  one  for  reversal  and  the  other  for 
affirmance  of  the  judgment  below. 

SPENCER,  Senator.  The  first  point  which  I 
shall  examine  in  this  case  is  the  objection  that 
the  means  by  which  it  was  intended  to  ac- 
complish the  conspiracy  are  not  set  out  in  the 
indictment.  The  general  principle  that  every 
man  is  entitled  to  a  specification  of  the  charge 
against  him,  is  so  deeply  engrafted  in  our  crim- 
inal law,  and  is  so  essential  to  the  enjoyment 
and  protection  of  personal  liberty  in  a  free 
country,  that  it  must  be  a  waste  of  time  to  en- 
force it  by  argument  or  authority.  The  rule, 
founded  upon  this  principle,  as  given  by  an 
excellent  modern  writer  on  criminal  law  (Mr. 
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Chitty,  in  his  1st  vol.,  p.  169),  is,  that  "every 
indictment  must  contain  a  certain  description 
of  the  crime  of  which  the  defendant  is  accused, 
and  a  statement  of  the  facts  by  which  it  is  con- 
stituted, so  as  to  identify  the  accusation,  lest 
587*1  the  grand  jury  *should  find  a  bill  for 
one  offense,  and  the  party  be  put  upon  his  trial 
for  another,  without  any  authority."  This 
simple  and  plain  rule  is  so  agreeable  to  com- 
mon sense  and  common  justice,  that  it  needs 
not  any  authority  to  support  it.  But  author- 
ities are  abundant,  and  it  may  safely  be  as- 
sumed as  universal.  The  apparent  exceptions 
are  few.  One  of  them  is  the  case  of  an  indict- 
ment for  being  a  common  barrator,  in  which, 
from  the  difficulty  of  specifying  particular  in- 
stances on  the  record,  a  generality  of  form  is 
allowed;  but  the  evil  is  remedied  by  the  court's 
requiring  from  the  prosecutor  a  bill  of  particu- 
lars of  the  instances  of  barratry  intended  to  be 
proved  on  the  trial ;  so  that,  in  truth,  even  this 
case,  is  not  an  exception  to  the  rule.  The  cases 
of  indictments  against  common  scolds,  houses 
of  ill-fame,  common  nuisances,  &c.,  partake  of 
the  subject,  and  must  necessarily  be  as  general 
as  that  is,  and  do  not  contravene  the  rule. 

In  order  to  apply  the  rule  to  the  present  in- 
dictment, it  becomes  necessary  to  strip  it  of  all 
unnecessary  verbiage,  and  see  precisely  what  it 
is.  The  following  is  a  careful  abstract  of  it: 
"That  the  defendants,  intending  unlawfully 
by  indirect  means  to  cheat  and  defraud  a  cer- 
tain Company  and  divers  others  unknown,  of 
their  effects,  did  fraudulently  and  unlawfully 
conspire  together,  injuriously  and  unjustly, 
by  wrongful  and  indirect  means,  to  cheat  and 
defraud  the  said  Company  and  unknown  per- 
sons of  their  effects;  and  that,  in  execution 
thereof,  they  did,  by  certain  undue,  indirect 
and  unlawful  means,  unlawfully  cheat  and  de- 
fraud the  said  Company  and  unknown  persons 
of  divers  effects."  This  is  the  whole  bone  and 
substance  of  it.  Is  this,  in  the  language  of 
the  rule,  "  a  certain  description  of  the  crime  of 
which  the  defendants  are  accused?  "  Is  it  "  a 
statement  of  the  facts  by  which  that  crime  is 
constituted?"  Does  it  "identify  the  accusa- 
tion, so  that  the  party  cannot  possibly  be  tried 
for  any  other  offense  than  that  which  was  be- 
fore the  grand  jury  that  found  the  bill?" 

It  is  agreed  by  all  that  there  are  two  kinds 
of  conspiracy,  into  one  or  the  other  of  which, 
all  offenses  of  that  description  may  be  divided. 
The  first,  where  the  conspiracy  is  to  commit  a 
criminal  act,  in  which  case  it  is  immaterial  by 
588*]  what  *means  the  object  is  to  be  accom- 
plished; second,  where  it  is  to  commit  an  act 
not  criminal  in  itself,  by  criminal  means.  Here 
the  object  is  immaterial,  and  the  illegality  of 
the  means  used  or  intended  to  be  used,  consti- 
tutes the  offense.  In  the  first  case,  it  is  the 
nature  of  the  object ;  in  the  second,  the  nat- 
ure of  the  means  by  which  the  offense  is  as- 
certained. 

The  object  stated  in  this  indictment  is,  "  by 
wrongful  and  indirect  means  to  cheat  and  de- 
fraud the  Company  and  unknown  persons." 
But  all  cheats  are  not  criminal.  Many  acts 
which  would  be  denounced  as  cheats  by  the  prin- 
ciples of  morality,  are  not  legally  cheats.  Thus, 
where  a  person  got  possession  of  a  promissory 
note  by  pretending  that  he  wished  to  look  at 
it,  and  then  carried  it  away  and  refused  to  re- 
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turn  it  to  the  holder;  this  was  held,  in  the  case 
of  the  People  v.  Miller,  14  Johns.,  871,  a  mere 
private  fraud,  and  not  punishable  criminally. 
To  determine,  then,  whether  the  object  stated 
in  this  indictment  was  in  itself  criminal,  it  be- 
comes necessary  to  ascertain  what  cheats  are 
criminal.  At  the  common  law,  it  must  be 
such  a  fraud  as  would  affect  the  public,  or  as 
common  prudence  cannot  guard  against;  as  by 
using  false  weights,  or  by  some  false  tokens. 
(«  Chit.  Cr.  L.,  399;  2  Str.,  1127;  7  Johns., 
201.)  A  statute  was  passed  in  England  in  the 
30tn  year  of  Geo.  II.,  and  a  similar  one  in  this 
State  (1  R.  L.,  410),  extending  the  offense, 
and  punishing  those  "  who  knowingly  and  de- 
signedly, by  false  pretense,  obtain  any  money, 
&c.,  with  intent  to  cheat  and  defraud'."  Under 
this  statute,  the  offense  consists  in  the  false 
pretense,  and  it  has  been  universally  held,  and 
never  questioned  by  any  court,  "  that  in  an  in- 
dictment upon  that  statute,  it  is  not  enough  to 
allege  generally,  that  the  cheat  was  effected  by 
divers  false  pretenses,  &c. ;  but  the  particular 
false  pretenses  must  be  stated,  that  the  party 
may  know  against  what  he  is  to  defend  him- 
self; and  that  the  court  may  see  that  there  is 
an  indictable  offense  charged,  as  there  are 
some  pretenses  which  are  not  within  the  stat- 
ute." I  quote  the  very  words  of  the  authori- 
ties. (2  T.  R,  586;  East,  Cr.  L.,  837.)  This  in- 
dictment does  not  set  out  the  false  pretenses 
by  which  the  cheat  was  to  be  effected.  This 
court,  then,  has  not  the  means  of  determining 
whether  it  was  *such  a  cheat  as  comes  [*58W 
within  the  statute.  We  are  bound  by  the  rec- 
ord; we  cannot  look  beyond  it;  and  if  that 
does  not  furnish  all  the  ingredients  to  consti- 
tute a  crime,  it  is  impossible  for  this  court  to 
supply  them.  We  cannot  see,  then,  that  here 
there  is  an  object  for  the  conspiracy  charged, 
which,  if  attained,  would  have  been  criminal 
under  the  statute.  Nor  would  the  object  here 
charged  be  criminal  at  common  law;  for  it  is 
as  firmly  established  as  any  rule  can  be,  that 
the  false  token  must  be  set  forth  in  an  indict- 
ment for  cheat  at  common  law.  This  is  not 
done.  There  is,  therefore,  on  this  indictment, 
no  criminal  act  charged  as  the  object  of  the 
conspiracy.  The  conspiracy,  then,  was  not 
criminal  by  reason  of  its  object,  and  does  not 
come  within  the  first  class.  Was  it  an  offense 
by  reason  of  the  unlawful  means  used,  or  in- 
tended to  be  used  and,  therefore,  within  the 
second  class? 

This  question  we  are  utterly  unable  to  an- 
swer by  an  inspection  of  the  indictment;  for  it 
does  not  set  forth  the  means  so  that  this  court 
cannot  determine  whether  they  were  lawful  or 
unlawful.  In  the  language  of  the  rule  before 
quoted,  I  ask,  is  this  "  a  statement  of  the  facts 
by  which  a  crime  is  constituted?"  The  crime 
is  constituted  by  unlawful  means,  and  no 
means  whatever  are  specified.  Had  not  author- 
ities been  quoted,  contrary  to  this  very  plain 
and  obvious  conclusion,  I  should  leave  this 
question  here,  to  rest  upon  what  appear  to  me 
the  plainest  dictates  of  common  sense.  But  it 
is  contended,  that  in  this  peculiar  case  of  con- 
spiracy, it  is  sufficient  to  allege  generally  that 
it  was  to  be  accomplished  by  unlawful  means, 
and  some  cases  are  cited.  I  am  in  possession 
of  a  report  of  the  decision  of  the  Court  of  Ap- 
peals in  Md.,  on  the  conspiracy  cases  tried  in 
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that  State  in  1823, (1)  in  which  every  case  that 
has  ever  been  decided,  bearing  in  the  least 
upon  this  subject,  is  minutely  stated  and  exam- 
ined ;  and  from  a  comparison  of  most  of  them 
with  the  original  reports,  I  am  persuaded  they 
5JIO*]  are  correctly  *stated.  Out  of  twenty- 
one  cases  there  quoted,  in  nineteen  the  means 
by  which  the  conspiracy  was  to  be  effected 
are  charged.  A  brief  statement  of  them  seems 
necessary,  to  show  the  uniform  and  almost  un- 
interrupted current  of  authority  on  this  point. 
[The  cases  referred  to  were  here  severally 
quoted  and  commented  on  by  the  learned  Sen- 
ator.] 

To  these  may  be  added  the  case  of  the  People 
v.  Barrett,  1  Johns.,  66,  where  the  means  al- 
leged are,  that  the  defendants  passed  to  O.  D. 
a  note  of  one  Medad  Gun,  and  falsely  affirmed 
that  Gun  was  solvent.  Against  this  mass  of 
authority,  and  a  greater  and  heavier  mass,  I 
venture  to  assert,  cannot  be  produced  in, favor 
of  any  other  legal  position,  there  are  two  cases 
cited.  The  first  is  that  of  King  v.  Ecdes, 
Leach,  274,  in  which  the  charge  was  that  the 
defendants  conspired,  by  wrongful  and  indi- 
rect means,  to  impoverish  Booth,  and  prevent 
him  from  exercising  his  trade  of  a  tailor.  Ld. 
Mansfield  held  that  the  offense  consisted  in 
"conspiring  to  effect  the  mischief  by  any 
means;  the  means  may  be  perfectly  indiffer- 
ent." The  answer  to  the  applicability  of  this 
case  is  given  by  Ld.  Ellendorough,  in  the  case 
of  Turner,  13  East,  228,  who  says:  "the  case 
against  Eccles  etal.,  was  considered  a  conspira- 
cy in  restraint  of  trade,  and  so  far  a  conspiracy 
to  do  an  unlawful  act  affecting  the  public." 
This,  then,  was  a  case  within  the  first  class, 
where  the  offense  consists  in  a  criminal  object, 
and  then,  indeed,  the  means  are  "  perfectly 
indifferent."  It  has  no  application  to  the  sec- 
ond class,  where  the  offense  consists  in  the 
means  used. 

The  other  case  is  that  of  King  v.  Gill,  2 
Barn.  &  Aid.,  204.  The  indictment  was  as 
general  as  the  present.  It  charged  the  defend- 
ants with  conspiring,  by  divers  false  pretenses 
and  subtile  means  and  devices,  to  obtain  the 
moneys  of  P.  D.  &  G.  D. ;  and  it  was  held  suf- 
ficient. This  was  decided  in  1818,  and  is  of 
course  no  authority  here.  It  is  no  more  than 
the  opinions  of  respectable  lawyers,  on  the 
other  side  of  the  Atlantic,  and  derives  its  whole 
force  from  the  reasons  given  in  its  support. 
The  reason  assigned  by  Ch.  J.  Abbott  is,  that 
591*]  there  may  be  a  possible  case  *of  con- 
spiracy, when  the  means  of  accomplishing  it 
are  not  agreed  upon  by  the  conspirators  and, 
therefore,  there  may  be  cases  where  those 
means  cannot  be  set  out.  Referring  again  to 
the  great  division  of  conspiracies,  it  is  admitted 
that  there  may  be  a  case  of  conspiracy  of  the 
first  class,  where  the  object  itself  is  criminal, 
in  which  the  means  of  accomplishing  it  are 
perfectly  indifferent,  and  need  not  be  agreed 
upon.  But  the  second  class  is  that  where  the 
offense  depends  on  the  unlawful  means  and,  of 
course,  the  offense  cannot  be  complete,  without 

1.— This  case  is  reported  In  5  Har.  &  Johns.  M. 
Hep.,  317-368.  It  was  decided  on  demurrer  to  the  in- 
dictment, which  was,  in  snbstance,  like  the  present 
one,  except  that  the  means  were  set  out.  The  in- 
dictment was  unanimously  sustained  by  the  Su- 
preme Court  of  Appeals  in  Md.  Vide,  post,  opinion 
of  Stcbbins,  Senator. 
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those  means  are  used  or  agreed  to  be  used.  The 
remark  of  Ch.  J.  Abbott  Is  true,  but  it  is  not 
applicable  to  the  case.  To  illustrate,  the  dis- 
tinction :  it  is  an  offense  to  steal,  but  it  is  not 
an  offense  to  obtain  property  by  a  fraud  which 
does  not  amount  to  a  false  token  or  false  pre- 
tense. If  A  and  B  agree  to  steal,  the  offense 
of  conspiracy  is  complete,  and  the  means  need 
not  be  set  forth.  If  they  agree  to  obtain  20 
pounds  of  flour  in  a  barrel  more  than  they 
ought  to  have,  by  the  use  of  a  false  weight, 
then  it  becomes  criminal  in  consequence  of  the 
means  agreed  on.  They  might  have  agreed  to 
obtain  it  by  improper  means,  but  which  were 
not  criminal.  They,  of  course,  could  commit 
no  offense  until  the  idea  of  crime,  either  in  the 
object  or  by  the  means,  entered  their  minds ; 
and  then  the  act  of  agreeing  would  be  an  overt 
act  towards  the  consummation  of  the  offense 
— that  is,  the  act  of  agreeing  to  those  means  : 
and  of  course  there  cannot  be  a  possible  case 
of  the  second  class,  unless  the  unlawful  means 
are  agreed  upon.  I  have  already  endeavored 
to  give  the  reasons  which  satisfy  me  that  the 
present  is  a  case  of  the  second  class.  In  order 
to  show  more  conclusively  that  the  remark  of 
Ch.  J.  Abbott  is  not  applicable  to  it,  I  again 
recur  to  the  reason  given  for  the  rule  of  the 
requisites  of  an  indictment,  "  that  it  must  con- 
tain a  statement  of  the  facts  by  which  the 
crime  is  constituted,  so  as  to  identify  the  ac- 
cusation, lest  the  grand  jury  should  find  a  bill 
for  one  offense,  and  the  party  be  put  on  his 
trial  for  another,  without  any  authority."  It 
seems  agreed  that  the  offense  consists  in  the 
unlawful  means:  those  means  then  were  proved 
to  the  grand  jury.  Suppose  they  consisted  of 
false  entries  in  the  books  of  the  Company  ; 
upon  this  indictment,  how  is  the  court  to  know 
that  such  *were  the  means  proved,  and  [*592 
for  which  the  grand  jury  said  the  defendants 
should  be  put  on  their  trial?  Or,  take  any 
other  possible  case  which  would  justify  the 
finding  of  a  bill ;  what  means  have  the  court 
to  determine  whether  the  public  prosecutor 
proves  the  same  facts  on  the  trial  that  he  proved 
before  the  grand  jury,  or  any  facts  at  all  like 
them?  How  can  the  accusation  be  identified  ; 
that  is,  ascertained  to  be  the  same  that  was  laid 
before  the  grand  jury,  and  is  presented  for 
trial?  The  indictment  says,  "  by  wrongful 
and  indirect  means."  Is  this  an  identification 
of  the  accusation? 

There  is  another  reason,  equally  strong,  why 
the  means  should  be  set  forth  ;  it  is,  that  the 
court  may  judge  whether  there  is  an  indictable 
offense  charged.  This  is  a  sacred  right  of  the 
citizen,  and  when  deprived  of  it,  he  is  deprived 
of  one  of  the  greatest  bulwarks  of  liberty .  In 
the  hurry  of  business  a  judge  may  mistake  as 
to  the  lawfulness  of  the  means  employed  to 
effect  a  conspiracy,  if  it  rests  only  in  evidence; 
but  if  they  are  spread  on  the  record,  a  writ  of 
error  submits  them  to  a  more  deliberate  judg- 
ment. 

But  perhaps  a  stronger  reason  than  any  other 
arises  from  a  consideration  of  the  great  injus- 
tice which  may  be  perpetrated  by  means  of 
such  indictments.  What  kind  of  notice  does 
a  defendant  receive  of  the  charge  against  him, 
by  reading  an  indictment  that  says  he  con- 
spired by  indirect  and  unlawful  means  to  de- 
fraud some  unknown  persons?  For  it  cannot 
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be  denied,  that  under  this  indictment  the  de 
fendants  might  have  been  convicted  of  a  con- 
spiracy to  defraud  a  man  in  Kamschatka.  How 
are  they  to  prepare  for  their  defense?  Would 
not  a  copy  of  the  decalogue  be  as  useful  to 
point  out  the  particular  offense  for  which  they 
are  to  be  tried?  It  would  be  in  vain  that  they 
should  ransack  their  memories  ;  for  an  inno- 
cent man  would  be  the  least  likely  to  suspect 
the  transaction  for  which  he  is  to  be  implicated. 

Such  a  practice  violates  the  fundamental 
principle  of  our  criminal  law,  that  no  man  shall 
be  twice  tried  for  the  same  offense.  That  prin- 
ciple has  no  value,  unless  the  accused  is  ap- 
prised of  the  charge  against  him,  that  he  may 
show  a  former  acquittal.  Let  us  suppose  a  de- 
fendant going  to  trial  on  such  an  indictment 
as  the  present.  He  has  already  been  tried  for 
593*]  *a  conspiracy  and  acquitted  ;  until  the 
moment  arrives  when  the  public  prosecutor 
opens  his  testimony  on  the  trial,  the  defendant 
has  no  means  of  knowing  for  what  he  is  to  be 
tried.  At  such  a  time  what  means  has  he  of 
adducing  the  evidence  of  the  former  trial?  I 
cannot  believe  that  our  criminal  law  is  charge 
able  with  such  gross  injustice.  It  has  been 
framed  and  matured  in  wisdom,  and  in  mercy. 
It  exults  in  the  belief  that  every  man  is  inno- 
cent until  proved  guilty  ;  and  it  glories  in  af- 
fording to  the  accused  every  possible  means  of 
vindicating  his  innocence.  It  scorns  the  rack 
and  every  species  of  torture  ;  it  disdains  trick 
and  circumvention,  and  invites  to  an  open,  full 
and  fair  investigation  of  the  offense.  Such  in- 
dictments as  that  now  under  consideration, 
are,  in  my  judgment,  directly  hostile  to  these 
great  features  of  our  criminal  law.  They  open 
the  way  to  general  and  indefinite  charges  ;  they 
surprise  the  defendant;  they  afford  no  means 
of  determining  whether  they  have  been  legally 
found;  they  deprive  the  accused  of  the  right 
of  reviewing  them,  and  leave  him  at  the  mercy 
of  a  public  prosecutor.  If  there  were  fifty 
precedents  in  England,  instead  of  one  solitary 
case  against  nineteen,  and  that  not  applicable, 
I  should  be  prepared  to  say  that  the  spirit  of 
our  institutions  was  directly  at  variance  with 
such  indictments  ;  and  that  they  ought  not  to 
be  sustained  in  a  country  which  regards  every 
citizen  as  composing  a  part  of  its  sovereignty. 

The  view  I  have  taken  upon  the  question 
discussed,  disposes  of  this  case.  But  there  are 
others  which  have  been  presented,  and  which 
it  would  seem  a  duty  briefly  to  notice. 

It  is  urged  that  this  indictment  charges  an 
executed  conspiracy,  that  the  first  agreement 
to  commit  the  offense  and  every  other  prelimi- 
nary and  intermediate  step,  is  absorbed  in  the 
actual  commission  of  it.  I  am  deeply  im- 
pressed with  the  weight  of  this  objection.  I 
cannot  conceive  how  a  crime  can  be  split  up 
into  its  several  parts,  and  each  of  those  parts 
made  subjects  of  accusation.  If  a  man  com- 
mitted a  theft  by  robbing,  I  cannot  understand 
how  the  two  can  be  separated,  and  the  defend- 
ant tried  for  the  theft  alone.  An  indictment 
for  murder  always  charges,  that  the  defend- 
594*  J  ant  made  an  assault  *on  A.  B.  and  him 
murdered  of  malice  aforethought.  If  a  gen- 
eral verdict  of  guilty  were  rendered  on  such 
an  indictment,  would  it  enter  into  the  head  of 
any  man  to  inflict  a  punishment  merely  for 
the  assault?  That  assault  is  a  part  of  the  crime 
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and  is  absorbed  in  it.  So  in  this  case,  the  agree- 
ment to  cheat,  the  false  tokens  or  false  pre- 
tences used,  are  all  concentrated  and  collected 
in  the  offense  of  cheating.  I  do  not  mean  to 
say,  that  where  there  are  several  counts  in  an 
indictment,  in  some  of  which  a  conspiracy 
only  is  charged,  and  in  others  the  attainment 
of  the  criminal  object  is  alleged,  the  public 
prosecutor  should  not  be  permitted  to  sustain 
which  count  he  could,  by  evidence.  In  such  a 
case,  the  verdict  would  remove  all  difficulty  ; 
for  if  the  object  had  not  been  attained,  and  a 
cheat  had  not  been  effected,  the  jury  would 
acquit  the  defendants  on  those  counts,  and  find 
them  guilty  on  the  counts  for  the  conspiracy 
only.  But  here  there  is  but  one  count  which 
alleges  that  the  cheat  was  accomplished,  and 
the  jury  have  found  that  allegation  to  be  true. 
In  fact,  then,  this  indictment  is  not  for  a  con- 
spiracy, but  for  a  cheat.  This  view  receives 
conclusive  authority  from  the  judgment  of  the 
Supreme  Court  of  Mass.,  in  the  case  of  the 
Commonwealth  v.  Kingsbury,  5  Mass.,  106, 
where  it  is  said:  "Had  the  conspiracy  not  been 
effected,  it  might  have  been  punished  as  a  dis- 
tinct offense  ;  but  a  contrivance  to  commit  a 
felony,  and  executing  the  contrivance,  cannot 
be  punished  as  an  offense  distinct  from  the  fel- 
ony, because  the  contrivance  is  part  of  the  fel- 
ony when  committed  pursuant  to  it.  The  law 
is  the  same  respecting  misdemeanors.  An  in- 
tent to  commit  a  misdemeanor,  manifested  by 
some  overt  act,  is  a  misdemeanor  ;  but  if  the 
intent  be  carried  into  execution,  the  offender 
can  be  punished  but  for  one  offense." 

1  do  riot  understand  this  decision  to  rest  on 
the  doctrine  of  merger,  which  exists  when  two 
offenses  of  different  degrees  have  been  com- 
mitted at  the  same  instant  and  in  prosecution 
of  the  same  object ;  but  it  is  on  the  ground 
that  the  previous  acts  are  all  absolved  in  the 
offense ;  for  Ch.  J.  Parsons  expressly  puts  the 
case  of  a  conspiracy  to  commit  a  misdemeanor, 
which  is  itself  a  misdemeanor  and,  therefore, 
not  *within  the  technical  idea  of  mer-  [*595 
ger.  But  cheating  by  false  pretenses,  is,  with 
us,  an  offense  of  a  higher  grade  than  a  misde- 
meanor, for  it  is  punishable  by  imprisonment 
in  the  State  Prison  for  three  years  ;  while  a 
misdemeanor,  in  which  class  conspiracies  are 
included,  are  punishable  only  by  fine  and  im- 
prisonment in  the  county  jail.  The  technical 
doctrine  of  merger  might,  perhaps,  with  pro- 
priety, be  applied  to  this  case. 

The  reason,  however,  on  which  the  doctrine 
is  founded,  is  equally  applicable  to  the  case 
where  the  offenses  are  of  the  same  grade.  That 
reason  is  presumed  to  be,  that  if  a  man  were 
indicted  and  convicted  for  a  conspiracy  to  do 
an  unlawful  act,  and  was  punished  ;  if  he 
should  afterwards  be  indicted  for  doing  the  act 
itself,  he  could  not  plead  the  former  convic- 
tion in  bar,  because  it  could  not  be  for  the 
same  matter.  And  thus  a  citizen  might  be  re- 
peatedly put  in  jeopardy  for  the  same  offense, 
against  a  fundamental  principle  of  our  crim- 
inal law,  consecrated  and  sanctioned  by  our 
constitutions. 

Considering  this,  then,  as  an  indictment  for 
a  cheat,  consummated,  we  are  to  inquire 
whether  it  is  sufficient  as  such.  The  authori- 
ties before  cited  from  2T.R.,  586,  and  East.  Cr. 
L. , 837,  to  which  may  be  added  3  Chit.  Cr.  L. , 999, 
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and  2  Sir.,  1127,  abundantly  establish  that  an 
indictment  for  cheating,  either  at  common  law, 
or  under  the  statute,  must  set  forth  the  false 
tokens,  the  false  pretenses,  or  other  means  by 
which  the  cheat  was  effected,  "that  the  party 
may  know,"  in  the  language  of  the  court, 
"against  what  he  is  to  defend  himself,  and 
that  the  court  may  see  that  there  is  an  indict- 
table  offense  charged  ;  as  there  are  some  pre- 
tenses [and  some  tokens  and  various  means] 
which  are  not  within  the  statute."  This  view, 
if  correct,  is  entirely  decisive  of  the  question 
respecting  the  sufficiency  of  this  indictment ; 
596*]  for  it  *does  not  purport  or  pretend  to 
set  out  any  false  tokens,  any  false  pretenses, 
or  any  particular  means  by  which  the  cheat 
was  effected.  I  venture  to  assert  that  there  is 
not  a  case  or  precedent  to  be  found  in  the 
whole  course  of  English  or  American  author- 
ities, which  would  sustain  this  indictment  as 
for  a  cheat.  That  it  is  for  a  cheat,  has  been 
shown.  But  whether  it  be  considered  as  an 
indictment  for  a  cheat  or  for  a  conspiracy,  the 
same  objection,  and  for  the  very  same  reasons, 
applies  to  it ;  and  it  is  equally  bad  as  either. 

There  is  a  remaining  question  which  I  ap- 
proach with  great  diffidence  ;  it  is,  whether  an 
indictment  will  lie  for  a  conspiracy  to  produce 
a  private  injury  which  is  not  a  crime  in  itself, 
and  does  not  affect  the  public,  or  obstruct  pub- 
lic justice?  It  cannot  be  denied  that  the  courts 
have,  in  some  instances,  sustained  such  indict- 
ments. I  have  neither  time  nor  ability  to  ex- 
amine these  cases,  and  the  reasons  upon  which 
they  are  founded.  I  can  only  say  that  those 
reasons  have  failed  to  convince  my  mind. 
From  the  best  reflection  I  have  been  able  to 
give,  I  am  inclined  to  think  our  statute  and 
that  of  33  Edw.  I.,  from  which  it  was  copied, 
are  definitions  of  the  offense  of  conspiracy.  .It 
does  not  say  that  such  and  such  acts  shall  con- 
stitute conspiracy,  which  would  be  adding  to 
the  offenses  of  that  character  already  existing: 
but  it  says,  "conspirators  be  they  who  confed- 
er,  &c. ;"  and  it  enumerates  several  instances 
of  the  offense,  which  were  such  at  the  common 
law  ;  such  as  falsely  to  indict  another,  while 
it  entirely  omits  others.  But  for  the  construc- 
tion which  the  courts  have  given  it,  I  should 
think  that  it  was  a  declaration  of  the  intention 
of  the  Legislature,  that  certain  things  should 
be  conspiracies,  and  all  others  which  had  been 
so  considered  should  no  longer  be  punished  as 
such,  upon  the  great  principle  that  the  enum- 
eration of  several  particulars  is  an  exclusion  of 
all  others  not  specified.  But  it  is  involved  in 
great  difficulty,  which  probably  can  be  re- 
moved only  by  legislative  authority.  If  it  were 
important  to  the  decision  of  the  cause,  I  would 
endeavor  to  make  up  an  opinion  satisfactory 
to  myself  ;  but  as,  in  my  opinion,  the  judg- 
ment should  be  reversed  for  other  reasons,  I 
abstain  from  a  further  consideration  of  this 
point.  Mr.  Chitty  in  the  preliminary  note  to 
597*]  his  title  conspiracy,  after  *showing  the 
coutradictions  between  the  cases  says  :  "We 
can  rest,  therefore,  only  on  the  individual  cases 
decided,  which  depend  in  general  upon  partic- 
ular circumstances,  and  which  are  not  to  be 
extended."  If  this  be  true,  and  I  believe  it  is, 
that  no  general  rule  defining  the  offense  of  con- 
spiracy exists  in  the  law,  it  presents  a  lament- 
able exception  from  the  principles  of  our 
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whole  system.  If  the  offense  is  to  be  declared 
after  the  fact,  and  cannot  be  ascertained  be- 
fore it,  we  may  apply  to  ourselves  the  maxim, 
that  miserable  is  the  condition  of  a  people 
where  the  law  is  so  vague  and  uncertain  as  to 
rest  only  in  the  breast  of  the  judge.  I  am  un- 
willing to  sanction  any  such  principles.  If  it 
be  consistent  with  the  public  feeling  in  En- 
gland that  judges  should  possess  an  indefinite 
power  of  extending  a  principle  of  criminal  law 
to  cases  after  the  fact,  so  as  to  prevent  what 
they  may  suppose  a  failure  of  justice,  it  is  yet 
contrary  to  the  first  principles  of  our  govern- 
ment, and  subversive  of  the  great  object  of 
our  institutions  ;  the  security  of  personal  lib- 
erty and  property.  It  would  be  infinitely  bet- 
ter that  culprits  should  escape,  than  that  any 
innocent  man  in  community  should  be  endan- 
gered. But  ample  provision  has  been  made  by 
the  Legislature  for  all  cases  of  fraud  and  em- 
bezzlement ;  and  little  is  hazarded  by  the  as- 
sertion that  no  offense  of  that  description  can 
possibly  be  committed  without  violating  some 
existing  statute.  There  is  no  need,  therefore, 
of  stretching  the  powers  or  enforcing  the  dis- 
cretion of  courts  to  prevent  a  failure  of  justice. 

If,  in  addition  to  the  uncertain  and  fluctuat- 
ing condition  of  the  criminal  law  in  this  re- 
spect, it  should  also  be  settled  that  the  form  of 
the  accusation  may  be  so  general,  vague  and 
indefinite  as  not  to  apprise  the  accused  of  the 
specific  offense  he  is  charged  with,  then  will 
be  completed  an  instrument  of  tyranny  and 
oppression  worthy  of  a  star  chamber  or  an  in- 
quisition. 

I  am  of  opinion  that  the  judgment  of  the 
Supreme  Court  should  be  reversed. 

JONES,  Chancellor,  also  delivered  his  opinion 
at  large  in  favor  of  a  reversal,  on  substantially 
the  same  grounds  taken  by  Spencer,  Senator; 
and  the  Chancellor  was  particular  in  urging  the 
first  *ground  taken  by  Spencer,  Senator, [*598 
viz. :  that  the  means  agreed  on  by  the  alleged 
conspirators  were  not  set  forth,  which  he  held 
was  necessary,  inasmuch  as  the  fraud  averred 
in  the  indictment  to  have  been  the  object  of 
the  conspiracy  did  not  appear  by  the  indict- 
ment to  be  a  legal  crime. 

STEBBINS,  Senator.  The  defendant  below  has 
been  convicted  of  a  conspiracy,  wrongfully, 
injuriously  and  unjustly,  by  wrongful  and  in- 
direct means,  to  cheat  and  defraud  the  Sun 
Fire  Insurance  Company  and  divers  other  per- 
sons to  the  jurors  unknown,  of  their  goods, 
chattels  and  effects;  and  the  indictment  avers 
that  the  conspirators,  by  certain  undue,  indi- 
rect and  unlawful  means,  did  cheat  and  de- 
fraud the  said  Company  and  other  persons  un- 
known, of  divers  promissory  notes,  bonds  and 
mortgages. 

The  principal  questions  arising  upon  the 
record,  appear  to  be,  first,  whether  such  a 
conspiracy  is  an  indictable  offense.  Second, 
whether  the  offense  is  sufficiently  stated  in  the 
indictment;  and  third,  whether  the  conspiracy 
is  not  merged  or  absorbed  in  the  cheat  which 
the  indictment  alleges  was  effected  ? 

It  has,  however,  been  urged,  that  as  choses 
in  action  were  not  the  subject  of  larceny  at 
common  law,  they  cannot  form  the  subject  of 
an  indictable  conspiracy;  but,  I  apprehend,  if 
it  is  not  too  late  to  say  at  this  day  that  there  is 
no  property  in  choses  in  action,  it  is  certainly 
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too  much  to  say  that  a  person  cannot  be  de- 
frauded of  his  notes  or  bonds.  He  may  be 
deeply  injured  in  a  variety  of  ways,  by  being 
deprived  of  that  which  possesses  little  or  no  in- 
trinsic value.  But  there  is  substantial  value  in 
a  bond  or  note.  They  form  the  subject  of  an 
action  of  detinue  or  trover  ;  and  a  mere  chose 
in  action  is  frequently  regarded  as  money  for 
the  purposes  of  tender  or  a  levy. 

Many  other  formal  objections  have  been  taken 
to  the  record,  of  which  it  is  sufficient  to  say, 
none  appear  to  be  well  founded. 

First,  then,  is  the  conspiracy  charged  in  this 
indictment  of  an  indictable  offense  ?  It  is  said 
599*]  not  to  be,  for  the  reason  that  *its  ob- 
ject was  a  mere  private  fraud  ;  and  the  argu- 
ment is,  that  the  policy  of  the  law  is  to  prevent 
crime,  and  that  either  the  object  of  the  con- 
spiracy must  be  the  commission  of  an  indicta- 
ble offense,  or  the  means  by  which  it  is  to  be 
effected  must  be  of  the  same  character,  to 
render  it  indictable.  The  point  submitted  to 
the  court,  however,  does  not  assume  precisely 
that  ground.  It  is,  that  a  conspiracy  to  de- 
fraud an  individual  of  his  property  is  not  in- 
dictable at  common  law,  unless  it  is  to  be  ac- 
complished by  criminal  means;  and  indictable 
conspiracies  are  classed  in  four  classes  :  1.  To 
commit  crime  ;  2.  To  do  an  act  prejudicial  to 
the  public,  as  a  conspiracy  among  journeymen 
to  raise  their  wages;  3.  To  prevent  justice  in  a 
judicial  tribunal :  and  4.  To  charge  one  with 
crime. 

It  is  obvious  from  this  classification,  that 
conspiracies  may  be  indictable  where  neither 
the  object,  if  elfected,  nor  the  means  made  use 
of  to  effect  it,  would  be  indictable  without  the 
conspiracy.  Charging  a  person  with  a  crime 
is  not  an  indictable  offense,  but  only  subjects 
the  wrong-doer  to  an  action  of  slander.  In- 
juring his  reputation  by  charges  less  than  crim- 
inal, does  not  even  subject  him  to  an  action  of 
slander.  Yet  by  the  point  it  is  admitted,  and 
the  cases  are  abundant  to  show,  that  a  conspir- 
acy to  slander  a  man  by  charging  him  with  a 
crime,  or  with  being  the  father  of  a  bastard 
child,  in  an  indictable  offense.  1  Sid.,  68;  Child 
v.  North,  1  Keb.,  203  ;  Id.,  254  ;  1  Vent.,  304  ; 
Rex  v.  Kinnersley,  1  Str.,  193;  Reginia  v.  Best, 
2  Ld.  Raym.,  1168;  Rex  v.  Parsons,  1  Wm.  Bl., 
392.  It  is  worthy  of  remark,  that  these  are 
among  the  earliest  cases  of  conspiracy  to  be 
found  in  the  books;  and  it  appears  to  me  they 
furnish  an  unanswerable  objection  to  the  prop- 
osition, that  a  conspiracy,  to  be  indictable, 
must  have  crime  for  its  object,  or  must  depend 
for  its  accomplishment  upon  criminal  means. 

In  the  case  of  conspiracies  among  journey- 
men to  raise  their  wages,  Rex  v.  Tailors  of 
Cambridge,  8  Mod.,  11,  the  object  of  the  con- 
spiracy is  lawful,  and  the  means  by  which  the 
object  is  to  be  effected  are  no  otherwise  unlaw- 
ful, than  as  the  conspiracy  makes  them  so.  So 
also  in  the  case  of  conspiracy  among  officers  of 
6OO*]  the  E.  I.  Co.  to  resign,  *Vertuev.  Olive, 
4  Burr. ,  2472,  it  is  the  conspiracy  which  con- 
stitutes the  offense.  The  object  to  be  effected 
and  the  means  by  which  it  is  to  be  effected, 
would  be  otherwise  lawful. 

Still,  however,  every  conspiracy  is  not  in- 
dictable ;  and  Mr.  Chitty  very  justly  remarks 
that  it  is  impossible  to  conceive  a  combination, 
as  such,  to  be  illegal.  It  is  the  object  intended 
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to  be  effected,  or  the  means  by  which  the  ob- 
ject is  to  be  executed,  that  renders  it  an  of- 
fense; and  the  difficulty  lies  in  defining  with 
precision  what  objects,  or  what  means  of  ef- 
fecting the  objects,  give  a  criminal  character 
to  the  combination.  An  unlawful  assembling 
of  persons  to  do  an  unlawful  act  is  an  indict- 
able offense,  notwithstanding  the  act  be  not 
done,  or  be  not  indictable  if  done.  It  is  an  of- 
fense strongly  analogous  to  that  of  conspiracy. 
The  policy  of  the  law,  in  both  cases  is,  to  pre- 
vent mischief  by  punishing  as  a  crime  the  at- 
tempt to  commit  a  wrongful  act,  may  not  be 
punished  as  a  higher  offense  than  the  mere 
doing  of  the  act  by  a  single  individual.  The 
object  is  to  prevent  the  mischief.  To  do  so,  it 
is  necessary  to  guard  against  the  combined  skill 
and  power  of  a  dangerous  confederacy,  and 
the  remedy  ought  to  be  proportioned  to  the  oc- 
casion. 

Combinations  against  individuals  are  dan- 
gerous in  themselves,  and  prejudicial  to  the 
public  interest ;  and  it  is  upon  this  principle 
that  the  doctrine  of  maintenance  is  founded. 
It  is  no  wrong  for  an  individual  to  prosecute 
his  rights  against  another  in  a  court  of  justice; 
but  it  is,  notwithstanding,  criminal  for  others 
to  maintain  him  in  his  suit;  and  for  the  reason 
that  such  maintenance  tends  to  oppression;  that 
the  weak  would  be  endangered  by  combina- 
tions of  the  powerful  and  wealthy.  Ch.  J. 
Parsons  illustrates  the  doctrine  of  conspiracy 
with  much  point  in  one  of  his  opinions.  He 
says  a  solitary  offender  may  be  easily  detected 
and  punished  ;  but  combinations  against  law 
are  always  dangerous  to  the  public  peace,  and 
to  private  security.  To  guard  against  the  union 
of  numbers  to  effect  an  unlawful  design  is  not 
easy,  and  to  detect  and  punish  them  is  often 
difficult.  The  unlawful  confederacy  is,  there- 
fore, punished,  to  prevent  the  doing  of  any  act 
in  execution  of  it.  A 

*If,  then,  crime  doewiot  necessarily  [*6O1 
form  the  object  or  means  of  executing  a  con- 
spiracy, to  render  it  indictable,  it  becomes  nec- 
essary to  inquire  more  minutely, whether  such 
a  conspiracy  as  that  charged  in  this  indictment 
is  a  public  offense.  It  is  said  by  Hawkins,  ok. 
1,  ch.  72,  that  all  confederacies  wrongfully  to 
prejudice  another,  are  highly  criminal  at  com- 
mon law  ;  and  the  same  doctrine  is  laid  down 
in  3  Chit.  C.  L.,  1139;  2  Russ.,  1800;  Arch.  Cr. 
PL,  390,  and  Christian's  note  to  4  Bl.Com.,  136; 
all  elementary  writers  of  approved  authority. 
The  definition  of  the  offense  given  by  these  au- 
thors, is  a  confederacy  to  do  an  unlawful  act 
or  a  lawful  act  for  unlawful  purposes,  or  by 
unlawful  means;  and  this  is  said  to  be  the  true 
one  by  Ch.  J.  Parsons  in  Com.  v.  Judd,  2  Mass. , 
329.  All  these  authors  admit  that  a  combina- 
tion, wrongfully  to  injure  individuals,  may  be 
indictable ;  but  Mr.  Chitty  remarks,  that  the 
point  at  which  such  a  conspiracy  becomes  crim- 
inal does  not  seem  to  be  precisely  defined.  It 
is,  in  its  nature,  difficult  to  define.  The  offense 
itself  is  one  which,  with  some  propriety,  may 
be  said  to  consist  in  an  artful  contrivance  and 
combination  to  produce  the  injuries  conse- 
quent upon  other  crimes,  in  a  manner  calcu- 
lated to  elude  the  provisions  and  restraints  of 
criminal  law.  The  forms  in  which  it  appears 
are  as  various  as  the  ingenuity  of  man  is  un- 
bounded. 
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But  it  is  contended,  upon  the  authority  of 
the  adjudged  cases,  either  that  these  writers 
are  mistaken  in  saying  that  conspiracies  to  de- 
fraud individuals  are  indictable,  or  that  when 
they  speak  of  an  unlawful  or  wrongful  act  as 
the  object  of  the  conspiracy,  they  mean  an  act 
of  itself  indictable.  The  distinction  between 
an  unlawful  and  a  criminal  act,  however,  must 
be  very  obvious  to  any  person  of  much  less 
discrimination  than  either  of  those  writers: 
and  I  should  not  readily  suspect  them  of  los- 
ing sight  of  the  distinction.  But  the  distinc- 
tion is  an  important  one  in  its  bearing  upon 
this  case;  and  an  examination  of  the  cases  be- 
comes necessary  to  determine  whether  the  defi- 
nition of  the  elementary  writers  is  correct  in 
this  respect.  It  is  contended  for  the  defendant, 
that  all  the  cases  may  be  properly  classed 
among  the  four  classes  before  mentioned  and, 
as  a  consequence,  that  a  conspiracy  to  defraud 
<JO2*1  *an  individual  is  not  an  offense,  unless 
it  is  to  .be  accomplished  by  criminal  means.  As 
I  read  the  cases,  they  are  not  susceptible  of  such 
a  classification  ;  and  many  of  them  are  mere 
private  frauds,  effected  in  pursuance  of  a  con- 
spiracy, and  for  that  reason  held  to  be  indict- 
able as  conspiracies.  East,  in  his  Pleas  of  the 
Crown,  ch.  18,  sec.  5,  remarks,  that  there  are 
instances  to  be  found  in  the  books,  of  cheats  in 
their  nature  private,  which  have  yet  been  ad- 
judged to  be  indictable  at  common  law;  but, 
upon  examination,  they  will  either  appear  to  be 
founded  in  conspiracy  or  forgery.  "Thus"  (he 
proceeds)  "it  is  said  by  Hawkins,  that  the  sup- 
pression of  a  will  is  indictable  as  a  cheat  ;  for 
which  he  cites  Noy,  103.  What  the  form  of 
the  count  was  in  that  case  does  not  appear  by 
the  report ;  but  as  there  were  several  persons 
convicted,  it  is  probable  they  were  charged 
with  a  conspiracy  or  combination."  Here  is 
certainly  the  opinion  of  East,  that  a  private 
fraud,  coupled  with  ajconspiracy,  constitutes 
an  indictable  offense,  *nd  his  comments  upon 
the  case  in  Noy,  appears  to  me  to  be  the  only 
one  of  which  the  case  is  susceptible.  The  sup- 
pression of  the  will  was  a  mere  private  fraud. 

In  the  case  of  Child  v.  North,  1  Keb.,  254,  the 
indictment  being  for  conspiracy  to  charge  H. 
with  fornication,  a  motion  was  made  in  arrest 
of  judgment;  but  the  court  denied  the  motion, 
on  the  ground  that  it  was  likely  to  be  a  charge 
and  loss  to  H. ;  and  Foster, «/.,  said,  if  the  con- 
spiracy be  to  do  an  unlawful  act,  the  very  con- 
spiracy is  a  crime,  and  so  the  court  agreed. 

The"  King  v.  Cope,  1  Str.,  144,  was  a  con- 
spiracy to  injure  the  trade  of  a  card-maker,  by 
bribing  his  servants  to  mix  grease  with  the 
paste  used  in  the  manufacture  of  the  article, 
and  held  to  be  indictable.  The  case  mentions 
that  it  was  the  King's  card-maker;  and  this 
circumstance,  it  is  contended,  renders  the  of- 
fense a  public  one.  The  case  does  not  define  the 
distinction  between  the  King's  card-maker  and 
the  King's  subjects  generally.  If  there  is  any 
distinction,!  should  apprehend  it  does  not  arise 
from  any  interest  which  the  Crown  had  in  the 
manufacture  of  cards,  more  than  in  any  other 
branch  of  industry.  The  article  itself  would 
6O3*]  not  seem  *to  be  one  which  should  be 
under  the  special  care  of  the  government,  or 
which  should  need  any  peculiar  guaranty  of 
good  quality.  By  the  title  given,  I  understand 
nothing  more  than  a  mechanic,  who  occasion- 
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ally  or  perhaps  usually  supplied  His  Majesty 
with  articles  of  his  manufacture;  and  the  good 
sense  of  the  case  appears  to  me  to  be,  that  a 
conspiracy  to  injure  the  trade  of  a  mechanic 
by  fraudulent  means,  is  an  indictable  offense. 

The  King  v.  Ecdes,  1  Leach,  274,  was  a  case 
of  conspiracy  to  prevent  an  individual  from 
exercising  the  trade  of  a  tailor  in  a  particular 
place,  which  was  held  indictable.  It  is  said  to 
have  been  a  crime  for  the  reason  that  the  con- 
spiracy was  to  restrain  trade  and,  therefore,  an 
offense  against  the  public;  and  such  is  the  com- 
ment of  Ld.  Ellenborough,  in  13  East,  228; 
but,  with  great  deference,  I  should  doubt 
whether  it  was  not  the  private  injury  to  the  in- 
dividual, which  operated  upon  the  mind  of  the 
court.  The  interest  of  the  public  was,  such  as 
they  have  in  the  prosperity  of  every  individual 
occupation,  remote  and  trifling. 

The  King  v.  Robinson,  1  Leach,  47,  was  a 
conspiracy  to  marry  a  person  who  personated 
a  Mr.  Holland.  The  female  was  Mr.  Holland's 
housekeeper,  who  procured  the  other  defend- 
ant to  marry  her,  calling  himself  Mr.  Holland, 
and  being  clothed  from  his  wardrobe.  The  ob- 
ject of  the  conspiracy  was  to  set  up  a  fictitious 
claim  to  the  estate  of  Mr.  Holland.  It  appears 
to  me  to  be  a  strong  case  of  conspiracy  to  de- 
fraud an  individual,  and  to  have  been  decided 
as  such.  A  different  reason  is,  however,  assigned 
— that  the  conspiracy  tendered  to  the  perver- 
sion of  justice,  and  contemplated  an  abuse  of 
the  courts  of  justice,  in  attempting  to  establish 
the  claim.  Surely,  it  does  not  necessarily  fol- 
low that  the  claim  would  be  litigated,  and  I 
can  conceive  of  no  conspiracy,  which  may  not, 
under  some  circumstances,  give  rise  to  a  litiga- 
tion. Might  not  the  bonds  or  notes  of  the  Sun 
Fire  Ins.  Co.  ? 

The  King  v.  Delaval,  3  Burr.,  1434,  was  a 
conspiracy  to  procure  a  female  to  be  bound  to 
one  of  the  defendants,  for  the  purpose  of  facili- 
tating her  prostitution.  Although  grossly  im- 
moral, *it  was,  nevertheless,  not  a  [*6O4 
criminal  act,  if  done  by  an  individual,  or  one 
by  which  the  public  can  be  said  to  be  chiefly 
injured.  It  is  not  an  offense  punishable  by  the 
common  law  ;  and  Mr.  Christian  remarks,  in 
his  note  to  3  Bl.  Com.,  142,  "it  appears  to  be  a 
remarkable  omission  in  the  law  of  England." 

The  Queen  v.  Orbett,  6  Mod.,  42,  was  a  con- 
spiracy fraudulently  to  cheat  I.  S.  of  his  money, 
by  getting  him  to  lay  money  |on  a  foot-race, 
and  prevailing  on  the  party  to  run  booty.  The 
court  said,  being  a  cheat,  though  it  was  private 
in  the  particular,  it  was  public  in  its  conse- 
quences. 

In  King  v.  Qitt,  2  Barn.  &  Aid.,  204,  the  in- 
dictment charged  that  the  defendants  con- 
spired, by  a  divers  false  pretenses  and  subtile 
means,  to  obtain  the  moneys  of  two  individ- 
uals. It  was  objected,  as  in  this  case,  that  the 
means  by  which  the  object  of  the  conspiracy  « 
was  to  be  executed,  were  not  spread  upon  the 
record.  The  objection,  however,  was  over- 
ruled by  the  court,  who  say,  "  It  is  not  neces- 
sary to  state  the  means  at  all  in  the  indictment, 
it  being  quite  sufficient  to  charge  the  illegal 
conspiracy,  which  is  of  itself  an  indictable  of- 
fense." 

This  case  is  attempted  to  be  classed  among 
conspiracies  to  commit  crime;  but  it  will  be  re- 
marked that  the  indictment  is  almost  precisely 
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similar  to  that  now  before  the  court.  One  does 
not  set  out  the  false  pretenses,  which  would  be 
necessary  in  an  indictment  for  obtaining  money 
by  false  pretenses,  and  the  other  does  not  set 
•out  the  deceptions  necessary  in  an  indictment 
for  a  cheat.  Each  states  the  object  of  the  con- 
spiracy, but  neither  the  means  of  its  accom- 
plishment. I  regard  it  as  a  parallel  case  upon 
both  points. 

The  case  of  Kingv.  Roberts,  1  Camp.,  399, 
was  a  conspiracy  by  persons  to  pass  themselves 
off  as  men  of  fortune,  and  thereby  to  defraud 
•certain  tradesmen ;  and  it  was  held  to  be  an  in- 
dictable offense. 

Com.  v.  Judd,  2  Mass.,  329,  was  a  case  of 
conspiracy  to  manufacture  a  base  article  re- 
sembling indigo,  for  the  purpose  of  sale  at  auc- 
tion as  indigo.  The  defendants  were  found 
guilty  of  the  manufacture,  but  not  of  the  sale, 
and  were  convicted  of  conspiracy.  Cfi.  J.  Par- 
<JO5*]  sons,  *in  giving  the  opinion  of  the  court, 
remarks:  "  It  is  sufficient  that  the  conspiracy 
was  made  with  the  intent  of  acquiring  the 
moneys,  goods  and  chattels  of  the  citizens  of 
this  Commonwealth,  by  fraudulent  and  dishon- 
est means."  The  object  was  to  defraud  who- 
ever might  become  purchasers  at  the  auction  ; 
and  it  is  contended  that,  therefore,  it  was  a 
fraud  upon  the  public.  It  was,  undoubtedly, 
&  fraud  which,  if  executed,  would  have  de- 
frauded that  part  of  the  public  who  should  be- 
come purchasers,  and  in  that  respect  bears  a 
strong  analogy  to  a  fraud  upon  a  public  insti- 
tution, which  affects  not  only  those  who  may  be 
•owners  or  purchasers  of  its  stock,  but  also  oth- 
ers whose  contracts  of  indemnity  depend  upon 
its  solvency.  Such  a  case,  I  think,  does  not 
suffer  by  a  comparison  in  this  respect  with  the 
case  in  Mass. 

A  very  similar  case  is  found  in  Com.  v.  Col- 
lins, 3  Serg.  &  R.,  220.  It  was  a  conspiracy  to 
circulate  spurious  notes  of  the  similitude  of 
bank  notes,  and  held  indictable. 

But  the  strongest  case,  and  the  one  most  an- 
alogous to  the  present  upon  this  point,  is  State 
•of  Maryland  v.  Buchanan.  The  indictment 
charged  that  the  defendants,  being  officers  of 
the  U.  S.  Branch  Bank,  conspired  to  use,  and 
•did  use,  a  large  amount  of  the  funds  of  that 
Bank,  for  the  space  of  two  months,  without 
paying  interest  for  them.  The  case  came  up 
•on  demurrer  to  the  indictment ;  was  most  ably 
and  elaborately  diseussed  by  the  court ;  all 
the  authorities  on  both  sides  were  minutely 
examined ;  every  question  which  has  been 
raised  in  this  case  was  agitated  in  that ;  and 
two  of  the  judges  were  in  favor  of  the  de- 
murrer, and  one  against  it.  In  the  Court  of 
Appeals  the  cause  underwent  a  second  discus- 
sion, and  the  judgment  was  reversed  by  the 
unanimous  opinion  of  that  court,  and  the  de- 
fendant ordered  to  plead  over  to  the  indict- 
ment. (5  Harr.  &  J.,  317-368.)  If  the  decision 
•of  a  superior  court  of  a  sister  State  is  in  any 
case  entitled  to  consideration  here,  this  case, 
from  its  importance,  from  the  depth  of  re- 
search which  it  produced,  and  from  the  very 
great  ability  with  which  it  is  decided,  is,  in 
my  judgment,  entitled  to  the  highest  consid- 
OO6*]  eration.  The  *more  so  for  the  reason 
that  the  court  nowhere  in  their  opinion  refer 
to  any  interest  which  the  public,  in  their  ag- 
gregate capacity,  have  in  the  U.  S.  Bank,  but 
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place  their  decision  upon  the  same  grounds  as 
if  the  Bank  had  been  wholly  owned  by  indi- 
viduals. 

Upon  this  point,  then,  we  have  the  opinion 
of  the  courts  of  Md.,  Pa.  and  Mass.,  the  opin- 
ion of  the  elementary  writers,  Hawkins,  Chitty, 
Russell,  Archbold,  East  and  Christian,  and  a 
current  of  decisions  of  the  English  courts,  all 
going  to  show,  in  my  estimation,  that  such  a 
conspiracy  as  that  charged  in  the  indictment 
before  us  is  an  indictable  offense.  The  whole 
furnishes  a  mass  of  authority  altogether  irre- 
sistible. But  to  this  I  think  we  may  add  the 
whole  class  of  cases  of  conspiracy  to  defame 
the  character  of  an  individual.  It  is  the  indi- 
vidual in  those  cases  who  is  defrauded  of  his 
reputation,  and  I  perceive  no  difference,  so  far 
as  the  public  is  concerned,  between  depriving 
an  individual  of  his  property  and  of  his  repu- 
tation, by  means  of  a  conspiracy  ;  and  to  say 
that  those  conspiracies  are  public  offenses,  be- 
cause such  defamation  may  give  rise  to  judi- 
cial investigation,  is,  to  my  mind,  too  great  a 
refinement.  If  this  class  of  cases  was  limited 
to  conspiracies  falsely  to  indict  an  individual, 
there  would  be  some  reason  in  it ;  but  it  is  not 
so.  A  conspiracy  to  slander  constitutes  the 
offense.  And  in  King  v.  Rispal,  3  Burr.,  1320, 
it  was  objected  that  a  charge  of  taking  hair 
out  of  a  bag  was  not  criminal ;  but  the  court 
say  the  gist  of  the  offense  is  the  unlawful  con- 
spiracy to  injure  the  man  by  this  false  charge; 
not  that  it  has  a  tendency  to  pervert  the  ad- 
ministration of  justice. 

An  examination  of  the  cases  cited  convinces 
me  that  a  conspiracy  may  be  defined  (so  far  as 
it  is  capable  of  a  precise  definition)  as  a  con- 
federacy to  do  an  unlawful  act,  or  a  lawful 
act  by  unlawful  means,  whether  to  the  preju- 
dice of  an  individual  or  the  public ;  and  that 
it  is  not  necessary  to  render  the  conspiracy  in- 
dictable that  its  object  should  be  the  commis- 
sion of  a  crime. 

This  doctrine  is  impliedly  admitted  by  the 
case  of  People  v.  Olcott,  2  Johns.  Cas.,  311.  It 
was  a  conspiracy  to  defraud  a  bank  of  its 
money.  The  jury  found  the  agreement  to  ob- 
tain *the  money  from  the  Bank,  but[*6O7 
with  an  intent  to  return  it.  Kent,  «/.,  who 
gave  the  opinion  of  the  court,  does  not  inti- 
mate that  a  conspiracy  to  defraud  a  bank  of 
its  money  is  not  an  indictable  offense,  but 
very  properly  puts  the  decision  of  the  court  on 
the  ground  that  the  jury  did  not  find  an  agree- 
ment to  procure  the  money  with  a  fraudulent 
intent.  This,  he  says,  is  no  answer  to  the  sub- 
stance of  the  charge,  which  was  the  unlawful 
and  fraudulent  intent  to  procure  money  from 
the  Bank. 

Still,  however,  as  before  remarked,  it  would 
probably  be  too  much  to  say  that  every  con- 
spiracy to  defraud  an  individual,  or  to  do  an 
unlawful  act,  is  indictable.  King  v.  Turner, 
13  East,  228,  was  a  conspiracy  to  commit  a 
trespass  by  going  armed  in  the  night  into  the 
premises  of  an  individual  for  the  purpose  of 
snaring  hares.  It  was  held  not  indictable  ;  and 
Ld.  Ellenborough  remarked  that  all  the  cases 
in  conspiracy  proceed  upon  the  ground  that 
the  object  of  the  combination  is  to  be  effected 
by  some  falsity,  and  he  refers  to  a  case  of  con- 
spiracy to  indict  falsely.  If  he  had  said  fraud 
or  falsity,  I  apprehend  it  would  have  been 
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more  conformable  to  the  cases  referred  to. 
There  was  in  this  case  neither  fraud,  falsity 
nor  deceit;  and,  perhaps,  one  of  these  may  be 
essential  when  the  object  of  the  conspiracy  is 
not  criminal  in  itself. 

King  v.  Pywett,  1  Stark.,  402,  is  another  case 
relied  upon  to  show  that  a  conspiracy  to  com- 
mit a  private  fraud  is  not  an  indictable  offense. 
Pywell  advertised  a  horse  for  sale,  and  under- 
took to  warrant  it.  McLean,  the  purchaser, 
applied  at  the  stable,  and  was  told  by  the  other 
defendant  (Pywell  not  being  there)  that  he 
knew  the  horse  to  be  sound,  and  had  known 
him  a  long  time,  and  would  warrant  him  in 
behalf  of  Pywell — upon  which  McLean  pur- 
chased. Ld.  Ellenborough  intimated  that  the 
case  did  not  assume  the  shape  of  a  conspiracy, 
and  that  the  evidence  would  not  warrant  any 
proceeding  beyond  a  civil  action  for  the  dam- 
ages. This  is  the  whole  case  as  it  appeared  at 
Nisi  Prius.  There  was  no  conspiracy  proved, 
nor  any  facts  from  which  it  could  be  inferred. 
There  is  not  even  such  a  deceit  shown  as  would 
have  sustained  a  claim  for  damages  on  that 
6O8*]  *ground.  The  case  is  put  by  the  court 
on  the  ground  of  want  of  proof,  and  not  on 
the  ground  that  a  conspiracy  to  commit  a  pri- 
vate fraud  is  not  an  offense  ;  and  it  appears  to 
me  to  have  no  bearing  on  the  question.  If  the 
law  is  that  such  a  conspiracy  is  not  indictable, 
it  seems  a  little  remarkable  that  among  the 
multitude  of  cases  upon  the  subject  .there 
should  be  found  none  more  applicable  to  the 
point  than  the  two  above  mentioned  ;  for,  cer- 
tainly, the  last  proves  nothing  on  the  subject, 
and  the  most  which  the  first  case  establishes 
is  that  there  may  be  exceptions  to  the  general 
rule. 

But  it  is  not  necessary  to  the  decision  of  this 
cause  to  go  so  far  as  to*  say  that  every  combi- 
nation to  defraud  an  individual  is  indictable. 
The  victim  of  the  fraud,  in  this  case,  is  an  in- 
corporated public  institution  chartered  for  the 
purpose  of  affording  indemnity  to  the  public 
against  the  hazards  of  fire;  located  in  the  com- 
mercial metropolis  of  the  continent ;  its  stock 
probably  in  the  hands  of  a  large  number  of 
individuals ;  and  a  still  larger  number,  prob- 
ably, depending  upon  it  for  indemnity  against 
losses.  Although,  for  most  purposes,  such  an 
institution  is  to  be  regarded  as  an  individual, 
yet  cannot  the  court  judicially  perceive  and 
recognize  an  interest  which  the  public  in  fact 
have  in  such  an  institution,  certainly  as  im- 
portant as  any  they  may  have  had  in  any  of 
the  cases  cited  ? 

We  may,  indeed,  judicially  determine  that 
the  public  have  no  interest  in  such  conspira- 
cies, but  I  apprehend  it  will  be  difficult  for  us 
to  convince  the  public  that  they  have  not  felt 
their  consequences.  It  is  a  crime  to  conspire 
to  give  a  false  value  to  public  stocks.  (3 
Maule  &  S.,  68.)  Is  it  not  equally  so  to  com- 
bine to  destroy  the  value  of  a  stock  which  is  a 
subject  of  daily  sale  in  the  stock  market  ? 
And  are  not  the  interests  of  trade  as  seriously 
affected  as  they  possibly  could  have  been  by 
the  sale  of  a  spurious  article  of  merchandise  at 
auction  ?  The  purchaser  in  either  case  is  un- 
known, and  is  without  the  means  of  guarding 
against  the  deception. 

The  effect  of  this  doctrine  of  punishing  con- 
spiracies to  commit  private  frauds,  as  offenses 
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against  the  public,  has  been  strenuously  urged 
in  the  argument  as  almost  entirely  prostratmg- 
the  jurisdiction  of  the  Court  of  Chancery  in 
cases  of  fraud.  It  would  become  us  to  pause^ 
before  we  should  *adopt  any  principle  [*6O9- 
that  might  either  destroy  or  cripple  a  jurisdic- 
tion so  infinitely  important  and  essentially  nec- 
essary as  is  that  of  our  courts  of  equity  in 
cases  of  fraud.  But  however  sincere  may  be- 
the  apprehensions  entertained  upon  this  sub- 
ject, I  can  perceive  no  grounds  for  extraordi- 
nary alarm,  and  cannot  persuade  myself  but 
that  those  courts  will  continue  to  exercise  their 
accustomed  jurisdiction  in  relieving  against 
frauds,  unshorn  of  any  of  their  legitimate 
powers,  notwithstanding  the  recognition  of  the- 
doctrine  of  conspiracy. 

The  rule  of  that  court,  it  is  true,  is,  that  a. 
defendant  is  not  bound  to  answer  to  facts 
which  may  criminate  or  subject  him  to  a  pen- 
alty. (4  Johns.  Ch.,  432.)  It  is  the  same  pro- 
tection which  the  law  affords  to  witnesses  in 
other  courts.  But  the  court  is  not  thereby 
ousted  of  its  jurisdiction.  Because  a  defend- 
and  is  not  bound  to  answer  as  to  certain  facts, 
the  plaintiff  is  not  precluded  from  proving 
those  facts  by  witnesses,  nor  is  the  court  pre- 
cluded from  administering  the  proper  relief 
when  the  facts  are  shown.  The  settled  law  of 
that  court  has  always  been,  that  a  demurrer  to- 
the  discovery  sought,  is  no  answer  to  that  part 
of  the  bill  which  prays  relief.  (3  Johns.  Ch., 
471  ;  5  Id.,  186.)  The  amount  of  the  objection, 
then,  is  this  :  If  conspiracies  to  commit  private 
frauds  are  criminal,  a  defendant  in  equity  is 
not  bound  to  confess  such  crime.  The  plaintiff 
must  prove  his  case  by  other  means  than  the 
defendant's  confession,  and  then  the  court 
stands  ready  to  relieve  him.  Surely  there  is  no 
great  cause  of  alarm  in  this  doctrine.  It  is 
simply  putting  the  plaintiff  upon  proof  of  his 
cause  in  that  court,  in  the  same  manner  as  he 
is  bound  to  prove  it  in  every  other  court. 

The  next  question  is,  whether  the  offense  is 
sufficiently  set  out  in  the  indictment. 

An  indictment  is  said  to  be  a  narrative  of  an 
offense.  (2  Hale  P.  C.,  169.)  And  the  gen- 
eral rule  of  pleading  in  criminal  cases  is,  that 
such  facts  must  be  stated  upon  the  record  as, 
in  judgment  of  law,  are  sufficient  to  constitute 
the  offense. 

If,  then,  this  offense  consists  in  combining 
to  do  an  unlawful  act,  or  a  lawful  act  by  un- 
lawful means,  it  will  clearly  only  be  necessary 
in  the  first  case  to  charge  the  combination  and 
*the  object  of  it,  that  the  court  may  [*6 1 0 
see  that  it  was  a  conspiracy  to  do  an  unlawful 
act ;  but  where  the  combination  is  not  rendered 
criminal  by  the  unlawfulness  of  its  object,  it 
will  he  necessary  to  go  further  until  the  point 
of  criminality  is  reached  and  set  out  such  un- 
lawful means  as  rendered  it  so. 

The  combination  and  the  object  of  it  must 
always  be  set  out,  because  a  mere  combination 
is  no  crime;  but  coupled  with  an  illegal  object, 
it  becomes  so.  When  neither  the  conspiracy 
nor  the  object  intended  to  be  effected  by  it  are 
unlawful,  but  the  means  intended  to  be  used 
in  executing  that  object  are  illegal,  then  it  be- 
comes necessary  to  set  out  those  means  as  a 
constituent  part  of  the  offense. 

Take,  for  instance,  the  case  of  Xing  v.  De 
Berenger.  The  object  of  the  conspiracy  was- 
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to  raise  the  price  of  the  stocks,  which  the  court 
say  is  not  in  itself  unlawful  ;  but  the  means 
by  which  that  object  was  to  be  executed  were 
so.  The  means  were  circulating  false  and  de- 
ceptive reports.  The  circulation  of  these  false 
reports  formed  part  of  the  agreement  or  com- 
bination, and  rendered  it  criminal.  Ld.  Ellen- 
borough,  in  that  case,  says,  "  the  crime  lies  in 
the  act  of  conspiracy,  and  would  have  been 
complete  although  it  had  not  been  pursued  to 
its  consequences."  Le  Blanc,  J.,  remarks, that 
"the  offense  is  not  in  raising  the  funds  simply; 
but  in  conspiring  by  false  rumors  to  raise  them. " 
In  Queen  v.  Best,  it  was  objected  that  nothing 
came  of  the  conspiracy,  and  that  the  bare  con- 
spiracy is  not  indictable  unless  something  be 
done.  The  court  overrule  the  objection,  and 
say  the  conspiracy  is  the  gist  of  the  offense. 
So  in  King  v.  Rispal,  the  court  say  the  conspir- 
acy is  the  gist  of  the  offense.  In  King  v.  EC- 
cles,  Buller,  /.,  said  the  means  were  matter  of 
evidence  to  prove  the  charge,  and  not  the  crime 
itself.  It  is,  therefore,  not  necessary  to  state  the 
means  at  all  in  the  indictment,  it  being  quite 
sufficient  to  charge  the  defendants  with  the  il- 
legal conspiracy,  which  is,  of  itself,  an  indict- 
able offense.  Ld.  Mansfield  remarked,  "  the 
conspiracy  is  stated,  and  its  object.  It  is  not 
necessary  that  the  means  should  be  stated."  In 
King  v.  Gill,  all  the  judges  agree  that  the  con- 
spiracy is  the  gist  of  the  offense,  and  that  the 
offense  is  complete,  although  no  means  may  be 
611*]  *agreed  upon  or  made  use  of.  King  v, 
Kinnersley  is  also  an  authority  to  show  that  the 
offense  is  complete,  though  no  act  be  done  in 
pursuance  of  the  conspiracy.  So,  also,  is  The 
Brewer's  case,  1  Lev.,  125.  Ch.  J.  Parsons 
takes  the  same  ground  in  Com.  v.  Judd.  He 
says  the  gist  of  the  offense  is  the  unlawful  con- 
federacy. The  offense  is  complete  when  the 
confederacy  is  made,  and  any  act  done  in  pur- 
suance of  it,  is  no  constituent  part  of  the  of- 
fense, but  merely  an  aggravation  of  it. 

These  references,  added  to  the  authority  of 
the  elementary  writers,  Chitty,  Russell,  &c,, 
are  quite  sufficient,  in  my  judgment,  to  estab 
lish  the  proposition,  that  the  offense  consists  in 
the  act  of  combining  unlawfully  ;  that  where 
the  object  is  unlawful,  the  offense  is  complete, 
whether  the  means  of  execution  be  agreed  upon 
or  not ;  that  it  is  not  requisite  that  those  means 
should  form  any  part  of  the  agreement,  unless 
the  agreement  is  thereby  rendered  unlawful ; 
and  in  either  case,  that  the  offense  is  complete, 
whether  any  act  be  done  in  pursuance  of  the 
confederacy  or  not. 

If,  then,  a  confederacy  to  do  an  unlawful 
act  is  criminal,  although  no  means  of  execu- 
tion be  agreed  upon,  it  follows  that,  in  an  in- 
dictment for  such  an  offense,  where  the  means 
were  agreed  upon,  it  would  be  unnecessary  to 
state  them,  because  they  form  no  part  of  the 
offense.  It  is  complete  without  them.  In  the 
one  case  the  means  could  not  be  set  out;  in  the 
other  it  would  as  certainly  be  unnecessary. 

Again  ;  if  the  offense  be  complete,  though  no 
act  is  done  in  pursuance  of  the  conspiracy, 
where  can  be  the  necessity  of  stating  the  means 
intended  to  be  made  use  of,  provided  the  con- 
spiracy otherwise  appears  to  be  unlawful  ? 

Stark.  Treat,  on  Cr.  L.,  170,  is,  however.re- 
lied  upon,  to  show  that  unless  the  object  of  the 
combination  is  criminal,  the  means  must  be  set 
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out.  He  says,  in  the  beginning  of  his  chapter 
on  conspiracies,  that  the  general  averment  that 
the  defendants  did  conspire,  &c. ,  to  accomplish 
an  object  apparently  criminal.is  sufficient  with- 
out showing  in  what  manner  or  by  what  means 
&c. ;  and  on  the  next  page  he  remarks,  ' '  but 
unless  the  object  be  criminal,  it  seems  to  be  un- 
necessary to  show  an  intention  to  accomplish 
it  by  some  improper  *means."  Now,  [*612 
by  the  the  terms  "apparently  criminal,"  I  should 
understand  something  not  necessarily  criminal; 
and  in  the  subsequent  sentence,  he"  evidently 
refers  to  the  apparently  criminal  object  before 
spoken  of.  Standing  by  itself,  however,  the 
last  proposition  is  evidently  a  loose  one;  for  it 
admits  that  where  the  object  is  not  criminal, 
the  use  of  means  which  he  characterizes  as  im- 
proper simply,  may  render  the  conspiracy  an 
offense.  On  the  whole,  I  do  not  see  that  he 
differs  essentially  from  the  other  writers. 

My  view  of  the  case,  if  correct,  results  in 
this  :  The  object  of  the  conspiracy  charged  be- 
ing to  defraud  the  Sun  Fire  Ins.  Co.  and  other 
persons,  of  certain  notes,  bonds,  &c.,  is  appa- 
rently upon  the  record  an  illegal  object  ;  and 
whether  the  nature  of  the  fraud  contemplated, 
or  its  effect  upon  the  public  be  considered,  pre- 
sents, at  least,  as  strong  a  case  as  most  of  those 
which  have  been  held  to  be  indictable  both  in 
England  and  this  country  and,  therefore,  ren- 
ders the  conspiracy  criminal. 

The  conspiracy  itself  being  criminal  by  rea- 
son of  the  illegality  of  its  object,  the  means  by 
which  it  was  to  be  put  in  execution  become 
immaterial,  and  are  not  necessary  to  be  set  out 
in  the  indictment. 

The  case,  however,  has  been  presented  in 
another  point  of  View,  in  which  I  shall  proceed 
to  examine  it  as  briefly  as  possible.  This  view 
of  it  proceeds  upon  the  assumption  that  either 
the  object  of  a  combination,  or  the  means  by 
which  it  is  to  be  accomplished,  must  be  crimi- 
nal, or  such  as,  if  executed  by  aji  individual, 
would  be  indictable,  to  render  such  a  combi- 
nation an  indictable  offense.  Without  attempt- 
ing to  combat  this  proposition  further  than  has 
already  been  done,  but  assuming  it  to  be  true, 
the  question  then  is,  whether  the  indictment 
in  this  case  sets  out  the  object  of  this  conspir- 
acy sufficiently  to  show  to  the  court  that  it  was 
criminal.  It  charees  that  the  defendants  con- 
spired, by  wrongful  and  indirect  means,  to 
cheat  and  defraud  the  Insurance  Company  and 
others.  To  cheat,  in  the  legal  acceptation  of 
the  term,  certainly  means  the  commission  of 
an  indictable  offense  ;  but  it  is  contended  that 
the  term,  in  ordinary  acceptation,  includes  as 
well  those  frauds  which  are  not  criminal  as 
those  which  *are,  and,  therefore,  that  [*613 
the  particular  means  by  which  the  cheat  was 
to  be  effected  should  have  been  set  out,  to  en- 
able the  court  to  judge  whether  the  means  of 
fraud  were  such  as  rendered  it  a  technical 
cheat.  In  an  indictment  for  the  cheat,  it  cer- 
tainly would  be  necessary  to  set  forth  the  means 
by  which  it  was  effected;  but  it  appears  to  me 
that  when  it  becomes  necessary,  in  an  indict- 
ment for  one  offense,  to  name  another,  and  it  is 
done  by  its  technical  name,  the  term  must  be 
taken  according  to  its  legal  import.  The  term 
is  here  used  collaterally,  and  as  descriptive  of 
an  offense  which  the  pleader  is  not  undertak- 
ing to  set  out;  but  which  it  becomes  necessary 

755 


613 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1827 


to  name,  and  which  is  well  known  in  law  by 
that  name.  The  term  so  used  must,  necessarily, 
import  the  offense,  without  setting  forth  the 
particulars  which  in  judgment  of  law  consti- 
tute it. 

This  indictment,  then,  charges  a  conspiracy 
to  defraud  and  cheat ;  or,  in  other  words,  a 
conspiracy  to  defraud  by  such  means  as  amount 
in  law  to  a  cheat. 

But  it  would  seem  that  it  is  not  always  nec- 
essary to  specify  all  the  means  by  which  a 
crime  is  to  be  perpetrated,  even  in  an  indict- 
ment for  the  offense  itself.  In  treason,  Chitty 
says  (2  Chit.  Cr.  L.,  65),  "  the  laying  that  A 
and  B  met  and  proposed  the  means  how  to 
effect  the  King's  death,  is  sufficient,  without 
alleging  the  particular  means  upon  which  they 
agreed,  which  is  matter  of  evidence."  So 
of  subornation  of  perjury,  he  remarks  (Id., 
318):  "  It  is  not  necessary  to  set  forth  the 
means  used  by  the  defendant  to  effect  his  de- 
sign ;  but  it  is  sufficient  to  state  that  he,  by 
sinister  and  unlawful  labors  and  means,  pro- 
cured the  commission  of  the  perjury."  And 
such  is  the  form  of  the  indictment  for  en- 
deavoring to  suborn.  (Id.,  482.) 

There  is  a  little  different  view  of  this  point, 
which  may  tend,  at  least,  to  strengthen  the 
view  just  taken.  East,  in  his  Pleas  of  the 
Crown,  ch.  18,  sec.  1,  gives  what  I  esteem  one 
of  the  best  definitions  of  a  cheat  to  be  found  in 
any  of  the  works  upon  criminal  law.  He  says, 
it  is  not  every  species  of  fraud  which  is  the 
subject-matter  of  a  criminal  charge  at  common 
law.  It  must  be  such  as  affects  the  public, 
614*]  such  *as  is  public  in  its  nature,  calcu- 
lated to  defraud  numbers,  to  deceive  the  peo- 
ple in  general.  In  2  Russ.,*1380,  we  have  a 
similar  definition.  King  v.  Wheatly  was  an 
indictment  for  a  cheat  in  selling  16  for  18  gal- 
lons of  liquor.  Ld.  Mansfield,  in  his  opinion, 
says  the  offense  that  is  indictable  must  be  such 
an  one  as  affects  the  public — as  if  a  man  uses 
false  weights  and  measures,  and  sells  by  them 
to  all  or  many  of  his  customers.  So  if  a  man 
defrauds  another  under  false  tokens  ;  for  these 
are  deceptions  that  common  prudence  cannot 
guard  against.  So  if  there  be  a  conspiracy  to 
cheat  ;  for  ordinary  care  is  no  guard  against 
this.  Those  cases  are  much  more  than  mere 
private  injuries.  But  here  are  no  false  weights, 
no  false  tokens.no  conspiracy.  Denison,  J. ,  also 
says,  here  are  no  false  weights  nor  measures, 
nor  any  false  token  at  all,  or  any  conspiracy. 
If  there  be  false  tokens,  or  conspiracy,  it  is 
another  thing.  Wilmot,  J.,  remarks  with  great 
point,  that  the  true  distinction  in  all  cases  of 
this  kind,  and  which  will  solve  them  all,  is 
this  :  that  in  such  impositions  or  deceits  which 
common  prudence  may  guard  persons  against, 
the  offense  is  not  indictable  ;  but  where  false 
weights  and  measures  are  used,  or  false  tokens 
produced,  or  such  methods  taken  to  cheat  and 
deceive  as  people  cannot,  by  any  ordinary  care 
or  prudence,  be  guarded  against,  then  it  is  an 
offense  indictable.  Now  the  bearing  which 
these  authorities  have  upon  the  point  is  two- 
fold ;  first,  it  is  not  necessary  that  a  fraud 
should  affect  the  public  in  its  aggregate  capac- 
ity, to  render  it  indictable  as  a  cheat ;  but  if 
it'affect  a  number  of  individuals,  or  a  particu- 
lar class  of  individuals,  as  was  said  by  the 
court  in  King  v.  De  Berenger,  or  even  one,  by 
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means  calculated  to  deceive  many,  it  is  an  in- 
dictable offense.  What  number  of  persons  to 
be  defrauded,  then,  renders  the  fraud  indict- 
able ?  Are  there  a  sufficient  number  named 
in  the  indictment  in  this  cause  ?  Is  there  not 
a  particular  class  of  individuals  (to  wit :  the 
stockholders,  &c.)  injured  by  defrauding  this 
Insurance  Company  ? 

But  again  ;  the  doctrine  of  Wheatty's  case 
seems  to  be,  that  a  cheat  effected  by  means  of 
a  conspiracy,  is  equivalent  to  one  effected  by 
means  of  false  tokens  ;  that  the  combination 
takes  the  place  of  the  false  tokens,  and  is,  of 
itself,  to  be  *regarded  as  a  false  token,  [*615 
or  one  of  the  methods  taken  to  cheat,  against 
which  ordinary  care  is  no  guard.  If  the  com- 
bination alleged  is  to  be  regarded  in  this  point 
of  view,  then  we  have  a  technical  cheat  set 
out  upon  the  record,  with  all  its  attributes. 

This  view  of  the  question,  however,  though 
submitted  with  some  confidence,  is  not  as- 
sumed as  conclusive  ;  but  as  suggested  by 
Wheatly's  case,  and  bearing  upon  the  point 
which  to  me  appears  to  be  otherwise  fully  es- 
tablished. That  case,  at  all  events,  is  properly 
introduced,  as  illustrative  of  the  nature  of  con- 
spiracies. 

Aside,  however,  from  any  reasoning  upon 
this  subject,  the  authorities  to  my  mind  ap- 
pear to  be  controlling. 

In  King  v.  Eccles,  it  was  objected  that  the 
means  by  which  the  conspiracy  was  to  be  ex- 
ecuted, were  not  disclosed  in  the  indictment, 
but  the  court  held  the  indictment  good  not- 
withstanding. The  indictment  in  King  v.  Gill, 
was  almost  a  literal  copy  of  the  new  one  before 
the  court.  It  charged  that  the  defendants  con- 
spired, by  divers  false  pretenses  and  subtile 
means,  to  obtain  moneys  from  two  individuals. 
This  charge,  although  clearly  insufficient  to 
sustain  an  indictment  for  obtaining  money  by 
false  pretenses,  was  held  sufficiently  particular 
in  an  indictment  for  the  conspiracy.  This  case, 
therefore,  is  a  direct  authority  to  "the  point. 

The  case  of  Maryland  v.  Buchanan,  5  Har. 
&  J.,  317,  has  been  relied  upon  to  show  that 
the  means  ought  to  be  set  out  in  the  indict- 
ment. They  were  so  set  out  in  that  indictment; 
but  the  case  is  far  from  being  authority  for 
saying  that  when  the  object  of  the  conspiracy 
is  to  commit  an  indictable  offense,  the  means 
must  necessarily  be  stated  in  the  indictment. 
The  use  intended  to  be  made  of  the  case,  in 
this  respect,  is,  I  presume,  to  show  that  where 
the  object  of  the  conspiracy  is  unlawful, 
though  not  criminal,  the  means  must  be 
stated,  that  they  may  appear  to  have  been 
criminal. 

In  my  view  of  that  case,  it  differs  essentially 
from  the  one  now  before  the  court  in  this  par- 
ticular. The  indictment  there  is,  that  certain 
officers  of  the  Bank  conspired  to  use,  and  did 
*use,  a  large  sum  of  money,  belonging  [*6 1 6 
to  the  Bank,  for  the  space  of  two  months, 
without  paying  any  interest  for  the  same,  and 
without  securing  the  repayment  thereof.  There 
is  certainly  nothing  criminal  in  obtaining  the 
use  of  money  without  interest,  and  I  can  dis- 
cover nothing  illegal  in  it.  The  law  does  not 
give  interest  for  the  use  of  money,  but  re- 
fuses to  give  it  in  all  cases  where  there  is  no 
contract  to  pay  it  existing  between  the  parties. 
It  will,  it  is  true,  as  in  other  cases,  raise  an  im- 
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plied  promise  to  pay  it  under  certain  circum- 
stances ;  but  the  claim  always  rests  upon  the 
ground  of  contract.  The  gravamen,  then,  is  in 
not  contracting  to  pay  interest.  The  means 
by  which  the  use  of  this  money  was  to  be  ob- 
tained, were  the  making  of  false  and  fraudu- 
lent entries  and  statements  in  the  books  of  the 
Bank,  calculated  to  show  that  the  money  was 
loaned  on  sufficient  security  in  stock. 

The  means  were,  therefore,  fraudulent  and 
unlawful;  and  it  became  necessary  to  set  them 
out  in  the  indictment,  to  give  a  character  to 
the  conspiracy,  otherwise  not  unlawful.  Here, 
too,  I  discover  nothing  criminal  or  indictable 
in  the  means  made  use  of,  except  as  connected 
with  the  conspiracy.  The  defendants  were 
officers  of  the  Bank,  intrusted  with  its  funds 
and  books,  and  were  guilty  of  a  gross  and 
fraudulent  breach  of  that  trust ;  but  were  not 
indictable,  unless  on  the  ground  that  the  fraud 
was  such  as  to  affect  the  public.  (East  P.  C., 
tit.  Cheats,  ch.  18,  sec.  1.)  And  if  the  fraud 
was  indictable,  as  affecting  the  public,  most 
certainly  a  conspiracy  to  defraud  such  an  in- 
stitution, is  indictable  on  the  same  ground. 

This  case,  therefore,  appears  to  me  to  be 
one  of  the  strongest  authorities  to  show  that  a 
conspiracy  to  do  an  act  neither  criminal  nor 
unlawful,  but  to  be  executed  by  unlawful  and 
fraudulent  means  (though  not  criminal),  and 
prejudicial  to  an  incorporated  public  institu- 
tion, is  an  indictable  offense — such  unlawful 
means  being  set  out  in  the  indictment — but  by 
no  means  an  authority  to  prove  that  in  charg- 
ing a  conspiracy  to  commit  an  offense,  of  itself 
indictable,  it  is  necessary  to  aver  the  means  of 
execution.  That  it  is  an  authority  directly  the 
reverse,  I  quote  the  language  of  the  two  judges 
of  the  inferior  court,  who  were  the  only  judges 
617*]  in  either  court  against  *the  prosecu- 
tion. (3)  They  say,  "  If  two  men  should  agree, 
in  so  many  words,  to  cheat  another  of  his 
money,  they  conspire  to  do  a  criminal  act;  be- 
cause the  law  would  presume  that  they  did 
not  mean  to  stop  short  of  the  means  necessary 
to  effect  a  cheat ;  and  the  particular  false 
tokens  need  not  be  set  out ;  because  the  con- 
spiracy is  the  gist,  and  nothing  need  be  done 
in  execution  of  it.  But  if  A  and  B  agree  to 
get  the  money  of  C,  the  law  would  not  in- 
stanter  infer  that  they  intended  a  cheat,  be- 
cause it  might  be  their  object  to  obtain  it  on  a 
loan  ;  and  although  they  might  know  them- 
selves to  be  insolvent,  yet  the  law,  for  the  pur- 
pose of  converting  the  private  fraud  into  an 
Indictable  cheat,  would  not  suffer  the  con- 
spiracy to  be  substituted  for  a  privy  false  token. 
So,  if  two  conspire  to  commit  a  burglary,  the 
offense  is  complete,  and  the  particular  means 
need  not  be  set  out,  although  it  might  depend 
upon  them  whether  it  was  a  burglary  or  a 
larceny."  And  that,  they  say,  was  all  the  court 
decided  in  King  v.  GiU,  which  was  a  conspiracy 
to  commit  an  offense  which,  if  individually 
committed  would  be  indictable. 

Here,  then,  is  the  opinion  of  the  court  in 
Maryland,  adopting  the  case  of  King  v.  Gitt, 
and  sanctioning  an  indictment  in  the  very 
words  of  the  one  now  before  the  court.  The 
very  argument  made  in  this  cause,  is  here  met 
distinctly.  It  is  that  the  indictment  does  not 

3.— These  opinions  are  not  given  in  the  final  re- 
port. VWeSHar.  &  J.,  324,  note  a. 
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charge  a  conspiracy  to  cheat, because  the  means 
necessary  to  constitute  a  cheat  are  not  set  out. 
The  court  say,  as  was  said  in  the  case  of  Gill 
v.  Henry,  where  there  is  a  conspiracy  to  com- 
mit a  cheat,  a  burglary  or  a  larceny,  the  means 
need  not  be  set  out,  although  it  depends  upon 
them  whether  the  act  be  a  cheat,  a  burglary  or 
a  larceny.  The  terms,  themselves,  are  descrip- 
tive of  the  offense,  and  necessarily  include  the 
requisite  means  to  constitute  it. 

The  case  of  the  People  v.  Barrett,  1  Johns. , 
66,  is  the  last  one  I  shall  notice  on  this  branch 
of  the  case.  It  has  been  relied  upon  with  great 
confidence,  as  establishing  *a  doctrine  [*o!8 
different  from  that  which  the  other  cases  ap- 
pear to  me  to  warrant.  The  defendants  were 
indicted  for  a  conspiracy  to  cheat  O.  D.  of  his 
money,  goods  and  chattels,  under  certain  false 
and  deceitful  pretenses,  particularly  setting 
them  out,  and  among  the  rest,  a  false  represen- 
tation that  the  maker  of  the  note,  passed  by  the 
defendants  to  O.  D.,  was  solvent  and  able  to 
pay  the  note.  This  false  representation  was 
set  out  without  a  venue.  The  defendants  were 
convicted,  and  the  judgment  having  been  ar- 
rested, they  were  again  indicted  for  the  same 
offense,  and  pleaded  the  former  acquittal  in 
bar.  It  was  contended,  among  other  things, 
that  the  first  indictment  was  defective  in  sub- 
stance, so  that  the  defendants  never  were  in 
jeopardy  on  account  of  it.  Kent,  Ch.  J.,  and 
Spencer  and  Thompson,  JJ.,  were  of  opinion 
that  the  first  indictment  was  defective,  in  not 
showing  a  venue  to  the  false  representation 
and,  therefore,  that  the  defendants  were  en- 
titled to  an  acquittal  on  the  second  indictment. 
Tompkins  and  Livingston,  JJ.,  were  against 
the  acquittal.  The  strength  of  this  authority 
consists  in  this:  that  unless  it  was  material  and 
necessary-  to  have  set  out  the  false  pretenses 
and  representations  in  the  indictment,the  want 
of  a  venue  to  such  representations  could  not 
have  vitiated  it.  That  the  case  is  an  authority 
of  some  weight  upon  this  point  must  be  admit- 
ted; and  if  I  do  not  sufficiently  appreciate  its 
weight,  it  certainly  cannot  be  owing  to  any 
want  of  respect  for  the  judgment  of  the  dis- 
tinguished gentlemen  who  constituted  the  ma- 
jority of  the  court. 

The  indictment  which  is  adjudged  to  be  de- 
fective, it  will  be  seen  by  the  report  of  the 
case  in  2  Cai. ,  304,  had  previously  been  before 
the  court;  and  no  objection  taken  to  it  in  this 
particular,  although  the  judgment  was  arrested 
for  another  reason — the  improper  withdrawal 
of  a  juror.  The  great  and  leading  question 
before  the  court,  on  the  second  indictment,  was 
not  as  to  the  sufficiency  of  the  first  indictment, 
but  whether  a  party,  who  had  been  once  tried 
for  an  offense,  could  be  again  put  upon  his 
trial  for  the  same  matter.  Throughout  the 
whole  case  not  a  single  authority  is  cited  upon 
the  law  of  conspiracy,  or  the  form  of  an  indict- 
ment for  that  offense.  The  attention  of  the 
court  was  not  drawn  to  *that  subject;  [*619 
and  in  all  their  remarks  upon  the  sufficiency  of 
the  indictment,  they  evidently  treat  it  as  an  in- 
dictment for  obtaining  money  by  false  pre- 
tenses, and  test  its  sufficiency  by  the  rule  ap- 
plicable to  such  a  case.  Being  a  minor  point 
in  the  cause,  their  attention  does  not  seem  to 
have  been  called  to  the  distinction  between  an 
indictment  for  a  conspiracy  as  a  substantive  of- 
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f ense,  and  an  Indictment  for  a  cheat  effected  in 
pursuance  of  a  conspiracy. 

But  a  closer  examination,  I  apprehend,  will 
detect  a  material  distinction  between  that  in- 
dictment and  the  one  now  before  the  court. 

In  the  case  before  us,  the  indictment  charges 
a  conspiracy  by  wrongful  and  indirect  means 
to  cheat  and  defraud  the  Insurance  Company, 
&c. 

I  have  already  considered  the  term  "  cheat  " 
here  used,  as  descriptive  of  the  offense  known 
in  law  by  that  name,  and  endeavored  to  show 
that  such  must  be  taken  to  be  its  import;  that 
being  used  collaterally  in  an  indictment  for 
another  offense,  it  can  import  nothing  short, 
because  no  means  being  set  out,  the  term  itself 
necessarily  includes  the  means  requisite  to  con- 
stitute a  cheat  in  law — that,  therefore,  the  in- 
dictment charges  an  indictable  offense;  a  cheat 
being  such. 

Now  in  Barrett  v.  Ward's  case,  the  indict- 
ment charges  a  conspiracy  to  cheat  under  a 
false  pretense  of  Barrett's  securing  to  be  paid 
to  O.  D.  a  certain  sum  by  the  transfer  of  a  cer- 
tain note,  which  he  represented  to  be  good, 
&c. ;  in  other  words,  a  conspiracy  to  cheat  in 
a  particular  manner.  If  it  had  only  charged  a 
conspiracy  to  cheat  without  saying  more,  the 
intendment  would  have  been  a  cheat  in  law ;  but 
there  is  no  room  here  for  such  intendment,  be- 
cause it  goes  on  to  state  in  what  manner,  and 
sets  out  facts,  where  the  law  would  otherwise 
have  supplied  them  by  intendment.  Hence  it 
becomes  necessary  to  look  at  the  facts  set  out, 
in  order  to  determine  whether  they  amount  to 
a  cheat  or  not.  They,  therefore,  become  mate- 
rial, although  unnecessarily  set  out. 

The  statement  of  these  pretenses  cannot  be 
rejected  as  surplusage,  because  it  is  introduced 
as  part  of  the  description  of  the  offense,  and 
as  a  qualification  of  it.  Had  the  indictment 
62O*]*charged  the  offense  of  conspiracy,  and 
then  introduced  the  statement  of  these  facts  to 
show  its  execution,  such  statement  would  not 
have  been  material;  but  upon  the  principles  of 
the  law  of  conspiracy  before  stated, might  have 
been  rejected  as  surplusage,  the  offense  being 
complete  whether  the  conspiracy  was  executed 
or  not.  If,  therefore,  this  part  of  the  indict- 
ment become  material,  for  the  reasons  stated, 
the  decision  of  the  court  does  not  affect  the 
question  in  this  cause.  It  is  not  a  decision  that 
the  means  must  be  set  out  in  the  indictment, 
but  a  decision  that  where  they  are  set  out  as 
part  of  the  description  of  the  conspiracy  itself 
and  as  qualifying  the  offense,  they  become  ma- 
terial and  must  be  correctly  set  out. 

These  considerations  induce  me  to  regard 
this  case  as  much  less  important  in  its  bearing 
upon  the  cause  before  us,  than  it  seems  to  have 
been  regarded  by  others;  and  as  by  no  means 
conclusive  to  show,  against  the  current  of  au- 
thorities before  noticed,  that  the  means  of  exe- 
cution must,  necessarily,  be  set  out  in  an  indict- 
ment for  conspiracy,  or  that  they  ought  to 
have  been  spread  upon  the  record  before  us. 

The  indictment  in  this  case  alleges  that  the 
Insurance  Company  and  other  persons  were 
cheated  and  defrauded  by  means  of  the  con- 
spiracy charged,  of  divers  bonds,  mortgages, 
notes,  &c.  And  the  question  here  arises,  wheth- 
er an  executed  conspiracy  is  not  merged  or  lost 
in  the  felony  or  misdemeanor  which  may  have 
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been  committed  in  pursuance  of  it.  If  a  con- 
spiracy to  commit  a  felony  is  executed,  there 
can  be  no  doubt  but  the  conspiracy,  being  a 
misdemeanor,  is  merged  in  the  felony,  upon 
the  familiar  principle  that  a  lesser  offense  is 
merged  in  the  greater;  and  I  understand  the 
doctrine  of  merger  to  be  applicable  only  to 
cases  of  that  description.  The  case  before  us 
is  a  conspiracy,  which  is  a  misdemeanor;  to 
commit  a  cheat,  which  is  also  a  misdemeanor. 

The  argument  is  not  exactly  that  one  misde- 
meanor is  merged  in  another,  but  that  where 
the  conspiracy  to  commit  a  misdemeanor  is 
executed,  the  conspiracy  becomes  a  part  of  the 
misdemeanor  which  was  its  object  and  that,  in 
such  case,  an  indictment  does  not  lie  for  the 
conspiracy  alone.  This  argument  appears  to 
proceed  upon  the  supposition  which  has  before 
*been  noticed,  that  every  conspiracy  [*621 
must  be  to  perpetrate  an  indictable  offense,  or 
an  act  by  means  which  would  be  indictable; 
for  otherwise,  if  it  be  true  as  I  have  endeav- 
ored to  show,  and  as  I  think  was  the  case  in 
the  cause  in  Maryland,  that  a  conspiracy  may 
be  indictable,  although  the  act  to  be  done,  if 
executed  by  an  individual,  or  the  means  made 
use  of,  would  not  be  indictable,  it  follows  that 
the  conspiracy,  which  is  a  misdemeanor,  may 
be  merged  in  acts  which  do  not,  of  themselves, 
amount  to  a  misdemeanor.  The  consequence 
would  be  that  a  conspiracy  might  be  indictable 
if  not  executed,  which,  if  executed,  would  not 
be.  A  further  consequence  seems  also  to  be 
involved — that  the  commission  of  one  misde- 
meanor would  be  a  defense  to  another.  As  in 
case  of  an  indictment  for  an  assault,  proof 
that  it  was  accompanied  by  battery  would  be  a 
defense.  So  proof  of  an  intent  to  murder,  to 
an  indictment  for  an  assault  and  battery.  There 
are,  in  this  case,  different  grades  of  the  same 
misdemeanor;  and  although  it  is  true,  that,  on 
an  indictment  for  an  assault,  the  defendant 
cannot  be  convicted  of  a  battery,  yet  the  con- 
verse is  not  true;  and  it  cannot  be  doubted 
that  proof  of  a  battery  would  be  no  defense  to 
a  charge  of  assault,  or  that  a  conviction  for  an 
assault  would  not  be  a  bar  to  an  indictment  for 
an  assault  and  battery  arising  out  of  the  same 
transaction.  The  higher  grade  of  the  same 
misdemeanor  includes  the  lesser,  but  a  convic- 
tion for  either  grade  bars  any  other  prosecution 
for  the  same  misdemeanor.  So,  I  apprehend, 
in  the  case  of  a  conspiracy.  It  may,  perhaps, 
be  admitted  that  an  executed  conspiracy  to 
commit  a  misdemeanor  is  a  higher  grade  of 
the  same  offense  than  a  bare  unexecuted  com- 
bination. Yet  it  by  no  means  follows  that  a 
conviction  for  the  latter  would  not  be  a  bar  to 
an  indictment  for  the  former.  I  cannot  enter- 
tain a  doubt  that  it  would. 

The  case  of  Com.  v.  Kingsbury.  5  Mass.,  106, 
is  relied  upon  to  sustain  this  objection  ;  but, 
on  examination,  it  will  be  found  that  the  ob- 
ject of  the  conspiracy  in  that  case  was,  the  pro- 
curement of  goods  in  a  manner  amounting  to 
larceny;  and  the  court  very  properly  held  that 
the  conspiracy,  being  a  misdemeanor,  was 
merged  in  the  felony.  They,*however,[*622 
go  on  to  say  that  the  same  rule  would  apply  in 
cases  of  misdemeanor;  that  "an  intent  to  com- 
mit a  misdemeanor  manifested  by  some  overt 
act  is  a  misdemeanor  ;  but  if  the  intent  be  car- 
ried into  execution,  the  offender  can  be  pun- 
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ished  but  for  one  offense."  I  do  not  perceive 
how  the  general  remark  is  strengthened  by  this 
illustration.  Granting  that  the  offender  can  be 
punished  but  once  for  the  misdemeanor,  it  does 
not  thence  follow  that  he  may  not  be  punished 
for  the  conspiracy.  No  case  is  cited  by  the 
court  in  support  of  this  general  remark  ;  and 
it  was  not  called  for  by  the  case.  The  cases 
^ited  by  the  counsel  in  the  cause  are  far  from 
sustaining  the  principle.  King  v.  Sharpies*,  1 
Leach,  108,  and  King  v.  Charlewood,  1  Leach, 
456,  were  two  of  the  cases  cited,  both  of  which 
were  indictments  for  larceny.  King  v.  Doran, 
2  Leach,  608,  was  another,  where  there  were 
two  indictments  for  the  same  offense— one  for 
a  misdemeanor  at  common  law,  and  the  other 
for  the  felony  under  the  statute  ;  and  the  court 
held  that  both  could  not  be  sustained,  for  the 
misdemeanor  was  merged  in  the  felony.  The 
•case  in  Mass.,  therefore,  does  not  warrant  the 
observation  of  the  judge,  that  an  executed  con- 
spiracy is  merged  in  the  misdemeanor  which 
may  be  the  object  of  it.  No  other  case  has 
been  cited  in  support  of  the  principle. 

These  views  of  the  case  have  brought  my 
mind  to  the  most  perfect  conviction,  that,  as  a 
general  rule,  a  combination  to  effect  an  unlaw- 
ful object  injurious  to  an  individual,  certainly 
to  a  company  so  intimately  connected  with  the 
public  interest  as  was  the  Sun  Fire  Ins.  Co.,  is 
an  indictable  offense;  and  that  the  object  being 
unlawful,  it  was  not  necessary  to  set  out,  in 
the  indictment,  the  means  by  which  the  con- 
spiracy was  to  be  executed;  that  the  indictment 
in  this  case  does,  in  fact,  go  further,  and  suffi- 
-ciently  charge  a  conspiracy  to  commit  an  in- 
dictable cheat :  and  that,  therefore,  the  object 
being  criminal,  it  was  unnecessary  to  have 
stated  by  what  means  it  was  to  be  effected;  and 
that  in  either  case  the  conspiracy  is  a  substan- 
tive offense  not  merged  by  being  executed,  but 
punishable  as  a  misdemeanor. 
623*]  *These  views  have  been  strengthened 
by  the  second  argument  of  the  cause,  and  by 
further  examination  and  reflection  upon  the 
subject.  And  notwithstanding  it  is  my  mis- 
fortune, in  this  instance,  to  differ  in  opinion 
from  some  of  the  members  of  the  court,  dis- 
tinguished for  the  highest  legal  attainments, 
.and  for  powers  of  mind  capable  of  elucidating 
any  subject ;  and  for  whose  opinions  I  enter- 
tain an  habitual  and  profound  respect ;  still, 
the  admonitions  of  conscience  remind  me  that 
I  cannot,  that  I  ought  not,  to  yield  my  own 
judgment  upon  the  subject,  unshaken  as  it  is, 
even  by  the  weight  of  those  opinions.  Although 
a  sense  of  duty  would  always  impel  me  to  act 
in  conformity  to  the  dictates  of  my  own  under- 
standing, however  much  I  might  distrust  it 
under  such  circumstances,  yet,  in  this  case,  it 
is  a  source  of  much  satisfaction  to  be  able  to 
refer  to  the  unanimous  opinion  of  the  Supreme 
•Court,  in  support  of  the  conclusion  to  which  I 
have  come. 

The  argument  has  been  pressed  upon  the 
•court  with  much  earnestness,  that  if  this  view 
•of  the  case  is  a  correct  exposition  of  the  law, 
we  have  a  crime  vague,  arbitrary  and  unde- 
fined, a  form  of  indictment  calculated  to  fur- 
nish no  information  to  the  accused,  of  the  nat- 
ure of  the  offense  with  which  he  is  charged  ; 
and  that  such  a  crime  and  such  a  mode  of  ad- 
ministering criminal  justice,  are  incompatible 
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with  the  nature  and  spirit  of  our  free  institu- 
tions. That  the  argument  has  some  weight.If 
addressed  to  a  proper  tribunal,  I  am  not  dis- 
posed to  deny,  but  that  it  is  properly  addressed 
to  a  court  of  justice,  I  do  deny. 

The  common  law  of  England  is  the  law  of 
this  land  by  the  express  terms  of  our  Constitu- 
tion. As  it  is  written,  whether  in  the  severe 
language  of  denunciation  against  crime,  or  in 
the  milder  precepts  of  civil  regulation,  so  it 
must  remain  until  wiped  away  by  constitution- 
al enactment,  or  modified  by  legislative  inter- 
polation. It  belongs  not  to  courts  of  justice  to 
obliterate  or  deface  it. 

Whatever  may  be  our  opinions  at  to  what 
the  law  should  be,  ours  is  a  single  duty  to  ad- 
minister it  as  we  find  it.  If,  then,  the  convic- 
tion in  this  case  is  warranted  by  that  law,  which 
*we  are  sworn  to  administer,  we  must  [*624 
affirm  it,  whatever  may  be  the  consequences  to 
the  individual  concerned,  or  to  the  public  as  a 
precedent  in  other  cases. 

There  can  be  no  precedent  so  dangerous  and 
destructive,  as  that  departure  from  precedent, 
which  substitutes  the  arbitrary  and  capricious 
will  of  a  court,  for  the  known,  settled  and  un- 
bending rules  of  law  upon  which  all  depend 
for  the  enjoyment  of  life,  liberty  and  property. 

The  clerk  now  called  for  the  vote  upon  the 
question  of  affirmance  and  reversal,  whereup- 
on the  same  number  of  members  voted  for  af- 
firmance as  for  reversal. 

The  court  thus  being  equally  divided,  the 
casting  vote  of  the  President  was  given,  by 
which  the 

Judgment  below  was  reversed. 

Reversing— 7  Cow.,  166. 

Cited  in— 4  Wend.,  263:  13  Wend.,  322  ;  14  Wend,, 
17;  1  N.  Y.,384;  56  N.  Y.,  189:  9  Hun,  93;  7  Barb., 
393 ;  16  Barb.,  498 ;  49  How.  Pr.,  42  ;  4  Park.,  198 ;  10 
Bos.,  687,  688. 


*JOHN  STAFFORD,  by  his  Guardian  [*626 
and  next  Friend  SPENCER  STAFFORD,  Plaint- 
iff in  Error, 

v. 

ELISHA  KANE  ROOF.  Defendant  in  Error. 

Infancy — Sale  of  Chattel  by  Infant — He  may 
Maintain  Trover  to  Recover,  Before  Coming  of 
Age,  and  Without  Demand—  What  Contracts 
of  Infanta  are  Voidable. 

An  infant,  having  a  general  guardian,  sold  a  horse 
belonging  to  him,  the  infant;  but  there  was  no 
proof  that  he  delivered  the  horse  with  his  own  hand. 
The  vendee  afterwards  offered  to  sell  the  horse. 
Held,  that  trover  lay  by  the  infant  even  before  com- 
ing of  age,  without  any  demand  of  the  horse  from 
the  vendee. 

And  per  Jones,  Chancellor,  the  sale  is  void,  no 
manual  delivery  being  shown.  The  sale  and  actual 
delivery  of  a  personal  chattel  by  an  infant  is  void- 
able before  he  attains  the  age  of  21  years.  Otherwise, 
of  land. 

Citation— 3  Burr.,  1794. 

AN  ERROR  from  the  Supreme  Court.  (S.  C. 
\J  7  Cow.,  179.)  John  Stafford  brought  tro- 
ver for  a  horse  against  Roof,  in  the  C.  P.  of 
the  City  of  Albany,  called  the  Mayor's  Court, 
and  the  cause  was  tried  there  in  Oct.,  1824.  On 
the  trial,  the  plaintiff  below  proved  that  in 
July,  1824,  he  owned  the  horse,  and  on  the  23d 
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of  that  month  sold  it  to  the  defendant  below  ; 
and  took  his  note  in  these  words:  "  For  value 
received,  I  promise  to  pay  John  Stafford  fifty 
dollars  in  liquor  at  my  bar."  On  this  note  the 
following  payments  were  indorsed  by  the 
plaintiff  below.  July  20,  1824,  $4.  Same  day, 
$1.25.  July  80,  cash,  $5,50.  Aug.  4,  cash, 
$18.00.  Aug.  7,  $12.84.  The  defendant  be- 
low also  proved,  that  at  the  time  of  the  pur- 
chase of  the  horse,  the  plaintiff  below  owed  the 
defendant  below  between  $30  and  $40  for 
board,  lodging,  carriage  hire  and  liquor.  The 
plaintiff  below  proved  that  some  time  after  the 
sale  of  the  horse,  the  defendant  below  offered 
the  horse  for  sale  as  his  own  property,  to  one 
John  Griffith,  who  declined  to  purchase  ;  and 
further,  that  the  plaintiff  below  was  but  19 
years  of  age  at  the  time  of  the  sale  of  the  horse; 
that  Spencer  Stafford  was  his  general  guard- 
ian. 

The  defendant  below  moved  for  a  nonsuit, 
on  the  ground  that  no  conversion  had  been 
proved,  and  also  on  the  ground  that  it  was  not 
competent  for  the  plaintiff  below  to  avoid  his 
contract  while  yet  under  age.  The  motion 
was  overruled,  and  the  defendant  below  ex- 
cepted. 

627*]  *The  defendant  below  then  proved 
a  receipt  given  by  the  plaintiff  below,  dated 
Aug.  27,  1824,  during  the  pendency  of  the  suit, 
in  full  of  the  note,  and  that  the  plaintiff  below 
had  disvowed  the  suit. 

The  court  below  charged  that  the  plaintiff 
below  had  a  right  to  bring  his  action  while  yet 
an  infant;  that  the  contract  was  void;  that  the 
defendant  below  was  not  entitled  to  have  any 
of  the  payments  made  by  him  allowed,  except 
such  as  were  necessaries;  and  that  the  plaintiff 
was  entitled  to  recover.  The  defendant  below 
excepted.  Verdict  for  the  plaintiff  below  of 
$55,  upon  which  the  Mayor's  Court  gave  judg- 
ment. The  defendant  below  brought  error  to 
the  Supreme  Court,  who  reversed  the  judgment 
on  the  sole  ground  that  an  infant  cannot  avoid 
his  executed  contract  during  his  minority. 
Upon  which  the  defendant  below  brought  er- 
ror to  this  court. 

The  reasons  for  the  judgment  of  the  Supreme 
Court  were  now  assigned  as  in  S.  C.  7  Cow., 
180-185. 

Jacob  Lansing,  for  the  plaintiff  in  error, 
made  the  following  points  :  1.  The  sale  was 
void,  there  being  no  benefit  or  semblance  of 
benefit  to  the  infant ;  no  evidence  that  the  de- 
livery of  the  horse  by  the  seller  to  the  buyer 
was  personal,  actual  or  manual  ;  and  beside, 
the  note  was  void  as  being  within  the  spirit  of 
the  Act  Regulating  Taverns,  1  R.  L.,  180,  sec. 
14. 

2.  The  contract  of  sale  was  voidable  by  the 
infant  during  his  minority. 

3.  The  attempt  to  dispose  of  the  horse  by  the 
defendants  below  was  a  conversion. 

4.  The  dominion  of  all  the  infant's  prop- 
erty was  in  the  guardian,  and  the  infant  could 
not  do  no  act  affecting  the  right  to  it  without 
the  guardian's  consent. 

Mr.  A.  Taber,  contra. 

JONES,  Chancellor,  said,  it  is  true  in  general 
that  the  deed  of  an  infant  is  voidable  merely, 
when  delivered  with  his  own  hand,  and  is  of 
equal  validity,  whether  it  be  of  lands  or  chat- 
tels. Some  of  the  old  writers  seem  to  make  a 
760 


distinction  between  deeds  and  other  contracts- 
of  infants  accompanied  by  *manual  [*6i28 
delivery  ;  but  the  distinction  is  now  discarded, 
and  the  same  effect  is  given  to  both.  They  are 
not  void,  but  voidable,  where  any  act  of  deliv- 
ery is  done  by  the  infant  calculated  to  carry 
an  estate ;  ana  this  whether  the  contract  be 
beneflcial  to  the  infant  or  not.  But  a  manual 
delivery  seems  in  such  case  to  be  essential. 
None  was  shown  in  this  case.  The  fact  of  pos- 
session by  the  vendee  would  be  evidence  of  de- 
livery in  the  case  of  an  adult ;  but  in  case  of 
an  infant  vendor,  there  should  be  strict  proof 
of  a  personal  delivery.  An  infant  cannot  make 
an  attorney.  The  appointment  would  be  void  ;. 
and  there  being  no  proof  of  actual  manual  de- 
livery, the  contract  would  seem  to  be  void. 
The  agreement  to  sell  conferred  no  right  upon 
the  vendee  to  take.  The  mere  agreement  of  the 
infant  to  sell  would  not  protect  the  vendee 
against  an  action  of  trespass  for  taking  the 
horse.  The  taking  would  be  tortious  and,  in 
itself,  a  conversion. 

But  suppose  the  sale  to  be  merely  voidable, 
could  the  infant  or  his  guardian  avoid  it  be- 
fore he  arrived  at  21  years  of  age  ?  The  gen- 
eral rule  is,  that  an  infant  cannot  avoid  his- 
contract  executed  by  himself,  and  which  is, 
therefore,  voidable  only,  while  he  is  within 
age.  He  lacks  legal  discretion  to  do  the  act  of 
avoidance.  But  this  rule  must  be  taken  with, 
the  distinction  that  the  delay  shall  not  work 
unavoidable  prejudice  to  the  infant ;  or  the 
object  of  his  privilege,  which  is  intended  for 
his  protection,  would  not  be  answered.  When 
applied  to  a  sale  of  his  property.it  must  be  his- 
land  ;  a  case  in  which  he  may  enter  and  re- 
ceive the  profits  until  the  power  of  finally  avoid- 
ing shall  arrive  ;  and  such  was  the  doctrine  of 
Zmich  v.  Parsons,  3  Burr.,  1794.  Should  the 
law  extend  the  same  doctrine  to  sales  of  his 
personal  estate,  it  would  evidently  expose  him 
to  great  loss  in  many  cases  ;  and  we  shall  act 
up  to  the  principle  of  protection  much  more 
effectually  by  allowing  him  to  rescind  while 
under  age.though  he  may  sometimes  misjudge, 
and  avoid  a  contract  which  is  for  his  own  bene- 
fit. The  true  rule,  then,  appears  to  me  to  be 
this  :  that  where  the  infant  can  enter.andhold 
the  subject  of  the  sale  till  his  legal  age,  he  shall 
be  incapable  of  avoiding  till  that  time  ;  but 
where  the  possession  is  changed,  and  there  is 
no  legal  means  to  regain  and  hold  it  in  the 
mean  *time,  the  infant,  or  his  guardian  [*62J> 
for  him,  has  the  right  to  exercise  the  power  of 
rescission  immediately.  Now  the  common  law 
gives  no  action  or  other  means  by  which  the 
mere  possession  of  personal  property  can  be  re- 
claimed, and  held  subject  to  the  right  of  avoid- 
ance. 

Besides,  in  this  case  the  infant  had  a  general 
guardian.  It  may  well  be  doubted  whether  he 
could  make  any  contract  of  sale  which  should 
bind  him,  for  any  purpose,  during  his  ward- 
ship. 

STEBBINS,  Senator.  Whatever  may  be  the 
correct  opinion  (and  I  am  not  prepared  to  ex- 
press any)  upon  the  question  discussed  by  the 
Supreme  Court  in  this  cause,  and  in  the  opin- 
ion of  His  Honor,  the  Chancellor,  as  to  the  right 
of  an  infant  to  avoid,  during  his  minority,  a- 
sale  of  property  made  by  him;  there  is  another 
point  upon  which  I  must  place  my  vote. 
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The  plaintiff  brought  his  action  of  trover 
against  the  defendant  in  the  Mayor's  Court,  for 
the  horse  which  he  had  sold  him  during  his  in- 
fancy, and  recovered.  The  defendant  took  a 
bill  of  exceptions  upon  the  ground,  among 
others,  that  no  conversion  was  proved. 

The  cause  coming  before  the  Supreme  Court 
upon  this  bill  of  exceptions,  the  judgment  is 
reversed,  for  the  reason  that  the  plaintiff, being 
an  infant,  could  not  legally  avoid  his  contract 
of  sale,  until  he  should  become  of  age.  This 
court  is  possessed  of  the  cause  upon  a  writ  of 
error  brought  to  reverse  the  judgment  of  the 
Supreme  Court,  and  to  restore  to  the  plaintiff 
his  judgment  obtained  in  the  Mayor's  Court. 

It  is  obvious,  therefore, that  if  no  conversion 
of  the  horse  was  proved  in  the  Mayor's  Court, 
the  judgment  of  that  court  ought  to  have  been 
reversed  by  the  Supreme  Court,  for  that  reason 
as  well  as  for  the  reason  assigned  by  them;  and 
if  the  exception  was  well  taken  by  the  defend- 
ant, the  judgment  of  the  Supreme  Court  ought 
now  to  be  affirmed. 

The  only  evidence  of  conversion  is,  that  the 
defendant, upon  one  occasion, offered  to  sell  the 
63O*]  horse;  and  this,  in  my  *judgment,does 
not  amount  to  a  conversion.  There  is  no  evi- 
dence of  any  tortious  taking,  or  demand  and 
refusal. 

The  defendant  came  into  possession  as  a  pur- 
chaser. The  sale  was  not  void,  but  voidable  by 
the  infant ;  and  conceding,  therefore,  that  he 
may  avoid  it  before  coming  of  age,  it  is  cer- 
tainly good  until  avoided,  and  the  possession  of 
the  defendant  must  have  been  rightful  until 
such  avoidance.  His  offer  to  sell,  then,  can  be 
no  conversion. 

The  first  evidence,  or  notice  of  his  election 
to  avoid  the  contract  which  the  plaintiff  seems 
to  have  given,  was  the  commencement  of  this 
suit.  I  think  he  should  first  have  given  no- 
tice of  his  election  to  avoid  the  contract,  and 
demanded  the  horse,  and  waited  for  a  refusal 
to  deliver,  as  evidence  of  conversion,  before  he 
commenced  his  prosecution  ;  and  for  this  rea- 
son I  am  in  favor  of  affirming  the  judgment  of 
the  Supreme  Court. 

JONES,  Chancellor,  said  his  attention  had  been 
mainly  employed  upon  the  question  discussed 
by  the  Supreme  Court.  He  had  attended  but 
slightly  to  that  branch  of  the  case  examined  by 
the  honorable  Senator  ;  nor  did  he  feel  pre- 
pared to  express  himself  strongly  upon  the 
question  whether  an  offer  to  sell  a  chattel  by 
one  who  comes  lawfully  into  the  possession  of 
it,  shall  be  holden  a  conversion.  He  inclined 
to  think  that  it  was  an  act  of  such  control,  in- 
consistent with  and  in  defiance  of  the  rights  of 
the  true  owner,  as  to  be,  prima facie,  evidence 
of  a  conversion. 

But  here  is  a  sale  set  up  as  having  been 
made  by  an  infant  under  the  care  of  a  general 
guardian,  and  accompanied  with  no  evidence 
whatever  of  a  manual  delivery  by  the  ward. 
He  had  remarked  that  such  a  delivery  cannot 
be  intended,  though  it  would  be  otherwise  in 
the  case  of  an  adult.  It  then  stands  before  us, 
at  best,  as  the  case  of  an  infant  contracting  to 
sell;  and  the  vendee  taking  possession  in  virtue 
of  the  contract,  without  its  being  followed 
up  by  any  act  of  delivery.  Such  a  taking 
would  be  tortious,  and  a  conversion  in  itself. 

He  was  of  opinion,  on  the  whole  case,  that 
COWEK  9. 


the  judgment  of  the  Supreme  Court  should  be 
reversed. 

*For  reversal,  the  Chancellor,  Atten,  [*63 1 
Crary,  Elsworth,  Enos,  Gardiner,  Ilaight,  Hart, 
Jordan,  Lake,  McMartin,  Waterman  and  Wil- 
kenson,  Senators. 

For  affirmance,  Burrows,  Dayan,  McCall, 
Nelson,  Oliver,  Smith  and  Stebbins,  Senators. 

Judgment  reversed. 

Reversing:— 7  Cow.,  179. 

Cited  in-15  Wend .,636;  17  Wend..  131;  19  Wend., 
302;  7  Hill,  114 ;  3  Edw..  225;  49  N.  Y.,  412 :  4  Lans., 
414 ;  17  Barb.,  429 ;  25  Barb.,  402 ;  110  Mass.,  366  ;  1ft 
Minn.,  401 ;  26  Minn.,  251 ;  27  Ind.,  330 ;  44  Mo.,  125 ; 
54  Mo.,  88. 


ABRAM  ALLEN,  Survivor  of  EPHRAIM  AL- 
LEN, Deceased,  Plaintiff  in  Error, 

D. 

ANTHONY  I.  BLANCHARD,  Defendant  in. 
Error. 

Partnership  between  Physicians  —  Witnesses — 
Widow  of  Deceased  Partner,  Incompetent  for 
Survivor — Costs — Assets  of  Deceased  Partner, 
When  Liable  for  Firm  Debts. 

Partners  in  the  practice  of  physic  are  within  the 
law  merchant,  which  excludes  the  jus  accrescendt 
between  traders. 

The  widow  of  a  deceased  partner  is  not  a  compe- 
tent witness  for  the  surviving-  partner,  in  an  action 
by  him  as  such. 

Nor  will  a  release  from  her  to  him  of  all  her  inter- 
est in  the  particular  claim,  render  her  competent. 
Whether  such  a  release  would  bar  her  claim  to  a 
share  of  the  sum  recovered,  it  not  beinsr  to  the  per- 
sonal representatives  of  her  husband,  quaere. 

Where  a  suit  is  brought  by  a  surviving-  partner  as 
such,  if  he  fails,  the  estate  of  the  deceased  partner 
is  liable  to  contribute  to  the  costs ;  and  the  assets  of 
the  deceased  partner  are  liable  for  the  debts  of  the 
firm,  if  they  cannot  be  collected  of  the  survivor. 

Citations— Co.  Litt.,  182  a,  265  a,  Litt.  sec.  282 ;  Vin. 
Abr.,  Survivor  (D);  Jac.  Law.  Diet.,  Joint  Ten., 
Wats.  Part.,  298,  450,  &c.;  1  Phil.  Ev.,  512 ;  5  Johns.. 
258,  427 ;  1  Mass..  239 ;  2  Day.,  466 ;  1  Camp.  N.  P.f 
381 ;  2  Camp.  N.  P.,  301 ;  2  New.,  331 :  2  Johns.  Ch., 
208 ;  1  Cai.  Cas.,  122 ;  9  Johns..  123 ;  Com.  Dig-,  tit. 
Release.  B. 

ON  ERROR  from  the  Supreme  Court. 
Abram  Allen,  as  survivor  of  Abram  & 
Ephraim  Allen,  two  partners  in  the  practice 
of  physic,  sued  Anthony  I.  Blanchard  in  a 
justice's  court  of  the  County  of  Washington  ; 
and  declared,  as  such  survivor,  for  medicine 
and  attendance  by  the  firm,  in  the  lifetime  of 
Ephraim.  Plea,  non  assumpsit:  Judgment  for 
the  plaintiff ;  from  which  the  defendant  ap- 
pealed to  the  C.  P.  On  the  trial  there,  Mariam 
Allen  the  widow  of  Ephraim  Allen, was  offered 
as  a  witness  for  the  plaintiff;  but  objected  to 
by  the  defendant  as  interested.  She  then  re- 
leased Abram  Allen,  the  plaintiff  below,  thus: 
"of  and  from  all  and  every  sum  or  sums  of 
money  which  he  may  recover  or  obtain,  by- 
suit  or  otherwise,  from  Anthony  I.  Blanchard, 
and  which  he,  the  said  *Anthony,  may  [*632 
owe  to  the  said  Abram  Allen,  as  survivor  of 
A.  &  E.  Allen,  as  partners  in  the  practice  of 
physic  and  surgery,  and  which,  but  for  this 
release,  I  might  be  entitled  to  as  the  widow  of 
the  said  Ephraim  Allen,  deceased."  The  re- 
lease was  objected  to  as  insufficient  to  render 
the  releasor  a  competent  witness;  and  the  Court 
of  C.  P.  sustained  the  objection.  The  plaint- 

7G1 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1827 


iff  below  offering  no  further  evidence,  the  C. 
P.  directed  the  jury  to  find  for  the  defendant 
below,  which  they  aid.  The  plaintiff  below  ex- 
cepted  to  the  decision  excluding  the  witness; 
the  cause  was  brought  to  the  Supreme  Court, 
by  writ  of  error,  in  behalf  of  the  plaintiff  be- 
low, and  that  court  affirmed  the  decision  of  the 
C.  P.  He  then  brought  error  to  this  court. 

The  reasons  for  the  decision  of  the  Supreme 
Court  were  now  assigned  as  follows,  by, 

SUTHERLAND,/.  The  custom  or  law  of  mer- 
chants, excluding  survivorship,  extends  to  all 
traders.  Whenever  there  is  a  joint  under- 
taking in  the  way  of  trade,  &c.,  the  jus  accre*- 
cendi  has  no  application.  Thus  in  Jeffreys  v. 
Small,  1  Vern.,  217,  two  persons  having  joint- 
ly stocked  a  farm,  and  occupied  it  as  joint  ten- 
ants, a  bill  was  filed  to  be  relieved  against  sur- 
vivorship, one  of  them  being  dead.  The  Lord 
Keeper  said,  if  the  farm  had  been  taken  jointly 
by  them,  and  proved  a  good  bargain,  then  the 
survivor  should  have  had  the  benefit  of  it;  but 
as  to  a  stock  employed  in  the  way  of  trade,  that 
should  in  no  case  survive.  (Co'.  Litt.,  182  a  ; 
Litt.,  sec.  282;  Vin.  Abr.,  Survivor,  D;  Jac. 
Law.  Die.,  Joint  Tenancy,  &c.)  (a)  The  ac- 
tion survives,  though  the  interest  does  not. 
(Watson  Law  of  Partnership,  298,  450,  &c.) 
The  declaration  states  the  defendant  below,  to 
have  been  indebted  to  the  plaintiff,  as  survivor 
of  Ephraim  Allen,  for  medicine  and  attend- 
ance, &c.  This  is  sufficient  to  constitute  them 
merchants  or  traders,  so  as  to  exempt  them 
from  the  operation  of  the  jus  accrescendi,  which 
O33*]  is  now  regarded  as  odious.  *A  moiety 
of  the  recovery,  then,  would  belong  to  the  es- 
tate of  the  deceased  partner,  of  which  his  wid- 
ow would  be  entitled  to  her  distributive  share. 
A  witness  is  incompetent  to  increase  the  fund, 
out  of  which  he  may  receive  a  dividend,  or  in 
which  he  may,  in  any  way  participate.  (1  Phil. 
Ev.,  512  ;  5  Johns.,  258,  427;  1  Mass.,  239;  2 
Day,  466 ;  1  Camp.  N.  P.  Cas.,  381  ;  2  Camp. 
N.  P.  Cas..  301;  2  New  Rep.,  331.) 

The  assets  of  a  deceased  partner  are  liable 
for  the  debts  of  the  firm,  if  they  cannot  be  col- 
lected from  the  survivor.  (2  Johns.  Ch.,  508; 
1  Cai.  Cas.,  122.)  But  so  far  as  the  interest  of 
the  witness  resulted  from  the  tendency  of  her 
testimony,  to  increase  the  fund,  in  which  she 
was  entitled  to  share,  it  was  capable  of  being 
removed  by  a  release.  The  case  of  Wood  v. 
Williams,  9  Johns.,  123,  is  precisely  in  point, 
to  show  that  the  interest  of  the  witness  in  this 
case  might  be  released.  It  was  a  present  right, 
to  take  effect  infuturo,  and  such  a  right  may 
be  released.  (Co.  Litt.,  265  a.)  But  here  there 
was  no  privity  between  the  witness  and  the 
plaintiff  in  the  cause,  to  whom  the  release  was 
given  ;  she  could  in  no  event  have  any  claim 
or  right  of  action  against  him,  in  respect  to  this 
demand.  The  personal  representatives  of  the 
deceased  partner  were  entitled  to  his  share  of 
what  might  be  recovered,  and  it  may  admit  of 
very  serious  doubt,  whether  the  release  would 
be  available  to  the  plaintiff,  in  an  action  brought 
by  those  representatives  against  him  ;  and  if  it 
could  not,  it  is  very  clear,  that  it  could  not 

(a)  Elliot  &  Brown  bad  a  joint  demise  of  a  farm, 
the  profits  of  which  they  divided  annually.  Held, 
on  the  death  of  Elliot,  that  his  moiety  went  to  his 
executors.  Executor  of  Elliot  v.  Brown,  Cor.  Ld. 
Thurlow,  July  25. 1791;  1  Raithb.  Vern.,  217,  note  3. 

762 


prevent  the  widow  from  recovering  her  dis- 
tributive share  from  the  representatives  of  her 
husband.  (Com.  Dig.,  tit.  Release,  B.) 

But  if  the  plaintiff  should  fail  in  this  action, 
the  estate  of  the  deceased  partner  would  be 
liable  to  contribute  to  the  costs,  and  the  wit- 
ness, in  that  point  of  view,  had  an  interest  in 
the  success  of  the  suit,  not  affected  by  the  re- 
lease, and  which,  of  course,  rendered  her  in- 
competent. She  was,  therefore,  properly  re- 
jected. 

Mr.  8  Stevens,  for  the  plaintiff  in  error, 
stated  the  following  points  : 

1.  The  plaintiff  is  entitled,  by  the  jus  accre- 
scendi, to  all  the  partnership  debts.  Mariana 
Allen  was,  therefore,  a  competent  witness, 
without  a  release. 

*2.  If  the  witness  had  any  interest  [*634 
in  the  subject-matter  of  the  suit,  it  was  a  pres- 
ent right,  to  take  effect  infuturo;  such  a  right 
may  be  presently  released  ;  her  release,  there- 
fore, rendered  her  a  competent  witness. 

3.  A  possible  or  contingent  interest  may  be 
released,  and  if  the  person  to  whom  the  re- 
lease is  made  cannot  take  the  thing  released, 
the  release  will  operate  by  way  of  extinguish- 
ment. 

4.  But  the  release  from  the  witness,  in  this 
case,  was  operative  to  the  plaintiff,  and  con- 
veyed to  him  her  right  to  that  demand. 

5.  The  plaintiff  was,  therefore,  prosecuting 
the  suit  for  his  sole  and  only  benefit,  and  he 
alone  would  be  responsible  for  the  costs  if  he 
failed. 

Mr.  J.  Wittard,  contra,  stated  the  following 
points : 

1.  The  witness  offered  was  interested,  be- 
cause, in  the  event  of  the  plaintiff's  recovery, 
she,  as  widow  of  the  deceased  partner,  would 
be  entitled  to  one  third  part  of  the  share  be- 
longing to  the  estate  of  her  husband  by  the 
Statute  of  Distributions. 

2.  The  witness  was  interested,  because,  if  the 
plaintiff  failed  in  the  suit,  the  costs  consequent 
thereon,  would  be  a  charge  on  the  partnership 
fund,  and  would  diminish,  pro  rata,  her  dis- 
tributive share  therein. 

3.  The  interest  could  not  be  released,  in  the 
first  case,  because  it  is  a  mere  contingent  in- 
terest ;  and  in  the  second,  because  the  interest 
depending  on  the  witness'  loss  is  not  the  sub- 
ject of  a  release  from  her. 

4.  If  the  interest  contemplated  in  the  first 
point  is  susceptible  of  being  released,  it  was 
not  discharged  by  the  release  given  in  this  case, 
it  not  having  been  given  to  a  person  capable 
of  taking  a  release. 

JONES,  Chancellor,  was  in  favor  of  affirm- 
ing the  judgment  below,  for  reasons  substan- 
tially the  same  as  assigned  by  that  court. 

JORDAN,  Senator,  desired  to  be  excused  from 
giving  any  opinion ,  as  he  was  counsel  in  a  cause 
involving  precisely  the  same  question  as  this. 
But  the  court  disallowed  his  excuse. 

*For  affirmance,  Allen,  Dayan,  Enos,  [*O35 
Gardiner,  Haight,  Jordan,  AfcCarty,  Stebbins 
and  Waterman,  Senators. 

For  reversal,  Elsworlh,  Hart,  Lake,  Me  Call, 
McMartin,  Smith,  Spencer  and  Wilkeson,  Sena- 
tors. 

Judgment  affirmed. 


Cited  in— 12  Wend.,  597 ;  4  Den.,  88. 
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JOHN  PINNEY  «.  ASA  GLEASON. 

Practice —  Writ  of  Error  Sustained  After  Com- 
plicated Proceedings  Below. 

P.  recovered  in  the  C.  P.  against  G.;  who  brought 
error  to  the  8.  C.,  who  reversed  the  judgment  of  the 
C.  P.,  and  ordered  a  venire  de  nwo  in  the  C.  P.  In 
the  meantime,  P.  had  collected  his  judgment  below. 
G.  then  took  a  writ  of  restitution,  and  an  execution 
for  his  costs  in  the  8.  C.;  and  the  money  collected 
in  the  C.  P.  was  restored,  and  the  costs  in  the  S.  C. 
collected.  G.  then  compelled  P.  by  rule  in  the  C.  P. 
to  go  to  trial  on  the  venire  de  nova,  who  went  on, 
accordingly,  and  obtained  a  second  verdict  and 
judgment  against  G.;  and  then  brought  a  writ  of 
error  from  the  judgment  of  the  S.  C.  Held,  that  he 
had  a  right  to  his  writ  of  error  from  the  S.  C.:  that 
his  proceedings  in  the  C.  P.  were  no  waiver  of  his 
right  to  bring  error ;  and  per  Jones,  Chancellor,  a 
reversal  of  the  judgment  in  the  S.  C.  will  be  a  re- 
versal of  all  the  consequent  proceedings,  including 
those  in  the  C.  P.  upon  the  venire  de  now. 

Citation— 3  Johns.,  554. 

MR.  J.  E.  LEVETT,  for  Gleason,  moved  that 
the  writ  of  error  in  this  cause  from  the 
Supreme  Court  be  quashed.  The  papers  for 
the  motion  presented  the  following  state  of 
facts : 

Pinney  sued  Gleason  in  the  C.  P.  of  Onon- 
daga  Co.,  on  several  notes,  dated  June  30, 1820, 
for  certain  sums  payable  in  salt  at  so  much  the 
bushel,  at  certain  times.  The  cause  was  tried 
at  the  May  Term  of  the  C.  P.,  1824,  when  a 
special  verdict  was  found  for  the  plaintiff,  P. , 
and  judgment  rendered  for  him.  Gleason 
brought  a  writ  of  error  to  the  S.  C.,  the  writ 
being  returnable  at  the  October  Term,  1824 ; 
and  that  court  reversed  the  judgment  of  the 
C.  P.  at  their  October  Term,  1825  (5  Cow.,  152, 
S.  C.,  reported  as  affirmed,  but  corrected,  see 
note),  and  ordered  a  venire  de  now  from  the  C. 
636*]  P.  Jan.  23, 1826,  the  judgment  *of  re- 
versal was  perfected.  Before  the  reversal,  no 
bail  in  error  being  in,  the  judgment  below  was 
collected  by  Pinney  ;  and  on  reversal,  restitu- 
tion was  awarded,  a  writ  of  restitution  issued, 
the  money  restored  under  it,  and  an  execution 
for  the  costs  in  error  was  issued,  and  Pinney 
was  compelled  to  pay  them.  After  the  reversal, 
and  in  pursuance  of  the  order  for  a  venire  de 
novo,  at  the  September  Term  of  the  C.  P.,  1826, 
on  motion  of  Gleason,  that  court  made  a  rule 
against  Pinney,  the  plaintiff  below,  for  judg- 
ment as  in  case  of  nonsuit,  for  not  proceeding 
to  trial  according  to  the  course  and  practice  of 
that  court,  with  leave  to  stipulate  to  try  at  the 
next  term  (January).  Pursuant  to  a  stipula- 
tion,the  cause  was  tried,  and  a  verdict  was  again 
rendered  for  Pinney,  the  plaintiff  below.  The 
damages  were  assessed  at  $100.  This  was  at 
January  Term,  1827.  Judgment  was  perfected 
on  that  verdict.  Pinney  then  brought  error  to 
this  court  from  the  S.  C. ;  a  copy  of  an  assign- 
ment of  errors  in  this  court  was  served  by  the 
attorney  of  Pinney  upon  Gleason's  attorney, 
July  2,  1827. 

Lovett  referred  to  Hartshorne  v.  Sleght,  3 
Johns.,  554,  as  supporting  this  application  in 
principle.  He  admitted  that  Pinney  might 
have  brought  his  writ  of  error  to  this  court, 
from  the  decision  made  against  him  in  the  S. 
C.,  had  he  proceeded  in  due  season.  But  he 
first  submitted  to  the  restitution  of  the  dam- 
ages and  costs  collected  upon  his  execution  in 
the  C.  P. ,  and  the  collection  of  the  costs  of  the 
writ  of  error.  He  then  proceeds  to  avail  him- 
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self  of  the  reversal  and  venire  de  now,  obtains 
a  second  verdict,  by  which  he  hopes  to  con- 
clude the  defendant  below,  and  then  brings 
error  to  reverse  the  very  proceeding  of  which 
he  has  taken  advantage.  He  has  made  his 
election,  and  should  be  bound  by  it.  JHis  legal 
right  to  a  writ  of  error  is  wrested  to  the  pur- 
pose of  vexation  and  oppression  ;  and  may  be 
met  in  a  summary  way,  as  the  Chancellor  re- 
marked in  Hartshorne  v.  Sleght. 

Mr.  H.  Bleecker,  contra.  Gleason  first  re- 
covered back  his  money  under  the  judgment 
of  the  S.  C.,  reversing  the  judgment  against 
him,  and  then  drove  Pinney  to  a  new  trial  by 
a  rule.  He,  then,  had  no  election  but  to  try 
or  be  *nonsuited  on  the  call  of  the  very  [*63lT 
party  who  now  complains  that  he  is  pursued 
by  a  writ  of  error.  The  question  is,  will  this 
court  allow  the  cause  to  go  to  a  hearing,  and 
determine  there  be  error  in  the  record  ?  The 
statute,  1  R.  L.  134,  sec.  7,  is  imperative  upon 
this  court  to  examine  all  errors  assgned  in  rec- 
ords brought  here  on  writ  of  error — to  reverse 
or  affirm,  and  give  such  other  judgment  there- 
in as  the  law  shall  require  ;  and  to  send  back 
the  transcript  of  the  record,  and  all  things 
touching  the  same,  for  further  proceedings  in 
the  S.  C.  according  to  the  decision  made  here. 
By  the  same  statute,  any  party  aggrieved  may 
bring  error.  Pinney  is  here  damnified  to  the 
amount  of  the  sum  restored  and  the  costs  ;  and 
this,  whatever  the  C.  P.  may  afterwards  have 
done.  I  agree  that  if  the  judgment  shall  be 
reversed  here,  a  difficulty  will  occur  as  to  the 
new  judgment  in  the  C.  P.;  but  may  not  the 
S.  C.  or  C.  P.  exercise  such  a  control  over  the 
whole  proceeding  as  to  prevent  injustice  ?  Can- 
not the  S.  C.  give  Pinney  a  writ  of  restitution 
for  the  costs  of  the  writ  of  error  collected  of 
him  by  execution  ?  And  so  of  whatever  he 
may  appear  to  have  lost  by  their  erroneous 
proceedings  ?  On  the  record  going  down  from 
this  court,  the  S.  C.  are,  by  the  statute,  to  do 
what  of  right  should  be  done. 

But  suppose  we  had  not  been  compelled  to 
proceed  ;  suppose  we  had  submitted  and  gone 
to  trial  without  the  rule  taken  against  us  by 
Gleason ;  even  that  would  not  have  concluded 
us.  It  would  only  have  been  following  up  the 
decision  of  the  Supreme  Court,  which  we  were 
driven  to  by  that  decision;  and  on  reversing  it, 
the  whole  proceedings  consequent  upon  it 
would  fall  with  it.  Suppose  Gleason,  instead 
of  his  writ  of  restitution,  had  brought  his  ac- 
tion for  money  had  and  received,  to  recover 
back  what  he  had  paid,  as  he  might  have  done, 
according  to  Clark  v.  Pinney,  6  Cow.,  297,  and 
had  collected  the  money,  even  this  would  not 
have  shut  us  from  our  writ  of  error,  which 
would,  on  its  being  successful,  overturn  all  the 
suits  and  judgments  growing  out  of  it.  Error 
lies  at  any  time  within  five  years,  the  Statute 
*of  Limitations,  1  R.  L.,  134,  sec.  9.  [*638 
So,  where  the  money  due  in  consequence  of 
the  reversal  is  voluntarily  paid,  this  does  not 
prevent  the  writ  of  error  at  any  time  within  the 
five  years. 

Mr.  Lovett,  in  reply,  said  the  now  plaintiff 
in  error  should  have  retained  the  cause  in  the 
Supreme  Court,  and  tried  it  at  the  circuit.  This 
might,  doubtless,  have  been  done  on  his  motion. 
The  amount  of  his  recovery  would  have  car- 
ried costs  in  that  court,  who  would  then  have 
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retained  the  control  of  the  whole  matter.  By 
proceeding  in  the  C.  P. ,  he  has  taken  away  the 
power  of  the  Supreme  Court  to  do  full  justice 
in  the  event  of  a  reversal.  They  cannot  nulli- 
fy the  judgment  which  the  plaintiff  in  error 
has  obtained  in  the  C.  P.  ;  and  give  him  his 
rights  in  the  event  of  a  reversal. 

JONES,  Chancellor.  The  Constitution  and 
laws  authorize  this  writ  of  error,  and  unless 
something  has  been  done  by  the  plaintiff  in  er- 
ror to  deprive  himself  of  that  right,  he  must  go 
on.  Hartshorne  v.  Sleght  was  where  this  court 
had  passed  upon  the  cause  on  a  bill  of  excep- 
tions by  the  plaintiff,  reversing  the  judgment, 
and  ordering  a  venire  de  novo.  On  the  new  trial 
another  bill  of  exceptions  was  taken,  and  error 
brought  by  the  defendant.  The  bill  presented 
the  identical  point  which  had  been  before  set- 
tled at  the  suit  of  the  plaintiff.  The  Court  of 
Errors  were  bound  by  the  previous  decision  ; 
but  here  we  are  not.  We  have  never  passed 
upon  the  point  presented. 

It  is  said  the  plaintiff  in  error  submitted  to, 
and  followed  up  the  decision  of  the  Supreme 
Court ;  but  he  did  not  do  this  voluntarily.  He 
proceeded  to  the  trial  in  the  C.  P.  with  reluc- 
tance, and  under  a  rule  of  that  court  obtained 
by  his  adversary.  All  was  a  consequence  of 
the  decision  in  the  Supreme  Court,  as  it  was 
followed  out  and  enforced  by  the  defendant  in 
error  ;  and  a  reversal  here  on  this  writ  of  error 
will  be  a  reversal  of  everything ;  the  second 
trial  and  judgment  in  the  C.  P.,  as  well  as  the 
judgment  and  proceedings  of  the  Supreme 
Court,  upon  which  it  was  bottomed.  If  we  af- 
firm the  judgment  of  the  Supreme  Court,  then 
639*]  everything  *is  right,  provided  the  C. 
P.  followed  the  principle  of  damages  settled 
for  them  on  the  writ  of  error  to  the  Supreme 
Court.  The  whole  is  one  connected  proceed- 
ing. The  judgment  of  the  Supreme  Court 
stood  on  the  same  ground  as  an  interlocutory 
decree  of  chancery.  There  the  party  may  ap- 
peal in  the  first  instance,  or  submit  to  all  con- 
sequences, and  then  appeal  from  the  whole. 
The  proceeding  in  the  C.  P.  does  not  relieve 
the  plaintiff  in  error  from  his  grievance  by  the 
judgment  in  the  Supreme  Court  Even  an  en- 
try by  the  plaintiff  in  error,  on  land  to  which 
the  judgment  relates,  will  not  deprive  him  of 
his  right  to  proceed.  It  will  be  in  the  power 
of  this  court  to  give  such  directions  in  respect 
to  the  whole  proceedings  as  justice  shall  re- 
quire. The  plaintiff  in  error  has,  at  all  events, 
a  right  to  prosecute  his  writ  in  order  to  get 
back  the  costs  of  the  writ  of  error  to  the  Su- 
preme Court,  which  he  has  been  obliged  to 
pay,  as  well  as  to  recover  his  own  costs  in  that 
court. 

Motion  denied. 

Cited  in— 5  Cow.,  411  (n.) ;  9  Wend.,  556;  34  O.,  294. 


FREDERICK    CLEVELAND,    Plaintiff  in 
Error, 

V. 

HUGH  FARLEY,  Defendant  in  Error. 


NOTE.— Statute  of  Frauds— Promise  to  pay  the  debt 
of  another  on  a  new  and  original  consideration.  For 
a  full  discussion,  see  the  report  of  the  above  case  of 
Cleveland  v.  Farley,  as  decided  in  the  court  below,  4 
Cow.,  438,  note. 
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Statute  of  Frauds — Promise  to  Pay  Debt  of  An- 
other on  New  Consideration,  not  Within. 

Where  a  promise  to  pay  the  debt  of  a  third  person 
arises  out  of  some  new  consideration  of  benefit  to 
the  promisor  or  harm  to  the  promisee,  moving-  to  the 
promisor  either  from  the  promisee  or  the  original 
debtor,  such  promise  is  not  within  the  Statute  of 
Frauds,  1  R.  L..  78,  sec.  11,  though  the  original  debt 
still  subsist,  and  remain  entirely  unaffected  by  the 
new  agreement. 

Thus,  where  M.  owed  F. ;  and  C.,  in  consideration 
that  M.  delivered  him  (C.)  hay  to  the  value  of  the 
debt,  promised  by  parol  to  pay  F. ;  held,  that  this 
promise  was  not  within  the  statute. 

ON  ERROR  from  the  Supreme  Court.  8.  C. 
4  Cow.,  432,  by  the  title  of  Farley  v.  Cleve- 
land. 

The  case  was  argued  here  by, 
Mr.  J.  Wittard,  for  the  plaintiff  in  error,  and 
Messrs.  D.  Russell  and  Z.  R.  Shipherd,  contra. 

*JONES,  Chancellor,  examined  the  [*64O 
question  decided  below  ;  and  was  of  opinion 
that  the  judgment  should  be  affirmed.  Where- 
upon, 

Per  totam  curiam, 
Judgment  affirmed. 

Affirming— 4  Cow.,  432. 

Cited  in— 13  Wend.,  122;  2  Den.,  56;  4  Den..  98;  20  N. 
Y..  270;  21  N.  Y.,  422 ;  42  N.  Y.,  322  (1-  Am.  Rep.,  522) ; 
3  Barb.,  213;  16  How.  Pr.,  566;  17  How.  Pr.,  295;  5  Abb. 
N.  8.,  50;  2  Bos.,  398 ;  1  Leg.  Obs.,  398 ;  13  Minn.,  381 ; 
24  Minn..  516 ;  14  Kan.,  497 ;  36  N.  J.  L.,  146 ;  24  Am. 
Rep.,  597  (36  Mich.,  325) ;  44  Am.  Rep.,  230  (86  Ind., 
352) ;  21  Am.  Dec.,  216. 


DAVID  GAREY,  Plaintiff  in  Error, 

v. 

THE  PEOPLE,  ex  rel.  JUSTUS  INGERSOLL, 
Defendants  in  Error. 

Constitutional  Law — Legislature  has  no  Power  to 
Shorten  Term  of  Justice  of  Peace. 

The  Legislature  has  no  power  to  shorten  the  con- 
stitutional term  of  office  of  a  justice  of  the  peace. 

This  cannot  be  done  indirectly  by  the  erection  or 
division  of  counties. 

Where  a  town  is  transferred  from  one  county  to 
another,  or  anew  county  made  out  of  several  towns, 
the  justices  of  these  towns  continue  to  hold  their  of- 
fices, as  justices  of  the  same  town  or  towns  in  the 
new  counties. 

The  oflice  of  justice  of  the  peace  is,  under  the  new 
Constitution  and  the  statute  which  it  adopts  (sess. 
41,  ch.  60,  sec.  2),  a  town  office,  though  it  has  county 
powers. 

ON  ERROR  from  the  Supreme  Court;  8.  C., 
6  Cow.,  642,  by  the  title  of  People  v.  Oarey. 
The  cause  was  argued  here  by, 
Mr.  J.  V.  Henry,  for  the  plaintiff  in  error, 
and, 
Mr.  Talcott,  Atty-Gen.,  contra. 

JONES,  Chancellor,  delivered  an  opinion  in 
favor  of  affirming  the  judgment  below  ;  with 
whom  Allen,  Crary,  Dayan,  Enos,  Gardiner, 
Haight,  Hart,  Jordan,  Lake,  McMartin,  Nelson, 
Oliver,  Smith,  Stebbins.  Waterman  and  Wilke- 
son,  Senators,  concurred. 

NOTE.— Constitutional  term  of  office— Power  of  Leg- 
islature to  affect  bj/  legislation.  See  the  report  of  the 
above  case  of  Garey  v.  People,  as  decided  in  the 
court  below,  6  Cow.,  642,  note. 
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For  reversal,  Burrows,  Elsworth,  McCall  and 
McCarthy,  Senators. 
Judgment  affirmed. 

Affirming— 6  Cow.,  642. 

Cited  in— 5  Wend.,  234;  21  Wend.,  683;  2  Sand.,  368 ; 
50  Mo.,  356. 


641*]  *JOHN  LAW  AND  ANDREW  NEL- 
SON, Plaintiffs  in  Error, 

v. 

JAMES  JACKSON,  ex  dem.  JACOB  LANSING, 
Defendant  in  Error. 

Tender  of  Money  Due  on  a  Judgment — Effect  of. 

A  tender  of  money  due  upon  a  judgment,  'does 
not,  perse,  discharge  it,  or  take  away  the  lien  of  the 
judgment  creditor ;  but  he  may  still  redeem  upon 
it  as  a  judgment  creditor,  within  the  Statute,  sess. 
43,  ch.  184,  sec.  3. 
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ON  ERROR  from  the  Supreme  Court.  8.  C., 
5  Cow.,  248,  by  the  title  of  Jackson  v.  Law. 

The  cause  was  argued  here  by, 

Messrs.  J.  Crary  and  D.  Russell,  for  the  plaint- 
iffs in  error,  and 

Messrs.  Jacob  Lansing  and  8.  M.  Hopkins, 
contra. 

JONES,  Chancellor,  delivered  an  opinion  in 
favor  of  affirming  the  judgment  below. 

Alsen,  Burrows,  Elsworth,  Enos,  Gardiner, 
Eager,  Haighl,  Hart,  Jordan,  Livingston.  Mc- 
Carthy, McMartin,  Smith,  Spencer  and  Water- 
man, Senators,  concurred. 

For  reversal,  Dayan,  Lake,  McCall,  Oliver, 
and  Wilkeson,  Senators. 

Judgment  affirmed. 

Affirming— 5  Cow.,  248. 

Distinguished— 65  N.  Y.,  320. 

Cited  in-4  Den..  486;  19  N.  Y.,  384;  37  Mo.,  595. 
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CASES 

ARGUED    AND    DETERMINED 


IN  THE 


SUPREME    COURT 


OF  THE 


STATE   OF   NEW    YORK, 


REED  v.  SMITH. 

Usury — AU  Securities  for  Usurious  Loan  are 
Void — Principal  and  Agent — Surety. 

Where  R.  was  applied  to  by  P.  for  a  loan  of  money, 
but  not  having  it,  referred  P.  to  his  son-in-law 
whose  usage  he  said  it  was  to  receive  7  per  cent,  be- 
sides legal  interest,  and  by  arrangement  between 
himself  and  P.,  received  P'B  note  with  an  indorser, 
and  procured  the  money  of  his  son-in-law,  at  the 
rate  mentioned  by  him  on  his  own  note,  which  he 
afterwards  paid,  and  gave  P.  credit  from  time  to 
time  on  P's  successive  indorsed  notes,  holden  by  R. 
himself;  held,  that  R.  must  be  considered  the  lender; 
that  he  did  not  stand  in  the  light  of  a  mere  surety  of 
P.,  and  that  the  notes  taken  by  him  were  void. 

Where  the  original  loan  is  usurious,  all  the  securi- 
ties therefor,  however  remote  or  often  renewed,  are 
void. 

Where  one,  as  agent,  lends  money  for  another,  at 
an  usurious  rate  of  interest,  and  afterwards  pays 
him,  and  takes  security  from  the  borrower  in  his 
own  name,  it  is  void,  though  he  derive  no  benefit 
from  the  loan,  and  the  premium  go  to  the  exclusive 
benefit  of  the  principal. 

It  would  be  void  even  in  the  hands  of  a  bona  fide 
holder. 

Whether  a  surety,  knowingly  becoming  bound 
for,  and  paying  an  usurious  loan,  may  recover  over 
against  his  principal,  quaere. 

CASE,  upon  verdict,  subject  to  the  opinion 
of  the  court. before  His  Honor  Mr.  Justice 
Woodworth ;  Albany  Circuit,  Oct.  3,  1821. 

The  action  was  assumpsit  on  a  promissory 
note  by  E.  Reed,  the  last  indorsee,  against 
Smith,  his  immediate  indorser.  The  note  was 
for  $800,  dated  May  29, 1819,  made  by  D.  Par- 
ker, and  indorsed  by  five  several  persons.  The 
formal  proceedings  to  charge  the  indorser  be- 
ing admitted,  the  only  question  was  whether 
this  note  was  usurious.  On  this  subject  the 
proof  was,  that  in  Apr.,  1816,  the  maker,  be- 
ing pressed  for  money,  applied  to  the  plaintiff 
for  the  hire  of  $800.  The  plaintiff  said  he  had 
not  the  money,  but  he  thought  he  could  pro- 
cure it  of  Roswell  Reed,  his  son-in-law,  whose 
rule,  however,  he  believed  it  was,  to  take  a 
O48*]  premium  *of  7 percent.  ;  though  if  he 
had  the  money  to  lend  himself,  he  should 
charge  but  7  per  cent.,  it  being  contrary  to  his 
principles  to  take  usury.  The  maker  said  he 
was  willing  to  give  the  per  cent. ;  and  a  few 
days  after  left  his  note  for  $800  with  the  plaint- 


NOTE—  Utury— See,  generally.  Powell  v.  Waters,  8 
Cow.,  859,  note,  and  other  notes  there  cited. 

Where  the  original  loan  was  usurious,  all  securities 
therefor,  however  remote,  or  often  renewed,  are 
void.  See  Steele  v.  Whipple,  21  Wend.,  103.  note. 
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iff,  indorsed  by  Amasa  Parker,  payable  Feb. 
1,  1817.  The  note  was  to  be  returned,  if  the 
money  could  not  be  procured.  This  was  on 
Friday  evening  or  Saturday  morning,  of  the 
week  next  ensuing  the  first  application  for  the 
money.  On  the  same  Saturday,  R.  Reed  de- 
livered $744  to  a  messenger  sent  by  the  plaint- 
iff to  receive  it,  who  paid  it  to  Stoddard  Smith, 
the  agent  of  Parker,  the  maker,  from  whom 
Parker  received  it.  The  money  had  been  raised 
on  the  plaintiff's  note  of  $800  left  with  R.  Reed, 
and  which  was  indorsed  by  him. and  discounted 
at  the  Bank  of  Columbia,  at  the  usual  rate.  It 
was  not  left  with  him  for  discount,  but  he  as- 
sumed this  risk,  and  on  its  falling  due,  paid 
the  money  himself,  as  indorser  to  the  Bank. 
The  plaintiff  afterwards,  and  within  about  a 
year  from  the  time  of  the  loan,  paid  R.  Reed 
the  $800;  so  thatR.  Reed,  and  not  the  plaintiff , 
had  the  premium.  R.  Reed  told  the  plaintiff, 
on  receiving  his  note,  that  if  he  would  send  him 
Parker's  note  guarantied  by  certain  persons, 
whom  he  named,  he  would  deliver  back  the 
plaintiff's  note.  This  guaranty  was  afterwards 
drawn  and  signed,  dated  Oct.  28,  1816  ;  but 
neither  this  nor  Parker's  note  was  ever  deliv- 
ered to  R.  Reed.  Both  remained  with  Abijah 
Reed,  one  of  the  guarantors  ;  so  that  R.  Reed's 
only  security  for  the  money  was  the  plaintiff's 
note.  Shortly  before  Parker's  first  note  became 
payable,  he  requested  the  loan  of  the  money 
for  another  year,  which  the  plaintiff  granted 
on  a  substituted  note  for  $800,  with  an  addi- 
tional indorser.  This  note  was  continued  down, 
by  the  like  renewals,  from  time  to  time,  to  the 
note  on  which  this  action  was  brought. 

Messrs.  Van  Dyke  and  Bronk.ior  the  plaintiff, 
insisted  that  R.  Reed  must  be  considered  the 
lender  of  the  money.  Could  Parker  have  sup- 
ported a  suit  under  the  statute,  against  the 
plaintiff,  for  the  premium  ?  R.  Reed  received 
this  premium.  The  plaintiff  was  the  mere  agent 
and  surety  of  Parker.  His  liability  *to  [*O49 
R.  Reed  would  have  been  a  good  consideration 
for  Parker's  original  note.  And  this  case  is 
still  stronger.  The  note  now  in  question  is  for 
money  paid  by  the  plaintiff  for  Parker's  use, 
and  at  his  request.  (19  Johns.,  147;  2  Taunt., 
184.)  That  it  was  paid  at  Parker's  request,  is 
evident  from  his  renewal  of  the  note,  and  may 
be  inferred  from  the  beneficial  nature  of  the 
consideration.  (14  Johns.,  192.) 

It  may  be  said  that  the  plaintiff,  though  a 
surety,  should  have  resisted  the  payment  on  the 
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ground  of  usury.  Some  old  cases  may  be  cited 
to  show  this.  But  these  were  suits  upon  in- 
demnities, executed  before  the  payment  of  the 
money  by  the  surety,  and  are  confined  to  the 
original  indemnity.  Besides,  it  is  by  no  means 
clear  that  the  plaintiff  knew  of  the  usury. 

In  this  case  the  doctrine  applicable  to  in- 
dorsees against  indorsers  ought  to  apply.  (2 
Str.,  1155;  Doug.,  744.) 

Mr.  E.  Williams, contra., insisted  that  this  was 
a  plain  case  of  usury,  as  between  the  plaintiff 
and  Parker.  The  excuse  for  demanding  usury 
is  the  trite  and  threadbare  one  :  "  I  have  not 
got  the  money  ;  but  I  think  I  can  procure  it 
of  R.  Reed,  my  son-in-law."  "What  if  I  have 
not  got  3,000  ducats  in  store  :  Tubal,  a  rich 
brother  of  our  tribe,  has  the  money."  Shak- 
speare  had  read  the  plaintiff,  if  he  had  never 
read  Shakspeare.  The  agreement  for  the  mon- 
ey, and  the  subsequent  negotiation,  and  exten- 
sions of  credit,  are  all  with  the  plaintiff.  He 
procures  the  money.  No  matter  whether  he 
puts  the  premium  into  his  own  pocket,  or  that 
of  his  son-in-law. 

That  the  plaintiff  was  the  agent  through 
whom  R.  Reed  made  the  loan,  can  make  no 
difference.  Nor  will  an  agreement,  that  he 
should  pay  Roswell,  and  become  himself  the 
principal,  alter  the  character  of  the  transaction. 
A  security  originally  void  for  usury,  cannot  de- 
rive any  operation  from  any  future  act  or  event. 
(Ord,  105,  Day  ed.) 

The  plaintiff  never  was  the  surety  of  Parker. 
But  if  R.  Reed  had  been  the  original  usurious 
creditor  of  Parker,  the  debt  being  transferred 
to  the  plaintiff,  with  a  full  knowledge  of  the 
usury,  the  note  would  be  equally  void  in  his 
hands.  (3  T.  R.,  537  ;  8  Id.,  390 ;  3  Esp.  2f. 
P.,  22. 

65O*]  *Curia,per  SUTHERLAND,  J.  The  note 
upon  which  this  suit  is  brought,  is  most  clearly  a 
continuation  of  the  original  note,  given  in  Apr., 
1816,  when  the  loan  was  obtained  by  Parker. 
If  that  note,  therefore,  was  given  upon  an  usu- 
rious consideration,  the  taint  which  it  imbibed 
attached  to  each  of  the  series  of  securities  which 
were  subsequently  taken,  and  affects  and  de- 
stroys the  one  in  question. 

It  is  admitted  that  Parker  paid  a  premium  of 
7  per  cent,  upon  the  $800,  over  and  above  the 
legal  interest.  But  it  is  contended,  on  the  part 
of  the  plaintiff,  that  the  loan  was  made  by  Ros- 
well Reed,  and  that  the  plaintiff  acted  merely 
as  the  agent  of  Parker  in  effecting  the  loan. 

The  facts  are  these :  Parker  applied  to  the 
plaintiff  for  a  loan  of  $800.  He  told  him  he  had 
not  the  money,  but  he  thought  he  could  pro- 
cure it  for  him  from  his  son-in-law  Roswell 
Reed  ;  but  that  it  was  Roswell's  practice  to 
charge  a  premium  of  7 per  cent,  beyond  the  le- 
gal interest  upon  all  his  loans.  Parker  agreed 
to  pay  the  premium,  if  the  money  could  be  pro 
cured.  The  plaintiff  then  sends  his  own  note 
for  $800  to  Roswell  Reed,  which  Roswell  pro- 
cures to  be  discounted  in  the  Bank  of  Colum- 
bia, and  delivers  $744  of  the  proceeds  to  a  spe- 
cial messenger  sent  by  the  plaintiff  to  receive  it, 
who  pays  it  to  Stoddard  Smith,  the  agent  of 
Parker,  who  had  previously  agreed  to  forward 
it  to  him.  The  plaintiff,  the  day  before,  or  on 
the  morning  of  the  same  day.had  received  from 
Smith  the  note  of  Daniel  Parker  for  $800,  in- 
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dorsed  by  Amasa  Parker,  under  an  agreement 
to  return  it,  if  the  money  should  not  be  pro- 
cured. 

Upon  this  statement  of  facts,  is  there  the 
slightest  room  to  doubt  that  the  loan  was,  in 
truth,  made  bv  the  plaintiff,  and  not  by  Ros- 
well Reed  T  The  money  was  procured  upon 
the  note  of  the  plaintiff.  Parker's  note  was  de- 
livered to  the  plaintiff,  and  never  was  in  the 
possession  of  Roswell  Reed;  all  the  negotiations 
for  the  extension  of  the  credit  and  the  renewal 
of  the  notes  were  conducted  by  the  plaintiff 
solely,  without  any  reference  to  Roswell.  He 
was  the  person,  therefore,  who  made  the  loan  ; 
and  how,  or  where  he  procured  the  money,  and 
what  disposition  he  made  of  the  premium  ; 
whether  *he  put  it  into  his  own  pocket,  [*65 1 
or  into  the  pocket  of  his  son-in-law,  is  perfectly 
immaterial. 

But  the  result  will  be  the  same  if  we  consider 
the  plaintiff  as  the  agent  of  Roswell  Reed  in  the 
transaction.  The  note  was,  unquestionably, 
given  for  the  loan  of  $744.  It  contained  a  pre- 
mium of  $56  and  was,  therefore,  usurious,  to 
whomsoever  it  belonged,  and  would  be  void 
even  in  the  hands  of  a  bonaflde  holder  ;  much 
more  so  in  the  hands  of  the  plaintiff  ;  who,  if 
he  purchased  it  from  Roswell,  and  paid  the 
face  of  it,  purchased  it  with  a  full  knowledge 
of  the  usury  attached  to  it. 

The  only  supposition  upon  which  the  usury 
can  be  got  rid  of  is,  that  Parker's  note  was  not 
given  for  the  loan,  but  was  given  in  payment 
of  the  $800,  which  the  plaintiff  had  paid  Ros- 
well Reed.  Every  fact  in  the  case  is  at  war 
with  such  a  supposition.  The  plaintiff  did  not 
pay  Roswell  Reed,  until  about  a  year  after  the 
loan  was  made.  But  Parker's  note  was  given 
either  the  day  before  or  the  very  day  that  he 
received  the  money.  It  could  not,  therefore „ 
have  been  given  in  satisfaction  of  an  advance 
which  had  not  then  been  made. 

In  every  point  of  view,  I  consider  this  one  of 
the  clearest  cases  of  usury  that  was  ever  pre- 
sented to  a  court  of  justice  ;  and  if  the  miser- 
able contrivance  which  has  been  resorted  to, 
to  screen  this  transaction  from  the  operation 
of  the  statute,  *should  prove  effectual,[*652 
either  the  law  itself,  or  the  administration  of  it, 
would  be  brought  into  deserved  dishonor. 

Judgment  for  the  defendant,  (a) 

Cited  in— 21  Wend.,  107:  3  Sandf .  Ch.,  261,  570;  76  N. 
Y.,  524 ;  35  Barb.,  100 ;  3  How.  U.  S.,  71. 

(a)  If  A  lend  money  to  B,  who  puts  it  out  at 
usurious  interest,  and  agrees  to  pay  to  A  the  same 
rate  of  interest  which  he  is  receiving:  upon  A's  mon- 
ey, this  is  usury  between  A  and  B,  and  an  indoraer 
of  B's  note  to  A  may  avail  himself  of  the  plea  of 
usury.  Levy  v.  Gadsby,  2  Cr.,  180.  But  where  A, 
having1  given  a  usurious  security,  paid  the  amount 
thereof  to  B,  who  was  surety  for  him,  and  B,  in 
consequence  of  such  payment,  gave  his  own  note 
to  the  creditor  for  the  same  amount;  held,  that  the 
the  latter  note  was  not  usurious.  Scott  v.  Lewis,  2 
Conn.  N.  S.,  132. 


HULIN  v.  ROCKWELL  ET  AL. 

Action  of  Debt  for  Penalty  —  Judgment  on  De- 
murrer— Costs. 

In  debt  for  $250,  the  penalty  of  articles  of  agree- 
ment, the  defendants'  plea  in  bar  was  holden  bad  on 
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demurrer ;  but  leave  was  Riven  to  withdraw  the  de- 
murrer, and  plead,  on  payment  of  costs.  Held,  that 
these  should  be  Supreme  Court  costs;  as  the  nom- 
inal damagres  would  carry  the  sum  above  $250.  But 
whether,  if  the  costs  had  been  final,  and  not  inter- 
locutory. In  such  a  case  they  should  have  been  more 
than  C.  P.  costs. 

It  seems  that  final  judgment  on  demurrer  to  a 
plea  to  a  declaration  on  a  writing  obligatory,  should 
not  be  for  damages  as  such,  but  simply  for  debt  and 
costs.  Note  a  at  the  end  of  the  case. 

IN  debt  for  the  penalty  of  $250  in  articles  of 
agreement.  The  defendants  demurred  to 
the  declaration, and  had  judgment  against  them 
on  the  demurrer,  with  leave  to  withdraw  the 
demurrer,  and  plead,  on  payment  of  costs. 

The  question  was  submitted,  whether  these 
should  be  Supreme  Court  or  Common  Pleas 
costs. 

Mr.  J.  Bloore,  for  the  plaintiff,  cited  1  R. 
L.,  343:  344,  sees.  1,4.  He  said  these  sections 
allowed  Supreme  Court  costs  where  the  prin- 
cipal recovery  exceeds  $250.  In  this  case  the 
nominal  damages  of  six  cents  must  be  added. 
<2  Johns.  Cas.,  406,  409.) 

Mr.  O.  W.  Kirttand,  contra,  cited  3  Cow. , 
151  ;  1  R.  L.,  344  ;  2  Cow.,  412  ;  5  Id.,  424;  13 
Johns.,  345. 

Curia.  The  plaintiff  is  entitled  to  Supreme 
Court  costs.  If  the  penalty  were  more  than 
653*]  $250,  there  would  be  no  *doubt.  To 
satisfy  the  statute  in  this  case,  the  nominal  dam- 
ages may  be  added,  (a) 

Cited  in-12  Wend.,  141. 

(a)  I.  E.,  they  would  be  added,  on  the  defendant's 
having  a  judgment  against  him,  which,  of  course, 
must  be  the  criterion  as  to  the  rate  of  these  inter- 
locutory costs ;  i.  e.,  whether  they  shall  be  S.  C.  or 
C.  P.  costs.  Had  the  judgment  been  perfected  on 
the  demurrer,  the  plaintiff  would  have  recovered 
damages  as  such.  Trin..  11,  Car.  rot.  333,  Book  of 
Judgments,  30.  But  by  the  book  of  judgments, Trin4 
44.  Eliz.,  rot.  715,  Oct.  Hill.,  p.  158,  damages  distinct 
from  costs  are  not  given  in  a  judgment  for  the 
plaintiff  on  demurrer  to  a  plea  in  bar  to  a  declara- 
tion in  debt  on  a  writing  obligatory;  and  so  the  case 
would  be  within  People  v.  Hallett,4  Cow. ,67,  which 
was  finaljudgment  in  debt  by  default. 

N.  B.  The  marginal  note  to  the  principal  case  was 
discovered  to  be  wrong  after  it  had  passed  the  press. 
It  should  read  as  upon  demurrer  to  the  declaration; 
and  the  clause  stating  the  quaere  should  be  stricken 
out. 


JACKSON,  ex  dem.  BALDWIN, 

v. 
LEONARD. 

Adverse  Possession  by  Several  Successive  Persons 
— Continued  Chain  of  Privity  Necessary. 

Adverse  possession  for  20  years,  by  several  succes- 
sive persons,  in  order  to  bar  an  entry,  must  be  con- 
tinued by  a  regular  chain  of  privity  between  them. 
Where  one  entered,  and  then  another  claimed  ad- 
versely to  him,  and  took  possession  under  such  a 
claim,  by  consent  of  the  first  possessor,  pursuant  to 
a  compromise  between  them;  held,  that  this  was 

NOTE.— Adverse  possession— What  constitutes.  See 
Clapp  v.  Bromagham,  ante,  p.  530,  note,  and  other 
notes  there  cited. 

Privity  of  contract.  blood  or  estate  between  consecu- 
tive possessors  must  exist  to  bar  an  entry  on  the 
ground  of  an  adverse  possession  by  several  success- 
ive persons.  See  Simpson  v.  Downing,  23  Wend., 
316,  note. 
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not  a  continuity  of  the  first  possession  within  the 
rule. 

Citations— 1  Johns.,  159;  10  Johns.,  477. 

EJECTMENT  for  part  of  lot  No.  4,  in  the 
Town  of  Ovid,  in  the  County  of  Seneca, 
tried  at  the  circuit  in  that  county  June  8,  1822. 
before  Platt.  late  J.  of  the  Supreme  Court. 

On  the  trial,  he  plaintiff  having  deduced  a 
regular  title  from  the  State  to  himself,  the  de- 
fendant relied  for  his  defense  on  an  adverse 
possession  of  20  years  before  suit  brought;  and 
he  showed  that  one  Bryant  took  possession  of 
the  lot  4  in  1795,  and  obtained  a  deed  for  it  in 
1796,  of  one  Jackson.  Bryant  continued  in  pos- 
session till  about  1805,  when  one  M.  Pitney, 
the  father  of  Aaron  and  Joseph  T.  Pitney, 
claimed  the  whole  lot ;  and  Bryant  compro- 
mised with  M.  Pitney,  surrendering  part  of  the 
lot  to  him,  and  retaining  another  part  to  him- 
self. The  defendant  went  into  possession  six 
or  seven  years  before  the  trial,  under  a  quit- 
claim deed  from  Joseph  T.  Pitney,  who  derived 
title  from  his  father. 

The  judge  expressed  his  opinion  to  the  jury, 
that  the  evidence  adduced  on  the  part  of  the 
defendant,  established  such  a  possession  ad- 
verse to  the  plaintiff's  title,  for  more  than  20 
years,  as,  in  law,  would  bar  the  equity  of  the 
plaintiff  ;  and  the  jury  found  for  the  defend- 
ant. 

*Mr.  H.  R.  Starrs,  for  the  plaintiff,  [*654 
moved  for  a  new  trial,  on  the  ground  that  the 
defendant, and  those  through  whom  he  claimed, 
had  not  made  out  a  continued  adverse  posses- 
sion of  20  years.  He  said  Bryant's  title  could 
not  be  connected  with  M.  Pitney's.who  claimed 
adversely  to  B.  There  was  no  privity  between 
them.  The  former  claimed,  and  came  in  un- 
der a  title  paramount  to  B.'s. 

Mr.  D.  Cody,  contra. 

Curia,per  SUTHERLAND,  J.  The  charge  of 
the  judge  was  erroneous.  Leonard, the  defend- 
ant, showed  nothing  like  an  adverse  possession 
for  20  years.  He  purchased  of  Joseph  T.  Pit- 
ney only  six  or  seven  years  before  the  trial,  and 
then  entered  upon  the  lot  for  the  first  time. 
Bryant  swears  expressly  that  he  never  sold  to 
Leonard,  or  put  him  in  possession  of  any  part 
of  the  lot.  Whether  Bryant,  or  those  claim- 
ing under  him,  could  protect  themselves  on  the 
ground  of  adverse  possession,  is  not  material  ; 
for  there  was  no  privity  between  them  and  the 
defendant ;  and  no  continuity  of  Bryant's  pos- 
session is  shown. 

In  Brandt  v.  Ogden,  1  Johns.,  156,  Spencer, 
J.,  says:  "  Smeed's  possession  is  not  con- 
nected with  that  of  Wing,  nor  is  the  defend- 
ant's with  that  of  Smeed.  There  is  no  continu- 
ity of  possession.  Under  these  circumstances, 
it  cannot  be  pretended  that  this  is  an  adverse 
possession  of  twenty  years."  So  in  Doe  v. 
Campbell,  10  Johns.,  477,  the  court  say,  "but 
the  decisive  objection  to  this  defense  (of  ad- 
verse possession)  is,  that  no  regular  deduction 
of  title,  or  privity  and  continuity  of  possession 
was  shown  and  deduced  down  from  Smith  to 
Elliott,  or  to  any  of  the  other  defendants.  Ad- 
verse possession  must  be  marked  by  definite 
boundaries,  and  be  regularly  continued  down, 
to  render  it  availing." 

New  trial  granted. 


Cited  in-37  Cal.,  354. 
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655*J  *THE  PEOPLE 

PETER  VAN  SANTVOORD  AND  GILBERT 
OAKLEY. 

f  Before  Spencer,  Ch.  J.,  and  Van  Ness,  Yates,  Platt 
and  Woodworth,  JJ".] 

Indictment — Time  Laid,  Immaterial — Though 
Laid  so  as  to  Appear  to  be  Barred,  Judgment 
will  not  be  Arrested. 

Semh.  the  time  of  committing  an  offense  laid  In 
an  indictment  is,  in  general,  wholly  immaterial,  and 
any  other  time  may  be  proved. 

Though  an  indictment  lay  the  time  so  long  before 
the  indictment  is  found,  that  the  crime  appears  to 
be  barred  by  the  Statute  of  Limitations,  this  is  no 
.ground  for  arresting  judgment. 

AT  the  General  Sessions  in  Saratoga  Co.,  in 
May,  1821,  the  prisoners,  Van  Santvoord 
and  Oakley,  were  jointly  indicted  for  forgery. 
The  indictment  charged  the  forgery  to  have 
been  committed  more  than  three  years  pre- 
vious to  the  finding  of  the  indictment ;  so  that 
•on  the  face  of  the  indictment,  the  time  limited 
for  the  prosecution  for  penal  offenses  by  the 
Statute,  sess.  24,  ch.  183.  sec.  7;  1  R.  L.,  187, 
appeared  to  have  elapsed  before  indictment 
found. 

At  the  Oyer  and  Terminer  in  Saratoga,  June 
2,  1821,  Woodworth,  J. ,  presiding,  the  prison- 
ers were  separately  tried  on  their  plea  of  not 
guilty,  and  convicted  on  this  indictment.  And 
the  fact  that  the  crime  appeared  by  the  indict- 
ment to  be  barred  by  the  statute  being  men- 
tioned to  the  court,  they  suspended  the  sen- 
tence, with  a  view  that  the  point  might  be  pre- 
sented to  the  Supreme  Court. 

Accordingly,  Mr.  Warren,  the  District  At- 
torney, made  out  and  sealed  a  writ  of  certiorari, 
656*]  to  remove  the  record  from  *the  Oyer 
and  Terminer,  and  a  writ  of  habeas  corpora  di- 
rected to  the  sheriff  of  Saratoga,  both  return- 
able on  the  first  Monday  of  August  (at  August 
Term)  thereafter.  These  being  allowed,  Mr. 
Justice  Woodworth  made  a  return  to  the  writ 
of  certiorari;  and  the  sheriff  having  brought 
the  prisoners  into  court  upon  the  habeas  cor 
pora. 

Mr.  H.  B.  Dams,  for  the  prisoners,  now 
moved  in  arrest  of  judgment.  He  said  this  not 
an  offense  indictable  after  three  years  from  the 
time  of  its  commission.  The  indictment,  there- 
657*J  fore,  *defeats  itself.  To  be  good,  it 
must  show  an  indictable  crime  on  its  face.  (5 
East,  244.)  It  has  been  often  held,  that  al- 
though the  particular  day  is  not  material  in  an 
indictment,  yet  where  the  law  makes  time  ma- 
terial to  the  offense,  the  day  must  be  laid  with- 
in that  time  by  the  indictment.  Thus,  in  King 
v.  Stevens,  5  East,  244,  which  was  the  case  of 
an  indictment  for  receiving  presents  under  the 
Statute  33  Geo.  III.,  ch.  52,  sec.  62,  while 
holding  or  exercising  an  office  in  the  East  In- 
dies, it  was  agreed,  the  indictment  having  re- 
cited that  the  defendants  held  their  offices  from 
such  a  time  till  Nov.  29,  1795,  it  must  lay  the 
offense  on  a  day  within  the  time  recited.  And 
Ld.  Ellenborough,  Ch.  J.,  who  delivered  the 
opinion  of  the  court,  supposes  that,  in  an  ap- 
peal of  murder,  it  is  necessary,  where  the 
stroke  is  laid  on  one  day,  and  the  death  on  an- 
other, to  lay  the  latter  day  as  within  a  year  and 
a  day  of  that  on  which  the  stroke  is  charged 
to  have  been  given  ;  otherwise,  the  crime  is  not 
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made  out.  (5  East,  249.)  In  Baynham  v.  Mat- 
thews, Fitzg.,  130,  it  was  taken  for  granted, 
that  in  a  plea  of  usury,  it  should  appear  by  the 
pleadings  that  the  transaction  was  subsequent 
to  the  Statute  of  Usury.  Chitty,  in  his  Trea- 
tise on  Criminal  Law,  in  giving  the  requisites 
of  an  indictment,  says,  "where  the  time  for 
the  prosecution  is  limited,  as  under  7  Wm.  III., 
ch.  3,  which  provides  that  no  prosecutions 
shall  be  had  for  certain  treasons  therein  men- 
tioned, unless  the  bill  of  indictment  be  found 
within  three  years  after  the  crime  is  com- 
mitted, the  time,  as  averred  in  the  indictment, 
should  appear  to  be  within  the  limit."  And  he 
cites  the  authorities  in  support  of  this  position 
(1  Chit.  Cr.  L.,  223,  and  note  r.) 

Mr.  E.  Cowen,  contra.  The  general  rule  is,' 
that  the  day  when  an  offense  is  charged  to  have 
been  committed  is  wholly  immaterial.  The 
rule  applies  as  well  to  indictments  as  to  decla- 
rations. This  is  admitted  by  Mr.  Chitty,  the 
writer  mainly  relied  on  to  sustain  the  present 
motion  in  arrest.  He  shows  at  large  that  a  day 
must  be  stated  in  the  indictment ;  but  that  it 
may  be  entirely  disregarded  in  evidence  ;  and 
he  cites  authorities  fully  establishing  this  as  a 
general  rule.  (1  *Chit.  Cr.  L.,  217-  [*658 
227.)  In  general  you  are  confined  neither  to 
the  day  nor  the  year.  (Id.,  224.)  Indeed,  it 
will  be  seen  by  examining  the  pages  of  that 
author  to  which  I  have  referred,  that  the  rules 
as  to  allegation  and  proof  of  time  are  in  all  re- 
spects the  same,  both  in  declarations  and  in- 
dictments. Now  it  is  abundantly  settled  as  to 
civil  actions,  that  though  the  time  be  laid  in 
the  declaration  so  as  to  show  the  action  barred 
by  the  statute,  this  cannot  be  taken  advantage 
of  by  error,  motion  in  arrest,  or  demurrer. 
And  the  reason  assigned  in  several  of  the  cases 
is,  that  the  Statute  of  Limitations  contains  di- 
vers exceptions  in  favor  of  infants,  prisoners, 
persons  abroad,  &c.  The  defendant  must  plead 
the  statute,  therefore,  in  order  that  the  plaint- 
iff may  reply,  and  excuse,  if  he  can,  the  late- 
ness of  his  action.  (Ball.,  Lim.,  209-216,  and 
cases  cited.) 

The  passage  cited  from  1  Chit.,  223,  is  a 
mere  dictum  of  the  writer.  No  case  is  given 
by  him  for  tying  down  the  indictment  to  a  day 
within  the  three  years,  even  where  it  is  for 
treason  under  the  Statute  of  William.  Neither 
of  the  authorities  referred  to  as  supporting  his 
general  position,  relate  to  that  statute  ;  and  it 
has  been  repeatedly  held  that  the  day  laid  for 
overt  acts  of  treason  is  entirely  immaterial, 
since,  as  well  as  before  that  Act.  Colledge's  case, 
3  St.  Tr.,  393,  394e;  Townletfs  case,  9  St.  Tr., 

(e)  This  was  a  case  in  1681,  of  high  treason,  before 
the  Statute  of  William.  "  Mr.  GMedge.  My  Lord,  I 
think  Turberville  and  Dugdale  swear  as  to  the  10th 
of  March  in  Oxon.  I  desire  it  may  be  proved  I  was 
in  Oxford  the  10th  of  March.  Mr.  Just.  Jones.  You 
yourself  came  down  the  middle  of  March.  Ld.  Ch. 
J.  I  do  not  remember  that  they  said  Mar.  10.  Mr. 
Colledge.  Did  not  the  indictment  say  so  ?  Mr.  Atty- 
Gen.  It  is  only  in  the  indictment.  Ld.  Ch.  J.  As 
to  the  time  mentioned  in  the  indictment,  it  is  not 
material.  That  is  the  constant  rule  in  trials  upon  in- 
dictments :  as  if  a  horse  be  laid  to  be  stole  the  10th, 
if  it  be  proved  the  prisoner  stole  it  another  day,  it 
will  be  sufficient.  The  time  is  not  material.  The 
question  is,  whether  the  indictment  be  true  in  sub- 
stance. Mr.  CoUedge.  My  brothers  will  tell  you  the 
law  is  so.  Mr.  Just.  Levinz.  Though  it  is  laid  Mar. 
10,  yet  if  it  be  proved  the  1st  or  20th,  before  or  after, 
it  is  all  one.  So  the  thing  be  proved,  they  are  not 
bound  to  a  day." 
49  769 
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550,  551 ;  and  Ld.  Balmerino's  case,  in  note  to 
last  page.  The  last  two  cases  also  are  in  Fost., 
7,  9.)  In  the  two  last  cases  it  was  held  that 
you  need  not  follow  the  day  in  the  indictment 
659*]  as  to  *the  overt  acts,  where  the  pro- 
ceeding is  under  the  Statute  of  William.  In 
the  first  of  the  two  cases,  the  point  was  holden 
too  clear  for  debate  ;  and  in  the  last,  the  twelve 
judges  conferred,  and  were  unanimous  that 
the  day  was  immaterial,  provided  the  treason 
was  proved  to  have  been  committed  before  the 
finding  of  the  bill. 

But  admitting  the  dictum  of  Chitty  to  give 
the  true  doctrine  on  the  Statute  of  7  Wm.  III., 
ch.  3,  sees.  5,  6,  it  does  not  apply  to  our  Stat- 
ute of  Limitation  of  Crimes,  sess.  24,  ch.  183, 
sec.  7;  1  K.  L.,  187.  The  Statute  of  William 
is,  without  exception,  that  in  all  cases  indict- 
ments of  certain  treasons  must  be  found  within 
three  years.  Our  statute  limits  indictments  to 
that  time  ;  but  this  excepts  non-residents,  and 
those  not  usually  resident  within  this  State  ; 
and  even  if  the  day  be  material,  the  court  will 
intend  after  verdict,  and  on  motion  in  arrest, 
that  the  defendants  were  shown  at  the  trial  to 
be  within  the  exception.  Murdoch  v.  Hern- 
don's  Ex'rs,  4  Hen.  &  M.,  200,  203. 

But  it  cannot  be  necessary  to  resort  to  any 
such  intendment.  The  day  being  immaterial, 
it  is  sufficient  to  intend  that  a  time  within  the 
three  years  was  proved  at  the  trial  (and  this 
was  the  fact),  and  to  reject  the  day  as  wholly 
immaterial ;  and  so  is  the  case  of  Lee  v.  Clarke, 
2  East,  333.  That  was  an  action  for  the  pen- 
alty on  the  game  laws,  where  it  was  necessary 
to  prove  the  offense  to  have  been  committed 
within  six  lunar  months  of  the  time  when  the 
action  was  brought.  The  declaration  laid  the 
offense  as  within  six  calendar  months  of  that 
time,  to  wit:  Jan.  21,  1801.  Upon  this  ground, 
among  others,  the  defendant  brought  error. 
Ld.  Ellenborough  put  it  upon  the  evidence. 
He  said  if  the  proof  had  not  brought  the  of- 
fense within  the  six  lunar  months,  the  plaint- 
iff must  have  been  nonsuited.  Lawrence,  J., 
said  the  time  having  elapsed,  would  have  been 
evidence  for  the  defendant.  (Id.,  336).  Ld. 
Ellenborough  finally  said  the  time  was  imma- 
terial ;  and  the  court  could  not  presume  that 
the  fact  was  not  proved  to  have  happened 
within  the  time  prescribed  by  law.  (Id.,  338). 
It  is  said  in  Lofft's  ed.  of  Gilb.  Ev.,  870,  871, 
66O*]  that  "if  a  felony  is  *alleged  at  such  a 
day,  and  found  to  be  done,  it  doth  not  follow 
that  it  was  done  at  the  day ;  for  whether  it 
were  or  not,  the  verdict  and  determination  of 
law  ought  to  be  perfectly  the  same  ;  so  that 
the  time  when  the  felony  was  done  is  not  de- 
termined and  adjusted  ;  nor  as  to  that  the  re- 
cord is  conclusive.  " 

Curia,  per  SPENCER,  Ch.  J.  We  incline  to 
think  that  the  day  laid  in  the  indictment  must 
be  regarded  as  wholly  immaterial  for  all  pur- 
poses ;  that  it  is  to  be  intended  that  the  offense 
proved  at  the  trial  was  within  the  three  years; 
and  that  for  this  reason  the  motion  must  be  de- 
nied. The  only  authority  opposed  to  this  view 
of  the  case  is  what  Mr.  Chitty  says,  in  his  Trea- 
tise on  Criminal  Law  in  regard  to  indictments 
for  treason  under  the  Statute  of  7  Wm., III.,  ch. 
3.  Without  questioning  this,  we  are  satisfied  it 
cannot  apply  to  our  statute  limiting  the  time 
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within  which  criminal  prosecutions  are  to  be 
commenced.  As  remarked  by  the  counsel  for 
the  people,  the  Statute  of  William  is  absolute 
and  without  exception.  No  indictment  can  be 
found  after  the  three  years  against  any  offend- 
er. Whereas,  if  an  offender  be  not  usually 
resident  in  this  State,  our  statute  does  not  run 
in  his  favor.  Non  constat,  on  this  motion,  but 
that,  on  its  appearing  in  evidence  that  the  crime 
was  perpetrated  more  than  three  years  pre- 
vious to  the  indictment  being  found,  and  on 
this  being  objected,  as  it  might  be  on  not  guil- 
ty, the  prosecution  then  answered,  by  proving- 
that  the  prisoners  were  within  the  exception. 
The  motion  in  arrest  must  be  denied. 

Ihe  prisoners  were  sentenced  to  hard  labor  in 
the  State  Prison  for  the  term  of  14  years. 

Cited  in— 23  Wend.,  217 ;  17  Wall.,  178 : 38  Am.  Rep.r 

467  (83  N.  Y.,  472). 


*JACKSON,  ex  dem.  ROBERTS,  [*661 

v. 
IVES. 

1.  Construction  of  Deeds — Fixed  and  Perma- 
nent Objects  Control  Distances,  &c.  2.  Eject- 
ment— Plaintiff  must  Prove  Possession  in  De- 
fendant. 

Artificial  monuments  or  boundaries  shall  control 
distances  in  the  description  of  parcels  in  a  deed. 

The  plaintiff  in  ejectment  must,  at  the  trial,  prove 
the  defendant  in  possession  of  the  premises  in  ques- 
tion, or  he  cannot  recover. 

"EJECTMENT,  tried  Mar.  22,  1826,  at  the 
-CJ  Madison  Circuit,  before  Williams,  Cir- 
cuit J. 

Verdict  for  the  plaintiff  subject  to  the  opin- 
ion of  the  Supreme  Court,  on  a  case  which  is. 
sufficiently  stated  in  that  opinion. 

Mr.  N.  P.  Randall,  for  the  plaintiff. 

Mr.  C.  Stebbim,  for  the  defendant. 

Curia,  per  WOODWORTH,  J.  This  action 
was  commenced  to  recover  part  of  lot  No.  5, 
in  the  4th  allotment  of  New  Peterborough. 

The  plaintiff  claimed  under  a  deed  from 
Peter  Smith,  the  patentee,  dated  May  31,  1819, 
which  conveyed  all  that  part  of  the  south  di- 
vision of  lot  No.  5,  not  included  in  the  mill  lot. 

In  order  to  locate  lot  No.  5,  the  plaintiff 
gave  in  evidence  a  deed  from  Smith  to  Charles 
Hill,  for  the  mill  lot,  dated  Apr.  6,  1812.  It 
is  described  as  being  part  of  lots  22  and  29  of 
the  3d  allotment,  and  4  and  5  of  the  4th  allot- 
ment ;  beginning  at  a  stake  in  the  west  line  of 
lot  22,  at  the  distance  of  one  chain  from  the 
southwest  corner  thereof ;  and  runs  from  thence 
south  87  deg.  east,  9  chains  and  50  links ;  then 
south  8  deg.  west,  31  chains,  62^  links  ;  then 
north,  87  deg.  west,  31  chains,  62^ links;  thence 
north  3  deg.  east,  81  chains,  62i  links,  to  an 
elm  sapling;  then  south  87  deg.  east,  22  chains. 

^  links  to  the  place  of  beginning.  Lot  No.  5- 
is  bounded  thus  :  beginning  at  a  hemlock  tree 
on  the  northeast  corner  of  the  lot;  thence  north 
87  deg.  west,  40  chains  to  the  north  west  corner; 


NOTE— Deed—  Construction  of— Natural  objects  con- 
trol distances,  &c. 

As  a  general  rule  of  construction,  what  is  most  ma- 
terial and  certain,  controls  that  which  is  less  so. 
Courses  and  distances  yield  to  visible  and  ascertain- 
ed objects.  See  Doe  v.  Thompson,  5  Cow.,  371,  note. 
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then  south  3  deg.  west,  42  chains  50  links,  to 
the  southwest  corner  ;  then  south  87  deg.  east, 
662*]  17  chains,  68  *links,  to  the  mill  lot ; 
then  north  3  deg.  east,  one  chain,  67  links,  to 
the  north  west  corner  of  the  mill  lot;  then  south 
87  deg.  east,  22  chains,  12  links,  to  a  stake 
standing  in  the  east  line  of  the  lot,  and  in  the 
north  line  of  the  mill  lot ;  thence  north  3  deg. 
east,  41  chains,  32  links,  to  the  place  of  begin- 
ning. 

If  the  mill  lot  is  to  be  confined  to  the  num- 
ber of  chains,  it  is  evident  that  the  north  line 
is  a  line  running  parallel  with  the  south  lines 
of  lots  No.  5  and  22,  and  at  the  distance  of 
one  chain  north  of  those  lines.  It  is  manifest, 
however,  from  the  case,  that  the  place  of  be- 
ginning of  the  mill  lot,  viz. :  the  stake  in  the 
west  line  of  lot  22,  instead  of  being  one  chain 
from  the  southwest  corner  of  22,  is  distant 
about  one  chain  67  links.  This  appears  from 
the  testimony  of  Gushing,  a  surveyor,  who 

R  roved  the  south  lines  of  5  and  22  correspond- 
ig  with  a  line  of  marked  trees.  He  also  es- 
tablished the  southwest  corner  of  22,  where  a 
hemlock  tree  formerly  stood  as  the  original 
corner.  He  saw  it  in  1814,  and  the  marks  on 
it.  From  that  corner  he  ran  a  line  north  one 
chain  ;  and  then  turning  parallel  to  the  south 
lines  of  5  and  22,  the  defendant  was  in  posses- 
sion of  a  piece  of  land  40  links  wide  and  6 
chains  and  20  links  long,  north  of  the  parallel 
line,  last  mentioned.  He  further  testified  that 
he  surveyed  the  defendant's  lots  about  12  years 
ago,  at  which  time  the  line  of  marked  trees,  as 
the  north  line  of  the  mill  lot,  was  plain  to  be 
seen.  He  surveyed  the  defendant's  lot  up  to 
the  line  of  marked  trees.  He  is  not  in  posses- 
sion further  north.  The  witness  always  sup- 
posed the  line  of  marked  trees  was  the  north 
line  of  the  mill  lot,  as  originally  surveyed,  and 
marked  at  the  time  of  such  survey.  The  plaint- 
iff, a  few  years  since,  erected  a  hedge  fence  on 
the  line  of  marked  trees. 

It  appears,  then,  that  the  lot  was  located  ac- 
cording to  the  line  actually  run,  but  not  con- 
formably to  the  line  as  designated  by  length 
of  chain.  That  line  would  have  been  farther 
south.  The  plaintiff  seems  to  have  acquiesced 
in  the  line  of  marked  trees  for  a  number  of 
years,  and  now  seeks  to  disturb  it.  Whether 
he  can  change  this  location,  although  incor- 
rect, need  not  be  considered  until  it  is  ascer- 
tained that  lot  No.  5  includes  the  premises  in 
question.  The  mistake  in  the  description  has 
happened  either  by  inaccurate  measurement, 
663*]  *or  in  putting  down  in  the  field  book 
the  distance  of  the  place  of  beginning  of  the 
mill  lot  from  the  southwest  corner  of  No.  22. 
It  should  have  been  1  chain  and  67  links,  or 
thereabouts,  instead  of  1  chain.  I  have  no 
doubt  it  was  so  intended  originally. 

Do  the  bounds  of  No.  5  include  the  premises 
in  question?  From  the  boundaries  of  No.  5, 
it  appears  that  the  northwest  corner  of  the  mill 
lot  is  1  chain  67  links  north  of  the  south  line  of 
No.  5.  The  next  course  from  this  corner  is 
south,  87  deg.  east,  22  chains  and  12  links,  to  a 
stake  standing  in  the  east  line  of  the  lot,  and 
in  the  north  line  of  the  mill  lot.  This  course 
gives  a  line  running  east  parallel  with  the  south 
lines  of  Nos.  5  and  22,  and  of  necessity  makes 
the  stake  in  the  east  line  of  No.  5,  at  the  dis- 
tance of  1  chain  67  links  north  of  the  south 
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lines  of  5  and  22,  and  the  same  distance  from 
the  southwest  corner  of  22.  This  south  line  of 
No.  5,  so  run,  corresponds  with  the  line  of 
marked  trees,  spoken  of  by  Gushing,  the  sur- 
veyor, and  terminates  at  the  stake  where  the 
mill  lot  was  intended  to  begin. 

Without,  therefore,  deciding  whether  the 
mill  lot  shall  be  confined  to  the  number  of 
chains,  or  whether  the  practical  location  made 
according  to  the  actual  survey,  and  acquiesced 
in  by  all  parties  for  a  number  of  years,  can 
now  be  set  aside,  it  is  enough  for  the  defend- 
ant, that  the  premises  in  question  are  not  com- 
prised within  the  bounds  of  lot  No.  5. 

The  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


*JACKSON,  ex  dem.  MCCLOUGHBY,  [*664 

ET  AL., 

LYON. 

Military  Bounty  Lands— Construction  of  Vari- 
ous Statutes  Affecting — State  has  no  Power  to 
Devest  One  Set  of  Heirs  and  Pass  Title  to 
Others — Ejectment — Defenses. 

The  Act  of  Apr.  6,  1790,  seas.  13,  ch.  59,  Relative  to 
the  Military  Bounty  Lands  (sec.  5, 2  Greenl.,  333, 334), 
did  not  validate  a  patent  to  a  soldier  who  waa  not 
alive  Mar.  27. 1783 ;  so  that  nothing  could  pass  by 
such  a  grant.  19  Johns.,  198,  S.  P. 

By  the  Act  9f  Apr.  3, 1807,  sess.  30,  ch.  114  ;  5  W.  L.. 
N.  Y.,  134,  which  vests  the  lands  patented  to  John 
McCloughry,  a  deceased  soldier,  in  his  heirs  though 
aliens,  in  like  manner  as  it  would  have  descended  to 
them,  if  they  had  been  citizens  of  this  State  at  the 
time  of  his  death  (1781),  according  to  the  Law  of  De- 
scents of  this  State,  it  was  intended  that  the  heirs 
should  take  according  to  the  Law  of  Descents  at  the 
time  of  passing  the  Act.  19  Johns.,  198,  S.  P. 

The  title  of  J..  M.'s  heirs,  therefore,  as  it  respects 
any  limitation,  is  to  be  deemed  to  have  accrued 
from  the  time  of  passing  the  Act.  19  Johns.,  198, 
S.  P. 

But  the  Act  of  Apr.  5, 1803.  sess.  28,  ch.  88  ;  3  W. 
L.  N.  Y.,  399,  sec.  1,  vested  military  bounty  lands 
theretofore  granted,  in  the  officer  or  soldier,  as  at 
the  time  of  his  death,  whenever  that  happened;  thus 
constituting  him  a  stock  of  descent,  and  passing  the 
land  to  his  heirs  ex  parte,  paterna,  and  for  default  of 
them,  then  ex  parte  materna ;  and  the  Legislature 
could  not,  by  the  Act  of  1807,  devest  the  title  of  the 
latter  heirs. 

The  State  has  no  power  to  devest  the  title  vested 
in  one  set  of  heirs,  and  pass  it  to  another :  e.  g.,  from 
the  heirs  ex  parte  materna  to  those  who,  but  for 
their  alienism,  would  have  been  heirs  ex  parte  pa- 
terna. 

In  ejectment,  the  plaintiff  claimed  title  under  the 
alien  heirs  of  a  deceased  soldier,  such  heirs  being 
declared  capable  of  taking  by  a  Statute  of  1807 ;  but 
which  statute  was  void  because  the  title  had,  in  1871, 
on  the  death  of  the  soldier,  vested  in  his  heir  ex 
parte  materna.  The  defendant,  who  claimed  title 
under  a  deed  from  om ;  of  the  alien  heirs,  showed 
the  outstanding  title,  but  did  not  connect  himself 
with  it ;  nor  did  he  show  that  the  heir  ex  parte  ma- 
terna had  ever  entered  or  claimed  the  land,  from 
1803,  when  his  title  accrued,  to  1822.  Held,  no  de- 
fense; and  that  the  plaintiff  should  recover  the 
rights  of  those  alien  heirs  who  had  not  conveyed, 
on  the  ground  that  the  outstanding  title  was  not 
shown  to  be  a  subsisting  one ;  and  a  conveyance 
from  the  heir  ex  parte  materna  might  be  presumed. 

Citations— 19  Johns.,  198 :  Act,  April  6, 1790;  Act, 
April  3,  1807  (5  W.  Laws  N.  Y.,  124) ;  Act.  April  5, 
1803  (3  W.  Laws,  N.  Y.,  399) ;  3  Cai.,  67 ;  3  Johns.,  1 ;  7 
Johns.,  214 ;  3  Wheat.,  224,  230,  n. ;  4  Johns.,  202 ;  7 
Johns.,  278 ;  10  Johns.,  338,  387. 

T?i  JECTMENT  for  part  of  lot  No.  10  (Milton), 
J-J  now  Genoa,  Cayuga  Co.,  commenced  in 
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Jan.,  1822,  and  tried  before  Platt,  late/.,  at 
the  Cayuga  Circuit,  June  1,  1822,  when  a  ver- 
dict was  found  for  the  plaintiff,  subject  to  the 
following  case,  with  permission  for  either  party 
to  turn  it  into  a  special  verdict:  It  was  admit- 
ted, on  the  trial,  that  letters  patent  were,  Sep. 
13,  1790,  issued,  and  passed  the  secretary's  of- 
fice Sep.  19, 1791,  to  John  McCloughry  for  the 
lot  No.  10,  of  which  the  premises  in  question 
are  a  part;  that  the  patentee  was  born  in  Ire- 
land, and  came  to  this  country  in  the  year  1775; 
and  was  a  lieutenant  in  the  Army  of  the  U.  S. 
in  the  Revolutionary  War,  and  died  at  the 
capture  of  Cornwallis,  without  issue;  that  he 
had,  when  he  died,  five  brothers,  to  wit:  Alex- 
ander, Patrick,  Thomas,  Gilbert  and  William, 
and  a  sister  of  the  name  of  Margaret,  who  were 
born  in  the  order  they  are  named;  that  Alex- 
ander and  Thomas  died  without  issue  more 
than  thirty  years  since.  Patrick  died  many 
665*]  years  since,  leaving  *issue,  Alexand- 
er, Thomft,  William,  Patrick  and  Jane.  Al- 
exander, the  eldest  son  of  Patrick,  died  on 
his  passage  to  this  country,  about  21  years  ago 
next  Sept.  He  was  coming  to  this  country  to 
claim  the  land  granted  to  Lieutenant  Mc- 
Cloughry. He  (Alexander)  left  Thomas  Mc- 
Cloughry, Jr.,  his  eldest  son,  and  children 
John,  Elizabeth  and  Jane.  Elizabeth  is  mar- 
ried to  James  Mills,  and  Jane  to  William  Cook. 
The  lessors  of  the  plaintiff  are  William  and 
Margaret,  brother  and  sister  of  the  lieutenant, 
Thomas,  William,  Patrick  and  Jane,  the  sur- 
viving children  of  Patrick,  brother  to  the  lieu- 
tenant, and  Thomas  McCloughry,  Jr.,  John, 
James  Mills  and  Elizabeth,  his  wife;  and  Will- 
iam Cook  and  Jane,  his  wife,  the  children  of 
Alexander,  the  son  of  Patrick,  of  whom  Thom- 
as is  the  eldest.  That  the  lieutenant,  if  alive 
now,  would  be  about  74  years  old,  he  being 
the  youngest  in  the  family  except  William  and 
Margaret.  That  William,  the  brother  of  the 
lieutenant,  is  still  living,  and  Margaret,  his 
sister,  died  without  issue  about  one  and  a  half 
years  since.  It  was  admitted  that  all  these  per- 
sons were  born  in  Ireland,  and  were  and  are 
British  subjects;  and  that  Gilbert  McCloughry, 
the  brother  of  the  lieutenant,  came  tt>  this 
country  about  the  year  1795,  and  is  named  in 
the  Act  of  the  Legislature,  entitled  "An  Act  to 
Enable  Certain  Persons  Therein  Named  to 
Purchase  and  Hold  Real  Estates  Within  this 
State,"  passed  Apr.  3,  1797.  That  in  the  year 
1796  he  came  on  to  the  lot,  claiming  it  as  sole 
heir  to  the  lieutenant,  and  built  a  log  house, 
and  made  a  small  clearing  thereon;  and  Feb. 
24,  1797,  for  the  consideration  of  $1,000,  con- 
veyed by  warranty  deed  the  whole  of  the  lot 
10,  excepting  100  acres  before  conveyed  to 
Michael  Dow,  to  Daniel  Avery,  who,  or  bona 
fide  purchasers  under  him,  have  ever  since  pos- 
sessed the  lot,  and  made  valuable  improve- 
ments. It  was  admitted  that  the  defendant 
holds  as  a  bona  fide  purchaser  under  Avery. 
It  was  also  admitted  that  Thomas  McCloughry, 
Jr.,  one  of  the  lessors  of  the  plaintiff,  for  him- 
self and  for  the  other  lessors  of  the  plaintiff, 
before  the  commencement  of  this  action,  de- 
manded the  possession  of  the  premises  in  ques- 
tion, and  offered  to  pay  for  the  improvements 
thereon,  or  submit  the  improvements  to  ap- 
666*]  praisement,  *which  was  refused  by  the 
defendant.  It  was  further  admitted,  that  in 
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the  year  1805  Thomas  McCloughry,  Jr. ,  one  of 
the  lessors  of  the  plaintiff, came  to  this  country 
to  claim  the  land  in  question.  That  he  applied 
to  the  Legislature  in  1807,  and  procured  the 
passage  of  an  Act  entitled  "  An  Act  Relative 
to  Land  Granted  to  John  McCloughry,"  passed 
Apr.  3,  1807. 

Alexander  Ross,  a  witness  on  the  part  of  the 
plaintiff,  testified  that  he  knew  Gilbert  Mc- 
Cloughry, a  brother  of  John,  the  lieutenant,  in 
Ireland;  that  he,  the  witness,  removed  to  this 
country  in  1774,  and  is  now  73  years  of  age; 
that  Gilbert  was  a  man  when  he  was  a  boy; 
thinks  he  was  15  or  16  years  older  than  the 
witness;  that  he  has  heard  of  him  in  this  coun- 
try, but  never  saw  him  here.  That  more  than 
20  years  ago,  he  heard  Gilbert  McCloughry 
had  removed  to  Canada;  but  he  does  not  know 
when  he  went,  nor  how  long  he  had  been  gone 
before  he  heard  this  report.  That  he  has  never 
heard  whether  Fhe  was  dead  or  alive.  Levi 
Beardsley,  another  witness  for  the  plaintiff, 
testified  that  he  had  made  inquiries  about  Gil- 
bert McCloughry,  and  learned  that  he  had 
lived  at  or  near  Herkimer;  that  he  left  therein 
1798  or  1799,  and  that  he  had  been  unable  to 
trace  him  beyond  that  time  and  place.  It  was 
further  admitted  that  the  mother  of  Lieutenant 
John  McCloughry  and  the  wife  of  William 
Barber  were  sisters  by  the  name  of  Adams — 
the  patentee's  father  having  married  Jane 
Adams,  and  William  Barber  having  married 
her  sister  Margaret  Adams.  That  William 
Barber  and  his  wife  were  both  born  and  both 
died  in  Ireland,  long  before  the  Declaration  of 
Independence  of  the  U.  S. ,  leaving  at  their  de- 
cease only  one  child,  a  son  by  the  name  of  Pat- 
rick, who  came  to  America  with  his  wife  more 
than  60  years  ago,  and  settled  in  Orange  Co. 
in  this  State,  where  he  died  in  Sep.,  1791;  and 
that  he  left  surviving  him  four  children,  his 
heirs  at  law,  to  wit:  Margaret,  Francis,  John 
and  Joseph,  all  of  whom  were  born  in  Orange 
Co.,  in  the  order  they  are  named.  That  Mar- 
garet married  John  Davidson,  a  citizen  of  the 
U.  S.,  by  whom  she  had  six  children,  to  wit: 
David,  Jane,  Margaret,  Catharine,  Alexander 
and  Elizabeth,  all  of  whom  were  born  in  the 
U.  *S.,  and  are  living,  except  Catha-  [*667 
rine.who  is  dead,  and  who  died  without  issue, 
and  whose  mother  Margaret  is  also  dead.  That 
Francis,  the  eldest  son  of  Patrick  Barber,  was 
killed  in  battle  in  the  Revolutionary  War,  hav- 
ing been  married,  and  leaving  at  his  death  two 
children,  to  wit:  George  and  Francis,  his  heirs 
at  law,  both  of  whom  are  living  and  citizens 
of  the  U.  S.  That  John  and  Joseph,  the  other 
two  sons  of  Patrick  Barber,  are  still  living, 
and  reside  in  the  U.  S.  And  it  was  also  ad- 
mitted that  all  the  relatives  of  the  patentee  on 
the  part  of  his  father  were  and  are  citizens  and 
subjects  of  Great  Britain,  and  aliens  to  the  U. 
S.  It  is  not  known  that  any  of  the  above  de- 
scendants of  Patrick  Barber  have  ever  claimed 
the  premises  in  question.  It  is  agreed  that  the 
admissions  made  in  this  case  are  and  shall  be 
subject  to  all  and  every  exception  that  might 
have  been  made  or  taken  on  the  trial,  and  that 
all  objections  to  the  evidence  and  facts  admit- 
ted, shall  be  and  are  hereby  reserved.  That  all 
public  and  private  Acts  of  the  Legislature  may 
be  read  and  used  on  the  argument. 

Mr.  A.  Conklin,  for  the  plaintiff. 
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Mr.  D.  Cody,  contra. 


Curia,  per  SUTHERLAND,  J.  In  Jackson  v. 
Skeels,  19  Johns.,  198,  which  was  a  case  upon 
this  same  title,  it  was  decided  :  1.  That  noth- 
ing passed  by  the  patent  to  John  McCloughry, 
the  soldier,  granted  Sep.  13,  1790,  for  the  lot 
in  question  ;  he  having  died  in  1781,  and  the 
Act  of  Apr.  6,  1790,  Relative  to  Military  Boun- 
ty Lands,  not  authorizing  a  grant  to  a  soldier 
who  was  not  alive  in  Mar.  1783.  2.  That  the 
Act  of  Apr.  3,  1807,  5  W.  L.,  N.  Y.,  124,  vests 
the  lands  patented  to  John  McCloughry,  in  his 
heirs  though  aliens,  in  the  same  manner  as  it 
would  have  descended  to  them  if  they  had  been 
citizens  of  this  State;  but  by  the  true  construc- 
tion of  that  Act,  they  are  to  take  according  to 
the  law  of  descents  in  this  State  at  the  time  of 
its  passage.  3.  That  the  title  of  the  heirs,  as 
668*]*it  respects  the  Statute  of  Limitations, 
is  to  be  deemed  to  have  accrued  from  the  time 
of  passing  the  Act. 

The  evidence  as  to  the  death  of  Gilbert  Mc- 
Cloughry is  essentially  the  same,  as  it  was  in 
the  other  cause ;  where  it  was  held  to  be  too 
slight  to  raise  the  presumption  of  his  death  be- 
fore the  passing  of  the  Act  of  Apr.  3,  1807. 
One  witness  swears  that  about  20  years  before 
the  trial  he  heard  that  he  had  removed  to  Can- 
ada, and  he  had  not  heard  of  him  since ;  another 
witness  swore  that  he  had  made  inquiries  con- 
cerning him,  not  in  Canada,  but  in  Herkimer 
and  Montgomery  Cos.,  where  he  lived  in  1798 
or  1799,  and  could  not  trace  him  beyond  that 
period.  There  is  not  sufficient  evidence  of  his 
death.  He  must  be  considered,  then,  as  in  be- 
ing in  1807,  when  the  Act  was  passed  vesting 
the  title  to  this  lot  in  the  heirs  of  the  patentee, 
and  as  having  taken  the  one  fourth  to  which 
he  was  entitled.  And  the  defendant  having 
deduced  a  regular  title  from  him,  the  plaintiffs 
cannot  in  any  event  recover  more  than  three 
fourths  of  the  premises  in  question. 

But  it  is  contended,  on  the  part  of  the  de- 
fendant in  this  case,  that  the  lands  in  question 
never  did  escheat,  and  that  the  Act  of  Apr.  3, 
1807,  vesting  the  title  to  them  in  the  alien 
heirs  of  the  patentee,  was  void  and  inopera- 
tive. It  appears  from  the  case,  that  in  1781, 
when  the  patentee  died,  he  had  a  maternal 
cousin,  by  the  name  of  Patrick  Barber,  a  citi- 
zen and  inhabitant  of  this  State  ;  that  Barber 
came  to  this  country  more  than  sixty  years  be- 
fore the  trial,  and  settled  in  Orange  Co., where 
he  died  in  1791,  leaving  several  children,  some 
of  whom  are  still  living,  and  are  citizens  of  the 
U.  S. 

It  is  contended  that  on  the  death  of  the  pat- 
entee in  1781,  all  his  heirs,  ex  parte  paterna,  be- 
ing aliens  and  incapable  of  taking  the  estate,  it 
descended  to  Patrick  Barber,  his  cousin  and 
heir  on  the  part  of  his  mother. 

If  no  title  passed  to  the  soldier  by  the  patent 
of  Sep.  13,  1790,  as  is  said  by  the  court  in  the 
case  in  19  Johns.,  then  admitting  that  Patrick 
Barber  would  have  inherited,  if  there  had  been 
any  inheritance  for  him  to  take,  he  can  have 
no  claim  to  these  premises,  because  no  title  was 
vested  in  his  ancestor.  But  it  was  immaterial 
669*]  in  that  case  whether  any  *  title  vested 
in  the  soldier  or  not  by  virtue  of  the  patent ; 
for  if  a  title  did  pass,  still  dying  without  heirs 
capable  of  taking  by  descent,  as  he  appeared 
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to  have  done,  in  that  case  the  land,  of  course, 
escheated  to  the  State.  If  nothing  passed,  then 
the  title  was  never  out  of  the  State  ;  and  upon 
either  supposition,  the  State  had  a  right  to  make 
such  disposition  of  the  land  as  was  made  by  the 
Act  of  Apr.  3, 1807.  But  the  Act  of  Apr.  5, 1803, 

3  W.  L.,  N.  Y.,  399,  provides  for  the  case  of 
officers  and  soldiers  who  died  previous  to  Mar. 
27,  1783,  as  follows  :     "That  the  title  to  all 
lands  heretofore  granted  by  letters  patent  to 
officers  and  soldiers  serving  in  the  line  of  this 
State,  in  the  Army  of  the  United  States,  in  the 
late  war  with  Great  Britain,  and  who  died  pre- 
vious to  the  27th  day  of  March,  1783,  shall  be 
and  hereby  is  declared  to  have  been  vested  in 
the  said  persons  at  the  time  of  their  deaths  re- 
spectively ;  "  and  in  Jackton,  v.  Phelps,  3  Cai., 
67,  it  seems  to  have  been  the  opinion  of  the 
court,  that  this  was  in  the  nature  of  a  declara- 
tory Act ;  and  that  it  was  the  intention  of  the 
Legislature  that  the  title  thus  declared  to  exist, 
should  relate  back  to  the  time  of  issuing  the 
patent,  though  Ch.  J.,  Kent  was  of  a  different 
opinion. 

If,  then,  in  1781,  when  the  patentee  died,  he 
left  heirs  in  this  country  capable  of  taking,  the 
title  of  these  lots  vested  in  them  (3  Johns.,  1  ; 
7  Johns.,  214),  and  nothing  passed  by  the  Act 
of  1807.  The  Legislature  intended  to  give  land 
belonging  to  the  State;  but  if  these  lots  had  not 
escheated,  they  did  not  belong  to  the  State ; 
and  the  Legislature  had  no  right  to  devest  the 
vested  rights  of  the  heirs  of  the  patentee.  Jack- 
son v.  Wright,  4  Johns.,  75. 

The  8th  section  of  the  Act  of  Apr.  5,  1803, 
provides  that  the  rules  of  descent  established 
by  the  Act  Abolishing  Entails,  &c.,  shall  ap- 
ply and  govern  in  the  cases  mentioned  in  the 
1st  section  of  the  Act,  &c. 

But  admitting  that  Patrick  Barber  was  the 
legal  heir  of  the  patentee  at  the  time  of  his 
death  in  1781.  and  was  capable  of  taking  the 
land  in  question,  no  privity  is  shown  between 
*him  or  his  title,  and  the  defendant ;  [*67O 
nor  is  there  any  evidence  that  his  title,  what- 
ever it  may  have  been,  was  a  subsisting  title  at 
the  time  of  the  trial  ;  on  the  contrary,  every 
presumption  in  the  case  is  against  the  fact  of 
its  being  a  subsisting  title.  He  never  entered 
upon  the  land,  nor  any  one  claiming  under  him. 
A  surrender  or  conveyance  from  him  may, 
therefore,  be  presumed.  (3  Wh.,  224,  230,  note; 

4  Johns..  202  ;  7  Id.,  278  ;  10  Id.,  338,  387.) 
The  plaintiff  is,  therefore,  entitled  to  recover 

three  fourths  of  the  premises  in  question.  But 
the  defendant  is  entitled  to  compensation  for 
his  improvements,  under  the  statute,  the  set- 
tlement on  the  lot  having  been  made  under 
color  of  a  bona  fide  purchase. 
Rule  accordingly. 


M'LAUGHLIN  e.  WAITE  AND  WAITE. 

Finder  of  Chattel  has  a  Special  Property  in  It — 
He  may  Maintain  Trover  Against  Any  Except 
the  Owner — These  Rules,  Inapplicable  to  Choses 
in  Action — Lottery  Ticket. 

The  finder  of  a  chattel  has  a  special  property  in  it, 
and  may  maintain  trover  against  any  one  who  shall 
convert  it,  except  the  rightful  owner. 

But  the  rule  does  not  apply  to  the  finder  of  a 
chose  in  action,  e.  g.  a  lottery  ticket. 
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Where  M.  found  one  half  of  a  lottery  ticket,  and 
gtive  It  to  W.  and  W.  with  directions  to  advertise  it. 
which  they  did,  but  no  owner  came  for  it,  and  the 
ticket  finally  drew  $5,000,  which  W.  and  W.  received, 
held,  that  they  were  not  accountable  to  M.,  the 
finder,  for  one  half  of  the  prize  money. 

Citations-1  Str.,  505 ;  3  Salk.,  365  ;  1  Taunt.,  309 ;  2 
Show.,  235  ;  3  Burr.,  1523;  1  Burr.,  452;  7  Cow.,  176; 
1  Salk.,  283. 

A  SSUMP8IT  for  money  had  and  received  ; 
A  tried  at  the  N.  Y.  Circuit,  In  Jan.,  1826, 
before  Edwards,  Circuit,  J.,  when,  under  the 
charge  of  the  judge,  a  verdict  was  taken  for 
the  defendant,  with  leave  to  the  plaintiff  to 
make  a  case,  and  with  liberty  to  either  party 
to  turn  it  into  a  bill  of  exceptions  or  special 
verdict.  The  facts  are  fully  stated  in  the  opin- 
ion of  the  court. 

Mr.  D.  Selden,  for  the  plaintiff,  moved  for  a 
new  trial. 
Mr.  J.  Wallis,  contra. 

Curia,  per  SAVAGE,  Ch.  J.  The  defendants 
were  lottery  office  keepers.  They  purchased  a 
certain  ticket  and  sold  it  in  shares.  One  half 
was  found  by  the  plaintiff  in  the  street,  who 
carried  it  to  the  defendants,  and  said  he  ex- 
pected a  reward  for  finding  it.  It  was  adver- 
tised.but  no  owner  appeared.  The  plaintiff  then 
claimed  to  be  the  owner  by  virtue  of  the  finding ; 
671*]  *and  the  ticket  having  drawn  $5,000, 
demanded  payment  of  one  half,  which  was  re- 
fused. The  judge  charged  the  jury  that  the 
plaintiff  was  not  entitled  to  recover,  he  having 
obtained  possession  by  finding.  The  j  ury  found 
a  verdict  for  the  defendant ;  and  by  a  stipula- 
tion between  the  parties,  the  Supreme  Court, 
if  they  are  of  opinion,  from  the  facts,  that  the 
plaintiff  is  entitled  to  recover,  are  to  direct 
judgment  for  the  plaintiff  for  $2,125,  with  in- 
terest from  Dec.  15,  1823  ;  and  either  party  is 
at  liberty  to  turn  the  case  into  a  bill  of  excep- 
tions or  special  verdict. 

That  the  finder  of  a  chattel,  though  he  does 
not  acquire,  by  such  finding,  an  absolute  prop- 
erty or  ownership,  yet  has  such  a  property  as 
will  enable  him  to  keep  it  against  all  but  the 
rightful  owner  and,  consequently,  may  main- 
tain trover,  are  propositions  fully  established 
by  the  case  of  Armory  v.  Delamirie,  1  Str.,  505. 
The  plaintiff  was  a  chimney-sweeper's  boy,  and 
found  a  jewel  which  he  carried  to  the  defend- 
ant, a  jeweller.  The  stones  were  taken  out  by 
the  defendant's  apprentice ;  and  it  was  held 
that  the  plaintiff  was  lawfully  in  possession 
against  all  the  world  except  the  owner,  and 
might  maintain  trover.  The  same  doctrine  has 
often  been  recognized.  (3  Salk. ,365;  1  Taunt., 
309.)  It  is  not  controverted,  but  expressly  ad- 
mitted by  the  defendant's  counsel.  It  is  denied, 
however^  that  that  doctrine  is  applicable  in 
this  case.  The  plaintiff  here  found,  not  a  chat- 
tel, but  a  chose  in  action  ;  and  it  is  contended 
that  the  law  relative  to  choses  in  action  is  to  be 
the  law  of  this  case.  The  ticket  is  supposed  to 
resemble  a  promissory  note  payable  to  bearer  ; 
and  it  is  settled  that  the  bearer  of  such  a  note 
which  is  lost  must  show  a  valuable  considera- 
tion. Hinton's  case,  2  Show.,  235  ;  Grant  v. 
Vaughan,  3  Burr.,  1523.  And  the  bearer  hav- 
ing come  to  the  possession  of  such  a  lost  note 
or  a  lost  bank  note,  in  the  due  course  of  busi- 
ness, may  maintain  trover  for  it  against  any 
person  who  withholds  it,  even  against  the 
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owner  who  lost  it,  though  the  finder  could 
not,  but  would  be  answerable  to  the  loser. 
Miller  v.  Race,  1  Burr. ,  452.  In  this  court,  the 
rule  is  that  "  the  bearer  of  a  note,  or  bill  pay- 
able to  bearer,  need  not  prove  a  consideration 
unless  he  possesses  it  under  suspicious  circum- 
stances." *(7  Cow.,  176.)  Any  person  [*672 
in  possession  of  a  note  indorsed  in  blank,  or 
payable  to  bearer,  may  sue  upon  it,  and,  prima 
facie,  he  is  the  owner  ;  but  if  it  appear  to  the 
court  that  he  is  not  the  true  owner,  then  he 
must  show  that  he  gave  value  for  it,  or  re- 
ceived it  in  the  ordinary  course  of  business. 

In  the  case  of  Ford  v.  Hopkins,  1  Salk. ,  283, 
Ld.  Holt  is  made  to  say,  that  bank  notes,  ex- 
chequer notes  or  lottery  tickets  are  similar  ; 
and  the  right  to  bring  trover  for  them  by  the 
owner,  against  any  person  into  whose  hands 
they  may  come,  is  governed  by  the  same  rules. 
Ld.  Mansfield  supposes  this  to  be  a  mistake  of 
what  was  said  by  Ld.  Holt,  as  bank  notes  are 
similar  to  cash,  and  whoever  receives  them 
fairly  for  a  valuable  consideration,  is  entitled 
to  retain  them.  If  this  doctrine  proves  any- 
thing in  the  principal  case,  it  shows  that  the 
loser  of  the  ticket  may  maintain  an  action 
against  the  plaintiff,  or  any  person  to  whom  he 
might  pass  it ;  though  no  such  action  could  be 
sustained  against  the  person  taking  a  negoti- 
able note  payable  to  bearer,  if  taken  in  the  fair 
course  of  trade.  In  that  particular,  then,  there 
is  a  difference  between  a  note  payable  to  bearer 
and  a  lottery  ticket. 

It  is  for  the  convenience  of  trade  that  notes 
payable  to  bearer  pass  by  delivery,  and  that 
actions  may  be  brought  upon  them  by  the 
bonafide  bearer.  But  if  the  holder  of  such  a 
note,  or  even  a  bank  note  under  suspicious  cir- 
cumstances, cannot  recover  without  showing  a 
consideration,  it  follows  that  a  finder  cannot 
maintain  such  action.  And  if  the  finder  of  a 
bank  bill,  or  note  payable  to  bearer,  cannot,  as 
such,  recover  upon  it,  because  he  has  no  title 
to  it,  upon  what  principle  of  law  or  public 
policy  shall  the  finder  of  a  lottery  ticket  stand 
in  a  better  situation  ? 

It  is  said  that  the  owner's  remedy  is  gone  as 
against  the  defendants,  but  would  be  perfect 
against  the  plaintiff.  The  equities  of  the  par- 
ties to  a  gaming  contract,  though  sanctioned 
by  law,  are  not  entitled  to  much  consideration. 
But  if  they  were,  it  is  indifferent  to  the  court 
and  to  equity  whether  the  plaintiff  or  the  de- 
fendants have  the  money.  The  plaintiff  has 
*paid  nothing  for  it ;  nor  have  the  de-  [*673 
f endanls  ;  for  though  they  paid  for  the  ticket, 
yet  they  were  reimbursed  by  the  sale  of  the 
shares  of  the  same  ticket.  It  is,  therefore,  a 
question  of  strict  right  between  the  parties. 
The  ticket  is  payable  to  the  holder.  "  This 
ticket  will  entitle  the  holder  to  one  half  share 
of  such  prize  as  shall  be  drawn  to  its  number," 
&c.  Now,  although  bank  notes  and  lottery 
tickets  are  not  alike,  yet  there  may  be  some 
analogy  ;  for  instance,  in  ascertaining  who  is 
properly  called  the  holder.  There  can  be  no 
doubt  that  a  payment  of  this  ticket  to  the 
plaintiff,  had  he  not  disclosed  the  fact  of  find- 
ing, would  have  been  a  defense  to  any  action 
which  the  true  owner  might  bring  against  the 
defendants  ;  but  if  they  had  paid  it  to  the 
plaintiff  with  full  knowledge  that  he  found  it 
and,  of  course,  was  not  the  true  owner,  would 
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they  not  be  compelled  to  pay  again  to  the  true 
•owner,  if  he  had  demanded  it  in  season  ?  Under 
such  circumstances,  the  maker  of  a  note  would 
be  compelled  to  pay  a  second  time,  and  I  can- 
not see  the  difference  in  principle.  In  case  of 
the  note,  the  instrument  is  negotiable  and  passes 
by  delivery ;  more  than  that  cannot  truly  be 
said  of  a  lottery  ticket.  In  case  of  the  note,  the 
maker  would  be  compelled  to  pay  the  owner, 
because  he  had  paid  with  notice  one  who  was 
not  the  owner.  The  same  reason  would  apply 
in  the  case  of  the  ticket.  If  the  possession,  by 
finding,  of  a  note  payable  to  bearer  does  not, 
per  se,  make  the  possessor  the  bearer  in  law, 
can  a  similar  possession  of  the  share  in  ques- 
tion, per  se,  constitute  the  possessor,  without 
•consideration,  the  holder  within  the  legal  con- 
struction of  the  contract  ? 

The  case  of  the  jewel  found  by  the  boy  is 
joot  in  point.  There  the  plaintiff  had  actual 
possession  of  the  chattel,  the  property  itself. 
Here  the  plaintiff  has  had  no  such  possession. 
He  had  possession  of  a  contract  to  which,  con- 
fessedly, he  is  not  and  never  was  a  party,  un- 
less the  bare  fact  of  finding  makes  him  such 
party.  It  seems  to  me,  in  the  absence  of  ex- 
press authority,  that  all  legal  analogies  are 
Against  the  doctrine.  Here  is  a  sum  of  money 
674*]  in  the  hands  of  the  defendants,  *to 
which  neither  party  is  equitably  or  legally  en- 
titled. The  maxim  melior  estconditiopossidentis 
.seems  to  be  applicable. 

The  motion  for  a  new  trial  must  be  denied. 

•New  trial  denied. 

WOOD  WORTH,  J.,  dissented. 

Afflrmed-5  Wend.,  404. 
Doubted— 36  Am.  Rep.,  382  (38  Gratt.,  601). 
Cited  in— 35  Barb.,  399 ;  16  How.  Pr.,  548 ;  51  How. 
Pr.,  24  ;  1  E.  D.  S.,  394. 


CLARKE  v.  BUTCHER. 

JStatute  of  Limitations — Acknowledgment  Must 
Clearly  Refer  to  the  Debt  in  Question — Ques- 
tions of  Law  and  Fact — Errors  of  Court  Below 
Not  Affecting  Result,  Disregarded —  Voluntary 
Payments  Cannot  be  Recovered  Back. 

An  acknowledgment  of  a  debt,  in  order  to  take  it 
•out  of  the  Statute  of  Limitations,  must  clearly  refer 
to  the  very  debt  in  question  between  the  parties. 

Where  there  is  no  dispute  what  the  facts  are, 
which  are  insisted  on  as  taking-  a  debt  out  of  the 
Statute  of  Limitations,  their  effect  is  a  question  of 
law.  Otherwise,  where  the  facts  are  doubtful  upon 
the  evidence.  The  question  is  then  one  of  mixed  law 
-and  fact. 

A  lessor  had,  for  a  great  number  of  years,  re- 
ceived of  his  tenant  annually  a  few  shillings  more 
rent  than  was  due ;  and  his  tenant  at  length  sued 
him  before  a  justice  for  the  excess  he  had  paid, 
some  having  been  paid  more,  and  some  less  than  6 
years  before  suit  brought.  The  lessor  asked  the  ten- 
ant, before  declaration  put  in,  why  he  had  sued 
him?  Who  told  him  he  had  sued  him  for  the  excess 
of  4  or  5  shillings  per  year :  and  the  lessor  replied, 
""It  has  been  an  old  custom  of  mine  to  take  so 
much."  The  tenant  asked  him  if  custom  made  law  ? 
He  said  he  did  not  know  that  it  did  in  this  case. 
Held,  that  this  did  not  amount  to  such  an  admission 
.as  would  take  the  claim  out  of  the  Statute  of  Lim- 
itations. 

A  charge  or  opinion  of  a  court  which  is  entirely 
Abstract,  or  out  of  the  case,  so  as  not  to  affect  it, 
though  erroneous,  cannot  be  insisted  on  as  errone- 
ous by  exception.  But  the  Court  of  Error  will  look 
through  the  case ;  and  if  they  find  that  it  might 
have  been  affected  by  the  charge  or  opinion,  injuri- 
ously to  the  plaintiff  in  error,  the  judgment  will  be 
reversed. 
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Where  money  is  paid  with  a  full  knowledge  of  the 
f  acta  and  circumstances  upon  which  it  is  demanded, 
or  with  the  means  of  such  knowledge,  it  cannot  be 
recovered  back  upon  the  ground  that  the  party 
supposed  he  was  bound  in  law  to  pay  it.  when  in 
truth  he  was  not.  He  shall  not  be  permitted  to  allege 
his  ignorance  of  the  law,  and  it  shall  be  considered 
a  voluntary  payment. 

Thus  where  a  tenant  paid  rent  to  his  landlord,  at 
the  rate  of  £4  Us.  currency,  for  £2  10s.  sterling,  the 
rent  being  reserved  in  sterling  money,  held  that  he 
could  not  recover  back  the  excess. 

Citations— 15  Johns.,  511 ;  Doug.,  471 ;  1  Esp.  N.Y., 
83,379;  2  Esp.,  N.  P.,  546 ;  Cowp.,  555  ;  2 East,  469;  l2 
East,  38 ;  1  T.  R.,  112,  285  ;  5  Taunt.,  144 ;  2  HI.,  825 :  8 
Wheat.,  215  ;  2  Johns.  Ch.,  51. 

ON  ERROR  from  the  Court  of  C.  P.  of  Ot- 
sego  Co.  Dutcher  sued  Clarke  Jan.  8, 1821, 
by  summons,  in  a  justice's  court  of  that  county; 
and  declared  that  he.  Dutcher,  then  was,  and 
had  been  from  the  spring  of  1785,  in  the  pos- 
session and  occupation  of  lot  No.  36  containing 
100  acres,  in  the  Cherry  Valley  patent,  as  a 
tenant  to  Clarke,  at  an  annual  rent  of  6d.  ster- 
ling an  acre,  or  £2  10s.  sterling  for  the  whole 
lot ;  that  the  defendant  Clarke,  from  that  time 
to  the  present  had  demanded,  and  the  plaintiff 
Dutcher  had  been  obliged  to  pay,  and  had  paid 
£4  14s.  York  currency  per  year  for  the  annual 
rent,  to  the  defendant,  being  about  64  cents 
more  than  the  actual  rent  reserved  on  the  lot ; 
and  that  when  the  plaintiff  took  possession, 
there  was  *rent  due  on  the  lot  from  [*675 
1741,  which  the  plaintiff  had  been  obliged  to 
pay,  and  had  paid  at  the  same  rate  ;  and  which 
was  more  than  the  annual  rent  reserved  on  the 
lot.  The  second  count  stated  the  same  facts, 
and  added  that  the  plaintiff  paid  the  money  in 
ignorance  of  his  own  rights.  The  third  count 
was  for  the  interest  paid  by  the  plaintiff  at  dif- 
ferent times  on  the  rent.  The  fourth  count  was 
for  compound  interest  paid  on  the  same  rent. 
The  fifth  and  last  count  was  for  money  lent, 
money  paid,  &c.,  and  money  had  and  received 

§enerally.     Pleas,  the  general  issue,  also  the 
tatute  of  Limitations  to  all  the  plaintiff's  de- 
mand except  for  the  last  six  years,  also  the 
Statute  of  Limitations  to  the  whole  demand, 
also  a  set-off  for  rent  due  on  the  same  lot. 

On  the  trial,  Jan.  18, 1821,  the  plaintiff  gave 
in  evidence  a  lease  in  fee  of  lot  36,  dated  Mar. 
10,  1755,  from  the  defendant's  ancestor  Geo. 
Clarke,  the  colonial  Lieutenant-Qovernor  of  N. 
Y.,  to  one  Ramsay,  reserving  the  annual  rent 
of  £2  10s.  sterling,  and  receipts  for  the  follow- 
ing sums,  at  the  following  dates,  as  paid  by  the 
plaintiff  to  the  defendant:  July  26,  1797,  £31 
Is.  5d.  |  in  full  of  arrears  to  Sep.  29,  1796.  On 
the  receipt  for  this  sum  was  indorsed  a  state- 
ment of  rent  due  from  June  15,  1767,  to  July 
26, 1797  (deducting  8  years  for  the  war),  at  £148 
Is.  Other  receipts  were  dated  Feb.  3, 1791,  for 
£4  14s.  Apr.  23,  1794,  for  £20.  Oct.  29,  1796, 
for  £16  14s.  Nov.  10,  1796,  for  £20.  (These 
receipts  were  all  included  in  a  settlement  be- 
tween the  parties  July  26, 1797.)  Mar.  21, 1798, 
for  £4  14s.  June  22,  1804,  for  $20,  and  the 
plaintiff's  bond  for  $65.10  for  6  years  rent.and 
interest  on  same.  July  16,  1814,  for  £32  18s. 
in  full  for  rent  to  Sep.  29,  1813,  inclusive;  and 
£9  2s.  5d.  in  full  of  interest;  and  $10  costs. 
June  14,  1815,  for  £4  14s.  rent,  and  4s.  Sd.  in- 
terest. Oct.  1,  1817,  for  $24.87  in  full  for  rent 
for  2  years.  Jan.  31,  1820,  for  £9  8s.  rent  and 
11s.  interest.  Jan.  8, 1821,  for  £4  14s.  It  was 
admitted  that  on  Monday,  before  the  trial,  the 


675 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1824 


plaintiff  sent  $16  for  rent  to  the  defendant, 
which  he  refused  to  receive.  Baying  he  would 
set  it  off  on  the  trial.  Judgment  for  the  plaint- 
iff of  $50,  with  costs;  whence  the  defendant 
appealed  to  the  C.  P. 

676*]  *The  cause  was  tried  in  the  C.  P.  in 
June,  1821.  On  the  trial,  the  plaintiff  proved 
the  lease  in  evidence  before  the  justice,  and  that 
he  he  had  been  in  possession  of  the  lot  86,  for 
about  30  years  claiming  under  it.  The  plaint- 
iff then  proved  the  receipts  above  set  forth,  as 
in  evidence  before  the  justice;  and  a  witness 
for  the  plaintiff  testified,  that  allowing  all  the 
rent  to  have  been  regularly  paid  by  the  plaint- 
iff since  Sep.  29,  1796,  at  £4  14s.  currency  per 
annum,  he  would  have  overpaid  $66.48,  allow- 
ing all  the  rent  to  have  been  regularly  paid  by 
the  plaintiff  from  Sep.  29,  1796,  at  £4  14s.  cur- 
rency per  annum. 

To  meet  the  plea  of  the  Statute  of  Limita- 
tions.the  plaintiff  called  his  son, Joseph  Dutch- 
er,  who  testified  that  after  the  commencement 
of  this  suit  in  the  justice's  court,  the  defendant 
called  on  the  plaintiff,  and  requested  to  know 
why  he  had  sent  a  summons  for  him.  To  which 
the  plaintiff  answered  he  had  been  informed 
that  he,  the  defendant,  had  taken  too  much 
rent  of  him — say  4  or  5  shillings  per  year;  to 
which  the  defendant  replied:  "It  has  been  an 
old  custom  of  mine  to  take  so  much."  The 
plaintiff  asked  the  defendant  if  custom  made 
law?  who  said  he  did  not  know  that  it  did  in 
this  case. 

Another  witness  for  the  plaintiff  stated  that 
he  had  cast  the  rent,  and  found  overpaid  to 
the  defendant  Sep.  29, 1796,  $41.56,  deducting, 
as  appeared  to  have  been  done  by  the  paper 
showing  the  settlement  at  that  time,  8  years 
rent  for  the  war.  If  the  8  years'  war  were  al- 
lowed the  defendant,  there  would  be  due  him 
at  that  time  $47.32;  but  the  witness  had  not 
allowed  any  interest  on  rent  arrear.  The  de- 
fendant's general  agent,  Mr.  Morrell,  proved  a 
calculation  by  himself  of  all  arrears  of  rent 
and  interest  except  for  8  years  of  war;  and  of 
payments,  made  to  the  defendant  up  to  July 
16,  1814,  and  made  due  to  the  defendant  at 
that  time  a  balance  of  £16  10s.  lid.  He  also 
proved  a  calculation  on  the  same  principles 
from  Sep.  29,  1814.  inclusive,  to  Jan.  8,  1821, 
the  time  of  the  last  payment;  and  made  the 
balance  £4  8s.  8d.  Adding  the  £16  10s.  lid. 
made  £25  9s.  11<Z. =$74.82  then  due  the  de- 
fendant. He  stated  that  he  had  refused  a  ten- 
67  7*]  der  *of  $16  as  a  balance  of  rent  due  the 
defendant,  made  by  the  plaintiff  Jan.  15,1821, 
after  a  suit  commenced  before  the  justice.  In 
answer  to  a  question  put  by  the  plaintiff's  coun- 
sel, he  said  the  reason  the  defendant  assigned 
for  claiming  £4  14s.  currency  for  £2  10s.  sterl- 
ing reserved  by  the  lease  was,  that  after  the 
war,  the  rate  of  exchange  being  against  this 
country,his  tenants  had  agreed  to  pay  that  sum 
in  consideration  that  he  would  deduct  8  years 
rent  for  the  war.  That  he  did  not  exact  or  de- 
mand it;  but  if  the  tenants  declined  paying  it, 
he  took  the  £4  8s.  lid.  The  witness  further 
stated  that  in  making  up  the  balances,  as  he 
had  sworn  to  them,  he  cast  the  interest  on  the 
rent  of  each  year  separately,  to  the  time  of 
the  payment;  and  if  the  payment  at  that  time 
equaled  or  exceed  the  interest  then  due,  he 
added  the  interest  to  the  principal,  and  de- 
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ducted  the  payment;  but  if  the  payment  did 
not  equal  the  interest,  he  cast  the  interest  on 
the  rents  to  the  time  when  the  sum  of  the  pay- 
ments equaled  or  exceeded  the  interest  then 
due,  then  added  the  interest  to  the  principal, 
and  deducted  the  payments  and  the  interest  on 
the  payments  from  the  principal  and  interest. 
The  testimony  of  Mr.  Morrell  explaining  one 
of  the  receipts,  will  be  found  stated  in  the 
opinion  of  the  court. 

The  court  below  decided,  and  so  charged  the 
jury,  that  the  tender  of  the  $16  was  not  con- 
clusive that  so  much  rent  was  due  to  the  de- 
fendant. That  the  excess  of  payments  were 
not  to  be  deemed  made  in  ignorance  of  the  law, 
but  of  the  facts;  the  rent  being  reserved  in 
sterling  money,  but  estimated  and  paid  in  cur- 
rency; and  that  the  action,  therefore,  would 
lie  for  the  excess,  unless  barred  by  the  Statute 
of  Limitations;  that  the  receipts  of  July  26, 
1797,  and  of  July  14,  1814,  were  evidence  that 
settlements  were  then  made,  and  that  the  par- 
ties could  not  go  back  beyond  either  of  those 
periods,  unless  the  testimony  of  Joseph  Dutcher 
should  be  deemed  sufficient  to  take  the  case  out 
of  the  Statute  of  Limitations;  that  this  was 
a  question  of  fact  for  the  jury.  If  they  thought 
there  was  evidence  of  an  admission  of  indebt- 
edness by  Clarke,  or  a  new  promise  by  him, 
they  might  go  through  the  whole  accounts; 
otherwise,  not;  that  the  matters  in  evidence  on 
the  part  of  the  defendant  were  not  a  conclusive 
*bar  of  the  plaintiff's  action.  To  all  [*67& 
these  several  decisions  the  defendant  excepted. 
The  jury  found  a. verdict  for  the  plaintiff  with 
$50  damages,  upon  which  the  C.  P.  rendered 
judgment  with  costs ;  and  the  defendant 
brought  error  to  this  court. 

Mr.  G.  Morrell,  for  the  plaintiff  in  error. 

Mr.  I.  Seelye,  for  the  defendant  in  error. 

Curia,  per  SUTHERLAND,  J.  The  demand 
of  the  plaintiff  below  must  be  limited  to  the 
six  years  preceding  the  commencement  of  his 
suit.  The  admission  by  Clarke  that  it  had  been 
an  old  custom  of  his  to  take  four  or  five  shil- 
lings more  rent  than  was  reserved  in  the  lease, 
is  not  sufficient  to  open  all  the  antecedent  ac- 
counts between  the  parties.  The  conversation 
commenced  by  Clarke's  asking  Dutcher  why  he 
had  issued  a  summons  against  him.  From 
which  it  may  be  inferred,  that  it  was  soon  af- 
ter the  issuing  of  the  summons,  and  before  the 
declaration  was  put  in  before  the  justice.  He 
could  not  then  have  known  that  Dutcher 
sought  to  recover  back  any  payment  made 
prior  to  the  last  six  years.  It  ought  clearly  to- 
appear  in  all  such  cases,  that  the  acknowledg- 
ment related  to  the  identical  debt  or  demand 
which  is  sought  to  be  recovered  upon  the 
strength  of  it.  Sands  v.  Oelston,  15  Johns.,  511. 

This  was  not  a  case  of  open  unliquidated 
mutual  accounts.  The  receipt  of  July  16,1814, 
settled  all  accounts  between  the  parties  in  re- 
lation to  the  rent  on  lot  No.  36,  up  to  Sep.  29, 
1813.  If  the  plaintiff  below,  upon  that  settle- 
ment, paid  by  mistake  more  than  he  ought  to 
have  paid,  the  error  might  have  been  corrected 
at  any  time  within  six  years,  and  the  excess  re- 
covered back,  provided  the  mistake  was  of  a. 
character  by  which  the  law  did  not  hold  him 
concluded.  But  having  slept  upon  his  rights 
until  the  Statute  of  Limitations  has  attached, 
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and  having  failed  to  show  an  acknowledgment 
on  the  part  of  the  defendant  sufficient  to  take 
the  case  out  of  the  statute,  no  inquiry  can  now 
be  had  into  any  accounts  between  the  parties 
in  relation  to  the  rent,  prior  to  that  settlement 
679*]  *It  was  objected  upon  the  argument, 
that  the  opinion  of  the  Court  of  C.  P.  in  re 
lation  to  the  Statute  of  Limitations  was  nol 
excepted  to.  It  is  true  that  that  part  of  the 
bill  of  exceptions  which  relates  to  the  Statute 
of  Limitations,  after  stating  the  point  raised 
by  the  counsel  to  the  court,  and  their  decision 
upon  it,  omits  the  usual  conclusion,  "to  which 
opinion  of  the  said  court,  the  counsel  for  the 
said  George  did  then  and  there  except."  But 
I  think  we  are  authorized  in  considering  that 
omission  as  matter  of  accident  and  mistake,  in 
drawing  up  or  copying  the  bill  of  exceptions. 
The  whole  matter  contained  in  the  bill  of  ex- 
ceptions upon  that  point,  would  have  been  ir- 
relevant and  impertinent,  unless  the  opinion 
expressed  by  the  court  had,  in  fact,  been  ex- 
cepted to.  We  cannot  suppose  that  respectable 
counsel  would  thus  unnecessarily  incuraber  the 
record,  or  that  they  would  seek  to  impose  upon 
the  court,  by  appearing  to  state  an  exception 
which  was  not,  in  fact,  taken. 

Where  there  is  any  dispute  as  to  the  facts 
which  go  to  prove  the  making  of  a  new  prom- 
ise, there,  whether  a  sufficient  acknowledg- 
ment or  promise  has  been  made  to  take  the 
case  out  of  the  statute,  is  a  mixed  question  of 
law  and  fact,  to  be  passed  upon  by  the  jury. 
But  when  the  facts  are  undisputed,  it  is  for  the 
court  to  determine  whether  they  take  the  case 
out  of  the  statute  or  not.  Here  it  was  not  de- 
nied that  Clarke  made  the  declaration  relied 
upon  as  evidence  of  an  acknowledgment  of  the 
debt.  Whether  it  amounted  to  a  sufficient  ac- 
knowledgment or  not,  was  an  unmixed  ques- 
tion of  law. 

The  opinion  expressed  by  the  court  was  er- 
roneous, and  properly  excepted  to. 

If  the  plaintiff's  demand  is  limited  to  the 
period  subsequent  to  the  settlement  of  July  16, 
1814,  he  has  no  ground  for  a  recovery.  Since 
that  period,  there  has  been  no  final  settlement 
between  the  parties.  All  the  receipts  have  been 
upon  account,  except  that  of  Oct.  1,  1817,  giv- 
en by  Walter  to  Webb  for  $24,87,  which  pur- 
S>rted  to  be  in  full  for  two  years'  rent.  Mr. 
orrell  swears  expressly  that  Mr.  Webb  had 
no  authority  to  give  a  receipt  in  full  ;  that  his 
instructions  to  his  clerks,  of  whom  Webb  was 
68O*]  one.were  to  receive  any  money*which 
Mr.  Clarke's  tenants  should  pay,  and  give  re- 
ceipts on  account.  That  receipt,  therefore,  is 
to  be  considered  as  a  receipt  on  account  mere- 
ly. Now  the  rent  which  has  fallen  due  since 
Sep.  29,  1813,  up  to  which  period  it  was  settled 
by  the  receipt  of  July  16,  1814,  and  the  com- 
mencement of  this  suit,  without  calculating  any 
interest,  exceeds  by  some  dollars  the  amount 
paid  by  the  plaintiff.  Mr.  Morrell  states  the 
balance  of  principal  and  interest  due  Mr. 
Clarke,  upon  an  accurate  calculation  upon  this 
principle,  Jan.  8,  1821,  when  this  suit  was 
commenced, to  have  been  $10.73.  Whether  Mr. 
Clarke,  therefore,  exacted  and  received  from 
the  plaintiff  at  any  period  more  rent  than  was 
then  due  to  him,  is  not  the  question.  What- 
ever he  received  he  passed  to  the  general  cred- 
it of  the  plaintiff  ;  and  in  this  action  the  in- 
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quiry  is,  has  the  defendant  received  more  from 
the  plaintiff  for  rent  than  he  was  entitled  to  ? 
The  evidence  clearly  shows  that  he  has  not ; 
and  the  plaintiff  below,  therefore,  is  not  enti- 
tled to  recover. 

But  it  was  said,  upon  the  argument,  that  as 
more  than  $50  had  been  paid  by  the  plaintiff 
to  the  defendant  for  rent  within  six  years,  the 
judgment  was  supported,  whether  the  opinion 
expressed  by  the  court  as  to  the  Statute  of  Lim- 
itations was  right  or  wrong.  It  is,  undoubt- 
edly, true,  that  a  judgment  will  not  be  re- 
versed on  account  of  an  erroneous  opinion  ex- 
pressed, or  decision  made  by  the  court,  where 
it  clearly  appears  that  the  error  did  not  or 
could  not  have  affected  the  verdict  or  the  judg- 
ment. But  this  very  position  implies  that  we 
are  to  look  beyond  the  letter  of  the  exception 
into  the  case  itself,  to  ascertain  what  the  effect 
of  the  error  was.  Now,  it  is  perfectly  clear 
that  if  the  court  had  charged  the  jury  that  all 
accounts  between  the  parties  prior  to  the  last 
six  years  were  barred  by  the  Statute  of  Limita- 
tions, they  could  not  have  given  a  verdict  for 
the  plaintiff  ;  for,  within  the  last  six  years,  he 
had  not  paid  as  much  as  he  owed  the  defend- 
ant ;  and  this  point,  therefore,  properly  arises 
upon  this  exception. 

But  although  this  view  of  the  case,  if  I  am 
correct  in  it,  is  conclusive,  it  may  be  well  brief- 
ly to  consider  that  which,  upon  the  argument, 
was  treated  as  the  main  point  in  the  cause.  It 
is  embraced  in  the  exception,  that  the  payments 
made  by  *the  defendant  in  error,  were  [*O8 1 
made  voluntarily,  with  a  full  knowledge  of  all 
the  facts  in  the  case  ;  and  admitting  that  they 
exceeded  the  amount  legally  due,  and  that  the 
Statute  of  Limitations  was  out  of  the  question, 
the  excess  could  not  be  recovered  back,  the 
mistake  being  in  law  and  not  in  fact. 

Although  there  are  a  few  dicta  of  eminent 
judges  to  the  contrary,  I  consider  the  current 
and  weight  of  authorities  as  clearly  establish- 
ing the  position,  that  where  money  is  paid  with 
a  full  knowledge  of  all  the  facts  and  circum- 
stances upon  which  it  is  demanded,  or  with  the 
means  of  such  knowledge,  it  cannot  be  recov- 
ered back  upon  the  ground  that  the  party  sup- 
posed he  was  bound  in  law  to  pay  it,  when,  in 
truth,  he  was  not.  He  shall  not  be  permitted 
to  allege  his  ignorance  of  law,  and  it  shall  be 
considered  a  voluntary  payment. 

This  position  was  broadly  stated  by  Bullerr 
€/".,  in  Lowry  v.  Bourdieu,  Doug.,  470,  without 
any  question,  or  the  expression  of  any  doubt 
or  disapprobation  by  the  rest  of  the  judges. 
Although  it  is  true  that  that  case  may  have  been 
and,  probably,  was  determined  on  the  ground 
that  the  policy  upon  which  the  premium  had 
been  paid  was  a  gaming  policy,  that  the  parties 
were  in  part  deUcto,  and  that  the  law  would  not 
aid  the  plaintiff  in  recovering  back  what  he 
aad  paid  under  such  circumstances  ;  still  it  is 
not  to  be  supposed  that  Ld.  Mansfield  and  Mr. 
Jwtice  Ashurst  would  have  suffered  the  dic- 
tum to  have  passed  without  animadversion,  if 
they  had  not  assented  to  its  correctness. 

In  Knibbs  v.  Hall,  1  Esp.  N.  P.  Cas.,  83,  a 
enant  was  not  permitted  to  recover  back  from 
lis  landlord,  or  to  be  allowed  by  way  of  set- 
off,  a  sum  of  money  which  he  had  paid  beyond 
he  rent  which  was  actually  due  from  him. 
The  landlord  demanded  25  guineas,  andthreat- 
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ened  him  with  a  distress  if  he  did  not  pay  it. 
The  tenant  insisted  that  he  had  taken  the  prem- 
ises at  20  guineas,  and  offered  to  pay  that  sum; 
but  under  the  supposition  that  he  could  not  de- 
fend himself  against  the  distress,  paid  the  25 
guineas,  and  was  not  permitted  to  recover  back 
or  set  off  the  excess,  it  being  held  a  voluntary 
payment.  So  in  Brown  v.  McKinnally,  1  Esp. 
N.  P.  Gas.,  279,  and  Marriott  v.  Hampton,  2 
Esp.  N.  P.  Gas.,  546,  the  same  principle  was 
recognized. 

682*]  *In  Butter  v.  Harrison,  Cowp.,  555, 
the  money  was  paid  under  a  mistake  in  fact. 
The  assurer,  upon  a  representation  that  a  loss 
had  been  sustained  by  one  of  the  perils  cov- 
ered by  the  policy,  paid  the  insurance  to  the 
agent  of  the  assured.  But  soon  learning  that 
it  was  a  foul  loss,  in  the  language  of  the  case, 
he  gave  notice  to  the  agent  of  the  fact,  and  also 
not  to  pay  over  the  money.  The  only  question 
discussed  in  the  case  was,  whether,  in  judgment 
of  law,  the  money  had  been  paid  over  by  the 
agent  before  he  received  the  notice.  The  plaint- 
iff's right  to  recover  against  the  principal  was 
not  questioned. 

The  case  of  Bilbiev.  Lumley,  2  East,  469, was 
also  an  action  by  an  underwriter,  to  recover 
back  from  the  assured  £100  which  he  had  paid 
upon  the  policy.  The  ground  on  which  the 
action  was  brought  was,  that  the  money  had 
been  paid  under  a  mistake,  the  defendant  not 
having  disclosed  to  the  plaintiff,  at  the  time 
the  insurance  was  effected,  a  letter  relating  to 
the  time  of  the  sailing  of  the  ship  insured, 
which  it  was  admitted  was  material.  But  it  ap- 
peared that  before  the  loss  was  adjusted  and 
the  money  paid  on  the  policy,  all  the  papers, 
including  the  letter  in  question,  were  submit- 
ted to  the  plaintiff.  The  counsel  for  the  plaint- 
iff put  his  case  on  the  broad  ground  that  it  was 
sufficient  to  sustain  the  action,  that  the  money 
had  been  paid  under  a  mistake  of  the  law,  the 
plaintiff  not  being  apprised,  at  the  time  of  the 
payment,  that  the  concealment  of  the  particu- 
lar circumstance  disclosed  in  the  letter  was  a 
defense  to  any  action  which  might  have  been 
brought  on  the  policy.  When  the  case  was 
stated  at  bar,  Ld.  Ellenborough  would  not  hear 
it  argued.  He  said  he  had  never  heard  of  a 
case  in  which  a  party  who  had  paid  money  to 
another  voluntarily,  with  a  full  knowledge  of 
all  the  facts  of  the  case,  had  been  permitted  to 
recover  it  back,  on  account  of  his  ignorance  of 
the  law,  except  the  case  of  Vhatfiddv.  Paxton, 
in  a  note  to  BiMe  v.  Lumley,  in  which  Ld.  Ken- 
yon,  at  Nisi  Prius,  had  dropped  an  intimation 
of  that  sort.  Now,  upon  examination,  it  will 
be  found  that  in  the  case  of  Chatfield  v.  Paxton 
a  majority  of  the  judges  put  the  case  upon  the 
ground  that  the  payment  had  been  made  by 
the  plaintiff,  not  with  a  full  knowledge  of  the 
683*]  *facts,  but  only  under  a  blind  suspicion 
of  the  case.  Ld.  Ellenborough  says  that  it  was 
so  doubtful  on  what  point  that  case  turned, 
that  it  was  not  ordered  to  be  reported. 

In  Stevens  v.  Lynch,  12  East,  38,  the  plaint- 
iff was  the  indorser,  and  the  defendant  the 
drawer,  of  a  bill  or  exchange.  The  defense 
was  that  the  plaintiff  had  given  time  to  the 
acceptor  after  his  dishonor  of  the  bill.  But 
it  appeared  that  the  defendant,  with  a  full 
knowledge  of  that  fact,  said,  "  I  know  I  am 
liable,  and  if  Jones  (the  acceptor)  does  not  pay 
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it,  I  will."  The  court  say  the  defendant  made 
the  promise  with  a  full  knowledge  of  all  the 
circumstances,  and  cannot  now  defend  him- 
self upon  the  ground  of  his  ignorance  of  the 
law  when  he  made  the  promise. 

The  cases  of  Chatfleld  v.  Paxton,  and  of  Bize 
v.  Dickaxon,  1  T.  R,  285,  were  cited  for  the 
plaintiff  upon  the  argument.  But  the  court 
said  they  considered  those  cases  to  have  pro- 
ceeded on  the  mistake  of  the  person  paying  the 
money  under  an  ignorance  or  misapprehen- 
sion of  the  facts  of  the  case. 

In  the  late  case  of  Brisbane  v.  Dacres,  5 
Taunt,  144,  this  subject  was  elaborately  con- 
sidered by  the  Court  of  C.  P.,  and  the  princi- 
ple of  Bttbie  v.  Lumley  recognized  and  adopted. 
Brisbane  was  the  captain  of  a  frigate  belong- 
ing to  a  squadron  under  the  command  of  Ad- 
miral Dacres,  the  testator  of  the  defendant, 
upon  the  Jamacia  station ;  and  in  obedience 
to  the  orders  of  the  Admiral,  in  Apr.,  1808,  he 
received  on  board  his  frigate  $700,000  belong- 
ing to  government,  and  proceeded  with  the 
same  to  Portsmouth.  He  also  received  on 
board  between  one  and  two  millions  of  dollars 
belonging  to  individuals,  to  be  delivered  at  the 
Bank  of  England.  The  government  and  indi- 
vidual money  was  delivered  according  to  order, 
and  Captain  Brisbane  received  from  the  gov- 
ernment for  the  freight  of  the  former  £850, 
and  from  the  Bank  of  England  upwards  of 
£7,000  for  the  freight  of  the  latter.  He  paid 
over  to  the  Admiral  one  third  of  the  sums  thus 
received,  under  the  belief  that  he  was  legally 
entitled  to  it ;  but  on  discovering  that  he  was 
not,  he  brought  this  action  to  recover  it  back. 
It  was  shown  to  be  the  usage  in  the  Navy  for 
the  captains  of  vessels  carrying  public  and  pri- 
vate treasure,*  to  pay  one  third  of  the  [*684 
freight  for  the  same  to  the  commander  of  the 
squadron  to  which  they  belonged,  though  it 
was  admitted  that  since  1801  the  Admiral  had 
in  such  cases  no  legal  claim  to  any  portion  of 
the  allowance.  But  the  court  held  that  the 
money  having  been  paid  with  a  full  knowl- 
edge of  all  the  circumstances  and  facts  in  the 
case,  could  not  be  recovered  back  because  it 
had  been  paid  under  a  misapprehension  of  the 
law.  As  to  the  freight  for  the  money  belong- 
ing to  individuals,  it  was  held  that  Captain 
Brisbrane  had  no  right  to  carry  it ;  that  the 
whole  of  that  part  of  the  transaction  was  il- 
legal ;  and  that  the  parties  being  inparidelicto, 
the  law  would  aid  neither.  But  as  to  the  other 
portion  of  the  demand,  it  was  put  upon  the 
broad  ground  which  I  have  stated,  against  the 
opinion  of  Mr.  Justice  Chamber.  Mr.  Justice 
Gibbs  says,  where  a  man  demands  money  of 
another  as  a  matter  of  right,  and  he  pays  it 
with  a  full  knowledge  of  the  facts  upon  which 
the  demand  is  founded,  he  never  can  recover 
back  the  sum  he  has  so  voluntarily  paid.  By 
submitting  to  the  demand,  he  that  pays  the 
money  gives  it  to  the  person  to  whom  he  pays 
it,  and  closes  the  transaction  between  them. 
He  who  receives  it  has  a  right  to  consider  it 
as  his  without  dispute  ;  and  it  would  be  most 
mischievous  and  unjust,  if  he  who  has  acqui- 
esced in  the  right  by  such  voluntary  payment 
should  be  at  liberty,  at  any  time,  within  the 
Statute  of  Limitations,  to  rip  up  the  matter, 
and  recover  back  the  money. 

Against  these  cases  and  a  variety  of  others 
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in  which  the  same  principle  is  acknowledged 
with  more  or  less  distinctness,  there  is  nothing 
to  oppose  but  the  dictum  of  De  Grey,  Ch.  J.,  in 
Farmer  v.  Arundel,  2  Bl.,  825,  and  of  Ld. 
Mansfield,  in  Bize  v.  Dickason,  1  T.  R,  285. 
The  observation  of  Oh.  J.,  De  Grey  is,  that 
"when  money  is  paid  by  one  man  to  another, 
as  a  mistake  either  of  fact  or  of  law,  or  by  de- 
ceit, an  action  will  lie  to  recover  it  back."  But 
in  that  case  the  action  was  not  sustained,  al- 
though the  money  had  been  paid  by  the  plaint- 
iff under  a  clear  mistake  of  law.  The  case, 
therefore,  not  only  did  not  call  for  the  dictum, 
but  is  in  direct  hostility  with  it.  The  propo- 
sition of  Ld.  Manfield,  in  Bize  v.  Dickason  was, 
685*]  that  "where  money*  is  paid  under  a 
mistake,  which  there  was  no  ground  to  claim 
in  conscience,  the  party  may  recover  it  back 
in  an  action  of  assumpsit."  If  His  Lordship 
meant  mistake  in  fact,  the  proposition  is  un- 
doubted ;  and  that  he  did  so  mean  and  ex- 
press himself,  Mr.  Justice  Gibbs,  in  his  opinion 
in  Brisbane  v.  Dacres,  infers  with  great  force, 
from  the  circumstances  thatLd.  Mansfield  had 
six  years  before,  in  Lowry  v.  Bourdieu,  heard 
it  said  by  Mr,  Justice  Buller,  that  "money 
paid  in  ignorance  of  the  law  could  not  be  re- 
covered back,"  and  had  not  dissented  from  the 
doctrine  ;  and  Buller,  J.,  sat  by  him  in  Bize  v. 
Dickason,  and  would  not  have  heard  the  con- 
trary of  that  doctrine  stated  without  noticing 
it.  The  only  point  to  which  the  attention  of 
defendant's  counsel,  in  Bize  v.  Dickason,  seems 
to  have  been  directed  was,  whether  the  case 
came  within  the  principle  of  Grove  v.  Dubois, 
1  T.  R.,  112;  and  the  court  having  expressed 
an  opinion  that  it  did,  he  abandoned  the  case, 
without  adverting  to  the  distinction  that  in 
Grow  v.  Dubois  the  broker  had  been  allowed 
merely  to  set  off  his  demand,  and  here  he 
sought  to  recover  back  a  sum  which  he  had  act- 
ually paid. 

Ch,  J.  Mansfield,  in  Brisbane  v.  Dacres,  in 
adverting  to  these  propositions  of  Ch.  J.  De 
Grey  and  Ld.  Mansfield,  says:  "It  certainly  is 
very  hard  upon  a  judge,  if  a  rule,  which  he 
lays  down  generally,  is  to  be  taken  up  and  car- 
ried and  carried  to  its  full  extent.  Great  cau- 
tion ought  to  be  used  by  the  court  in  ex- 
tending such  maxims  to  cases  which  the 
judge  who  uttered  them  never  had  in  con- 
templation." 

If  money  paid  under  a  mistake  of  the  law, 
though  with  a  full  knowledge  of  the  facts  in 
the  case,  can  be  recovered  back  in  all  cases 
where  the  party  to  whom  it  is  paid  is  not,  in 
conscience  and  equity,  entitled  to  it,  what  is  the 
practical  distinction  between  a  mistake  in  fact 
and  a  mistake  in  law?  A  party  who  has  paid 
money  under  a  mistake  in  fact,  cannot  recover 
it  back  unless  he  is  equitably  entitled  to  it.  The 
inquiry  in  every  case,  therefore,  must  be,  not 
whether  the  money  was  paid  under  a  misap- 
prehension of  the  law,  or  in  ignorance  of  the 
fact,  for  that  is  immaterial,  but  whether  the 
party  to  whom  it  was  paid  can  equity  and  con- 
686*]  science  retain  *it.  If  he  cannot ;  if 
there  was  any  mistake  of  any  character,  he 
shall  refund. 

If  this  be  so,  why  has  this  question  been  so 
frequently  and  elaborately  discussed,  not  only 
in  the  English,  but  in  our  own  courts  ;  and  not 
only  in  the  courts  of  common  law,  but  in 
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courts  of  equity  ?  How  are  the  cases  of  Bilbie  v. 
Lumley  and  of  Brisbane  v.  Dacres  to  be  recon- 
ciled with  this  principle?  What  ground  of 
conscience  or  equity  had  Admiral  Dacres 
for  retaining  the  money  paid  to  him?  He  had 
neither  incurred  hazard  nor  rendered  any  la- 
bor or  service  in  its  transportation.  Captain 
Brisbrane  was  not  his  servant,  nor  was  the 
ship  which  carried  it  his  property.  Ch.  J.  Mans- 
field, in  his  solicitude  to  avoid  collision  with 
the  dicta  of  Ch.  J.  De  Grey  and  Ld.  Mansfield, 
does  indeed  suggest  a  ground  of  equity  for  the 
defendant.  He  says,  "  So  far  from  its  being 
contrary  to  equum  et  bonum,  I  think  it  would 
be  most  contrary  to  equum  et  bonum  if  he  were 
obliged  to  repay  it ;  for  see  how  it  is  :  if  the 
sum  be  large,  it  probably  alters  the  habits  of 
his  life ;  he  increases  his  expenses  ;  he  has 
spent  it  over  and  over  again  ;  perhaps  he  can- 
not pay  it  at  all,  or  not  without  great  distress." 
If  the  fact  of  having  expended  the  money,  or  of 
its  being  inconvenient  to  repay  it,  is  a  suf- 
ficient ground  of  equity  to  enable  the  party 
who  has  received  it  under  a  mistake  of  law  to 
retain  it,  I  apprehend  that  it  will  practically 
amount  to  the  same  thing  as  holding  that  it 
shall  not  be  recovered  back.  But,  with  great 
respect,  I  think  His  Lordship  might  better 
have  denied  those  dicta  to  be  law,  as  Ld.  El- 
lenborough  did  in  Bilbie  v.  Lumlie,  than  to 
have  sought  to  evade  them  by  this  gloss. 

Gh.  J.  Marshall  thought  there  was  a  distinc- 
tion between  a  mistake  in  fact  and  a  mistake 
in  law,  when  he  said,  in  Hunt  v.  Rousmanier, 
8  Wh.,  215  :  "  Although  we  do  not  find  the 
naked  principle  that  relief  may  be  granted,  on 
account  of  ignorance  of  law,  asserted  in  the 
books,  we  find  no  case  in  which  it  has  been  de- 
cided that  a  plain  and  acknowledged  mistake 
in  law  is  beyond  the  reach  of  equity."  Chan- 
cellor Kent  thought  such  a  distinction  existed, 
when  he  said,  in  Lyon  v.  Richmond,  2  Johns. 
Ch.,  51:  "  Courts  do  not  undertake  to  relieve 
parties  from  their  acts  and  deeds  *f air-  [*687 
ly  done,  on  a  full  knowledge  of  facts,  though 
under  a  mistake  of  the  law.  Every  man  is  to 
be  charged  at  his  peril  with  a  knowledge  of  the 
law;  there  is  no  other  principle  which  is  safe  or 
practicable  in  the  common  intercourse  of  man- 
kind." The  principle  upon  which  courts  re- 
fuse to  relieve  against  mistakes  in  law  is,  that 
in  judgment  of  law  there  is  no  mistake;  every 
man  being  held,  for  the  wisest  reason,  to  be 
cognizant  of  the  law.  The  act,  therefore, 
against  which  the  party  seeks  relief,  is  his  own 
voluntary  act,  and  he  must  abide  by  it.  This 
principle  steers  entirely  clear  of  the  conscience 
or  equity  of  the  transaction. 

In  this  case,  therefore,  the  rent  having  been 
reserved  in  sterling  money,  and  its  valus  in 
our  currency  being  fixed  by  statute  and,  there- 
fore, a  question  of  law,  if  the  plaintiff,  on  set- 
tling his  rent  at  the  rate  of  £4  14s.  currency 
for  £2  10s.  sterling,  acted  under  an  erroneous 
impression  that  that  was  its  legal  value,  he  can- 
not now  recover  back  the  excess.  The  rent 
was  demanded  by  the  landlord  as  his  right. 
By  submitting  to  the  demand,  as  Mr.  Justice 
Gibbs  expressed  it,  he  gives  the  money  to  the 
party  to  whom  he  pays  it,  and  closes  the  trans- 
action forever.  The  judgment  of  the  C.  P. 
must  be  reversed. 

Judgment  of  reversal. 
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Set-off— Claim  against  assignor  in  action  by  as- 
signee. Cited  in-I  Hun,  629 ;  4  T.  &  C.,  169. 

Voluntary  payment— Cannot  be  recovered  back. 
Cited  in— 18  Wend.,  299, 415 ;  2  Den.,  40 :  1  Edw.,  643 ; 
71  N.  Y .,  559 ;  4  Lans..  244 ;  3  Barb.,  371 :  33  Barb.,  152 ; 
64  Btirb.,  22 :  65  Barb..  301 ;  20  How.  Pr.,  303 ;  58  How. 
Pr.,  182 ;  12  Abb.  Pr.,  27 :  97  U.  8.,  185 ;  3  Blatchf .,  251 ; 
31  Am.  Dec.,  387 ;  43  Am.  Dec.,  615  (17  N.  H.,  573);  45 
Am.  Dec.,  148  (4  Gill.,  425):  50  Am.  Dec.,270  (19  Conn., 
548);  44  Am.  Rep.,  734  (67  Ga..546). 

Statute  of  Limitations— What  ntMcient  acknowl- 
edgment to  take  case  out  of.  Cited  in— 7  Wend..  209  ; 
19  Wend.,  493 ;  52  N.  Y.,  328 ;  61  Barb.,  204 ;  50  Am. 
Dec..  311  (6  Ga..  21). 

New  Trial.  Cited  in— 19  Wend.,  188 ;  22  Wend., 
243 ;  37  N.  Y.,  407 ;  53  N.  Y.,  180  (13  Am.  Rep.,  503):  3 
Barb.,  583 ;  7  Barb.,  173 :  44  Am.  Dec.,  683  (1  Ga.,  574); 
also  cited  in-14  N.  Y.,  561 ;  11  Minn.,  147,  148 ;  14 
Minn.,  505 ;  15  Minn.,  40 ;  33  Mo.,  415 ;  39  Mo.,  211. 


ORSER  v.  STORMS. 

Personal  Property  Loaned — Owner  may  Main- 
tain Trespass  Against  Third  Person  for  Tak- 
ing it — Rights  of  Purchaser  Under  Chancery 
Decree — Peaceable  Entry — Distraint  Damage 
Peasant. 

A  plaintiff  having  a  right  to  personal  property 
loaned  to  another,  for  an  indefinite  time,  may  main- 
tain trespass  for  taking  it. 

Where  a  father  loaned  two  cows  to  his  daughter, 
which,  or  their  young,  continued  in  her  possession 
17  years,  semb.  the  father  might  maintain  trespass 
for  taking  them  or  their  young  from  the  possession 
of  the  daughter,  or  daughter's  husband. 

One  purchases  land  upon  a  decree  of  the  Court  of 
Chancery.  He  may  enter  peaceably  and  take  pos- 
session without  writ,  and  being  so  in  possession, 
may  distrain  cattle  damage  feasant. 

Though  semb.  if  he  enter  forcibly,  he  would  be 
subject  to  an  indictment. 

Citations  -8  Johns..  435 :  Bac.  Abr.,  Trespass,  C,  2 ; 
1  T.  R.,  480 ;  3  T.  R.,  292 ;  7 T.  R., 427 ;  1  Johns.,  40:  4 
Johns.,  150 ;  13  Johns.,  340. 

rPRESPASS,  for  taking,  driving  away,  and 
JL     converting  three  cows  and  a  calf  of  the 

Slaintiff,    tried  at  the  Westchester    Circuit, 
ct.,  1824,  before  Williams,  Circuit  J. 

The  plea  was  the  general  issue,  with  notice 
that  the  cattle  were  distrained  by  the  defend- 
ant damage  feasant,  and  impounded  and  sold 
according  to  the  statute,  &c. 
688*]  ,*At  the  trial,  it  appeared  that  the 
plaintiff's  daughter  was  married  to  an  intem- 
perate husband  about  19  years  before ;  the 
plaintiff  promised  his  daughter  two  cows  when 
she  went  to  house-keeping  with  her  husband, 
which  was  about  two  years  after,  when  the 
plaintiff,  in  order  to  secure  to  her  the  use  of  two 
cows,  loaned  them  to  her  and  the  husband  ; 
and  they  had  the  cows  with  their  increase 
afterwards.  Two  of  the  cows  and  the  calf  in 
question  were  the  stock  of  the  old  cows  loaned. 
The  other  cow  in  question  was  loaned  by  him 
to  his  daughter  about  three  years  before  the 
trial.  The  two  cows  first  loaned  had  been 
killed  by  the  husband,  and  one  of  them  sold, 
by  the  consent  and  direction  of  the  plaintiff  ; 
and  the  daughter  and  her  husband  purchased 
another  cow  with  the  avails,  with  the  like  con- 
sent. The  other  was  used  in  the  family.  The 
old  cows,  or  their  young,  had  continued  in  the 
family  from  the  time  of  their  being  loaned; 
were  used,  and  exchanged  for  others  as  occa- 
sion required,  always  with  the  concurrence  of 
the  plaintiff. 

The  defendant  distrained  the  cattle  about 
July  17,  1824,  as  damage  feasant  on  a  certain 
premises  which  he  claimed  as  the  proprietor 
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and  possessor,  and  over  which  he  had  exercised 
various  acts  of  ownership,  and  afterwards 
caused  them  to  be  sold. 

The  defendant's  counsel  moved  for  a  non- 
suit, on  the  ground  that  the  cattle  were  not  in 
the  plaintiff's  possession,  but  in  the  possession 
of  the  defendant.  The  motion  was  overruled. 

The  counsel  then  submitted  whether  a  title 
had  been  shown  in  the  plaintiff  to  the  two 
cows  and  calf  raised  by  the  daughter  and  her 
husband,  and  the  judge  decided  that  it  had. 

The  defendant  then  proved  that  the  land  on. 
which  he  distrained  the  cattle  in  question,  was, 
June  1, 1824,  sold  and  conveyed  to  him  by  a 
master  in  chancery,  as  the  land  of  the  plaint- 
iff, and  his  son-in-law  and  his  daughter  and 
others,  pursuant  to  a  decree  of  the  Court  of 
Chancery  against  them.  The  defendant  en- 
tered upon  the  land  so  purchased  by  him,  in 
the  latter  part  of  June,  or  July  1,  1824;  turned 
his  horse  upon  it,  and  authorized  another  to 
pasture  *his  horse  there,  who  did  so.  [*689 
There  were  no  cattle  on  the  land  when  the 
defendant  entered  ;  nor  did  he  meet  with  any 
resistance  ;  nor  was  he  forbidden  to  enter  by- 
anyone.  There  was  no  house  on  the  lot.  It 
appeared  that  the  son-in-law  had  been  in  pos- 
session of  it  17  years  before;  and  up  to  the  time 
of  the  entry.  Subsequent  to  his  first  entry,  the 
defendant  had  several  times  turned  his  horses 
upon  the  land,  and  authorized  another  to  turn 
in  a  horse,  who  had  done  it  accordingly;  and 
once  before  distraining,  had,  on  finding  cattle 
upon  the  lot,  turned  them  into  the  street,  and 
turned  in  his  own  horse;  but  on  retiring,  took 
him  away.  He  had  also  requested  the  daugh- 
ter to  give  him  possession  of  the  lot,  which  she 
had  declined. 

The  judge  charged  the  jury,  that  though  the 
defendant  had  the  right  of  possession,  he  had 
not  made  out  such  an  actual  possession  as  en- 
titled him  to  distrain;  and  the  jury  found  a  ver- 
dict for  the  plaintiff. 

Mr.  R.  R.  Voins,  for  the  defendant,  moved 
for  a  new  trial.  He  insisted  that  the  plaintiff 
had  not  made  out  a  title  to  the  young  of  the 
two  cows  first  loaned.  The  defendant  had  a 
right  to  enter  and  take  possession  ;  M'Dougatt 
v.  Sitcher,  1  Johns.,  42;  Taylor  v.  Cole,  3  T.  R., 
292;  Hyatt  v.  Wood,  4  Johns.,  150;  Roll.  Abr., 
738;  and  having  done  so,  his  right  to  distrain 
was  complete. 

As  to  the  plaintiff's  title,  he  said  the  young 
of  tame  animals  belong  to  the  hirer  of  the  dam, 
unless  otherwise  agreed.  (Cow.  Treat.,  160;  8 
Johns.,  435.)  The  very  object  of  this  lending 
was  that  the  daughter  should  have  the  profit 
of  the  cows,  which  included  their  young.  Be- 
sides, these  cows  were  promised  before  mar- 
riage, 19  years  before  the  trial;  and  being  de- 
livered upon  such  consideration,  they  and  their 
young  remaining  in  the  daughter's  use  and  pos- 
session so  long,  the  character  of  a  loan  ceased, 
and  the  husband  became  the  absolute  owner. 

Mr.  A.  Ward,  contra.  No  doubt  the  plaintiff 
had  such  a  constructive  possession  as  entitles 
him  to  bring  trespass.  Putnam  v.  Wiley,  8 
Johns.,432;  1T.R,  180,  190;  Id.,  12;*2[*69O 
Saund.,  47  a,  e,  d,  k;  2  Bulst.,  268;  Bac.  Abr., 
Execution,  H,  1.) 

The  plaintiff  made  a  mere  loan  of  the  cows, 
and  might  resume  the  possession  at  any  time. 
Putnam  v.  Wiley,  8  Johns.,  432. 
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The  defendant  was  not  in  actual  possession, 
nor  had  he  a  right  to  take  possession  without 
ejectment.  There  is  no  dispute,  that  the  former 
possessor  was  in,  and  had  not  abandoned  the 
possession. 

Curia,  per  SAVAGE,  Ch.  J.  The  first  ques- 
tion to  be  considered  is,  whether  the  plaintiff 
had  such  a  property  in  the  cattle  as  to  be  able 
to  maintain  trespass.  For  this  purpose,  he 
must  have  had  the  actual  or  constructive  pos- 
session at  the  time  ;  and  the  latter  is,  when  he 
has  such  a  right  as  to  be  entitled  to  reduce  the 
goods  to  actual  possession  at  any  time.  (8 
Johns.,  435;  Bac.  Abr.,  Trespass,  C,  2;  1  T.  R, 
480.)  As  to  one  of  the  cows  there  is  no  ques- 
tion; and  as  to  the  residue,  he  does  not  seem 
ever  to  have  relinquished  his  property;  nor 
had  his  son-in-law  the  use  of  the  cows  for  any 
specific  time.  He  no  doubt  intended  the  cows 
for  the  use  of  his  daughter ;  but  did  not  mean 
to  place  them  where  her  husband,  or  his  credi- 
tors, could  dispose  of  them.  He  acted  accord- 
ing to  the  dictates  of  humanity,  and  will  be 
protected  by  law  while  he  retains  the  right  of 
the  property  in  himself,  as  that  draws  after  it 
the  right  of  possession.  In  my  opinion  the 
plaintiff  had  the  right  to  bring  this  action,  and 
must  recover,  unless  the  defendant  had  a  right 
to  distrain  the  cattle. 

To  justify  as  for  a  distress  damage feasant, 
the  defendant  must  show  that  he  had  actual 
possession  of  the  land  trespassed  upon.  That 
he  had  the  legal  title  as  against  the  plaintiff 
there  is  no  doubt.  Had  he  a  right  to  take  pos 
session  himself,  or  should  he  be  driven  to  his 
action  of  ejectment  ? 

In  the  case  of  Taylor  v.  Cole,  3  T.  R. ,  292,  to 
an  action  of  trespass  the  defendant  pleaded, 
that  by  virtue  of  a  fi.  fa.  he  sold  the  interest  in 
a  certain  term  in  the  opera  house  to  T.  H.,who 
afterwards  entered  into  the  house,  the  door 
being  open,  and  peaceably  and  quietly  expelled 
691*]  the  plaintiff.  *To  this  plea  the  plaintiff 
demurred;  and  Ld.  Kenyon  says:  It  is  true  that 
persons  having  only  a  right,  are  not  to  assert 
that  right  by  force;  if  any  violence  be  used,  it 
becomes  the  subject  of  a  criminal  prosecution. 
The  question  is,  whether  a  person  having  a 
right  of  possession,  may  not  peaceable  assert  it, 
if  he  do  not  transgress  the  laws  of  his  country. 
I  think  he  may;  for  a  person  who  has  a  right 
of  entry  may  enter  peaceably;  and  being  in  pos- 
session, may  retain  it,  and  plead  that  it  is  his 
soil  and  freehold." 

The  case  of  Taunton  v.  Costar,  7  T.  R.,  427, 
was  an  action  of  replevin.  The  defendant  was 
tenant  from  year  to  year.  The  landlord  (the 
plaintiff)  gave  notice  to  quit,  but  the  defendant 
retained  possession  after  the  end  of  the  year. 
The  plaintiff  entered,  and  put  his  cattle  upon 
the  locus  in  quo;  and  the  defendant  distrained; 
upon  which  the  plaintiff  brought  replevin.  Ld. 
Kenyon  said:  "  The  case  is  too  plain  for  argu- 
ment. Here  is  a  tenant  from  year  to  year,  whose 
term  expired  upon  a  proper  notice  to  quit;  and 
because  he  holds  over  in  defiance  of  law  and 
justice,  he  now  attempts  to  convert  the  lawful 
entry  of  his  landlord  into  a  trespass.  If  an  ac- 
tion of  trespass  had  been  brought,  it  is  clear 
that  that  the  landlord  could  have  justified 
under  a  plea  of  liberum  tenementum."  This  case 
is  very  much  like  the  present.  It  has  been  de- 
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cided,  that  under  a  sale  by  a  sheriff  upon  fi.  fa., 
the  tenant  becomes  quasi  tenant  at  will  to  the 
purchaser.  The  same  reason  holds  in  case  of 
a  sale  by  a  master  in  chancery.  They  are  both 
judicial  sales.  The  defendant  then  was  land- 
lord to  the  son-in-law,  and  entered  peaceably, 
after  the  tenant's  interest  had  expired.  Taunton 
v.  Costar  shows  that  no  action  of  trespass  could 
be  sustained  against  the  defendant;  nor  had  the 
tenant  a  right  to  distrain  the  defendant's  cattle 
when  he  had  put  them  in  the  lot. 

In  this  court,  too,  there  is  abundant  author- 
ity to  justify  the  entry  of  the  defendant.  The 
case  or  M'Dougall  v.  Sitcher,  1  Johns.,  40,  de- 
cides that  the  purchaser  of  real  estate  under  a 
fi.  fa.  may  enter  peaceably  ;  although  the  de- 
fendant's property  is  on  the  premises,  and  they 
are  occupied  by  the  defendant's  servants.  In 
that  case,  the  servants  of  the  former  owner  oc- 
cupied the  shop  in  the  day,  and  locked  it  at 
night.  *The  next  morning  the  pur-  [*692 
chaser  was  in  possession  ;  and  the  court  said 
that  a  purchaser  at  a  sheriff's  sale  may  enter 
upon  the  property  left  in  the  situation  this  was 
by  one  who  was  defendant  in  the  judgment ; 
that  he  may  retain  the  possession,  and  plead  it 
to  be  his  soil  and  freehold,  to  any  suit  brought 
by  the  debtor. 

In  the  case  of  Hyatt  v.  Wood,  4  Johns.,  150, 
the  language  of  the  court  is  still  stronger;  and 
justifies  the  idea  that,  as  between  the  parties, 
the  landlord  may  enter  by  force  upon  a  tenant 
at  sufferance,  and  turn  him  out;  though  as  be- 
tween the  landlord  and  the  people,  he  would 
be  subject  to  an  indictment.  People  v.  Nelson, 
13  Johns.,  340. 

The  judge  at  the  trial  of  this  cause  was  of 
opinion  that  the  defendant  had  not  such  a  pos- 
session, in  fact,  as  would  authorize  the  distress. 

Taunton  v.  Costar,  I  think,  shows  that  he 
must  be  considered  in  possession.  He  had,  in 
fact,  taken  all  the  possession  the  property  was 
susceptible  of,  and  was  the  only  person  law- 
fully in.  He  was,  therefore,  authorized  to  dis- 
train. In  my  judgment,  the  plaintiff  cannot 
recover,  and  a  new  trial  must  be  granted. 

New  trial  granted. 

Cited  in-1  Lans.,  240 ;  8  Barb.,  216 ;  8  How.  Pr.,  270. 


HASBROUCK  ET  AL.  «.  SCHOONMAKER. 

Trespass —  Costs — Statute. 

In  trespass  for  cutting,  under  the  Act,  1  R.  L.,  525. 
for  a  willful  trespass,  where  the  whole  recovery  is 
less  than  $50,  in  favor  of  the  plaintiff,  he  must  pay 
costs  to  the  defendant. 

Citations-1  R.  L.,  525 ;  4  N.  Y.  Laws,  80,  C.  S.,  5. 

IN  trespass  quare  dauwmjregit,  and  for  cut- 
ting wood  and  timber,  contrary  to  the  Stat- 
ute, 1  R.  L.,  525.  The  plaintiff  recovered  $6, 
which  the  court,  at  October  Term,  1824,  trebled 
on  motion;  but  they  refused  to  treble  the  costs. 
(S.  C.,  3  Cow.,  346.  The  defendant  afterwards 
perfected  a  judgment  in  his  own  favor  for  his 
costs,  which 

Mr.  C.  H.  Ruggles  now  moved  to  strike  out. 

Mr.  J.  Sudam,  contra. 

Curia.  The  particular  Statute,  1  R.  L.,  525, 
upon  which  the  plaintiffs  recovered,  would 
doubtless  have  given  them  full  *costs,  [*693 
under  the  words,  "to  be  recovered  with  costs 

781 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1824 


before  any  court  having  cognizance  of  the  suit, " 
But  the  5th  section  of  the  Act  Extending  the 
Jurisdiction  of  Justices,  denies  costs  in  all  cases 
cognizable  before  a  justice,  unless  the  plaintiff 
recover  more  than  $50.  (Laws,  Vol.  4,  80  c.X«) 
This  does  away  and  completely  repeals  the  par- 
ticular clause  touching  the  costs  in  the  Act 
itself,  and  throws  the  case  upon  the  general 
Act  Concerning  Costs,  which  clearly  gives  them 
to  the  defendant. 
Motion  denied. 

(a)  Re-enacted  seas.  47.  ch.  238,  sec.  33. 


ANDRUS  v.  BEALLS  ET  AL. 

Record  of  Proceedings  on  Sci.  Fa. — On  Judg- 
ment— Action  against  Sureties  on  Deputy- 
Sheriff's  Bond  of  Indemnity — Request  of  Sure- 
ties Prior  to  Default  for  Removal  of  Deputy 
no  Defense — Nor  is  the  Failure  of  Sheriff  to 
Defend  the  Suit  against  Him  a  Defense. 

Record  of  proceedings  in  set.  fa.  on  a  judgment  In 
debt  on  the  surety  bond  of  a  deputy-sheriff,  includ- 
ing the  writ  or  declaration,  pleas,  &c. 

It  is  no  answer  for  the  sureties  in  an  action  on  a 
bond  by  a  deputy-sheriff  given  to  the  sheriff,  for 
the  faithful  performance  of  the  duty  of  the  deputy, 
&c.,  that  before  the  alleged  default  of  the  deputy, 
he  had  become  insolvent,  in  consequence  of  which 
the  sureties  requested  the  sheriff  to  remove  him 
from  his  office. 

It  is  no  defense  for  sureties  in  an  action  on  their 
bond  of  indemnity,  that  the  obligee  neglected  to  de- 
fend the  suit  against  him,  by  which  he  was  damni- 
fied within  the  terms  of  the  bond. 

Thus,  where  a  deputy-sheriff  collected  money  on 
a  fl.fa.  and  neglected  to  pay  it  over ;  and  the  sheriff 
being  attached  for  not  returning  the  writ,  paid  the 
money  voluntarily,  without  defending  the  attach- 
ment suit :  yet  held,  that  the  sureties  in  the  bond  of 
indemnity  given  by  the  deputy  to  the  sheriff,  were 
liable. 

pLACITA  of  August  Term,  1823— Memo- 
J[  randums  of  warrants  of  attorney — Memo- 
randum of  May  Term,  1823. 

Jefferson  County,  ss.  The  people,  &c.,sent 
to  the  sheriff  of  Jefferson  County  their  writ 
close  in  these  words,  to  wit :  The  people,  &c. , 
to  the  sheriff  of  the  County  of  Jefferson,  greet- 
ing: Whereas,  David  J.  Andrus,  heretofore, 
to  wit :  in  the  Term  of  August,  A.  D.  1819,  in 
our  Supreme  Court  of  Judicature,  before  our 
justices  of  the  same  court,  at,  &c.,  by  bill 
without  our  writ,  and  by  the  judgment  of  the 
same  court,  recovered  against  Joseph  D.  Bealls, 
David  Smith,  David  Hale,  Joseph  Sterling. 
Elihu  Morton,  Almerin  Tucker  and  Caleb  Earl, 
a  certain  debt  of  $10,000;  and  also  $91.95, 
which  in  the  same  court  were  adjudged  to  the 
694*]  said  David  J.  *Andrus  for  his  damages 
which  he  had  sustained  as  well  on  occasion  of 
the  detaining  of  that  debt,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  Joseph  D.  Bealls, 
&c. ,  were  convicted  as  by  the  records  and  pro- 
ceedings thereof  remaining  in  our  said  court, 
before  our  justices  aforesaid,  manifestly  ap- 
pears. And  afterwards,  now  here,  comes  the 
said  David  J.  Andrus,  before  the  justices  afore- 
said, by  R.  Lansing,  his  attorney,  and  accord- 


NOTE.— Sheriff— Liability  for  acts  of  deputy— Dep- 
uty, though  not  liable  to  third  parties,  te  liable  to  the 
sheriff  on  his  official  bond.  See  Paddock  v.  Cameron, 
8  Cow.,  212,  note. 
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ing  to  the  form  of  the  statute  in  such  case  made 
and  provided,  gives  the  same  court  here  to  un- 
derstand and  be  informed,  that  the  said  judg- 
ment was  so  recovered  against  the  said  Joseph 
D.  Bealls,  &c.,  as  aforesaid,  upon  and  by  vir- 
tue of  a  certain  bond  or  writing  obligatory  in 
the  penal  sum  of  $10,000,  bearing  date  the  18th 
day  of  March,  A.  D.  1816,  sealed  with  the  seals 
of  the  said  Joseph  D.  Bealls,  &c.,  under  and 
subject  to  a  certain  condition  thereunto  sub- 
scribed, whereby,  after  reciting  that  whereas, 
the  above  named  Joseph  D.  Bealls  was,  at  his 
special  instance  and  request,  appointed  by  him 
the  said  David  J.  Andrus,  a  deputy-sheriff,  un- 
der him  the  said  David  J.  Andrus,  within  and 
for  the  County  of  Jefferson,  it  was  declared  by 
the  said  condition,  that  if  the  said  Joseph  D. 
Bealls  did  and  should  faithfully  serve  and  ex- 
ecute within  the  said  County  of  Jefferson,  all 
writs,  warrants,  precepts  and  processes  to  him 
directed  and  committed,  issued  from  good  and 
lawful  authority,  and  should  perform  and  ex- 
ecute all  the  duties  pertaining  to  the  office  of  a 
deputy-sheriff,  required  by  the  laws  of  the 
State  of  New  York,  and  should  save  and  keep 
harmless  and  indemnified  the  said  David  J. 
Andrus,  his  executors  and  administrators,  of 
and  from  all  actions,  suits,  troubles,  costs, 
charges,  damages  and  expenses  whatsoever,  on 
account  or  reason  of  any  malfeasance,  misfea- 
sance or  nonfeasance  or  him,  the  said  Joseph 
D.  Bealls,  in  his  said  office  of  deputy-sheriff, 
then  the  said  obligation  should  be  void  and  of 
no  effect;  otherwise,  the  same  should  be  and  re- 
main in  full  force  and  effect.  And  the  said  Da- 
vid J .  Andrus  also  gives  the  said  Supreme  Court 
of  Judicature  here  to  understand  and  be  in- 
formed, that  the  bill  of  him,  the  said  David  J. 
Andrus,  in  the  said  action  in  which  he  recov- 
ered such  judgment  as  aforesaid,  was  so  exhib- 
ited upon  *the  first  Monday  of  Janu-  [*695 
ary,  in  January  Term,  A.  D.  1819  ;  and  that 
said  action  was  commenced  for  and  upon  cer- 
tain breaches  of  the  condition  of  the  aforesaid 
writing  obligatory,  by  the  said  Joseph  D.  Bealls, 
before  the  exhibiting  of  the  bill  aforesaid.  And 
the  said  David  J.  Andrus,  for  a  further  and  oth- 
er breach  of  the  said  condition  of  the  said  writ- 
ing obligatory,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  gives 
the  said  court  of  the  people  aforesaid  here  to 
understand  and  be  informed,  that  after  the 
making  of  the  said  writing  obligatory,  and 
while  the  said.  Joseph  D.  Bealls  was  deputy- 
sheriff  as  aforesaid,  he  did  not  execute  the  of- 
fice of  deputy-sheriff  according  to  law,  nor  did 
he  keep  harmless  and  indemnify  the  said  Da- 
vid J.  Audrus  of  and  from  all  actions,  suits, 
troubles,  costs,  charges,  damages  and  expens- 
es whatsoever,  on  account  of  any  malfeasance, 
misfeasance,  or  nonfeasance  or  him  the  said 
Joseph  D.  Bealls,  in  said  office  of  deputy-sher- 
iff ;  but  that  the  said  David  J.  Andrus  hath 
been  made  liable  to  the  payment  of  a  large  sum 
of  money,  to  wit:  the  sum  of  $77.31,  on  a  tes- 
tatum  fieri  facias  issued  out  of  the  Supreme 
Court  of  Judicature  of  the  people  of  the  State 
of  New  York,  in  favor  of  Wheeler  Barnes, 
plaintiff,  against  Abel  Franklin,  Joseph  Dick- 
ey and  Lodowick  Salisbury,  defendants,  which 
said  writ  of  testatum  fieri  facias  was  directed  to 
the  sheriff  of  Jefferson  County,  and  was  com- 
mitted to  the  care  of  Joseph  D.  Bealls,  as  dep- 
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uty-sheriff  of  the  said  David  J.  Andrus,  the 
said  David  then  being  sheriff  of  said  County  of 
Jefferson,  and  while  the  said  Joseph  D.  Bealls 
exercised  said  office  of  deputy-sheriff,  to  be 
executed  according  to  law,  which  said  sum  of 
money,  together  with  the  sum  of  $87.69,  being 
for  the  interest  due  the  said  Wheeler  Barnes 
on  the  moneys  directed  to  be  levied  on  the  ex- 
ecution aforesaid,  and  the  costs  of  collecting 
the  same,  in  the  whole  amounting  to  a  large 
sum  of  money,  to  wit :  the  sum  of  $165,  the 
said  David  J.  Andrus  has  been  obliged  to  pay, 
and  hath  paid  to  said  Wheeler  Barnes,  to  wit : 
on  the  31st  day  of  January,  1823,  in  conse- 
quence of  the  negligence  and  fraud  of  the  said 
Joseph  D.  Bealls  while  deputy-sheriff  as  afore- 
said, and  in  consequence  of  the  said  Joseph  D. 
Bealls  not  paying  the  money  received  by  him  on 
696*]  said  execution  either  to  the  said  *David 
J.  Andrus  or  to  the  said  Wheeler  Barnes;  which 
last  breach  of  the  condition  so  assigned,  the 
said  David  J.  Andrus  doth  aver  and  give  the 
court  here  to  understand  and  be  informed,  is  a 
further  and  other  breach  of  the  condition  than 
the  said  breaches  for  and  by  reason  of  which 
he  obtained  said  judgment  so  recorded  by  him 
as  aforesaid,  and  for  which  said  other  and 
further  breach  of  the  aforesaid  condition  of 
the  said  writing  obligatory,  the  said  David  J. 
Andrus  hath  humbly  besought  us  to  provide 
him  a  proper  remedy  ;  and  we,  being  willing 
that  what  is  just  in  this  behalf  should  be  done, 
do,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  command  you,  that 
by  honest  and  lawful  men  of  your  bailiwick, 
you  make  known  to  the  said  Joseph  D.  Bealls, 
&c.,  that  they  be  before  our  said  justices  of  the 
Supreme  Court  of  Judicature  aforesaid,  on  the 
first  Monday  of  May  next,  at  the  City  Hall  of 
the  City  of  New  York,  to  show  cause  why  ex- 
ecution should  not  be  had  and  awarded  against 
them  upon  said  judgment  so  obtained  as  afore- 
said, for  the  damages  which  the  said  David  J. 
Andrus  hath  sustained  by  reason  of  the  said 
further  and  other  breach  of  the  said  condition 
of  the  said  writing  obligatory,  if  it  shall  seem 
expedient  for  the  said  Joseph  Bealls,  &c.,  so 
to  do,  and  further  to  do  and  receive  what  our 
said  court,  before  our  justices  thereof,  shall 
then  and  there  consider  of  them  in  this  behalf; 
and  have  you  then  there  the  names  of  those  by 
whom  you  shall  so  make  known  to  them,  and 
this  writ.  Witness,  &c.,  at,  &c.,  the  18th  day 
of  January,  A.  D.  1823.  At  which  day,  be- 
fore, &c.,  at,  &c.,  comes  the  said  David  J.  An- 
drus, by  R.  Lansing,  his  attorney  ;  and  the 
sheriff,  to  wit :  Jason  Fairbanks,  Esquire, 
sheriff  of  Jefferson  County  aforesaid,  here  now 
returns,  that  by  John  Doe  and  Richard  Roe, 
honest  and  lawful  men  ef  his  bailiwick,  he 
made  the  within  named  Joseph  D.  Bealls,  &c., 
to  know  that  they  be  before  the  said  justices, 
at  the  day  and  place  in  the  said  writ  mentioned, 
to  show,  &c.,  as  by  the  said  writ  they  are  re- 
quired, and  as  the  said  sheriff  is  therein  com- 
manded ;  and  that  the  said  Caleb  Earl  hath 
nothing  in  his  bailiwick  by  which  he  could 
make  him  know,  nor  is  he  found  in  the  same. 
And  the  said  Joseph  D.  Bealls,  &c.,  being  sol- 
emnly demanded,  come  by  William  D.  Ford, 
697*]  their  attorney,  *and  hereupon  the  said 
David  J .  Andrus  prays  that  execution  may  be 
adjudged  to  him  against  the  said  Joseph  D. 
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Bealls,  «fec.,  of  the  debt  and  damages  afore- 
said, according  to  the  force,  form  and  effect 
of  the  said  recovery,  &c. 

And  the  said  Joseph  Sterling,  Caleb  Earl 
and  Almerin  Tucker,  three  of  the  defendants 
above  named,  come  and  defend  the  wrong  and 
injury,  when,  &c.,  and  say  that  the  said  plaint- 
iff hath  not  sustained  any  damage  by  reason  of 
any  matter,  cause,  or  thing  in  the  said  condi- 
tion of  the  said  bond  or  writing  obligatory 
contained,  neither  hath  the  said  plaintiff  be- 
come liable  to  pay,  or  been  obliged  to  pay,  or 
hath  paid  the  said  sum  of  money  in  the  said 
assignment  of  the  said  supposed  other  and 
further  breach  of  the  said  condition,  as  is  set 
forth  in  the  plaintiff's  declaration,  by  reason 
of  any  fraud  or  negligence  of  the  said  Joseph 
D.  Bealls,  in  the  said  office  of  deputy-sheriff 
under  the  said  plaintiff,  as  sheriff  as  aforesaid. 
Wherefore  they  say  that  the  said  plaintiff  ought 
not  to  have  execution  against  the  said  three  de- 
fendants for  the  said  supposed  other  and  fur- 
ther breach  of  the  said  condition  of  the  said 
bond  or  writing  obligatory  mentioned  in  the 
declaration  of  the  said  plaintiff ;  and  of  this 
they  put  themselves  upon  the  country,  &c. 

And  the  said  David  Hale,  David  Smith  and 
Elihu  Morton,  three  other  of  the  said  defend- 
ants above  named,  for  plea  in  this  behalf  say, 
that  after  the  making  of  the  said  bond  in  the 
declaration  of  the  said  plaintiff  mentioned,  and 
before  the  delivery  of  the  said  writ  of  testatum 
fieri  facias  to  the  said  Joseph  D.  Bealls,  the  said 
Joseph  D.  Bealls  was,  and  did  become  totally 
insolvent,  which  fact  being  well  known  to  the 
said  plaintiff  and  the  said  three  other  defend- 
ants, they,  the  said  three  other  defendants,  be- 
fore the  delivery  of  the  said  writ  to  the  said 
Joseph  D.  Bealls,  urged  and  requested  the  said 
plaintiff  to  amove  and  discharge  the  said  Joseph 
D.  Bealls  from  the  said  office  of  deputy-sher- 
iff, for  the  purpose  of  indemnifying  them,  the 
said  three  other  defendants,  as  the  bail  of  the 
said  Joseph  D.  Bealls,  against  the  insolvency 
of  the  said  Joseph  D.  Bealls,  which  the  said 
plaintiff  neglected  to  do ;  whereby  the  said 
three  other  defendants,  as  the  bail  of  the  said 
Joseph  D.  Bealls,  were  deprived  of  any  means 
of  indemnifying  *themselves  against  [*698 
the  insolvency  of  the  said  Joseph  D.  Bealls  ; 
and  this  they  are  ready  to  verify  ;  wherefore 
they  pray  judgment  if  the  said  plaintiff  ought 
to  have  execution  against  them,  for  the  said 
other  and  further  breach  of  the  said  condition 
of  the  said  bond,  as  set  forth  in  the  said  dec- 
laration. 

And  the  said  three  defendants  last  named, 
for  a  further  plea,  &c.,  say,  that  the  said  writ 
of  testatum  fieri  facias,  mentioned  in  the  plaint- 
iff's  declaration,  was  delivered  to  the  said  Jo- 
seph D.  Bealls  after  the  issuing  thereof,  to  wit: 
on  the  13th  day  of  January,  1818  ;  and  after 
the  return  day  thereof,  to  wit:  on  the  20th  day 
of  April,  1822,  a  rule  was  entered  in  this  same 
court,  requiring  the  said  David  J.  Andrus  to 
return  the  said  testatum  fieri  facias  within  20 
days  after  he  should  have  notice  of  the  said 
rule,  or  that  an  attachment  would  issue  against 
him  ;  notice  of  which  said  rule  was  given  to 
the  said  David  J.  Andrus  after  the  entry  there- 
of, to  wit :  on  the  30th  day  of  April  aforesaid, 
according  to  the  rules  and  practice  of  the  said 
court ;  previous  to  which  last  mentioned  day, 
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and  after  the  return  day  of  said  writ,  the  said 
Joseph  D.  Bealls  became  notoriously  insolv- 
ent ;  and  afterwards,  to  wit :  on  the  20th  day 
of  July,  in  the  year  last  aforesaid,  the  said 
David  J.  Andrus,  not  having  returned  the  said 
writ  in  pursuance  of  the  saia  rule,  a  writ  of 
attachment  was  issued  against  him.  for  his  de- 
fault in  not  returning  the  said  writ,  in  favor 
of  the  people  of  the  State  of  New  York,  di- 
rected to  the  sheriff  of  Jefferson  County,  by 
which  said  writ  the  said  sheriff  was  com- 
manded to  attach  the  said  David  J.  Andrus, 
and  him  safely  keep,  so  that  he  might  have 
him  before  the  justices  of  the  people  of  the 
State  of  New  York,  of  the  Supreme  Court  of 
Judicature  of  the  same  people,  at  the  Capitol 
in  the  City  of  Albany,  on  the  first  Monday  of 
August  then  next,  to  answer  for  certain  tres- 
passes and  contempts  in  the  said  court  done 
and  committed  ;  and  after  the  delivery  of  the 
said  writ  of  attachment  to  the  said  sheriff,  and 
before  the  return  day  thereof,  to  wit :  on  the 
first  day  of  August,  in  the  year  last  aforesaid, 
he,  the  said  sheriff,  arrested  the  said  David  J. 
Andrus  by  his  body,  by  virtue  of  the  said 
writ,  and  detained  him  in  his  custody  thereon; 
699*]  until  afterwards,  to  wit :  *on  the  same 
day  and  year  last  aforesaid,  the  said  David  J. 
Andrus  appeared  before  one  of  the  judges  of 
the  Court  of  Common  Pleas  in  and  for  the  Coun- 
ty of  Jefferson,  and  then  and  there,  with  one 
George  Andrus  as  his  surety,  entered  into  a 
a  recognizance  before  the  said  judge,  condi- 
tioned that  the  said  David  J.  Andrus  should 
appear  according  to  the  exigency  of  the  said 
writ ;  and  the  sheriff  then  and  there,  after  the 
taking  of  the  said  recognizance,  permitted  the 
said  David  J.  Andrus  to  go  wheresoever  he 
would,  out  of  his  custody.  And  the  said  three 
defendants  last  named  further  say,  that  the 
said  David  J.  Andrus  did  not  appear  accord- 
ing to  the  exigency  of  the  said  writ,  but  made 
default  therein,  by  means  whereof  the  said  re- 
cognizance became  forfeited,  and  was  after- 
wards, to  wit :  on  the  seventeenth  day  of  Au- 
gust aforesaid  prosecuted  in  this  same  court ; 
and  afterwards,  to  wit :  at  the  October  Term 
of  this  same  court,  of  the  year  last  aforesaid, 
judgment  was  recovered  by  default  against  the 
said  David  J.  Andrus  and  George  Andrus,  for 
the  penalty  of  the  said  recognizance ;  upon 
which  judgment  execution  issued,  directed  to 
the  sheriff  of  Jefferson  County,  and  upon  that 
execution  and  no  other,  the  said  David  J.  An- 
drus paid  the  said  $165  mentioned  in  the  said 
declaration  ;  so  the  said  three  defendants  last 
named  say  that  the  said  David  J.  Andrus  paid 
the  said  sum  of  money  for  his  own  negligence 
and  default,  and  not  for  any  default  of  the 
said  Joseph  D.  Bealls,  in  his  said  office  of  dep- 
uty-sheriff ;  under  the  said  plaintiff  as  sheriff  as 
aforesaid  ;  and  this  they  are  ready  to  verify. 
Wherefore,  &c.,  Bealls  also  pleaded.  Imparl- 
ance  to  August  Term,  1823.  Similiter  as  to  the 
first  plea,  and  demurrer  and  joinder  as  to  the 
2d  and  3d  pleas. 

Messrs.  R.  Lansing  and  E.  Ten  Eyck,  in  sup- 
port of  the  demurrer  : 

1.  As  to  the  plea  of  notice  to  remove  the 
deputy,  if  available  at  all,  it  must  be  so  as  set- 
ting up  a  release  by  operation  of  law,  to  which 
it  bears  no  analogy.  (Bac.  Abr.,  Release,  B.) 
We  agree  that  courts  have  gone  far  to  protect 
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sureties  against  the  fraud  and  connivance  of 
the  obligee  ;  and  when  any  act  has  been  done 
by  him  which  may  in  any  way  in  jure  the  surety, 
courts  are  very  glad  to  lay  hold  of  it  in  his  fa- 
vor. (4  Ves.,  833;  1  Madd.  Ch.,  191,  and  cases 
cited.)  But  in  all  the  cases  where  sureties  have 
been  relieved,  it  was  on  account  of  some  act  of 
the  *obligee  contrary  to  good  faith;  or  [*7OO 
the  neglect  to  do  some  act  required  by  law.or  by 
the  express  agreement  of  the  parties.  People  v. 
Jansen,  7  Johns. ,  332,  which  will  doubtless  be 
relied  on  by  the  defendants,  bears  no  analogy 
to  the  present.  So  also  of  Rathbone  v.  Warren, 
10  Johns.,  587.  In  the  first  the  plaintiffs  had 
disobeyed  the  express  injunctions  of  the  stat- 
ute which  required  them  to  remove  the  default- 
ing officer  ;  and  the  case  is  put  upon  that 
ground.  The  latter  was  on  the  ground  that 
the  payee  had,  by  a  written  agreement,  ex- 
tended the  time  of  payment  without  the  consent 
of  the  surety.  Here  was  no  duty  to  remove 
Bealls.  People  v.  Berner,  13  Johns.,  383.  Only 
three  of  the  bail  made  the  request.  The  other 
three  do  not  join  in  the  plea,  and  must  be  con- 
sidered as  consenting  to  his  continuance  in  of- 
fice. Insolvency  does  not  incapacitate  him. 
Poverty  will  not  do  it.  He  may  still  be  honest. 
The  bond  was  general,  during  his  continuance 
in  office,  which  was  during  the  plaintiff's  pleas- 
ure. This  the  bail  knew  when  they  gave  the 
bond,  and  the  duration  of  their  liability  was 
known  to  depend  on  the  same  pleasure.  A 
surety  cannot  discharge  himself  whenever  he 
pleases.  If  these  bail  are  discharged,  the  same 
rule  must  apply  to  officers  of  government,  who 
hold  their  offices  during  pleasure,  which,  we 
believe,  was  never  pretended. 

The  only  analogous  case  is  Pain  v.  Packard, 
13  Johns.,  174.  There  the  plea  was  that  the 
surety  was  injured  by  the  plaintiff's  refusal  to 
prosecute  the  principal  on  request,  and  it  was 
holden  good.  But  here  is  no  averment  of  loss, 
or  that  the  default  was  the  effect  of  insolvency. 

Again  ;  the  plea  is  bad  because  nothing  can 
be  pleaded  to  the  id.  fa.  which  might  be 
pleaded  to  the  original  action.  (2  Tidd,  1047;  1 
Salk.,  2  ;  Cook  v.  Jones,  Cowp.,  727  ;  McFar- 
land  v.  Irwin,  8  Johns.,  77.)  The  plea  should 
therefore  aver  expressly  that  the  matter  of  de- 
fense arose  after  the  original  judgment  :  and 
not  leave  this  to  inference.  It  is,  quasi,  a  plea 
puisdarrein  continuance,  which  requires  great 
certainty.  (1  Chit.  PL,  637.) 

2.  The  second  plea  to  which  we  have  de- 
murred, is  no  answer  to  the  declaration.  This 
sets  up  damages  arising  from  Beall's  neglect  to 
pay  over  moneys,  and  the  manner  in  which  we 
were  proceeded  against  is  no  defense.  The  de- 
fendants might  as  well  set  up  any  other  pro- 
ceeding in  bar.  Besides, *the  very  facts  [*7O1 
set  up  in  this  plea  are  sufficient  to  entitle  the 
plaintiff  to  recover ;  for  the  plea  must  be  based 
upon  the  idea  that  Bealls  had  neglected  to  re- 
turn the  fi.  fa.  mentioned.  Ifofanyavail.it 
goes  only  to  the  costs,  and  is  bad,  as  being  an 
answer  to  only  a  part  of  the  action. 

Messrs.  W.  D.  Ford  and  D.  Tittinghast,  con- 
tra, relied  on  the  cases  of  Pain  v.  Packard  and 
People  v.  Jansen,  which  they  said  are  not  dis- 
tinguishable in  principle  from  the  present  case. 
The  former  furnishes  a  precedent  for  the  first 
special  plea.  It  underwent  great  consideration, 
and  was  affirmed  in  the  Court  of  Errors.  (17 
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Johns.,  384.)  In  King  v.  Baldwin,  17  Johns., 
384,  the  Chief  Justice,  in  delivering  the  opinion 
of  the  court,  says  of  that  case:  "The  principle 
adopted  was,  that  where  the  creditors  did  an 
act  injurious  to  the  surety,  or  omitted  to  do  an 
act  when  required,  which  equity  and  his  duty 
to  the  surety  enjoined  it  upon  him  to  do,  and 
which  omission  was  injurious  to  the  surety,  in 
•either  of  these  cases  the  surety  would  be  dis- 
charged." If  the  surety  can  protect  himself  by 
•calling  on  the  creditor  to  enforce  payment.the 
reason  is  much  stronger  that  he  should  be  heard 
when  he  requests  that  a  further  debt  should 
not  be  incurred.  People  v.  Berner,  13  Johns. , 
383,  also  sustains  this  plea. 

It  is  a  plain  rule  of  common  sense,  that  a 
surety  ought  never  to  be  bound  against  his 
will,  nor  for  a  greater  length  of  time  than  he 
sees  fit.  Common  honesty  and  fair  dealing  re- 
quire that  when  a  man  becomes  bail  or  surety, 
he  should  have  the  power  of  extricating  him- 
self whenever  he  pleases.  So  is  the  case  of 
special  bail  and  bail  to  the  sheriff.  A  request 
to  the  authority  having  the  power  of  removal, 
would,  undoubtedly,  be  sufficient  for  the  sure- 
ty in  all  cases,  whether  of  the  government  or 
individuals. 

True,  as  to  the  public,  Bealls  was  in  office 
during  the  plaintiff's  will  ;  but  when  the  rights 
of  the  surety  are  in  question,  he  must  exercise 
that  will  for  their  benefit,  or  take  the  conse- 
quences upon  himself.  The  sureties  do  not 
seek  his  discharge,  but  simply  to  secure  them- 
selves. 

7O2*]  *It  appears  on  the  face  of  the  decla- 
ration that  this  matter  of  defense  arose  after 
judgment.  Besides,  the  rule  confining  a  plea 
to  a  sci.  fa.  to  subsequent  matter,  applies  to 
those  cases  only  where  execution  is  sought 
for  the  money  recovered  by  the  original  judg- 
ment. 

The  facts  in  the  second  plea  amount  to  a  re- 
lease by  operation  of  law.  Whenever  the 
obligee  does  any  act,  or  omits  to  do  any  act,  by 
which  the  terms  of  the  original  undertaking  are 
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varied,  the  obligors  are  exonerated  from  lia- 
bility. (10  Johns., 594,  595.)  Permitting  the  re- 
cognizance to  be  forfeited  by  his  non-appear- 
ance, precluded  all  defense.  Yet  there  was  a  de- 
fense. Barnes  neglected  for  4  years  to  call  for 
a  return  of  the  fi.  fa.  ;  and  in  the  meantime 
Bealls  failed.  Such  a  delay  discharged  the 
sheriff  from  liability.  People  v.  Stevens,  9 
Johns.,  72  ;  King  v.  Sheriff  of  Surrey ;  7  T.  R., 
452.  In  Rathbone  v.  Warren,  all  the  cases  upon 
this  point  are  ably  reviewed  by  the  late  Chief 
Justice.  He  says  "there  can  be  no  transaction 
with  the  principal  debtor,  without  acquainting 
the  surety  who  has  a  deep  concern  in  it.  You 
cannot  keep  him  bound,  and  transact  his  affairs 
without  consulting  him."  The  forfeiture  of  the 
recognizance  shut  out  the  defense  of  laches, 
and  worked  such  a  change  in  the  rights  of  the 
parties,  as  to  make  the  doctrine  of  Rathbone  v. 
Warren  applicable. 

Again  ;  the  plea  shows  that  no  default  has 
been  committed  by  Bealls,  for  which  Andrus 
has  been  made  liable.  The  recovery  was  for 
Andrus'  non-appearance  upon  the  recognizance 
as  is  confessed  by  the  demurrer.  Had  he  ap- 
peared on  the  return  of  the  attachment,  it  is 
shown  expressly  that  he  would  have  been  dis- 
charged. In  People  v.  Spraker,  18  Johns.,  391, 
it  is  said  that  the  recovery  upon  the  recogni- 
zance is  only  argumentatively  evidence  of  de- 
fault in  office  by  the  sheriff.  "  Equity  and  good 
faith  towards  the  bail  required  that  he  should 
have  appeared  and  saved  their  defense.  His 
own,  not  Bealls'  neglect,  was  the  occasion  of 
his  being  made  liable. 

SUTHERLAND,  J.,  at  first,  thought  the  second 
plea,  viz. :  of  notice  to  revoke,  &c. ,  a  good  one, 
and  that  the  facts  stated  operated  to  release  the 
defendants,  who  were  sureties;  though  he  held 
*the  third  plea  bad,  as  the  sheriff  was  [*7O3 
not  bound  to  defend  on  the  attachment. 

SAVAGE,  Ch.  J.,  and  WOOD  WORTH,  «7.,were, 
however,  against  both  pleas;  and, 

Judgment  was  for  tlie  plaintiff. 

Cited  in— 34  Am.  Dec.,  327. 
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Witnesses — Conviction  of  Treason,  Felony,  or  any 
Species  of  the  Crimen  Falsi,  Renders  Convict 
Incompetent — Competency  of  Principals,  Ac- 
complices and  Accessaries  Against  Each  Other 
— Implied  Promise  to  Pardon — Practice. 

It  is  the  nature  of  the  crime,  not  the  punishment, 
which  determines  whether  a  convict  is  an  admissi- 
ble witness. 

A  conviction  of  treason,  felony  or  any  species  of 
the  crimen  falsi,  renders  the  convict  incompetent  to 
testify. 

But  to  render  him  incompetent,  the  judgment  as 
well  as  the  conviction  must  be  proved. 

The  principal  is  a  competent  witness  against  the 
accessary. 

So  an  accomplice  is  admissible  as  a  witness  against 
his  co-partners  in  the  crime. 

But  an  accomplice  is  admissible  or  not  in  the  dis- 
cretion of  the  court:  and  when  admitted,  on  his 
making  a  full  disclosure,  is  entitled  to  a  recommen- 
dation for  pardon. 

A  motion  should  be  made  for  the  admission  of  an 
accomplice  to  testif  y,by  the  public  prosecutor ;  and 
the  court,  under  the  circumstances  of  the  case,  will 
admit  or  disallow  the  evidence,  as  may  most  effects 
ually  answer  the  purposes  of  justice. 

Semb.,  what  an  accomplice  states  under  oath 
against  his  associate  would  be  inadmissible  evidence 
against  himself,  on  account  of  the  implied  promise 
of  the  court  to  recommend  him  to  mercy. 

Where  one  was  convicted  by  verdict  of  murder, 
and  offered  as  a  witness  against  an  accessary  before 
the  fact,  but  appeared  to  have  been  the  leader  in 
perpetrating  the  crime,  he  was  rejected. 

An  accomplice  admitted  to  testify  of  one  crime, 
may,  though  he  behave  well,  be  prosecuted  for 
another  crime,  the  implied  promise  of  pardon  not 
extending  to  that.  And  it'  it  appear  that  he  is 
charged  with  any  other  felony  than  that  in  relation 
to  which  the  prosecutor  moves  for  his  admission  as 
a  witness,  this  fact,  of  itself,  will  be  a  sufficient 
ground  for  rejecting  him.  See  note  a  at  the  end  of 
this  case. 

Citations-Co.  Litt.,  6  A.  &  V.,  2 ;  Hale,  277 ;  Com. 
Dig.,  Testmoisne,  5 Bull.  N.  P.,  291 ;  PeakeEv.,  149 ; 
Bac.  Abr.  Ev.,  A,  «x  2  Wils.,  18  ;  Willes,  666 ;  2Salk., 
690 ;  2  Hawk.,  ch.  46 :  1  Phil.  Ev.,  16, 26,  30,  33 ;  1  Chit. 
Cr.  L.,  82,  600,  603,  769 ;  2  Stark.,  716 ;  1  Cowp.,  6, 8,  33, 
334,  335;  4  Burr.,  2283;  8  East,  77;  11  East.  309;  1 
Leach,  118, 120,  442,  467 ;  2  East,  P.  C.,  782 ;  IK.  L.  N. 
Y..  496;  Northamp.  Ass.,  1818:  Maidst.  Ass.,  1798; 
Cr.  Cir.  Comp.,  51 ;  L.  N.  Y.,  sess.  42,  ch.  51:  Leach's 
L.,  184 ;  35  Stark.  Ev.,  22,  23. 

ON  THE  evening  of  yesterday,  Aug.  2,  the 
District  Attorney  moved  the  court  that 
Jesse  Strang,  who  had  just  been  convicted  by 
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the  verdict  of  a  jury,  as  a  principal  in  the  mur- 
der of  which  Mrs.  Whipple,  the  prisoner  at  the 
bar,  now  stood  charged  as  accessary  before  the- 
fact,  should  be  brought  *up  and  exam-[*7O8 
ined  as  a  witness  on  the  part  of  the  prosecution. 
This  was  objected  to  by  the  prisoner's  counsel, 
and  it  was  agreed  that  the  question  should  be 
argued  and  considered  as  if  Strang  had  been 
called  to  the  stand,  and  declared  his  willing- 
ness to  be  sworn  and  examined. 

DUER,  Circuit  J.,  now  delivered  the  opinion 
of  the  court.  The  objections  urged  against  the 
motion  are:  1st.  That  Strang  having  been  con- 
victed of  an  infamous  crime,  is  an  incompe- 
tent witness.  2d.  That  if  competent,  he  ought 
not  to  be  admitted  to  testify,  inasmuch  as  be- 
ing an  accomplice  with  the  prisoner,  he  is  ad- 
missible only  from  necessity  or  policy,  at  the 
discretion  of  the  court,  and  would,  if  he  testi- 
fied, be  entitled  to  a  pardon. 

1.  The  disability  of  Strang  to  give  testimony 
is  urged,  in  the  first  place,  on  the  ground  of 
the  legal  infamy  resulting  from  his  conviction. 
This  infamy  was  formerly  held  to  arise  from 
two  sources,  a  conviction  of  certain  offenses, 
and  the  infliction  of  certain  penalties.  The 
mere  conviction,  properly  evidenced,  of  some 
crimes,  was  always  sufficient,  as  it  is  at  pres- 
ent, to  render  the  offender  infamous — whilst 
some  punishments  of  a  personally  degrading 
character,  had  also  the  same  effect,  whatever 
the  crimes  might  be  for  which  they  were  in- 
flicted. But  it  is  now  settled,  on  better  princi- 
ples, that  it  is  the  crime,  and  not  the  punish- 
ment, which  creates  the  infamy,  and  destroys 
the  competency  of  the  witness.  (Co.  Litt.,  6 
a,  b,  2  ;  Hale,  277  ;  Com.  Dig.,  Testmoisne,  5; 
Bull.  N.  P.,  291;  1  Leach,  442;  Peake  Ev., 
149;  Bac.  Abr.,  Ev.,  A,  6  ;  Willes,  666;  2 
Wils.,  18;  2Salk.,  690.) 

At  the  present  day,  therefore,  a  conviction 
of  treason,  or  felony,  or  of  any  species  of  the 
crimen  falsi,  will  incapacitate  the  party  con- 
victed from  giving  evidence  while  it  continues 
in  force,  without  regard  to  the  punishment  in- 
flicted. (Hawk.,  bk.  2,  ch.  46;  1  Phil.  Ev., 
16;  1  Chit.  Cr.  L.,  600,  and  authorities  cited. 
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In  order,  however,  to  urge  the  disability  with 
effect,  it  is  necessary  to  prove  the  record  of  the 
judgment  as  well  as  of  the  conviction.  The 
sentence,  says  Chitty,  must  be  produced  as 
well  as  the  conviction,  lest  any  objection 
should  have  defeated  it  on  arrest  of  judgment. 
7O9*]  And  the  admission  of  the  *witness 
himself  will  not  suffice,  without  a  copy  both 
of  the  judgment  and  the  conviction.  In  these 
positions,  the  other  most  approved  modern  ele- 
mentary writers,  Phillips  and  Starkie,  concur 
with  Chitty,  and  they  are  abundantly  support- 
ed by  the  authorities  to  which  they  severally 
refer.  (1  Phil.  Ev.,  26;  2  Stark.,  716;  1  Cowp., 
8;  4  Burr.,  2283;  8  East,  77;  11  East,  309.) 

So  that  Strang's  competency  as  a  witness  is 
not  affected  by  his  conviction  merely;  neither 
will  it  be  destroyed,  unless  that  conviction  be 
followed  up  by  judgment.  Nor  will  the  cir- 
cumstance of  his  being  an  accomplice  with  the 
prisoner,  as  the  principal  felon  in  that  murder 
to  which  she  is  charged  as  accessary,  vary  the 
general  rule  in  its  application  to  this  particular 
case. 

The  evidence  of  accomplices  has  at  all  times 
been  admitted,  either  from  a  principle  of  pub- 
lic policy,  or  from  judicial  necessity,  or  from 
both.  They  are,  n«  doubt,  requisite  as  wit- 
nesses in  particular  cases;  but  it  has  been  well 
observed,  that  in  a  regular  system  of  adminis- 
trative justice,  they  are  liable  to  great  objec- 
tions. "  The  law,"  says  one  of  the  ablest  and 
most  useful  modern  writers  upon  criminal  ju- 
risprudence, "  confesses  its  weakness,  by  call- 
ing in  the  assistance  of  those  by  whom  it  has 
been  broken.  It  offers  a  premium  to  treachery 
and  destroys  the  last  virtue  which  clings  to  the 
degraded  transgressor.  On  the  other  hand,  it 
tends  to  prevent  any  extensive  agreement 
among  atrocious  criminals,  makes  them  per- 
petually suspicious  of  each  other,  and  prevents 
the  hopelessness  of  mercy  from  rendering  them 
desperate."  (Chit.  Cr.  L.,  82,  603,  769;  Cowp., 
334,  336;  1  Leach,  118, 120.)  The  general  rule 
is,  that  a  person  who  confesses  himself  guilty 
of  a  crime,  is  a  competent  witness  against  his 
partners  in  guilt;  and  on  the  trial  of  an  acces- 
sary for  a  misdemeanor  in  receiving  stolen 
goods  under  the  statute,  the  principal  felon  is 
a  competent  witness;  the  statute  enacting  that 
the  accessary  may  be  proceeded  against,  al- 
though the  principal  felon  has  not  been  con- 
victed, and  whether  he  be  or  be  not  amenable 
to  justice.  (1  Leach,  467;  2  East  P.  C.,  782.) 
So,  under  another  clause  of  the  same  statute, 
7  l.O*]  we  have  held  *in  the  case  at  bar,  that 
the  accessary  may  be  proceeded  against,  al- 
though the  principal  has  not  been  sentenced; 
the  statute  enacting  that  if  the  principal  felon 
be  convicted,  the  accessary  may  be  proceeded 
against  in  the  same  manner  as  if  such  principal 
felon  had  been  attainted.  (1R.  L.  N.  Y.,  496.) 

In  cases  of  felony,  therefore,  the  principal  is 
a  competent  witness  against  the  accessary,  and 
instances  have  occurred  in  this  State  in  which 
they  have  been  admitted.  I  allude  particular- 
ly to  the  case  referred  to,  of  Jack  Hodges,  a 
negro,  which  occurred  in  the  year  1819,  before 
the  late  Mr.  Justice  Van  Ness,  at  a  special 
Oyer  and  Terminer  for  the  County  of  Orange, 
and  which  I  shall  hereafter  have  occasion  to 
state  more  at  large.  But  in  what  manner  and 
under  what  circumstances  are  accomplices 
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admitted  as  witnesses  against  their  associates? 
This  inquiry  brings  me  to  the  consideration  of 
the  second  objection  urged  by  the  counsel  for 
the  prisoner,  viz. : 

2.  That  Strang,  if  competent,  is  only  admis- 
sible at  the  discretion  of  the  court,  and  would, 
if  he  testified  the  truth,  be  entitled  to  a  pardon. 

The  practice  of  admitting  accomplices,  to 
give  evidence  against  their  associates,  was 
adopted  from  analogy  to  the  old  law  of  ap- 
provement; which  was,  when  a  prisoner,  ar- 
raigned on  a  capital  charge,  confessed  the  fact 
before  he  pleaded,  and  accused  his  coadjutors 
of  the  same  offense.  He  must  have  been  in- 
dicted and  in  custody,  and  have  desired  to  ac- 
cuse his  accomplices;  and  must,  likewise,  have 
discovered,  upon  oath,  not  only  the  particular 
offense  for  which  he  was  indicted,  but  all  trea- 
sons and  felonies  which  he  knew  of:  and  after 
all  this,  it  was  at  the  discretion  of  the  court  to 
assign  him  a  coroner,  and  admit  him  as  an  ap- 
prover or  not.  For  if,  upon  the  trial  of  the 
appeal,  it  appeared  that  he  was  a  principal,  and 
tempted  the  others,  the  court  might  reject  him. 
When  admitted,  it  must  have  appeared  that 
what  he  discovered  was  true  and  that  he  had 
discovered  the  whole  truth,  and  if,  on  the  trial, 
the  party  accused  was  acquitted,  judgment  of 
death  passed  against  the  approver  upon  his 
own  confession  of  the  indictment.  (Cowp., 
335  ;  Leach,  118.) 

*The  allowing  of  approvements,  [*711 
which  was  at  all  times  in  the  discretion  of  the 
court,  was,  from  the  mischiefs  and  inconven- 
iences attending  it,  at  length  superseded  by  the 
modern  practice  of  admitting  accomplices  to 
give  evidence  under  an  implied  promise  of  par- 
don, on  condition  of  their  making  a  full  and 
fair  confession  of  the  whole  truth  ;  that  is,  of 
all  the  offenses  about  which  they  might  be 
questioned,  and  of  all  their  associates  in  guilt. 

This  implied  promise  arises  from  the  consid- 
eration that  the  witness,  who  is  not  bound  to 
criminate  himself,  does  so  in  order  to  discover 
greater  offenders  ;  and  upon  performance  of 
the  condition  to  the  satisfaction  of  the  court, 
he  acquires  an  equitable  title  to  a  pardon.  The 
practice  in  England  is,  where  the  accomplice 
is  in  custody,  for  the  counsel  for  the  prosecu- 
tion to  move  that  the  accomplice  be  taken  be- 
fore the  grand  jury,  pledging  his  own  opinion 
after  a  perusal  of  the  facts  of  the  case,  that  his 
testimony  is  essential.  If.  however,  an  accom- 
plice be  taken  before  the  grand  jury  by  means 
of  a  surreptitious  order,  the  indictment  will 
still  be  valid,  as  it  seems  to  be  a  general  rule, 
that  the  means  by  which  evidence  was  obtained 
will  be  no  objection  to  the  evidence  itself.  And 
in  the  case  of  the  King  v.  Lee,  Northamp,  Ass., 
1818,  where  the  question  was,  whether  the  ac- 
complice who  had  been  taken  before  the  grand 
jury  could  legally  be  convicted,  the  judges 
were  of  opinion  that  he  might,  but  some  doubt- 
ed. (Leach,  L.,  184;  2  Stark.  Ev.-,  22,  23.) 

It  is  not,  however,  a  matter  of  course  to  ad- 
mit an  offender  as  a  witness  on  the  trial  of  his 
accomplices — not  even  after  he  has  been  so  al- 
lowed by  the  committing  magistrate,  or  exam- 
ined by  the  grand  jury  ;  but  a  motion  for  this 
purpose  must  be  made  by  the  counsel  for  the 
prosecution  ;  and  the  court,  under  all  the  cir- 
cumstances of  the  case,  will  either  admit  or 
disallow  such  evidence  as  may  mostly  effectu- 
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ally  answer  the  purposes  of  justice.  (Per  Bui- 
ler.  J.,  Maidst.  Ass..  1798;  Cr.  Cir,  Comp.,  51; 
1  Phil.  Ev.,  30,  83.) 

So  long  as,  by  the  policy  of  the  law,  accom- 
plices are  deemed  competent  witnesses  against 
their  fellows,  so  long  must  a  discretion  in  re- 
gard to  admitting  them  be  vested  somewhere 
7  12*]  *or  other  in  the  government.  It  could 
not,  consistently  with  the  nature  of  the  power, 
or  the  course  and  character  of  judicial  pro- 
ceedings, be  committed  to  the  chief  executive 
magistrate;  nor  could  it,  with  propriety,  be  in- 
trusted to  the  public  prosecutor,  or  any  other 
inferior  ministerial  officer  of  justice,  because, 
strictly  speaking,  it  is  the  exercise  of  a  high 
judicial  discretion,  and  the  reasons  for  vesting 
it  in  the  court,  rather  than  in  the  committing 
magistrate,  or  even  the  public  prosecutor,  is, 
that  the  admission  of  the  party  as  a  witness 
amounts  to  a  promise  by  the  court  of  a  recom- 
mendation to  mercy,  upon  condition  of  his 
making  a  full  and  fair  disclosure  of  all  the 
circumstances  of  the  crime.  In  the  case  of  The 
King  v.  Rudd,  reported  in  Cowp.,  331,  the 
prisoner  had  been  admitted  by  the  police  mag- 
istrate of  London,  as  a  general  witness  for  the 
Crown,  in  the  character  of  an  accomplice 
against  her  associates  as  to  all  forgeries  ;  and 
confessed  that  she  had,  on  compulsion,  signed 
one  of  three  bonds  suspected  to  have  been 
forged  by  her  coadjutors,  the  Perreaus,  and 
denied  having  any  knowledge  or  concern  in  re- 
gard to  the  other  two  bonds.  But  it  appeared 
on  the  trial  of  Robert  Perreau.  that  the  pris- 
oner had  confessed  herself  guilty  of  forging 
one  of  these  bonds  also,  and  that  her  associate 
was  innocent.  Upon  this  she  was  committed 
to  answer  the  forgery,  and  having  obtained  a 
habeas  corpus,  she  applied  to  the  Court  of  K. 
B.  to  be  admitted  to  bail;  but  she  was  refused, 
upon  the  ground  that  she  had  not  made  a  full 
and  fair  disclosure  of  all  she  knew. 

Ld.  Mansfield,  in  delivering  the  opinion  of 
the  court  on  that  occasion,  expressly  declared 
that  if  she  had  come  under  circumstances  suffi- 
cient to  warrant  the  court  in  saying  that  she  had 
a  title  of  recommendation  to  mercy.they  would 
bail  her  for  the  purpose  of  giving  her  an  oppor- 
tunity of  applying  for  pardon  ;  and  His  Lord- 
ship referred  with  approbation  to  a  case  of  an 
accomplice,  upon  trial  before  Mr.  J.  Gould, 
the  circumstances  of  which  he  stated  as  fol- 
lows :  "An  accomplice  made  a  fair  and  full 
discovery  to  the  satisfaction  of  Mr.  J.  Gould, 
who  tried  the  other  offenders  :  the  other  wit- 
nesses who  were  called  upon  their  trial,  proved 
the  identity  of  the  accomplice  by  the  descrip- 
7 13*]  tion  of  his  person,  but  failed  *astothe 
identity  of  the  other  offenders  ;  and  the  jury, 
because  they  doubted  as  to  the  guilt  of  the 
others,  acquitted  them.  The  counsel  on  the 
part  of  the  prosecution  then  contended  that  the 
accomplice  ought  to  be  tried ;  but  Mr.  J. 
Gould,  under  the  circumstances  of  the  case, 
was  of  a  contrary  opinion  ;  "  that  is,  he  held 
that  the  accomplice,  having  performed  the  con- 
ditions on  which  he  was  admitted  as  a  witness, 
although  he  had  failed  to  produce  the  convic- 
tion of  his  associates,  was,  nevertheless,  enti- 
tled to  a  recommendation  for  pardon  ;  and  he 
so  ruled,  as  Ld.  Mansfield  thought,  "very 
rightly." 

The  principle  deducible  from  the  cases,  un- 
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doubtedly  is,  that  an  accomplice,  although  a 
competent  witness  against  the  associates  and 
partners  of  his  guilt  is,  nevertheless,  only  ad- 
missible from  reasons  of  judicial  necessity  and 
policy,  and  in  furtherance  of  the  essential  ends 
of  public  justice.  And  the  question  always  ad- 
dresses itself  to  the  discretion  of  the  court;  not 
to  their  judgment  as  to  the  general  competency 
of  the  witness,  but  to  their  sound  legal  discre- 
tion, whether,  upon  a  full  consideration  of  the 
facts  and  circumstances  of  the  case,  he  shall 
be  permitted  to  testify  under  an  implied  prom- 
ise of  pardon,  which  vests  in  him  an  equitable 
title  thereto,  if  he  speaks  the  truth. 

That  there  have  been  cases  in  which  accom- 
plices have  been  thus  admitted,  is  not  denied; 
and  that  of  the  negro  Jack,  already  mentioned, 
is  one  of  them.  Jack  had  been  convicted  as  a 
principal  felon  in  the  murder  of  one  Richard 
Jennings,  and  before  sentence,  was  called  as  a 
witness  for  the  people  on  the  trial  of  David 
Conkling,  as  an  accessary  before  the  fact  to  the 
same  murder.  No  question  arose  as  to  his  com- 
petency, nor  does  it  distinctly  appear  from  the 
printed  report  of  the  trial,  that  any  motion  was 
made  on  the  one  side,  or  objection  on  the  other, 
as  to  the  character  and  circumstances  under 
which  he  was  called  to  testify.  He  seems  to 
have  been  admitted  by  universal  consent,  and 
it  was  even  proposed  by  the  counsel  for  the 
prisoner  that  he  should  be  examined  without 
oath  ;  but  the  learned  judge  who  presided  at 
the  trial,  directed  him  to  be  sworn,  and  admon- 
ished him  that  he  should  not  expect  or  hope 
for  pardon,  though  he  should  disclose  all  that 
he  knew.  But  whether  he  were  permitted  to 
*testify  by  consent  of  all  parties,  or  at  [*7 14 
the  discretion  of  the  court  alone,  is  not  mate- 
rial ;  he  testified  at  all  events  in  the  character 
of  an  accomplice,  and  it  is  very  clear  from  the 
circumstances  of  the  case  that  he  was  properly 
admitted.  They  were  these  :  David  Conkling 
and  James  Teed,  who  were  both  accessaries  be- 
fore the  fact  in  the  murder  of  Richard  Jen- 
ning,  were  brothers  in  law.  Teed  was  the 
nephew  of  the  deceased,  and  Conkling  had 
married  the  sister  of  Teed.  They  had  a  con- 
troversy with  Jennings  respecting  some  land 
in  which  the  latter  prevailed;  and  hence  an  ani- 
mosity arose  between  the  parties  which  event- 
uated in  the  murder  of  the  uncle.  To  effect 
this,  Jack,  who  was  the  servant  of  Conkling, 
was  used  as  an  instrument.  He  was  ignorant 
and  brutified,  both  from  his  condition  and  his 
habits.  Having  been  supplied  with  liquor,  to 
which  he  was  addicted,  and  bribed  by  the 
promise  of  a  large  sum  of  money,  and  a  safe 
conveyance  out  of  the  country  beyond  the  pur- 
suit of  justice,  he  undertook  and  partially  ac- 
complished the  work  proposed  to  him  by  his 
master  :  and  having  shot  the  deceased  without 
mortally  wounding  him,  and  having  been  pres- 
ent when  Jennings  was  dispatched  with  a  club 
by  one  Dunning,  another  of  his  associates,  he 
was  technically  a  principal  in  the  murder,  and 
as  such  he  was  indicted,  tried  and  convicted  : 
whilst  Conkling,  who,  together  with  Teed, 
was  a  chief  contriver  and  instigator  of  the 
whole  affair,  and  directly  interested  in  the  de- 
struction of  Jennings,  was  technically  an  ac- 
cessary ;  but  the  negro  had  not  much  more 
moral  agency  in  the  transaction  than  the  mus- 
ket in  his  hand  ;  and  his  moral  guilt,  in  com- 
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parison  with  that  of  his  master,  was  scarcely 
greater.  Under  such  circumstances  he  was 
called  and  admitted  as  a  witness  ;  and  on  his 
testimony,  corroborated  by  other  evidence,  was 
Conkling  as  well  as  Teed  and  Dunning  con- 
victed. The  two  latter  were  executed,  the  pun- 
ishment of  Conkling  was  commuted,  by  a  spe- 
cial Act  of  the  Legislature,  to  imprisonment 
for  life,  and  Jack  was  pardoned  on  the  like 
condition.  (L.  N.  Y.,  sess.  42,  ch.  51.) 

The  facts  of  this  case  are  more  familiar  to  me 
from  happening  to  have  had  the  honor  of  a  seat 
in  the  Assembly  at  the  time  the  bill  for  Jack's 
7 15*]pardon  was  pendingin  that  house;  *and 
although  Conkling  was,  upon  the  recommen- 
dation of  the  judge,  eventually  included  in  it, 
yet  Jack  had  been  previously  recommended  as 
entitled  to  pardon  .both  by  the  able  and  experi- 
enced judge  who  presided  at  the  trial,  and  by 
the  eminent  counsel  who  conducted  the  prose- 
cution.1 The  bill  was  framed  in  reference  to 
Jack's  peculiar  claim,  the  1st  section  contain- 
ing an  absolute  pardon,  and  the  2d  providing 
specially  for  his  confinement  in  the  State  Prison 
during  life  ;  and  I  well  remember,  that  when 
it  was  objected  that  the  judge  had  told  him 
that  he  must  not  expect  or  hope  for  pardon, 
urging  in  answer  to  it,  and  placing  my  vote 
for  the  bill  distinctly  on  the  ground  that  it  was 
not  in  the  power  of  the  court  to  limit  the  ope- 
ration of  the  law  ;  and  that  the  person  con- 
victed, having  performed  the  condition  on 
which  the  implied  promise  arose  on  the  part  of 
the  government,  was  entitled  to  a  pardon.  And 
this  doctrine  we,  unanimously,  believe  to  be 
the  established  law  of  the  land.  It  remains, 
therefore,  only  to  apply  it  to  the  case  at  bar. 

The  motion  now  made,  being  thus  addressed 
to  our  discretion,  is  to  be  regarded  in  the  same 
light  as  if,  instead  of  it,  the  public  prosecutor 
had  moved  the  court  to  suspend  sentence  upon 
Strang,  that  he  might  be  admitted  as  a  witness 
against  the  prisoner.  And  it  is  so  to  be  re- 
garded, because  his  competency  after  convic- 
tion rests  on  the  possibility  of  the  judgment 
against  him  being  arrested,  and  the  present  con- 
viction set  aside  for  irregularity  or  error.  It  is, 
moreover,  to  be  considered  as  if  Strang  had 
already  been  admitted  as  a  witness,  had  testi- 
fied for  the  people  on  the  present  trial,  in  the 
character  of  an  accomplice,  had  told  the  whole 
truth  to  the  satisfaction  of  the  court,  and  by 
himself  or  his  counsel  now  claimed  of  us  to 
suspend  the  sentence  of  the  law,  and  recom- 
mend him  for  pardon.  And  it  is  so  to  be  con- 
sidered, because  the  law  presumes  that  if  ad- 
mitted to  testify,  he  will  speak  the  truth.  Now, 
upon  what  principle  of  good  faith,  public  mor- 
ality, sound  policy,  substantial  justice,  equi- 
table right,  or  strict  law,  could  we  deny  this 
claim  ?  Suppose  him  admitted  to  testify  against 
the  prisoner,  and  she  acquitted  or  condemned, 
and  the  record  of  his  own  trial  to  be  removed 
716*]  *by  writ  of  certiorari  to  the  Supreme 
Court,  and  the  conviction  against  him  there  to 
be  quashed  for  error  or  irregularity  in  the  pro- 
ceedings ;  suppose  a  new  trial  granted  to  him, 
on  the  ground,  say,  of  the  improper  admission 
of  his  confessions  to  the  jailer  ;  or  if  this  be 
not  ground  of  exception,  as  not  appearing  on 
the  face  of  the  record,  suppose  the  proceedings 
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set  aside  upon  some  other  good  and  sufficient 
cause,  and  upon  the  new  trial  the  court  should 
be  of  opinion  against  admitting  those  confes- 
sions, and  the  district  attorney  should  then 
offer  evidence  of  his  confessions  made  whilst 
testifying  as  a  witness  against  the  prisoner ; 
would  not  the  counsel  of  Strang  insist  that  they 
could  not  be  given  in  evidence,  without  a  vio- 
lation of  public  faith  and  justice,  as  he  had 
been  induced  to  waive  the  protection  of  the  law, 
and  criminate  himself  only  as  the  consideration 
or  condition  of  an  implied  promise  of  recom- 
mendation to  pardon  from  the  court,  and  the 
equitable  claim  thence  resulting  to  the  mercy 
of  the  Executive?  Would  not  the  court  reject 
the  evidence  of  such  confessions  ?  Could  they 
be  admitted  consistently  with  the  letter  or  spirit 
of  any  rule  by  which  the  confessions  of  a  party 
are  admissible  against  him;  or  consistently  with 
our  oaths  to  administer  justice  impartially  ac- 
cording to  law  ?  We  think  not. 

It  may  be  objected,  however,  that  in  a  case 
like  the  present,  there  can  be  no  certain  assur- 
ance of  a  pardon  ;  inasmuch  as  the  power  of 
granting  pardons  is  vested  by  the  Constitution 
solely  in  the  Governor  ;  and  that  the  authority 
of  the  court  extending  no  farther  than  the 
recommendation,  it  must  after  all  rest  with  the 
Executive,  whether  that  recommendation  be 
complied  with  or  not.  This  is,  indeed,  true  ; 
but  it  by  no  means  follows  that  where  an  im- 
plied pledge  results  from  the  conduct  or  pro- 
ceedings of  a  co-ordinate  department  of  the 
government,  or  is  given  even  by  its  subordinate 
agents,  acting  in  good  faith  within  the  scope 
of  their  authority,  it  will  not  be  sanctioned  by 
the  Executive.  On  the  contrary,  the  legal  pre- 
sumption is,  that  the  public  faith  will  be  pre- 
served inviolate.the  law  respected,  and  an  equi- 
table claim  founded  upon  both,  ratified  and  al- 
lowed. Could  a  different  supposition  be  for  a 
moment  tolerated, this  court  would  nevertheless 
*be  bound  most  scrupulously  to  dis-  [*717 
charge  its  own  obligations  as  far  as  they  extend, 
and  as  far  as  we  have  power.  And  if  an  ac- 
complice perform  the  condition  on  which  he  is 
admitted  as  a  witness  for  the  people,  according 
to  its  spirit,  we  hold  ourselves  bound  in  duty 
and  in  conscience,  to  redeem  the  promise  which 
the  law  raises  in  his  favor,  to  the  very  letter. 
When  we  have  done  this  we  have  performed 
our  duty,  and  are  no  further  responsible  for  the 
consequences.  If  we  are  correct  in  these  prin- 
ciples, the  question  as  to  the  admission  of  Strang, 
is  reduced  to  the  simple  inquiry,  whether,  in 
the  sound  exercise  of  the  discretion  vested  in 
us,  we  believe  that  it  would  promote  the  ends 
of  public  justice  to  admit  him  as  a  witness  on 
this  trial,  and  thereby  entitle  him,  if  he  speak 
the  truth,  to  impunity,  in  the  event  even  of  the 
prisoner's  acquittal. 

It  has  already  been  observed,  that  we  are 
bound  to  presume,  that  if  admitted,  he  will 
speak  the  truth  ;  and  we  are  bound  to  presume 
further,  that  the  counsel  for  the  prosecution 
believe  that  he  will  do  so,  or  else,  certainly, 
they  would  not  have  called  him.  We  are,  there- 
fore, to  determine  whether,  in  the  exercise  of 
our  judicial  discretion,  we  ought,  under  the 
circumstances  attending  this  murder,  as  devel- 
oped on  the  trial  of  Strang  himself,  as  well  as 
on  this  trial,  to  promise  our  recommendation 
for  pardon  upon  the  chance  of  procuring  the 
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conviction  of  the  prisoner  at  the  bar.  Let  us 
examine  the  circumstances  of  this  case  in  refer- 
ence to  the  character  and  conduct  of  the  re- 
spective parties,  to  enable  us  the  better  to  de- 
cide this  question. 

From  the  evidence  before  the  court,  it  ap- 
pears that  Strang  is  the  son  of  a  respectable 
farmer  in  the  County  of  Dutchess.from  whence 
he  has  been  absent  some  time,  and  is  now  about 
thirty  years  of  age,  with  an  experience  of  the 
world  and  knowledge  of  mankind  not  usually 
acquired  even  at  that  age.  That  he  is  married 
and  has  deserted  his  wife.  That  he  is  natur- 
ally ingenious,  shrewd,  cunning,  cool,  resolute 
and  bold.  Not  deficient  in  the  information  and 
acquirements  usual  among  persons  of  his  con- 
dition, but  rather  superior  to  those  who  have 
enjoyed  no  greater  advantages.  He  entered  the 
7  1 8*]  ^family  of  Mr.  Van  Rensselaer,  where 
the  deceased  and  his  wife  boarded, about  twelve 
months  ago,  under  the  feigned  name  of  Joseph 
Orton,  and  represented  himself  as  a  single  man. 
In  this  character,  he  seduced  the  affections  of 
the  prisoner  and  won  her,  at  all  events,  to  the 
gratification  of  his  lust,  if  he  did  not  render  her 
subservient  to  his  more  guilty  and  treacherous 
purposes.  By  his  own  confession,  he  meditated 
the  murder  of  Mr.  Whipple  for  the  space  of  six 
months  before  its  perpetration.  It  is  proved 
that  the  prisoner  had  considerable  landed  estate 
in  her  own  right,  and  has  but  one  child,  a  boy 
of  about  eight  years  old,  to  inherit  it ;  and  that 
Strang  expressed  a  determination  to  have  her 
if  it  cost  him  his  life,  and  proposed  to  take  her 
off  with  him  to  Canada.  He  not  only  contrived 
but  executed  this  plan  in  its  most  fatal  part,  and 
but  for  his  detection,  might  have  succeeded  in 
the  whole  of  his  bloody  plot.  Whether  she  fur- 
nished the  money  knowingly  or  not,  he  bought 
the  rifle  ;  he  watched  the  opportunity,  seized 
it  with  promptness,  and  availed  himself  of  it 
with  adroitness,  deliberation  and  coolness;  and 
he  shot  the  man.  In  short,  he  appears  before  us, 
not  merely  as  the  technical,  but  as  the  real  prin- 
cipal in  this  foul  transaction;  nor  as  the  instru- 
ment of  the  prisoner  to  get  rid  of  the  only  ob- 
stacle to  her  guilty  pleasures  and  treacherous 
designs  ;  but  as  the  betrayer  of  her  virtue  and 
honor,  and  the  destroyer  of  her  husband,  in  or- 
der to  obtain  possession  of  her  property. 

Whilst,  on  the  other  hand,  she  appears  to 
have  been  married  to  the  deceased  at  a  very 
early  age,  entirely  in  pursuance  of  her  own 
inclinations.  She  is  not  now  more  advanced 
than  her  twenty-sixth  year  —  possessed  of 
beauty  and  fortune,  though  without  much 
education,  and  most  lamentably  defective  in 
principle.  Vain,  weak,  frivolous,  wanton  and 
inconstant  in  character ;  and  in  conduct  im- 
prudent, silly,  lewd,  presumptuous,  treach- 
erous, and  guilty  to  a  certain  extent  in  the  eye 
of  the  law ;  she  was  a  fit  instrument  in  the 
hands  of  an  artful  and  designing  villain,  but 
destitute  of  those  qualities  which  could  have 
swayed  the  mind  or  controlled  the  actions  of 
a  man  like  Strang,  or  of  any  other  with  whom 
she  might  have  had  illicit  intercourse.  Had 
719*]  the  case  *been  reversed,  and  she  pre- 
sented not  only  as  a  woman  destitute  of  prin- 
ciple and  profligate  in  manners,  but  of  greater 
experience,  more  strength  of  mind  and  energy 
of  character — ill  treated  by  her  husband,  or 
from  her  own  or  his  defects  of  temper  or  of 
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conduct  living  unhappily  with  him — cherish- 
ing the  wish,  and  expressing  the  determina- 
tion to  get  rid  of  him ;  had  such  a  woman  se- 
lected for  her  paramour  a  youth  of  inexperi- 
ence, and  by  the  seductions  of  her  person  and 
her  fortune  led  him  to  commit  the  murder ; 
had  the  intelligence  and  temptation  been  hers, 
the  weakness  and  the  folly  his ;  the  court 
would  not  have  hesitated  to  have  admitted  him 
as  a  witness  for  the  people,  and  on  his  full  and 
fair  disclosure  of  the  facts  to  have  recom- 
mended him,  as  we  must  then  have  done,  to 
mercy. 

But  as  the  matter  stands  before  us  we  have 
as  little  hesitation  in  rejecting  his  testimony  as 
an  accomplice,  for  we  could  never  consent  to 
recommend  him  for  pardon.  The  prisoner 
may  be  guilty  to  the  full  extent  of  the  indict- 
ment. She  is,  nevertheless,  to  be  presumed 
innocent  until  the  contrary  be  shown  beyond 
reasonable  doubt.  But  her  accomplice  has 
already  been  convicted,  and  now  awaits  his 
sentence ;  we  know  the  full  extent  of  his  guilt, 
and  know,  from  the  nature  of  things,  she  can- 
not be  more  guilty  than  he  is,  if  everything 
charged  be  proved  against  her.  Why,  then, 
should  we  select  her  for  punishment  in  pref- 
erence to  him  ?  Neither  her  age,  her  sex,  the 
circumstances  of  the  case,  the  essential  pur- 
poses of  justice,  or  the  moral  sense  of  mankind, 
would  justify  it.  But  suppose  her  innocent ; 
suppose  the  insinuations  against  her  in  Strang's 
confession  to  be  groundless,  and  everything 
that  he  may  have  sworn  to  before  the  grand 
jury  who  found  the  bill  against  the  prisoner 
at  the  bar  equally  unfounded  ;  and  even  with 
Strang's  testimony  she  should  be  acquitted  at 
the  trial ;  yet  if  the  court  believed  he  spoke 
the  truth,  and  he  should  insist  upon  his  claim 
to  our  recommendation,  it  would  be  difficult 
to  resist  it,  because  it  would  be  difficult  to  de- 
termine whether  the  verdict  of  the  jury  was 
rendered  upon  an  absolute  disbelief  of  the 
charge,  or  from  the  jury's  refusing  to  credit 
the  uncorroborated  testimony  of  the  accom- 
plice ;  and  thus  might  he,  the  only  guilty 
*party,  escape  punishment  by  the  sue-  [*72O 
cess  of  a  deep  laid  artifice  for  procuring  his 
admission  as  a  witness.  Or  suppose  her  guilty, 
but  acquitted,  not  from  a  disbelief  of  Strang's 
story,  but  from  a  proper  caution  in  the  jury  in 
not  giving  it  implicit  credit  when  uncorrobo- 
rated by  other  proof,  or  from  his  being  dis- 
credited on  other  legal  grounds  extraneous  to 
the  transaction  ;  yet  would  the  court  be  bound 
to  suspend  the  sentence,  and  recommend  him 
for  mercy,  and  thus,  though  the  prisoner  and 
himself  might  both  be  guilty,  yet  neither  would 
be  punished.  To  avoid  all  risk  of  this  sort, 
and  to  prevent  the  hazard  even  of  Strang's  es- 
cape, from  the  mere  chance  of  convicting  the 
prisoner,  we  should  deem  it,  upon  the  whole, 
discreet  to  exclude  the  testimony,  even  had  we 
less  doubt  in  regard  to  the  question  we  have 
discussed  than  we  profess  to  entertain.  For 
the  prisoner  is  entitled  to  the  benefit  of  every 
doubt  upon  points  of  law  as  well  as  upon  ques- 
tions of  fact.  But  we  are  satisfied,  both  upon 
principle  and  authority,  that  Strang,  standing 
before  us  convicted  as  an  accomplice  with  the 
prisoner,  can  only  be  admitted  to  testify  against 
her  at  the  discretion  of  the  court ;  and  from 
the  facts  and  circumstances  of  the  case  we  are 
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as  clear  that  it  would  be  an  improper  exercise 
of  that  discretion  to  admit  him,  and,  conse- 
quently, that  the  motion  to  that  effect  must 
be  denied. 

We  are  aware  of  the  responsibility  thrown 
on  us  upon  this  occasion.  But  this  court 
.shrinks  from  no  responsibility  cast  upon  it  by 
the  law.  Were  we  to  do  so  in  this  case,  we 
should  be  knowingly  guilty  of  a  dereliction  of 
duty,  and  thereby  violate  our  oaths.  We  are 
•aware,  too,  of  the  prejudice  and  excitement 
which  this  trial  has  produced,  and  which  has, 
in  some  measure,  manifested  itself  in  the  course 
•of  the  proceedings.  But  we  are  bound  to  re- 
sist prejudice  and  to  oppose  the  shield  of  the 
law  for  the  protection  of  the  weak,  and  re- 
press the  influence  and  operation  of  human 
passions  against  those  who  are  accused  before 
us.  Neither  the  voice  of  prejudice  nor  the 
tumult  of  excitement  must  be  heard  within 
these  walls.  We  sit  here  as  in  the  temple  of 
justice ;  and  in  our  administrations  at  her  altar 
we  look  not  for  the  applause  of  men,  but  seek 
721*]  the  favor  and  acceptance  of  the  *Deity . 
Next  to  the  approval  of  God  and  our  con- 
sciences we  are  emulous  of  the  esteem  of  the 
wise  and  good ;  and,  fallible  as  we  are,  we  are 
unconscious  on  this  occasion  of  being  influ- 
enced by  any  other  motive  than  that  of  faith- 
fully, impartially  and  firmly  administering  the 
law  ;  and  if  we  have  erred  in  the  conclusion 
at  which  we  have  arrived,  we  shall,  at  least, 
have  the  consolation  of  knowing  that  we  have 
•erred  on  the  side  of  mercy. (a) 

Motion  denied. 

Cited  in— 60  N.  Y.,  367 ;  64  N.  Y.,  52 ;  69  N.  Y.,  110 ; 
25  Am.  Rep.,  150;  5  Hun,  104 ;  2  Barb.,  223 :  3  Barb., 
597 ;  6T  Barb.,  551 ;  5  Park.,  127,  352 ;  4  McLean,  104 : 
3  Dill.,  277 ;  99  U.  S.,  603 ;  43  Wis.,  349 ;  41  N.  J.  L.,  18 ; 
40  Am.  Dep.,  724  (1  Rob.,  696) ;  32  Am.  Rep.,  177  (12 
Vroom.,  15). 

(a)  Though,  where  an  accomplice  admitted  on 
motion  as  a  witness  is,  if  he  conduct  himself  with 
propriety,  and  tell  the  truth,  entitled  to  a  recom- 
mendation by  the  court  for  a  pardon ;  yet  he  may 
be  prosecuted,  convicted,  and  sentenced  for  any 
•crime  other  than  the  one  concerning  which  he  is 
received  to  testify.  Thus,  where  the  accomplice 
was  received  at  the  assizes  as  a  witness  on  a  trial 
for  robbery,  he  was  prosecuted  and  convicted  at 
the  same  assizes  for  burglary :  and  held  well ;  the 
twelve  judges,  on  consultation,  holding  that,  in 
such  case,  it  rested  in  the  discretion  of  the  judge 
whether  he  would  recommend  the  witness  to  mercy. 
Rex  v.  Lee,  Russ.  &  Ry.  Or.  Cas.,  361.  So  where  the 
King's  evidence,  in  a  case  of  burglary,  turned  out 
.at  the  assizes  to  be  unworthy  of  credit,  and  he  was, 
at  the  same  assizes,  convicted  of  sheep  stealing,  and 
•sentenced,  but  the  sentence  respited  by  the  judge 
for  the  opinion  of  the  twelve  judges,  they  held  the 
conviction  right,  saying  the  carrying  the  sentence 
into  effect,  they  thought,  was  a  question  entirely 
for  the  discretion  of  the  judge  of  assize.  Rex  v. 
Brunton,  Russ.  &  Ry.  Cr.  Gas.,  454.  So  the  judges 
will  not,  in  general,  admit  an  accomplice  as  King's 
•evidence,  though  applied  to  for  that  purpose,  in 
the  usual  way,  by  the  counsel  for  the  prosecution, 
if  it  appear  that  such  accomplice  is  charged  with 
Any  other  felony  than  that  on  the  trial  of  which  he 
is  to  be  a  witness.  Resolved,  in  several  cases,  2 
•Carr.  &  P.,  411. 
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-Judgment  Creditor  may  Pile  Bill  Against  One 
to    Whom  Defendant  has  Loaned  Money  or 
9. 


Sold  Goods  on  Credit,  to  Defraud  Creditors — 
Other  Creditors  Need  not  be  Made  Parties — 
When  Respondent  Must  Pay. 

A  creditor  having  obtained  judgment  and  pro- 
cured hisfl.fa.  to  be  returned  unsatisfied,  may  file 
his  bill  against  a  debtor  of  the  defendant,  to  whom 
he  has  loaned  moneys  or  sold  goods  on  credit  for  the 
purpose  of  keeping  the  fund  out  of  the  reach  of  his 
(the  defendant's)  creditors ;  and  chancery  will  di- 
vert the  payment  from  the  defendant  to  his  credit- 
or so  filing  his  bill.  If  the  creditors  to  whom  the 
defendant  loaned  or  sold  are  privy  to  the  fraud, 
they  may  be  compelled  to  pay  immediately,  though 
their  debt  was  contracted  on  a  credit ;  but  if  not 
privy  to  the  fraud,  they  may  be  compelled  to  pay 
the  debt  to  the  execution  creditor  at  the  expiration 
of  the  credit. 

Where  there  are  several  judgment  creditors  of 
the  defendant,  holding  different  judgments,  they 
need  not  be  made  parties. 

The  issuing  and  returning  of  a.  ft  fa.  does  not  give 
a  lien  on  the  fund ;  but  the  filing  of  the  bill,  or  do- 
ing some  other  decisive  act  showing  an  intention 
to  pursue  the  fund. 

Citations— 20  Johns.,  554 ;  2  Atk.,  600;  3  Atk..  352. 
357;  2  Kent.  Com.,  358;  1  Hopk.,  59;  5  Cow.,  580;  7 
Johns.  Ch..  65 ;  4  Johns.  Ch.,  687 ;  5  Johns.  Ch.,  280. 

TIT  AL  WORTH,  Circuit  J.  The  defendant 
if  Pierce  was  indebted  to  the  complainants, 
severally,  in  sums  amounting  in  the  whole  to 
about  $2,500.  For  the  recovery  of  these  de- 
mands, the  complainants,  in  Aug. ,  1825,  com- 
menced suits  thereon  and  obtained  judgments 
in  February  thereafter.  During  the  pendency 
of  these  suits,  all  the  visible  property  of  Pierce 
was  levied  upon  by  executions  issued  on  judg- 
ments confessed  in  favor  of,  or  obtained  by 
other  creditors;  and  the  executions  on  the  com- 
plainants' judgments  have  been  returned  whol- 
ly unsatisfied.  During  the  pendency  of  the 
complainants'  suits,  Pierce  loaned  to  the  de- 
fendants, Elliott  and  Archibald,  between  $1,- 
100  and  $1,200,  for  three  years,  and  sold  to 
them  a  small  quantity  of  ribbons,  amounting 
to  $25.50.  Pierce  was  insolvent  at  the  time  of 
this  loan  ;  and  the  complainants  allege  that 
these  funds  were  put  into  the  hands  of  Elliott 
and  Archibald,  to  keep  the  same  beyond  the 
reach  of  his  creditors ;  and  have  filed  their 
bill  to  have  the  funds  in  question  applied  to 
the  satisfaction  of  their  judgments.  The  cause 
is  brought  to  hearing  on  bill  and  answer  ;  and 
the  questions  presented  for  the  consideration 
of  this  court  are  :  First,  whether,  under  the 
circumstances  of  the  case,  as  disclosed  in  the 
answers,  the  complainants  have  any  equitable 
claim  upon  the  fund  in  question  (vide,  2  R. 
S.,  173,  174),  and  secondly,  whether  the  prior 
judgment  creditors  are  entitled  to  a  preference 
and  ought  to  have  been  made  parties  to  this  suit. 

The  general  principles  of  equitable  jurisdic- 
tion, in  relation  to  property  of  debtors  in  the 
hands  of  third  persons,  have  been  so  recently 
and  so  ably  examined  and  discussed,  both  in 
chancery  and  in  the  Court  of  Errors  in  this 
State,  that  it  would  be  useless  for  me  to  go 
over  the  whole  ground  ;  and  *I  shall  [*723 
not  attempt  it.  I  shall  content  myself  with 
endeavoring  to  apply  the  doctrines  there  es- 
tablished, to  the  particular  circumstances  of 
the  case  now  under  consideration. 

The  case  of  Hodden  v.  Spader  in  the  Court 
of  Errors,  20  Johns. ,  554,  establishes  the  broad 
principle  that  courts  of  equity  have  power  to 
reach  the  property  of  a  debtor  which  has  been 
placed  in  the  hands  of  a  third  person  ;  and  to 
cause  the  same  to  be  applied  in  payment  of  the 
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demands  of  judgment  creditors,  who  are  una- 
ble to  obtain  satisfaction  thereof  by  the  ordi- 
nary process  of  courts  of  common  law  ;  and 
that  it  makes  no  difference  that  such  property 
was  put  out  of  the  reach  of  the  creditors  be- 
fore their  judgments  were  obtained.  The  opin- 
ion of  Judge  Wood  worth,  which  appears  to 
have  been  adopted  by  the  late  Ch.  J.  Spencer 
and  a  majority  of  the  Court  of  Errors,  in  that 
case,  carries  the  doctrine  so  far  as  to  embrace 
choses  in  action  and  public  stocks  belonging 
to  the  defendant.  And  certainly  the  case  of 
Taylor  v.  Jones,  2  Atk.,  600,  referred  to  in  that 
opinion,  and  Edgell  v.  Haywood,  3  Atk.,  352, 
which  appears  to  have  been  overlooked  by  the 
counsel  in  that  case,  are  authorities  for  saying 
that  property,  not  in  itself  liable  to  execution, 
if  placed  or  left  in  the  hands  of  third  persons, 
to  the  injury  of  the  creditor,  may  be  reached 
through  the  medium  of  a  court  of  equity. 
(See,  also,  2  Kent,  Com.,  358.) 

But  it  is  supposed  by  the  defendants'  coun- 
sel that  the  doctrine  of  Hodden  v.  Spader,  as 
laid  down  in  the  opinion  of  Judge  Woodworth, 
has  been  very  much  narrowed  by  the  decision 
of  the  late  Chancellor,  in  Donovan  v.  Finn,  1 
Hopk.,  59.  If  there  is  anything  in  that  decis- 
ion which  conflicts  with  the  opinion  of  the 
Court  of  Errors  in  the  former  case,  I  am  bound 
to  support  the  decision  of  the  Court  of  Errors, 
it  being  the  judgment  of  a  court  of  dernier  re- 
sort, to  the  adjudications  of  which  all  other 
courts  in  this  State  are  bound  to  submit.  It 
must  be  admitted  that  the  reasoning  of  Judge 
Woodworth  would  extend  the  jurisdiction  of 
courts  of  equity  much  beyond  what  the  late 
Chancellor  supposed  was  allowable  ;  while,  on 
the  other  hand,  the  reasoning  of  Chancellor 
Sanford  would,  undoubtedly,  restrict  the  ju- 
7  24*]  risdiction  *of  those  courts  within  much 
too  narrow  limits.  I  think,  with  the  late  Chan- 
cellor, that  in  an  ordinary  case,  free  from  all 
fraud  and  injustice,  this  court  ought  not,  on 
the  application  of  an  execution  creditor,  to  de- 
prive the  debtor  of  the  power  of  collecting  his 
debts.  There  must,  undoubtedly,  be  an  un- 
conscientious  exercise  of  that  power,  on  the 
part  of  the  debtor  ;  or  some  fraud,  collusion, 
injustice,  or  willful  neglect,  on  his  part,  to  col- 
lect and  apply  his  debts  and  choses  in  .action 
to  satisfy  his  creditors  ;  or  some  other  ground 
of  equitable  jurisdiction  in  relation  to  such 
debts  or  choses  in  action,  to  enable  execution 
creditors,  by  the  aid  of  a  court  of  equity,  to 
reach  and  apply  the  same  in  satisfaction  of 
their  judgments  and  executions.  In  the  case 
of  Donovan  v.  Finn,  it  is  manifest  the  Chancel- 
lor considered  the  legacy,  to  Finn,  merely  as 
an  ordinary  debt  due  from  the  executors.  It 
does  not  appear  that  any  fraud  or  collusion 
between  him  and  the  executors  was  admitted 
by  the  answer,  or  established  by  the  testimony 
in  that  cause.  It  was  a  mere  neglect  on  the 

Eart  of  Finn  to  collect  the  legacy  left  him  by 
is  brother  ;  perhaps  for  the  reason  suggested 
by  his  counsel,  that  he  was  unable  to  give  the 
requisite  security  to  the  executors  to  indemni- 
fy them  against  the  contingent  claim  alluded 
to  in  the  answer.  But  I  apprehend  there  was 
a  sufficient  ground  of  equitable  jurisdiction  in 
that  case,  not  alluded  to  by  the  Chancellor. 
The  executors  were  trustees,  in  relation  to 
whom  the  Court  of  Chancery  had  general  ju- 
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risdiction,  and  the  recovery  of  the  legacy  was- 
a  part  of  the  ordinary  jurisdiction  of  that  court. 
Edgell  v.  Haywood,  3  Atk.,  352.  Again  ;  the 
fact  that  a  legatee  was  not  able  to  procure  the 
requisite  security  to  indemnify  the  executors, 
would,  of  itself,  form  a  strong  ground  for  al- 
lowing the  execution  creditors  to  doit  for  him;, 
so  that  the  legacy  might  be  collected  and  ap- 
plied to  the  payment  of  his  honest  debts. 

Every  person  should  be  permitted  to  exer- 
cise the  most  liberal  and  extended  discretion 
as  to  the  time  and  manner  of  disposing  of  his 
property,  vesting  the  proceeds  thereof,  and  of 
collecting  his  debts;  provided  he  exercises  that 
discretion  fairly  and  honestly  in  reference  to- 
the  equitable  right  of  his  creditors,  to  be  paid 
out  of  the  same  ;  and  without  any  view  or  in- 
tention of  delaying,  hindering  or  preventing 
them  from  obtaining  *their  lawful  [*72o 
dues  and  demands.  But  wherever  he  exceeds 
these  limits  of  his  legitimate  authority  and 
power  over  his  property  and  funds  ;  wherever 
there  is  reason  to  believe  he  has  exercised  that 
power  with  intent  to  delay,  hinder  or  defraud 
those  who  have  a  claim  upon  that  property 
and  those  funds,  for  the  satisfaction  of  their 
just  demands,  such  exercise  of  power  becomes 
unconscientious  and  inequitable  ;  and  a  court 
of  equity  will  then  control  and  regulate  its  ex- 
ercise in  such  a  manner  as  to  compel  him  to  do- 
justice  to  his  creditors.  (Per  Savage,  Ch.  J., 
5  Cow.,  580.)  Such  an  unconscientious  exer- 
cise of  power,  by  the  debtor,  is  considered  a 
fraud  upon  his  creditor.  And  where  such  a 
fraud  has  been  actually  committed  by  a  debtor^ 
where  he  has  intentionally  placed,  or  even  left 
that  property  which  ought  to  have  been  de- 
voted to  the  payment  of  his  honest  debts,  in 
the  hands  of  a  third  person,  with  a  view  to- 
elude  the  justice  of  the  law,  and  this  court,  by 
its  ordinary  course  of  proceedings,  can  reach 
such  property  without  doing  injustice  to  any, 
it  does  not  deserve  the  name  of  a  court  of  equi- 
ty if  it  has  not  jurisdiction  to  afford  relief  to- 
me injured  creditors. 

From  the  facts  disclosed  in  the  answer  of  the 
defendants,  I  am  perfectly  satisfied  that  Pierce 
intended  to  put  the  money,  which  he  loaned 
to  Elliott  and  Archibald,  in  a  situation  where- 
he  could  have  the  use  and  benefit  thereof,  and 
still  keep  it  beyond  the  reach  of  his  creditors. 
At  the  time  he  loaned  this  large  sum  of  money 
to  them,  for  three  years,  he  knew  he  was  in- 
solvent. It  was  after  the  complainants  had 
commenced  suits  against  him  at  law  for  the  re- 
covery of  their  debts ;  he  had  suffered  the 
whole  of  his  visible  property,  which  cost  him 
between  $5,000  and  $6,000,  to  be  sold  under 
the  executions  of  favored  creditors,  for  less 
than  one  fourth  of  its  cost ;  when  he  had  in 
his  hands,  or  probably  could  have  raised,  upon 
Gate's  bill  of  exchange,  from  $1,500  to  $2,000;. 
and  he  had  removed  with  his  family  to  Og- 
densburgh,  for  the  purpose  of  being  within 
the  jail  limits.  He  loaned  the  money  to  be  in- 
vested in  a  store  of  goods  ;  the  interest  was  to- 
be  paid  to  him  annually;  and  he  was  employed 
as  the  clerk  in  the  store,  at  a  salary  of  $240  a 
year,  and  the  use  of  a  dwelling-house  for  him- 
self *and  family.  From  these  facts,  [*72fr 
can  there  be  any  doubt  of  his  intention  to  put 
his  funds  beyond  the  reach  of  the  executions- 
of  his  creditors,  while  he  secured  an  annual 
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income  therefrom  for  the  benefit  of  himself 
and  family  ? 

But  it  is  insisted  that  Elliot  and  Archibald 
were  bona  fide  borrowers  of  the  money;  with- 
out any  knowledge  of  the  fraudulent  intentions 
of  Pierce,  and  that  for  this  reason  the  com- 
plainants' bill  cannot  be  sustained  as  against 
them.  They  do,  indeed,  deny  that  they  had 
any  knowledge  of  the  concerns  of  Pierce  at  the 
time  they  received  the  money  ;  and  they  also 
swear  they  were  not  informed  as  to  the  extent 
of  his  debts  or  his  means  of  payment,  and  did 
not  then  know  that  he  was  insolvent.  There 
being  no  replication,  these  allegations,  in  their 
answer,  must  be  taken  as  true,  if  they  are  not 
contradicted  by  other  facts  admitted  by  them 
in  such  answer.  They  admit,  that  at  the  time 
they  received  the  money,  they  knew  that  Pierce 
had  broken  up  his  establishment  where  he  had 
been  trading  at  Rossie,  and  had  removed  with 
his  family  within  the  jail  limits  of  Ogdens- 
burgh  ;  they  knew  that  suits  had  been  brought 
against  him  by  the  U.  S.  for  heavy  penalties, 
for  alleged  violations  of  the  revenue  laws  ; 
they  knew  that  all  his  visible  property,  with 
the  exception  of  his  household  furniture,  had 
been  sold  on  the  executions  of  some  of  his 
creditors,  and  that  suits  were  also  pending 
against  him  for  debts  due  to  others.  This  cer- 
tainly was  sufficient  to  put  them  on  inquiry 
and,  if  the  cause  depended  on  this  question 
alone,  I  am  not  prepared  to  say  that  I  should 
consider  them  bona  fide  holders  of  this  money. 
With  all  these  facts  before  them  at  the  time 
they  dealt  with  Pierce,  and  other  facts  which 
must  have  been  within  their  knowledge,  if 
they  made  no  inquiries  as  to  his  concerns,  and 
as  to  his  ability  to  pay  his  debts  without  the 
aid  of  these  funds,  that  circumstance,  of  itself, 
is  certainly  calculated  to  throw  great  suspicion 
upon  the  transaction.  It  looks  very  much  like 
willful  and  intentional  ignorance,  which  is  a 
very  common  badge  of  fraud. 

In  the  view  I  have  taken  of  this  case,  it  is 
not  very  material  to  inquire  whether  Elliot  and 
Archibald  were  or  were  not  conusant  of  the 
fraudulent  intentions  of  Pierce.  The  whole 
727*]  *amount  is  still  in  their  hands  ;  and 
they  have  no  equitable  claim  upon  any  part 
thereof.  If  the  transaction  was  only  fraudu- 
lent on  the  part  of  Pierce,  and  Elliot  and 
Archibald  had  no  knowledge  of  the  intended 
fraud,  and  are  bona  fide  holders  of  the  fund, 
they  must  still,  in  equity,  be  considered  trust- 
ees for  the  benefit  of  the  execution  creditors. 
And  surely  there  cannot  be  any  hardship  or  in- 
justice in  requiring  them  to  pay  the  money  to 
those  creditors,  at  the  times  and  in  the  manner 
they  have  agreed  to  pay  the  same  to  Pierce. 
(Per  Wood  worth,  J.,  20  Johns.,  570.)  Justice 
and  equity  certainly  require  the  protection  of 
innocent  holders  of  property,  which  has  been 
fradulently  transferred  to  them,  or  placed  in 
their  hands  by  the  fraudulent  debtor,  without 
any  notice  of  his  intention,  and  without  fault 
on  their  part.  But  a  court  of  equity  will  never 
permit  a  shield  which  is  properly  interposed 
for  the  protection  of  a  bona  fide  holder  of  the 
fund,  to  be  improperly  used  for  the  benefit  of 
the  fraudulent  debtor.  If  a  fraudulent  debtor 
sells  his  property  to  a  bona  fide  purchaser,  who 
has  no  notice  of  the  fraudulent  intent,  he  will 
be  permitted  to  hold  the  property  ;  but  if  any 
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part  of  the  purchase  money  remains  unpaid, 
he  will  be  considered  in  equity  as  holding  such 
unpaid  purchase  money  for  the  benefit  of  those 
who  have  been  defrauded  by  the  sale.  Jewitt 
v.  Palmer,  7  Johns.  Ch.,  65. 

It  is  also  objected  that  there  are  other  judg- 
ment creditors  who  had  sued  out  executions 
prior  to  the  executions  of  the  claimants,  and 
who  are  entitled  to  a  preference  ;  and  that  they 
should  have  been  made  parties.  And  the  case 
of  McDermutt  v.  Strong,  4  Johns.  Ch.,  687,  is 
relied  upon  to  support  that  objection. 

It  is  a  sufficient  answer  to  this  objection, that 
it  does  not  appear  that  the  prior  executions 
have  been  returned  unsatisfied,  or  that  the 
property  levied  on  was  not  sufficient  to  pay 
them.  The  household  furniture  of  Pierce  was 
levied  on  by  those  executions,  but,  as  appears 
by  his  answer,  it  was  not  sold,  and  the  value 
of  it  is  not  stated.  For  aught  that  appears,  it 
might  have  been  sufficient  to  satisfy  the  bal- 
ance due  on  those  executions.  At  all  events, 
if  these  favored  creditors  have  chosen,  without 
a  sale,  to  abandon  any  part  of  the  tangible 
*property  of  the  debtor,  which  they  [*728 
had  seised  under  their  executions,  neither  law 
nor  justice  will  permit  them  to  resort  to  the 
equitable  fund,  claimed  in  this  suit,  to  the  ex- 
clusion of  the  complainants.  It  does  not,  there- 
fore, appear  by  the  pleadings  in  this  case,  that 
there  are  any  creditors,  except  the  complain- 
ants, who  are  in  a  situation  to  come  into  this 
court  to  obtain  payment  out  of  this  fund.  But 
I  apprehend  the  principle  contended  for  by  the 
defendants  is  not  correct,  even  if  it  did  appear 
in  this  case  that  the  prior  executions  had  been 
returned  unsatisfied.  In  the  case  of  McDurmutt 
v.  Strong,  after  the  plaintiffs  had  proceeded  to 
judgment  and  execution  at  law,  and  the  sher- 
iff had  returned  that  he  could  not  raise  the 
money  thereon,  they  filed  their  bill  in  chan- 
cery, to  have  their  debts  satisfied  out  of  the 
fund  in  the  hands  of  the  trustee  ;  and  their 
suit  in  chancery  had  actually  been  pending 
several  months  before  the  debtor  was  dis- 
charged under  the  Insolvent  Act,  and  made  the 
assignment  to  the  defendants,  under  which 
they  claimed  the  trust  fund,  for  the  benefit  of 
the  creditors  of  the  insolvent,  generally.  The 
complainants  in  that  case  had  also  given  pre- 
vious notice  to  the  trustee  that  they  intended 
to  look  to  the  trust  fund  to  satisfy  their  judg- 
ments. And  the  Chancellor,  under  those  cir- 
cumstances, very  justly  decided  that  the  com- 
plainants, by  their  legal  diligence,  had  ac- 
quired a  specific  lien  upon  the  fund,  and  which 
entitled  them  to  a  perference.  It  is  evident, 
from  the  report  of  that  case,  that  the  Chancellor 
did  not  consider  the  issuing  of  the  execution, 
merely,  as  giving  any  priority  ;  for  the  execu- 
tion of  one  of  the  plaintiffs  was  issued  in  May, 
and  that  of  the  others  in  June  ;  and  yet  the  de- 
cree directs  that,  if  the  fund  is  not  sufficient  to 
satisfy  both  judgments,  it  shall  be  distributed 
among  the  complainants  ratably,  in  proportion 
to  the  amount  due  to  each. 

Where  the  property  has  not  been  levied  on 
by  the  execution,  or  where  it  is  of  such  a  nat- 
ure that  it  never  could  have  been  levied  upon, 
or  reached  by  an  execution  at  law,  the  return 
of  the  execution  unsatisfied,  will  not,  of  itself, 
give  the  creditor  a  specific  lien  upon  the  trust 
property,  or  choses  in  action  of  the  debtor.  He 
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must  follow  up  his  execution  by  the  com- 
mencement of  a  suit  in  equity  ;  or,  at  least, 
729*]  must  give  notice  *of  his  claim, and  of  his 
intention  to  pursue  the  trust  fund ;  or  do  some 
decisive  act,  showing  such  intent,  before  he 
can  be  considered  as  having  a  specific  lien. 
The  creditors  whose  legal  diligence  has  con- 
tinued to  pursue  the  property  of  the  defendant 
in  this  court,  are  entitled  to  a  preference  as 
the  reward  of  their  vigilance.  In  Edgett  v. 
Haywood.  Ld.  Chancellor  Hardwicke  says : 
"  The  court  does  not  proceed,  in  this  case,  on 
the  ground  of  a  specific  lien,  but  only  con- 
siders it  a  part  of  the  property  of  the  debtor, 
which  the  creditor  cannot  come  at  without  the 
aid  of  this  court.  If,  therefore,  after  judgment, 
or  even  after  the  fieri  facias,  the  debtor  had 
assigned  this  bonafide,  and  for  a  valuable  con- 
sideration, and  without  notice,  it  would  be 
good,  and  prevail  against  this  creditor.  But 
after  a  bill  brought,  and  Its  pendens  created  as 
to  this  thing,  such  assignment  could  not  pre- 
vail." (3  Atk.,  357.)  So  in  Spader  v.  Davis, 
5  Johns.  Ch.,  280,  even  the  holder  of  the  fund, 
under  an  assignment  which  was  fraudulent  in 
law,  was  only  held  accountable  for  so  much 
thereof  as  remained  in  his  hands  at  the  time 
of  the  commencement  of  the  suit  in  chancery. 
And  certainly  there  can  be  no  more  injustice 
in  considering  the  commencement  of  the  first 
suit  in  equity,  by  an  execution  creditor,  as 
giving  him  a  preference  there,  than  there  is  in 
giving  a  preference  to  the  creditor  who  has  ob- 
tained a  specific  lien  upon  the  property  of  his 
debtor,  by  a  prior  seizure  on  his  execution  at 
law.  If  the  creditor  whose  execution  is  first 
returned  unsatisfied,  pursues  the  race  of  legal 
diligence,  by  the  commencement  of  a  suit  here, 
he  will  obtain  the  reward  of  his  vigilance  ;  but 
if  he  abandons  the  pursuit,  or  lingers  on  the 
way  before  he  has  obtained  a  specific  lien,  he 
has  no  right  to  complain  that  the  plaintiff,  in 
a  subsequent  execution,  has  gained  a  prefer- 
ence by  superior  vigilance.  And  where,  as  in 
this  case,  the  creditor  in  the  prior  execution 
makes  no  claim  upon  the  equitable  fund,  surely 
the  fraudulent  debtor,  or  the  trustees  who 
have  no  interest  in  the  question,  should  not  be 
permitted  to  make  such  an  objection. 

I  shall,  therefore,  decree  that  Elliot  and 
Archibald  pay  to  the  complainants  the  amount 
of  the  note  given  by  them  to  Pierce,  together 
with  the  interest  thereon,  at  the  times  and  in 
73O*]  *the  manner  prescribed  therein  for 
such  payments  ;  and  also  pay  to  the  complain- 
ants the  sum  of  $25.50,  due  for  the  ribbons  re- 
ceived of  Pierce,  and  the  whole  to  be  applied 
towards  the  satisfaction  of  the  judgments  of 
the  respective  complainants,  ratably — first  re- 
taining out  of  the  same  their  costs  of  this  suit, 
to  be  taxed.  And  under  the  particular  circum- 
stances of  this  case,  Elliot  and  Archibald  will 
not  be  charged  with  the  costs  of  the  complain- 
ants, or  permitted  to  retain  their  own  costs  out 
of  the  trust  fund. 

Decree  accordingly. (a) 

Cited  in-1  Paigre,  1TO ;  Clarke.  592 ;  2  Sandf .  Ch., 
512 ;  31  N.  Y.,  638 ;  48  N.  Y.,  19 ;  36  Barb.,  22  :  4  Bos., 
482;  2  Rob.,  465;  3  Leg.  Obs..  373;  64  Mo.,  292;  48  Ind..  79. 

See— 4  Sandf.,  711. 

(a)  For  a  further  examination  of  this  question  in 
the  English  courts,  and  a  review  of  the  case  of 
Edg-ell  v.  Haywood,  3  Atk.,  352,  see  Otley  v.  Lines, 
7  Price  Exch.,  274. 
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MILLER'S  CASE. 

Whether  the  Power  to  Grant  Reprieve*  is  Ex- 
clusive in  the  Governor— Or  Whether  the  Courts 
of  Oyer  and  Terminer  May  Exercise  the  Power 
of  Granting  Temporary  Reprieves — Corre- 
spondence Between  Governor  Clinton  and  Judge 
Edwards. 

Whether  in  this  State,  a  Court  of  Oyer  and  Term- 
iner having:  sentenced  a  malefactor,  upon  convic- 
tion before  them,  to  capital  punishment,  have 
power,  after  they  have  adjourned,  on  being  after- 
wards, upon  further  examination,  convinced  of  his 
innocence,  to  suspend  his  execution  or  grant  a  re- 
prieve, till  the  case  can  be  laid  before  the  pardoning 
power,  quaere. 

By  the  common  law,  the  judges  may  reprieve, 
even  after  adjournment ;  and  the  only  question  is, 
whether  this  power  be  wanting  here  either  from 
the  frame  and  principle  of  our  government,  or  is 
impliedly  denied  or  withheld  by  the  Constitution. 
But  vide,  2  R.  S.,658. 

This  question  examined  upon  the  Constitution, 
upon  principle  and  authority,  in  a  correspondence 
between  Clinton,  Governor,  and  Edwards,  Circuit, 
J.,  President  of  the  Oyer  and  Terminer,  of  the  City 
of  N.  Y.,  in  a  case  stated,  wherein  that  court  had 
reprieved  the  capital  execution  of  a  prisoner  after 
sentence. 

Citations— 2  Dyer,  205 ;  4  Bl.  Com.,  394:  1  Hale.  P. 
C.,  368 ;  1  Chit.  C.  L.,  617 ;  1st  ed.,758 ;  2  Hawk.  P.  C., 
51.  sec.  8  ;  2  Hale,  415. 

ALBANY,  5th  February,  1828. 

SIR — I  received  in  due  season  from  you,  as 
Presiding  Judge  of  a  Court  of  Oyer  and 
Terminer,  held  in  and  for  the  City  and  County 
of  New  York,  minutes  of  the  trial  of  William 
Miller,  on  the  10th  of  December  last,  for  the 
murder  of  David  Ackerman,  by  which  it  ap- 
pears that  he  was  duly  convicted  of  the  crime, 
and  sentenced  to  be  executed  on  the  26th  of 
January  last.  After  an  attentive  persual  and 
deliberate  consideration  of  this  and  the  accom- 
panying documents,  and  of  the  papers  sent  up 
by  Mr.  E.  King,  one  of  the  counsel  assigned 
for  the  prisoner  by  the  court,  and  several  con- 
ferences with  Mr.  R.  Emmet,  the  other  coun- 
sel, I  came  to  the  same  conclusion  with  the 
court  and  jury,  that  the  prisoner  was  guilty, 
and  that,  therefore,  the  Executive  ought  not 
to  interfere  *in  his  favor.  Thisdecision  [*731 
I  communicated  to  Mr.  Emmet  on  the  morning 
of  the  19th  ultimo,  as  my  definitive  determina- 
tion. Shortly  after,  on  opening  some  letters 
on  my  table,  I  found  a  communication  from 
you,  and  a  duplicate  relative  to  this  subject,  in 
which  you  announced  a  change  in  your  views, 
and  assigned  your  reasons.  I  then  mentioned 
to  Mr.  Emmet  that  I  would  look  over  your  com- 
munication and  reconsider  the  case,  and  in- 
form him  of  the  result  on  Monday  ;  at  which 
time  I  told  him  that  I  could  not  reconcile  it 
with  my  sense  of  duty,  and  my  views  of  the 
subject  to  interpose,  either  by  a  change  or  re- 
mission of  the  punishment,  and  that  the  law 
must  take  its  course.  On  the  same  evening  I 
wrote  a  letter  of  a  similar  import  to  the  Rev. 
Mr.  Stanford,  chaplain  of  the  prison,  in  an- 
swer to  one  received  from  him,  so  that  the  con- 
vict might  be  prepared  as  far  as  possible  for 
the  awful  fate  that  awaited  him.  On  the  even- 
ing of  Jan.  27,  I  received, to  my  great  surprise, 
a  letter  from  you,  informing  me  that  the  Court 
of  Oyer  and  Terminer  had  considered  it  their 
duty  to  reprieve  the  convict  until  the  16th  of 
this  month.  On  taking  the  subject  into  con- 
sideration, I  have  no  doubt  that  the  court,  with 
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pure  motives,  mistook  their  powers  ;  and  my 
only  object  in  making  this  declaration  is  to  pre- 
vent the  act  to  which  lexcept  from  being  drawn 
into  precedent.  The  Constitution  intrusts  the 
Governor  with  power  over  reprieves  and  par- 
dons, and  I  think  that,  from  the  very  terms,  it 
is  exclusive.  The  power  claimed  in  this  case 
by  the  court  over  which  you  preside,  has  never 
been  exercised  before  in  this  country  ;  it  is  in- 
compatible with  the  arrangements  of  our  gov- 
ernment, against  the  Constitution,  and  preg- 
nant with  the  most  mischievous  results.  It  has 
been  claimed  in  extraordinary  cases  by  the 
judges  in  England;  but  the  great  commentator 
who  concedes  it,  qualifies  the  concession  by 
saying  that  it  is  rather  by  common  usage  than 
of  strict  right.  The  judges  are  emanations  of 
the  regal  power  ;  and  even  the  King  himself, 
in  his  regal  office,  though  not  in  person,  is  al- 
ways present  in  the  eye  of  the  law,  in  all  his 
courts.  Our  government  is  divided  into  three 
great  departments — legislative,  executive  and 
732*]  judicial.  Our  judiciary,  *as  well  as 
the  others,  must  look  for  its  powers  in  the 
grants  of  the  Constitution.  Now  it  must  be  ad- 
mitted that  the  power  that  reprieves  or  par- 
dons.is  an  executive  power  expressly  delegated : 
and  however  it  may  be  represented  in  Hale, 
Hawkins  and  Blackstone,  they  can  be  of  no 
authority  on  this  ocasion.  There  may  be  emer- 
gent cases  in  which  reprieves  or  pardons  ought 
to  be  granted — in  cases  of  pregnancy,  insanity, 
or  unexpected  discovery  of  innocence.  In  these 
cases,  if  the  executive  power  cannot  operate,  in 
all  probability,  the  sheriff,  relying  on  the  jus- 
tice of  his  country,  might  take  the  risk  upon 
himself,  and  without  any  pretense  of  authority, 
exercise  mercy  upon,  indeed,  an  awful  respon- 
sibility. But  this  case  is  a  different  one  ;  it  is 
a  claim  of  right ;  and  the  pernicious  conse- 
quences to  which  it  may  lead  are  obvious. 
There  is  a  Court  of  Oyer  and  Terminer  in  every 
county,  and  there  are  56  counties.  Admit  the 
power  over  reprieves  to  be  in  56  courts;  admit 
that  these  courts  are  more  or  less  trustworthy, 
more  or  less  liable  to  deception  ;  may  they  not 
in  many  cases  prostrate  justice,  and  adopt 
measures  of  the  most  injurious  tendency.  The 
power  of  the  Executive  may  be  completely  over- 
thrown in  this  respect ;  for,  if  a  court  may  re- 
spite for  a  day,  they  may  for  a  year  ;  and  if  on 
the  exhibition  of  new  testimony,  they  may  try 
over  a  criminal,  and  declare  him  innocent, 
whom  before  they  had  pronounced  guilty, 
and  act  as  a  respiting  power,  there  will  be  no 
certainty  in  punishment ;  a  virtual  pardoning 
power  will  be  established  in  each  county,  in- 
stead of  one  express  pardoning  power  for  the 
whole  State!  And  if  the  judiciary  be  exposed 
to  sudden  and  powerful  attempts  on  his  hu- 
manity, as  is  probable  in  the  present  case,  to 
suspend  the  sentence  of  the  law,  what  must  be 
the  effect  on  the  Executive,  when  it  comes 
before  him,  backed  by  judicial  authority — a 
prevalent  sentiment  against  the  punishment  of 
death  ;  a  reluctance  in  the  firmest  minds  to  ac- 
cede to  it;  plausible  reasons  for  a  milder  course; 
and  conflicting  opinions  about  the  right  of  in- 
fiction  after  an  intermeddling  with  the  sen- 
tence? Will  not  the  Executive,  in  almost  every 
case,  be  compelled  to  change  the  punishment  ? 
And  in  the  present  instance,  which  has  been 
pronounced  by  the  judges  and  jury  the  crime 
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of  murder,  and  which  I  may  *still  be-  [*733 
lieve  so,  with  all  due  deference  to  the  opinion 
of  the  court,  I  am  compelled  by  the  extraordin- 
ary circumstances,  embarrassments  and  per- 
plexities attending  it,  to  interfere  with  a  con- 
ditional pardon — and  as  the  course  to  which  I 
except  is  obnoxious  to  so  many  objections,  and 
may  be  productive  of  so  many  evils,  and  is 
without  precedent,  so  I  sincerely  hope  that  It 
may  be  without  imitation. 

I  have  the  honor  to  be,  &c. , 

DE  WITT  CLINTON. 
The  Hon.  Judge  EDWARDS. 
Gov.  Clinton  dying  intermediate  the  date  of 
his  letter  and  the  following  reply,  was  succeed- 
ed by  the  Lieut. -Governor,  to  whom  Judge  Ed- 
wards' letter  was,  therefore,  addressed  : 
To  the  Honorable  NATHANIEL  PITCHER,  Lieu- 
tenant Governor  of  the  State  of  New  York. 
NEW  YORK,  22d  February,  1828. 
SIR — On  the  day  ensuing  the  death  of  His 
Excellency,  the  late  Governor  Clinton,  I  re- 
ceived by  the  mail  a  letter  from  him,  respect- 
ing the  proceedings  of  the  judges  of  the  Court 
of  Oyer  and  Terminer  in  this  city,  in  repriev- 
ing, for  three  weeks,  William  Miller,  who  was 
under  sentence  of  death.  The  Albany  Argus, 
which  was  received  by  the  same  mail,  con- 
tained a  copy  of  the  letter,  and  from  an  accom- 
panying note  to  the  editor,  I  presume  it  was 
published  by  the  authority  of  His  Excellency.  I 
forthwith  prepared  an  answer,  but  before  it 
was  sent  received  the  melancholy  intelligence 
of  his  death.  As  his  letter  proceeded  from  the 
Executive  Department  of  the  Government, and 
complained  of  an  encroachment  upon  its  powers 
by  the  judges  of  the  Court  of  Oyer  and  Term- 
iner, I  conceive  it  to  be  my  duty  to  state  to 
you,  as  the  present  Executive  of  the  State,  the 
views  entertained  by  the  judges  respecting 
their  power,  and  the  facts  which  induced  them 
to  exercise  it  in  the  case  in  question. 

Under  the  peculiarly  delicate  and  painful 
circumstances  in  which  I  find  myself  placed, 
in  consequence  of  the  lamented  death  of  His 
Excellency,  I  shall  endeavor  to  confine  myself 
simply  to  such  an  exposition  as  I  conceive  nec- 
essary to  relieve  *the  judges  from  the  [*734 
imputation  of  having  acted  illegally  or  indis- 
creetly. 

I  cannot  but  regret  that  His  Excellency  did 
not  seek  a  full  exposition  of  the  views  of  the 
judges,  before  he  proceeded  to  the  length  of 
protesting  against  their  acts;  and  above  all,  be- 
fore he  gave  such  a  protest  to  the  press.  Public 
discussions  between  different  departments  of 
the  government  have  a  pernicious  tendency, 
and  ought  never  to  be  resorted  to  when  they 
can  be  avoided  consistently  with  a  due  regard 
to  the  public  wellfare.  This,  however,  is  a 
painful  subject,  and  I  should  not  have  said  so 
much,  but  from  the  conviction  that  my  duty 
to  the  people  and  to  my  station  would  not  jus- 
tify me  in  saying  less.  Were  this  whole  sub- 
ject one  which  concerned  myself  alone,  pro- 
priety perhaps,  under  the  peculiar  circum- 
stances, would  require  that  I  should  be  silent ; 
but  as  it  involves  a  point  of  law,  which  I  con- 
ceive to  to  be  of  vital  importance  ;  and  as  it 
affects  the  respectability  of  an  important  judi- 
cial tribunal,  whose  conduct  has  been  publicly 
arraigned  by  the  late  Chief  Magistrate,  silence 
on  my  part  would  be  reprehensible. 
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His  Excellency  stated  that  on  the  \Qthultimo 
he  received  a  letter  from  me,  in  which  I  an- 
nounced a  change  in  my  views  as  to  the  guilt 
of  the  prisoner,  and  assigned  my  reasons ;  that 
thereupon  he  mentioned  to  Mr.  Emmet,  one 
of  the  counsel  for  the  prisoner,  that  he  would 
look  over  my  communication  and  reconsider 
the  case,  and  inform  him  of  the  result  on  Mon- 
day ;  at  which  time  he  told  him  that  he  could 
not  reconcile  it  with  his  sense  of  duty  and  views 
of  the  subject,  to  interpose  ;  and  on  the  same 
evening,  wrote  a  letter  to  that  import  to  the 
Rev.  Mr.  Stanford,  Chaplain  of  the  Prison.  He 
then  proceeds  to  remark,  that  on  the  evening 
of  the  27th  of  January  he  received,  to  his  great 
surprise,  a  letter  from  me,  informing  him  that 
the  court  had  considered  it  their  duty  to  re- 
prieve the  convict  until  the  16th  of  this  month. 

All  this  seems  to  import,  what  His  Excel- 
lency could  not  have  meant,  that  the  judges  had 
reprieved  the  prisoner  with  the  knowledge  of 
the  fact  that  the  Governor  had  refused  to  in- 
terfere after  he  had  received  my  letter,  and  was 
fully  possessed  of  all  the  facts  in  the  case.  Now, 
735*]  in  the  letter  in  which  I  *informed  him 
of  the  reprieve,  I  stated  some  very  important 
additional  facts,  and  informed  him,  at  the  same 
time,  that  the  judges  had  no  information  of  his 
having  received  that  letter,  either  from  His 
Excellency,  or  from  any  other  source,  and  that 
as  well  from  other  circumstances,  as  from  the 
non-acknowledgment  of  it  by  His  Excellency, 
the  judges  were  of  opinion  that  he  had  not  re- 
ceived it.  Even  in  his  letter  to  Mr.  Stanford, 
he  made  no  mention  of  his  having  been  recom- 
mended to  mercy  by  me,  or  of  the  receipt  of  my 
letter.  That  the  non-acknowledgment  of  an 
official  letter  so  nearly  concerning  the  life  of  a 
human  being,  alone  warranted  the  conclusion 
that  it  had  not  been  received,  will  not  be  ques- 
tioned. 

The  question  in  issue  is  simply  whether  the 
judges  have  power  of  granting  reprieves  to  such 
time  (and  such  lime  only)  "as  is  necessary  to 
give  room  to  apply  to  the  Executive  for  either 
an  absolute  or  conditional  pardon,"  when  it  is 
apparent  that  injustice  would  be  done  by  suf- 
fering a  sentence  to  be  executed.  Upon  a  thor- 
ough examination  of  the  authorities,  it  appears 
to  me  that  the  law,  true  to  the  merciful  spirit 
which  pervades  it,  does,  under  such  circum- 
stances, make  it  the  bounden  duty  of  the  judges 
to  interfere. 

In  the  reign  of  Queen  Elizabeth,  the  ques- 
tion was  submitted  to  the  King's  Bench,  wheth- 
er the  justices  of  assize  could,  after  the  session 
had  adjourned,  lawfully  command  the  sheriff 
to  respite  the  execution  still  longer;  and  by  the 
opinion  of  all  the  justices,  the  order  for  further 
respite  was  adjudged  good  enough,  and  they 
said  that  the  custom  of  the  realm  had  always 
been  so.  (2  Dyer,  205.) 

Blackstone  says,  that  "reprieves  may  be  first 
ex  arbitrio  judicis  either  before  or  after  judg- 
ment ;  as  when  the  judge  is  not  satisfied  with 
the  verdict,  or  the  evidence  is  suspicious,  &c., 
or  any  favorable  circumstances  appear  in  the 
criminal's  character,  in  order  to  give  room  to 
apply  to  the  Crown  for  either  an  absolute  or 
conditional  pardon.  These  arbitrary  reprieves 
may  be  granted  or  taken  off  by  the  justices  of 
jail  delivery,  although  their  session  is  finished 
and  their  commission  expired.  But  this  rather 
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by  common  usage  than  of  strict  right."    (4B1. 
Com.,  894.) 

*Ld.  Hale  says,  that  "although  the  [*736 
judge,  by  whom  judgment  is  given,  ought  to 
be  very  cautious  in  granting  a  reprieve  of  one 
condemned  for  treason  before  him,  yet  he  may, 
upon  due  circumstances,  do  it,  as  well  in  case 
of  treason  as  felony.  And  this  reprieve  he  may 
grant,  and  after  he  hath  granted  it,  may  com- 
mand execution  after  the  sessions  and  adjourn- 
ment of  the  commission."  (1  Hale  P.  C.,  378.) 
He  afterwards  says,  "  and  this  by  common 
usage. " 

Chitty  says,  "the  more  usual  course  is  for  a 
discretionary  reprieve  to  proceed  from  the 
judge  himself  .who.from  his  acquaintance  with 
all  the  circumstances  of  the  trial,  is  most  capa- 
ble of  judging  when  it  is  proper.  The  power 
of  granting  this  respite  belongs  of  common 
right  to  every  tribunal  which  is  invested  with 
authority  to  award  execution.  And  this  power 
exists  even  in  case  of  high  treason,  though  the 
judge  should  be  very  prudent  in  its  exercise." 
(1  Chit.  C.  L.,  617,  1st  ed.,  758.) 

The  law  as  here  laid  down  is  also  sanctioned 
by  Hawk.  P.  C.,  2,  ch.  51,  sec.  8,  and  various 
other  writers. 

These  authorities  leave  no  ground  for  ques- 
tion as  to  the  common  law  upon  the  subject. 

But  it  is  alleged  that  this  law  has  no  appli- 
cation to  this  country,  because  in  England  the 
judges  possess  the  power  of  reprieving  in  con- 
sequence of  their  being  "  emanations  of  the  re- 
gal power,  even  the  King  himself,  in  his  regal 
office,  though  not  in  person,  being  always  pres- 
ent in  the  eye  of  the  law,  in  all  his  courts." 
This  reason  is  not  given  by  the  great  and  ven- 
erable expounders  of  the  law  ;  on  the  contrary, 
Chitty  says,  "  the  power  of  granting  respites, 
belongs,  of  common  right,  to  every  tribunal 
which  is  invested  with  authority  to  award  ex- 
ecution." 

Upon  the  abolition  of  the  regal  power  in  this 
country,  the  whole  sovereignty  became  vested 
in  the  people  ;  and  their  power,  to  the  extent 
they  have  delegated  it,  is  with  the  judges  here 
as  the  power  of  the  Crown  is  with  them  in  En- 
gland. In  that  country  the  power  of  the  judges 
is  limited  and  defined  by  law  as  well  as  in  this. 
The  source,  therefore,  from  whence  this  power 
is  derived,  I  apprehend  makes  no  difference 
as  to  its  extent. 

*But  it  is  alleged  that  Blackstone  [*737 
qualifies  his  concession  by  saying,  that  it  is 
rather  by  common  usage  than  by  strict  right. 
This  qualification  is  however  confined  to  cases 
where  the  session  is  finished,  and  the  commis- 
sion of  the  judges  expired.  In  support  of  this, 
he  quotes  2  Hale,  415,  who  says  simply,  "and 
this  by  reason  of  common  usage."  Hale  quotes 
the  case  of  Dyer,  above  stated,  where  all  the 
judges  say,  that  "  the  custom  of  the  realm  bad 
always  been  so."  If  the  custom  of  the  realm 
had  always  been  so,  by  necessary  consequence, 
it  had  become  the  common  law  of  the  realm. 

Now,  as  it  is  expressly  declared  by  the  Con- 
stitution of  this  Stat i',  that  such  parts  of  the  com- 
mon law  as  did  form  the  law  of  the  Colony  of 
N.  Y.  in  Apr.,  1775,  shall  be  and  continue  the 
law  of  this  State,  except  so  far  as  it  is  repug- 
nant to  the  Constitution  ;  and,  as  when  the 
courts  of  Oyer  and  Terminer  were  organized, 
they  necessarily  became  vested  with  all  the 
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common  law  incidents  of  such  courts,  subject 
to  the  foregoing  restriction;  and  as  the  judges 
of  the  Oyer  and  Terminer,  by  the  common  law, 
do  possess  the  power  of  reprieving,  it  follows 
that  their  power,  unless  repugnant  to  the  Con- 
stitution, is  sanctioned  by  it ;  and  this  brings 
me  to  the  only  remaining  question,  which  is, 
whether  the  power  is  repugnant  to  the  Consti- 
tution ?  Upon  this  point  His  Excellency  made 
use  of  the  following  expression  :  "  The  Con- 
stitution intrusts  the  Governor  with  power  over 
reprieves  and  pardons  ;  and  I  think,  from  the 
very  terms,  it  is  exclusive. 

As  this  is  the  point  upon  which  the  whole 
question  turns,!  regret  that  His  Excellency  did 
not  favor  the  public  with  his  reasons  ;  but  has 
simply  given  an  expression  of  his  opinion. 

Although  the  executive  power  is  declared  to 
be  in  the  Governor,  yet  the  power  of  repriev- 
ing, in  its  own  nature,  is  no  more  an  executive 
than  a  judicial  power.  It  is  no  more  an  exec- 
utive power  than  that  of  awarding  execution, 
which  is  an  order  consequent  upon  the  judg- 
ment of  a  competent  tribunal,  that  the  pris- 
oner ought  to  be  executed  ;  and  the  case  of  a 
reprieve  is  only  an  order  consequent  upon  a 
judgment  that  he  ought  to  be  respited.  And 
although  the  executive  power  is  declared  to  be 
in  the  Governor,  yet  he  has  no  power  beyond 
•what  is  specifically  enumerated  in  the  Consti- 
738*]  tution.  *A  contrary  doctrine  would 
invest  him  with  all  the  powers  of  the  Crown. 
All  the  power  of  the  Governor,  as  it  respects 
reprieves,  is  contained  in  these  words  in  the 
Constitution,  viz.:  "  The  Governor  shall  have 
power  to  grant  reprieves  and  pardons  after  con- 
viction for  all  offenses,  except,"  &c. 

General  Hamilton,  in  the82d  number  of  The 
Federalist,  upon  the  subject  of  exclusive  delega- 
tion of  authority  to  the  general  government, 
remarks  that  "this  exclusive  delegation  can 
exist  only  in  one  of  three  cases :  where  an  ex- 
clusive authority  is  in  express  terms  granted 
to  the  Union,  or  where  a  particular  authority 
is  granted  to  the  Union,  and  the  exercise  of  a 
like  authority  is  prohibited  to  the  States;  or 
where  an  authority  is  granted  to  the  Union, 
with  which  a  similar  authority  in  the  States 
would  be  utterly  incompatible.  Though  these 
principles  may  not  apply  with  the  same  force 
to  the  judiciary  as  to  the  legislative  power,  vet 
I  am  inclined  to  think  they  are,  in  the  main, 
just  with  respect  to  the  former  as  to  the  latter. 
And  under  this  impression  I  shall  lay  it  down 
as  a  rule,  that  the  state  courts  will  retain  the 
jurisdiction  they  now  have,  unless  it  appears 
to  be  taken  away  in  one  of  the  enumerated 
modes."  These  remarks  are  equally  as  applica- 
ble to  power  delegated  by  our  Constitution, 
which  is  the  law  paromount  of  the  State,  as  to 
power  delegated  by  the  Constitution  of  the  U. 
8.,  which  is  the  law  paramount  of  the  Union. 

Now  as  the  words  of  the  Constitution  are, 
not  that  he  shall  have  exclusive  power;  nor 
even  the  power,  which  might  imply  the  whole 
power;  but  is  more  guarded,  and  is  simply 
"  shall  have  power  ";  and  as  there  are  no  ex- 
press words  excluding  concurrent  jurisdiction, 
nor  any  phraseology  which  implies  that  the 
whole  power  shall  be  vested  in  the  Governor, 
and  as  the  Constitution  has  expressly  declared 
that  the  common  law  shall  be  and  continue  the 
law  of  the  State  excepting  so  far  as  it  is  repug- 
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nant  to  the  Constitution,  it  follows  that  unless 
the  power  of  the  Governor  is  of  such  a  nature 
as  to  be  repugnant  to  the  qualified  limited  pow- 
er claimed  by  the  judges,  their  power  remains; 
and  that  they  do,  as  in  the  words  of  His  Ex- 
cellency, look  for  their  powers  in  the  grants  of 
the  Constitution;  and  this  as  fully  as  if  the 
Constitution  had  said  *that  they  should  [*739 
have  all  their  common  law  powers  in  cases  of 
reprieve,  excepting  so  far  as  it  is  repugnant  to 
the  Constitution.  That  a  concurrent  power 
can  exist  over  the  same  subject-matter,  and  yet 
not  be  repugnant,  is  apparent.  If,  after  the 
Governor  had  reprieved,  the  court  should  order 
an  execution,  or  if  the  Governor  had  the  power 
of  ordering  an  execution,  and  should  exercise 
it,  and  the  judges  should  reprieve,  then  the  in- 
terfence  of  the  judges  would  be  an  act  repug- 
nant to  his  power.  But  his  power  is  of  grant- 
ing reprieves  and  pardons,  and  a  temporary  re- 
prieve by  the  judges,  "  so  as  to  give  room  to 
apply  to  the  Executive,"  lays  no  barrier  in  the 
way  of  his  executing  his  power  in  its  most 
ample  extent.  It  is,  on  the  contrary,  auxiliary 
to  that  power;  and  in  the  present  instance,  it 
afforded  him  an  opportunity  of  doing,  upon  a 
new  statement  of  facts,  what  he  forever  would 
have  been  precluded  from  doing  if  the  sentence 
had  not  been  respited.  It  is  solely  for  this  pur- 
pose, and  is  so  declared  in  the  books;  and  to 
such  extent  only  as  is  necessary  "  in  order  to 
give  room  to  apply  "  to  the  Executive  to  exer- 
cise his  prerogative. 

Far  be  it  from  me  to  call  in  question  the 
wisdom  of  placing  the  power  of  granting  re- 
prieves and  pardons  in  the  Executive.  All  that 
I  contend  for  is,  that  although  he  indubitably 
has  the  ultimate  or  superior  power,  and  that 
there  is  no  power  which  can  prevent  him  from 
reprieving,  yet  that  there  is  nothing  in  the 
Constitution  annulling  the  qualified  limited 
power  of  the  judges.  Constitutions,  like  laws, 
should  receive  such  a  construction  as  will  ad- 
vance the  remedy  and  suppress  the  mischief. 
The  object  of  this  provision  is  to  enable  the 
Executive,  in  all  cases,  to  prevent  injustice. 
The  limited  power  of  the  judges  is  only  to  re- 
move an  obstruction  of  their  own  creating,  in 
the  way  to  the  mercy  seat;  a  power  necessary 
to  enable  the  Executive  to  exercise  his  prerog- 
ative upon  every  suitable  occasion;  a  power 
which  has  been  sanctioned  by  the  experience 
of  our  ancestors  for  ages,  and  which  was  the 
offspring  of  the  imperious  dictates  of  justice 
and  humanity.  That  which  I  contend  against 
is  a  harsh  and  rigid  construction  of  the  Consti- 
tution, which  would  insure  a  haste  in  shedding 
of  blood,  as  foreign  to  the  humane  spirit  of  our 
criminal  code  as  to  the  benign  precepts  of  our 
religion.  *Even  in  England,  notwith-  [*74O 
standing  the  jealousy  with  which  the  Crown 
has  ever  guarded  its  prerogatives,  it  has  never 
been  considered  an  encroachment.  The  argu- 
ment that  this  power  has  not  been  before  exer- 
cised in  this  State,  is  of  no  force,  unless  it  can 
be  shown  that  the  judges  have  refused  to  exer- 
cise it  upon  suitable  occasions.  The  non-exer- 
cise of  a  power  does  not  annul  it.  It  is  true, 
as  stated  by  His  Excellency,  that  courts  may 
arrive  at  a  "conclusion  that  a  prisoner  is  inno- 
cent, whom  they  before  pronounced  guilty; 
and  if  they  should,  it  would  be  either  in  con- 
sequence of  new  evidence,  or  of  different  views 
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of  the  same  evidence.  '  If  the  former,  as  in  the 
present  case,  there  would  be  nothing  extraor- 
dinary in  it;  and  if  the  latter,  it  would  only 
prove  that  their  sense  of  justice  rose  superior 
to  their  pride  of  opinion. 

In  adverting  to  the  history  of  our  govern- 
ment, I  can  discover  nothing  to  warrant  the  in- 
ference that  it  was  intended  to  devest  the 
judges  of  this  power.  It  certainly  did  not  ac- 
cord with  the  temper  of  the  times  when  the 
Constitution  was  adopted,  to  invest  the  Gov- 
ernor with  more  than  kingly  powers:  nor  to 
pay  less  respect  to  the  safety  of  the  citizen, 
than  was  paid  by  the  Crown  to  that  of  the  sub- 
ject. Why,  then,  are  we  to  presume  that  the 
Convention  intended  to  remove  from  the  citi- 
zen a  safeguard,  to  abrogate  a  power,  which, 
in  its  operation  in  the  mother  country,  had 
often  been  instrumental  in  preventing  injus- 
tice? Why,  when  the  want  of  such  a  power, 
might  leave  upon  the  land  the  stain  of  innocent 
blood? 

But  against  the  reasonableness  of  this  con- 
struction, it  is  urged  by  His  Excellency,  that 
there  is  a  Court  of  Oyer  and  Terminer  in  every 
county,  and  that  this  power  in  the  courts  might 
be  abused,  to  such  an  extent  as  completely  to 
overthrow  the  power  of  the  Executive  in  this 
respect.  Arguments  against  the  exercise  of 
power,  because  it  may  be  abused,  are  of  no  le- 
gal validity.  The  law  will  not  presume  that  its 
officers  will  abuse  their  trust.  Were  it  other- 
wise, it  might  be  shown  by  the  same  course  of 
reasoning,  that  under  the  Constitution,  the 
courts  have  not  the  power  of  fixing  the  time  of 
execution,  for  if  they  have,  they  might  order 
the  execution  forthwith,  which  would  oust  the 
741*]  Executive  of  his  prerogative  *of  par- 
doning, or  they  might  order  an  execution  at  so 
remote  a  period,  as  would  render  his  preroga- 
tive of  reprieving  of  no  avail.  So,  on  the  other 
hand,  the  Executive,  by  the  indiscriminate  ex- 
ercise of  the  pardoning  power,  might  prostrate 
the  criminal  justice  of  the  State. 

But  how  stands  the  experience  of  the  mother 
country,  as  it  respects  abuse  arising  from  the 
number  of  courts  of  Oyer  and  Terminer?  In 
England  and  Wales  there  are  52  counties,  and 
of  course  52  courts  of  Oyer  and  Terminer  are 
annually  organized  in  them. 

Yet,  immemorial  experience  has  proved  that 
no  abuse  has  ensued  from  their  powers.  Sure- 
ly, it  will  not  be  contended  that  the  framers  of 
the  Constitution  considered  our  courts  as  less 
trustworthy  than  those  of  England.  Surely, 
after  investing  ^hem  with  the  most  delicate, 
the  most  responsible  of  all  power — that  of  pass- 
ing upon  the  lives  of  their  fellow  beings,  they 
would  not  hesitate  to  invest  them  with  the 
power  of  deferring  the  execution  of  their  own 
sentence  so  long  as  would  enable  a  miserable 
victim  to  seek  the  mercy  seat,  when  the  stern 
dictates  of  justice  demanded  it.  Human  nature 
revolts  at  the  idea  of  executing  one  who  has 
become  a  lunatic,  a  woman  quick  with  child, 
or  one  whom  subsequent  developments  has 
clearly  shown  to  be  innocent.  And  yet,  if  the 
exposition  of  the  Constitution  by  His  Excel- 
lency is  correct,  all  those  consequences  might 
ensue,  provided  the  settled  paramount  law  of 
the  land  is  permitted  to  take  its  course. 

But  His  Excellency,  realizing  the  necessity 
of  the  case,  says,  that  upon  such  exigencies, 
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"  in  all  probability,  the  sheriff,  relying  on  the 
justice  of  his  country,  might  take  the  risk  upon 
himself  and,  without  any  pretense  of  authority, 
exercise  mercy  upon,  indeed,  an  awful  respon- 
sibility." But  the  sheriff  could  not  do  this 
without  violating  his  oath  of  office;  he  could 
not  do  it  without  trampling  upon  the  author- 
ity of  the  judicial  tribunals;  he  could  not  do  it 
but  by  acting  upon  a  principle  which,  if  ex- 
tended, would  destroy  the  due  subordination 
and  harmony  of  the  government.  But  what  if 
he  should  insist  upon  doing  his  duty  as  re- 
quired by  law?  The  moral  sense  of  a  whole 
community  might  be  outraged  *atwit-  [*742 
nessing  the  execution  of  an  innocent  man — a 
scene  which,  of  all  others,  would  be  most  lia- 
ble to  excite  them  to  tumult  and  outrage. 

His  Excellency  seems  to  have  rested  under 
the  impression  that  the  interference  of  the 
judges  in  this  case  was  "by  a  sudden  and  pow- 
erful attempt  upon  their  humanity. "  I  trust 
that  a  full  developement  of  the  motives  which 
governed  them  will  show  that  there  was  no 
want  of  becoming  firmness  upon  the  occasion, 
and  that  their  conduct  ought  rather  to  be  as- 
cribed to  a  due  regard  to  the  rights  of  the  pris- 
oner and  the  public  justice  of  the  land. 

The  evidence  of  the  murderous  disposition 
of  the  prisoner  was  derived  mainly  from  the 
testimony  of  the  boy,  and  the  subsequent  dec- 
larations of  the  prisoner. 

In  the  deposition  of  the  boy  before  the  coro- 
ner of  N  Y.,  which  was  not  read  on  the  trial, 
he  swore,  among  other  things,  that  the  prison- 
er knocked  the  deceased  into  the  boat  along 
side  the  sloop,  knocked  him  down  again  with 
his  fist,  stamped  upon  his  face,  and  continued 
inflicting  blows  with  his  fist,  sticks  and  stones, 
about  one  half  of  an  hour  ;  that  he  continued 
beating  him  from  Fort  Qansevoort  to  Spuyten 
Duyvel  Creek  ;  that  he  then  threw  him  over- 
board, and  pulled  him  in  again  ;  that  the  pris- 
oner then  stamped  upon  him,  and  beat  him 
with  his  fist.and  struck  him  several  blows  with 
a  handspike  on  his  head  and  face. 

In  an  examination  before  the  judges  on  the 
day  the  reprieve  was  granted,  he  stated  that 
the  prisoner  struck  the  deceased  more  than  one 
hundred  blows  with  a  handspike,  sticks  of 
wood,  stones,  ropes,  and  by  kicking  and  stamp- 
ing upon  him.  The  two  very  respectable  phy- 
sicians who  were  examined  on  the  trial,  both 
said  that  they  examined  the  body  critically  ; 
that  there  were  no  marks  of  violence  except- 
ing on  the  head,  and  there  only  three,  one  un- 
der each  eye,  and  that  which  was  the  mortal 
one,  on  the  right  temple.  This  wound,  one 
stated,  "  had  an  appearance  as  though  pro- 
duced by  a  club  or  falling  on  a  stone."  And 
the  other  said,  "  that  falling  on  a  sharp  edge, 
as  the  gunwale  of  a  boat,  would  have  done  it." 
The  statement  of  the  physicians  as  to  the  num- 
ber of  marks  being  so  totally  inconsistent  with 
those  of  the  boy  *as  to  the  number  of  [*743 
blows,  and  being  satisfied  at  the  time  of  the  re- 
prieve, as  well  from  personal  examination  of 
him  as  from  the  testimony  of  his  teachers,  of 
the  extreme  imbecility  of  the  boy;  and  also  no- 
ticing various  discrepancies  in  his  testimony  at 
different  times,  and  the  very  improbable  ac- 
count which  he  gave  of  the  whole  transaction, 
it  was  not  considered  safe  or  consistent  with 
the  humane  spirit  of  our  laws  to  repose  any 
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confidence  in  his  testimony.  The  testimony  of 
this  witness,  therefore,  which  was  all  the  evi- 
dence of  the  shocking  details  of  the  case,  was 
laid  aside. 

As  to  the  brutal  declaration  of  the  prisoner 
on  board  Capt.  Green's  vessel  on  surrendering 
himself, which  was  sworn  to  by  one  of  the  wit- 
nesses, and  which  bore  powerfully  against  him 
on  the  trial,  it  does  not  appear  from  the  depo- 
sition of  Capt.  Green,  before  the  coroner  of 
Westchester,  but  which  was  not  read  on  the 
trial,  that  he  made  any  such  declarations,  al- 
though he  states  what  the  prisoner  did  say. 
Two  other  men  swore  at  the  same  time  that  the 
statement  made  by  Capt.  Green  was  correct, 
and  a  third,  that  he  was  not  present  all  the  time, 
but  that  it  was  correct  as  far  as  he  had  heard 
it.  Capt.  Green  was  sick  and,  unfortunately, 
not  present  on  the  trial.  He  had  subsequently 
stated,  in  the  hearing  of  Alderman  Thorp.that 
the  prisoner  did  not  make  use  of  a  rash  expres- 
sion, but  gave  a  reasonable  account  of  the 
business.  He  also  made  statements  which  went 
in  explanation  of  the  declaration  of  the  pris- 
oner at  Sing  Sing.  This  came  to  the  knowl- 
edge of  the  judges  on  the  day  the  reprieve  was 
granted.  But  as  Green  was  then  absent,  his 
deposition  could  not  be  taken. 

Under  these  circumstances,  as  those  witness- 
es were,  of  course,  sworn  to  tell  the  whole 
truth,  the  judges  could  not,  in  justice  to  the 
prisoner,  visit  upon  him  the  declarations  as  tes- 
tified to. 

On  the  trial,  our  attention  was  particularly 
directed  to  the  inquiry  whether  the  deceased 
did  not  come  to  his  death  by  being  knocked 
into  the  boat.  But  one  of  the  physicians  stated 
that,  in  his  opinion,  he  could  not  have  moved 
again  after  receiving  the  blow  on  the  temple. 
This  opinion  bore  strongly  against  the  prison- 
er on  the  trial,  because,  after  being  knocked 
744*]  *into  the  boat,  he  was  again  on  board 
the  vessel.  Subsequently  to  the  trial,  however, 
a  number  of  our  most  respectable  physicians 
certified  that  he  might  have  moved  for  some 
time  after  it. 

The  case,  then,  stripped  of  the  inconsistent 
parts  of  the  testimony  of  the  boy,  and  the  vio- 
lent declarations  of  the  prisoner.resolved  itself 
mainly  into  this — that  the  deceased, who  was  a 
stranger  to  the  prisoner,  attempted  to  take  the 
helm  from  him  who  had  the  command,  and 
was  thereupon  knocked  into  the  boat  which  lay 
along  side  of  the  quarter  deck,  and  received 
the  mortal  wound  by  the  fall ;  and  that  after- 
wards the  prisoner  hailed  Capt.  Green's  sloop, 
stated  that  he  had  a  dead  man  on  board,  and 
had  killed  him  in  his  own  defense,  surrendered 
himself  a  prisoner,  and  wished  to  be  taken  to 
N.  Y.  for  trial.  And  this  would,  unquestion- 
ably, be  nothing  more  than  manslaughter. 
There  are  other  facts  in  the  case;  but,  as  I  ap- 
prehend they  do  not,  as  far  as  satisfactorily  at- 
tested to,  materially  vary  the  view  I  have  tak- 
en, I  shall  forbear  entering  into  a  further  enu- 
meration, as  the  testimony  was  reported  at 
length  to  the  Executive. 

Upon  a  consideration  of  all  the  circum- 
stances, the  judges  and  the  District  Attorney 
were  of  opinion  that  the  evidence,  taken  in  con- 
nection with  the  facts  subsequently  disclosed, 
was  not  such  as  would  justify  the  execution 
of  the  prisoner;  and  he  was  reprieved  to  such 
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time  as  would  enable  the  Executive  to  become 
fully  informed  of  the  case,  and  afford  him  an 
opportunity  of  exercising  his  prerogative  if  he 
should  deem  it  proper. 

Believing,  as  it  was  natural  we  should,  that 
the  new  facts  and  views,  which  had  wrought 
so  radical  a  change  in  the  minds  of  the  judges 
and  of  the  District  Attorney,  would  at  least 
have  created  so  much  doubt  in  the  mind  of 
His  Excellency  as  to  the  guilt  of  the  prisoner, 
as  would,  in  the  humane  spirit  of  our  laws, 
have  rendered  his  execution  unjustifiable,  it 
was  with  surprise  that  I  learnt,  upon  perusing 
His  Excellency's  letters,  that,  to  use  his  own  ex- 
pression, "he  might  still  believe  him  guilty  of 
the  crime  of  murder,"  and  that  he  was  com- 
pelled, "by  the  extraordinary  circumstances, 
embarrassment,  *and  perplexities,  aris-  [*74I> 
ing  from  the  reprieve  by  the  judges,  to  interfere 
with  a  conditional  pardon. "  Or,  in  other  words, 
but  for  the  reprieve,  His  Excellency  would  have 
suffered  the  prisoner  to  have  been  executed. 
How  the  dispensing  with  the  execution  could 
have  been  necessarily  consequent  upon  the  re- 
prieve, I  do  not  distinctly  apprehend  ;  for  His 
Excellency  himself,  in  the  case  of  Diana  Selick, 
in  this  city,  reprieved  her  for  a  limited  period, 
and  then  suffered  her  to  be  executed.  In  the 
mother  country,  reprieves  are  not  considered 
as  giving  any  claims  for  pardon, and  executions 
after  them  have  frequently  taken  place.  In  the 
case  of  Miller,  no  difficulty  was  created,  as  re- 
spected the  prisoner,  by  the  reprieve  of  the 
judges  ;  for  he  was  given  distinctly  to  under- 
stand that  he  was  not  to  infer  from  it  that  the 
Governor  would  interfere;  that  it  was  merely 
the  act  of  the  judges  to  give  the  Governor  time 
to  look  into  the  case,  and  afforded  no  indica- 
tion of  what  might  be  his  opinion. 

I  have  now  given  a  full  exposition  of  the 
views  of  the  judges,  both  as  to  the  law  and  the 
facts.  It  was  under  these  circumstances,  and 
resting  under  a  conviction  that,  upon  His  Ex- 
cellency being  fully  informed  of  the  case,  he 
would  conceive  it  to  be  his  duty  to  reprieve, 
that  we  were  reduced  to  the  alternative  of 
either  suffering  the  prisoner  to  be  led  out  to 
execution,  or  of  reprieving  him. 

But  reverse  the  picture.  Suppose  that  the 
judges  had  refused  to  reprieve,  and  the  Gover- 
nor, upon  being  fully  informed  of  the  case, 
had,  in  pursuance  of  their  expectations,  con- 
ceived it  to  be  his  duty  to  reprieve  him,  but 
that  the  prisoner  had  in  the  meantime  been  exe- 
cuted !  What  judgment  would  a  moral  com- 
munity have  then  formed  of  their  conduct  ? 

In  conclusion,  I  consider  it  my  duty  to  state, 
that  I  realize  most  sensibly  the  delicacy,  the 
novelty  of  the  situation  of  an  important  judi- 
cial tribunal  being  arraigned  by  the  Chief  Mag- 
istrate at  the  bar  of  the  public.  Under  no  or- 
dinary circumstances  would  I  be  brought  to 
consider  it  as  consistent  with  a  due  respect  to 
the  dignity  of  the  court  over  which  I  have  the 
honor  to  preside,  or  to  the  sovereignty  of  the 
people  who  placed  me  there,  and  whose  laws 
are  there  administered, to  answer  to  such  a  call. 
But,  as  it  was  the  Chief  Magistrate  who  has 
*thus  arraigned  them,  on  a  charge  of  [*746 
encroaching  upon  his  constitutional  powers, 
and  an  intimation  that.in  the  case  in  question, 
they  probably  acted  under  the  impulse  of  feel- 
ing, instead  of  the  guidance  of  judgment ;  and 
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as  the  tone  of  his  letter  seems  to  imply  that  he 
possessed  the  exclusive  power  of  expouuding 
the  Constitution,  so  far  as  it  respects  the  pow- 
ers of  the  Executive,  I  could  not  reconcile  si- 
lence to  my  sense  of  duty. 

By  the  arrangements  ol  our  Constitution,  the 
judicial  tribunals  are  bound  to  expound  the 
Constitution  and  laws,  according  to  the  best  of 
their  own  judgment ;  and,  in  the  discharge  of 
their  trust,  know  of  no  superior  controlling 
power  but  the  courts  of  superior  jurisdiction 
and  the  Legislature.  And  although  they  will 
always  carefully  endeavor  to  keep  within  the 
scope  of  their  powers,  and  will  ever  pay  due 
respect  to  any  suggestions  from  the  Executive 
as  to  the  bearing  of  their  decisions  upon  his 
prerogatives,  yet,  in  the  discharge  of  their  du- 
ties, I  trust  that  they  will  ever  look,  and  look 
solely,  to  the  Constitution  and  laws  for  their 
government,  and  will  never  hesitate  to  follow 
where  they  and  justice  lead  the  way.  I  have 
the  honor  to  be,  very  respectfully,  your  obedi- 
ent servant,  OGDEN  EDWARDS. 

Cited  in— 1  Park.,  266. 


IN  EQUITY— FOURTH  CIRCUIT. 
747*]  *PATTISON  ET  AL.  v.  HULL  ET  AL. 

Assignment  of  Judgment  Passes  the  Debt<  and 
Mortgage  Security — Mortgage  may  be  Reserved 
by  Express  Provision  in  Assignment — Deed 
Passes  the  Incident  as  well  as  the  Principal — 
Parol  Evidence,  Inadmissible  to  Explain,  Con- 
tradict or  Control  the  Legal  Effect  of  a  Written 
Instrument — Correction  of  Deed  Cannot  be 
made  Collaterally — Application  of  Payments 
— Practice — Bill  Taken  Pro  Confesso  as  to 
Part  of  Defendants — Costs  in  Chancery. 

The  assignment  of  a  judgment  for  a  debt  carries 
the  debt ;  and  if  the  latter  be  secured  by  mortgage, 
it  carries  the  mortgage  interest. 

So,  if  the  assignment  be  of  only  part  of  the  judg- 
ment and,  consequently,  a  part  of  the  mortgage 


debt,  an  interest  in  the  mortgage  passes,  corre- 
sponding to  the  proportion  of  toe  debt  assigned. 

The  legal  effect  of  a  written  instrument,  though 
not  apparent  from  the  terms  of  the  instrument  It- 
self, but  left  £o  be  implied  by  law,  can  no  more  be 
contradicted,  explained  or  controlled  by  parol  or 
extrinsic  evidence,  than  if  such  effect  had  been  ex- 
pressed. 

Thus,  where  a  debt,  secured  by  mortgage,  is  as- 
signed by  writing  under  seal,  without  mention  of 
the  mortgage,  by  which  a  mortgage  interest  passes 
as  an  incident  to  the  debt,  it  cannot  be  shown,  by 
parol,  that  the  assignor  intended  to  reserve  the 
mortgage. 

But  a  debt  or  judgment,  or  any  part  of  a  debt  or 
judgment  secured  by  mortgage,  may  be  so  assigned 
as  to  separate  it  from  the  mortgage,  by  a  proper 
reservation  in  the  assignment. 

All  negotiations  between  the  parties,  prior  to,  or 
contemporaneous  with  the  execution  of  a  deed,  are 
merged  in  it. 

A  deed  of  a  thing  passes  the  incident  as  well  as  the 
principal,  though  the  latter  only  be  mentioned  ;  and 
this  effect  cannot  be  avoided  without  a  reservation 
in  the  deed,  or,  at  least,  by  an  instrument  cotem- 
poraneous  with,  and,  therefore,  making  a  part  of 
the  deed.  And  this  rule  is  the  same  at  law  as  in 


Tie  correction  of  a  deed  on  account  of  mistake, 
ignorance  or  accident,  cannot  be  made  collaterally; 
but  only  on  bill  filed  presenting  the  very  point,  so 
that  an  issue  and  proof  may  be  taken  upon  it.  Then, 
if  the  ground  of  relief  be  made  out,  the  court  re- 
forms the  deed. 

Where  a  bill  against  several  defendants  makes  an 
admission  favorable  to  some,  against  whom  the  bill 
is  taken  pro  confesso,  but  the  admission  is  unfavor- 
able as  to  others,  who  appear  and  take  issue,  and 
disprove  it,  it  must  yet  be  taken  as  true  in  respect 
to  those  who  did  not  answer. 

Thus,  where  a  bill  for  foreclosure  of  a  mortgage 
stated  that  the  first  installment  which  fell  due  on 
the  mortgage  had  been  paid,  to  which  bill  the  mort- 
gagors and  divers  incumbrancers  were  made  par- 
ties :  and  one  set  of  incumbrancers  appeared  and 
claimed  that  the  installment  had  not  been  paid,  but 
was  due  and  belonged  to  them,  and  claimed  that  the 
foreclosure  should  proceed  as  well  for  that  as  the 
residue  of  the  mortgage  debt :  and  established  this 
claim  in  proof;  but  the  bill  was  taken  pro  confesso 
against  all  the  other  defendants ;  held,  that  as  to  the 
latter,  the  installment  must  still  be  taken  sis  paid, 
though  otherwise  as  between  the  parties  litigant. 
Semb.  that,  to  warrant  a  foreclosure  for  the  whole 
debt  against  all  the  defendants,  a  cross-bill  should 
have  been  filed. 

Semb.  a  cross-bill  is  always  necessary  where  the 
defendant  it  entitled  to  some  positive  relief  beyond 
what  the  scope  of  the  complainant's  suit  will  afford 
him. 


NOTE.— Application  of  payments. 

The  debtor  has  a  right  to  direct  the  application  of 
payments  to  any  of  several  distinct  debts  owed  by  him, 
Mann  v.  Marsh,  2  Cai.,  99 ;  Baker  v.  Stackpoole,  ante, 
y.,  420 ;  Stone  v.  Seymour,  15  Wend.,  19 ;  Seymour  v. 
van  Slyck,  8  Wend.,  403;  Patty  v.  Milne,  16  Wend., 
657 ;  22  Wend,  558 ;  Allen  v.  Culver,  3  Den.,  284 ;  Van 
Rensselaer  v.  Roberts,  5  Den.,  470 ;  Seymour  v.  Mar- 
vin, 11  Barb.,  80 ;  Hall  v.  Constant,  2  Hall,  185 ;  Webb 
v.  Dickinson,  11  Wend.,  62;  Butler  v.  Am.  P.  Life 
Ins.  Co.,  42  Super.  Ct..  342 :  King  v.  Andrews,  30  Ind., 
429;  Bacon  v.  Brown,  1  Bibb,  334;  Champenoes  v. 
Fort,  45  Miss.,  355 ;  Leef  v.  Goodwin,  Taney,  460. 

Application  may  be  implied  from  circumstances. 
Robert  v.  Garnie,  3  Cai.,  14 ;  Stone  v.  Seymour,  15 
Wend.,  19 ;  8  Wend.,  403. 

Where  the  debtor  fails  to  make  an  application  at  the 
time  of  payment,the  right  to  do  so  passes  to  the  cred- 
itor. Mann  v.  Marsh,  2  Cai.,  99 ;  Trotter  v.  Grant,  2 
Wend.,  413 ;  Allen  v.  Culver,  3  Den.,  284 ;  Van  Rens- 
selaer v.  Boberts,  5  Den.,  470 ;  Seymour  v.  Marvin, 
11  Barb..  80;  Hall  v.  Constant,  2  Hall,  185;  Baker  v. 
Stackpoole.  ante,  p.,  420;  Godfrey  v.  Warner,  Hill  & 
D..  32 ;  Webb  v.  Dickinson,  11  Wend.,  62 ;  Bank  of 
California  v.  Webb,  48  Super.  Ct.,  175 ;  Shipsey  v. 
Bowery  Ntl.  Bank,  59  N.  Y.,  485;  Harding  v.  Tifft, 
75  N.  Y.,  461 ;  Ntl.  Bank  of  Newburg  v.  Bigler,  83  N. 
Y.,  51 ;  Feldman  v.  Beier,  78  N.  Y.,  293 ;  Haymes  v. 
Waite.  14  Cai.,  446:  Calvert  v.  Carter,  18  Md.,  73; 
Howard  v.  McCall,  21  Gratt.,  205;  Hargroves  v. 
Cooke,  15Ga.,321;  Nuttall  v.  Brannin.  5  Bush.  11; 
Waterman  v.  Younger,  49  Mo.,  413 ;  Mayor  v.  Patten, 
8  U.  S.  (4  Cr.),  317. 

.Application  by  the  creditor  may  by  implied  from 
circumstances.  Webb  v.  Dickinson,  11  Wend.,  62; 
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Truscott  v.  King,  6  N.  Y.,  147 ;  Allen  v.  Culver,  3 
Den.,  884. 

When  neither  party  has  made  an  application,  the 
court  will  direct  it  to  be  made.  Stone  v.  Seymour, 
15  Wend.,  19 ;  Righter  v.  Stall,  3  Sandf.  ch.,  608 ;  Al- 
len v.  Culver,  3  Den.,  284. 

The  application  witt  be  made  according  to  equity 
under  all  the  circumstance.  Baker  v.  Stackpoole, 
ante,  p.,  420 ;  Stone  v.  Seymour,  15  Wend.,  19 ;  Trus- 
cott v.  King,  6  N.  Y.,  147  ;  Allen  v.  Culver,  3  Den., 
284;  Dows  v.  Morewood,  10  Barb.,  183:  Griswoldv. 
Onondaga  Co.  &c.,  Bank,  93  N.  Y.,  301;  Jones  v. 
Benedict,  83  N.  Y.,  79;  1  Am.  Lead.  Cas.,283 ;  Emery 
v.  Fichout,  13  Vt.,  15  ;  Leef  v.  Goodwin,  Taney,  460 ; 
Bacon  v.  Brown,  1  Bibb,  334;  Chester  v.  Wheel- 
wright, 15  Conn.,  562;  Ayer  v.  Hawkins,  12  Vt.,  26  : 
Barker  v.  Conrad.  12  Serg.  &  R.,  301. 

There  are  some  authorities  which  hold,  that  such 
application  should  be  made  as  will  be  most  beneficial 
to  the  debtor.  And,  generally,  payments  are  applied 
to  extinguish  debts  first  due.  Dows  v.  Morewood. 
10  Barb.,  183 :  Wheeler  v.  Cropsey.  5  How.  Pr.,  288 ; 
Hunter  v.  Osterhoudt,  11  Barb.,  33 ;  Allen  v.  Culver. 
3  Den.,  284;  Sprague  v.  Hazenwinkle.  53  111,  419; 
Langdon  v.  Bowen,  46  Vt.,  512 ;  Fairchild  v.  Holly, 
10  Conn.,  176;  Crompton  v.  Pratt,  105  Mass.,  255. 

Where  part  of  the  debts  are  secured,  the  application 
will  be  made  to  them  to  release  the  securities. 
Dows  v.  Morewood,  10  Barb.,  183 ;  Thomas  v.  Kelsey, 
30  Barb..  268 ;  Jones  v.  Benedict,  83  N.  Y.,  79 ;  Wright 
v.  Wright,  7  Daly,  55 ;  Jackson  v.  Johnson,  11  Hun, 
509 ;  Langdon  v.  Bowen,  46  Vt.,  512 ;  Vance  v.  Mon- 
roe. 4  Gratt.,  53 ;  Stamford  Bank  v.  Benedict,  15 
Conn.,  438;  Callahan  v.  Boazman,  31  Ala.,  246;  Field 
v.  Holland,  10  U.  S.  (6  Cr.)  8. 
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A  decree  of  sale  on  foreclosure  of  a  mortgage  is 
not  to  be  made  till  the  master's  report  on  the  ac- 
count shall  be  confirmed. 

A  master  may,  after  a  hearing:  before  him  on  ref- 
erence is  closed,  and  before  he  has  settled  the  draft 
of  his  report,  receive  further  evidence,  if  he  be  sat- 
isfied that  it  was  discovered  after  the  first  hearing. 

If  a  debtor  owe  his  creditor  several  debts  upon  dis- 
tinct causes,  and  pays  him  a  sum  of  money,  he  (the 
payor)  has  a  right  to  say  to  which  debt  or  debts  the 
money  shall  be  appropriated,  provided  he  directs 
this  at  the  time  of  the  payment ;  but  if  he  does  not 
so  direct,  the  creditor  may  apply  it  as  he  pleases. 
And  semb.  where  it  is,  in  the  nature  of  the  thing, 
indifferent  to  the  debtor  to  which  debt  the  payment 
shall  be  applied,  and  the  debtor  does  not  direct,  the 
creditor  may  make  the  application  at  any  time  after 
the  payment. 

where  the  debts  due  by  a  debtor  to  his  creditor 
are  of  different  characters,  and  a  general  payment 
Is  made,  and  neither  party  applies  the  payment  at 
the  time,  the  law  will  then  apply  it,  upon  the  pre- 
sumed intention  of  the  debtor,  to  that  debt  a  relief 
from  which  will  be  most  beneficial  to  him. 

Thus ,  if  the  debts  be  a  mortgage  and  account,  or 
judgment  and  account,  the  law  will  apply  the  pay- 
ment to  the  mortgage  or  judgment  in  preference  to 
the  account,  because  the  former  would  bear  most 
heavily  on  the  debtor. 

Parallel  between  the  civil  and  common  law  as  to 
the  application  of  payments.  Note  b  to  this  case. 

Costs  in  the  Court  of  Chancery  are  given  to,  or 
withheld  from  the  successful  party,  in  the  discretion 
of  the  court. 

The  course  of  the  court  is  uniform,  where  the 
question  raised  is  a  fair  one,  and  difficult  for  the 
parties  to  settle  themselves,  not  to  give  costs  against 
tne  unsuccessful  party .J 

Citations— 5  Cow.,  202,  2062;  1  Johns.,  580,  591 ;  9 
Cow.,  39;  1  Johns.  Ch.,il9,  138,  425:  1  Br.  Ch.,  92,  93; 
2  Id.,  219 ;  3  Wils.,  275 ;  1  Hopk.,  69,  124.  306 ;  Coop. 
Eq.  PL,  85;  2  Pow.  Mort.,  969,  970;  2  Mad.  Ch.,  507  ;  1 
Newl.  Ch.,  341 ;  Blake's  Ch.,  230 ;  7  Ves.,  587  ;  Beame's 
Orders,  260,  n.  2;  2  Johns.  Ch.,  502;  2  Atk.,  408: 
Styles,  239;  Cro.  Bliz.,  68;  5  Co.,  117;  2  Vern.,  606;  8 
Mod.,  236;  Andr.,  55 ;  2Str.,  1194,  5  ;  2  Cai.,  99  ;  2  B. 
&  C.,  65;  5  Taunt.,  596 ;  9  Mod.,  427 ;  14  East,  239 ;  1 
Mer.,  606  ;  1  Ld.  Raym.,  286,  287  ;  Peake,  N.  P.,  64:  2 
B.  &  A.,  45,  S.  P.;  6  Taunt.,  597  ;  1  Stark.,  153 ;  Rath- 
by's  Vern.,  607,  n.  1 ;  Dig.  L.,  46,  t.  3,  Qu.  5  ;  I  Ev. 
Poth.,  368-376,  art.  7 ;  2  Brownl.,  107, 108 ;  1  Vern..  24 ; 
2  Freem.,  261 ;  12  Mod.,  559  :  1  Har.  &  J.,  754,  755 ;  2 
Har.  &  J.,  402,  411,  412 ;  7  Cranch,  572 ;  10  Wheat.,  720 : 

I  Mason,  323 ;  6  Cranch,  8, 14,  27;  2  Esp.,  666,  667  ;  1 
Ves.  &  B.,  8 ;  3  Atk.,  235 ;  1  Ves.,  Jr..  362 ;  6  Ves.,  554  ; 

II  Ves.,  337,  458 ;  1  Mad.,  381 ;  1  Ball.  &  Be.,  264, 

PATTISON,  G.  &  H.  Vail,  N.  and  H.  Weed, 
X  and  A.  Parsons,  filed  theirbill,  stating  that, 
748*]  July  28, 1826,  *S.  Hull,  M.  Hopper,  Z. 
Baker  and  S.  F.  Harvey,  being  seised  in  fee  of 
a  farm  in  the  Town  of  Saranac,  Clinton  Co., 
made  their  bond  to  Parsons,  in  the  penalty  of 
$7,000,  conditioned  to  pay  him  $8,732.75  ;  viz. : 
$500,  with  interest,  Oct.  1,  1826  ;  $500,  June 
1,  1827;  and  the  residue  in  different  install- 
ments at  several  times  after,  with  interest ; 
that  on  the  same  day,  the  obligors  mortgaged 
to  Parsons  in  fee,  the  above  mentioned  farm, 
to  secure  the  sum  mentioned  in  the  condition 
of  the  bond. 

That  Parsons,  the  mortgagee,  at  the  date  of 
the  mortgage,  being  indebted  to  Pattison  and 
the  Vails  in  $2,000,  assigned  to  them,  on  that 
day,  the  first  two  installments  of  $500  each, 
with  interest,  as  a  collateral  security  for  $1,- 
000,  part  of  the  debt ;  that  Parsons,  the  mort- 
gagee, being  also  indebted  to  the  Weeds  in 
$2,400,  Oct.  25,  1826,  assigned  to  them  the 
balance  then  due  on  the  bond  and  mortgage, 
$2,732.75,  besides  interest,  they  to  collect  suf- 
ficient to  pay  and  satisfy  their  debt,  and  the 
balance  to  belong  to  Parsons. 

Then,  after  setting  forth  numerous  succes- 
sive judgments,  in  favor  of  different  creditors, 
obtained  against  Hull  and  Hopper  after  the 
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date  of  the  mortgage,  and  being  a  lien  on  the 
mortgaged  premises  and,  among  others,  a  judg- 
ment of  $16,000  in  favor  of  Southwick,  Can- 
non and  Warren,  docketed  Oct.  28,  1826,  the 
bill  stated  that  Parsons,  the  mortgagee,  re- 
covered judgment  in  the  Supreme  Court, in  the 
Term  of  February,  1827,  against  the  obligors 
in  the  above  bond,  for  the  penalty,  which  judg- 
ment was  perfected  Apr.  12,  1827. 

That  the  first  installment  of  $500  due  on  the 
bond  had  been  paid. 

That  all  the  residue  of  the  moneys  mentioned 
in  the  bond  remained  unpaid. 

The  bill  prayed  a  foreclosure  and  sale,  and 
that  process  or  subpoena  might  go  against  the 
mortgagors,  and  all  the  judgment  creditors,  in- 
cluding Southwick,  Cannon  and  Warren,  who 
alone  answered ;  the  bill  being  taken  proconfesso 
against  the  other  defendants. 

Southwick,  Cannon  and  Warren  answered, 
admitting  all  the  facts  stated  in  the  bill,  except 
the  payment  of  the  first  installment.  In  re- 
spect to  this,  they  answered  that  the  defend- 
ant, *Cannon,  had  conversations  with  [*749 
Pattison  and  the  Vails  and  their  attorney,  some- 
time in  the  winter  or  spring  of  1827,  in  which 
they  informed  him  of  the  assignment  to  Patti- 
son and  the  Vails  of  the  first  two  installments; 
and  that  they  were  entitled  to  be  paid  in  pref- 
erence to  the  other  assignees,  the  Weeds  ;  and 
that  a  judgment  had  been  obtained  upon  the 
bond.  That  it  was  agreed  between  them  and 
Cannon,  acting  in  behalf  of  Southwick,  Can- 
non and  Warren,  that  if  the  latter  would  pay 
Pattison  and  Vails  the  first  installment,  they, 
P.  &  Vs.,  would  assign  their  interest  therein 
to  Southwick,  Cannon  and  Warren.  That 
they,  accordingly,  in  June,  1827,  advanced 
$562.60  to  Pattison  and  Vails,  in  pursuance  of 
the  proposition  ;  and  the  better  to  insure  the 
repayment  of  that  sum  to  Southwick,  Cannon 
and  Warren,  they,  Pattison  and  Vails,  June 
20, 1827,  assigned,  under  their  respective  hands 
and  seals,  the  judgment  upon  the  bond  against 
the  obligors,  to  Southwick,  Cannon  and  War- 
ren. That  the  judgment  was  in  favor  of  Par- 
sons, the  mortgagee.  That  the  first  installment 
is  wholly  due  and  unpaid  ;  that  they,  S.,  C.  & 
W.,  insisted  that  they  were  entitled  and  should 
be  first  paid  with  their  costs,  out  of  the  pro- 
ceeds arising  from  the  sale  of  the  mortgaged 
premises,  in  priority  to  any  claim  set  up  by 
the  complainants  ;  and  that  the  $562.60  and  in- 
terest thereon  should  be  included  in  the 
amount  to  be  found  and  reported  due  on  the 
bond  and  mortgage,  and  in  the  amount  for 
which  the  premises  should  be  sold  ;  aud  that 
the  whole  should  be  decreed  to  be  paid  to  the 
defendants,  3.,  C.  &  W.,  out  of  the  proceeds 
of  the  sale,  either  in  priority  to  the  claims  set 
up  by  the  complainants,  or  otherwise,  as  should 
appear  to  be  just  aud  equitable,  according  to 
the  respective  rights  of  the  parties. 

A  general  replication  having  been  filed. proofs 
were  taken.  The  assignment  from  Pattison 
and  Vails  to  Southwick,  Cannon  and  Warren, 
was  in  evidence,  sealed  by  the  assignors,  and 
dated  June  20,  1827.  It  described  the  judg- 
ment on  the  bond  as  being  for  the  recovery  of 
$500  debt  and  $49.83  costs,  and  then  ran  as 
follows  :  "  In  consideration  of  $549.83  to  us  in 
hand  paid,  at  or  before.  &c.,  we  have  granted, 
bargained,  sold,  assigned,  transferred  and  set 
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75O*]  *over,  and  by  these  presents  do  grant, 
&c.,  unto  the  said  Southwick,  Cannon  and 
Warren,  their  executors,  &c.,  the  said  judg- 
ment so  recovered  in  the  above  suit,  with  full 
power  and  lawful  authority  to  take  all  neces- 
sary proceedings  for  the  recovery  of  the  said 
sum  of  $549.88,  with  interest  on  the  same  from 
the  22d  day  of  February  last." 

Considerable  testimony  was  taken  in  regard 
to  the  negotiations  which  led  to  this  assign- 
ment, and  other  communications  between  the 
parties,  before  and  at  the  time  of  its  execution, 
with  a  view  to  show  that  the  real  intention  of 
the  assignors  and  assignees  was  merely  to  pass 
all  title  to  the  judgment  as  a  collateral  security 
to  the  assignees  for  the  consideration  paid  by 
them  ;  the  assignment  not  to  have  the  effect  to 
carry  any  interest  in  the  mortgaged  premises  ; 
but  as  this  testimony  was  laid  out  of  view,  in 
the  decision  of  the  cause,  it  is  not  stated  par- 
ticularly. 

The  cause  was  brought  to  a  hearing  on  the 
pleadings  and  proofs  at  the  October  Term  of 
this  court,  1828,  and  was  argued  by, 

Mr  Marsh,  for  the  complainants,  and 

Mr.  Swetland,  for  the  defendants,  S.  C.  &  W. 

COWEN,  Circuit  J.  The  defendants,  South- 
wick,  Cannon  and  Warren,  claim  that,  in  legal 
effect,  the  assignment  carried  to  them,  not  only 
an  interest  in  the  judgment  to  the  amount  of 
the  installment,  but  a  corresponding  interest  in 
the  mortgaged  premises  themselves. 

This  view  of  the  case  is  strenuously  resisted 
by  the  complainants  and,  although  the  general 
rule  is  admitted,  that  a  direct  and  unqualified 
assignment  of  the  whole  mortgage  debt  car- 
ries the  entire  mortgage  interest  in  the  land,  it 
is  contended  that  the  assignment  in  question  is 
not  within  the  rule. 

In  the  first  place,  it  is  said  the  assignment  is 
of  a  judgment  for  the  debt — of  a  thing  collat- 
eral, and  not  of  the  debt  itself,  or  any  part  of  it. 

The  assignment  is  of  the  judgment  for  the 
installment  $549,83,  with  full  power  to  take 
751*]  all  necessary  proceedings  for  *its  re- 
covery. This,  undoubtedly,  cut  off  the  right 
of  the  complainants  to  collect  that  sum,  either 
on  the  mortgage,  bond  or  judgment;  and  the 
mortgagors, after  notice.became.both  in  equity 
and  at  law,  debtors  pro  tanto  to  the  assignees. 
Both  may  object  to  the  complainants'  enforc- 
ing either  of  their  remedies  for  anything  more 
than  the  residue.  The  assignors,  then,  parted 
with  all  their  interest  in  and  control  over  the 
debt  to  the  assignees.  The  former  has  nothing 
left  as  to  the  $549,83.  either  in  the  bond,  mort- 
gage or  judgment.  The  assignment  of  a  judg- 
ment necessarily  carries  the  debt,  nor  is  it  pos- 
sible to  separate  them.  The  judgment  would 
be  barren,  nor  can  we  conceive  of  its  existence 
without  the  debt.  I  must,  therefore,  hold  the 
debt  to  be  directly  assigned  in  this  case,  and 
all  the  effects  must  follow  which  the  law  at- 
taches to  an  assignment  of  that  character. 
One  of  these  is,  that  an  interest  in  the  mort- 
gaged premises  passes  as  an  incident  to  the 
debt,  which  is  the  principal.  Jackson  v.  Blod- 
get,  5  Cow.,  202,  206,  and  cases  cited.  True, 
and  this  is  made  another  ground  for  taking  the 
assignment  out  of  the  general  rule,  here  is  not 
a  transfer  of  the  whole  debt  due  upon  the  mort- 
gage, but  only  a  small  part  of  it.  That  would 
be  a  valid  objection  against  its  carrying  the 
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whole  mortgage  interest,  but  it  by  no  mean* 
follows  that  the  whole  interest  must  remain  be- 
hind. It  is  the  well  settled  doctrine  that  a  mort- 
gage is  a  mere  incidental  security  for  the  debt, 
like  a  judgment  or  bond.  Foreclosing  the- 
mortgage  is  one  of  the  remedies  for  default  of 
payment;  and  all  incidental  securities,  all  rem- 
edies for  a  debt,  follow  it,  and  reside  with  the 
creditors  to  the  extent  of  their  several  claims, 
whether  of  the  whole  debt  or  a  part;  and  must 
be  subject  to  their  control  so  far  as  those  secu- 
rities or  remedies  may  be  necessary  to  the  col- 
lection of  the  debt.  If  it  be  conceded,  and  it 
has  not,  and  cannot  be  properly  denied,  that 
a  single  debt  may,  in  equity,  be  parceled  out 
among  several,  it  follows  that  each  must  share 
in  the  remedies  and  securities.  When  you  ad- 
mit that  choses  in  action  are  an  article  of  traf- 
fic, you  must  allow  the  creditor  not  only  to  sell 
or  mortgage  the  whole,  but  also  any  part,  and 
transfer  the  part  to  be  holden  in  severally  or 
in  common;  and  you  must  vest  in  the  assignee 
a  Corresponding  control  over  all  the  [*752 
incidental  means  of  collection.  Suppose  the 
whole  of  this  mortgage  debt  had  been  assigned 
to  Southwick,  Cannon  and  Warren,  except  the 
first  installment,  which  had  been  left  in  the 
complainants,  it  appears  to  me  the  situation  of 
parties,  would  have  been  exactly  reversed  in 
all  respects.  Indeed, according  to  the  argument 
on  the  side  of  the  complainants,  this  mortgage 
has  become  perfectly  nugatory.  Both  Pattison 
and  Vails  and  the  Weeds  are  but  partial  as- 
signees of  undivided  shares;  and  if,  for  want 
of  totality.no  interest  can  pass  in  the  mortgage, 
they  have  no  rights  here  as  complainants. 
There  are  objections  as  strong  against  the  ex- 
press assignment  of  a  portion  of  mortgaged 
premises  as  against  an  implied  assignment. 
The  only  objection  against  either  must  be  the 
difficulty  of  ascertaining  the  aliquot  proportion 
of  each.  If  this  is  to  prevail,  there  is,  then,  no 
mortgage  interest  left,  except  the  contingent 
residuary  one  of  Parsons,  the  mortgagee.  That 
is  certainly  as  available  to  Southwick,  Cannon 
and  Warren,  as  to  the  complainants. 

There  is  nothing,  then,  on  the  face  of  this 
assignment,  to  avoid  the  usual  consequence. 
The  debt  passed,  and  with  it  a  part  of  the  mort- 
gaged premises,  bearing  the  said  proportion  to 
the  whole  as  the  installment  bears  to  the  entire 
mortgage  debt. 

But  it  is  insisted  that,  although  such  may  be 
the  legal  effect  of  the  assignment,  it  is  subject 
to  be  contradicted  by  showing  the  real  inten- 
tion of  the  parties,  which  may  be  done  by  pa- 
rol  or  other  evidence  extrinsic  the  paper  itself; 
and  that  there  is  testimony  of  that  character 
sufficient  in  this  case  to  establish  an  intention 
that  the  mortgage  should  be  wholly  reserved 
to  the  complainants. 

There  can  be  no  doubt  that  it  was  competent 
for  the  parties  to  separate  the  debt  from  the 
mortgage;  that  is,  to  put  the  assignees  upon 
the  judgment  alone  for  their  security,  leaving 
to  the  assignors  their  entire  interest  in  the  land. 
In  Green  v.  Hart,  1  Johns.,  580,  591,  this  power 
of  separation  was  recognized  by  Spencer,  J. 
In  that  case,  the  note  of  Johnston  had  been  in- 
dorsed by  Green  to  Hart,  and  a  mortgage  to 
Green  by  Johnston's  trustee  for  securing  the 
note  was  *delivered  by  the  indorser  to  [*753 
the  indorsee.  This,  it  was  held,  carried  the  in- 

COWKN  9. 


1828 


PATTISON  v.  HULL. 


753 


terest  in  the  mortgage  which  was  an  incident  of 
the  debt;  unless  a  different  intention  was  es- 
tablished, the  burden  of  showing  which  lay 
with  the  indorser.  The  admission  that  such 
an  intention  might  be  shown,  is  now  relied  on 
by  the  counsel  for  the  complainants  as  letting 
in  the  parol  proof  to  establish  it  here.  The 
concession  of  the  learned  judge  does  not  dis- 
criminate as  to  the  kind  of  evidence,  nor  was 
his  attention  called  to  that  point.  The  difficulty 
there  rested  in  the  proof  which  had  been  re- 
ceived not  being  clear  and  full.  There  is  little 
doubt,  however,  that  oral  evidence  would  have 
been  admissible  in  that  case.  The  assignment 
itself  was  mainly  oral.  The  only  written  evi- 
dence was  the  indorsement  of  the  note  and  a 
receipt,  either  of  which  may  be  varied  by  parol 
evidence  even  as  between  the  parties.  Parol 
evidence  is  always  admissible  to  show  the  par- 
ticular purpose  for  which  an  indorsement  was 
made.  It  may  be  shown  that  the  parties  never 
intended  to  pass  any  beneficial  interest,  but 
merely  to  create  an  agency.  The  whole  trans- 
action was  then,  in  effect,  a  mere  oral  bargain 
and  sale  of  the  assignor's  interest,  which  of 
course  might  be  qualified,  explained  or  contra 
dieted,  in  whole  or  in  part,  by  evidence  of  the 
same  degree.  But  the  principal  case  is  widely 
different.  Here  the  assignment  of  the  debt  is 
in  the  more  solemn  form  of  a  deed.  Various 
conversations  were  held  between  the  solicitor 
of  the  assignors  and  some  of  the  mortgagors  on 
the  one  hand  and  Cannon,  who  transacted  the 
business  for  the  assignees,  on  the  other.  These 
conversations  related  to  the  consideration  of 
the  assignment  being  advanced  by  the  assignees 
as  a  payment  of  the  first  installment  so  far  as 
the  mortgage  was  concerned,  leaving  the  as- 
signees to  their  remedy  on  the  judgment  alone. 
The  effect  of  such  an  arrangement,  properly 
made,  would  have  been  to  pay  so  much  quoad 
the  mortgage.  All  these  conversations  were, 
however,  some  time  previous  to  the  execution 
of  the  assignment.  At  that  time  nothing  was 
said,  though  had  the  assignment  been  also  by 
parol  it  would  still  be  open  to  the  remark,  that  it 
was,  in  fair  intendment,  but  a  consummation 
of  the  terms  to  be  gathered  from  the  prior  ne- 
754*]  gotiations.  Take  the  same  effect,  then, 
as  if  those  terms  had  been  reiterated  at  the  exe- 
cution of  the  assignment.  There  is  no  position 
better  settled  than  that  all  negotiations  prior  to 
or  cotemporaneous  with  an  agreement  under 
seal,  are  merged  in  it.  A  deed  comprehends 
and  passes  the  incident  as  well  as  the  principal 
though  the  latter  only  be  mentioned.  The  legal 
effect  of  the  instrument  is  the  same  in  respect 
to  both.  The  form  in  which  such  an  effect  is 
produced,  in  the  one  case  by  express  words, 
and  the  other  by  implication,  does  not  take 
from  the  conclusiveness  of  the  effect.  A 
deed  of  land  omits  to  mention  implements; 
yet  they  pass  as  effectually,  and  a  parol  re- 
servation of  them  is  as  completely  nugatory 
as  if  they  had  been  named  in  the  deed.  Austin 
v.  Sawyer,  May  Term  8.  C.,  1828,  M.  S.  (a) 
You  cannot,  at  law,  avoid  the  legal  conse- 
quence, except  by  a  clause  in  the  deed  itself, 
or  a  simultaneous  paper  which  is  taken  as  en- 
tering into,  and  forming  a  part  of  the  deed. 
The  same  rule  prevails  in  equity.  It  was  de- 
cided on  a  bill  filed  by  the  assignees  of  an  equity 

(a)  Since  reported,  ante,  39. 
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of  redemption,  seeking  directly  to  vary  the 
terms  of  a-  mortgage  by  setting  up  an  oral  stip- 
ulation on  the  part  of  the  mortgagee,  ' '  that 
parol  evidence  is  inadmissible  to  contradict  or 
substantially  vary  the  legal  import  of  a  written 
agreement."  Stevens  v.  Cooper,  1  Johns.  Ch., 
425.  In  that  case,  it  was  insisted  at  the  bar 
that  the  mortgage  was  of  a  mere  personal  nat- 
ure, an  incident  to  the  debt ;  and,  therefore, 
the  subject  of  sale  without  writing,  the  same 
as  any  personal  chattel.  The  answer  given 
was,  that  the  evidence  offered  was  not  onlv  de- 
nied by  the  Statute  of  Frauds  but  was  contrary 
to  the  maxims  of  the  common  law.  The  follow- 
ing cases  also  go  directly  to  the  same  point:  Id. 
Irnham  v.  Child,  1  Bro.  C.  C.,  92 ;  Ld.  Port- 
more  v.  Morris.  Id.,  219;  Meres  v.  Ansell,  3 
Wils.,  275,  276  ;  Meads  v.  Lansing,  1  Hopk., 
124  ;  Moses  v.  Murgatroyd,  1  Johns.  Ch.,  119, 
128,  is  relied  on  by  the  complainants.  There 
an  assignment  under  seaj  absolute  on  the  face 
of  it,  of  certain  goods,  was  intended  to  be  in 
trust  for  securing  debts.  On  a  bill  filed  by  the 
creditors  against  the  administrator  of  the  as- 
signee, charging  that  the  assignment  was  in 
trust  to  secure  their  debts,  the  administrator 
answered  that  the  assignment  was  for  the  gen- 
eral indemnity  *of  his  intestate  against  [*755 
advances  made  by  him  for  the  assignor.  Parol 
proof  was  received,  after  this  admission  that 
the  deed  was  false  on  its  face,  to  show  the  real 
trust.  This  case  must  have  gone  on  the  ground 
mentioned  by  Chancellor  Kent,  at  p.  128,  that 
there  was  mistake,  ignorance  or  accident  in 
framing  the  deed ;  otherwise,  the  case  is  anom- 
alous, and  a  departure  from  settled  principles 
which  cannot  be  imputed  to  the  learned  Chan- 
cellor who  decided  it.  The  correction  of  an  in- 
strument on  any  of  the  grounds  mentioned  by 
him,  is  a  distinct  head  of  equitable  power, 
never  exercised  but  on  a  bill  filed  praying  the 
correction  directly,  or  what  is  equivalent, 
where  the  parties  consent  to  go  into  the  inquiry. 
The  mistake,  or  other  ground  of  correction, 
must  be  charged  in  the  bill,  so  that  it  may  be 
answered  and  issue  taken  upon  it.  The  deed 
will  then,  if  the  evidence  warrant  it,  be  re- 
formed and  set  right  by  the  decree.  (1  Bro.  C. 
C.,  93,  94;  2  Id.,  219.)  But  you  cannot  do  this 
collaterally.  It  cannot  be  done  without  attegata, 
et  probata  upon  the  very  point. 

From  this  view  of  the  case,  it  must  be  taken, 
as  between  the  complainants  and  the  defend- 
ants, Southwick,  Cannon  and  Warren,  that  the 
first  installment  is  due  still. 

But  how  is  it  in  respect  to  the  other  defend- 
ants, the  mortgagors  and  the  numerous  judg- 
ment creditors  against  whom  this  bill  has  bee» 
taken  pro  confesso  ?  The  bill  alleges  a  part  pay- 
ment of  the  mortgage  which  all  the  defendants, 
except  Southwick,  Cannon  and  Warren,  have 
regarded  as  correct  and  make  no  defense.  It 
is  most  unjust,  therefore,  in  respect  to  them, 
that  these  premises  should  be  charged  with  the 
first  installment.  They  may  all  have  an  interest. 
At  any  rate  some  of  them  have.  The  parties 
litigating  might  as  well  insist  on  selling  for 
double  the  original  mortgage.  In  respect  to 
themselves  merely,  they  might  do  so  for  aught 
the  other  defendants  would  care.  Suppose 
these  defaulting  defendants  had  been  pnt  to 
sleep  by  an  admission  on  the  part  of  the  com- 
plainants, and  the  whole  mortgage  had  been 
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paid  except  $10;  could  it  be  swelled  as  against 
them  to  its  original  amount  at  the  instance  of 
their  co-defendants?  I  suggested  this  difficulty 
on  the  argument;  it  was  not  satifactorily  an- 
756*]  swered  *then,  and  it  still  seems  to  me 
utterly  insurmountable.  It  struck  me  then, 
and  I  think  so  still,  that  Southwick,  Cannon 
and  Warren,  should  either  have  joined  as  com- 
plainants or  made  themselves  so  by  a  cross-bill. 
When  they  saw  that  their  own  share  was 
treated  by  the  foreclosure  parties  as  paid,  they 
might,  by  a  cross-bill  have  become  complain- 
ants, bringing  in  all  the  other  parties  and  giv- 
ing them  a  chance  to  contest  the  relief  now 
sought  in  the  answer.  This  is  the  uniform  and, 
I  apprehend,  the  only  course  where  a  defend- 
ant is  entitled  to  some  positive  relief  beyond 
what  the  scope  of  the  complainants  suit  will 
afford  him.  Both  the  original  complainant  and 
all  the  co-defendants  may  be  called  to  answer 
the  cross-bill,  and  must  be,  where  this  is  neces- 
sary to  the  protection  of  their  rights.  (Coop. , 
Eq.  PI.,  85.) 

But  both  parties  litigant  say  go  on  and  sell, 
and  however  embarrassed  the  cause  may  be, 
they  have  a  right  to  say  so,  as  to  all  except  the 
first  installment.  That  is  a  matter  entirely  be- 
tween Pattison  and  Vails  on  one  side,  and 
Southwick,  Cannon  and  Warren  on  the  other; 
and  seems  more  properly  a  subject  of  settle- 
ment after  the  master's  report  shall  come  in.  I 
shall,  therefore,  suspend  all  directions  as  be- 
tween them  till  that  time.  The  decree  of  sale 
will  of  course  not  be  made  till  the  report  shall 
be  confirmed.  Such  is  the  settled  practice  of 
the  court.  Gardiner  v.  Garnm,  1  Hopk.,  306. 

I  shall  want  the  amount  due  on  the  first  in- 
stallment separately,  the  amount  due  on  the 
mortgage  beside  that  installment,  and  the  ag- 
gregate of  both — each  of  the  three  sums  to  be 
set  down  separately.  (2  Pow.  Mod.,  969,  970.) 

I  will  then  say  whether  the  complainants 
shall  be  charged  as  trustees  of  South  wick,  Can- 
non and  Warren,  to  the  extent  of  the  install- 
ment, if  the  premises  sell  for  so  much,  or 
whether  the  latter  shall  come  in  and  have  their 
installment  taken  as  a  part  of  the  amount  for 
which  the  premises  are  to  be  sold  ;  and  in  such 
an  event,  whether  they  shall  be  preferred,  or 
take  pro  rata  with  the  complainants. 

Order  of  reference,  accordingly;  and  to  state 
amount  of  incumbrances.  All  further  direc- 
tions reserved  till  report. 
757*1  *At  the  January  Term  of  the  court, 
1 829 ,  the  master's  report  came  in,  stating  that  the 
first  installment  with  interest  amounted  to 

$581  05 

Due  complainants,  besides  first  in- 
stallment                3.756  77 


Aggregate      ....          $4,337  82 
He  also  reported  numerous  judgments  of 
large  amounts,  obtained  against  Hull  and  Hop- 
per, two  of  the  mortgagors,  after  the  execution 
of  the  mortgage. 

The  master  further  stated,  specially,  that 
after  a  first  hearing  before  him  in  respect  to 
the  account  upon  the  mortgage,  the  complain- 
ants discovered  new  proof  .which  they  supposed 
went  to  show  a  payment  or  discharge  of  the 
first  installment;  and  the  master  being  satisfied 
that  the  discovery  was  made  after,  the  first 
hearing,  he  did,  on  the  day  fixed  by  him  to  set- 
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tie  the  draft  of  his  report,  and  before  the  draft 
was  settled,  receive  the  new  evidence,  which 
he  reported  specially.  It  consisted  of  exhibits 
showing  the  following  state  of  facts  : 

Hull  and  Hopper,  two  of  the  mortgagors, 
with  Epaphrus  Hull  and  John  Thomas  as  sure- 
ties, Oct.  25,  1826,  executed  their  joint  and  sev- 
eral promissory  note  to  Harvey,  for  $8,000. 
Harvey  indorsed  this  note  to  Southwick,  Can- 
non and  Warren,  the  defendants  litigant.  Dec. 
27,  1827,  Hull  and  Hopper,  with  Epaphrus 
Hull  and  one  Gibb,  executed  their  joint  and 
several  note  directly  to  Southwick,  Cannon 
and  Warren  for  $2,525.76.  These  notes  were 
given  by  Hull  and  Hopper  as  collateral  secu- 
rity to  Southwick,  Cannon  and  Warren.to  pro- 
tect them  against  various  advances  made  by 
them  for  Hull  and  Hopper  both  before  and 
after  the  dates  of  the  notes.  Southwick,  Can- 
non and  Warren  also  held  various  other  collat- 
eral securities  against  the  same  advances,  viz. : 
the  bond  and  warrant  of  Hull  and  Hopper  to 
confess  judgment  on  the  first  mentioned  note; 
and  in  Feb.,  1827,  Hull  and  Hopper  also  gave 
Southwick,  Cannon  and  Warren  a  power  to 
sell  certain  boats  and  vessels  of  Hull  and  Hop- 
per, before  assigned  to  Southwick, Cannon  and 
Warren  as  collateral  security,  giving  Hull  and 
Hopper  credit  for  the  proceeds. 

*Epaphrus  Hull,  the  surety,  who  re-  [*758 
sided  in  the  State  of  Vt.,  died  ;  and  according 
to  the  law  of  that  State,  Southwick,  Cannon 
and  Warren  were  cited  to  appear  before  the 
Court  of  Probate  of  the  District  of  Chittenden, 
by  a  certain  time,  to  establish  their  claim 
against  his  estate.  They  appeared,  accordingly, 
and  declared  on  the  notes  as  due  from  that  es- 
tate ;  and  the  cause  proceeded  to  a  decision; 
but  not  being  satisfied  with  the  decision  of  the 
judge  of  probate,  they  appealed  to  the  County 
Court  of  Chittenden  Co.  This  appeal  was  made 
Mar.  7,  1828.  That  court  referred  the  cause  to 
three  referees,  before  whom  one  Eldridge,  the 
administrator  of  Epaphrus  Hull, as  respondent, 
and  Southwick,  Cannon  and  Warren,  as  appel- 
lants, were  heard  upon  the  question,  whether 
the  notes  were  due. 

On  the  hearing  before  the  referees,  South- 
wick, Cannon  and  Warren,  in  order  to  show 
that  the  notes  were  due,  brought  forward  a 
full  statement  of  all  accounts  between  them 
and  Hull  and  Hopper.  One  account  against 
Hull  and  Hopper  amounted,  in  the  aggregate, 
to  $7,797.25,  ranging  through  various  items, 
from  Nov.  15,  1826,  to  Aug.  21,  1828.  In  this 
account  were  included  two  judgments,  the  in- 
terest in  which  Southwick,  Cannon  and  War- 
ren claimed  as  assignees.  One  of  these  judg- 
ments was  under  date  of  Feb.  21,  1827,  and 
was  in  favor  of  one  Hart,  against  Hull  and 
Hopper,  of  $228.79  ;  and  the  other  was  under 
date  of  June  20,  1827,  in  favor  of  Parsons 
against  Hull  and  Hopper,  for  $562.68  (being 
the  same  judgment  now  in  dispute).  Other 
items  of  the  account  were  notes — some  dated 
before  and  some  after  the  first  judgment,  but 
all  previous  to  the  judgment  in  question.  After 
the  date  of  the  judgment  in  question, followed 
various  changes  of  disbursements  by  South- 
wick, Cannon  and  Warren  for  Hull  and  Hop- 
per, by  way  of  draft  and  otherwise.  Interest 
was  cast  on  most  of  the  items,  including  the 
judgment,  and  the  whole  footed  at  $7,797.25. 
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Then  followed  a  credit  of  cash  receipts  from 
the  season  of  1827,  on  sales  of  lumber,  &c. 
down  to  a  later  date,  but  what  date  precisely 
did  not  appear,  of  $8,118.47. 
759*]     *These  were  the  first  results  from  the 
cast  of  the  referees,  as  the  account  stood  al 
lowed  by  them  ;  which  left,  on  specific  debts 
and  credits,  a  balance  of  $321. 22  against  South 
wick,  Cannon  and  Warren. 

Beside  the  charges  in  the  above  account,  the 
referees  found  that  Southwick,  Cannon  and 
Warren  were  in  advance  to  Hull  and  Hopper, 
to  the  amount  of  the  two  notes  of  Epaphrus 
Hull,  which  were,  therefore,  due  without  any 
deduction  except  the  balance  of  $321. 22,  which 
they  at  first  deducted.  But  on  review,  they  re- 
versed the  balance  on  the  specific  account,  by 
charging  on  the  debit  side  a  mistake  of  $540. 
This  being  added,  left  a  balance  the  other  way 
against  Hull  and  Hopper,  of  $218.78.  They 
then  reported  the  whole  of  the  two  notes  to  be 
due,  subject  to  be  reduced  in  favor  of  the  es 
tate  of  Epaphrus  Hull,  which  stood  as  a  mere 
surety,  by  future  proceeds  from  the  other  col 
lateral  securities. 

They  reported  that  the  estate  of  Epaphrus 
Hull  was  insolvent,  and  able  to  pay  but  10s.  on 
the  pound.  This  report  was  afterwards  con- 
firmed by  the  Court  of  C.  P. 

The  master  reported  against  these  proceedings 
being  evidence  of  a  payment  or  discharge  of 
the  first  installment,  or  any  part  of  it.  He 
stated  that  he  considered  the  proceeding  in  Vt. 
as  at  the  instance  of  theadministrator.to  ascer- 
tain whether  any  part  of  the  two  notes  had 
been  paid  ;  not  as  a  proceeding  directly  be- 
tween Southwick,  Cannon  and  Warren  and 
Hull  and  Hopper  ;  and  so  not  binding  on  the 
former. 

His  opinion  was  that  South  wick,  Cannon  and 
Warren  might  still  elect  to  apply  the  credits 
in  the  report  to  any  part  of  their  debts,  and  yet 
hold  on  to  their  various  collateral  securities, 
till  all  their  claims  were  satisfied.  He,  therefore, 
reported  that  the  first  installment  and  the  judg- 
ment therefor,  were  still  due  and  unsatisfied. 

The   defendants,    Southwick,   Cannon  and 
Warren,  now  moved  to  suppress  or  set  aside 
all  that  part  of  the  report  which  related  to  the 
proceedings  in  Vt.,  as  irregular,  because  the 
master  had  no  power  to  grant  a  rehearing.  On 
the  other  hand,  the  complainants  excepted  to 
the  report,  on  the  ground  that  the  first  install- 
ment was  discharged  or,  at  least,  partly  so. 
76O*]     *Both  the  objection  and  the  exception 
were  now  heard  together  by  consent. 
Mr.  Marsh,  for  the  complainants. 
Mr.   Swetland,   for  the  defendants,   South- 
wick, Cannon  and  Warren. 

COWEN.  Circuit  J.  The  complainants  except 
to  the  result  of  the  master's  report,  insisting 
that  the  first  installment  is  paid  or,  if  not  fully 
discharged,  that  no  more  is  due  than  the  bal- 
ance of  the  account,  in  which  it  is  concluded, 
as  struck  by  the  referees,  viz.:  $218.78. 

The  defendants,  Southwick.  Cannon  and 
Warren,  resist  this  exception :  1.  On  the 
ground  that  the  evidence  relied  on  was  not 
regularly  before  the  master,  he  having  no  right 
to  grant  the  second  hearing  ;  but  2.  If  other- 
wise, then  Southwick,  Cannon  and  Warren 
are  not  concluded  by  the  credits  in  the  report 
of  the  referees ;  and  may  hold  them  aloof,  to 
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be  applied  in  the  best  manner  for  themselves, 
after  seeing  how  their  various  collateral  securi- 
ties turn  out. 

Before  going  into  the  merits,  I  must  inquire 
whether  the  master  regularly  received  the 
proofs.  If  not,  they  cannot  be  acted  upon  here  ; 
and  the  report  must  be  taken  as  conclusive 
that  the  whole  mortgage  money  is  due. 

The  question  is,  whether  a  master,  on  a  ref- 
erence to  him  to  take  and  state  an  account, 
may,  after  the  hearing  is  closed,  and  on  the 
day  fixed  by  him  to  settle  the  draft  of  his  re- 
port, but  before  the  draft  is  settled,  receive  fur- 
ther evidence,  he  being  satisfied  that  it  was 
discovered  after  the  first  hearing. 

It  is  said  in  Mr.  Hoffman's  book,  p.  69,  that 
no  further  evidence  can  be  taken,  on  attend- 
ance to  peruse  or  to  hear  report,  but  the  mas- 
ter can  only  hear  the  parties  as  to  the  propri- 
ety of  his  conclusions  from  former  evidence. 

The  order  of  proceeding,  as  I  understand  it, 
after  the  hearing  closed  before  the  master,  is, 
to  investigate  the  matters  in  proof  before  him, 
and  draft  his  report ;  a  summons  then  goes, 
signed  by  the  master,  at  the  instance  of  either 
party,  "to  peruse  *report,"  or  "to  [*761 
hear  report. "(a)  The  object  of  this  is,  that  the 
parties  may  examine  the  draft,  taking  copies 
if  they  please ;  and,  in  the  language  of  Mr. 
Hoffman,  suggest  particulars  in  which  they 
think  the  master  may  have  erred  in  his  results. 
For  the  present  they  are  to  stop  here.  The 
next  step  is  a  summons  "to  settle  the  draft  re- 
port" the  return  of  which  brings  us  to  the 
stage,  at  which  the  master  in  this  case  received 
the  further  testimony.  Mr.  Hoffman's  book  is 
relied  on  at  the  page  cited,  as  showing  that 
further  testimony  cannot  be  received  after  the 
hearing  is  closed.  But  he  says  no  such  thing, 
unless  it  be  made  out  by  inference  from  his  de- 
nying further  proof  when  the  parties  come  to 
hear  or  peruse  the  report.  He  denies  it,  then 
as  I  understand  him,  not  as  too  late,  but  as  be- 
ing inconsistent  with  the  object  of  the  sum- 
mons. The  parties  are  then  to  look,  and  see 
if  any  inadvertent  defect  is  yet  to  be  supplied 
by  testimony.  And  accordingly  Mr.  Hoffman 
immediately  after  cites  Turner,  who  says,  that 
"  in  attending  the  warrants  (summonses)  to  set- 
tle the  draft,  the  respective  solicitors  must 
state  to  the  master  such  alterations  as  in  their 
judgment  they  may  think  expedient,  and  if 
my  evidence  has  been  omitted,  it  must  be 
Drought  forward,  in  strictness,  before  the  re- 
port is  settled."  The  very  book  cited  against 
t  thus  makes  the  production  of  further  evi- 
dence almost  a  matter  of  course.  The  attend- 
ance to  peruse  or  hear,  and  attendance  to  set- 
,le,  are  different  stages,  and  intended  for  dif- 
!erent  purposes,  as  will  be  seen  by  the  books. 
They  all  agree,  or,  at  least,  strongly  imply  that 
ividence  may  be  received  at  any  proper  and 
:onvenient  time  before  the  report  is  finally  set- 
led.  (2  Madd.  Ch.,  507,  Am.  ed.,  1822;  1 
Newl  Ch.,  341 ;  Blake,  Ch.,  230.)  The  books 
cited,  all  go  on  Thompson  v.  Lamb.  7  Ves.,  587, 
md  Fearon  v.  Dawes,  or  rather  Fearon  v.  Steph- 
nson,  Note  2  of  Beame's  Orders,  260.  I  should 
nfer  from  these  cases,  that  a  further  examina- 

(o)  By  the  109th  of  the  present  rules,  the  next  step 
after  hearing-  closed  is,  to  issue  the  master's  warrant 
""or  settling1  the  draft  of  his  report ;  and  no  previous 
ummons  to  see  the  draft  and  take  copies  is  neces- 
sary. 
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tion  after  the  hearing,  is,  in  England,  pretty 
much  a  matter  of  course,  at  any  proper  time 
before  the  report  is  finally  settled.  Our  own 
7  62*]  practice,  though  more  strict,  *will  clear- 
ly warrant  all  that  has  been  done  here.  In 
Hemsen  v.  Remsen,  2  Johns.  Ch.,  502,  the  Chan- 
cellar  says,  when  an  examination  before  a 
master  is  concluded,  "  it  ought  not  to  be  opened 
for  further  proof,  without  special  and  very 
satisfactory  cause  shown."  In  the  case  before 
me,  the  cause  was  most  special  and  most  satis- 
factory. It  was  a  total  ignorance  in  the  party 
of  the  evidence  proposed  to  be  adduced,  till 
after  the  ordinary  examination  had  closed.  I 
have  no  hesitation  in  saying,  that,  if  the  dis- 
covery had  not  preceded  the  final  settlement  of 
the  draft,  I  would  open  the  report,  and  send 
the  matter  down  to  the  master  for  a  rehearing. 
This  is  done  in  England,  even  where  the  er- 
ror in  the  report  is  owing  to  the  party  omitting 
material  evidence  within  his  power.  True,  that 
is  on  terms,  as  giving  up  the  deposit,  which 
must  there  be  made  with  the  register  upon  tak- 
ing exceptions  to  the  report.  Hedges  v.  Car- 
donnel,  2  Atk.,  408.  But  the  case  cited,  strong- 
ly implies,  that  if  the  testimony  was  out  of  his 
power,  or,  which  is  the  same  thing,  his  knowl- 
edge, the  order  to  rehear  would  be  on  terms 
much  less  rigorous.  The  master  has,  indeed, 
here  done  no  more  than  he  would  have  been 
directed  to  do,  on  application,  had  he  refused. 

The  testimony  reported  is  accordingly  re- 
ceived. 

2.  On  looking  over  that  testimony,  it  will  be 
perceived  that  the  question  arising  upon  it,  is 
the  much  litigated  one  of  the  application  of 
payments  made  to  a  creditor  who  holds  a  list 
of  demands  against  his  debtor,  which  demands 
differ  in  their  rank,  and  in  their  penal  conse- 
quences to  the  debtor. 

I  agree  with  the  counsel  for  the  defendants, 
that  the  proceedings  in  Vt.,  not  being  directly 
between  Southwick,  Cannon  and  Warren,  and 
their  debtors,  Hull  and  Hopper,  and  the  latter 
not  standing  in  the  relation  of  privies  to  that 
proceeding,  it  is  not  such  a  judicial  proceed- 
ing between  the  parties  as  would  work  a  tech- 
nical estoppel,  even  were  the  debtors  now  be- 
fore the  court  insisting  on  such  an  effect. 
Much  less  can  it  be  relied  on  in  that  view  by 
the  complainants,  who  were  utter  strangers  to 
that  proceeding.  It  could  neither  be  pleaded 
nor  given  in  evidence,  as  an  estoppel,  in  bar 
to  an  action  on  the  account  or  any  part  of  it. 
Nor  does  the  view  which  I  have  finally  felt 
myself  constrained  to  adopt,  require  that  I 
763*]  *should  consider  the  part  which  South- 
wick,  Cannon  and  Warren  took  in  those  pro- 
ceedings as  an  act  in  pais,  amounting  to  an 
application  of  the  various  payments  to  the  spe- 
cific account.  This  was  the  ground  taken  by 
the  counsel  for  the  complainants,  and  there  is, 
certainly,  much  argument  in  its  favor.  South- 
wick,  Cannon  and  Warren  urged  two  accounts 
before  the  referees  in  V.t;  one  was  a  general  or 
round  estimate  ;  at  least  appears  to  be  so  here, 
for  the  items  are  not  given.  It  equalled  the 
notes,  and  they  were  claimed  on  the  foot  of 
that  general  estimate,  as  a  collateral  security  by 
these  defendants,  and  were  maintained  by  the 
referees  as  such,  and  declared  to  be  entirely 
unpaid.  The  other  account  was  specific,  be- 
ing set  forth  item  by  item,  and  included  the 
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judgment  for  the  installment  in  question.  The 
whole,accounts  amounted,  say  (for  the  sake  of 
round  numbers)  to  $19,000.  On  this  account 
$8,000  were  received,  and  were  to  be  credited. 
The  debtors  had  not  directed  the  application 
when  they  made  the  payment ;  and  I  will  take 
the  rule,  at  present,  as  broadly  as  it  was  con- 
tended for  by  the  complainants'  counsel,  that 
the  creditors  might  make  the  appropriation  of 
the  payment  at  any  indefinite  period  of  time. 
They  did  present  them  as  credits  by  the  side 
of  the  specific  account.  They  were  so  placed 
upon  the  report  of  the  referees,  which  South- 
wick,  Cannon  and  Warren  accepted,  and  pro- 
cured to  be  confirmed.  They  (S.  C.  &  W.)  did 
not,  as  I  have  supposed  they  might  have  done, 
make  a  general  appropriation  to  the  whole 
account  of  $19,000,  but  they  adopted  a  report, 
apparently  making  it  on  a  specific  part  of  that 
account,  very  nearly  corresponding  in  amount 
with  the  credits  and,  doubtless,  so  intended  by 
them.  They  do  not  keep  these  credits  away 
from  the  judgments,  but  make  the  latter  a  part 
of  the  specific  account.  On  the  ground  now 
taken,  they  had  the  power  to  declare  what  part 
of  their  whole  account  was  due ;  and  they 
elected  the  general  account  as  due  and,  having 
done  so,  the  specific  account  must  stand  paid 
as  far  as  the  credits  will  go.  The  money  paid 
must  stand  credited  to  something,  and  they, 
surely,  do  not  want  their  collateral  securities  to 
protect  what  is  actually  paid.  That  is  extin- 
guished. They  could  not,  if  desirable  to  them, 
*keep  the  moneys  received  in  payment  [*764 
floating  about,  to  sink  at  their  will,  upon  the 
most  commodious  part  of  their  account,  in  ref- 
erence to  the  final  avails  of  their  collateral  se- 
curities, or  the  nature  of  their  different  debts. 
In  this  view,  $218.78  of  the  specific  account 
would  still  remain  due ;  and  giving  the  de- 
fendants their  indefinite  latitude  of  application, 
they  might  now  so  apply  the  credits  to  that 
account  as  to  leave  so  much  of  the  installment 
in  question  due  and  unpaid  ;  that  is  to  say, 
they  might  now  apply  the  payments  to  other 
parts  of  the  specific  account,  withdrawing  the 
judgment  in  question  as  to  the  undischarged 
balance.  Giving  the  defendants  that  ground, 
therefore,  they  might  still  claim  the  $218.78. 
But  this  is,  perhaps,  not  the  true  ground 
upon  which  to  dispose  of  the  case.  It  is  true, 
as  the  defendants'  counsel  insists,  that  they 
were  called  into  the  Court  of  Probates  to  main- 
tain their  notes  ;  and  they  did  this  by  showing 
a  balance  of  general  account  equal  to  the  notes. 
It  is  the  fairest  construction  they  can  ask,  and 
I  am  disposed  to  give  it  to  them.  We,  then, 
allow  their  whole  account,  as  far  as  the  law 
will  permit,  to  stand.  That  account,  as  far  as 
can  be  gathered  from  the  reported  testimony, 
consists  of  the  two  judgments  of  about  $800  ; 
and  several  promissory  notes  and  matters  prop- 
erly chargeable  in  account,  amounting,  we 
have  supposed,  to  $19,000.  About  $8, 000  have 
been  paid  upon  general  account.  Neither  the 
debtors,  when  they  made  their  payments,  di- 
rected, nor  have  the  creditors  made  any  spe- 
cific appropriation;  and  they  refuse  to  made  it, 
up  to  this  moment.  They  claim  to  use  the 
payments  as  a  kind  of  deposit  in  their  hands, 
to  make  up  for  the  ultimate  failure  of  their 
pending  collateral  securities.  If  the  mortgage 
fails  to  pay  the  judgment,  they  may  then  be 
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•under  the  necessity  of  applying  part  of  the 
$8,000  to  that  debt,  and  keeping  it  away  from 
•other  items  of  claim  which  are  otherwise  se- 
cured. If  the  mortgage  shall  pay  the  judg- 
ment, all  the  $8,000  go  to  other  parts  of  the 
accout,  and  so  on.  They  thus  insist  on  hold- 
ing in  their  hands  a  shifting  payment,  a  kind  of 
corps  de  reserve,  to  be  ordered  up  to  the  weakest 
point  as  the  occasion  shall  demand.  I  am 
strongly  inclined  to  think  the  creditors  do  not 
possess  this  power  ;  but  that  where  they  neg- 
705*]  lect  *an  appropriation,  the  law  will 
•step  in  and  appropriate  the  payment  for  them; 
though,  I  confess,  I  have  come  to  this  con- 
clusion with  some  diffidence;  and  the  more  so, 
inasmuch  as  the  learned  counsel  did  not  go  so 
fully  into  this  branch  of  the  subject  as  its  ma- 
teriality and  importance  appears  to  me  to  have 
demanded.  The  point  was  mentioned  at  the 
bar,  but  no  authorities  were  cited  either  way. 

It  is  certainly  well  settled,  as  a  general  rule, 
that  if  a  man  owes  another  two  debts,  upon 
two  distinct  causes,  and  pays  him  a  sum  of 
money,  he  (the  payor)  has  a  right  to  say  to 
which  account  the  money  so  paid  shall  be  ap- 
propriated ;  Bois  v.  Gninfteld,  Styles,  239  ; 
Anon.,  Cro.  Eliz.,  68  ;  Pinnel's  case,  5  Rep.. 
117  ;  and  almost  every  case  which  I  shall  here- 
after cite  ;  provided  he  declares,  at  the  time  of 
payment,  the  purpose  for  which  it  is  made. 
But  if  he  does  not,  the  payee  may  direct  how 
it  shall  be  applied.  Manning  v.  Weston,  2 
Vern.,  606  ;  Anon.,  8  Mod.,  236  ;  Bowes  v.  Lu- 
•cas,  Andr.,  55  ;  Goddard  v.  Cox,  2  Str.,  1194; 
Mann  v.  Marsh,  2  Cai. ,  99,  and  many  of  the 
cases  which  I  shall  hereafter  cite.  And  vide 
Simson  v.  Ingham,  2  B.  &  C.,  65. 

In  Peters  v.  Anderson,  5  Taunt.,  596  it  was 
held  that  the  creditor  might  appropriate  at  a 
future  day  and,  it  seems,  at  the  time  of  bring- 
ing his  action,  and  that  he  is  not  tied  down  to 
make  the  appropriation  immediately,  like  the 
debtor.  The  same  doctrine  is  sanctioned  by 
Goddard  v.  Cox,  2  Str.,  1194;  Wilkinson  v. 
•Sterne,  9  Mod.,  427,  and  by  the  ruling  of 
Thompson,  Baron,  in  Newmarch  v.  Clay,  14 
East,  239.  In  Clayton's  case,  a  subdivision  of 
that  of  Devaynes  v.  Noble,  1  Mer.,  606,  Sir 
William  Grant,  Master  of  the  Rolls,  considers 
these  cases  as  invading  the  rule  of  the  civil 
law.  That  rule  is,  that  where  no  application 
was  made,  either  by  the  debtor  or  creditor,  at 
the  time,  the  law  will  make  the  application 
upon  the  presumed  intention  of  the  debtor.  He 
thinks  we  borrowed  the  rule  from  the  civil 
law,  which  we  have  extended  much  beyond 
its  original  meaning.  On  the  other  hand,  he 
admits  there  are  cases  utterly  irreconcilable 
with  this  indefinite  right  of  election  in  the 
creditor,  and  which  come  back  to  the  rule  of 
766*]  the  civil  law.  Among  these  *he  ranks 
Meggot  v.  Mills,  1  Ld.  Raym. ,  287,  and  Dawe  v. 
Holdsworth,  Peake  N.  P.  Cas.,  64.  The  right  of 
the  creditor  to  elect  ex  post  facto  was  denied  in 
both  these  cases  ;  and  he  considers  the  cases, 
•on  the  whole,  as  setting  up  two  conflicting 
rules.  He  confesses  himself  embarrassed,  and 
waives  further  inquiry  into  the  rule,  thinking 
the  case  before  him  was  not  touched  by  it. 
That  was  the  case  of  a  running  banker's  ac- 
count. Clayton  had  made  deposits  with,  and 
drawn  checks  in  the  usual  way,  on  Devaynes 
And  others  who  were  partners  in  the  banking 
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business.  Devaynes  died  when  there  was  a 
balance  due  Clayton  of  £1,713.  Immediately 
after  Devaynes'  death,  Clayton,  without  any 
additional  deposits,  drew  for  and  received 
£1,260  of  the  survivors,  leaving  £453  still  due 
from  the  old  firm.  Afterwards  he  paid  to, 
and  drew  considerable  sums  from,  the  surviv- 
ing partners,  who  pursued  the  former  busi- 
ness. His  drafts  on  them  were  much  beyond 
the  balance  of  £453.  The  surviving  partners 
becoming  insolvent,  a  bill  was  filed  to  charge 
Devaynes  with  the  whole  £1,713  as  still  due, 
though  it  was  much  over  drawn,  if  the  pay- 
ment of  checks  after  Devaynes'  death  was  to 
be  applied  to  his  debt.  The  decision  went 
finally  on  the  whole  being  a  blended  banker's 
account  both  before  and  after  Devaynes' death, 
and  upon  the  course  of  business  and  under- 
standing of  the  parties  in  respect  to  such  ac- 
counts ;  wherein  the  oldest  deposit  is  always 
met  by  the  oldest  draft.  And  the  Master  of 
the  Rolls  said  the  very  form  of  keeping  the 
account  by  a  banker  is  a  sufficient  appropria- 
tion. The  whole  debt  of  Devaynes  was,  there- 
fore, holden  to  be  discharged.  Bodenham  v. 
Purchas,  2  B.  &  A.,  45,  S.  P.  Thus  it  would 
seem  at  this  day  to  be  unsettled  in  England, 
whether  the  creditor,  on  the  debtor's  default, 
can  make  the  appropriation,  in  all  cases,  at 
any  time  after  the  payment ;  whether  he  must 
not  not,  at  least  in  certain  cases,  do  it  present- 
ly. The  Master  of  the  Rolls  felt  a  difficulty  in 
pronouncing  whether  the  rule  of  the  civil  law 
was  to  be  followed,  or  taken  with  its  extension 
in  favor  of  the  creditor.  He  truly  remarks, 
that  in  Meggot  v.  Mills,  Ld.  Holt  adopted  the 
reasoning  of  the  civil  law,  and  Dawe  v.  Holds- 
worth  went  upon  that  case.  In  Peters  v.  Ander- 
son the  court  thought  these  two  cases  pro- 
ceeded on  the  presumed  intention  of  the  debtor 
*to  impute  the  payment  to  the  particu-  [*767 
lar  debt  of  the  two  upon  which  he  could  be 
made  a  bankrupt,  so  as  to  avoid  that  criminal 
or  inconvenient  consequence.  But  this  does 
not  get  rid  of  the  civil  law  rule,  which  in  the 
absence  of  a  present  appropriation  by  either 
party,  adopts  the  presumed  intention  of  the 
debtor,  and  makes  an  application  most  bene- 
ficial to  him.  There  is  no  adjudication  in  this 
State  to  govern  me.  The  doctrine  is  glanced 
at  by  the  present  learned  Chief  Justice  in  Baker 
v.  Stackpdole,  in  giving  the  opinion  of  the 
Court  of  Errors  (Dec.  1827,  M.  S.)(*>)  ;  but  he 
follows  Sir  William  Grant,  passes  it  by,  and 
rests  the  case  in  hand  on  other  principles  :  the 
debt  to  which  the  creditor  was  there  strug- 
gling to  apply  the  payment,  had  not  accrued 
when  the  payment  was  made. 

How,  then,  stands  the  real  weight  of  English 
authority  on  this  question  ?  How  much  of  the 
civil  law  doctrine  is  left  to  us  ?  I  am  inclined 
to  think  that  where  one  owes  two  debts  to  an- 
other, upon  the  face  of  which  it  must  be  alto- 
gether indifferent  to  the  debtor  how  the  money 
shall  be  applied,  there  a  general  payment  may 
be  applied  by  the  creditor,  at  any  time,  to 
which  debt  he  pleases.  Bosanquet  v.  Wray,  6 
Taunt. ,  597.  Such  was  the  case  of  Peters  v. 
Anderson.  There  the  defendant  was  indebted 
on  a  covenant  to  pay  wages,  and  on  a  subsequent 
simple  contract  to  pay  wages  to  the  same  cred- 
itor. Several  general  payments  were  made, 

(b)  Since  reported,  ante,  420. 
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and  the  creditor  was  allowed  to  appropriate 
them  to  each  debt  as  he  pleased.  Goddard  v. 
Cox,  2  Str.,  1194;  Blow  v.  Cutting,  cited  2  Str., 
1194,  1195,  S.  P.;  Nemareh  v.  Clay,  14  East, 
239,  S.  P.;  Plomer  v.  Long,  1  Stark.,  153,  S. 
P.  On  the  face  of  the  matter,  in  Peters  v.  Ander- 
son, it  was  at  the  time  equal  to  the  defendant, 
whether  he  paid  on  the  first  or  the  last  con- 
tract. Beyond  this,  I  think  the  weight  of  au- 
thority is  in  favor  of  the  civil  law  rule,  al- 
though it  must  be  admitted  that  it  is  impos- 
sible to  reconcile  the  cases.  Manning  v.  Westerne, 
1707,  is  directly  against  that  law.  The  de- 
fendant owed  the  plaintiff  an  old  demand  with- 
out interest,  and  a  younger  carrying  interest ; 
and  the  plaintiff  was  allowed  to  apply  a  gen- 
768*]  eral  payment  *to  the  first,  or  rather 
the  court  so  applied  it.  (Raithby's  Vern., 
607,  note  1,  giving  the  decree  from  the  regis- 
ter's book.)  So  in  the  Anonymous  case,  8 Mod., 
236,  1704,  the  plaintiff  was  allowed  to  apply 
an  indefinite  payment  to  his  account,  instead 
of  his  judgment  against  the  defendant.  Bowes 
Lucas,  Andr.,  55,  is,  perhaps,  the  same  way, 
though  more  doubtful.  The  defendant,  as  ad- 
ministrator, owing  rent  which  had  accrued, 
both  before  and  after  his  intestate's  death,  on  a 
lease  to  his  intestate,  the  administrator  being 
in  possession,  made  a  general  payment  to  the 
lessor,  and  would  have  applied  it  to  the  last 
rent ;  but  the  landlord  was  allowed  to  apply 
it  to  the  first. 

Now,  the  civil  law  rule  would,  as  I  before 
remarked, have  made  an  application  most  bene- 
ficial to  the  debtor.  "  The  payment  (says  Sir 
William  Grant,  in  Clayton's  case,  1  Mer.,  606) 
was,  consequently,  applied  to  the  most  burden- 
some debt;  to  one  that  carried  interest,  rather 
than  to  that  which  carried  none;  to  one  secured 
by  a  penalty,  rather  than  that  which  rested  on 
simple  stipulation,  and  if  the  debts  were  equal, 
then  to  that  which  had  been  first  contracted." 
"In  hisquceprcenentidie  debentur,constat, quotient 
indistincte  quid  solmtur,  in  graviorem  causam 
widen  solutum.  Si  autem  nulla  prcegravit;  id  est, 
si  omnia  nomina  similia  fuerint,  in  antiquiorem. " 
(Dig.  L.,  46,  t.  3,  qu.  5.)  The  original  rule, 
with  all  its  various  illustrations  may  be  seen  in 
1  Ev.  Poth.,  368-376,  the  whole  of  art  7,  Rules 
for  the  Application  or  Imputation  of  Payments. 

I  have  given  such  English  cases  as  I  could 
find  which  forbid  me  to  apply  the  doctrine  of 
the  civil  law  to  the  principal  case.  I  feel  con- 
firmed that  there  are  none  beside,  by  the  fail- 
ure of  the  counsel  for  Clayton,  in  Devaynes  v. 
Noble,  to  find  any  others  which  could  be  plau- 
sibly turned  against  that  doctrine. 

Cases  the  other  way  are  more  numerous;  and 
they  range  themselves,  in  the  order  of  time,  on 
both  sides  of  those  cited  against  the  rule.  In 
Prowse  v.  Worthing,  2  Brownl.,  107,  108,  it  is 
said  :  "If  debt  be  due  by  obligation,  and  an- 
other debt  be  due  by  the  same  debtor  to  the  same 
debtee  of  equal  sum,  and  the  debtor  pay  one 
sum  generally,  this  shall  be  intended  payment 
upon  the  obligation."  In  Hey  ward  v.  Lornax,  1 
769*]  *Vern.,  24,  a  man  owed  one  money  on 
a  mortgage  and  also  on  account.  Held,  that  a 
gen  eral  payment  should  go  on  the  mortgage  ; 
"  because  it  is  natural  to  suppose  that  a  man 
would  rather  elect  to  pay  off  the  money  for 
which  interest  is  to  be  paid,  than  the  money 
due  on  account,  for  which  no  interest  is  pay- 
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able."  In  Chase  v.  Box,  2  Freem.,  261,  it  was- 
said  by  the  Lord  Keeper,in  analogy  to  the  famil- 
iar rule,  that  a  payment  goes  first  to  reduce  the 
interest,  that  where  a  man  owes  another  on 
bond  carrying  interest,  and  also  book  account, 
a  general  payment  shall  be  applied  first  to  pay 
the  book  debt.  "  But  this  was  denied  at  the 
bar,  because  when  a  man  payeth  money,  it 
shall  be  applied  as  he  intends  that  pays  it;  and 
therefore  where  both  parties  are  silent,  it  shall 
be  intended  in  discharge  of  that  which  is  most 
beneficial  to  him  that  pays  it;  and  that  shall  be 
to  sink  the  debt  that  carries  interest;  and  said 
there  were  precedents  for  it."  The  report  says- 
it  was  held  by  the  Lord  Keeper;  but  the  prin- 
cipal case  appears  to  have  been  on  the  single 
question,  now  so  well  settled,  whether  money 
paid  on  a  debt  shall  go  first  to  the  principal  or 
interest.  The  remark  on  the  two  different 
debts,  so  very  anomalous,  I  rather  choose  to- 
consider  a  mere  dictum,  thrown  out  by  the  Lord 
Keeper,  but  immediately  corrected  at  the  bar, 
and  the  correction  probably  acquiesced  in,  for 
the  time  by  the  judge.  The  earlier  case  of 
Meggott  v.  Mills,  1  Ld.  Raym.,  286,  A.  D.  1697, 
has  been  already  mentioned.  Holt,  Ch.  J.  there 
says:  "If  A,  being  a  trader,  becomes  indebted 
to  B,  in  £100,  and  then  he  quits  his  trade,  and 
afterwards  becomes  indebted  to  B,  in  £100- 
more,  and  afterwards  A  pay  to  B  £100,  not  ex 
pressing  upon  what  account;  since  so  much  in 
quantity  is  paid  to  B,  as  was  due  to  him  from. 
A,  when  A  was  capable  of  being  a  bankrupt, 
it  would  be  too  rigorous  to  admit  B  to  sue  a 
commission  of  bankrupts  for  the  old  debt  of 
£100."  He  said  he  would  not  give  an  absolute 
opinion  ;  but  what  he  said  was  not  questioned 
by  the  other  judges  of  the  K.  B.  who  all  sat 
with  him.  This  is  evidently  the  same  case  witk 
that  reported  as  anonymous  in  Comberbach, 
463,  who  speaks  of  the  point  as  ruled  by  Holt, 
Ch.  J.,  without  any  reserve  made.  In  Dawe- 
v.  Holdsworth,  *Peake,  N.  P.  Cas.,  64,  [*77O 
before  Ld.  Kenyon,  it  appeared  that  one  Pitt- 
ard  was  a  trader  in  1785,  and  became  indebted 
to  a  creditor  in  £200.  There  were  afterward* 
other  dealings  between  them,  Pittard  again  be- 
coming indebted  to  his  creditor  in  more  than 
£200,  and  paying  him  money  generally  to  more 
than  that  amount;  but  not  enough  to  discharge 
both  claims,  the  balance  due  on  both  being  still 
£200  and  upwards.  Ld.  Kenyon  placed  the 
payments  to  the  old  debt  first.  In  an  Ananymou* 
case,  12  Mod.,  559,  in  B.  R.,  it  was  held  that 
"  if  one  owes  £40  by  bond,  for  the  payment  of 
£20  at  such  a  day,  and  £20  by  contract  to  the 
same  person,  payable  at  the  same  day  ;  and  at 
the  day  he  pays  £20, without  telling  for  which 
it  is,  it  shall  be  a  payment  in  equity  upon  the 
bond,  because  that  is  the  most  penal  upon  him.'r 
Now,  before  we  look  into  the  reports  of  this 
country,  it  is  worthy  of  remark,  that  not  only 
is  the  rule  itself,  as  to  the  relative  power  of 
debtor  and  creditor  in  the  application  of  pay- 
ments, clearly  brought  over  from  the  civil  law; 
but  the  whole  list  of  cases  just  cited,  exhibit 
the  most  distinct  features  of,  and,  as  far  as  they 
go,  travel  part  passu  with  the  corollaries  of  that 
law  in  respect  to  the  applying  of  indefinite  pay- 
ments. This  will  be  seen  at  once  by  looking- 
into  the  head  before  quoted  from  Evans'  Poth- 
ier.  In  Qwinn  v.  Whitaker's  Admr.,  1  Har.  & 
J.,  Mar.,  754,  755,  Chase,  Ch.  J.,  treats  the  doc- 
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trine  of  these  cases  as  the  settled  law,  and  does 
not  take  pains  to  cite  a  single  authority  in  its 
support.  He  says,  generally,  that  he  considers 
the  following  principle  as  established  by  the 
judgments  of  the  courts  of  Md.,  and  in  har 
mony  with  the  English  decisions :     "If  the 
debtor  is  indebted  on  mortgage  and  simple  con 
tract,  or  on  bond  and  simple  contract,  and  when 
he  makes  a  payment,  should  neglect  to  apply 
it,  the  law  will  make  application  of  it  in  the 
way  most  beneficial  to  the  debtor,  that  is  to  the 
mortgage  or  bond."    In  Dorsey  v.  Oassaway,  2 
Har.  &  J.,  402,  411,  412,  the  same  point,  as  be 
tween  a  mortgage  and  a  subsequent  open  ac 
count,was  directly  settled  by  the  general  court, 
and  affirmed  on  appeal. 
771*]     *In    U.  8.  v.  January,  7  Cr.,  572 
Same  v.  Kirkpatrick,  9  Wh.,  720,  and  Cremer 
v.  Higginson,  1  Mas.,  323,  the  first  two  cases  in 
the  Supreme  Court  of  the  U.  S.,  and  the  last 
in  the  first  circuit  of  the  U.  S.,  the  respective 
powers  of  the  debtor  and  creditor  in  the  appli- 
cation of  payments,  are  recognized  as  they  are 
settled  both  by  the  civil  and  common  "law. 
These  cases  bear  no  immediate  relation  to  the 
one  I  am  considering,  but  U.  S.  v.  Kirkpatrick 
is  important,  as  limiting  the  power  of  the  par- 
ties to  make  the  application  to  some  point  of 
the  time  before  the  controversy  has  arisen,  or 
at  least  before  the  trial.  Mr.  Justice  Story,  who 
delivered  the  opinion  of  the  court,  observes, 
that  if  both  parties  omit  the  application,  the 
law  will  make  it  according  to  its  own  notions 
of  justice.  The  only  illustration  called  for,  and 
in  this  the  court  concurred,  was,  that  in  cases 
like  the  one  then  before  them,  of  long  and  run- 
ning accounts,  where  debits  and  credits  are 
perpetually  occuring.and  no  balances  are  other- 
wise adjusted  than  for  the  mere  purpose  of 
making  rests,  payments  should  be  applied  to 
extinguish  debts  according  to  priority  of  time; 
so  that    the   credits  are  to  be  deemed  pay- 
ments pro  tanto  of  the  debts  antecedently  due. 
In  this  the  learned  judge  fell  into  the  civil  law 
rule.  (1  Ev.  Poth.,  374.)  I  have  been  thus  par- 
ticular in  noticing  this  case,  because  I  think  it 
is  not  precisely  in  harmony  with  a  previous 
case  in  the  same  court;  that  of  Field  v.  Holland, 
6  Cr.,  8,  14,  27,  so  far  as  the  latter  relates  to 
the  application  of  payments.    There  were  a 
judgment  and  other  demands  ;   and  the  court 
held  that  equity  might  apply  general  payments 
so  as  to  extinguish  the  other  demands  first,  in- 
asmuch as  they  were  not  so  well  secured;  and 
it  was  proper  to  consult  the  advantage  of  the 
creditor,  and  not  the  debtor.    This  was  done 
accordingly.     The  case  is  directly  at  antipodes 
with  the  civil  law;  and  U.  8.  v.  Kirkpatrick,  is 
no  farther  inconsistent  with  it,  than  as  adopt- 
ing a  principle  of  that  law  which  goes  upon 
priority  of  time  rather  than  the  advantage  of 
the  debtor.     In  neither  of  these  cases  do  the 
books  appear  to  have  been  consulted.     There 
is  no  English  case,  that  I  have  been  able  to  find, 
which  prefers  the  advantage  of  the  creditor  in 
772*]  an  application  *by  act  of  law,  unless  it 
be  the  solitary  one  of  Manning  v.  Westeme,  be- 
fore noticed;  but,  as  I  have  shown,  again  and 
again  overruled.     The  Anonymous  case  in  8 
Mod.,  236,  was  an  application  by  the  creditor; 
and  I  am  persuaded  that  had  the  attention  of 
the  learned    Chief  Justice,  who  delivered  the 
opinion  of  the  court  in  Field  v.  Holland,  been 
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drawn  to  the  great  preponderance  of  authority 
the  other  way,  his  conclusion  would  have  been 
the  same  with  that  of  the  court  in  Md. 

At  an  early  stage  of  this  investigation,  I  felt 
it  difficult  to  resist  that  conclusion,  upon  the 
English  cases;  though  as  I  before  remarked,  I 
could  not  be  perfectly  confident ;  and  my  dif- 
ference was  increased  by  seeing  such  men  as 
Sir  William  Grant  and  Oh.  J.  Savage,  with 
most  of  those  cases  before  them,  start  from  the 
question  as  one  profoundly  vexed,  and  avoid 
an  opinion  until  it  should  become  absolutely 
necessary  to  express  one.  But  I  feel  my  con- 
clusion so  much  fortified  by  the  repeated  and 
solemn  decisions  of  the  courts  in  Md.,  that  I 
can  no  longer  hesitate  how  to  apply  the  pay- 
ments by  Hull  and  Hopper  to  their  creditors, 
Southwick,  Cannon  and  Warren. 

We  have  seen  that  in  virtue  of  the  assign- 
ment of  the  first  installment  by  Pattison  and 
Vails,  to  Southwick,  Cannon  and  Warren. 
Hall  and  Hopper  became  both  judgment  and 
mortgage  debtors,  pro  tanto,  to  the  assignees, 
These  debtors  owing  the  same  creditors  other 
large  sums  of  money  on  various  accounts,  but 
mostly  on  simple  contract,  make  general  in- 
definite payments  to  their  creditors,  amounting 
to  many  thousand  dollars  beyond  the  judg- 
ment and  mortgage  debt;  and  I  infer,  from  the 
evidence,  that  they  received  more  than  suffi- 
cient to  satisfy  this  debt  after  they  had  taken 
the  assignment.  The  creditors  say  they  never 
have  made  any  appropriation  of  the  money 
paid.  It  must,  as  I  suggested  before,  be  ap- 
plied somewhere,  and  cannot  be  holden  as  a. 
deposit ;  Hammersley  v.  Knowlys,  2  Esp.,  666, 
667,  per  Ld.  Kenyon  ;  and  the  law  will  apply 
enough  of  it  at  once  to  extinguish  the  judg- 
ment and  mortgage  debt  forever.  It  will  do- 
this  within  the  principle  of  the  civil  law  and 
the  English  cases  ;  that  such  an  appropriation 
is  more  beneficial  to  the  debtors  than  an  ap- 
propriation *of  it  on  the  other  demands  [*773 
of  inferior  consequences  to  the  debtors,  though 
such  other  demands  are  large  enough  to  ex- 
haust the  whole  of  the  payments,  and  leave 
the  particular  debt  yet  due.  That  debt  not  only 
ties  up  the  lands  of  Hull  and  Hopper  by  both 
a  general  and  specific  lien;  but  execution  may 
go  upon  it  against  their  goods  or  bodies.  Hey- 
ward  v.  Lomax  and  the  two  cases  decided  in 
Md.  are  directly  in  point.  In  this  view,  the  de- 
cree must  be  in  favor  of  the  complainants, 
whether  there  has  been  an  application  of  pay- 
ments to  the  specific  account  before  the  ref- 
erees in  Vt.,  or  not ;  because,  though  applied 
i)y  the  creditors  to  the  specific  account,  the 
aw  will  select,  and,  as  between  the  items  of 
that  account,  extinguish  the  judgment  and 
mortgage  debt  first. 

I,  therefore,  hold  the  first  installment  satis- 
ied  ;  and  the  exception  to  the  master's  report 
is  allowed,  (b) 

(b)  On  the  head  of  the  appropriation,  or  as  con- 
inental  writers  would  say,  the  Imputation  of  pay- 
ments, it  is  matter  of  curiosity  as  well  as  instruc- 
ion,  to  see,  how  nearly  English  judges  have  fol- 
owed  the  Roman  lawyers,  without  acknowledging 
t.  As  it  cannot  be  supposed  they  did  so  unwitting- 
y,  we  must  probably  set  down  their  silence  to  that 
inveterate  hatred,  by  which  their  nation  has  long- 
been  characterized,  towards  the  civil  law.  A  little 
more  liberality  on  this  head.a  simple  reference  to  the 
ground  on  which  the  early  decisions  were  founded, 
would  doubtless  have  prevented  that  singular  dis- 
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The  question  on  which  this  case  has  turned 
is  a  vexed  one.  and  I  do  not  think  I  shall  give 
774*]  costs  either  way.  Staines  *v.  Morris, 
1  Ves.  &  B.,  8.  But  that  point  may  stand  re- 
served till  the  coming  in  of  the  corrected  re- 
port. 

JULY  TERM,  1829. 

The  corrected  report  now  coming  in, 

Mr.  Marsh,  for  the  complainants,  moved  for 
an  order  of  foreclosure  and  sale,  with  costs. 

Mr.  Swetland,  contra. 

Mr.  D.  Gardner,  in  reply. 

The  argument  was  confined  to  the  question 
of  costs. 

775*]  *COWEN,  Circuit  J.  My  impression 
was  so  strong  that  costs  ought  not  to  be  given 
either  way,  that  perhaps  I  ought  to  have  told 
the  counsel  so,  and  prevented  a  formal  argu- 
ment upon  the  question.  As  this  cause  stood 
when  it  was  first  moved,  my  inclination  was 
with  the  defendants  (S.  C.  &  W".)  throughout. 
I  could  not  bring  myself  to  doubt  that  they 
were  assignees  of  the  mortgage  as  well  as  of 
the  debt — that  they  combined  the  character 
both  of  mortgage  and  judgment  creditors. 
What  relief  I  should  have  given  them,  I  can- 
not say;  but  had  the  cause  preserved  the  shape 
it  then  held,  some  relief  must  have  been  ex- 
tended adverse  to  the  interest  of  the  complain- 
ants. Admit  that  this  might  have  been  with- 
out costs,  on  account  of  the  question  having 
been  fairly  litigated  by  the  complainants  ;  the 

orepancy  which  their  cases  exhibit.  Numerous  and 
ancient  as  those  cases  are,  the  Digest  was  uot  cited 
by  either  counsel  or  court  till  the  decision  of  De- 
vaynes  v.  Noble,  July,  1816.  The  Master  of  the  Bolls 
is,  in  that  case,  left  to  infer  the  origin  of  our  rule 
from  the  striking  similarity  between  the  texts  of 
the  civil  and  common  law.  When  the  English 
courts,  in  default  of  the  parties,  have  been  left  to 
apply  the  payments,  they  have  ( says  Evans  in  his 
Commentary  on  Pothier),  "  in  several  cases,  direct- 
ed an  application,  from  the  circumstances  of  the 
•case.nearly  correspondent  with  the  rule  in  the  text." 
Pothier's  text  commenting  on  the  Civil  Law,  vide 
Ev.  Poth.,  369.  note  a. 

A  moment's  recurrence  to  the  civil  law  will  con- 
vince the  learned  reader  how  much  we  have  bor- 
rowed from  it  almost  without  credit.  The  whole 
text  of  that  law,  in  relation  to  the  subject  under 
•consideration,  is  contained  passim  in  the  Digest, 
Lib.  46.  tit.  3,  De  solutionibus  et  liberationibus ;  and 
IB  rendered  into  English  by  Strahan  from  the  French 
of  Domat  Civ.  L.,  in  its  natural  order,  as  follows : 

"  1.  If  a  debtor  who  owes  to  a  creditor  different 
•debts,  hath  a  mind  to  pay  one  of  them,  he  is  at  liber- 
ty to  acquit  whichsoever  of  them  he  pleases ;  and 
the  creditor  cannot  refuse  to  receive  payment  of  it ; 
for  there  is  not  any  one  of  them  which  the  debtor 
may  not  acquit,  although  he  pay  nothing  of  all  the 
other  debts;  provided  he  acquit  entirely  the  debt 
which  he  offers  to  pay." 

This  is  precisely  the  common  law ;  owing  two 
debts  to  the  same  person,  you  may  pay  which  you 
please,  but  you  must  tender  the  whole  debt.  The 
creditor  is  not  bound  to  take  part  of  it,  though  he 
may  do  so  if  he  choose.  22  Ed..  4,  252 :  Bro..  Condi- 
tion, pi.  181 :  Lofft's  Gilb.,  430 ;  Pinnel's  case,  5  Co., 
117 ;  Colt  v.  Nettervill,  2  P.  Wms.,  304 ;  Anon.,  Cro. 
Eliz.,  68 :  Hawkshaw  v.  Bawlings,  1  Str.,  23,  that  the 
debtor  shall  not  apply  the  money,  is  not  law.  There 
are  15  or  20  cases  the  other  way. 

"2.  If,  in  the  same  case  of  a  debtor  who  owes 
several  debts  to  one  and  the  same  creditor,  the  said 
debtor  makes  a  payment  to  him,  without  declaring 
at  the  same  time  which  of  the  debts  he  has  a  mind 
to  discharge,  whether  it  be  that  he  gives  him  a  sum 
of  money  indefinitely,  in  part  payment  of  what  he 
owes  him,  or  that  there  be  a  compensation  L  i-  e.,  a 
set-off  ]  of  debts  agreed  on  between  the  debtor  and 
creditor,  or  in  some  other  manner,  the  debtor  will 
have  always  the  same  liberty  of  applying  the  pay- 
ment to  whichsoever  of  the  debts  he  has  a  mind  to 
acquit.  But  if  the  creditor  were  to  apply  the  pay- 
ment, he  could  apply  it  only  to  that  debt  which  he 
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cause  then  goes  into  the  master's  office  for  an 
account.  There  a  constructive  payment  of  all 
*the  defendants'  claim  is  set  up  ;  the  [*776 
master  disallows  it  on  the  point  of  law  ;  it 
comes  here  by  exception;  and  after  a  good  deal 
of  investigation,  I  draw  a  different  conclusion, 
and  allow  the  exception.  This  is  on  a  point, 
too,  about  which  English  and  American  Chan- 
cellors and  judges  have  differred  or  doubted. 
I  found  two  cases  directly  contradictory  in  the 
same  book  (Vernon)  within  a  few  years  of  each 
other.  The  allowance  of  costs  is  a  matter  of 
discretion;  and  in  applying  that  discretion,  I 
felt  that  I  could  not  escape  the  case  of  Staines 
v.  Morris,  which  I  referred  to  at  the  close  of 
mv  opinion  upon  the  exception,  and  then 
pointed  out  to  the  complainant's  counsel.  Sup- 
posing that  the  costs  were  large,  and  forming 
perhaps  now  the  heaviest  item  *of  con-  [*7  7  7 
troversy  in  the  cause,  I  suffered  the  argument 
to  proceed.  The  whole  merits  have  been  gone 
over  by  counsel,  to  see  whether  the  parties 
have  been  fairly  litigating,  and  so  come  within 
the  principle  of  the  case  cited.  The  Ld.  Chan- 
cellor there  said  :  "  Where  there  is  a  fair  case 
for  consideration,  it  is  not  the  course  to  visit 
the  party  who  fails  with  costs."  And  after 
adverting  to  the  facts,  that  he  had  differed  from 
the  master;  and  that  the  judges  would  not  de- 
cide the  case  without  the  opinion  of  the  Court 
of  Chancery,  and  that  professional  men  had 
differed  upon  the  question,  he  concludes,  "  It 

himself  would  discharge  in  the  first  place,  in  case  he 
were  the  debtor ;  for  equity  requires  that  he  should 
act  in  the  affair  of  his  debtor,  as  he  would  do  in  his 
own.  And  if,  for  example,  in  the  case  of  two  debts, 
one  of  them  were  controverted  and  the  other  clear, 
the  creditor  could  not  apply  the  payment  to  the 
debt  which  is  contested  by  the  debtor. 

The  right  of  the  debtor  to  apply  the  payment, 
whether  total  or  partial,  if  he  do  so  at  the  time,  is 
recognized  by  all  the  cases.  As  to  the  above  doctrine 
restraining  the  creditor  to  an  application  most 
favorable  to  the  rights  of  the  debtor,  one  cannot 
read  the  case  of  Goddard  v.  Cox,  2  Str.,  1194,  with- 
out being  struck  with  the  similarity,  both  in  prin- 
ciple and  illustration.  The  defendant  owed  the 
plaintiff  three  debts— one  he  contracted  himself,  a 
second  he  owed  absolutely  in  right  of  his  wife,  and 
the  third  was  due  from  his  wife  as  executrix.  The 
defendant  made  several  indefinite  payments,  after 
which  his  creditor  sued  him.  Ch.  J.  Lee  held  the 
whole  of  the  above  civil  law  doctrine:  1.  It  was 
agreed  the  defendant  had  the  first  right  to  apply  the 
payments.  2.  The  Chief  Justice  held,  there  being  no 
direction  by  him,  that  thereby  the  right  devolved  to 
the  plaintiff.  And  the  defendant  being  by  the  mar- 
riage equally  a  debtor  for  what  his  wife  received 
dum  sola,  as  for  what  was  after,  the  plaintiff  might 
apply  the  money  received  to  discharge  the  wife's 
own  debt.  "  But  as  to  the  demand  against  her  as 
executrix,  the  validity  of  which  depended  on  the 
question  of  assets,  and  manner  of  administering 
them ;  he  was  of  opinion  the  plaintiff  could  not  ap- 
ply any  of  the  money  paid  by  the  defendant  to  the 
discharge  of  that  demand." 

"  3.  In  all  cases  where  a  debtor,  owing  several 
debts  to  one  and  the  same  creditor,  is  found  to  have 
made  several  payments,  of  which  the  application 
has  not  been  made  by  the  mutual  consent  of  the 
parties,  and  where  it  is  necessary  that  it  be  regulat- 
ed either  by  a  court  of  justice,  or  by  arbitrators,  the 
payments  ought  to  be  applied  to  the  debts  which 
lie  heaviest  on  the  debtor,  and  which  it  concerns 
him  most  to  discharge.  12  Mod.,  559;  2  Brownl., 
107,  108:  IVern.,  24;  2  Freem.,  261;  1  Ld.  Baym., 
286 ;  1  Comb.,  463 ;  Peake  N.  P.  Gas.,  64.  Thus  a 
payment  is  applied  rather  to  a  debt  of  which  the 
non-payment  would  expose  the  debtor  to  some 
penalty,  and  to  costs  and  darnasres  (12  Mod.,  559 ;  2 
Brownl.,  107,  108 ;  1  Vern..  24 ;  2  Freem.,  261 :  1  Ld. 
Raym..  286 ;  1  Comb.,  483 ;  Peake  N.P.  Gas.,  64;  1  Har. 
&  J.,  754 ;  2  Id.,  402 ;  8  Mod.,  236),  or  in  the  payment 
of  which  his  honor  might  be  concerned,  than  to  a 
debt  of  which  the  non-payment  would  not  be  at- 
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would  be  too  presumptuous  in  me  to  set  such 
a  value  upon  my  own  opinion,  as  to  mark  the 
resistance  of  the  defendant  with  costs. 
778*]  *Much  has  been  said  about  the  un- 
conscientious  character  of  this  defense  as 
grounded  upon  the  legal  effect  of  the  assign- 
ment— that  it  was  contrary  to  the  real  under- 
standing of  the  parties — and  that  sound  morals 
will  not  Justify  it.  All  this  is  said  upon  the 
parol  evidence,  which  I  felt  bound  to  lay  out 
of  view  in  considering  the  merits,  and  I  can- 
not take  it  up  on  disposing  of  the  question  of 
costs.  On  reading  that  evidence,  I  am  free  to 
confess,  I  was  afraid  that  all  this  expensive  liti- 
gation had  grown  out  of  a  mere  slip  of  the  pen; 
but  even  in  respect  to  that  question,  much  can 
be  and  much  was  said  on  both  sides.  A  jury 
might  have  honestly  decided  either  way  upon  it. 

The  course  of  the  court  is  uniform,  where 
the  question  raised  is  a  fair  one,  and  difficult 
for  the  parties  to  settle  themselves,  not  to  give 
costs  against  the  unsuccessful  party.  Anon., 
3  Atk.,  235  ;  Nourse  v.  Finch,  I  Ves.,  Jr.,  362; 
Perry  v.  Whitehead,  6  Ves.,  544  ;  White  v.  Fol- 
jambe,  11  Ves.,  337;  Vancouver  v.  Bliss,  Id., 
458  ;  Staines  v.  Morris,  1  Ves.  &  B.,  8;  Hamp- 
son  v.  Brandwood,  1  Madd.,  381  ;  O'Donel  v. 
^Browne,  1  Ball  &  B.,  264. 

Costs  are  denied,  as  between  these  parties. 

Decree  accordingly. 
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ncipal  debt  carries  accessory  coi- 
«j^,u«.    v,ii«u  in-44  $.  Y.,  57,  233  :  49  N.  Y.,  187  ; 
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Application  of  payment*.  Cited  in— 2  Hill,  129  ;  3 
Den.,  290 ;  43  N.  Y.,  61 ;  10  Barb.,  189 ;  11  Barb..  90 : 
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Note  of  reporter.  Cited  in— 11  Wend.,64;  83  N  Y..88 

Also  cited  in-20  Wend.,  258 ;  5  N.  Y.,  362 ;  8  Barb.. 
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THE  PEOPLE  v.  SEBASTIAN  I.  SHALL. 

SEsEK  COWEN,  Circuit  J. 
AARON  HABING,  First  J.       ) 
HENRY  I.  DIEPKNDORFK,/.,  f 

of  Montgomery  Co.  Court. 

Forgery  of  an  Instrument,  Void  on  Its  Face,  not 
an  Indictable  Crime — A  Writing,  not  under 
Seal,  Expressing  No  Consideration,  is  Void. 

The  forgery  of  a  writing  purporting  to  contain  a 
mere  naked  promise  to  pay  a  sum  of  money  in  labor, 
expressing  no  consideration,  and  being  connected 
with  no  consideration  by  averment  in  the  indict- 
ment, is  not  an  indictable  crime. 

Forging  any  instrument  or  writing  which  it  ap- 
pears on  the  face  of  the  indictment  would  have  been 
void,  if  genuine,  is  not  an  indictable  crime. 


tended  with  such  consequences.  Thus  a  payment  is 
applied  to  the  discharge  of  a  debt  for  which  a  sure- 
ty, is  bound  rather  than  to  acquit  what  the  debtor 
is  singly  bound  for  without  giving  any  security ; 
Marryatts  v.  White  2  Stark.,  101 ;  Plomer  v.  Long,  1 
Id.,  153,  contra ;  or  to  the  discharge  of  what  he  owes 
in  his  own  name,  rather  than  of  what  he  stands  en- 
gaged for  as  surety  for  another.  Thus  a  payment 
is  applied  to  a  debt  for  which  the  debtor  has  given 
pawns  and  mortgages,  rather  than  to  a  debt  due  by 
a  simple  bond  promise ;  1  Vern.,  24 ;  1  Har.  &  J.,  754 ; 
2  Id.,  402 ;  rather  to  a  debt  of  which  the  term  is  al- 
ready come,  than  to  one  that  is  not  yet  due ;  Ham- 
mersley  v.  Knowlys,  2  Esp.,  666 ;  Niagara  Bank  v. 
Rosevelt,  per  Woodworth,  J.,  ante,  412 ;  Baker  v. 
Stackpoole,  per  Savage  Ch.  J.,  ante,  436;  or  to  an 
old  debt  before  a  new  one  ;  1  Meriv.,  608  ;  and  rather 
to  a  debt  that  is  clear  and  liquid,  than  to  one  that  is 
in  dispute ;  Goddard  v.  Cox,  2  Str.,  1194 :  or  to  a  pure 
and  simple  debt  before  one  that  is  conditional.  Id. 
and  ante,  412." 

I  have  here  interpolated  the  common  law  cases  in 
the  text  of  the  civil  law.  On  examining  them,  it 
will  be  found  that  almost  every  word  of  the  last 
quotation  has  been  expressly  sanctioned  by  the  En- 
glish courts. 

"  4.  When  a  payment  made  to  a  creditor  to  whom 
several  debts  are  due,  exceeds  the  debt  to  which  it 
ought  to  be  applied,  the  overplus  ought  to  be  ap- 
plied to  the  discharge  of  the  debt  which  follows,  ac- 
cording to  the  order  explained  in  the  preceding 
article,  unless  the  debtor  makes  another  choice." 

This  follows,  of  course,  from  principles  before 
stated. 

"5.  If  a  debtor  makes  a  payment  to  discharge 
•debts  which,  of  their  nature,  bear  interest,  such  as 
that  of  a  marriage  portion,  or  what  is  due  by  virtue 
of  a  contract  of  sale,  or  that  the  same  be  due  by  a 
sentence  of  a  court  of  justice,  and  the  payment  be 
not  sufficient  to  acquit  both  the  principal  and  the 
Interest  due  thereon,  the  payment  wil  1  be  applied 
in  the  first  place  to  the  discharge  of  the  interest, 
and  the  overplus  to  the  discharge  of  a  part  of  the 
principal  sum." 

"6.  If  in  the  cases  of  the  foregoing  article,  the 
creditor  had  given  an  acquittance  in  general  for 
principal  and  interest,  the  payment  would  not  be 
applied  in  an  equal  proportion  to  the  discharge 
of  a  part  of  the  principal  and  a  part  of  the  interest ; 
but  in  the  first  place  all  the  interest  due  would  be 
cleared  off ;  and  the  remainder  would  be  applied  to 
the  discharge  of  the  principal." 

The  last  two  paragraphs  contain  a  doctrine  per- 
fectly naturalized  by  all  our  cases,  from  Chase  v. 
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Box,  2  Freem.,  261  to  Conn.  v.  Jackson.  1  Johns.  Ch., 
17,  and  vide  Stoughton  v.  Lynch,  2  Id.,  209 ;  vide,  also, 
Hening's  ed.  of  Maxims  in  L.  &  E.  App.  1,  to  Fran- 
cis' Maxims,  pp.  106, 108, 113  and  cases  cited ;  also 
Williams  v.  Houghtaling,  3  Cow.,  86,  87-89,  note  a, 
with  cases  cited. 

"  7.  When  a  debtor  obliging  himself  to  a  creditor 
for  several  causes  at  one  and  the  same  time,  gives 
him  pawns  or  mortgages,  which  he  engages  for  the 
security  of  all  the  debts,  the  money  which  is  raised 
by  the  sale  of  the  pawns  and  mortgages,  will  be  ap- 
plied in  an  equal  proportion  to  the  discharge  of 
every  one  of  the  debts.  Perry  y.  Roberts,  2  Ch.  Cas., 
84,  somewhat  similiar  in  principle.  But  if  the  debts 
were  contracted  at  divers  times  upon  the  security  of 
the  same  pawns  and  mortgages,  so  as  that  the  debt- 
or had  mortgaged  for  the  last  debts  what  should  re- 
main of  the  pledge,  after  payment  of  the  first,  the 
moneys  arising  from  the  pledges  would,  in  this  case, 
be  applied  in  the  first  place  to  the  discharge  of  the 
debt  of  the  oldest  standing.  And  both  in  the  one  and 
the  other  case,  if  any  interest  be  due  on  account 
of  the  debt  which  is  to  be  discharged  by  the  pay- 
ment, the  same  will  be  paid  before  any  part  thereof 
be  applied  to  the  discharge  of  the  principal." 

This  paragraph  contains  the  familiar  doctrine  of 
priority  of  pledges,  and  follows  out  the  corollary  of 
applying  partial  payments  to  discharge  interest  in 
the  first  place.  The  proposition  that  a  payment  on 
pawns,  &c.,  for  simultaneous  debts  shall  be  distrib- 
uted between  the  two  debts,  has  never  been  exactly 
adjudged  with  us,  though  the  case  interpolated  is 
about  the  same  in  principle.  And  see  what  Holt.CVi. 
J.,  says  in  Styart  v.  Rowland,  2  Show.,  216. 

The  above  is  the  entire  text  of  the  corpus  juris  civ- 
Uis  relative  to  the  application  or  imputation  of  pay- 
ments. The  commentators  on  that  lawuunon.tr  whom 
Pothier  is  the  best  known  and  most  popular  with  us) 
furnish  various  additional  corollaries,  several  of 
which  have  also  been  adopted  by  courts  proceeding 
according  to  the  course  of  common  law.  The  re- 
mark of  Sir  William  Jones,  that  the  greatest  portion 
of  Pothier  on  express  and  implied  contracts  is  law 
at  Westminster  as  well  as  at  Orleans  (Jones,  Bailin ., 
30),  justifies  more  strongly  the  parallel  I  have  at- 
tempted in  this  note  between  the  civil  and  common 
law.  In  this  respect,  Pothier  has  done  little  more 
than  Dpmat.  All  he  has  added  to  a  translation  of 
the  civil  law  into  French,  are  a  few  very  natural  de- 
ductions rising  almost  mathematically  from  the 
text.  Vide  Poth.  du  Contr.,  pt.  3,  ch.  1,  art.  7,  be- 
tween which  and  the  common  law,  vide  a  partial 
parallel.  1  Ev.  Poth..  368-376.  passim. 
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A  promise  In  writing:  unsealed,  not  for  the  pay- 
ment of  money,  is  void,  unless  It  either  express  a 
consideration,  or  some  consideration  be  shown  by 
averment. 

Citations— 1  R.  L.,  404.  405 ;  5  T.  R.,  482 ;  3  Cai.,  287: 
2Ld.  Raym.,  1461, 1465, 1466. 1469;  5  Mod.,  137;  1  Salk., 
342,  408:  1  Sid. .J42,  278:  9  Raym.,  81;  2  Sid.,  71;  Style, 
12 ;  1  Trem.  Ent..  129:  2  East,  P.  C.,  953.  n.  a,  b,  954;  2 
Leach,  483 ;  17  Geo.  III.,  ch.  30,  sec.  1 ;  Russ.  &  Hy. 
Cr.  Cas.,  496 ;  1  Wend.,  198 ;  2  Va.  Cas.,  476 ;  2Greenl. 
Me..  365 ;  1  Leach.  405 ;  East,  P.  C.,  853,  n.  a. 

AT  the  last  Oyer  and  Terminer,  holden  in 
Montgomery  Co.,  May,  1829,  the  defend- 
7  7  9*]  ant  was  convicted  of  forging  *an  instru- 
ment which  was  set  forth  in  the  indictment  as 
follows  :  "A  certain  promissory  note  of  hand, 
which  said  note  has  beep  and  is  lost,  and  the 
tenor  and  substance  of  which  said  false.forged 
and  counterfeited  note  is  as  follows,  that  is  to 
say  :  'Three  months  afterdate,  I  promise  to 
pay  Sebastian  I.  Shall,  or  bearer,  the  sum  of 
three  dollars,  in  shoemaking,  at  cash  price;  the 
work  to  be  done  at  his  dwelling-house,  near 
Simon  Vrooman,  in  Minden.  Minden,  August 
24th,  1826.  David  W.  Houghtaling;'  with  in- 
tent to  defraud  the  said  David  W.  Houghta- 
ling." 

There  was  also  a  count  for  uttering  and  pub- 
lishing the  same  instrument  as  true,  knowing 
it  to  be  forged,  with  the  like  intent  to  defraud. 

The  indictment  contained  no  averment  of 
any  extrinsic  matter  which  could  give  the  in- 
strument forged,  allowing  it  to  have  been  gen- 
uine, any  force  or  effect  beyond  what  it  bore 
on  its  face. 

A  motion  was  immediately  made  in  arrest  of 
judgment,  the  decision  of  which  was  suspend- 
ed until  the  present  term,  for  the  purpose  of 
looking  into  the  cases  ;  the  defendant  in  the 
meantime  being  out  on  bail. 

Mr.  D.  Cody,  for  the  motion. 

Mr.  W.  I.  Dodge,  Dist.  Atty,  contra. 

COWEN,  Circuit  J.,  now  delivered  the  opin- 
ion of  the  court.  I  still  have  to  regret  that 
this  motion  did  not  take  the  course,  which  I 
suggested  when  it  was  moved,  of  a  certiorari 
to  the  Supreme  Court,  and  a  decision  by  that 
forum.  But  counsel  did  not  think  the  matter 
of  sufficient  importance  to  trouble  that  court 
with,  and  it  becomes  our  duty  to  pass  upon  it 
here. 

It  is  scarcely  necessary  to  observe,  that  the 
instrument  set  out  in  this  indictment  is  not  a 
promissory  note  within  the  Statute  of  Anne  ; 
and  it  is  agreed  that  the  writing  does  not  come 
within  any  of  the  Statutes  of  Forgery,  it  being 
payable  neither  in  money  nor  goods,  but  labor. 
(1  R.  L.,  404,  405.)  The  indictment  is,  there- 
fore, based  upon  the  common  law.  Another 
78O*]  *defect  renders  it  utterly  void,  of  itself, 
as  a  common  law  contract.  It  expresses  no 
value  received,  nor  any  consideration  whatever; 
and  no  action  could  be  maintained  upon  it,  if 
genuine,  as  a  special  agreement  to  perform 
labor,  without  averring  and  proving  a  consid- 
eration, dehors  the  instrument.  Carlos  v.  Fan- 
court,  5  T.  R.,  482  ;  Lansing  v.  McKiUup,  3 
Cai.,  287.  The  indictment  avers  no  extrinsic 
fact  by  which  it  might  be  made  operative,  nor 
is  it  conceivable  how  matter  for  such  an  aver- 
ment could  exist. 

The  question  presented  is,  whether  the  fraud- 
ulent making  of  a  writing  void  in  itself,  and  so 
appearing  in  the  indictment,  be  the  subject  of 
a  prosecution  for  forgery.  That  it  may  be,  we 
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are  referred,  through  Chitty's  Criminal  Law, 
to  what  was  said  in  Rex  v.  Ward,  2  Ld.  Raym. 
1461,  1466,  1469,  that  the  fabrication  of  an  in- 
strument, whereby  another  may  be  defrauded, 
is  forgery.  The  information  in  that  case  stated 
that  Ward,  being  chargeable  to  deliver  315J 
tons  of  alum  to  Duke  Edmund,  fabricated 
schedule,  and  indorsed  upon  it  a  direction  to 
himself  in  the  name  of  the  Duke,  to  charge 
660^  tons  of  alum  to  the  Duke's  account,  part 
of  the  quantity  mentioned  in  the  schedule;  and 
out  of  the  proceeds  of  sales  of  alum  in  Ward's 
hands,  to  pay  himself  £10  for  every  ton  accord- 
ing to  agreement,  and  for  so  doing  the  indorse- 
ment should  be  his  (Ward's)  discharge.  This 
was  holden  forgery  at  common  law.  In  an- 
swer to  an  objection  taken  in  arrest,  that  no- 
publication  of  the  instrument,  or  actual  fraud 
upon  the  Duke,  was  averred  in  the  information, 
the  court  said  that  the  crime  was  complete  by 
the  act  of  forgery;  publication  or  actual  fraud 
were  not  necessary  ;  but  it  was  sufficient  that 
the  Duke  might  have  been  defrauded.  An  ob- 
jection in  arrest  was  also  taken,  that  the  state- 
ment of  the  onerabilis  existens  ad  deliberandum, 
did  not  lay  the  time  so  as  to  connect  it  with  the 
instrument  forged.  This  time  was  holden  suf- 
ficiently certain,  and  the  information  was  sus- 
tained against  every  objection.  One  remark 
suggested  by  this  case  is,  that  the  instrument 
would  have  been  void  in  itself,  and  the  aver- 
ment of  onerabilis  existens  became  necessary  to 
complete  the  crime.  Otherwise,  the  Duke 
could  not  possibly  have  been  imposed  upon  ; 
and  he  was  the  only  person  *stated  in  [*781 
the  information  to  be  the  object  of  the  fraud. 
It  is  plain,  too,  that  such  an  instrument  could 
have  had  no  legal  effect,  and  could  have  im- 
posed upon  no  one,  if  none  of  the  Duke's  alum 
had  been  in  Ward's  hands. 

Ward's  is  a  leading  case.  It  underwent  great 
examination  and,  in  the  course  of  the  discus- 
sion, almost  every  authority  upon  common  law 
forgeries,  then  extant,  appears  to  have  been 
considered.  The  cases  referred  to  were  these: 
Rex  v.  Stocker,  5  Mod.,  137;  1  Salk.,  342;  for- 
gery of  a  bill  of  lading;  Roy  v.  Ferrers,  1  Sid., 
278;  forging  the  acquittance  of  a  prosecution 
by  Lady  Grantham,  there  being  several  suits 
between  them.  Farr's  case,  Sir  T.  Raym.,  81; 
forging  a  warrant  of  attorney :  Dudly's  case,  2 
Sid.,  71;  forging  a  marriage  register:  Le  Roy 
v.  Deakins,  1  Sid.,  142;  forging  a  protection  in 
the  name  of  Sir  Anthony  A.  Cooper,  who  wa* 
of  the  Privy  Council,  but  not  a  nobleman.  It 
was  objected,  that  because  he  was  not  a  noble- 
man nor  member  of  Parliament,  the  protection 
was  void,  none  but  nobles  or  members  having 
power  to  grant  such  an  instrument;  and  so  no 
one  could  be  imposed  upon.  The  objection 
was  overruled,  doubtless  on  the  ground  that 
the  defect  was  latent.  It  did  not  appear  upon 
the  face  of  the  paper,  which  purported  to  be  a 
valid  one.  Domina  Regina  v.  Tarrington,  1 
Salk.,  406,  was  the  forgery  of  a  letter;  and  the 
judges,  in  Ward's  case,  refer  to  manuscript 
cases  of  common  law  indictments,  for  forging 
a  general  release  and  a  bill  of  exchange;  and 
Fortescue,  J.,  mentioned  a  similar  indictment 
for  forging  the  indorsement  on  an  army  debent- 
ure. 2  Ld.  Raym.,  1465.  In  Savage's  case, 
Styles,  12,  the  defendant  "was  indicted  for 
forging  and  publishing  of  letters  of  credence 
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to  gather  money;  and  was  convicted,  and  judg- 
ment given  against  him  upon  his  own  confes- 
sion, and  £100  fine  set  upon  him."  Of  Roy  v. 
Ferrers,  it  is  proper  to  observe,  that  I  have 
looked  into  1  Tremaine's  Entries,  fol.  129, 
where  the  indictment  is  set  forth  in  full,  and  I 
find  that,  in  order  to  show  the  application  and 
effect  of  the  forged  acquittance,  a  real  demand 
is  recited,  which  the  acquittance  purported  to 
discharge.  This  was  evidently  necessary,  or 
the  instrument  would  have  been  no  more  than 
782*]  blank  paper.  In  all  these  *cases,  the 
instruments  forged  were,  as  far  as  we  can  see, 
apparently  available  for  the  purpose  intended 
— to  acquire  or  defeat  some  right,  or  to  work 
a  prejudice;  and  we  have  seen  that,  in  two  of 
the  cases,  the  papers  not  being  prejudicial  on 
their  face,  the  defect  is  supplied  by  averment 
or  recital,  showing  how  they  might  be  made  to 
act  injuriously  by  reason  of  matter  aliunde. 

I  now  come  to  a  class  of  cases  which  hold 
that  a  writing  void  of  itself,  and  not  made 
good  by  averment,  is  not  the  subject  of  a  pros- 
ecution for  forgery.  In  Wall's  case,  2  East  P. 
C.,  953,  and  note  a  and  b,  the  conviction  was  on 
an  indictment  for  forging  a  will  of  all  the 
premises  belonging  to  J.  S.,  which  he  bought 
of  T.  W.  &  S.  H.  The  will  was  attested  by 
only  two  witnesses  and  was,  therefore,  void  as 
a  devise  of  a  freehold ;  but  would  have  been 
good  as  a  bequest,  if  the  pretended  testator's 
interest  had  been  but  a  term  for  years.  It  was 
suggested  to  be  the  latter;  but  no  such  fact  ap- 
pears to  have  been  averted  in  the  indictment; 
and  it  was  not  in  proof  at  the  trial.  The  judges, 
on  conference,  held  the  conviction  wrong;  for 
as  it  was  not  shown  to  be  a  chattel  interest,  it 
should  be  presumed  to  be  freehold.  In  Moffat's 
case,  2  East  P.  C.,  954;  S.  C.,  2  Leach,  483,  the 
conviction  was  for  uttering  as  true  a  forged  ac- 
ceptance on  a  bill  of  exchange  void  by  the 
Statute  17  Geo.  III.,  ch.  30,  sec.  1;  and  all  the 
judges  held  the  conviction  wrong;  for  if  it  had 
been  a  genuine  instrument,  it  would  have  been 
absolutely  void;  and  nothing  could  have  made 
it  good.  In  the  late  case  of  Rex  v.  Burke,  Russ. 
&  Ry.  Cr.  Cas.,  496,  the  defendant  was  con- 
victed of  putting  away  the  following  instru- 
ment: "I  promise  to  take  this  as  thirty  shil- 
lings, on  demand,  in  part  for  a  two  pound  note, 
value  received.  For  Cunliffe,  Brooks  &  Co., 
R.  Cunliffe;"  with  intent  to  defraud  the  firm 
of  Cunliffe,  Brooks  &  Co.  The  indictment  was 
drawn  as  at  common  law,  and  called  the  instru- 
ment a  promissory  note.  The  defendant  was 
convicted  at  the  Lancashire  summer  assizes,  in 
1822,  after  which  it  was  mentioned  to  the  judge 
of  assize  that  this  was  not  a  promissory  note, 
as  it  was  called  in  the  indictment;  and  he  re- 
served that  point.  "It  also  struck  the  learned 
judge,  that  there  was  great  doubt  whether  the 
783*]  genuine  *instrument  or  writing  sup- 
posed to  be  forged  or  uttered,  had  any  legal 
validity;  and  whether  it  was  not  a  mere  nullity, 
for  the  forgery  of  which  no  indictment  could  be 
sustained;  and  the  Ld.  Chief 'Justice  concurred 
in  that  doubt."  On  the  case  being  submit- 
ted to  the  judges,  they  decided  that  the  judg- 
ment should  be  arrested.  The  report  does  not 
mention  on  which  of  the  two  grounds  sug- 
gested at  the  assizes  the  decision  of  the  judges 
proceeded.  It  is,  however,  manifest  from  the 
case,  that  it  could  not  have  been  the  ground 
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mentioned  by  counsel.  Though  the  indictment 
might  have  miscalled  the  instrument,  yet  it 
was  set  out  verbatim.  Clearly  the  words  "prom- 
issory note"  might  have  been  rejected  as  sur- 
plusage, and  could  not  have  been  the  founda- 
tion, either  of  a  motion  in  arrest  or  an  objec- 
tion for  variance.  I  cannot  but  regard  this  case 
as  having  directly  decided  the  point  raised  by 
the  judge  of  assize.  The  writing  was  obvi- 
ously in  nature  of  a  receipt  or  acquittance  of 
thirty  shillings  on  a  two  pound  note;  and  if 
the  indictment  had  averred  the  existence  of  a 
note  to  which  it  would  apply,  as  in  Roy  v.  Fer- 
rers, it  would  have  made  out  the  case.  People 
v.  Fitch,  1  Wend.,  198,  also  holds  that  the  for- 
gery of  a  paper  which,  if  genuine,  would  be 
a  legal  nonentity,  does  not  form  the  subject  of 
an  indictment.  In  The  Commonwealth  v.  Lin- 
ton,  2  Va.  Gas.,  476,  the  defendant  was  con- 
victed on  an  indictment  for  forging  a  bail  bond. 
A  motion  was  made  in  arrest  of  judgment,  on 
the  ground  that  the  bail-bond  was  not  binding 
on  its  face.  The  court  did  not  question  that 
the  objection  would  have  been  available  if  it 
had  been  founded  in  fact;  but  they  applied 
themselves  to  show  that  the  bond  was  good; 
and  on  this  ground  denied  the  motion.  The 
case  of  Ames,  2  Greenl.  Me.,  365,  is  founded  on 
Savage's  case,  which  I  before  cited  from  Styles. 
In  Ames'  case,  the  defendant  was  convicted  of 
forging  a  written  recommendation,  purporting 
to  be  signed  by  the  selectmen  of  Sangerville, 
stating  that  J.  L.  was  a  responsible  man,  able 
to  satisfy  a  demand  of  $500;  that  he  had  bought 
Ames'  land,  &c. ;  and  that  they  (the  selectmen) 
should  not  be  afraid  to  be  L.'s  bondsmen  for 
$200  or  $300.  On  motion  in  arrest,  the  court 
held  that  such  an  instrument,  if  genuine, 
would  *have  bound  the  selectment  as  [*784 
a  letter  of  credit,  to  the  amount  of  $500,  or 
would  have  subjected  them  to  an  action  for 
deceit  as  a  false  and  fraudulent  representation. 
The  court  say  it  would,  in  either  mode,  "oper- 
ate as  the  foundation  of  liability;"  and  they 
make  this  the  test  of  the  forgery. 

In  the  principle  case,  I  have  shown  that  the 
paper  forged,  if  genuine,  would  be  a  mere  nul- 
lity for  any  purpose;  nor,  to  my  mind,  could 
it  be  made  good  by  any  possible  averment.  It 
could  not  be  made  the  foundation  of  liability, 
like  the  letter  of  credit.  It  does  not  come  with- 
in any  of  the  cases  sustaining  indictments;  but 
to  me  it  appears  to  be  directly  within  the  cases 
cited  holding  that  an  instrument  purporting  to 
be  void  on  its  face,  and  not  shown  to  be  oper- 
ative by  averment,  if  genuine,  is  not  the  sub- 
ject of  forgery.  How  is  it  possible,  in  the  nat- 
ure of  things,  that  it  should  be  otherwise? 
"Void  things  are  as  no  things."  Was  it  ever 
heard  of,  that  the  forgery  of  a  nudum  pactum, 
a  thing  which  could  not  be  declared  on  or  en- 
forced'in  any  way,  is  yet  indictable?  It  is  the 
forgery  of  a  shadow. 

I  grant  that  on  coupling  a  genuine  note,  like 
the  one  in  question,  with  a  consideration,  a 
cause  of  action  would  be  made.  But  you  must 
aver  the  consideration  in  your  declaration, and 
show  it  in  proof  on  the  trial.  It  is  the  subject 
a  direct  issue.  In  that  sense,  here  may  be  the 
forgery  of  a  piece  of  evidence,  which  might 
be  eked  out  by  other  evidence,  the  whole  form- 
ing a  mischievous  compound.  That  answer 
would  hold  equally  in  every  case  cited;  the 
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void  will,  the  void  bill  of  exchange,  the  void 
receipt.  We  are  not  to  be  put  on  an  exploring 
expedition  for  possible  evils.  They  must  be 
palpable  and  tangible;  a  practicable  fraud 
must  be  shown  in  the  indictment,  so  that  the 
finger  may  be  put  upon  it.  That  a  false  writ- 
ing, purporting  to  be  nothing  of  itself,  may  be 
put  to  some  fancied  use  as  an  ingredient  in  the 
work  of  mischief,  cannot  be  the  criterion  of  for- 
gery. As  Baron  Eyre  said,  in  Jones  v.  Palmer's 
case,  1  Leach,  405,  the  instrument,  to  be  the 
subject  of  forgery,  must  "purport,  on  the  face 
of  it,  to  be  good  and  valid  for  the  purpose  for 
which  it  was  created."  This,  says  Mr.  East  (P. 
785*]  C.,  853,  note  o,)*"must  be  understood 
in  respect  to  the  frame  or  terms  of  the  instru- 
ment or  writing  itself." 

I  agree  that  a  man,  ignorant  of  the  technical 
requisites  of  a  special  agreement,  might  be  im- 
posed upon  by  the  paper  in  question.  This 
remark,  probably,  embraces  a  majority  of  the 
community  in  which  we  live,  and  most  likely 
the  very  parties  named  in  the  false  instrument. 
In  this  view,  no  doubt,  the  deed  of  which  the 
defendant  stands  convicted  involves  all  the 
moral  guilt  of  forgery.  He  believed  that  he 
had  succeeded  in  fabricating  what  purported  to 
be  a  valid  promissory  note.  But  legal  forgery 
cannot  be  made  out  by  imputing  a  possible  or 
even  actual  ignorance  of  the  law  to  the  person 
intended  to  be  defrauded.  However  dark  may 
be  the  moral  hue  of  a  transaction,  courts  of 
justice  can  only  act  upon  legal  crime,  upon 
criminal  breaches  of  perfect  legal  obligation. 
Had  this  paper  been  used  as  a  token,  and  thus 
made  the  medium  of  actual  fraud  by  the  de- 
fendant, he  would  be  punishable  as  for  a  cheat. 
The  instrument  might,  in  that  relative  sense, 
become  the  subject  of  an  indictment.  It  here 
stands  alone  ;  and  we  do  not  think  that  legal 
forgery  can  be  predicated  of  such  a  writing,  for 
the  reason  fully  established  by  authority  and 
principle,  that  it  is  not,  on  the  face  of  the  in- 
dictment, of  any  apparent  legal  effect. 

Judgment  arrested. 

Cited  in— 21  Wend.,  414,  522 ;  3  Abb.  App.  Dec.,  442; 
4  Hun.  457 ;  8  Barb.,  563 ;  6  Park.,  686 ;  28  Tnd.,  398  ; 
19  Minn.,  100 ;  25  Am.  Rep.,  641  (53  Ala,,  467). 


Remarks  of  J.  S.  VAN  RENSSELAER,  Esq..  at  a  meet- 
ing of  the  Albany  Bar,  held  at  the  Capitol,  in  con- 
sequence of  the  death  of  JOHN  V.  HENRY,  Esq., 
counselor  at  law,  who  died  during  the  October 
Term  of  the  Supreme  Court,  1829. 

[In  the  short  progress  of  these  reports,  a  peri- 
od of  less  than  seven  years,  the  Bar  of  this  State 
have  been  called  to  mourn  the  loss  of  three  of 
their  proudest  ornaments  :  Mr.  John  Wells, 
Thomas  A.  Emmet  and  John  V.  Henry.  I  was 
enabled  to  sketch  the  life  and  character  of  the 
first,  in  a  note  to  my  second  volume.  A  good 
account  of  the  life  and  character  of  that  gentle- 
man was  also  afterwards  given  by  Mr.  Johnson, 
my  immediate  predecessor,  at  the  close  of  7 
786*]  Johns.  *Ch.  Mr.  Emmet's  eventful  life 
has  been  left  to  the  more  serious  labors  of  the 
regular  biographer.  Mr.  Henry's  life  and  char 
acter  were  more  strictly  professional  than  eith- 
er of  the  others.  In  his  knowledge  of  the  law, 
he  was  certainly  not  surpassed  by  either,  though 
he  was  behind  them  in  the  splendor  of  forensic 
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display.  The  high  estimation  in  which  he  was 
held  by  his  brethren  of  the  Bar,  will  justify  a 
notice  of  his  life  in  a  place  somewhat  more  dur- 
able than  that  occupied  by  the  usual  obituary 
articles  of  the  day.] 

Mr.  Van  Rensselaer  opened  his  remarks  by 
observing,  that,  participating  most  sincerely  in 
the  general  grief  produced  by  the  untimely  and 
lamented  death  of  Mr.  Henry,  he  might  be  per- 
mitted, without  presumption,  to  add  his  trib- 
ute of  respect  to  the  memory  of  the  deceased. 
That  the  Bar  had  convened  to  express  their  re- 
ret  for  the  death  of  no  ordinary  man,  but  to 
eplore,  with  a  whole  community,  the  sudden 
and  unexpected  departure  of  excellence  of  a 
high  order,  whose  loss  would  be  felt  as  a  public 
as  well  as  private  calamity.  That  Mr.  V.  R. 
had  well  known  Mr.  Henry  ;  he  might  say  in- 
timately. Mr.  H.  had  taught  him  the  rudiments 
of  the  law,  and,  with  several  who  were  present, 
Mr.  V.  R.  had  for  three  years  pursued  the  study 
of  it  under  his  superintendence,  and  under  his 
roof.  Mr.  V.  R.  took  a  melancholy  pleasure 
in  declaring,  that  whatever  of  standing  they 
had  attained  at  theBar.might  be  chiefly  ascribed 
to  the  uniform  example  he  had  set  them  of  un- 
tiring industry,  close  and  accurate  investiga- 
tion, and  the  most  unbending  integrity.  That 
notwithstanding  Mr.  H.'s  high  reputation  as  a 
counselor  and  advocate,  his  devotion  to  even 
the  drudgery  of  the  profession  was  proverbial ; 
and  until  within  a  few  years,  during  which  he 
had  withdrawn  himself  from  the  more  active 
pursuits  of  the  law,  no  man  had  accomplished 
more  of  hard  labor  in  the  practice  than  he  had. 
No  cause  in  his  hands  ever  suffered  through 
want  of  attention,  and  no  man  surpassed  him 
in  the  zeal  and  assiduity  with  which  he  advo- 
cated the  interests  of  his  client,  to  the  very  end 
of  a  cause. 

For  some  time,  Mr.  Henry  had  filled  the 
highly  responsible  office  of  State  Comptroller 
with  his  usual  ability  ;  but  mediocrity  of  fort- 
une *and  a  rapidly  increasing  family,  [*787 
had  induced  him,  at  an  early  period  of  his  life, 
to  abandon  political  life  altogether,  and  to  de- 
vote exclusively  the  energies  of  his  mind  to  his 
professional  pursuits.  His  success  corresponded 
with  the  ardor  of  his  pursuit,  and  for  a  long 
period  his  professional  career  was  marked  with 
a  reputation  and  success  rarely  equaled,  and 
perhaps  never  surpassed.  Nature  had  gifted 
him  with  a  robust  and  muscular  frame,  and  a 
mind  at  once  clear,  comprehensive  and  ener- 
getic, which  he  had  carefully  cultivated  from 
early  life,  and  stored  with  an  exhaustless  fund 
of  professional  and  general  knowledge:  he  had 
drunk  deep  of  the  Pierian  spring,  and  as  a  sci- 
entific and  well  read  lawyer,  he  had  ranked 
with  the  first  who  had  ever  appeared  at  the  Bar 
of  this  or  any  other  State.  He  was  the  cotem- 
porary  and  competitor  of  the  deeply  lamented 
John  Wells  and  Thomas  Addis  Emmet;  and  it 
was  no  disparagement  to  the  memory  of  these 
great  men  to  say,  that  he  yielded  to  neither  in 
the  profundity  of  his  knowledge,  the  force  and 
energy  of  his  intellect,  and  the  persuasion  of 
his  eloquence. 

In  his  intercourse  with  the  world,  Mr.  Henry 
had  been,  in  all  respects,  the  finished  gentle- 
man ;  and  in  his  moments  of  greatest  excite- 
ment, for,  like  other  men,  he  nad  those  mo- 
ments, he  never  failed  to  sustain  that  character. 
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In  his  disposition  he  was  frank,  friendly  and 
sociable,  and  with  his  friends  a  most  engaging 
and  agreeable  companion.  In  his  family  he  was 
most  exemplary,  and  all  that  a  fond  and  affec- 
tionate parent  could  be.  No  wonder,  then,  that 
the  unexpected  death  of  such  a  man  should 
electrify  a  whole  community;  and  should  be 
deplore'd,  most  deeply  deplored  ;  it  would  be  a 
matter  of  surprise  if  it  were  not  so.  Indiffer- 
ence and  apathy  at  such  an  event  would  mark 
with  a  foul  blot  the  moral  sense  and  feeling  of 
any  community.  To  his  bereaved  family,  his 
death  was  truly  irreparable  ;  in  the  apparent 
enjoyment  of  full  health,  and  with  the  prospect 
of  many  years  of  domestic  happiness  in  the 
bosom  of  an  interesting  and  growing  family, 
he  had  been  suddenly  snatched  from  their  em- 
braces, and  transferred,  as  was  hoped  and  be- 
lieved, to  a  brighter  and  a  happier  world. 
788*]  *But  yesterday.in  that  very  chamber, 
he  had  been  in  possession  of  all  his  bodily  and 
mental  powers,  ready  to  compete  with  the 
ablest,  in  the  glorious  struggle  for  intellectual 
superiority  ;  he  was  now  a  clod  of  the  valley, 
and  was  soon  to  become  the  tenant  of  the  cold 
and  cheerless  grave  !  What  a  commentary  on 
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the  value  of  human  pursuits  and  human  ob- 
jects! What  a  lesson  to  his  survivors,  on  the 
frail  tenure  of  earthly  existence,  and  the  base- 
less structure  of  all  earthly  hopes  and  earthly 
greatness! 

That  most  sincerely  did  the  meeting  sympa- 
thize with  the  mourning  relatives  of  the  de- 
ceased. Their  grief  could  now  admit  of  little 
consolation — time  alone  could  assuage  it — a  re- 
signed submission  to  the  inscrutable  but  uner- 
ring decrees  of  an  overruling  Providence.could 
alone  mitigate  its  poignancy  ;  their  parent  and 
friend  had  descended  to  the  tomb,  at  the  zenith 
of  his  usefulness,  and  in  the  full  meridian  of 
his  talents,  leaving  to  them,  as  a  rich  inherit- 
ance, a  name  without  a  stain,  and  a  character 
of  superior  knowledge  as  a  lawyer,  and  exalted 
worth  as  a  man. 

To  cherish  and  revere  the  memory  of  his  virt- 
ues, would  now  become  their  melancholy  yet 
pleasing  duty.  To  follow  in  his  footsteps  and 
pursue  the  career  of  honorable  ambition  he  had 
traced  out  by  his  example,  would  be  the  study 
of  his  professional  brethren,  as  the  richest  trib- 
ute they  could  offer  to  the  memory  of  the  hon- 
ored dead. 
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M'KENSTER  ads.  VAN  ZANDT. 

Notice  of  Retainer — Discontinuance. 

A  notice  of  motion  in  a  cause  signed  D.  B.,  attor- 
ney for  defendant,  is  a  sufficient  notice  of  retainer. 
After  appearance  of  defendant,  a  rule  for  discon- 
tinuance is  a  nullity,  without  the  payment  of  costs. 

Citations— 3  Cai.,  133  ;'10  Johns.,  367. 

A  CAPIAS  was  issued  during  the  last  Octo- 
ber vacation,  tested  in  Oct.,  1838,  return- 
able on  the  first  day  of  Mar.  then  next.  Mar. 
19,  the  defendant,  by  his  attorney,  gave  notice 
of  an  intended  application  at  this  term  to  set 
aside  the  writ,  the  notice  not  stating  that  the 
attorney  was  retained  to  defend  the  suit.  Mar. 
22,  the  plaintiff  entered  a  rule  for  discontinu- 
ance, and  served  notice  of  same  on  the  defend 
ant  personally,  but  did  not  pay  or  offer  to  pay 
the  defendant's  costs. 

Mr.  D.  Burwell,  for  defendant. 

Mr.  J.  T.  B.  Van  Vechten,  for  plaintiff. 

By  the  Court.  The  process  was  void,  and 
must  be  set  aside  with  costs.  The  notice  of 
motion  signed  D.  B.,  attorney  for  defendant, 
was  a  sufficient  notice  of  retainer.  3  Cai. ,  133. 
After  the  appearance  of  the  defendant,  the  rule 
for  discontinuance,  without  the  payment  of  the 
defendant's  costs,  was  a  nullity.  10  Johns., 
367.  The  motion  is  granted  on  the  defendant's 
stipulating  not  to  bring  an  action  of  false  im- 
prisonment. 

Notice  of  Retainer — Notice  of  motion  by  attorney  is 
sufficient.  Cited  in— 6  Hun,  226;  11  How.  Pr.,  139: 12 
How.  Pr..  183;  5  Duer,  609;  63  How.  Pr.,  80. 

Discontinuance  a  nudity,  when  costs  not  paid.  Cited 
in— 7  Wend.,  512 ;  2  Hill,  384 ;  4  Hill,  167:  7  Hill,  197, 
522 ;  10  N.  Y.,  502 ;  13  Barb.,  185  ;  4  How.  Pr.,  159 ;  10 
How.  Pr.,  87 ;  36  How.  Pr.,  242 ;  7  Abb.  N.  S..  41 ;  2 
Hilt.,  586. 


14*]  *PETER  SHARP  ET  AL.,  Infants,  by  H. 
SHARP,  their  Guardian, 

ads. 
JANE  SHARP. 

Practice — Notice — Pleading. 

In  scire  facias,  notice  of  the  rule  to  plead  is  not 
necessary.  The  plea  that  the  parol  demur  is  bad, 
and  may  be  treated  as  a  nullity. 

WEND.  1. 


Citations— 1  Cai.,  118 :  1  B.  L.,  318 ;  3  Johns.,  541. 

THIS  is  a  scire  facias  against  the  defendants, 
as  the  heirs  and  terre-tenants  of  John 
Sharp,  their  father,  on  a  judgment  against  him. 
The  defendants  are  minors  within  the  age  of 
twenty-one.  Feb.  25,  their  appearance  was 
entered  by  H.  Sharp,  their  guardian  ad  Utem. 
Mar.  5,  the  plaintiff  declared,  entered  a  rule 
that  the  defendants  plead  within  twenty  days 
after  entry  of  the  rule,  and  served  a  copy  of 
the  declaration  on  the  acting  attorney  of  the 
defendants,  unaccompanied  with  a  notice  of 
the  rule  to  plead.  Mar.  8,  separate  pleas  of  in- 
fancy, verified  by  affidavit,  praying  that  the 
parol  may  demur  until  full  age,  were  put  in. 
After  the  lapse  of  twenty  days  from  the 
day  of  the  service  of  the  declaration,  the  de- 
fault of  the  defendant  was  entered  as  for  the 
want  of  a  plea.  A  motion  was  now  made  to 
set  aside  the  default  as  irregularly  entered. 

Mr.  A.  8.  Garr,  for  defendants. 

Mr.  &.  W.  Strong,  for  plaintiff. 

By  the  Court.  By  the  fourth  general  rule  of 
April  Term,  1796,  the  rule  on  &  scire  facias  for 
a  defendant  to  plead,  is  a  twenty  day  rule  froin 
the  time  of  its  entry  ;  and  notice  of  the  rule  is 
not  necessary  to  be  served  on  the  defendant. 
1  Cai.,  118.  The  fact  of  an  attorney  having 
been  employed  by  the  guardian  to  conduct  the 
defense,  does  not  vary  the  practice,  which 
must  be  governed  by  the  general  rule.  The 
plaintiff  was,  therefore,  regular  in  his  practice 
in  this  respect.  He  was  also  regular  in  enter- 
ing the  default,  notwithstanding  the  pleas.  The 
plea  that  the  parol  may  demur  is  taken  away 
by  statute.  1  R.  L.,  318.  The  pleas  put  in, 
therefore,  were  palpably  bad,  and  the  plaintiff 
was  at  liberty  to  treat  them  as  nullities,  and  to 
sign  judgment  as  for  the  want  of  plea.  3  Johns. , 
541.  There  being  an  affidavit  of  merits,  the 
default  is  set  aside,  on  payment  of  costs. 


*D.  &  D.  GRAHAM  e.  WOOD.   [*I  5 

Motion  for  Reference. 

When  both  parties  move  for  a  reference,  the  mo- 
tion of  the  party  first  giving  notice  is  entitled  to  a 
preference. 
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MOTION  for  reference  by  both  parties.  Mar. 
20,  a  plea  was  served  on  the  plaintiff's  at- 
torney by  a  clerk  of  the  defendant's  attorney, 
who,  before  he  could  have  proceeeded  to  the 
office  of  his  principal,  returned  and  served  pa- 
pers preparatory  to  a  motion  for  reference. 
The  plaintiff's  attorney,  previous  to  receiving 
the  plea,  had  prepared  the  necessary  papers  on 
his  part  for  a  similar  motion,  and  on  the  plea 
being  served,  made  affidavit  thatthe  cause  was 
at  issue,  &c.,  and  within  ten  minutes  after  re- 
ceiving the  plea,  served  the  papers  on  the  at- 
torney for  the  defendant.  The  question  was, 
who  should  have  the  right  of  naming  two  of 
the  referees. 

Mr.  D.  Graham,  for  plaintiffs. 

Mr.  J.  R.  Whiting,  for  defendant. 

By  the  Court.  It  is  a  right  common  to  both 
parties  in  causes  referable,  to  make  applica- 
tion for  a  reference.  By  the  practice  of  the 
court,  the  party  making  the  motion  nominates 
the  three  referees  to  whom  it  is  proposed  to  re- 
fer the  cause  ;  the  opposite  party  has  the  right 
to  strike  out  the  name  of  one  of  the  persons 
proposed,  and  to  substitute  another  in  his  stead, 
leaving  two  originally  named,  who  will  be  ap- 
pointed by  the  court,  unless  cause  is  shown  to 
the  contrary.  The  question  submitted  is  which 
of  the  parties  shall  have  the  naming  of  the  two 
referees  ?  The  court  do  not  perceive  that  they 
can  be  guided  by  a  better  rule  than  that  of 
giving  preference  to  the  most  vigilant;  the  de- 
fendant's papers  having  been  first  served,  his 
motion  is  granted. 


16*]  *HITCHCOCK  ads.  POST  ET  AL. 

Pleading  and  Practice — Amendment. 

A  plaintiff  may  amend  of  course,  within  twenty 
days  after  plea;  and  the  defendant  is  bound  to  plead 
anew. 

MOTION  to  set  aside  a  default  for  irregular- 
ity. Feb.  18,  a  plea  of  the  general  issue 
was  served.  Four  days  afterwards,  the  plaint- 
iff's attorney  amended  his  declaration  by  chang- 
ing the  venue  from  Albany  to  Oneida,  in  pur- 
suance of  a  rule  entered  in  the  common  rule 
book,  filed  and  served  an  amended  declaration, 
entered  a  new  rule  to  plead,  and  served  notices 
of  the  rules  to  amend  and  plead.  The  defend- 
ant not  pleading  anew,  after  twenty  days  his 
default  was  entered,  to  set  aside  which  this 
motion  was  made. 

Mr.  M.  Talcott,  for  defendant. 

Mr.  C.  P.  Kirkland,  for  plaintiff. 

By  the  Court.  The  motion  is  denied,  wth  costs. 
The  proceedings  on  the  part  of  the  plaintiff 
were  in  conformity  to  the  eight  rule  of  April 
Term,  1796,  which  authorizes  a  plaintiff,  at  any 
time  within  twenty  days  after  service  of  a  plea, 
if  it  be  the  general  issue,  to  amend  his  decla- 
ration. This  is  an  amendment  of  course,  and 
distinguishable  from  amendments  by  special 
order  of  the  court ;  the  practice  in  relation  to 
which  is  governed  by  rules  not  applicable  to 
this  case. 

Cited  in— 5  How.  Pr.,  307. 
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THE  PEOPLE 

v. 
DUNNING,  late  Sheriff  of  SARATOGA. 

Sheriff— Responsible  for  Money  Received  by  Dep- 
uty Colore  Officii. 

A  sheriff  is  responsible  for  money  received  by  his 
deputy  on  erroneous  process,  it  being  received  eoi- 
ore  offlcii;  and  he  cannot  avail  himself  of  the  defect 
in  the  process. 

Citation— 4  Cow.,  550. 

A  TTACHMENT  against  sheriff  for  not  re- 
-fL  turning  execution.  The  defendant,  in  his 
answers  to  the  interrogatories  filed,  stated  that 
a  paper  in  the  form  of  an  execution  of  this 
court,  tested  at  Albany,  in  Aug.,  1824,  return- 
able on  the  third  Monday  of  February,  and  not 
having  the  seal  of  the  court  attached  thereto, 
was  received  by  one  of  his  deputies  ;  that  the 
deputy  had  received  of  the  defendant  in  the 
execution  $165  ;  that  the  money  had  not  been 
paid  over  to  the  sheriff  ;  and  that  the  deputy 
is  insolvent. 

*Mr.  8.  A.  Foot,  for  plaintiff.  [*17 

Mr.  8.  Stevens,  contra. 

By  the  Court,  SUTHERLAND,  J.  The  only 
question  is,  whether  the  process  is  void  or  er- 
roneous. The  sheriff  supposed  it  to  be  void, 
and  that  the  sureties  of  the  deputy  were  not 
responsible  to  him  for  the  money  received  on 
the  execution.  This  is  a  mistake.  The  proc- 
ess was  erroneous  and  not  void  and,  therefore, 
amendable  (4  Cow.,  550);  and  the  money  hav- 
ing been  received  by  the  deputy  colore  offlcii, 
his  sureties  are  liable,  and  the  sheriff  is  re- 
sponsible to  the  plaintiff.  The  party  not  hav- 
ing applied  to  set  aside  the  execution,  the 
sheriff  cannot  avail  himself  of  any  defects  in 
it,  and  must  pay  the  money,  or  stand  committed. 

Cited  in— 15  Wend.,  578 ;  48  N.  Y.,  166 ;  54  N.  T.,156; 
5  Lans.,  83 ;  3  Barb.,  18 ;  1  Abb.  Pr.,  434;  2  Abb.  Pr., 
225;  Edm.,  222:  4  E.  D.  S.,  374:  Abb.  Adm.,  517;  56 
Ind.,  224  ;  46  Mich.,  236 ;  35  Mo.,  196. 


FAIRLIE  v.  MAXWELL. 

Fees  in  Criminal  Case. 

A  District  Attorney  is  not  liable  to  the  clerk  of 
the  circuit,  for  fees  in  criminal  case  tried  in  that 
court.  — — 

Citation— 4  Cow.,  260. 

A  QUESTION  was  submitted  to  the  court, 
whether  a  District  Attorney  is  personally 
liable  to  the  clerk  of  the  circuit  for  his  fees,  on 
the  trial  of  a  cause  removed  from  the  Oyer  and 
Terminer  and  tried  at  the  circuit. 

By  the  Court,  SUTHERLAND,  J.  This  case  is 
not  distinguishable  from  that  of  People  v.  Van 
Wyck,  4  Cow.,  260.  The  District  Attorney 
does  not  receive  the  fees  claimed  from  him; 
there  is,  therefore,  no  propriety  in  subjecting 
him  to  the  payment  of  them.  The  clerk  has  a 
claim  against  the  county  where  such  cause  is 
tried,  for  his  remuneration. 


NOTE.— Sheriff— Liability  for  acts  of  deputy.    See 
Paddock  v.  Cameron,  8  Cow.,  212,  note. 

WEND.  1. 
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OVIDENE  v.  HILLS. 
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18*]    *G.  &  T.  ODIVENE  «.  HILLS. 

Commission  to  Take  Testimony. 

A  commission  to  take  testimony  may  be  sued  out 
previous  to  default  or  issue. 

COMMISSION  to  take  testimony.  Action, 
\J  assumpsit  for  goods  sold  in  Boston.  The 
cause  is  not  at  issue,  nor  is  the  defendant's  de- 
fault for  not  pleading  entered.  A  motion  is 
made  for  a  commission  to  take  the  testimony 
of  a  witness  residing  in  Boston,  to  be  used  on 
the  executing  of  a  writ  of  inquiry  of  damages. 
Mr.  R.  Sedgwick,  for  plaintiffs. 

By  the  Court,  SUTHERLAND,  J.  The  statute 
allowing  commissions  to  take  testimony,  does 
not  confine  the  power  of  courts  in  granting 
them  to  cases  where  issues  are  joined;  but  ex- 
tends to  every  case  depending  in  the  courts  of 
record,  without  regard  to  the  state  of  the 
pleadings. 

The  motion  is  granted. 


BROWER  ads.  FEETER. 

Practice — Feigned  Issue. 

A  feigned  issue  will  not  be  awarded  to  try  the 
fact  of  payment  of  a  judgment,  where  the  sum  in 
controversy  is  less  than  $50. 

MOTION  to  set  aside  an  execution  as  paid. 
The  judgment  was  rendered  in  1819.  Sun- 
dry payments  having  been  made  by  the  defend- 
ant in  cash  and  country  produce,  in  Feb.  last 
an  execution  was  issued  by  the  plaintiff,  on 
which  a  balance  was  claimed  of  less  than  $50. 
The  defendant  alleged  that  the  payments  made 
were  sufficient  to  satisfy  the  execution ;  which 
being  denied  by  the  plaintiff,  the  defendant's 
counsel,  under  the  general  relief  asked  for  in 
his  notice,  moved  the  court  for  a  feigned  issue 
to  try  the  question  of  payment. 

By  the  Court,  SUTHERLAND,  J.  The  motion 
to  set  aside  the  execution  is  denied,  but  without 
costs,  the  evidence  as  to  the  payment  being 
complex  and  contradictory.  The  court  will 
not  undertake  to  decide  the  question  on  the 
affidavits  presented;  nor  will  they  award  a 
feigned  issue,  the  sum  in  controversy  not  jus- 
tifying the  expense. 


19*J       *McCOMBS  ads.  FEETER. 

Service  of  Process. 

Service  of  asci./a.  on  the  wife  of  a  defendant  in 
the  absence  of  her  husband,  will  not  authorize  the 
return  of  scirefeci.  The  service  must  be  personal. 

SCIRE  FACIAS  to  revive  a  judgment.  The 
sheriff  returned  that  he  had  given  notice 
to  the  defendant  to  appear  according  to  the 
exigence  of  the  writ,  by  notifying  the  wife  of 
the  defendant,  in  the  house  of  her  husband,  he 
being  absent  in  parts  unknown.  On  this  re- 
turn, a  rule  was  entered  that  the  defendant 
appear  in  four,  and  plead  in  twenty  days,  or 
judgment. 
WEND.  1. 


A  motion  was  now  made  to  set  aside  this 
rule. 

Mr.  Loomis,  for  defendant. 
Plaintiff,  in  pro.  per. 

By  the  Court,  SUTHERLAND,  J.  The  rule 
was  irregularly  entered.  This  was  not  a  re- 
turn of  scirefeci,  which  implies  a  personal  serv- 
ice; and  though  it  might  have  been  received 
as  a  return  of  nihil,  authorizing  the  plaintiff  to 
issue  an  alias  and  obtain  a  second  return  of 
nihil,  he  has  not  chosen  so  to  consider  it. 

The  motion  is  granted,  with  costs. 


THE  PEOPLE,  ex  rel.  JAMES  SEYMOUR, 

v. 

THE  JUDGES  OF  THE  MONROE  COM- 
MON PLEAS. 

Appeal  on  Judgment  Against  Sheriff  for  an  Es- 
cape— Bond. 

An  appeal  may  be  prosecuted  by  the  bail  for  the 
limits,  in  the  name  of  the  sheriff,  on  a  judgment 
against  him  for  an  escape.  An  appeal  bond  execut- 
ed by  the  party  to  be  affected  by  the  judgment,  is  a 
compliance  with  the  statute  requiring  the  bond  to 
be  executed  by  the  party  in  the  suit. 

Citations— 7  Cow.,  428 ;  6  Johns.,  158 ;  14  Johns., 
501. 

MOTION  for  a  mandamus.  The  relator,  as 
sheriff  of  the  County  of  Monroe,  was 
sued  before  a  justice  of  the  peace,  for  the  es- 
cape of  one  R.  Fitch,  a  prisoner  in  execution, 
from  the  liberties  of  the  jail.  Elijah  Fitch, 
who  was  bail  for  the  limits,  had  notice  of  the 
suit,  and  defended  the  same.  Judgment  passed 
against  the  sheriff.  Elijah  Fitch,  wishing  to 
appeal  to  the  C.  P.,  requested  the  sheriff  to  ex- 
ecute the  usual  appeal  bond  for  that  purpose, 
which  the  sheriff  refused  to  do;  *upon  [*2O 
which  Fitch,  with  another  as  his  surety,  exe- 
cuted a  bond  and  tendered  it  to  the  justice, 
who  received  and  approved  of  it,  and  made 
his  return  to  the  Monroe  C.  P.  The  C.  P. 
quashed  the  appeal,  because  the  bond  was  not 
executed  by  the  party  in  the  suit. 

Mr.  A.  Gardiner,  for  the  relator. 

Mr.  J.  H.  Gregory,  contra. 

By  the  Court,  SUTHERLAND,  J.  The  Com- 
mon Pleas  erred  in  quashing  the  appeal.  In 
Ex  par  te  Brooks,  7  Cow.,  428,  this  court  say  the 
bond  must  be  executed  by  the  party,  as  the 
statute  expressly  requires  it.  Elisha  Fitch  is 
the  party  here,  within  the  meaning  of  the  stat- 
ute. He  was  bound  to  indemnify  th'e  sheriff; 
and  having  received  notice  of  the  suit,  the 
judgment  was  conclusive  against  him.  Kip  v. 
Brigham,  6  Johns.,  158.  As  surety  to  the 
sheriff,  he  had  a  perfect  right  to  remove  the 
cause  by  appeal  to  the  Common  Pleas,  and  to 
use  the  name  of  the  sheriff  for  that  purpose. 
Lyman  v.  Tattmadge,  14  Johns.,  501.  The 
sheriff  was  not  bound  to  remove  the  cause  to 
the  Common  Pleas,  on  the  requisition  of  the 
surety.  Unless,  therefore,  the  surety  was  per- 
mitted to  prosecute  the  appeal,  he  would  be 
remediless. 


The  motion  for  a  mandamus  is  denied. 
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THE  PEOPLE  ex  rel.  JAMES  McCALL, 

THE  HON.  JOHN  T.  IRVING,  First  Judge 
of  the  NEW  YORK  COMMON  PLEAS. 

Statute  Concerning  Affidavits  for  use  in  Other 
States — Party  in  Interest  as  Witness. 

A  party  in  Interest  in  a  suit  pending  in  another 
State.cannot  be  compelled  to  testify  in  a  proceeding' 
under  the  Act,  1  R.L.,  49,  authorizing  magistrates 
to  take  affidavits  to  be  used  in  other  States. 

Citation-7  Cow.,  174. 

MOTION  for  a  mandamus.  Application  was 
made  to  Judge  Irving,  to  summon  Robert 
Sedgwick  and  Daniel  Lord,  Jr.,  conformably 
to  the  provisions  of  a  statute  of  this  State,  au- 
thorizing magistrates  to  take  affidavits,  to  be 
used  as  evidence  in  any  other  of  the  U.  S., 
21*]  when  such  *evidence  is  admissible  (1  R. 
L.,  49),  to  appear  before  him  and  make  affida- 
vit of  all  such  matters  and  things  as  they 
might  know  concerning  two  suits  which  were 
stated  to  be  pending  in  a  court  in  Conn.,  be- 
tween James  McCall,  plaintiff,  and  Thomas 
M.  Rogers,  defendant,  and  in  which  Messrs. 
Sedgwick  and  Lord  were  alleged  to  be  mate- 
rial witnesses  for  the  plaintiff.  The  judge  ac- 
cordingly issued  his  summons,  and  Messrs. 
Sedgwick  and  Lord  refusing  to  appear,  they 
were  brought  before  him  on  a  warrant  issued 
by  him.  When  brought  before  the  judge,  they 
made  oath  that  they  were  the  real  parties  in 
interest  in  the  suits  prosecuted  in  Conn.,  and 
entitled  to  the  subject-matter  in  controversy, 
for  which  cause  they  claimed  to  be  privileged 
from  giving  testimony.  The  judge  decided 
that  they  could  not  be  compelled  to  give  testi- 
mony, and  were  not  bound  to  produce  certain 
papers  connected  with  the  same  subject,  which 
they  had  been  required  to  produce  by  a  notice 
attached  to  the  summons.  A  motion  is  now 
made  for  a  mandamus,  directing  the  judge  to 
proceed  and  compel  Messrs.  Sedgwick  and  Lord 
to  testify  and  produce  the  papers  in  question. 

Mr.  J.  Wallis,  for  relator. 

Mr.  D.  Lord,  Jr.,  contra. 

By  the  Court,  SUTHERLAND,  J.  When  the 
persons  called  upon  to  testify  alleged,  under 
oath,  that  they  were  the  parties  ininterest.and 
entitled  to  the  subject-matter  in  controversy 
in  the  suits  in  which  their  testimony  was 
sought  as  witnesses,  the  judge  did  right  to  dis- 
charge them.  A  party  in  interest  cannot  be 
compelled  to  testify  without  his  consent.  See 
Mauran  v.  Lamb,  7  Cow.,  174.  The  statute 
under  which  this  proceeding  was  had,  confers 
power  upon  magistrates  to  compel  witnesses, 
but  not  parties,  to  testify.  It  might  lead  to 
great  abuses,  were  it  permitted  thus  to  compel 
parties  to  disclose  their  interests. 

Motion  denied. 

Cited  in-1  Hill,  587;  5  Hill,  541;  6  Barb.,  470;  Olcott, 
488. 
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SAME  t>.  MYGATT. 
SAME  T>.  STEBBINS. 


Practice — Notice  for  Trial— When  Insufficient 
— Costs. 

Where  there  are  two  actions  depending  between 
the  same  parties,  one  of  which  only  is  noticed  for 
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trial,  the  notice  must  specify  the  action  intended  to 
be  tried,  or  it  will  be  considered  insufficient.  When 
the  object  of  a  special  motion,  of  which  notice  has 
been  given,  is  attained,  and  the  party  moving  would 
be  entitled  to  the  effect  of  his  motion  if  made,  he 
will  not  be  subjected  to  costs,  though  he  counter- 
mands bis  notice,  and  omits  to  bring  on  his  motion, 

I  [Citations- 1  E.  L..  155." 

THE  plaintiff  commenced  two  suits  against 
each  of  the  defendants,  in  slander.  The 
words  charged  in  one  declaration  were  for 
slandering  the  plaintiff  as  a  clergyman;  in  the 
other  for  slandering  him  as  a  merchant.  The 
causes  were  put  at  issue  in  September  Jast.  On 
Saturday,  Mar.  29,  at  half  past  seven  P.  M.,  a 
notice  of  trial  was  served  on  the  defendants' 
attorney  in  three  causes,  one  against  each  de- 
fendant, for  Apr.  7.  Immediately  on  receiving 
the  notice,  the  plaintiff's  attorney  addressed  a 
note  to  the  plaintiff's  counsel,  residing  in  the 
same  village  with  him,  where  also  the  plaint- 
iff resided,  though  the  plaintiff's  attorney  re- 
sided at  the  distance  of  22  miles,  desiring  to 
know  which  three  causes  were  intended  to  be 
tried ;  to  which  the  plaintiff's  counsel  an- 
swered that  he  was  not  informed.  On  Monday, 
Mar.  31.  the  plaintiff's  counsel  informed  the 
defendant's  attorney  that  the  plaintiff  would 
try  the  suits  in  which  he  had  declared  for  slan- 
der of  him  as  a  clergyman,  if  he  could  obtain 
his  witnesses  ;  otherwise,  he  would  try  the 
other  suits.  On  an  affidavit  of  these  facts,  and 
that  the  defense  of  each  set  of  suits  would  re- 
quire different  witnesses,  and  that  in  one  set  of 
suits  at  least  thirty  witnesses  residing  in  sev- 
eral counties  would  be  necessary  for  the  de- 
fendants, whose  testimony  would  not  be  re- 
quired in  the  other  set  of  suits,  an  order  to  stay 
proceedings  was  obtained  from  a  commissioner, 
which,  with  a  notice  of  a  motion  to  this  court 
to  set  aside  the  notices  of  trial  as  vague  and 
indefinite,  was  served  on  the  plaintiff's  attorney 
on  Tuesday,  Apr  1.  On  the  evening  of  that 
day  the  defendant's  attorney  was  informed  that 
the  actions  for  slander  as  a  merchant  only 
would  be  tried,  and  on  the  next  day  he  was  de- 
desired  to  waive  the  order  to  stay  proceedings, 
which  he  refused  ;  and  on  application  to  the 
commissioner,  he  also  refused  to  revoke  the 
same.  The  circuit  having  passed,  the  defend- 
ant, Apr.  24  countermanded  his  notice  of  mo- 
tion *to  this  court,  upon  which  the  plaint-[*23 
iff's  attorner  gave  notice  of  his  intention  to  ap- 
ply to  this  court  for  costs  of  preparing  his 
causes  for  trial,  and  for  the  costs  of  the  motion. 

Mr.  A.  Loomis,  for  plaintiff. 

Mr.  8.  Beardsley,  for  defendant. 

By  the  Court,  WOODWORTH,  J.  The  motion 
is  denied, with  costs  to  be  paid  by  the  plaintiff. 
Under  the  peculiar  circumstances  of  these  cases, 
the  notices  of  trial  served  Mar.  31,  were  insuf- 
ficient, as  not  apprising  the  defendant  of  the 
causes  intended  to  be  tried  ;  and  when,  on  the 
evening  of  Apr.  1,  the  notices  were  made  defi- 
nite, the  defendants  had  but  five  full  days  left, 
in  which  to  prepare  for  trial.  The  plaintiff  had 
held  the  defendants  to  the  strictest  practice,  by 
giving  notice  at  the  latest  possible  moment, 
and  he  should  have  seen  that  the  notice  thus 
given  was  perfect,  as  to  the  end  for  which  no- 
tice is  given.  He  is,  therefore,  not  entitled  to 
costs  for  preparing  for  trial,  nor  can  he  ask 
costs  for  the  omission  of  the  defendants  to  fol- 
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3ow  up  their  notice  of  motion  to  this  court. 
They  could  have  no  motive  in  pursuing  that 
notice,  but  to  fix  a  bill  of  costs  upon  the  plaint- 
iff. The  notice  accompanied  with  the  order  to 
stay  proceedings,  had  effected  the  objects  of 
the  defendants,  by  relieving  them  from  the 
necessity  of  proceeding  to  trial  without  due  no- 
tice, and  the  opinion  now  pronounced  shows 
that  had  the  defendants  made  their  motion  and 
not  countermanded  it,  they  would  have  suc- 
ceeded. The  plaintiff,  therefore,  instead  of  be- 
ing injured,  is  benefited  by  the  countermand. 
Motion  denied. 


24*] 


*CRUMMER  t>.  HUFF. 

Replevin — Double  Costs. 


In  replevin,  though,  in  fact,  a  suit  against  an  of- 
ficer for  acts  done  in  his  official  capacity,  the  de- 
fendant is  not  entitled  to  double  costs,  under  the 
Statute  1  R.  L.,  155.  Directions  in  the  taxation  of 
•costs  in  various  particulars. 

Citation— 1  R.  L.,  155. 

MOTION  for  relaxation  of  costs.  The  de- 
fendant had  taxed  double  costs  against  the 
plaintiff  in  an  action  of  replevin.  The  defend- 
ant having  justified  the  taking  of  the  property 
as  a  constable  by  virtue  of  an  execution  issued 
by  a  justice  of  the  peace,  obtained  a  verdict 
and  had  damages  assessed  in  his  favor.  The 
plaintiff  asks  for  a  relaxation  on  the  ground 
that  the  defendant  in  replevin  is  not  entitled  to 
•double  costs,  and  that  various  items  in  the  bill 
allowed  by  the  taxing  officer  are  objectionable. 

Mr.  T.  Lawyer,  for  plaintiff. 

Mr.  I.  Seelye,  for  the  defendant. 

By  the  Court,  WOODWORTH,  J.  Double  costs 
were  taxed  in  this  case  under  the  impression 
that  the  action  of  replevin  came  within  the 
spirit  of  the  "Act  for  the  More  Easy  Pleading 
in  Certain  Cases,"  1  R.  L.,  155,  allowing  dou- 
We  costs.  The  Act  specifies  the  actions  of  case, 
trespass,  battery  and  false  imprisonment,  in 
which  if  the  defendant,  sued  for  acts  done  in 
his  official  capacity,  prevails  on  the  trial,  he  is 
•entitled  to  double  costs.  Replevin  is  not  amongst 
the  actions  enumerated  in  the  statute  ;  and 
though  in  many  cases  the  party  may  bring  re- 
plevin where  trespass  would  lie,  and  thus  avoid 
the  penalty  of  the  statute,  still  Ihe  ac lions  are 
not  synonymous,  as  trespass  cannot  be  main- 
tained in  every  case  where  replevin  would  lie, 
as  in  a  distress  for  rent.  In  trover  double  costs 
have  been  allowed  as  one  of  the  species  of  the 
action  on  the  case  and,  therefore,  coming  with- 
in the  provisions  of  the  law  ;  but  upon  the 
most  liberal  construction,  the  statute  cannot  be 
•extended  to  the  action  of  replevin.  There  must, 
therefore,  be  a  relaxation,  and  the  double  costs 
stricken  out.  As  to  the  items  of  Ihe  bill  spe- 
cially objected  to,  the  court  give  the  following 
-directions  : 

25*]  *I.  When  a  cause  is  not  duly  noticed 
for  trial,  neither  party  is  entitled  to  charge  for 
preparing  for  trial. 

II.  When  a  cause  is  tried  on  the  first  day  of 
the  circuit,  one  day  only  is  allowed  for  the  at- 
tendance of  witnesses,  besides  travel  fees. 

III.  An  attorney  or  counsel  is  not  enlitled  to 
fees  as  a  witness. 

IV.  When  a  cause  is  removed  by  cerlioi'ari, 
WEND.  1. 


from  a  court  of  Common  Pleas  to  this  court, 
only  one  retaining  fee  and  one  brief  are  taxable. 

V.  When  the  same  person  acts  as  attorney 
and  counsel  in  a  cause,  he  cannot  charge  fees 
for  services  in  both  characters,  but  may  elect 
in  which  he  will  charge. 

Cited  in-6  Wend..  266 :  20  How.  Pr.,  383. 


DALE,  Administrator  de  bonis  non,  &c.,  with 
the  will  annexed,  of  R.  FULTON,  Deceased, 

ads. 
RO8EVELT. 

Costs  in  Court  of  Errors — Taxation  of,  by  Officer 
of  the  Supreme  Court — Practice. 

Costs  in  the  Court  of  Errors,  in  a  case  remitted  to 
the  Supreme  Court,  may  be  taxed  by  a  taxing  officer 
of  the  S.  C.  A  remltttitur  may  be  filed  in  vacation. 
The  proceedings  subsequent  to  the  suing  out  of  a 
writ  of  error  need  not  be  entered  upon  the  judg- 
ment roll. 

Citations— 2  R.  L.,  4 ;  2  Cow.  510. 

MOTION  to  set  aside  execution  for  irregu- 
larity. The  plaintiff  heretofore  obtained 
a  judgment  in  this  court  against  Harriet  Ful- 
ton, as  surviving  executrix  of  Robert  Fulton, 
on  which  a  writ  of  error  was  prosecuted  by  the 
present  defendant.  Dec.  31,  1827,  the  judg- 
ment of  this  court  was  affirmed,  and  the  de- 
fendant ordered  to  pay  double  costs  and  inter- 
est on  the  amount  of  the  judgment,  by  way  of 
damages,  Jan.  21,  the  costs  in  error  were  taxed 
and  the  interest  computed  by  the  Recorder  of 
N.  Y.,  amounting  together  to  the  sum  of  $758.- 
64,  which  sum  was  inserted  in  the  remittitur. 
Feb.  6.  the  plaintiff  filed  the  remittitur  in  the 
clerk's  office,  and  made  an  entry  on  the  original 
record,  in  the  suit  against  the  executrix,  stat- 
ing the  suing  out  of  the  writ  of  error,  reciting 
the  substance  of  the  remittitur,  and  concluding 
that  the  proceedings  now  remain  of  record,  &c. 
Mar.  3,  during  the  February  Term  of  this 
court,  the  plaintiff  obtained  an  award  of  exe- 
cution against  the  defendant  for  the  amount 
of  the  original  recovery,  of  which  award  he 
states  he  has  prepared  a  record,  and  purposes 
to  have  the  same  signed  as  a  record  on  a  scire 
facias  *quare  executionem  non.  After  Feb.  [*26 
6,  the  plaintiff  issued  an  execution  against  the 
defendant  for  the  costs  in  error  and  the  interest 
as  awarded  by  the  Court  of  Errors;  to  set  aside 
which  execution,  the  motion  is  now  made  on 
the  following  grounds  :  1.  That  the  continu- 
ance roll  was  not  signed  by  a  judge  or  proper 
officer  ;  2.  That  the  remittitur  was  filed  in  va- 
cation, and  not  in  term  ;  and  3.  That  the  costs 
in  error  were  not  taxed  by  an  officer  author- 
ized by  law  to  tax  costs  in  the  Court  of  Errors. 

Mr.  C.  Graham,  for  defendant. 

Mr.  J.  I.  Roosevelt,  for  plaintiff. 

By  the  Court,  WOODWORTH,  J.  The  rule  of 
the  Court  of  Errors  does  require  that  the  costs 
in  that  court  shall  be  taxed  by  the  Chancellor, 
or  one  of  the  judges,  or  by  the  clerk  ;  but  this 
rule  was  inadvertently  adopted,  as  by  a  pro- 
vision of  the  fee  bill  (2  R.  L.,  4),  the  taxation 
of  such  costs  may  be  in  the  usual  manner  of 
taxing  costs  in  the  court  to  which  the  record 
is  remitted.  There  was,  therefore,  no  irregu- 
larity in  the  taxation. 

The  practice  as  to  the  filing  of  the  remittitur 
has  not  been  uniform.  In  some  instances  it 
has  been  filed  in  vacation  ;  in  others,  leave  has 
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asked  of  the  court.  But  in  a  case  like 
this,  where  nothing  was  to  be  done  by  the  Su- 
preme Court  to  carry  into  effect  the  judgment 
above,  but  to  permit  the  issuing  of  an  execu- 
tion, why  should  the  party  wait  until  term  ? 
The  execution  issues  by  the  order  of  the  Court 
of  Errors,  not  of  this  court.  The  practice, 
however,  is  settled  in  the  case  ofLyonv.  Burtis, 
2  Cow.,  510,  that  the  remittttur  may  be  filed  in 
vacation. 

As  to  the  objection  that  the  continuance  roll, 
as  it  is  called,  was  not  signed  by  a  judge,  the 
defendant  has  misapprehended  its  object.  It 
is  not  a  judgment  awarding  execution,  or  add- 
ing new  parties,  in  which  cases  the  signature 
of  a  judge  or  commissioner  would  be  necessary; 
it  is  a  bare  history  of  the  proceedings  after 
judgment,  and  was  altogether  superfluous,  as 
the  remittitur  contained  all  that  was  necessary 
to  be  stated. 

27*]  *The  motion  is,  therefore,  denied,  but 
without  costs,  the  defendant  being  an  admin- 
istrator, and  the  court  being  satisfied  that  the 
motion  was  made  in  good  faith,  that  it  is  not 
frivolous,  nor  intended  to  vex  or  put  the  op- 
posite party  to  expense. 

Motion  denied. 

Cited  in-25  N.  Y.,  488 ;  1  Abb.  Pr.,  264 ;  4  Duer,  622. 


AUSTIN 

ads. 
JACKSON,  ex  dem.  KIMBER  and  CHANDLER. 

Ejectment — Death  of  Lessor  does  not  Abate  Suit. 

In  ejectment,  the  death  of  a  lessor  does  not  abate 
the  suit.  Such  occurrence  will,  however,  be  re- 
ceived as  an  excuse  for  not  proceeding  to  trial,  and 
the  plaintiff  be  permitted  to  stipulate  anew. 

Citation— 8  Johns..  495. 

MOTION  for  judgment  as  in  case  of  nonsuit 
for  not  proceeding  to  trial  after  stipula- 
tion. The  excuse  offered  is,  that  Kimber,  one 
of  the  lessors  of  the  plaintiff,  for  whose  bene- 
fit the  suit  was  commenced,  died  after  the 
stipulation,  and  previous  to  the  circuit  at  which 
the  cause  ought  to  have  been  tried.  Chandler, 
the  other  lessor,  is  merely  a  nominal  lessor. 

Mr.  C.  Monell,  for  defendant. 

Mr.  Wisner,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  The  death  of 
the  lessor  of  the  plaintiff  does  not  abate  the 
suit.  Frier  v.  Jackson,  8  Johns.,  495.  The 
excuse  offered  will  be  received  so  far  as  to  per- 
mit a  new  stipulation  on  payment  of  costs ; 
otherwise,  the  motion  must  be  granted. 

Cited  in— 3  Wend.,  153 ;  2  Barb.,  164. 


BRISBAN  ads.  HOYT. 

Practice — Motion  for  Commission. 

On  a  motion  for  a  commission,  the  affidavit  must 
state  the  party  has  a  defense  on  the  merits. 
Citation- 2  Johns.  Cas.,  285. 

MOTION  for  a  commission  to  examine  wit- 
nesses. The  affidavit  on  which  the  mo- 
tion was  founded  did  not  state  that  the  defend- 
ant had  a  good  and  substantial  defense  on  the 
merits,  as  advised  by  counsel.  It  detailed  the 
probable  testimony  of  the  witness,  but  not  in 
&  sufficiently  explicit  manner  to  enable  the 
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court  to  judge  that  it  would  amount  to  a  good 
defense. 

*Mr.  Chandler,  for  defendant.  [*28- 

Mr.  Brown,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  The  motion 
is  denied,  with  costs.  Where  the  effect  of  a 
rule  granting  a  commission  is  to  stay  the  pro- 
ceedings, the  affidavit  must  state  the  party  has- 
a  defense  on  the  merits.  2  Johns.  Cas.,  285. 


THE  PEOPLE,  ex  rel.  I.  FAT, 

9. 

THE    JUDGES    OF    ONEIDA    COMMON 
PLEAS. 

Construction  of  Appeal  Bond. 

An  appeal  bond  will  be  construed  according  to- 
the  intent  of  the  parties,  collected  from  its  general 
scope  and  tenor. 

MOTION  for  a  mandamus  in  an  appeal  case. 
The  bond,  after  reciting  the  judgment  be- 
fore the  justice,  and  the  appeal  to  the  C.  P., 
contained  the  condition,  that  if  the  defendant 
"  shall  prosecute  the  said  appeal  with  all  due 
diligence  to  a  decision  in  the  said  court,  and 
pay  the  said  judgment  and  cost*  of  such  appeal, 
in  case  judgment  shall  be  given  in  the  said 
court  against  the  said  appellant,  and  further 
shall  pay  the  debt  or  damages  recovered  before 
the  said  justice,  together  with  interest  thereon 
and  costs  of  such  appeal,  if  such  appeal  shall  not 
be  prosecuted  with  all  due  diligence,"  &c. 
The  Court  of  C.  P.  of  Oneida  quashed  the  ap- 
peal, adjudging  the  bond  not  to  be  in  compli- 
ance with  the  requisitions  of  the  statute,  and 
an  application  is  now  made  for  a  mandamus  to- 
vacate  the  rule  of  the  C.  P. 

Mr.  S.  Beardsley,  for  relator. 

Mr.  H.  Denio,  contra. 

By  the  Court,  SAVAGE,  Ch.  J.  Upon  strict 
rules  of  grammatical  construction,  the  bond  is- 
defective  ;  but  by  transposing  one  line  in  the 
condition ,  so  as  to  read  the  words  italicised  after 
the  word  "  appellant,"  the  bond  becomes  per- 
fect. In  the  construction  of  a  written  instru- 
ment, the  whole  is  to  be  taken  together,  and 
effect  given  to  the  intent  of  the  parties,  if  that 
can  be  discovered  from  the  general  scope  and 
tenor  of  *the  instrument.  Enough  is  [*2J> 
contained  in  the  condition  of  this  bond,  liter- 
ally to  comply  with  the  requirements  of  the 
statute,  if  the  sentences  had  been  properly  dis- 
tributed. The  court,  therefore,  are  disposed  to- 
consider  the  bond  as  jjood,  and  direct  an  al- 
ternative mandamus  to  issue. 

Motion  granted. 

Cited  in— 10  Barb.,  379. 


THE  PEOPLE,  ex  rel.  JACOB  SPENCER, 

«. 

THE  JUDGES   OF   MONROE    COMMON: 
PLEAS. 

Appeal  Bond  by  Administrators. 

An  appeal  bond,  by  administrators,  conditioned-' 
to  pay  such  judgment  cut  might  be  rendered  against, 
the  intestate,  is  Dad. 
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MOTION  for  a  mandamus  in  an  appeal  case. 
The  relator  obtained  a  judgment  before 
a  justice  against  E.  F.  Fellows,  Mar.  15.  Mar. 
19  the  defendant  died  ;  and  five  days  there- 
after the  administrators  of  the  defendant  ap- 
pealed and  delivered  a  bond  to  the  justice,  con- 
ditioned that  they  would  prosecute  the  appeal, 
and  in  case  judgment  was  rendered  in  the 
Court  of  C.  P.  against  E.  F.  Fellows,  that  they 
would  pay  the  same.  On  the  coming  in  of  the 
return,  the  relator  moved  to  quash  the  appeal, 
which  motion  was  refused  by  the  C.  P. 

Mr.  8.  Boughton,  for  relator. 

Mr.  C.  M.  Lee,  contra. 

By  the  Court,  SAVAGE,  Oh.  J.  The  bond  is 
wholly  defective.  Allowing  that  the  adminis- 
trators had  the  right  to  appeal,  the  bond  should 
have  been  conditioned  to  pay  such  judgment 
as  might  be  rendered  against  them  as  admin- 
istrators, and  not  to  pay  such  judgment  as 
should  be  rendered  against  their  intestate,  a 
dead  man,  an  event  that  could  not  happen. 

Motion  granted. 


3O*]      *CONKLIN  AND  WHITMAN 
ads. 

LUPTON. 

Pleading —  Costs. 

When  the  plaintiff  takes  issue  upon  a  plea  of  an 
insolvent's  discharge,  and  the  issue  is  found  for 
the  defendant,  the  plaintiff  is  subject  to  the  costs  of 
the"  trial. 

Citation— 1  Cow.,  207. 

MOTION  for  costs.  To  an  action  of  assump- 
sit  on  a  promissory  note,  the  defendants 
plead  a  joint  plea  of  the  general  issue,  and 
separate  pleas  of  discharge,  under  the  Act  to 
Abolish  Imprisonment  for  Debt  in  Certain 
Cases.  The  plaintiff,  by  replication,  took  is- 
sue upon  the  pleas  of  discharge.  The  jury 
found  for  the  plaintiff  on  the  first  issue,  and 
for  the  defendants  on  the  second.  A  motion 
is  now  made  for  the  costs  of  the  special  pleas, 
and  on  the  trial  of  the  same, 

Mr.  J.  R.  Van  Duzer,  for  defendants. 

Mr.  Grim,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  The  defend- 
ants are  entitled  to  the  costs  of  the  verdict  in 
their  favor  on  the  pleas  of  discharge,  but  not 
to  an  allowance  for  the  pleas.  The  plaintiff 
might  have  confessed  the  pleas,  and  taken 
judgment  for  future  effects  ;  he  is,  therefore, 
not  chargeable  with  the  costs  of  putting  in 
these  pleas  ;  but  having  denied  the  pleas,  and 
put  the  defendants  to  the  expense  of  a  trial,  he 
is  responsible  for  the  costs  of  the  verdict.  See 
Germain  v.  Dakin,  1  Cow.,  207. 


EVANS  AND    EVANS,    Administrator  and 
Administratrix,  &c., 

ads. 
PIERSON. 

Pleading  by  Administrators — Costs. 

The  plea  of  nnn  assumpsit  and  non  assumpsit  in- 
fra, &c.,  pleaded  by  administrators,  though  found 
against  them,  are  not  such  false  pleas  as  will  sub- 
ject the  defendants  personally  to  costs. 

WEND.  1. 


Citations— 19  Johns.,  266 ;  6  Cow.,  71. 

CASE  submitted  upon  a  question  of  costs. 
Action,  assumpsit  on  a  promissory  note 
made  by  the  intestate.  The  declaration  con- 
tained also  a  count  comprising  the  common 
money  counts  against  the  intestate,  and  an  in- 
simul  computassent  against  the  administrators. 
The  defendants  pleaded:  1.  Non  assumpsit  by 
intestate.  2.  Non  assumpsit  by  defendants.  3. 
Non  assumsit  infra,  &c.  4.  Plene  administra- 
mt ;  and  5.  An  outstanding  bond.  The  plaint- 
iff, by  his  replication,  *took  issue  upon  [*31 
the  third  plea,  confessed  the  fourth  and  fifth 
pleas,  and  prayed  judgment  of  assets  quando 
acciderint.  On  the  trial,  a  verdict  was  found 
for  the  plaintiff  on  the  issues  joined,  and  hi* 
damages  assessed.  The  question  submitted  is, 
are  the  administrators  personally  liable  for 
costs  ? 

Mr.  L.  Beardsley,  for  defendants. 

Messrs.  Palmer  and  Goodrich,  for  plaintiff. 

By  the  Court,  SUTHERLAND,  J.  An  executor 
or  administrator  is  liable  personally  for  costs, 
only  when  he  pleads  a  false  plea;  that  is,  sets- 
up  new  matter  in  avoidance  of  the  action  and 
fails  in  supporting  it,  or  subjects  a  plaintiff  lo- 
an expense  additional  to  what  otherwise  would 
be  necessary  to  show  his  right  of  recovery.  The 
plea  of  the  general  issue  cannot  be  considered 
a  false  plea.  The  defendants  here  pleaded 
plene  administravit;  and  though  the  plaintiff 
took  judgment  for  assets  quando  acciderint,  he 
was  yet  under  the  necessity  of  proving  the 
amount  of  his  demand.  He,  therefore,  has  no- 
reason  to  complain  of  the  plea  of  non  assump- 
sit having  been  interposed.  The  rule  is  settled, 
that  though  the  jury  find  against  the  pleas  of 
non  assumpsit  and  non  assumpsit  infra  sex  an- 
nos,  such  pleas  are  not  to  be  considered  tech- 
nically false  pleas,  so  as  to  subject  an  executor 
or  administrator  personally  to  costs.  Osterhout 
v.  Hardenburgh,  19  Johns.,  266;  see,  also,  Ford. 
v.  Crane,  6  Cow.,  71. 


BANK  OF  ORANGE  v.  BROWN. 
BUTTERWORTH  c.  SAME. 

Practice — Time  for  Signing  Judgment. 

Though  a  postea  may  be  filed  on  the  first  day  of 
term,  judgment  cannot  regularly  be  signed  until 
four  days  in  term  have  intervened.  None  but  the- 
defendant  can  avail  himself  of  the  irregularity. 

MOTION  to  set  aside  proceedings  for  irreg- 
ularity. Verdicts  were  obtained  in  each 
of  the  above  causes  against  the  defendant,  at 
the  last  April  Circuit  in  Orange.  On  Monday, 
the  first  day  of  the  present  term,  the  plaintiffs- 
in  the  first  entitled  *cause,  filed  their  [*32 
postea,  &c.,  entered  rule  for  judgment,  abso- 
lute, taxed  costs,  and  signed  and  filed  judg- 
ment roll.  The  plaintiff  in  the  second  cause 
filed  the  postea,  &c,,  in  that  cause  on  the  same 
day,  entered  rule  for  judgment  nisi,  &c.,  and 
on  Friday  had  his  costs  taxed,  judgment 
signed  and  roll  filed,  and  now  applies  to  the 
court  to  set  aside  the  rule  for  judgment  in  the 
first  cause  as  irregularly  entered,  alleging  that 
the  plaintiff  had  unduly  obtained  a  priority. 

Messrs.  Ross  and  Knevels,  for  motion. 

Mr.  Van  Duzer,  contra. 
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By  the  Court,  SUTHERLAND,  J.  The  rule  for 
judgment  absolute,  was  irregularly  entered  in 
the  cause  of  the  Bank  of  Orange  against  the 
defendant  on  the  first  day  of  the  term.  The 
posted,  &c.,  may  be  filed,  on  the  first  day  of 
term,  and  the  rule  for  judgment  entered  nisi, 
but  the  judgment  cannot  regularly  be  signed 
until  four  days  in  term  have  intervened.  If  a 
contrary  practice  has  prevailed,  it  is  wrong. 
The  motion,  however,  to  set  aside  the  proceed- 
ings will  not  be  granted,  because  the  party  ap- 
plying is  not  entitled  to  be  heard.  This  is  an 
irregularity  of  which  no  one  but  the  defendant 
has  a  right  to  avail  himself.  A  defendant  may 
give  preferences,  and  by  permitting  a  plaintiff 
to  enter  his  judgment  irregularly,  he  may  as 
•effectually  give  him  a  priority,  as  though  he 
had  signed  a  cognovit;  besides,  he  may  have 
released  all  errors  and  irregularities. 

The  motion  is  denied,  with  coats. 

Cited  in— 6  Wend.,  533;  7  Daly,  329. 


SPERRY  ads.  WILLARD. 

Counselor — Privilege  from  Arrest — SheriffBound 
to  Serve  Process. 

A  counselor  of  this  court  is  privileged  from  arrest 
during  the  sitting  of  the  court,  though  not  in  actu- 
al attendance  at  term.  The  sheriff  is  bound  to  serve 
process,  notwithstanding  a  claim  of  privilege.  A 
counselor  when  sued  is  not  entitled  to  the  service 
of  papers  and  notices. 

Citations— 1 R.  L.,  418 ;  18  Johns.,  52;  17  Johns.,  1 ; 
4  Cow.,  127. 

MOTION  to  set  aside  default.  During  the 
last  October  Term,  the  defendant  was  ar- 
rested at  Plattsburgh  on  a  capias  issued  against 
him.  He  claimed  to  be  privileged  from  arrest 
AS  a  counselor  of  this  court,  which  claim  was 
33*]  recognized  by  *the  deputy,  who  dis- 
charged him  without  requiring  bail.  The  ca- 
pias was,  notwithstanding,  retuined  cepi corpus, 
and  the  plaintiff  proceeded  in  the  suit.  Spe- 
cial bail  not  being  put  in,  the  plaintiff  filed 
common  bail  sec.  stat.,  entered  the  defendant's 
default  for  not  pleading,  and  perfected  judg- 
ment. There  was  no  service  of  the  declaration, 
or  of  any  notices  in  the  progress  of  the  suit, 
on  the  defendant,  who  stated,  that  from  the 
time  of  the  arrest,  he  had  remained  under  the 
impression  that  no  further  proceedings  were 
had  against  him,  until  he  was  informed  that 
judgment  was  entered. 

Mr.  Watson,  for  defendant. 

Mr.  J.  Paine,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  The  defend- 
ant, as  a  counselor  of  this  court,  was  privileged 
from  arrest  during  the  sitting  of  the  court.  1 
R.  L.,  418.  It  was  the  duty  of  the  officer  to 
serve  the  process,  notwithstanding  the  claim  of 
privilege.  18  Johns.,  52.  The  defendant  would 
have  been  relieved  from  arrest  on  application 
to  the  court,  but  he  would  have  been  required 
to  file  common  bail,  as  the  object  of  the  statute 
is  only  to  prevent  the  arrest  of  attorneys  and 
counselors  during  term,  where  their  attendance 
may  be  necessary  for  the  benefit  of  suitors. 
This  has  been  done  by  the  plaintiff;  the  de- 
fendant cannot,  therefore,  complain  of  the  ar- 
rest. As  a  counselor,  the  defendant  was  not 
•entitled  to  the  service  of  papers  and  notices,  as 
an  attorney  would  have  been,  whether  sued  by 
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bill  or  capias;  that  practice  applies  only  to  at- 
torneys. See  17  Johns.,  1;  4  Cow.,  127.  As, 
however,  the  defendant  lias  misapprehended 
his  rights,  and  swears  to  a  defense  on  the  mer- 
its, a  stay  of  proceedings  is  ordered,  and  leave 
to  plead,  on  payment  of  all  costs  subsequent  to 
the  declaration,  including  the  costs  of  opposing 
this  motion. 
Cited  in-1  Abb.  Pr.,  435 ;  1  Daly,  404,  40  Mich.,  731. 


*M'GLADE  ads.  WHEATON.     [*34 

Poverty  of  Defendant,  no  Excuse  for  not  Trying 
Cause. 

The  poverty  of  a  defendant  is  no  excuse  for  not 
trying  a  cause,  unless  the  defendant  has  obtained  an 
insolvent's  discharge. 

MOTION  for  judgment  as  in  case  of  nonsuit. 
The  excuse  offered  by  the  plaintiff  for 
not  trying  the  cause  is,  that  the  defendant  is 
insolvent. 

By  the  Court,  SAVAGE,  Ch.  J.  The  excuse 
is  insufficient,  and  the  motion  must  be  granted, 
unless  the  plaintiff  stipulates  to  try  the  cause 
at  the  next  circuit,  and  pays  costs  of  this  mo- 
tion. The  poverty  of  the  defendant  will  not 
relieve  the  plaintiff  from  stipulating,  unless 
the  defendant  has  asked  for  and  obtained  a 
discharge  under  the  Insolvent  Laws  ;  in  which 
case,  the  plaintiff  is  allowed  to  discontinue 
without  costs,  otherwise  not. 

Cited  in— 1  Sheld.,  428. 


TAYLOR  ads.  HOW,  Administratrix. 

Executors  and  Administrators — Costs. 

An  executor  or  administrator  is  liable  to  costs  on 
a  motion  for  judgment  as  in  case  of  nonsuit,  unless 
diligence  is  shown  in  the  prosecution  of  the  suit. 

Citation— 4  Cow.,  552. 

MOTION  for  judgment  as  in  case  of  non- 
suit.    The  plaintiff  asked  to  be  excused 
from  the  payment  of  costs,  on  account  of  her 
representative  character. 
Mr.  Sibley,  for  defendant. 
Mr.  J.  Foote,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  Whether  an 
executor  of  administrator  shall  pay  costs  on  a 
motion  of  this  kind,  depends  upon  the  dili- 
gence used  in  the  prosecution  of  the  suit.  4 
Cow.,  552.  The  plaintiff  offers  as  an  excuse 
for  not  trying  the  cause  at  the  last  circuit,  the 
absence  of  a  material  witness,  but  shows  no 
diligence  in  procuring  his  attendance.  The 
motion  is  granted,  unless  the  plaintiff  stipu- 
lates and  pay  costs. 

Cited  in— 3  Hill,  445. 


*CRAIG  ads.  SCOTT  ET  AL.      [*35 

Error—  Whether  for  Delay— Bail— All  Defend- 
ants Need  not  Jain  in  Recognizance. 

In  error.  The  court,  ordinarily,  will  not  inquire 
whether  a  writ  of  error  is  prosecuted  for  delay.  All 
the  defendants  need  not  join  in  the  recognizance. 

WEND.  1. 
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It  Is  a  good  exception  to  bail  that  the  person  offered 
is  an  attorney  or  counselor,  but  it  cannot  be  urged 
as  a  ground  for  quashing  a  writ  of  error. 
Citation— Tidd  Pr.,  1053. 

MOTION  to  quash  a  writ  of  error.     The 
grounds  relied  on  are  :   1.  That  it  is  pros- 
ecuted for  delay  ;  2.  That  it  is  sued  out  with- 
out the  privity  and  consent  of  one  of  the  plaint- 
iffs in  error,  all  not  having  joined  in  the  recog- 
nizance ;  and  3.  That  one  of  the  bail  in  error 
is  an  attorney  and  counselor  of  this  court. 
Plaintiff,  in  pro.  per. 
Mr.  J.  Anthon,  contra. 

By  the  Court,  SAVAGE,  Ch.  J.  The  court 
will  not  inquire  in  an  ordinary  case,  whether 
the  writ  of  error  is  prosecuted  for  delay  ;  it  is 
a  writ  of  right  to  which  the  party  is  entitled, 
and  the  court  are  averse  to  impose  restrictions 
upon  its  prosecution.  It  is  not  necessary  that 
all  the  defendants  in  the  judgment  should  join 
in  a  recognizance  on  the  bringing  of  a  writ  of 
•error,  one  of  several  defendants  having  the 
right  to  bring  error.  Tidd  Pr.,  1053.  It  would 
have  been  a  good  exception  to  one  of  the  bail, 
that  he  is  an  attorney  or  counselor  of  this 
court,  but  it  cannot  now  be  urged  in  support 
of  this  motion. 

Motion  denied,  with  costs. 

Cited  in— 22  Wend.,  588 ;  5  Paige,  58 ;  13  Abb.  Pr., 
399;  2  Bos.,  710;  4  Bos.,  638. 


RITTER 

v. 

STEAMBOAT    OLIVE    BRANCH   AND 
OWNERS. 

Proceedings  Against  Ships — Statute — Practice. 

In  a  proceeding  against  ships  and  vessels  for 
•debts,  under  the  Act,  1  R.  L.,  130,  the  cause  cannot 
be  referred  during  the  pendency  of  a  demurrer. 

Citation— 1  R.  L.,  130. 

MOTION  for  reference.  This  is  a  proceed- 
ing under  the  Act  authorizing  the  arrest 
•of  ships  or  vessels  for  debts  contracted  by  the 
master,  owner,  or  consignee  for  and  on  account 
of  such  ships  or  vessels.  1  R.  L.,  130.  On  an 
affidavit  that  the  owners  of  the  vessel  had  ap- 
peared and  plead  to  the  declaration,  and  that 
issue  was  joined  in  the  cause,  the  plaintiff  ap- 
plied for  a  rule  referring  the  cause  to  three  in- 
different persons  to  be  named  by  the  court. 
36*]  The  motion  *was  opposed,  on  the  ground 
that  an  issue  of  law  was  joined  on  demurrer  to 
the  declaration,  which  remained  undecided. 

Mr.  W.  A.  Seely,  for  plaintiff. 

Mr.  W.  H.  Bell,  contra. 

Per  Curiam.  The  motion  is  premature.  It 
must  be  denied. 


THE  PEOPLE,  ex  rel.  SPENCER  STAFFORD 

ET  AL. 

V. 

THE  MAYOR'S  COURT  OF  ALBANY. 

Verdict — When  Received. 

A  judge  has  no  authority  to  receive  a  verdict  in 
the  absence  of  the  plaintiff,  unless  with  his  express 
assent. 

WEND.  1. 


MOTION  for  a  mandamus,  commanding  the 
court  below  to  amend  the  record  of  judg- 
ment in  a  cause  by  an  entry  of  the  proceed- 
ings, as  they  occurred  at  the  taking  of  the  ver- 
dict. From  the  return  to  the  alternative  man- 
damus in  this  case,  it  appeared  that  after  the 
cause  had  been  committed  to  the  jury,  the  pre- 
siding officer  informed  the  parties  that  the 
court  would  take  a  recess,  and  that  he  would 
attend  and  receive,  and  cause  to  be  entered,  the 
verdict  of  the  jury,  when  they  should  have 
agreed  upon  the  same  ;  to  which  arrangement 
neither  of  the  parties  or  their  counsel  objected. 
When  the  jury  had  agreed,  the  recorder  came 
into  court  (neither  of  the  parties  being  present, 
although  the  plaintiffs'  attorney  had  expressed 
a  desire  to  be  present),  and  received  the  ver- 
dict of  the  jury,  which  was  in  favor  of  the  de- 
fendant, under  the  impression  that  the  parties 
had  assented  to  the  proceeding:. 

By  the  Court,  WOODWORTH,  /.  Nothing  less 
than  express  assent  could  have  warranted  the 
taking  of  the  verdict  in  the  absence  of  the 
plaintiffs.  Such  assent  could  not  be  inferred 
from  their  silence.  Besides,  it  is  evident  that 
the  plaintiffs  wished  to  be  present  at  the  com- 
ing in  of  the  jury,  which  might  have  been  de- 
sired for  the  purpose  of  submitting  to  a  non- 
suit ;  a  right  the  plaintiffs  were  entitled  to, 
and  which,  in  this  case,  they  were  deprived  of. 
The  motion  is  granted,  the  record  to  be  amended 
conformable  to  special  directions  drawn  up  by  the 
court. 
Cited  in-2  Wend.,  296. 


*SMITH  &  HOOKER  ads.  STORM.  [*37 

Duress. 

A  judgment  entered  on  a  cognovit  given  by  a  de- 
fendant while  under  arrest,  will  not  be  set  aside  on 
the  ground  of  duress,  where  the  evidence  is  satis- 
factory that  the  act  was  voluntary. 

Citations— 5  Cow.,  15  ;  6  Cow.,  267 ;  2  Archb.  Pr.,  6, 
13;  2  Taunt.,  49,  360;  7  Taunt.,  701,  703;  1  Cai.,  511. 

MOTION  to  set  aside  a  capias  and  all  sub- 
sequent proceedings.  In  Apr.  last,  the 
defendant,  Hooker,  was  arrested  in  the  City 
of  N.  Y.,  on  a  capias  returnable  in  the  Mayor's 
Court,  on  the  third  Monday  of  Apr.  After 
the  arrest,  negotiation  took  place  in  the  office 
of  the  plaintiff's  attorney  between  the  parties, 
in  the  presence  of  the  officer  who  had  arrested 
the  defendant,  which  resulted  in  an  agreement 
that  the  defendant  should  give  a  cognovit  for  a 
sum  one  fourth  less  than  the  amount  of  the 
plaintiff's  demand,  and  that  he  should  indorse 
his  appearance  upon  a  capias  returnable  on  a 
day  in  the  last  February  Term  of  this  court. 
His  appearance  was,  accordingly,  indorsed, 
and  on  the  suggestion  of  the  plaintiff's  attor- 
ney that  he  would  prefer  to  have  special  bail 
filed  in  the  cause,  and  that  he  would  procure 
a  person  to  become  bail,  the  defendant  agreed 
to  the  same.  Bail  was  accordingly  put  in,  and 
the  defendant  signed  the  bailpiece.  The  papers 
were  then  filed,  judgment  entered,  and  execu- 
tion issued.  Previous  to  the  signing  of  the 
cognovit,  and  the  indorsement  of  the  defend- 
ant's appearance  on  the  capias,  the  writ  from 
the  Mayor's  Court,  on  which  the  defendant 
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had  been  arrested,  was  taken  back  by  the  at- 
torney, indorsed  countermanded,  and  redeliv- 
ered  to  the  sheriff,  who  told  the  defendant  that 
he  was  no  longer  in  his  custody.  A  motion 
was  made  to  set  aside  the  capias  in  this  court, 
and  all  subsequent  proceedings,  for  various 
defects  in  the  capias,  and  on  the  ground  that 
the  cognovit  was  obtained  by  duress. 

Mr.  J.  H.  Oatrom,  for  defendants. 

Mr.  E.  Curtis,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  The  capias  is 
defective  in  various  particulars ;  but  the  de- 
fendant having  filed  special  bail,  cannot  avail 
himself  of  such  defects.  5  Cow.,  15,  and  6 
Cow. ,  267.  The  more  important  question  is, 
38*]  whether,  *in  analogy  to  the  practice  of 
setting  aside  judgments  entered  on  bonds  and 
warrants  of  attorney  given  by  a  defendant  in 
custody  of  a  sheriff,  in  cases  where  an  attor- 
ney does  not  attend  and  subscribe  his  name  to 
the  execution  of  the  papers,  this  judgment 
ought  not  to  be  set  aside.  In  England  such 
judgments  are  not  permitted  to  stand,  2  Arch. 
Pr.,  6,  13  ;  2  Taunt.,  49,  360  ;  and  7  Taunt., 
701,  703  ;  and  the  practice  of  the  K.  B.  has 
been  recognized  by  this  court.  1  Cai.,511. 
Yet  the  court  are  not  disposed  to  extend  the 
principle  of  those  decisions  to  cases,  other  than 
the  signing  of  bonds  and  warrants.  They  find 
the  rule  established  in  the  cases  referred  to, 
and  will  not  disturb  it,  though  they  perceive 
no  good  reason  for  its  adoption,  as  the  presence 
of  an  attorney,  on  the  part  of  the  defendant, 
generally,  is  more  a  matter  of  form  than  sub- 
stance :  and  as  this  case  does  not  technically 
come  within  the  scope  of  any  decided  cases, 
and  it  is  conclusively  shown,  on  the  part  of 
the  plaintiff,  that  the  arrangement  made  by 
the  defendant  was  voluntary,  and  that  there 
was  no  duress  in  fact,  the  court  will  not  set 
aside  the  judgment. 

Motion  denied,  with  costs. 


VAIL  ET  AL.,  Commissioners  of  Highways  of 
NEWCASTLE, 

ads. 
THE  PEOPLE,  ex  rel.  PALMER  and  TOMP- 

KIN8. 

Pleading  on  Return  of  Mandamus. 

On  a  return  to  a  mandamus,  the  relator  may  de- 
mur or  traverse,  but  he  cannot  do  both.  A  rule  both 
to  join  in  demurrer  and  reply,  is  irregular. 

Citation— 16  Johns.,  61,  66. 

MOTION  to  set  aside  a  default  for  not  join- 
ing in  demurrer.  The  defendants  having 
made  a  return  to  an  alternative  mandamus,  the 
relators  put  in  five  demurrers  to  various  por- 
tions of  the  return,  plead  four  distinct  pleas  to 
other  portions  of  the  same  return,  and  entered 
a  rule  requiring  a  joinder  to  the  demurrers, 
and  a  replication  to  the  pleas.  The  defendants 
demurred  to  the  demurrers,  and  on  their  part 
put  in  demurrers  to  the  pleas  of  the  relators. 
The  relators  considering  the  demurrer  to  the 
demurrers  as  no  answer,  treated  it  as  a  nullity, 
39*]  *and  entered  the  default  of  the  defend- 
ants for  not  joining  in  demurrer ;  to  set  which 
aside  this  motion  was  made. 
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Mr.  P.  A.  Jay,  for  defendants. 
Mr.  R.  R.  Voris,  contra. 

By  the  Court,  SAVAGE,  Ch.  J.  The  relator* 
had  a  right  to  demur  to  the  return  made  to  the 
alternative  mandamus,  but  they  could  not  both 
demur  and  plead.  The  Statute  Regulating 
Proceedings  on  Writs  of  Mandamus,  allow» 
the  relator  to  plead  to  or  traverse  all  or  any  of 
the  material  facts  contained  in  the  return.  A 
demurrer  is  a  plea  within  the  meaning  of  the 
statute,  and  has  so  been  holden.  16  Johns.,  61, 
65.  The  whole  return  is  to  be  considered  a& 
entirety,  like  a  count  in  a  declaration.  If 
the  facts  set  forth  cannot  be  traversed  or  de- 
nied, the  relator  may  demur,  but  he  cannot 
dissect  the  return  into  as  many  parts  as  he  sees 
fit,  plead  to  some  portions,  and  demur  to  the 
residue.  The  relators  had  no  right  to  enter' 
the  rule  requiring  both  a  joinder  and  replica- 
tion ;  consequently,  the  default  entered  in  pur- 
suance thereof  was  irregular. 

Motion  granted,  with  costs. 

Cited  in— 5  Wend.,  110 ;  32  Barb.,  478. 


THE  PEOPLE,  ex  rel.  JAMES  E.  JENNINGS,. 

v. 

THE  JUDGES  OF  THE  MAYOR'S  COURT 
OF  NEW  YORK. 

Proceedings  against  Vessels  under  Statute — Pri- 
ority of  Attachments. 

In  proceedings  under  the  Statute  Against  Ships 
and  Vessels,  1  K.  L.,  130,  when  there  are  sundry  at- 
tachments, the  creditor  who  first  sues  out  an  at- 
tachment is  entitled  to  a  preference  in  the  appro- 
priation of  the  proceeds  of  the  vessel,  although  oth- 
ers obtain  judgment  before  him.  There  is  no  pro 
rata  distribution  in  such  cases. 

Citations— Clerke  Adm.  Pr.,  tit.  44.  p.  89 ;  1  Atk._ 
296. 

MOTION  for  a  mandamus.  Dec.  18,  1824, 
the  relator  sued  out  an  attachment,  under 
the  Act  Authorizing  the  Arrest  of  Ships  and 
Vessels  for  Debts,  1  R.  L.,  130,  against  the 
steamboat  Bristol,  her  tackle,  apparel  and  fur- 
niture, returnable  at  the  December  Term  of  the 
Mayor's  Court  in  N.  Y.  The  proceedings  were 
removed  into  this  court  by  cerliorari  ;  and  in, 
Aug.,  1825,  a  judgment  was  docketed  in  favor 
of  the  plaintiff  for  about  $1.200.  *Dec.  [*4O 
17,  1824,  a  similar  attachment  had  been  sued 
out  against  the  same  vessel,  in  favor  of  one- 
George  Birkbeck,  the  proceedings  in  which 
also  were  removed  into  this.court;  and  inNov., 
1826,  a  judgment  was  docketed  in  favor  of 
Birkbeck  for  about  $4,800.  After  those  at- 
tachments were  issued,  and  previous  to  judg- 
ments being  rendered  on  the  same,  a  third  at- 
tachment was  sued  out  against  the  same  ves- 
sel, in  favor  of  Joseph  Martin  and  others,  in 
which  proceeding  a  judgment  was  obtained  in 
the  Mayor's  Court,  for  the  sum  of  $238,  on, 
which  a  writ  of  venditioni  exponas  issued  ;  and 
in  Mar.,  1825,  the  steamboat  was  sold  for  $4,- 
000,  and  the  money  brought  into  court. 

The  vessel  was  bought  in  by  Jacob  Barker, 
as  the  agent  of  all  the  creditors  except  Jen- 
nings, who  had  claims  against  the  same  ;  and 
in  Apr.,  1825,  the  whole  avails  of  the  sale,  ex- 
cept $1,420,  were  paid  to  Barker  as  such  agent; 
the  balance  being  retained  in  court  to  abide  a 
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future  order  to  be  made  on  the  question, 
•whether  the  same  should  be  paid  to  Jennings 
or  to  Birkbeck.  After  Jennings  obtained  his 
judgment,  he  applied  to  the  Mayor's  Court  for 
the  appropriation  of  the  moneys  remaining  in 
court,  to  the  satisfaction  of  his  judgment, 
which  application  being  denied,  a  mandamus  is 
now  applied  for  directing  such  appropriation. 

Mr.  0.  Wilson,  for  relator. 

Mr.  D.  Selden,  contra. 

By  the  Court,  SAVAGE,  Ch.  J.  This  applica- 
is  urged  on  one  of  two  grounds;  either  that  the 
relator  is  entitled  to  a  pro  rata  distribution,  or 
that  by  his  superior  diligence  in  obtaining 
judgment,  he  has  gained  a  preference,  and  is 
entitled  to  satisfaction  of  his  demand,  to  its 
full  amount ;  neither  of  which  positions  can 
be  sustained.  This  is  a  proceeding  in  rem,  and 
must  be  governed  by  the  principles  which  pre- 
vail in  admiralty  proceedings.  In  Clerke's  Ad- 
miralty Practice,  tit,  44,  p.  89.  it  is  said  :  "If 
any  one  be  indebted  to  divers  persons,  and  dif- 
ferent warrants  are  sued  out  against  his  prop- 
erty, which  is  attached  for  the  purpose  of  se- 
curing the  payment  of  the  debts,  if  the  goods 
41*]  attached  be  not  sufficient  for  *the  pay- 
ment of  all  the  creditors,  he  is  to  be  preferred 
who  instituted  the  first  action,  or  procured  the 
goods  to  be  attached  ;  and  this  same  order  is 
to  be  observed  respecting  the  other  creditors, 
if  any  property  remain  after  the  first  creditor 
has  been  paid,  although  there  be  not  sufficient 
to  discharge  all  the  claims."  See  1  Atk.,  296. 
In  Mass. ,  under  the  Attachment  Law  of  that 
State,  the  same  rule  prevails.  The  party  who 
first  attaches,  although  he  may  be  delayed  in 
obtaining  judgment,  is  first  paid  ;  and  the  oth- 
er creditors,  in  the  order  in  which  the  attach- 
ments issued.  Our  statute  makes  no  provision 
for  a  pro  rata  distribution  :  and  as  the  attach- 
ment operates  as  a  lien  from  the  moment  it  is 
executed,  the  party  who  first  institutes  the  pro- 
ceeding, has  a  priority.  Whether  Jennings  has 
a  preference  to  any  of  the  other  creditors  be- 
sides Birkbeck,  represented  by  Barker,  is  im- 
material, as  the  judgment  obtained  by  Birk- 
beck is  to  an  amount  exceeding  the  whole 
avails  of  the  vessel.  The  delay  of  Birkbeck  in 
obtaining  judgment,  does  not  affect  his  rights, 
which  attached  upon  the  suing  out  of  the  proc- 
ess. The  judgment  was  necessary  to  be  per- 
fected, to  show  the  extent  of  his  demand,  but 
not  to  entitle  him  to  a  preference.  If  Jennings 
conceived  himself  injured  by  the  delay  of 
Birkbeck,  he  might  have  taken  measures  to 
expedite  his  proceedings  ;  but  the  judgment 
being  perfected,  he  has  no  right  now  to  com- 
plain of  the  delay,  which  occurred  in  its  ren- 
dition. 

Motion  denied. 


IN  THE  MATTER  OP  THE  PETITION  OP  THE 
ADMINISTRATOR  OF  THE  ESTATE  AND 
THE  GUARDIAN  OF  THE  CHILDREN  OF 
A.  BOGART,  Deceased. 

Petition —  When  Map  must  Accompany. 

A  map  must  accompany  a  petition  claiming1  a 
portion  of  the  moneys  awarded  to  owners  unknown 
on  improvements  made  in  the  laying1  out  of  streets 
in  the  City  of  N.  Y. 

WEND.  1. 


IN  the  opening  of  Fourth  St. ,  in  the  eleventh 
ward  of  the  City  of  N.  Y.,'  the  sum  of 
$2,851.11  was  awarded  to  owners  unknown, 
for  ground  taken  in  the  laying  out  of  the 
*street.  At  the  present  term  a  petition  [*42 
was  presented  in  behalf  of  the  heirs  of  A. 
Bogart  for  such  part  of  the  moneys  as  they 
were  entitled  to.  The  papers  were  all  regular, 
except  that  they  were  unaccompanied  with  a 
map  of  the  street  and  adjoining  lands,  desig- 
nating the  lands  for  the  occupation  of  which 
compensation  was  claimed.  For  this  defect 
the  application  was  denied.  Subsequently,  a 
map,  duly  verified,  was  presented,  and  then 
an  order  was  made  for  the  payment  of  the 
ratable  proportion  to  which  the  petitioners 
were  entitled. 


THE  PEOPLE,  ex  rel.  PUGSLEY, 

v. 
LUTHER,  Sheriff  of  ONONDAGA. 

Redemption  of  Lands — Time — Sunday. 

In  the  redemption  of  lands  sold  under  execution, 
the  last  day  of  the  fifteen  months  happening  on 
Sunday,  a  redemption  on  the  next  day  is  too  late. 

Citations— 2  Cow.,  518,  650,  n.;  1  Cow.,  147;  12 
Johns.,  178 ;  8  Cow.,  27 ;  I  Cow.,  85. 

MOTION  for  a  mandamus.  The  relator 
claimed  a  deed  from  the  sheriff,  as  hav- 
ing redeemed  as  a  creditor,  pursuant  to  stat- 
ute, Statutes,  5th  vol.,  bk.  167,  passed  Apr. 
12, 1820,  certain  lands  sold  on  execution.  The 
sale  was  had  Jan.  13, 1827.  Apr.  14, 1828  (the 
13th  being  Sunday),  the  relator  tendered  to 
the  sheriff  the  amount  bid  at  the  sale,  with 
ten  per  cent,  interest,  and  claimed  a  deed  of 
the  premises  sold,  which  the  sheriff  refused  to 
execute,  on  the  ground  that  the  redemption 
was  not  made  in  time. 
Mr.  J.  R.  Lawrence,  for  relator. 

By  the  Court,  SAVAGE,  Ch.  J.  The  fifteen 
months  within  which  the  creditor  had  a  right 
to  redeem  expired  Apr.  13,  according  to  the 
principle  adopted  by  this  court  in  the  compu- 
tation of  time,  when  an  act  is  required  by  stat- 
ute to  be  done  within  a  specified  period.  2 
Cow.,  518;  Id.,  605,  and  note.  The  last  day 
of  the  fifteen  months  happening  on  Sunday, 
the  tender  ought  to  have  been  made  on  Satur- 
day to  entitle  the  creditor  to  a  deed.  In  the 
case  Ex  parte  Dodge,  7  Cow.,  147,  it  was  holden 
that  notice  of  appeal  from  a  justice's  judgment 
given  on  Monday,  when  Sunday  was  the  last 
day  of  giving  notice,  was  too  late.  Sunday 
being  dies  non  juridicus  (12  Johns.,  178;  8 
Cow.,  27),  *the  sheriff  was  not  bound  to  [*43 
attend  to  the  discharge  of  the  ordinary  duties 
of  his  office  on  that  day.  A  demand  on  Sun- 


NOTE.— Computation  of  time— Sunday. 

When  a  statute  requires  an  act  to  be  done  within  a 
certain  time,  and  the  last  day  falls  on  Sunday,  the  act 
must  be  done  on  the  preceding  day.  In  addition  to 
the  above  case  of  People  v.  Luther,  see  Ex  parte 
Dodge,  7  Cow..  147 ;  Broome  v.  Wellington,  1  Sand., 
664;  Bissell  v.  Bissell,  11  Barb.,  96.  But,  contra  in 
matters  of  practice.  Cook  v.  Bunn,  6  Johns.,  326 ; 
Borst  v.  Griffin,  5  Wend.,  84. 

As  to  the  rule  where  notes  and  bills  fall  due  on  Sun- 
day or  a  legal  holiday,  see  Jackson  v.  Richards,  2  Cai., 
343,  note. 
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day  of  the  performance  of  a  contract,  where  a 
previous  demand  was  necessary  to  the  main- 
tenance of  the  action,  was  holden  not  to  be 
good.     1  Cow.,  85. 
Motion  denied. 

Cited  in— 33  Barb.,  569 ;  21  How.  Pr.,  186 ;  62  How. 
Pr.,  278 ;  64  How.  Pr.,  510. 


In  THE  MATTER  OF  ALEXANDER  THOMP- 
SON. 

Attachnitnt — Domicil — Change  of  by  Debtor. 

An  attachment  may  issue  against  the  estate  of  a 
debtor  notoriously  residing1  abroad,  whether  he  is 
absent  permanently  or  temporarily.  The  right  to 
sue  out  un  attachment  does  not  depend  upon  a 
change  of  domicil  of  the  debtor. 

Citation -Vattel,  163, 164. 

fPHIS  case  came  before  the  court  on  a  cer- 
JL  tiorari  to  the  C.  P.  of  N.  Y.  to  remove 
certain  proceedings  had  under  the  23d  section 
of  the  Act  Relative  to  Absconding  and  Absent 
Debtors,  1  R.  L.,  157.  An  attachment  was 
issued  Apr.  13,  1826,  against  the  property  of 
Thompson,  on  a  petition  duly  presented  and 
verified,  stating  his  indebtedness,  and  that  he 
resided  out  of  this  State.  Before  the  appoint- 
ment of  trustees,  on  an  application  in  behalf 
of  Thompson,  the  proceedings  were  certified 
into  the  C.  P.,  where  proof  was  taken  as  to 
the  residence  of  the  debtor.  The  court  de- 
cided that  at  the  time  of  the  issuing  of  the  at- 
tachment Thompson  was  not  an  absent  debtor 
within  the  contemplation  of  the  Act,  and  al- 
lowed a  superseded*  to  the  attachment. 

From  the  return  to  the  certiorari  the  follow- 
ing facts  appeared  :  Alexander  Thompson  is 
a  native  of  Scotland.  He  came  to  N.  Y.  in 
1801,  and  commenced  the  commission  business. 
In  1807  he  was  naturalized.  Since  his  first 
arrival  in  this  country,  he  has  made  ten  voy- 
ages to  Scotland,  at  different  intervals  of  time. 
He  usually  remained  but  a  few  weeks  abroad, 
except  during  the  last  war,  when  he  continued 
abroad  one  year.  In  each  of  the  two  years 
immediately  preceding  1824  he  made  an  an- 
nual voyage  to  Scotland.  June  16,  1824,  he 
went  for  the  last  time  to  Scotland,  since  when 
he  has  not  returned.  He  had  two  partners  in  N. 
Y. ,  his  son  and  nephew.  His  son  was  take  Into 
44*]  partnership  *May  1,  1824;  his  nephew 
had  been  a  partner  since  1822.  The  business 
of  the  firm  was  conducted  in  the  name  of  Al- 
exander Thompson,  which  name  was  over  the 
door  of  the  store  in  1821,  and  still  continues. 
When  he  left  N.  Y.  in  1824  he  went  to  Europe 
parti v  on  the  business  of  the  firm  and  partly 
for  pleasure.  In  1824  and  1825  consignments 
of  vessels  and  cargoes  of  great  value  were 
made  to  him  by  his~partners  remaining  in  this 
country,  of  which  he  took  charge  in  Scotland, 
and  on  which  he  made  advances.  Remittances 
of  money  also  were  made  to  him  to  a  large 
amount.  Whilst  there  he  procured  return 
f reigtote  for  vessels  to  this  country.  He  had  a 
counting-room  in  the  store  of  a  mercantile 
friend  in  Glasgow  where  he  transacted  his 
business,  and  kept  a  clerk  in  his  employment. 
From  1816  to  1824  he  had  a  partner  or  agent 
who  attended  to  his  business  in  Scotland.  He 
lived  at  board  in  Glasgow,  as  he  had  done 
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whilst  in  N.  Y.,  having  no  family  but  his  son. 
He  frequently  expressed  his  intention  to  return 
to  N.  Y.  ;  but  no  particular  time  was  fixed  on 
for  his  return.  In  1825  his  partners  made  a 
consignment  to  him  of  the  value  of  £50,000 
sterling ;  his  son  accompanied  the  same  to 
take  charge  of  the  property,  under  the  expec- 
tation that  his  father  was  on  his  way  home. 
In  1825  Alexander  Thompson  was  declared  a 
bankrupt  in  Scotland,  and  all  his  property 
there  sequestrated.  Mar.  11,  1826,  he  gave  an 
order  on  his  partners  here  for  the  delivery  to 
the  trustee  appointed  under  the  proceedings 
in  bankruptcy  of  all  books,  &c.,  relating  to  the 
business  in  which  he  had  been  interested  from 
1814  to  1822. 

The  cause  was  submitted  to  the  court  on 
briefs. 

Mr.  A.  Floyd,  for  creditor. 

Mr.  D.  Robert,  for  debtor. 

By  the  Court,  SAVAGE,  Ch.  J.  Judge  Irving,* 
in  a  learned  and  elaborate  opinion,  has  dis- 
cussed the  question,  whether,  by  the  circum- 
stances of  this  case,  the  domicil  *of  [*45 
Thompson  has  been  changed  ;  and  has  shown 
that  it  was  not.  "The  domicil  is  the  habita- 
tion, fixed  in  any  place,  with  an  intention  of 
always  staying  there."  Vatt.,  163.  "In  this 
sense,  he  who  stops  even  for  a  long  time  in  a 
place,  for  the  management  of  his  affairs,  has 
only  a  simple  habitation  there,  but  has  no 
domicil.  Thus,  the  envoy  of  a  foreign  prince 
has  not  his  domicil  at  the  court  where  he  re- 
sides." /Mrf.,164.  The  argument  of  the  judge 
proceeds  on  the  ground  that  if  the  domicil  of 
the  debtor  be  in  this  State,  he  is  not  liable  to 
be  proceeded  against  as  an  absent  debtor  ;  and 
having  come  to  the  conclusion  that  the  domi- 
cil of  Alexander  Thompson  is  in  N.  Y.,  he 
orders  a  supersedeas. 

The  counsel  for  the  attaching  creditor  takes 
a  distinction  between  domicil  and  residence. 
Domicil  includes  residence  with  an  intention 
to  remain  in  a  particular  place.  He  contends 
that  absence  without  the  State,  whether  the 
debtor  have  his  domicil  or  a  mere  residence 
there,  is  equally  within  the  object  of  our  Act, 
which  authorizes  an  attachment  against  the 
property  of  the  absent  debtor. 

It  appears  to  me  the  object  of  the  statute 
was  to  authorize  creditors  to  prosecute  for 
their  debts  when  their  debtors  were  abroad  ; 
and  whether  their  absence  from  this  State  is 
permanent  or  temporary — whether  it  is  volun- 
tary or  involuntary — the  reason  for  giving 
this  remedy  to  the  creditor  is  the  same.  The 
23d  section  gives  the  remedy,  and  is  as  follows: 
"That  the  estate,  real  and  personal,  of  every 
debtor  who  resides  out  of  this  State,  and  is  in- 
debted within  it,  shall  be  liable  to  be  attached 
and  sold  for  the  payment  of  his  debts,  in  like 
manner  in  all  respects,  as  nearly  as  may  be, 
as  the  estates  of  debtors  residing  within  this 
State."  The  question,  I  think,  is,  where  was 
his  actual  residence,  not  his  domicil.  And 
whether  his  national  character  was  changed  or 
not  does  not  seem  to  me  to  affect  the  true 
question. 

The  Act  is  intended  to  give  a  remedy  to  cred- 
itors, whose  debtors  cannot  be  served  with  proc- 

*The  First  Judge  of  the  New  York  Common 
Pleas. 

WEND.  1. 


1828 


MKRRITT  ADS.  JACKSON. 


45 


ess.  If  the  debtor  absconds  or  secretes  him- 
self, then  an  attachment  issues.  If  he  noto- 
riously resides  abroad,  then  the  attachment  is- 
sues. But  if  he  goes  openly  to  another  State 
46*]  or  country,  and  remains  *there  doing 
business,  but  intending  to  return  when  his 
convenience  will  permit,  he  is  not,  as  his  coun- 
sel contends,  an  absent  debtor,  and  his  prop- 
erty cannot  be  touched.  He  may  become  a 
bankrupt  abroad,  as  has  Alexander  Thomp- 
son ;  his  property  may  be  taken  by  his  part- 
ners, and  used  by  them,  or  transferred  to  his 
foreign  creditors,  as  is  attempted  in  this  case  ; 
and  the  creditor  here  may  stand  by  and  ac- 
knowledge and  regret  the  insufficiency  of  our 
laws,  but  the  property  cannot  be  touched. 
Surely  the  Legislature  never  intended  such  a 
state  of  things.  They  have  provided  that  a 
person  confined  in  the  State  Prison  for  life, 
may  be  proceeded  against  as  an  absconding 
debtor.  Such  a  debtor  has,  in  truth,  not  ab- 
sconded, but  he  is  out  of  the  reach  of  the  proc- 
ess of  law  and,  therefore,  the  Legislature  has 
provided  that  his  property  shall  be  liable  to  the 
payment  of  his  debts. 

The  reason  why  this  remedy  is  given  against 
the  property  of  debtors  resident  abroad,  is 
equally  applicable,  whether  the  debtor  is  ab- 
sent permanently  or  temporarily.  No  length  of 
residence,  without  the  intention  of  remaining, 
constitutes  domicil.  A  debtor,  therefore,  by 
residing  abroad,  without  declaring  an  intention 
to  remain,  might  prevent  his  creditors  from 
ever  collecting  their  debts.  In  my  judgment, 
the  present  case  comes  not  only  within  the 
spirit  of  the  Act,  but  also  within  its  terms. 

The  order  of  the  judge  awarding  a  superse- 
deas.  should  be  reversed. 

Cited  in— 4  Wend.,  604 ;  19  Wend.,  13 ;  5  N.  Y.,  428  5 
4  Laos.,  161 ;  4  Hun,  489 ;  4  Barb.,  520 ;  16  How.  Pr.. 
80,  559  ;  8  Abb.  Pr.,  88  ;  15  Abb.  Pr.,  223 ;  5  Sand.,  47 ; 
2  Duer,  119 ;  2  Rob.,  702 ;  2  E.  D.  S.,  176 :  1  Daly,  4 :  1 
Bradf .,  81 ;  4  Redf .,  258 :  36  N.  J.  L.,  377 :  37  N.  J .  L., 
495;  38  Mo.,  389;  25  Wis.,  607;  32  Am.  Dec.,  425;  36 
Am.  Rep.,  539  (79  N.  Y.,  454). 


MERRITT 

ads. 
JACKSON,  ex  dem.  HASBROUCK. 

Sheriff's  Deed   to    One  Not  a  Creditor  —  When 
Valid  —  Rights  of  Defendant. 

A  sheriff's  deed  to  a  person  not  a  creditor,  with 
the  assent  of  a  creditor  who  has  regularly  redeemed 
land  sold  under  execution,  is  good  and  valid.  The 
defendant  in  the  execution  cannot  question  the  reg- 
ularity of  the  proceedings,  as  between  creditors,  in 
relation  to  the  redemption,  such  proceedings  as  to 
him  being  res  inter  alias  acta. 


was  an  ejectment  for  a  lot  of  land, 
JL  tried  at  the  Ulster  Circuit  in  Apr.,  1827.  A 
verdict  was  found  for  the  plaintiff.  A  case  was 
made  by  the  defendant  for  the  purpose  of 
moving  for  a  new  trial,  which  was  submitted 
to  the  court  at  the  last  February  Term,  on 
written  briefs,  by, 

47*]     *Mr.  L.  Elmendorf,  for  the  defendant, 
and 

Mr.  A.  Van  Vechten,  for  the  plaintiff. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

By  the  Court,  SAVAGE,  Oh.  J.  The  plaintiff 
proved  that  the  premises  in  question  were  sold 
WEND.  1. 


by  the  sheriff  of  Ulster,  upon  five  judgments 
and  executions  against  the  defendant,  and  pur- 
chased by  Dirck  C.  Wynkoop,  Oct.  15,  1825, 
for  the  sum  of  $37.  The  sheriff  gave  the  pur- 
chaser a  certificate  of  the  sale,  which  was  pro- 
duced. Oct.  28,  1826,  twelve  months  after  the 
sale,  Peter  P.  Wynkoop  paid  to  the  purchaser 
$40.70,  and  redeemed,  being  a  judgment  cred- 
itor of  the  defendant.  Jan.  6,  1827,  a  verbal 
arrangement  was  made  between  the  lessor, 
Hasbrouck,  and  Peter  P.  Wynkoop,  by  which 
the  lessor  was  to  have  the  premises  in  question, 
and  Wynkoop  was  to  have  other  property, 
purchased  by  the  lessor  at  the  same  sale.  Upon 
this  arrangement,  Wynkoop  delivered  to  the 
lessor  the  sheriff's  certificate.  No  money  was 
paid,  nor  was  the  arrangement  then  completed. 
Jan.  18,  after  the  expiration  of  the  fifteen 
months  from  the  sale,  the  sheriff  executed  a 
deed  to  the  lessor.  Seven  or  eight  days  after- 
wards, Peter  P.  Wynkoop  gave  a  receipt  to  the 
lessor  for  the  amount  given  by  him,  P.  P.  W. 
for  redemption,  which  was  without  date. 
Another  certificate  was  also  produced,  signed 
by  P.  P.  W.,  stating  that  Jan.  6,  1827,  the  les- 
sor, a  creditor  of  the  defendant,  had  redeemed, 
by  paying  the  money  necessary  to  a  redemp- 
tion, with  interest,  and  that  he  was  entitled  to 
a  deed  from  the  sheriff.  On  this  evidence  the 
defendant  contends  that  the  plaintiff  showed 
no  title  ;  that  the  lessor  did  not  redeem  regu- 
larly and,  therefore,  the  sheriff  could  not  con- 
vey to  anyone  but  the  purchaser.  Defendant's 
counsel  cites  authorities  to  show  that  a  cred- 
itor, coming  to  redeem,  must  bring  himself 
strictly  within  the  terms  of  the  Act ;  and  that 
the  interest  of  the  defendant  in  the  execution 
continues,  during  the  fifteen  months,  for  the 
purposes  of  liens  attaching  upon  it,  to  be  con- 
summated by  redemption  ;  but  their  applica- 
tion to  this  case  is  not  perceived.  Here  is  no 
*conflict  between  creditors ;  they  have  [*48 
arranged  their  affairs  to  their  own  satisfaction. 
The  defendant  in  the  executions,  who  is  the 
defendant  here,  finds  fault  with  the  regularity 
of  their  proceedings.  As  to  the  regularity  of 
the  first  redemption,  there  can  be  no  dispute. 
P.  P.  W.  was  entitled  to  a  deed  at  the  end  of 
the  fifteen  months,  and  he  directs  the  sheriff, 
verbally,  to  convey  to  the  lessor.  Eight  days 
afterwards,  he  gives  written  directions  to  the 
same  effect,  upon  sufficient  consideration.  It 
is  the  same  thing  to  the  defendant;  the  sheriff's 
deed  devests  him  of  all  interest,  and  whether 
that  interest  passes  to  Wynkoop  or  Hasbrouck, 
cannot  concern  him.  The  regularity  of  the  re- 
demptions are,  as  to  him,  res  inter  alios  acta.  If 
the  certificate  should  have  been  transferred  in 
writing,  the  subsequent  certificate  has  relation 
back,  so  as  to  obviate  any  objection  which  the 
defendant  can  make  on  that  ground. 
Motion  for  new  trial  denied. 

Cited  in-45  N.  Y.,  378;  1  Barb.,  517:  10  How.  Pr., 


FORD  ads.  SMITH. 

Action   for    False    Return — Cure  of  Error- 
Practice. 

In  an  action  for  a  false  return,  though  the  return 
be  untrue  on  its  face,  yet  the  officer  making  it  is 
not  liable  in  damages,  if  the  facts  of  the  case  truly 
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stated,  would  have  produced  the  same  result  to  the 
party  complaining  as  the  return  made. 
Citations— 6  Cow.,  455,  490 ;  7  Cow..  364. 

ON  demurrer  to  replication.  This  was  an  ac- 
tion against  the  defendant  for  a  false  return 
to  a  certwrari  removing  a  judgment  had  before 
him  in  a  justice's  court.  The  declaration  al- 
leged that  the  defendant  falsely  certified  in  his 
return,  that  on  the  return  of  the  warrant  in  the 
suit  below,  one  Hopping  appeared  as  the  attor- 
ney of  the  plaintiff,  and  proved  a  power  of  at- 
torney to  him  for  that  purpose,  from  the  plaint- 
iff ;  whereas,  in  truth,  Hopping  was  permitted 
to  appear  as  the  attorney  of  the  plaintiff,  and 
to  declare  against  the  defendant,  notwithstand- 
ing the  objection  of  the  defendant  on  the  bare 
production  of  the  power  of  attorney,  verified 
only  by  a  certificate  of  acknowledgment  before 
a  justice  of  the  peace  ;  and  though  Hopping, 
on  being  sworn  as  a  witness  on  the  trial  of  the 
cause,  did  prove  the  execution  of  the  power, 
such  proof  was  subsequent  to  his  being  al- 
lowed to  appear  and  exhibit  his  declaration  as 
the  attorney  of  the  plaintiff.  By  reason  of 
which  false  return,  the  judgment  was  affirmed 
in  the  Supreme  Court. 

49*]  *The  defendant  plead  the  general  is- 
sue, and  a  special  plea,  that  on  the  trial  of  the 
cause,  Hopping  was  sworn  as  a  witness  for  the 
plaintiff  and,  among  other  things,  proved  the 
due  execution  of  the  power  of  attorney.  The 
plaintiff  replied,  confessing  the  facts  alleged  in 
the  plea,  and  reiterating  the  charge  set  up  in 
the  declaration,  that  the  attorney  was  permit- 
ted to  appear  and  declare  without  proof  of  the 
power,  and  concluding  to  the  country.  To 
which  there  was  a  demurrer  and  joinder.  The 
case  was  submitted  on  briefs. 

Mr.  F.  G.  Jewett,  for  defendant. 

Mr.  H.  Baldwin,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  The  question 
turns  on  the  validity  of  the  plea.  Had  the  re- 
turn stated  the  facts  truly  chronologically,  I 
think  we  should  have  held  the  error  cured.  It 
was  erroneous  in  the  justice  to  permit  the  at- 
torney to  appear  without  competent  proof  of 
the  authority.  Such  proof  was  made  in  the 
progress  of  the  trial.  The  facts  then  appearing 
that  the  attorney  had  power  to  appear,  the 
error  was  cured.  This  is  in  perfect  analogy  to 
other  decisions  of  this  court.  Thus,  where 
parol  proof  was  received  of  incumbrances  on 
real  estate,  the  error  was  cured  by  due  proof 
afterwards.  6  Cow.,  455.  So  where  the  judge 
improperly  refused  to  nonsuit  the  plaintiff  for 
defect  of  proof,  the  error  was  cured  by  the 
proper  proof  being  subsequently  given.  6 
Cow.,  490.  In  Jackson  v.  Tuttle,  7  Cow.,  364, 
it  was  held  that  in  settling  a  bill  of  exceptions, 
the  judge  should  insert  testimony  subsequent 
to  the  exception  which  operated  as  a  waiver  of 
the  exception. 

1  am  of  opinion  that  the  defendant  is  entitled 
to  judgment  on  the  demurrers. 

Cited  in— 12  Hun.  191 ;  7  Am.  Rep.,  712  (44  Miss., 
513). 

5O*]    *BARTLETT  r>.  CAMPBELL. 

Action  Against  One  on  Joint  and  Several  Prom- 
ise by  Two — Notice  to  Either  is  Notice  to  Both. 

In  a  suit  against  one  on  a  joint  and  several  prom- 
ise of  indemnity  by  two,  notice  to  one  is  notice  to 
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both.  And  notice  to  the  party  not  sued,  will  charge 
him  who  issued,  (a) 

TERROR  to  Monroe  C.  P.  The  plaintiff,  as  a 
-tj  constable,  by  virtue  of  an  execution  in  fa- 
vor of  Joseph  Jeffords,  levied  on  a  pair  of 
horses,  wagon  and  sleigh,  in  possession  of 
William  Shaw,  and  received  for  his  indemnity 
an  instrument  in  writing,  in  the  following 
words :  "  I  hereby  agree  to  indemify  S.  B. 
Bartlett  against  all  damages  he  may  sustain  by 
levying  on  a  span  of  horses  now  in  the  posses- 
sion of  Wm.  Shaw,  March  7,  1826.  (Signed) 
Joseph  Jeffords.  Benjamin  Campbell,  secu- 
rity." The  plaintiff  sold  one  of  the  horses,  and 
was  sued  by  Alexander  Shaw,  who  claimed  to 
be  the  owner  of  the  horse,  and  a  judgment  was 
recovered  against  the  plaintiff  for  $41  by  de- 
fault, which  he  paid,  and  now  claimed  to  re- 
cover the  amount  of  the  defendant. 

In  a  justice's  court  where  these  proceedings 
were  originally  commenced,  the  plaintiff  de- 
clared on  the  above  instrument.  The  defend- 
ant plead,  besides  the  general  issue,  that  the 
plaintiff  suffered  a  default  in  the  suit  against 
him,  which  might  have  been  defended  success- 
fully; and  that  notice  of  that  suit  was  not  given 
to  the  present  defendant,  during  its  pendency. 
The  plaintiff  replied,  that  notice  had  been 
given.  A  verdict  having  passed  against  the 
plaintiff  in  the  justice's  court,  he  appealed  to 
the  C.  P. ;  and  on  the  trial  in  that  court,  the 
plaintiff  proved  the  recovery  against  him  by 
Shaw,  and  the  payment  of  the  money.  Notice 
or  the  suit  was  shown  to  have  been  given  to 
Jeffords,  one  of  the  signers  of  the  instrument, 
but  not  to  Campbell,  who  was  a  merchant  in 
Rochester,  but  at  the  time  of  the  suit  was  ab- 
sent from  home  on  a  journey  to  Ohio.  The 
court  decided  that  the  plaintiff  must  be  non- 
suited for  the  want  of  notice  to  Campbell  of 
the  pendency  of  the  suit ;  to  which  decision 
the  plaintiff  excepted.  Subsequently,  further 
evidence  was  given  on  the  *part  of  the  [*5 1 
plaintiff,  and  the  defendant  was  permitted  by 
the  court,  though  objected  to  by  the  plaintiff, 
to  prove  that  the  title  of  A.  Shaw  to  the  horse, 
for  the  sale  of  which  he  had  recovered  the 
judgment  against  the  plaintiff,  was  fraudulent 
and  void,  and  on  that  ground  the  jury  found 
a  verdict  for  the  defendant.  The  case  came 
before  this  court  on  a  bill  of  exceptions.  It 
was  submitted  on  written  briefs. 

Mr.  S.  Boughton,  for  plaintiff. 

Mr.  S.  L.  Selden,  for  defendant. 

By  the  Court,  SAVAGE,  Ch.  J.  The  contract 
of  indemnity  was  either  joint  or  several,  at  the 
election  of  the  plaintiff,  Bartlett.  It  is  con- 
tended by  the  plaintiff  in  error,  that  notice 
was  not  necessary  to  be  given,  upon  an  under- 
taking to  indemnify  ;  that  the  defendants  were 
bound  to  take  notice.at  their  peril, of  any  action 
brought  against  the  plaintiff.  I  need  not  cite 
cases  to  show  that  notice  is  necessary;  but  the 
main  question,  if  not  the  only  one  in  the  case,  is 
whether  notice  to  Jeffords  was  not  notice  to 
both.  It  is  conceded  that  if  this  suit  had  been 
brought  against  both  Jeffords  and  Campbell  the 
notice  given  to  Jeffords  would  have  been  suf- 
ficient to  justify  a  recovery  against  both.  Jef- 

(a)  That  notice  was  necessary  in  this  case,  see  7 
Johns.,  171 ;  6  Johns.,  158 ;  1  Johns.,  518 ;  7  Cr.,  308 ; 
Cro.  Eliz.,  674;  2  Hayw.,  226,  282:  5  Binn.,  184;  4 
Binn..  356 ;  1  Stark.  Ev.,  189,  n,  1 ;  1  Nott  &  M'C.,  201. 
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fords  was  the  principal  in  the  undertaking  to 
indemnify,  and  Campbell  was  the  surety.  If 
notice  to  one  would  justify  a  recovery  against 
both,  it  must  be  on  the  ground  that  the  notice 
was  sufficient.  If  sufficient  to  make  both  lia- 
ble, can  it  make  any  difference  whether  the 
suit  is  brought  against  both  separately  or  joint- 
ly ?  The  notice,  I  apprehend,  was  sufficient. 
It  was  clearly  so  as  to  Jeffords ;  and  if  the 
•contract  is  joint,  then  it  was  good  as  to  both. 
And  if  the  contract  had  not  been  several  as 
well  as  joint,  there  never  could  have  been  a 
question  about  it.  It  is  necessary  to  distinguish 
between  liability  itself  and  the  remedy  by 
which  that  liability  is  to  be  enforced.  If  it  be 
•conceded  th£t  the  defendant  was  liable  to  pay 
in  any  form  of  action  it  must  be  upon  the 
ground  that  he  had  sufficient  notice  of  the  suit 
against  the  plaintiff.  If  once  liable,  the  plaint- 
iff may  enforce  that  liability  in  any  form  of 
action  which  the  contract  will  justify. 
52*]  *Being  of  opinion  that  the  court  erred 
on  this  point,  I  think  the  judgment  must  be  re- 
versed, and  a  venire  de  novo  awarded  to  Monroe 
C.P. 

Explained— 15  N.  Y.,408. 

Cited  in-78  N.  Y.,  29;  18  Barb.,  13;  44  Barb.,  334; 
2  Duer.,  456 ;  12  Leg.  Obs.,  80 ;  26  Ind.,  88  ;  48  Wis., 
01 ;  33  Am.  Rep.,  798  (48  Wis.,  54). 


MUMFORD  v.  BROWN. 

Tenants  in  Common —  Where  one  Hires  Share  of 
Co-Tenant,  He  is  not  Liable  for  Double  Rent 
for  Holding  Over. 

A  tenant  in  common,  hiring  the  share  of  his  co- 
tenant,  and  continuing-  in  possession  at  the  expira- 
tion of  the  term,  doing:  no  act  to  prevent  the  co- 
tenant  from  occupying  with  him,  is  not  liable  to 
•double  rent  as  holding  over,  though  notice  to  quit 
has  been  given.(a) 

TERROR  to  the  Cayuga  C.  P.  This  was  an 
JJ  action  under  the  Statute  for  Double  Rent 
Against  a  Tenant  Holding  Over  after  Notice 
to  Quit.  1  R.  L.,  440,  sec.  21.  The  suit  was 
originally  commenced  before  a  justice,  by 
Mumford  against  Brown,  and  a  recovery  had 
for  $25.  The  defendant  appealed  to  the  Com- 
mon Pleas  ;  and,  on  the  trial  of  the  cause,  the 
plaintiff  was  nonsuited,  the  court  being  of 
opinion  that  the  plaintiff  was  not  entitled  to 
recover.  A  bill  of  exceptions  was  tendered  and 
sealed,  which,  with  the  record,  was  now  brought 
into  this  court  on  a  writ  of  error. 

The  parties  were  tenants  in  common  of  a 
house  and  village  lot.  The  defendant,  for  the 
sole  occupation  of  the  premises  for  one  year 
from  Apr.  1,  1825,  agreed  to  pay  the  plaintiff 
the  sum  of  $30,  as  rent.  Mar.  22,  1826;  the 
plaintiff  caused  a  notice  to  be  served  on  the 
defendant,  requiring  him  to  deliver  up  the 
possession  of  the  plaintiff's  moiety  of  the  prem- 
ises to  his  brother,  S.  D.  Mumford,  who,  he 
stated,  was  authorized  to  receive  the  same. 
After  the  service  of  the  notice,  and  previous  to 
Apr.  1,  1826,  the  defendant  informed  the  agent 
that  he  surrendered  the  plaintiff's  half  of  the 
premises,  and  pointed  out  the  front  part  of  the 
house  as  that  which  he  gave  up.  The  agent 

(a)  In  Cutting  v.  Derby,  2  Black.,  1075, 1077,  a  sim- 
ilar action  was  sustained ;  but  in  that  case,  the  de- 
fendant, at  the  expiration  of  his  term,  not  only  re- 
fused to  surrender.but  actually  turned  the  plaintiffs 
cattle  out  of  the  premises. 


refused  to  accept  the  same,  and  told  the  de- 
fendant that  he  would  not  act  as  the  agent  of 
the  plaintiff.  The  plaintiff  proved  that  the  de- 
fendant continued  in  possession  of  the  prem- 
ises from  Apr.  1,  to  Sep.  1,  1826,  for  which 
length  of  time  he  claimed  double  rent,  and  for 
which  he  had  recovered  before  the  justice. 

*By  the  Court  SAVAGE,  Ch.  J.  That  [*53 
this  action  lies  by  one  tenant  in  common  against 
another,  has  been  decided  in  England .  That 
point  does  not,  however,  necessarily  arise,  as 
the  facts,  in  my  judgment,  do  not  warrant  the 
action.  A  few  days  previous  to  the  expiration 
of  the  term,  the  plaintiff's  agent  called  with  a 
written  demand  of  the  possession.  Before  the 
term  expired,  the  defendant  offered  possession 
of  half,  which  was  all  the  plaintiff  demanded 
or  was  entitled  to.  The  agent  refused  having 
anything  to  do  with  it.  The  defendant  re- 
mained in  possession,  as  he  had  a  right  to  do, 
unless  the  plaintiff  came  to  receive  possession. 
They  were  tenants  in  common.  The  defend- 
ant certainly  offered  to  give  possession,  and 
did  not  act  at  variance  with  that  offer.  He  was 
not  bound  to  abandon  the  possession,  nor  to 
make  partition  and  occupy  one  half.  His  pos- 
session of  the  whole  was  lawful,  as  he  did  not 
prevent  his  co-tenant  from  occupying  with 
him.  The  court  below  decided  correctly. 

Judgment  affirmed. 

Cited  in— 10  Wend.,  352;  13  Wend.,  348;  1  Lans., 
430 ;  1  Hilt.,  133. 


HAWKINS 

v. 

THE  TRUSTEES  OF  THE  VILLAGE  OF 
ROCHESTER. 

Powers  of  Village  Trustees  —  Laying  out  of  Streets 
—  Award  of  Damages  to  Individual—  Vested 
Right  in  Him. 

In  proceedings  relative  to  the  laying  out  and 
opening  streets  under  the  Act  to  Incorporate  the 
Village  of  Rochester,  the  power  of  the  trustees  of 
the  village  is  analogous  to  that  of  the  Corporation 
of  N.  Y.  in  similar  cases. 

When  a  sum  of  money  is  awarded,  as  damages,  to 
an  individual  in  such  a  proceeding,  by  the  verdict 
of  a  jury,  confirmed  by  the  judgment  of  the  presi- 
dent of  the  village,  he  acquires  a  vested  right  to  it, 
which  it  is  not  in  the  power  of  the  trustees  to  de- 
feat, by  discontinuing  the  proceedings. 

Citations—  Act,  April  10,  1826;  2  R.  L.,  408;  18 
Johns.,  506  ;  20  Johns.,  269. 


was  an  action  of  debt  on  mutuatus, 
A  under  the  25th  section  of  the  '  'Act  to  Incor- 
porate the  Village  of  Rochester,"  Stat.,  vol.  7, 
bk.  125,  passed  Apr.  10,  1826,  to  recover  $200, 
assessed  to  the  plaintiff  for  land,  taken  in  the 
opening  of  a  street  in  the  Village  of  Rochester. 
A  resolution  was  passed,  by  the  Board  of 
Trustees,  for  opening  a  street  called  Court  St. 
A  jury  was  impaneled  to  inquire  into,  and  as- 
sess the  damages  and  recompense,  due  to  the 
owners  of  real  estate  taken  for  the  street,  who 
awarded  $200  to  the  plaintiff,  as  the  owner  of 
land  taken  for  that  purpose.  The  verdict  of 
the  jury  was  duly  rendered,  and  the  president 
of  the  *village  rendered  judgment  there-  [*54 
on,  approving  of  the  same.  Assessors  were 
then  appointed,  according  to  the  directions  of 
the  Act,  to  assess  the  sums  allowed  as  damages 
and  recompense,  upon  the  owners  and  occu- 
pants of  lots  and  buildings  intended  to  be  bene- 
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fitted  by  the  improvement.who  made  an  assess- 
ment, and  reported  the  same  to  the  Board  of 
Trustees.  After  the  coming  in  of  this  report, 
on  the  petition  of  most  of  the  owners  interest- 
ed in  the  street,  the  Board  passed  a  resolution, 
discontinuing  the  proceedings  in  relation  to 
the  street,  and  setting  aside  all  previous  pro- 
ceedings; and  gave  notice  to  the  plaintiff,  and 
all  others  interested,  of  such  discontinuance. 
The  land  of  the  plaintiff  was  never  taken  pos- 
session of  or  appropriated  by  the  Board  as  a 
street.  The  plaintiff  brought  his  action  to  re- 
cover the  sum  awarded  to  him  by  the  jury,  in 
the  assessment  of  damages.  A  case  was  made, 
subject  to  the  opinion  of  this  court;  judgment 
to  be  rendered  for  the  plaintiff,  if  the  Board  of 
Trustees  had  not  a  right  to  discontinue  the 
proceedings;  otherwise,  judgment  for  the  de- 
fendants. 

Mr.  F.  Whittlesey,  for  plaintiff. 

Mr.  R.  Beach,  for  defendants. 

By  the  Court,  SUTHERLAND.  J.  The  plaint- 
iff, by  the  verdict  of  the  jury,  and  the  judg- 
ment of  the  president  of  the  village  thereon, 
acquired  a  vested  right  to  the  sum  awarded  to 
him  as  damages,  which  it  was  not  in  the  power 
of  the  trustees  to  defeat,  by  discontinuing  the 
proceedings  in  relation  to  the  street.  The  pow- 
er of  the  trustees,  under  the  25th  section  of  the 
Act  "to  Incorporate  the  Village  of  Rochester," 
Stat.,  vol.  7,  bk.  125,  passed  Apr.  10,  1826,  is 
analogous  to  that  of  the  Corporation  of  N.  Y., 
in  opening  and  laying  out  streets.  2  R.  L., 
408.  In  the  Matter  of  Dover  St.,  18  Johns., 
506,  the  Corporation  were  permitted  to  discon- 
tinue their  proceedings.  Commissioners  of  es- 
timate and  assessment  had  been  appointed,  but 
they  refused  to  act,  and  the  court  considered 
the  case  standing  in  the  same  condition  as 
though  no  commissioners  had  ever  been  ap- 
pointed; and  they  say,  before  commissioners 
55*]  are  appointed,  or  report  *made,  we  do 
not  perceive  how  any  rights  can  be  so  vested  as 
to  deprive  the  Corporation  of  the  power  of  re- 
fusing to  go  on.  But  in  the  Matter  of  Beek- 
man  St.,  20  Johns.,  269,  the  court  refused 
leave  to  the  Corporation  to  discontinue  their 
proceedings,  commissioners  having  been  ap 
pointed,  and  being  nearly  ready  to  report, 
though  no  report  had  actually  been  made.  The 
principle  adopted  in  these  cases  is  applicable  to 
that  now  under  consideration,  and  is  decisive 
in  favor  of  the  plaintiff's  right  to  recover. 

Judgmentfor  plaintiff. 

Cited  in— 1  Wend.,  323 ;  20  Wend.,  820 ;  66  N.  Y., 
«49 ;  67  N.  Y.,  246 ;  11  Barb-,  609 :  20  How.  Pr..  497 ;  19 
Am.  Dec..  506 ;  32  Am.  Dec.,  608. 


WILBER  v.  WIDNER. 

Pleading — Misnomer  of  Plaintiff— Judgment  for 
Him  in  His  True  Name — Krror — Reversal  of 
Judgment. 

Where  there  is  a  misnomer  of  the  plaintiff,  in  a 
declaration  throughout,  a  judgment  in  his  favor,  by 
his  true  name,  will  be  reversed  for  error.  Thus, 
where  a  suit  was  brought  by  Daniel  R.  W.  and  the 
declaration  was  throughout  in  the  name  of  David 
K.  W.  the  true  name  not  being  rightly  alleged  in 
any  part  of  the  record,  although  from  the  bill  of 
exceptions  it  was  manifestly  a  mistake,  it  was  held 
not  to  be  within  the  Statute  of  Jeofails,  and  the 
judgment  was  reversed. 

Citation— 1  R.  L.,  120. 
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ERROR  from  the  Monroe  C.  P.  Daniel  K. 
Widner  brought  an  action  of  slander 
against  Wilber,  in  the  Monroe  C.  P.  In  de- 
claring, the  plaintiff,  in  the  commencement  of 
the  declaration,  is  named  David  K.  Widner, 
and  his  name  is  not  again  mentioned.  The  de- 
fendant appeared  and  plead,  issue  was  joined, 
and  the  cause  brought  to  trial.  On  the  trial, 
the  words  for  the  speaking  of  which  the  action 
was  brought,  were  proved  to  have  been  spoken 
of  and  concerning  Daniel  K.  Widner.  The 
capias  was  produced,  which  was  in  the  name 
of  Daniel  K.  Widner,  and  the  pleas  of  the  de- 
fendant were  shown  to  be  entitled  Wilber  ads. 
Daniel  K.  Widner.  The  attorney  for  the  plaint- 
iff testified  that  Daniel  K.  Widner  was  his 
client,  and  that  the  suit  was  brought  for  him. 
In  the  record,  the  name  of  Daniel  K.  Widner, 
as  plaintiff,  does  not  occur,  except  in  the  war- 
rant of  attorney,  until  after  the  finding  of  the 
verdict,  when  it  is  found  in  a  continuance  of 
curia  advisare  vult,  as  that  of  the  plaintiff  in 
the  cause;  then  follows  a  judgment  on  demur- 
rer, and  a  judgment  on  the  verdict  in  favor  of 
the  said  Daniel  K.  Widner.  From  the  bill  of 
exceptions  attached  to  the  record,  it  appears 
various  exceptions  were  taken  to  opinions  pro- 
nounced by  the  C.  P.  in  the  progress  of  the 
trial;  but  as  the  questions  arising  upon  those 
exceptions  are  not  particularly  *passed  [*5G 
upon  by  this  court,  in  the  opinion  pronounced, 
it  is  deemed  unnecessary  to  state  them. 

Mr.  S.  Boughton,  for  plaintiff  in  error. 

Mr.  R.  Beach,  for  defendant. 

By  the  Court,  SUTHERLAND,  J.  The  objec- 
tion arising  on  the  face  of  the  record  appears- 
to  be  unanswerable.  The  declaration  through- 
out is  in  the  name  of  David  K.  Widner,  and 
the  judgment  is  in  favor  of  Daniel  K.  Widner. 
It  is  an  action  of  slander,  and,  on  the  face  of 
the  record.  Daniel  has  recovered  a  judgment 
against  the  defendant,  for  a  slander  uttered 
against  David.  No  doubt  it  was  a  mistake, 
and  enough  appears  in  the  bill  of  exceptions  to 
authorize  the  amendment,  on  a  proper  applica- 
tion for  that  purpose;  but  the  bill  of  excep- 
tions cannot  be  used  in  aid  of  the  record,  and 
there  is  nothing  in  the  record  to  amend  by. 
The  case  is  not  within  the  6th  section  of  the 
Statute  of  Jeofails,  1  R.  L.,  120,  because  the 
true  name  is  not  rightly  alleged  in  any  part  of 
the  record. 

The  decisions  of  the  court  below,  I  am  in- 
clined to  think,  were  correct  throughout,  and 
that,  upon  the  bill  of  exceptions,  the  judgment 
ought  to  be  affirmed,  but,  for  the  error  in  the 
record,  it  must  be  reversed. 

Judgment  reversed,  venire  de  novo. 


THE  UTICA  INS.  CO. 
HUNT  &  BROOKS. 

Utica  Ins.  Co.  Cannot  do  a  Banking,  Business — 
Security  Made  for  that  Purpose,  Void. 

A  note  made  with  the  intent  and  for  the  purpose 
of  being  discounted  by  the  Utica  Ins.  Co..  as  a  bank- 
ing operation,  and  actually  discounted  by  the  com- 


NOTE.— Corporations—  Ultra  Vires—  Corporation* 
have  only  truch  powers  as  are  specifically  granted.  See 
People  v.  Utica  Ins.  Co..  15  Johns.,  358,  note. 
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pany,  with  a  knowledge  of  the  facts,  is  void. 
Whether  the  money  lent,  and  for  which  the  security 
was  (riven,  is  recoverable  in  another  form  of  action, 
aucere.  See  the  cases  cited  to  this  point  in  19 
Johns.,  7. 
Citations— 15  Johns.,  368 :  19  Johns.,  1. 

THIS  was  a  demurrer  to  a  replication.    The 
cause  was  submitted  at  the  last  February 
Term  on  written  arguments.     The  opinion  of 
the  court  contains  a  full  statement  of  the  plead- 
ings. 

Mr.  J.  L.  Graham,  for  plaintiffs. 
57*]    *Mr.  J.  A.  Sidell,  for  defendants. 

By  the  Court,  SUTHERLAND,  J.  The  decla- 
ration contains  but  one  count,  and  that  is  upon 
a  promissory  note  made  by  one  Scudder  to  the 
defendants,  and  by  them  indorsed  to  the  plaint- 
iffs. The  plea  alleges  that  the  plaintiffs,  at  the 
time  of  making  said  note,  were  illegally  engaged 
in  issuing  of  notes,  receiving  deposits,  making 
discounts,  and  of  transacting  all  other  business 
which  incorporated  banks  may  and  do  transact; 
that  being  so  engaged,  the  note  in  question  was 
made  with  the  intent  and  for'  the  purpose  of 
being  discounted  by  the  plaintiffs,  who,  know- 
ing said  facts,  discounted  the  same  in  the  usual 
course  of  their  banking  operations;  by  reason 
whereof,  said  note  is  void.  The  plaintiffs  re- 
ply, setting  up  a  right  to  carry  on  banking  op- 
erations under  their  charter,  and  admitting  that 
they  did  receive  and  discount  the  note  in  ques- 
tion in  the  usual  course  of  their  operations. 
To  this  replication  the  defendants  demur;  so 
that  the  only  question  presented  by  the  plead- 
ings is,  whether  the  plaintiffs  have  banking 
powers  under  their  charter  or  not. 

This  question  is  settled  by  the  case  of  People 
v.  Uticalns.  (Jo.,  15  Johns.,  358,  and  Uticalns. 
Co.  v.  Scott  19  Johns.,  1.  This  latter  case  is,  in 
all  respects,  like  the  one  now  before  the  court. 
There,  as  here,  the  action  was  upon  the  secu- 
rity, which  was  held  to  be  void,  and  judgment 
was  rendered  for  the  defendant.  Whether  the 
money  lent,  and  for  which  the  security  was  giv- 
en can  be  recovered  back  in  another  form  of 
action  is  a  question  which  does  not  arise  in  this 
case. 

Judgment  for  the  defendant  on  the  demurrer. 

Cited  in— 6  How.  Pr.,  23 :  Co.  R.  N.  S.,  186 ;  56  111., 
307. 


58*]      *I.  B.  AND  J.  B.  MURRAY 

v. 
J.  O.  B.  RICHARDS. 

Action  for  Money  had  and  Received — Sustained 
for  Purchase  Money  Advanced  on  Chattel 
which  was  Destroyed  Prior  to  Delivery — Prop- 
erty is  at  Vendoi''s  Risk  until  Delivery. 

Where  the  transfer  of  a  chattel  by  delivery  or 
conveyance,  is  a  condition  precedent  to  the  pay- 
ment of  money,  and  the  vendee  makes  a  payment  of 
part  of  the  consideration  money  in  anticipation  of 
a  conveyance,  and  the  subject-matter  of  the  con- 
tract is  subsequently  destroyed  so  that  it  is  impos- 
sible for  the  vendor  to  perform  his  part  of  the  con- 
tract, the  vendee  may  recover  back  the  money  paid 
in  an  action  of  assumpsit  for  money  had  and  re- 
ceived. As  where  an  agreement  was  entered  into, 
to  form  a  joint  stock  company  for  the  purchase  of 
a  steam  brig,  the  terms  of  which  were,  that  the 
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stock  should  consist  of  $25,000,  to  be  divided  into  100 
shares,  one  fourth  of  the  subscription  to  the  stock 
to  be  paid  on  delivery  of  the  bill  of  sale  of  the  vessel, 
and  the  residue  by  installments,  and  a  payment  was 
made  to  the  owners  of  the  vessel  by  one  of  the  sub- 
scribers of  ten  per  cent,  upon  the  amount  of  his  sub- 
scription, and  the  vessel  was  subsequently  destroyed 
by  fire,  previous  to  a  delivery  of  her  or  the  execu- 
tion of  a  bill  of  sale ;  it  was  held,  that  the  vessel  was 
at  the  risk  of  the  owners  until  the  bill  of  sale  was 
executed ;  that  until  then,  or  an  actual  delivery  of 
the  vessel,  there  was  no  subject  in  which  the  sub- 
scribers had  a  joint  property  or  interest,  and  conse- 
quently, there  was  no  partnership  in  the  case ;  and 
it  having  become  impossible  for  the  owners  of  the 
vessel  in  consequence  of  its  destruction,  to  comply 
with  the  contract  on  their  part,  the  consideration 
on  which  the  ten  per  cent,  was  paid  has  failed,  and 
the  party  was  entitled  to  recover  it  back. 

TERROR  from  the  N.  Y.  C.  P.  The  action 
J-i  in  the  court  below  wa&aswmpsit  for  money 
had  and  received.  Plea,  the  general  issue.  The 
cause  was  tried  in  Sep.,  1827,  and  a  verdict 
rendered  for  the  plaintiff  for  $58.57.  It  ap- 
peared from  the  bill  of  exceptions  attached  to 
the  record,  that  from  May  15,  1824,  to  May  30, 
1825,  the  steam  vessel  called  "The  New  York" 
stood  on  the  custom-house  books  as  the  prop- 
erty of  the  defendants  below, Francis  Barretto, 
Jr.,  Charles  N.  S.  Rowland  and  Jonathan  Bart- 
lett;  that  a  project  was  set  on  foot  by  the  de- 
fendants for  forming  a  joint  stock  company 
relative  to  that  vessel,  by  an  instrument  in 
writing,  bearing  date  Feb.  9,  1825,  in  these 
words:  "  We,  the  subscribers,  agree  to  take 
the  shares  by  us  severally  subscribed  in  the 
steam  brig  'The  New  York,'  her  engine,  tackle, 
apparel  and  furniture,  upon  the  following  con- 
ditions, viz. :  the  said  vessel  is  valued  at  $25,- 
000;  the  stock  of  said  Company  or  association 
to  h]e  divided  into  one  hundred  shares,  at  the 
price  of  two  hundred  and  fifty  dollars  for  each 
share;  one  fourth  of  each  subscription  to  be 
paid  in  cash  to  John  B.  Murray  and  son,  on 
delivery  of  the  bill  of  sale,  and  the  remainder 
or  balance,  at  three,  six  and  nine  months,  in 
good  and  approved  security;  each  share  to  be 
entitled  to  one  vote;  five  directors  to  be  chosen 
from  among  the  stockholders  at  N.Y.,  Norfolk 
and  Richmond  ;  said  directors  to  appoint  an 
agent  at  each  of  the  above  places,  who  shall  be 
a  stockholder  at  least  to  the  amount  of  two 
shares;  and  the  said  steam  brig  shall .  be  em- 
ployed as  a  *packet  in  the  dispatch  line  [*59 
between  the  ports  of  N.  Y. ,  Norfolk  and  Rich- 
mond ;  nevertheless,  subject  to  the  manage- 
ment and  control  of  the  above  named  directors, 
to  be  organized  by  such  rules  and  regulations  as 
to  a  majority  of  such  directors  may  at  any  time 
seem  most  beneficial.  The  captain  and  officers 
to  be  appointed  and  chosen  by  the  directors." 
This  instrument  was  subscribed  by  the  de- 
fendants below,  they  taking  15  shares  of  the 
stock;  by  Barretto,  who  took  4  shares,  and  by 
Rowland,  who  took  2  shares  ;  besides  whom 
14  other  persons,  amongst  whom  was  the  plaint- 
iff, became  subscribers  for  26  shares,  making 
the  whole  number  of  shares  subscribed  47. 
The  plaintiff  subscribed  for  two  shares.  Apr. 
8,  1825,  the  plaintiff  paid  to  a  clerk  of  the  de- 
fendants $50,  as  an  installment  of  ten  per  cent, 
on  the  stock  of  the  steam  vessel,  and  received 
a  receipt  in  the  following  words  :  "  Received 
of  John  O.  B.  Richards,  the  sum  of  fifty 
dollars,  being  an  installment  of  ten  per  cent, 
on  two  shares  by  him  subscribed  to  the 
stock  of  the  steam  brig  New  York."  A  like 
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installment  of  ten  per  cent,  was  paid  in  upon 
nine  other  shares  of  the  stock  by  four  other 
subscribers,  and  by  no  others.  That  dur- 
ing these  negotiations  the  steam  vessel  was 
owned  by  Jonathan  Bartlett,  Francis  Bar- 
retto  and  Charles  N.  S.  Rowland;  Bartlett 
being  the  principal  owner,  but  the  defendants 
having  a  bill  of  sale  of  Bartlett's  interest  which 
they  held  as  security  for  advances  made  by 
them,  and  having  the  management  and  direc- 
tion of  the  vessel,  and  doing  all  the  business 
appertaining  to  her.  The  payment  on  the  stock 
of  ten  per  cent,  was  in  consequence  of  a  reso- 
lution of  the  stockholders  to  send  the  vessel 
four  trips  by  way  of  experiment,  to  Norfolk 
and  Richmond  as  a  passage  and  freight  boat, 
which  she  accomplished  by  about  the  first  of 
July.  The  expenditures  during  those  expedi- 
tions were  charged  to  the  vessel  by  the  defend- 
ants, and,  at  the  close  of  them,  the  loss  which 
had  been  incurred  was  charged  against  each 
stockholder  according  to  his  share.  In  Aug., 
1825,  Bartlett  sent  the  vessel  to  Boston.  He 
was  furnished  with  money  by  the  defendants, 
for  expenditures  on  the  vessel  there.  In  Apr., 
6O*]  1826,  Bartlett  became  insolvent,  when 
one  of  the  defendants  went  to  Boston,  took 
possession  of  the  vessel  and  sent  her  out  with 
a  view  of  selling  her;  and  whilst  she  was  on 
her  way  to  Eastport  she  was  consumed  by  fire, 
in  Aug.,  1826. 

The  evidence  being  closed,  the  counsel  for 
the  defendants  applied  for  a  nonsuit,  contend- 
ing that  the  money  received  from  the  plaintiffs 
had  been  applied  to  the  defendants  as  agents, 
to  the  purpose  for  which  it  had  been  advanced 
and  that  the  whole  concern  was  a  partnership, 
to  be  settled  before  a  different  tribunal;  which 
motion  was  denied  by  the  court,  the  first  judge 
of  the  C.  P.  deciding  that  as  by  the  tenor  of 
the  contract  the  stockholders  were  not  to  be- 
come owners  of  the  vessel  until  twenty-five  per 
cent,  was  paid  in  upon  their  shares,  if  the  ten  per 
cent,  paid  in  was  paid  as  a  part  consideration  for 
purchase  of  the  vessel,  and  before  the  amount 
stipulated  in  the  contract  was  paid  in  by  the 
subscribers,  or  requested  of  them,  and  before 
the  transfer  of  the  vessel  to  them  the  same  was 
destroyed,  so  that  the  contract  could  not  be 
performed  by  the  vendors  (two  of  whom  were 
the  defendants,  and  who  also  had  the  legal  title 
of  the  vessel  in  them),  the  persons  paying  in 
the  ten  per  cent. ,  of  whom  the  plaintiff  was 
one,  could  recover  back  their  money,  the  con- 
tract having  altogether  failed.  But  that  if  the 
ten  per  cent,  was  paid  in  for  the  purpose  of  creat- 
ing a  fund  for  trying  the  experiment  of  sailing 
the  vessel  to  Norfolk,  and  had  been  expended 
for  that  purpose,  or  the  defendants  were  mere 
agents  in  receiving  and  appropriating  said 
funds  to  a  particular  object,  that  in  either  of 
these  cases  the  plaintiff  ought  not  to  recover  ; 
but  whether  such  payment  was  for  such  fund, 
or  had  been  so  expended,  and  whether  the  de- 
fendants were  such  agents  or  not,  were  ques- 
tions of  fact  for  the  jury.  The  defendants  ex- 
cepted  to  the  opinion  or  the  court,  and  on  the 
bill  of  exceptions  then  tendered  and  signed,  the 
cause  is  now  before  this  court.  The  cause  was 
submitted  at  the  last  term  on  written  argu- 
ments. 

Mr.  E.  Anthon,  for  plaintiffs  in  error. 

Messrs.  Emmet  and  Sdden,  for  defendant. 
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*  By  the  Court,  SUTHERLAND  J.  Thever-[*61 
diet  of  the  jury  settles  the  question  of  fact, that 
the  $50  paid  by  Richards  to  the  Hurrays  Apr.  8, 
1825,  and  which  he  now  seeks  to  recover  back, 
were  paid  generally  on  account  of  his  subscrip- 
tion to  the  stock  of  the  steam  brig  "  The  New 
York,"  and  not  upon  any  special  contract  or 
understanding,  express  or  implied. 

The  court  properly  instructed  the  jury,  that 
if  the  ten  per  cent,  was  paid  in  for  the  purpose 
of  creating  a  fund  for  making  the  experiment 
of  one  or  more  voyages  with  the  brig  to  Nor- 
folk, and  had  been  expended  for  that  purpose, 
or  if  the  defendants  were  mere  agents  in  receiv- 
ing and  appropriating  said  payment  to  a  par- 
ticular object,  then,  in  either  of  those  cases, the 
plaintiff  ought  not  to  recover;  and  that  it  was 
their  province  to  determinewhether  the  plaintiff 
had  paid  in  the  ten  per  cent,  for  such  special 
purpose,  and  whether  the  defendants  were  or 
were  not  such  agents.  This  part  of  the  opinion 
of  the  court  is  not  complained  of. 

The  case  then  turns  upon  the  question, 
whether  the  association  for  the  purchase  of  the 
steam  brig,  "  The  New  York,"  was  complete, 
so  that  the  associates  were  partners  when  the 
plaintiff  paid  the  ten  per  cent,  installment  to 
the  Hurrays,  or  whether  it  was  still  inchoate 
and  not  to  become  complete,  either  until  the 
whole  number  of  shares  was  subscribed  for.or 
until  the  title  of  the  vessel  was  transferred  to 
the  stockholders.  If  the  individuals  who  had 
at  that  time  subscribed  to  the  stock,  were,  in 
judgment  of  law,  joint  owners  of  the  vessel, 
and  partners  in  the  contemplated  enterprise, 
then  the  money  paid  by  the  plaintiff  was  an 
advance  by  one  partner  to  the  stock  of  the  firm, 
and  cannot  be  recovered  back  in  an  action  at 
law.  The  court  below,  however,  held  that  it 
was  not  a  case  of  partnership;  that  the  ten  per 
cent,  advanced  by  the  plaintiff  was  paid  as  a 
part  of  the  consideration  for  the  purchase  of 
the  vessel ;  and  that  the  vessel  having  been  de- 
stroyed before  she  was  transferred  to  the  sub- 
scribers of  the  stock,  and  it  having  become  im- 
possible by  that  event  for  the  owners  of  the  ves- 
sel to  comply  with  the  contract  on  their  part, 
*that  the  consideration  on  which  the  [*62 
plaintiff  paid  the  ten  per  cent,  had  failed,  and 
he  was  entitled  to  recover  it  back.  I  am  in- 
clined to  think  that  this  was  a  correct  and  le- 
gal view  of  the  transaction. 

The  vessel  in  question  was  the  joint  property 
of  the  Hurrays,  Jonathan  Bartlett,  Francis  Bar- 
retto  and  W.  S.  Rowland.  The  proprietors 
being  desirous  of  disposing  of  the  vessel,  fixed 
her  value  at  $25,000,  and  agreed  to  divide  it 
into  one  hundred  shares  of  $250  each.  They 
employed  an  agent  to  procure  subscribers  to 
form  a  company  which  should  purchase  the 
brig,  and  which  brig,  when  purchased,  should 
constitute  the  joint  stock  of  the  Company. 
The  paper  or  agreement  which  was  circulated 
for  subscription,  stated  that  the  subscribers 
thereto  agreed  to  take  the  shares  by  them  sev- 
erally subscribed  in  the  steam  brig,"  The  New 
York,"  and  upon  the  following' conditions  : 
The  vessel  was  valued  at  $25,000.  The  stock 
of  said  Company  or  association  was  to  be  di- 
vided into  one  hundred  shares  of  $250.  One 
fourth  of  each  subscription  to  be  paid  in  cash 
to  John  B.  Hurray  and  son,  on  delivery  of  the 
bill  of  sale  of  said  vessel,  and  the  remainder  or 
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balance  at  three,  six  and  nine  months,  and  each 
share  to  be  entitled  to  one  vote.  Five  direct- 
ors to  be  chosen  from  among  the  stockholders, 
and  the  vessel  to  be  employed  as  a  packet  be- 
tween the  ports  of  N.  Y.,  Norfolk  and  Rich- 
mond. These  are  the  essential  provisions  con- 
tained in  the  instrument.  Of  the  one  hundred 
shares,  only  forty-seven  were  ever  subscribed 
for,  and  twenty-one  of  those  forty-seven  were 
subscribed  by  the  owners  of  the  brig.  Rich- 
ards, the  plaintiff,  subscribed  for  two  shares. 
The  instrument  is  dated  Feb.  1825;  and  Apr. 
8,  ensuing,  the  plaintiff  paid  to  the  Murrays 
$50,  for  which  they,  by  their  clerk,  gave  the 
following  receipt;  "  Rec'd  of  J.  O.  B.  Rich- 
ards the  sum  of  fifty  dollars,  being  an  install- 
ment of  10  per  cent,  on  two  shares,  by  him  sub- 
scribed to  the  stock  of  the  steam  brig  New 
York."  It  is  to  be  remarked,  that  no  money 
was  to  be  paid  by  the  subscribers,  nor  any  oth- 
er act  to  be  done  until  a  bill  of  sale  of  the  ves- 
631*sel  was  delivered.  One  *f  ourth  of  each  sub- 
scription was  to  be  paid  on  delivery  of  the  bill 
of  sale.  Until  that  was  delivered,  there  was  no 
subject  in  which  the  subscribers  had  a  joint 
property  or  interest.  The  brig  was  to  consti- 
tute the  stock  of  the  Company;  and,  until  they 
became  possessed  of  that,  either  by  actual  de- 
livery or  by  a  bill  of  sale,  they  had  no  legal 
title  whatever  in  her.  The  agreement  is  silent 
as  to  the  time  when  the  Company  or  associa- 
tion should  be  considered  as  formed.  But  the 
time  is  fixed  by  the  strongest  implication,  from 
the  very  nature  of  the  transaction.  The  sole 
object  of  the  Association  was  to  purchase  the 
brig.  Whenever,  therefore,  the  stock  which 
was  necessary  for  that  purpose  should  be  sub- 
scribed, and  the  title  of  the  brig  vested  in  the 
stockholders,  then  the  Company  was  to  be  con- 
sidered as  formed,  and  not  before.  It  is  not 
WEND.  1. 


necessary  to  decide,  whether  any  subscriber 
was  bound  by  his  subscription,  unless  the 
whole  number  of  shares  was  taken  up. 

The  owners  of  the  brig  not  having  executed 
a  bill  of  sale  of  her  to  the  subscribers  to  the 
stock,  which,  by  the  very  terms  of  the  contract, 
is  made  a  condition  precedent  to  the  payment 
of  any  portion  of  their  subscription,  it  appears 
to  me  that  the  Company  never  had  a  legal  ex- 
istence. That  the  vessel  was  at  the  risk  of  the 
owners  until  the  bill  of  sale  was  executed,  or 
the  vessel  itself  delivered  to  the  stockholders  or 
subscribers.  There  is  no  legal  evidence  that  she 
ever  was  delivered  to  them,  or  that  the  control 
exercised  over  her  by  the  defendants  was  exer- 
cised in  the  capacity  of  agents  of  the  subscri- 
bers. There  is  no  legal  evidence  that  the  Com- 
pany was  ever  organized  by  the  choice  of  di- 
rectors, or  that  the  subscribers  ever  appointed 
the  defendants  their  agents.  The  subsequent 
acts,  both  of  Bartlett  and  the  Murrays,  show 
that  they  considered  the  contemplated  sale  of 
the  brig,  by  means  of  the  formation  of  a  com- 
pany, as  having  failed.  They  treated  her  as 
their  own  individual  property  ;  and  when  she 
was  destroyed  she  was  in  the  possession  of  the 
Murrays,  who  had  sent  her  to  an  eastern  port 
to  be  sold.  There  is  no  pretense  that  it  was 
done,  either  by  the  direction  or  for  the  benefit 
of  the  subscribers  to  the  contract  of  Feb.,  1825. 
*There  was  no  partnership,  therefore,  in  [*64 
the  case.  The  plaintiff  paid  his  money  on  ac- 
count of  a  contract  for  the  purchase  of  the  brig, 
which  contract  was  never  fulfilled  on  the  part 
of  the  defendants  and  her  other  owners.  The 
consideration,  therefore,  has  failed  and  he  is 
entitled  to  receive  it  back. 

Judgment  affirmed, 

Cited  in— 6  Hun,  600 ;  45  Barb..  613 ;  51  Barb.,  655 : 
4  Abb,  N.  C.,  198 ;  7  Daly,  203. 
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POOLER  v.  MAPLES. 

Commvision  to    take   Testimony  —  Domictt    of 
Witness. 

A  commission  may  issue  to  take  the  testimony  of 
a  witness,  residing  out  of  the  State,  though  his  dom- 
icil  is  here. 

MOTION  for  a  commission  to  examine  a 
witness.  It  was  objected  to  the  grant- 
ing of  the  rule,  that  though  the  witness  is  at 
present  absent  from  the  State,  he  does  not  re- 
side out  of  the  State  ;  that  his  residence  is  in 
the  County  of  Ulster,  where  his  family  now 
are,  though  he  is,  himself,  in  Pa.,  engaged  as 
a  contractor  in  constructing  one  of  the  canals 
in  that  State. 

Mr.  H.  Ogden,  for  plaintiff. 

Mr.  Sherwood,  for  defendant. 

By  the  Court,  SUTHERLAND,  J.  TJie  motion 
must  be  granted.  Though  the  domicil  of  the 
witness  be  in  this  State,  he  resides  out  of  the 
State,  within  the  meaning  of  the  statute,  which 
was  intended  to  facilitate  the  obtaining  of  the 
testimony  of  witnesses  who  were  beyond  the 
reach  of  the  process  of  our  courts,  and  whose 
personal  attendance  at  the  trial  could  not  be 
enforced. 

Cited  in— 7  Hill,  78 ;  2  Rob.,  704,  40  III.,  204. 


66*J   *Ex  PARTE  B.  CHIPMAN,  proceeded 
against  as  an  Absent  Debtor. 

Attachment — Supersedeas — Statute. 

A  gupersedeas  to  an  attachment  under  the  Act  to 
Relative  to  Absent  and  Absconding  Debtors,  will 
be  granted,  if  it  be  shown  that  the  process  has  im- 
providently  issued.  Whether  the  judge  is  author- 
ized to  receive  affld 
iiii'iit,  qwere. 


affidavits  of  departure  or  conceal- 


THE  relator  resides  at  Crown  Point,  in  the 
County  of  Essex.  May  15,  last,  he  left 
home  for  Albany,  for  the  purpose  of  making 
sale  of  his  property  at  Crown  Point.  Previous 
to  his  departure,  the  object  of  his  journey  was 
communicated  to  his  neighbors,  and  was  gen- 
erally understood.  He  publicly  took  his  de- 
parture in  a  canal  boat,  proceeded  to  Albany, 
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and  returned  in  the  same  boat  within  ten  days. 
Two  days  after  he  left  home,  a  creditor  of  the 
relator  procured  the  affidavits  pf  two  persons 
that  he  had  departed  the  State,  with  the  intent, 
as  they  believed,  of  avoiding  arrest,  and  of  de- 
frauding his  creditors ;  which  affidavits  were 
taken  before  a  commissioner  for  taking  affida- 
vits, and  presented  to  Dean  Edson,  Esq.,  first 
judge  of  the  Essex  C.  P. ,  who,  on  that  evi- 
dence, and  the  affidavit  of  the  creditor  to  the 
same  effect,  May  19,  issued  an  attachment 
against  the  estate  of  the  relator,  as  an  absent 
debtor,  on  which  his  property  was  taken.  He 
now  applies  for  a  supersedeas  to  the  attach- 
ment, on  the  ground  that  it  was  irregularly 
and  improvidently  issued. 

Mr.  G.  Stow,  for  relator. 

By  the  Court,  WOODWORTH,  J.  The  attach- 
ment must  be  superseded.  The  debtor  had 
not  departed  from  the  State,  nor  was  he  con- 
cealed within  it,  with  intent  to  defraud  his 
creditors,  or  to  avoid  arrest,  in  which  case  only 
can  this  process  issue.  His  departure  from  his 
home  was  public,  and  its  object  notoriously 
known.  On  the  merits,  therefore,  the  motion 
must  be  granted.  It  is  unnecessary  to  express 
an  opinion  as  to  the  regularity  of  the  proceed- 
ings, but,  had  it  been  necessary,  the  court 
probably  would  have  directed  a  supersedeas  on 
this  ground.  The  affidavits  are  defective,  and 
it  may  well  be  doubted  whether  an  officer,  in- 
trusted with  the  power  of  issuing  this  summary 
process,  ought  to  receive  affidavits  of  the  con- 
cealment or  departure  of  a  debtor,  taken  before 
another*  officer;  whether  he  ought  not  [*67 
personally  to  take  the  proof,  and  examine  the 
witnesses  himself. 

Motion  granted. 

Cited  in-27  Wis,,  579. 


MACOMB  t>.  SMITH  ET  AL. 

Practice — Amendment  of  Narr. 

An  amended  nrtrr.  cannot  be  served  without  a 
previous  rule  to  amend. 

•OTION  to  set  aside  a  default.    The  dec- 
laration, served  on  the  defendant's  attor- 
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ney,  omitted  to  state  the  court  in  which  the 
«uit  was  prosecuted ;  for  which  cause  a  spe- 
cial demurrer  was  put  in.  The  declaration  on 
file  was  correct,  and  the  plaintiff's  attorney 
«erved  a  new  narr.  conformable  to  that  on  file, 
together  with  a  notice  of  the  rule  to  plead,  but 
•omitted  to  enter  a  rule  to  amend.  Not  receiv- 
ing a  joinder  in  demurrer,  the  defendant  en- 
tered the  plaintiff's  default,  to  set  aside  which 
this  motion  is  made. 

Mr.  Hubbell,  for  plaintiff. 

Mr.  Averill,  for  defendant. 

By  the  Court,  SUTHERLAND,  J.  The  defend- 
ant was  not  bound  to  look  to  the  declaration 
•on  file.  Parties  must  be  governed  by  the  pa- 
pers served,  and  not  by  those  on  file.  Not  re- 
ceiving notice  of  a  rule  to  amend,  and  none 
being  in  fact  entered,  the  defendant  was 
not  obliged  to  take  notice  of  the  amended  dec- 
laration served  on  him.  The  proceeding  of 
the  defendant,  therefore,  in  entering  the  plaint- 
iff's default,  was  regular,  but  it  is  set  aside  on 
payment  of  costs  ;  the  declaration  last  served 
to  be  considered  as  an  amended  declaration, 
.and  the  defendant  to  plead  in  ten  days  after 
notice. 


•68*]         *POPE,  Admr.  of  POPE, 

ads. 
DELAVAN  ET  AL. 

Administrators — Pleading —  Costs. 

An  administrator  is  not  liable  to  costs,  de  bonis 
propriis,  though  a  plea  of  the  general  issue  is  found 
Hjriiinst  him,if  it  was  accompamedwith  a  plea  of  plene 
•administramt,  and  that  is  admitted  by  the  plaintiff. 

MOTION  to  vacate  judgment,  de  bonis  pro- 
priis,  for  costs  against  defendant,  and  to 
set  aside  execution.  The  defendant  plead  to  a 
•declaration  in  assumpsit  for  goods  sold  and  de- 
livered to  the  intestate,  the  general  issue,  and 
plene  administravit.  The  plaintiff  confessed 
the  latter  plea,  and  prayed  judgment,  quando 
acciderint ;  went  to  trial  on  the  general  issue, 
•obtained  a  verdict,  and  entered  judgment  for 
the  damages  and  costs,  to  be  levied  of  the 
goods  and  chattels  of  the  intestate,  in  the  hands 
•of  the  administrator,  if  he  had  sufficient  for 
that  purpose,  and  if  not,  then  the  costs  of  the 
suit  of  the  proper  goods  and  chattels  of  the  ad- 
ministrator. A  motion  was  made  to  vacate  the 
latter  part  of  the  judgment,  and  to  set  aside  the 
•execution  issued  thereon. 

Mr.  8.  Stevens,  for  defendant. 

Mr.  W.  Esleeck,  for  plaintiffs. 

By  the  Court,  SUTHERLAND,  J.  Where  an 
executor  or  administrator  pleads  only  the  gen- 
-eral  issue,  and  it  is  found  against  him,  he  is  li- 
able to  costs,  because  the  plea  is  an  admission 
of  assets.  But  when  he  couples  with  it  the 
plea  of  plene  administravit,  the  latter  plea  repels 
the  admission.  In  this  case,  the  plaintiff,  by 
taking  judgment,  quando  acciderint,  admitted 
that  the  defendant  had  no  goods  of  the  intest- 
Ate  ;  it  would,  therefore,  be  unjust  to  charge 
him  with  costs,  to  be  levied  of  his  proper  goods. 

Motion  granted,  with  costs. 
"WEND.  1. 


*VAN  PATTEN  ET  AL.,  Heirs  of  VAN  [*69 
PATTEN, 

ads. 
BADGER. 

Heirs — Pleading —  Costs. 

An  heir  is  not  liable  to  costs,  de  bonte  propriit, 
where  he  pleads  the  general  issue,  and  riens  per  de- 
scent, where  the  last  is  admitted  by  the  plaintiff, 
though  the  first  is  found  against  him. 

rFHE  same  question  substantially  arose  in  this 
JL  case,  as  in  the  last.  The  defendants  plead 
the  general  issue,  and  riens  per  descent.  The 
last  plea  was  admitted,  and  judgment  prayed 
for  assets  infuturo,  and  a  verdict  taken  on  the 
first  issue.  Judgment  was  entered  against  the 
defendants  for  costs  de  bonis  propriis.  The 
Court  said  this  case  was  not  distinguishable  in 
principle  from  the  last ;  that  the  same  rule,  in 
relation  to  costs,  applied  to  heirs  as  to  execu- 
tors or  administrators  ;  and  ordered  the  judg- 
ment to  be  modified  accordingly. 


JACKSON,  ex  dem.  FINCH  ET  AT., 

v. 
HOAGLAND  ET  AL. 

Taxation  of  Costs. 

Taxation  of  costs.  A  subpoena  cannot  be  taxed, 
unless  actually  issued.  A  witness  residing  in  the 
place  where  the  court  is  held,  not  entitled  to  travel 
fees.  But  one  affidavit  can  be  charged,  when  a 
number  of  causes  are  entitled  in  the  same  paper. 

ll/rOTION  for  relaxation  of  costs.  There  were 
1*1.  five  suits  noticed  for  trial  at  the  Steuben 
Circuit,  all  depending  upon  the  same  title  and 
same  defense.  One  was  tried,  and  a  verdict 
found  for  the  defendant :  when  the  plaintiff 
gave  notice  that  he  would  not  try  the  other 
causes  at  that  circuit.  The  defendants'  costs 
of  the  circuit,  in  the  four  causes  remaining  un- 
tried, were  taxed  by  a  commissioner,  and  a  mo- 
tion is  now  made  for  relaxation. 

By  the  Court,  WOODWORTH,  J.  The  com- 
missioner allowed  for  subposnas,  tickets,  and 
service  of  same  witnesses  in  each  cause, when, 
in  fact,  no  such  services  were  rendered.  There 
was  a  subpoena  in  the  cause  tried,  which  had 
been  served  on  the  witnesses.  This  was  suffi- 
cient to  entitle  the  defendants,  in  each  cause, 
to  charge  for  their  attendance,  as  it  was  shown 
the  same  witnesses  were  required  in  each  cause, 
but  would  not  justify  an  allowance  for  ser- 
vices not  rendered.  A  deduction  of  those 
charges  must,  therefore,  be  made.  2.  There 
was  an  allowance  to  a  surveyor  for  travel  fees, 
*who  resided  in  the  village  where  the  [*7O 
court  was  held,  and  of  course  could  not  be  en- 
titled to  such  fees.  It  was  also  objected  that 
the  allowance  to  the  other  witnesses,  for  trav- 
el fees,  were  overcharged,  as  their  place  of  resi- 
dence were  less  than  20  miles  from  the  Court 
House,  and  yet  they  were  allowed  a  day's  trav- 
el. This  objection  is  too  fastidious,  and  is  not 
allowed.  The  commissioner  also  erred  in  tax- 
ing an  affidavit  of  attendance  of  witnesses  in 
each  cause,  when,  in  fact,  there  was  but  one 
affidavit.  A  deduction  must  be  made  on  that 
account,  though  the  officer  taking  the  affidavit 
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is  entitled  to  his  fee  for  each  cause  named  in 
the  titles. 

A  relaxation  is  ordered,  at  the  expense  of  the 
plaintiff. 

Cited  in-19  Wend.,  84;  12  How.  Pr.,  448. 


BARHEYDT,  Impleaded,  &c., 

ads. 
HAVERLY. 

Pleading  —  Notice  of  Special  Matter,. 

Notice  of  special  matter  cannot  be  given  with  plea 
of  nvl  tiel  record,  so  as  to  be  available. 

Citation—  13  Johns.,  329. 


was  an  action  of  debt  on  judgment. 
J-  The  defendant  plead  nul  tiel  record,  and 
gave  notice  with  the  plea  of  special  matter  in- 
tended to  be  given  in  evidence  on  the  trial  of 
the  cause.  The  plaintiff  noticed  the  cause  for 
trial,  by  record,  at  the  present  term,  and  the 
defendant  applied  to  the  court  to  postpone  the 
trial,  and  to  direct  the  cause  to  be  tried  at  the 
circuit. 

Mr.  8.  W.  Jones,  for  defendant. 

Mr.  A.  C.  Paige,  for  plaintiff. 

By  the  Court,  SUTHERLAND,  J.  Notice  of 
special  matter  cannot  be  given  with  the  plea  of 
nul  tiel  record.  13  Johns.,  329.  Such  notice 
only  can  accompany  a  plea,  which  presents  an 
issue  to  be  tried  by  a  jury.  The  motion  is  de- 
nied with  costs.  The  defendant,  however,  is 
permitted  to  withdraw  his  pi  ea  of  nul  tiel  record, 
and  to  plead  anew. 

Cited  in-  IE.  D.  S.,425. 


7  1*]    *STAFFORD  v.  HESKETH. 

Practice — Failure  of  Referees  to  Report — Reme- 
dy. 

When  referees  neglect  to  report,  a  rule  to  report 
or  show  cause  why  an  attachment  should  not  issue, 
will  be  granted 

MOTION  for  an  attachment  against  referees 
for  not  reporting.  The  referees  showed 
cause  against  the  rule  by  stating,  that  since  the 
service  of  notice  of  this  application,  they  had 
made  a  report.  The  motion  was  denied,  and 
without  costs  ;  the  court,  however,  observing, 
that  had  cause  not  been  shown,  an  attachment 
would  not  have  been  granted  in  the  first  in- 
stance ;  but  a  rule  would  have  been  ordered, 
requiring  the  referees  to  report  in  a  specified 
time  or  show  cause. 


ATKINSON,  Impleaded,  &c., 

ads. 
CLAPP. 

Practice — Amendment. 

Under  a  rule  to  amend,  the  name  of  a  person  not 
arrested  cannot  be  inserted  in  a  declaration. 

In  a  suit  against  two  defendants,  where  only  one 
is  arrested,  the  defendant  in  court  may  complain  of 
such  irregularity  on  motion. 

Citations— 4  Cow.,  148 ;  Lutw.,  36.  ] 
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MOTION  to  set  aside  declaration  and  subse- 
quent proceedings.  The  plaintiff  issued 
a  capias  against  Atkinson  and  John  Evans.  At- 
kinson only  was  arrested,  a  declaration  was 
served,  and  the  general  issue  plead.  Within  20- 
days  after  plea,  the  plaintiff  amended  his  dec- 
laration by  inserting  the  name  of  William,  in- 
stead of  John  Evans,  and  served  such  amend- 
ed declaration. 

Mr.  O.  C.  Sherman,  for  defendant. 

Mr.  I.  H.  Bronson,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  Under  a  rule 
to  amend,  the  plaintiff  was  not  authorized  to 
insert  in  his  declaration  the  name  of  a  person 
as  defendant,  who  had  not  been  arrested  or 
named  in  the  capias.  4  Cow.,  148.  Evans, 
named  in  the  writ,  had  not  been  arrested,  nor 
is  he  in  court  to  take  advantage  of  the  vari- 
ance ;  and  Atkinson  cannot  avail  himself  by  a 
plea  in  abatement  of  a  misnomer  of  a  co-de- 
fendant. Lutw.,  36.  The  defendant  is,  there- 
fore, correct  in  his  application  to  set  aside  the 
narr. 

The  motion  is  granted,  with  costs. 

Cited  in-1  Barb.,  427 ;  17  Barb.,  426. 


*HULL  ET  AL.  v.  TURNER.      [*72" 

Amendment  of  Declaration  After  Verdict. 

After  verdict,  a  declaration  may  be  amended  on 
terms  to  conform  to  proof. 

MOTION  to  amend  declaration  after  verdict. 
The  plaintiffs  declared  for  a  breach  of 
warranty  relative  to  the  power  of  a  bellows, 
used  in  a  forge  for  the  manufacture  of  iron, 
which  the  defendant  had  constructed  for  the- 
plaintiffs,  and  which  it  was  averred  he  had 
warranted  to  be  of  sufficient  blast  to  blow  three 
fires.  At  the  trial,  the  proof  was,  that  the  de- 
fendant had  warranted  the  bellows  to  be  of 
sufficient  blast  to  blow  three  fires  for  the  term 
of  one  year.  The  defendant  moved  for  a  non- 
suit on  the  ground  of  the  variance,  which  the 
circuit  judge  refused  to  grant,  suggesting  that 
the  plaintiffs  might  apply  to  this  court  for 
amendment,  and  directed  the  trial  to  proceed. 
A  verdict  was  rendered  for  the  plaintiffs  for 
$150.  The  defendant  made  a  case  preparatory 
to  a  motion  to  set  aside  the  verdict,  and  the- 
plaintiffs  now  applied  to  amend  the  declara- 
tion so  as  to  make  it  conform  to  the  proof,  and 
for  an  order  that  the  case  be  also  made  to  con- 
form to  such  amendment. 

Mr.  Lynde,  for  plaintiffs. 

Mr.  Averill,  for  defendant. 

The  Court  ordered  the  amendment  of  the- 
declaration,  on  the  plaintiffs'  consenting  to  a 
rule  setting  aside  the  verdict,  and  paying  the- 
defendant's  costs  of  the  circuit  and  of  resisting 
this  motion.  This  order  was  made  to  avoid  the 
expense  of  a  new  suit. 

Cited  in-19  Wend.,  642;  21  Wend.,  165;  14  How ^ 
Pr.,  188;  Co.  B.  N.  S.,  364 ;  5  Blatchf .,  184. 


*LA  FARGE  «.  LUCE. 


[*73 


Practice — Taxation  of  Costs. 

In  the  affidavit  of  attendance  of  witnesses,  their 
names  must  be  stated. 

WEND.  1~ 
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THE  PEOPLE  v.  JUDGES  OP  CHAUTAUQUE. 


MOTION  for  relaxation  of  costs.  A  bill  of 
costs  was  taxed  against  the  plaintiff  for 
not  proceeding  to  trial  pursuant  to  notice.  On 
the  taxation,  an  allowance  for  fees  to  witnesses 
was  objected  to,  unless  their  names  were  speci- 
fied in  the  affidavit  of  attendance.  The  com- 
missioner overruled  the  objection.  A  motion 
was  now  made  for  relaxation  for  that  cause, 
and  granted  by  the  court. 


THE  PEOPLE,  ex  rel  N.  HEMPSTEAD, 

v. 

THE  JUDGES  OF  CHAUTAUQUA  COM- 
MON PLEAS. 

Mandamus  does  not  Lie  to  Control  the  Discretion 
of  Lower  Courts. 

A  mandamus  will  not  be  issued  to  a  Common  Pleas 
to  vacate  a  rule  allowing1  a  second  execution, where 
the  first  was  issued,  by  mistake,  for  an  amount  less 
than  the  judgment. 

MOTION  for  a  mandamus.  A  fl.  fa.  having 
been  issued  against  the  relator  in  the 
Chautauqua  C.  P.,  and  returned  satisfied  in 
part,  and  nulla  bona  for  the  residue,  the  re- 
lator  was  taken  and  imprisoned  on  a  ca.  sa. 
Having  obtained  the  benefit  of  the  liberties,  he 
escaped,  and  a  suit  was  commenced  against 
the  sheriff.  In  Sep.,  1826,  the  attorney  of  the 
sheriff,  by  the  direction  of  the  relator,  gave  a 
cognovit  in  the  suit  for  the  escape,  on  which 
judgment  was  entered,  which  has  since  been 
fully  paid.  In  June,  1827,  the  plaintiff  in  the 
original  judgment  applied  to  the  Common  Pleas 
to  amend  the  return  on  the  fi.  fa.  issued 
against  the  relator,  by  reducing  the  amount 
certified  to  be  levied,  and  to  give  leave  to  the 
plaintiff  to  issue  an  execution  for  $45.55,  the 
fi.  fa.  having  been  issued  by  mistake  for  that 
amount  less  than  what  the  plaintiff  was  en- 
titled to.  The  defendant  opposed  the  motion, 
alleging  that  he  had  paid  the  plaintiff  more 
money  than  was  justly  due  to  him,  and  that  in 
justice  and  equity  he  owed  the  plaintiff  noth- 
ing ;  but  not  denying  the  alleged  mistake. 
The  motion  was  continued  until  the  June  Term 
last  of  the  Chautauqua  C.  P. ,  when  the  court 
74*]*  granted  the  rule  ;  and  an  application  is 
now  made  to  this  court  for  a  mandamus  to  va- 
cate the  same. 

By  the  Court,  WOODWORTH,  J.  In  accord- 
ance with  the  liberal  principle  of  amendments 
which  has  latterly  obtained,  and  by  which  the 
ends  of  justice  are  so  greatly  promoted,  the 
court  feel  not  disposed  to  interfere  with  the 
exercise  of  discretion  by  the  Common  Pleas  in 
this  case.  They  do  not  perceive  that  the 
amendment  violates  any  rule  of  law  ;  and  un- 
less it  has  been  allowed,  it  is  doubtful  whether 
the  plaintiff  in  the  suit  below  would  not  have 
been  remediless. 

The  motion  for  a  mandamus  is  denied. 

NOTE.— Mandamus— Control  of  inferior  courts  by- 
Discretion. 

Mandamus  does  not  lie  to  control  the  discretion  of 
an  inferior  court.  See  Hull  v.  Supervisors  of  Oneida, 
19  Johns.,  259,  note. 

WEND.  1. 


PLUMB  ads.  LYMAN. 

Practice — Costs. 

When  a  party  is  entitled  only  to  C.  P.  cost*,  he 
cannot  charge  the  defendant  with  S.  C.  costs  for 
services  rendered  necessary  by  a  case  or  other  inci- 
dental proceeding. 

TVTOTION  for  relaxation  of  costs.  The  plaint- 
1*J.  iff  recovered  a  verdict  in  a  cause  in  which 
he  was  enlilled  to  only  C.  P.  costs ;  and  in 
making  up  his  bill,  he  charged  Supreme  Court 
costs  for  services  incidental  to  a  case  made  by 
Ihe  defendanl  for  a  new  trial,  making  a  differ- 
ence of  about  $20  in  the  amount.  The  notice 
of  taxation  was  defective,  the  day  of  taxation 
being  left  in  blank. 

By  the  Court,  WOODWORTH,  J.  The  plainl- 
iff  being  entitled  only  to  C.  P.  costs,  has  no 
right  lo  lax  Ihe  defendant  wilh  Supreme  Court 
cosls  in  consequence  of  a  case  made,  or  other 
incidenlal  services  in  Ihe  progress  of  the  suit. 
The  same  rate  of  charging  must  be  preserved 
throughout  The  cosls  having  been  taxed  on 
a  defeclive  nolice,  a  relaxation  is  ordered  at 
the  expense  of  the  plaintiff,  and  the  motion  is 
granted,  with  costs. 


*ANONYMOUS. 

Opening  of  Default. 


[*75 


A  default  at  term  in  a  certiorari  case,  will  be 
opened  at  any  time  during  term,  without  excuse. 

rTIHE  COURT  said,  thai  if  a  default  was 
JL  laken  in  a  certiorari  cause,  when  called  on 
the  calendar,  Ihe  party  whose  default  was  en- 
tered, would  be  allowed  to  appear  at  any  time 
during  term,  and  the  defaull  opened  of  course 
withoul  excuse. 


THE  PEOPLE,  ex  rel.  OVERSEERS  OF  THE 
POOR  OF  THE  TOWN  OF  HARTFORD, 

v. 

THE  SUPERVISORS  OP  THE  COUNTY 
OF  WASHINGTON. 

Pauper — Auditing  of  Accounts. 

An  account  for  moneys  expended  in  support  of  a 
pauper  in  a  county  having  a  county  poor  house, 
need  not  be  audited  by  town  auditors. 

Citation— Act,  April  9, 1827, 8  N.  Y.  Stat.,  a  195. 

MOTION  for  a  mandamus.  A  justice  of  the 
peace  of  the  lown  of  Harlford,  in  the 
County  of  Washington,  July  6, 1827,  made  an 
order,  direcling  Ihe  Overseers  of  lhal  lown  lo 
provide  for  the  support  and  maintenance  of  a 
lunatic  pauper  residing  there,  and  so  unwell 
that  he  could  not  with  safety  be  removed  to 
the  county  poor  house,  which,  in  lhal  county, 
went  into  operation  in  June,  1827.  The  Over- 
seers accordingly  provided  for  him,  and  in 
Oct.,  1827,  presented  Iheiraccounl  for  moneys 
expended  in  pursuance  of  such  order,  lo  the 
Board  of  Supervisors,  which  the  Board  refused 
lo  audil  and  allow. 

By  the  Court,  SAVAGE,  Ch.  J.  By  Ihe  2d 
seclion  of  the  Act  Relating  to  Ihe  Poor  of  Ihe 
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SUPREME  COURT,  STATE  or  NEW  YORK. 
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County  of  Washington  and  for  other  purposes, 
passed  Apr.  9,  1827,  Stat.  vol.  8  a,  195,  any  one 
justice  of  the  peace  is  authorized  to  make  an 
order  for  the  support  and  maintenance  of  a 
pauper  not  in  the  county  poor  house,  who  is 
sick  and  cannot  with  safety  be  removed  to  the 
county  poor  house  ;  and  the  Overseers  of  the 
Poor  of  the  town  where  the  pauper  happens 
to  be,  are  bound  to  obey  such  order,  and  the 
expenses  incurred  are  a  charge  to  the  county. 
The  Board  of  Supervisors  refused  to  audit 
and  allow  the  account  in  this  case,  under  the 
impression  that  it  should  have  been  first  au- 
dited and  certified  by  the  town  auditors  of  the 
town  where  the  money  was  expended.  In  this 
76*]  *they  erred  ;  the  Act  of  the  Legislature 
above  referred  to,  has  changed  the  course  of 
proceeding  in  those  cases,  in  such  of  the  coun- 
ties as  have  adopted  the  county  poor  house 
system.  It  is  not  necessary  that  previous  to 
the  allowance  by  the  Supervisors,  the  accounts 
for  moneys  thus  expended  should  be  audited 
by  town  auditors. 
An  alternative  mandamus  is  granted. 


THOMPSON  ET  AL. 

ads. 
JACKSON,  ex  dem.  THOMPSON  ET  AL. 

Practice — Judgment  as  in  Case  of  Nonsuit. 

Where  a  ne  recipiatur  is  entered,  a  motion  for 
judgment  as  in  case  of  nonsuit  will  be  denied,  if  it 
appears  that  the  defendant  and  his  witnesses  have 
not  departed  court  on  the  filing  of  the  Nisi  Prius  roll. 

MOTION  for  judgment  as  in  case  of  nonsuit 
for  not  proceeding  to  trial.  The  excuse 
offered  by  the  plaintiff  was,  that  his  attorney 
was  prevented  by  an  accident  from  arriving  at 
the  circuit  until  10  o'clock  A.  M.  of  the  second 
day,  and  that  consequently  the  Nisi  Prius  re- 
cord was  not  filed;  that  on  his  arrival,  he  learnt 
that  the  defendant's  attorney  had  obtained  a 
rule  of  ne  recipiatur,  which  he  immediatelv 
moved  to  set  aside,  and  showed  by  affidavit 
that  the  defendants  and  their  witnesses  had  not 
departed  court.  The  circuit  judge,  however, 
refused  to  vacate  the  rule. 

By  the  Court,  SAVAGE,  Ch.  J.  The  excuse 
offered,  and  the  fact  that  the  defendants  and 
their  witnesses  had  not  departed  court,  would 
have  authorized  the  vacatur  of  the  rule  of  ne 
recipiatur.  The  defendant  was  entitled  to  the 
rule  when  he  obtained  it ;  but  having  elected 
to  retain  it,  and  refusing  to  permit  the  plaint- 
iff to  try  his  cause,  he  is  not  entitled  to  the  ef- 
fect of  his  motion. 

It  is,  therefore,  denied,  the  costs  to  abide  the 
event  of  the  suit. 

SUTHERLAND,  /.,  intimated  that  hereafter, 
should  a  like  case  arise,  the  court  would  im- 
pose costs  upon  the  defendant. 

Cited  in-lHiU,  224. 


77*]  *SMITH  ads.  GROVER. 

Motion  for  Judgment  as  in  Case  of  Nonsuit. 

When  a  witness  is  kept  out  of  the  way  by  a  de- 
fendant, motion  for  judgment  as  in  case  of  nonsuit, 
will  be  denied,  with  costs. 
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MOTION  for  judgment  as  in  case  of  nonsuit 
for  not  proceeding  to  trial.  It  was  op- 
posed on  the  ground  that  the  witness  of  the 
plaintiff  was  kept  concealed  by  the  procure- 
ment of  the  defendant,  so  that  he  could  not  be 
subpoenaed. 

The  motion  was  denied,  with  costs. 


STARKWEATHER  ads.  CARSWELL. 

Practice. 

When  a  cause  is  called  in  its  regular  order  on  the 
calendar,  the  defendant  has  a  right  to  appear.though 
no  affidavit  of  merits  is  filed. 

MOTION  to  set  aside  inquest  taken  at  the 
circuit.  The  plaintiff  objected  to  coun- 
sel appearing  for  the  defendant,  on  the  ground 
that  the  affidavit  of  merits  was  defective,  it  be- 
ing made  by  the  defendant's  attorney,  who 
swore  to  merits,  as  informed  by  his  client.  The 
circuit  judge  held  the  affidavit  to  be  insufficient 
and  would  not  permit  the  counsel  for  the  de- 
fendant to  appear  in  the  cause,  though  it  was 
called  in  its  regular  order  on  the  calendar. 

Mr.  H.  E.  Davies,  for  defendant. 

Mr.  D.  Tittinghast,  for  plaintiff. 

By  the  Court,  SUTHERLAND,  J.  The  inquest 
having  been  taken  when  the  cause  was  called 
in  its  regular  order  on  the  calendar,  the  coun- 
sel for  the  defendant  had  aright  to  appear  and 
defend,  though  no  affidavit  of  merits  whatever 
had  been  filed. 

The  inquest  is  set  aside,  the  costs  to  abide  the 
event. 
Cited  in-15  How.  Pr..  201. 


*GREEN  ads.  WILLIS  AND  WILLIS.  [*78 

Practice — Effect  of  Failure  to  File  Affidavit  of 
Merits  Before  Inquest. 

When  an  inquest  is  taken,  out  of  its  regular  order 
on  the  calendar,  all  the  defendant  loses  is  the  right 
of  challenge  of  the  jury,  and  to  introduce  testimony 
on  his  part. 

MOTION  to  set  aside  an  inquest  taken  at  the 
circuit.  The  inquest  was  taken  out  of  its 
regular  order  on  the  calendar,  an  affidavit  of 
merits  not  having  been  filed.  The  counsel  for 
the  defendant  asked  leave  to  cross-examine  the 
plaintiff's  witnesses,  and  to  take  exceptions  to 
the  proof  adduced,  but  was  not  permitted  by 
the  circuit  judge  so  to  do,  though  he  was  al- 
lowed, as  amicus  curia,  to  suggest  his  objec- 
tions to  the  court.  A  verdict  was  rendered  for 
the  plaintiff,  and  a  motion  is  now  made  to  set 
aside  the  inquest. 

Mr.  Loomis.  for  defendant. 

Mr.  Feeter,  for  plaintiffs. 

By  the  Court,  SUTHERLAND,  J.  All  a  party 
loses,  who  has  omitted  to  file  an  affidavit  of 
merits,  when  an  inquest  is  taken  against  him 
in  a  cause  out  of  its  regular  order  on  the  calen- 
dar, is  his  right  of  challenge  of  the  jury  and 
to  produce  testimony  and  examine  witnesses 
on  his  part.  He  is  entitled  to  appear  and  cross- 
examine  the  plaintiff's  witnesses  ;  to  object  to 
evidence  ;  to  raise  objections  to  the  plaintiff's 
right  of  recovery  ;  and  to  take  exceptions  to 
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VAN  EPPS  v.  CLAPP. 
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the  decisions  and  opinions  of  the  judge.  The 
defendant  in  this  case,  having  been  refused  the 
right  to  cross-examine  the  witnesses,  and  to 
take  exceptions  to  the  opinions  of  the  court, 
the  inquest  is  set  aside,  the  costs  to  abide  the  event 
of  the  suit. 

Overruled-1  Hill,  102. 

Cited  in— 14  How.  Pr.  51 ;  7  Daly,  78. 


VAN  EPPS  «.  CLAPP. 

Practice — Irregularity  in  Indorsement  of 
Appearance. 

An  appearance  indorsed  on  the  writ,  without  the 
assent  of  the  plaintiff,  will  not  warrant  the  defend- 
ant to  proceed  to  judgment  of  non  pros. 

IN  this  case,  the  capias  contained  an  ac  etiam 
clause.     The  sheriff,  without  instructions 
or  direction,  permitted  the  defendant  to  indorse 
his  appearance.  The  defendant  ruled  the  plaint- 
79*]  iff  *to  declare,  without  having  filed  spe- 
cial bail, and  not  receiving  a  declaration, entered 
his  default  and  signed  judgment  of  non  pros. 
The  judgment  was  set  aside  as  irregular,  with 
costs. 


THE  PEOPLE,  ex  rel.  THOMAS  WASHBURN, 

THE  JUDGES  OF  THE  WASHINGTON 
COMMON  PLEAS. 

Jurisdiction  of  C.  P.  Over  Judgments  of  Justices. 

A  Court  of  C.  P.  have  not  the  power  to  inquire  in- 
to the  regularity  or  fairness  of  judgments  rendered 
by  justices,  certified  into  the  clerk's  office  by  tran- 
script. 

Citations— 2  Cow.,  506;  5  Cow.,  31. 

MOTION  for  a  mandamus.  The  relator  ap- 
plied to  the  C.  P.  to  set  aside  four  judg- 
ments obtained  against  him  by  attachment  be- 
fore justices  of  the  peace,  transcripts  of  which 
have  been  certified  and  docketed  in  the  clerk's 
office  of  the  county  ;  and  also  to  set  aside  the 
executions  issued  upon  the  judgments.  It  was 
not  alleged  that  the  judgments  were  paid,  or 
that  any  irregularity  had  occurred  in  reference 
to  the  executions;  but  the  judgments  were 
sought  to  be  got  rid  of  as  unduly  obtained. 
The  C.  P.  denied  the  motion,  and  a  mandamus 
is  now  asked  for,  to  vacate  that  rule,  and  to  di- 
rect the  granting  of  the  motion. 

Mr.  C.  L.  Allen,  for  relator. 

Mr.  8.  Stevens,  contra. 

By  the  Court,  SAVAGE,  Ch.  J.  The  Court  of 
C.  P.  had  no  jurisdiction  of  the  matter,  nor 
did  they  possess  the  power  on  summary  ap- 
plication of  this  kind,  to  inquire  into  the  regu- 
larity or  fairness  of  the  judgments.  The  juris- 
diction of  the  C.  P.,  in  such  cases,  is  confined 
to  the  process  of  execution  sued  out  on  the 
judgments,  which,  issuing  under  the  seal  of 
the  court,  is  subject  to  the  control  of  the 
court ;  and  for  any  abuse  in  the  suing  out  of 
the  process,  or  irregularity  in  its  execution, 
the  Common  Pleas  have  a  right  to  interfere. 
2  Cow.,  506  ;  5  Cow.,  31.  But  they  cannot  in- 
quire into  the  regularity  or  fairness  of  the  judg- 
ments. In  this  case,  there  is  no  complaint  in 
reference  to  the  execution.  The  Court  of  C.  P. 
were  correct  in  refusing  the  motion,  and  the 
mandamus  is,  accordingly,  denied. 
WEND.  1. 


*THE  PEOPLE,  ex  rel.  EZRA  THAYER,  [*8O 

v. 

THE  JUDGES  OF  THE  ONTARIO  COM- 
MON PLEAS. 

Appeal— Pleading  New  Matter. 

In  an  appeal  cause  a  defendant  may,  by  plea  of 
puts  darrein,  plead  an  insolvent  discharge. 

MOTION  for  a  mandamus.  A  judgment  was 
rendered  against  the  relator  in  Mar.,  1827, 
in  a  justice's  court,  from  which  he  appealed  to 
the  Ontario  C.  P.  The  declaration  in  the  court 
below  was  in  assumpsit ;  the  plea,  the  general 
issue.  The  cause  came  on  to  trial  in  the  C.  P. , 
in  Feb. ,  1828,and  before  the  calling  of  the  jury, 
the  relator  offered  a  plea,  puts  darrein  continu- 
ance, stating  the  obtaining  of  a  discharge  as  an 
insolvent  debtor  by  him,  under  the  Three 
Fourth  Act,  in  Jan.'  1828;  which  the  court  re- 
fused to  receive,  under  the  impression  that  the 
cause  must  be  tried  upon  the  issue  joined  be- 
fore the  justice,  and  upon  that  alone.  The  trial 
proceeded,  and  a  verdict  was  rendered  against 
the  relator,  upon  which  judgment  has  been  en- 
tered. Application  is  now  made  for  a  manda- 
mus to  set  aside  the  verdict,  and  to  give  the  de- 
fendant leave  to  plead  his  discharge. 

Mr.^W.  Hubbett,  for  relator. 

Mr.  M.  H.  Sibley,  contra. 

By  the  Court,  SAVAGE,  Ch.  J.  Ordinarily, 
no  doubt,  the  Court  of  C.  P.  are  bound  to 
try  an  appeal  cause  upon  the  pleadings  and 
issue  joined  before  the  justice;  but  when  new 
matter  exists,  which  furnishes  a  defense  to  the 
action,  arisen  since  the  rendering  of  the  judg- 
ment before  the  justice,  and  which,  unless 
plead,  would  be  unavailable,  the  party  must  be 
allowed  to  plead  it. 

Let  an  alternative  mandamus  issue. 

Cited  in— 17  Wend.,  507  ;  4  Abb.  Pr.,  65. 


*THE  PEOPLE.  EX  REL.  GOULD  ET  AL.,  [*8 1 

v. 

THE  JUDGES  OF  THE  NEW  YORK  COM- 
MON PLEAS. 

Practice — Writ  of  Error — Supersedeas  of  Exe- 
cution, Though  Levied — Time. 

A  supersedeas  will  be  granted  to  an  execution  is- 
sued and  levied  within  the  four  days,  for  bringing 
error,  and  restitution  awarded,  if  the  writ  of  error 
is  sued  out,  and  bail  perfected  within  that  time. 

Citation-7  Cow.,  417, 490. 

TVTOTION  for  a  mandamus.  A  judgment  was 
1YJL  obtained  against  the  relators  in  the  N.  Y. 
C.  P.,  and  perfected  May  17  last,  by  thesigning 
and  filing  of  the  roll.  May  19,  the  relators  sued 
out  a  writ  of  error,  and  put  in  and  perfected 
bail.  Previous  thereto,  and  on  the  same  day, 
an  execution  had  been  issued,  and  levied  on  the 
property  of  the  defendants.  Application  was 
made  to  the  C.  P.  for  a  supersedeas,  which  was 
refused  ;  and  a  motion  is  now  made  to  this 
court,  for  a  mandamus,  directing  the  C.  P.  to 
grant  a  supersedeas. 

Mr.  H.  H.  Burlock,  for  relators. 

Mr.  H.  W.  Warner,  contra. 
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By  the  Court,  SUTHERLAND,  J.  The  relators 
had  four  days,  after  the  perfecting  of  the  judg- 
ment, to  sue  out  their  writ  of  error,  and  to  put 
in  and  perfect  bail ;  and  having  complied  with 
the  rule,  they  are  entitled  to  be  protected  from 
the  enforcement  of  the  judgment  obtained 
against  them,  until  the  determination  of  the 
suit  in  error.  A  party  may  sue  out  execution 
within  the  four  days,  but  it  is  at  the  peril  of  a 
sioperscdeas  of  execution  and  restitution  of 
property,  if  error  is  brought  and  bail  perfected 
within  that  time.  There  may  have  been  some 
doubt,  heretofore,  as  to  the  practice  in  a  case 
like  this,  growing  out  of  the  notion,  which  has 
long  prevailed  in  England,  that  an  execution, 
being  an  entire  thing,  cannot  be  divided  ;  and 
that  when  a  levy  is  made  under  a  fi.  fa. ,  the 
sheriff  shall  not  be  stayed,  but  shall  proceed 
and  sell  the  goods.  But  since  the  decision  of 
this  court  in  Jackson  v.  Schauber,  7  Cow.,  417 
82*]  and  490,  it  *was  supposed  that  the  prac- 
tice of  this  court  would  be  considered  as  set- 
tled. The  motion  for  a  mandamus  is  gran  ted.  (a) 
Cited  in-3  Hill.  242 ;  2  E.  D.  S.,  261. 
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*KIRBY  v.  SISSON. 


Practice — Continuance  of  Case — Costs. 

A  rule  that  the  defendant  pay  the  costs  of  putting 
off  a  trial  at  the  circuit,  will  be  granted  by  this  court 
on  application. 

THIS  cause  was  noticed  for  trial  at  the  Essex 
Circuit,  in  1827,  and  was  put  off  by  the 
defendant  for  want  of  testimony,  on  payment 
of  costs.     The  trial  went  off,  the  costs  were 

(See  criticism  of  this  note  ic  3  Hill,  p.  242.) 
(a)  The  decision  in  this  case  overruling  the  decis- 
ion in  9  Johns.,  66,  it  may  not  be  amiss  to  review  the 
cases  on  this  subject.  The  case  of  Blanchard  v. 
Myers,  in  9  Johns.,  fairly  presented  the  question : 
whether  a  ccrtiorari,  sued  out  within  the  time  al- 
lowed by  law,  should  operate  as  a  supersedeas  to  a 
fi.  fa.  on  which  a  levy  had  been  made,  previous  to 
the  issuing  of  the  certiorari ;  and  the  court,  on  the 
authority  of  Meriton  v.  Stevens,  Willes,  271, held  that 
the  execution,  having  begun  to  be  executed  before 
the  suing  out  of  the  certiorari,  the  certiorari  was 
not  a  supersedeas,  and  that  the  officer  had  a  right  to 
proceed  and  complete  the  execution.  In  Willes, 
271-282,  Ch.  Justice  Willes  reviews  all  the  cases  upon 
this  subject  from  the  earliest  periods,  and  comes  to 
the  conclusion,  that  if  a  levy  is  made  on  an  execu- 
tion, before  the  suing  out  of  a  writ  of  error,  the 
sheriff  must  proceed  to  the  sale  of  the  goods,  and 
bring  the  money  into  court,  to  abide  the  event  of 
the  writ  of  error ;  in  which  conclusion  he  was  sup- 
ported by  the  whole  court,  except  Mr.  J.  Fortescue. 
It  is,  however,  well  worth  observation,  that  in  page 
280,  the  Ch.  J.  expresses  his  doubts  as  to  the  reason- 
ableness of  the  rule,  when  applied  to  a  ca.  sa.  instead 
of  a  fl.  fa.  "If  it  were  a  capias  (he  observes),  that 
being  a  complete  execution,  it  has  been  holden  that 
a  writ  of  error  comes  too  late  afterwards,  for  that 
the  judgment  is  completely  executed,  and,  there- 
fore, the  party  shall  remain  in  prison,  notwithstand- 
ing the  writ  of  error.  But,  quaere,  how  far  this  is 
reasonable  since  the  Statutes,  3  Jac.  1,  ch,  8,  and  16 
and  17  Car.,  2,  ch.  8,  in  such  cases,  where  bail  is  act- 
ually put  in  to  answer  the  debt,  or  damages  and 
costs,  pursuant  to  the  directions  of  those  statutes." 
In  Lane  v.  Bacchus,  2  T.  R.,  45,  Ashhurst,  J.,  ex- 
presses the  opinion,  that  the  injustice  of  permitting 
an  execution  to  be  perfected,  after  a  writ  of  error 
duly  sued  out  and  bail  put  in,  would  not  be  permit- 
ted. "The  party  taking  out  execution  (he  says)  after 
the  allowance  of  a  writ  of  error,  and  before  bail  put 
in,  does  it  at  his  peril;  for  if  the  writ  of  error  be 
regularly  followed  up  with  bail,  the  execution  will 
be  set  aside."  The  execution  in  that  case  was  not 
set  aside,  because  bail  had  not  been  put  in ;  but  it  is 
evident,  had  bail  been  put  in,  and  perfected  within 
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taxed,  but  not  paid,  and  a  motion  is  now  made 
for  a  rule  of  this  court,  requiring  the  defendant 
to  pay  the  costs. 

Mr.  E.  Weston,  for  plaintiff. 

Mr.  S.  Stevens,  for  defendant. 

By  the  Court,  WOODWORTH,  J.  This  motion 
is  opposed,  because  it  is  said  the  plaintiff  ought 
to  have  sought  his  remedy  in  a  different  mode: 
that  he  ought  to  have  insisted  on  immediate 
payment  or  proceeded  in  the  trial  ;  to  have 
awaited  the  event  of  the  suit.and  taxed  the  costs 
in  the  general  bill,  or  served  the  defendant  with 
a  copy  of  the  rule  at  Nisi  Prius,  and  a  copy  of 
the  taxed  bill,  and  on  demand  and  non-pay- 
ment, to  have  applied  for  an  attachment  in  the 
first  instance.  The  first  two  courses  undoubt- 
edly might  have  been  pursued;  so,  also,  the  lat- 
ter might  have  been  adopted,  if  a  rule  had  been 
entered  ;  but  vet  this  application  is  proper,  if 
*the  party  thinks  fit  to  pursue  it ;  the  [*84: 
rule  for  costs  may  or  may  not  have  been  en- 
tered ;  and  if  the  plaintiff  chooses  to  ask  for  an 
order  of  this  court  for  the  payment  of  those 
costs,  he  is  entitled  to  it. 

The  motion  is  granted,  with  costs. 

Cited  in-5  Hill,  517;  56  N.  Y.,357:  43  How.  Pr.,376; 
2  Sand.,  736 ;  15  Am.  Rep.,  426  (56  N.  Y.,  354). 


COOK,  Impleaded,  &c., 

ads. 
MORRISON  ET  AL. 

Practice — Return  of  Process — Time, 

An  original .  writ  must  have  fifteen  days  between 
teste  and  return,  and  be  made  returnable  on  a  gen- 
eral return  day ;  the  Statute  Relative  to  Writs  and 

the  four  days  allowed  for  that  purpose,  the  execu- 
tion would  have  been  set  aside.  The  rule  laid  down 
by  Ashhurst,  J.,  is  declared  to  be  the  practice  of  this 
court,  in  Brisban  v.  Caines,  11  Johns.,  197.  The  case 
of  Kinnick  v.  Whitford,  17  Johns.,  34,  has  been  sup- 
posed to  support  the  decision  in  9  Johns.,  66,  because 
there  the  court  say,  that  writ  of  error  is  no  su- 
persedeas to  an  execution  issued  and  actually  lev- 
ied ;  but  by  examining  that  case,  it  will  be  perceived 
that  the  execution  was  not  issued  and  levied  until 
eleven  days  after  the  judgment  was  perfected,  and 
that  the  writ  of  error  was  not  sued  out  until  after 
that  time.  So  that  case  has  no  bearing  upon  this 
question.  In  Blunt  v.  Greenwood,  1  Cow.,  21.  the 
court  advert  to  the  doctrine  that  a  writ  of  error  does 
not  operate  as  a  supersedeas  to  a  fieri  facias  begun 
to  be  executed ;  but  it  will  be  observed  in  this  case, 
there  was  no  valid  writ  of  error  sued  out  within  the 
four  days,  the  paper  purporting  to  be  a  writ  of  er- 
ror being  declared  a  nullity,  and  of  course  it  could 
be  no  supersedeas  to  the  execution.  Here,  the  court 
for  the  first  time  distinctly  lay  down  the  practice  in 
these  cases.  "The  defendant  has  four  clear  juridical 
days  after  final  judgment,  for  bringing  a  writ  of  er- 
ror. The  plaintiff  may,  in  the  meantime,  issue  exe- 
cution at  nis  peril,  which  is  subject  to  be  superseded 
by  filing  a  writ  of  error  and  putting  in  bail."  This 
is  followed  up  by  Jackson  v.  Eden,7  Cow.,  412,  where 
the  court  say,  the  party  who  prevails  on  a  bill  of  ex- 
cer  ' 
as! 

and  bail  within  the  four  days.' 
Schauber,  7  Cow.,  417,  the  court  confirm  this  rule : 
"The  plaintiff  had  a  right,  within  four  days  after 
judgment  perfected,  to  take  out  execution,  and  levy 
or  execute  the  writ  of  possession  ;  but  it  was  upon 
peril  of  error  being  brought  and  bail  given  within 
that  time,  which  operates  as  a  superseaeae,  and  res- 
titution will  follow  if  necessary."  And  in  7  Cow., 
491,  where  the  case  of  Jackson  and  Schauber  again 
came  under  consideration,  the  court  explicitly  de- 
termine that  an  execution  will  be  set  aside,  though 
issued  and  a  levy  made  under  it  previous  to  the  su- 
ing out  or  filing  of  the  writ  of  error,  if  the  writ  of 
error  be  sued  out  and  bail  put  in  within  the  four 
days,  or  within  the  time  enlarged  by  a  judge's  order. 
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Process  not  having:  made  any  alteration  In  the  prac- 
tice in  those  particulars. 
Citations— Act,  Feb.  17, 1815,  3  N.  Y.,  Stat.  Ch.,  88. 

MOTION  to  set  aside  an  original  writ  in  re- 
plevin for  irregularity,  on  the  ground 
that  there  are  not  15  days  between  the  teste  and 
return  of  the  writ ;  and  that  it  is  not  made  re- 
turnable on  a  general  return  day. 

Messrs.  Baldwin  and  Strong,  for  defendants. 

Mr.  J.  A.  Spencer,  for  plaintiffs. 

By  the  Court,  WOODWORTH,  J.  It  was  urged 
by  the  plaintiff's  counsel, that  the  Statute,  Stat., 
3d  Vol.,  ch.  38,  passed  Feb.  17,  1815,  author- 
izing the  issuing  of  original  writs  out  of  the 
courts  where  they  are  made  returnable,  instead 
of  out  of  chancery,  has  changed  the  practice  in 
reference  to  the  teste  and  return.  This  is  not  so; 
the  statute  expressly  declaring,  that  though  the 
writ  may  issue  out  of  and  under  the  seal  of  the 
court  in  which  it  is  returnable,  and  be  tested  in 
the  name  of  the  Chief  Justice,  first  or  senior 
judge  of  such  court,  in  other  respects  the  forms 
then  in  use  shall  be  observed.  The  writ,  there- 
fore, is  manifestly  defective  in  not  having  15 
days  between  its  teste  and  return,  and  in  not 
being  returnable  on  a  general  return  day. 

Tlie  motion  is  granted,  with  costs;  the  plaintiff, 
however,  has  leave  to  amend. 


«5*]  *ANONYMOUS. 

Practice — Appeal  Bond. 

An  appeal  bond  rejecting  the  judgment  as  rend- 
•ered  before  A.  B.  justice  of  the  peace,  is  good,  with- 
out adding  the  county  of  which  he  is  a  justice. 

A  UESTION  upon  an  appeal  bond.  The  Court 
v£  decided  that  the  recital  in  an  appeal  bond, 
that  the  judgment  in  the  court  below  was  ren- 
dered before  A.  B.  .justice  of  the  peace,  is  good, 
without  adding  the  county  of  which  he  is  a 
justice.  The  defect  might  be  supplied  by  aver- 
ment and  proof  in  a  suit  on  the  bond. 


McGIVNEY 
THE  PHCENIX  FIRE  INS.  COMPANY. 

Insurable  Interest — Purchaser  under  Contractin 
Possession. 

A  purchaser  of  a  house  and  lot,  in  possession  un- 
der a  contract,  who  has  made  a  partial  payment  and 
repaired  the  premises,  has  an  insurable  interest. 

ACTION  on  a  policy  of  insurance.  Oct.  29, 
1825,  the  defendants  insured  the  plaintiff 
against  loss  or  damages  by  fire  on  a  two  story 
frame  building,  privileged  as  a  grocery,  and  on 
&  stable  and  shed  adjoining,  situate  in  the  City 
•of  N.  Y.,  $2,500,  and  on  his  stock  of  groceries, 
shop,  furniture  and  fixtures,  household  furni- 
ture, &c., $5,000.  The  plaintiff  was  at  the  time, 
and  had  been  for  several  years,  in  possession 
of  the  premises.  About  a  year  previous  to  the 
destruction  of  the  property  by  fire,  which  took 
place  in  Dec.,  1825,  he  had  bought  the  lot  on 
which  the  buildings  were  erected,  and  entered 
into  a  written  contract  with  the  vendor,  by 
which  it  was  agreed  that  the  plaintiff  should 
pay  the  vendor  for  the  same  $5,000,  in  five 
yearly  installments,  with  interest;  the  title  not 
to  be  conveyed  until  all  the  installments  were 
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paid.  During  the  year  preceding  the  fire,  he 
had  made  extensive  repairs  on  the  buildings. 
At  the  time  of  the  fire,  one  year's  interest  had 
been  paid.  After  the  fire,  the  plaintiff  surren- 
dered his  contract  to  the  vendor.  The  judge  at 
the  circuit  ruled  that  the  plaintiff  had  an  in- 
surable interest  in  the  premises.  The  jury 
found  for  the  plaintiff  $5,277.17.  A  bill  of  ex- 
ception to  the  opinion  of  the  *judge  was  [*86 
tendered  and  signed,  and  the  plaintiff  now 
moved  for  judgment,  on  the  ground  of  its 
frivolousness. 

Mr.  D.  OraJiam,  for  plaintiff.  It  is  not  nec- 
essary to  constitute  and  insurable  interest.that 
the  insured  should  have  the  absolute  and  un- 
qualified property  of  the  effects  insured.  2 
Marsh.  Ins.,  656.  The  plaintiff  held  under  a 
contract  in  presenti.  The  vendor's  right  to  the 
consideration  money  was  vested  the  moment 
the  contract  was  executed;  and  the  destruction 
of  the  buildings  would  have  been  no  bar  to  a 
bill  for  specific  performance,  nor  to  an  action 
to  recover  the  installments.  The  plaintiff  was 
liable  to  a  direct  and  immediate  loss  by  the  de- 
struction of  the  buildings.  Phil.  Ins.,  27.  In  a 
case  of  marine  insurance,  the  sale  of  a  vessel 
was  held  to  vest  an  insurable  interest,  although 
of  bill  of  sale  was  executed,  and  it  was  agreed 
that  the  vessel  should  continue  in  the  names  of 
the  vendors  until  the  whole  of  the  purchase 
money  was  paid,  part  of  which  only  was  paid 
at  the  time  of  the  sale.  Kenny  v.  Clarkson, 
1  Johns.,  385. 

Mr.  8.  A.  Foot,  for  defendants,  denied  the 
application  of  the  rules  regulating  insurable 
interest  in  marine  insurances,  to  insurances 
against  loss  by  fire.  The  ownership  of  a  vessel 
seldom  affects  the  risk  assumed,  whilst  that  of 
inhabited  houses  very  materially  affects  such 
risk.  The  plaintiff  had  a  mere  equitable  inter- 
est in  the  premises.  He  had  paid  nothing  to- 
wards the  purchase  except  one  year's  interest, 
which  probably  did  not  exceed  the  rent  he  had 
before  paid;  and,  for  aught  that  appears,  the 
jury  may  have  allowed  him  in  this  verdict,  the 
full  value  of  the  buildings.  The  plaintiff  did 
not  disclose  his  interest  at  the  time  of  the  in- 
surance. 

By  ike  Court,  SAVAGE,  Ch.  J.  The  plaintiff 
is  entitled  to  judgment.  Though  the  fee  of 
the  premises  was  in  another,  the  plaintiff  was 
in  possession  under  a  contract  of  purchase,  had 
made  a  payment  of  interest  in  pursuance  there- 
of, and  had  made  valuable  improvements.  He, 
therefore.had  an  insurable  interest  in  the  prem- 
ises. The  omission  of  disclosure  *of  title  [*87 
is  not  presented  by  the  bill  of  exceptions  as  a 
point  raised  at  the  trial,  and  cannot  now  be 
considered. 

Judgment  for  the  plaintiff. 

Cited  in— 16  Wend.,  392;  1  T.  &  C.,  344:  48  Barb.,335; 
5  Bos.,  261:  5  Daly,  231. 


THE  PRESIDENT,  &c.,  of  the  HARTFORD 
BANK. 

fl. 

MURRELL. 

Pleading  and  Practice. 

When  a  plea,  adjudged  bad  on  demurrer,  is  inter- 
posed, the  plaintiff  may  demur  specially,  and  notice 
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the  cause  f  or  argument,  claiming  priority,  as  in  the 
case  of  a  frivolous  demurrer  or  frivolous  bill  of  ex- 
ceptions. 

Citation— 19  Johns.,  300. 

rPO  a  declaration  by  the  plaintiffs,  as  the  third 
J-  indorsees  of  a  promissory  note  against  the 
defendant,  as  the  first  indorser,  the  defendant 
plead  the  general  issue,  and  a  special  plea  of 
nul  tiel  corporation;  to  which  plea  a  special 
demurrer  was  interposed,  and  the  plaintiff,  on 
a  notice  for  that  purpose,  now  claimed  a  prior- 
ity, and  moved  for  judgment  as  in  case  of  a 
frivolous  demurrer  or  frivolous  bill  of  excep- 
tions. 

Mr.  J.  Platt,  for  plaintiffs. 

Mr.  A.  8.  Oarr,  for  defendant. 

By  the  Court,  SUTHERLAND,  J.  The  question 
presented  is,  whether  the  practice  adopted  by 
this  court,  as  to  frivolous  demurrers  and  frivo- 
lous bills  of  exceptions,  shall  be  extended  to 
this  case.  No  good  reason  is  perceived  why  it 
should  not.  The  plea  of  nul  tiel  corporation 
has  been  adjudged  to  be  bad  on  demurrer,  19 
Johns. ,  300,  inasmuch  as  the  plaintiffs,  on  the 
general  issue,  are  bound  to  prove  the  existence 
of  the  Corporation,  or  be  nonsuited. 

Judgment  for  the  plaintiffs. 

Cited  in— 19  How.  Pr.,  452. 


VAN  NEST  v.  YEOMANS. 

Sale  under  Execution — Surplus. 

On  a  sale  of  real  estate,  under  a  senior  execution, 
a  junior  judgment  creditor  is  entitled  to  the  surplus 
moneys. 

TWO  lots  of  land,  belonging  to  the  defendant, 
were  sold  July  5,  last,  by  virtue  of  an  ex- 
ecution in  favor  of  one  Orrin  Day,  and  brought 
the  sum  of  $746.  The  amount  due  on  the  ex- 
ecution was  $411.83,  leaving  a  balance  in  the 
hands  of  the  sheriff  of  $334.17.  Immediately 
88*]  after  the  sale  *an  order  was  presented  to 
the  sheriff,  signed  by  the  defendant,  requiring 
him  to  pay  the  surplus  moneys  to  one  Solomon 
Yeomans.to  whom  the  defendant  was  indebted 
by  bond.  The  order  bore  date,  and  was  given, 
May  2  last.  On  the  day  of  the  sale,  and  be- 
fore the  surplus  monies  were  paid  over,  &fi.fa. 
was  delivered  to  the  sheriff  in  the  above  enti- 
tled cause,  issued  on  a  judgment  docketed  May 
5,  1826,  directing  a  sum,  exceeding  $400,  to  be 
levied;  and  notice  was  given  to  the  sheriff, that 
he  would  be  required  to  appropriate  the  surplus 
moneys  towards  satisfaction  of  that  execution. 
A  motion  was  now  made  for  an  order  to  that 
effect. 

Messrs.  Van  Orden  and  Dorlon,  for  plaintiff. 

Messrs.  Powers  and  Day,  contra. 

By  the  Court,  WOODWORTH,  J.  The  plaint- 
iff is  entitled  to  the  effect  of  his  motion.  He 
was  a  judgment  creditor,  and  had  a  lien  upon 
the  property  sold.  Had  the  sale  taken  place 
under  his  judgment,  he  might  have  become  the 
purchaser,  and  would  have  had  the  benefit  of 
the  property,  to  the  extent  of  its  value,  subject 
only  to  the  anterior  lien  of  the  judgment  on 
which  the  property  has  been  sold.  Of  this 
right  he  ought  not  to  be  deprived  by  the  act  of 
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the  defendant,  giving  a  preference  to  another 
creditor,  by  means  of  an  order  or  direction  to 
the  sheriff,  to  pay  over  the  surplus  moneys. 
The  right  of  a  junior  judgment  creditor  to  re- 
deem, if  such  a  proceeding  was  allowed,  might 
frequently  be  of  no  use;  for  if  the  property 
was  sold  at  its  full  value,  and  the  surplus  paid 
to  the  defendant,  or  to  his  order,  it  would  be 
of  no  benefit  to  the  junior  judgment  creditor 
to  redeem.  The  only  way,  therefore,  in  which 
his  judgment  can  be  rendered  availing,  is  to  di- 
rect the  sheriff  to  pay  over  the  surplus  moneya 
to  him.  This  the  court  have  a  right  to  order; 
for  whilst  the  avails  of  the  sale  remain  in  the 
hands  of  the  sheriff,  they  are  subject  to  the 
control  of  the  court.  A  rule  is  granted,  accord- 
ingly, that  the  surplus  moneys  be  paid  over  to 
the  junior  judgment  creditor. 

Cited  in— 18  Wend..  630;  8  How.  Pr.,  109;  Blatchf . 
&  H.,  81;  25  Am.  Dec.,  506  (2  Greenl.,  90). 


*LAFARGE  t>.  CARRIER  &  FULLER  f*8» 

Pleading — Insolvent  Discharge  Obtained  during 
Term. 

An  insolvent  discharge,  obtained  during  term 
(May  17),  may  be  pleaded  puis  darrten,  at  the  circuit 
(June  5),  the  delay  not  being  unreasonable,  and  may 
be  received  without  being  verified,  in  the  discretion 
of  the  judge. 

Citations— 2  Johns.,  294 ;  9  Johns.,  251. 

TVfOTION  to  set  aside  a  plea.  The  defendants, 
LYL  May  17,  during  the  last  term,  severally  ob- 
tained discharges  as  insolvent  debtors.  The 
cause  was  noticed  for  trial,  and  on  the  first  day 
of  the  circuit,  June  5,  the  defendants  plead- 
their  discharges,  puis  darrein  continuance,v?iih- 
put  verifying  the  plea  by  affidavit.  The  plaint- 
iff objected  that  the  plea  came  too  late  and, 
at  all  events,  that  it  should  be  verified.  The 
circuit  judge  received  the  plea,  and  a  motion  is 
now  made  to  set  it  aside,  for  the  above  causes. 
'  Mr.  I.  Clarke,  for  plaintiff. 
Mr.  G.  C.  Sherman,  for  defendants. 

By  the  Court,  SAVAGE,  C h.  J.  The  plea  was 
put  in  in  season.  There  was  no  unreasonable 
delay.  2  Johns. ,  294.  The  judge  at  the  cir- 
cuit had  a  discretion  to  receive  the  plea,  with- 
out its  being  verified  by  affidavit,  if  he  had 
reason  to  believe  it  was  true.  9  Johns.,  251. 

Motion  denied. 


DOUW  t».  BURT. 

Lost  Execution — Leave  to  Issue  New  Execution. 

Leave  to  issue  a  new  execution,  where  the  first  is 
lost,  after  levy  and  sale,  will  not  be  granted,  but 
upon  notice  to  the  defendant. 

MOTION  to  issue  a  new  execution;  the  exe- 
cution issued  in  the  cause  having  been  ac- 
cidentally lost,  after  a  levy  and  sale  of  real  es- 
tate. 

The  Court  denied  the  motion,  notice  of  the 
application  not  having  been  given  to  the  de- 
fendant; the  court  saying,  that  leave  to  issue  a 
new  execution,  in  such  a  case,  is  never  granted 
but  upon  notice. 
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9O*]  *ANONYMOUS. 

Practice — Notices — Publication. 

Insolvent  notices  for  creditors  to  show  cause  must 
be  published  six  whole  weeks. 

A  QUESTION  was  submitted  to  the  court, 
for  their  advice,  by  a  commissioner,  as  to 
the  allowance  of  a  certiorari,  to  remove  into 
this  court  the  proceedings  in  a  case  of  insolv- 
ency. The  principal  ground  upon  which  the 
certiorari  was  asked,  was,  that  it  was  alleged 
that  it  did  not  appear  that  full  six  weeks  no- 
tice to  the  creditors,  to  show  cause,  had  been 
given.  The  affidavit  of  publication  stated  that 
the  advertisement  or  notice  had  been  regularly 
published  in  the  newspapers  directed,  once  in 
each  week,  for  six  weeks  successively,  com- 
mencing on  a  certain  day. 

By  the  Court,  WOODWORTH,  J.  The  proof 
of  publication  was  undoubtedly  defective.  The 
affidavit  might  be  literally  true,  and  yet  only 
30  days'  notice  be  given.  The  statute  requires 
the  advertisement,  or  notice  to  the  creditors  to 
show  cause,  to  be  published  for  six  weeks  suc- 
cessively ;  that  is,  during  42  days.  The  fact 
should  be  distinctly  shown  that  the  requisition 
of  the  statute  has  been  complied  with. 

Overruled-21  N.  Y.,  153. 

Cited  in-24  Wend.,  503 ;  5  N.  Y.,  517:  16  Barb.,  351; 
29  Barb.,  301 ;  19  How.  Pr.,  239 ;  10  Abb.  Pr.,  470;  2 
Abb.  N.  C.,  375;  26  Hun,  457. 


THE  PEOPLE,  ex  rel.  A.  B.  MEECH  ETAL., 

v. 

THE  JUDGES  OF  YATES^COMMON 
PLEAS. 

Appeal  by  One  of  Two  Defendants — Bond. 

On  appeal.  One  of  two  defendants  may  appeal ; 
and  a  bond,  describing  him  as  impleaded  with  the 
other  defendant,  is  correct. 

MOTION  for  a  mandamus.  The  relator  ap- 
plied to  the  C.  P.  to  quash  an  appeal,  be- 
cause made  by  one  of  two  defendants,  against 
whom  judgment  was  rendered,  and  because 
the  appeal  bond  was  executed  by  him  alone, 
describing  him  as  impleaded  with  the  other  de- 
fendant, instead  of  being  executed  by  both  de- 
fendants; which  motion  was  denied.  And  this 
court  now  refused  to  grant  a  mandamus,  say- 
ing the  C.  P.  had  decided  correctly. 
Cited  in— 1  Abb.,  N.  S..  58;  1  Rob..  233. 


91*]  *THE  PEOPLE  v.  T.  PERKINS. 

Felony —  Verdict — Presence  of  Prisoner. 

A  prisoner  tried  for  felony,  must  be  present  on 
the  taking  of  the  verdict. 

IN  this  case  a  verdict  was  taken  against  the 
prisoner  in  his  absence.  He  had  been  in- 
dicted and  tried  for  a  forgery.  When  the  cause 
was  submitted  to  the  jury,  he  was  commited 
to  jail  ;  and  on  the  coming  in  of  the  jury,  their 
verdict  was  received  without  the  prisoner's 
being  brought  into  court.  On  being  brought  up 
to  receive  sentence,  he  objected  that  he  had  not 
been  present  when  the  verdict  was  received  ; 
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and  the  Court  of  Sessions  of  Oneida  Co. ,  be- 
fore which  he  had  been  tried,  suspended  judg- 
ment until  the  advice  of  this  court  could  be  ob- 
tained. 

By  the  Court,  SAVAGE,  Oh.  J.  We  are  of 
opinion  that  that  the  verdict  was  irregular. 
The  prisoner  was  indicted  and  tried  for  an  of- 
fense formerly  called  capital.  And  though 
many  of  the  ancient  forms  on  trials  are  now 
dispensed  with,  the  prisoner  should  have  been 
present  on  receiving  the  verdict,  so  that  he 
might  have  availed  himself  of  the  right  of  pol- 
ling the  jury.  We  advise  that  the  verdict  be 
set  aside,  and  that  there  be  a  new  trial. 

Cited  in— 63  How.  Pr.,  148;  17  Wis.,  677;  21  Am.  Rep., 
284  (55  Ga.,  521);  42 'Am.  Rep.,  270  (88  N.  Y.,  205). 


MERRITT  ads.  ARDEN. 

Discharge  of  Defendant  in  Insolvency — Discon- 
tinuance— Costs, 

A  plaintiff  may  discontinue  without  costs,  if  the 
defendant  obtains  an  insolvent  discharge,  after  suit 
commenced,  though  the  action  be  trespass. 

TVTOTION  for  judgment  as  in  case  of  nonsuit. 
lil.  This  cause  was  tried  at  the  May  Circuit, 
in  Putnam,  in  1826,  when  the  plaintiff  was  non- 
suited. In  Aug.,  1826,  the  defendant  obtained 
an  insolvent's  discharge.  At  the  February 
Term,  1827,  the  nonsuit  was  set  aside,  and  a' 
new  trial  granted.  Previous  to  the  last  circuit, 
the  plaintiff  offered  to  discontinue  without 
costs,  which  the  defendant  refused,  and  now 
applies  for  judgment  as  in  case  of  nonsuit. 
The  plaintiff  insists  upon  the  right  to  discon- 
tinue without  costs,  on  account  of  the  defend- 
ant's discharge,  and  his  utter  inability  to  pay 
any  judgment  *that  might  be  rendered  [*92 
against  him.  The  defendant  objects  to  the 
plaintiff's  discontinuing  upon  those  terms,  inas- 
much as  the  action  is  trespass,  and  his  dis- 
charge would  be  no  protection  to  him,  in  case 
judgment  was  obtained  against  him. 

Mr.  W.  Todd,  for  defendant. 

Mr.  W.  Nelson,  for  plaintiff. 

By  the  Court,  SAVAGE,  C  h.  J.  The  nature 
of  the  action  does  not  affect  the  rule  of  pro- 
ceeding in  cases  of  this  kind.  When  a  defend- 
ant obtains  an  insolvent's  discharge,  after  the 
commencement  of  a  suit,  the  plaintiff  is  al- 
lowed to  discontinue  without  costs,  on  account 
of  the  conclusive  evidence  of  the  poverty  of 
the  defendant  afforded  by  the  discharge.  As, 
however,  the  plaintiff  has  proceeded  in  the 
suit.af ter  the  defendant  obtained  his  discharge, 
he  must  pay  the  defendant's  costs  of  such  pro- 
ceeding. The  plaintiff,  therefore,  has  leave  to 
discontinue,  on  payment  of  such  costs,  which, 
if  he  neglects,  the  motion  of  the  defendant  will 
be  granted. 

Cited  in-4  Hill,  592;  41  N.  Y.,  358: 40  How.  Pr.,  183: 
1  Bos.,  330;  45  Super.,  514;  36  Am.  Dec.,  412  (2  Ala., 
102);  41  Am.  Dec.,  103  (5  Ark.,  431). 


CHAMPENOIS  ads.  WHITE. 

Practice — Levy  under  fi.  fa. 

After  a  levy  under  a  fi.  fa.  on  the  officer  discover- 
ing that  the  property  is  subject  to  a  previous  ex- 
ecution to  an  amount  sufficient  to  exhaust  the 
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property,  he  may  return  the  fl.  fa.  nuUa  hona,  and 
a  ca.  «a.  subsequently  issued  will  not  be  irregular. 

MOTION  to  set  aside  ca.  sa.  During  the  last 
May  Term,  a  fi.  fa.  was  issued  in  this 
cause,  by  virtue  of  which  a  levy  was  made  on 
sundry  articles  of  personal  property,  to  an 
amount  nearly  or  quite  sufficient  to  satisfy  the 
execution.  A  few  days  afterwards,  the  deputy- 
sheriff  who  had  made  the  levy,  was  informed 
by  the  sheriff,  that  a  fi.  fa.  in  another  cause 
against  the  defendant  had  come  to  his  hands 
previous  to  the  receipt  of  the  execution  by  the 
deputy,  for  an  amount  exceeding  the  value  of 
the  property;  on  receiving  which  information, 
the  deputy  returned  the  fi.  fa.  in  this  cause 
nulla  bona,  and  theca.  sa.  which  is  now  moved 
to  be  set  aside,  was  issued,  and  the  defendant 
arrested.  It  appeared  that  the  property  of  the 
defendant  was  sold  on  the  execution  in  the 
hands  of  the  sheriff,  and  was  exhausted  by 
that  sale. 

93*]    *Mr.  M.  Mitchell,  for  defendant. 
Mr.  W.  Nelson,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  There  was 
no  irregularity  in  this  case.  The  return  of  nul- 
la  bona  was  a  true  return;  there  were  no  goods 
to  satisfy  the  execution  issued  in  this  cause. 

The  motion  is  denied,  with  costs. 

Cited  in-20  Wend..  623;  35  N.  Y.,  484;  33  N.  J.  L., 
384;  41  Am.  Dec.,  207  (1  Gilm.,636). 


TOBIAS  e.  HARLAND. 

Amendment  of  Narr.   in  Slander  after  Issue 
Joined. 

An  amendment  of  a  narr.  in  slander  will  be  al- 
lowed, after  issue  joined,  especially  as  otherwise  the 
action  will  be  lost,  by  the  running  of  the  statute. 

MOTION  to  amend  narr.  The  declaration 
is  in  slander,  for  words  spoken  injurious 
to  the  plaintiff,  as  a  dealer  in  watches  of  a  par- 
ticular description.  In  the  inducement  in  the 
declaration,  and  in  the  ac  etiam  clause  of  the 
capias,  the  plaintiff  is  alleged  to  be  a  manufac- 
turer of  watches,  and  that  the  words  were 
spoken  in  reference  to  his  trade  and  business, 
as  such  manufacturer.  From  a  commission  to 
take  testimony,  just  returned  from  Liverpool, 
it  appears  that  the  plaintiff  is  not  the  manu- 
facturer of  the  watches  spoken  of,  but  that  they 
are  manufactured  expressly  for  him,  and  for- 
warded to  him  from  Liverpool.  Issue  was 
joined  in  Aug.,  1827.  The  commission  was  re- 
turned July  17,  last.  The  plaintiff's  attorney 
states  that  he  was  not  aware  of  the  necessity  of 
an  amendment  until  after  the  return  of  the 
commission,  and  that  more  than  two  years 
have  elapsed  since  the  accruing  of  the  action. 

By  the  Court,  SAVAGE,  Ch.  J.  The  plaintiff 
is  entitled  to  amend,  on  payment  of  costs,  es- 
pecially, as  otherwise  his  action  will  be  lost  by 
the  running  of  the  statute. 

1  he  defendant  has  leave  to  plead  anew. 

Cited  in— 1  Bank.  Reg.,  137. 
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*WORDEN,  Impleaded,  &c.,      [*94 
ads. 

THE    PRESIDENT,   &c.,   of  the  BANK  OF 
ORANGE  COUNTY. 

Practice —  Costs — A  ttachment. 

A  rule  to  show  cause  why  an  attachment  should 
not  issue,  will  be  granted  against  the  cashier  of  a 
bank  for  the  non-payment  of  costs  awarded  against 
the  Bank. 

A  RULE  for  costs  was  granted  against  the 
Bank,  on  the  setting  aside  of  a  ca.  sa.  for 
irregularity,  issued  against  the  defendant.  The 
costs  were  taxed,  and  payment  demanded  of 
the  president  and  cashier  of  the  Bank,  who  re- 
fused to  pay.  A  motion  was  now  made  for  an 
attachment,  and  the  court  was  asked  to  direct 
against  whom  the  same  should  go. 

By  the  Court,  SAVAGE,  Ch.  J.  The  cashier  of 
a  moneyed  institution  having  charge  of  its 
funds,  we  grant  a  rule  that  the  cashier  of  the 
Orange  County  Bank  pay  the  costs  taxed  in 
this  case,  or  show  cause,  by  the  first  day  of  the 
next  term,  why  an  attachment  should  not  is- 
sue against  him. 


ST.   JOHN  ads.  HUBBARD. 

Practice  —  Costs  —  Demand  —  A  ttachment. 

An  attachment  for  non-payment  of  costs  ordered 
by  rule,  will  not  be  granted,  unless  a  copy  of  the 
bill  of  costs  be  served  at  the  time  of  the  demand. 


was  a  motion  for  attachment  for  non- 
-L  payment  of  costs  ordered  by  rule  of  court. 
A  certified  copy  of  the  rule  and  taxed  bill  were 
shown  to  the  person  against  whom  the  attach- 
ment was  asked,  and  payment  demanded,  but 
a  copy  of  the  bill  of  costs  was  not  delivered  to 
him  ;  which  was  now  urged  in  opposition  to 
the  motion. 

Mr.  Root,  for  the  motion. 

Mr.  J.  A.  Spencer,  contra. 

By  the  Court,  SAVAGE,  Ch.  J.  The  objection 
is  well  taken.  There  is  a  diversity  of  practice 
in  this  particular  ;  in  some  instances  a  copy  of 
the  taxed  bill  is  served,  in  others  not.  For  the 
future,  the  court  will  require  that  a  copy  of  the 
bill  of  costs  be  served  at  the  time  the  original 
is  shown  and  payment  demanded. 

The  motion  is  denied. 


*UNDERWOOD 

ads. 
JACKSON,  ex  dem.  VARICK. 


[*95 


Ejectment — Defense,  as  to  Part  of  Premises  Only 
— Plaintiff  may  take  Judgment  for  Residue — 
Practice. 

In  ejectment,  where  a  tenant  appears  and  defends 
for  part  only  of  the  premises ;  the  plaintiff  may 
proceed  and  take  judgment  against  the  casual  eject- 
or for  the  residue  on  the  usual  affidavit. 

MOTION  to  set  aside  proceedings  in  eject- 
ment.   The  defendant  entered  into  a  spe- 
cial consent  rule,  describing  particularly  the 
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premises  for  which  he  intended  to  defend  ; 
leaving  about  77  acres  of  land  in  the  farm  for 
the  recovery  of  which  the  suit  was.brought,  as 
to  which,  neither  the  defendant  nor  any  other 
person  appeared.  The  plaintiff,  on  entering 
the  rule  for  the  tenant  to  appear  and  enter  into 
the  consent  rule,  filed  the  usual  affidavit  of  serv- 
ice of  a  copy  of  the  declaration  in  ejectment, 
and  notice  on  the  defendant,  describing  him  as 
tenant  in  possession  of  the  premises,  or  of  some 
part  thereof.  Not  receiving  notice  of  any  other 
appearance  or  other  consent  rule,  than  that 
above  described,  the  plaintiff  entered  the  de- 
fault for  the  tenant  and  took  a  rule  for  judg- 
ment against  the  casual  ejector  for  that  por- 
tion of  the  lands  not  included  in  the  consent 
rule,  perfected  the  judgment,  and  obtained 
possession  of  the  land  on  a  writ  of  haberefacias 
possessiontm. 

A  motion  is  now  made  to  set  aside  the  de- 
fault and  subsequent  proceedings  for  irregu- 
larity on  two  grounds  :  1.  That  the  general 
affidavit  of  service  of  the  declaration  on  the 
tenant  in  possession  of  the  premises,  or  of  some 
part  thereof,  did  not,  in  this  case,  authorize 
the  -entry  of  a  default ;  because  the  tenant  hav- 
ing appeared  to  defend  for  some  part  of  the 
premises,  the  affidavit  was  satisfied,  and  there 
was  no  proof  on  file  that  the  declaration  had 
been  served  on  the  tenant  in  possession  of  that 
part  of  the  premises  for  which  judgment  was 
taken  by  default ;  for  the  part  alluded  to  in 
the  affidavit  filed  might  be  that  part  of  the 
premises  for  which  the  tenant  had  appeared  to 
defend.  And  so,  though  the  affidavit  filed 
might  be  literally  true,  yet  there  might  be  a  to- 
tal want  of  proof  that  the  declaration  had  been 
served  on  the  tenant  in  possession,  and  that,  in 
such  case,  the  plaintiff  ought  to  apply  to  the 
court  on  motion,  founded  on  a  notice  to  the 
defendant,  for  leave  to  enter  up  judgment. 
96*]  This  part  of  the  application  *referred  to 
about  50  acres  of  land  in  the  possession  of  the 
defendant,  not  described  in  the  consent  rule. 
2.  For  a  writ  of  restitution  to  N.  Underwood, 
Jr.,  the  son  of  the  defendant,  of  about  27  acres 
of  land,  not  described  in  the  consent  rule,  of 
which  it  was  alleged  he,  and  not  the  defend- 
ant, was  in  possession,  at  the  commencement 
of  the  suit.  The  fact  of  the  possession  of  N. 
Underwood,  Jr., was  controverted  by  the  plaint- 
iff. 

Mr.  J.  B.  Hunt,  for  defendant. 

Mr.  G.  A.  Mann,  for  plaintiff. 

By  the  Court,  SUTHERLAND,  J.  The  affida- 
vits submitted  to  the  court,  relative  to  the  pos- 
session of  the  premises  by  the  defendant  at  the 
commencement  of  the  suit,  are  contradictory  ; 
but  the  weight  of  evidence  is  in  favor  of  the 
plaintiff,  that  the  defendant  was  in  possession 
of  the  whole  of  the  premises,  and  his  son,  N. 
Underwood,  Jr.,  of  no  part  thereo'f.  It  is  true, 
as  urged  by  the  defendant's  counsel,  that  the 
affidavit  in  the  usual  form,  tiled  on  the  entry 
of  the  rule  to  appear,  was  satisfied  in  its  terms, 
by  the  fact  that  the  defendant  appeared  to  de- 
fend for  a  part  of  the  premises,  and  thus  con- 
fessed himself  in  possession  of  a  part.  Still 
this  affidavit  was  sufficient  to  authorize  the  en 
try  of  the  rule.  It  conformed  to  the  established 
practice  in  such  cases,  and  would  have  author- 
ized a  default  and  judgment  for  the  whole  of 
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the  premises  against  the  casual  ejector,  had  he 
not  appeared  and  defended  for  a  part ;  and  it 
is  not  perceived  why  it  should  not  be  a  good 
foundation  for  a  judgment  against  that  part  of 
the  premises  of  which  the  defendant  was,  con- 
fessedly,in  possession, and  for  which  he  elected 
not  to  defend. 
The  motion  is  denied,  with  costs. 


*BOSTWICK  ads.  MUNGER.      [*97 

Practice  —  Notice  for  Trial  Countermanded  — 
Costs. 

Where  an  eight  day  notice  of  trial  is  countermand- 
ed, though  six  days  before  trial,  the  plaintiff  will 
be  ordered  to  pay  such  costs  as  the  defendant  has 
been  subjected  to  in  consequence  of  the  notice. 

pOSTS  of  preparing  for  trial.  This  cause 
\J  was  noticed  for  trial  May  31, for  the  Dela- 
ware Circuit,  to  be  holden  June  10.  June  2, 
the  notice  of  trial  was  countermanded.  Before 
receipt  of  the  countermand  the  defendant  had 
procured  subpoenas  for  his  witnesses,  and  had 
gone  into  adjoining  counties  to  serve  the  same. 
The  cause  not  being  tried,  a  motion  was  now 
made  by  the  defendant  for  judgment  as  incase 
of  nonsuit,  for  not  proceeding  to  trial.  The 
principal  question  presented  was,  whether  the 
plaintiff  was  liable  to  pay  the  defendant's  costs 
of  preparing  for  trial. 

Mr.  Robbie,  for  defendant. 

Mr.  Sherwood,  for  plaintiff. 

By  the  Court,  SOUTHERLAND,  J.  Were  the  court 
now  called  upon  for  the  first  time  to  give  a  con- 
struction to  the  Statute  Regulating  Costs  in 
these  cases,  they  might  feel  themselves  com- 
pelled to  say,  that  where  a  notice  of  trial  is  duly 
countermanded  six  days  before  the  intended 
trial,  the  party  noticing  is  not  obliged  to  pay 
costs  to  his  adversary,  although  such  construc- 
tion would  be  harsh,  and  in  many  cases  operate 
oppressively;  as  it  is  well  known  that,  frequent- 
ly parties  are  obliged  to  bestow  much  time  and 
incur  heavy  expense,  from  the  moment  they  re- 
ceive notice  until  the  circuit  commences,  in  pre- 
paring for  the  trial.  The  court,  however,  are 
relieved  from  putting  the  strict  construction 
upon  the  statute,  by  adopting  the  practical  con- 
struction which  has  been  given  to  it;  which  is 
that  if  the  party  after  receiving  notice  of  trial 
and  before  countermand,  has  incurred  expense 
in  consequence  of  the  notice,  in  preparing  for 
trial,  the  party  noticing  shall  pay  such  expense. 
This.the  court  understand,  is  the  general  prac- 
tice, and  they  sanction  it  as  more  accordant 
with  the  principles  of  equity,  than  would  be  a 
rule  seemingly  required  by  a  strict  and  literal 
construction  of  the  *statute.  The  motion  [*98 
for  judgment  as  in  case  of  nonsuit  is,  therefore, 
granted,  unless  the. plaintiff  pay  the  defend- 
ant's costs  of  preparing  for  trial. 


Ex  PARTE  JOHN  B.  DESDOITY  ET  AL. 

Corporation — Election  of  Directors — Illegal  Vote 
— Election  of  Directors  by,  Vacated  as  to  such 
Directors. 

The  seat  of  directors  of  an  insurance  company 
elected  by  a  vote  upon  the  stock  of  the  Company 

54  849 


98 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1828 


will  be  vacated;  and  the  directors  having  a  majority 
of  votes  upon  the  outstanding  stock  will  be  declared 
duly  elected,  on  motion,  where  the  facts  are  suffi- 
ciently ascertained  by  affidavit. 

A  PPLICATION  to  set  aside  the  election  of 
IA.  thirteen  persons  chosen  directors  of  the 
Protection  Fire  Ins.  Co. ,  in  the  City  of  N.  Y. , 
June  16,  last,  and  to  declare  thirteen  others 
duly  elected  directors  of  the  Company.  The 
stock  of  the  Company  consists  of  8,000  shares, 
of  which  only  1,788  are  outstanding,  the  resi- 
due being  owned  by  the  Company.  At  the 
election,  one  of  the  officers  of  the  Company 
voted  upon  751  shares  of  the  stock  belonging 
to  the  Company,  for  the  persons  whose  elec- 
tion is  sought  to  be  vacated,  which  gave  them 
a  majority  of  the  votes  ;  otherwise,  thirteen 
other  persons,  the  relators  in  this  case,  would 
have  been  elected,  they  having  the  greatest 
number  of  votes,  exclusive  of  the  votes  upon 
the  Company's  stock.  The  number  of  direct- 
ors is  seventeen;  four  of  those  elected  received 
all  the  votes  given. 

Mr.  Slorrs,  for  the  application.  This  case  is 
not  distinguishable  from  that  of  the  Trades- 
men's Ins. Co.,  5  Cow.,  426,  in  which  the  court 
set  aside  an  election  of  directors  effected  by  the 
same  means.  The  relators  here,  however,  ask, 
that  in  addition  to  vacating  the  election  of  the 
persons  illegally  chosen,  the  court  will  declare 
the  others  duly  elected,  and  not  order  a  new 
election.  They  have  the  power  so  to  do  ; 
and  the  facts  being  uncontroverted,  the  court 
are  as  well  enabled  to  give  judgment  as  if  they 
had  been  found  by  verdict,  after  a  proceeding 
in  the  nature  of  a  quo  warranto.  A  majority  of 
the  stockholders  should  be  permitted  to  con- 
trol the  affairs  of  the  Company  by  directors  of 
their  choice,  without  the  delay  of  another  elec- 
tion. Besides,  four  directors  are  duly  elected, 
whose  seats  cannot  be  vacated. 

Mr.J.  A.  Collier,  contra,  questioned  whether 
the  evidence  before  the  court  was  sufficiently 
99*]  conclusive.to  enable  them  to  *determine 
upon  the  legality  or  illegality  of  the  votes  com- 
plained of.  If,  however,  the  court  should  be 
of  opinion  that  the  votes  given  were  illegal,  he 
insisted  they  would  not  declare  the  relators 
elected,  but  would  order  a  new  election.  He 
did  not  deny  but  that,  from  the  phraseology  of 
the  Act,  it  would  seem  that  the  court  had  the 
power  thus  summarily  to  dispose  of  the  ques- 
tion ;  but  he  doubted  whether  such  was  the  in- 
tention of  the  Legislature.  The  court  never 
had  gone  thus  far  ;  they  had,  heretofore,  in 
similiar  cases,  only  ordered  new  elections,  and 
he  trusted  they  would  do  no  more  in  this  case. 
An  election  might  be  held  within  a  short  time, 
and  the  stockholders  might  then  designate  the 
persons  to  whom  they  chose  to  intrust  the 
management  of  their  corporate  concerns. 

By  the  Court,  SAVAGE,  Ch.  J.  The  court  are 
satisfied  that  thirteen  of  the  persons  returned 
as  duly  elected  were  elected  by  an  illegal  vote, 
and  that  the  relators  in  this  case  had  a  great 
majority  of  the  votes  upon  the  outstanding 
stock  of  the  Company  and.  consequently, were 
duly  elected  directors.  The  court  cannot  per-, 
ceive  the  use  of  a  new  election  ;  they,  there- 
fore, vacate  and  set  aside  the  election  of  the 
thirteen  persons,  whose  election  depended  on 
the  vote  upon  the  751  shares  of  the  Company 
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stock,  and  declare  the  others  duly  elected  di- 
rectors of  the  Company. 

Cited  in— 22  Wend.,  601 ;  20  Hun,  359 ;  36  How.  Pr... 
110  ;  46  Am.  Dec.,  188  (3  Grat.,  19). 


LA  FARGE  v.  EAMES  &  WARNER. 

Action  of  Trespass — Recovery  of  Less  than  $50 — 
Costs—  Title. 

In  an  action  of  trespass  tie  bonis  commenced  ir* 
this  court,  where  the  plaintiff  recovers  less  than  $50^ 
he  is  not  entitled  to  costs,  although  issue  is  joined 
on  a  plea  of  liberumtenementum,  if  the  title  did  not- 
come  in  question  on  the  trial. 

MOTION  for  leave  to  plaintiff  to  enter  up- 
judgment  for  costs  on  a  verdict  of  $15. 
The  action  was  commenced  in  this  court  in 
trespass,  for  breaking  and  entering  plaintiff's 
close,  and  taking  and  carrying  away  boards, 
&c. ,  and  the  gearing  of  a  mill.  The  defend- 
ants plead  the  general  issue,  and  liberum  tene- 
mentum, and  gave  notice  of  justification  under 
legal  process.  The  plaintiff  took  issue  upon 
the  second  plea,  and  the  cause  went  to  trial. 
The  jury  found  a  verdict  for  the  plaintiff  gen- 
erally on  both  issues,  and  assessed  the  damages 
at  $15,  to  be  increased  to  $115.  if,  in  the  opin- 
ion of  the  Supreme  *Court,  on  certain  [*1OO 
facts,  the  plaintiff  was  entitled  to  recover  more 
than  $15.  A  case  was  made,  and  the  court,  at 
the  last  term, decided  that  the  plaintiff  was  en- 
titled to  recover  no  more  than  $15.  The  judge 
at  the  circuit  certified  that  "no  evidence  was 
offered  by  the  defendants  to  sustain  the  plea  of 
liberum  tenementum  ;  but  in  the  course  of  the 
trial,  when  a  question  was  asked  a  witness  by 
the  plaintiff's  counsel,  in  relation  to  the  issue 
upon  that  plea,  he  understood  the  counsel  for 
the  defendants  as  stating  that  they  made  no 
question  on  that  point,  but  admitted  the  title 
in  the  locusin  quo  to  be  in  the  plaintiff." 

Mr.  G:  C.  Branson,  for  plaintiff.  The  plaint- 
iff is  entitled  to  costs,  the  title  to  land  having 
come  in  question  on  the  trial  of  the  cause.  1 
R.  L.,  344,  sec.  4.  The  defendants  had  inter- 
posed the  plea  of  liberum  tenementum, &nd  com- 
pelled the  plaintiff  to  come  prepared  to  show 
title.  It  was  an  issue  to  be  tried,  and  the  jury 
passed  upon  it  ;  and  whether  the  title  of  .the 
plaintiff  was  established  by  proof,  or  by  the 
admission  of  the  defendants,  cannot  alter  the 
rights  of  the  plaintiff.  In  Hubbett  v.  Rochester, 
8  Cow.,  114,  where  the  recovery  was  only 
$3,50, the  plaintiff  was  allowed  costs,  although 
there  was  no  other  proof  of  the  title  than  the 
admission  of  the  defendant  on  the  trial.  If  there 
had  been  only  a  notice  of  Uberum  tenementum, 
the  right  of  the  plaintiff  to  costs  might  have 
depended  upon  the  fact,  whether  the  title  had 
come  in  question  on  the  trial ;  but  when  the  title 
is  put  in  issue  by  the  pleadings.it  would  seem 
that  the  case  is  within  the  statute.  2  Cai.,  220. 

Mr.  C.  P.  Kirkland, for  defendants.  This  was 
virtually  an  action  of  trespass  de  bonis  asporia- 
tis;  and  although  the  plea  of  liberumtenemen- 
tum was  put  in,  it  was  abandoned  on  the  trial, 
and  the  title  of  the  plaintiff  was  admitted.as ap- 
pears by  the  judge's  certificate.  The  damages 
were  given  for  the  taking  of  the  lumber,  and 
not  for  a  trespass  on  lands.  Whether  the  plaint- 
iff is  entitled  to  costs,  depends  not  on  the  state 
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of  the  pleadings,  but  upon  the  fact  whether  the 
title  to  lands  came  in  question  on  the  trial .  In 
the  case  cited  from  Caines.the  court  say  it  does 
not  necessarily  follow  that  the  title  will  come 
1O1*J  *in  question  because  a  plea  of  liberum 
tenementum  is  interposed,  because  the  plaintiff 
may  admit  the  fact,  and  by  such  admission 
render  an  inquiry  into  the  title  unnecessary. 
In  this  case, it  was  rendered  unnecessary  by  the 
abandonment  of  the  plea.  The  case  in  Cowen  is 
clearly  distinguishable  from  the  present.  That 
was  an  action  of  trespass  for  cutting  timber 
upon  uncultivated  lands,  and  to  establish  a  con- 
structive possession  in  the  plaintiff,  it  was  nec- 
essary for  him  to  show  title  ;  and  although  the 
title  there  was  admitted,  it  was  directly  in  ques- 
tion ;  for,  without  proof  or  admission  of  title, 
the  plaintiff  could  not  have  recovered. 

By  the  CWrtf,  SAVAGE,^.  J.  The  right  of  the 
plaintiff  to  costs  depends  upon  the  fact  whether 
the  title  came  in  question  on  the  trial,  and  not 
on  the  state  of  the  pleadings.  Tlie  motion  must 
be  denied.  The  defendants,  and  not  the  plaint- 
iff, are  entitled  to  costs. 


BARHEYDT,  Impleaded,  &c.,  ads.  ADAMS. 

Vacation  of  Judgment — Practice — Party  in  In- 
terest,though  not  of  Record,  may  Question  Regu- 
larity of  Proceedings. 

A  judgment  of  more  than  five  years  standing  can- 
not be  vacated  by  the  plaintiff.  After  judgment, 
notice  served  in  the  clerk's  office  is  irregular.  A 
party  in  interest,  though  not  a  party  to  the  rec9rd, 
may  question  the  regularity  of  the  proceedings  in  a 
suit. 

MOTION  to  set  aside  a  rule  vacating  a  judg- 
ment and  all  subsequent  proceedings. 
The  defendant  is  sued  on  a  bond  given  by  his 
ancestor,  to  which  he  pleads  a  former  recovery 
for  the  same  cause  in  October  Term,  1816;  the 
plaintiff  replies  a  vacatur  of  that  judgment,  to 
set  aside  which  this  motion  is  made. 

It  appears  in  the  papers  produced  on  this  mo- 
tion, that  in  October  Term,  1816,  the  plaintiff 
entered  a  judgment  by  default  against  the  de- 
fendant and  three  others,  sued  as  the  devisees 
of  J.  J.  Barheydt.  That  the  defendant  had  not 
been  arrested  in  that  action,  although  judg- 
ment was  entered  against  him.  At  the  Febru- 
ary Term,  in  1827, an  order  was  granted  by  this 
court,  on  a  motion  taken  by  default  vacating 
that  judgment — personal  notice  not  having 
been  given  to  the  defendants,  but  having  been 
affixed  in  the  clerk's  office.  The  present  suit 
was  then  commenced  against  the  defendant  in 
which  the  above  pleadings  were  had.  The  rec- 
ord of  vacatur  was  not  filed  until  May  12,  1828. 
1O2*]  *Mr.  J.  V.  Henry,  for  defendant. 

Mr.  A.  G.  Paige,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  The  proceed- 
ings in  relation  to  the  vacatur  of  the  judgment 
of  1816  were  wholly  irregular.  The  defend- 
ants in  the  original  suit  were  entitled  to  per- 
sonal notice  of  the  application  to  vacate  the 
judgment.  Service  of  notice  in  the  clerk's  of- 
fice, of  proceedings  after  judgment,  cannot  be 
considered  as  due  notice  to  a  party.  The  de- 
fendant now  before  the  court  was  also  entitled 
to  notice;  for,  although  he  could  not  be  direct- 
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ly  affected  by  the  enforcement  of  that  judg- 
ment, inasmuch  as  he  had  not  been  arrested 
and,  therefore,  might  be  said  not  to  be  a  party 
to  the  record,  still  he  is  a  party  in  interest,  and 
is  entitled  to  be  heard.  Besides,  the  plaintiff 
having  waited  more  than  five  years  to  apply 
for  a  vacatur  of  his  judgment,  was  not  entitled 
to  make  that  motion.  The  rights  and  respon- 
sibilities of  the  defendants  had  become  irre- 
versibly fixed,  as  a  writ  of  error  could  not  be 
brought.  The  defendant  now  before  the  court 
has,  therefore,  an  interest  in  maintaining  that 
judgment. 

The  motion  is  granted,  with  costs. 
Cited  in— 6  How.  Pr.,  327 ;  6  How.  U.  S.,  38. 


GREEN  t>.  GREEN. 

Taxation  of  Costs. 
Directions  in  the  taxation  of  costs. 

rpAXATION  of  costs.  The  Court  decided 
L  that  where  a  cause  is  countermanded  six 
days  before  the  day  for  which  it  is  noticed 
(where  eight  days  notice  of  trial  is  given),  the 
defendant  is  not  entitled  to  charge  attorney's 
and  counsel's  fees  prepared  for  trial.  That  a 
party  is  not  entitled  to  charge  for  entering  a 
bill  of  exceptions  on  the  record;  and  that  at- 
torneys' and  counsel's  fees,  attending  at  term 
to  hear  the  decision  of  the  court,  on  pronounc- 
ing judgment  on  a  case  made,  are  not  proper 
charges. 


Cited  in— 19  Wend.,  127. 


BAKER  v.  HUNT. 
Receipt  of  Money  by  Clerk. 
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The  clerk  is  not  authorized  to  receive  money  paid 
into  court,  without  rule. 


Citations— 2  T.  R., 
Tidd,  566. 


! ;  1  Sell.  Pr.,  18,  277,  278,  279 ;  1 


MOTION  that  clerk  pay  over  to  plaintiff 
money  received  by  him  of  the  defendant. 
The  defendant  in  this  cause,  without  obtaining 
a  rule  for  that  purpose,  paid  to  the  clerk  of 
this  court,  at  Utica,  $1,481,  in  satisfaction  of 
the  plaintiff's  demand.  The  clerk  received  the 
defendant's  check  for  the  amount,  but  declined 
giving  a  receipt  for  the  same,  until  further  ad- 
vised. In  the  course  of  a  day  or  two,  he  re- 
turned the  draft  to  the  defendant,  informing 
him  that  he  was  not  authorized  to  receive  the 
money,  without  a  rule  of  court  for  that  pur- 
pose. And  a  motion  was  now  made  by  the  at- 
torney for  the  plaintiff,  that  the  clerk  pay  the 
money  to  him. 

Mr.  Lockwood,  for  plaintiff. 

Mr.  8.  Beardsley,  contra. 

By  the  Court,  SAVAGE,  Ch.  J.  Themotionis 
denied,  with  costs.  The  clerk  had  no  right  to 
receive  the  money,  without  a  rule  of  court,  and 
acted  correctly  in  returning  it  to  the  defend- 
ant. See  2  T.  R.,  62  ;  1  Sell.  Pr.,  18,  277,  278, 
279  ;  1  Tidd,  566. 


Cited  in— 16  Minn.,  450. 
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STILES,  CLARK,  Tenant, 

v. 
JACKSON,  ex  dem.  WOOD. 

Ejectment — Right  of  Landlord  to  Defend. 

Where  the  lessor  of  the  plaintiff,  In  ejectment, 
claims  no  more  than  the  interest  of  the  tenant,  the 
landlord  is  not  entitled  to  be  admitted  to  defend. 

MOTION  by  landlord  to  be  let  in  to  defend 
in  an  action  of  ejectment.  A  default  was 
entered  during  the  last  vacation,  against  the 
tenant,  and  the  landlord  applies  to  be  let  in  to 
defend  upon  the  usual  affidavit  of  title;  which 
is  resisted  on  the  part  of  the  lessor  of  the  plaint- 
iff, on  the  ground  that  he  claims  to  recover  no 
more  than  the  interest  of  the  tenant  in  the 
premises,  subject  to  the  rights  of  the  landlord. 

Mr.  G.  C.  Bronson,  for  landlord. 
1O4*]    *Mr.  J.  A.  Cottier,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  The  lessor 
claims  nothing  inconsistent  with  the  rights  of 
the  landlord;  the  landlord  has,  therefore,  no 
interest  to  defend. 

The  motion  is  denied,  with  costs. 


PR1NDLE  v.  HARRIS,  &c. 

Taxation  of  Costs. 

Directions  In  the  taxation  of  costs,  on  a  plaint  in 
replevin. 

rpAXATION  of  costs.  For  the  service  of  a 
J.  plaint  in  replevin,  issued  from  the  C.  P., 
there  was  taxed  to  the  sheriff  the  following 
fees:  service  of  plaint  and  deliverance  of  prop- 
erty, $2.50;  mileage  to  serve  summons,  9  miles, 
T|u  on  two  defendants  residing  at  the  same 
place,  $1.08;  mileage  to  deliver  property , -j6^ ; 
service  of  summons  on  two  defendants,  ^fff  ; 
drawing  bond,  37i  cts.,  the  same  being  pre- 
pared by  the  plaintiff's  attorney,  The  correct- 
ness of  those  charges  was  submitted  to  the 
court. 

By  the  Court,  SAVAGE,  Ch.  J.  The  sheriff 
is  entitled  only  to  thirty  seven  and  a  half  cts. 
for  serving  the  summons,  and  nothing  for  the 
service  of  the  plaint,  as  distinct  from  the  sum- 
mons. He  is  entitled  to  his  actual  mileage  for 
service  of  summons  and  delivery  of  the  proper- 
ty, but  he  cannot  charge  double  mileage  for 
these  services,  nor  for  two  defendants,  when 
both  reside  at  the  same  place.  The  bond  is  a 
proper  charge. 


CLEAVELAND  v.  HUNTER  ET  AL. 

Practice  of  Referees— May  Open  Cause  for  Addi- 
tional Testimony. 

In  a  reference,  after  a  cause  has  been  submitted, 
and  the  referees  have  retired,  they  may  open  the 
cause,  and  adjourn  to  receive  further  testimony. 

MOTION  that  referees  report.  This  cause 
was  brought  to  a  hearing  before  the  ref- 
erees, during  the  present  term.  After  the  par- 
ties had  produced  their  testimony,  and  the 
cause  was  summed  up  by  counsel,  the  referees 
retired.  Subsequently,  they  called  the  parties 
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before  them,  and  informed  them  that  a  ques- 
tion, important  to  the  correct  decision  of  the 
cause,  was  left  in  doubt,  and  that  they  were 
desirous  to  hear  *further  testimony;  [*1O5 
and  proposed  to  adjourn  to  a  future  day,  so  as 
to  give  the  party  an  opportunity  to  introduce 
such  testimony.  The  plaintiff's  counsel  object- 
ed; notwithstanding  which,  the  referees  ad- 
journed to  a  day  in  the  ensuing  month,  and 
gave  notice  to  the  plaintiff's  attorney  that  they 
would  then  proceed  and  hear  further  proof. 
A  motion  was  now  made  by  the  plaintiff,  that 
the  referees  report  without  hearing  further 
proof,  or  show  cause,  &c. 

Mr.  J.  A.  Cottier,  for  the  plaintiff. 

Mr.  6.  C.  Branson,  for  the  defendant. 

By  the  Court,  SUTHERLAND,  «7.  It  is  a  mat  - 
ter  of  sound  discretion  with  the  referees,  to 
open  a  cause  after  it  has  been  submitted  to 
them,  for  the  purpose  of  hearing  further  tes- 
timony; and  it  is  to  be  presumed  that  they  will 
discreetly  exercise  such  discretion.  Here  an 
important  question  was  left  in  doubt,  in  their 
minds,  which  they  believed  could  be  dispelled 
by  further  proof;  they,  therefore,  did  right  in 
adjourning  the  cause,  to  give  the  party  an  op- 
portunity of  producing  further  testimony. 

The  motion  is  denied. 

Cited  in— 17  How.  Pr.,  462 ;  1  Abb.  Pr.,  147 ;  9  Abb. 
Pr.,  154.  n.;  3  E.  D.,  S.,  530. 


CURTISS  ads.  SEYMOUR. 

Bail  to  Sheriff— Relief. 

Bail  to  the  sheriff  are  entitled  to  relief  on  the 
usual  terms,  although  the  sheriff,  after  a  rule  for 
attachment,  for  not  bringing  in  the  body,  pays  the 
plaintiff's  demand. 

Citations— Col.  Cas.,  63;  Dunl.  Pr.,  196;  2  Saund., 
61,  n./;4T.  R.,  352. 

MOTION  to  stay  proceedings  on  bail-bond 
suit.  The  defendant  became  bail  to  the 
sheriff,  on  the  arrest  of  one  Jones  on  a  capias, 
returnable  at  the  last  May  Term.  Special  bail 
not  being  put  in,  the  sheriff  was  ruled  to  bring 
in  the  body,  or  show  cause,  on  the  first  day  of 
the  present  term,  why  an  attachment  should 
not  issue  against  him.  Not  showing  cause,  the 
rule  for  an  attachment  was  granted;  upon  be- 
ing notified  of  which,  he  gave  his  note  to  the 
plaintiff  in  the  original  action,  for  the  amount 
of  his  demands,  and  commenced  this  suit 
against  the  defendant,  on  the  bail-bond.  The 
defendant  now  applies  to  be  relieved,  on  the 
usual  terms  of  putting  in  special  bail  in  the 
original  action,  and  paying  the  costs  of  the 
*bail-bond  suit;  which  is  resisted  by  [*1O6 
the  sheriff,  on  the  ground  that  he  had  become 
legally  fixed  with  the  debt;  that,  after  a  rule 
for  attachment,  he  was  not  bound  to  wait 
further  proceedings  against  him,  but  had  the 
right  to  pay  the  debt,  and  seek  his  indemnity 
from  the  bail.  Collusion  between  the  sheriff 
and  the  plaintiff  in  the  original  action  was  de- 
nied. 

Mr.  J.  A.  Collier,  for  defendant. 

Mr.  G.  C.  Bronson,  for  plaintiff. 

By  the  Court,  SUTHERLAND,  J.  This  case 
presents  a  question  of  considerable  importance 
in  the  administration  of  justice.  The  sheriff, 
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on  learning  that  an  attachment  was  ordered 
against  him,  satisfies  the  claim  of  the  plaintiff, 
and  calls  on  the  bail  to  indemnify  him.  Had 
he  been  absolutely  fixed  with  the  payment  of 
the  debt,  this  court  would  not  have  interfered; 
but  he  was  not  so  charged.  On  being  brought 
in  on  the  attachment,  he  would  have  been  en- 
titled to  relief  himself,  and  shall  he  be  per- 
mitted, by  thus  voluntarily  assuming  a  debt, 
to  charge  the  bail?  It  would  be  monstrous, 
could  the  sheriff  thus  prevent  bail  from  re- 
lieving themselves  from  the  responsibility  of 
paying  the  debt.  There  has  been  no  delay  ; 
the  capias  in  the  original  action  was  returned 
at  the  last  term  ;  the  defendant  was  arrested  in 
the  suit  on  the  bail-bond,  during  the  present 
term,  and  he  applies  at  the  earliest  day.  Had 
the  plaintiff  taken  an  assignment  of  the  bail- 
bond,  and  sued  upon  it,  instead  of  the  sheriff 
suing  on  it  in  his  own  name,  it  would  have 
been  a  matter  of  course  to  have  relieved  the 
bail ;  and  why  should  the  voluntary  payment 
by  the  sheriff  impose  responsibilities  upon  the 
bail  which  otherwise  would  not  have  existed? 
Notwithstanding  that  collusion  is  denied,  the 
court  cannot  refrain  from  remarking,  that  this 
transaction  is  suspicious  on  its  face,  it  not 
being  usual  for  sheriffs  to  pay  debts  in  such 
cases.  The  practice  is  unjustifiable.  The  mo- 
tion of  the  defendant  is  granted.  See  Col.  Gas., 
63 ;  Dunl.  Pr.,  196  ;  2  Saund.,  61,  n,  f;  4  T. 
K,  352. 


1O7*J  *CROMELINES  ads.  BELDENS. 

Bail  for  Large  Amount — Less  than  Double  the 
Sum  Ordered,  Accepted. 

Where  there  is  an  order  to  hold  to  bail  in  a  large 
amount,  the  bail  will  be  permitted  to  justify  in  a 
reasonable  sum  beyond  the  amount  specified  in  the 
order.  Where  the  debt  sworn  to  w_as  $30,000,  and 
the  order  to  hold  to  bail  $45,000,  a  justification,  in 
the  aggregate  amounting  to  the  latter  sum,  by  two 
or  more  persons,  was  allowed  as  sufflcient.(o) 

MOTION  to  mitigate  bail  on  an  appeal  from 
an  order  of  the  Recorder  of  N.  Y.  The 
defendants  were  arrested  on  a  capias  contain- 
ing an  ac  etiam  clause  demanding  $60,000. 
They  applied  for  an  order  for  the  plaintiff  to 
show  cause  of  action,  which  he  did  to  the 
amount  of  $30,000.  The  Recorder  of  N.  Y. 
then  directed  bail  to  be  given  in  the  sum  of 
$45,000,  each  of  the  bail  to  justify  in  that 
amount,  making  in  the  aggregate  the  sum  of 
$90,000.  The  defendant  offered  bail  in  $35,- 
000,  which  was  refused.  An  application  is  now 
made  to  the  court  to  mitigate  the  bail  ordered 
by  the  recorder. 

Mr.  Collier,  for  the  defendants.  The  bail 
demanded  is  excessive.  According  to  the  prac- 
tice of  the  King's  Bench,  bail  can  be  required 
only  to  double  the  amount  sworn  to  ;  here,  by 
the  order  of  the  recorder,  it  would  be  to  treble 
the  amount.  In  ordinary  cases,  where  the 
debt  is  not  large,  to  ask  bail  in  double  the 
amount,  is  no  hardship  ;  but  when  a  debt  of 
$100,000  is  doubled,  and  bail  required  in  that 
amount,  it  becomes  oppressive.  The  object  of 

(a)  By  a  modern  rule  of  the  King's  Bench,  in  En- 
gland, where  the  sum  sworn  to  exceeds  £1,000,  it  is 
required  only  that  the  bail  should  justify  for  £1 000 
more;  R. M.,  51,  O,  3;  as  if  the  sum  sworn  to  be 
£1,500,  each  of  the  bail  must  justify  for  £2,500.  1 
Archb.  Pr.,  109. 
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bail  is  to  give  the  plaintiff  security  that  the  de- 
fendant will  be  forthcoming,  or  that  the  debt, 
interest  and  costs  will  be  paid.  This  object 
will  be  as  effectually  attained  by  requiring  the 
defendant  to  give  bail  in  $35,000,  being  $5, 000 
more  than  the  debt,  as  to  require  a  larger  sum. 
Mr.  Ulshoeffer,  for  plaintiff.  The  principle 
is,  that  bail  shall  be  given  in  double  the  amount 
ordered  ;  1  Tidd  Pr.,  226  ;  1  Dunl.  Pr.,  174  ; 
and  the  plaintiff  having  the  right  to  demand 
two  bail,  may  require  that  each  of  the  bail 
shall  justify  in  the  amount  ordered,  or  other- 
wise, though  nominally  having  *two,  [*1O8 
he  may  in  fact  have  but  one  bail.  In  ordinary 
cases,  the  practice  is  to  insert  double  the 
amount  of  the  plaintiff's  demand  in  the  capias, 
for  which  the  defendant  is  required  to  give 
bail ;  and  the  question  here  is,  whether  the  de- 
fendant shall  give  bail  in  double  the  amount 
specified  in  the  recorder's  order.  Such  is  the 
uniform  practice  in  all  the  courts  of  record  in 
the  City  of  N.  Y. 

By  the  Court,  SUTHERLAND,  J.  The  general 
rule  undoubtedly  is,  that  bail  must  justify  in 
double  the  amount  contained  in  the  writ,  or  in 
the  order  to  hold  to  bail,  if  an  order  has  been 
obtained ;  and  the  plaintiff  may  demand  two 
bail.  According  to  this  rule,  each  of  the  bail 
in  this  case  would  be  required  to  justify  in  the 
sum  of  $90,000.  Where  the  debt  is  large,  this 
rule  may  operate,  as  has  been  suggested,  op- 
pressively, and  it  is  the  duty  of  the  court  to 
see  that  in  the  enforcement  of  their  rules  op- 
pression be  avoided.  The  object  of  bail  is  the 
security  of  the  plaintiff,  and  when  that  is  at- 
tained, his  claims  are  satisfied.  The  debt  de- 
manded is  $30,000  ;  the  defendant  offers  bail 
in  $35,000 ;  and  though  the  court  admit  the 
general  rule  to  be  that  bail  must  be  given  in 
double  the  sum  demanded  or  ordered  ;  yet,  in 
cases  where  the  debt  is  enormously  large,  they 
will  exercise  the  discretion  that  belongs  to 
them,  and  direct  bail  to  be  given  in  such  sum 
as  they  deem  reasonable,  under  the  circum- 
stances of  the  case.  The  court,  therefore,  or- 
der, in  this  case,  that  the  bail  justify  by  two  or 
any  greater  number  of  persons,  in  the  amount 
of  $45,000  in  the  aggregate,  and  no  more ;  and 
that  the  order  of  the  recorder  be  modified  ac- 
cordingly. 
Explained-2  Hill,  379. 


ANONYMOUS. 

Attorney  and  Client — Client  has  no  Right  to  Con- 
trol Attorney  in  Due  and  Orderly  Conduct  of 
Suit. 

A  client  has  no  right  to  control  his  attorney  in  the 
due  and  orderly  conduct  of  a  suit.  An  attorney 
may  waive  a  default  in  certain  cases,  contrary  to 
the  instructions  of  his  client. 

ON  a  motion  to  set  aside  a  default  for  not 
pleading,  where  a  sufficient  excuse  was  of- 
fered entitling  the  party  to  be  let  in  *on  [*1O9 
payment  of  costs,  and  where  the  attorney  who 
had  obtained  the  default  declined  opening  it, 
on  the  ground  that  his  client  had  instructed 
him  not  to  waive  the  default,  the  court  ob- 
served that  such  instructions  were  no  excuse 
to  an  attorney.  The  client  has  no  right  to  con- 
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trol  him  in  the  due  and  orderly  conduct  of  the 
suit ;  that  if  the  case  was  of  such  a  nature  as 
that  there  could  be  no  doubt  in  the  mind  of 
the  attorney,  that  accord  ing  to  the  settled  rules 
of  practice  the  default  would  be  opened  by  the 
court  on  the  usual  terms,  it  was  his  duty,  when 
applied  to  for  that  purpose,  to  open  the  de- 
fault, any  directions  of  his  client  to  the  con- 
trary notwithstanding,  and  not  compel  the 
party  to  apply  to  the  court  for  relief. 

Doubted-34*Am.  Rep.,  727  (12  R.  I.,  550). 
Cited  in— 28  N.  Y.,  293 ;  3  Bos.,  405. 


MARSHALL  «.  DAVIS. 

Replevin— Action  Lies   Generally,  where  Tres- 
pass de  bonis  asportatis  can  be  Maintained — 
Witnesses — Competency  of. 

Replevin  will  not  lie  for  an  illegal  detention  of 
property,  where  the  party  comes  to  the  possession 
by  delivery  from  a  person  having  the  special  prop- 
erty. It  will  lie  in  all  cases  where  trespass  de  bonts 
ii»i'inrt<itix  can  be  maintained.  The  taking  of  prop- 
erty from  a  bailee  who  has  no  authority  to  dispose 
of  it,  is  unlawful  as  against  the  general  owner, 
though  the  person  receiving  the  property  is  igno- 
rant of  the  rights  of  the  owner,  and  innocent  of  any 
fraudulent  intent.  Trespass,"  however,  cannot  be 
maintained  in  such  case,  because  the  general  prop- 
erty in  the  goods  is  changed  by  the  delivery,  and 
there  is  no  such  a  taking  as  will  subject  the  party 
to  an  action  of  trespass.  The  remedy  is  by  action 
of  detinue  or  trover ;  and  if  trespass  will  not  lie,  re- 
plevin cannot  be  maintained.  The  wife  of  a  vendor 
of  a  chattel  is  a  competent  witness  in  an  action  by  a 
third  person  against  the  vendee,  where  the  interest 
of  the  vendor  is  neutralized. 

Citations— 7  Johns.,  143 ;  14  Johns..  87  ;  15  Johns., 
402;  19  Johns.,  31,  32 ;  20  Johns.,  467 ;  1  Tidd  Pr.,  7; 
1  Mason.  322 ;  5  Mass.,  284 ;  15  Mass.,  359 ;  16  Mass.,  147; 
1  R.  L.,  91 ;  Vin.  Abr.,  Trespass,  M.,  pi.  11. 

ERROR  from  the  Sullivan  C.  P.  Davis 
brought  an  action  of  replevin  against 
Marshall  for  the  taking  and  detaining  of  a 
horse.  The  defendant  pleaded  non  cepit  and 
property  in  himself.  The  cause  was  tried  at 
the  Sullivan  C.  P.  in  June,  1827.  The  plaint- 
iff proved,  that  shortly  after  Apr.,  1826,  he 
purchased  a  pair  of  horses  of  one  Gumaer,  and 
delivered  the  horse  in  question  in  this  cause, 
together  with  the  other  horse,  to  one  Peter 
Vermilyea,  to  use  for  their  keeping,  reserving 
to  himself  the  right  to  take  them  away  when- 
ever he  thought  proper ;  that  Vermilyea  ex- 
changed the  horse  in  question  with  the  defend- 
ant. It  was  admitted  that  the  use  of  the  horse, 
from  the  time  of  the  exchange  to  the  time  he 
was  delivered  on  the  plaint  in  replevin,  was 
1 1O*]  *worth  $5.  After  the  replevy,  the  de- 
fendant became  repossessed  of  the  horse  he  had 
given  Vermilyea  in  exchange  for  the  one  re- 
plevied.  Previous  to  the  commencement  of 
the  suit,  the  plaintiff  demanded  the  horse  of 
the  defendant,  who  refused  to  deliver  him  up. 
On  this  testimony,  the  defendant  moved  the 
court  that  the  plaintiff  be  nonsuited,  which 
motion  was  denied,  and  the  defendant  ex- 
cepted.  The  defendant  then  offered  to  prove 
by  the  wife  of  Peter  Vermilyea,  that  the  horses 
were  purchased  by  Vermilyea  of  Gumaer  ;  that 
the  plaintiff  was  security  to  Gumaer  for  the 
purchase  money,  and  had  given  permission  and 
authority  to  her  husband  to  sell  or  exchange 
the  horses.  The  plaintiff  objected  to  her  com- 
petency as  a  witness,  on  account  of  the  inter- 
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est  of  her  husband.  The  objection  was  sus- 
tained, and  the  defendant  again  excepted.  The 
jury  found  a  verdict  for  the  plaintiff.  A  writ 
of  error  was  brought  to  this  court,  and  the 
cause  was  submitted  at  the  last  term  on  writ- 
ten arguments. 

Mr.  A.  C.  Niven,  for  plaintiff  in  error.  The 
defendant  having  come  into  possession  of  the 
horse  by  contract,  there  was  no  tortious  or  un- 
lawful taking;  consequently,  replevin  was  not 
the  proper  action.  Morg.  Vade  Mecum,  70,  72; 
Selw.  N.  P.,  1110;  Gilb..  Replev.,  58;  Com. 
Dig.,  Replevin,  a;  1  Chit.  PI.,  118;  1  Esp.  N, 
P.,  216;  7  Johns.,  141;  20  Johns.,  467.  The 
witness  offered  was  competent.  The  husband's 
interest  in  the  question  was  neutralized.  The 
husband  might  have  been  sworn  as  a  witness; 
of  course  there  could  be  no  objection  to  the 
wife. 

Mr.  L.  Jenkins,  for  defendant.  Vermilyea 
had  no  interest  in  the  horse,  except  the  privi- 
lege of  using  him  whilst  the  plaintiff  thought 
proper  to  leave  him  in  his  care.  He  was  a  ten- 
ant at  will,  in  the  strictest  sense;  his  interest 
was  in  an  entire  subservience  to  that  of  the 
plaintiff.  The  plaintiff  had  a  right  to  reduce 
the  property  to  immediate  possession  at  any 
moment;  he  was,  therefore,  constructively  in 
possession,  and  might  maintain  either  trespass 
or  replevin  against  any  person  who  took  the 
horse.  20  Johns.,  465.  The  fact  of  the  defend- 
ant obtaining  possession  by  delivery,  cannot 
affect  the  *rights  of  the  plaintiff.  Tak-  [*1 1 1 
ing  the  horse,  with  a  knowledge  of  the  circum- 
stances which  the  jury  might  infer  in  this  case, 
was  an  unlawful  taking.  The  action  was  main- 
tainable for  the  unlawful  detention.  15  Mass., 
359;  16  Mass.,  147;  1  Chit.  PI.,  48;  2  Saund., 
47  b;  7  T.  R.,  12.  The  court  correctly  ex- 
cluded the  witness  offered.  The  record  of  re- 
covery in  this  case,  would  be  conclusive  evi- 
dence against  the  husband  of  the  witness  in  an 
action  by  the  defendant,  on  the  implied  war- 
ranty of  title.  1  Johns.,  517;  6  Johns.,  5  and 
533;  2  Johns.,  394;  1  Johns.  Cas.,  163;  2  Johns. 
Gas.,  314. 

By  the  Court,  SAVAGE,  Ch.  J.  The  questions 
in  this  case  are:  1.  Whether,  on  the  plaintiff's 
own  showing,  the  action  of  replevin  can  be 
maintained;  and  2.  Whether  Mrs.  Vermilyea 
was  a  competent  witness. 

1.  The  old  authorities  (says  Van  Ness,  J.,  in 
Pangburn  v.  Patridge,  7  Johns.,  143)  are,  that 
replevin  lies  for  goods  taken  tortiously,  or  by 
a  trespasser;  and  that  the  party  injured  may 
have  replevin  or  trespass  at  his  election.  To 
maintain  this  position,  the  year  books  and  sev- 
eral ancient  and  modern  authorities  are  cited. 
In  Thompson  v.  Button,  14  Johns..  87,  Ch.  J. 
Thompson  says:  "The  utmost  extent  to  which 
the  case  of  Pangburn  v.  Patridge  can  be  car- 
ried, is,  to  permit  replevin  to  lie  where  an  ac- 
tion of  trespass  might  be  brought."  Gardner 
v.  Campbell,  15  Johns.,  402,  was  an  action  of 
replevin,  in  which  the  defendant  justified  un- 
der an  execution,  and  to  which  the  plaintiff 
pleaded  pleas  of  payment  and  satisfaction.  To 
these  pleas  there  was  a  demurrer  and  joinder. 
Spencer,  J.,  in  delivering  the  opinion  of  the 
court,  says:  "The  first  objection  to  the.  pleas 
is,  that  they  admit  the  original  caption  to  be 
lawful,  and  where  that  is  the  case  replevin 
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•does  not  lie."  In  concluding  his  opinion,  he 
-again  remarks:  "The  goods  were  lawfully 
taken  by  the  defendant,  and  replevin  is  not  the 
appropriate  remedy."  In  Milh  v.  Martin,  19 
Johns.,  31,  32,  Platt,  J.,  and  Spencer,  Ch.  J., 
repeat  the  doctrine,  that  where  the  taking  was 
tortious,  and  for  which  trespass  would  lie, 
there  replevin  would  also  lie.  In  Clarkv.Skin- 
1 1  2*]  ner,  20  *Johns.,  467,  Mr.  Justice  Platt 
reiterates  the  same  doctrine,  and  applies  it  to 
the  case  of  taking  not  only  from  the  actual  but 
constructive  possession  of  the  plaintiff;  and 
contends  that  the  true  rule  is,  that  replevin 
will  lie  where  trespass  will.  This  is  undoubt- 
edly the  correct  rule,  that  replevin  will  lie  in 
all  cases  where  trespass  de  bonis  asportatis  can 
be  maintained.  And  in  trespass,  it  is  well  set- 
tled, that  the  plaintiff  must  have  either  actual 
possession,  or  property  and  constructive  pos- 
session, by  which  is  meant,  the  right  to  redeem 
the  article  to  his  possession  at  pleasure.  Ac- 
cording to  the  testimony  in  this  case,  the  plaint- 
iff was  the  general  owner  of  the  horse  in  ques- 
tion, and  had  the  constructive  possession — he 
had  a  right  to  take  actual  possession  at  any 
moment  when  it  was  his  pleasure  to  do  so. 

The  next  inquiry  is,  whether  the  taking  by 
the  defendant  was  unlawful,  or,  in  the  lan- 
guage of  the  law,  tortious.  Vermilyea  was  not 
the  servant  of  the  plaintiff.  He  was  bailee  ; 
he  kept  the  horses  for  the  plaintiff,  and  had  the 
use  of  them  to  pay  for  their  keeping.  He  had 
no  authority  to  sell  or  exchange  the  horses. 
He,  however,  had  the  actual  possession  and, 
for  aught  appearing  in  the  case,  the  defend- 
ant believed  him  to  be  the  owner.  The  de- 
fendant took  the  horse,  by  delivery  of  Ver- 
milyea, professing  to  be  the  owner,  and  to 
have  the  right  of  disposing  of  them.  The  tak- 
ing was,  in  fact,  without  authority,  as  Vermil- 
yea had  no  authority  to  dispose  of  the  horse, 
^ind  was,  therefore,  unlawful.  That  the  de- 
fendant was  ignorant  of  the  plaintiff's  rights 
and,  therefore,  innocent  of  any  fraudulent  in- 
tent, does  not  alter  the  rights  or  liabilities  of 
the  parties  in  relation  to  each  other.  Mr.  Tidd, 
in  his  Division  of  Actions,  says,  replevin  lies 
to  recover  damages  for  an  immediate  wrong, 
without  force,  in  taking  away  and  detaining 
Battle  or  goods  ;  and  answers  to  the  action  of 
trespass  de  bonis  asportatis.  Trespass  m  et  armis 
lies  to  recover  damages  for  immediate  wrongs, 
accompanied  with  force.  1  Tidd  Pr.,  7.  In 
the  case  of  Mearey  v.  Head,  1  Mas.,  322,  Mr. 
•Justice  Story  says:  "  At  common  law  a  writ 
of  replevin  never  lies  unless  there  has  been  a 
tortious  taking,  either  originally  or  by  con- 
struction of  law,  by  some  act,  which  makes 
the  party  a  trespasser  ab  initio.  In  case  of  the 
1 13*]  *bailraent,  or  rightful  possession  of  the 
property,  replevin  is  certainly  not  the  proper 
remedy  at  common  law  ;  but  detinue  or  trover 
lies  in  such  case,  where  there  is  an  unjustifi- 
able detention  or  conversion."  He  further 
adds:  "  Non  cepit  puts  in  issue  the  facts  of  an 
actual  taking ;  and  unless  there  be  a  wrong- 
ful taking  from  the  possession  of  another,  it  is 
not  a  taking  within  the  issue."  These  remarks 
were  made  in  an  action  of  replevin.  The 
plaintiff  was  the  owner  of  the  goods  in  ques- 
tion, and  had  consigned  them  to  one  Green 
for  sale.  Green  deposited  them  in  the  store  of 
the  defendant  for  safe  keeping.  Green  failed, 
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and  a  creditor  of  his  sued  the  defendant  as 
trustee  of  Green.  The  defendant  refused  to 
deliver  them  to  the  plaintiff  on  demand,  and 
on  suit  being  brought,  pleaded  property  in 
Green.  The  learned  judge  further  remarks, 
that  under  the  circumstances  of  that  case,  if 
the  issue  had  been  non  cepit,  it  must  have  been 
found  for  the  defendant,  for  he  never  took  the 
goods,  in  any  legal  sense,  from  the  possession, 
of  another.  He  received  them  on  storage,  and 
the  delivery  to  him  was  a  lawful  delivery  upon 
a  bailment  for  safe  keeping.  Non  cepit  put  in 
issue  the  fact  of  an  actual  taking  ;  and  unless 
there  be  a  wrongful  taking  from  the  posses- 
sion of  another,  it  is  not  a  taking  within  the 
issue.  A  wrongful  detainer,  after  a  lawful 
taking,  is  not  equivalent  to  a  wrongful  original 
taking. 

The  doctrine  of  the  Supreme  Court  of  Mass, 
is  more  liberal  in  favor  of  the  action.  Par- 
sons, Ch.  J.,  says,  in  Ilsley  v.  Stubbs,  5  Mass., 
284,  as  a  general  principle,  the  owner  of  a  chat- 
tie  may  take  it  by  replevin  from  any  person 
whose  possession  is  unlawful,  unless  it  is  in 
the  custody  of  the  law,  or  unless  it  has  been 
taken  by  replevin  from  him,  by  the  party  in 
possession.  In  Badger  v.  Phinney,  15  Mass., 
359,  it  was  held  that  replevin  lies  for  goods 
unlawfully  detained,  though  there  was  no 
tortious  taking.  In  that  case,  the  goods  re- 
plevied  were  sold  by  the  plaintiff  to  the  defend- 
ant's intestate,  an  infant ;  and  on  this  refusal 
to  pay,  on  the  ground  of  infancy,  the  plaintiff 
demanded  the  goods.  The  defendant  refus- 
ing to  give  them  up,  replevin  was  brought, 
and  it  was  held  that  this  action  lies,  where  the 
*goods  are  wrongfully  detained,  though  [*  1 1 4 
the  original  taking  was  lawful.  This  decision 
was  made  in  Mar.,  1819,  and  seems  not  to  have 
been  satisfactory  to  the  bar  ;  and  in  Septem- 
ber, of  the  same  year,  the  question  was  again 
raised,  and  argued  at  length  in  Baker  v.  Fales, 
16  Mass.,  147.  But  the  court  adhered  to  their 
former  decision,  and  Putnam,  /.,  in  a  very 
able  and  learned  argument,  supports  the  pro- 
priety of  their  former  adjudication  on  the 
same  point.  Were  the  question  new  in  this 
court,  I  should  be  strongly  inclined  to  hold 
the  doctrine  of  the  Mass,  court  correct,  par- 
ticularly under  our  Statute  to  Prevent  Abuses 
and  Delays  in  Actions  of  Replevin,  1  R.  L., 
91,  by  which  it  is  enacted,  "  that  if  beasts,  or 
goods,  or  chattels  of  any  person,  at  any  time 
hereafter,  be  taken  and  wrongfully  detained, 
the  sheriff,  by  writ  of  replevin,  or  upon  com- 
plaint without  writ,  shall  cause  the  same  to  be 
replevied."  But  the  question  here  seems  to 
have  been  considered  purely  a  common  law 
question,  and  that  as  such,  replevin  is  not  the 
appropriate  remedy,  where  the  goods  were 
legally  taken  but  illegally  withheld,  as  in  the 
case  of  Gardner  v.  Campbell.  The  decisions 
in  this  court  place  replevin  on  the  same  ground 
with  trespass. 

The  title  of  the  plaintiff  was,  no  doubt,  suf- 
ficient to  maintain  trespass,  and  it  becomes  im- 
portant to  inquire,  whether  the  taking  by  the 
defendant  was  such  as  to  subject  him  to  this 
action.  I  have  not  found  any  adjudged  case 
in  point ;  but  in  Bac.  Abr.,  Trespass,  C,  2,  it  is 
laid  down  as  law,  if  the  goods  of  J.  S.,  which 
were  bailed  to  J.  N.  are  taken  from,  or  injured 
in  the  hands  of  J.  N.  by  a  stranger,  J.  S.  in 
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whom  the  general  property  still  remains,  may 
maintain  an  action  of  trespass.  But  if  the 
bailee  of  goods  have  delivered  them  to  a  stran- 
ger, the  bailor  cannot  maintain  this  action,  be- 
cause the  general  property  in  the  goods  is 
changed,  by  the  delivery  of  a  person  who  had 
a  special  property  therein.  So  in  Vin.  Abr., 
Trespass,  M,  pi.  11,  if  I  bail  goods  to  a  man 
who  gives  or  sells  them  to  a  stranger,  and  the 
stranger  takes  them  without  delivery,  I  shall 
have  trespass  ;  for,  by  the  gift  or  sale,  the 
property  is  not  changed,  but  by  the  taking  ; 
but  if  the  bailee  delivers  them  to  the  stranger, 
1 1 5*J  I  shall  not  have  trespass.  It  *seems, 
therefore,  there  was  technically  no  taking  of 
the  property  to  subject  the  defendant  to  the 
action  of  trespass,  he  having  obtained  posses- 
sion by  delivery,  from  a  person  having  a  spe- 
cial property  therein  ;  of  course,  replevin  is  not 
the  proper  remedy,  but  detinue  or  trover. 

2.  On  the  second  point  I  think  the  court 
erred  also.  Vermilyea's  interest  was  neutral- 
ized. If  the  plaintiff  recovered,  the  defendant 
had  his  remedy  against  Vermilyea.  If  the 
plaintiff  failed  in  this  suit,  then  he  had  his  ac- 
tion against  Vermilyea.  So  that,  let  the  decis- 
ion be  either  way,  Vermilyea  was  responsible 
for  the  value  of  the  horse.  His  wife  was  a  com- 
petent witness,  as  he  would  have  been  if  offered. 

Judgment  reversed;  venire  de  novo  to  Sullivan 
C.P. 

Cited  In— 2  Wend.,  478 ;  3  Wend.,  281 ;  12  Wend., 
32;  16  Wend.,  359,  570;  19  Wend.,  435;  21  Wend.,  85, 
207 ;  23  Wend.,  374 ;  3  Hill,  aw ;  5  Den.,  186 ;  3  N.  Y., 
508;  10  N.  Y.,  577;  34  N.  Y.,  466;  2  Barb.,  176:  40 
Barb.,  405 ;  2  Sand.,  64 ;  10  Bank.  Keg..  466 ;  27  Wis., 
681 ;  20  Am.  Dec.,  696 ;  34  Am.  Dec.,  215. 


BROWN,  Sheriff  of  YATES,  v.  GENUNG. 

Action  of  Debt  for  Escape  against  Shei-iff—Lies 
Only  for  Escape  from  Imprisonment  on  Exe- 
cution from  Court  of  Record — Justice  Court, 
not  Court  of  Record — Remedy. 

An  action  of  debt  for  an  escape  against  a  sheriff, 
lies  only  where  the  escape  is  from  imprisonment  on 
an  execution  issued  from  a  court  of  record. 

A  justice's  court  is  not  a  court  of  record.  For  an 
escape  from  imprisonment  on  a  justice's  execution, 
the  remedy  is  case.  Whether  the  omission  to  issue 
a  venire  in  a  civil  case  is  not  within  the  spirit  and 
policy  of  the  Statute  of  Jeofails,  quaere, 

Citations— 1  Cai.,  583 :  18  Johns.,  212 ;  1  R.  L.,  328, 
339.  395,  425;  14  Johns.,  255 ;  6  Johns.,  270;  9  Johns., 
369. 

ERROR  from  the  Yates  C.  P.  Genung 
brought  an  action  of  debt  against  Brown, 
Sheriff  of  Yates,  before  a  justice  of  the  peace, 
for  the  escape  of  a  debtor  from  the  limits  of 
the  jail,  who  had  been  committed  on  a  jus- 
tice's execution,  and  recovered  judgment.  The 
defendant  appealed  to  the  C.  P.,  where  the 
plaintiff  again  recovered  judgment.upon  which 
a  writ  of  error  was  sued  out  to  this  court. 
The  plaintiff  in  error  assigned  a  variety  of 
errors,  two  of  which  only  are  noticed  by  the 
court,  viz. :  that  there  was  no  venire  issued  or 
filed  in  the  C.  P. ;  and  that  an  action  of  debt 
will  not  lie  against  a  sheriff  for  the  escape  of 
a  prisoner  committed  on  an  execution  on  a 
justice's  judgment.  Diminution  of  record  was 
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alleged,  a  certiorari  issued,  and  the  fact  re- 
turned that  there  was  no  venire  on  file.  The 
cause  was  submitted  on  written  arguments. 

Mr.  J.  A.  Spencer,  for  plaintiff  in  error. 
Though  the  Statute  of  Jeofails  might  cure  a 
defective  venire,  a  wrong  direction,  of  the  want 
of  an  award  of  venire,  it  will  not  cure  the  want 
of  the  process  itself.  3  Cai.,  151.  This  ob- 
jection might  *have  been  obviated  by  [*1 16 
an  application  to  the  court  below,  who  would 
have  permitted  the  filing  of  a  venire  nunc  pro- 
tune  on  payment  of  costs.  1  Cai.,  584.  But 
it  is  now  too  late. 

The  action  of  debt  against  the  sheriff,  for 
the  escape  of  a  prisoner,  is  a  statute  remedy, 
and  is  limited  to  cases  where  the  debtor  is  con- 
fined to  execution  issuing  from  a  court  of  rec- 
ord. 1  R.  L.,  425.  The  plaintiff  in  this  case, 
therefore,  is  entitled  only  to  his  common  law 
remedies,  which  are  assumpsit  when  the  money 
is  collected,  and  case  when  it  is  lost  by  the 
negligence  of  the  sheriff.  15  Johns. ,  255  ;  6- 
Johns.,  270.  The  statute  prescribing  the  duty 
of  sheriffs  in  reference  to  debtors  committed 
on  justices'  executions,  Stat.  vol.  6,  ch.  288, 
passed  Apr.  12,  1824,  gives  no  penalty  for  neg- 
lect of  duty. 

The  case  in  9  Johns.,  369,  should  not  be  con- 
sidered as  settling  the  law  of  this  case.  It  was 
there  holden,  it  is  true,  that  a  justice  of  the 
peace  had  jurisdiction  of  an  action  for  an  es- 
cape ;  but  the  question  presented  here  was  not 
discussed  by  counsel  or  adjudged  by  the  court. 

It  is  admitted  that  it  does  not  expressly  ap- 
pear that  the  person  who  escaped  was  commit- 
ted on  a  justice's  execution  ;  it  is,  however, 
plainly  inferrible.  But  if  not  so,  the  judgment 
is  erroneous,  because  it  does  not  affirmatively 
appear  that  the  execution  issued  from  a  court 
of  record.  This  objection  is  available  on  de- 
murrer, in  arrest,  or  on  writ  of  error. 

Mr.  T.  J.  Nevins,  for  defendant,  relied  upon 
the  Statute  of  Jeofails,  the  decision  of  thi* 
court  in  Jennings  v.  Webster,  7  Cow.,  256,  and 
the  general  provisions  of  the  Act  for  the  Better 
and  More  Speedy  Recovery  of  Debts  of  the 
Value  of  Fifty  Dollars,  Stat.  vol.  6,  ch.  288, 
sec.  38,  for  the  support  of  the  judgment. 

By  the  Court,  SUTHERLAND,  J.  This  was  an 
action  of  debt  against  the  sheriff  of  Yates  Co., 
for  the  escape  of  one  Randall  from  the  limits, 
when  committed  (as  is  alleged)  upon  a  justice's- 
execution.  The  plaintiff  below  recovered, and 
the  sheriff  appealed  to  the  Court  of  C.  P., 
where  the  plaintiff  again  recovered;  and  from 
that  court  it  is  now  brought  here  by  writ  of 
error. 

*Two  errors  are  assigned  :  1.  That  [*1 17 
there  was  no  venire  issued  or  filed  in  this  cause. 
2.  That  an  action  of  debt  will  not  lie  against  a 
sheriff  for  an  escape  of  a  prisoner  committed 
upon  a  justice's  execution. 

I.  As  to  the  venire,  the  fact  that  there  was- 
no  venire  filed  in  the  cause,  is  established  by 
the  return  made  by  the  court  below  to  a  certi- 
orari issued  in  the  cause.  There  is  a  regular 
award  of  a  venire  upon  the  record,  and  the 
question  is.  whether  the  omission  to  issue  it,  is 
ground  for  reversing  the  judgment. 

In  Livingston  v.  Rogers,  1  Cai.,  583,  it  was- 
held  that  the  want  of  an  award  of  venire 
upon  the  record,  was  ground  for  arresting  the- 
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judgment.  In  People  v.  M'Kay,  18  Johns. ,  212, 
the  prisoner  had  been  convicted  of  murder 
without  a  venire  having  been  returned  and  filed 
— the  paper  purporting  to  be  a  venire  not  hav- 
ing been  sealed.  It  was  held  to  be  error,  and 
the  judgment  was  arrested.  It  was  conceded 
in  that  case,  that  since  our  Statute  for  Regu- 
lating Trials  of  Issues,  and  for  Returning  Able 
and  Sufficient  Jurors,  1  R.  L.,  328,  there  seemed 
to  be  very  little  use  in  the  venire.  But  still,  as 
at  common  law,  the  sheriff  could  not  summon 
a  jury  without  a  venire,  and  as  upon  a  fair  con- 
struction of  our  statute  upon  the  subject,  1  R. 
L.,  328,  339,  sec.  16,  it  did  not  appear  to  be  the 
intention  of  the  Legislature  to  supersede  the 
use  of  it,  the  court  held,  that  in  a  criminal 
case  like  that  before  them,  affecting  life,  they 
were  not  authorized  to  dispense  with  it,  and 
accordingly  arrested  the  judgment.  But  if  the 
venire  is  a  mere  matter  of  form,  is  not  the 
omission  to  issue  it  in  a  civil  case  within  the 
spirit  and  policy  of  the  Statute  of  Jeofails,  and 
cured  by  it? 

II.  Will  an  action  of  debt  lie  in  such  a  case? 
It  is  contended  that,  at  common  law,  the  only 
remedy  where  there  was  an  escape  was  by  an 
action  on  the  case,  where  the  measures  of  dam- 
ages is  open  to  the  investigation  of  the  jury  ; 
whereas  in  an  action  of  debt,  the  whole  judg- 
ment is  to  be  recovered  or  nothing.  Thomas  v. 
Weed,  14  Johns.,  255  ;  Van  Slyckv.  Hogeboom, 
6  Johns.,  270.  The  action  of  debt  against  the 
sheriff  for  an  escape,  is  given  by  the  19th  sec- 
tion of  the  Act  Concerning  Sheriffs,  &c.,  1  R. 
1 18*]  L.,  *425.  That  section  provides,  "  that 
every  person  who  shall  be  arrested  by  virtue 
of  any  writ  of  execution  to  be  issued  from  any 
court  of  record  against  his  or  her  body,  &c., 
shall  be  safely  kept  in  prison  until  such  person 
shall  satisfy  such  debt  or  damages  ;  and  if  any 
sheriff  shall  permit  any  such  person  so  arrested 
or  committed,  to  go  out  of  prison  or  be  at 
large,  he  shall  thereby  become  answerable  to 
such  plaintiff  or  party  for  the  debt  or  damages, 
for  which  such  person  was  arrested  or  com- 
mitted, and  the  plaintiff  or  party  may  recover 
the  same  with  costs,  by  action  of  debt  against 
such  sheriff."  The  phraseology  of  the  section 
is  very  explicit ;  it  gives  the  action  of  debt, 
only  where  the  escape  is  from  imprisonment 
on  an  execution  issued  from  a  court  of  record. 
This  remedy  is  in  the  nature  of  a  penalty  against 
the  sheriff  for  negligence,  as  the  action  of  debt 
given  by  the  13th  section  of  the  $25  Act.against 
a  constable  for  not  levying  an  execution,  1  R. 
L.,  895,  was  held  to  be,  in  Thomasv.  Weed,  14 
Johns.,  255,  and  it  was  there  held  that  the 
remedy  was  not  to  be  extended  beyond  the  let- 
ter of  the  statute. 

The  Act  making  it  the  duty  of  the  sheriff  to 
keep  defendants  committed  upon  justices'  exe- 
cutions, prescribes  no  penalty  for  a  violation 
of  such  duty ;  it,  therefore,  leaves  the  party 
injured  to  his  common  law  remedy  by  an  ac- 
tion on  the  case,  where  he  will  recover  what 
he  has  actually  lost,  and  no  more.  In  Jansen 
v.  Stoutenbergh,  9,  Johns.,  369,  it  was  held  that 
an  action  of  debt  for  an  escape  against  a  sheriff, 
was  cognizable  in  a  justice's  court.  It  appears 
from  the  report  of  that  case,  that  the  escape 
was  from  a  commitment  upon  a  justice's  exe- 
cution ;  but  the  point  was  not  raised  by  the 
counsel  or  adverted  to  by  the  court.  The  ac- 
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tion,  therefore,  cannot  be  considered  as  sanc- 
tioned by  it.  A  justice's  court  is  not  a  court 
of  record. 

lam,  therefore,  of  opinion  that  on  this  ground 
the  judgment  below  ought  to  be  reversed. 
Cited  in— 3  Wend.,  262 ;  62  N.  Y.,  209;  6  How.  Pr.,  76. 


*E.   SCHERMERHORN.   Surviving  [*119 
Ex'x  of  CORNELIUS  SCHERMERHORN, 

v. 

CORNELIUS  I.  SCHERMERHORN,  JOHN 
I.  SCHERMERHORN,  JOHN  I.  VAN 
ALSTYNE,  ISAAC  JESUP  AND  H.  H. 
HICKCOX. 

Evidence — Entry*  in  Account  Book,  Inadmissi- 
ble to  Establish  Facts  in  Favor  of  Those  Mak- 
ing Such  Entries —  Witnesses — Party  to  Record, 
Incompetent — One  of  Several  Makers  of  Prom- 
issory Note,  Discharged  as  an  Insolvent — 
Partnership — Power  of  One  Partner  to  Bind 
Firm. 

An  entry  in  the  account  books  of  a  mercantile 
firm,  who,  with  others,  are  joint  makers  of  a  prom- 
issory note,  that  they  are  the  principals,  and  the 
others  the  sureties,  is  not  admissible  in  evidence,  in 
an  action  by  the  holder  of  the  note.  Such  evidence 
is  only  received,  when  its  operation  is  against  the 
party  making  the  entry,  as  between  him  and  the 
party  with  whom  he  is  litigating.  One  of  several 
makers  of  a  promissory  note,  discharged  as  an  in- 
solvent debtor,  his  discharge,  unimpeached,  and 
himself  released  from  all  liability  by  the  joint  mak- 
ers of  the  note,  has  no  interest  in  a  suit  commenced 
on  such  note ;  yet  being  a  party  on  the  record,  is  in- 
competent as  a  witness,  although  the  jury  pass 
upon  his  liability,  and  find  a  verdict  in  his  favor.  In 
cases  of  torts,  wnere  no  evidence  has  been  produced 
against  one  of  several  defendants,  a  verdict  may  be 
taken  in  his  favor,  and  he  admitted  as  a  witness  for 
his  co-defendants.  So  a  party  in  a  cause  is  allowed 
to  prove  the  loss  of  a  written  instrument.  Beyond 
these  cases,  the  rule,  both  in  England  and  here,  is  to 
exclude  a  party  as  a  witness.  And  wiiere,  on  a  trial 
in  an  action  of  assumpsit,  on  a  promissory  note 
against  several  defendants, the  jury  were  instructed 
to  pass  upon  the  liability  of  one  of  the  defendants, 
and  a  verdict  was  rendered  in  his  favor,  and  he 
thereupon  admitted  as  a  witness  to  testify  for  his 
co-defendants,  which  produced  a  verdict  in  their 
favor  also,  the  verdict  was  set  aside,  and  a  new  trial 
ordered.  . 

Ctations— 19  Johns.,  154 ;  17  Johns.,  182 ;  14  Johns., 
122;  15  Johns.,  223;  16  Johns.,  193;  3  Binn.,  306;  g 
Esp.,  25 ;  3  Camp.,  283 ;  1  Taunt.,  378. 


NOTE.— Partnership— Power  of  one  partner  to  bind 
the  firm,  as  surety  of  third  party. 

One  partner  cannot  bind  the  firm  as  surety,  guar- 
antor or  indorser,  for  the  accommodation  of  a  third 
party,  without  special  authority,  unless  such  au- 
thority can  be  implied  from  the  nature  of  the  part- 
nership business.  See  Foot  v.  Sabin,  19  Johns.,  154, 
note ;  Langan  v.  Hewett,  21  Miss.,  122 ;  Rolston  v. 
Click,  1  Stew.,  526 ;  Mayberry  v.  Barniton,  2  Harr., 
24;  Selden  v.  Bank  of  Commerce,  3  Minn..  166;  Davis 
v.  Blackwell,  5  Bradw.,  32;  Brettel  v.  Williams,  4 
Ex.,  623;  Hasleham,  5  Q.  B.,  833;  Duncan  v.  Lowndes, 
3  Camp.,  487 :  Crawford  v.  Stirling,  4  Esp.,  207. 

Where  a  partner  has  express  authority  to  thus  bind 
the  firm,  or  where  such  authority  may  be  implied 
from,  the  nature  of  the  partnership  business,  or 

here  the  firm  subsequently  ratines  the  act  of  one 
of  its  members,  the  firm  will  be  bound.  Butter  v. 
Stocking,  8  N.  Y.,  408;  Early  v.  Reed,  6  Hill,  12;  First 
Nat'l  Bank  v.  Carpenter,  41  Iowa,  518;  Pahlman  v. 
Taylor,  75  111.,  629;  Sandilands  v.  Marsh,  2  B.  &  A.,  673. 

See,  generally,  on  the  power  of  one  partner  to  bind 
his  firm,  Hackley  v.  Patrick,  3  Johns.,  536,  note ; 
Bruen  v.  Marquand,  17  Johns.,  58.  note ;  Sanford  v. 
Mickles,  4  Johns.,  224,  note;  Baker  v.  Stackpoole,  9 
Cow.,  420,  note,  and  other  notes  there  cited. 
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fPHIS  was  an  action  of  assumpsit  on  a  prom- 
J.  issory  note,  given  by  the  defendants  to  the 
testator,  for  the  sum  of  $860,  bearing  date  Apr. 
28,  1818,  payable  in  one  year.  The  defendants 
plead  ihe  general  issue,  and  the  Statute  of 
Limitations  ;  and  two  of  the  defendants,  Jesup 
and  Hickcox,  also  gave  notice  of  discharges 
obtained  by  them  as  insolvent  debtors,  under 
the  Two  Third  Act.  Issue  was  joined  upon 
t*he  second  plea,  and  the  cause  was  tried  at  the 
Albany  Circuit,  in  Feb.  1827,  before  the  Hon. 
William  A.  Duer,  Circuit  J. 

The  note  produced  at  the  trial  had  the  sig- 
nature of  Jesup  and  of  Hickcox,  and  the  part- 
nership name  of  "  Schermerhorns  and  Van 
Alstyne  "  subscribed  to  it.  A  witness  proved 
the  handwriting  of  Jesup  and  Hickcox,  and 
that  the  partnership  name  of  Schermerhorns 
and  Van  Alstine  was  in  the  handwriting  of 
Van  Alstine,  one  of  the  defendants,  who,  at 
the  date  of  the  note,  was  a  member  of  a  mer- 
cantile firm,  composed  of  himself,  Cornelius 
I.  Schermerhorn,  and  John  I.  Schermerhorn, 
who  transacted  their  business  under  the  above 
partnership  name.  An  acknowledgment  of 
the  existence  of  the  debt  by  J.  I.  Schermerhorn 
and  Van  Alstyne,  July  26,  1820,  and  the  com- 
mencement of  this  suit  July  17,  1826,  was 
shown,  and  the  plaintiff  rested. 
12O*]  *On  the  part  of  the  defendants,  the 
discharges  of  Jesup  and  Hickcox,  as  insolvent 
debtors,  granted  in  Oct.,  1817,  were  produced 
and  read  ;  when  the  defendants  offered  in  evi- 
dence the  books  of  entries  of  Jesup  and  Hick- 
cox (who,  it  was  shown,  had  commenced  busi- 
ness together  as  merchants,  shortly  after  the 
date  of  the  note  declared  on),  for  the  purpose 
of  showing  an  entry  in  the  same,  relative  to 
the  note  in  question;  to  the  admission  of  which 
books  in  evidence,  the  plaintiff's  counsel  ex- 
cepted.  They  were,  however,  admitted  by  the 
judge,  on  the  ground  that  entries  made  by  the 
defendants  in  their  books,  simultaneously  with 
the  transaction,  were  proper  evidence  to  go  to 
the  jury,  to  enable  them  to  determine  the  pur- 
pose for  which  the  note  was  given.  From  the 
books,  it  appeared  that  May  1, 1814,  Jesup  and 
Hickcox  credited  the  testator  their  note  Apr. 
23,  1814,  for  $360,  and  charged  him  with  inter- 
est paid  on  the  same,  in  1815  and  1816. 

A  release  to  Jesup  and  Hickcox  was  then 
produced  and  proved,  from  three  other  de- 
fendants, releasing  them  from  all  liability,  on 
account  of  the  other  defendants  having  become 
sureties  for  them,  and  from  all  claims  that 
might  arise  out  of  the  prosecution  of  this  suit ; 
and  His  Honor,  the  circuit  judge,  was  applied 
to  by  the  defendants'  counsel,  to  direct  the  jury 
to  acquit  Jesup,  one  of  the  defendants,  so  that 
the  other  defendants  might  have  the  benefit  of 
his  testimony  in  this  cause.  The  judge  decided, 
though  objected  to  by  the  plaintiff,  that  the 
jury  might  pass  upon  the  case  of  Jesup,  and 
accordingly  directed  them  so  to  do, who  found 
a  verdict  in  favor  of  Jesup;  whereupon  he  was 
sworn  as  a  witness,  notwithstanding  the  objec- 
tion of  the  plaintiff's  counsel, and  testified  that 
the  note  in  question  was  given  for  money  lent 
to  him  and  his  partner,  for  their  exclusive  ben- 
efit. There  was  an  attempt  to  impeach  the  dis- 
charge of  Jesup  ;  but  as  the  new  trial  in  this 
case  is  granted  on  other  grounds,  it  is  deemed 
unnecessary  to  state  the  evidence  on  this  point. 
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The  jury  found  a  verdict  for  the  defendants. 
A  case  was  made,  to  move  to  set  aside  the  ver- 
dict, and  for  a  new  trial. 

*Mr.  J.  Koon,  for  plaintiff.  The  ad-[*121 
mission  of  the  books  of  Jesup  and  Hickcox 
was  improper.  An  entry  by  a  defendant  in 
his  own  books,  without  the  privity  of  the  plaint- 
iff, is  not  admissible  evidence  againt  the  plaint- 
iff, although  he  may  be  against  the  interest  of 
the  defendant,  as  in  this  case;  Jesup  and  Hick- 
cox charging  themselves  as  the  princpal  debt- 
ors, and  acknowledging  the  other  makers  of 
the  note  to  be  sureties.  Still,  how  can  Jesup 
and  Hickcox,  by  an  entry  in  their  books,  de- 
feat the  plaintiff's  claim  against  the  other  mak- 
ers ?  And  yet  such  was  the  effect  of  the  ad- 
mission of  the  books.  17  Johns. ,  182 ;  3  Johns. , 
226. 

It  is  only  in  actions  for  torts,  that  one  of  sev- 
eral defendants  is  discharged,  so  that  the  other 
defendants  may  avail  themselves  of  his  testi- 
mony ;  and  it  is  done  on  the  presumption  that 
he  was  arbitrarily  made  a  defendant,  to  prevent 
his  testimony.  14  Johns.,  122  ;  Phil.  Ev.,  61 ; 
Bull.  N.  P. ,  285.  That  presumption  must  arise 
from  a  defect  in  the  proof  on  the  part  of  the 
plaintiff,  and  the  right  to  a  discharge  must  not 
depend,  as  in  this  case.upon  evidence  adduced 
on  the  defense.  That  the  rule  does  not  extend 
to  actions  on  contracts,  has  been  expressly  held 
in  England,  in  a  case  precisely  analogous.  Car- 
rie v.  Child,  3  Camp.,  283;  see,  also,  1  Phil. 
Ev.,  62;  3Esp.  N.  P.,  25. 

Mr.  A.  Vanderpoel,  for  defendants.  By  the 
introduction  of  the  insolvent's  discharge,  and 
the  release  from  his  co-defendants,  Jesup  be- 
came a  competent  witness.  He  had  no  interest 
in  the  event  of  the  suit.  Every  person  is  a 
competent  witness,  who  is  not  interested  in  the 
event  of  the  suit,  rendered  infamous  by  crime, 
or  excluded  by  infidelity.  6  Cow.,  153;8  Cow., 
108.  He  was  entitled  to  a  verdict  in  his  favor; 
and  the  plaintiff,  on  receiving  notice  of  his  dis- 
charge, might  have  entered  a  nolle  proaequi  as 
to  him,  and  proceeded  against  the  others.  3 
Camp.,  283;  5  Johns.,  160.  This  case  forms  an 
exception  to  the  general  rule,  that  a  party  to 
the  record  cannot  be  a  witness;  for  here.though 
nominally  a  party,  Jesup  had  no  interest  in  the 
event  of  the  suit.  Had  a  nolle  prosequi  been  en- 
tered, there  would  have  been  no  pretext  for  his 
exclusion.  Having  no  interest,  and  being  no 
longer  *a  party  to  the  record,  he,  of  [*I22 
course,  would  have  been  a  competent  witness. 
16  East,  170;  see,  also,  1  Pet,,  303;  3  Binn., 
306;  1  Pick.,  118;  1  Gall.,  631  ;  4  Dall.,  137 ;  6 
Cow.,  153.  There  is  no  reason  in  the  rule  that 
a  defendant  can  be  discharged  only  when  the 
fact  that  he  has  no  interest  appears  from  the 
plaintiff's  testimony.  It  is  immaterial  who 
shows  the  fact;when  the  fact  appears,  the  right 
attaches.  It  must  be  so,  otherwise  a  plaintiff 
may  exclude  a  witness  at  his  pleasure, 

As  to  the  admission  of  the  books,  they  were 
properly  received.  The  entries  were  against 
the  interest  of  the  parties,  and  made  at  a  time 
when  they  were  solvent,  and  could  have  had 
no  motive  for  injuring  the  holder  of  the  note. 
12  Johns.,  461  ;  17  Johns.,  182.  But  though 
inadmissible,  if  Jesup  was  a  competent  wit- 
ness, the  verdict  will  not  be  set  aside  for  this 
cause. 

By  the  Court  WOODWORTH,  J.  The  plaintiff 

WEND.  1. 


1828 


SCHERMERHORN  V.  SCHERMERHORN. 


122 


is  entitled  to  recover,  unless  it  appears  that  the 
note  was  given  for  a  partnership  debt  of  Jesup 
and  Hickcox,  and  that  all  the  members  of  the 
firm  of  Schermerhorns  and  Van  Alstyne  did 
not  consent  to  become  bound.  Van  Alstyne  af- 
fixed the  signature.  There  is  no  evidence  that 
Johns  I.  Schermerhorn,  one  of  the  partners, 
was  consulted,  or  had  any  knowledge  of  the 
transaction. 

The  law  is  well  settled,  that  where  one  of 
two  partners  subscribes  the  copartnership  name 
to  a  note,  as  sureties  for  a  third  person,  with- 
out the  authority  or  consent  of  the  other  part- 
ner, the  latter  is  not  bound ;  and  the  burden  of 
proving  the  authority  or  consent,  lies  on  the 
creditor  or  holder  of  the  note.  Foot  v.  Sabin, 
19  Johns. ,  154.  Under  this  rule,  the  defendants 
offered  to  prove  certain  entries  in  the  books  of 
the  firm  of  Hickcox  and  Jesup,  to  show  that 
they  had  made  a  memorandum,  whereby  Cor- 
nelius Schermerhorn,  the  testator,  was  cred- 
ited with  the  note  in  question.  The  evidence 
was  admitted.  The  entry  was  as  follows  . 
"May  1,  1814,  Cornelius  Schermerhorn, Cr.  by 
our  note  bearing  date  23d  April, 1814,  for  $360." 
There  were  several  other  entries  of  a  similar 
character. 

123*]  *The  first  question  is,  was  the  evi- 
dence admissible?  I  think  it  clearly  was  not ; 
on  the  ground  that  it  was  no  more  than  the 
declaration  of  a  party,  which  is  never  evidence 
to  establish  a  fact  in  his  favor.  If  it  does  not  go 
to  the  point,  that  Schermerhorn  and  Van  Al- 
styne were  sureties,  then  it  was  immaterial  and 
irrelevant,  and  ought  not  to  have  been  admit- 
ted. This  case  is  distinguishable  from  that  of 
Rooseboomv.  Billington,  17  Johns.,  182.  It  was 
there  held,  that  an  indorsement  on  a  bond  or 
note,  by  the  obligee  or  promisee,  without  the 
privity  of  the  obligor  or  promisor,  is  not  ad- 
missible evidence  of  a  payment,  unless  it  be 
first  shown  that  it  was  made  at  the  time  of  its 
date,  or  when  its  operation  would  be  against 
the  interest  of  the  party  making  it.  The  prin- 
ciple established  is,  that  it  must  be  against  the 
interest  of  the  party  making  the  entry,  as  be- 
tween him  and  the  party  with  whom  he  is  liti- 
gating. Here  there  was  no  such  interest. 
Whether  Hickcox  and  Jesup  were  principals 
or  sureties,  in  no  way  affected  the  payee  of  the 
note  :  in  either  case,  his  remedy  was  perfect 
against  them.  As  to  Hickcox  and  Jesup,  it  was, 
indeed,  against  their  interest  to  say  that  they 
were  principals  ;  for  it  proved,  that  had  they 
paid  the  whole,  no  claim  would  arise  to  call  on 
the  other  makers  for  contributions.  But  with 
all  this  the  testator  had  no  concern. 

The  next  question  is  as  to  the  admission  of 
Jesup.  He  had  been  discharged  under  the  In- 
solvent Act,  and  both  himself  and  Hickcox  re- 
leased as  to  all  claims  of  the  co-defendants, 
present  and  prospective.  His  discharge  not 
being  impeached  as  fraudulent,  I  do  not  per- 
ceive that  he  had  any  interest  in  the  question. 
The  objection  rests  on  his  being  a  party  on  the 
record.  Was  it  competent  to  take  a  verdict  in 
his  favor,  and  admit  him  as  a  witness  for  his 
co-defendants  ?  In  cases  of  torts  this  is  admis- 
sible. Where  no  evidence  has  been  produced 
against  one  defendant,  he  may  be  examined  as 
a  witness  for  a  co-defendant;  but  if  there  is  the 
slightest  evidence  against  him,  it  cannot  be 
done.  Brown  v.  Howard,  14  Johns.,  122;  15 
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Johns. ,  223.  So,  also,  the  evidence  of  a  party 
has  been  received,  to  prove  the  loss  of  a  writ- 
ten instrument,  on  the  ground  that  it  is  ad- 
dressed solely  *to  the  judge,  who  is  to  [*124: 
determine  without  the  intervention  of  a  jury. 
Jackson  v.  Frier,  16  Johns.,  193.  Beyond  these 
cases,  the  rule,  both  in  England  and  here,  seems 
to  have  been  to  exclude  a  party  as  a  witness. 
A  different  rule  has  prevailed  in  Pa.  A  plaint- 
iff, who  had  assigned  all  his  property,  and  re- 
leased  the  money  which  might  be  recovered  in 
the  action,  was  held  competent  to  testify.  8 
Binn.,  306.  In  that  case,  it  was  strongly  urged 
by  counsel,  that  very  dangerous  innovations  in 
the  law  of  evidence  had  been  made  in  that  State 
since  the  Revolution.  Ch.  J.  Tilghman  admits 
that  no  instance  had  been  shown  of  the  plaint- 
iff's being  received  as  a  witness  in  an  action  at 
law  in  England.  He  observes,  the  reason  for 
admitting  such  evidence  is  much  stronger  in  Pa. 
than  in  England;  and  one  reason  given  is,  that 
there  is  no  Court  of  Chancery  in  Pa.  It  is  evi- 
dent the  case  in  Binn.  proceeded  on  the  ground 
of  former  case  decided  in  that  State,  and  on 
what  they  considered  the  reason  of  the  law; 
but  it  may  be  observed,  that  many  rules  which 
may  appear  artificial  and  resting  on  precedent 
only,  will,  on  close  examination,  appear  to  be 
deeply  laid  in  a  knowledge  of  mankind,  and 
in  a  regard  for  the  great  interests  of  the  com- 
munity. The  system  of  evidence  adopted  by 
the  common  law  is  calculated  to  aid  in  the  at- 
taining of  truth,  by  making  a  judicious  selec- 
tion of  the  channels  through  which  it  shall  be 
sought.  In  the  cases  alluded  to  the  principle  • 
of  interest  does  not  present  itself.  Motives  of 
policy  are  called  in  for  the  purpose  of  resisting 
testimony  in  certain  cases,  and  thereby  prevent 
the  consequences  supposed  to  result  from  its 
admission.  It  cannot  be  doubted, that  although 
a  plaintiff  may  have  assigned  his  interest,  he 
comes  to  testify  under  a  strong  bias.  He  feels 
that  the  cause  is  his  own, although  he  may  have 
executed  an  assignment,  and  is  secured  as  to  the 
costs.  The  defendant  is  entitled  to  full  and 
fair  protection  against  testimony  derived  from 
the  opposite  party.  Is  not  this  security  put  in 
danger  by  allowing  the  plaintiff  on  record, 
under  any  circumstances,  to  appear  as  a  wit- 
ness ?  He  may  not  strictly  *be  inter-  [*125 
ested,  but  the  policy  of  the  law  may  have 
wisely  execluded  him. 

In  3  Esp.,  25,  and  3  Camp.,  283,  which  were 
actions  on  contracts,  defendants  who  been  dis- 
charged as  bankrupts  were  offered  as  witnesses, 
and  in  both  cases  were  rejected;  in  the  one  case 
by  Ld.  Kenyon,  and  in  the  other  by  Ld.  Ellen- 
borough.  These  were  Nisi  Pinus  cases,  but  they 
appear  to  have  been  acquiesced  in.  There  does 
not  appear  to  be  any  case  in  the  English  books, 
treating  on  the  doctrine  of  evidence,  to  the 
contrary.  If  so  important  a  principle  was  rec- 
ognized by  law,  we  might  expect  to  find  it  as- 
serted. 

In  the  case  of  Nordon  v.  Wittiamson,\  Taunt., 
378,  the  defendant  called  one  of  the  plaintiffs  as 
a  witness;  he  was  sworn,  and  a  verdict  for  the 
defendant.  A  motion  was  made  for  a  new 
trial,  on  the  ground  that  the  testimony  was  in- 
admissible. Mansfield,  Vh.  J.,  observed  that 
he  did  not  remember  a  plaintiff  to  have  been 
called  as  a  witness  and,  perhaps,  the  same  thing 
may  rarely  occur  again  ;  that  he  knew  no  rea- 
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son  why,  if  the  defendant  is  willing  to  admit 
the  plaintiff,  and  he  is  willing  to  give  evidence 
against  himself,  he  should  not  be  suffered  so 
to  do.  Chambre,  J.,  said:  "The  defendant 
may  waive  the  objection  to  the  plaintiff's  testi- 
mony if  he  will." 

This  very  clearly  shows  that  the  examination 
of  a  party  (undoubtedly  referring  to  cases  on 
contract)  was  a  thing  unheard  of.  It  will 
scarcely  be  contended  that  the  question  was 
here  raised  on  the  ground  of  interest.  The 
plaintiff  was  admitted  by  consent,  and  yet  it 
was  contended  that  his  testimony  was  inad- 
missible. It  cannot  be  believed  that  counsel 
would  seriously  urge,  or  the  court  sit  gravely 
to  decide,  that  an  interested  witness  might  be 
admitted  if  the  parties  consented.  The  argu- 
ment must  rather  have  been,  that  no  rule  of 
evidence  permitted  a  party,  in  any  case,  to  be 
a  witness.  The  court  thought  that  consent  was 
sufficient  to  admit  even  a  party. 

It  seems  to  me  that  Jesup  was  not  a  compe- 
tent witness.  If  he  had  been  competent,  I  in- 
cline to  think  the  verdict  ought  not  to  be  dis- 
turbed; for  although  the  charge  of  the  judge 
was  not,  according  to  my  view,  correct,  in  say- 
1 26*]  ing  that  the  entry  in  *  Jesup  and  Hick- 
cox's  books  was  evidence  to  be  taken  into  con- 
sideration by  the  jury,  yet  the  testimony  of 
Jesup,  had  it  been  competent,  was  ample  to 
sustain  the  verdict. 

New  trial  granted  ;  costs  to  abide  the  event. 

Cited  in— 4  Wend.,  457 :  19  Wend.,  354 ;  3  N.Y.,  491 ; 
6  Barb.,  569 ;  12  Barb.,  365 ;  44  Am.  Dec.,  143  (1  Pa., 
435). 


DANIEL  8.  GRISWOLD 

V. 

HENRY  D.  SEDGWICK,  ROBERT  SEDG- 
WICK,  THOMAS  MORRIS  AND  JOHN 
REID. 

Jurisdiction — The  Circuit  Court  of  the  U.  8.  has 
General  Jurisdiction  Except  as  to  Parties — 
Presumption — Pleading — Replication  of  de 
Injuria,  <6c. — Amendment-1- False  Imprison- 
ment— Attorney — Witnesses — Competency  of. 

A  replication  of  de  injuria,  &c.,  is  good  only  where 
the  matter  alleged  lin  the  plea  is  by  way  of  excuse, 
and  not  where  it  is  insisted  upon  as  giving  a  right. 
The  Circuit  Court  of  the  U.  S.  is  a  court  of  general 
jurisdiction ;  the  only  limitation  is  as  to  the  parties 
who  can  litigate  there ;  but  when  a  cause  is  depend- 
ing in  that  court  it  is  to  be  presumed  to  be  regularly 
there. 

If  necessary,  however,  to  show  jurisdiction,  an 
averment  that  the  parties  are  citizens  of  separate 
States,  obviates  the  objection. 

This  court  will  not  examine  the  proceedings  of 
the  Circuit  Court,  to  ascertain  whether  they  were 
according  to  the  course  and  practice  of  that  court. 

Such  inquiry  should  be  made  in  that  court  only. 

A  defendant  cannot  justify  the  arrest  of  a  plaint- 
iff in  an  action  of  false  imprisonment  by  a  wrong 
name,  though  he  is  the  person  intended  to  be  ar- 
rested, unless  it  is  shown  that  he  is  known  as  well 
by  one  name  as  the  other. 

The  fact  of  a  witness  being  a  partner  of  the  plaint- 
iff's attorney,  interested  in  the  costs,  and  probably 
expecting  higher  fees  as  counsel  in  case  of  success, 
is  not  such  an  interest  as  will  exclude  him  from 
testifying. 

A  person  of  the  name  of  Daniel  S.  Griswold  ar- 
rested on  process  against  Samuel  S.  Griswold,  may 


NOTE.— Arrest— Misnomer. 

The  arrest  of  a  person  by  the  wrong  name  cannot  be 
justified.    See  Mead  v.  Haws.  7  Cow.,  332,  note. 
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support  an  Action  against  all  persons  having  a  direct 
agency  in  causing  the  arrest:  but  the  circumstance 
of  an  attorney's  or  solicitor's  name  being  sub- 
scribed to  process  without  other  proof  of  his  agency, 
is  not  sufficient  to  charge  him  in  an  action  for  false 
imprisonment. 

Where  a  cause  has  been  carried  down  to  trial  upon 
issues  of  fact,  and  contingent  damages  assessed  on 
issues  of  law,  and  the  replication  of  the  plaintiff  is 
subsequently  adjudged  to  be  bad,  leave  will  not  be 
given  to  amend ;  nor  in  such  a  case  will  leave  be 
given  to  amend  a  plea,  also  adjudged  insufficient, 
where,  from  the  facts  ascertained  on  the  trial,  it  is 
apparent  that  such  permission  would  be  useless. 

Citations— 8  Co.,  132 ;  1  Bos.  &  P.,  80,  81  ;  2  Saund., 
295,  n.  1 ;  Com.  Dig..  F,  18,  20 :  Willes,  100,  202 ;  1 
Chit.  PL,  564,  581-4 ;  4  Johns.,  159 :  5  Johns.,  112 ;  12 
Johns.,  491;  7  Cow.,  46,  332 ;  17  Johns.,  272 ;  6  Cow., 
460,  463  464 ;  8  East,  328 ;  3  Wils.,  368. 

THIS  was  an  action  for  false  imprisonment. 
The  defendants  severed  in  their  defenses. 
The  Messrs.  Sedgwick  plead  the  general  issue, 
and  specially,  that  before  the  said  time  when, 
&c.,  a  suit  was  pending  in  the  Circuit  Court  of 
the  U.  S.,  for  the  Southern  District  of  N.  Y.. 
in  the  second  circuit,  on  the  equity  side  of  the 
court,  wherein  the  plaintiff  in  this  cause,  being 
a  citizen  of  the  State  of  N.  Y.,  was  complain- 
ant, and  one  Samuel  Hill,  being  a  citizen  of  the 
State  of  Mass  ,  was  defendant,  and  such  pro- 
ceedings were  had  in  that  siiit,  that  at  a  court 
holden  on  the  equity  side  of  the  said  court,  be- 
fore the  Hon.  W.  P.  Van  Ness,  one  of  the 
judges  of  that  court,  at  the  City  of  N.  Y.,  Jan. 
21,  1824,  the  said  judge,  by  virtue  of  the  power 
and  authority  of  the  court,  did  make  an  order 
under  his  hand,  that  the  plaintiff  pay  to  the 
clerk  of  that  court  the  sum  of  $1,200  in  ten 
days  after  notice.  That  due  notice  of  the  said 
order  was  served  on  the  plaintiff,  and  Feb.  9, 
the  money  directed  by  the  said  order  to  be  paid, 
not  having  been  paid,  more  than  ten  days  hav- 
ing elapsed,  a  rule  was  entered  in  the  rule  book 
of  the  clerk  of  that  *court,  that  ex  ecu-  [*127 
tion  issue  against  the  plaintiff  for  the  cause 
aforesaid.  That  in  pursuance  of  the  last  men- 
tioned order,  Robert  Sedgwick,  being  the  so- 
licitor of  Hill,  the  defendant  in  that  suit.caused 
to  be  issued,  and  Henry  D.  Sedgwick,  as  the 
servant  of  Robert,  and  by  his  command,  issued 
a  writ  out  of  the  said  court  by  virtue  of  the 
said  order,  directed  to  the  Marshal  of  the 
Southern  District  of  N.  Y. ,  commanding  him 
to  take  the  body  of  the  plaintiff  and  him  safely 
keep,  until  he  should  perform  all  and  singular 
the  matters  and  things  required  of  him  in  and 
by  the  said  order,  or  until  the  court  should 
make  order  to  the  contrary  ;  which  writ  was 
delivered  to  the  Marshal,  by  virtue  whereof  he 
arrested  the  plaintiff,  as  he  lawfully  might, 
which  is  the  same  trespass, &c., concluding  with 
a  verification  and  prayer  of  judgment. 

To  this  plea  the  plaintiffs  replied  de  injuria 
suapropria;  the  defendants  demurred,  assign- 
ing special  causes,  and  the  plaintiff  joined  in 
demurrer. 

The  defendant,  Morris,  also  plead  the  gen- 
eral issue  and  a  special  plea,  setting  forth  the 
pendency  of  the  suit  between  the  plaintiff  and 
Hill,  and  the  two  orders  specified  in  the  plea 
of  the  Messrs.  Sedgwick  ;  that  a  writ  was  de- 
livered to  him  as  Marshal  of  the  Southern  Dis- 
trict of  N.  Y.,  reciting  the  second  order  (but 
stating  it  to  have  been  made  Feb.  21, 1824),  the 
neglect  of  the.plaintiff  to  comply  with  its  requi- 
sitions, and  commanding  him  to  take  the  body 
of  the  said  Samuel  S.  Griswold,  and  him  safe- 
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ly  keep  until  he  should  perform  all  and  singu- 
lar the  matters  and  things  required  by  the  or- 
der ;  that  the  order  was  in  fact  made  Jan.  21, 
and  not  Feb.  21,  as  recited  in  the  writ  ;  and 
that  the  recital  was  erroneous  through  the  mis- 
prision  of  the  clerk  ;  and  that  by  a  like  mis- 
prision,  the  name  Samuel  was  inserted  in  the 
writ  instead  of  Daniel  ;  and  that  the  plaintiff 
was,  in  fact  and  in  truth,  the  person  whom  he, 
the  Marshal,  was  commanded  to  take,  in  and 
by  the  writ,  according  to  the  true  intent  there- 
of ;  that  by  virtue  of  that  process,  he  arrested 
the  plaintiff,  as  he  lawfully  might  for  the  cause 
aforesaid,  which  is  the  same  trespass,  &c. , 
concluding  with  a  verification  and  prayer  of 
128*]  judgment.  *The  defendant,  Reid.plead 
the  same  pleas  as  Morris,  except  alleging  that 
he  was  a  deputy  of  the  Marshal,  and  as  such 
deputy  served  the  process  on  the  plaintiff. 

To  the  special  pleas  of  Morris  and  Read,  the 
plaintiff  demurred, and  assigned  special  causes. 
The  defendants  joined  in  demurrer. 

The  cause  was  brought  to  trial  on  the  issues 
of  fact  at  the  N.  Y.  Circuit  in  Mar.,  1826. 
The  plaintiff  was  nonsuited.  The  nonsuit  was 
set  aside  by  this  court  in  the  October  Term, 
1826,  on  the  ground  that  the  process  on  which 
the  plaintiff  had  been  arrested,  on  the  face  of 
it, did  not  authorize  the  arrest.  See  6  Cow.,  456. 

The  cause  was  again  tried  in  Mar.,  1827. 
The  plaintiff  gave  in  evidence  the  process  on 
which  he  had  been  arrested,  which  recited  the 
order  for  the  payment  of  the  money,  as  made 
Feb.  21,  1824,  and  directed  the  arrest  of  Sam- 
uel S.  Griswold ;  it  was  signed,  R.  Sedgwick, 
solicitor,  and  had  the  return  of  non  est  inventus 
indorsed  upon  it,  signed  by  the  Marshal.  It 
was  proved  that  the  Messrs.  Sedgwick  were 
partners  in  business,  and  that  the  defense  of 
the  suit  of  Griswold  and  Hill  was  conducted 
by  them  ;  that  the  process  was  delivered  by 
Henry  S.  to  the  Marshal's  officer,  with  special 
instructions  relative  to  its  service,  and  that  af- 
ter the  arrest  of  the  plaintiff,  he  refused  to 
consent  to  his  discharge  ;  that  the  plaintiff  was 
discharged  by  the  Marshal  on  his  discovering 
the  misnomer  in  the  writ ;  that  a  day  or  two 
after  the  arrest,  Robert  S.  remarked  to  one  of 
the  Marshal's  officers,  that  if  his  brother  Hen- 
ry had  not  consented  to  plaintiff's  discharge, 
the  Marshal  would  have  been  liable  for  an  es- 
cape. H.  W.  Warner,  Esq.,  was  a  witness  for 
the  plaintiff , and  previous  to  testifying  in  chief, 
was  sworn  on  his  voir  dire.  He  stated  on  his 
•examination,  that  he  was  a  partner  of  the  attor- 
ney on  record  for  the  plaintiff.  He  was  asked 
whether  he  would  not  expect  higher  counsel 
fees  in  case  the  plaintiff  succeeded  in  the  suit; 
which  question  being  objected  to,  was  over- 
ruled by  the  circuit  judge  as  going  to  his 
credibility  and  not  his  competency,  and  he 
was  sworn  in  chief.  The  defendants  excepted 
to  this  decision.  On  the  part  of  the  defendants, 
the  order  of  the  Circuit  Court  of  Jan.  21,  1824, 
1 29*]  *for  the  payment  by  the  plaintiff  in 
this  suit  of  the  sum  of  $1,200,  notice  of  the 
same  to  the  plaintiff,  and  an  entry  of  a  rule  or 
order  in  that  court  Feb.  2,  1824,  that  execu- 
tion issue  for  the  amount,  were  shown. 

The  cause  was  summed  up,  and  the  judge 
charged  the  jury  that  all  objection  to  the  reg- 
ularity of  the  proceedings  in  the  Circuit  Court 
of  the  U.  S.  must  be  disregarded  and  that  the 
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writ  must  be  considered  as  regularly  issued. 
That  it  however  afforded  no  justification  to 
such  of  the  defendants  as  had  a  direct  agency 
in  the  arrest,  inasmuch  as  a  writ  against  Sam- 
uel S.  Griswold  would  not  authorize  the  ar- 
rest of  Daniel  S.  Griswold.  That  the  fact  of 
the  name  of  Robert  S.  being  subscribed  to  the 
writ  as  solicitor,  unsupported  by  proof  of  his 
co-operating  in,  or  countenancing  the  arrest, 
was  not  enough  to  charge  him  as  a  party  de- 
fendant, but  that  the  jury  were  bound  to  find 
a  verdict  against  all  the  defendants  directly 
concerned  in  the  arrest.  Both  parties  except- 
ed to  the  charge  ;  the  defendants,  because  the 
judge,  although  requested,  did  not  charge  the 
jury  that  a  full  and  complete  justification  had 
been  established  ;  and  the  plaintiff  because  the 
regularity  of  the  proceedings  of  the  Circuit 
Court  was  not  permitted  to  be  inquired  into, 
and  because  the  judge  instructed  the  jury  that 
the  evidence  would  not  warrant  a  verdict 
against  Robert  Sedgwick, the  solicitor,in  whose 
name  the  writ  had  been  issued  on  which  the 
plaintiff  had  been  arrested.  The  jury  found 
a  verdict  against  Henry  D.  Sedgwick,  T.  Mor- 
ris and  J.  Reed,  and  assessed  damages  at  six 
cents  against  each,  and  found  a  verdict  in  fa- 
vor of  Robert  Sedgwick. 

At  the  last  May  Term,  the  cause  was  argued 
on  the  two  demurrers  and  two  bills  of  excep- 
tions by  Mr.  R.  Sedgwick,  for  the  defendants, 
and  Messrs.  H.  W.  Warner  and  D.  B.  Ogden, 
for  the  plaintiff.  The  course  of  argument  as 
to  the  regularity  of  the  proceedings  in  the  Cir- 
cuit Court  of  the  U.  S.  and  the  validity  of  the 
pleas,  was  much  the  same  as  when  this  cause 
was  before  the  court  in  6  Cow.,  456-464.  On 
the  part  of  the  defendants,  in  support  of  the 
demurrer  to  the  plaintiff's  replication,  the  fol- 
lowing authorities  were  cited:  1  Chit.  PI..  563, 
564;  Crogate's  case,  8  Co.,  67  a;  Com.  Dig., 
P1.,*F.,  19,  20;  4  Johns.,  159;  5  Johns.,  [*13O 
112;  12  Johns.,  491  ;  and  in  support  of  the 
exception  to  the  opinion  of  the  judge  relative 
to  the  competency  of  the  witness,  1  Phil.  Ev.. 
48,  49,  53.  On  the  part  of  the  plaintiff  the  fol- 
lowing authorities  were  quoted  in  support  of 
the  replication  :  1  Chit.  PI.,  572,  577,  581  ;  6 
Johns.,  26  ;  17  Johns.,  272  ;  and  as  to  the  in- 
sufficiency of  the  pleas,  2  Co.,  16  ;  Cro.  Car., 
527,  179;  1  Saund.,  73;  5  Cr.,  173;  3  Cow.; 
206  ;  19  Johns.,  39  ;  3  Dall.,  54 ;  5  Bac.  Abr., 
169,  sec.  13;  1  Str.,  509;  11  Johns.,  444;  2 
Johns.  Cas.,  49  ;  15  Johns.,  152  ;  2  Wils.,  382; 
1  Mod.,  209  ;  3  Wils.,  368,  376;  12  Johns..  267; 
1  Chit.  PI.,  183,  515;  2  Str.,  993;  11  Mass., 
507  ;  5  Cr.,  185  ;  3  Wh.,  212,  221  ;  1  Newl.  Pr., 
193  ;  Wyatt,  205  ;  7  Johns.,  75  ;  2  Wils.,  341. 

By  the  Court,  SAVAGE,  Ch.  J.  The  first  ques- 
tion is,  whether  the  replication  is  good.  The 
resolutions  in  Crogate's  case,  8  Co.,  132,  estab- 
lish this  rule  :  that  where  the  plea  contains 
matter  of  excuse  only,  there  the  replication  of 
de  injuria  suapropria  absque  tali  causa  is  a  good 
replication  ;  but  not  where  it  contains  matter 
of  justification,  whether  that  justification  rest 
upon  matter  of  right  or  interest,  or  upon  an 
authority  from  the  plaintiff,  or  upon  authority 
iven  by  law.  In  Jones  v.  Kitchin,  1  Bos.  & 
'.,  80, 1,  Eyre,  Ch.  J.,  says:  "If  we  were  now 
to  break  in  upon  the  rule  so  satisfactorily  laid 
down  in  Crogate's  case,  we  should  confound 
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all  the  rules  of  pleading."  2  Saun.,  295,  n,  1; 
Com.  Die..  F.,  18,  20;  Willes,  100,  202;  1  Chit. 
PI.,  564,  581-584,  and  cases  there  cited.  The 
point  is  also  perfectly  settled  in  this  court  (4 
Johns.,  159,  5  Johns.,  112),  where  Kent,  Ch. 
J.,  says  :  "  The  rule  is  that  the  general  repli- 
cation, de  injuria,  &c.,  is  bad  where  the  de- 
fendant insists  on  a  right,  and  is  good  only 
where  he  pleads  matter  of  excuse."  See,  also, 
12  Johns.,  491.  The  same  rule  is  recognized 
in  Allen  v.  Crofoot,  7  Cow.,  46.  The  replica- 
tion is  therefore  clearly  bad. 

The  next  question  is  upon  the  validity  of  the 
plea.  It  states  the  proceedings  in  part  ;  and  if 
the  Circuit  Court  is  to  be  considered  a  court 
of  general  jurisdiction,  the  plea  states  more 
131*]  *than  was  necessary  to  give  validity 
to  its  process.  In  this  plea,  no  question  of  mis- 
nomer or  mistake  can  arise,  as  the  order  is 
stated  to  have  been  made  against  the  complain- 
ant. Notice  of  the  order  was  served  upon  him. 
He  is  said  to  have  neglected  to  comply  with 
the  order  of  the  court  and  according  to  the 
plea,  the  process  was  issued  against  the  pres- 
ent plaintiff.  In  Baldwin  v.  Hale,  17  Johns., 
272,  it  was  said  by  this  court,  that  "  the  Cir- 
cuit Court  of  the  United  States,  in  relation  to 
this  court,  is  neither  a  superior  nor  an  inferior 
court,  but  it  is  to  be  regarded  as  a  court  of 
another  government."  It  is  a  court  cpnstituted 
by  the  statute  of  the  General  Government,  and 
is  a  court  of  general  jurisdiction.  The  only 
limitation  is  as  to  the  parties  who  can  litigate 
there  ;  and  when  parties  are  litigating  in  that 
court,  we  are  not  to  presume  that  they  are 
there  irregularly.  But  if  it  were  necessary  to 
state  enough  to  give  jurisdiction,  that  is  done 
by  the  averment  that  the  complainant  was  a 
citizen  of  this  State,  and  the  defendant  a  citi- 
zen of  Mass.  The  court,  then,  had  jurisdiction 
of  the  persons  of  the  parties,  and  of  the  sub- 
ject-matter ;  and  being  a  court  of  general  ju- 
risdiction in  every  other  respect,  except  that 
particular  in  relation  to  which  jurisdiction  is 
shown,  this  court  will  not  examine  the  pro- 
ceedings to  ascertain  whether  they  were  ac- 
cording to  the  course  and  practice  of  that  court. 
Such  an  inquiry  should  be  made  in  that  court 
only.  On  this  point,  the  opinion  of  this  court, 
has  already  been  expressed  in  this  cause  6 
Cow.,  463,  464.  My  conclusion,  therefore,  is, 
that  the  plea  is  good.  The  replication  being 
bad,  the  defendants,  the  Sedgwicks,  are  enti- 
tled to  judgment  upon  the  demurrer  ;  and  as 
the  whole  matter  has  been  before  a  jury  upon 
the  general  issue,  I  can  perceive  no  benefit  in 
allowing  an  amendment. 

The  next  subject  of  inquiry  is  the  validity 
of  the  pleas  of  the  defendants  Morris  and  Reid. 
These  pleas  admit  the  error  in  the  process  in 
the  name  of  the  party,  and  aver  that  the  mis- 
take was  the  misprision  of  the  clerk  or  the 
solicitor,  and  that  the  plaintiff  was  the  person 
intended  to  be  affected  by  the  proceedings  in 
the  Circuit  Court.  These  facts  are  admitted  by 
the  demurrer,  but  in  my  judgment  do  not  vary 
132*]  the  *case  from  what  it  was  when  here- 
tofore before  us.  The  cases  there  cited,  par- 
ticularly the  casaof  Shadgett  v.  Clipnon,  8  East, 
328,  decides  thai  the  defendant  cannot  justify 
the  arrest  of  the  plaintiff  by  a  wrong  name, 
though  he  was  the  person  intended  to  be  ar- 
rested, unless  it  was  shown  that  he  was  known 
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as  well  by  one  name  as  the  other.  The  cor- 
rectness of  this  doctrine  was  admitted,  and  the 
same  was  adopted  by  this  court  in  Mead  v. 
Ham,  7  Cow.,  332.  These  pleas  are  bad.  This 
point  was  virtually  so  decided  in  the  decision 
already  referred  to.  6  Cow.,  460.  The  plaint- 
iff is,  therefore,  entitled  to  judgment  on  the  de- 
murrer to  the  pleas  of  the  defendants,  Morris 
and  Reid  ;  and  here,  too,  I  apprehend  an 
amendment  would  be  useless. 

The  remaining  points  to  be  decided  arise 
upon  the  bills  of  exceptions.  The  cases  and 
principles  just  adverted  to  decide  the  defend- 
ants' bill  of  exceptions.  The  evidence  upon 
which  they  relied  consisted  of  the  proceedings 
of  the  Circuit  Court,  which  it  was  insisted, 
constituted  a  sufficient  authority  for  the  arrest 
and,  of  course,  a  good  defense  in  this  cause. 
The  judge  decided  according  to  the  former  de- 
cision of  this  court,  that  these  proceedings  and 
writ  did  not  authorize  the  arrest.  This  was 
correct.  The  motion  of  the  defendants  for  a 
new  trial  must,  therefore,  be  denied. 

One  other  point  was  made,  as  to  the  admis- 
sibility  of  Mr.  Warner.  He  was  objected  to  on 
the  ground  of  interest,  being  a  partner  with 
the  plaintiff's  attorney,  and  interested  in  the 
costs,  and  probably  expected  higher  fees  as 
counsel  in  the  case  of  success.  This  is  not  a 
certain  interest,  which  alone  is  sufficient  to  ex- 
clude a  witness. 

The  judge,  in  charging  the  jury,  instructed 
them,  that  with  the  regularity  of  the  proceed- 
ings of  the  Circuit  Court,  this  court  had  noth- 
ing to  do;  that,  for  the  purpose  of  this  suit,  the 
proceedings  in  that  court  must  be  considered 
the  acts  of  the  court;  the  writ  must  be  consid- 
ered regularly  issued,  but,  from  an  error  in  is- 
suing it,  the  writ  was  against  Samuel,  instead 
of  Daniel  S.  Griswold  ;  and  that  the  plaintiff, 
having  been  arrested  under  this  writ,  was  en- 
titled to  their  verdict  in  his  favor,  against  such 
of  the  defendants  as  had  had  a  direct  agency  in 
*causing  the  arrest;  both  that  the  cir-  [*133 
cumstance  of  the  defendant,  R.  Sedgwick's 
name,  being  subscribed  to  the  process  without 
other  proof  of  his  agency,  was  not  sufficient  to 
charge  him  in  this  ^orm  of  action.  Upon  so 
much  of  the  charge  as  relates  to  the  power  of 
this  court  to  look  into  the  proceedings  of  the 
Circuit  Court,  an  opinion  has  already  been  ex- 
pressed upon  the  demurrer,  in  coincidence  with 
that  expressed  by  the  learned  judge  at  the  trial. 
I  concur  with  him,  also,  as  to  the  liability  of 
the  defendant,  R  Sedgwick.  He  took  no  act- 
ive part  in  the  transaction.  It  did  not  appear, 
on  the  trial,  that  he  knew  anything  about  it 
till  the  day  after  the  arrest  and  discharge  of 
the  plaintiff.  The  case  of  Barker  v.  Braham, 
3  Wils. ,  368,  is  cited  as  an  authority  to  show 
the  liability  of  an  attorney  in  the  cause  for 
false  imprisonment,  under  process  issued  by 
him.  That  was  a  case  of  &ca.  sa.  issued  against 
an  administratrix,  to  compel  payment  of  a  judg- 
ment against  her  as  administratrix.  The  facts 
there  were  different  from  this  case.  There  the 
attorney  made  out  the  writ  himself  ;  he  de- 
livered it  to  the  officer,  and  gave  him  orders 
and  directions  to  take  and  arrest  the  adminis- 
tratrix in  execution.  After  a  long  and  learned 
argument,  both  by  counsel  and  by  Ch.  J.  De 
Grey,  who  gave  the  opinion  of  thecourt,  hecon- 
eludes  as  follows:  "Upon  the  whole,  Norwood, 
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in  this  case,  sued  out  the  capias,  and  delivered 
it  to  the  officer  to  execute.  Upon  this  ground, 
we  are  all  of  opinion  that  judgment  must  be 
entered  for  the  plaintiff,  against  both  Nor- 
wood, the  real  actor,  and  his  client,  Mrs.  Bra- 
ham,  the  nominal  actor."  In  this  case,  R.  8. 
was  not  an  actor,  and  so  not  liable. 

The  motion  for  a  new  trial,  by  the  plaintiff, 
must  be  denied. 

8.  C.,  6  Cow.,  456. 

Cited  in— 3  Wend.,  205 ;  4  Wend.,  578 ;  28  Barb.,  631; 
32  Barb.,  379 ;  67  Barb.,  445 ;  14  Wall.,  618 ;  9  Blatchf ., 
277 :  7  Kan.,  455 ;  121  Mass.,  516 ;  38  N.  J.  L.,  100 ;  20 
Am.  Dec.,  687. 


134*]     *FEATHERSTONHAUGH 

ads. 
BRADSHAW. 

Landlord  and  Tenant — Proceedings  under  Stat- 
ute to  Turn  Tenant  out  of  Possession,  He 
Having  Held  over — Action  of  Assumpsit  for 
Use  and  Occupation  does  not  Also  Lie. 

An  action  of  assumpsit  for  use  and  occupation, 
will  not  lie  against  a  tenant  who  holds  over  after 
the  expiration  of  his  term,  where  proceedings  are 
instituted  against  him,  to  turn  him  out  of  posses- 
sion under  the  statute.  The  statute  giving  the  ac- 
tion for  use  and  occupation  applies  only  where  the 
relation  of  landlord  and  tenant  exists,  founded  on 
an  agreement  either  express  or  implied.  A  proceed- 
ing under  the  statute  (Stat.,  Vol.  5,  b.  176),  is  in  the 
nature  of  an  ejectment,  by  which  the  relation  of 
landlord  and  tenant  is  disavowed.  The  plaintiff, 
probably,  has  his  remedy  in  such  a  case  by  an  ac- 
tion of  trespass  for  the  mesne  profits  as  for  double 
rent  under  the  statute. 

Citations— Act,  April  13, 1820  ;  3  Lev.,  150 ;  Bull.  N. 
P.,  138;  1  R.  L.,  444;  11  Geo.  II.,  ch.  19,  sec.  14;  6 
Johns.,  46;  13  Johns.,  240,  297,489;  2  Johns.  Ch.,  335; 
Woodfall,  350 ;  1  T.  R.,  378,  387  ;  Cowp.,  246  ;  5  Cow.. 

448. 

THIS  was  an  action  of  assumpsit,  for  the  use 
and  occupation  of  a  farm,  tried  at  the 
Schenectady  Circuit  in  Jan.,  1828,  before  the 
Hon.  William  A.  Duer,  one  of  the  circuit 
judges.  The  defendant  hired  of  the  plaintiff 
the  premises  in  question  for  one  year,  from 
Apr.  1,  1821,  at  a  rent  of  $75.  At  the  expira- 
tion of  the  year  he  paid  the  rent,  and  con- 
tinued in  the  possession  of  the  premises  until 
July,  1824,  against  the  will  of  the  plaintiff. 
The  defendant  moved  for  a  nonsuit,  which  was 
refused,  and  the  defendant  excepted. 

The  defendant  then  produced  in  evidence  a 
record  of  a  judgment  in  this  court  in  a  certio- 
raricase,  removing  certain  proceedings  had  be- 
fore a  judge  of  the  C.  P.  of  Schenectady.  on 
the  application  of  the  plaintiff  against  the  de- 
fendant for  holding  over  after  the  expiration  of 
his  term,  under  the  statute;  Stat.,  Vol.5,  b.  176, 
passed  Apr.  13,  1820  ;  from  which  it  appeared 
that  in  May,  1822,  the  plaintiff  instituted  the 
said  proceedings,  and  made  oath  that  the  de- 
fendant held  over  and  continued  in  possession 
of  the  premises  after  the  expiration  of  his  term, 
without  the  permission  of  the  plaintiff;  and  on 
the  21st  of  the  same  month, the  judge  ordered  the 
plaintiff  to  be  put  in  possession  of  the  premises. 
The  defendant  removed  the  proceedings  into 
this  court  by  certi&rari,  and  in  May  Term, 
1824.  the  proceedings  before  the  judge  were 
affirmed,  and  the  plaintiff  obtained  judgment 
to  have  possession  of  the  premises.  The  judge 
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charged  the  jury,  that  although  the  defendant 
occupied  the  premises  against  the  will  and  con- 
sent of  the  plaintiff,  after  the  expiration  of  the 
term,  yet  the  plaintiff  was  entitled  to  recover 
in  this  form  of  action  for  the  use  and  occupa- 
tion. To  which  direction  the  defendant  ex- 
cepted, and  the  jury  found  a  verdict  for  the 
plaintiff  for  $168.75. 

Mr.  8.  W.  Jones,  for  defendant. 

*Mr.  A.  Van  Ingen,  for  plaintiff.       [*135 

By  t/te  Court,  SUTHERLAND,  J.  The  only 
question  in  this  case  is,  whether  an  action  for 
use  and  occupation  can  be  sustained  against  a 
defendant  who,  entering  upon  the  plaintiff's 
premises  under  a  parol  lease  for  a  year,  held 
over  after  the  expiration  of  a  year  for  two 
years,  against  the  will  of  the  landlord,  and 
was  finally  turned  out  of  possession  by  pro- 
ceedings under  the  Act  of  Apr.  13,  1820  ;  the 
proceedings  having  been  commenced  immedi- 
ately after  the  expiration  of  the  term.  It  was 
ruled  at  Nisi  Prius,  that  the  action  could  be 
sustained.  In  this  opinion,  I  am  inclined  to 
think  the  learned  judge  erred.  At  common 
law,  no  action  of  assumpsit  would  lie  for  rent, 
except  on  an  express  promise  made  at  the  time 
of  the  demise.  3  Lev.,  150  ;  Bull.  N.  P.,  138. 

The  present  action  is  given  by  the  31st  sec- 
tion of  our  Statute  Concerning  Distresses, 
Rent,  &c.,  1  R.  L.,  444,  which  was  taken 
from  the  11  Geo.  II.,  ch.  19,  sec.  14.  This  stat- 
ute has  been  held  to  apply  only  to  the  case  of 
a  demise,  and  when  there  exists  the  relation  of 
landlord  and  tenant,  founded  on  some  agree- 
ment either  express  or  implied.  Smith  v.  Stew- 
art, 6  Johns.,  46.  In  Osgood  v.  Dewey,  13 
Johns.,  240,  the  tenant  entered  under  a  parol 
demise  for  a  year,  at  the  rent  of  $9,  which  he 
paid  at  the  end  of  the  year,  and  continued  in 
possession  for  three  years  more,  without  any 
new  agreement,  and  without  paying  any  rent ; 
the  action  for  use  and  occupation  for  the  three 
years  rent  was  sustained.  It  was  remarked 
that  this  action  lay  as  well  where  the  holding 
was  upon  an  implied  as  upon  an  express  per- 
mission of  the  landlord,  and  that  though  no 
new  agreement  was  shown  for  the  three  last 
years,  yet  the  continued  possession  of  the  ten- 
ant holding  over  was  characterized  by  the  pre- 
vious lease,  and  was  to  be  deemed  a  holding 
by  the  implied  permission  of  the  original  les- 
sor. Abed  v.  Radcliff,  13  Johns.,  297.  In  Ban- 
c^-oft  v.  Wardwett,  13  Johns.,  469,  the  doc- 
trine was  again  repeated,  that  the  action  can 
only  be  maintained  when  the  relation  of  land- 
lord and  tenant  exists  between  the  parties ;  it 
has  been  held  that  it  would  not  lie  against  a 
person  who  came  in  under  the  plaintiff  as  a 
purchaser.  2  Johns.,  Cas.,  335  ;  Woodf.,350. 

*The  record  of  the  proceedings  un-  [*136 
der  the  Act  of  Apr.  13,  1820,  by  which  the  de- 
fendant was  turned  out  of  possession  in  this 
case,  was  given  in  evidence.  The  plaintiff's 
affidavit  furnished  a  part  of  the  record,  in 
which  he  swore  that  the  holding  over  of  the 
defendant  was  entirely  without  his  assent  or 
permission.  The  assent  of  the  landlord  can- 
not be  implied,  when  he  swears  in  terms  that 
he  did  not  assent  to  the  holding  over. 

The  proceding  under  this  statute  is  in  the 
nature  of  an  ejectment  suit .  It  is  a  summary 
mode  of  obtaining  the  possession  of  land  un. 
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der  certain  circumstances.  Now,  it  is  well 
settled,  that  an  action  for  use  and  occupation 
will  not  lie  to  recover  rent  accrued  subsequent 
to  the  demise  laid  in  the  declaration  in  eject- 
ment. The  lessor  denies  that  the  relation  of 
landlord  exists  after  that  period,  and  treats  the 
defendant  as  a  trespasser ;  he  cannot,  there- 
fore, sustain  an  action  which  supposes  the  re- 
lation to  have  existed  during  the  same  period. 
1T.R.,  378,  387;  Cowp.,  246. 

The  same  principle  was  maintained  in  Jack- 
son v.  Sheldon,  5  Cow.,  448,  where  a  lessor 
who  had  distrained  for  rent,  though  the  dis- 
tress proved  insufficient,  was  held  by  the  act 
of  distraining  to  have  affirmed  the  existence 
of  the  tenency  at  the  time  when  the  rent  fell 
due,  so  as  to  preclude  him  from  bringing  an 
action  of  ejectment  for  the  non-payment  of  the 
same  rent  upon  the  claim  or  re-entry. 

The  affidavit  of  the  plaintiff  in  this  case, 
made  in  May,  1822,  alleges  the  holding  over, 
after  the  termination  of  the  year,  to  have  been 
without  his  assent  and  against  his  will.  This, 
certainly,  is  conclusive  evidence  against  the 
plaintiff,  that  the  relation  of  landlord  and  ten- 
ant was  then  at  an  end.  It  is  equivalent  to  a 
demise  in  ejectment,  and  estops  the  plaintiff 
from  maintaining  an  action  which  proceeds 
on  the  supposition  that  the  relation  of  land- 
lord and  tenant  then  existed. 

The  plaintiff,  probably,  has  his  remedy  by 
an  action  of  trespass  for  the  mesne  profits,  as 
for  double  rent  under  the  statute. 

New  trial  granted. 

Cited  in-1  Den.,  41 ;  34  N.  Y.,  285 ;  69  N.  Y.,  347 ;  1 
Hun,  155 :  7  Barb.,  203 ;  15  Barb.,  36 ;  3  T.  &  C.,  666  ; 
55  How.  Pr.,  53';  13  Abb.  Pr.,390;  4  Abb.  N.  S.,  144;  4 
Bos.,  93 :  7  Rob.,  416;  2  Hilt.,  543;  5  Daly.  464;  2  Bradf ., 
85;  35Cah,  194. 


137*1  *THE  MECHANIC  FIRE  INS.  CO., 
OF  THE  CITY  OF  NEW  YORK, 

v. 
OGDEN. 

Assignment  under  Seal  of  Certain  Contracts  for 
Payment  of  Money — Covenant  as  to  Amounts 
Due  is  a  Guaranty  of  Payment — Demand. 

Where  O-,  by  an  instrument  under  seal,  assigned 
certain  contracts  for  the  payment  of  money,  and 
covenanted  that  the  sum  set  opposite  each  contract 
in  a  schedule  annexed  to  the  assignment  was  justly 
and  truly  due,  and  would  be  well  and  truly  paid,  it 
was  held,  that  O.  was  to  be  considered  as  a  guaran- 
tor of  the  amount  due  on  the  contract,  and  that  to 
maintain  a  suit  against  him,  on  his  covenant,  it 
was  necessary  to  aver  a  previous  demand  of  pay- 
ment of  the  persons  bound  by  the  contracts. 

Citation— 2  Johns.  Gas.,  409. 

ON  demurrer  to  a  declaration  in  covenant. 
The  plaintiffs  declared  that  the  defendant, 
Oct.  18,  1821,  in  consideration  of  the  sum  of 
$4,400,  sold,  assigned,  transferred  and  set  over 
unto  the  plaintiffs  certain  contracts,  and  cove- 
nanted "that  the  sum  set  opposite  to  each 
contract  in  an  account  or  schedule  annexed  to 
the  covenant,  was  then  justly  and  truly  due 
thereon  respectively  ;  that  each  and  every  sum 
should  be  well  and  truly  paid  to  the  plaintiffs, 
with  the  interest  on  each  respectively."  The 
breach  assigned  is,  that  divers  large  sums  of 
money  set  opposite  to  the  contracts  respect- 
ively, mentioned  in  the  schedule  annexed  to 
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the  covenant, amounting  with  the  interest.to  the 
sum  of  $6,300,  have  become  due,  and  are  in 
arrear  and  unpaid  ;  and  that  the  defendant 
hath  not  paid  the  same  or  any  part  thereof, 
contrary  to  the  tenor  and  effect  of  his  cove- 
nant. The  defendant  demurred,  and  for 
cause  alleged  that  the  plaintiffs  did  not  aver 
any  demand  or  refusal  of  or  from  the  several 
persons  named  in  the  schedule  annexed  to  the 
covenant  to  pay  the  several  sums  of  money, 
set  opposite  to  their  names  in  the  schedule. 

Mr.Ogden  Hoffman,  for  the  defendant.  The 
obligation  of  the  defendant  is  that  of  a  surety 
or  guaranty.  He  is  not  liable  to  pay,  accord- 
ing to  the  sound  construction  of  the  covenant, 
until  it  be  shown  that  the  persons  bound  by 
the  contracts  have  been  called  upon  for  pay- 
ment. The  liability  of  the  defendant,  accord- 
ing to  the  intent  of  the  covenant,  depended 
upon  the  non-performance  of  the  contract  as- 
signed ;  and  to  charge  the  defendant  in  this 
suit,  the  plaintiffs  ought  to  have  averred  a 
previous  demand  of,  and  non-payment  by  the 
persons  originally  liable  to  pay.  1  Chit  PI. 
310,  317  ;  1  Ld.  Raym.,  696  ;  19  Johns.,  69; 
4  Maule  &  S.,  574.  Unless  this  construction 
is  given  to  the  contract,  the  defendant  was  li- 
able to  be  sued  for  the  amount  he  covenanted 
to  be  paid,  the  moment  after  entering  into  the 
covenant ;  and  that,  too,  after  having  parted 
with  a  fund  equal  to  the  *amount  [*138 
claimed  from  him,  which  cannot  be  presumed 
to  have  been  the  intent  of  the  parties. 

Messrs.  P.  Cowdrey  and  P.  A.  Jay,  for  plaint- 
iffs. Defendant  is  not  a  surety  or  guarantor. 
For  a  valuable  consideration,  he  covenanted 
that  the  sum  set  opposite  to  each  contract  as- 
signed by  him,  should  be  well  and  truly  paid  ; 
not  saying  by  whom,  whether  by  himself  or 
by  another.  A  covenant  that  money  shall  be 
paid,  is  equivalent  to  a  covenant  to  pay.  Al- 
lowing that  he  undertook  for  the  act  of  third 
persons,  those  persons  were  strangers  to  the 
plaintiffs,  and  it  was  incumbent  upon  the  de- 
fendant to  see  that  the  money  was  paid.  See 
Mounsey  v.  Drake,  10  Johns,,  27.  If  the  mon- 
eys were  due  on  the  contracts  at  the  day  when 
assigned,  it  is  conceded  the  defendant  was 
subject  to  a  suit  immediately  ;  so  the  maker 
of  a  promissory  note,  without  day  of  pay- 
ment, is  liable  to  be  sued  immediately.  If  it 
had  been  intended  that  payment  should  not 
be  required  of  the  defendant,  until  after  a  de- 
mand on  the  contracts  assigned,  such  intent 
would  have  been  expressed  in  the  covenant ; 
and  not  only  would  a  demand  have  been  made 
necessary,  but  a  suit  for  the  enforcement  of 
the  contracts  would  have  been  required. 

By  the  Court,  SAVAGE,  Gh.  J.  By  the  instru- 
ment declared  on,  several  demands  are  assigned, 
and  the  defendant  covenants  "that  the  sum 
set  opposite  to  each  contract  in  the  annexed 
account  or  schedule,  is  now  justly  and  truly 
due  thereon  respectively;  that  each  and  every 
sum  shall  be  well  and  truly  paid  to  the  said 
Mec.  Fire  Ins.  Co.,  &c.,  with  the  interest  on 
each."  The  only  question  is,  whether  the 
plaintiffs  can  call  on  the  defendant  for  pay- 
ment, without  first  making  demand  of  those 
who  signed  the  contracts  thus  assigned.  If  the 
defendant  is  to  be  regarded  as  a  guaranty, 
then  a  demand  from  the  principal,  I  apprehend, 
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should  be  stated  in  the  declaration,  and  proved 
upon  trial.  Bank  of  N.  T.  v.  Livingston,  2 
Johns.  Gas.,  409.  In  that  case,  the  defendant, 
with  others,  signed  an  instrument,  by  which 
they  "  agree  to  guaranty  to  the  plaintiffs  the 
repayment  of  a  loan  make  to  a  certain  com- 
mittee." When  the  money  became  due,  the 
•committee  were  called  on  for  payment,  which 
139*]  was  refused  *for  want  of  funds.  No- 
tice was  given  to  defendant,  and  payment  de- 
manded. It  was  objected  that  a  suit  should 
have  been  brought  against  the  committee;  but 
the  court  said  the  plaintiffs  have  done  all  that 
was  necessary  to  make  the  defendant  liable. 
They  say,  also,  that  the  defendant  stands  as 
surety,  and  is  liable  in  the  first  instance.  I 
presume  the  meaning  is,  that  defendant  is  lia- 
ble without  suit  against  the  principal. 

If,  however,  the  contract  can  be  so  con- 
strued, as  that  the  defendant  in  this  case  is  lia- 
ble absolutely,  without  any  recourse  to  the 
makers  of  the  notes  or  contracts,  then  enough 
is  stated. 

It  was  evidently  the  intention  of  both  parties 
that  the  plaintiffs  should  have  the  security,  as 
well  of  the  makers  of  these  contracts  as  of  the 
defendant.  The  plaintiffs  had  possession  of  the 
•contracts,  and  they  had  the  property  in  them, 
The  defendant  had  no  control  over  them,  and 
•cannot  have.  Even  if  the  plaintiffs  should  re- 
cover of  the  defendant  in  this  action  the 
Amount  of  those  contracts  which  he  has  guaran- 
tied, may  not  the  plaintiffs  recover  of  the  con- 
tractors the  several  amounts  due  on  their  con- 
tracts? The  contractors  continue  liable,  and 
for  aught  that  appears  to  the  court,  are  able 
and  willing  to  pay.  The  defendant  cannot  en- 
force payment,  because  he  has  assigned  his  in- 
terest to  the  plaintiffs.  The  fair  construction 
•of  the  assignment  is,  that  the  defendant  agrees 
to  guaranty  the  payment  of  the  amount  due 
on  those  contracts.  By  the  case  above  cited, 
it  seems,  that  under  such  circumstances,  a  de- 
mand without  suit  is  all  that  is  necessary;  but 
«ven  that  is  not  stated  in  this  case.  The  decla- 
ration is,  therefore,  bad. 

The  defendant  is  entitled  to  judgment  on  de- 
murrer. The  plaintiffs  have  leave  to  amend,  on 
payment  of  costs. 

Cited  in— 11  Wend.,  105 ;  15  Wend.,  508. 


14O*]  *MURRAY  v.  D.  &  A.  LONG. 

Action  for  Malicious  Prosecution  —  Want  of 
Probable  Cause  Must  be  Shown  —  Malice  Alone, 
Insufficient. 

An  action  for  a  malicious  prosecution  will  not  lie. 
unless  the  want  of  probable  cause  is  substantially 
proved.  Proof  of  malice  alone  will  not  sustain  the 
action.  From  the  want  of  probable  cause,  malice 
may  be  implied,  but  the  want  of  probable  cause 
•cannot  be  implied  from  the  most  express  malice. 

Citation—  2  Phil.  Ev.,  Ill,  112,  113,  tit.  Malicious 
Prosecution. 


was  an  action  for  a  malicious  prosecu- 
JL  tion,  tried  at  the  Genesee  Circuit  in  Apr., 
1828,  before  the  Hon.  John  Birdsall,  one  of  the 
circuit  judges.  The  declaration  contained  two 
counts  in  the  ordinary  form.  The  plea  was  the 
general  issue. 


The  plaintiff  proved  that  he  was  arrested  by 
the  sheriff  of  Genesee,  on  a  warrant  issued  by 
D.  H.  Chandler,  Esq.,  one  of  the  judges  of 
that  county,  on  a  charge  of  murder,  commited 
to  prison,  where  he  remained  about  a  week, 
when  he  was  discharged  by  the  order  of  the 
judge.  It  appeared  that  the  defendants  took 
an  active  agency  in  procuring  the  complaint  to 
be  made,  and  the  plaintiff  to  be  arrested.  At 
the  request  of  the  defendants,  Judge  Chandler, 
in  Feb.,  1826,  proceeded  to  the  house  of  one 
Johnson,  in  the  Town  of  Pembroke,  to  take  the 
examination  of  a  daughter  of  Johnson,  of  the 
name  of  Miranda,  where  he  found  A.  Long, 
one  of  the  defendants,  who  desired  Miranda  to 
relate  her  story  to  Judge  Chandler ;  who  ac- 
cordingly stated  that  she  had  lived  at  Murray's 
house  about  a  year  previous  to  her  examina- 
tion, that  a  stranger  came  there  in  the  evening, 
and  put  up  for  the  night,  that  Murray  took  his 
saddle-bags,  that  Murray  and  one  Morey,  a 
stage-driver,  who  boarded  at  Murray's,  sat  up 
most  of  the  night,  that  in  the  morning  the 
stranger  came  down  and  asked  for  some  water 
to  wash,  that  he  went  out  of  the  back  door  to 
the  pump,  and  on  his  return  was  met  by  Mur- 
ray with  a  club,  who  struck  him  on  the  head 
and  killed  him;  that  Murray,  his  son  James, 
and  Morey,  took  the  body  over  the  garden 
fence,  carried  it  20  or  25  rods  east,  and  buried 
it  in  a  low,  marshy  piece  of  ground,  near  a 
login  the  public  highway,  about  daylight;  that 
the  plaintiff,  on  his  return  from  burying  the 
body,  took  her  (the  complainant)  into  a  room, 
and  told  her,  that  if  she  ever  said  anything 
about  it  he  .would  kill  her.  That  she  had 
never  told  of  it  till  then,  *for  fear  that  P141 
Murray  would  kill  her.  Whilst  Miranda  was 
making  this  statement,  Murray  came  in,  in  a 
boisterous  manner,  and  said  that  he  had  heard 
that  something  was  going  on  in  relation  to  him, 
and  he  wanted  to  know  what  it  was.  When 
Murray  came  in,  Miranda  appeared  to  very 
much  afraid  of  him,  and  ran  out  of  the  room. 
Previous  to  his  entrance,  she  appeared  to  be 
timid  and,  as  one  of  the  witnesses  stated,  acted 
rather  strangely.  At  the  time  Murray  entered 
the  room,  Judge  Chandler  had  taken  down,  in 
writing,  the  statement  of  Miranda,  and  was 
about  to  administer  an  oath  to  her,  but  the 
abrupt  entrance  of  Murray  seemed  wholly  to 
disqualify  her  from  taking  the  oath,  or  from 
being  further  examined.  Judge  Chandler  tes- 
tified that  when  Miranda  ran  out  of  the  room, 
she  went  to  a  neighboring  house,  where  he  saw 
her  soon  afterwards,  but  she  was  not  in  a  fit 
state  of  mind  to  be  examined;  that  considering 
the  case  of  a  nature  demanding  further  exam- 
ation,  he  committed  Murray  to  the  custody  of 
the  sheriff.  The  sheriff,  who  was  present  at 
the  examination,  also  testified,  that  from  the 
relation  of  Miranda  and  the  circumstances,  he 
thought  at  the  time  that  Murray  was  guilty, 
and  such  appeared  to  be  the  general  impres- 
sion of  those  assembled  at  Johnson's.  An  at- 
tempt was  made  the  next  morning  to  further 
examine  Miranda,  but  she  was  not  in  a  fit  state 
of  mind  for  the  purpose.  The  husband  of  Mi- 
randa testified  that  he  had  heard  her,  when 
under  the  operation  of  fits,  speak  of  the  mur- 
der; but  when  in  her  right  mind,  she  desired 
the  family  not  to  say  anything  about  it.  Mi- 
randa herself  testified,  on  the  trial  of  this 
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cause,  that  she  had  no  recollection  of  ever  talk- 
Ing  about  Murray's  having  killed  a  man,  and 
had  no  recollection  of  having  seen  Judge 
Chandler  and  the  sheriff  at  her  father's  house. 
It  appeared  that  the  defendants  attended  Mi- 
randa as  physicians. 

It  further  appeared  in  evidence  that  Morey, 
the  stage-driver,  was  brought  before  the  magis- 
trate, and  he,  as  well  as  Murray's  son,  exam- 
ined; that  search  was  made  for  the  body  of 
the  supposed  murdered  man,  by  the  sheriff 
and  others;  and  the  result  was,  that  both  the 
judge  and  the  sheriff  became  satisfied  of  Mur- 
ray's innocence,  and  published  certificates  of 
142*J  *their  full  belief  in  his  innocence;  and 
the  sheriff,  by  the  direction  of  the  judge,  dis- 
charged Murray  from  prison.  A  number  of 
witnesses  were  called,  who  proved  a  long  con- 
tinued hostility  between  Murray  and  D.  Long, 
one  of  the  defendants;  that  they  had  been  en- 
gaged in  many  law  suits,  and  had  frequently 
procured  indictments  against  each  other,  par- 
ticulary  by  Long  against  Murray. 

The  evidence  being  closed,  the  judge  directed 
the  plaintiff  to  be  nonsuited.  A  case  was  made 
with  a  view  of  applying  to  this  court  to  set 
aside  the  nonsuit,  and  to  grant  a  new  trial, 
which  was  submitted  on  written  arguments 

by, 

Mr.  H.  Brown  for  plaintiff. 

Mr.  D.  H.  Chandler,  for  defendants. 

By  the  Court,  SUTHERLAND,  J.  This  is  an 
action  for  a  malicious  prosecution.  The  plaint- 
iff was  nonsuited  at  the  trial, which  nonsuit  he 
now  moves  to  set  aside.  The  essential  ground 
of  this  action  is,  that  a  legal  prosecution  has 
been  carried  on  without  a  probable  cause. 
The  evidence  in  the  case  failed  to  establish 
that  fact.  The  defendants  took  an  active 
agency  in  procuring  the  complaint  to  be  made, 
and  the  plaintiff  to  be  arrested  ;  but  if  they  be- 
lieved the  story  of  Miranda  Johnson,  they  did 
in  this  no  more  than  their  duty.  Miranda 
Johnson  repeated  the  same  story  to  Judge 
Chandler,  upon  the  strength  of  which  he  is- 
sued a  warrant  for  the  arrest  of  the  plaintiff. 
Her  story  was  told  to  several  persons,  who 
seem  to  have  believed  it.  Her  parents  appear 
to  have  believed  it ;  and  although  she  was  in- 
firm in  mind  and  body,  and  subject  to  fits,  it 
does  not  appear  that  her  declarations  were  con- 
sidered unworthy  of  credit  or  belief.  A  jury 
certainly  would  not  be  justified,  on  the  evi- 
dence in  this  case,  in  saying  that  there  was  no 
probable  cause  for  the  proceedings  against  the 
plaintiff,  although  they  might  believe  that  the 
defendants  were  actuated  by  improper  and 
malicious  motives.  But  malice  alone  will  not 
sustain  the  action.  It  requires  malice  and  the 
want  of  probable  cause.  From  the  want  of 
probable  cause  malice  may  implied  ;  but  the 
want  of  probable  cause  cannot  be  implied  from 
143*]  the  most  express  malice.  It  *must  be 
substantially  proved.  2  Phil.  Ev.,  111-113,  tit. 
Malicious  Prosecution.  The  plaintiff,  there- 
fore, was  properly  nonsuited,  and  the  motion  to 
set  aside  the  nonsuit,  and  for  a  new  trial,  must 
be  denied. 

Cited  in-12  Wend.,  426:  17  Wend.,  227;  6  N.  Y., 
387 ;  30  N.  Y.,  627 :  9  Hun.  181 :  10  Barb.,  66  :  32  Barb., 
549  ;  20  How.  Pr..  482 ;  50  How.  Pr.,  109 :  12  Abb.  Pr., 
223 ;  1  Abb.  N.  C.,  258;  5  Duer,  308;  30  Super.,  50;  77 
111.,  40;  36  Am.  Dec.,  584  (1  B.  Mon.,  358). 
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RILEY  &  WRIGHT  «.  SEYMOUR. 

Practice  in  Justice's  Court — Appearance — Plead- 
ing— Rejection  of  Testimony — Cannot  be  Ques- 
tioned in  Collateral  Action —  Notice  by  Sheriff 
to  Obligoi-s  of  Bond,  of  Suit  against  Him — 
Sufficiency  of. 

Where  on  the  return  of  a  summons  In  a  justice's- 
court,  there  Is  no  appearance,  and  the  cause  is  ad- 
journed to  a  future  day,  on  such  adjourned  day  the 
party  to  the  suit,  or  the  party  in  interest,  has  a 
right  to  interpose  a  plea. 

A  defendant,  who  nas  not  put  in  a  plea,  is  not  en- 
titled to  offer  evidence  which  goes  to  defeat  the 
plaintiff's  right  to  recover. 

Whether  a  justice  erred  or  not  in  the  rejection  of 
testimony  on  the  trial  of  a  cause  before  him,  cannot 
be  questioned  in  a  collateral  action. 

A  notice  by  a  sheriff  of  a  suit  against  him,  to  the 
obligors  of  a  bond  for  the  limits,  to  charge  the 
obligors  with  the  effect  of  such  notice,  must  be 
such  as  to  give  them  a  fair  opportunity  to  interpose 
a  defense. 

Where  an  obligor,  under  such  circumstances,  does 
appear  in  season  to  make  a  defense,  although  the 
notice  given  him  is  short,  he  will  not  be  allowed  to 
alJege  want  of  due  notice. 

Citations— 6  Johns.,  158  ;  7  Cow.,  87. 

ERROR  from  the  Monroe  C.  P.  Seymour 
sued  Riley  and  Wright  before  a  justice  on 
a  bond,  conditioned  that  Wright,  who  was  in 
the  custody  of  Seymour,  as  sheriff  of  the 
County  of  Monroe,  on  a  justice's  execution  in 
favor  of  Luman  Ashley,  should  remain  a  true 
and  faithful  prisoner,  and  should  not  go  with- 
out the  limits  of  the  liberties  of  the  jail,  until 
discharged  by  due  course  of  law;  and  assigned 
for  breach,  that  Wright  had  gone  without  the 
limits,  «fec.  The  defendants  plead  the  general' 
issue,  and  that  Wright  had  remained  a  true 
and  faithful  prisoner,  &c.,  on  which  last  plea 
issue  was  taken.  The  cause  was  tried,  and 
judgment  rendered  by  the  justice  for  the  plaint- 
iff, for  the  sum  of  $20.17  :  to  be  relieved  from 
which  judgment  the  defendants  appealed  to 
the  Monroe  C.  P. ,  where  the  cause  was  again 
tried,  on  the  same  pleadings  as  before  the  jus- 
tice, in  Oct.,  1827.  The  plaintiff  proved  a 
judgment  recovered  against  him  by  Luman 
Ashley,  before  Joel  Wheeler,  Esq.,  a  justice 
of  the  peace,  for  the  escape  of  Wright,  to  the 
amount  of  $20.17  ;  that  on  the  return  of  the 
summons  in  the  suit  of  Ashley  against  Sey- 
mour, the  defendant  did  not  appear,  and  no 
plea  was  put  in  to  the  plaintiff's  declaration  : 
the  cause  was,  however,  adjourned.  On  the 
adjourned  day,  Wright  appeared  for  the  de- 
fendant, but  made  no  requests  to  interpose  a 
plea.  He,  however,  cross-examined  the  plaint- 
iff's witnesses.  The  plaintiff  proved  the  com- 
mitment of  Wright,  and  that  he  was  subse- 
quently seen  without  the  walls  of  the  prison. 
Wright  then  produced  the  bond  given  by  him 
to  the  sheriff  *f or  the  liberties,  and  [*144 
offered  to  prove  that  he  was  liberated  from 
close  confinement  on  executing  it ;  which  testi- 
mony the  justice  refused  to  receive,  because 
no  plea  had  been  interposed  ;  and  on  the  testi- 
mony produced  by  the  plaintiff,  rendered  judg- 
ment against  the  defendant.  Notice  of  the 
suit  was  given  to  both  Riley  and  Wright,  but 
not  until  after  the  adjournment  of  the  cause 
of  Ashley  v.  Seymour. 

The  counsel  for  the  defendants,  Riley  and 
Wright,  applied  to  the  C.  P.  that  the  plaintiff 
be  nonsuited,  on  the  ground  that  the  judgment 
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of  Ashley  against  the  plaintiff  was  not  con- 
clusive against  them,  they  not  having  had  due 
notice  of  the  suit.  The  court  denied  the  mo- 
tion, saying,  that  although  the  notice  of  the 
suit  was  insufflcient.yet  the  defendants.by  ap- 
pearing and  endeavoring  to  defend, had  waived 
the  objection  of  want  of  notice.  The  defend- 
ants then  offered  to  prove  that  Wright  had  re- 
mained a  true  and  faithful  prisoner,  accord- 
ing to  the  condition  of  the  bond  ;  which  proof 
was  rejected  by  the  court,  on  the  ground  that 
the  defendants  were  estopped,  by  the  judg- 
ment in  the  case  of  Ashley  against  the  plaint- 
iff, from  controverting  the  fact  of  the  escape  ; 
to  which  decision  the  defendants  excepted. 
The  jury  found  a  verdict  for  the  plaintiff  un- 
der the  charge  of  the  court.  The  cause  now 
comes  before  this  court  on  writ  of  error,  re- 
moving the  record  and  bill  of  exceptions.  It 
was  submitted  on  written  arguments. 

Mr.  J.  H.  Gregory,  for  plaintiffs  in  error. 
The  appearance  of  Wright  on  the  trial  of  the 
cause  of  Ashley  against  the  plaintiff,  was  not 
a  waiver  of  his  right  of  notice.  Jac.  Law. 
Diet.,  tit.  Waiver.  A  judgment  against  the 
sheriff  for  the  escape  of  a  prisoner  committed 
on  an  execution,  is  not  evidence  of  such  es- 
cape in  an  action  against  the  obligors  of  a  bond 
for  the  limits,  unless  it  is  shown  that  due  no- 
tice of  the  suit  against  the  sheriff  was  given,  so 
that  they  had  the  opportunity  of  contesting 
the  fact  of  the  escape.  Such  opportunity  did 
not  exist  in  this  case,  by  the  omission  of  the 
sheriff  to  interpose  a  plea,  and  his  neglect  to 
notify  the  defendants  until  after  the  adjourn- 
ment of  the  cause.  After  the  adjournment  of 
a  cause  in  a  justice's  court,  a  plea  cannot  be 
interposed.  10  Johns.,  108;  11  Johns.,  69. 
145*]  *Mr.  A.  Gardiner,  for  defendant. 
The  question  is  not  whether  the  appearance 
of  Wright  was  technically  a  waiver,  but  wheth- 
er it  ought  not  to  be  considered  as  an  abandon- 
ment of  the  ground  of  defense  which  the  de- 
fendants otherwise  might  have  had.  They  lost 
nothing  by  the  omission  of  the  sheriff  to  put 
in  a  plea,  because  in  a  justice's  court,  where 
the  suit  was  pending,  a  plaintiff  is  bound  to 
make  the  same  proof  where  there  is  no  ap- 
pearance, as  where  a  plea  is  interposed.  10 
Johns.,  106.  The  liberties  are  the  prison  of 
the  county,  2  T.  R,  130;  6  Johns.,  123  ;  10 
Johns.,  549,  563,  and -as  long  as  a  prisoner  re- 
mains within  them  he  is  in  custody,  and  the 
sheriff  cannot  be  charged  with  an  escape. 
Wright  might,  therefore,  have  required  proof 
from  Ashley  of  an  escape  from  the  limits  of 
the  liberties.  The  parties  having  had  due  no- 
tice of  the  suit,  considered  by  them  as  such, 
evinced  by  their  appearance  and  attempt  at  de- 
fense, they  are  estopped  by  the  judgment  in 
that  suit  from  contesting  the  fact  of  escape. 

By  (lie  Court,  WOODWOTRTH,  J.  The  plaint- 
iffs in  error  executed  a  bond  to  Seymour, 
sheriff  of  Monroe,  conditioned  that  Wright, 
who  had  been  committed  on  a  justice's  execu- 
tion, should  remain  a  faithful  prisoner.  Sey- 
mour commenced  an  action  in  a  justice's  court 
on  the  bond,  alleging  an  escape.  Plea,  that 
Wright  remained  a  faithful  prisoner,  upon 
which  issue  was  taken,  and  judgment  for 
plaintiff.  The  cause  was  removed  by  appeal, 
and  tried  in  the  C.  P.,  where  judgment  was 
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again  rendered  for  the  plaintiff.  The  bill  of 
exceptions  states,  that  the  plaintiff  below  pro- 
duced and  proved  the  docket  of  a  judgment 
rendered  before  J.  Wheeler,  a  justice,  in  favor 
of  Ashley  against  Seymour,  for  the  escape  of 
Wright.  It  appeared  that  the  summons  was 
rteurned  Nov.  30,  1826,  at  which  time  the 
plaintiff,  Ashley,  declared.  The  cause  was  ad- 
journed to  Dec.  5,  and  judgment  rendered  for 
the  plaintiff.  On  the  return  day  of  the  sum- 
mons no  person  appeared  for  Seymour,  and  no 
plea  or  defense  was  set  up.  On  the  adjourned 
day,  Wright  appeared  to  defend,  answered  to 
the  suit  when  it  was  called,  and  cross-examined 
the  plaintiff's  witnesses.but  made  no  request  to 
*interpose  a  plea.  Wheeler  testified  [*146 
that  the  judgment  was  rendered  on  proof  of 
the  commitment  of  Wright,  and  that  he  was 
seen  without  the  walls  of  the  prison.  Upon 
this  testimony  being  given,  Wright  produced 
the  limit  bond,  and  offered  to  prove  that  he 
was  let  out  of  the  jail  upon  the  limits  OH  giv- 
ing that  bond,  and  relied  on  that  as  a  defense. 
The  justice  excluded  the  evidence  on  the 
ground  that  there  was  no  plea  of  defense. 

The  counsel  for  the  defendant  in  error  then 
called  a  witness,  who  testified  that  he  had  oc- 
casionally given  notice  to  the  bail  of  the  sheriff; 
that  after  the  adjournment  of  the  cause  of 
Ashley  v.  Seymour,  he  met  Riley,  the  bail  of 
Wright,and  informed  him  of  the  situation  of  the 
suit  against  the  sheriff;  that  previous  to  the  day 
of  the  trial,  but  after  the  adjournment,  Wright 
called  at  the  office  of  the  justice  and  examined 
the  docket,  or  it  was  read  over  to  him.  The 
counsel  for  the  defendants  below  contended 
that  the  evidence  did  not  maintain  the  issue. 
The  court  decided  that  it  did  maintain  the  issue; 
that  although  the  notice  to  the  defendants  was 
not  sufficient,  yet  by  appearing  on  such  notice 
and  endeavoring  to  defend,  they  had  waived 
the  want  of  notice,  and  were  liable. 

The  counsel  then  offered  to  prove  that  Wright 
had  continually  remained  a  true  and  lawful 
prisoner,  according  to  the  condition  of  the 
bond  ;  this  was  overruled  on  the  ground  that 
the  recovery  against  the  sheriff  estopped  the 
defendants  from  so  doing.  Exceptions  were 
taken  to  these  opinions,  and  a  verdict  found  for 
the  plaintiff  for  the  amount  recovered  against 
the  sheriff,  with  interest  and  costs. 

The  judgment  against  the  sheriff  having  been 
acquiesced  in,  although  erroneous,  it  is  con- 
clusive until  reversed  ;  the  sheriff  is  bound  by 
it.  It  is  also  conclusive  against  the  plaintiffs 
in  error,  both  as  to  the  fact  of  escape  and  as  to 
the  amount  the  sheriff  has  been  damnified  pro- 
vided due  notice  has  been  given  of  the  pend- 
ency of  that  suit.  6  Johns.,  158. 

It  is  evident  there  was  no  legal  ground  for 
making  the  sheriff  liable.  If  he  had  been  per- 
mitted to  show  that  the  escape  relied  on  by 
Ashley  was  no  other  than  this,  that  Wright 
was  released  from  the  walls  of  the  prison  on 
giving  a  bond  *for  the  limits  from  [*147 
whence  he  had  not  escaped,  the  defense  would 
have  been  complete. 

The  justice  testified  that  Wright  did  not  offer 
to  plead;  it  was  competent  for  him  so  to  do  on 
his  appearance  at  the  adjourned  day,  Lowther 
v.  Ci'ummie,  8  Cow. ,  87,  although  by  previous 
adjudication  th|>t  question  was  not  free  from 
doubt.  It  does  not  appear,  that  had  a  request,to 
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plead  been  made,  it  would  have  been  denied. 
After  the  cause  proceeded  in  the  examination  of 
testimony,  the  defendant  offers  the  limit  bond, 
and  that  he  was  removed  from  prison  to  the 
limits  in  consequence  of  having  given  it.  This 
evidence  would  have  supported  a  plea,  that 
Wright  was  committed  to  the  prison  and  there 
remained  until  a  bond  for  the  limits  was  given 
when  he  left  the  prison,  went  on  the  limits, 
and  remained  on  the  same  ever  since,  averring 
that  his  leaving  the  prison  in  this  manner  is 
the  escape  charged  by  the  plaintiff.  As,  how- 
ever, no  plea  was  interposed,  I  do  not  perceive 
that  the  justice  erred  in  excluding  the  testi- 
timony.  Whether  he  erred  or  not  is  immate- 
rial at  this  time;  his  errors  cannot  be  corrected 
in  a  collateral  action.  The  preceding  remarks 
are  made  to  show  that  if  the  plaintiffs  in  error 
have  become  liable,  they  cannot  justly  com- 
plain of  the  severity  of  the  law;  but  may  im- 
Sute  their  liability  rather  to  negligence  in  not 
efending  the  cause  in  the  manner  they  might 
have  done ;  that  is  to  say,  by  pleading  at  the 
adjourned  day  in  such  manner  as  under  the 
plea  to  have  admitted  the  evidence  offered  ; 
and  in  the  event  that  the  justice  had  then  pre- 
cluded the  defense,  to  have  reversed  the  judg- 
ment in  a  superior  court.  Under  the  circum- 
stances, the  question  is,  was  the  notice  suffi- 
cient? No  particular  time  can  be  laid  down  as 
a  rule  ;  it  must  depend  on  the  reason  of  the 
thing;  did  it  afford  a  fair  opportunity  to  inter- 
pose the  defense?  If  the  plaintiffs  in  error  had 
not  appeared  I  think  this  court  would  consider 
the  notice  too  short;  but  where  a  party  does 
appear,  and  that  in  season  to  make  a  defense, 
and  when  it  manifestly  appears  that  the  de- 
fense could  not  have  been  legally  excluded, 
had  the  defendants  availed  themselves  of  the 
protection  the  law  afforded,  it  seems  to  be  go- 
ing too  far  to  say,  that  notwithstanding,  a  party 
148*]  *may  put  himself  on  the  ground  that 
reasonable  notice  was  not  given.  It  will  be 
perceived  that  no  stress  is  laid  on  the  doctrine 
of  waiver.  I  very  much  doubt  whether  the 
mere  appearance  of  the  party  and  attempting 
to  defend,  when  from  the  stage  at  which  the 
suit  had  arrived  it  had  become  inadmissible, 
would  in  any  way  implicate  a  party.  I  dis- 
claim that  ground;  and  upon  the  best  consid- 
eration I  have  been  able  to  give  this  case,  in- 
cline to  the  opinion  that  the  plaintiffs  in  error 
having  notice  of  the  action  commenced  against 
the  sheriff,  and  in  consequence  thereof  appear- 
ing, they  might  with  ordinary  skill  have  de- 
fended the  action  against  the  sheriff. 

The  judgment  of  the  court  below  must  be  af- 
firmed. 

Cited  in— 12  Wend.,  J52;   6  Barb..  470;  6  Daly,  256. 


GRANT 

v. 

SHURTER  ET  AL,.,  Administrators,  &c.,  of 
BENJAMIN  ALUGER,  JR. 

Survivor  alone  Liable  on  Joint  Contract — Action 
Does  not  Lie  against  Executor  of  Deceased 
Party — Witnesses — Competency  of. 

In  an  action  against  the  administrators  of  a  de- 
ceased partner,  the  surviving  pfotner  is  a  compe- 
tent witness  to  prove  the  partnership.  In  the  case 
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of  a  joint  contract,  if  one  of  the  parties  dies  his  ex- 
ecutor is,  at  law,  discharged  from  liability,  and  the 
survivor  alone  can  be  sued,  and  if  the  executor  be 
sued  he  may  plead  the  survivorship  or  give  it  in 
evidence  under  the  general  issue.  The  observa- 
tions of  Ld.  Mansfield  in  Rice  v.  Shute,  5  Burr.,  2612, 
that  "all  contracts  with  partners  are  joint  and  sev- 
eral, every  partner  is  liable  to  pay  the  whole,"  had 
reference  to  the  extent  of  liability  of  the  partner, 
and  not  to  the  form  of  proceeding  to  be  pursued  by 
a  creditor.  The  doctrine  that  an  executor  of  a  de- 
ceased party  may  be  sued  at  law  in  a  separate  ac- 
tion, applies  only  to  cases  where  the  contract,  by 
the  express  agreement  of  the  parties,  is  made  joint 
and  several,  and  does  not  authorize  a  creditor  to  sue 
the  executor  of  a  deceased  partner,  where  the  con- 
tract is  not  joint  and  several. 

Citations— 1  Chit.,  37  :  2  Burr.,  1190 ;   5  Burr.,  2612 ; 
1  Ball.,  250. 

THIS  was  an  action  of  assumpsit,  tried  before 
the  Hon.  James  Emptt,  one  of  the  circuit 
judges,  at  the  Ulster  Circuit,  in  Nov.,  1827. 
The  declaration  contained  the  usual  counts  for 
work,  labor  and  services,  goods,  wares  and 
merchandise,  and  cut  stone,  sold  and  delivered 
to  the  intestate.  Plea,  the  general  issue. 

The  plaintiff  proved  work  done  by  him  on  a 
lock  on  the  Delaware  and  Hudson  Canal, which 
the  intestate  had  engaged  to  construct,  and 
also  the  furnishing  of  a  quantity  of  cut  stone 
for  the  construction  of  the  lock,  at  the  request 
of  the  intestate;  showed  the  value  of  the  work 
and  the  materials  found,  and  rested  his  cause. 
Elijah  Alliger  was  called  as  a  witness  on  the 
part  of  the  defendants,  who  being  sworn  on 
his  wire  dire,  stated  that  he  *was  a  part-  [*  1 49 
ner  with  Benjamin  Alliger,  Jr.,  in  the  build- 
ing of  the  lock:  that  he  was  interested  in,  and 
had  taken  with  him  the  contract  for  building 
and  completing  the  lock,  and  continued  inter- 
ested and  a  partner  with  him  until  his  death; 
that  he  was  so  interested  and  a  partner  at  the 
time  the  work  was  done  and  the  materials  fur- 
nished by  the  plaintiff.  The  counsel  for  the 
plaintiff  objected  to  his  being  sworn  in  chief, 
but  the  circuit  judge  allowed  him  to  be  sworn 
and  he  then  testified  as  above  stated.  Several 
other  witnesses  were  sworn  as  well  on  the  part 
of  the  plaintiff  as  of  the  defendant,  and  ex- 
amined as  to  the  fact  of  partnership,  when,  in 
consequence  of  the  decision  of  the  judge  as  to 
the  admissibility  of  Elijah  Alliger  as  a  compe- 
tent witness,  the  plaintiff  submitted  to  a  non- 
suit, with  leave  to  move  this  court  to  set  the 
same  aside.  A  case  was  made  whirh  was  sub- 
mitted to  the  court  on  written  arguments. 

Messrs.  Romeyn&ndVanBuren,  for  plaintiff. 
1.  Elijah  Alliger  was  interested.  In  case  of  re- 
covery by  the  plaintiff,  the  record  would  have 
been  conclusive  against  him  on  a  claim  for  con- 
tribution. He  was  also  interested  in  saving  the 
defendants  from  costs.  2.  If  Elijah  was  a 
known  partner,  the  plaintiff  has  a  right  to  sue 
the  representatives  of  his  deceased  partner.  All 
contracts  with  partners  are  joint  and  several, 
and  every  partner  is  liable  to  pay  the  whole. 
Rice  v.  Shute,  5  Burr.,  2612.  It  is  only  in  cases 
of  joint  contracts  that  the  survivor  must  be 
sued.  1  Chit.  PI.,  37.  But  when  the  con- 
tract is  several  or  joint  and  several,  the  execu- 
tor of  the  deceased  party  may  be  sued  at  law 
in  a  separate  action;  2  Burr.,  1190;  but  he  can- 
not be  sued  jointly  with  the  survivor,  because 
one  is  charged  de  bonis  testatoris,  and  the  other 
de  bonis  propriis.  8.  Had  the  intestate  been 
sued  whilst  living,  he  would  not  have  been 
permitted  under  the  plea  of  the  general  issue, 
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to  have  shown  that  there  was  another  who 
ought  to  have  been  made  a  party,  nor  can  his 
representatives  under  a  similar  plea  be  allowed 
to  do  so. 

Messrs.  Ruggles  and  Hasbrouck,  for  defend- 
ants. The  witness,  Alliger,  was  competent  to 
prove  the  partnership.  His  testimony  was 
15O*]  *against  his  own  interest.  The  defend- 
ants could  not,  like  their  intestate,  plead  the 
non-joinder  in  abatement,  because  as  adminis- 
trators they  could  not  be  joined  with  the  sur- 
vivor. The  supervisorship  in  such  case  may 
be  pleaded  in  bar  or  given  in  evidence  under 
the  general  issue.  1  Chit.  PL,  37. 

By  tfie  Court,  WOODWORTH,  J.  This  is  an 
action  of  assumpsil  for  work,  labor  and  serv- 
ices, and  materials  found. 

The  plaintiff  proved  that  he  was  employed 
by  the  intestate  to  do  some  work  in  finishing 
one  of  the  locks  on  the  Delaware  and  Hudson 
Canal,  and  to  furnish  cut  stone,  &c. ;  that  he 
peformed  the  work  and  delivered  the  stone 
agreeably  to  his  contract. 

The  defendants  offered  E.  Alliger  as  a  wit- 
ness. He  was  objected  to  on  the  ground  of  in- 
terest, and  sworn  on  his  wire  dire.  He  stated 
that  he  was  a  partner  with  B.  Alliger  in  the 
building  of  the  lock,  was  interested  with  him 
in  the  contract  for  building  the  same,  and  con- 
tinued interested  and  a  partner  until  his  death, 
and  that  he  was  so  interested  when  the  work 
was  done  and  the  materials  furnished. 

The  plaintiff  insisted  that  he  was  interested; 
but  the  judge  admitted  him  as  a  witness.  He 
then  testified  to  the  preceding  facts.  The  ques- 
tion whether  the  witness  was  interested  will  de- 
pend on  this  :  if,  on  the  death  of  one  partner, 
a  creditor  can  maintain  an  action  at  law 
against  the  representatives  of  the  deceased, 
then  it  follows  that  the  s,urvivor  is  bound  to 
contribute  and,  consequently,  he  is  interested 
to  defeat  the  recovery ;  but  if  the  creditor's 
right  of  action  is  against  the  survivor,  and  the 
representatives  of  the  deceased  are  not  liable 
in  an  action  at  law,  then  the  surviving  partner 
is  a  competent  witness  ;  because,  by  proving 
a  fact  which  defeats  the  plaintiff's  action,  he 
still  remains  liable,  and  cannot  be  benefitted 
by  such  failure  to  recover. 

In  the  case  of  a  joint  contract,  if  one  of  the 
parties  die,  his  executor  is  at  law  discharged 
from  liability,  and  the  survivor  alone  can  be 
sued ;  and  if  the  executor  be  sued,  he  may 
plead  the  survivorship,  or  give  it  in  evidence 
under  the  general  issue  ;  but  if  the  contract  be 
several  or  joint  and  several,  the  executor  of 
the  deceased  may  be  sued  at  law  in  a  separate 
151*]  *action.  1  Chit.,  37;  2  Burr.,  1190. 
This  doctrine,  which  allows  an  action  against 
the  executor,  is  applicable  to  cases  where  the 
contract,  by  the  express  assent  of  the  parties, 
is  made  joint  and  several.  It  does  not  author- 
ize a  creditor  to  sue  the  executor  or  admin- 
istrator of  a  deceased  partner.  I  am  not 
aware  that  any  such  action  has  ever  been  sus- 
tained at  law.  The  observations  of  Ld.  Mans- 
field, in  Rice  v.  Shute,  5  Burr.,  2612,  do  not 
support  a  contrary  doctrine.  He  says:  "All 
contracts  with  partners  are  joint  and  several  ; 
every  partner  is  liable  to  pay  the  whole."  The 
latter  clause  explains  the  meaning  of  that 
learned  judge — not  that  you  can  at  law  pro- 
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ceed  against  the  executor  or  administrator  of 
the  deceased  partner,  in  the  same  manner  that 
may  be  done  on  a  contract  made,  which  is  de- 
clared to  be  joint  and  several,  but  that  each 
partner  is  holden  to  pay  the  whole  debt,  and 
not  a  portion  merely.  The  remarks  of  His 
Lordship  had  reference  to  the  extent  of  liabil- 
ity of  each  partner;  not  to  the  form  of  proceed- 
ing to  be  pursued  by  the  creditor.  The  same 
remarks  would  be  equally  pertinent  when  ap- 
plied to  a  joint  demand  against  two  debtors. 
Each  debtor  is  liable  to  pay  the  whole,  and  in 
that  sense  the  contract  may  be  said  to  be  joint 
and  several ;  but  it  will  not  be  contended  that, 
therefore,  the  executor  of  the  deceased  debtor 
is  liable  in  a  court  of  law. 

The  rights  of  a  surviving  partner,  and  those 
appertaining  to  the  representatives  of  a  de- 
ceased partner,  abundantly  show,  that  irom 
the  nature  of  that  contract,  the  doctrine  con- 
tended for  is  not  tenable.  The  right  of  action 
survives  to  the  surviving  partner;  he  succeeds 
to  the  exclusive  control  of  the  property,  and 
alone  brings  actions  for  the  recovery  of  the 
debts,  and  is  liable  to  the  creditors  at  law.  It 
would  seem  a  strange  doctrine  that  the  credit- 
or might,  in  the  first  instance,  resort  to  the  ex- 
ecutor, who  never  came  to  the  possession  of 
the  partnership  funds.  So  complete  is  the  right 
of  the  surviving  partner,  that  a  creditor  of  the 
firm  may,  after  the  death  of  one,  maintain  an 
action  against  the  survivor  without  taking  no- 
tice of  the  partnership  or  the  death  of  one,  and 
the  survivorship  of  the  other.  It  would  seem 
to  follow,  that  if  the  executor  was  liable  to  an 
action,  it  would  be  lawful  *for  him  to  [*152 
receive  debts  and  settle  partnership  accounts  ; 
but  he  has  no  such  authority.  A  payment  to 
an  executor  is  no  satisfaction  to  a  surviving 
partner.  1  Dall.,  250.  It  will  scarcely  be  pre- 
tended that  the  creditor  can  sue  the  survivor, 
and  at  the  same  time  sustain  an  action  against 
the  executor ;  and  yet  this  would  be  the  conse- 
quence, for  they  cannot  be  joined  in  the  same 
action.  In  the  case,  therefore,  of  a  known  part- 
nership, the  remedy  is  against  the  survivor, 
who  can  have  no  interest  in  the  attempt  to  re- 
cover a  partnership  debt  in  a  suit  not  instituted 
against  the  proper  parties.  On  this  ground,  I 
think  the  decision  of  the  judge  correct. 

After  this  decision,  the  defendants  produced 
other  witnesses  to  fortify  the  testimony  of  the 
witness  objected  to,  as  to  the  fact  of  the  part- 
nership; and  the  plaintiff,  further  evidence  to 
impugn  that  fact.  After  the  testimony  closed, 
the  case  states  that  the  plaintiff,  under  the 
point  reserved  for  admitting  E.  Alliger-  as  a 
witness,  suffered  a  nonsuit  with  liberty  to 
move  to  set  it  aside. 

The  only  point  presented  is,  as  to  the  admis- 
sion of  the  witness.  The  judge  was  not  called 
on  to  decide  any  other  question,  nor  the  jury 
to  pass  on  any  fact.  Being  of  opinion  that  the 
witness  was  properly  admitted,  the  motion  to 
set  aside  the  nonsuit  must  be  denied.  It  will 
be  observed,  that  although  the  witness  was 
competent,  there  was  an  important  fact  to  be 
decided  by  the  jury,  viz. :  whether  the  partner- 
ship existed.  The  evidence  of  E.  Alliger  was 
express,  but  there  was  circumstantial  evidence 
opposed  to  it ;  on  all  which  the  jury  had  a 
right  to  pass,  if  the  plaintiff  requested  it.  They 
might  have  found  that  there  was  no  partner- 
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ship  ;  and  had  such  a  verdict  been  sustainable, 
it  would  have  removed  the  difficulty  which 
now  lies  in  the  plaintiff's  way.  It  is,  however, 
probable,  that  inasmuch  as  m  the  question  as 
to  the  admissibility  of  the  witness  is  involved 
the  material  point  whether  an  action  can  be 
maintained  against  the  administrator  of  a  part- 
ner, it  was  not  deemed  expedient  to  contest  the 
fact  of  partnership  against  such  explicit  evi- 
dence as  was  adduced. 

Motion  to  set  aside  nonsuit,  denied. 

Distinguished— 6*  N.  Y.,  4 ;  46  Barb.,  384. 

Cited  in-25  Wend.,  357;  17  N.  Y.,  357;  55  N.  Y.,  127 ; 
6  Hun,  285;  22  Hun,  288;  16  Barb.,  43,  290 ;  30  How. 
Pr.,  288;  1  Abb.  Pr.,  379 ;  1  Abb.  N.  S.,  154 ;  2  Duer, 
652 ;  14  Am.  Rep.,  200  (55  N.  Y.,  124). 
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WILKIN,  Administrator  of  JAMES. 

Appeal  from  Justice's  Judgment — Bond — Con- 
struction of  Condition — Statute — Pleading. 

In  cases  of  appeal  from  justices'  judgments, 
whenever  there  is  a  recovery  in  favor  of  the  appel- 
lee in  the  C.  P.,  the  condition  is  absolute  to  pay  the 
amount  of  such  recovery,  provided  an  execution 
has  been  first  issued  on  the  judgment,  and  the  same, 
or  any  part  thereof,  be  returned  unsatisfied.  A  fl.  fa. 
will  satisfy  the  words  and  intent  of  the  statute.  A 
ca.  sa.  in  such  a  case,  appears  not  in  the  contempla- 
tion of  the  statute.  The  clause  in  the  condition  of 
the  bond,  "  that  appellant  will  surrender  his  body  in 
execution,"  applies  only  to  the  case  where  the  ap- 
peal is  not  prosecuted  with  due  diligence.  If  a  party 
wishes  to  avail  himself  of  any  deficiency  in  an  ap- 
peal bond,  he  must  show  it  specially  and  at  large,  or 
it  will  not  be  noticed.  The  want  of  profertof  letters 
of  administration  can  be  taken  advantage  of  only 
by  special  demurrer. 

ERROR  from  the  Orange  C.  P.  Declaration, 
debt  on  bond  in  the  penalty  of  $104.42. 
The  defendant  craves  oyer  of  the  condition  of 
the  bond,  and  sets  it  forth  ;  which,  after  a  re- 
cital that  a  judgment  had  been  rendered  before 
a  justice  in  favor  of  Wilkin  against  one  Joseph 
Colwell  for  $50  damages  and  costs,  that  an  ap- 
peal had  been  prosecuted  thereon,  and  that 
Colwell  had  conformed  in  all  things  required 
by  the  statute  in  such  cases,  as  in  the  usual 
form  required  in  appeal  bonds.  The  defendant 
then  pleads  non  est  factum,  and  a  general  per- 
formance. The  plaintiff  replies  that  the  de- 
fendant prosecuted  the  appeal  ;  that  judgment 
was  rendered  in  favor  of  the  plaintiff  in  the  C. 
P.,  for  $106  damages  and  $28.81  costs;  that 
Colwell  did  not  pay  the  same,  that  a  jteri  facias 
issued  on  the  judgment  which  was  returned 
nulla  bona,  &c. ,  and  that  an  order  was  made  by 
the  C.  P.,  giving  the  plaintiff  leave  to  prose- 
cute the  bond,  concluding  with  a  verification 
and  prayer  of  judgment.  The  defendant  re- 
joined, that  no  writ  of  capias  ad  satisfaciendum 
had  been  issued  on  the  judgment  on  which 
Colwell  might  or  could  have  surrendered  him- 
self in  execution  in  discharge  of  the  bond,  and 
that  the  defendant  hath  at  all  times  been  ready 
and  willing  to  surrender  Colwell  in  execution 
of  the  judgment,  but  that  the  plaintiff  hath 
neglected  and  refused  to  issue  a  capias  ad  satis- 
faciendum upon  the  judgment,  concluding  with 
a  verification,  &c.  Demurrer  and  joinder. 
Then  follows  an  award  of  venire,  a  verdict  for 
the  plaintiff  on  the  issue  of  fact,  and  judgment 
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for  the  plaintiff  on  the  demurrer.  The  cause 
was  submitted  on  written  arguments. 

Mr.  J.  R.  Van  Duzer,  for  plaintiff  in  error. 
1.  The  declaration  is  insufficient ;  there  is  no 
prpfert  of  letters  of  administration,  though  the 
suit  is  prosecuted  by  the  plaintiff  in  the  char- 
acter of  an  administrator.  2.  The  bond  is  a 
nullity,  because  not  executed  by  the  party  ap- 
pealing. 3.  The  *plainti£f  was  bound  [*154 
to  issue  a  ca.  sa.  on  which  the  defendant  might 
have  surrendered  Colwell,  or  Colwell  surren- 
dered himself  in  discharge  of  his  bail  or  surety. 
This  was  a  condition  precedent  to  his  right  of 
recovery  against  the  defendant;  19  Johns., 
194  ;  4  Cow.,  40  ;  4  Burr.,  2052  ;  and  the  per- 
formance of  the  condition  having  been  pre- 
vented by  the  omission  of  the  obligee,  the  obli- 
gor is  discharged.  The  clause  in  the  statute 
(Stats.,  vol.  6,  ch.  294,  sec.  36),  "  or  that  such 
appellant  will  surrender  his  body  in  execution 
of  the  said  judgment,"  and  incorporated  into 
the  appeal  bond,  applies  as  well  where  a  judg- 
ment is  rendered  against  the  appellant  in  the  C. 
P. ,  as  where  there  is  a  neglect  to  prosecute  the 
appeal  with  diligence ;  and  such  is  the  con- 
struction put  upon  the  statute  by  this  court  in 
the  case  Ex  parte  Harrison,  4  Cow. ,  64. 

Messrs.  Benton  and  Wilkin,  for  defendant.  1. 
The  want  of  profert  of  letters  of  administra- 
tion, could  be  taken  advantage  of  only  by 
special  demurrer.  1  R.  L.,  117.  2.  The  court 
below  on  the  pleadings  presented,  would  not 
have  been  authorized  to  pronounce  the  bond  a 
nullity,  nor  will  this  court  do  so.  The  only 
question  arising  on  the  pleadings  is,  whether 
the  plaintiff  was  bound  to  have  issued  a  ca.  sa. 
3.  The  clause  of  the  bond,  that  the  appellant 
will  surrender  his  body  in  execution  of  the 
judgment,  applies  only  where  there  is  a  neglect 
to  prosecute  the  appeal.  That  a  ca.  sa.  is  not 
necessary  where  judgment  is  rendered  in  favor 
of  the  appellee,  is  manifest  from  the  39th  sec- 
tion of  the  statute,  which  requires  a  fi.  fa.  and 
not  a  ca  sa.  to  be  sued  out  before  the  prosecu- 
tion of  the  bond.  A.fi.fa.  must  have  been  in- 
tended by  the  Legislature,  because  the  statute 
speaks  of  the  execution,  or  a  part  thereof, 
being  returned  unsatisfied,  which  language 
cannot,  with  propriety,  be  used  in  reference  to 
a  ca.  sa.  The  proceedings,  therefore,  were  in 
conformity  not  only  with  the  spirit  but  the 
letter  of  the  statute. 

By  the  Court,  WOODWORTH,  J.  This  is  a 
writ  of  error  to  the  Court  of  C.  P.  of  Orange 
Co.  Wilkin  declared  on  a  bond  alleged  to 
have  been  executed  by  Allison,  *in  f*155 
the  penalty  of  $104.42.  The  defendant  craved 
oyer,  setting  out  the  condition  only,  by  which 
it  appeared  to  have  been  a  bond  to  prosecute 
an  appeal  from  a  judgment  rendered  before  a 
justice,  in  favor  of  Wilkin  against  J.  Colwell, 
and  averring  that  Colwell  had  conformed  in 
all  things  required  by  the  statute.  The  condi- 
tion is  in  the  usual  form,  but  the  penalty  and 
signatures  not  being  set  out,  we  are  not  in- 
formed whether  Colwell,  or  any  other  person 
besides  Allison,  executed  the  bond.  And  here 
it  is  proper  to  observe,  that  had  the  bond  been 
executed  jointly  and  severally  by  Colwell  and 
Allison,  the  plaintiff,  in  declaring,  was  not 
bound  to  take  notice  of  the  latter,  but  might 
declare  in  the  manner  he  has  done.  If  the  de- 
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iendant  desired  to  avail  himself  of  any  legal 
consequences  arising  from  the  fact  that  Allison 
only  executed  the  bond,  he  ought  to  have  set 
it  out  specially  and  at  large,  so  that  the  court 
might  be  able  to  take  notice  of  it.  After  crav- 
ing oyer  in  this  manner,  the  defendant  plead 
1st,  non  est  faclum,  and  3d,  general  perform- 
ance. The  replication  is,  that  Colwell  prose- 
cuted the  appeal ;  that  the  cause  was  tried,  and 
such  proceedings  had  that  judgment  was  ren- 
dered in  favor  of  Wilkin  for  $106  damages  and 
$28.81  costs,  which  Colwell  has  not  paid;  that 
a  writ  of  fieri  facias  issued  on  the  judgment, 
directed  to  the  sheriff  of  Orange,  on  which  the 
sheriff  returned  nulla  bona,  &c, ;  that  after  the 
said  return,  the  Court  of  C.  P.  ordered  that  the 
plaintiff  have  leave  to  prosecute  the  bond. 

The  rejoinder  states  that  no  capias  ad  satisfa- 
ciendum  issued  on  the  judgment,  before  the 
commencement  of  this  suit,  on  which  Colwell 
might  have  surrendered  in  execution,  in  dis- 
charge of  the  bond,  and  that  Allison  has  at  all 
times  been  ready  to  surrender  Colwell  in  ex- 
ecution on  the  judgment,  but  the  plaintiff  has 
refused  to  issue  a  ca.  sa.,  concluding  with  a 
verification.  The  plaintiff  demurred,  and  the 
•defendant  joined  in  demurrer.  The  record  then 
proceeds  to  state  the  trial  of  the  issue  in  fact, 
verdict  and  judgment  on  the  demurrer  for 

Klaintiff.    The  plaintiff  in  error  makes  the  fol- 
)wing  points  : 

1.  There  is  no  profert  of  letters  of  adminis- 
tration. This  is  only  cause  for  special  de- 
murrer. 

156*]  *2.  That  the  bond  was  a  nullity.  I 
have  already  observed  the  omission  to  set  out 
the  bond  at  large,  so  that  the  question  argued 
on  this  point  is  not  presented  by  the  pleadings. 
For  aught  that  appears,  the  bond  may  have  in 
all  things  corresponded  with  the  statute. 

3.  That  the  plaintiff  in  error  fully  complied 
with  the  condition.  This  objection  is  not  well 
taken.  The  clause  in  the  condition  of  the 
bond,  that  "  the  appellant  will  surrender  his 
body  in  execution,"  applies  only  to  the  case 
where  the  appeal  is  not  prosecuted  with  due 
diligence,  and  the  appellant  is  bound  to  pay  or 
surrender.  Whenever  there  is  a  recovery  in 
favor  of  the  appellee  in  the  C.  P. ,  the  condi- 
tion is  absolute  to  pay  the  amount  of  such  re- 
covery, provided  an  execution  has  been  first 
issued  on  the  judgment,  and  the  same,  or  any 
part  thereof,  be  returned  unsatisfied.  A.fi.fa. 
will  satisfy  the  words  of  the  statute,  nor  have 
I  any  doubt,  from  the  expressions  used,  the  in- 
tent also.  A  ca.  sa.  in  order  to  enable  the  de- 
fendant to  surrender  in  such  a  case,  appears  to 
me  not  in  contemplation  by  the  statute. 

The  judgment  in  the  court  below  must  be  af- 
Jirmed. 

Cited  in-11  Wend.,  624;  17  Wend.,  69. 


SLIDELL  t>.  McCREA. 

Insolvency — Assignee  of  Judgment  Procured  by 
Insolvent,  to  Purchase  for  Nominal  Considera- 
tion, can  be  Petitioning  Creditor  only  for  Sum 
Paid — Intent — Discharge —  When  Void. 

Where  an  insolvent  procures  a  person  to  purchase 
in  a  judgment,  and  such  person  pays  nothing,  or, 
-at  most,  a  nominal  consideration,  for  the  assign- 
ment, he  can  be  a  petitioning  creditor  only  for  the 
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sum  paid.  If,  in  such  case,  the  purchaser  becomes 
a  petitioning  creditor  for  the  whole  amount  of  the 
judgment,  and  such  sum  is  necessary  to  make  up 
two  thirds  of  all  the  money  owing  by  the  insolvent, 
and  the  insolvent  obtains  a  discharge,  such  dis- 
charge will  be  adjudged  void.  The  Act,  per  se, 
avoids  the  discharge  without  proof  of  the  Intent. 
A  failure  to  specify  and  set  forth  clearly  the  true 
cause  and  consideration  upon  which  the  debts  were 
contracted  renders  the  discharge  fraudulent  and 
void,  under  the  Act  of  1817,  and  a  specification  that 
the  debt  is  due  on  a  promissory  note,  without  set- 
ting forth  the  consideration  thereof,  was  held  to  be 
insufficient.  From  the  want  of  a  proper  specifica- 
tion, the  intent  to  defraud  is  inferable,  and  need 
not  be  proved. 

Citations—  1   R.  L.,  460  ;   4  N.  Y.  Stat.,  46  b  ;  20 
Johns.,  22;  1  R.  L..  261.  sec.  3. 


is  an  action  of  assumpsit.  The  dec- 
JL  laration  contains  the  usual  counts  in  in- 
debitatus  assumpsit  for  moneys  lent,  had  and 
received,  &c.,  &c.  Plea,  the  general  issue, 
with  notice  of  set-off.  The  cause  was  tried  at 
the  N.  Y.  Circuit,  in  Dec.,  1825.  The  plaint- 
iff's demand  was  proved  by  the  production  of 
certain  insolvent  papers,  in  an  application  by 
the  defendant  for  a  discharge  as  an  insolv- 
ent debtor,  in  Oct.,  1822.  In  the  account  of 
creditors  then  presented  by  *the  de-  [*157 
fendant,  the  plaintiff  is  stated  to  be  a  creditor. 
The  defendant  then  produced  his  discharge  as 
an  insolvent  debtor  under  the  Two  Third  Act, 
granted  by  the  Recorder  of  N.  Y.,  Jan.  18, 
1823. 

From  the  papers  in  this  case  of  insolvency 
it  appeared  that  the  whole  amount  of  debts 
owing  by  the  insolvent  Was  $19,086.43;  that 
the  amount  signed  off,  or  debts  owing  to  pe- 
titioning creditors,  was  $12,922.75  ;  that  David 
H.  Robertson  was  one  of  the  petitioning  cred- 
itors, and  the  amount  signed  off  by  him  was 
$7,169.99.  In  the  specification  of  the  cause 
and  consideration  upon  which  the  debts  were 
contracted,  as  set  forth  in  the  account  of  cred- 
itors presented  by  the  insolvent  to  the  recorder, 
two  debts  are  stated  to  be  due  on  promissory 
notes  for  goods  sold  and  delivered,  and  a  num- 
ber of  others  are  stated  to  be  due  on  promis- 
sory notes,  without  stating  the  consideration 
of  the  same.  In  the  affidavit  of  Robertson, 
the  petitioning  creditor,  the  debt  due  to  him  is 
stated  to  be  on  a  judgment  entered  up  in  favor 
of  D.  S.  Kennedy  and  D.  Maitland,  and  by 
them  assigned  to  him  ;  the  circumstances  in 
relation  to  which  judgment  and  the  assign- 
ment of  the  same  to  Robertson  were  as  follows: 
In  Oct.,  1822,  James  McCrea,  the  defendant 
in  this  cause,  was  holden  to  Kennedy  and 
Maitland  as  the  indorser  of  bills  of  exchange 
on  London  drawn  by  John  McCrea,  of  Phila- 
delphia, and  which  had  been  returned  pro- 
tested. The  defendant  applied  to  Kennedy 
and  Maitland  to  become  petitioning  creditors 
for  him,  in  his  application  to  be  discharged  as 
an  insolvent  debtor,  which  they  declined,  lest 
it  might  affect  their  claim  against  the  drawer 
of  the  bills.  Kennedy,  however,  told  the  de- 
fendant that  if  his  legal  advisers  could  point 
out  any  course  by  which  he  could  serve  the  de- 
fendant without  impairing  his  remedy  against 
the  drawer  of  the  bills,  he  would  do  it.  Oct. 
21,  1822,  a  bond  and  warrant  of  attorney  to 
confess  judgment  was  executed  by  the  defend- 
ant to  Kennedy  and  Maitland,  conditioned  for 
the  payment  of  the  sum  of  $7,169.99,  and  on 
the  same  day  the  judgment  was  entered  up. 
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On  the  same  day,  also,  the  judgment  was  as- 
signed by  Kennedy  and  Maitland  to  Robert- 
158*]  son,  *who  was  a  clerk  in  defendant's 
store,  for  the  nominal  consideration  of  one 
dollar,  and  even  that  sum  was  not  paid,  and 
Robertson  became  a  petitioning  creditor.  This 
course  of  proceeding  was  adopted  on  the  sug- 
gestion of  defendant's  legal  advisers,  and  the 
whole  object  of  the  bond,  judgment  and  as- 
signment was  to  aid  the  defendant's  discharge 
under  the  Insolvent  Act.  About  two  years 
after  this  transaction  the  protested  bills  were 
paid  to  Kennedy  and  Maitland  by  the  drawer. 
[There  was  a  mass  of  other  testimony  intro- 
duced on  the  trial ;  on  the  one  hand,  for  the 
purpose  of  impeaching  the  discharge ;  on  the 
other,  to  show  the  fairness  of  the  defendant's 
proceedings,  which,  on  the  argument  of  the 
case,  was  discussed  by  the  counsel ;  but  as  the 
opinion  of  the  court  is  based  on  the  facts  al- 
ready stated,  it  is  deemed  unnecessary  to  pre- 
sent any  more  of  the  testimony,  or  to  give  an 
analysis  of  the  arguments  of  counsel  founded 
on  those  other  facts.] 

The  judge  charged  the  jury  that,  among  oth- 
er points  raised  by  the  plaintiff,  it  had  been  con- 
tended that  the  defendant  had  not  sufficiently 
set  forth,  within  the  true  intent  and  meaning  of 
the  llth  section  of  the  Amendatory  Act  of  Feb. 
28,  1817,  Stats.,  Vol.  4.,  b.  41,  the  cause  and 
consideration  upon  which  certain  of  the  debts 
stated  by  the  defendant,  in  his  account  of  his 
debts,  to  be  owing  by  him,  were  contracted ; 
with  respect  to  which  he  was  of  opinion  that 
such  objection  was  not  well  founded,  and  did 
not  afford  any  legal  ground  for  avoiding  the 
discharge,  provided  the  statements  which  he 
did  make  were  true  as  far  as  they  went.  That  it 
had  also  been  contended  by  the  counsel  for  the 
plaintiff  that  the  defendant  was  not  bonafide  in- 
debted to  David  H.  Robertson  in  the  sum  for 
which  he  became  a  petitioning  creditor  for  the 
defendant,  and  that  inasmuch  as  that  sum  was 
necessary  to  make  up  the  amount  required  to  be 
petitioned  for,  in  order  to  entitle  the  defend- 
ant under  the  Act  to  a  discharge  from  his 
debts,  the  discharge  was,  on  that  ground  also, 
ineffectual  and  void ;  with  regard  to  which, 
also,  he  was  of  opinion  that  the  objection,  if 
they  believed  there  was  no  fraud,  was  not  well 
founded,  and  afforded  no  legal  ground  for 
avoiding  the  discharge.  That  with  respect  to 
159*]  ^Robertson's  signing  off  for  more  than 
the  consideration  given  for,  or  expressed  in 
the  assignment  to  him  of  such  debt,  that  also 
afforded  no  ground  for  avoiding  defendant's 
discharge,  provided  the  jury  should  believe 
there  was  no  intention  of  fraud.  That  as  to 
the  objection  that  the  defendant  had  not  set 
forth  clearly,  in  the  account  of  his  debts,  the 
true  cause  and  consideration  upon  which  each 
and  every  of  the  debts  therein  stated  were  con- 
tracted, it  was  incumbent  upon  the  plaintiff  to 
satisfy  the  jury  that  in  such  omissions  the  de- 
fendant had  a  fraudulent  intent ;  and  that  if 
the  jury  could  not.  upon  the  evidence  before 
them,  take  it  upon  themselves  to  consider  them 
fraudulent,  they  afforded  no  ground  for  im- 
peaching or  avoiding  the  discharge.  The  coun- 
sel for  the  plaintiff  excepted  to  the  charge. 
The  jury  found  a  verdict  for  the  defendant. 
A  new  trial  is  asked  for,  on  a  case  made  by  the 
plaintiff. 
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Mr.  P.  W.  Radcliff,  for  plaintiff.  The  1st 
section  of  the  Act  for  Giving  Relief  in  Case* 
of  Insolvency,  1  R.  L. ,  460,  expressly  provides 
that  no  person  shall  become  a  petitioning  cred- 
itor who  may  have  purchased  or  procured  to 
be  assigned  to  him  any  debt  due  or  to  become 
due  by  the  insolvent,  except  for  so  much  only 
as  was  actually  and  bona  fide  given  for  the 
debt.  Here  the  petitioning  creditor,  or  rather 
the  defendant  himself,  procured  the  debt  to  be 
assigned.  It  was  assigned  for  the  considera- 
tion of  one  dollar,  expressed  in  the  instrument 
of  transfer,  though  in  fact  nothing  was  paid, 
and  yet  the  assignee  becomes  a  petitioning 
creditor  for  upwards  of  $7,000. 

For  the  same  demand  that  Kennedy  and 
Maitland  had  against  the  defendant,  they  had 
a  claim  against  John  McCrea,  the  drawer  of 
the  bills  which  were  the  origin  of  the  debt. 
To  have  made  the  transfer  of  the  judgment  to 
Robertson  effectual,  so  as  to  have  enabled  him 
bona  fide  to  become  a  petitioning  creditor, 
Kennedy  and  Maitland  ought  to  have  trans- 
ferred their  claim  against  John  McCrea ;  for 
it  appears  that  they  have  received  their  debt 
of  him,  and,  consequently,  the  defendant  was 
discharged  without  the  assent  of  two  thirds  of 
his  creditors.  1  Johns.,  580;  4  Johns.,  41. 

*The  assignment  of  the  judgment  to[*16O 
Robertson  being  at  the  request  of  the  defend- 
ant, and  Robertson  paying  nothing  for  it,  he 
was  the  mere  trustee  of  the  defendant,  and 
could  not  have  enforced  the  judgment  against 
the  defendant ;  consequently,  could  not  be- 
come a  petitioning  creditor.  The  effect  of  the 
assignment  was  to  extinguish  the  debt.  1 
Johns.  Cas.,  91 ;  15  Johns.,  58. 

The  discharge  is  fraudulent  in  not  specifying 
clearly,  in  compliance  with  the  provisions  of 
the  statute  (Stat.,  4th  vol.,  46  b),  the  true  cause 
and  consideration  upon  which  several  of  the 
debts,  set  forth  in  the  account  of  debts,  were 
contracted  ;  as  for  instance,  the  cause  and  con- 
sideration of  one  debt  is  stated  to  be  a  promis- 
sory note,  of  another,  cash  due  them  (the  cred- 
itors), and  of  a  third,  the  half  of  a  debt  due 
him  (the  creditor)  by  McCrea  and  Slidell,  de- 
ducting his  interest  arising  from  the  assignment 
made  by  them  for  the  benefit  of  their  creditors. 
These  specifications  are  too  general  ;  they  do 
not  even  afford  a  clue  for  inquiry.  15  Johns., 
183  ;  16  Johns.,  149  ;  20  Johns.,  22.  The  stat- 
ute declaring  the  discharge  void,  if  the  debtor 
does  not  give  a  true  account  of  the  considera- 
tion of  the  debts  owing  by  him,  the  objection 
may  be  urged  in  avoidance  of  the  discharge. 
1  Johns. ,  300.  The  bona  fides  of  the  defendant 
is  not  to  be  regarded  in  the  determination  of 
these  questions.  They  are  purely  questions  of 
law.  Has  the  party  complied  with  the  require- 
ments of  the  statute,  and  abstained  from  what 
is  prohibited  ? 

Mr.  H.  Maxwell,  for  defendant.  The  speci- 
fication in  the  account  of  debts  was  sufficiently 
definite  ;  but  if  not  so,  the  objection  should 
have  been  urged  before  the  recorder,  where 
the  specification  might  have  been  amended. 
The  inventory  and  specification  of  debts  are 
preliminary,  and  the  opposing  creditor  has  his 
day  to  investigate  and  oppose  at  the  hearing- 
before  the  recorder.  20  Johns.,  22.  The  dis- 
charge is  not  declared  void  for  an  imperfect 
but  for  an  untrue  account  of  the  consideration 
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of  the  debts  ;  Stat.,  4th  vol.  46  b;  and  the  jury 
having  by  their  verdict  found  that  the  ac- 
count is  not  untrue,  the  court  will  not  set  it 
aside. 

161*]  *So  also  the  objection  that  Robertson 
was  a  petitioning  creditor  for  a  greater  amount 
than  the  sum  paid  by  him  for  the  debt  as- 
signed to  him,  should  have  been  made  before 
the  recorder.  A  discharge  will  not  be  avoided 
but  for  one  of  the  causes  specified  in  the  13th 
section  of  the  Act,  1  R.  L.,  466.  This  is  not 
one  of  the  causes  enumerated.  Robertson,  by 
the  assignment,  had  become  the  owner  of  the 
judgment  to  its  full  amount.  The  becoming 
a  petitioning  creditor  for  a  sum  greater  than  he 
gave  for  the  assignment,  though  forbidden  by 
the  1st  section,  is  not  specified  in  the  13th  sec- 
tion as  one  of  the  causes  for  avoiding  a  dis- 
charge; and,  on  principle,  it  ought  not  to  avoid 
it,  because  the  insolvent  may  be  wholly  igno- 
rant what  an  assignee  pays  for  a  debt.  To  avoid 
a  discharge  for  such  cause,  might  work  the 
greatest  injustice. 

Mr.J.  Duer,  on  same  side.  The  llth  section 
of  the  Act  of  1817  prescribes  the  form  of  pro- 
ceedings in  cases  of  this  kind,  and  points  out 
the  duty  of  the  officer,  who  is  not  to  discharge 
the  insolvent,  unless  the  statute  is  complied 
with.  It  does  not,  however,  avoid  the  dis- 
charge for  a  non-compliance  with  the  require- 
ments of  the  Act.  Without  an  adjudication, 
there  could  be  no  doubt  on  the  question  ;  but 
the  case  in  20  Johns,  has  decided  the  point  that 
such  objection  cannot  be  urged  in  avoidance  of 
the  discharge. 

By  the  assignment  of  the  judgment,  the  legal 
interest  vested  in  Robertson  ;  the  object  for 
which  it  was  obtained  does  not  vitiate  the  as- 
signment ;  whether  it  was  void  or  not.  depends 
upon  the  fraudulent  intent.  The  statute  does 
not  say  that  a  purchaser  of  a  debt  shall  be  con- 
sidered a  creditor  only  for  the  sum  paid  ;  nor 
would  that  be  considered  the  extent  of  his 
claims  on  a  dividend  of  the  estate.  It  forbids 
that  he  shall  become  a  petitioning  creditor  for 
a  greater  sum  than  he  paid  ;  but  it  does  not  on 
this  account  avoid  the  discharge.  It  may  be 
an  omission  in  the  statute,  yet  it  is  sufficient 
for  the  party  to  say  that  the  case  does  not  come 
within  the  words  or  the  spirit  of  the  Act. 

Mr.  Slosson,  in  reply.  The  discharge  is  void, 
because  the  defendant  procured  a  person  to  be- 
162*]  come  a  petitioning  creditor  *for  a  sum 
not  bona  fide  due  from  him  to  such  person. 
Robertson  accepted  the  assignment  at  the  re- 
quest of  the  defendant,  and  became  his  trustee 
for  a  specified  object.  He  could  not  have  en- 
forced the  judgment  against  the  defendant;  the 
assignment  was,  in  law,  a  release  of  Kennedy 
and  Maitland's  claim  against  the  defendant ; 
and  at  the  very  moment  when  Robertson  be- 
came a  petitioning  creditor,  the  defendant 
might  have  required  him  to  discharge  the  judg- 
ment. It  is  said  that  Robertson  would  be  en- 
titled to  a  dividend  of  the  estate.  Could  a 
stronger  illustration  of  the  fraudulent  charac- 
ter of  this  transaction  be  presented,  when  it  is 
seen,  by  the  evidence  of  the  case,  that  the 
whole  of  the  debt,  the  consideration  of  the  judg- 
ment assigned  to  Robertson,  has  been  received 
by  the  assignors  of  the  judgment  ?  Had  the 
transaction  been  bona  fide,  the  estate  of  the  in- 
solvent ought  to  have  received  the  money  from 
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the  drawer  of  the  bills,  the  original  cause  of 
indebtedness. 

As  to  setting  forth  the  cause  of  indebtedness. 
The  Act  of  1813,  1  R.  L.,  261,  required  the 
creditor  to  specify  the  nature  of  his  demand, 
with  the  general  ground  of  the  indebtedness. 
This  was  amended  by  the  Act  of  1817,  Stat., 
4th  vol. ,  b.  46,  which  requires  the  debtor  to 
specify  and  set  forth  clearly  the  true  cause  and 
consideration  upon  which  the  debt  was  con- 
tracted ;  and  the  court  in  20  Johns.,  22,  give  a 
construction  to  the  statute,  and  say  the  speci- 
fication shall  be  such  as  fairly  to  apprise  the 
creditors  of  the  general  ground  of  indebtedness, 
so  as  to  give  them  a  clue  to  inquiry.  This  ha» 
not  been  done  in  the  present  case. 

By  the  Court,  SAVAGE,  Ch.  J.  The  question 
in  this  case  is,  whether  the  defendant's  dis- 
charge is  valid  or  not.  By  the  1st  section  of 
the  Act  of  1813,  1  R.  L.,  460,  no  person  shall 
become  a  petitioning  creditor,  who  may  have 
purchased  or  procured  to  be  assigned  to  him, 
any  debt  due  or  to  become  due  by  such  insolv- 
ent, except  for  as  much  only  as  was  actually 
and  bona  fide  given  for  the  debt  so  purchased 
or  procured.  By  the  13th  section  of  the  same 
Act,  if  the  insolvent  "  shall  procure  any  per- 
son to  become  a  petitioning  creditor  for  any 
sum  not  bona  fide  due  from  him  to  such  creditor, 
*or  for  any  larger  sum  than  is  really  [*  1 6JJ 
or  bona  fide  due  from  such  insolvent  to  such 
creditor,  to  make  such  sum  in  value  as  is  re- 
quired by  this  Act  as  aforesaid,"  the  discharge 
is  declared  void.  The  defendant  procured 
David  H.  Robertson  to  purchase  a  judgment 
from  Kennedy  &  Maitland  for  $7,169.99,  for 
the  nominal  sum  of  one  dollar,  which  he  never 
in  fact  paid.  This  sum  was  necessary  to  make 
the  two  thirds.  Robertson  swore  this  sum  was 
due  to  him.  This  was  an  entire  mistake;  not 
a  dollar  was  due  under  this  Act.  He  could  be 
a  creditor  at  most  for  one  dollar,  provided  he 
had  paid  it  ;  but  not  having  paid  anything,  he 
was  not  a  creditor  even  for  this  sum,  within 
the  meaning  of  the  Act.  On  this  ground,  there- 
fore, the  discharge  was  void  by  the  13th  sec- 
tion of  the  Act.  The  judge  charged  the  jury 
that  this  fact  was  not  sufficient  to  avoid  the 
discharge,  without  proof  of  actual  fraud. 
What  further  proof  of  actual  fraud  could  be 
desired  ?  A  clerk  of  the  insolvent,  without 
paying  one  cent,  becomes  a  creditor  of  his  mas- 
ter for  more  than  $7,000,  with  intent  to  obtain 
a  discharge  from  his  bona  fide  debts.  The 
statute  makes  the  act,  per  se,  avoid  the  dis- 
charge without  requiring  proof  of  the  intent. 

Such  proof  is  necessary  as  to  certain  other 
acts,  to  wit :  receiving  debts  due  before  the  as- 
signment, secreting  his  estate  or  books,  or  con- 
cealing his  creditors.  But  the  succeeding  por- 
tion of  the  sentence  relating  to  procuring  a 
false  creditor,  requires  no  extraneous  proof  of 
fraud  to  avoid  the  discharge. 

Again  ;  by  the  llth  section  of  the  Act  of 
1817,  Stats.,  4th  vol.,  46  b,  the  debtor  is  re- 
quired to  specify  and  set  forth  clearly  the  true 
cause  and  consideration  upon  which  the  debts 
were  contracted  ;  and  a  failure,  in  this  respect, 
renders  the  discharge  fraudulent  and  void.  In 
Taylor  v.  Williams,  20  Johns.,  22,  this  statute 
received  a  construction.  The  court  said  it  was 
sufficient  if  the  specification  fairly  apprised  the 
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creditors  of  the  general  ground  of  indebted- 
ness, so  as  to  give  them  a  clue  to  inquiry.  The 
consideration  in  that  case  was  money  lent, 
money  paid,  and  work  and  labor  done  at  spe- 
cial instance  and  request.  In  this  case,  several 
of  the  debts  are  said  to  be  due  on  promissory 
notes.  By  the  3d  section  of  the  Act  of  1813, 
164*]  the  creditor  must  specify  the  nature  *of 
his  demand,  whether  on  obligation,  note,  ac- 
count or  otherwise,  with  the  general  ground  of 
such  indebtedness.  The  two  provisions  seem 
to  require  a  similar  specification.  Something 
more,  then,  should  be  stated  than  that  the  debt 
was  due  on  note.  The  consideration  for  the 
note  should  be  set  forth  so  as  to  give  the  cred- 
itor a  clue  to  inquiry.  Here,  also,  the  judge 
decided  that  an  attempt  to  deceive  should  be 
proved.  My  understanding  of  the  Act  is, that 
from  the  want  of  a  proper  specification,  the  in- 
tent to  defraud  is  inferable,  and  conclusively 
so  ;  for  the  discharge  is  declared  fraudulent 
and  void. 

New  trial  granted  ;  costs  to  abide  the  event. 

Cited  in— 7  Barb.,  578;  24  Barb.,  651:  2  Abb.  Pr.,179; 
4  E.  D.  S.,  309 ;  2  Hilt.,  340. 


LE  PAGE  e.  McCREA. 

Payment  by  Compromise  by  One  of  Two  Joint 
Debtors  Discharges  Debt  —  Creditor  Cannot 
Keep  It  Alive  for  Benefit  of  One  who  Paid 
It — Partnership,  as  affected  by  Assignment  of 
Firm  Property,  under  Certain  Conditions — 
Pleading — Abatement. 

Where  one  of  two  joint  partners  pays  a  debt  of 
the  partnership  by  compromise  with  the  creditor,  it 
is  not  competent  to  the  creditor  to  keep  the  debt 
alive,  and  authorize  the  partner  paying  to  enforce 
it  by  action  against  the  other  partner.  The  accept- 
ance of  other  security,  though  for  a  less  sum  than 
the  original  debt,  as  a  satisfaction  for  the  whole 
debt,  is  a  valid  discharge  on  the  ground  of  accord 
and  satisfaction. 

An  assignment  of  property  by  a  firm  consisting  of 
two  partners,  containing  a  condition  that  it  shall 
inure  only  to  the  benefit  of  such  creditors  as  shall 
agree  to  look  to  each  of  the  partners  for  only  a 
moiety  of  such  balance  as  shall  remain  after  a  divi- 
dend of  the  property  assigned,  followed  up  by  a 
covenant  to  that  effect  on  the  part  of  the  creditors, 
does  not  produce  a  severance  of  the  partnership, 
although  in  the  instrument  executed  by  the  credit- 
ors there  be  a  covenant  on  the  part  of  the  partners, 
that  they  will  individually  pay  a  moiety  of  such  bal- 
ance. 

To  give  effect  to  such  covenant,  the  instrument 
must  be  executed  by  the  partners. 

The  non-joinder  of  parties  defendants  can  be 
taken  advantage  of  only  by  plea  in  abatement. 

Citation— 20  Johns.,  76. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit  in  Dec.,  1825, before  the  Hon. 
Ogden  Edwards,  one  of  the  circuit  judges.  On 
the  trial,  the  following  facts  appeared  :  The 
defendant  and  John  Slidell,  Jr.,  previous  to 
Sep.  11,  1820,  transacted  business  together 
as  merchants,  in  the  City  of  N.  Y.,  under  the 
name  of  McCrea  &  Slidell;  and  being  indebted 
to  a  number  of  persons,  and  amongst  others,  to 
the  plaintiff,  whose  debt  was  $2,727.96,  they, 
on  that  day,  made  an  assignment  of  their  prop- 
erty to  trustees,  for  the  benefit  of  their  credit- 
ors. The  assignment  contained  a  proviso,  that 
no  dividend  should  be  made  by  the  trustees  to 
any  of  the  creditors  who  did  not,  within  one 
year,  come  in  under  the  assignment  and  exe- 
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cute  an  agreement  to  accept  the  individual  re- 
sponsibility of  each  partner,  for  the  one  half  of 
their  respective  balances,  and  to  *re  [*165 
lease  each  partner  respectively  for  the  other 
half.  Oct.  14,  1820,  such  an  instrument  was 
executed  by  the  plaintiff  by  his  attorney,  one 
Delonguemare,  signifying  his  assent  to  be  con- 
sidered a  creditor  under  the  assignment,  agree- 
ing to  accept  the  individual  responsibility  of 
each  partner  for  one  half  of  the  debt  due  to  him, 
and  releasing  him  from  the  payment  of  the 
other  half.  It  also  contained  a  covenant  on  the 
part  of  McCrea  and  Slidell, individually, to  take 
upon  themselves  each  a  moiety  of  the  copart- 
nership debts,  and  pay  the  same  :  and  that  they 
would  not  plead  or  set  up  their  joint  liability 
in  any  proceedings  at  law  or  equity,  which  any 
of  their  creditors,  parties  to  the  instrument, 
might  commence  against  them.  This  instru- 
ment was  executed  by  a  number  of  the  credit- 
ors besides  the  plaintiff;  but  McCrea  &  Slidell 
did  not  execute  it.  Sep.  26,  1823,  Slidell  made 
an  arrangement  with  Delonguemare,  as  the  at- 
torney of  Le  Page,  in  which  it  was  agreed  that 
Slidell  should  give  Delonguemare  the  note  of 
John  Slidell  &  Co.  for  $1,200,  payable  in  60 
days,  and  Delonguemare  should  substitute  him 
as  the  attorney  of  Le  Page,  to  recover  from 
McCrea  &  Slidell,  or  their  assignees,  the  debt 
due  to  Le  Page.  The  note  was  given,  and  De- 
longuemare gave  a  receipt  to  Slidell  for  the 
same,  in  which  he  engaged  thus  to  substitute 
him  on  the  note  being  paid  ;  and  the  receipt 
proceeded  to  state  that  the  note  was  given  on 
a  settlement  between  Delonguemare  and  Slidell 
of  the  claims  of  Le  Page,  by  way  of  compro- 
mise on  the  above  mentioned  terms,  and  under 
the  deed  of  compromise  of  Oct.  14, 1820.  Dec. 
8,  1823,  the  note  of  John  Slidell  &  Co.  having 
been  paid,  Delonguamere  executed  the  power 
of  substitution.  Oct.  25,  1825,  John  Slidell, 
Jr.,  under  that  power,  received  from  the  as- 
signees of  McCrea  &  Slidell,  $1,449.90,  and 
now  claimed  to  recover  from  McCrea,  as  the 
assignee  of  Le  Page,  the  balance  of  the  moiety 
of  the  debt  of  Le  Page,  which,  according  to 
the  deed  of  assignment  of  Sep.,  1820,  and  the 
covenant  of  Oct.,  1820,  was  to  have  been  paid 
by  McCrea.  It  was  shown,  on  the  part  of  the 
plaintiff,  that  McCrea,  Oct.  24,  1822,  acknowl- 
edged his  liability  to  pay  the  moiety  of  [*1  €56 
Le  Page's  debt  in  an  application  he  made  to  be 
discharged  as  an  insolvent  debtor  ;  he,  in  his 
account  of  creditors,  having  stated  that  he  was 
indebted  to  Le  Page  in  the  sum  of  $1,150,  be- 
ing one  half  of  the  debt  due  him  by  McCrea  & 
SlTdell,  deducting  his  interest  arising  from  the 
assignment  made  by  them  for  the  benefit  of 
their  creditors. 

The  judge  charged  the  jury,  that  the  action 
should  have  been  brought  against  both  McCrea 
and  Slidell,  but  that  the  defendant  ought  to 
have  taken  advantage  of  the  objection  by  plea 
in  abatement ;  that  a  discharge  of  one  of  two 
joint  debtors  was  a  discharge  of  both  ;  that  the 
receipt  to  Slidell  was  a  complete  acquittal  of 
all  obligation  on  his  part  to  the  plaintiff,  and 
was  an  accord  and  satisfaction  in  law,  and  that 
as  by  law  the  discharge  of  one  partner  is  a  dis- 
charge of  both,  it  inured  as  a  discharge  to  the 
defendant.  That  it  was  contended  by  the  coun- 
sel for  the  plaintiff,  "that  the  assignment  by 
McCrea  &  Slidell  to  the  trustees.and  the  agree- 
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ment  and  release  on  the  part  of  the  creditors, 
was  a  severance  of  the  joint  responsibility  of 
McCrea  &  Slidell;  and  that  such  discharge  to 
Slidell,  therefore,  did  not  inure  to  the  benefit 
of  the  defendant,  he  being  individually  respon- 
sible for  the  one  half  of  the  original  debt ; " 
but  that  it  was  uncertain  from  the  assignment 
in  what  manner  the  several  liability  was  to  be 
effected,  whether  the  creditors  were  to  accept 
the  notes  of  each  partner  for  the  one  half,  or 
whether  such  individual  responsibility  was  cre- 
ated by  the  instrument  itself,  and  that  it  was 
immaterial  which  ;  f  orjif  they  were  to  have  re- 
ceived the  individual  notes  or  responsibilities 
of  the  defendant  and  Slidell  respectively,  then 
the  joint  debt  remained  until  such  responsi- 
bilities were  given,  and  which  had  not  yet  been 
done  ;  and  there  being  no  agreement  for  indi- 
vidual responsibility  except  what  was  con- 
tained in  the  assignment,  which  was  under  seal, 
an  action  of  covenant  only  could  be  main- 
tained. That  the  creditors  had  absolutely  re- 
leased McCrea&  Slidell  from  joint  responsibility 
without  acquiring  the  individual  responsibility 
of  each  of  the  copartners,  unless  such  individ- 
ual responsibility  was  created  by  the  assign- 
ment itself,  which  being  under  seal,  covenant 
167*]  *only  could  be  sustained,  and  that  the 
plaintiff  could  not  recover  in  the  present  form 
of  action.  That  if  the  joint  indebtedness  of 
McCrea  &  Slidell  continued,  the  release  of  Sli- 
dell operated  as  a  release  of  both,  and  if  there 
was  a  separate  liability  of  each  of  the  said  late 
copartners,  it  was  created  by  an  instrument  un- 
der seal,  and  that  the  plaintiff  had  mistaken 
his  form  of  action.  The  plaintiff  excepted  to 
the  charge.  The  jury  found  for  the  defend- 
ant, and  the  cause  is  now  brought  before  the 
court  on  a  case  made  for  a  new  trial. 

Mr.  P.  W.  Radcliff,  for  plaintiff.  By  the  as- 
signment of  Sep.,  1820,  the  joint  liability  of 
McCrea  &  Slidell  was  destroyed,  and  a  sepa- 
rate action  given  against  each  partner  for  the 
moiety  of  each  debt  by  his  express  agreement. 
It  was  competent  to  the  parties  to  make  such 
an  arrangement.  The  intent  is  clear  and  mani- 
fest ;  and  when  that  is  discovered,  it  must  con- 
trol the  decision  of  the  court.  5  Cow.,  170  ;  2 
Cow. ,  806.  If  a  severance  was  made,  the  dis- 
charge of  Slidell  cannot  operate  to  the  benefit 
of  the  defendant. 

Astumpsit  was  the  proper  and  only  form  of 
action.  Covenant  would  not  lie  against  the  de- 
fendant on  the  deed  of  Oct.,  1820.  He  was  not 
a  party  to  it.  It  was  in  form  a  deed  poll.  To 
have  warranted  an  action  of  covenant,  the 
deed  of  Oct.,  1820,  must  have  been  sealed  by 
the  party  ;  and  so  it  was  holden  in  Gale  v.  Nix- 
on, 6 Cow.,  445,  that  though  an  instrument  pur- 
ports to  contain  a  covenant  on  the  part  of  A, 
if  A  does  not  execute  it,  covenant  will  not  lie, 
though  assumpsit  may  be  maintained,  if  there 
be  a  covenant  on  the  other  side.  See  also,  1 
Chit.,  114,  348;  12  Johns.,  197;  14  Johns., 
207.  Much  less  would  covenant  lie  on  the  as- 
signment of  Sep.,  1820.  There  is  nothing  in  it 
from  which  a  covenant  may  be  inferred, though 
there  is  enough  from  which  a  promise  may  be 
implied.  1  Johns.,  34  ;  20  Johns.,  340  ;  2 Phil. 
Ev.,  87 ;  13  East,  249  ;  5  Maule  &  S.,  65.  Be- 
sides, McCrea  subsequently  admitted  his  sepa- 
rate liability, when  he  applied  for  his  discharge 
as  an  insolvent  debtor. 
WEND.  1. 


The  arrangement  between  the  attorney  of  Le 
Page  and  Slidell,  cannot  be  considered  an  ac- 
cord and  satisfaction.  *8uch  was  not  [*168 
the  intent,  The.payment  of  a  less  sum  without 
a  release  is  no  satisfaction.  A  technical  release 
under  seal  must  have  been  given  to  Slidell  to 
enable  the  defendant  to  avail  himself  of  it  as 
a  discharge.  7  Johns.,  207  ;  Gow,  Part.,  225- 
231.  The  reason  why  a  joint  debtor  is  dis- 
charged by  a  release  of  his  co-debtor  is,  that 
he'cannot  compel  contribution.  20  Johns.,  106. 
The  reason  of  the  rule  does  not  apply  here. 
The  defendant  is  called  on  for  payment  only 
of  the  balance  of  his  moiety,  which  he  had  un- 
dertaken to  pay  individually,  and  for  the  pay- 
ment of  which  he  had  no  right  to  call  for  con- 
tribution. 

Messrs.  H.  Maxwell  and  J.  Duer,  for  defend- 
ant. If  the  defendant  is  liable  on  his  individ- 
ual assumption,  the  plaintiff  cannot  recover 
under  the  common  counts.  He  ought  to  have 
framed  a  special  count,  stating  the  circum- 
stances and  averring  a  performance  of  all  that 
was  required  of  him,  as  conditions  precedent 
to  the  accruing  of  the  defendant's  liability. 

The  only  count  to  which  the  evidence  ap- 
plied, was  the  insimul  compuiawet,  and  in  sup- 
port of  this  it  was  insufficient.  The  acknowl- 
edgment before  the  recorder  was  not  obliga- 
tory, because  not  mutual.  It  was  not  a  stating 
of  accounts  by  both  parties.  The  plaintiff  was 
not  bound  by  it.  Where  a  party  relies  upon 
an  admission,  it  must  be  definite  and  precise, 
not  liable  to  be  defeated  or  changed  by  contin- 
gencies, as  in  this  case,  by  the  amount  to  be 
received  from  the  assignees. 

The  deed  of  October  was  not  a  compliance 
with  the  condition  of  the  deed  of  September, 
that  the  creditor  should  discharge  each  partner 
from  the  payment  of  a  moiety  of  the  debt.  It 
was  an  acquittance,  but  not  a  release.  The 
debt  was  an  entirety.  An  entire  thing  cannot 
be  released  as  to  a  part.  5  Bac.  Abr.,  tit.  Re- 
lease, L.  ;  Shep.  Touch.,  ch.  19,  Release  320, 
323. 

The  payment  by  Slidell  of  the  note  of  John 
Slidell  &  Co.  to  the  attorney  of  Le  Page,  and 
the  acceptance  of  it,  though  for  a  less  sum,  was 
a  satisfaction  for  the  whole  debt,  and  a  valid 
discharge  on  the  ground  of  accord  and  satis- 
faction. 20  Johns. ,  76.  The  intent  was  to  dis- 
charge both  parties.  *The  note  was  [*  1 69 
accepted  on  a  settlement  of  the  claims  of  Le 
Page,  by  way  of  compromise.  Can  it  be  en- 
dured that  one  partner  shall  buy  up  a  debt 
against  a  partnership  at  a  discount,  extinguish 
the  demand  of  the  creditor  against  the  firm, 
and  turn  round  and  enforce  the  demand  to  its 
full  amount  against  a  partner  ? 

Mr.  Slosson,  in  reply.  By  the  deed  of  assign- 
ment and  the  acceptance  by  the  creditor,  the 
partnership  was  severed.  The  creditor  had  a 
right  to  agree  that  his  demand  against  McCrea 
and  Slidell  should  no  longer  be  a  joint  debt, 
and  that  he  would  look  to  each  of  the  partners 
only  for  a  moiety.  His  agreement  might  have 
been  pleaded  in  bar  to  a  joint  action  against 
the  partners,  and  he  would  have  been  estopped 
by  his  deed. 

The  creditor  might  bring  his  action  against 
the  partners  separately.  The  deeds  of  Septem- 
ber and  October  did  not  create  a  new  debt ; 
they  barely  served  the  debt  which  before  exist- 
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ted.  There  was  no  necessity  for  a  special  count. 
The  consideration  existed  previous  to  the  sev- 
erance, and  though  the  right  of  action  against 
the  partners  separately  depended  on  a  new 
agreement,  that  agreement  being  executed,  the 
party  might  declare  generally,  and  the  acknowl- 
edgment of  the  debt  was  sufficient  to  support 
the  general  count.  Where  there  is  a  duty,  the 
law  will  imply  a  promise. 

If  a  severance  was  made,  Slidell  was  as  com- 
petent, and  had  as  good  a  right  as  any  other 
person,  to  purchase  the  demand  of  the  plaintiff 
against  the  defendant.  The  receipt  to  Slidell 
was  not  a  release  of  the  debt.  Every  instru- 
ment is  to  be  construed  according  to  the  intent 
of  the  parties,  and  where  there  are  several  in- 
struments relating  to  the  same  transaction,  they 
are  to  be  viewed  together  in  ascertaining  such 
sense.  1  Johns.  Gas.,  91  ;  15  Johns.,  458.  The 
power  of  substitution,  connected  with  the  re- 
ceipt, shows  that  it  was  not  intended  to  re- 
lease the  debt.  It  is  admitted  that  the  act  of 
one  partner  must  inure  to  the  benefit  of  his  co- 
partner. This  is  based  on  the  broad  principle 
that  the  cestui  que  trust  shall  not  make  an  ad- 
vantage out  of  him  he  represents  ;  but  the  ar- 
gument here  is  founded  on  a  petitw  principii  ; 
17O*]  *it  is  denied  that  here  was  a  partner- 
ship. The  partnership  was  dissolved,  as  be- 
tween Slidell  and  the  defendant,  and  the  cred- 
itors who  had  come  in  under  the  assignment. 
Had  Slidell  paid  the  whole  of  Le  Page's  debt, 
he  could  not  have  enforced  contribution  against 
the  defendant ;  his  payment  would  have  been 
voluntary. 

By  the  Court,  WOODWORTH,  J.  The  plaintiff 
declared  in  as»umpsit  on  the  money  counts.  It 
appeared  that  that  defendant  and  John  Slidell, 
Jr.,  were  partners,  and  Sep.  11,  1820,  made  an 
assignment  of  their  property  to  trustees,  for 
the  benefit  of  their  creditors,  containing  a  pro- 
viso, that  the  creditors  within  one  year  assent 
to  come  in  under  the  assignment,  and  agree  to 
accept  the  individual  responsibility  of  each 
partner  for  one  half  of  their  demands,  and  re- 
lease the  other  half,  engaging  to  look  to  each 
partner  for  a  moiety  of  their  respective  de- 
mands. In  the  assignment,  the  plaintiff's  debt 
is  stated  at  $2,727.96. 

The  defendant  proved,  that  Oct.  25,  1825, 
the  trustees  paid  to  Slidell  $1,449.90,  on  a  divi- 
dend on  plaintiff's  debt.  This  appears  to  have 
been  done  under  the  following  authority  :  June 
18,  1821,  the  plaintiff  gave  a  letter  of  attorney 
to  one  Delonguemare,  to  receive  all  moneys 
due  from  McCrea  and  Slidell,  to  give  acquit- 
tances, to  compromise,  conduct  suits.and  make 
substitution,  &c.  Dec.  8,  1823,  Delonguemare 
substituted  Slidell  as  attorney  in  his  place.  It 
appeared  that,  Sep.  26,  1823,  Delongumare  re- 
ceived from  Slidell  the  note  of  John  Slidell  & 
Co.  for  $1,200,  at  60  days,  to  the  order  of  John 
Slidell,  Jr.,  and  gave  a  receipt,  stating  that 
when  paid.  Slidell  was  to  be  substituted  for  De- 
longuemare as  the  attorney  of  the  plaintiff,  to 
recover  of  McCrea  and  Slidell,  or  the  trustees, 
the  plaintiff's  debt  ;  it  being  understood,  that 
on  payment  of  the  note,  Slidell  was  entitled  to 
recover  and  receive  the  debt  from  McCrea  and 
Slidell  to  his  own  use,  the  note  being  given  on 
a  settlement  by  way  of  compromise. 

Oct.  14,  1820,  an  instrument  was  executed 
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by  the  creditors,  including  the  plaintiff  by  his 
attorney  Delonguemare,  *reciting  the  [*  1 7 1 
assignment,  and  agreeing  with  McCrea  and 
Slidell  to  come  in  under  the  assignment,  and 
accept  the  individual  responsibility  of  each  of 
the  partners,  for  a  moiety  of  their  demand, 
after  the  final  dividend  of  the  estate  by  the 
trustees  ;  and  by  the  said  instrument  released 
all  their  demands  beyond  a  moiety.  It  also  con- 
tained a  covenant  that  McCrea  and  Slidell,  each 
for  himself,  and  not  jointly,  should  take  upon 
themselves  individually  a  moiety  of  the  copart- 
nership debt,  and  to  pay  each  the  one  half, 
and  not  to  set  up  their  joint  liability  in  law  or 
equity.  This  instrument  was  produced  by  the 
plaintiff,  but  it  does  not  appear  to  have  been 
executed  by  McCrea  and  Slidell,  or  either  of 
them.  It  also  appeared,  that  Oct.  24,  1822,  the 
defendant  presented  a  petition  to  the  recorder, 
under  the  Act  for  Giving  Relief  in  Cases  of  In- 
solvency, in  which  the  plaintiff's  debt  is  stated 
at  $1,150,  being  one  half  of  the  debt  due  by 
McCrea  and  Slidell,  deducting  the  plaintiff's 
interest  arising  from  the  assignment. 

By  the  instrument  bearing  date  Oct.  14, 1820. 
the  creditors  agree  to  accept  the  individual  re- 
sponsibility of  each  partner.  It  was  contem- 
plated that  each  partner  should  become  indi- 
vidually bound.  In  what  manner  they  were  to 
obligate  themselves,  and  at  what  time,  is  not 
stated.  Until  the  partners  had  given  their  in- 
dividual security,  it  appears  to  me  there  was 
no  severance,  but  the  demands  of  the  creditors 
were  against  McCrea  and  Slidell  jointly.  There 
is  no  evidence  that  they  ever  assumed  the  pay- 
ment of  a  moiety  individually.  The  creditors 
also  release  each  of  the  partners  of  all  their  de- 
mand beyond  a  moiety.  The  intention  appears 
to  have  been,  that  as  to  a  moiety  of  the  debts, 
the  creditors  were  willing  to  accept  whatever 
divjdend  might  be  under  the  assignment,  and 
for  the  residue  look  to  the  partners  separately. 
The  creditors  only  executed  the  instrument.  I 
do  not,  therefore,  perceive  that  an  action  could 
be  maintained  on  this  covenant  against  either 
of  the  partners.  If  they  had  executed  the  in- 
strument, the  proper  action  to  recover  a  moiety 
would  be  on  the  covenant.  Its  execution  by 
McCrea  and  Slidell  would,  necessarily,  have 
merged  the  original  contract.  *If ,  then,  [*  1 7  2 
this  action  can  be  defended,  it  must  be  on  other 
grounds. 

It  has  been  correctly  said,  that  the  non-join- 
der of  all  the  parties  is  matter  for  a  plea  in 
abatement.  It  remains,  then,  to  decide  the  ef- 
fect of  the  settlement  made  between  Slidell  and 
Delonguemare,  the  attorney  for  the  plaintiff. 

Sep.  26,  1823,  a  compromise  takes  place, 
and  a  receipt  is  given  to  Slidell  for  a  note  of 
$1,200,  which  has  been  paid.  It  was  given  on 
the  settlement  of  the  claim  of  the  plaintiff,  by 
way  of  compromise;  or,  in  other  words,  De- 
longuemare received  $1,200,  as  the  full  amount 
of  the  plaintiff's  claim.  It  will  be  remembered 
that  at  this  time  the  plaintiff's  demand  must 
have  been  against  the  partners  jointly,  for  there 
had  been  no  individual  assumption  of  the  debt. 
The  receipt  shows  the  inducement  that  Slidell 
had  for  making  this  arrangement:  Slidell  was 
to  be  substituted  in  the  place  of  the  plaintiff, 
and  receive  to  his  own  use  whatever  could  be 
collected  of  the  debt,  and  accordingly,  Dec.  8, 
1823,  he  was  substituted  by  a  power  of  attor- 
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ney  from  Delonguemare,  and  by  virtue  of  that 
power,  Oct.  29,  1825,  he  received  a  dividend  of 
$1,449.90,  and  now  seeks  to  recover  in  the 
name  of  the  plaintiff,  the  moiety  which  was 
to  have  been  received  on  the  individual  re- 
sponsibility of  the  partners.  This  cannot  be 
done.  The  acceptance  of  the  note  and  pay- 
ment of  it,  was  a  good  accord  and  satisfaction. 

Here  the  note  of  third  persons,  John  Slidell 
<fe  Co.,  was  given,  accepted  and  paid  ;  and  al- 
though it  be  admitted  that  it  was  for  a  less 
sum  than  the  debt,  was  nevertheless  a  valid 
discharge.  The  case  of  Boyd  v.  Hitchcock,  20 
Johns.,  76,  fully  supports  this  doctrine.  The 
plaintiff,  then,  has  received  satisfaction,  and 
discharged  his  debt.  After  this,  it  was  not 
competent  for  him  to  authorize  the  partner 
paying,  to  keep  the  original  demand  alive,  and 
enforce  it  by  action  in  the  plaintiff's  name 
against  the  other  partner. 

The  motion  to  set  aside  the  verdict  is  denied. 

Cited  in— 3  Wend.,  68:  14  Wend.,  119;  21  Wend., 
453:  3  Den.,  425;  10  N.  Y.,  441;  48  N.  Y.,207  (8  Am. 
Rep.,  541) ;  69  N.  Y.,  326 ;  2  Barb.,  612 :  10  Barb.,  375 ; 
27  Barb.,  488 :  43  Barb.,  584 ;  10  How.  Pr.,  529 ;  Edm., 
199 ;  2  Duer,  418 :  5  Rob.,  12 ;  3  E.  D.  8.,  131 ;  4  Leg. 
Obs.,  71 ;  52  Pa.  St.,  504 ;  10  Am.  Rep.,  678  (70  Pa., 
315). 
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Agent — Not  Liable  Personally  for  Money  Mis- 
paid  and  by  Him  Paid  over  to  Principal — 
What  Amounts  to  Payment  Over. 

If  money  be  mispaid  to  an  agent  expressly  for  the 
use  of  his  principal,  and  the  agent  has  paid  it  over 
he  is  not  liable  to  refund. 

The  question  in  these  cases  is,  what  amounts  to  a 
payment  over?  Where  the  account  between  the 
principal  and  agent  has  been  settled  and  closed,  the 
agent  is  discharged.  The  retainer  by  the  agent  of  a 
portion  of  the  money  received,  with  the  assent  of 
his  principal,  in  payment  of  a  demand  against  the 
principal,  is  equivalent  to  the  whole  sum  having 
been  paid  over  to  the  principal,  and  the  demand  of 
the  agent  satisfied  by  the  principal. 

Citations— 1  Cowp.,  566 ;  5  Taunt.,  815 ;  3  Maule  & 
S.,  345 ;  7  Johns.,  182 ;  7  Cow.,  460. 

T?  RROR  from  the  N.  Y.  C.  P.  The  declara- 
-L.J  tion  contained  the  common  money  counts; 
plea,  the  general  issue.  The  cause  was  tried 
in  the  C.  P.  in  July,  1827,  and  a  special  verdict 
found' by  the  jury;  That  in  the  latter  part  of 
1820,  the  defendant,  as  the  attorney  of  Charity 
Wright,  the  widow  of  Doctor  John  G.  Wright, 
commenced  three  actions  of  dower;  that  the 
defendants  in  those  actions  vouched  the  ances- 
tor of  the  plaintiffs,  to  answer  the  actions,  he 
having  warranted  the  title  to  the  tenants,  who 
was  summoned,  but  died  before  the  return  of 
the  process;  whereupon,  leave  was  given  to 
the  tenants  to  vouch  over,  and  the  plaintiffs  in 
this  suit  were  vouched  in,  who  were  summoned 
and  counted  against.  Subsequently,  a  com- 
promise was  effected  between  the  defendant, 
as  the  attorney  of  his  client,  and  the  defend- 
ants in  those  actions,  in  which  it  was  agreed, 
that  for  the  consideration  of  $1,000,  the  de- 
mandant should  release  her  dower,  and  her 
children  release  and  quitclaim  to  the  tenants, 
their  interest  in  the  premises,  which  agreement 
was  carried  into  effect  Nov.  24,  1821  ;  the 
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plaintiffs  in  this  cause  paying  to  the  defendant 
the  above  sum,  and  the  releases  being  duly 
executed.  The  defendant  disposed  of  the 
money  by  paying  $300  to  a  Mr.  Baldwin  on  the 
order  of  his  client,  $500  to  herself,  and  retain- 
ing $200  for  his  counsel  fees  and  costs,  and 
Dec.  27,  1821,  took  the  receipt  of  his  client  in 
full.  Subsequent  to  the  date  of  the  receipt,  it 
was  discovered  that  about  thirty  years  before 
the  commencement  of  the  actions  of  dower,  the 
demandant,  together  with  her  husband,  had 
conveyed  her  right  of  dower  to  Aaron  Burr, 
from  the  ancestor  of  the  plaintiffs  in  this  suit 
claimed  title  by  several  mesne  conveyances,  so 
that  Nov.  24,  1821,  neither  the  demandant  nor 
her  children  had  any  interest  in  the  property 
released  ;  but  of  which  fact  the  defendant  in 
this  cause  had  no  knowledge.  The  jury  furth- 
er found  that  the  sum  of  $200  *for  the  [*1 74 
costs  and  fees  of  the  defendant  as  attorney  and 
counsel  in  the  dower  suits,  was  a  moderate 
charge  for  his  services.  Upon  which  verdict 
judgment  was  rendered  by  the  C.  P.  for  the 
defendant,  and  to  reverse  which  a  writ  of  er- 
ror was  brought  to  this  court.  The  cause  was 
submitted  on  written  arguments. 

Mr.  C.  G.  Troup,  for  plaintiffs.  The  first 
point  made  by  the  counsel  of  the  plaintiffs  in 
error  is,  that  Mrs.  Wright  is  liable  to  refund. 
The  court  having  reserved  their  opinion  on  this 
point,  the  argument  of  the  counsel  is  not  pre- 
sented. The  second  point  raised  is,  that  the 
defendant  is  liable  for  the  $200  retained  by 
him.  It  is  a  part  of  the  general  law  of  princi- 
pal and  agent,  that  when  a  person  has  received 
money  as  agent  of  another,  who  had  no  right 
thereto,  and  has  not  paid  it  over,  an  action  may 
be  sustained  against  the  agent  to  recover  the 
money,  and  the  mere  passing  such  money  in 
account  with  his  principal,  is  not  equivalent  to 
the  payment  of  the  money  to  the  principal;  but 
in  general,  if  the  money  be  paid  over  before 
notice  to  retain  it,  the  agent  is  not  liable.  1 
Chit.  PI.,  25,  and  cases  cited;  Stark.  Ev.,  4th 
part,  p.  113;  Payley,  Prin.  &  Agent,  804 ;  3 
Maul.  &  S.,  344  ;  7  Johns.,  182.  This  rule  of 
law  applies  to  attorneys  at  law,  as  well  as  to 
all  other  agents.  5  Taunt.,  815;  Com.  Dig., 
tit.  Attorney,  733.  The  defendant  here  did 
not  pay  over  the  whole  sum  of  $1,000  received 
by  him;  but,  in  the  language  of  the  books, 
$200  of  it  was  passed  in  account.  On  refund- 
ing the  money,  he  will  be  entitled  to  recover 
his  costs  and  counsel  fees  from  his  client,  to 
whom  he  originally  gave  credit.  It  is  no  an- 
swer to  the  plaintiffs,  that  the  defendant  re- 
tains the  money  in  consequence  of  dealings  be- 
tween him  and  his  client. 

Mr.  W.  W.  McLelan,  in  pro.  per.  The  re- 
sponsibility of  an  attorney  at  law,  is  different 
from  that  of  an  ordinary  agent  or  factor;  he  is 
answerable  only  to  the  court  and  his  client. 
The  plaintiffs  had  no  claim  against  Mrs.  Wright ; 
much  less  are  they  entitled  to  sustain  their  ac- 
tion against  the  defendant.  The  payment  was 
voluntary.  By  due  diligence,  the  demandant 
*in  the  actions  of  dower  might  have  [*175 
been  defeated.  Where  the  party  has  his  rem- 
edy by  contesting  a  demand  and  prefers  to 
pay,  he  cannot  recover  back  what  he  thus  vol- 
untarily pays.  1  Esp.,  84.  The  $1,000  was 
paid  for  a  good  and  valid  consideration.  Col- 
or of  title  is  a  good  consideration.  Whelpool's 
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case,  Dyer.  272,  278,  in  note.  A  promise  in  con- 
sideration of  surceasing  a  suit  is  good,  though 
the  action  be  not  discontinued.  1  Com.  Cont., 
18.  When  a  release  is  executed  as  the  consid- 
eration of  a  promise,  though  the  promisor  reap 
no  benefit  from  the  release,  the  promise  must 
be  performed.  Cro.  Eliz.,  70.  The  plaintiffs, 
too,  have  lost  their  action  by  lapse  of  time.  In 
Nichols  v.  Seeron,  1  Atk. ,  575,  Ld.  Hardwicke 
says:  "  Where  there  is  a  payment  of  a  long 
standing  and  no  fraud,  the  party  receiving  the 
money  is  supposed  to  have  spent  it  in  his  main- 
tenance and,  therefore,  it  would  be  very  hard 
to  make  him  refund  what  is  no  longer  forth- 
coming;" and  per  Abbott,  J.,  1  Carr.  &  P., 
517,  "  after  a  lapse  of  5  years,  it  would  be  mis- 
chievous to  allow  the  parties  to  say  it  was  all 
a  mistake."  If  the  defendant  is  compelled  to 
refund  and  to  look  to  his  client  for  his  charges, 
he  probably  will  lose  them,  as  the  Statute  of 
Limitations  may  now  be  plead  in  bar  of  a  re- 
covery. 

By  the  Court,  SAVAGE,  Ch.  J.  This  was  an 
action  to  recover  back  money  paid  by  mistake. 
The  defendant,  as  attorney  for  Mrs.  Charity 
Wright,  brought  three  actions  of  dower.  The 
defendant  in  those  actions  vouched  to  warran- 
ty the  ancestor  of  the  Mowatts,  i,he  plaintiffs. 
The  suits  were  compromised  by  the  payment 
of  $1,000  to  the  defendant,  as  the  attorney  of 
Mrs.  Wright;  on  the  receipt  of  which,  Mrs. 
Wright  executed  a  release  of  her  dower,  and 
her  children  released  their  interest,  and  the 
suits  were  withdrawn.  The  defendant  paid 
over  to  his  client's  orders  $800,  and  retained 
$200  for  his  costs  and  counsel  fees,  which  is 
found  to  be  a  moderate  compensation.  Upon 
making  this  payment  and  settlement,  the  de- 
fendant took  a  receipt  in  full.  Soon  after  the 
compromise,  a  conveyance  was  found  from 
Wright  and  wife  to  Col.  Burr,  executed  about 
1  76*]  thirty  years  previous.  *The  money 
was  paid  by  the  plaintiffs  Nov.  24,  1821,  and 
this  suit  brought  in  1827,  to  recover  from  the 
defendant  the  $200  retained  by  him  for  his  fees. 

These  facts  are  found  by  a  special  verdict  in 
the  Court  of  C.  P.  for  the  City  of  N.  Y.,  on 
which  that  court  gave  judgment  for  the  de- 
fendant. 

Two  questions  arise  in  this  case  :  1.  Whether 
Mrs.  Wright  is  liable  to  refund  the  sum  of  $1,- 
000  thus  received  by  her  ;  and  if  so,  2.  Is  the 
defendant  liable  to  refund  the  $200  retained 
by  him  for  his  costs?  As  the  first  question  is 
one  upon  which  Mrs.  Wright  has  not  been 
heard,  and  as  that  question,  we  are  informed 
by  counsel,  will  be  discussed  in  a  suit  now 
pending  against  Mrs.  Wright,  I  shall  consider 
first  the  latter  question,  assuming,  for  the  pres- 
ent argument,  the  liability  of  Mrs.  Wright.  In 
Butter  v.  Harrison,  1  Cowp.,  566,  Ld.  Mans- 
field says  :  "  In  general,  the  principle  of  law 
is  clear,  that  if  money  be  mispaid  to  an  agent 
expressly  for  the  use  of  his  principal,  and  the 
agent  has  paid  it  over,  he  is  not  liable  in  an 
action  by  the  person  who  mispaid  it ;  because 
it  is  just  that  one  man  should  not  be  a  loser  by 
the  mistake  of  another  ;  and  the  person  who 
made  the  mistake  is  not  without  redress,  but 
has  his  remedy  over  against  the  principal.  On 
the  other  hand,  it  is  "just,  that  as  the  agent 
ought  not  to  lose,  he  should  not  be  a  gainer  by 
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the  mistake  ;  and  therefore,  if  after  the  pay- 
ment so  made  to  him,  and  before  he  has  paid 
the  money  over  to  his  principal,  the  person 
corrects  the  mistake,  the  agent  cannot  after- 
wards pay  it  over  to  his  principal,  without 
making  himself  liable  to  the  real  owner  for 
the  amount."  This  rule  is  nowhere  contra- 
dicted ;  and  it  has  been  held,  in  accordance 
with  this  principle,  that  a  payment  to  the  prin- 
cipal after  notice  of  the  mistake,  or  other  cir- 
cumstances which  amount  to  notice,  does  not 
exonerate  the  agent,  but  he  is  personally  re- 
sponsible to  the  owner  of  the  money,  which 
has  thus  erroneously  come  into  his  hands. 
What  amounts  to  a  payment  over,  is  generally 
the  question  in  cases  coming  under  this  princi- 
ple. In  the  case  just  cited,  a  sum  of  money 
had  been  paid  to  the  defendant  upon  a  policy 
of  insurance  as  agent  for  the  insured,  the 
plaintiff  then  *thinking  the  loss  fair.  [*177 
The  money  was  paid,  part  Apr.  20,  and  the 
residue  May  6,  on  which  day  the  defendant 
"credited  the  whole  amount  to  the  insured,  in 
his  account  with  them,  against  the  larger  sum  in 
which  they  stood  indebted  to  him.  May  17,  the 
plaintiff  gave  the  defendant  notice  that  the  loss 
was  foul.  At  this  time  nothing  had  happened  to 
alter  the  situation  of  the  defendant  in  relation 
to  his  principals.  He  had  given  no  new  credit, 
accepted  no  new  bills,  but  affairs  remained  be- 
tween them  as  Apr.  20.  The  principal  question, 
therefore,  was,  whether  the  defendant  having 
placed  this  money  to  the  account  of  his  princi- 
pals in  the  manner  stated,  was  equivalent  to  a 
payment  over  ;  and  the  court  held  it  was  not. 
The  case  of  Edwards  v.  Nodding,  5  Taunt., 
815,  was  an  action  against  the  defendant  as 
agent  and  auctioneer  for  the  deposit  made  by 
the  plaintiff,  as  purchaser  of  a  freehold  estate 
at  auction.  The  defendant  had  paid  over  the 
deposit  after  notice  that  the  purchaser  was  dis- 
satisfied with  the  title  and,  therefore,  the  pay- 
ment over  did  not  protect  him.  In  the  case  of 
Cox  v.  Prentice,  3  Maule  &  S.,  345,  the  defend- 
ant, as  agent  of  his  correspondent  at  Gibraltar, 
had  sold  the  plaintiffs  a  bar  of  silver,  for  which 
they  paid  more  than  the  value,  from  the  mis- 
take of  the  assay-master.  Upon  discovering 
the  mistake,  the  plaintiffs  applied  to  the  de- 
fendant for  a  return  of  the  money,  offering  to 
return  the  silver.  The  defendant  refused  on 
the  ground  that  he  had  forwarded  his  account 
to  his  correspondent,  in  which  he  had  credited 
him  with  the  full  sum  ;  it  appeared,  however, 
that  the  account  was  still  unsettled  between 
them.  Ld.  Ellenborough  states  the  principle 
of  the  agent's  liability  where  there  is  no  change 
of  circumstances,  and  says,  here  it  is  admitted 
that  no  money  has  been  paid  over  by  the  de- 
fendant to  his  principal,  nor  has  there  been 
any  other  thing  done  by  him  to  create  a  change 
of  circumstances.  He  then  argues  the  case 
upon  the  liability  of  the  principal.  Bayley,  J., 
speaking  of  the  case  of  BuUer  v.  Harrison, 
sajrs  :  "That  case  decides,  that  if  things  re- 
main in  the  same  state  as  they  did  here,  the 
action  will  lie  against  the  agent."  The  same 
point  has  been  so  decided  in  this  court.  7 
Johns.,  182,  and  La  Farge  v.  Kneeland,  7  Cow., 
*460.  In  the  latter  case,  Kneeland  [*178 
had  received  money  for  Braham  and  Atwood, 
which  the  plaintiff  was  entitled  to  recover 
from  them  ;  but  the  defendant  had  passed  it  to 
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the  credit  of  his  principals,  and  that  credit  was 
passed  to  the  credit  of  another  account.  This  we 
considered  equivalent  to  a  payment.  It  closed 
the  account  between  the  agent  and  his  princi- 
pals and,  therefore,  we  held  the  agent  was  dis- 
charged. In  this  respect,  that  case  differed 
from  the  cases  of  Duller  v.  Harrison  and  Cox  v. 
Prentice.  In  both  these  cases  the  account  re- 
mained open  ;  no  change  of  circumstances  had 
taken  place ;  an  erroneous  credit  had  been 
given,  which  might  be  balanced  by  a  corre- 
sponding charge  on  the  debit  side  of  the  ac- 
count ;  no  settlement  had  taken  place,  nor  any 
closing  of  the  accounts  between  the  parties. 

In  the  case  now  under  consideration,  the 
money  was  honestly  and  fairly  received  by  the 
defendant  as  agent  for  his  client,  who,  we  now 
assume,  ought  to  pay  it  back.  The  defendant 
disposed  of  the  whole  of  it  according  to  the 
directions  of  his  client,  paid  her  $500,  paid 
$300  to  one  Elias  Baldwin,  retained  $200  to 
himself,  and  finally  settled  his  accounts  and 
concerns  with  his  principal,  by  taking  a  receipt 
in  full.  The  $200  never  passed  out  of  his 
hands  ;  and  it  seems  to  be  conceded,  that  if  he 
had  paid  the  whole  sum  to  Mrs.  Wright,  and 
she  had  paid  him  back  $200  in  other  money, 
this  action  could  not  be  sustained.  And  is  it 
possible  that  the  rights  of  parties  in  this  court 
depend  upon  idle  and  unmeaning  ceremonies? 
If  the  transaction  was  what  it  purports,  it  was 
in  reality  a  payment  by  the  defendant  to  his 
client,  of  the  money  in  his  hands,  which  he  had 
received  as  her  agent,  and  payment  by  her  to 
her  attorney  of  his  costs.  This  closed  the  ac- 
count between  them.  It  is  not  to  be  corrected 
by  a  charge  in  an  open  account.  There  is  no 
foreign  correspondent  either  in  America  or  at 
Gibraltar,  as  in  the  cases  above  cited,  of  Butter 
v.  Harrison  and  Cox  v.  Prentice.  If  the  plaint- 
iffs recover  here,  the  defendant  must  resort  to 
his  action  to  recover  his  money.  This  the 
plaintiffs  can  also  do  and,  indeed,  have  done. 
And  here,  too,  it  is  alleged,  if  the  defendant 
should  be  driven  to  his  action  against  his 
client,  his  remedy  is  gone  by  lapse  of  time. 
179*J  The  plaintiffs  do  *not  sue  till  the  Stat- 
ute of  Limitations  is  closing  upon  them  ;  anfl 
already  more  than  six  years  have  elapsed  since 
the  settlement  between  the  defendant  and  his 
client. 

I  am  of  opinion  that  the  defendant  is  not 
liable,  and  that  the  judgment  of  the  court  be- 
low be  affirmed. 

Judgment  affirmed. 

Cited  in-«0  Barb.,  578 ;  56  How.  Pr.,  482. 


ARTCHER,  Administrator  of  J.  McKiNNEY, 


WHALEN. 

Escrow  of  Notes  for  Release  of  Dower  and  the 
Release — Death  of  Widow — Notes  Inoperative, 
the  Contract  not  having  beeij,  Completed. 

Where  four  promissory  notes,  and  a  release  of 
dower  as  the  consideration  of  the  notes,  were  exe- 
cuted, and  the  whole  delivered  as  an  escrow,  to  take 
effect  on  delivery  of  possession  of  the  premises  in 
which  the  dower  was  released,  which  was  to  take 
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place  on  a  day  certain,  and  the  widow  died  before  the 
day ;  It  was  held  that,  until  the  performance  of  the 
condition,  the  notes  had  not  a  legal  existence  and 
were  inoperative.  Had  the  contract  been  completed 
by  a  mutual  delivery  of  the  notes  and  release,  al- 
though the  widow  releasing  her  dower  had  died  the 
next  moment,  the  notes  would  have  been  good. 

Citation— Shep.  Touch.,  59. 

THIS  was  an  action  of  asmmpsit,  tried  at  the 
Saratoga  Circuit,  in  May,  1827,  before  the 
Hon.  Reuben  H.  Walworth,  then  one  of  the 
circuit  judges.  The  declaration  was  on  four 
promissory  notes  ;  plea,  the  general  issue.  A 
verdict  was  taken  for  the  plaintiff  on  the  fol- 
lowing state  of  facts,  subject  to  the  opinion  of 
this  court :  Mar.  5,  1822,  four  notes  were  made 
by  the  defendant,  payable  to  the  intestate,  for 
$50  each,  payable  Apr.  1,  1823, 1824, 1825  and 
1826  ;  and  a  release  of  dower  from  the  intes- 
tate to  the  defendant,  in  certain  real  estate  in 
which  she  had  a  right  of  dower,  was  executed, 
and  the  notes  and  release  were  delivered  to  one 
Booth  Northrop,  upon  the  following  condi- 
tions :  If  the  intestate  delivered  up  the  posses- 
sion of  the  said  real  estate,  May  1,  1822,  the 
notes  were  to  be  delivered  up  to  her,  and  the 
release  of  dower  to  the  defendant  ;  otherwise, 
the  notes  to  be  returned  to  the  defendant,  and 
the  release  to  the  intestate.  Apr.  30,  1822,  the 
intestate  died  on  the  premises,  and  was  buried 
the  next  day.  At  the  time  of  her  death,  the 
intestate  had  her  goods  packed  up,  ready  to  be 
removed  from  the  premises,  so  as  to  deliver  the 
possession  the  next  day.  Previous  to  May  1, 
the  defendant  had  sold  the  premises  to  one 
Barlow,  who,  May  1  or  2,  went  into  posses- 
sion. The  notes  were  delivered  to  a  son-in-law 
of  the  intestate,  and  the  release  of  dower  left 
in  the  store  of  the  defendant,  he  being  present 
and  saying  he  did  not  want  it.  The  defend- 
ant offered  to  prove  a  declaration  *of  [*18O 
the  intestate,  that  she  did  not  mean  to  give  up 
the  possession,  which  evidence  was  rejected. 

Messrs.  Palmer  and  Goodrich,  for  plaintiff, 
principally  contended  that  the  consideration  of 
the  notes  was  the  release  of  the  intestate's  right 
of  dower,  and  that  the  deposit  of  the  notes  was 
only  to  secure  the  delivery  of  the  possession  at 
the  time  agreed  upon. 

Mr.  G.  W.  Kirkland,  for  defendant,  insisted 
that  the  notes,  being  delivered  as  escrows,  un- 
til the  condition  was  performed,  there  was  not 
such  a  delivery  as  would  give  efficacy  to  them. 
The  condition  was  not  performed,  and  being 
of  a  nature  which  could  be  performed  only  by 
the  intestate,  eo  instantishe  died,  the  power  to 
perform  was  forever  extinguished.  The  release 
of  dower  also  being  delivered  as  an  escrow, 
there  was  not  such  a  delivery  of  it  as  would 
support  the  consideration  of  the  notes,  after 
the  happening  of  the  event  which  rendered  the 
performance  of  the  condition  impossible.  1 
Shep.Touch.,59;  Co.Litt.,36a;  2  Bl.Com.,307. 

By  the  Court,  SAVAGE,  Ch.  J.  Mar.  5. 1822, 
the  plaintiff's  intestate,  Isabel  McKinney,  ex- 
ecuted to  the  defendant  a  release  of  her  right 
of  dower  in  certain  real  estate,  of  which  she 
was  in  possession;  and  the  defendant  executed 
four  notes  of  $50  each,  payable  Apr.  1,  1823, 
1824,  1825  and  1826.  These  notes,  and  the  re- 
lease of  dower,  were  put  in  the  hands  of  Booth 
Northrop,  under  this  agreement:  That  if  Mrs. 
McKiuuey  should  deliver  up  the  possession  of 
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the  premises  which  she  possessed,  by  May  1, 
1822, then  the  notes  were  to  be  delivered  to  her, 
and  the  release  to  the  defendant;  but  if  she  did 
not  give  up  the  possession  of  the  said  premises 
to  the  defendant,  then  the  notes  were  to  be  re- 
delivered  to  the  defendant,  and  the  release  to 
Mrs.  McKinney.  Apr.  30, 1822,  Mrs.  McKinney 
died  on  the  premises.and  May  1  she  was  buried. 
Previous  to  May  1,  the  defendant  had  sold  the 
premises  to  one  Barlow,  who  took  possession 
on  or  about  the  first  of  May.  Before  the  death 
of  Mrs.  McKinney,  she  had  packed  up  her 
goods  for  the  purpose  of  giving  the  possession 
1 8 1*]  of  *the  premises  May  1.  The  defendant 
offered  to  prove  her  declarations  that  she  did 
not  intend  to  deliver  possession  on  that  day. 
Northrup  subsequently  gave  up  the  notes  to 
the  plaintiff,  who  had  married  a  daughter  of 
Mrs.  McKinney,  without  the  consent  of  the  de- 
fendant. He  also  left  the  release  of  dower  at 
the  defendant's  store,  he  being  present  and  say- 
ing he  did  not  want  it. 

It  is  not  stated  in  the  case,  but  it  is  to  be 
presumed,  that  the  defendant  was  owner  of  all 
the  title  to  the  premises  occupied  by  Mrs. 
McKinney,  except  her  right  of  dower — her  life 
estate.  The  widow,  by  a  release  of  dower,  did 
not  profess  to  convey  anything  more  than  a 
life  estate.  Had  the  contract  been  completed 
by  a  mutual  delivery  of  the  notes  and  the  re- 
lease, although  Mrs.  McKinney  had  died  the 
next  moment,  the  notes  must  have  been  paid; 
and  on  the  other  hand,  had  the  agreement 
rested  entirely  in  parol,  and  no  notes  nor  re- 
lease had  been  signed,  there  could  have  been 
no  question  that  the  defendant  could  not  be 
called  on  to  pay.  The  whole  difficulty,  then, 
arises  from  the  inchoate  execution  of  the 
agreement  between  the  parties.  The  writings 
were  delivered  conditionally.  The  delivery  of 
possession  by  May  1,  that  is,  on  or  before  May 
1,  was  a  condition  precedent,  and  on  which  the 
validity  of  the  notes  and  release  depended. 
"Was  that  condition  performed?  Mrs.  McKin- 
ney died  in  possession  on  the  day  previous  to 
the  last  on  which  delivery  could  be  given. 
Previous  to  her  death  the  condition  was  not 
performed,  and  the  condition  was  not  to  be 
performed  by  her  representatives.  The  notes 
were  given  for  her  interest  in  certain  lands. 
Before  those  notes  could  become  operative, 
neither  the  widow  nor  her  estate  were  in  exist- 
ence. The  one  had  descended  to  the  silent 
tomb,  the  other  passed  to  the  owner  of  the  fee. 
Until  the  performance  of  the  condition,  the 
notes  had  no  legal  existence:  and  as  the  condi- 
tion was  not  performed,  the  notes  never  had 
any  efficacy.  "Where  the  deed  is  delivered  to 
a  stranger,  and  apt  words  are  used  in  the  de- 
livery thereof,  it  is  of  no  more  force  until  the 
condition  be  performed,  than  if  I  had  made  it 
and  laid  it  by  me,  and  not  delivered  it  at  all. 
1  82*]  If  the  party  *in  such  case  get  it  into  his 
possession  before  the  condition  performed,  yet 
he  can  make  no  use  of  it."  Shep.  Touch.,  59. 

The  notes  in  question  were  delivered  upon  a 
certain  condition.  That  condition  was  never 
performed.  The  notes  were,  therefore,  never 
operative.  The  defendant  did,  indeed,  obtain 
possession  of  the  premises,  but  that  he  was  enti- 
tled to  as  owner  of  the  fee.  It  could  not  be  by 
any  act  of  the  widow,  for  she  was  dead. 

The  defendant  is  entitled  to  judgment. 
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GOULD  c.ALLEN. 

Action  of  Covenant — Pleading — Plaintiff  should 
Aver  Enough  to  Show  Damage. 

In  an  action  of  covenant,  a  plaintiff  is  bound  to 
aver  enough  to  show,  with  all  reasonable  certainty, 
that  he  has  been  damaged.  Thus,  where  G.  agreed 
to  sell  a  farm  to  A.  containing  161  acres,  and  A. 
agreed  to  pay  G.  $28  per  acre  for  all  the  land  except 
the  road  running  through  the  same,  and  covenanted 
to  purchase  in  the  premises  if  they  were  sold  under 
certain  mortgages  which  were  liens  upon  the  land, 
and  to  advance  sufficient  to  pay  such  mortgages;  on 
the  land  being  sold  under  the  mortgages,  and  an  ac- 
tion brought  on  the  agreement  for  the  recovery  of 
damages,  it  was  holden,  on  demurrer,  that  the  dec- 
laration was  defective  for  the  want  of  an  averment 
as  to  the  quantity  of  land  contained  in  the  road,  so 
as  to  enable  the  court  to  say,  that  the  plaintiff  bad 
sustained  damage  by  the  neglect  or  refusal  of  the 
defendant  to  purchase  in  the  farm  at  the  mortgage 
sale. 

TiEMURRER  to  declaration.  Action  cove- 
±J  nant.  The  plaintiff  declared  on  an  agree- 
ment under  seal  dated  July  3,  1826,  by  which 
he  covenanted  to  sell  to  the  defendant  a  certain 
farm  containing  161  acres  of  land,  and  give  a 
deed;  and  the  defendant  agreed  to  pav  the 
plaintiff  May  1,  1827,  $26  per  acre,  for  all  the 
land  except  the  road  running  through  the  same, 
which  was  to  be  deducted  and  not  paid  for. 
The  defendant  also  agreed  to  purchase  in  the 
premises,  if  they  were  sold  under  certain  mort- 
gages which  were  liens  upon  the  land,  and  to 
advance  sufficient  to  pay  the  amount  of  such 
mortgages,  and  the  costs  of  such  sale;  for 
which  advances,  the  plaintiff  agreed  to  allow 
interest  until  defendant's  payment  fell  due. 
Apr.  28, 1827,  the  premises  were  sold  under  the 
mortgages,  and  bought  in  by  one  Louisa  Smith, 
for  the  sum  of  $3,220,  to  whom  a  deed  was  ex- 
ecuted by  virtue  of  the  said  sale  and  purchase. 
The  breach  assigned  is,  that  the  defendant  neg- 
lected to  purchase  in  the  premises,  or  to  make 
the  necessary  advances  to  pay  and  discharge  the 
liens. 

The  defendant  demurred,  and  assigned  nine 
special  causes  of  demurrer — amongst  others, 
that  it  did  not  appear  by  the  declaration,  that 
the  plaintiff  had  tendered  a  deed;  nor  that  the 
*plaintiff  had  suffered  or 'sustained  [*183 
any  damage  whatever  by  reason  of  the  mort- 
gage sale,  &c.  The  cause  was  submitted  on 
written  arguments. 

Messrs.  Hooker  and  Tattmadge,  for  defendant. 
The  extent  of  the  defendant's  liability  to  pay 
depended  upon  the  quantity  of  land  in  the 
farm,  exclusive  of  the  road  running  through  it; 
or  if  required  to  purchase  in  the  premises  at 
the  mortgage  sale,  he  was  not  bound  to  do  so, 
if  the  amount  of  the  liens  exceeded  the  sum 
which  he  had  agreed  to  pay  for  the  farm.  To 
have  enabled  the  court  to  judge  whether  the 
defendant  was  in  default,  and  the  plaintiff  in- 
jured, the  quantity  of  land  to  be  paid  for  ac- 
cording to  the  terms  of  the  agreement  ought  to 
have  been  averred;  for  unless  there  was  more 
land  in  the  farm,  exclusive  of  the  road,  than 
would  have  amounted  to  $3,220,at  $26  per  acre, 
the  defendant  was  not  bound  to  discharge  the 
liens,  nor  has  the  plaintiff  sustained  an  injury. 
The  declaration,  therefore,  is  defective  for  the 
want  of  the  necessary  averments.  1  Chit.  PL. 
235,  236,  241,  255,  521;  Com.  Dig.,  Pleader,  C, 
17, 22,  50,  E,  5, 6;  Archb.  Civ.  PI.,  113, 115, 121. 
The  counsel  insisted,  that  from  the  general 
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tenor  of  the  agreement,  the  covenants  should 
be  adjudged  to  be  dependant,  requiring  an 
averment  of  a  tender  of  a  deed.  The  other 
points  discussed  by  the  counsel,  not  being  par- 
ticularly passed  upon  in  the  opinion  delivered, 
are  omitted. 

Mr.  Maison,  for  plaintiff.  The  covenants  in 
the  agreement  are  mutual  and  independent.  2 
Johns.,  145,  272,  887;  5  Johns.,  78;  10  Johns., 
205;  20  Johns.,  15;  5  Bos.  &  P.,  233;  1  Saund., 
320,  n.  4;  1  Wils.,  88;  1  Chit.  PI.,  311,  312. 

A  specific  allegation  of  the  precise  amount 
of  damage  sustained,  is  not  necessary  to  be 
made;  and  it  is  now  the  usual  and  approved 
practice,  in  cases  of  this  kind,  to  state  only  so 
much  of  any  contract  as  contains  the  entire  act 
which  is  to  be  done,  and  the  rest  of  the  con- 
tract which  respects  the  liquidation  of  damages, 
after  a  right  to  them  has  accrued  by  a  breach 
of  the  contract,  is  matter  proper  to  be  given  in 
184*]  evid.ence  *to  the  jury  in  liquidation  of 
damages,  but  not  necessary  to  be  shown  to  the 
court  in  the  first  instance  on  the  face  of  the  rec- 
ord. 2  Johns.,  149;  1  Chit.  PI.,  296,  301,  332; 
13  Johns. ,  226.  It  is  manifest  that  the  plaintiff 
has  sustained  damage  by  the  default  of  the  de- 
fendant. The  purchase  money  to  be  paid  at  the 
stipulated  price.amounts  to  $4,205.50;  the  prem- 
ises were  sold  for  $3,220.  It  is  not  to  be  pre- 
sumed, that  the  road  occupied  so  much  of  the 
land  as  to  exhaust  the  difference  between  those 
two  sums. 

By  the  Court,  SUTHERLAND,  J.  The  eighth 
special  cause  of  demurrer  is  well  taken.  The 
declaration  does  not  show  that  the  plaintiff  has 
sustained  any  damage  by  reason  of  the  neglect 
or  refusal  of  the  defendant  to  purchase  in  the 
farm  in  question  at  the  mortgage  sale.  If 
the  farm  actually  sold  for  more  than  the  de- 
fendant was  by  his  contract  to  give  for  it,  then 
the  plaintiff  has  sustained  no  injury  by  his 
omission  to  purchase  it  at  the  mortgage  sale; 
for  it  is  very  clear  that  the  defendant  was  not 
bound  to  bid  more  than  the  price  which  he  was 
to  give  for  the  farm — that  is,  $26  per  acre. 
And  probably  the  construction  of  the  agree- 
ment would  be,  that  he  was  obliged  to  bid  no 
more  than  the  amount  of  the  mortgage  with 
interest  and  costs.  The  object  of  the  stipula- 
tion on  the  part  of  the  plaintiff,  was  to  secure 
a  fund  to  pay  off  the  incumbrances,  and  pre- 
vent the  property  from  being  sacrificed. 

The  farm  is  described  as  containing  161 
acres;  the  defendant  was  to  give  $26  per  acre 
for  all  the  land  except  the  road  running  through 
the  same,  which  was  to  be  deducted  and  not 
paid  for.  How  much  was  contained  in  the 
road  is  nowhere  averred  in  the  declaration,  or 
set  forth  in  the  contract.  The  number  of  acres 
to  be  paid  for  by  the  defendant  is,  therefore,  en- 
tirely uncertain.  If,  after  deducting  the  road, 
less  than  128  acres  were  left,  then  the  price 
which  the  plaintiff  was  bound  to  pay  at  $26  per 
acre,  would  be  $3,198.  But  the  farm  actually 
produced  at  the  mortgage  sale  $3,220,  so  that 
the  plaintiff  has  sustained  no  damage,  as  he  has 
realized  more  than  the  defendant  was  bound  to 
advance.  It  is  not  probable  that  the  deduction 
for  the  road  is  as  great  as  I  have  supposed. 
But  we  cannot  judicially  say  that  it  is  not,  and 
1 85*]  *the  plaintiff  is  bound  to  aver  enough  to 
show  with  all  reasonable  certainty,  that  he  has 


been  damaged.  This  I  think  he  has  failed  to 
do,  and  that  the  demurrer  on  that  ground  is 
well  taken. 

The  covenants  are  clearly  mutual  and  inde- 
pendent, and  the  plaintiff  was  not  bound  to 
aver  a  tender  of  the  deed  as  a  performance  of 
his  part.  The  action  is  not  brought  for  the  con- 
sideration money;  the  only  breach  alleged,  is 
the  neglect  to  advance  the  mortgage  money. 
I  am  inclined  to  think  there  is  no  force  in  any 
of  the  other  causes  assigned. 

Judgment  for  defendant  on  demurrer,  with 
leave  to  plaintiff  to  amend. 

Cited  in-4  Hill.,  158 ;  16  Abb.  N.  S.,  428. 
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Sales —  Warranty  or  Fraud  Necessary  to  Main- 
tain Action  for  Selling  one  Article  for  AnotJier 
— Innocent  Vendor,  not  Liable  though  Article 
is  Spurious — Evidence — Declarations  of  Agent. 

To  maintain  an  action  for  selling  one  article  of 
merchandise  for  another,  there  must  be  either  war- 
ranty or  fraud.  The  circumstances  that  the  article 
sold  is  entirely  spurious  and  worthless,  fraudulently 
made  for  the  express  purpose  of  being1  sold  for  a 
valuable  commodity,  which  it  was  made  to  resem- 
ble, does  not  vary  the  rules  of  law,  as  between  in- 
nocent vendors  and  vendees.  The  principle  of  the 
rule  of  caveat  emptor  is,  that  the  vendee  has  it  in  his 
power  to  guard  against  any  latent  defect  or  decep- 
tion in  the  article  purchased  by  exacting  a  warranty 
from  the  vendor,  and  applies  as  well  to  a  case  where 
the  article  was  originally  a  fraudulent  one,  as  to 
any  other,  if  the  vendor  is  not  affected  with  the 
fraud.  The  fact  of  the  vendor  having  a  remedy  over 
against  his  factor  abroad,  or  against  the  sellers  of 
the  article,  does  not  affect  the  rights  of  subsequent 
parties,  where  there  is  no  warranty  or  fraud.  The 
declarations  or  representations  of  an  agent,  relative 
to  the  same  article  of  merchandise,  in  the  sale  of 
which  there  is  alleged  to  have  been  fraud,  to  other 
persons  to  whom  he  offered  parcels  of  it  for  sale 
subsequent  to  the  sale  in  question,  are  admissible 
in  evidence. 

Citations— 20  Johns.,  196 ;  2  Cai.,  48. 

THIS  was  an  action  of  assumpsit  on  a  prom- 
issory note.  Plea,  the  general  issue,  with 
a  notice  attached,  that  on  the  trial  of  the  cause 
the  defendant  would  prove  that  the  note  de- 
clared on  belonged  to  John  Welsh,  and  that 
the  suit  was  prosecuted  for  his  benefit;  that  the 
consideration  of  the  note  was  a  quantity  of  ba- 
rilla,purchased  by  the  defendant  of  JohnWelsh, 
which  was  warranted  to  be  Alicant  barilla  of 
the  first  quality,  when,  in  fact,  it  was  not  Ali- 
cant barilla  of  the  first  quality,  nor  was  it  ba- 
rilla, but  some  fraudulent  preparation,  made 
for  the  purpose  of  fraud  and  deceit,  and  of  no 
value  whatsoever;  and  that,  consequently,  the 


NOTE.— Sales— Caveat  Emptor— Implied  warranty 
—fraudulent  representations— Expressions  of  opin- 
ion as  to  value,  <xc. 

In  the  absence  of  fraud  or  an  express  warranty,  the 
buyer  of  a  chattel  takes  the  risk  as  to  quality  and 
condition.  The  doctrine  of  caveat  emptor  applies, 
and  the  buyer  is  bound  to  examine  or  inquire  for 
himself,  and  trust  to  his  own  judgment,  or  take  a 
warranty.  See  Seixas  v.  Woods.  2  Cai.,  48,  note,  Snell 
v.  Moses,  1  Johns..  96 ;  Holden  v.  Dakin,  4  Johns.. 
421;  Davis  v.  Meeker,  5  Johns.,  354;  Sweet  v.  Colgate, 
20  Johns.,  196 ;  Boorman  v.  Johnston,  12  Wend.,  566; 
Wright  v.  Hart,  18  Wend.,  449  :  Salisbury  v.  Stainer, 
19  Wend.,  159;  Waring  v.  Mason,  18  Wend.,  425; 
Sprague  v.  Blake,  20  Wend.,  61 ;  Moses  v.  Mead,  1 
Den.,  378;  5  Den.,  617;  Carley  v.  Wilkins,  6  Barb., 
557 ;  Deifendorf  v.  Gage,  7  Barb.,  18  ;  Hotchkiss  v. 
Gage,  26  Barb.,  141 ;  Hargous  v.  Stone,  5  N.  Y.,  73  ; 
Beirnev.  Dood,  5  N.  Y.,  95;  Goodrich  v.  Ryan,  3 


WEND.  1. 


N.  Y.  R.,  9. 


56 


881 


186 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


note  was  void.  The  cause  was  tried  at  the  N. 
Y.  Circuit,  in  Mar.  1826,  before  the  Hon.  Will- 
iam A.  Duer,  one  of  the  circuit  judges. 

The  making  and  indorsement  of  the  note 
was  admitted,  and  it  was  proved  by  an  answer 
of  the  plaintiff  and  John  Welsh,  to  a  bill  of 
discovery,  that  the  note  was  given  on  the  pur- 
ISO*]  chase  *of  a  quantity  of  barilla,  that  it 
had  been  indorsed  to  the  plaintiff  without  any 
consideration  for  his  accommodation,  to  enable 
him  to  obtain  a  discount  of  the  same,  and  if 
the  note  was  not  recovered,  the  loss  would  fall 
upon  John  Welsh.  It  appeared  that  D.  W. 
Fitch  was  employed  by  John  Welsh,  who  re- 
sides in  Philadelphia,  to  sell  a  quantity  of  ba- 
rilla in  the  City  of  N.  Y.,  which  Welsh  had 
imported.  The  defendant  procured  a  sample, 
had  it  analyzed  by  a  chemist,  made  an  offer  for 
and  purchased  a  quantity  of  the  article,  and 
gave  his  note  for  $850,  the  amount  of  his  pur- 
chase at  the  rate  of  $52.50  per  ton,  payable  in 
six  months.  The  agent  testified  that  he  stated 
to  the  defendant  that  he  was  entirely  unac- 
quainted with  the  value  of  barilla;  that  the  de- 
fendant must  judge  for  himself  what  price  he 
could  give;  that  he  did  not  warrant  the  article, 
or  make  any  false  or  fraudulent  reprentations 
in  relation  to  the  same.  Doct.  Griscom  testi- 
fied that  he  had  analyzed  a  portion  of  the  ar- 
ticle, that  from  its  appearance  he  judged  it  to 
be  of  inferior  quality  and,  on  analysis,  discov- 
ered that  it  was  made  up  of  common  salt  and 
carbon,  and  was  worth  nothing  for  the  pur- 
pose for  which  it  was  purchased;  that  he  con- 
sidered it  an  imposition,  that  it  contained 
about  one  half  per  cent,  of  alkali,  and  was 
not  worth  one  cent  per  cartload.  The  chem- 
ist, who  had  first  analyzed  the  article  for  the 
defendant,  testified  that  he  had  made  a  mistake, 
and  on  a  revision,  agreed  with  Dr.  Griscom 
that  it  was  of  no  value.  The  defendant  offered 
to  prove  declarations  and  representations  made 
by  Fitch  to  sundry  persons,  subsequent  to  the 
sale  to  the  defendant,  relative  to  the  value  and 
quality  of  the  portion  of  the  article  which  re- 
mained on  hand ;  which  evidence  was  objected 
to  by  the  plaintiff,  but  admitted  by  the  judge, 
and  the  plaintiff  excepted.  A  correspondence 
also  was  shown  between  John  Welsh  and  a 
merchant  in  Boston,  relative  to  the  article,  for 
the  purpose  of  proving  fraud,  which  it  is  un- 
necessary to  detail.  His  Honor,  the  judge,  sub- 
mitted the  questions  of  warranty  and  fraud  to 
the  jury,  and  charged  them,  that  if  they  be- 


lieved the  article  to  be  a  fraudulent  article,  al- 
though they  should  find  that  there  was  no- 
fraud  in  the  vendor,  the  policy  of  the  law  cast, 
the  loss  upon  him,  as  the  importer  of  the  arti- 
cle; to  *which  charge  the  plaintiff  ex-  [*187 
cepted.  The  jury  found  for  the  defendant, 
and  the  cause  now  comes  before  this  court  on 
a  bill  of  exceptions. 

Mr.  J.  C'oit,  for  plaintiff.  Although  an  arti- 
cle is  originally  manufactured  for  the  pur- 
poses of  fraud,  a  bonafide  holder  is  not  respon- 
sible for  the  fraud, unless  knowledge  is  brought 
home  to  him.  On  the  trial,  a  case  from  1  Salk., 
289,  was  cited  to  support  a  contrary  position, 
which  was  adopted  by  the  judge.  On  exam- 
ination, it  will  be  found  that  case  does  not 
support  the  charge  given  to  the  jury.  All  that 
is  decided  by  it  is,  that  a  principal  is  respon- 
sible for  the  misrepresentations  of  his  agent.  3- 
Atk.,  47. 

The  vendee  here  not  only  had  an  opportu- 
nity to  examine  the  commodity ,  but  availed  him- 
self of  it,  and  analyzed  the  article  by  chemical 
tests.  The  vendor,  therefore,  is  not  liable  for 
a  latent  defect,  and  unless  fraud  or  warranty 
was  shown,  he  was  entitled  to  a  verdict.  20' 
Johns.,  196;  4  Cow.,  440;  3  Camp.  N.  P.,  153; 
4  Id.,  144,  169;  2 East,  320. 

Mr.  Anthon,  for  defendant.  The  article  de- 
livered was  totally  different  from  that  under- 
taken to  be  sold,  and  in  this  respect  is  distin- 
guishable from  the  cases  in  20  Johns,  and  4 
Cow.  In  those  cases  the  article  proved  to  be 
of  an  inferior  quality  ;  here  it  is  shown  to  be 
entirely  worthless — a  fabrication  for  fraudu- 
lent purposes.  Suppose  a  man  should  purchase 
100  chests  of  tea,  and  the  article  delivered 
should  be  found  to  be  sawdust ;  or  a  bale  of 
cotton,  and  it  should  turn  out  to  be  a  log  of 
wood  surrounded  by  cotton,  would  the  pur- 
chaser be  liable  to  pay?  To  render  the  contract 
obligatory,  the  thing  sold  must  have  an  actual 
or  potential  existence.  If  a  horse  not  present 
is  sold,  and  it  appears  he  was  dead  at  the  time; 
or  a  house  at  a  distance,  and  it  is  consumed  by 
fire,  the  purchaser  is  not  liable.  2  Kent,  Com., 
367;  Poth.  Obi.,  12.  A  case  was  tried  in  the 
Mayor's  Court  of  N.  Y.  some  time  since, when 
Clinton  presided,  in  which  a  contract  was 
sought  to  be  enforced  on  the  sale  of  a  quantity 
of  indigo.  It  was  proved  to  be  clay  painted, 
and  *the  action  was  adjudged  not  to  lie.  [*188 
The  counsel  also  cited,  as  analogous  cases,  11 
East,  300,  IMaule&S.,  593.  and  Chit. Con., 230. 


E.  D.  Smith,  324 :  Fox  v.  Everson,  27  Hun,  355 ;  Mil- 
ton v.  Hudson  R.  &  C.  Co.,  37  N.  Y.,  210 ;  Day  v. 
Pool,  52  N.  Y.,  146 ;  Rinschler  v.  Jeliffe,  9Daly,  469 ; 
Eagan  v.  Call,  34  Pa.  St.,  236 ;  Mixer  v.  Coburn,  11 
Met.,  559 :  Miller  v.  Trustees,  &c.,  7  Me.,  38  :  Joslin 
v.  Caughlin,  26  Miss.,  134;  Willings  v.  Consequa,  Pet. 
C.  C.,  301 ;  Kingsbury  v.  Taylor,  29  Me.,  508 ;  Tow- 
ell  v.  Gatewood,  3  111.,  22. 

"  The  doctrine  seems  to  he  firmly  established  that  in 
cases  of  sales,  if  there  be  no  warranty  as  to  quality, 
or  willful  misrepresentation,  or  artful  device  to  dis- 
guise the  character  or  conceal  the  defects  of  the 
thing  sold,  the  vendee  should  be  bound  by  the  con- 
tract." Beninger  v.  Corwin,  24  N.  J.,  L.,  257;  Protec- 
tion, etc.  Co.  v.  Osgood,  93  111.,  69 ;  Morris  v.  Thomp- 
son, 85  111.,  16.  See,  also,  Graffenstein  v.  Epstein,  23 
Kan.,  443. 

False  statements  made  by  the  vendor  as  to  previous 
sales,  &c.,  have  been  held  fraudulent,  and  to  justify 
an  avoidance  of  the  contract.  Miller  v.  Barber,  66 
N.  Y.,  558;  Smith  v.  Countryman,  30  N.  Y.,  655:  Jack- 
son v.  Collins,  39  Mich.,  561 :  Crosland  v.  Hall,  33  N. 
J.  Eq.,  Ill ;  Somers  v.  Richards,  46  Vt.,  170 ;  Ives  v. 
Carter.  24  Conn.,  392 ;  Kenner  v.  Harding,  85  Ill.,264; 
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Bradley  v.  Luce.  99  111.,  234 ;  Savage  v.  Stevens,  129 
Mass.,  207 ;  Manning  v.  Albee  11  Allen,  520 ;  State  v. 
Tomlin,  29  N.  J.  L.,  13:  State  v.  Hefner,  84  N.  C.,  751. 

But  false  statements  as  to  the  value  of  the  property 
by  vendor,  and  expressions  of  opinion,  do  not  avoid 
the  contract.  Ellis  v.  Andrews.  56  N.  Y.,  83 ;  Van 
Epps  v.  Harrison,  5  Hill,  63 ;  Homer  v.  Perkins,  124 
Mass.,  431 ;  Teague  v.  Irwin,  127  Mass.,  217 :  Mooney 
v.  Miller,  102  Mass.,  220 ;  Dawson  v.  Graham,  48  Iowa, 
378;  Wilcox  v.  Henderson.  64  Ala..  535;  Poland  v. 
Brownell,  131  Mass.,  138 ;  Long  v.  Woodman,  58 Me.; 
49 ;  Bishop  v.  Small,  63  Me.,  12 ;  Somers  v.  Richards, 
46  Vt.,  170;  Merwin  v.  Arbuckle,  81  Hl.,501;  Schramm 
v.  O'Conner,  98  111.,  539;  State  v.  Phifer.  65  N.  C.,  321; 
First  Nat'l  Bank  v.  Yocum,  11  Neb.,  328 ;  Sledge  v. . 
Scott,  56  Ala.,  202;  Uhler  v.  Semple,  20 N.  J.  Eq.,288; 
Cagney  v.  Cuson,  77  Ind.,  494 ;  Buschman  v.  Cold,  52 
Mil.,  202;  People  v.  Jacobs,  35  Mich.,  36 ;  Samson  v. 
Lord,  54  U.  S.  (13  How.),  198 ;  Gordon  v.  Butler,  105 
U.  S..  535 ;  1  Benj.  Sales,  pp.  554-568.  notes,  and  au- 
thorities cited.  See  generally,  Seixas  v.  Woods,  2 
Cai.,  48,  ?iote. 

Implied  warranty  of  wholesomeness  in  sale  of  pro- 
visions, Van  Bracklin  v.  Fonda,  12  Johns.,  468,  note. 
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The  case  of  Horn  and  Nichols,  1  Salk.,  289, 
is  directly  in  point.  It  was  there  holden.  that 
if  a  merchant  sell  one  kind  of  silk  for  another, 
whereby  the  purchaser  is  imposed  upon  in  the 
value,  he  may  bring  his  action  ;  and  though  it 
appear  in  evidence  that  there  was  no  actual 
deceit  in  the  merchant,  but  that  it  was  in  the 
factor  beyond  sea,  yet  it  will  be  sufficient  to 
charge  the  defendant;  for  it  was  said,  he  shall 
be  answerable  for  the  deceit  of  his  factor  civil- 
iter,  though  not  criminaliter ;  for  since  some- 
body must  be  a  loser,  it  is  more  reasonable  that 
he  that  puts  the  trust  and  confidence  in  the  de- 
ceiver should  be  the  loser,  than  the  stranger. 
This  principle  is  adopted,  and  the  case  in  Sal- 
keld  recognized  as  sound  law  in  all  the  elemen- 
tary writers.  Bull.  N.  P..  31;  Esp.  N.  P.,  629; 
Long,  Sales,  235;  Livermore,  39;  Paley,  Ag., 
230;  Ross, Vendors,  128;  and  see  1  Moore,  108. 

The  declarations  and  representations  made 
by  Fitch  during  the  continuance  of  his  agency, 
to  other  persons,  relative  to  the  pretended  ba- 
rilla, subsequent  to  the  sale  to  the  defendant, 
were  properly  received  in  evidence  as  facts  to 
be  taken  into  consideration  by  the  jury,  in  pass- 
ing upon  the  question  of  fraud.  4  Stark.  Ev., 
60;  6  Cow.,  90;  3  Johns.,  235;  2  Camp.,  555. 

Mr.  D.  B.  Ogden,  in  reply.  Where  a  pur- 
chaser views  an  article  of  traffic  for  himself, 
and  there  is  no  fraudulent  concealment,  the 
rule  of  caveat  emptor  applies.  The  answer  to 
the  bill  of  discovery  having  been  read  by  the 
defendant,  the  whole  is  in  evidence.  From 
that  it  appears  that  the  article  was  bought  and 
sold  as  a  fair  article  ;  that  the  defendant  had  a 
sample,  and  there  is  no  complaint  that  it  turned 
out  to  be  different  from  the  sample  He  had 
it  analyzed,  offered  a  price,  and  made  the  pur- 
chase. Under  these  circumstances,  let  there 
have  been  what  fraud  there  may  in  the  com- 
pounding of  the  article,  the  vendor  is  not  an- 
swerable for  it.  If  the  charge  of  the  judge  is 
correct,  that  the  law  casts  the  loss  upon  the 
189*]*vendor, where  the  article  is  fraudulent 
or  counterfeit,  though  he  be  innocent  of  the 
fraud,  the  rule  of  caveat  emptor  is  a  nullity. 
The  case  in  Salkeld  does  not  support  the  charge. 
There  the  sale  was  not  by  the  principal,  but 
by  the  factor  abroad  ;  and  it  was  holden,  that 
when  a  factor  perpetrates  a  fraud,  the  princi- 
pal is  responsible,  and  so  the  case  in  Salkeld  is 
reported  in  3  Atk.,  43. 

By  the  Court,  SUTHERLAND,  J.  The  judge 
charged  the  jury,  "that  if  they  believed  the 
article  (sold  by  the  plaintiff  to  the  defendant) 
to  be  a  fraudulent  article,  although  they  should 
find  that  there  was  no  fraud  in  the  vendor,  yet 
the  policy  of  the  law  cast  the  loss  upon  him  as 
the  importer  of  the  article."  In  Swett  v.  Col- 
gate, 20  Johns.,  196,  the  article  sold,  as  in  this 
case,  was  sold  as  barilla,  but  it  proved  to  be 
not  barilla,  but  kelp,  an  entirely  different  ar- 
ticle, not  used  in  this  country,  of  little  value 
for  any  purpose,  and  of  none  whatever  for  the 
purpose  for  which  barilla  is  used — the  manu- 
facture of  soap.  It  was  contended  in  that  case, 
that  the  commodity,  having  been  advertised 
and  sold  as  and  for  barilla,  and  so  described  in 
the  bill  of  parcels  accompanying  the  delivery 
of  it  to  the  defendants,  it  amounted  to  an  un- 
dertaking or  warranty,  on  tbe  part  of  the  vend- 
or, that  it  was  barilla.  That  a  warranty  is  al- 
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ways  implied  that  the  article  is  that  for  which 
it  is  sold  ;  but  the  court  held  that  no  such  dis- 
tinction was  to  be  found  in  the  cases;  that  the 
common  law  rule,  caveat  emptor,  applied  to  the 
case,  and  that  where  there  is  no  fraud  or  agree- 
ment to  the  contrary,  if  the  article  turns  out 
not  to  be  that  which  was  supposed,  the  pur- 
chaser sustains  the  loss.  The  same  doctrine 
had  been  previously  held  in  this  court,  in  Seixas 
v.  Wood,  2  Cai.,  48.  The  action  there  was  for 
selling  peachum  for  braziletto  wood,  and  as 
there  was  neither  warranty  nor  fraud,  the 
vendee  was  held  to  have  purchased  at  his  peril. 
All  the  authorities  are  considered  and  analyzed 
in  these  cases,  and  the  doctrine  is  conclusively 
established,  that  to  maintain  an  action  for  sell- 
ing one  article  for  another,  there  must  be  either 
warranty  or  fraud.  The  rule  of  the  civil  law 
is  admitted  to  be  different.  Can  the  circum- 
stances, then,  *t,hat  the  article  sold  is  [*19O 
an  entirely  spurious  and  worthless  one,  fraud- 
ulently made  for  the  express  purpose  of  being 
sold  for  a  valuable  commodity  which  it  was 
made  to  resemble,  vary  the  rules  of  law  as  be- 
tween innocent  vendors  and  vendees  ?  The 
princi  pie  of  the  rule  of  caveat  emptor  is  this,  that 
the  vendee  has  it  in  his  power  to  guard  against 
any  latent  defect  or  deception  in  the  article  pur- 
chased,by  exacting  a  warranty  from  the  vendor; 
but  if,  instead  of  taking  this  precaution,  he  will 
trust  to  his  own  sagacity  and  judgment,  he 
should  bear  the  loss  if  they  deceived  him.  The 
principle  assumes  that  both  parties  are  equally 
innocent,  and  it  throws  the  loss  upon  him  who 
omits  to  exact  that  which  would  have  afforded 
him  ample  protection,  the  exacting  of  which 
would  have  apprised  the  opposite  party  of  the 
necessity  of  taking  measures  for  his  own  in- 
demnity. The  principle  does  not  look  beyond 
the  immediate  parties  to  the  transaction,  and 
why  it  is  not  as  applicable  to  a  case  where  the 
article  was  originally  a  fraudulent  one  (as  the 
the  judge  expresses  it  in  his  charge),  as  to  any 
other,  if  the  vendor  was  not  affected  with  the 
fraud.  It  is  said  the  policy  of  the  law  in  such 
cases  casts  the  loss  upon  the  importer  or  vend- 
or because  he  has  his  remedy  over  against  his 
factor  beyond  sea  ;  whereas,  the  defendant  has 
no  remedy,  if  the  loss  is  thrown  on  him.  Sup- 
pose, in  an  ordinary  case,  it  should  appear  that 
the  vendor  who  sold  an  article  without  war- 
ranty, purchased  it  with  warranty,  would  that 
circumstance  change  the  rule  of  law  as  between 
him  and  his  vendee,  and  render  him  liable  to 
respond;  not  because  he  had  been  guilty  of 
fraud,  or  had  agreed  to  be  answerable  under 
such  circumstances,  but  because,  if  he  was  made 
responsible,  he  would  be  able  to  receive  back 
whatever  he  was  compelled  to  pay  ?  The  law 
does  not  proceed  upon  such  principles.  It  does 
not  determine  the  rights  of  A  against  B,  by  in- 
quiring into  those  of  B  against  C.  I  am  not 
aware  of  any  consideration  of  public  policy, 
which  should  induce  the  adoption  of  such  a 
rule.  The  declarations  or  representations  of 
Fitch,  in  relation  to  this  same  lot  of  barilla, 
to  other  persons  to  whom  he  offered  parcels  of 
it  for  sale,  subsequent  to  the  sale  to  the  de- 
fendant, I  am  inclined  to  think  were  properly 
admitted.  Fitch  was  the  agent  for  the  plaintiff, 
for  the  purpose  *of  selling  the  whole  [*191 
lot  of  barilla,  and  his  agency  continued  until 
that  was  accomplished  or  his  power  was  with- 
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drawn.  His  subsequent  representations  might, 
in  connection  with  other  circumstances  (in  the 
absence  of  any  direct  proof  as  to  what  his  con- 
tract with  the  defendant  was),  be  entitled  to 
some  weight,  though  under  the  circumstances 
of  this  case,  where  we  have  the  direct  and  pos- 
itive testimony  of  Fitch  upon  the  subject,  I 
think  they  should  have  had  but  little  influence 
with  the  jury.  They  were,  however,  admissi- 
ble, and  the  exception  upon  that  point  was  not 
well  taken.  On  the  first  point,  however,  we 
are  of  opinion  that  the  learned  judge  erred. 
A  new  trial  must,  therefore,  be  granted. 

Cited  in— 17  Wend.,  269 ;  18  Wend.,  444,  455 ;  2  Hill, 
608;  5N.  Y..98;  25  N.  Y.,308:  45  N.  Y.,  268  (6  Am. 
Rep  .  81):  6  Barb.,  564 ;  44  Barb.,  540;  44  How.  Pr.,  113; 
32  Am.  Dec.,  133  (15  Me.,  45). 


I.  B.  &  J.  B.  MURRAY 

v. 

J.   BETHUNE,  Executrix  of  D.   BETHUNE, 
Deceased. 

Evidence  —  Acts  and  Declarations  of  Parties  Con- 
nected with  Subject  of  Agreement,  Admissible  — 
Impression  or  Understanding,  Inadmissible  — 
Contract  —  Mutual  Assent  of  Parties,  Requisite 
—  Payment  of  Money  into  Court  —  Effect. 

Any  act  or  declaration  of  a  party  connected  with 
the  subject  of  an  agreement,  whether  prior  or  sub- 
sequent thereto,  may  be  given  in  evidence  to  show 
what  the  agreement  was  ;  but  the  mere  impression 
or  understanding  of  one  of  the  parties  not  commu- 
nicated to  the  other  cannot  be  given  in  evidence, 
because  it  will  not  justify  the  inference  that  the 
understanding  of  the  other  party  was  the  same,  and 
to  constitute  a  contract  or  agreement,  the  assent  of 
both  parties  is  requisite. 

Where  money  is  paid  into  court,  it  is  a  payment 
pro  tanto  ;  the  plaintiff  has  a  right  to  take  it  out,  the 
defendant  has  not. 

The  su  hsequent  death  of  the  defendant,  and  the 
revival  of  the  action  against  his  administrator,  or 
the  commencement  of  a  new  suit,  does  not  change 
the  effect  of  the  payment. 

Citation—  4  Cow.,  355. 


was  an  action  of  assumpsit,  tried  at  the 
N.  Y.  Circuit,  in  Jan.  1827,  before  the 
Hon  .  Ogd  en  Edwards,  one  of  the  circuit  judges. 
The  plaintiff  s  claimed  to  recover  of  the  defend- 
ant a  contributory  share  of  an  advance  alleged 
to  have  been  made  by  them  to  John  R.  Whea- 
ton,  under  an  instrument  in  the  following 
words  :  "  We,  the  undersigned,  do  severally 
and  not  jointly,  hereby  agree  to  guarantee  and 
be  accountable  for  the  repayment  of  all  such 
sum  or  sums  of  money,  not  exceeding  in  the 
whole  the  amount  respectively  affixed  to  our 
names,  which  may  be  lent  and  advanced  by 
any  person  or  persons,  corporation  or  corpora- 
tions, to  John  R.  Wheaton,  or  paid  for  his  use, 


NOTE.— Evidence  —  Parol  —  AdmissibUity  of  —  Un- 
derstanding of  one  of  the  parties. 

A  written  contract  cannot  be  explained  or  modified 
by  evidence  of  what  one  of  the  parties  understood  ita 
effect  to  be.  Rich  v.  Jakway,  18  Barb.,  357;  Crounse 
v.  Fitch,  14  Abb.  Pr.,  346;  23  How.  Pr.,  350;  Weber  v. 
Kingsland,  8  Bosw.,  415 ;  Maynard  v.  Beardsley,  7 
Wend.,  560 :  4  Wend..  336.  See,  also.  Walker  v.  Duns- 
paugh,  20  N.  Y..  170. 

On  the  admissibility  ofparol  evidence  to  vary  or  ex- 
plain a  written  contract,  see,  generally,  Jackson  v. 


_owen,  I  Cai.,  358,  note;   M'Kinstry  v.  Peareall,  3 
Johns.,  319,  note ;  Clark  v.  Henry.  2  Cow.,  324,  note. 
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or  by  his  order  or  directions.at  any  time  within 
two  years  from  the  date  hereof,  provided  the 
said  John  R.  Wheaton  shall  be  unable  to  pay 
Ihe  same,  or  for  such  part  thereof  as  he  may 
be  unable  to  pay  :  but  it  is  expressly  agreed 
and  understood,  that  should  any  deficit  arise  on 
the  part  of  John  R.  Wheaton,  that  each  sub- 
scriber is  answerable  for  no  more  or  larger  share 
of  the  sum  which  he  hereby  guarantees,  than 
shall  be  his  proportion  of  the  said  deficit,  com- 
pared *with  the  whole  sum  subscribed,  [*192 
hereby  guarantied.  And  it  is  further  stipulated, 
that  should  not  any  demand  be  made  on  the 
subscribers,  in  consequence  of  the  nonfulfiU 
ment  of  any  engagement  on  the  part  of  John 
R.  Wheaton,  for  which  they  are  hereby  made 
accountable,  prior  to  the  expiration  of  the  said 
term  of  two  years,  then  this  guaranty  and  our 
responsibility  to  cease  thereafter.  New  York, 
June  20th,  1818."  The  instrument  was  pro- 
duced with  the  names  of  a  number  of  persons 
subscribed  to  it — amongst  others,  the  name  of 
John  B.  Murray,  with  the  sum  of  $1,000  set 
opposite  to  it,  and  the  name  of  Divie  Bethune, 
the  testator,  with  the  sum  of  $500  set  opposite. 
John  R.  Wheaton  testified  that  in  Oct.,  1818, 
James  B.  Murray,  one  of  the  plaintiffs,  applied 
to  him  to  purchase  a  quantity  of  rum  at  a  lim- 
ited price  to  meet  an  order  from  the  eastward. 
Witness  reportedihat  he  couldjmake  a  purchase 
at  9s.  4d.  per  gallon.  The  price  exceeded  the 
limit,  which  was  9s.  per  gallon,  and  the  plaint- 
iffs declined  taking  it.  Witness  told  Murray, 
that  if  his  correspondent  did  not  choose  to  take 
the  rum  at  that  price,  he,  the  witness,  would 
be  glad  to  take  it  himself.  On  the  next  day 
Murray  told  him  he  might  make  the  purchase. 
Witness,  thereupon,  bought  the  rum,  59  hhds., 
at  9«.  4d . ,  for  the  notes  of  the  plaintiffs  at  four 
months.  A  few  days  afterwards,  Murray  told 
witness  that  his  correspondent  declined  taking 
the  rum.  Witness  replied,  "  very  well,  I  will 
look  about  and  see  what  I  can  do  with  it." 
Witness  further  said"  he  should  expect  they 
would  extend  the  time,  and  he  would  give  his 
notes  at  six  months.  Witness  afterwards  took 
an  order  for  the  rum.  The  plaintiffs  made  a 
statement  of  the  amount  for  which  witness  was 
to  give  his  notes,  including  the  first  cost,  the 
interest,  and  a  commission  of  one  and  a  quarter 
per  cent.  Witness  gave  his  notes  to  the  plaintiffs 
at  six  months,  and  handed  the  same  over  to 
them,  together  with  the  guaranty  indorsed  in 
blank  by  witness.  When  he  was  directed  by 
Murray  to  make  the  purchase,  nothing  was  said 
about  the  guaranty.  Witness  had  frequently 
desired  Murray  to  make  purchases  for  him  on 
the  faith  of  the  guaranty,  which  he  had  de- 
clined to  do.  Murray  knew  that  the  guarantv 
was  all  the  property  he  had.  It  *was  [*19& 
always  understood  that  witness  was  to  allow  a 
commission  to  the  plaintiffs,  if  they  purchased 
for  him.  The  witness  was  asked  by  the  plaint- 
iff's counsel,  "  whether  it  was  his  understand- 
ing at  the  time,  when  he  first  proposed  and 
agreed  to  take  the  rum,  if  the  eastern  corre- 
spondent should  not, that  in  that  event  the  guar- 
anty should  be  given  to  the  plaintiffs  as  their 
security  for  the  repayment  of  the  amount  of 
their  notes."  This  question  was  objected  to  by 
the  defendant's  counsel  and  overruled;  but  His 
Honor,  the  judge,  decided  that  the  plaintiffs 
might  go  into  proof  of  anything  either  said  or 
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done,  both  before  and  after  the  agreement  in 
question,  in  order  to  lay  a  foundation  for  the 
inference  of  the  jury  as  to  the  understanding 
of  the  parties.  The  counsel  of  the  plaintiff  ex- 
cepted  to  this  opinion.  It  further  appeared  that 
the  rum  sold  at  a  loss,  that  the  notes  of  the  wit- 
ness were  renewed  from  time  to  time,  that  the 
witness  was  unable  to  pay  the  amount,  that 
notice  of  the  plaintiff's  claim  had  been  given 
to  the  testator  June  19,  1820,  and  a  demand 
made  of  payment. 

The  plaintiffs  then  stated  certain  other  ad- 
vances made  by  them  to  Wheaton  upon  the 
faith  of  the  guaranty.the  testator's  proportion 
of  which,  according  to  the  amount  subscribed 
by  him,  and  interest,  was  $82,  which  was  ad 
mitted  to  be  correct  by  the  defendant,  but  it 
was  alleged  that  the  amount  had  been  paid  into 
court  by  the  testator  in  his  lifetime,  in  a  pre- 
vious suit  brought  against  him  by  the  plaintiffs, 
for  the  same  cause  of  action,  and  had  never 
been  taken  out  of  court,  which  suit  abated  by 
the  death  of  the  testator.  This  statement  was 
admitted  by  the  plaintiffs'  counsel  to  be  cor- 
rect ;  but  he  objected  that  the  defendant  could 
not  avail  himself  of  that  payment  in  defense  of 
this  action.  His  Honor,  the  judge,  overruled 
the  objection,  and  the  plaintiff  excepted  to  this 
decision  also.  The  cause  was  submitted  to  the 
jury,  who  found  a  verdict  for  the  defendant. 
A  case  was  made  to  found  an  application  for 
a  new  trial. 

Mr.  R.  Sedgwick,  for  plaintiffs.  The  judge 
erred  in  excluding  the  question  put  to  the  wit- 
ness, as  to  his  understanding  that  the  guaranty 
was  to  be  given  to  the  plaintiffs  as  their  secu- 
rity. In  certain  cases,  a  party  is  confined  to 
194*]  specific  testimony,  *as  in  the  proof  of 
a  sealed  instrument,  the  subscribing  witness 
must  be  produced.  So  under  the  Statute  of 
Frauds,  evidence  of  a  peculiar  character  is  re- 
quired; but  when  parol  testimony  is  admissible, 
what  shall  and  what  shall  not  be  evidence,  de- 
pends upon  the  circumstances  of  each  case. 
The  wit  of  man  cannot  confine  it  within  cer- 
tain specified  general  rules.  If  the  evidence  is 
positive,  well ;  if  not,  presumptive  proof  may 
be  resorted  to,  when  the  fact  is  to  be  inferred 
from  circumstances  which  either  necessarily  or 
usually  attend  such  facts.  If  the  circumstan- 
tial evidence  be  such  as  may  afford  a  fair  and 
reasonable  presumption  of  the  facts  to  be  tried, 
it  is  to  be  received  and  left  to  the  consideration 
of  the  jury,  to  whom  alone  it  belongs  to  deter- 
mine upon  the  precise  force  and  effect  of  the 
circumstances  proved,  and  whether  they  are 
sufficiently  satisfactory  and  convincing,  to  war 
rant  them  in  finding  the  fact  in  issue.  The  in- 
quiry of  the  witness  was  not  as  to  matter  of 
opinion,  but  matter  of  fact.  He  had  previously 
desired  the  plaintiffs  to  make  purchases  for 
him  on  the  faith  of  the  guaranty.  It  is  a  fair 
and  reasonable  presumption,  that  in  this  trans- 
action it  was  understood  by  the  parties  that 
the  guaranty  was  to  be  delivered  to  the  plaint- 
iffs, though  nothing  was  said  at  the  time  as  to 
the  assignment  of  the  guaranty.  It  is  not  to  be 
believed  that  the  plaintiffs  trusted  Wheaton  on 
his  own  account,  they  knowing  his  circum- 
stances, one  of  them  having  signed  his  letter  of 
credit.  In  the  case  of  M'Kee  v.  Nelson,  4  Cow., 
356,  the  witnesses  were  allowed  to  give  their 
opinion  as  to  a  fact  in  aggravation  of  damages, 
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the  court  saying  there  were  exceptions  to  the 
general  rules  of  evidence.  That  was  an  action 
for  breach  of  promise  of  marriage;  but  is  there 
a  rule  of  law  peculiar  to  the  tender  passion, or 
will  the  same  principles  apply  in  every  other 
case  ?  As  to  the  doctrine  of  presumptive  evidence 
founded  on  circumstances  in  connection  with 
former  transactions,  the  counsel  cited  1  Stark. 
Ev.,23. 

Suppose  Wheaton,  instead  of  transferring 
the  guaranty  to  the  plaintiffs,  had  refused  to  do 
so.and  the  plaintiffs  had  filed  a  bill  in  chancery 
to  compel  such  transfer,  charging  that  it  was 
the  understanding  of  the  parties,  that  such 
transfer  should  bemade,and  requiring  Wheaton 
to  answer  to  such  charge  ;  would  he  not  have 
been  compelled  to  answer,  and  *hadhe  [*195 
answered  in  the  affirmative,  would  not  a  decree 
have  followed  of  course  ? 

At  all  events,  the  plaintiffs  were  entitled  to  a 
verdict  for  the  sum  admitted,  viz.:  $82.  The 
money  was  not  paid  into  court  in  this  cause  ; 
it  was  paid  in,  in  a  suit  which  had  abated  by 
the  death  of  the  testator. 

Mr.G.  Griffin,  for  defendant.  The  money  paid 
into  court  in  the  first  suit,  inures  to  the  benefit 
of  the  defendant  in  this  suit.  By  the  payment  the 
plaintiffs  became  the  owners  of  the  money,  and 
might  draw  it  out  at  their  pleasure.  This  point 
is  expressly  adjudicated  in  Barnes'  Notes,  279. 

As  to  the  rejection  of  the  evidence.  The  un- 
derstanding and  opinion  of  witnesses  is  not  per- 
mitted to  be  given  in  evidence,  except  in  mat- 
ter of  science  ;  and  the  reason  is, that  a  witness 
would  not  be  answerable  in  case  of  perjury:  it 
would  be  impossible  to  convict  him  of  having 
falsified  the  truth.  A  witness  is  allowed  to  state 
the  substance  of  a  conversation  or  agreement ; 
but  he  is  never  permitted  to  state  his  under- 
standing, or  the  conclusion  he  has  drawn  from 
facts. 

The  object  of  the  inquiry  was  to  show  a  con- 
tract between  the  witness  and  the  plaintiffs, 
in  relation  to  the  security  which  the  plaintiffs 
were  to  receive  for  having  given  their  notes.  A 
contract  is  the  meeting  of  the  minds  of  the 
contracting  parties,  on  the  subject-matter  of 
negotiation.  The  understanding  of  one  party 
not  communicated  to  or  concurred  in  by  the 
other  party,  can  have  no  binding  effect. 

The  counsel  here  was  stopped  by  SUTHER- 
LAND, J.,  who  observed  that  he  had  never  un- 
derstood that  a  witness  might  state  his  under- 
standing or  opinion,  without  showing  the  facts 
or  circumstances  on  which  the  same  were 
founded, from  which  the  jury  might  draw  their 
inferences.  There  may  be  exceptions,  such  as 
the  case  in  Cowen,  which  has  been  referred  to. 
Mr.  R.  Sedgwick,  in  reply.  The  learned  and 
venerated  T.  A.  Emmet  agreed  in  opinion  with 
the  counsel  for  the  plaintiff,  that  the  judge  at 
the  circuit  had  erred,  and  advised  the  applica- 
tion for  a  new  trial.  The  witness  had  f  requent- 
y  applied  to  the  plaintiffs  to  make  purchases  for 
lim  on  the  faith  of  the  guaranty.  *If,[*196 
in  addition  to  that  testimony, he  had  stated  that 
at  the  time  of  the  negotiation  between  him  and 
the  plaintiffs.it  was  his  understanding  that  the 
plaintiffs  were  to  have  the  guaranty  as  their  se- 
iurity,  the  jury  would  not  have  hesitated  to 
lave  found  a  verdict  in  their  favor.  No  facts 
ought  to  be  excluded,  which  form  a  reasonable 
round  of  inference  for  the  conclusions  of  a 
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jury.  In  a  case  of  conspiracy  against  twenty, 
after  proof  of  conspiracy,  evidence  of  facts 
against  fifteen  will  convict  the  whole. 

By  the  Court,  SUTHERLAND,  J.  A  new  trial 
Is  moved  for  on  two  grounds:  1.  That  the  judge 
ought  to  have  permitted  John  R.  Wheaton,  a 
witness  for  the  plaintiffs, to  testify  as  to  his  un- 
derstanding of  the  agreement  between  him  and 
the  plaintiffs.  2.  That  the  plaintiffs  were,  at  all 
events,  entitled  to  a  verdict  for  the  amount 
which  was  admitted  to  be  due.and  from  which 
the  defendant  claimed  to  have  been  discharged 
by  the  payment  of  money  into  court  by  the  tes- 
tator. 

As  to  the  first  point,  the  judge  decided  that 
the  plaintiffs  might  go  into  proof  of  anything 
either  said  or  done,  either  before  or  after  the 
agreement  in  question,  in  order  to  lay  a  foun- 
dation for  the  inference  of  the  jury  as  to  the 
understanding  of  the  parties  ;  but  that  the 
mere  understanding  of  one  of  the  parties  to  the 
agreement, without  such  understanding  having 
been  communicated  or  assented  to  by  the 
other  party,  could  not  be  given  in  evidence  in 
order  to  make  out  the  contract  or  agreement  be- 
tween them. 

I  understand  the  rule  to  be  as  laid  down  by 
the  judge.  Any  act  or  declaration  of  either 
party  connected  with  the  transaction,  whether 
prior  or  subsequent  thereto,  may  be  give  in  evi- 
dence in  order  to  show  what  the  agreement  was. 
A  fact  is  then  proved,  from  which  a  jury  may 
infer  the  understanding  or  intention  of  the  par- 
ties ;  but  the  mere  impression  or  understand- 
ing of  one  of  the  parties,  not  communicated  to 
the  other,  can  never  justify  the  inference, that 
the  understanding  of  the  other  party  was  the 
same,  and  in  order  to  constitute  a  contract  or 
agreement,  the  assent  of  both  parties  is  req- 
uisite. It  would  be  a  most  dangerous  relaxa- 
tion of  the  rules  of  evidence.  There  would  be 
1 9  7*]no  possibility  of  convicting  *a  witness  of 
perjury,  on  the  ground  of  such  evidence.  His 
understanding  of  a  transaction,  if  it  may  be 
called  a  fact,  is  one  resting  entirely  in  his  own 
mind,  and  which  cannot  be  disproved.  There 
is  nothing  peculiar  in  this  case  to  take  it  out 
of  the  general  rules  of  evidence.  The  case  of 
M'Kee  v.  Nelson,  4  Cow,,  355,  is  an  exception 
to  the  general  rule.  That  was  an  action  for 
breach  of  promise  of  marriage,  and  the  ques- 
tion which  was  allowed  to  be  asked  the  wit- 
nesses was,  whether  living  in  the  same  house, 
and  constantly  associating  with  the  plaintiff  as 
a  member  of  the  family,  and  from  an  atten- 
tive observance  of  her  whole  deportment  dur- 
ing the  courtship,  it  was  their  opinion  or  not 
that  the  plaintiff  was  sincerely  attached  to  the 
defendant.  The  point  there  to  be  ascertained 
was  the  state  of  the  plaintiff's  affections,  and 
the  court  remark  :  "  We  do  not  see  how  the 
various  facts  upon  which  an  opinion  of  the 
plaintiff's  attachment  must  be  grounded  are 
capable  of  specification,  so  as  to  leave  it  like 
ordinary  facts  as  a  matter  of  inference  to  the 
jury.  It  is  true,  as  a  general  rule,  that  wit- 
nesses are  not  allowed  to  give  their  opinion  to 
a  jury,  but  there  are  exceptions,  and  we  think 
this  is  one  of  them."  Upon  this  point,  there- 
fore, the  judge  decided  correctly. 

I  presume,  from  the  statement  in  the  case, 
that  it  was  conceded  that  the  amount  which 
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under  the  second  point,  the  plaintiffs  contend 
they  were  at  all  events  entitled  to  recover.had 
been  regularly  paid  into  court  by  the  testator 
in  a  former  suit,  commenced  against  him  by 
the  same  plaintiff,  for  the  same  cause  of  action, 
if  so,  it  was  a  payment  pro  tanto.  The  plaint- 
iff had  a  right  to  take  it  out  of  court,  and  the 
defendant  had  not ;  and  I  apprehend  that  the 
defendant  dying  subsequent  to  payment,  the 
revival  of  the  action  against  his  executor,  or 
even  the  commencement  of  a  new  suit,  did  not 
change  the  effect  of  the  payment.  This  ex- 
ception, therefore,  is  also  unfounded,  and  the 
motion  for  new  trial  must  be  denied. 
Motion  for  new  trial  denied. 

Cited  in— 4  Wend.,  326;  10  Barb.,  574:  18  Barb., 
359  ;,1  Wall.,  642;  20.1nd.,  209;  25  Ind.,  123;  14  S.  C.. 
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Forgery— Change  of  Date  in  Order  for  Delivery 
of  Goods  by  Hie  Drainer,  after  such  Order  was 
Accepted,  Paid  and  Returned  to  Him,  not 
Forgery  at  Common  Law. 

Where  an  order  for  the  delivery  of  goods  was  ac- 
cepted and  paid,  and  returned  to  the  drawer,  and 
the  date  of  it  subsequently  altered  by  him ;  such 
alteration  was  holden  not  to  be  forgery  at  common 
law,  although  manifestly  done  with  a  fraudulent 
intent.  To  constitute  forgery  in  such  case,  the  act 
must  have  a  tendency  to  effectuate  the  intended 
fraud. 

An  order  satisfied  by  the  delivery  of  the  goods,  in 
the  hands  of  the  drawer  in  legal  acceptation  is  no 
instrument,  and  an  alteration  of  its  date  is  no  false 
making ;  it  is  what  it  purports  to  be. 

Citations— 2  East  P.  C.,  852,  853.  855 :  3  Chit.  Cr.  L., 
1022, 1033,  1038 ;  4  T.  R.,  28,  320 ;  6  Cow.,  72 ;  3  East  P. 
C.,  855. 

THE  defendant  was  convicted  at  the  Gen- 
esee  Oyer  and  Terminer  in  Apr.  last,  of 
forgery  at  common  law.  The  judgment  was 
suspended,  that  the  opinion  of  this  court  might 
be  obtained  as  to  the  legality  of  the  conviction. 
The  indictment  contained  two  counts  ;  the 
first  charging  the  defendant  with  forging  an 
order  for  the  delivery  of  goods,  to  wit :  an 
order  drawn  by  the  defendant  on  one  Kellogg, 
for  a  cow  to  be  delivered  to  one  Bangs,  bear- 
ing date  Nov.  14,  1823  ;  the  second  charging 
the  uttering  and  publishing  of  the  same  order 
as  true,  with  intent  to  defraud  Bangs,  &c. 

The  evidence  in  the  case  is  as  follows  :  Nov. 
4,  1823,  on  a  settlement  of  accounts  between 
the  defendant  and  Bangs,  the  defendant  being 
found  to  be  indebted  to  Bangs,  he  gave  Bangs 
an  order  on  Kellogg  for  a  cow,  and  made  to 
him  his  note  for  $12,  and  the  parties  exchanged 
receipts.  Nov.  7,  Bangs  presented  the  order, 
received  the  cow,  and  delivered  the  order  to 
Kellogg.  Subsequently,  on  a  settlement  be- 
tween the  defendant  and  Kellogg,  the  defend- 
ant took  up  the  order.  In  Mar.,  1825,  on  be- 


NOTE.— Forgery— Definitions  of. 

For  definitions  of  forgery,  in  addition  to  the  above 
case  of  People  v.  Fitch,  see  Baldwin  v.  Weed,  17 
Wend.,  224 ;  People  v.  Cady,  6  Hill,  490 ;  People  v. 
Krummer,  4  Parker  Cr.  Rep.,  217.  See,  also.  State  v. 
Thompson,  19  Iowa,  299 :  Commonwealth  v.  Ayer,  3 
Cush.,  150 :  Barnum  v.  State,  15  Ohio,  717 ;  State  v. 
Smith,  8  Yerg.,  151 :  State  v.  Kimball,  50  Me.,  409. 
And  see  Statutes  of  the  various  States. 
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ing  pressed  for  payment  of  the  note,  the  de- 
fendant told  Bangs  he  had  a  little  bit  of  an 
order  to  set  off  against  the  note.  Bangs  sued 
the  defendant  for  the  recovery  of  the  note, 
and  the  defendant  in  his  defense,  set  off  an 
order,  and  on  the  trial  of  the  cause,  produced 
the  order  which  he  had  drawn  on  Kellogg,  on 
which  the  cow  had  been  received  by  Bangs, 
with  the  date  altered  from  Nov.  4  to  14,  1823. 
On  an  opinion  being  expressed  by  those 
present  that  the  date  had  been  altered,  the  de- 
fendant withdrew  the  order,  and  the  plaintiff 
discontinued  his  suit.  Subsequently,  a  suit 
was  commenced  by  Fitch  against  Bangs  be- 
fore a  justice,  in  which  he  claimed  to  recover 
$15,  the  price  of  the  cow  delivered  by  Kel- 
logg on  his  order  to  Bangs.  Bangs  set  off  the 
note  of  $12,  and  on  the  trial,  Fitch  proved  the 
delivery  of  the  cow,  but  did  not  produce  the 
199*]  order,  and  the  justice  *rendered  judg- 
ment in  his  favor  for  $3,  the  balance  after  de- 
ducting the  amount  of  the  note. 

The  judge  charged  the  jury,  that  the  order 
having  performed  its  office,  it  was  functus  of- 
Jicio,  and  the  subsequent  alteration  for  the  pur- 
pose of  defense  to  the  note,  did  not  constitute 
the  offense  to  forgery  within  the  statute.  If, 
however,  they  found  the  fact  of  alteration, 
they  might  find  the  defendant  guilty  at  com- 
mon law.  The  jury  found  the  defendant  guilty 
under  the  first  count  of  the  indictment  of  alter- 
ing the  order  from  the  4th  to  the  14th  Novem- 
ber, with  intent  to  defraud  Bangs,  and  not 
guilty  of  the  charge  in  the  second  count  of  ut- 
tering and  publishing,  &c.  The  case  was  sub- 
mitted on  briefs. 

Mr.  L.  Rumsey,  District  Att'y.  For  defini- 
tions of  the  offense  of  forgery,  see  2  East  P.  C., 
S52  ;  3  Chit.  C.  L.,  780.  This  is  an  order  for 
the  delivery  of  goods  within  the  statute.  5 
-Johns.,  236.  Proof  of  the  alteration  of  an  in- 
strument in  a  material  part,  will  support  an 
indictment  for  forging  the  whole  instrument. 
5  East  P.  C.,  979  ;  Archb.,  189  ;  3  Chit.  C.  L., 
799.  It  is  not  necessary  to  show  that  a  fraud 
was  perpetrated  ;  it  is  sufficient  to  show  the 
intent.  Archb.,  192  ;  East  C.  L.,  854,  855  ;  3 
•Chit.  C.  L.,  199.  Forgery  may  be  committed 
by  a  party  making  a  deed  in  his  own  name,  or 
«o  altering  a  paper  as  to  make  the  act  appear 
to  have  been  done  when  it  was  not  done.  2 
East  P.  C.,  855;  McNally  Ev.,  439.  If  the 
defendant  is  not  guilty  under  the  statute,  he  is 
at  common  law.  1  Chit.  C.  L.,  238. 

Mr.  H.  J.  Redfield,  for  the  defendant.  For- 
gery, at  common  law,  is  the  fraudulent  mak- 
ing and  alteration  of  a  writing  to  the  prejudice 
of  another  man's  right.  4  Bl.  Com. ,  245  ;  East 
C.  L.,  840.  Though  it  is  no  longer  necessary 
to  constitute  the  offense,  that  some  one  should 
actually  receive  prejudice,  still  the  act  must 
be  such  as  that  another  may  be  prejudiced. 
EastC.  L.,  840,  861  ;  2  Ld.  Raymond,  1461.  It 
is  not  forgery  for  one  to  alter  a  paper  which 
injures  himself  only.  Rex  v.  Knight,  Salk., 
375.  The  alteration  in  this  case  did  injury  to 
no  one  ;  it  was  impossible  that  any  one  could 
2OO*]  *be  injured  by  it,  unless  it  might  be 
the  defendant  himself.  It  could  not  be  of  any 
use  in  defense  of  the  action  on  the  note,  and 
in  proof  of  the  set-off,  the  order  of  itself  proved 
nothing.  The  proof  of  a  delivery  of  a  cow 
_Nov.  7,  would  not  give  the  defendant  a  claim 
WEND.  1. 


under  an  order  of  the  date  of  Nov.  14.     To 

five  value  to  such  order,  it  was  necessary  to 
ave  shown  that  it  had  been  accepted  and 
paid.  The  defendant  had  a  right  to  alter,  or 
destroy  the  order  ;  it  was  functus  offlcto.  Had 
he  uttered  it  after  the  alteration  for  the  pur- 
poses of  fraud,  he  should  have  been  indicted 
for  such  offense.  The  jury  have  acquitted 
him  of  the  offense  of  uttering  and  publishing, 
and  they  have  convicted  him  of  altering  a  use- 
less paper,  his  own  property. 

By  the  Court,  SAVAGE,  Ch.  J.  Is  this  for- 
gery ?  Forgery  has  often  been  defined  by 
learned  jurists.  By  Mr.  Justice  Blackstone, 
"  forgery  is  the  fraudulent  making  or  altera- 
tion of  a  writing,  to  the  prejudice  of  another's 
right :"  by  Buller,  J.,  "  the  making  a  false  in- 
strument with  intent  to  deceive  :"  by  Baron 
Eyre,  "  a  false  signature  with  intent  to  de- 
ceive." Again;  "  the  false  making  an  instru- 
ment which  purports,  on  the  face  of  it,  to  be 
good  and  valid  for  the  purposes  for  which  it 
was  created,  with  a  design  to  defraud  :"  by 
Grose,  J.,  "the  false  making  a  note  or  other 
instrument  with  intent  to  defraud  :"  by  Mr. 
East,  "the  false  making  of  any  written  in- 
strument, for  the  purpose  of  fraud  and  de- 
ceit :"  2  East  P.  C.,  852,  853  :  by  Mr.  Chitty, 
'  the  false  making  or  alteration  of  such  writ- 
ings as  either  at  common  law  or  by  statute  are 
its  objects,  with  intent  to  defraud  another." 
3  Chit.  Cr.  L.,  1022.  This  writer  notices  a  dis- 
tinction between  forgery  and  fraud  ;  that  the 
latter  must  actually  take  effect, while  the  former 
is  complete,  though  no  one  is  actually  injured 
if  the  tendency  and  intent  to  defraud  be  mani- 
fest. As  to  what  false  making  is  necessary  to 
constitute  the  offense,  it  has  been  held  that  a 
party  may  make  a  false  deed  in  his  own  name, 
by  antedating  for  instance,  so  as  to  prejudice 
a  prior  grantee.  So  by  indorsing  a  bill  of  ex- 
change in  his  own  name,  when  he  is  not  the 
real  payee.  East  P.  C.,  855  ;  4  T.  R.,  28.  On 
this  principle,  we  held  Peacock  guilty  of  for- 
gery, *for  indorsing  the  permit  for  the  [*2O1 
delivery  of  a  quantity  of  coal  with  his  own 
name,  knowing  that  he  was  not  the  real  con- 
signee of  the  coal,  though  of  the  same  name. 
6  Cow.,  72.  So  making  a  fraudulent  alteration 
or  erasure  in  any  material  part  of  a  true  instru- 
ment, or  any  alteration  which  gives  it  a  new 
operation,  as  by  altering  the  date  of  a  bill  of 
exchange  after  acceptance,  whereby  the  pay- 
ment was  accelerated.  4  T.  R.,  320  ;  3  Chit. 
Cr.  L,,  1038  ;  2  East  P.  C.,  855. 

As  to  what  shall  be  considered  a  warrant  or 
order  under  the  statute,  the  document  forged 
must  be  such  as  appears  to  give  to  the  bearer 
a  disposing  power  over  the  property  which  he 
demands  ;  it  must  assume  to  transfer  the  right, 
at  least,  of  the  custody  of  the  goods  to  the  of- 
fender. 3  Chit.  Cr.  L.,  1033. 

Such  are  the  principles  applicable  to  cases  of 
forgery  of  the  description  of  the  present.  This 
is  not  like  the  case  of  the  bill  of  exchange,  with 
the  date  altered  after  acceptance  and  before 
payment.  Here  the  order  was  paid.  Suppose  a 
bill  of  exchange  or  promissory  note,  paid  and 
taken  up  by  the  maker,  who  then,  for  pur- 
poses of  fraud,  alters  the  date,  would  such  al- 
teration constitute  forgery  ?  Suppose  the  de- 
fendant in  this  case,  instead  of  prefixing  the 
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figure  1  to  the  figure  4,  in  the  date  of  the  order 
which  had  been  paid  and  taken  up,  had  drawn 
an  entire  new  order  of  the  date  of  the  14th 
November,  would  that  have  been  forgery  ? 
Here  was  no  intermeddling  with  an  instrument, 
the  property  of  another.  Here  was  no  use  of 
the  name  of  another.  Here  was,  indeed,  a 
fraudulent  intent;  but  in  the  act  of  altering  the 
date,  or  drawing  a  new  order  of  his  own.  there 
was  no  necessary  tendency  to  fraud.  The  or- 
der was  not  at  all  necessary  to  aid  in  the  per- 
petration of  the  fraud  which  the  defendant  con- 
templated, and  which  he  effected  without  the 
order.  The  paper  in  his  own  hands  could  have 
no  effect,  and  was  no  evidence  in  his  defense 
to  the  action  on  the  note;  and  had  he  produced 
the  witness  to  prove  the  delivery  of  the  cow 
under  it,  that  witness  must  have  falsified  the 
order  and  defeated  the  fraud.  It  is  not  nec- 
essary, however,  that  fraud  should  be  perpe- 
trated to  constitute  the  offense.  An  intent  is 
sufficient,  with  a  tendency  to  effectuate  fraud. 
My  objections  to  this  conviction  are  :  1.  That 
2O 2* J  this  paper,  after  it  was  delivered  *up 
to  the  defendant,  was  no  instrument  at  all  in 
the  legal  acceptation  of  the  term.  2.  There 
was  no  false  making.  The  order  purported  to 
be  drawn  by  the  defendant,  and  it  was  so  drawn. 
It  purported  to  be  dated  Nov.  14,  and  it  was 
so  dated.  3.  The  order  had  no  tendency  to 
aid  in  the  fraud.  I  am,  therefore,  of  opinion 
that  the  Court  of  Oyer  and  Terminer  be  ad- 
vised to  arrest  the  judgment. 

Cited  in— 9  Cow.,  783 ;  6  Hill,  491 ;  4  Hun,  373,  457 : 
6  T.  &  C.,  661. 


SMITH  ET  AL,.,  Executors  of  SMITH, 


HICKS. 

Agreement  between  Two  that  One  Shall  Become 
Bail  for  Third  Party,  and  that  Losses,  etc. , 
Shall  be  Shared — Payment  by  Both — Payment 
to  One  of  S/tare  Advanced  by  Him — Assumpsit 
Lies  against  Him,  by  the  Other,  for  Moiety — 
Practice. 

Where  an  agreement  is  entered  into  between  two 
persons,  that  one  of  them  shall  become  special  bail 
for  a  third  in  a  suit  commenced  against  such  third 
person,  and  that  they  will  equally  bear  and  pay  the 
losses  and  damages  which  may  be  sustained  in  con- 
sequence of  such  assumption  of  responsibility,  and 
they  subsequently  each  contribute  their  portion  to 
the  payment  of  the  debt  in  the  suit  in  which  bail  was 
given,  and  one  of  them  afterwards  receives  from  a 
partner  of  the  defendant  in  the  suit  the  sum  ad- 
vanced by  him,  it  was  held  that  the  other,  in  an  ac- 
tion of  amsumpsit  for  money  had  and  received,  was 
entitled  to  recover  the  moiety  of  the  money  re- 
ceived from  the  partner.  A  variance  between  the 
proof  and  a  bill  of  particulars  cannot  be  urged  on 
the  argument  of  a  case,  if  the  objection  was  not 
taken  at  the  circuit. 

Citation— 19  Johns.,  213. 

THIS  was  an  action  of  assumpsit  for  money 
had  and  received,  tried  at  the  N.  Y.  Cir- 
cuit in  Apr.  1826,  before  the  Hon.  Ogden  Ed- 
wards, one  of  the  circuit  judges.  The  plaint- 
iffs had  furnished  a  bill  of  particulars,  which 
stated  the  claim  to  be  $605.63,  being  the  half 
of  $1,211.26,  paid  by  the  testator  to  the  defend- 
ant, under  an  agreement  that  the  testator  should 
equally  bear  and  pay  with  the  defendant  the 
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losses  and  damages  which  he  might  sustain  by 
reason  of  his  becoming  bail  for  one  Cyprian 
Webster,  in  a  suit  commenced  in  this  court  in 
favor  of  Robert  Cheeseborough  and  others 
against  the  said  Webster  and  Giles  Griswold, 
together  with  the  interest  of  that  sum.  The  de- 
fendant, it  was  alleged,  received  the  money  in 
Apr.,  1822. 

The  plaintiffs  produced  in  evidence  a  sealed 
instrument,  executed  by  the  testator,  bearing 
date  Jan.  18,  1820,  with  a  receipt  of  the  de- 
fendant indorsed  thereon,  dated  Feb.  7,  1821. 
The  sealed  instrument,  after  reciting  the  agree- 
ment stated  in  the  bill  of  particulars,  contained 
a  covenant  on  the  part  of  the  testator,  that  he 
would  perform  the  agreement,  and  the  receipt 
indorsed  upon  it  was  in  the  following  words  : 
"  New  York,  Feb.  7,  1821.  Received  from  G. 
Smith,  Esq.,  a  note  drawn  by  Messrs.  Smith, 
McCall  &  Co.,  dated  8th  inst.,  at  three  months, 
for  twelve  hundred  eleven  T2ff8ff  dollars,  being 
the  one  half  of  the  judgment,  interests  and 
costs  in  the  within  mentioned  suit,  in  which  I 
am  special  *bail.  Signed  O.  H.  Hicks."  [*2O3 
Which  note,  it  was  admitted,  had  been  paid. 
The  agreement  between  the  testator  and  Hicks, 
was  drawn  by  an  attorney  at  the  request  of  the 
testator,  in  the  presence  of  Webster.  Griswold, 
the  co-defendant  in  the  suit  referred  to  in  the 
receipt,  testified  that  the  suit  against  Webster 
and  himself  was  commenced  for  a  partnership 
debt,  owing  by  him  and  Webster  ;  that  at  the 
time  when  Hicks  became  bail  for  Webster,  the 
firm  of  Smith,  McCall  &  Co.,  of  which  the  tes- 
tator was  a  partner,  were  creditors  of  the  firm 
of  Webster  and  Griswold  to  a  large  amount ; 
that  Webster  died  insolvent  some  time  ago;  that 
in  1822,  Hicks,  the  defendant  in  this  suit,  called 
upon  him,  and  told  him  he  had  paid,  or  wa» 
bound  to  pay,  a  large  sum  of  money  as  bail  for 
Webster,  in  the  suit  commenced  by  Cheese- 
borough  and  others,  and  requested  witness  to 
pay  him  the  money  which  he  (Hicks)  had  so 
paid  or  was  bound  to  pay  ;  that  he,  according- 
ly, procured  the  note  of  a  Mr.  Imlay  for  the 
amount,  and  delivered  it  to  the  defendant  in 
this  cause,  for  the  sum  of  $1,288.91,  due  Apr. 
4,  1822.  An  admission  of  the  defendant  wa» 
then  proved,  that  he  had  received  that  note  on 
account  of  money  which  he  had  paid,  or  was 
bound  to  pay  as  bail  for  Webster,  and  that  the 
note  had  been  paid.  On  this  evidence,  the 
judge  directed  the  plaintiff  to  be  called,  and  a 
nonsuit  to  be  entered. 

Mr.  D.  B.  Ogden,  for  plaintiffs,  after  stating 
the  case,  observed  that  the  plaintiffs  were 
equitably  entitled  to  recover  and,  therefore, 
could  sustain  their  action  for  money  had  and 
received 

Mr.  G.  Griffin,  for  defendant.  The  bill  of 
particulars  claims  the  half  of  the  amount  paid 
by  the  testator  to  the  defendant,  and  not  the 
half  of  the  money  received  by  the  defendant 
from  Griswold.  The  probata  and  allegatamust 
agree.  The  objection  is  technical  it  is  admitted, 
but  it  was  taken  at  the  trial,  and  is  now  in- 
sisted on. 

There  was  no  contract  on  the  part  of  the  de- 
fendant with  the  testator — no  agreement  to- 
make  common  cause.  The  covenant  was,  on 
the  part  of  the  testator,  equally  to  bear  and  pay 
*all  losses  which  should  be  sustained  [*2Oi 
by  the  defendant,  in  consequence  of  his  hav- 
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ing  become  bail  for  Webster.  He  fulfilled  his 
covenant,  and  it  was  canceled  by  being  deliv- 
ered up.  After  that,  all  relation  between  the 
parties  ceased.  Allowing  them  even  to  have 
been  co-sureties,  after  the  payment  by  each  of 
his  part  of  the  loss,  the  relation  of  co-surety- 
ship ceased.  In  the  payment  they  were  co- 
sureties, but  in  the  spes  recuperandi  they  are 
not  partners.  If  partners  in  the  spes  recuper- 
andi they  must  join  in  an  action  for  their  in- 
demnity. This  the  parties  could  not  have  done. 
Not  having  a  joint  interest,  they  could  not  have 
joined  in  an  action.  To  enable  several  persons 
to  join  in  demanding  the  repayment  of  a  sum 
of  money,  it  ought  to  have  been  paid  out  of  a 
joint  fund  (19  Johns.,  #17),  and  that  each 
would  have  been  obliged  to  bring  his  separate 
action,  shows  that  the  relationship  which  had 
existed  between  them  was  destroyed.  Had 
Hicks  been  under  the  necessity  of  commencing 
a  suit  for  his  indemnity,  he  could  not  have 
joined  the  testator  with  him  as  a  plaintiff,  and 
had  he  recovered,  the  testator  could  not  have 
called  for  a  distribution.  The  cancellation  of 
the  covenant  shows  that  the  parties  themselves 
considered  the  business  as  closed  between  them. 

Mr.  D.  B.  Ogden,  in  reply.  The  variance  be- 
tween the  evidence  and  the  bill  of  particulars 
cannot  now  be  insisted  on,  as  it  does  not  ap- 
pear in  the  case,  that  the  objection  was  taken 
at  the  circuit. 

Whenever  a  party  can  show  that  ex  cequo  el 
bono  he  is  entitled  to  recover,  the  action  for 
money  had  and  received  will  lie.  The  defend- 
ant here  was  the  only  person  who  could  sue 
for  indemnity  ;  he,  alone,  was  the  bail  of 
Webster.  The  testator  had  made  himself  re- 
sponsible only  to  the  defendant,  to  bear  equally 
with  him  the  loss  ;  when,  therefore,  the  de- 
fendant was  refunded  the  money  paid,  he  be- 
came the  trustee  of  the  testator  for  the  one  half. 
They  agreed  to  divide  the  loss,  and  each  party 
is  entitled  to  participate  in  what  is  recovered 
from  the  adventure.  Suppose  the  whole,  in- 
stead of  the  half,  had  been  received  by  the  de- 
fendant from  Griswold,  is  there  a  doubt  but 
what,  in  equity,  the  defendant  would  have 
2O5*]  been  *compelled  to  account  to  the  tes- 
tator ?  And  if  so,  this  suit  can  be  sustained. 
The  instrument  of  1820  is  not  canceled,  the  pay- 
ment of  the  one  half  is  indorsed,  and  that  being 
the  extent  of  the  testator's  liability  to  the  now 
defendant,  the  paper  was  delivered  up  to  him. 

By  the  Court,  WOODWORTH,  J.  The  plaint- 
iffs declared  on  the  money  counts.  The  bill  of 
particulars  stated  the  demand  to  be  for  $605.63 
money  received  by  the  defendant  for  the  use  of 
the  testator, being  one  half  of  $1,211. 26, paid  by 
the  testator  to  the  defendant,  under  an  agree- 
ment that  Smith  should  equally  bear  and  pay 
with  Hicks,  the  losses  and  damages  which 
Hicks  might  sustain  by  reason  of  becoming 
bail  for  one  Webster,  in  a  suit  in  favor  of 
Cheeseborough  and  others  against  Webster  and 
Griswold. 

The  plaintiffs  proved  a  receipt,  signed  by  the 
defendant  Feb.  7,  1821,  for  a  note  drawn  by 
Smith,  M'Call  &  Co.  at  three  months  for  $1,- 
211.26,  being  one  half  of  a  judgment  in  a  suit 
mentioned  in  a  paper  on  which  the  receipt  was 
indorsed, which  note,  it  was  admitted,  had  been 
paid.  The  paper  writing  was  then  proved.  It 
was  executed  by  Smith,  and  stated  that  it  had 
WEND.  1. 


been  agreed  between  Hicks  and  Smith,  that  the 
former  should  become  bail  for  Webster  in  the 
cause  before  mentioned,  and  that  they  should 
equally  bear  all  losses,  &c.,  in  consequence  of 
Hicks  becoming  bail.  Smith  covenanted  to  pay 
jointly  and  equally  all  such  losses.  This  in- 
strument bears  date  Jan.  18,  1820. 

Griswold  was  then  called  as  a  witness.  He 
testified  that  Webster  died  insolvent;  that  in 
1822,  Hicks  stated  that  he  had  paid  or  was 
bound  to  pay  a  large  sum  aa  bail  for  Webster, 
and  requested  the  witness  to  pay  him,  which 
he  did  by  procuring  a  note  for  $1,288.91,  due 
Apr.  1,1822,  to  be  given  to  Hicks  for  the  amount 
he  had  paid  or  was  bound  to  pay.  Hicks  ad- 
mitted the  note  was  paid.  The  firm  of  Smith, 
M'Call  &  Co.,  of  which  the  testator  was  a  part- 
ner, was,  at  the  time  Hicks  became  bail,  a  cred- 
itor of  Webster  and  Griswold  to  a  large  amount. 

The  judge  nonsuited  the  plaintiffs.  From 
this  statement,  it  appears  Smith  stood  in  the 
nature  of  bail  for  Webster  with  *Hicks,[*2O(£ 
who,  it  is  to  be  inferred,  actually  entered  spe- 
cial bail;  and  from  the  written  agreement  which 
Smith  gave  to  Hicks,  the  former  bound  him- 
self to  pay  half,  or,  in  other  words,  to  become 
equally  liable.  Although  the  paper  was  pro- 
duced by  the  plaintiffs,  it  is  evident  that  it  had 
been  in  Hicks'  hands.  He  indorsed  the  receipt 
on  it.  After  that,  the  writing  being  satisfied, 
it  was  natural  to  find  it  in  the  possession  of  the 
testator  or  his  representatives.  At  the  time  the 
money  was  paid  on  Smith's  note,  what  claim 
had  he?  Manifestly  against  Webster  and  Gris- 
wold, who  were  partners,  and  had  been  sued 
for  a  partnership  debt.  Smith  had  made  him- 
self liable  at  the  solicitation  of  Webster,  and 
was  entitled  to  be  reimbursed  by  them  for  the 
money  advanced  on  their  account.  Thus  far 
it  is  clear  Hicks  is  protected.  The  business  be- 
tween him  and  Smith  was  closed.  Both  Smith 
and  Hicks  seem  to  have  been  remediless, unless 
they  could  afterwards  obtain  payment  from 
Webster  and  Griswold.  Their  claim  would  be 
separately  for  one  half;  for  the  payment  of  the 
judgment  of  Cheeseborough  and  others.if  paid, 
was  not  paid  out  of  joint  lunds.  This  princi- 
ple is  established  by  the  case  of  Doremus  v. 
Selden,  19  Johns.,  213.  Subsequently,  how- 
ever, Hicks  demanded  of  Griswold,  the  sur- 
viving partner,  the  monev  he  had  paid  as  bail 
for  Webster  ;  and  Apr.  4,  1822,  received  $1,- 
288  91.  It  does  not  appear  that  Griswold  (who- 
had  not  been  arrested  in  the  suit  of  Cheese- 
borough)  had  any  knowledge  of  the  fact  that 
Smith  had  become  jointly  liable  with  Hicks  at 
the  request  of  Webster,  and  had  previously 
paid  one  half  the  recovery;  nor  does  it  appear 
why  Hicks  accepted  only  about  one  half  of  the 
sum  which  it  would  seem  he  had  become  liable 
for  as  the  bail  of  Webster,  when  he  might  have 
demanded  the  whole  of  Griswold,  as  so  much 
money  paid  for  his  use,  on  the  implied  promise 
of  indemnity  of  his  partner;  nor  is  it  material 
in  this  case  to  know  why  a  less  sum  was  ac- 
cepted. Griswold  made  the  payment,  on  the 
allegation  of  Hicks  that  he  had  been  obliged 
to  pay,  or  had  been  charged  as  special  bail  of 
Webster.  Under  these  circumstances,  the  ques- 
tion arises,  was  Hicks  equitably  bound  to  let 
Smith  participate  with  him  in  *the  [*2O7 
money  thus  recovered  ?  The  money  was  paid 
by  Griswold  to  satisfy  what  had  been  advanced 
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in  consequence  of  Hicks  becoming  the  bail  of 
Webster.  It  was  received  with  that  intent;  and 
if  so,  it  seems  to  me  that  as  to  one  half,  it  was 
money  had  and  received  for  the  testator.  Was 
not  the  claim  of  Smith  against  Webster  and 
Griswold  extinguished  pro  tanto,  by  the  pay- 
ment of  Griswold  to  Hicks,  the  special  bail?  It 
certainly  would  be,  if  Griswold  was  authorized 
to  make  the  payment ;  and  that  he  was  so  au- 
thorized,! think  evident.  Hicks  was  the  surety, 
the  only  person  known  by  Griswold  in  the 
proceedings.  Griswold  must  be  considered  a 
stranger  to  the  arrangement  between  Smith 
and  the  defendant.  If  the  plaintiffs  cannot  re- 
cover in  this  action,  I  do  not  perceive  they  have 
any  other  remedy.  The  palpable  injustice  of 
allowing  the  defendant  to  retain  the  money 
cannot  prevail,  the  principles  applicable  to  the 
action  for  money  had  and  received  entitling 
the  plaintiffs  to  recover.  The  objection  that 
the  claim  proved  does  not  conform  to  the  bill 
of  particulars  cannot  now  be  urged,  as  it  does 
not  appear  to  have  been  taken  at  the  circuit. 

I  am,  therefore,  of  opinion  that  the  nonsuit 
be  set  aside  and  a  new  trial  gran  ted,  with  costs 
to  abide  the  event. 

New  trial,  granted. 

Cited  in-5  Wend.,  52. 


PATTON,  Admr.  of  WESTON,  v.  FOOTE. 

•Covenant  on  Bond — Insufficient  Assignment  of 
Breach. 

In  an  action  of  covenant  where  the  covenant  is  to 
indemnify  and  save  harmless  a  party  from  the  pay- 
ment of  a  bond,  a  breach  that  he  was  forced  and 
compelled  to  pay  the  bond,  without  stating:  how  and 
in  what  manner  he  was  compelled  to  pay,  is  bad  on 
special  demurrer.  So  the  assigning  of  two  breaches 
of  the  same  covenant  or  stipulation  in  the  same 
•count,  is  bad. 

Citations— 7  Cow.,  442 :  2  Salk.,  517 ;  2  Johns.,  433 : 
1  Chit.,  328,  331 ;  2  Saund.,  181  b  ;  Com.  Dig.  PI.,  C., 
53,  47,  49. 

TVEMURRER  to  declaration.  The  declaration 
-L/  was  in  covenant,  for  that  the  defendant,  by 
an  instrument  in  writing  under  seal, covenanted 
to  indemnify  and  save  harmless  the  intestate 
from  all  claim,  demand,  suit,  costs,  charges 
•or  damages,  from  or  on  account  of  a  certain 
bond  for  the  payment  of  money  executed  by 
the  intestate;  and  assigning  for  breach  that  the 
•defendant  not  having  saved  harmless  and  in- 
demnified the  intestate  from  claims,  demands, 
2O8*J  suits,  costs,  charges  or  damages,  *for 
or  on  account  of  the  said  bond,  he,  the  said  in- 
testate, in  his  lifetime,  was  forced  and  com- 
pelled to  pay  and  did  pay  the  sum  of  $2,409.63. 
in  satisfaction  and  discharge  of  the  principal 
and  interest  of  the  bond.  And  further  that  the 
intestate  was  damnified  in  the  further  sum  of 
41,000,  for  costs,  expenses,  losses,  services, 
charges  and  damages  necessarily  incurred  on 
account  of  the  bond.  The  defendant  demurred, 
and  assigned  for  causes  :  1.  That  the  plaint- 
iff does  not  allege  how  and  by  what  means  the 
intestate  was  forced  and  compelled  to  pay  the 
said  sum  in  satisfaction  of  the  bond,  whether 
by  due  process  of  law  or  by  other  means,  law- 
ful or  unlawful.  2.  That  he  does  not  allege 
whether  the  necessity  mentioned  in  the  second 
breach  was  from  force  or  violence,  or  due  proc- 
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ess  of  law,  or  from  fraud  or  negligence,  or 
whatever  cause.  3.  That  the  declaration  is 
double  and  multifarious,  in  assigning  two  dis- 
tinct breaches  of  the  same  covenant. 

Mr.  R.  Sedgwick,  for  defendant.  The  dec- 
laration is  bad  on  general  demurrer.  The  de- 
fendant had  assumed  to  pay  the  debt,  and  had 
become  the  debtor,  and  the  intestate  had  no 
right  to  pay  the  bond,  unless  he  was  compelled 
by  process  of  law.  And  when  compelled,  he 
was  bound  to  show  how  compelled.  A  general 
allegation  that  he  was  compelled  to  pay  is  not 
sufficient;  if  it  was,  the  very  fact  of  his  liability 
might  be  given  in  evidence,  in  support  of  the 
allegation.  In  all  cases  of  bonds  of  indemnity, 
the  party  may  show  how  he  was  compelled  to 
pay.  Com.  Dig. ,  Pleader,  C,  48.  If  the  dec- 
laration is  not  bad  on  a  general  demurrer,  it 
clearly  is  so  on  special  demurrer.  7  Cow.,  442. 

Mr.  Staples,  for  plaintiff.  Generally,  if  a 
party  alleges,  by  a  traversable  allegation,  a 
breach  of  covenant,  it  is  sufficient.  Having 
alleged  that  he  was  compelled  to  pay,  on  issue 
joined,  a  voluntary  payment  would  not  have 
supported  the  issue.  A  man  who  pays  in  dis- 
charge of  an  obligation,  can  never  be  con- 
sidered, even  in  a  case  like  this,  a  volunteer. 
The  only  case  in  which  it  is  necessary  to  show 
how  an  act  was  done,  is  where  a  legal  act  is  to 
be  done;  then  the  fact  must  be  pleaded  with 
such  certainty,  as  that  the  court  may  judge 
whether  the  intent  of  the  covenant  has  been 
fulfilled.  This  rule,  *however,  applies  [*2O9 
only  where  performance  of  a  covenant  is  plead; 
for  in  no  case  is  a  party  obliged  to  show  how 
a  covenant  hath  been  broken,  in  any  other 
manner  than  by  alleging  the  fact  which  shows 
the  breach  and  the  ground  of  damage.  7 
Johns.,  358;  1  Chit.,  518,  326. 

By  tlie  Court,  SUTHERLAND,  J.  This  is  a 
special  demurrer  to  the  plaintiff's  declaration, 
and  it  appears  to  me  to  be  well  taken. 

The  defendant  covenanted  to  save  the  intes- 
tate harmless  against  a  certain  bond,  and  to 
indemnify  him  against  all  costs,  charges,  &c., 
arising  therefrom.  The  breach  assigned  is, 
that  the  defendant,  not  having  indemnified 
and  saved  harmless  the  said  intestate  from  all 
claims,  &c.,  on  account  of  said  bond,  the  said 
intestate  was  forced  and  compelled  to  pay,  and 
did  pay  to  the  holder  thereof  a  large  sum  of 
money  to  wit :  the  sum  of  $2,409.63,  in  full 
satisfaction  and  discharge  thereof.  He  should 
have  stated  how  and  in  what  manner  he  was 
compelled  to  pay.  In  Packard  v.  Hill,  7  Cow., 
442,  it  was  held  that  this  general  mode  of  de- 
claring was  good  on  general  demurrer  ;  but  it 
is  there  said  that  it  would,  undoubtedly,  be 
bad  on  special  demurrer.  It  was  also  said  in 
that  case,  that  an  allegation  that  the  plaintiff 
was  compelled  to  pay  by  a  court  of  competent 
jurisdiction,  without  stating  what  court,  would 
be  bad  on  general  demurrer.  If  a  party  plead 
a  judgment,  he  must  say  in  what  court  it  was 
obtained.  2  Salk.,  517.  In  an  action  against 
a  sheriff  for  an  escape,  a  plea  that  the  prisoner 
was  discharged  out  of  custody,  by  due  course 
of  law,  is  bad  on  special  demurrer.  Ourrie  v. 
Henry,  2  Johns.,  433.  So  upon  a  covenant  for 
quiet  enjoyment,  without  lawful  disturbance, 
a  breach  merely  stating  that  the  plaintiff  was 
disturbed,  is  insufficient ;  it  should  be,  that  he 
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•was  legitimo  modo  disturbed,  or  otherwise  the 
plaintiff  should  show  by  whom  he  was  dis- 
turbed and  how.  1  Chit.,  828  ;  2  Saund.,  181 
b ;  Com.  Dig.,  Plead.,  C.,  47,  49. 

The  declaration  seems  to  assign  two  breaches 
of  the  same  specific  covenant  or  stipulation  in 
the  same  count.  This  is  bad.  Com.  Dig., 
Plead.,  C.,  33;  1  Chit.,  331. 
21O*]  *The  defendant,  therefore,  is  enti- 
tled to  judgment  upon  the  demurrer,  with  leave 
to  the  plaintiff  to  amend  on  payment  of  costs. 

Judgment  for  the  defendant. 

Cited  in— 2  Hall,  194. 


GOLD  AND  SILL  ads.  BISSELL. 

Practice  in  Justice  Court — Issue  of  Warrant — 
Time  for —  Who  Responsible  for — If  without 
Oath,  Warrant  is  no  Protection  to  Those  Act- 
ing under  it — Arrest — What  Amounts  to — De- 
fense— Loss  of. 

In  justices  courts,  where  summons  Is  the  regular 
process,  a  warrant  without  oath,  is  irregular  and 
void.  The  justice  has  no  jurisdiction  over  the  per- 
son of  the  defendant,  and  all  parties  concerned  in 
an  arrest  under  such  process  are  trespassers. 

A  warrant  without  oath,  founded  on  the  return 
of  a  summons  served  by  copy,  issued  one  year  after 
the  summons,  is  not  justified  by  the  statute.  The 
warrant  should  issue  within  a  reasonable  time  ;  and 
it  would  seem  that  twelve  days  would  be  consid- 
ered such  reasonable  time. 

Where  a  plaintiff  delayed  70  days  in  such  a  case, 
before  he  issued  a  warrant,  he  was  held  to  be  out  of 
•court,  the  arrest  under  it  adjudged  unlawful,  and 
an  action  of  false  imprisonment  sustained  against 
him. 

A  manual  touching  of  the  body  or  actual  arrest, 
is  not  necessary  to  constitute  an  arrest  and  impris- 
onment; it  is  sufficient  if  the  party  be  within  the 
power  of  the  officer  and  submits  to  the  arrest. 

A  party  in  a  justice's  court  is  not  accountable  for 
the  issuing  of  process,  unless  he  directs  or  sanctions 
it.  Though  a  party  having  a  justification  will  lose 
his  defense  by  joining  in  a  plea  with  another  not 
entitled  to  justify,  still  a  verdict  cannot  be  rendered 
.against  him,  unless  he  is  proved  guilty  under  the 
plea  of  the  general  issue. 

Citations— 6  N.  Y.,  Stat.  C.,  281 ;  2  Johns.  Cas.,  51 ; 
7  Cow.,  249;  14  Johns.,  166. 

THIS  was  an  action  for  false  imprisonment, 
tried  at  the  Oneida  Circuit  in  Oct.,  1826, 
Tjefore  the  Hon.  Nathan  Williams,  one  of  the 
•circuit  judges.  The  declaration  was  in  the 
usual  form  ;  plea,  the  general  issue  by  the  de- 
fendants jointly,  with  notice  of  special  matter. 
It  appeared  in  evidence,  that  the  defendants 
.presented  a  note  to  a  justice  of  the  peace,  against 
the  plaintiff  for  collection  ;  that  July  7,  1824, 
the  justice  issued  a  summons  in  favor  of  Gold 
and  Sill,  against  Bissel,  which  was  delivered 
to  a  constable  and  returned  served  by  copy. 
July  7,  1825,  the  justice  issued  a  warrant  in 
the  same  suit  on  which  Bissell  was  arrested  ; 
the  arrest  was  made  by  a  constable  calling  on 
Bissel  and  informing  him  of  the  process  he  had 
against  him.  Bissell  went  with  the  constable 
about  half  a  mile,  when  he  procured  a  person 
to  engage  that  he  would  appear  before  the  JUS- 
NOTE.— Queers— Judicial  and  ministerial— Person- 
•al  liability  of.  See,  generally,  Henderson  v.  Brown, 
1  Cai.,  92,  note ;  Seaman  v.  Patten,  2  Cai.,  312,  note ; 
Wallsworth  v.  M'Cullough.10  Johns.,  93,  note;  Yates 
v.  Lansing,  9  Johns.,  395,  note ;  Ruan  v.  Perry,  3  Cai., 
120,  note. 

As  to  how  far  ministerial  officers  are  protected  by 
process,  see  Warner  v.  Shed,  10  Johns.,  138,  note. 
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tice  on  the  next  day.  On  the  next  day  he  did 
appear,  and  Gold,  one  of  the  defendants  in 
this  cause,  was  notified  of  the  fact,  and  a  stu- 
dent in  his  office,  by  his  direction,  attended 
the  trial.  Bissell  objected  that  being  a  free- 
holder and  having  a  family  residing  in  the 
county,  process  of  warrant  could  not  legally 
issue  against  him  without  oath  being  made  in 
conformity  to  the  directions  of  the  statute,  and 
that  the  issuing  and  return  of  a  summons 
served  by  copy  in  July,  1824,  did  not  author- 
ize the  issuing  of  a  warrant  in  July,  1825,  as  a 
continuation  of  the  suit.  The  justice  over- 
ruled the  objection  and  gave  judgment  for 
*Gold  and  Sill.  It  was  further  proved  [*21 1 
that  the  plaintiff  was  a  freeholder  at  the  time 
of  the  issuing  of  the  warrant,  and  that  it  was 
issued  without  oath.  The  justice  testified  that 
he  could  not  recollect  whether  or  not  Gold  and 
Sill,  or  either  of  them,  had  given  him  explicit 
orders  to  issue  the  warrant. 

The  judge  ruled  that  the  warrant  had  been 
irregularly  issued  ;  that  the  imprisonment  was 
sufficiently  proved  ;  that  Gold,  by  appearing, 
had  made  the  trespass  his  own;  and  submitted 
the  question,  whether  Sill,  the  other  defend- 
ant, was  guilty  or  not,  to  the  jury.  The  jury 
found  a  verdict  for  the  plaintiff  against  both 
defendants.  On  application  for  a  new  trial, 
the  case  which  had  been  made  was  submitted 
on  written  arguments. 

Mr.  8.  A.  Talcott,  Atty-Gen.,  for  defend- 
ants. There  was  no  irregularity  in  issuing  the 
warrant.  After  an  execution  issued  in  a  court 
of  record,  there  is  no  need  of  a  sci.  fa.  to  re- 
vive the  judgment.  Continuances  may,  at  any 
time,  be  entered  on  the  roll.  So  of  capias,  to 
save  the  Statute  of  Limitations,  it  may  be  con- 
tinued, as  a  matter  of  course,  for  years. 

If  the  warrant  was  irregular,  there  was  no 
actual  arrest  sufficient  to  maintain  an  action 
for  an  assault  and  battery  and  false  imprison- 
ment. 2  Bos.  &  P.,  211  ;  3  Camp.,  139;  1 
Salk.,  79. 

If  there  was  a  sufficient  arrest,  the  action 
should  have  been  against  the  justice,  and  not 
against  the  defendants.  It  does  not  appear 
that  they  directed  the  issuing  of  the  warrant, 
nor  is  there  proof  of  their  knowledge  that  it  ir- 
regularly issued.  Gold  might  have  supposed 
the  warrant  had  issued  upon  a  return  to  a  re- 
cent summons.  2  Johns.  Cas.,  49,  51;  3  Johns. 
Cas.,  84,  85  ;  7  Cow.,  249.  To  render  Gold  lia- 
ble as  a  trespasser  ab  initio  by  subsequent  as- 
sent, the  assent  must  be  clear  and  explicit,  and 
founded  on  a  full  knowledge  of  the  previous 
trespass.  9  Johns.,  117. 

If  the  assent  of  Gold  rendered  him  liable,  it 
could  not  affect  Sill,  who  is  not  shown  to  have 
had  any  knowledge  of  the  transaction.  The 
authority  of  a  joint  creditor  or  partner  does 
not  extend  so  far,  as  to  authorize  one  of  the 
creditors  *or  partners  to  render  his  fel-  [*2 12 
low  creditor  or  copartner  a  trespasser,  merely 
by  consenting  to  be  so  considered  himself. 

Mr.  J.  A.  Spencer,  for  plaintiff.  The  Jus- 
tices' Court  Act  contemplates  a  speedy  course 
of  proceeding.  Twelve  days  are  given  for  the 
return  of  a  summons.  An  adjournment  can- 
not extend  beyond  three  months — ninety  days 
for  delay  of  execution,  and  ninety  days  more 
for  return.  If  the  summons  is  not  served  per- 
sonally, and  the  defendant  does  not  appear  at 
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the  time  and  place  appointed,  nor  show  good 
cause  for  not  appearing,  then  the  justice  is  au- 
thorized to  issue  a  warrant,  such  is  the  lan- 
guage of  the  Act.  Stat.,  6th  vol.,  ch.  281. 
There  is  no  analogy  between  the  proceedings 
in  a  justice's  court  and  courts  of  record,  as  to 
the  continuance  of  process.  There  is  no  re- 
cord in  a  justice's  court  upon  which  the  con- 
tinuances can  be  entered;  the  proceedings  must 
be  followed  up  strictly,  or  the  suit  is  discon- 
tinued. 5  Johns.,  353  ;  20  Johns.,  309. 

A  manual  touching  is  not  necessary  to  con- 
stitute an  arrest  and  imprisonment.  It  is 
enough  that  the  defendant  submits  to  the  au- 
thority of  the  officer  who  has  process  to  ar- 
rest him. 

The  defendants  are  answerable  for  the  ille- 
gal arrest.  Instead  of  disaffirming  the  act,  they 
sent  an  agent  to  appear  for  them  and  prosecute 
the  suit,  who  took  a  judgment,  notwithstand- 
ing the  objection  to  the  arrest.  Though  the 
justice  could  not  recollect  explicit  orders  to  is- 
sue the  warrant,  he  did  not  say  that  he  issued 
it  of  his  mere  volition.  The  defendant  cannot 
allege  ignorance  of  the  irregularity  of  the  proc- 
ess. They  knew  that  a  warrant  could  not  le- 
gally issue,  unless  the  requirements  of  the  stat- 
ute had  been  complied  with  ;  and  the  contrary 
not  appearing,  the  law  will  imply  that  it  issued 
on  their  application. 

The  defendants  having  joined  in  the  plea 
and  notice  of  justification,  one  being  convicted 
of  the  trespass,  the  other  has  lost  his  defense. 
2Cai.,  108;  7  Cow.,  330. 

As  to  the  right  to  maintain  the  action,  11 
Johns.,  444  ;  12  Johns.,  257  ;  3  Cow.,  206. 

By  the  Court,  SAVAGE,  Ch.  J.  A  motion  is 
made  for  a  new  trial  on  several  grounds.  1.  It 
213*]  is  contended  that  the  *warrant  was 
regularly  issued  ;  that  the  justice  having  once 
issued  a  summons,  and  that  being  returned 
served  by  copy,  he  may  issue  a  warrant  as  a 
continuance  of  that  suit,  at  any  time  during 
the  continuance  of  his  commission.  The  stat- 
ute directs  that  the  first  process  against  free- 
holders and  inhabitants  having  families  shall 
be  by  summons  ;  "but  if  such  summons  was 
not  served  personally,  and  the  defendant  does 
not  appear  at  the  time  and  place  appointed  in 
such  summons,  nor  show  good  cause  for  not 
appearing,  then  the  said  justice  shall  issue 
another  summons  or  warrant  against  such  de- 
fendant at  his  option."  Stats.,  6thvol.,ch.  281. 
In  all  other  cases,  a  warrant  against  a  free- 
holder or  inhabitant  having  a  family,  must  be 
granted  upon  oath,  according  to  the  Act,  ex- 
cept in  favor  of  a  non-resident  plaintiff. 

In  cases  where  summons  is  the  regular  proc- 
ess, a  warrant  without  oath  is  irregular  and 
void.  Without  the  oath,  the  justice  has  no  juris- 
diction over  the  person  of  the  defendant;  and 
all  parties  concerned  in  an  arrest  under  such 
process,  are  trespassers.  If  the  warrant  in  this 
case  was  issued  as  the  first  process  in  the  cause, 
no  doubt  it  must  be  held  irregular  and  void ;  but 
it  is  supposed  to  be  justified  by  the  statute,  in 
consequence  of  the  previous  issuing  and  serv- 
ice by  copy  of  a  summons.  Had  the  summons 
been  personally  served,  the  plaintiffs  must.upon 
the  return  of  it,  have  taken  some  further  pro- 
ceeding in  the  cause,  or  the  cause  would  have 
been  discontinued  ;  but  if  the  ground  assumed 
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by  the  defendants  be  correct,  after  a  service  of 
a  summons  by  copy,  the  plaintiffs  may  omit 
any  further  proceeding  for  twelve  months  or 
twelve  years,  if  the  justice  should  remain  in 
commission,  and  yet  the  suit  continue. 

The  Legislature,  I  apprehend, never  intended 
to  make  such  a  law;  nor  have  they.  It  is  not 
stattd  within  what  time  the  plaintiff  shall  be 
be  at  liberty  to  proceed  by  warrant,  after  the  re- 
turn of  a  summons  served  by  copy.  It  may  be 
done,  no  doubt,  as  soon  as  a  reasonable  time 
for  the  defendant's  appearance  has  expired, 
without  an  appearance.  How  long  this  privi- 
lege continues,  we  can  only  infer  from  the  pol- 
icy of  *the  act,  and  the  general  course  [*2 14 
of  proceedings  before  justices. 

The  defendant  is  not  compelled  to  appear, 
though  he  may  do  so  upon  a  service  of  a  sum- 
mons by  copy.  If  he  does  not,  the  plaintiff  can 
compel  his  appearance  by  another  summons, 
or  be  in  a  situation  to  take  judgment  upon  per- 
sonal service.  But  the  Legislature  seem  to  have 
thought,  that  if  the  defendant  did  not  choose 
to  appear  upon  service  by  copy,  the  plaintiff 
ought  not  to  be  delayed  for  twelve  days  longer, 
before  he  could  make  any  progress  in  the  suit, 
and  therefore  authorized  the  issuing  a  warrant 
instanter.  But  if  the  plaintiff  chooses  to  delay 
issuing  a  warrant  for  twelve  days  after  the  re- 
turn of  service  by  copy,  I  can  see  no  reason 
arising  out  of  the  statute,  why  he  should  not 
proceed  again  by  summons,  and  the  suit  be 
considered  a  new  suit. 

It  is  somewhat  singular  that  there  is  no  re- 
ported case  deciding  how  long  the  privilege  of 
issuing  a  warrant  continues.  The  practice,  I 
presume,  has  been  to  issue  the  warrant  on  the 
day  of  the  return  of  the  summons. 

In  the  case  of  Van  Renzselaer  v.  Granger, 
decided  several  terms  past,  a  warrant  had  been 
issued  on  the  day  when  the  summons  was  re- 
turned, served  by  a  copy,  and  after  the  defend- 
ant had  neglected  to  appear;  and  one  question 
was,  whether  the  issuing  the  summons  or  the 
warrant  was  the  commencement  of  the  suit,  we 
held  there  was  but  one  suit,  commenced  by  the 
summons  and  continued  by  the  warrant. 

In  the  case  of  Babcock  v.  Ely,  decided  May 
Term,  1825,  the  question  now  before  the  court 
was  considered,  and  in  my  judgment  decided. 
In  that  case,  Ely  had  sued  Babcock  by  sum- 
mons before  a  justice.  The  summons  was  reg- 
ularly issued,  and  Nov.  23,  1821,  returned 
served  by  copy.  On  the  return,  no  demand  be- 
ing made  for  a  summons  or  warrant,  the  jus- 
tice, without  the  knowledge  of  the  plaintiff, 
supposing  the  suit  at  an  end,  entered  under  the 
title  of  the  cause  that  the  plaintiff  appeared, 
but  the  defendant  did  not:  and  that  the  plaint- 
iff was  indebted  for  costs,  and  charged  him 
12^  cents  for  judgment,  and  subscribed  his 
name  thereto,  which  was  his  custom  when  a 
suit  was  disposed  of.  Feb.  2,  1822, the  justice  is- 
sued a*warrant  in  the  same  cause  with-[*2  15 
out  oath,  the  defendant  being  an  inhabitant 
having  a  family.  Babcock  sued  Ely  for  false 
imprisonment.for  the  arrest  upon  this  warrant, 
in  Monroe  C.  P.  On  the  trial  in  that  court,  the 
plaintiff  was  nonsuited  ;  but  on  error  brought 
to  this  court,  we  reversed  the  judgment  of  non- 
suit, holding  that  the  plaintiff  before  the  jus- 
tice, by  his  delay,  was  out  of  court,  and  could 
not  legally  proceed  by  warrant  without  oath. 
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In  that  case  the  plaintiff  had  neglected  to  pro- 
ceed for  more  than  two  months.  Here  twelve 
months  exactly  elapsed  between  the  issuing  of 
the  summons  and  the  warrant.  In  the  former 
case,  the  justice  made  an  entry,  showing  his 
understanding  that  the  suit  was  at  an  end.  No 
such  entry  was  made  in  this  case.  But  holding, 
as  I  do,  that  the  plaintiff  before  the  justice  is 
bound  to  make  his  election  in  a  reasonable  time, 
and  that  no  reason  can  be  drawn  from  the  stat- 
ute for  extending  that  reasonable  time  beyond 
twelve  days,  I  do  not  consider  the  entry  of  the 
justice  as  material.  On  this  point,  therefore, 
I  am  of  opinion  that  the  issuing  of  the  warrant 
was  irregular  and  illegal. 

2.  It  is  said  there  was  no  arrest ;  and  some 
cases  are  cited  to  show  that  submission  to  proc- 
ess without  compulsion  is  no  arrest  nor  impris- 
onment. Yet  we  understand  the  law  to  be  well 
settled,  that  no  manual  touching  the  body,  or 
actual  force  is  necessary  to  constitute  an  arrest 
and  imprisonment.    It  is  sufficient  if  the  party 
be  within  the  power  of  the  officer  and  sub- 
mits to  the  arrest.      Such  was  the  fact  in 
this  case. 

3.  The  only  remaining  question  is,  whether 
these  defendants  are  liable  for  the  illegal  arrest 
and  detention  of  the  plaintiff.     The  justice  is- 
sued the  warrant  ;  but  whether  the  plaintiffs 
in  that  suit,  or  either  of  them,  gave  explicit 
orders,  he  does  not  recollect.     He  leaves  us  to 
infer  that  he  issued  the  warrant  without  or- 
ders.    In  Percival  v.  Jones,  2  Johns.  Cas.,  51, 
this  court  said:     "  While  the  justice  acts  min- 
isterially, or  as  clerk  of  the  party,  he  will  be 
justified  in  issuing  any  process  within  his  juris- 
diction, that  may  be  demanded  by  the  plaint- 
iff.    But  in  order  to  charge  the  plaintiff  in  the 
suit,  it  should  appear  that  it  was  really  his  act. 
2 16*]  It  ought  not  to  depend  *on  the  general 
intendment  of  the  law,  that  every  writer  proc- 
ess is  purchased  by  the  party  in  whose  favor  it 
issues.     If  it  appears  to  be  the  officious  or  vol- 
untary act  of  the  justice,  without  any  direct 
authority  for  that  purpose,  an  innocent  plaint- 
iff ought  not  to  be  implicated."     So,  also,  in 
Taylor  v.  Trask,  7  Cow.,  249,  it  was  held  that 
a  party  in  a  justice's  court  is  not  accountable 
for  the  issuing  of  process,  unless  he  directs  or 
sanctions  it  ;  and  a  different  relation  was  sup- 
posed to  exist  between  the  party  and  the  jus- 
tice, from  that  of  client  and  attorney  in  courts 
of  record. 

4.  It  becomes  necessary,  then,  to  inquire, 
whether  the  plaintiffs  before  the  justice,  the 
defendants  here,  sanctioned  the  conduct  of  the 
justice  in  issuing  the  warrant.     Mr.  Gold,  un- 
doubtedly, did.     When  he  was  notified  by  the 
constable,  he  sent  his  clerk  to  attend  the  trial. 
The  objection  was  expressly  taken  on  the  trial, 
and  opposed  by  Mr.  Gold's  agent.    But  there 
is  no  evidence  showing  any  direction  by  Mr. 
Sill,  nor  any  approbation  subsequently.     The 
verdict  against  him, therefore, seems  to  be  with- 
out evidence.     It  is  urged,  however,  on  the 
part  of  the  plaintiff,  that  having  pleaded  joint- 
ly with  Mr.  Gold,  he  must  share  the  same 
fate.     There  are  cases  where  one  defendant  by 
joining  in  a  plea  with  a  co-defendant,  loses  the 
benefit  of  a  defense  good  as  to  him  if  pleaded 
separately;  but  those  are  cases  of  justification, 
either  under  a  special  plea  or  where  a  justifica- 
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tion  may  be  given  in  evidence  under  the  gen- 
eral issue.  This  is  not  a  case  where  a  justifi- 
cation can  be  proved,  unless  pleaded  or  given 
notice  of.  So  far  as  his  defense  consisted  of  a 
justification,  Mr.  Sill  must  abide  the  fate  of 
Mr.  Gold  ;  but  before  it  is  necessary  for  him 
to  justify,  the  plaintiff  must  show  a  cause  of 
action  upon  the  plea  of  the  general  issue.  And 
it  is  well  settled,  that  though  several  defend- 
ants plead  jointly,  one  may  be  convicted  and 
another  acquited.  14  Johns.,  166. 

/  am,  therefore,  of  opinion  that  a  new  trial 
must  be  granted  on  payment  of  costs,  unless  the 
plaintiff  consents  to  amend  the  verdict,  by  enter- 
ing a  verdict  in  favor  of  Mr.  Sill. 

Cited  in— 5  Wend.,  179;  6  Wend.,  602  ;  16  Wend.,  45 ; 
23  Wend.,  468;  4  N.  Y.,  256,  383;  5  Barb.,  611 : 38  Barb. 
347 ;  2  T.  &  C.,  227,  228 ;  17  Abb.  Pr..  247 :  4  Leg.  Obs 
225;  C<x  R  N.  8.,  269: 100  Mass.,  85;  106  Mass.,  504;  40  N. 
J.  L.,  23o;  11  Mich.,  213;  21  Am.  Dec.,  188;  22  Am.  Dec., 
569;  32  Am.  Dec.,  48  (4  Blatchf .,  476). 


*WARDELL  ET  AL.  v.  PINNEY.     [*2 1  7 

Pleading  on  Promissory  Note —  Variance —  What 
does  not  Amount  to. 

Where  a  promissory  note  is  declared  on  as  pay- 
able to  the  order  of  the  plaintiffs,  and  the  note  pro- 
duced on  the  trial  is  payable  to  them,  but  in  their 
partnership  name,  it  is  no  variance,  although  it  is 
not  alleged  in  the  declaration  that  the  note  was 
thus  made  payable,  or  that  the  plaintiffs  were  part- 
ners, provided  the  fact  be  shown  on  the  trial  that 
the  plaintiffs  compose  the  firm  to  whom  the  note  is 
made  payable. 

Citations— 3  Cai.,  170 ;  13  Johns.,  486 ;  1  Cai.,  192. 

THIS  was  an  action  of  assumpsit  on  a  prom- 
issory note,  tried  at  the  Herkimer  Circuit, 
before  the  Hon.  Nathan  Williams,  one  of  the 
circuit  judges. 

The  declaration,  after  stating  the  making  of 
a  certain  promissory  note  by  the  defendant, 
proceeded  as  follows:  "  And  then  and  there 
delivered  the  said  note  to  the  said  plaintiffs, 
by  which  said  note  the  said  defendant  pro'n- 
ised  to  pay,  four  months  after  the  date  there- 
of, to  the  order  of  the  said  plaintiffs,  at  the  Mo- 
hawk Bank,  $179.13,  for  value  received."  The 
note  produced  and  proved  on  the  trial, was  pay- 
able to  the  order  of  Wardell.VanBuren  &  Co., 
and  the  plaintiffs  proved  that  they  composed 
a  firm,  and  transacted  business  as  grocers  un- 
der that  name.  The  defendant  objected  that 
there  was  a  variance  between  the  note  pro- 
duced and  that  described  in  the  declaration. 
A  verdict  was  taken  for  the  plaintiffs,  subject 
to  the  opinion  of  this  court.  The  case  was  sub- 
mitted on  written  arguments. 

Mr.  P.  De  Witt,  for  plaintiffs.  The  note  is 
set  out  in  the  declaration  according  to  its  legal 
effect.  It  is  declared  on,  as  payable  to  the 
plaintiffs,  and  the  plaintiffs  are  proved  to  be 
known  by  the  name  of  the  payees  of  the  note; 
there  is,  therefore,  no  misdescription.  In  an 
action  by  a  plaintiff  of  the  name  of  Willis,  as 
the  payee  of  a  promissory  note,  when  the  note 
produced  was  payable  to  Willison,  evidence 
was  received  that  the  plaintiff  was  intended. 
2  Stark.,  29;  3  Camp.,  29.  In  an  action  on  a 
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promissory  note  against  Christopher  B. ,  a  note 
signed  with  the  abbreviation  of  Christ.  B.  was 
admitted  in  evidence,  on  proof  that  such  was 
the  usual  and  ordinary  way  in  which  the  de- 
fendant signed  his  name.  It  was  not  shown 
that  there  were  any  other  persons  than  the 
plaintiffs,  who  were  known  by  the  name  men- 
tioned in  the  note  :  not  a  shade  of  doubt  was 
raised  as  to  their  right  to  recover,  under  the 
note. 

218*]  *Mr.  N.  8.  Benton,  for  defendant. 
The  declaration  commencing  in  the  name  of 
Owen  Wardell,  Samuel  Van  Buren  and  Charles 
Wardell,  and  averring  that  by  the  note  set 
forth  the  defendant  promised  to  pay  to  the  or- 
der of  the  said  plaintiffs,  virtually  alleged  that 
the  note  in  its  terms  was  payable  to  the  order 
of  Owen  Wardell,  Samuel  Van  Buren  and 
Charles  Wardell.  It  is  not  averred  that  the 
note  was  made  payable  to  the  order  of  the 
plaintiffs,  in  the  name  of  their  firm,  nor  that 
they  were  partners  and  transacted  business  un- 
der such  name  ;  there  was  therefore  a  fatal 
variance  between  the  note  described  and  that 
produced.  1  Chit.  PL,  307 ;  4  T.  R.,  611  ;  3 
Bos.  &  P.,  562  ;  4  T.  R.,  314  ;  8  Johns.,  256; 
7  Johns.,  468.  In  the  declaration,  it  should  have 
been  averred  that  the  plaintiffs  were  partners, 
doing  business  under  a  particular  name  and 
firm.  ICai.,  192. 

By  the  Court,  SAVAGE,  Ch,  J.  The  declara- 
tion contained  a  count  on  a  note,  payable  to 
the  order  of  the  plaintiffs.  The  note  produced 
was  payable  to  the  order  of  Wardell,  Van  Bu- 
ren &  Co.  This  was  objected  to  on  the  ground 
of  variance,  but  received  subject  to  the  opin- 
ion of  this  court.  It  was  proved  that  the 
plaintiffs  were  partners,  doing  business  as 
merchants  under  the  firm  of  Wardell,  Van 
Buren  &  Co.  Had  the  declaration  stated  the 
note  as  given  to  the  plaintiffs,  by  the  name, 
style  and  description  of  Wardell,  Van  Buren 
&  Co.,  there  would  have  been  no  ground  of 
objection.  3  Cai.,  170.  There  was,  surely, 
no  variance  ;  the  plaintiffs  were  shown  to  be 
known  by  the  description  of  the  payees  in  the 
note,  and  I  can  see  no  objection  to  such  testi- 
mony. In  Wood  v.  Bulkley,  13  Johns.,  486, 
a  note  signed  Christ.  Bulkley  was  held  to 
prove  an  averment  of  a  note  made  by  Chris- 
topher Bulkley,  it  being  proved  that  the  de- 
fendant usually  abbreviated  his  name  in  that 
manner. 

This  case  does  not  come  within  the  principle 
of  the  case  of  The,  Manhattan  Company  v.  Led- 
yard,  1  Cai.,  192.  When  an  act  is  done  by  one 
of  a  firm,  in  the  name  of  the  firm,  then  it  is 
proper  to  aver  the  partnership ;  and  evidence 
that  one  of  the  firm  made  an  instrument,  using 
the  partnership  name,  is  sufficient  to  support 
2 1 9*]  an  averment  that  the  firm  made  the  in- 
strument. When,  therefore,  a  note  is  made 
payable  to  a  firm,  evidence  that  the  plaintiffs 
compose  the  firm  to  whom  the  note  is  made,  is 
sufficient  to  rebut  any  objection  of  a  variance 
arising  from  the  fact  that  it  is  not  made  pay- 
able to  the  plaintiffs  by  their  indvidual  names. 

Judgment  for  plaintiffs. 

Cited  in— 24  Wend.,  418 ;  3  N.  Y.,  106  o. 
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SMITH  &  HOLLEY,  Survivors  of  IRVING. 

Bitt  of  Exchange — Notice —  One  wJio  did  not  In- 
dorse, not  Entitled  to  Notice — Notice  to  Drawer, 
Unnecessary,  where  He  Drew  without  Funds — 
Bill  as  Payment — Diligence — Liability  of  Ven- 
dee for  Goods. 

A.  residing  in  N.  Y.,  having  ordered  goods  of  B, 
residing  at  Birmingham,  in  England,  sent  to  B  on 
account  of  the  goods,  a  bill  drawn  by  C  in  N.  Y.,  upon 
D  in  London,  payable  to  the  order  of  B.  at  sixty 
days  sight,  but  not  indorsed  by  A.  B  placed  the  bill 
in  the  hands  of  his  bankers  at  Birmingham  for  col- 
lection, who  transmitted  the  same  to  their  corres- 
pondents in  London,  by  whom  the  bill  was  present- 
ed for  acceptance  to  D,  who  refused  to  accept ;  but 
no  notice  of  the  non-acceptance  was  given  to  B  un- 
til the  day  of  payment,  when  the  bill  was  presented 
for  payment  and  dishonored.  B  transmitted  the  bill 
to  A,  requested  payment  of  the  amount,  and  ap- 
prized him  of  the  circumstances  in  relation  to  the 
bill.  A  refused  payment,  returned  the  bill,  and  in- 
sisted he  was  discharged.f  rom  liability  to  make  pay- 
ment, in  consequence  of  not  having  had  due  notice 
of  the  non-acceptance.  In  assumpsit  by  B  against  A, 
to  recover  the  amount  of  the  bill  for  which  A  was 
in  advance  at  the  drawing  of  the  same,  it  was  held 
on  a  case  made  containing  the  above  facts,  that  A 
not  having  indorsed  the  bill,  was  not  entitled  to  no- 
tice of  dishonor,  and  remained  liable  to  B  for  the 
amount  of  the  goods ;  that  C,  the  drawer,  not  hav- 
ing funds  in  the  hands  of  D,  and  the  circumstances 
not  being  such  as  to  induce  a  reasonable  expectation 
that  the  bill  would  be  accepted,  was  likewise  not 
entitled  to  notice ;  that  the  bill  was  not  received  as 
an  absolute  payment,  and  that  B,  in  relation  to  it. 
stood  in  the  character  of  an  agent  to  A,  and  having 
placed  it  according  to  the  ordinary  course  of  busi- 
ness, in  the  hands  of  bankers  for  collection,  and 
having  apprised  A  of  the  non-acceptance  and  non- 
payment as  soon  as  he  received  notice  himself,  was 
not  chargeable  with  a  want  of  diligence  or  fidelity, 
in  the  discharge  of  his  trust  as  an  agent:  that  what- 
ever might  be  the  effect  of  the  laches  of  the  bank- 
ers, in  an  action  against  them  by  B  or  by  A,  had  he 
indorsed  the  bill,  such  laches  had  no  bearing  upon 
the  rights  of  B  and,  therefore,  that  B  was  entitled 
to  judgment. 

Citations-5  Maule  &  S.,  52:  7  T.  R.,  64:  5  Dowl.  & 
R.,  374 ;  16  East,  45 ;  1  T.  R.,  408  ;  20  Johns.,  146. 

rPHIS  cause  came  before  the  court  upon  a  case 
J-  agreed  upon  between  the  parties,  contain- 
ing the  following  facts  :  The  plaintiff,  resid- 
ing at  Birmingham,  in  England,  received  there, 
July  1,  1817,  from  the  defendants  and  William 
Irvin, deceased,  then  being  copartners  in  trade, 
residing  at  New  York,  and  transacting  busi- 
ness under  the  firm  of  Irving,  Smith  &  Holly, 


NOTE.— Negotiable  Paper— Demand— Non-accept- 
ance—Notice— Time  to  give— Due  diligence.  See.  gen- 
erally, James  v.  Badger.l  Johns.  Cas.,  131,  note;  Tun- 
no  v.  Lague,  2  Johns.  Gas.,  1,  note;  Reedy  v.  Seixas, 
2  Johns.  Cas.,  337,  note;  Miller  v.  Hackley,  5  Johns.. 
375,  note ;  Berry  v.  Robinson,  9  Johns.,  121,  note;  Bry- 
den  v.  Bryden.ll  Johns.,  187,  note;  Ireland  v.  Kip,  11 
Johns.,  231,  note:  Merchants'  Bank  v.  Birch,  17 
Johns.,  25,  note  ;  Bank  of  Uticav.  Smith,  18  Johns., 
230,  note;  Stafford  v.  Yates,  18  Johns.,  327,  note;  Trim- 
ble v.  Thorn,  16  Johns.,  152,  note ;  Halliday  v.  Mar- 
tinet, 20  Johns.,  168,  note;  Woodcock  v.  Bennett, 
1  Cow.,  711,  note;  Stewart  v.  Eden,  2  Cai..  121,  note. 

Drawing  without  funds. 

When  there  are  no  funds  or  effects  in  the  hands  of 
the  drawee  belonging  to  the  drawer,  the  latter  has 
no  right  to  expect  payment,  and  demand  and  no- 
tice, as  against  him,  are  unnecessary.  But  when  the 
drawer  has  reasonable  ground  to  think  the  bill  will 
be  honored,  he  is  entitled  to  notice,  though  he  has 
no  funds  in  the  drawee's  hands.  See  Hoffman  v. 
Smith,  1  Cai.,  157,  note.  A  partner  drawing  a  bill 
on  his  firm  is  not  entitled  to  notice.  See  Gowan  v. 
Jackson,  20  Johns.,  176,  note. 
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and  being  the  correspondents  of  the  plaintiff, 
a  bill  of  exchange  for  £500sterling,dated  June 
6,1818,  drawn  by  Alexander  Cranston  &  Co., 
upon  Greg,  Lindsay  &  Co.,  in  London,  and 
payable  sixty  days  after  sight,  to  the  order  of 
the  plaintiff.  The  letter  from  Irving,  Smith  & 
Holly  to  the  plaintiff,  inclosing  the  bill,  is  in 
the  following  words  :  "  New  York,  8th  June, 
1818.  Mr.  Henry  Van  Wart,  Sir  :  We  have  now 
the  pleasure  to  inclose  you,  Alex'r  Cranston 
&  Co.  first  of  exch'e  in  your  favor  on  Messrs. 
Greg,  Lindsay  &  Co.  London,  for  stg.  £500, 
22O*]  say  five  hundred  *pounds  sterling, 
dated  New  York,  6th  June,  1818,  at  60  days 
sight,  as  a  further  remittance  on  acc't  of  our 
order  for  hardware.  Respectfully  yours.  Ir- 
ving, Smith  &  Holly."  For  which  bill,  Irving, 
Smith  &  Holly  paid  the  full  value  at  the  time 
they  purchased  it  for  remittance.  On  July  2, 
the  plaintiff  delivered  the  bill  to  Woolley, 
Lewis,  Moilliet  &  Gordon,  who  were  bankers 
at  Birmingham,  to  get  it  duly  accepted  by  the 
drawers,  who  were  resident  in  London.  Wool- 
ley,  Lewis,  Moilliet  &  Gordon  forwarded  the 
bill  on  the  following  day  to  their  town  corres- 
pondents and  agents,  Sir  John  Lubbock&  Co., 
bankers,in  London,  who,  July  8,  presented  the 
bill  to  the  drawees  for  acceptance.  The  draw- 
ees having,  July  1,  received  advice  of  the  bill 
being  drawn,  from  Cranston  &  Co.,  had  writ- 
ten for  directions  as  to  accepting  the  same,  to 
James  Alexander  &  Co. ,  of  Belfast,  in  Ireland, 
and  not  having  received  any  reply  from  them, 
gave  the  following  answer  to  Lubbock  &  Co. : 
"Greg  &  Co.  have  written  for  advice,  will 
thank  Lubbock  &  Co.  to  have  it  only  noted  for 
the  present."  In  consequence  of  such  request, 
Lubbock  &  Co.  did  not  protest  the  bill  for  non- 
acceptance,  or  give  notice  to  Woolley,  Lewis, 
Moilliet  &  Gordon, or  to  the  plaintiff,  of  the  re- 
fusal to  accept,  until  Sep.  10,  1818,  when  they 
sent  a  letter  containing  such  notice  by  the  post, 
which  was  received  by  Woolley,  Lewis,  Moil- 
liet &  Gordon,  Sep.  11,  the  bill  having  been 
presented  for  payment  Sep.  9,  and  protested 
on  that  day  for  non-payment.  Woolley, Lewis, 
Moilliet  &  Gordon  did  not  give  any  notice  to 
the  plaintiff  of  the  refusal  of  the  drawees  to 
accept  the  bill,  until  Sep.  11,  being  the  day 
Woolley,  Lewis,  Moilliet  &  Gordon  received 
the  bill  from  Lubbock  &  Co.  This  was  the 
first  notice  to  the  plaintiff  of  such  dishonor. 
The  notice  was  accompanied  with  a  protest. 
Woolley,  Lewis,  Moilliet  &  Gordon  were,  for 
some  time  before  and  at  the  time  when  the  bill 
of  exchange  was  delivered  to  them,  the  general 
bankers  of  the  plaintiff.and  invariably  charged 
the  plaintiff  commission  on  all  the  transactions 
which  passed  between  him  and  them  as  his  bank- 
ers, and  did  actually  charge  him,  in  their 
banking  account  with  him,  commission  on  this 
221*]  bill  of  exchange,  *at  the  rate  of  six 
shillings  per  cent.,  and  they  further  charged 
him  with  the  sum  of  £1  10s.,  the  amount  paid 
for  noting  for  non-acceptance,  and  for  protest- 
ing the  bill  for  non  payment  and  charges.  Sep. 
9,  1818,  the  bill  was  presented  to  the  drawees 
for  payment,  and  dishonored.  The  drawees 
had  no  funds  or  effects  of  the  drawers  in  their 
hands,  at  the  time  when  the  bill  was  originally 
drawn,  nor  at  any  time  prior  to  its  coming  to 
maturity  ;  nor  had  they  any  expectation  of  as- 
sets of  the  drawers,  to  meet  the  bill,  but  the 
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darwees  had  been  accustomed  to  accept  for  the 
drawers,  under  the  guaranty  of  James  Alex- 
ander &  Co.,  of  Belfast,  for  £10,000.  which 
amount  had  been  overdrawn.  The  drawers, 
before  the  bill  was  drawn, had  been  accustomed 
to  draw  on  the  drawees  to  a  larger  amount  than 
the  said  sum  of  £10,000,  but  the  drawees  had 
never  accepted  any  bills  beyond  the  guaranty 
of  £10,000,  unless  they  were  covered  by  other 
resources.  The  drawees  had,  by  letter  of  July 
3,  1818,  addressed  to  the  drawers,  declined  ac- 
cepting the  bill,  unless  they  should  receive  fur- 
ther advice  from  Alexander  &  Co.  Cranston 
&  Co.,  the  drawers,  became  bankrupts  in  N. 
Y.(  July  6,  1818,  and  the  produce  of  their  es- 
tate will  be  about  two  shillings  in  the  pound. 
It  appeared  that  Irving.  Smith  &  Holly  em- 
ployed the  plaintiff  to  purchase  goods  for  them 
in  England,  by  commission,  and  had  ordered 
goods  to  a  much  greater  amount  than  £500, 
which  goods  were  sent  out  by  the  plaintiff  to 
them.  The  bill  of  exchange  was  remitted,  and 
sent  by  Irving,  Smith  &  Holly  to  the  plaint- 
iff, for  and  on  account,  and  in  part  payment  of 
the  price  of  the  goods.  Irving,  Smith  &  Holly 
did  not  indorse  their  names  on  the  bill  of  ex- 
change, and  were  wholly  unknown  to  Wool- 
ley,  Lewis,  Moilliet  &  Gordon.  The  plaintiff 
sent  the  bill  of  exchange  Sep.  12,  1818,  to  Irv- 
ing, Smith  &  Holley,  requesting  them  to  pay 
the  amount  thereof,  and  apprising  them  of  the 
circumstances  in  relation  to  the  bill.  Feb.  19, 
1819,  they  wrote  to  the  plaintiff,  refusing  pay- 
ment, returning  the  bill  of  exchange,  and  in- 
sisting that  they  were  discharged  from  liability 
to  make  such  payment,*in  consequence  [*222 
of  not  having  had  due  notice  of  the  non-accept- 
ance of  the  bill  of  exchange  ;  whereupon  the 
plaintiff,  Apr.  1,  1819,  returned  the  bill  of  ex- 
change to  Woolley,  Lewis,  Moilliet  &  Gordon, 
who  refused  to  pay  the  same.  The  usual  time 
of  passage  from  England  to  N.  Y  and  back 
was,  generally,  about  ten  weeeks.  The  plaint- 
iff thereupon  sued  Woolley,  Lewis.  Moilliet  & 
Gordon,  in  the  K.  B.  in  England,  for  the 
amount  of  the  bill,  but  that  court  held  that  the 
plaintiff  was  not  entitled  to  recover  against 
them,  beyond  the  amount  which  the  estate  of 
Cranston  &  Co.  would  have  yielded,  had  they 
been  regularly  charged  with  notice  as  the 
drawers  of  the  bill.  The  plaintiff  is  still  in  ad- 
vance for  the  defendants  to  the  amount  of  the 
bill,  and  the  question  for  the  decision  of  the 
court  is,  whether,  under  the  circumstances 
above  stated,  the  loss  of  the  bill  is  to  be  borne 
by  the  plaintiff,  or  by  the  defendants.  If  by 
the  defendants,  then  judgment  to  be  entered 
on  a  cognovit,  given  by  them  for  the  amount 
claimed  by  the  plaintiff,  subject  to  the  opinion 
of  the  court. 

Mr.  G.  Griffin,  for  plaintiff.  That  the  plaint- 
iff is  still  in  advance  for  the  defendants  to  the 
amount  of  the  bill,  is  admitted  by  the  case ; 
and  nothing  that  the  plaintiff  has  done,  or 
omitted  to  do  in  relation  to  the  bill,  has  dis- 
charged the  defendants  from  their  liability. 
They  are  not  discharged  by  the  omission  to 
give  them  notice  of  the  non-acceptance  by  the 
drawees.  They  were  not  entitled  to  such  no- 
tice ;  their  names  were  not  on  the  bill ;  they 
had  sent  it  to  the  plaintiff  as  a  remittance  for 
goods  furnished,  and  were  not  entitled  to  have 
the  amount  passed  to  their  credit  until  it  was 

895 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1828 


paid.  It  was  not  paid,  and  notice  of  the  non- 
payment was  transmitted  to  them.  It  is  the 
law  merchant  which  requires  notice  when  a 
party  has  placed  his  name  on  a  bill.  The  de- 
fendants had  not  done  so,  and  not  having  sub- 
jected themselves  to  the  obligations,  they  are 
not  entitled  to  the  advantages  of  that  law  ;  nor 
are  the  defendants  discharged  from  their  lia- 
bility, by  the  want  of  fidelity  and  diligence  on 
the  part  of  the  plaintiff,  as  their  agent.  He 
employed  bankers,  whom  he  intrusted  with 
the  management  of  his  own  concerns,  to  col- 
223*]  lect  *the  bill.  They  transmitted  it  to 
their  correspondents  in  London,  who  were 
guilty  of  a  neglect  of  duty.  The  plaintiff  is 
not  answerable  for  any  omission  or  neglect 
of  duty  of  his  sub-agents.  The  plaintiff  has 
even  done  more  than  he  was  under  obliga- 
tion to  do  ;  he  sued  his  bankers  for  the  laches 
of  their  correspondents  in  London.  The  case 
is  reported  in  Van  Wart  v.  Woolley,  5  Dowl.  & 
Ry. ,  374.  The  Court  of  K. B. held  ihat  the  plaint- 
iff was  not  entitled  to  recover  against  the  de- 
fendants in  that  suit,  beyond  the  amount  which 
the  estate  of  Cranston  &  Co.  would  have  yielded, 
had  they  been  regularly  charged  with  notice 
as  the  drawers  of  the  bill.  That  estate  will 

Sleld  no  more  than  two  shillings  in  the  pound, 
ut  the  K.  B.  also  held,  upon  the  same  state 
of  facts  now  presented,  that  the  plaintiff  had 
not,  as  between  himself  and  the  present  de- 
fendants, made  the  bill  his  own  ;  that  he 
might,  notwithstanding  the  want  of  notice  of 
non-acceptance,  recover  from  them  the  amount 
of  the  bill  in  an  action  for  money  paid,  the 
bill  having  been  sent  to  him  without  any  in- 
dorsement by  the  defendants,  and  that,  there- 
fore, the  plaintiff  was  not  entitled  to  recover 
on  the  ground  of  having  lost  his  remedy 
against  the  present  defendants.  A  new  trial 
was  granted  by  the  K.  B.  to  ascertain  the  real 
amount  of  loss  sustained  in  respect  of  Crans- 
ton &  Co.  the  drawers  of  the  bill,  that  not 
having  been  inquired  into,  or  ascertained  on 
the  trial  of  the  case. 

Messrs.  Staples  and  D.  B.  Ogden,  for  defend- 
ants. By  laches  of  the  agents  of  the  plaintiff, 
in  not  giving  notice  of  the  non-acceptance  of 
the  bill,  the  defendants  are  discharged  from 
their  liability.  The  general  rule  is, that  the  want 
of  notice  to  the  drawer  of  the  dishonor  of  a 
bill  is  tantamount  to  payment  by  him. 

Notice  should  have  been  given  to  Cranston 
&  Co.  The  fact  of  their  having  no  effects  in 
the  hands  of  the  drawees  when  the  bill  was 
drawn,  under  the  circumstances  of  this  case, 
did  not  dispense  with  the  necessity  of  no- 
tice. The  rule  was  first  laid  down  in  Bicker- 
dike  v.  Bollmar,  1  T.  R. ,  405,  that  a  want  of 
effects  would  excuse  the  giving  of  notice  ;  but 
the  English  judges  have  since  expressed  their 
224*]  regret  that  the  *strict  general  rule  was 
departed  from  in  that  case.  The  decision  in 
that  case  is  founded  on  the  principle  that  the 
drawing  of  a  bill,  where  a  party  has  no  effects 
in  the  hands  of  the  drawee,  is  a  fraud  in  itself, 
and  if  that  can  be  proved,  the  notice  may  be 
dispensed  with.  The  correctness  of  that  prin- 
ciple is  not  disputed,  but  it  does  not  apply  to 
this  case.  The  bill  here  was  drawn  under  such 
circumstances  as  induced  the  drawers  to  en- 
tertain a  reasonable  expectation  that  it  would 
be  accepted  and  paid.  The  drawees  had  a 

896 


guaranty  to  the  amount  of  £10,000  sterling, 
and  though  that  amount  was  overdrawn,  the 
drawers  had  been  accustomed  so  to  overdraw, 
and  this  was  the  first  bill  protested.  That  this 
was  not  a  fraudulent  act,  is  evident  from  the 
conduct  of  all  the  parties.  The  defendants  paid 
the  full  value  of  the  bill,  purchasing  it  for  a 
remittance  ;  the  drawers  gave  notice  of  their 
having  drawn  the  bill  previous  to  its  present- 
ment, and  the  drawees,  instead  of  dishonoring 
it  on  presentment,  requested  it  only  to  be  noted, 
as  they  had  written  for  advice  to  the  guaranty 
of  the  drawers.  Under  these  circumstances, 
notice  could  not  be  dispensed  with  without  dis- 
charging the  drawers.  20  Johns.,  150,  the  cases 
cited,  and  16  East,  43. 

Notice  should  have  been  given  to  the  de- 
fendants. There  is  no  sense  in  the  rule,  that 
a  party  in  the  negotiation  of  a  bill  of  exchange 
shall  not  be  entitled  to  notice,  unless  he  puts 
his  name  upon  it.  Had  the  defendants  in- 
dorsed the  bill,  they  would  have  assumed  no 
new  obligation,  nor  given  a  remedy  against 
them  which  did  already  exist.  They  were  the 
debtors  of  the  plaintiff,  and  transmitted  the 
bill  as  a  remittance  ;  why,  then,  were  they  not 
as  much  entitled  to  notice  as  if  their  names 
appeared  on  the  bill?  If  the  mercantile  law  did 
not  require  notice,  the  common  law  did.  A 
creditor  cannot  keep  his  debtor  responsible 
nolens  nolens.  Besides,  had  notice  been  given, 
the  defendants  might  have  obtained  a  prefer- 
ence from  Cranston  &  Co.  in  the  assignment 
of  their  property  as  confidential  creditors. 

The  plaintiff  was  not  the  agent  of  the  de- 
fendants. The  bill  was  transmitted  as  a  remit- 
tance, received  as  such,  and  placed  by  the 
plaintiff  in  the  hands  of  his  bankers  for  collec- 
tion *for  whose  neglect  he  is  answer-  [*225 
able.  The  defendants,  though  not  indorsers, 
must  be  considered  as  guaranties.  A  guaranty 
or  surety  is  discharged,  when  any  act  is  done, 
or  omitted  to  be  done,  which  discharges  the 
drawer  from  his  responsibility.  By  neglecting 
to  protest  the  bill  for  non-acceptance,  time 
was  given,  and  thereby  the  guarantees  were 
discharged  ;  and  by  the  neglect  of  giving  no- 
tice to  the  drawers,  they  were  discharged,  and 
the  defendants  damnified. 

The  plaintiff,  by  suing  the  bankers  in  En- 
gland, has  elected  his  remedy.  By  the  judg- 
ment of  the  K.  B.  it  is  determined  he  is  en- 
titled to  recover  at  least  two  shillings  in  the 
pound,  and  a  new  trial  is  granted  for  further 
inquiry  into  the  amount  of  his  loss.  He  can- 
not recover  against  the  bankers,  and  also  hold 
the  defendants  answerable. 

Mr.  G.  Griffin,  in  reply.  It  is  not  necessary 
to  discuss  the  question,  whether  notice  to  the 
drawers  must  not  be  given  when  the  bill  is 
drawn  in  good  faith,  though  there  be  no  ef- 
fects in  the  hands  of  the  drawees,  because  here, 
evidently,  the  bill  was  not  so  drawn.  On  the 
eve  of  bankruptcy,  without  funds  in  London, 
with  a  full  knowledge  that  the  guaranty  was 
everdrawn,  and  that  the  drawees  never  had  ac- 
cepted without  being  covered  by  other  re- 
sources, Cranston  &  Co.  drew  the  bill  in  ques- 
tion, without  a  reasonable  expectation  that  it 
would  be  accepted.  They,  therefore,  were  not 
entitled  to  notice,  nor  were  the  defendants,  not 
having  put  their  names  on  the  bill. 

As  the  agent  of  the  defendants,  the  plaintiff 
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is  not  chargeable  with  want  of  fidelity  or  dili- 
gence. The  bankers  were  employed  by  him  in 
the  ordinary  course  of  business  ;  they  are  re- 
sponsible for  these  laches,  and  so  it  has  been 
ruled  in  the  K.  B.  Whatever  is  recovered  by 
the  plaintiff  against  them,  will  be  for  the  ben- 
efit of  the  defendants. 

By  the  Court,  WOODWORTH,  /.  I  think  it  is 
well  settled  that  the  defendants  not  having  in- 
dorsed the  bill,  are  not,  by  the  law  merchant, 
entitled  to  notice  of  its  dishonor.  5  Maule  & 
S. ,  52. 

226*]  *It  appears  to  me  the  plaintiff  did  not 
receive  the  bill  as  absolute  payment.  In  Owen- 
•son  v.  Morse,  7  T.  R.,  64,  it  was  held,  that  if 
the  seller  of  goods  takes  notes  or  bills  for  them, 
without  agreeing  to  run  the  risk  of  the  notes 
being  paid,  and  the  notes  turn  out  to  be  worth 
nothing,  this  will  not  be  considered  as  pay- 
ment. From  the  nature  of  the  transaction,  no 
such  liability  could  have  been  within  the  con- 
templation of  the  parties.  The  plaintiff  was 
the  agent  of  the  defendants;  he  had  purchased 
goods  for  them,  and  they  were  his  debtors.  In 
this  state  of  things,  a  bill  is  transmitted,  the 
Jetter  accompanying  the  bill  declares  it  to  be  a 
further  remittance  on  account  of  the  order  for 
hardware,  thereby  undoubtedly  imposing  on 
the  plaintiff  certain  duties;  but  among  the 
number,  the  right  of  considering  the  bill  a  pay- 
ment, or  the  right  to  claim  notice  as  on  an  in- 
dorsed bill,  was  not  included.  I  have  already 
said  that  the  plaintiff  thereby  became  an  agent, 
and  was  bound  to  fulfill  that  trust  with  dili- 
gence and  integrity.  The  bill  was  drawn  on 
Eersons  in  London,  and  the  plaintiff  resided  at 
irmingham.  It  could  not  have  been  expected 
that  he  should  present  the  bill  personally ;  that 
duty  must  necessarily  devolve  on  others.  The 
plaintiff  employed  his  bankers,  persons  accus- 
tomed to  transact  business  of  this  description. 
They  employed  their  agents  in  London,  who 
seem  to  have  been  guilty  of  laches;  and  for 
whose  conduct  Woolley  &  Co.  must  be  held 
responsible;  but  to  whom?  The  plaintiff,  it  is 
true,  prosecuted  them,  because,  being  the  payee 
of  the  bill,  and  the  representative  of  the  de- 
fendants, he  was  entitled  to  bring  the  action. 
Whatever  he  recovered,  would  inure  to  the 
benefit  of  the  defendants.  Had  he  succeeded 
in  recovering  the  whole,  the  claim  would  have 
been  satisfied.  According  to  the  decision  in  the 
K.  B.,  5  Dowl.  &  Ry.,374,  the  plaintiff  was 
only  entitled  to  recover  damages  for  his  loss 
of  remedy  against  Cranston  &  Co.  A  new  trial 
in  that  case  was  granted,  but  what  were  the 
ulterior  proceedings  does  not  appear.  If  the 
principle  of  agency  applied,  it  is  apparent  that 
the  proceeding  against  Woolley  &  Co.  in  no 
way  affects  the  claim  against  the  defendants, 
except  to  the  extent  that  the  plaintiff  has  re- 
covered from  them.  As  yet  there  does  not  ap- 
227*]  pear  there  has  *been  any  recovery.  If 
the  plaintiff  was  the  agent,  I  no  not  perceive 
any  laches  on  his  part;  he  had  no  knowledge 
of  the  non-acceptance  of  the  bill  previous  to 
Sep.  11.  As  soon  as  he  received  notice  of  pro- 
test for  non-payment,  he  advised  the  defend- 
ants, and  demands  payment,  which  was  re- 
fused. That  Lubbock  &  Co.  were  guilty  of 


laches,  is  admitted;  and  if  the  facts  in  the  case 
had  been  such  as  by  law  to  entitle  Cranston  & 
Co.  to  notice,  the  plaintiff  would  have  recov- 
ered the  amount  in  England,  and  we  should 
probably  never  have  heard  of  this  action.  The 
K.  B.  decided,  and  I  think  correctly,  that  they 
were  not  entitled  to  notice.  The  drawees  had 
no  funds  or  effects  of  the  drawers  in  their 
hands  when  the  bill  was  drawn,  or  subsequent- 
ly, nor  any  expectation  of  assets;  the  drawees 
had  never  accepted  any  bills  beyond  a  guaranty 
of  £10,000,  unless  they  were  covered  by  other 
resources.  The  cases  of  Bucker  v.  HiUer,  16 
East,  45,  Bickerdike  v.  BoUmar,  1  T.  R  ,  408, 
and  Robinson  v.  Ames,  20  Johns.,  146,  very 
clearly  show  that  notice  was  unnecessary.  The 
case  in  Johnson  puts  the  doctrine  on  this 
ground,  that  where  there  are  any  funds  of  the 
drawer  in  the  hands  of  the  drawee,  or  if,  at  the 
time  the  bill  is  drawn,  there  are  circumstances 
sufficient  to  induce  a  reasonable  expectation  that 
the  bill  will  be  accepted  or  paid,  the  drawer  is 
entitled  to  notice.  Here  were  no  funds,  nor  any 
reasonable  expectation  of  funds,  for  none  had 
been  provided,  and  the  uniform  practice  of 
the  drawees  had  been,  never  to  accept  unless 
secured.  No  remedy,  therefore,  was  lost 
against  Cranston  &  Co.  on  the  ground  of  want 
of  notice  to  them.  But  in  answer  to  any  sup- 
posed loss  that  the  defendants  might  sustain 
against  Cranston  &  Co.  in  consequence  of  not 
sooner  receiving  notice  of  the  dishonor  of  the 
bill,  it  may  be  observed  that  the  doctrine  of 
notice  as  to  them  must  be  governed  by  this: 
was  a  faithful  agent  bound  to  give  earlier 
notice  than  the  time  he  first  was  apprised  of 
the  dishonor?  It  seems  to  me  that  no  greater 
diligence  could  be  required.  If  the  defendants 
had  indorsed  the  bill,  the  question  would  not 
be  materially  changed.  Whether  the  bill  was 
indorsed  to  the  plaintiff  by  the  defendants,  or 
merely  transmitted  to  him  without  indorse- 
ment, we  have  already  seen  it  *was  not  [*228 
a  payment;  it  did  not  extinguish  the  original 
demand,  but  was  a  bill  sent  to  be  collected  with 
due  diligence,  and  if  collected,  to  apply  the 
proceeds.  As  between  the  defendants  and  the 
plaintiff,  in  either  case  the  result  would  have 
been  the  same;  but  as  between  the  plaintiff, 
the  payee  or  the  defendants  (had  they  been  in- 
dorsers),  and  Woolley  &  Co.  the  want  of  notice 
might  have  subjected  Woolley  &  Co.  to  a  re- 
covery of  damages,  resting  on  this  ground; 
that  although  the  drawers  were  not  entitled  to 
notice,  yet  the  indorsers,  had  they  been  noti- 
fied, might,  for  aught  that  appears,  have  ob- 
tained security  in  whole  or  in  part,  notwith- 
standing the  insolvency;  for  we  have  no  bank- 
rupt law,  nor  is  there  any  rule  that  prohibits  a 
debtor,  although  insolvent,  from  securing  one 
bonafide  debt,  and  excluding  another.  In  my 
view,  questions  of  this  kind  might  have  been 
presented  in  the  action,  commenced  by  the 
plaintiff  against  Woolley  &  Co. ,  his  bankers, 
but  they  do  not  enter  into  the  merits  of  the 
question  now  under  consideration. 

lam  of  opinion  that  the  plaintiff  is  entitled  to 
judgment. 
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Contra— 7  How.  Pr.,  41. 

Cited  in-12  Abb.  Pr.,  141 ;  5  Rob.,  594. 
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LUDLOW  v.  McCREA  ET  AL. 

Covenant*— Construed  According  to  Their  Spirit 
and  Intent — Pleading  and  Practice. 

Covenants  are  to  be  construed  according  to  their 
spirit  and  intent ;  and  where,  from  the  subject-mat- 
ter of  the  covenant,  it  is  the  evident  intent  of  the 
parties,  that  they  should  be  taken  distributlvely, 
they  may  be  so  taken  although  there  be  no  express 
words  of  severally.  An  objection  to  a  plea  puis 
darrein  continuance,  that  it  was  not  pleaded  in 
proper  time,  cannot  be  taken  advantage  of  on  de- 
murrer; it  should  be  on  motion  to  set  aside  the 
plea. 

Citations— 10  Johns.,  161 :  7  Johns.,  207 ;  Co.  Litt., 
233  o,  n.  144 ;  2  Saund.,  48  o ;  2  Salk.,  574 ;  1  Ld. 
If :i y in ..  690 ;  2  Johns.,  448 ;  6  Johns.,  49 ;  1  Johns. 
Cas.,  319. 

ERROR  from  the  Albany  Mayor's  Court. 
McCrea  and  others  brought  an  action  of 
covenant  in  the  court  below  against  Ludlow, 
founded  on  a  sealed  instrument,  bearing  date 
Nov.  9, 1815,  executed  by  the  plaintiffs,  the  de- 
fendant and  ten  others,  in  the  words  following: 
"  Whereas  we,  the  subscribers,  being  owners 
and  proprietors  of  lands  situate  in  the  patent 
of  Kayaderosseras,  have  it  in  contemplation  to 
commence  and  prosecute  sundry  actions  of 
ejectment  to  recover  the  possession  of  the  said 
lands,  and  for  that  purpose  hereby  appoint 
James  McCrea,  Henry  Walton  and  John  S. 
Beekman,  Esquires.  Wherefore  we,  the  sub- 
scribers, hereby  mutually  bind  ourselves  to 
229*]  each  other,  jointly  *and  severally,  our 
respective  heirs,  executors  and  administrators, 
to  pay  each  according  to  his  relative  respective 
interest  and  proportion  in  the  said  lands,  all 
costs  and  charges  and  expenses  which  shall  or 
may  be  incurred  in  the  said  actions."  After 
setting  out  the  covenant  in  the  declaration,  the 
plaintiffs  averred  that  the  whole  quantity  of 
the  lands  mentioned  in  the  covenant  was  1,097 
acres;  that  the  defendant's  proportion  was  262 
acres;  that  in  1816  the  plaintiffs  commenced 
four  actions  of  ejectment  for  the  recovery  of 
parcels  of  the  said  lands;  that  in  1819  judg- 
ment as  in  case  of  nonsuit  was  rendered  in 
three  of  the  actions;  that  in  the  prosecution  of 
the  actions  the  plaintiffs  expended  in  costs, 
charges  and  expenses,  $986.69;  and  that  the 
proportion  and  share  of  that  sum  to  be  paid 
by  the  defendant,  according  to  the  covenant, 
is  $234.49.  The  defendant,  in  April  Term, 
1823,  plead  non  est  factum.  In  December 
Term,  1825,  the  cause  not  having  been  tried, 
the  defendant  put  in  a  plea  of  puis  darrein 
continuance,  that  on  May  6,  1823,  two  of  the 
plaintiffs,  by  deed,  released  Volkert  P.  Douw, 
one  of  the  parties  to  the  instrument  of  Nov.  9, 
1815,  from  all  liability  to  the  plaintiffs,  and 
from  all  claims  and  demands  they  had  against 
him  on  the  said  covenant;  averring  that  the 
covenant  declared  on  is  a  joint  and  several 
covenant,  concluding  with  a  verification,  and 
praying  judgment  whether  the  plaintiffs  ought 
further  to  have  and  maintain  their  action,  &C; 
The  plaintiffs  demurred  to  the  last  plea,  and 
assigned  for  cause,  that  the  release  ought  to 
have  been  pleaded  on  the  day  it  bore  date. 
The  defendant  joined  in  demurrer,  the  court 
below  adjudged  the  plea  insufficient,  a  writ  of 
inquiry  was  awarded,  damages  assessed  at 
$275.70,  and  judgment  rendered  for  the  plaint- 
iffs. 

Mr.  J.  S.  Van  Rensselaer,  for  the  plaintiff  in 
error.  An  objection  to  a  plea  puis  darrein  con- 
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tinuance,  that  it  was  not  pleaded  in  proper 
time,  cannot  be  taken  advantage  of  on  demur- 
rer ;  it  should  be  on  motion  to  set  aside  the 
plea.  10  Johns.,  161. 

The  covenant  in  this  case  was  joint,  and  the 
release  of  Douw,  one  of  the  covenantors,  was- 
the  release  of  all.  4  Bac.  Abr.,  288;  1  Ld. 
Raym. ,  690;  Esp.  N.  P. ,  244.  *The  par-  [*23O 
ties  unite  in  one  instrument,  and  in  the  ordi- 
nary form  of  a  bond  for  the  payment  of  money 
by  two  or  more  obligors,  they  bind  themselves 
jointly  and  severally  to  pay.  In  the  construc- 
tion of  a  covenant  where  the  terms  used  are 
clear  and  explicit,  the  court  will  not  give  them 
a  construction  contrary  to  the  ordinary  and  re- 
ceived acceptation.  Had  this  covenant  not 
been  entered  into,  and  the  suit  had  been  com- 
menced and  costs  incurred,  the  parties  would 
have  been  jointly  and  severally  responsible  for 
the  whole. 

Mr.  J.  B.  T.  Van  Vechten,  for  the  defendants. 
Covenants  must  be  construed  according  to  the 
intent  of  the  parties.  The  parties  here  bind 
themselves  to  pay  each  according  to  his  rela- 
tive and  respective  interest  and  proportion, 
and  not  that  each  should  become  liable  for  the 
whole.  A  covenant,  though  joint  on  its  face, 
may  operate  distributively  as  to  the  covenant- 
ors, and  joint  as  to  the  covenantee.  1  Chit.  PI., 
5;  1  Saund.,  153;  1  Johns.  Cas.,  319. 

By  the  Court,  SUTHERLAND,  J.  The  defend- 
ant in  the  court  below,  the  plaintiff  in  error, 
pleaded  puis  darrein  continuartce,  that  two  of 
the  plaintiffs,  since  the  last  continuance,  had 
executed  and  delivered  under  their  hand  and 
seal  to  Volkert  P.  Douw,  one  of  the  covenant- 
ors set  forth  in  the  plaintiff's  declaration,  a 
release  and  discharge  from  all  liability  to  the 
plaintiffs  aforesaid  on  said  covenant,  and  of 
and  from  all  claims  and  demands  of  said  plaint- 
iffs arising  therefrom.  To  this  plea  the  plaint- 
iffs demur,  and  assign  as  a  special  cause  of  de- 
murrer, that  it  was  not  put  in  in  time. 

This  is  not  an  objection  to  be  taken  on  de- 
murrer; it  should  be  by  motion  to  set  aside  the 
plea.  Morgan  v.  Dyer,  10  Johns.,  161.  The 
only  question  then  is,  whether  the  plea  is  good 
in  substance.  It  alleges  a  formal  technical  re- 
lease, under  the  hands  and  seals  of  the  plaint- 
iffs, of  one  of  the  covenantors.  If  the  covenant 
is  joint  as  well  as  several,  then  the  plea  is  good. 
It  is  well  settled,  that  a  technical  release  to  one 
of  several  joint  obligors,  whether  they  are 
bound  jointly,  or  jointly  and  severally,  dis- 
charges the  others  and  may  be  pleaded  in  bar. 
7  Johns.,  207  ;  Co.  Litt.,  *232  a,  note  [*231 
144;  2  Saund.,  48  a;  2  Salk.,  574;  1  Ld.  Raym., 
690;  2  Johns.,  448. 

Covenants  are  to  be  construed  according  to 
their  spirit  and  intent,  and  where,  from  the 
subject  matter  of  the  covenant,  it  is  the  evi- 
dent intent  of  the  parties  that  they  should  be 
taken  distributively,  they  may  be  so  taken,  al- 
though there  be  no  express  words  of  severally. 
Quackenboss  v.  Lansing,  6  Johns.,  49;  Ernst  v. 
Bartle,  1  Johns.  Cas.,  319. 

From  the  subject-malte'r  of  the  covenant  in 
this  case,  and  its  whole  phraseology,  I  am  in- 
clined to  think  it  was  not  the  intenlion  of  Ihe 
parlies,  that  they  should  be  jointly  bound  for 
each  other.  The  rule  by  which  the  proportion 
lhat  each  ought  to  pay  would  be  ascertained,  i& 
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given  in  the  covenant.  Each  is  to  pay  accord- 
ing to  his  proportion  and  interest  in  the  bond. 
There  are  fifteen  covenantors,  and  the  propor- 
tion of  each  must  necessarily  be  small.  The 
covenant  is  unskillfully  drawn;  but  I  think  the 
fair  construction  of  it  is,  that  they  mutually 
engaged  to  each  other,  that  each  would  pay  to 
the  committee  appointed  to  carry  on  the  con- 
templated suits,  his  respective  proportion  of 
the  costs  which  might  be  incurred.  If  this  is 
so,  then  the  covenant  is  several  only,  and  the 
release  of  one  covenantor  does  not  discharge 
the  others,  and  Hie  judgment  of  the  court  below 
was  correct,  and  mu»t  be  affirmed. 

Cited  in— 7  Wend.,  289 :  2  Den.,  264 ;  14  Ba*.,  37 ;  16 
Abb.  Pr.,  271 ;  5  Daly,  142. 


SMITH  t>.  BROWN. 

Action  of  Debt  for  Penalty  under  Statute — In- 
spection of  Flour  —  Pleading — Ignorance  of 
Law,  no  Excuse. 

In  an  action  of  debt  for  the  penalty  given  by  the 
Act  for  the  Inspection  of  Flour  and  Meal,'  &c.  for 
altering-  ap  inspector's  brand-mark,  it  was  held, 
that  wheBTflour  is  offered  for  inspection,  the  rea- 
sonable inference  is,  that  it  is  intended  for  expor- 
tation. To  say  in  a  declaration,  after  setting  out 
the  act  at  large,  that  the  defendant  was  the  owner 
of  one  such  barrel  of  flour,  which  he  had  caused  to 
be  inspected,  is  a  sufficient  averment,  especially 
after  verdict,  that  the  flour  was  intended  for  ex- 
portation. The  cutting  out  a  brand-mark  is  an  al- 
teration, within  the  meaning  of  the  statute ;  and 
that  an  act  is  done  ignorantly,  is  no  excuse  for  the 
violation  of  a  statute. 

Citations-Act,  March  5, 1813 ;  3  Cai.,  212,  213. 

TERROR  from  the  N.  Y.  C.  P.  This  was  a 
Jj  qui  tarn  action,  for  the  recovery  of  a  pen- 
alty of  $100,  given  by  the  10th  section  of  the 
Act  for  the  Inspection  of  Flour  and  Meal,  2  R. 
L.,  323.  The  declaration  recites  various  parts 
of  the  Act;  amongst  others,  the  sections  requir- 
232*]  ing  that  the  *casks  containing  flour  and 
meal  intended  for  exportation,  shall  be  brand- 
ed with  the  initials  of  the  name  of  the  manu- 
facturer, the  net  weight  of  each  cask,  and 
the  quality  of  the  flour  or  meal  as  superfine, 
fine,  fine  middling,  &c.,  before  the  same  shall 
be  offered  for  inspection;  and  that  the  inspect- 
or, amongst  other  duties  prescribed,  shall 
mark  or  brand,  upon  each  cask  containing 
flour  or  meal  not  fit  for  exportation,  the  word 
"bad."  It  also  recites  the  clause  giving  the 
penalty,  that  if  any  person  should  alter  or 
counterfeit  any  of  the  aforesaid  brands  or 
marks,  whether  State  or  private,  such  person 
should  forfeit,  for  every  such  offense,  the  sum 
of  $100.  It  is  then  averred,  that  on  Oct.  10, 
1825,  the  defendant  was  the  owner  of  one  such 
barrel  of  wheat  flour,  which  he  had  on  that  day 
caused  and  procured  to  be  inspected  by  the 
plaintiff,  an  inspector  of  flour  and  meal,  and 
that  the  plaintiff  had  marked  and  branded  the 
said  barrel  of  wheat  flour  with  the  word  "bad;" 
which  brand  was,  by  the  defendant,  imme- 
diately thereafter  altered,  contrary,  &c.,  to  the 
Act.  By  reason  whereof  an  action  accrued,  &c. 
The  defendant  pleaded  nil  debit. 

It  was  proved  on  the  trial  of  the  cause,  as 
appears  from  the  bill  of  exceptions,  that  Oct. 
6,  1825,  the  defendant  purchased  of  one  Will- 
iam James,  203  barrels  of  wheat  flour,  as  and 
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for  sour  flour,  which  were  inspected  on  the 
10th  by  the  plaintiff,  an  inspector  of  flour,  and 
by  him  branded  bad.  On  the  same  day  the 
word  "  bad"  was  scratched  out  from  the  bar- 
rels by  the  direction  of  the  defendant,  and  the 
barrels  stowed  in  the  hold  of  a  vessel  bound 
for  Jamaica,  and  covered  up  with  corn  in  bulk, 
where  they  were  seized  by  the  plaintiff.  Pre- 
vious to  the  obliteration  of  the  mark,  the  de- 
fendant inquired  of  the  seller  of  the  flour 
whether  the  word  "bad"  could  be  taken  off 
the  barrels,  who  informed  him  that  it  could  be 
done  when  the  flour  should  be  out  of  the  pre- 
cincts of  the  port  of  N.  Y.  The  brands  were 
scratched  put  in  the  daytime,  the  plaintiff  saw 
the  operation,  and  on  being  asked  why  he  did 
not  tell  the  defendant  he  was  doing  wrong, 
answered  that  he  sometimes  let  people  lade  all 
together,  and  then  made  them  unlade. 

*The  judge  charged  the  jury,  that  [*233 
the  plaintiff  had  sustained  his  action  and  was 
entitled  to  recover.  The  defendant  excepted, 
and  the  jury  found  a  verdict  for  the  plaintiff, 
on  which  judgment  was  rendered. 

Mr.  T.  L.  Ogden,  for  plaintiff  in  error.  The 
declaration  is  bad  in  substance.  The  penalty 
does  not  attach,  unless  the  brand  is  altered  on 
a  cask  containing  flour  intended  for  exporta- 
tion. There  is  no  averment  that  this  flour  was 
intended  for  exportation.  The  inspector  was 
not  authorized  to  put  any  brands  upon  the 
casks,  unless  they  had  been  previously  branded 
with  the  name  of  the  manufacturer,  and  with 
the  net  weight  and  quality  of  the  flour.  Of 
these  particulars  there  is  no  averment.  It  should 
have  been  alleged  how  the  alteration  was 
made  ;  whether  by  cutting  out  or  otherwise. 
In  declaring  on  a  penal  statute,  when  no  form 
is  given,  the  particulars  must  be- set  forth  so  as 
clearly  to  show  a  violation  of  the  law,  and 
fully  apprise  the  defendant  of  the  charge 
against  him.  13  Johns.,  428  ;  3  T.  R.,  632  ; 
Com.  Dig.,  Action  on  Statute,  321  a,  3  ;  Ib., 
Pleader,  C. 

There  was  no  alteration  within  the  meaning 
of  the  Act.  There  was  no  proof  that  the  brand- 
mark  was  altered  :  the  evidence  is,  that  it  was 
scratched  out  and  destroyed.  In  penal  stat- 
utes, words  are  to  be  construed  according  to 
the  ordinary,  obvious  and  natural  import  of 
the  terms.  To  alter  is  to  vary,  to  leave  some- 
thing of  the  original  thing ;  not  utterly  to  de- 
stroy it.  To  obliterate,  or  by  chemical  process 
to  annihilate  a  bank  bill,  could  not  be  called 
an  alteration,  nor  could  one  be  convicted  of 
forgery  for  such  an  act.  The  terms  "alter" 
and  "cutout"  are  used  in  their  appropriate 
sense  in  different  parts  of  the  Act,  and  are  not 
used  as  synonyms. 

There  is  no  evidence  that  there  were 'any 
others  marks  upon  the  barrel  than  the  word 
"  bad  ";  consequently,  by  defacing  that  word, 
the  barrel  of  flour  would  be  uninspected  flour;  * 
and  for  putting  it  on  board  a  vessel  for  expor- 
tation.the  penalty  would  be  $5,  instead  of  $100. 
This  heavy  penalty  is  given,  because  an  altera- 
tion of  a  brand  of  a  public  inspector  is  con- 
sidered as  a  species  of  counterfeiting.  It  is  a 
perpetration  of  a  fraud.  Unless,  therefore,  it 
was  shown  that  by  the  Obliteration  of  [*234 
the  word  "bad,"  a  different  character  was 
given  to  the  flour  than  that  of  uninspected 
flour,  the  penalty  did  not  attach. 
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The  violation  of  the  law  was  unintentional, 
founded  in  ignorance  or  misapprehension  of 
its  policy  and,  under  the  circumstances,  the  de- 
fendant might  have  been  presumed  by  the 
jury  to  have  acted  with  the  assent  of  the  in 
spector,  who  witnessed  the  transaction,  and  yet 
did  not  warn  the  defendant  of  the  impropriety 
of  his  conduct. 

Mr.  J.  Anthon,  for  defendant.  The  declara- 
tion is  sufficient  to  support  the  judgment.  It 
recites  the  several  sections  of  the  Act  bearing 
upon  this  question,  and  then  avers  that  the  de- 
fendant was  the  owner  of  one  such  barrel  of 
flour,  viz. :  such  as  was  the  subject  of  legisla- 
tion. In  declaring  on  a  penal  statute,  it  surely 
cannot  be  necessary  to  aver  an  offense  in  lan- 
guage stronger  than  the  Act  itself  uses.  The 
penalty  given  is  for  altering  or  counterfeiting 
the  brand-marks ;  the  charge  is  that  he  did 
alter,  &c. 

It  is  said  that  scratching  out  or  destroying 
the  mark  is  no  alteration.  The  word  "  alter  " 
is  derived  from  the  latin  word  "  alter,"  and 
signifies  the  making  of  one  thing  another  thing; 
that  is,  making  it  different  from  what  it  was. 
When  this  flour  passed  out  of  the  hands  of  the 
inspector,  it  was  marked  bad  ;  as  such  it  might 
be  shipped,  but  by  defacing  the  mark,  a  fraud 
was  perpetrated  and,  therefore,  the  penalty  is 
imposed. 

As  to  the  intent  of  the  defendant,  it  was  not 
inquirable  into.  In  acts  mala  in  se,  the  intent 
governs  ;  but  in  acts  mala  prohibila,  the  only 
inquiry  is.  has  the  law  been  violated  ?  5  T.  R., 
20;  1  Gal.,  392  ;  Id.,  62  ;  7  Wheat.,  164  ;  1 
Payne,  234,  409.  The  acquiescence  of  the  in- 
spector would  not  excuse  the  defendant ;  he 
had  not  a  dispensing  power. 

Mr.  P.  A.  Jay,  in  reply.  It  is  said  that  to 
alter  is  to  make  one  thing  another  thing ;  but 
if  the  whole  is  a  blank,  where  is  the  offense  ? 
When  a  barrel  of  flour  is  purchased  for  home 
consumption,  and  it  has  the  inspection  marks 
upon  it,  such  marks  may  be  defaced,  altered 
or  destroyed  with  impunity.  Unless  the  altera- 
tion is  made  with  the  intent  to  evade  the  stat- 
ute, the  party  is  not  liable,  and  then  to  charge 
235*]  him  with  the  penalty,  *the  intent  must 
be  averred.  The  fact  of  the  flour  being  in  the 
vessel,  though  evidence  of  the  intent  to  export, 
is  unavailing,  unless  it  was  alleged  in  the  dec- 
laration that  it  was  placed  there  with  that  in- 
tent. The  averment  that  the  defendant  was 
the  owner  of  one  such  barrel,  is  too  loose. 

Even  in  support  of  laws  for  the  punishment 
of  the  highest  offenses  against  humanity  and 
good  order,  courts  confine  themselves  to  the 
strictest  rules  of  construction,  12  Wheat.,  474, 
and  in  the  imposition  of  penalties,  nothing  is 
taken  by  implication.  2  Johns.,  380.  It  is  a 
universal  principle  of  law,  that  punisment  is 
not  to  be  imposed  were  there  is  no  criminal  in- 
tent, and  where  the  act  is  of  such  a  character 
that  it  may  have  been  done  either  innocently 
or  guiltily,  the  question  should  be  submitted 
to  the  jury,  for  them  to  pass  on.  That  was 
not  done  in  this  case.  The  judge  instructed 
the  jury  that  the  plaintiff  was  entitled  to  re- 
cover. 

By  the  Court,  SAVAGE,  Ch.  J.  Brown  sued 
Smith  in  the  court  below,  for  the  penalty  un- 
der the  10th  section  of  the  Act  for  the  Inspec- 
tion of  Flour  and  Meal,  and  to  Establish  the 
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Standard  Weight  of  Grain,  passed  Mar.  5th 
1818.  The  penal  clause  is  as  follows  :  "  and 
if  any  person  shall  alter  or  counterfeit  any  of 
the  aforesaid  brand- marks,  whether  State  or 
private,  such  persons  shall  forfeit  for  every 
such  offense,  the  sum  of  one  hundred  dollars. 
The  plaintiff  in  the  court  below  recovered. 
Upon  writ  of  error,  the  points  relied  on  are, 
that  the  declaration  is  insufficient ;  that  no 
alteration  was  made  within  the  meaning  of  the 
Act,  but  if  so,  not  under  circumstances  to  in- 
cur the  penalty. 

The  declaration  does  not  state  that  the  flour 
had  been  purchased  for  exportation,  nor  that 
it  had  been  branded  according  to  the  direc- 
tions of  the  Act.  The  declaration  sets  out  the 
Act  sufficiently,  which  speaks  entirely  of  flour 
intended  for  exportation.  It  then  charges  that 
the  defendant  was  possessed  of  one  such  barrel 
of  flour,  which  he  had  caused  to  be  inspected, 
which  the  inspector  had  marked  bad,  and 
which  mark  the  defendant  altered  contrary  to 
the  true  intent  and  meaning  of  the  statute.  In 
Ferris  v.  Coles,  3  Cai. ,  212,  213,  it  was  decided 
that  the  statute  confines  the  duty  of  the  in- 
*spector  and  the  penalties  to  be  in-  [*236 
curred,  to  flour  and  meal,  shipped,  purchased 
or  manufactured  for  exportation.  Flour  not 
intended  for  exportation,  need  not  be  inspected; 
and  when  it  is  offered  for  inspection,  the  rea- 
sonable inference  is,  that  it  is  intended  for  ex- 
portation. The  language  of  the  declaration, 
that  the  defendant  was  the  owner  of  one  such 
barrel  of  flour  which  he  had  caused  to  be  in- 
spected, is  a  sufficient  averment,  especially 
after  verdict,  that  the  flour  was  intended  for 
exportation.  This  question  was  not  raised  in 
the  court  below. 

The  next  question  is,  whether  the  cutting 
out  the  brand-mark  is  an  alteration.  The  simple 
statement  of  the  question  seems  to  me  an  an- 
swer to  it.  I  know  of  no  course  of  reasoning 
or  argument  to  elucidate  a  self  evident  propo- 
sition. To  alter,  is  to  make  a  thing  different 
from  what  it  was.  The  erasing  any  letter,  or 
the  addition  to  the  mark,  is  an  alteration.  But 
it  is  said  it  was  ignorantly  done,  and  with  no 
intention  to  violate  the  law.  Ignorance  is  no 
excuse  for  the  violation  of  a  statute  ;  but  if  it 
were,  it  would  seem  from  the  testimony  that 
the  excuse  does  not  exist.  The  defendant  in- 
quired of  Mr.  James  whether  he  could  not  cut 
out  the  mark.  He  purchased  it  as  bad,  evi- 
dently with  intent  to  defraud.  He  was  told 
that  after  he  had  left  the  bounds  of  the  State 
he  could  cut  out  the  mark — clearly  implying, 
that  within  the  State,  it  would  be  improper 
and  unlawful  for  him  to  do  so. 

This  seems  to  me  a  very  clear  case  for  af- 
firmance. 

The  judgment  is  affirmed. 

Cited  in— 7  Wend.,  289 ;  3  Den.,  403. 


*ROGERS  [*237 

v. 

JONES,  Supervisor  of  the  Town  of  OYSTER 
BAY. 

Patent  by  Metes  and  Bounds  Passes  Lands  un- 
der Water,  if  Included — By  Common  Law, 
Arms  of  the  Sea  and  Navigable  Rivers  Belong 
to  tJie  King — But  Subject  May  Acquire  by 
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Grant  or  Prescription — Construction  of  16lh 
Chapter  of  Magna  Charta — under  it,  King 
may  Grant  Fishery  in  Navigable  Waters,  or 
Lands  under  Them — Prima  Facie,  it  is  a 
Matter  of  Common  Right  to  Fish  in  such  Waters. 

Where  a  patent  or  grant  conveys  a  tract  of  land 
by  metes  and  bounds,  the  land  under  water  as  well 
as  other  land  will  pass,  if  the  laud  under  water  lies 
within  the  bounds  of  the  grant.  By  the  common 
law,  every  arm  of  the  sea  or  navigable  river,  so  high 
as  the  sea  flows  and  reflows, belongs  to  the  King;  but 
by  grant  or  prescription,  a  subject  may  have  the  in- 
terest in  the  water  and  soil  of  navigable  rivers,  and 
the  King  may  grant  fishing  within  a  creek  of  the 
sea,  or  within  some  known  precinct.  There  is  no 
prohibition  in  the  16th  chapter  of  Magna  Charta, 
to  the  right  of  the  King  to  grant  a  fishery  in  nav- 
igable waters  to  an  individual  or  body  corporate. 
The  object  of  that  statute  was  to  prevent  the  King 
from  putting  any  rivers  in  defenso  for  his  own  rec- 
reation, except  such  as  had  been  put  in  defense  in 
the  time  of  Henry  II.;  and  though  restricted  as  to 
the  occupancy  of  the  rivers  for  his  pleasure,  was  at 
liberty  to  grant  the  land  under  the  rivers  and  navi- 
gable waters  in  his  realm,  at  his  will  and  pleasure. 
Prima  facie,  it  is  a  matter  of  common  right  to  fish  in 
an  arm  of  the  sea.  and  may  be  exercised  until  an  in- 
dividual proves  that  he  has  the  right,  which  may  be 
done  by  showing  a  grant  or  prescription.  The  case 
of  Warren  v.  Matthews,  reported  in  1  Salk.,  357,  and 
in  6  Mod.,  73,  is  probably  misreported.  The  patent 
to  the  inhabitants  of  Oyster  Bay,  conveyed  all  the 
lands  under  water  within  the  bounds  of  that  grant, 
together  with  the  exclusive  right  of  fishing  in  the 
waters  within  the  same.  Such  right  is  part  of  the 
common  property  of  the  town.and  may  be  regulated 
by  rules  and  regulations  adopted  in  town  meeting.  It 
must,  however,,  be  so  used  as  not  to  occasion  an  an- 
noyance to  the  passage  of  ships  or  boats,  and  is  sub- 
ject to  the  laws  of  the  State  for  the  conservation  of 
fish  or  fry.  A  by-law  may  be  good  in  part  and  void 
for  the  rest.  It  would  seem  that  a  by-law  of  a  town 
or  corporation  imposing  penalties  for  particular  of- 
fenses is  not  void,  solely  on  the  ground  that  penal- 
ties for  the  same  offenses  are  created  by  a  general 
law  of  the  State. 

Citations-6  Cow.,  369 ;  2  Bl.  Com.,  19,  52 ;  Vattel, 
b.  1,  ch.  23,  sec.  280,  287 ;  Grotius,  b.  2,  ch.  2,  sec.  3 ; 
Azuni,  part  1,  ch.  2,  art.  1,  sec.  3  ;  6  Com.  Dig.,  D,  63; 
5  Com.  Dig.,  Navigation,  A,  3  &  '.B.;  Hale's  de  Jure 
Marts,  ch.  5,  pi.  17;  9  Hen.  III.,  ch.  16;  Hale's  de  Pnr- 
tibus  Marts,  pi.  51,  68,  109, 110 ;  1  Mod.,  106 ;  1  Salk., 
357 ;  6  Mod.,  73 :  Davies,  57 ;  4  Burr.,  2162  ;  2  Kyd. 
Corp.,  155 ;  Act,  March  19. 1813 ;  12  Johns..  122 ;  4  N. 
Y.  Laws,  248. 

ERROR  from  the  C.  P.  of  the  County  of 
Queens.  Jones,  as  supervisor  of  the  Town 
of  Oyster  Bay,  sued  Rogers  before  a  justice  of 
the  peace,  for  the  recovery  of  a  penalty  of  $12.- 
50,  created  by  a  by-law  of  the  Town  of  Oyster 
Bay,  passed  in  town-meeting,  Apr.  5,  1825,de- 
claring  "  that  no  person,  not  being  an  inhab- 
itant of  Oyster  Bay.shall  be  allowed  to  rake  or 
take  any  oysters  in  the  creeks  or  harbors  of  the 
Town  of  Oyster  Bay,  under  the  penalty  of  $12.- 
50  for  each  offense,"  and  giving  the  forfeiture 
to  certain  persons  appointed  to  superintend  the 
oystering.  The  plaintiff  declared  against  the 
defendant,  that  Apr.  8,  1825,  he  entered  the 
harbor  of  Oyster  Bay  .near  Lloyd's  Neck  beach, 
in  the  Town  of  Oyster  Bay,  and  caught  and  car- 
ried away  a  quantity  of  oysters,  contrary  to  the 
town  law  of  Apr.  5, 1825,  by  which  he  became 
indebted  to  the  plaintiff,  as  supervisor  of  the 
town,  in  the  sum  of  $12.50.  The  defendant 
demurred  to  the  declaration,  and  the  plaintiff 
joined  in  demurrer ;  and  after  argument,  in 
which  the  defendant  insisted  upon  his  right  to 
take  oysters  in  the  place  aforesaid,  any  law, 
ordinance  or  regulation  of  the  Town  of  Oyster 
238*]  Bay  to  the  *contrary  notwithstanding, 
the  justice  gave  judgment  for  the  plaintiff. 
The  defendant  appealed  to  the  O.  P.  of  Queens, 
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where  the  plaintiff  again  recovered,  and  judg- 
ment was  rendered  m  his  favor  ;  to  reverse 
which  judgment  a  writ  of  error  was  brought 
to  this  court. 

Notwithstanding,  that  by  the  pleadings  be- 
fore the  justice,  an  issue  of  law  only  was  joined, 
on  the  argument  of  the  cause  in  the  C.  P.,  the 
following  facts  were  shown  and  admitted :  Sep. 
29,  1677,  a  patent  was  granted  by  Sir  Edmond 
Andros,  then  Governor  of  N.  Y.,  under  the 
Duke  of  York,  to  Henry  Townsend,  Sr.,  and 
six  other  persons.as  patentees  for  and  on  the  be- 
half of  themselves  and  their  associates,  the  free- 
holders and  inhabitants  of  the  Town  of  Oyster 
Bay,  of  the  tract  of  land  comprising  the  town- 
ship of  Oyster  Bay,  describing  it  particularly 
and  concluding  as  follows  :  "  bounded  on  the 
north  by  the  sound,  on  the  east  by  Hunting- 
ton  limits,  on  the  south  partly  by  the  sea,  and 
partly  by  Hempstead  limits,  and  on  the  west 
by  the  bounds  of  Hempstead  aforesaid, includ- 
ing all  the  necks  of  land  and  islands  within  the 
aforesaid  described  bounds  and  limits."  By 
the  patent  was  granted  the  above  tract,  "  with 
the  islands  and  necks  of  land  as  aforesaid,  to- 
gether with  all  the  woodland,  plains,  meadows, 
pastures,  quarries,  marshes,  waters,  lakes,  riv- 
ers, fishing,  hawking,  hunting  and  fowling, 
and  all  other  profits  and  emoluments  to  the 
tract  belonging,  and  all  privileges  and  immu- 
nities belonging  to  a  township  within  the  then 
government."  Apr.  5,  1825,  the  by-law  under 
which  the  suit  before  the  justice  was  com- 
menced,was  passed  in  town-meeting  of  the  free- 
holders and  inhabitants  of  the  Town  of  Oyster 
Bay,  together  with  other  regulations  in  the 
words  following,  viz.:  "1.  Voted  that  no  per- 
son, not  being  an  inhabitant  of  Oyster  Bay, 
shall  be  allowed  to  rake,  or  assist  in  taking  or 
raking,  or  employ  another  to  take  or  rake  any 
oysters  in  the  creeks  or  harbors  of  the  Town 
of  Oyster  Bay,  under  the  penalty  of  $12. 50  for 
each  offense,  the  whole  of  the  forfeiture  for 
the  use  of  the  persons  appointed  to  superintend 
the  oystering.  2.  Voted,  that  no  person  be  al- 
lowed to  take  or  rake  oysters  in  the  creeks  or 
harbors  of  Oyster  Bay,  but  from  the  15th  day 
of  *November  to  the  first  of  March,  [*239 
both  days  included,  under  the  penalty  above 
mentioned.  3.  Robert  Colwell,  Jacob  Colwell, 
John  Townsend  and  John  Martin,  were  chosen 
to  superintend  the  oystering,  and  receive  for 
their  use  the  whole  of  the  fines." 

Apr.  8,  1825,  Rogers,  the  defendant  below, 
being  a  citizen  of  the  State  of  N.  Y.,  did  fish 
and  oyster  in  the  waters  of  the  bay  or  harbor 
of  Osyter  Bay.  and  took  and  carried  away  100 
oysters.  The  place  where  the  oysters  were 
taken  was  adjacent  to  and  within  one  mile  of 
Long  Island  sound,  opposite  the  village  or  town 
of  Oyster  Bay,  nearer  Lloyd's  Neck  than  any 
other  land,  within  about  one  hundred  yards  of 
the  beach  on  the  said  neck,  and  where  the 
water  in  the  bay  is  at  least  twenty  feet  deep  at 
low  water.  Apr.  11,  1825,  the  suit  was  com- 
menced before  the  justice  by  Jones,  who  was, 
at  the  time,  the  supervisor  of  the  town.  There 
was  a  written  stipulation  of  the  parties  attached 
to  the  record,  that  the  cause  should  be  decided 
by  this  court  on  the  merits.  The  case  was  sub- 
mitted to  the  court  on  written  arguments,  of 
which  the  following  sketch  is  presented. 

Mr.  D.  Rogers,  plaintiff  in  error,  in  pro.  per. 

901 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1828 


By  the  common  law  of  England,  the  right  of 
filling  in  navigable  rivers  or  arms  of  the  sea  is 
common  to  every  subject,  unless  restrained  by 
grant  or  prescription  investing  some  person  or 
body  politic  with  an  exclusive  right ;  and  no 
such  right  can  be  claimed,  unless  supported  by 
a  grant  or  prescription  extending  back  as  far 
as  the  reign  of  Henry  II.  The  prerogative  of 
granting  free  and  several  fisheries  was  first 
claimed  by  the  Crown,  upon  the  establishment 
of  the  Normans,  and  was  deemed  a  usurpation 
by  the  people.  2  Bl.  Com.,  89;  3  Cr.  Dig.,  297. 
The  exercise  of  it  was  subsequently  restrained 
by  Magna  Charta. 

The  doctrine  on  that  subject  is  thus  laid 
down  in  Bac.  Abr.,  tit.  Prerogative,  D,  156  : 
"But  notwithstanding  the  King's  prerogative 
in  seas  and  navigable  rivers,  yet  it  has  always 
been  held  that  a  subject  may  fish  in  the  sea, 
which  being  a  matter  of  common  right  and  the 
24O*]  means  of  livelihood,  *cannot  be  re- 
strained by  grant  or  prescription."  Again  : 
"Every  subject  of  common  right  may  fish  in 
a  navigable  river  as  well  as  in  the  sea,  and  the 
King's  grant  cannot  bar  them  thereof.  The 
Crown  only  has  a  right  to  royal  fish,  and  that 
the  King  only  may  grant."  Bacon  cites  1  Salk., 
357  ;  2  Salk.,  637  ;  Bro.,  Custom,  46;  C  Mod., 
73.  The  case  in  1  Salk.  was  where  one  claimed 
solam  piscariam  in  the  River  Ex,  by  a  grant 
from  the  Crown;  et  per  Holt,  Ch.J.,  "the 
subject  has  a  right  to  fish  in  navigable  rivers 
as  he  has  a  right  to  fish  in  the  sea,  and  a  quo 
warranto  ought  to  be  brought  to  try  the  title 
of  this  grantee,  and  the  validity  of  his  grant." 
See,  also,  1  Mod.,  105  ;  2  H.  Bl.,  182  ;  Willis, 
265;  2  Bos.  &  P.,  472. 

Vattel,  in  his  Law  of  Nations,  bk.  1,  ch.  20, 

168,  says  :  "There  are  some  things  which 
n  their  own  nature  cannot  be  possessed;  there 
are  others,  the  property  of  which  no  one  can 
attribute  to  himself,  and  that  remain  common 
when  a  nation  takes  possession  of  a  country." 
The  Roman  civilians  called  these  res  communes, 
things  common:  such  as  the  air,  running  water, 
the  sea,  the  fish  and  the  wild  beasts.  And  again: 
"It  is  manifest  that  the  use  of  the  open  sea, 
which  consists  in  navigation  and  fishing,  is  in- 
nocent and  inexhaustible:  he  who  navigates  or 
fishes  in  it  does  no  injury  to  any  one."  lb.,  ch. 
23,  p.  185;  see  Cooper's  Justinian,  lib.  2,  sees. 
1,  67,  8. 

The  patent  of  1677,  under  which  the  plaint- 
iff below  claimed,  conferred  no  exclusive  right 
of  fishery  upon  the  freeholders  and  inhabitants 
of  Oyster  Bay.  Previous  to  the  year  1650,  the 
English  Colony,  which  was  planted  at  Ply- 
mouth in  1620,  had  extended  their  settlements 
to  the  west  on  the  main,  and  on  Long  Island  as 
far  as  the  west  bounds  of  Oyster  Bay  ;  and  in 
that  year  all  the  territory  east  of  the  west 
bounds  of  Oyster  Bay  was  ceded  by  the  Dutch, 
who  were  then  in  possession  of  N.  Y.,  to  the 
English.  In  1664,  the  Colony  was  surrendered 
to  the  English  :  it  was  reconquered  in  1673, 
and  yielded  up,  by  Treaty,  in  1674.  In  June, 
1674,  the  then  Duke  of  York,  afterwards  James 
II.,  obtained  a  confirmation  from  his  brother, 
King  Charles  II. ,  of  a  patent  of  N.  Y.  and  N. 
J.,  which  had  been  granted  to  him  in  1664, 
241*]  *and  two  days  afterwards  commis- 
sioned Sir  Edmond  Andros  to  be  Governor  of 
his  territories  in  America.  Smith,  Hist.  N.  Y., 
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17-28  and  61;  Hist.  Coll.,  189-234.  The  Town 
of  Oyster  Bay  was  settled  in  1653.  Wood's 
Hist,  of  Lond  Island,  12.  In  1665,  there  had 
been  promulgated  a  code  of  laws  for  the  gov- 
ernment of  the  Province  of  N.  Y.,  called  "the 
Duke's  laws,"  Hist.  Coll.,  307,  in  which  the 
privileges  of  towns  were  declared  and  their 
powers  defined,  which  was  the  origin  of  the 
present  Act  relative  to  the  Duties  and  Privi- 
leges of  Towns.  Under  these  circumstances,  the 
patent  of  1677  issued,  which,  after  reciting  that 
"whereas  there  is  a  certain  town  upon  Long 
Island,  commonly  called  and  known  by  the 
name  of  Oyster  Bay,"  and  describing  it  by 
metes  and  bounds,  ratifies,  confirms  and  grants 
the  tract  mentioned  in  it  to  the  patentees,  and 
confers  all  the  privileges  and  immunities  be- 
longing to  a  township  within  the  government 
of  the  Province.  The  principal,  if  not  the  only 
object  of  the  patent,  appears  to  have  been  to 
settle  and  define  the  boundaries  of  the  town- 
ship which  before  existed.  An  exclusive  right 
of  fishery  is  not  given.  Among  the  appurte- 
nances, fishing  is  enumerated  with  hawking, 
hunting  and  fowling  ;  but  it  is  contended  that 
an  exclusive  right  of  fishing,  such  as  is  claimed 
in  this  case,  would  not  pass  by  this  single  word. 
If  it  had  been  intended  to  be  granted,  it  should 
have  been  by  express  words,  and  not  left  to  im- 
plication. The  right  of  soil  beneath  the  waters 
in  navigable  streams,  must  be  by  grant  of  the 
land  covered  with  water.  2  Bl.  Com.,  19.  In 
the  enumeration  of  the  powers  and  privileges 
of  towns  in  the  Duke's  laws,  no  power  is  given 
to  one  town  to  exclude  the  inhabitants  of  an- 
other town  from  fishing  within  its  bounds.  It 
could  not  have  been  intended  to  convey  to  the 
inhabitants  of  Oyster  Bay  an  exclusive  right 
of  fishery,  and  it  could  not  so  operate,  inas- 
much as  the  King  of  England,  when  the  pat- 
ent was  granted,  being  restrained  in  his  pre- 
rogative by  Magna  Charta,  had  not  the  power 
to  grant  such  right.  Charles  II.,  in  his  grant 
to  the  Duke  of  York,  did  not  confer  such  power, 
nor  did  the  Duke  in  his  commission  to  his  Gov- 
ernor, authorize  such  grant.  Sir  Edmund  An- 
dros, therefore,  could  not  legally  grant  such 
exclusive  right ;  on  the  contrary,  he  was  ex- 
*pressly  prohibited  from  issuing  any  [*242 
patents  repugnant  to  the  laws  of  England. 

The  patent  of  1667,  as  conferring  an  exclu- 
sive right  of  fishery,  cannot  be  supported,  in 
conformity  to  the  opinion  of  Ld.  Mansfield,  in 
Campbell  v.  Hall,  Cowp.,  204,  on  the  ground 
that  it  was  a  legislative  Act,  inasmuch  as  the 
Colonial  Assembly  was  not  established  until 
1683.  Such  a  power  is  based  on  the  assumption 
that  this  was  a  conquered  country,  which  the 
facts  will  not  warrant.  The  claim  to  the  ter- 
ritory rested  in  right  of  discovery,  not  con- 
quest. It  was  ceded  to  the  English  under  their 
claim  of  1650.  But  did  the  King  possess  legis- 
lative power,  he  had  not  the  right,  according 
to  the  common  law  established  by  Magna  Char- 
ta, to  grant  an  exclusive  right  of  fishery  ;  and 
if  he  did  do  so,  and  did  create  Oyster  Bay  an 
imperium  in  imperio,  it  ceased  to  be  so  on  the 
division  of  the  State  into  towns  and  counties. 

The  right  to  pass  the  by-law  in  question  is 
not  conferred  by  statute.  The  law  relative  to 
the  duties  and  privileges  of  towns.  2R.  L.,  131. 
gives  no  such  power.  The  inhabitants  of  the 
several  towns  in  the  State,  in  town-meeting  as- 
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sembled,  may  make  prudential  rules  and  reg- 
ulations relative  to  the  use  and  management  of 
their  common  lands,  meadows  and  "other  com- 
mons." These  latter  words  cannot  be  under- 
stood to  mean  fisheries.  The  word  "commons" 
must  be  understood  according  to  its  usual 
meaning  and  legal  acceptation.  In  common 
parlance,  it  means  "an  open  ground  equally 
used  by  many  persons."  Walker  Diet.,  291.  In 
legal  acceptation,  it  is  an  incorporeal  heredita- 
ment, distinguished  from  a  franchise.  Com- 
mons are  chiefly  of  four  sorts:  common  of  pas- 
ture, of  piscary,  of  turbary  and  estovers.  Com- 
mon of  piscary  is  a  liberty  of  fishing  in  another 
man's  water.  2  Bl.  Com.,  21,  32,  34.  It  differs 
from  a  free  fishery  in  that  the  latter  is  an  ex- 
clusive right.  The  former  is  not  so.  2  Bl.  Com., 
39.  If,  in  a  case  like  the  present,  this  power 
is  granted  by  statute,  rules  and  regulations 
may  be  adopted  by  one  town  as  to  the  use  of  a 
fishery  in  another  town.  Besides,  the  by-law 
does  not  regulate  the  fishery:  it  prohibits  it  to 
All  but  the  inhabitants  of  the  town  ;  and  it  is 
243*]  *not  prudential,  as  it  gives  the  forfeit- 
ure to  individuals  instead  of  applying  it  to  the 
use  of  the  town  as  directed  by  the  statute. 

The  doctrine  advanced  in  the  treatise  of  Sir 
Matthew  Hale,  in  Hargrave's  Law  Tracts,  De 
jure  Marts.  &c.,  does  not  support  the  claim  of 
the  Town  of  Oyster  Bay.  There  are  various 
passages  in  this  work,  which,  on  a  cursory  ex- 
amination, might  be  supposed  to  favor  the 
claim  set  up ;  but  by  comparing  them  with 
other  passages,  and  applying  the  great  funda- 
mental principles  of  the  British  Constitution, 
it  will  be  found  that  the  learned  sage  can  only 
be  rendered  consistent  with  himself,  by  apply- 
ing the  observation  he  makes  to  cases  of  grants 
previous  to  Magna  Charta  ;  and  that  this  is  so, 
is  evident  from  the  fact,  that  every  precedent 
stated  by  him  in  support  of  a  prescription  to 
-an  exclusive  right  of  fishery,  is  anterior  to  the 
reign  of  Henry  II. 

The  several  towns  in  the  State  have  a  right 
to  make  prudential  rules  and  regulations  rela- 
tive to  the  use  of  lands,  the  right  of  soil  in 
which  is  vested  in  them,  and  in  no  other  lands. 
<$  Johns.,  133.  If,  as  is  contended,  the  right 
of  soil  in  the  land  under  water  is  vested  in  the 
Town  of  Oyster  Bay  by  the  patent,  the  mon- 
strous absurdity  would  follow,  that  they  have 
-a  right  to  demand  tolls  for  anchorage  of  ves- 
sels, &c.,  &c. 

By  the  Revolution,  the  dominion  of  the  King 
of  England  over  the  sea  and  navigable  rivers 
•within  our  territories,  and  his  prerogative  re- 
lative to  fisheries  as  restrained  and  limited  by 
Magna  Charta,  vested  in  the  people  of  this 
State,  who  lodged  the  same  in  the  Legislature 
as  their  depository  for  their  use.  This  prerog- 
ative has  accordingly  been  exercised  over  the 
soil  and  fisheries  in  our  navigable  rivers.  The 
Legislature  have  authorized  the  Commissioners 
of  the  Land  Office  to  make  grants  of  land  under 
water.  1  R.  L.,  294.  They  have  prohibited 
persons,  not  citizens,  from  taking  shell  fish 
and  other  fish  in  our  waters.  Stat.  4th  vol., 
b.  248.  They  have,  in  a  variety  of  instances, 
regulated  the  fisheries  within  this  State,  not 
only  in  navigable  rivers,  but  in  creeks  and 
ponds.  All  these  acts  are  legislative  exposi- 
tions, that  the  right  over  the  soil  and  fisheries 
of  our  navigable  rivers  are  vested  in  the  people 
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in  their  collective  sovereign  capacity,  and  not 
in  the  inhabitants  of  the  several  towns  border- 
ing *upon  bays  and  rivers.  Other  [*244 
towns  have  charters  as  broad,  and  granting  as 
ample  powers  as  the  charter  of  Oyster  Bay ; 
and  if  Oyster  Bay  has  an  exclusive  right  of 
fishery  within  its  bounds,  other  towns  have 
equal  rights,  and  every  instance  of  legislation 
on  the  subject  has  been  an  act  of  usurpation. 
By  the  law  above  referred  to,  prohibiting  per- 
sons, not  citizens,  from  taking  shell  fish  with- 
in the  State,  penalties  are  imposed.  What 
would  be  the  effect,  should  a  person  subject 
himself  to  a  penalty  under  that  law,  and  also 
to  a  penalty  under  the  by-law  of  Oyster  Bay 
for  one  and  the  same  offense?  Could  a  recov- 
ery under  the  town  law  be  plead  in  bar  to  a 
prosecution  under  the  state  law,  or  must  there 
be  two  recoveries  for  the  same  offense? 

Although  in  this  State  the  point  here  arising 
has  not  been  directly  adjudged,  yet  the  prin- 
ciples established  and  recognized  in  several 
cases,  appear  decisive  of  the  question  now  be- 
fore the  court.  In  a  sister  State,  however,  the 
question  has  been  distinctly  settled,  after  a  full 
discussion  by  counsel,  and  a  patient  and  care- 
ful examination  by  the  court  of  all  the  cases 
in  the  books.  In  Palmer  v.  Hicks,  6  Johns., 
133,  it  was  decided,  that  to  entitle  a  town  to 
enact  rules  and  regulations  relative  to  the  use 
of  lands,  it  must  be  shown  that  the  town  has 
a  right  of  property  in  the  lands,  the  use  of 
which  is  regulated  ;  and  that  the  extension  of 
the  bounds  of  a  town  over  a  bay  or  into  a 
sound,  is  merely  for  the  purpose  of  jurisdic- 
tion, and  is  no  evidence  of  a  grant  of  property 
in  the  soil  covered  by  the  water  ;  the  court  add- 
ing, all  the  ground  under  the  navigable  waters 
of  the  Hudson  River,  is  within  the  bound- 
aries of  some  town,  for  the  purpose  of  civil 
and  criminal  jurisdiction  ;  but  it  does  not  fol- 
low that  the  lands  under  the  water  belong  to 
the  towns.  And  in  Hooker  v.  Cummings,  20 
Johns. ,  90,  the  court  say,  that  rivers  are  to  be 
considered  navigable  as  far  as  the  sea  ebbs  and 
flows,  and  so  far  the  right  of  fishing,  as  well 
as  of  navigation,  is  common  to  all.  See,  also, 
13  Johns.,  497,  and  17  Johns.,  195.  In  Carson 
v.  Blazer,  2Binn.,  475,  it  was  held  in  Pa.,  that 
the  Susquehanna  was  a  navigable  river  and, 
therefore,  no  one  had  an  exclusive  right  of  fish- 
ing therein.  In  Arnold  v.  Monday,  1  Halst. , 
1-94.,  *decided  in  N.  J.,  the  question  [*245 
is  completely  put  at  rest,  that  ' '  navigable  riv- 
ers, where  the  tide  ebbs  and  flows,  the  ports, 
bays,  coasts  of  the  seas,  including  both  the 
waters  and  the  lands  under  the  waters,  for  the 
purposes  of  passing  and  repassing,  navigation, 
fishing,  fowling,  sustenance  and  all  other  uses 
of  the  waters  and  its  products,  are  common  to 
all  the  people  of  New  Jersey."  The  title  to 
the  territory  comprising  N.  Y.  and  N.  J. ,  is 
derived  from  the  same  source,  to  wit:  the  grant 
from  Charles  II.,  to  the  Duke  of  York,  in  1664. 
The  question,  therefore,  was  the  same  there  as 
it  is  here :  and  although  this  court  is  not  asked 
to  go  the  full  length  of  adopting  the  various 
principles  recognized  and  approved  by  the 
court  in  N.  J.,  it  is  asked  that  they  will  de- 
cided that  a  town  has  no  right,  without  legis- 
lative authority,  to  claim  an  exclusive  right 
over  the  fishery  in  any  of  the  navigable  waters 
of  the  State,  and  enforce  such  claim  by  pro- 
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hibitory  ordinances,  and  the  Infliction  of  pen- 
alties imposed  to  carry  such  ordinances  into 
effect. 

Mr.  D.  8.  Jones,  for  defendant  in  error.  The 
inhabitants  of  the  several  towns  in  this  State, 
in  town-meeting  assembled,  being  by  statute 
authorized  to  make  rules  and  regulations  to 
protect  their  common  lands  from  trespass,  and 
to  direct  the  times  and  manner  of  using  their 
common  lands  and  meadows,  and  other  com- 
mons ;  and  the  harbor  of  Oyster  Bay,  or  the 
lands  lying  under  the  water  where  the  oysters 
were  taken  by  the  plaintiff  in  error,  being  part 
of  the  common  lands  or  other  commons  of  the 
town,  the  by-law  in  question  was  lawfully 
made  to  protect  and  regulate  the  use  of  the 
common  property  of  the  town. 

The  patent  of  1677  grants  a  certain  tract  of 
land  bounded  on  the  north  by  the  sound,  and 
including  of  course  the  harbor  of  Oyster  Bay, 
"  together  with  all  the  woodland,  plains,  mead- 
ows, pastures,  quarries,  marshes,  waters,  lakes, 
rivers,  fishing,  hawking,  hunting  and  fowling, 
and  all  other  profits,  &c. ;"  and~all  the  lands 
and  premises  contained  within  the  bounds  of 
the  town,  have  become  private  property,  ex- 
cept the  great  plains  in  the  middle  of  the  island, 
the  marshes,  creeks  and  bays  on  the  south  side 
246*1  of  it,  and  the  *harbors  on  the  north 
side  :  These  now  remain,  and  have  been,  ever 
since  the  date  of  the  patent,  the  common  lands 
and  meadows,  and  other  commons  of  the  town. 

By  the  5th  section  of  the  Act  to  Amend  the 
Act  Relative  to  the  Duties  and  Privileges  of 
Towns,  Stat.,  vol.  6,  b.  207,  passed  Apr.  17, 
1823,  the  inhabitants  of  the  several  town  in 
the  State,  in  town-meeting  assembled,  are  au- 
thorized to  make  such  prudential  rules  and 
regulations  as  they  may  judge  necessary  and 
convenient  for  preserving  and  protecting  their 
common  lands  from  trespass,  and  for  directing 
the  use  and  management,  and  the  times  and 
manner  of  using  their  common  lands  and  mead- 
ows and  the  other  commons.  The  by-law  in 
question  was  passed  subsequent  to  the  enact- 
ment of  this  Act. 

The  plaintiff  in  error  contends  that  the  Town 
of  Oyster  Bay  had  no  right  of  property  in  the 
lands  where  the  oysters  were  taken,  because, 
as  he  alleges,  the  propriety  and  right  of  soil 
beneath  the  water  in  the  harbor  never  passed 
by  the  terms  of  the  patent  and,  consequently, 
the  town  had  no  right  to  pass  the  by-law  under 
which  he  was  prosecuted  ;  and  in  support  of 
his  allegation,  urges  that  whenever  the  right 
of  soil  beneath  the  waters  in  a  navigable  stream 
is  intended  to  be  granted,  the  grant  must  be 
of  "land  covered  with  water,"  and  cites  2  Bl. 
Com.,  19,  to  bear  out  this  position.  The  au- 
thority cited  does  not  support  him.  As  to  what 
passed  by  the  terms  of  the  patent,  the  bound- 
aries of  the  premises  granted  are  distinctly 
defined  ;  they  embrace  the  whole  harbor  of 
Oyster  Bay  ;  and  the  lands,  hereditaments  and 
premises,  waters,  fishing,  &c.,  within  these 
boundaries,  are  granted  to  the  patentees  for 
themselves  and  their  associates,  heirs,  succes- 
sors and  assigns.  The  language  of  the  grant 
is  as  full  and  explicit  as  could  have  been  em- 
ployed to  grant  all  the  lands  and  premises 
within  the  boundaries  described. 

Charles  II.  had  the  right  to  grant  to  the  Duke 
of  York,  in  full  and  absolute  property,  all  the 
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lands  under  the  navigable  waters  within  the 
limits  of  the  grant,  and  the  right  to  a  several 
fishery  in  those  waters.  That  the  King  is  the 
owner  of  the  land  under  all  the  navigable 
waters  of  his  dominion,  is  admitted  by  the 
plaintiff  in  error;  but  it  is  contended  that  he 
cannot  *convey  such  lands  to  a  private  [*247 
person  for  a  private  use,  and  that  the  grant 
was  void  as  contrary  to  the  law  of  nature. 
Now,  though  Vattel  says  that  the  air,  running 
water,  the  sea,  &c.,  are  common  property,  and 
as  to  the  latter,  particularly,  that  it  is  manifest 
that  the  use  of  the  open  sea,  which  consists  in- 
navigation  and  fishing,  is  innocent  and  inex- 
haustible, and  nature  does  not  give  to  man  a. 
right  of  appropriating  to  himself  things  that 
may  be  innocently  used,  and  that  are  inexhaus- 
tible and  sufficient  for  all;  yet,  he  says,  the 
various  uses  of  the  sea  near  its  coast,  render  it 
very  susceptible  of  property.  Vattel,  bk.  1, 
ch.  23,  sees.  280,  281,  287;  see,  also,  Grotius, 
bk.  2,  ch.  2,  sec.  3,  and  Azuni  Mar.  Law,  part 
1,  ch.  2,  art.  1,  sec.  3.  The  civil  law  has  also- 
been  relied  on  by  the  plaintiff  in  error,  but  the 
civil  law  never  was  in  force  in  England. 

The  common  law  of  England  or  Magna, 
Charta,  did  not  prohibit  Charles  II.  from 
granting  to  the  Duke  of  York  a  several  fishery 
in  the  waters  of  Oyster  Bay  harbor,  or  from 
granting  to  him  the  absolute  property  in  the 
lands  under  those  waters.  By  the  common  law, 
since  the  conquest,  to  the  present  day,  the 
King  is  the  absolute  owner  of  all  the  lands 
within  his  dominions,  and  it  is  a  principle  of 
the  English  tenures,  that  the  King  is  the  uni- 
versal lord  and  proprietor  of  all  the  lands  in 
his  kingdom,  and  that  no  man  doth  or  can  pos- 
sess any  part  of  it,  but  what  has  mediately  or 
immediately  been  derived  as  a  gift  from  him 
to  be  held  upon  feudal  services.  2  Bl.  Com., 
52;  6  Com.  Dig..  D,  63;  1  Bl.  Com.,  264.  The 
King  has  the  property  tarn  aqua  quam  »oli,  and 
all  profits  of  the  sea  and  all  navigable  rivers. 
5  Com.  Dig.,  Navigation,  A,  3.  So  the  prop- 
erty of  the  soil  in  all  rivers  which  have  the  flux 
and  reflux  of  the  sea,  belongs  to  the  King  and 
not  to  the  lord  of  the  manor  adjoining,  with- 
out grant  or  prescription;  5  Com.  Dig.,  Navi- 
gation, A,  7;  and  every  arm  of  the  sea  or  navi- 
fable  river,  so  high  as  the  sea  flows  and  re- 
ows,  belongs  to  the  King;  but  by  grant  or 
prescription,  a  subject  may  have  the  interest 
in  the  water  and  soil  of  navigable  rivers.  5- 
Com.  Dig.,  Navigation,  B.  The  King  may 
grant  fishing  within  a  creek  of  the  sea,  or  in 
some  known  precinct,  that  hath  known  bound* 
*though  within  the  main  sea,  he  may  [*24& 
also  grant  the  very  interest  itself,  viz. :  a  navi- 
gable river  that  is  an  arm  of  the  sea,  the  water 
and  soil  thereof.  Sir  Matthew  Hale,  Treatise, 
de  Jure  A/arts,  in  Hargrove's  Law  Tracts,  ch. 
5,  p.  17;  see,  also,  pp.10  and  12  of  same  work. 
The  16th  chapter  of  Magna  Charta,  9  Hen, 
III.,  is  the  foundation  of  the  doctrine  urged  on 
the  other  side,  that  the  Kings  of  England  were 
prohibited  from  making  grants  of  rivers  and 
rights  of  fisheries  in  rivers  or  arms  of  the  sea. 
It  is  not  pretended  that  the  King  had  not  such 
power  previous  to  the  granting  of  Magna  Char- 
ta. The  16th  chapter  of  Magna  Charta  is  in 
the  following  words:  "  Nullce  riparice  defend- 
anturde  ccetero,  nisiillce  qucefuerunt  in  defenso- 
tempore  Henrici  regis,  avi  no&tri,  et  per  eadem 
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loco,  et  eosdem  terminos,  sicut  esae  consuerverunt 
tempore  suo."  Ld.  Coke's  comments  on  this 
chapter  are  as  follows:  "That  is,  no  owner 
of  the  banks  of  rivers  shall  so  appropriate  or 
keep  the  rivers  several  to  him,  to  defend  or 
bar  others,  either  to  have  passage  or  fish  there, 
otherwise  than  they  were  used  in  the  reign  of 
King  Henry  II.  This  statute,  saith  the  Mir- 
ror, is  out  of  use,  for  many  rivers  are  at  pre- 
sent appropriated  and  fenced  in,  and  put  in 
defense,  which  used  to  be  common  to  fish  in 
and  use,  in  the  time  of  King  Henry  II."  From 
which,  it  will  be  observed,  that  the  only  com- 
ment made  by  Ld.  Coke  is,  that  the  Mirror 
says  the  statute  is  out  of  use.  Brief  as  is  this 
comment,  it  is  not  supported  by  the  text.  Ld. 
Coke  translates  the  word  "riparice,"  banks.  In- 
stead of  banks  it  should  be  rivers;  see  Ducange 
Glossary;  Spelman  Glossary;  Jac.  L.  Die.,  2 
List.,  478;  and  then  the  16th  chapter  of  Mag- 
na  Charta  would  read  thus:  "  No  rivers  shall 
be  defended  from  henceforth,  but  such  as  were 
in  defense  in  the  time  of  King  Henry,  our 
grandfather,  by  the  same  places  and  the  same 
bounds  as  they  were  wont  to  be  in  his  time. " 
The  word  defend,  as  used  in  that  chapter, 
meant "  to  prohibit  from  common  use."  What 
defense  of  rivers,  then,  was  intended  in  this 
chapter  of  Magna  Charta  ?  Ld.  Coke  con- 
strues it  to  mean  "the  appropriation  of  rivers 
by  the  owner  of  the  banks,  so  to  defend  or 
bar  others  from  passage  or  fishing."  But  Sir 
Matthew  Hale  gives  it  a  very  different  mean- 
24O*J  ing.  He  tells  *us  in  his  treatise  de  Jure 
Mans,  page  7,  "that  before  the  statute  of 
Magna  Charta,  chapter  16,  it  was  frequent  for 
the  King  to  put  as  well  fresh  as  salt  rivers  in 
denfenso  for  his  recreation;  that  is,  to  bar  fish- 
ing or  fowling  in  a  river,  till  the  King  had 
taken  his  pleasure  or  advantage  of  the  writ  or 
precept  de  defensione  riparice,  which  anciently 
was  directed  to  the  sheriff,  to  prevent  riviation 
in  any  rivers  in  his  bailiwick."  After  this  stat- 
ute (chap.  16)  the  writs  of  ripariorum  defen- 
siones  ran  thus:  "  Rex  Vicecomiti  Wigornia  sa- 
lutem.  Prcecipimus  tibi,  quod  sine  dilatione  cla- 
manfaciasetflrmiterprohiberiexpartenostra,ut 
nuttus  de  ccetero  eat  ad  rimandum  in  ripariis  nos- 
tris  in  ballwa  tua,  qua  in  defenso  fuerunt  tem- 
pore Henriei  regis  amnostri  ;  et  scire  facias  om- 
nibus de  comitatu  tuo,  qui  ab  antiquo  facere  de- 
bent  pontes  ad  riparias  illas,  quod  promdeant  sibi 
de  pontibus  ittis,  ita  quod  promtisint  et  paratiin 
advcntu  nostro  quando  eis  scire  faciemus."  Sir 
Matthew  Hale  adds,  that  afterwards  the  writs 
mentioned  particular  rivers  upon  which  the 
King  would  take  his  recreation,  as  Avon  in 
Worcestershire,  &c.  The  writ  above  given,  he 
says,  was  taken  from  the  records  of  20  Henry 
III.,  eleven  years  after  the  granting  of  Magna 
Charta,  chapter  16.  The  statute  must  have 
been  then  perfectly  understood.  The  writ 
uses  the  very  words  of  the  16th  chapter,  and 
there  can  be  no  question  that  its  object  was  to 
prevent  the  King  from  putting  any  rivers  in 
defenso  for  his  recreation,  except  such  as  had 
thus  been  put  in  defense  in  the  time  of  Henry 
II. ,  his  grandfather,  and  was  not  intended  to 
apply  to  the  owners  of  the  banks  of  rivers,  or 
any  other  individuals.  If,  however,  the  own- 
ers of  the  banks  of  rivers  were  intended  by  the 
16th  chapter  of  Magna  Charta  to  be  prohibited 
from  putting  them  in  defense,  there  is  not  one 
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word  to  be  found  in  the  comments  of  Ld.  Coke 
or  any  other  writer  upon  this  charter,  that  it 
was  intended  to  restrain  or  did  restrain  the 
King  from  granting  the  lands  under  the  rivers 
and  navigable  waters  in  his  realm,  at  his  will 
and  pleasure. 

It  is  said  that  all  grants  which  Sir  Matthew 
Hale  has  cited,  are  prior  to  the  date  of  Magna 
Charta.  This  is  not  so.  He  speaks  of  several 
subsequent  to  Magna  Charta;  one  made  by 
Henry  III.,  in  the  eleventh  year  of  his  reign, 
two  years  *only  after  the  date  of  Mag-  [*25O 
na  Charta:  Kale's  Treatise  de  Portibus  Maris, 
p.  51;  three  by  Edward  I.,  and  one  by  Edward 
III.  Idem,  pp.  62,  68,  109,  210.  Besides  these 
five  grants  cited  by  Sir  Matthew  Hale,  it  will 
be  found  that  in  4  Charles  I.  a  grant  was  made 
of  lands  between  high  and  low  water  mark  in 
Portsmouth  harbor  which,  although  contested, 
was  not  sought  to  be  avoided  on  the  ground  of 
its  being  contrary  to  Magna  Charta.  2  Anstr., 
603.  The  case  of  Hamilton  v.  Donegall,  3  Ridg. , 
267,  shows  three  different  grants  of  lands  lying 
under  navigable  waters,  and  of  fisheries  in 
those  waters  ;  one  by  James  I.,  and  two  by 
Charles  II. ,  and  though  this  case  was  fully  can- 
vassed in  the  Parliament  of  Ireland,  neither 
counsel  nor  judges  intimated  a  suggestion  that 
the  provisions  of  Magna  Charta  had  been  vio- 
lated by  those  grants. 

Ch.  J.  Fitzpatrick,  in  support  of  the  decision 
made  by  him  in  Arnolds.  Mundy,  1  Halst.,  1- 
94,  quotes  1  Mod.,  105  ;  6  Mod.,  73;  1  Salk., 
357,  and  4  Burr.,  2162.  The  case  in  1  Mod., 
105,  was  decided  by  Ld.  Hale.  It  is  true  His 
Lordship  says,  "that  in  an  action  of  trespass 
for  fishing  in  a  river  that  flows  and  reflows, 
and  in  an  arm  of  the  sea,  it  is  prima  facie,  a 
good  justification  to  say,  that  the  locus  in  quo 
is  brachium  marts  in  quo  unusquisque  subjectus 
Dom.  Regis  habet  et  habere  debet  liberam  pisca- 
riam  ;"  but  His  Lordship  also  says,  that  in 
such  a  river  the  right  of  fishing  is  prima  fade, 
common  to  all,  and  if  any  one  will  appropriate 
a  right  to  himself,  the  proof  lieth  on  his  side. 
Now,  although  prima  facie,  this  right  of  fish- 
ing in  the  sea  and  its  branches,  and  in  naviga- 
ble rivers  is  common  to  all,  this  case  admits 
that  an  individual  may  have  it  himself,  and 
may  prove  that  he  has  it. 

6  Mod.,  73,  and  1  Salk.,  357,  report  the  same 
case,  viz. :  Warren  v.  Matthews.  In  6  Mod. , 
Ld.  Holt  is  made  to  say:  "  Every  subject  of 
common  right  may  fish  with  lawful  nets,  &c., 
in  a  navigable  river  as  well  as  in  the  sea,  and 
the  King's  grant  cannot  bar  them  thereof."  In 
Salkeld  the  case  is  stated  to  be, that  one  claimed 
solam  piscariam  in  the  River  Ex,  by  a  grant 
from  the  Crown,  and  there  Ld.  Holt  is  stated 
to  have  said:  "  The  subject  has  a  right  to  fish 
in  all  navigable  *waters,  as  he  has  to  [*251 
fish  in  the  sea,  and  a  quo  warranto  ought  to  be 
brought  to  try  the  title  of  this  grantee  and  the 
validity  of  his  grant.  In  6  Mod. ,  there  are  two 
marginal  references  to  support  the  decision, 
viz.:  Ld.  Raym.,  725,  and  2  Salk.,  637,  and  in 
Salkeld  there  are  four  marginal  references, viz.: 
Davies,  157;  Plowd.,  315;  Co.,  and  2  Salk.,  637; 
neither  of  which,  in  the  most  remote  manner, 
bear  out  the  decision,  but  on  the  contrary,  the 
case  in  Davies  supports  a  contrary  doctrine. 
From  this  circumstance  it  is  presumed  that  the 
case  of  Warren  v.  Matthews,  is  misreported. 
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In  4  Burr.,  2162,  it  is  true  Ld.  Mansfield  uses 
the  words  quoted  by  G h.  J.  Fitzpatrick:  "  In 
navigable  rivers  the  fishery  is  common  ;  it  is, 
priina  facie,  in  the  King  and  is  public;"  but  he 
adds  in  the  next  sentence  what  the  Chief  Justice 
omits:  "  If  any  one  claims  it  (fishery  in  navi- 
gable rivers)  exclusively,  he  must  show  a  right; 
if  he  can  show  a  right  by  prescription,  he  may 
then  exercise  an  exclusive  right,  though  the 
presumption  is  against  him,  unless  he  can 
prove  such  right.  Here  it  is  claimed  and  found; 
it  is,  therefore,  consistent  with  all  the  cases 
that  he  may  have  an  exclusive  right  of  fishing, 
though  it  be  in  -an  arm  of  the  sea.  Such  a 
right  shall  not  be  presumed,  but  the  contrary 
prima  facie  ;  but  it  is  capable  of  being  proved." 
Justice  Yates,  in  the  same  case,  says:  "  The 
case  of  the  royal  salmon  fishery  in  the  River 
Banne,  in  Sir  John  Davies'  reports,  is  agreea- 
ble to  this,  and  it  is  a  very  good  case.  It  ap- 
pears by  it  that  the  Crown  may  grant  a  several 
fishery  in  a  navigable  river  where  the  sea  flows 
and  reflows,  or  in  an  arm  of  the  sea."  The  case 
in  4  Burr.,  therefore,  is  directly  at  variance 
with  the  one  in*  aid  of  which  it  is  quoted  by 
G  h.  J.  Fitzpatrick. 

Bl.  Com.,  39,  does  not  support  the  decision 
in  Arnold  v.  Mundy.  It  is  said  that  Sir  Will- 
iam expressly  asserts,  "  that  all  claim  of  an 
excusive  right  of  fishery  in  a  navigable  river, 
founded  on  the  King's  grant  or  on  prescrip- 
tion, must  reach  as  far  back  as  Henry  II." 
Blackstone  is  by  no  means  so  unqualified  ;  he 
distinctly  confines  his  remarks  as  to  the  effect 
of  the  prohibition  in  Magna  Charta  to  the  case 
of  free  fisheries,  such  as  are  unaccompanied  by 
the  grant  of  soil,  and  does  not  extend  it  to  sev- 
252*]  eral  fisheries,  where  the  right  of  *soil 
is  granted  with  the  right  of  fishery.  It  is  wor- 
thy of  remark,  that  the  two  treatises  of  Ld. 
Hale,  de  Jure  Maris  and  de  Mortibus  Marts,  re- 
mained in  manuscript  for  more  than  100  years 
after  they  were  written,  and  were  not  pub- 
lished until  1786.  The  treatise  de  Jure  Maris 
is  so  conclusive  that  it  cannot  admit  a  doubt 
that  Sir  Wm.  Blackstone  would  never  have 
adopted  the  construction  which  Ld.  Coke  gave 
to  the  16th  chapter  of  Magna  Charta,  if  he  had 
examined  it  with  the  writ  defensione  riparicB, 
and  with  Ld.  Bale's  explanation  of  the  sub- 
ject before  him. 

The  King  having  the  full  and  unrestrained 
right  to  grant  to  the  Duke  of  York  the  abso- 
lute property  of  the  waters  of  the  harbor  of 
Oyster  Bay,  of  the  fishery  in  those  waters  and 
the  soil  under  the  same,  exercised  that  right, 
as  will  be  seen  by  reference  to  the  grants  in 
Learning  and  Spicer's  grants,  concessions,  &c., 
pp.  3  and  41.  Sir  Edmond  Andros,  the  Gov- 
ernor of  the  Duke  of  York,  granted  the  patent 
of  Oyster  Bay,  and  by  that  grant  the  free- 
holders and  inhabitants  of  that  town  acquired 
an  absolute  right  and  title  to  the  lands  and 
premises  conveyed  by  it,  and  by  statute  have 
the  power  to  make  rules  and  regulations  for 
preserving  and  protecting  their  common  lands, 
and  for  directing  the  use  and  management  of 
the  same.  The  by-laws  are,  however,  objected 
to;  first,  because  one  of  them  is  a  prohibition, 
and  not  a  regulation;  and  secondly,  that  the 
penalty  is  given  to  individuals  and  not  to  the 
town.  The  first  answer  is,  that  a  by-law  may 
be  good  in  part,  though  void  in  part ;  and 


where  it  consists  of  several  particulars  it  is,  to 
all  purposes,  as  several  by-laws,  though  the 
provisions  be  thrown  together  under  the  form 
of  one  law.  2  Kyd,  Corp.,  155.  The  second 
section  of  the  by-law  is  free  from  the  objection 
of  its  being  a  prohibition.  It  is  a  mere  regu- 
lation, prescribing  the  periods  within  which 
oysters  may  be  taken  ;  and  on  this  the  judg- 
ment may  be  supported.  A  more  conclusive 
answer  is,  that  the  by-law  is  strictly  conform- 
able to  the  power  granted  by  the  Act  of  1828, 
though  it  may  exceed  the  authority  granted  by 
the  Act  of  1813,  2  R.  L.,  131,  under  which  the 
plaintiff  in  error  supposed  the  by-law  had  been 
enacted.  The  words  in  the  Act,  "and  the  other 
commons,"  respecting  which  rules  *and  [*253 
regulations  may  be  made,  mean  all  such  prop- 
erty as  belongs  to  the  town  which  may  not  be 
considered  either  common  lands  or  meadows  ; 
and  it  may  well  be  intended  that  the  Legisla- 
ture had  reference  to  the  common  property 
which  certain  towns  like  Oyster  Bay  had  in 
harbors  and  navigable  waters  lying  within  the 
limits  of  their  grants,  and  in  fisheries  which 
had  been  granted  them  in  those  harbors  and 
waters. 

No  argument  can  legitimately  be  drawn  in 
support  of  the  position,  that  the  right  over  the 
soil  and  fisheries  in  our  navigable  rivers  is 
vested  in  the  Legislature,  from  the  fact  that 
the  Legislature  have,  from  time  to  time,  passed 
laws  regulating  the  fisheries;  because  such  laws 
have,  in  repeated  instances,  been  passed  regu- 
lating the  fisheries  in  places  where  there  could 
be  no  doubt  that  the  title  to  the  property  was 
vested  in  individuals.  The  right  to  pass  such 
laws  is  asserted  upon  the  principle  that  the 
right  of  individuals  in  any  river  or  creek,  pri- 
vate or  public,  fresh  or  salt,  is  subject  to  the 
exercise  of  the  sovereign  authority  of  the  State 
by  the  enactment  of  laws  for  the  conservation 
of  fish  and  fry.  20  Johns.,  90. 

The  objection  that  the  by-law  of  the  Town 
of  Oyster  Bay  cannot  be  enforced  because  there 
is  a  legislative  prohibition  agaipst  persons  not 
being  citizens,  catching  fish  in  any  of  the 
waters  of  this  State,  proceeds  on  the  assump- 
tion that  the  power  to  impose  penalties  cannot 
be  concurrent.  On  the  part  of  the  defendant, 
it  is  contended,  that  such  power  may  be  con- 
current; and  a  great  variety  of  instances  might 
be  quoted  to  show  the  existence  and  the  exer- 
cise of  such  powers,  particularly  in  regard  to 
penalties  imposed  by  the  Corporation  of  N.Y., 
in  cases  where  penalties  already  existed,  cre- 
ated by  the  Legislature  of  the  State;  such  as  the 
penalties  for  servile  labor,  and  exposing  arti- 
cles for  sale  on  Sunday,  &c.,  &c. 

The  cases  cited  by  the  plaintiff  in  error,  de- 
cided in  this  court,  instead  of  supporting  him 
in  the  positions  he  has  taken,  it  is  conceived, 
settle  principles  which  directly  operate  against 
him,  and  show  the  propriety  of  affirming  the 
judgment  which  he  seeks  to  reverse.  Thus,  in 
the  case  of  Palmer  v.  Hicks,  6  Johns.,  133, 
which  was  an  action  by  the  supervisor  of 
Flushing,  to  recover  a  penalty  imposed  by  a 
by-law  *of  that  town  for  taking  clams  [*254 
within  the  bounds  of  the  town,  though  the 
judgment  which  had  been  rendered  against  the 
defendant  was  reversed,  it  was  so  reversed  ex- 
pressly on  the  ground  that  the  plaintiff  had 
failed  to  show  property  in  the  town,  in  the 
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place  where  it  was  alleged  the  offense  had  been 
committed  ;  but  it  is  clear,  that  if  such  right 
had  been  shown,  the  judgment  would  have 
been  affirmed.  17  Johns.,  195,  and  20  Johns., 
190,  are  cited  for  the  purpose  of  showing  that 
rivers  are  to  be  considered  navigable  as  far  as 
the  tide  ebbs  and  flows,  and  that  so  far  the 
right  of  fishing  as  well  as  navigation  is  com- 
mon to  all.  It  is  fully  admitted,  that  as  to  the 
right  of  navigation,  it  does  exist  even  in  the 
case  of  a  grant  to  individuals,  and  the  doctrine 
is  also  admitted  as  to  the  prima  facie  right  of 
fishing  ;  but  there  is  not  a  word  to  be  found  in 
either  of  those  cases,  which  intimates  that  the 
prima  facie  common  right  of  fishing  may  not 
be  restrained  or  taken  away  by  means  of  a 
grant  to  individuals  or  towns.  So,  also,  the 
principle  upon  which  the  decision  was  made  in 
the  case  in  Binney,  is  against  the  plaintiff  in 
error  ;  for  had  it  been  shown  in  that  case  that 
the  plaintiff  had  a  grant  of  the  bed  of  the 
river,  his  action  would  have  been  sustained. 

As  to  the  absurdity  which  it  is  said  would 
result  from  the  doctrine,  that  the  Town  of 
Oyster  Bay  has  the  right  of  propriety  or  soil 
under  the  waters  of  the  harbor,  inasmuch  as 
they  would  then  have  power  to  demand  tolls 
of  vessels  entering  the  harbor  for  anchorage, 
&c.,  the  answer  is,  that  such  absurdity  would 
not  exist,  because  all  grants  of  lands  under 
water  are  subject  to  the  right  of  passage  of 
ships  and  boats.  Ld.  Hale,  Treatise  de  Jure 
Marts,  22. 

By  the  Court,  WOODWORTH,  J. ,  after  stating 
the  pleadings  and  the  evidence  in  the  cause. 
There  is  a  written  stipulation  that  this  cause  be 
decided  on  the  merits.  The  pleadings  are  some- 
what informal ;  but  arising  in  a  justice's  court, 
we  are  to  consider  the  case  in  the  same  manner 
as  if  the  plaintiff  had  stated  all  the  facts  of  the 
case  in  his  declaration,  and  the  defendant  had 
demurred  to  the  same.  The  justice  gave  judg- 
ment for  the  plaintiff.  The  defendant  appealed 
to  the  C.  P.,  where  the  judgment  of  the  justice 
255*]  was  affirmed.  *We  are  now  called  on 
to  determine  whether  the  plaintiff  is  entitled  to 
recover.  The  cause  has  been  ably  and  most 
elaborately  argued  by  the  plaintiff  in  error  and 
the  counsel  for  the  defendant.  Several  points 
raised  by  the  plaintiff  in  error,  I  deem  it  un- 
necessary to  consider,  having  arrived  at  a  con- 
clusion that  the  cause  will  depend  on  the  de- 
cision of  the  following  questions  : 

I.  Has  the  plaintiff  below  shown  a  title  in 
the  Town  of  Oyster  Bay  to  the  premises  in 
question  ? 

II.  If  he  has,  then,  in  consequence  of  the  by- 
law passed  by  the  town,  is  the  plaintiff  entitled 
to  sustain  this  action  ? 

I  observe,  preliminarily,  that  on  the  first 
point  it  will  not  be  necessary  to  enter  upon  an 
extensive  field  of  argument,  being  of  opinion 
that  the  principles  involved  in  the  decision  of 
Gould  v.  James,  6  Cow.,  369,  do  substantially 
decide  the  first  question  ;  but  as  this  point  is 
one  of  great  importance,  and  some  judges, 
particularly  in  a  sister  State,  have  expressed 
opinions  at  variance  with  the  doctrine  in  Gould 
v.  James,  I  will  venture  to  enlarge  a  little  upon 
that  case,  and  very  briefly  examine  the  prin- 
ciples upon  which  this  cause  must  depend. 

It  is  contended,  by  the  plaintiff,  that  the 
town  has  no  right  of  property  in  the  lands 
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where  the  oysters  were  taken,  because  the 
right  of  soil  beneath  the  water  in  the  harbor  of 
Oyster  Bay  never  passed  by  the  terms  of  the 
patent. 

It  cannot  be  doubted,  that  when  a  patent  or 
grant  conveys  a  tract  of  land  by  metes  and 
bounds,  the  land  under  water  as  well  as  other 
land  will  pass,  if  the  land  under  water  lies 
within  the  bounds  of  the  grant.  A  contrary 
doctrine  would  exclude  the  lands  under  the 
water  of  lakes  and  streams  not  navigable. 
Scarcely  a  patent  ever  issued  by  this  State  that 
does  not  include  one  or  the  other,  and  as  far 
as  I  know,  no  question  has  ever  been  raised  on 
this  ground.  The  authority  cited  from  2  Bl. 
Com.,  19,  does  not  bear  out  the  position,  but 
establishes  the  contrary.  The  author  states 
that  if  a  man  grants  his  lands,  he  grants  all  his 
mines,  woods,  waters,  &c.,  as  well  as  his  fields 
and  meadows  ;  but  by  a  grant  of  water  merely, 
nothing  passes  but  a  right  of  fishing. 

*It  follows,  therefore,  if  the  grant  [*256 
was  valid,  the  Town  of  Oyster  Bay  acquired 
not  only  a  right  and  title  to  the  land  under 
water,  but  to  the  waters  themselves  comprised 
within  the  bounds  of  the  patent.  If  the  doc- 
trine contended  for  by  the  plaintiff  in  error  is 
well  founded,  there  has  been  great  error  in  the 
course  pursued  by  the  sovereign  power  of  this 
State  ever  since  it  became  a  free  and  independ- 
ent government.  It  is  well  known,  that  nu- 
merous grants  have  been  made  from  time  to 
time  by  the  Commissioners  of  the  Land  Office 
of  lands  under  the  waters  of  the  Hudson,  all 
which  have  proceeded  on  the  ground  that  it 
was  the  undeniable  right  of  the  people  of  this 
State  to  make  such  grants.  Until  very  lately,  I 
have  not  understood  that  the  power  was  ques- 
tioned. It  is  here  proper  to  observe,  that  this 
principle  does  not  at  all  conflict  with  the  doc- 
trine laid  down  by  writers  on  national  law, 
who  declare  the  air,  running  water,  the  sea, 
&c.,  are  common  property.  Vat.,  bk.  1,  ch.  23, 
sees.  280,  287  ;  Grotius,  bk.  2,  ch.  2,  sec.  3. 
The  same  writers,  however,  admit  that  the  va- 
rious uses  of  the  sea  near  its  coast  renders  it 
very  susceptible  of  property  ;  and  rivers  are 
susceptible  of  property,  because  confined  in 
banks.  Such  places  may  be  appropriated  by 
the  people  to  whom  they  belong  and  the  pro- 
ductions within  reach,  in  the  same  manner  as 
the  lands  they  inhabit.  Azuni,  part  1,  ch.  2, 
art.  1,  sec.  3. 

If  we  examine  the  common  law,  it  will  be 
found  to  sanction  this  broad  principle,  "that 
the  King  is  the  universal  lord  and  original 
proprietor  of  all  the  lands  in  his  kingdom,  and 
that  no  man  doth  or  can  possess  any  part  of  it, 
but  what  has  mediately  or  immediately  been 
derived  as  a  gift  from"  him  to  be  held  upon 
feudal  services."  2  Bl.  Com.,  52  ;  6 Com.  Dig., 
D,  63.  The  right  of  the  King  extends  over  all 
lands,  as  well  such  as  are  covered  with  water, 
as  such  as  are  not.  In  England,  it  hath  always 
been  holden  that  the  King  is  lord  of  the  whole 
shore.  He  has  the  property  tarn  aqua  quam  soli 
and  all  profits  in  the  sea,  and  all  navigable 
rivers.  So,  also,  he  has  the  property  of  the  soil 
in  all  rivers  which  have  the  flux  and  reflux  of 
the  sea,  and  not  the  lord  of  the  manor  adjoin- 
ing, without  grant  or  prescription  ;  and  every 
arm  of  the  sea  or  *navigable  river,  so  [*25l 
high  as  the  sea  flows  and  reflows,  belongs  to 
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the  King  ;  but  by  grant  or  prescription,  a  sub- 
ject may  have  the  interest  in  the  water  and 
soil  of  navigable  rivers.  5  Com.  Dig.,  Naviga- 
tion, A,  8,  &  B.  Sir  Matthew  Hale,  in  his 
Treatise  de  Jure  Marts,  Harg.  L.  T. ,  considers 
this  right  of  the  King  to  consist  in  a  right  of 
jurisdiction  and  a  right  of  ownership  :  that  a 
subject  may  have  this  right  either  by  the  King's 
grant,  and  this  without  question,  or  by  custom 
or  prescription.  The  King  may  grant  fishing 
within  a  creek  of  the  sea,  or  within  some 
known  precinct  that  hath  known  bounds, 
though  within  the  main  sea,  he  may  also  grant 
that  very  interest  itself,  viz. :  a  navigable  river 
that  is  an  arm  of  the  sea,  the  water  and  soil 
thereof.  Sir  M.  Hale,  de  Jure  Maria,  ch.  5,  pi.  17. 

It  thus  appears,  that  by  the  common  law,  the 
King  was  seised  of  all  the  lands  under  the 
navigable  waters  of  his  realm,  and  entitled  to 
grant  and  convey  them.  I  do  not  find  by  any 
authority  that  this  right  was  ever  considered  a 
usurpation.  It  is  argued,  however,  that  the 
exercise  of  such  a  power  was  prohibited  by 
Magna  Charta.  The  16th  chapter  of  Magna 
Charta,  9  Hen.  III.  is  supposed  to  contain  the 
prohibition ;  it  is  in  the  following  words : 
"  NulloB  riparm  defendantur  de  ccetero,  nisi  illce 
qucffuerunt  in  defenso  tempore  Henriciregis,  avi 
nostri,  etper  eadem  locaeteosdem  terminos,  sicut 
esse  consueverunt  temporesuo."  Ld.  Coke's  com- 
ments on  this  chapter  are  as  follows  :  "  That 
no  owner  of  the  property  of  rivers  shall  so  ap- 
propriate or  keep  the  river  several  to  him,  to 
deprive  or  bar  others  either  to  have  passage  or 
fish  there,  otherwise  than  they  were  used  in  the 
reign  of  King  Henry  II.  This  statute,  saith  the 
Mirror,  is  out  of  use,  for  many  rivers  are  at 
present  appropriated  and  fenced  in,  and  put  in 
defense,  which  used  to  be  common  to  fish  in 
and  use,  in  the  time  of  King  Henry  II." 

Even  upon  the  supposition  that  Ld.Coke  was 
not  correct  in  saying  the  statute  was  out  of  use. 
I  do  not  perceive  any  prohibition  of  the  right 
claimed  for  the  King;  and,  as  far  as  I  candis- 
cover.both  before  and  since  the  reign  of  Charles 
II.  from  whom  the  Duke  of  York  derived  his 
title,  the  right  of  the  King  to  grant  several 
fisheries  and  the  lands  under  waters  of  naviga- 
258*]  ble  *riversand  arms  of  the  sea,  has,  in 
England,  been  considered  as  well  settled. 

Sir  Matthew  Hale,  de  Jure  Maris,  pi.  7,  has 
explained  the  Statute  of  Magna  Charta,  chapter 
15,  "that  before  the  statute  it  was  frequent  for 
the  King  to  put  as  well  fresh  as  salt  rivers  in 
defenso  for  his  recreation,  that  is,  to  bar  fishing 
and  fowling  in  a  river,  till  the  King  had  taken 
his  pleasure  or  advantage  of  the  writ  or  precept 
de  defensione  riparice,"  &c.  The  object  of  the 
statute  seems  to  have  been  to  prevent  the  King 
from  putting  any  rivers  in  defenso  for  his  rec- 
reation, except  such  as  had  been  put  in  defense 
in  the  time  of  Henry  II.,  his  grandfather,  and 
was  intended  to  prohibit  the  exercise  of  his  an- 
cient perogative  for  his  own  personal  pleasure, 
but  not  applying  to  the  owners  of  the  banks  of 
rivers  or  any  other  individuals.  Notwithstand- 
ing this  statute,  the  King,  although  restricted 
as  to  the  occupancy  of  rivers  for  his  pleasure, 
was  at  liberty  to  grant  the  land,  under  the 
rivers  and  navigable  waters  in  Kis  realm,  at  his 
will  and  pleasure.  Without  going  into  a  speci- 
fication, I  only  observe,  that  several  grants  are 
stated  by  Sir  Mathew  Hale,  subsequent  to  Mag- 
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na  Charta.  Hale,  de  Porlibus  Marts,  pi.  51,  68, 
109,  110. 

The  case  in  1  Mod.,  106,  was  decided  byLd. 
Hale.  He  there  says  :  "  That  in  an  action  of 
trespass  for  fishing  in  a  river  that  flows  and  re- 
flows,  and  in  an  arm  of  the  sea,  it  is,  prima 
facie,  a  good  justification  to  say,  that  the  locus 
in  quo  is  brachium  marts  in  quo  unusquisque  sub- 
jectus  dom.  Regis  habet  et  habere  debet  liberum 
piscariam,  and  if  any  one  will  appropriate  a 
right  to  himself,  the  proof  lieth  on  his  side." 
This  prima  facie  right  is  undoubted,  and  may 
be  exercised  until  an  individual  proves  he  has 
the  right,  which  may  be  done  by  grant  or  pre- 
scription. Such  is  evidently  the  language  of 
this  case.  It  is  true  that  in  Warner  v.  Mathews, 
1  Salk.,  357,  and  6  Mod.,  73,  the  same  case 
where  one  claimed  solam  piscariam  by  grant 
from  the  Crown,  there  is  this  dictum  of  Ld. 
Holt :  "  The  subject  has  a  right  to  fish  in  all 
navigable  rivers,  as  he  has  to  fish  in  the  sea." 
I  have  looked  at  the  cases  referred  to  in  the 
margin,  and  do  not  find  that  they  support  the 
doctrine.  Indeed,  one  of  the  cases,  Davies,  57, 
decides  that  the  King  may  grant  the  franchise 
*of  a  fishery  in  a  navigable  river.  As  [*25d 
the  cases  in  6  Mod.  and  1  Salk.  are  very  briefly 
reported,  and  are  not  supported  by  the  author- 
ities cited,  there  is  good  ground  to  believe  the 
case  itself  is  misreported. 

In  Carter  v.  Murcot,  4  Burr.,  2162,  Ld.  Mans- 
field's remarks  are  in  accordance  with  the  view 
I  have  taken:  he  observes:  "In  navigable  rivers 
the  fishery  is  common;  it  is  prima  facie  in  the 
King,  and  is  public.  If  any  one  claims  it  ex- 
clusively, he  must  show  a  right.  If  he  can 
show  a  right  by  prescription,  he  may  then  ex- 
ercise an  exclusive  right,  though  the  presump- 
tion is  against  him  unless  he  can  prove  such 
right."  And  again,  that  an  exclusive  privilege 
of  fishing,  although  it  be  in  an  arm  of  the  sea, 
is  consistent  with  all  the  cases.  Such  a  right 
shall  not  be  presumed,  but  the  contrary  prima 
facie;  but  it  is  capable  of  being  proved. 

Justice  Yates  remarks  on  the  case  in  Davies' 
Reports,  which  is  referred  to  in  support  of  Ld. 
Holt's  opinion:  He  says  it  is  agreeable  to  the 
law  there  advanced,  that  the  Crown  may  grant 
a  several  fishery  in  a  navigable  river  where  the 
sea  flows  and  reflows,  and  in  an  arm  of  the  sea. 

I  deem  it  unnecessary  to  cite  other  authori- 
ties. Many  more  might  be  adduced,  but  enough 
has  been  shown  to  satisfy  my  mind  that  the 
patent  of  Sir  Edmond  Andros,  emanating  im- 
mediately from  Charles  the  Second, did  convey 
to  the  inhabitants  of  Oyster  Bay,  all  the  lands 
under  water  within  the  bounds  of  that  grant, 
together  with  the  exclusive  right  of  fishing  in 
the  waters  within  the  same.  The  case  of  Gould 
v.  James,  in  6  Cow.,  which  decides  that  a  sev- 
eral fishery  in  an  arm  of  the  sea  where  the  tide 
ebbs  and  flows,  may  be  derived  from  a  grant 
or  prescription,  appears  to  be  supported  by  the 
concurrent  authority  of  the  English  law. 

The  second  question  may  be  disposed  of  in 
few  words.  The  by-law  contains  three  sections : 
1.  That  no  person,  not  an  inhabitant  of  Oyster 
Bay,  be  allowed  to  take  oysters  in  the  creeks  or 
harbors,  under  the  penalty  of  $12.50.  2.  That 
no  person  be  allowed  to  take  oysters,  but  from 
Nov.  1  to  Mar.  1.  8.  Certain  persons  are  named 
to  receive  the  fines  to  their  own  use. 

*The  plaintiff  in  error  contends, that  [*26O 

WEND.  1. 


1828 


MATTER  OP  SEVENTEENTH  ST. 


260 


the  by-law  is  void  on  several  grounds:  1.  That 
the  town  cannot  prohibit,  but  may  regulate.  2. 
That  the  penalty  is  given  to  individuals.  A 
recovery  may  be  had  under  the  2d  section, 
which  is  clearly  a  regulation  as  to  the  times  of 
taking  oysters,  and  gives  the  penalty  generally 
without  specifying  for  whose  use.  If  the  ob- 
jection urged  as  to  the  prohibition  and  appro- 
priation of  the  penalty  were  fatal  as  to  the  1st 
and  3d  sections,  still  the  2d might  be  valid;  for 
a  by-law  may  be  good  in  part  and  void  for  the 
rest.  2  Kyd,  Corp.,  155. 

This  by-law  was  undoubtedly  made  under 
the  5th  section  of  the  Act  to  Amend  the  Act 
Relative  to  the  Duties  and  Privileges  of  Towns, 
passed  Mar.  19,  1813,  Stat.,  vol.  6,  b.  207.  By 
this  section,  the  individuals  of  every  town  are 
authorized  to  make  such  prudential  rules  and 
regulations  as  they  judge  necessary  and  con- 
venient for  the  better  improving  their  common 
lands  in  tillage,  pasturage,  or  any  other  reason- 
able way,  and  protecting  the  same  from  any 
trespass;  for  directing  the  use  and  manage- 
ment, and  the  times  and  manner  of  using  their 
common  lands  and  meadows,  and  the  other 
commons,  and  impose  penalties  on  the  offend- 
er, whether  he  resides  within  the  town  or  not, 
not  exceeding  $12.50;  and  the  penalties  so  re- 
covered shall  be  applied  in  such  manner  as  the 
inhabitants  of  the  town  shall  direct.  This  Act 
extended  to  the  regulation  of  the  common  prop- 
erty of  the  town.of  which  the  premises  in  ques- 
tion are  presumed  to  be  a  part.  The  inhabitants 
for  whose  benefit  the  grant  was  made,  have 
treated  it  as  such  in  the  by-law,  and  there  is  no 
evidence  that  any  individual  has  an  estate  in 
severally  in  the  same. 

The  Legislature  have  at  various  times  passed 
laws  regulating  fisheries,  and  declaring  certain 
streams  public  highways.  This  right  is  not  in- 
consistent with  the  claim  of  an  individual, that 
he  owns  the  fishery,  or  the  soil  under  the  water. 
In  Cooper  v.  Cummings,  20  Johns.,  90,  Ch.  J. 
Spencer  observes:  "These  will  prove  nothing, 
for  the  Legislature  has,  confessedly,  the  right 
of  regulating  the  taking  of  fish  in  private  rivers, 
and  do  every  year  pass  laws  for  that  purpose, 
20 1*]  *as  to  rivers  not  navigable  in  any  sense, 
and  which  are,  unquestionably,  private  prop- 
erty." 

It  is  admitted,  that  notwithstanding  a  grant 
to  an  individual,  the  public  have  an  interest  in 
the  waters  granted.  Ld.  Hale  has  accurately 
defined  it,  de  Jure  Maris,  22.  Speaking  of  the 
private  interest  of  the  subject,  he  observes, 
"this  interest  or  right  must  be  so  used,  as  that 
it  may  not  occasion  a  common  annoyance  to 
passage  of  ships  or  boats;  for  the  jus  privatum 
must  not  prejudice  thejuspublicum, wherewith 
public  rivers  or  arms  of  the  sea  are  affected  for 
public  use.  2.  That  the  right  a  subject  hath 
in  any  public  or  private  river  or  creek,  fresh  or 
salt,  is  subject  to  the  laws  for  the  conservation 
of  fish  or  fry."  The  individual  right,  then,  is 
subject  to  the  interference  of  the  Legislature, 
to  the  extent  before  mentioned,  but  no  further. 
Such  laws,  therefore,  are  no  invasion  of  the 
right  of  an  individual;  his  right  is  not  absolute 
and  unlimited  over  the  property  granted,  but 
qualified  by  these  implied  reservations. 

But  it  is  said  that  the  by-law  of  a  town  or  a 
corporation  is  void,  if  the  Legislature  have 
regulated  the  subject  by  law.  If  the  Legisla- 
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ture  have  passed  a  law,  regulating  as  to  certain 
things  in  a  city,  I  apprehend  the  Corporation 
are  not  thereby  restricted  from  making  fur- 
ther regulations.  Cases  of  this  kind  have  oc- 
curred, and  never  been  questioned  on  that 
ground;  it  is  only  to  notice  a  case  or  two  out 
of  many.  The  Legislature  have  impose  a  pen- 
alty of  $1  for  servile  labor  on  Sunday;  the 
Corporation  of  N.  Y.  have  passed  a  bv-law 
imposing  the  penalty  of  $5  for  the  same  of- 
fense. As  to  storing  gunpowder  in  N  Y.,  the 
Legislature  and  Corporation  have  each  imposed 
the  same  penalty.  Suits  to  recover  the  penal- 
ties have  been  sustained  under  the  corporation 
law.  It  is  believed  that  the  ground  has  never 
been  taken,  that  there  was  a  conflict  with  the 
state  law.  One  of  these  cases  is  reported  in  12 
Johns.,  122.  The  question  was  open  for  dis- 
cussion, but  not  noticed.  If  it  be  admitted,  that 
when  the  Legislature  had  passed  a  law  regu- 
lating the  fishery,  it  would  not  be  competent 
for  the  town  to  pass  a  by-law,  the  answer  here 
is,  that  the  Legislature  have  not  legislated  on 
*the  case  before  us;  for  the  Act,  4th  [*262 
vol.  L.,  248,  which  prohibits  persons  residing 
out  of  this  State  from  taking  shell  or  other 
fish  in  any  other  waters  of  this  State,  does  not 
apply.  Here  it  is  admitted  that  the  plaintiff  in 
error  is  a  citizen  of  this  State.  There  being 
then  no  conflict  of  regulation,  it  will  scarcely 
be  contended,  that  after  the  Legislature  in  1823 
had  expressly  delegated  to  the  towns  the  power 
of  regulation,  the  by-law  based  in  pursuance 
of  it  is  a  nullity.  Upon  the  whole  case,  1  am 
of  opinion  that  the  judgment  of  the  court  below  be 
affirmed. 

Cited  in— 14  Wend.,  45;  26  N.  Y.,  293;  60  N.  Y.,  65; 
68  N.  Y.,  78;  92  N.  Y.,  481  (44  Am.  Rep.,  400);  7  Hun, 
112;  11  Hun,  393;  24  Hun,  500;  11  Barb.,  251;  19  Barb., 
554;  21  Barb..  482;  34  Barb.,  591;  62  Barb.,  240;  1  T.  & 
C.,  416;  41  How.  Pr.,  426;  46  How.  Pr.,  168;  5  Sandf., 
33;  2 Bos.,  25;  Olcott,  22. 


IN  THE  MATTER  OP  THE  APPLICATION  OP 
THE  MAYOR,  &c.,  OF  THE  CITY  OF 
NEW  YORK,  Relative  to  the  Opening  of 
SEVENTEENTH  STREET,  in  the  Twelfth,  late 
Ninth,  Ward  of  the  City. 

Conveyance  of  Lots  Bounded  by  a  Space  Called 
a  Street  before  Opening  of  the  Street — Fee  of 
Such  Space  Remains  in  Grantor — Grantees 
Have  Perpetual  Right  of  Way — Assessment — 
Correction  of. 

Where  lots  were  sold  in  the  City  of  N.  Y.  bounded 
on  a  space  called  a  street,  having:  been  designated 
as  such  by  the  Commissioners  of  Streets  and  Roads 
in  the  City  of  N.  Y.,  and  such  sale  was  had  previous 
to  the  street  being:  directed  to  be  opened  by  the 
Corporation  of  the  city ;  it  was  held  that  the  fee  of 
the  land  comprised  in  the  space  called  a  street  did 
not  pass  to  the  purchasers  of  the  lots,  as  It  would 
have  done  had  the  lots  been  bounded  on  a  public 
highway,  but  that  the  same  remained  in  the  grant- 
or ;  that  the  owners  of  the  lots  had,  however,  a  per- 
petual right  of  way  over  the  space  called  a  street, 
and  an  assessment  having  been  made  to  the  full 
value  of  the  land  required  for  the  street,  by  the 
Commissioners  of  Estimate  and  Assessment,  their 
report  was  sent  back  for  correction ;  which  report, 
being  subsequently  corrected  by  an  allowance  of 
damages  only  for  the  fee  of  the  land,  subject  to  the 
right  of  way  of  the  owners  of  the  lots,  was  con- 
firmed by  the  court. 

Citations— Act,  April  3, 1807 ;  Act,  sess.  30,  ch.  115, 
sec.  9 ;  2  Johns.,  363 ;  15  Johns.,  452 ;  1  Cow.,  240 ;  2 
R.  L.,  414;  19  Johns.,  186 ;  4  Cow.,  543. 
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AT  the  last  February  Term  a  report  of  Com- 
missioners of  Estimate  and  Assessment, 
relative  to  the  opening  of  this  street,  having 
been  presented  to  the  court,  and  a  motion  made 
for  its  confirmation,  objections  were  interposed 
by  sundry  persons  owning  lots  fronting  on  the 
street,  who  claimed  that,  as  such  owners,  they 
were  entitled  to  the  compensation  allowed  for 
the  ground  to  be  occupied  as  such  street,  and 
that  the  same  ought  not  to  have  been  awarded, 
as  by  the  report  it  was  awarded  to  owners  un- 
known. Seventeenth  St.  is  one  of  the  streets 
designated  by  ' '  the  Commissioners  of  Streets 
and  Roads  in  the  City  of  New  York,"  who 
were  appointed  by  an  Act  of  the  Legislature, 
passed  Apr.  3,  1807 ;  by  which  Act  the  com- 
missioners were  authorized  to  designate  the 
site  of  streets,  to  be  opened  in  the  future  prog- 
ress and  improvement  of  the  city.  Such  des- 
ignation, however,  does  not  constitute  or  create 
the  street,  so  that  it  can  be  used  as  a  street, 
until  the  proceedings  are  had  which  are  now 
2(53*]  sought  *to  be  confirmed,  and  such  pro- 
ceedings are  approved  by  this  court.  The  late 
William  Bayard,  of  N.  Y.,  was  the  owner  of 
a  tract  of  land  lying  between  the  Warren  and 
Fitzroy  roads,  which  ran  in  a  northeasterly 
direction  from  the  Southampton  road,  and 
through  which  tract  three  streets,  viz. :  Fif- 
teenth, Sixteenth  and  Seventeenth,  were  des- 
ignated by  the  commissioners,  under  the  Act 
of  1807,  to  be  laid  to  run  in  a  southeasterly 
direction  from  the  Fitzroy  road  to  the  Warren 
road.  In  1823  Mr.  Bayard  having  had  a  map 
made  of  his  tract,  on  which  were  laid  down 
the  streets  as  designated  by  the  commissioners, 
caused  the  same  to  be  opened  in  conformity  to 
such  designation,  and  sold  a  number  of  lots  to 
the  persons  who  now  object  to  the  confirma- 
tion of  the  proceedings  of  the  Commissioners 
of  Estimate  and  Assessment,  and  executed 
deeds  to  them.  The  following  is  a  sample  of 
the  manner  in  which  the  premises  are  described 
in  the  deeds,  viz.  :  "  Fourteen  lots  of  ground 
in  the  Ninth  Ward  of  the  City  of  New  York, 
known  and  designated  on  a  map  caused  to  be 
made  by  the  said  William  Bayard  of  a  tract  of 
land  owned  by  him  as  lots  Nos.  37,  &c.,  bound- 
ed as  follows :  Northerly  by  Seventeenth  St., 
easterly  by  lots  laid  down  on  said  map  as  lots 
No.  44  and  61,  southerly  by  Sixteenth  St.,  and 
westerly  on  the  other  side  by  the  Fitzroy  road ; 
the  said  lots  containing,  together,  180  feet  six 
inches  on  Seventeenth  St.,  on  the  easterly  side 
183  feet  eleven  inches,  on  the  southerly  side, 
fronting  on  Sixteenth  St.,  175  feet,  and  on  the 
westerly  side  or  Fitzroy  road,  184  feet,  be  the 
same  more  or  less."  The  deeds  were  with  full 
covenants,  and  conveyed  all  and  singular  the 
tenements,  hereditaments  and  appurtenances 
whatsoever  to  the  premises  belonging.  There 
are  32  lots  fronting  on  Seventeenth  St.,  all  of 
which,  except  two,  were  sold  and  conveyed 
by  Mr.  Bayard,  subsequent  to  the  time  of  his 
causing  the  street  to  be  opened  as  aforesaid. 
It  was  proved  that  Mr.  Bayard  frequently  de- 
clared that  the  persons  who  purchased  lots 
from  him  were  to  have  all  his  interest  in  the 
streets,  and  would  never  have  anything  to  pay 
for  the  streets  designated  upon  his  map,  as 
they  were  already  open,  and  in  consideration 
264*1  thereof  the  purchasers  paid  an  *en- 
hanced  price  for  the  lots.  July  30,  1827,  the 
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Corporation  of  N.  Y.  directed  Seventeenth  St. 
to  be  opened,  and  Commissioners  of  Estimate 
and  Assessment  having  been  appointed,  they 
proceeded  to  the  discharge  of  their  duties,  and 
estimated  and  assessed  the  loss  and  damage 
which  would  be  sustained  by  the  owners  of 
the  ground  required  for  the  opening  of  the 

street  at  $ ,  and  assessed  the  same  upon 

the  owners  of  the  lots  fronting  upon  the  street, 
about  $170  upon  each  lot,  and  upon  the  owners 
of  other  lands,  conformably  to  the  directions 
of  the  Statute  Relative  to  the  Opening  and 
Laying  Out  of  Streets  in  the  City  of  N.  Y. 

The  report  and  objections  to  the  same  were 
submitted  to  the  court  on  written  arguments. 

Arguments  for  the  objectors.  At  the  time  of 
the  sale  and  conveyance  of  the  lots  Mr.  Bayard 
was  as  fully  and  legally  seised  of  the  ground 
covered  by  the  streets  leading  over  his  tract  of 
land  as  of  the  lots  themselves.  The  acts  of 
the  commissioners,  in  designating  the  streets, 
did  not  devest  him  of  the  fee  in  the  land.  The 
principle  of  the  English  common  law,  Good- 
title  v.  Alker,  1  Burr.,  133,  is  the  law  of  this 
country,  and  particularly  of  this  State,  in  re- 
spect to  public  highways.  The  State,  or  cor- 
poration, or  public  (except  in  those  cases  in 
which  they  have  specially  purchased  the  fee), 
have  only  a  right  of  passage  over  a  public 
highway,  and  the  fee  remains  in  the  owner  of 
the  adjoining  ground.  The  principle  of  the 
English  law  has  been  repeatedly  admitted  to 
be  the  law  in  this  country.  2  Johns.,  363  ;  15 
Johns.,  447;  1  Cow.,  238;  2  Mass.,  127;  6 
Mass.,  456,  Parsons,  Gh.  J. ;  1  Pick.,  122  ;  1 
Conn.,  105;  1  Yeates,  168;  9  Serg.  &  R.,  31 ; 
4Greenl.,  95;  1  N.  H.,  16. 

The  fee  of  the  streets  to  the  center  thereof, 
opposite  the  lots  sold  bounding  on  the  streets, 
passed  with  the  fee  of  the  lots  to  the  grantees, 
and  they,  and  not  the  representatives  of  Mr. 
Bayard,  are  the  lawful  owners  and  claimants 
entitled  to  the  compensation  awarded  by  the 
Commissioners  of  Estimate  and  Assessment. 
The  proof  aliunde  as  to  the  intention  of  the 
parties  may  well  be  received  in  an  inquiry  of 
this  nature,  directed  *by  equitable  con-  [*265 
siderations,  and  not  controlled  by  technical 
rules.  But,  independent  of  this  external  proof, 
it  is  evident  from  the  map  which  Mr.  Bayard 
had  caused  to  be  made,  and  the  deeds  executed 
in  conformity  to  it,  that  he  regarded  and 
treated  the  streets  as  public  highways.  It  is 
immaterial,  as  to  the  question  of  intention, 
whether  the  streets  had  been  actually  appro- 
priated, at  the  time,  by  the  Corporation  of  N. 
Y. ,  for  public  highways.  They  had  been  laid 
out  as  such  by  the  commissioners  under  legis- 
lative authority,  and  their  proceedings  had  re- 
ceived legislative  sanction,  and  the  Corpora- 
tion were  authorized  to  carry  their  plan  into 
execution.  The  Corporation  had  no  discretion 
in  the  case,  to  vary  or  alter  the  plan  and  streets 
as  laid  out  by  the  commissioners.  As  fast  as 
the  population  extended,  and  required  new 
streets,  the  Corporation  were  bound  to  adopt 
those  very  streets  designated  in  the  commis- 
sioners' map  and  surveys.  Mr.  Bayard  never 
considered  or  treated  the  streets  as  private 
ways  ;  he  considered  them  to  be  public  high- 
ways designated  by  law,  and  his  intention  to 
convey  all  his  interest  in  the  streets  adjoining 
his  lots  is  as  manifest  as  if  they  had  already 
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been  opened  and  used  under  the  sanction  of 
an  ordinance  of  the  Corporation.  The  idea  of 
an  intention  of  withholding  his  interest  in  the 
streets  for  his  own  use  afterwards  cannot  be 
presumed.  It  would  be  contrary  to  universal 
practice.  There  is  no  instance  to  be  found, 
said  one  of  the  judges  in  the  great  case  of  Peck 
v.  Smith,  1  Conn.,  103,  where  the  fee  of  a  high- 
way, as  distinct  from  the  adjoining  land,  was 
ever  retained  by  the  vendor  of  that  land.  No 
such  estate  was  ever  claimed  or  heard  of,  and 
it  would  be  doing  violence  to  the  good  sense 
and  common  understanding  of  the  parties  in 
this  and  in  every  case  to  act  upon  so  prepos- 
terous an  assumption,  unless  there  was  an  ex- 
press declaration  of  such  a  purpose. 

The  established  inference  of  law  is,  that  a 
conveyance  of  land  bounded  on  a  public  high- 
way, carries  the  fee  in  the  highway  to  the 
center  of  it,  as  part  and  parcel  of  the  farm.  It 
will  pass  as  appurtenant  to  the  land.  There 
are  many  cases  in  which  lands  will  pass  under 
the  name  of  appurtenances,  as  parcel  of  the 
thing  granted,  when  the  intention  is  apparent 
266*]  *from  the  circumstances.  The  good 
sense  of  the  doctrine,  said  Judge  Story,  in 
Whiting  v.  Olney,  3  Mas.,  280,  is,  that  under 
the  grant  of  a  thing,  whatever  is  parcel  of  it, 
or  necessary  to  its  beneficial  use,  or  in  com- 
mon intendment  included  in  it,  passes  to  the 
grantee.  Thus  the  grant  of  a  mill  does  not 
mean  merely  the  building,  but  includes  the 
site,  dam  and  other  things  annexed  to  the  free- 
hold, and  necessary  for  its  beneficial  use.  So 
in  Smithson  v.  Case,  Cro.  Jac. ,  526,  by  the  grant 
of  a  messuage  with  the  appurtenances,  the  or- 
chards, yards,  curtelage  and  garden  passed. 
Again  ;  in  Bryan  v.  Wetherhead,  Cro.  Car.,  17, 
by  the  demise  of  a  tenement  with  the  appurte- 
nances, an  adjoining  building  passed,  when  it 
had  been  reputed  and  accepted  as  parcel  there- 
of. In  Doane  v.  Broad  St.  Ass.,  6  Mass.,  332, 
a  wharf  and  dock  were  assigned  to  A,  with  the 
privileges  and  appurtenances  thereto,  and  it 
was  held  that  certain  flats  passed  as  appurte- 
nant to  the  wharf.  So  also  in  Brick  v.  Norton, 
1  Bos.  &  P.,  53,  Eyre,  C h.  J.,  said  that  lands 
would  pass  by  the  word  "appurtenances,"  if  it 
appeared  that  a  larger  sense  was  intended 
to  be  given  to  it  than  the  strict  technical 
sense. 

There  must  be  some  strong  and  express 
words  of  exclusion,  or  the  interest  of  the 
owner  of  the  adjoining  land,  in  the  highway 
on  which  it  is  bounded,  will  pass  by  a  deed  of 
the  land.  In  Jackson  v.  Hathaway,  15  Johns., 
447,  it  was  admitted  in  the  opinion  of  the  court, 
that  where  a  farm  was  bounded  along  a  high- 
way, or  upon  a  highway,  or  running  to  a 
highway,  there  was  reason  to  intend,  that  the 
parties  to  the  deed  meant  the  middle  of  the 
highway.  There  is  equal  reason  in  the  pres- 
ent case,  to  intend  that  the  parties  meant  to  go 
to  the  middle  of  Sixteenth  and  Seventeenth 
Sts.,  when  they  described  the  lots  as  bounded 
northerly  by  Seventeenth  St.,  or  by  Sixteenth 
St.,  or  on  Seventeenth  St.,  or  as  fronting  on 
Sixteenth  St.,  and  especially  as  the  appurte- 
nances were  conveyed,  and  the  limits  were  to 
be  reached,  be  the  dimensions  more  or  less. 

In  the  case  of  Peck  v.  Smith,  already  cited, 
1  Conn.,  there  was  a  conveyance  of  a  farm 
which  had  a  public  highway  running  through 
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it,  and  the  deed  contained  this -remarkable  ex- 
ception :  *"  Saving  and  excepting  the  [*267 
road  or  highway,  laid  out,  used  and  improved, 
running  over  the  premises."  The  majority  of 
the  court  decided,  that  the  fee  of  that,  as  of  all 
other  public  highways,  was  in  the  owner  of 
the  adjoining  lands,  and  that  the  fee  of  the 
road  passed  to  the  grantee,  notwithstanding 
the  exception.  The  owners  and  purchasers 
of  lands  on  each  side,  take  the  fee  of  the  road 
to  the  center  of  it,  subject  to  the  easement. 
Oh.  J.  Reeves  held  that  the  owner  of  land  could 
not  sell  the  land  and  reserve  the  road,  for  it 
passed  as  an  inseparable  part  and  parcel  of  the 
adjoining  land,  and  that  it  was  inadmissible 
that  the  fee  of  a  highway,  subject  to  the  ease- 
ment, should  reside  elsewhere  than  in  the  own- 
ers of  the  ad  joining  lands.  Baldwin  and  Brain- 
ard,  JJ.,  and  Mitchell,  Ch.  J..  were  of  opinion 
that  the  exception  was  sufficient  to  retain  the 
fee  of  the  highway  in  the  grantor,  Edmond, 
J.,  was  of  opinion  that  the  fee  passed,  not- 
withstanding the  exception,  which  was  in- 
tended only  to  save  the  application  of  the 
covenants  of  title  to  the  road.  He  admitted 
that  it  had  grown,  by  practice  and  universal 
understanding,  into  a  rule  of  the  common  law, 
absolute  and  uniform,  that  the  owner  of  the 
adjoining  lands  was  the  owner  of  the  fee  in  the 
highway.  Trumbull  and  Swift,  JJ.,  both 
agreed,  also,  that  the  fee  in  the  road  passed, 
notwithstanding  the  exception,  and  the  latter 
held  that  it  passed  as  appurtenant  to  the  land. 
This  case  is  submitted  as  great  authority  for 
the  doctrine,  that  a  grant  of  land  always  car- 
ries ex  vi  termini  the  fee  in  the  highway  on 
which  it  bounds,  and  that  it  would  require  at 
least  very  express  and  decisive  proof  of  an  in- 
tention to  retain  it  in  the  grantor,  before  any 
deed  will  be  so  construed.  If  the  deed  can  re- 
ceive any  other  reasonable  construction,  even 
an  apparent  reservation  of  the  highway  would 
not  be  sufficient. 

The  cases  of  deeds  and  patents  bounded  upon 
fresh  water  streams,  afford  a  strong  argument 
in  favor  of  the  claim  to  the  street ;  for  the  prin- 
ciple is  the  same  in  the  two  cases,  and  the 
analogy  is  perfect.  A  fresh  water  stream,  if 
navigable  at  all,  is  generally  a  public  highway. 
It  is  settled  that  where  a  person's  land  abuts 
upon  or  adjoins  a  river  above  tide  water,  he 
*owns  the  river  to  the  center  of  the  [*268 
stream,  and  it  would  require  an  express  and 
unequivocal  reservation  in  the  grant,  to  pre- 
vent it.  In  Claremont  v.  Coulton,  2  N.  H.,  369, 
the  lot  bounded  on  Sugar  River,  and  the  court 
observed,  that  when  a  stream  is  mentioned  as 
a  monument,  it  is  used  as  an  entirety  to  the 
center  of  it,  and  there  the  right  goes.  A  variety 
of  cases  are  cited  to  the  same  effect,  in  the 
interesting  and  learned  note  of  the  reporter  in 
6  Cow. ,  544,  and  they  demonstrate  that  if  the 
grantee  be  bounded  on  a  river  (no  matter  in 
what  mode  of  expression),  he  goes  ad  medium 
jttum  aqua,  without  decided  language,  show- 
ing a  manifest  intention  to  stop  short  at  the 
bank  or  water's  edge. 

Mr.  M.  Uishoeffer,  for  the  Corporation,  in- 
sisted that  this  case  was  not  distinguishable 
from  that  of  Mercer  St.,  4  Cow.,  542,  in  which 
the  court  refused  to  confirm  the  report  of  the 
commissioners,  they  having  allowed  only  a 
nominal  compensation  to  the  owners  of  the 
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fee  of  the  street,  on  the  ground  that  they  had 
conveyed  the  lots  to  purchasers  bounding  them 
on  Mercer  St.,  as  in  this  case  on  Seventeenth 
St. ;  the  court  holding  that  the  claimants  were 
entitled  to  compensation,  without  regard  to 
the  supposed  easement  or  right  of  way  claimed 
by  the  purchasers  of  the  Tots.  [Not  having 
been  furnished  with  a  copy  of  the  argument 
submitted  by  the  learned  attorney  for  the  Cor- 
poration, the  reporter  regrets  that  he  is  not 
able  to  lay  the  same  before  the  profession.] 

At  the  May  Term,  the  opinion  of  the  court 
was  delivered  by  SAVAGE,  Ch.  J.,  as  follows: 
A  motion  being  made  for  confirmation  of  the 
report  of  the  commissioners  of  estimate  and 
assessment  on  opening  Seventeenth  St.,  ob- 
jections are  interposed  by  sundry  persons  own- 
ers of  lots,  because  they  are  assessed  to  pay 
for  the  street  in  front  of  their  lots,  as  belong- 
ing to  owners  unknown  ;  whereas  they  claim 
to  be  the  owners  by  virtue  of  their  purchase 
of  lots  upon  the  street.  The  facts  are,  that 
the  late  William  Bayard  was  the  owner  of 
about  eight  acres  of  ground,  in  the  Village  of 
Greenwich,  in  the  City  of  N.  Y.,  which  he 
269*]  caused  to  be  surveyed  into  *lots  upon  the 
streets  and  avenues,  designated  by  "  the  Com- 
missioners of  Streets  and  Roads  in  the  City  of 
New  York,"  appointed  by  the  Act  of  Apr.  3, 
1807.  In  the  spring  of  1823  he  caused  the 
streets  to  be  actually  laid  open,  as  streets,  and 
appropriated  to  that  use,  and  sold  the  lots  now 
owned  by  the  objectors,  with  the  exception  of 
two  lots,  which  were  sold  previous  to  such 
actual  opening  of  the  streets.  The  convey- 
ances are  in  the  usual  form  granting  the  lots. 
Nothing  is  said  about  the  streets,  except  that 
the  lots  are  bounded  upon  them ;  but  it  ap- 
pears from  other  testimony  that  there  was  a 
full  understanding  between  Mr.  Bayard  and 
the  purchasers,  that  they  were  not  to  pay  any- 
thing for  the  streets.  The  commissioners  pro- 
ceeded upon  the  ground,  that  as  the  convey- 
ances of  the  lots  contained  no  grant  of  the  con- 
templated street,  nor  any  interest  therein,  the 
title,  therefore,  had  never  been  devested  and, 
consequently,  remained  in  the  heirs  of  Mr. 
Bayard. 

It  is  assumed  by  the  learned  counsel  for  the 
purchasers  from  Mr.  Bayard,  that  at  the  time 
of  the  sale  of  these  lots,  Mr.  Bayard,  was  as 
fully  seised  of  the  ground  covered  by  the  streets 
and  avenues,  as  of  the  lots;  and  also  that  the 
acts  of  the  commissioners,  and  the  appropria- 
tion of  the  ground  for  streets  and  avenues,  did 
not  devest  him  of  the  fee  in  the  land.  In  this 
I  concur  with  him  ;  and  assuming  these  posi- 
tions, I  cannot  see  how  the  fee  of  the  land  cov- 
ered by  the  streets  could  be  vested  in  the  pur- 
chasers of  the  lots.  These  streets  were  desig- 
nated by  the  commissioners  as  streets  to  be 
opened  in  the  future  progress  of  the  city,  pro- 
vided the  Corporation  or  the  proprietors  of  lots 
representing  three  fourths  of  the  front  of  either 
of  the  said  streets  should  desire  to  have  the 
same  opened.  The  Act,  sess.  30,  ch.  115,  pro- 
vides, that  in  that  event,  the  Corporation  shall 
agree  with  the  owner  for  a  reasonable  compen- 
sation to  be  made  to  him  for  such  lands,  thus 
to  be  appropriated  as  streets,  and  provides  for 
ascertaining  such  compensation  in  case  of  dis- 
agreement. In  an  ordinary  case  of  highways, 
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the  rule  is,  that  the  fee  belongs  to  the  owner  of 
•the^adjoining  ground,  and  that  the  [*27O 
public  have  only  a  right  of  passage,  an  ease- 
ment, and  that  a  trespass  will  lie  by  such  owner 
for  any  exclusive  appropriation  of  the  soil.  2 
Johns.,  363;  15  Johns.,  452;  1  Cow.,  240.  But 
the  streets  in  the  City  of  N.  Y.  are  regulated 
by  a  statute,  which  transfers  the  fee  of  the 
streets  from  the  former  owner  to  the  Corpora- 
tion of  the  City ;  in  trust,  however,  that  the 
same  be  kept  open  for  a  public  street.  Sess. 
30,  ch.  115,  sec.  9;  2  R.  L.,  414.  By  the  latter 
Act,  the  fee  is  not  changed  until  the  report  of 
the  Commissioners  of  Estimate  and  Assess- 
ment shall  be  confirmed  by  this  court.  It  is 
clear,  then,  that  at  the  time  of  these  convey- 
ances, the  grounds  designated  for  street  were 
not  public  highways  ;  they  were  private  prop- 
erty, and  belonged  to  Mr.  Bayard,  unless  they 
were  conveyed  with  the  lots.  And  the  ques- 
tion is,  whether  the  conveyance  of  a  lot  bounded 
on  a  piece  of  ground  called  a  street,  but  which 
is  in  truth  not  a  street  nor  a  highway,  conveys 
the  land  to  the  middle  of  such  contemplated 
street  ?  I  think  not.  I  speak  now  of  the  con- 
struction to  be  given  to  the  deed,  independent 
of  the  declaration  of  the  grantor,  as  to  the  ex- 
tent of  the  grant.  To  determine  the  strict  legal 
rights  of  the  parties,  I  will  suppose  the  whole 
property  in  an  inclosed  field,  as  it  was  shortly 
before  the  sale.  Suppose  the  purchasers  had 
inclosed  their  lots,  and  with  them  the  half  of 
the  street,  would  they  not  clearly  have  been 
trespassers?  Their  justification  would  be.  that 
they  were  owners  to  the  middle  of  the  high- 
way; but  the  ground  upon  which  they  attempt 
to  stand,  slides  from  under  them.  There  is  no 
highway  there.  The  ground,  contemplated  as 
a  street,  is  still  private  property  ;  and  the  pur- 
chaser must  be  confined  within  the  bounds  of 
his  grant.  The  space  called  Seventeenth  St.. 
as  yet,  is  merely  a  boundary  to  determine  the 
extent  of  the  lots.  It  is  said  that  the  Corpora- 
tion had  no  discretion,  but  were  bound  to  open 
these  streets.  If  it  were  so,  that  would  not 
vary  the  legal  rights  of  the  parties  anterior  to 
such  opening.  But  I  apprehend  there  is  a  dis- 
cretion in  the  Corporation  and  the  owners  of 
lots.  If,  indeed,  streets  are  opened  over  the 
ground  thus  designated,  they  must  be  upon  the 
*ground  as  designated  by  the  commis-  [*2  7 1 
sioners.  But  the  Corporation  are  not  obliged 
to  proceed  to  open  such  streets,  unless  desired 
to  do  so  by  three  fourths  of  the  owners  of  lots 
fronting  on  such  streets,  or  such  parts  as  is  de- 
sired to  be  opened.  The  argument  for  the  pur- 
chasers proceeds  upon  the  ground  that  these 
streets  are  to  be  considered  public  highways. 
They  certainly  were  not  so,  and  cannot  become 
such,  but  in  virtue  of  the  proceedings  now 
pending.  Although,  therefore,  the  purchasers 
did  not  acquire  the  fee  of  any  land  not  covered 
by  their  deeds,  yet  they  did  become  entitled  to 
a  right  of  way  over  the  lands  of  the  grantor, 
from  their  lots  to  the  public  highways  or  streets; 
and  as  Seventeenth  St.  was  then  opened  and 
used  as  a  public  way,  they  became  entitled  to 
pass  and  repass  upon  it,  either  to  the  Warren 
road  or  to  the  Fitzroy  road.  19  Johns.,  186.  A 
right  of  way,  therefore,  upon  the  street  now  in 
question,  belonged  to  the  purchasers,  particu- 
larly as  it  does  not  appear  that  they  had  access 
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from  their  lots  to  any  public  way  or  street  in 
any  other  manner.  In  this  particular  there  is 
a  striking  difference  between  this  case  and  the 
case  of  Mercer  St.,  4  Cow.,  543.  There,  the 
lots  in  question  were  bounded  on  one  end  on 
Broadway,  and  the  other  on  Mercer  St.,  then 
unopened.  We  there  considered  Mercer  St. 
{not  being  an  open  street  or  public  highway) 
merely  as  a  boundary.  And  as  no  right  of  way 
was  necessary  in  that  case,  nor  had  any  such 
right  been  claimed  or  exercised,  the  commis- 
sioners were  directed  to  estimate  the  value  of 
the  street  to  the  person  claiming  it,  and  not  to 
the  owners  of  the  lots  bounded  upon  it;  but  in 
this  case  the  owners  of  the  lots  were  entitled 
to  a  perpetual  right  of  way  over  the  street  in 
question,  and  had  paid,  as  a  consideration  for 
it,  an  enhanced  price  for  their  lots;  and  as  the 
full  value  of  the  street  has  been  assessed,  the 
report  must  be  returned  to  the  commissioners 
for  correction. 

At  this  term,  a  correct  report  of  the  com- 
missioners was  brought  into  court,  from  which 
it  appeared  that  the  assessment  was  reduced  to 
$600,  and  about  $12  per  lot,  and  that  such  sum 
was  allowed  for  the  fee  of  the  land,  subject  to 
272*]  the  right  of  *way  of  the  owners  of  the 
lots  fronting  on  the  street.  Further  opposition 
was  made  to  the  report,  but  it  being  in  con- 
formity to  the  principles  of  the  decision  made 
at  the  last  term, when  the  report  was  sent  back 
for  correction,  and  the  amount  assessed  being 
only  nominal,  the  court  confirmed  the  same. 

Cited  in— 2  Wend.,  473 ;  8  Wend.,  89  ;  11  Wend.,  499  ; 
19  Wend.,  139. 675  ;  5  Den.,  19 ;  23  N.  Y.,  64 :  90  N.  Y.. 
157(43  Am.  Rep..  149);  11  Barb.,  31,  393.  450 ;  48  How., 
19 ;  5  Duer,  149 ;  5  Rob.,  204 ;  37  Super.,  69 ;  2  Hilt, 
363;  6  Daly,  359;  22  Cal..  490;  31  Am.  Dec.,  173;  47 
Am.  Dec.,  278 ;  2  Am.  Rep.,  116  (15  Minn.,  145). 


E.  R.  SATTERLEE  ET  AL.  v.  GROAT. 

Common  Carrier — One  wlw  Sends  His  Servant 
to  Transport  Goods  of  Particular  Person,with 
Instructions  not  to  Take  Goods  of  Others,  not 
Liable  as  Such — Agent  Acts  for  Himself  if 
He  Takes  Goods  of  Others. 

A  person  not  a  common  carrier,  who  sends  his 
servant  to  transport  goods  belonging1  to  a  particu- 
lar person.from  one  place  to  another,  with  special  in- 
structions not  to  take  the  goods  of  any  other  person 
for  transfortation,  is  not  liable  as  a  common  car- 
rier.in  case  of  the  loss  or  embezzlement  of  the  goods. 

If  a  servant,  with  such  instructions,  takes  goods 
from  another  person  to  transport  quoad  hoc,  he  acts 
for  himself,  and  on  his  own  responsibility. 

A  person,  once  a  common  carrier,  is  no  more  lia- 
ble in  that  character,  than  any  other  person,  if  it  be 
conclusively  shown  that  he  has  abandoned  the  busi- 
ness. 

THIS  was  an  action  on  the  case,  against  the 
defendant  as  a  common  carrier,  tried  at  the 
Albany  Circuit  in  Aug.,  1827.  before  the  Hon. 
William  A.  Duer,  one  of  the  circuit  judges. 
The  facts  of  the  case  are  stated  in  the  opinion 
pronounced,  except  that  the  motion  for  a  new 
trial  was  supported  by  an  affidavit  that  the 
plaintiffs  were  surprised  on  the  trial  by  the  proof 
adduced  by  the  defendant,  that  he  had  discon- 
tinued the  business  as  a  common  carrier,  which 
they  stated  they  would  be  able  to  contradict, 


in  case  a  new  trial  was  granted.  The  cause 
was  submitted  to  the  court  on  written  argu- 
ments by, 

Mr.  L.  H.  Palmer,  for  plaintiffs. 
Mr.  A.  Van  Ingen,  for  defendant. 

By  the  Court,  SUTHERLAND,  J.  The  defend- 
ant was  a  common  carrier  between  Schenec- 
tady and  Albany,  previous  to  1819.  He  then 
sold  out  all  his  teams  but  one,  which  he  kept 
for  agricultural  purposes  on  his  farm.  One 
witness,  however,  testified  that  defendant  em- 
ployed his  team  in  the  carrying  and  forward- 
ing business,  as  occasions  offered,  until  1822  or 
1823.  But  subsequent  to  that  period,  there  is 
no  evidence  whatever  of  his  carrying  or  for- 
warding a  single  load,  until  Apr.,  1824,  when 
one  John  Dows  applied  to  him,  very  urgently, 
to  bring  some  loads  for  him  from  Albany  to 
Schenectady,  to  which  the  defendant  reluct- 
antly consented,  and  dispatched  one  Asia  with 
his  team  for  the  purpose,  with  special  instruc- 
tions to  bring  nothing  for  any  other  person;  if 
Dows'  goods  were  not  ready,  to  come  back 
empty.  He  brought  two  loads  and  returned 
for  a  third,  under  the  same  *instruc-  [*273 
tions,  repeated  again  and  again  ;  but  Dows' 
third  load  not  being  ready,  instead  of  return- 
ing empty  as  he  was  directed  to  do,  he  applied 
to  the  plaintiffs  for  a  load,  which  they  fur- 
nished him,  to  be  carried  to  Frankfort,  in  Herk- 
imer  Co.  He  arrived  at  Schenectady  late  at 
night.  The  next  morning  it  was  discovered 
that  one  of  the  boxes  had  been  broken  open, 
and  a  part  of  the  goods  stolen.  The  defend- 
ant disavowed  all  responsibility  for  the  goods, 
before  it  was  discovered  that  any  of  them  had 
been  taken,  and  declared  that  Asia  had  violated 
his  express  instructions  in  bringing  them.  Asia 
was  subsequently  convicted  of  the  theft,  and 
sent  to  the  State  Prison.  The  defendant  gave 
immediate  notice  to  the  plaintiffs  of  all  the 
facts,  and  that  he  did  not  hold  himself  respon- 
sible for  the  goods. 

The  judge  charged  the  jury,  that  if  the  de- 
fendant was  responsible  at  all,  it  was  either 
on  the  general  liability  of  a  common  carrier, 
and  that  depended  upon  the  fact,  whether  he 
was  at  the  time,  a  common  carrier  or  not ;  or 
upon  a  special  contract  for  carrying  the  goods. 
That  it  was  for  the  jury  to  determine,  whether 
the  defendant  was,  at  the  time,  acting  in  the 
capacity  of  a  common  carrier  ;  and  if  they  be- 
lieved that  the  teamster  had  been  specially 
employed  by  the  defendant,  for  a  particular 
purpose  and  object,  then  he  could  not  bind  the 
defendant  by  a  contract  beyond  his  special 
employment.  The  jury  found  for  the  de- 
fendant. 

The  law  was  correctly  laid  down  by  the 
judge.  The  defendant  stood  upon  the  same 
footing  as  though  he  had  never  been  engaged 
in  the  forwarding  business.  He  had  abandoned 
it  entirely  certainly  one  year  and,  according  to 
the  weight  of  evidence,  four  years  previous  to 
this  transaction.  He  makes  a  special  contract 
with  Dows  to  bring  goods  for  him  from  Al- 
bany, and  gives  his  teamster  express  instruc- 
tions to  bring  goods  for  no  one  else.  He  was 
acting  under  a  special  contract,  and  not  in  the 
capacity  of  a  common  carrier.  Is  he  then  re- 
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sponsible  for  the  act  of  bis  servant,  done  in 
violation  of  his  instructions,  and  not  in  the  or- 
dinary course  of  the  business  in  which  he  was 
employed?  If  a  farmer  send  his  servant  with 
a  load  of  wheat  to  market,  and  he,  without 
274*]  any  'instructions  from  his  master,  ap- 
plies to  a  merchant  for  a  return  load,  and  ab- 
sconds with  it,  is  the  master  responsible?  Most 
clearly  not.  It  was  an  act  beyond  the  scope 
of  the  general  authority  of  the  servant,  quoad 
hoe,  therefore  he  acted  for  himself  and  on 
914 


his  s  own  responsibilities,  and  not  for  his  em- 
ployer. 

The  verdict  is  according  to  the  weight  of 
evidence.  There  is  nothing  in  the  ground  of 
surprise ;  if  there  was,  it  should  have  been  the 
subject  of  special  motion. 

Motion  for  new  trial  denied. 

Cited  in— 2  Wend.,  344 ;  7  Hill,  564 ;  2  Woed  &  M.. 
315 :  24  Am.  Dec.,  740  (3  8.  &  P.,  135)  33  Am.  Dec.,  316,  (9- 
Porter,  236) ;  46  Am.  Dec.,  397  (2  Ga.,  349);  47  Am.  Dec.. 
643  (2  Texas,  115). 

WEND.  1. 


[END  OF  AUGUST  TERM,  1828.] 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


OP   THE 


STATE   OF  NEW  YORK, 


OCTOBER  TERM,  1838,  IN  THE  FIFTY-THIRD  YEAR  OF  OUR  INDEPENDENCE. 


WILLIAMS  ads.  WRIGHT. 

Costs—  Who  Entitled  to. 

The  party  prevailing1  on  the  whole  record  is  alone 
entitled  to  costs.  Although  defendant  succeed  on  an 
issue  of  law,  where  there  are  two  issues,  one  of  law 
and  the  other  of  fact,  he  is  not  entitled  to  costs,  if 
the  issue  of  fact  be  found  for  the  plaintiff. 

Citations— 2  Burr.,  1232 ;  5  East,  264 ;  2  Archb.  Pr., 

286. 

THIS  was  a  motion  to  set  off  the  defendant's 
against  the  plaintiff's  costs.  The  action 
was  replevin.  The  declaration  contained  three 
counts,  alleging  the  taking  of  the  same  prop- 
erty in  three  several  places.  To  the  first  count 
the  defendant  put  in  two  avowries,  and  to  the 
second  and  third  counts  plead  cepit  in  alio  loco, 
with  an  avowry  for  a  return  of  the  property, 
and  non  cepit  to  the  whole  declaration.  The 
plaintiff  demurred  to  the  avowries,  one  of 
which  was  determined  in  favor  of  the  plaint- 
iff, the  other  in  favor  of  the  defendant.  On  the 
trial  of  the  cause  at  the  circuit,  the  plaintiff 
claimed  to  recover  on  the  last  two  counts  of 
his  declaration,  and  obtained  a  verdict,  on 
which  judgment  was  entered.  The  defendant 
now  insisted  that  he  was  entitled  to  costs  on 
the  demurrer  determined  in  his  favor,  and 
claimed  that  the  same  be  allowed  as  a  set-off 
against  the  plaintiff's  costs.  The  defendant  had 
not  obtained  his  costs  to  be  taxed. 

Mr.  J.  Wittard,  for  defendant. 
278*]     *Mr.  8.  Stevens,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  It  is  a  suffi- 
cient answer  to  this  application,  that  it  is  not 
shown  that  the  defendant  has  had  a  bill  of 
costs  taxed,  which  he  can  claim  to  be  set  off. 
But  had  he  obtained  his  bill  to  be  taxed,  he 
would  not  have  been  entitled  to  set  it  off 
against  the  plaintiff's  costs  in  this  case.  The 
application  is  made  on  the  supposition,  that 
the  defendant  having  prevailed  on  one  of  the 
issues  of  law,  is  entitled  to  the  costs  of  that 
issue.  This  is  not  so.  The  party  prevailing  on 
the  whole  record,  is  alone  entitled  to  costs. 
Here  the  plaintiff  has  prevailed:  he  obtained 
a  verdict  on  the  second  and  third  counts  of  his 
declaration,  which  were  for  the  same  property 
claimed  in  the  first  count,  and  has  entered  his 
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judgment  accordingly.  The  rule  is,  if  there  be 
two  counts,  and  an  issue  of  law  be  joined  on 
one,  and  an  issue  of  fact  on  the  other,  if  the 
defendant  succeed  upon  the  demurrer,  and  the 
plaintiff  upon  the  issue  in  fact,  the  plaintiff 
shall  have  his  costs  on  the  issue  in  fact,  but 
the  defendant  shall  not  have  his  costs  on  the 
issue  in  law.  2  Burr.,  1232:  5  East,  264-  2 
Archb.  Pr.,  286. 
Motion  denied. 

Cited  in— 2  'Wend.,  637 :  9Wend.,  446 ;  6  Hill,  79;  6 
How.  Pr.,  114 ;  2  Wood  &  M.,  69. 


LATIMERoafc.  BARTON, 

Statute  as  to  Costs. 

On  reversal  of  a  judgment  rendered  in  a  justice's 
court  in  the  City  of  N.  Y.,  the  plaintiff  in  error  is  en- 
titled to  costs.  The  $50  Act  does  not  apply  to  the 
City  of  N.  Y. 

Citations— 6  N.  Y.  Stat.  ch.  279 ;  7  Cow.,  536 ;  2  R. 
L.,  370  to  399,  sec.  143. 

MOTION  to  set  aside  taxation  of  costs.  Costs 
were  taxed  in  this  cause  on  the  reversal 
of  a  judgment  rendered  in  a  justice's  court  in 
the  City  of  N.  Y.,  at  $88.22.    A  motion  was 
made  to  set  the  same  aside,  on  the  ground  that 
on  a  reversal  of  a  justice's  judgment,  the  party 
prevailing  is  not  entitled  to  costs. 
Mr.  S.  D.  Craig,  for  defendant. 
Mr.  C.  0' Conner,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  We  have  held, 
that  under  the  Act  of  1824,  Stat.,  6th  vol.,  ch. 
279,  the  party  prevailing  *on  a  certio-  [*279 
rarim  reversing  a  justice's  judgment,  is  not 
entitled  to  costs.  7  Cow.,  536.  That  Act  how- 
ever does  not  apply  to  the  City  of  N.  Y.  There 
the  proceedings  before  justices  are  still  regu- 
lated by  the  general  Act  relating  to  the  city,  2 
R.  L.,  370  to  399,  the  143d  section  of  which 
allows  the  remedy  by  certi&rari,  and  gives 
costs  upon  aflirmance  or  reversal  without  limi- 
tation. That  Act  is  not  repealed  by  the  Law  of 
1824 ;  consequently,  the  remedy  by  certiorari 
upon  justice's  judgments  in  the  City  of  N.  Y., 
remains  as  it  has  existed  since  1813. 

Motion  denied,  with  costs. 
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MUMFORD  ads.  WITHEY. 

* 

Action  of  Covenant  for  Consideration  in  Case 
of  Eviction —  Costs. 

In  an  action  of  covenant  to  recover  the  consider- 
ation money  in  case  of  eviction,  the  plaintiff  is  enti- 
tled to  S.  C.  costs,  though  the  recovery  is  less  than 
8350.  especially  if  the  judge  certifies  that  the  title  to 
lands  came  in  question. 

IVTOTION  for  relaxation  of  costs.  The  action 
1YJL  was  covenant  to  recover  back  the  consid- 
eration money  expressed  in  a  deed  on  the  evic- 
tion of  a  grantee,  by  virtue  of  a  recovery  in 
ejectment  under  paramount  title.  The  plaint- 
iff, on  the  trial  of  the  -cause,  showed  an  ex- 
emplification of  the  record  of  recovery  in  the 
action  of  ejectment  against  him,  the  writ  of 
possession  executed,  and  notice  to  the  defend- 
ant of  the  pendency  of  the  suit.  The  plaint- 
iff obtained  a  verdict  for  $221,51.  and  had  Su- 
preme Court  costs  taxed,  and  now  produces  a 
certificate  of  the  circuit  judge,  that  the  title  to 
land  came  in  question  upon  the  trial  of  the 
cause. 

Mr.  J.  Porter,  for  defendant.  In  the  action 
of  trespass  for  mesne  profits,  the  record  of  re- 
covery in  ejectment  is  ordinarily  the  evidence 
upon  which  the  plaintiff  rests;  and  in  such  case, 
if  the  plaintiff  does  not  claim  to  recover  dam- 
ages beyond  the  time  laid  in  the  demise,  the 
production  of  the  record  will  not  entitle  him 
to  costs,on  the  ground  that  the  title  to  land  came 
in  question.  11  Johns.,  405.  In  this  case  the 
defendant,  by  one  of  his  pleas,  denied  that  the 
lessors  of  the  plaintiff  in  the  ejectment  suit  had 
paramount  title  ;  but  the  court  will  not  look 
at  the  pleadings,  to  determine  whether  the  title 
came  in  question.  2  Cai.,  220  ;  3  Cow.,  382. 
28O*]  *The  facts  being  conceded,  the  court 
will  decide  upon  them,  notwithstanding  the 
certificate  of  the  judge. 

Mr.  W.  H.  Seward,  for  plaintiff.  The  stat- 
ute prescribing  that  where  the  recovery  does 
not  exceed  $250,  the  plaintiff  shall  be  entitled 
to  recover  only  at  and  after  the  rate  of  C.  P. 
costs,  expressly  declares,  that  nothing  therein 
contained  shall  extend  to  any  action,  where 
freehold  or  title  to  lands  shall  in  anywise  come 
in  question.  1  R.  L.,  344.  The  exception  is 
not,  if  on  the  trial  the  title  comes  in  question. 
That  in  this  action  the  title  was  in  question  is 
manifest,  for  the  only  subject  in  controversy 
was,  whether  the  title  which  the  defendant  had 
conveyed  had  failed. 

To  entitle  the  plaintiff  to  a  recovery,  he  was 
bound  to  show  an  eviction  under  paramount 
title.  This  he  was  at  liberty  to  do,  either  by 
showing,  affirmatively  and  clearly  that  he  was 
evicted  under  a  paramount  title,  or  by  the  pro- 
duction of  the  record  of  recovery,  and  notice 
of  the  pendency  of  the  suit  to  the  defendant. 
He  adopted  the  latter  course.  The  modes  of 
proof  are  different,  but  in  either  case  title  is 
shown.  Besides,  the  defendant,  by  his  plea,  ex- 
pressly brought  the  title  in  question. 

By  the  Court,  SAVAGE,  Ch.  J.  The  exception 
in  the  statute  is  general,  if  in  any  action,  free- 
hold or  title  to  lands  in  anywise  comes  in 
question,  the  plaintiff  is  not  restricted  to  C. 
P.  costs,  though  his  recovery  be  less  than 
$250.  The  plaintiff  on  the  trial  was  compelled 
to  show  his  eviction,  and,  of  course,  title  out 
of  the  defendant.  Besides,  here  the  judge  has 
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certified  the  fact,  that  the  title  to  lands  did 
come  in  question,  and  the  court  will  not  look 
beyond  the  certificate.  Whether  the  title  came 
in  question,  does  not  depend  upon  the  state  of 
the  pleadings,  but  upon  what  transpires  at  the 
trial. 

Motion  denied.* 
Cited  in-6  Wend.,  567 ;  8  Hun,  282. 

*In  Jackson  v.  Randall,  11  Johns.,  405,  the  court 
say :  "  The  statute  does  not  point  out  the  mode  in 
which  it  is  to  be  ascertained  whether  the  title  did 
come  in  question.  But  it  has  been  decided  by  this 
court,  that  the  certificate  of  the  judge  who  tried  the 
cause,  was  the  proper  evidence  on  that  subject." 


*LATHAM,  Executor,         [*281 

ads. 
WINCHELL. 

Notice  for  Judgment. 

Notice  for  judgment  as  in  case  of  nonsuit  may  be 
given,  after  a  circnit  has  commenced  at  which  the 
cause  ought  to  have  been  tried,  and  junior  issues 
have  been  tried. 

Citation— 6  Cow.,  392. 

MOTION  for  judgment  as  in  case  of  nonsuit. 
The  notice  of  this  motion  was  given  Oct. 
11,  for  the  first  day  of  the  present  term,  on  an 
affidavit,  stating  that  the  cause  had  not  been 
noticed  for  trial  at  the  Oneida  Circuit,  which 
was  then  holding,  and  at  which  junior  issues 
had  been  tried. 

Mr.  J.  A.  Spencer,  for  defendant, 
Mr.  G.  C.  Bronson,  for  plaintiff,  relied  upon 
6   Cow.,   392  ;   Id.,   388,  in  opposition  to  the 
motion. 

By  the  Court,  SUTHERLAND,  J.  This  ap- 
plication is  distinguishable  from  that  in  6  Cow. , 
392.  There  the  notice  was  given  previous  to 
the  circuit,  which  might  have  fallen  through. 
Here  it  was  not  given  until  after  the  circuit 
had  commenced,  nor  until  younger  issues  had 
been  tried. 

The  motion  is  granted,  unless  the  plaintiff 
stipulates,  &c. 

Cited  in-8  How.  Pr.,  98. 


THE  PEOPLE,  ex  rel.  AMMI  ROGERS, 

v. 
SARATOGA  COMMON  PLEAS. 

Appeal  Bond  in  Trespass. 

In  an  appeal  bond  against  two  defendants  in  an 
action  of  trespass,  it  is  not  necessary  to  provide  for 
a  recovery  against  either. 

MOTION  for  a  mandamus.  In  a  suit  in  a 
justice's  court,  the  action  was  trespass 
against  two  defendants,  who  pleaded  jointly, 
and  were  found  jointly  guilty,  and  the  dam- 
ages were  assessed  at  $26.26.  The  defendants 
appealed  jointly  to  the  Saratoga  C.  P.,  and 
gave  a  bond  in  the  usual  form.  A  motion  was 
made  to  the  C.  P.  to  quash  the  appeal,  on  the 
ground  that  the  bond  was  not  conditioned  to 
pay  the  judgment  which  might  be  recovered 
against  either  of  the  defendants,  but  provided 
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only  for  a  joint  recovery  ;  whereas,  one  might 
be  acquitted,  and  the  other  convicted,  in  the  C. 
P.  The  motion  was  denied,  and  an  applica- 
tion is  now  made  for  a  mandamus,  directing 
the  allowance  of  the  motion. 
282*]  *Mr.  J.  Ellsworth,  for  relator. 

By  the  Court,  SUTHERLAND,  J.  The  court 
below  decided  correctly.  Though  the  extent 
of  a  recovery  against  one  of  the  defendants  is 
not  provided  for  in  the  bond,  the  appeal  could 
not  therefore  be  quashed,  the  bond  being  con- 
formable to  the  statute.  The  omission,  if  there 
be  one,  is  in  the  law. 

Motion  denied. 


THE  PEOPLE,  ex  rel.  SOLOMON  LINCOLN, 

v. 
THE  SARATOGA  COMMON  PLEAS. 

Costs  on  Appeal. 

On  appeal,  all  the  costs  of  the  suit  must  be  paid  to 
the  justice :  the  party  has  no  right  to  retain  a  por- 
tion as  belonging  to  him. 

Citations-6  N.  Y.  Stat.,  295  c;  6  Cow.,  61,  69. 

MOTION  for  a  mandamus.  J.  Williams  re- 
covered a  judgment  againt  Lincoln  in  a 
justice's  court,  for  §11.27  damages,  and  $1.85 
costs.  Williams  appealed,  and  at  the  time  of 
giving  notice  of  the  appeal,  paid  the  clerk  of 
the  justice,  in  the  absence  of  the  justice,  $1.97, 
as  the  costs  and  the  fees  for  making  the  return, 
claiming  to  retain  75  cents  as  fees  due  plaint- 
iff's witnesses,  which  he  alleged  he  had  paid. 
A  motion  was  made  to  the  Saratoga  C.  P.  to 
quash  the  appeal,  on  the  ground  that  all  the 
costs  had  not  been  paid,  which  was  denied. 

Mr.  W.  L.  F.  Warren,  for  relator,  cited  6 
Cow.,  61  ;  Id.,  69. 

Mr.  J.  Ellsworth,  contra,  cited  7  Cow. ,  507, 
508. 

By  the  Court,  SUTHERLAND,  J.  The  statute 
is  premptory,  that  the  party  appealing  shall 
pay  to  the  justice  the  costs  of  the  suit,  and  also 
the  sum  of  75  cents  for  making  and  filing  the 
return.  Stats.,  vol.  6,  295  c.  To  entitle  him- 
self to  an  appeal,  a  party  must  comply  strictly 
with  the  terms  of  the  statute.  6  Cow.  61,  69. 

Motion  Granted* 

Cited  in-4  Wend.,  203 ;  18  Hun,  483 ;  10  Minn.,  223. 

*  7  flow.,  507.  is  not  at  variance  with  this  decision. 
All  that  is  decided  in  that  case  is,  that  the  party  is 
not  bound  to  pay  more  than  the  cost  of  the  suit, 
viz.:  the  excess  of  $5, 


283*]*LOWNSBURY  ads.  RATHBONE. 

Practice —  Costs. 

When  costs  are  allowed  for  attending  to  oppose, 
the  party  must  see  to  the  entry  of  his  rule,  or  they 
will  not  be  subsequently  allowed. 

MOTION  for  costs.    At  the  last  February 
Term  the  defendant  attended  court  to  op- 
pose a  motion,  which  not  being  made,  the  court 
ordered  a  rule  for  costs  for  attending  prepared 
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to  oppose.  The  rule  was  not  entered,  and  the 
court  were  now  asked  for  a  direction  to  the 
clerk  to  enter  the  rule. 

By  the  Court.  SUTHERLAND,  J.  The  motion 
comes  too  late.  It  is  the  business  of  the  party 
to  see  that  his  rule  is  entered. 

Motion  denied. 


IVESod*.  JONES. 

Practice— Notice  to    Apply  for   Commission- 
Costs. 

Where  a  defendant  gives  notice  of  his  intention  to 
apply  for  a  commission  to  examine  witnesses,  after 
he  has  received  notice  of  trial,  he  will  not  be  com- 
pelled to  pay  the  costs  of  preparing  for  trial,  if  he 
has  used  due  diligence. 

Citation— 1  Johns.  Cas.,  391. 

A  UESTION  of  costs.  Sep.  26,  the  plaintiff 
Vqf,  served  a  replication  on  the  defendant's  at- 
torney, and  at  the  same  time  delivered  a  notice 
of  trial  for  the  Oneida  Circuit,  to  be  holden  on 
Oct.  6.  On  Sep.  30,  the  defendant  gave  no- 
tice of  a  motion  for  a  commission,  accompanied 
with  an  affidavit  of  the  materiality  of  the  evi- 
dence which  he  wished  to  obtain.  Intermedi- 
ate the  service  of  the  notice  of  trial  and  the 
service  of  the  notice  for  a  commission,  the 
plaintiff  prepared  his  cause  for  trial,  by  mak- 
ing up  his  Nisi  Prius  roll,  issuing  venire,  sub- 
poenas, and  retaining  counsel.  The  plaintiff 
did  not  resist  the  motion  for  the  commission, 
but  insisted  that  it  should  be  granted  upon 
terms,  viz. :  the  payment  of  the  costs  of  pre- 
paring for  trial,  and  of  opposing  this  motion, 
the  defendant  not  having  offered  to  pay  the 
costs.  The  defendant  made  affidavit  Sep.  29, 
that  since  the  issue  was  joined,  he  had  not  had 
time  to  ascertain  precisely  the  place  of  resi- 
dence of  the  witness  whose  testimony  he 
wished  to  procure  ;  and  it  further  appeared, 
*that  the  attorneys  of  the  parties  re-  [*284r 
sided  at  the  distance  of  eighteen  miles  from 
each  other, 

Mr.  J.  A.  Spencer,  for  defendant. 

Mr.  8.  Beardsley,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  The  rule  laid 
down  in  1  Johns.  Cas.,  391,  is,  that  if  the  de- 
fendant intends  to  sue  out  a  commission,  he 
ought  to  give  notice  of  it  before  he  receives 
notice  of  trial,  or  within  a  reasonable  time  after 
issue  is  joined,  according  to  the  circumstances 
of  the  case,  and  such  notice  will  stay  the  pro- 
ceedings. But  if  he  waits  until  he  receives 
notice  of  trial,  before  he  gives  notice  of  his  in- 
tention to  apply  for  a  commission,  he  must 
pay  the  costs  to  that  time.  This  rule  has  never 
been  intentionally  departed  from  by  the  court. 
In  all  cases  where  costs  have  been  ordered  to 
be  paid,  they  have  been  so  ordered  upon  the 
ground  that  the  defendant  did  not  use  due  dili- 
gence in  giving  notice  of  his  motion.  No  such 
charge  can  be  made  against  the  defendant  in 
this  case.  Notice  of  trial  was  served  with  the 
replication,  and  the  defendant  gave  as  early 
notice  as  was  possible  under  the  circumstances. 
He  is,  therefore,  entitled  to  his  motion  uncon- 
ditionally, and  the  costs  must  abide  the  event 
of  the  cause. 

Cited  in-  6  How.  Pr.,  115 ;  Co.  B.  N.  8..  407. 
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JOHNSON  ads.  JACKSON,  ex  dem.  ROWAN. 

Practice — ISjectment — When    Verdict   not   Set 
Aside  for  Irregularity. 

In  an  action  of  ejectment,  where  a  defendant 
stands  by  and  suffers  a  verdict  to  be  taken  against 
him,  on  the  supposition  that  the  plaintiff's  proceed- 
ings are  irregular,  the  court  will  not  set  aside  the 
verdict,  even  on  terms,  when  it  is  manifest  that  the 
object  of  the  defendant  is,  to  vex  and  harass  the 
plaintiff,  and  subject  him  to  costs. 

MOTION  to  set  aside  judgment.  At  the 
February  Terra,  1828,  the  plaintiff  was  al- 
lowed to  stipulate  on  payment  of  costs.  Apr.  21, 
the  costs  were  demanded  and  not  paid.  May  14, 
the  plaintiff  at  Salem,  Washington  Co.,  paid 
the  costs  to  the  agent  who  had  demanded  the 
same.  May  16,  the  judgment  of  nonsuit  was 
perfected  by  the  defendant's  attorney.  May  20, 
the  costs  were  received  in  a  letter  directed  to 
285*]  the  defendant's  attorney  *at  Ogdens- 
burgh, and  taken  out  of  the  postoffice  there  by 
a  friend  of  the  attorney,  in  his  absence,  but 
which  the  attorney  refused  to  receive.  The 
cause  was  noticed  for  trial  for  the  July  Cir- 
cuit in  St.  Lawrence.  On  the  arrival  at  Og- 
densburgh  of  the  plaintiff  and  his  attorney, 
who  resides  at  Salem.  Washington  Co.,  they 
were  informed  that  the  costs  would  not  be  re- 
ceived; but  they  were  not  returned  or  offered 
to  be  repaid.  The  plaintiff  was  told  if  he 
would  not  try  the  cause  on  the  first  day  of  the 
circuit,  the  defendant  would  consent  to  its  be- 
ing tried  on  the  succeeding  day.  The  plaintiff 
not  acceding  to  this  proposition,  the  cause  was 
called  and  a  jury  impaneled  on  the  first  day  of 
the  circuit,  and  the  defendant  refusing  to  ap- 
pear and  confess  lease,  entry  and  ouster,  the 
plaintiff  was  nonsuited  for  that  cause.  The  de- 
fendant's attorney  and  his  witnesses  were  in 
court.  The  defendant's  attorney,  who  is  a  par- 
ty in  interest,  subsequently  observed,  if  he  was 
wrong,  the  court  would  relieve  him  on  pay- 
ment of  costs,  and  that  he  thought  the  plaint- 
iff would  be  sick  of  sending  to  that  county  to 
try  his  cause  many  times  more,  the  cause  hav- 
ing once  before  been  tried  at  great  expense. 
Under  these  circumstances,  the  defendant 
moved  to  set  aside  the  judgment. 

Mr.  I.  Scott,  for  defendant. 

Mr.  D.  Russell,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  The  entry  of 
the  judgment,  as  in  case  of  nonsuit,  May  16, 
for  the  non  payment  of  the  costs,  the  same  hav- 
ing been  paid  May  14,  was  irregular,  although 
the  defendant,  on  a  motion  to  set  aside  such 
judgment,  under  the  circumstances  of  the  case, 
would  have  been  excused  from  the  payment  of 
costs.  The  agent  of  the  defendant's  attorney, 
who  had  demanded  the  costs,  received  and 
transmitted  them  to  his  principal,  and  they 
were  received  at  Ogdensburgh  on  May  20th; 
and  though  the  attorney  states  that  he  had  not 
accepted  them,  he  omitted  to  give  notice  to  the 
plaintiff  of  his  determination  not  to  receive 
them.  He  did  not  apprise  the  plaintiff  of  his 
having  entered  judgment  as  in  case  of  non- 
286*]  suit  *against  him,  until  he  arrived  at 
Ogdensburgh,  in  July,  prepared  to  try  his 
cause,  and  even  then  he  did  not  return  the 
costs,  or  offer  to  do  so.  If  his  judgment  had 
been  regularly  entered,  his  neglect  to  give  no- 
tice of  his  de termination  not  to  receive  the 
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cost*,  retaining  them  under  his  control  from 
May  till  July,  and  even  then  omitting  to  pay 
them  back  to  the  plaintiff,  would  be  considered 
a  waiver  of  the  judgment.  As  a  matter  of 
right,  therefore,  the  defendant  cannot  claim 
to  set  aside  the  judgment  of  the  plaintiff;  and 
he  appeals  with  an  ill  grace  to  the  favor  of  the 
court.  The  defendant's  attorney,  who,  it  ap- 
pears, is  the  party  in  interest,  and  his  witnesses, 
were  in  court  when  the  trial  was  had,  and  re- 
fused to  appear.  He  stated  his  willingness  to 
have  the  cause  tried  on  the  second  day  of  the 
circuit,  and  has  not  shown  why  he  was  not 
prepared  on  the  first  day.  After  the  trial,  he 
boasted  that  if  he  was  wrong,  the  court  would 
relieve  him  on  payment  of  costs,  and  taunted 
the  plaintiff  as  to  the  expense  to  which  he  had 
been  and  would  be  subjected,  in  the  prosecu- 
tion of  his  suit.  The  defendant  has  evinced  a 
disposition  to  vex  and  harass  the  plaintiff.  In 
cases  of  this  kind,  the  court  will  be  astute  to 
place  a  party  in  fault,  and  they  will  not  relieve 
him  on  the  ordinary  terms,  where  the  rules  of 
practice  are  thus  manifestly  sought  to  be  per- 
verted to  the  purposes  of  oppression,  especially 
in  a  case  like  this,  where,  if  the  party  has 
rights,  he  can  assert  them  by  the  commence- 
ment of  a  suit  on  his  part.  The  defendant  has, 
therefore,  misjudged  in  supposing  that  the 
court  would  relieve  him  on  payment  of  costs. 
The  motion  is  denied,  with  costs. 


*FARNAM  ads.  DESPARD.     [*287 

Inquest  in  Absence  of  Defendant's  Attorney — 
When  Set  Aside. 

Where  an  inquest  was  taken  in  the  absence  of 
the  defendant's  counsel,  and  the  plaintiff  refused  to 
reinstate  the  cause  on  the  offer  of  the  payment  of 
costs,  and  it  appeared  that  the  plaintiff  would  not 
have  lost  the  circuit,  the  inquest  was  set  aside,  and 
the  costs  directed  to  abide  the  event. 

MOTION  to  set  aside  inquest.  In  conse- 
quence of  criminal  causes  being  set  down 
for  trial,  the  attorney  for  the  defendant  did  not 
attend  in  court.  Those  trials  were  unexpected- 
ly postponed,  and  the  calendar  of  civil  causes 
called  through  from  No.  18  to  96,  without  any 
cause  being  ready  for  trial.  Several  inquests 
were  taken  and,  amongst  the  number,  an  in- 
quest in  this  cause,  which  stood  No.  55  on  the 
calendar.  Immediately  after  the  inquest  was 
taken,  the  defendant's  attorney  came  into 
court,  and  applied  to  the  plaintiff's  attorney  to 
waive  the  inquest  and  reinstate  the  cause  on 
the  calendar,  and  offered  to  pay  him  the  costs 
of  the  inquest,  which  he  refused.  The  next 
morning  the  judge  commenced  calling  the  cal- 
endar again  at  No.  18,  and  several  causes  of  a 
date  junior  to  this  cause  were  tried.  A  motion 
was  now  made  to  set  aside  the  inquest. 

Mr.  1.  J.  Hinman,  for  defendant. 

Mr.  G.  A.  Mann,  for  plaintiff. 

By  the  Court,  SUTHERLAND,  J.  It  was,  un- 
doubtedly, the  duty  of  the  attorney  to  watch 
his  cause;  but  it  seems  the  Bar,  generally,  were 
misled  by  the  circumstance  of  criminal  cases 
set  down  for  trial  not  coming  on.  Notwith- 
standing that  the  inquest  was  regularly  taken, 
the  plaintiff's  attorney  ought  to  have  waived  it 
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on  the  offer  of  the  payment  of  costs.  The  state 
of  the  calendar  had  not  been  changed,  and 
there  was  every  probability  that  the  plaintiff 
would  have  had  and  an  opportunity  to  try  his 
•cause  at  that  circuit,  and  such  is  proved  to 
have  been  the  result,  as  junior  causes  were 
subsequently  tried.  Under  these  circumstances, 
the  inquest  must  be  set  aside,  and  to  discour- 
age the  disposition  of  making  costs,  by  insist- 
ing upon  advantages  of  this  kind,  the  court  di- 
rect the  costs  of  the  circuit  and  of  this  motion 
to  abide  the  event  of  the  suit. 
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*GARLOCK  ET  AL. 

ads. 
ONTARIO  BANK. 


Practice — Return  of  Process  to  Wrong  Officer. 

The  return  of  process  to  a  wrong  officer,  Is  not 
such  an  irregularity  for  which  proceedings  will  be 
«et  aside. 

MOTION  to  set  aside  proceedings  for  irregu- 
larity. The  irregularity  shown  was,  that 
the  sheriff  of  Montgomery  had  returned  the 
capias  in  this  cause,  served  by  him,  to  the 
clerk's  office  at  Utica,  whereas  he  ought  to  have 
returned  it  to  the  clerk's  office  at  Albany,  con- 
formably to  the  directions  of  the  law  of  Apr. 
14,1820.  Stat.,  Vol.  5,  6,200.  The  default 
•was  entered  Aug.  26,  and  no  inquiries  made  at 
the  Albany  clerk's  office  until  Sep.  9. 

Mr.  A.  Stewart,  for  defendant. 

Mr.  W.  King,  for  plaintiff. 

By  the  Court,  SUTHERLAND,  J.  The  statute 
is  directory  to  the  sheriff,  as  to  where  process 
shall  be  returned,  but  it  does  not  render  proc- 
ess void  if  erroneously  returned.  On  the  con- 
trary, the  Act  provides  that  the  sheriff  may  be 
proceeded  against  for  neglect  in  making  re- 
turns, notwithstanding  returns  made  to  any 
other  officer  than  that  directed.  The  conven- 
ience of  plaintiffs  and  not  of  defendants  was 
contemplated,  which,  together  with  making  an 
equal  distribution  of  fees  to  the  clerks  of  the 
court,  was  the  object  of  the  Legislature.  It 
does  not  appear  that  the  defendant  was  misled 
by  the  return  of  the  writ  to  Utica  instead  of 
Albany,  as  the  default  was  entered  previous  to 
his  making  inquiries  at  the  clerk's  office  at  the 
latter  place  ;  and  as  no  merits  are  shown,  the 
motion  is  denied,  with  costs. 
Cited  in— 1  Hill,  206 ;  13  Mich.,  221. 


FONDA  v.  CANAL  APPRAISERS. 

•Canal  Appraisers  Should  Allow  Parties  Interest- 
ed an  Opportunity  to  be  Heard. 

Where  the  Canal  Appraisers  appraised  the  dam- 
ages of  an  individual  without  giving  him  an  oppor- 
tunity to  be  heard  or  to  produce  testimony,  the 
•court  allowed  a  certiorari. 

MOTION  for  the  allowance  of  a  certiorari. 
Fonda  being  the  owner  and  possessor  of  a 
289*]  farm  in  the  town  of  Half  moon,  *in  the 
•County  of  Saratoga,  through  which  the  Cham- 
plain  Canal  passes,  in  the  year  1825,  presented 
-a  statement  of  the  damages  sustained  by  him 
in  consequence  of  the  construction  of  that 
work,  and  for  which  he  claimed  compensation, 
to  S.  Young,  Esq.,  a  Canal  Commissioner  and 
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one  of  the  Board  of  Appraisers,  which  account 
consisted  of  various  items,  amounting  to  up- 
wards of  $500,  besides  a  claim  for  the  loss  of 
six  acres  of  land,  appropriated  to  the  canal. 
In  Feb.,  1827,  and  not  before,  Fonda  was  in- 
formed that  the  Canal  Appraisers  had  appraised 
his  damages  at  $250,  and  on  inquiry  at  the  of- 
fice of  the  Secretary  of  State,  found  a  certifi- 
cate to  that  effect  lodged  there.  Notice  of  the 
time  and  place  of  the  meeting  of  the  Apprais- 
ers was  not  given  to  Fonda,  nor  had  he  an  op- 
portunity to  be  heard  or  to  produce  testimony, 
previous  to  the  making  of  the  appraisement. 
He  immediately  presented  a  memorial  to  the 
Board  of  Canal  Commissioners  for  relief,  who 
dismissed  the  same,  on  the  ground  that  the 
damages  had  been  appraised  by  the  Canal  Ap- 
praisers, and  the  party  had  neglected  to  appeal 
within  the  time  limited  by  law.  An  applica- 
tion was  now  made  for  the  allowance  of  a  cer- 
tiorari to  remove  the  proceedings  of  the  ap- 
praisers into  this  court,  which  was  granted. 
Mr.  C.  T.  Lansing,  for  relator. 

Cited  in— 1  Paige,  549 :  13  Hun,  643 ;  26  Barb.,  486 ; 
6  Abb.  Pr.,  165. 


GOODRICH  ads.  JAMES. 

Practice—Bill  of  Particulars. 

A  bill  of  particulars  referring  to  an  account  ren- 
dered, is  sufficiently  definite.  If  a  party  is  dissatis- 
fied with  a  bill  delivered,  he  must  apply  for  further 
particulars. 

Citation— Peake  Gas.,  172. 

BILL  of  particulars.  A  motion  was  made  in 
this  cause  to  set  aside  the  proceedings  for 
irregularity  on  various  grounds,  amongst  oth- 
ers, that  a  bill  of  particulars  had  not  been 
served.  It  appeared,  that  in  pursuance  of  a 
judge's  order,  the  plaintiff  had  furnished  a  bill 
of  particulars,  in  which,  instead  of  setting 
forth  the  items  of  merchandise  sold,  there  was 
a  general  reference  to  "  an  account  rendered." 
This,  it  was  contended,  was  not  a  compliance 
with  the  order,  and  that  the  plaintiff,  conse- 
quently, had  no  right  to  proceed  in  the  suit. 
*Mr.  J.  Hyde,  for  defendant.  [*29O 

Messrs.  King  and  Dennison,  for  plan  tiff.. 

By  the  Court,  SUTHERLAND,  J.  The  bill  of 
particulars  was  sufficiently  definite.  It  is  al- 
lowable, when  aa  account  has  already  been 
delivered,  to  refer  to  it  generally  in  the  bill  of 
particulars,  without  restating  the  items  of  it. 
Peake  Gas.,  172.  Besides,  the  party,  if  dis- 
satisfied, should  have  obtained  an  order  for 
further  particulars,  and  had  no  right  to  con- 
sider the  plaintiff  in  default,  because  he  had 
furnished  what  he  deemed  an  insufficient  bill. 

Motion  denied,  with  costs. 

Cited  in— 21  Wend.,  428 ;  32  Gal.,  638 ;  39  Mich.,  301. 


THE  PEOPLE,  ex  rel.  CLARK  and  FAKNHAM, 

v. 
ONONDAGA  COMMON  PLEAS. 

Costs  on  Appeal. 

Where  a  plaintiff  in  nonsuited  in  an  appeal  cause, 
the  defendant  is  entitled  to  recover  only  $7  costs 
exclusive  of  disbursements. 
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POSTS  on  appeal.  A  judgment  was  ren- 
\J  dered  against  the  relators  in  a  justice's 
court  for  $89.86  damages  and  costs.  They  ap- 
pealed to  the  Onondaga  C.  P.,  and  on  the  trial 
of  the  cause  the  plaintiff  was  nonsuited.  The 
taxing  officer  refused  to  allow  the  relators 
more  than  $7  costs,  exclusive  of  disbursements; 
and  on  an  appeal,  the  C.  P.  confirmed  the  taxa- 
tion. Application  was  now  made  for  a  man- 
damus to  vacate  that  rule,  and  to  direct  the  al- 
lowance of  a  full  bill  of  costs. 

Mr.  J.  Wilkinson,  for  relators,  insisted  that 
the  proviso  of  the  89th  sec.  of  the  $50  Act, 
Stat.,  6  vol.  296  c,  limiting  the  amount  of  costs 
to  $7,  in  cases  where  the  recovery  does  not  ex- 
ceed $25,  does  not  apply  to  this  case;  because 
here  is  no  recovery  within  the  meaning  of  the 
Act,  which  provides  for  cases  where  there  is  a 
recovery  of  debt  or  damages,  but  where  the 
amount  is  so  small  that  the  party  ought  not  to 
have  a  full  bill  of  costs.  The  case  does  not 
come  within  the  proviso,  and  by  the  previous 
provisions  of  the  same  section,  the  relators  are 
entitled  to  the  costs  of  the  appeal  to  be  taxed. 
Had  the  plaintiff  below,  the  appellee,  succeed- 
291*]  ed.  *and  recovered  the  same  amount 
for  which  he  obtained  judgment  before  the  jus- 
tice, he  would  have  been  entitled  to  his  full 
costs;  why  should  not  the  appellants,  having 
succeeded  in  reciting  the  demand,  recover  their 
full  costs  ? 

By  the  Court,  SUTHERLAND,  J.  By  the  pro- 
viso of  the  statute,  unless  there  is  a  recovery 
exceeding  $25,  the  prevailing  party  is  not  en- 
titled to  costs  exceeding  $7,  exclusive  of  dis- 
bursements. Had  the  appellants  recovered  $24, 
their  costs  would  have  been  limited  to  $7;  and 
recovering  nothing,  they  are  entitled  to  no 
more  than  that  sum. 

Motion  denied. 

Cited  in— 2  Wend.,  290 ;  59  Barb.,  222. 


THE  PEOPLE,  ex  rel.  RODDY  &  WILKINSON, 
TIOGA  COMMON  PLEAS. 

Mandamus — Affidavit — Must  not  be  Entitled. 

Where  a  Court  of  C.  P.  allowed  a  justice  to  amend 
his  judgment  so  as  to  make  it  conform  to  an  appeal 
bond,  a  mandamus  would  have  been  allowed  had  the 
affidavit  not  been  defective.  On  a  motion  for  a 
mandamus,  the  affidavit  must  not  be  entitled. 

Citation— 2  Johns.,  372. 

MOTION  for  a  mandamus.  A  judgment  was 
rendered  in  a  justice's  court  against  one 
Hill  for  $50  damages,  and  $3.63£  costs.  Hill 
appealed  to  the  Tioga  C.  P. ,  and  executed  the 
usual  bond,  reciting  the  judgment  to  have 
been  rendered  for  $50  damages  and  $3.88^ 
costs.  A  motion  was  made  to  quash  the  ap- 
peal on  account  of  the  variance  between  the 
judgment  and  the  recital  in  the  bond.  The 
court  permitted  the  justice  to  amend  his  return 
by  adding  25  cents,  the  costs  of  a  transcript  of 
the  judgment  granted  on  the  day  after  its  ren- 
dition, and  refused  to  quash  the  appeal.  The 
affidavit  on  which  the  motion  was  made,  was 
entitled  "Sup.  Court.  Andrew  Roddy  and  Wil- 
son Wilkison  v.  Thomas  W.  Hitt." 

By  the  Court,  SAVAGE,  Ch.  J.  The  C.  P. 
erred,  and  an  alternative  mandamus  would 
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have  been  granted,  had  the  affidavit  not  been 
entitled.  It  is  the  settled  practice  of  this  court, 
that  on  a  motion  for  a  mandamus,  the  affidavit 
must  not  be  entitled.  The  reason  is,  that  at 
the  time  of  the  *making  of  the  affidavit, [*292 
there  is  no  cause  pending  in  this  court;  and  an 
indictment  for  perjury  in  making  such  an  affi- 
davit must  fail,  as  it  could  not  be  shown  that 
such  a  cause  existed  in  the  court  in  which  the 
affidavit  was  made.  2  Johns.,  372. 
Motion  denied. 

Cited  in-3  Den.,  56 ;  7  How.  Pr.,  127 ;  2  Abb.  N.  S., 
80;  3  Dill.,  521. 


GRISWOLD  ads.  LEWIS  &  REES. 

Practice. 

A  writ  cannot  be  quashed  before  it  is  returned. 
The  motion  should  be  for  a  supersedeas. 

MOTION  to  quash  a  writ  in  replevin.  Vari- 
ous defects  were  alleged,  but  it  appeared 
the  writ  had  not  been  returned,  which  was  re- 
lied on  in  opposition  to  the  motion. 
Mr.  W.  8.  Stow,  for  defendant. 
Mr.  D.  McMartin,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  The  motion 
is  premature.  A  writ  cannot  be  quashed  until 
it  is  returned.  Before  it  is  returned,  the  mo- 
tion should  be  for  a  supersedeas. 

Motion  denied,  with  costs. 


HOPKINS  ads.  COBURN. 

Suitor's  Privilege. 

A  suitor  attending  court  is  not  privileged  from 
having  process  served  on  him  in  a  non-bailable  ac- 
tion. 

Citations-7  Johns.,  538 ;  2  Johns.,  294 ;  3  Cow.,  392. 

MOTION  to  set  aside  an  arrest,  and  vacate 
an  appearance  indorsed  on  a  capias.  De- 
fendant, who  is  a  resident  of  the  County  of 
Onondaga.  attended  the  trial  of  a  cause  com- 
menced by  him  in  a  justice's  court,  in  the- 
County  of  Cortland.  Immediately  after  the 
termination  of  the  trial,  a  capias,  containing  an 
ac  etiam  clause  for  a  malicious  prosecution, was 
served  upon  him.  Bail  was  not  demanded  of 
him,  but  he  was  required  to  indorse  his  ap- 
pearance, or  be  committed.  He  indorsed  his 
appearance,  and  now  moved  to  vacate  the- 
same. 

Mr.  V.  Birdseye,  for  defendant. 

*Messrs.  Thomas  and  Shankland,  for  [*293- 
plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  The  defend- 
ant, as  a  suitor,  was  undoubtedly  privileged 
from  arrest;  but  here  was  not  an  arrest;  for 
though  the  capias  contained  an  ac  etiam  clause, 
bail  was  not  demanded.  Had  bail  been  re- 
quired, all  the  relief  the  party  would  have- 
been  entitled  to,  would  have  been  to  have  been 
discharged  on  filing  common  bail.  The  in- 
dorsing of  an  appearance  is  equivalent  to  filing 
common  bail.  No  more  was,  therefore,  asked 
of  the  defendant,  than  this  court  would  have 
required,  on  application  to  them,  had  he  been 
compelled  to  give  bail  when  the  capias  was 
served.  This  is  the  uniform  practice  of  this 
court,  7  Johns.,  538,  and  the  only  exception  is 
in  favor  of  foreign  witnesses  attending  our 
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courts,  in  which  cases  the  defendants  are  dis- 
charged absolutely.  2  Johns., 294;  3  Cow.,  892. 
Motion  denied. 

Cited  in— 66  N.  Y.,  126 ;  23  How.  Pr.,  332 ;  8  Abb. 
Pr.,  417  ;  7  Abb.  N.  8.,  71 ;  23  Am.  Rep.,  36  (66  N.  Y., 
124) ;  38  Am.  Rep.,  714  (53  Vt.,694). 


JEROME  ads.  BOERAM.  ETC. 
SAME  ads.  THE  PEOPLE. 

Taxation  of  Costs — Attorney — Substitution  of—- 
Power of  Attorney. 

Where  a  motion  in  several  causes  is  resisted  on 
one  set  of  papers,  there  can  be  but  one  bill  of  costs 
taxed.  Where  a  rule  for  costs  is  granted  against  a 
party,  and  the  same  demanded  by  virtue  of  a  power 
of  attorney,  a  copy  of  the  power  need  not  be  deliv- 
ered, nor  is  it  necessary  to  deliver  a  certified  copy 
of  the  rule.  The  costs  of  the  attachment  should  be 
taxed  with  the  costs  of  resisting  the  motion,  in 
anticipation,  though  not  demanded  unless  service 
performed.  Where  an  attorney  is  retained,  another 
attorney  cannot  act  for  the  party  without  being 
regularly  substituted,  and  the  acts  of  such  second 
attorney  will  be  disregarded  by  the  court. 

Citations— 1  Cow.,  49, 591. 

MOTION  to  set  aside  attachments,  and  for 
relaxation,  in  the  above  and  three  other 
causes.  At  the  last  October  Term,  a  motion 
made  by  the  defendant  to  be  discharged  from 
arrest  in  those  causes,  was  denied  with  costs. 
The  plaintiff's  attorney  (the  same  attorney  pros- 
ecuting for  all  the  plaintiffs)  had  costs  taxed  in 
each  cause  at  $13.40,  on  Nov.  30  last,  after  due 
notice  to  the  defendant's  attorney,  and  had  the 
same  demanded  of  the  defendant.  The  demand 
was  made  by  an  agent  of  the  plaintiff's  attor- 
ney, who  delivered  to  the  defendant  copies  of 
the  taxed  bills,  showed  the  certified  copies  of 
rules  allowing  the  costs,  and  read  the  power  of 
294*]  attorney  authorizing  *the  demand.  In 
the  May  Term,  attachments  were  ordered  for 
the  non-payment  of  the  costs,  upon  which  the 
plaintiff's  attorney  issued  four  several  attach- 
ments against  the  defendant,  directing  the 
sheriff  to  receive  $20.31  in  each  case,  besides 
his  fees,  which  sum  included  $6.91,  the  costs 
of  obtaining  the  attachments,  which  had  not 
been  charged  or  included  in  the  taxed  bills.  A 
motion  was  now  made  to  set  aside  the  attach- 
ments, and  for  a  relaxation,  on  a  notice  given 
by  Messrs.  Kellogg  and  Sandf  ord,  as  attorneys 
for  defendant. 

Mr.  D.  Kellogg,  for  defendant.  I.  The  at- 
tachments irregularly  issued;  a  certified  copy 
of  the  rule  was  not  delivered  to  the  defendant; 
2  Dunl.  Pr. ,  740 ;  the  taxed  bills  were  not  shown ; 
a  copy  of  the  power  of  atlorney  was  not  deliv- 
ered. 3  Johns.,  138;  6  Cow.,  38;  2  Tidd  Pr., 
760;  1  Dunl.  Pr.,  350.  Copies  of  the  papers 
on  which  the  demand  was  made,  should  have 
been  delivered,  as  well  as  the  originals  shown. 
3T.R.,  351;  2  Cow.,  453;  3  Cow..  26.  II. 
The  motions  at  the  October  Term  were  opposed 
on  one  set  of  papers;  the  atloruey  was  Ihere- 
fore  enlilled  lo  but  one  bill  of  costs.  18  Johns., 
310;  3  Cow.,  385;  4  Cow.,  532. 

Mr.  H.  V.  R.  Schermerhorn,  for  plaintiff,  ob- 
jected preliminarily,  lhat  the  defendant  had 
appeared  by  H.  D.  Barto  as  his  attorney,  and 
that  he  had  not  received  notice  of  Ihe  substi- 
tution of  the  attorneys  who  had  given  notice 
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of  this  motion,  and  insisted  that  his  proceed- 
ings had  been  regular. 

By  the  Court,  SAVAGE,  Ch.  J.  The  taxation, 
of  four  bills  of  costs  was  erroneous.  The  mo- 
tion of  the  defendant  having  been  resisted  on 
one  set  of  papers,  there  should  have  been  but 
one  bill  taxed;  but  this  objection  ought  to  have 
been  made  before  the  taxing  officer  (1  Cow., 
49;  lb.,  591),  and  the  motion  for  relaxation 
ought  to  have  been  made  at  the  next  term. 

The  demand  of  costs  was  regularly  made. 
It  is  not  necessary  in  such  cases  that  a  copy  of 
the  power  of  attorney  should  be  served,  nor 
need  a  certified  copy  of  the  rule  for  costs  be 
delivered.  A  copy  of  the  certified  copy  was 
served,  with  *a  copy  of  the  laxed  bill,  [*S295 
and  Ihe  certified  copy,  wilh  Ihe  laxed  bill  and 
power  of  allorney,  were  shown.  This  was  all 
lhal  was  necessary. 

The  costs  of  the  atlachmenl  ought  properly 
to  have  been  laxed  in  Ihe  cosls  of  resisting  Ihe 
motion  in  anticipation  of  Ihe  services,  as  Ihere 
is  no  olher  opportunity  for  taxing  them.lhough 
Ihey  cannol  be  demanded  unless  Ihe  proceed- 
ings are  had,  and  Ihe  services  performed.  It 
is  not  allowable  that  it  should  be  left  to  the 
discretion  of  the  allorney  to  charge  such  costs 
as  he  may  Ihink  proper.  The  plaintiff,  Ihere- 
fore,  was  irregular  in  Ihis  respect. 

The  preliminary  objection,  however,  lo  Ihis 
motion,  is  falal.  The  notice  should  have  been 
given  in  Ihe  name  of  Ihe  attorney  originally 
retained,  or  a  regular  subslilulion  shown.  For 
lhal  cause,  the  motion  is  denied,  with  costs. 

Motion  denied. 

Cited  in— 11  Wend.,  173;  1  Den.,  683 ;  50  N.  Y.,  181 ; 
16  Barb.,  594 ;  28  Barb.,  87  ;  49  How  Pr.,  138 ;  1  Duer, 
639 ;  11  Leg.  Obs..  30. 


JACKSON,  ex  dem.  MARTIN  ET  AL., 

v. 
VAN  ANTWERP. 

Costs —  Who  Liable  for. 

A  party  in  interest  defending  a  suit  in  the  name 
of  another,  will  be  ordered  to  pay  the  costs  of  the 
suit. 

MOTION  thai  landlord  pay  cosls.  This  suit 
was  defended  by  James  Wadsworlh,  in 
Ihe  name  of  Ihe  defendant,  his  lenant.  The 
plaintiff  succeeded;  and  now,  on  showing  a 
relurn  of  nulla  bona  on  afi.fa.  issued  againsl 
Ihe  defendanl  for  the  costs  of  the  suit,  and  the 
poverty  of  the  defendanl,  a  rule  was  asked  for, 
lhal  Ihe  landlord  pay  the  cosls. 

Mr.  E.  8.  Lee,  for  plaintiff. 

Mr.  F.  M.  Haight,  conlra. 

By  the  Court,  SUTHERLAND,  J.  The  parly  in 
inlerest  is  liable  for  the  costs.  Take  a  rule 
thai  James  Wadsworlh  pay  Ihe  same,  or  lhat 
he  show  cause  by  Ihe  firsl  day  of  Ihe  next 
lerm,  why  an  atlachmenl  should  nol  issue 
againsl  him. 

Motion  granted* 

Cited  in-12  Wend..  408 ;  18  Wend.,  675 ;  1  Hill,  647 ; 
5  N.  Y.,  559 ;  47  N.  Y.,  496 ;  25  Hun,  235. 

*Parties  in  interest  suing  in  the  names  of  others, 
have  uniformly  been  adjudged  to  pay  costs.  20 
Johns.,  475 ;  2  Cow.,  460 ;  5  Cow.,  17. 
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296*]  *THE  PEOPLE  ex  rel.  V.  BIRDSEYE, 
District  Attorney, 

ONONDAGA  GENERAL  SESSIONS. 
Practice — Arrest  of  Judgment. 

A  judgment  in  a  criminal  case  cannot  be  arrested 
for  a  variance  between  the  indictment  and  the  proof. 

Citation— 1  Chit.  Cr.  L..  539. 

MOTION  for  a  mandamu*.  William  Huntley 
was  indicted  for  perjury,  tried  and  con- 
victed. In  the  indictment  it  was  charged  that 
he  was  sworn  and  took  his  corporal  oath  in 
due  form  of  law,  before  D.  T.,  one  of  the  jus- 
tices of  the  peace  of  Onondaga,  and  "then  and 
there,  upon  his  oath  aforesaid,  upon  a  certain 
information  in  writing,  falsely,  maliciously, 
willfully  and  corruptly  did  say,  depose,  swear 
and  give  information  in  writing,  to  the  tenor 
and  effect  following,  that  is  to  say:"  [setting 
out  a  complaint  or  information  of  an  assault 
committed  on  him  by  one  J.  M.,  subscribed 
by  the  defendant.]  After  conviction,  the  judg- 
ment was  arrested  for  a  misdescription,  in  the 
indictment,  of  the  oath  taken  by  the  defend- 
ant ;  it  appearing,  as  stated  in  the  order  of  the 
court  arresting  the  judgment,  that  after  the  in- 
formation was  drawn  up  and  subscribed  by 
the  defendant,  the  justice  administered  an  oath 
to  him,  that  the  contents  of  the  affidavit  were 
true.  A  motion  was  now  made  by  the  District 
Attorney  of  the  county  for  a  mandamus,  direct- 
ing the  sessions  to  proceed  to  give  judgment. 
Mr.  V.  Birdseye,  in  pro.  per. 

By  the  Court,  SAVAGE,  Ch.  J.  A  judgment 
cannot  be  arrested  for  a  variance  between  the 
facts  charged  in  an  indictment  and  the  proof 
appearing  on  the  trial.  If  such  variance  ex- 
ist, it  must  be  taken  advantage  of  on  the  trial. 
A  judgment  can  be  arrested  only  for  defects 
apparent  upon  the  face  of  the  record.  1  Chit. 
Cr.  L.,  539.  Besides,  there  was  no  variance, 
the  defendant  having  subscribed  a  written 
complaint  or  information,  and  then  swearing 
that  the  contents  of  the  affidavit  were  true,  did 
depose,  swear  and  give  information  in  writing, 
as  charged  in  the  indictment ;  but  whether  so 
or  not,  the  judgment  could  not  for  this  cause 
be  arrested. 

An  alternative  mandamus  is,  accordingly,  di- 
rected. 


297*]  *THE  PEOPLE,  ex  rel.  JOHN  Hos- 

MER, 

COLUMBIA  COMMON  PLEAS. 

Mandamus — Doos  not  Lie  to  Control  Discretion 
of  Inferior  Court — Motion  for  New  Trial — 
Affidavits  of  Jurors  —  When  Inadmissible — 
Their  Admissibility  a  Question  of  Law,  not 
of  Discretion. 


On  a  motion  for  a  new  trial,  affidavits  of  jurors 
cannot  be  received  to  show  their  impressions  as  to 
the  effect  of  their  finding,  or  that  they  intended 
something  different  from  what  they  found  by  their 
verdict.  This  court  will  not  attempt,  by  mandamus, 
to  control  or  coerce  the  discretion  of  a  subordinate 
tribunal :  they  will,  however,  review  the  decisions 
of  such  tribunals,  and  if  they  have  erred  in  the  ap- 
plication of  legal  principles,  the  proper  remedy  will 
be  applied.  Whether  affidavits,  offered  on  a  motion 
for  a  new  trial,  ought  to  be  received  or  rejected,  is 
a  question  not  of  discretion,  but  of  law. 

Citations— 2  Tidd,  817 ;  5  Cow.,  121 ;  2  T.  R.,  281 ;  2 
Bl.,  804 :  5  Burr.,  2867 ;  1  Burr.,  383. 

MOTION  for  a  mandamus.  Robert  Patter- 
son confessed  a  judgment  in  the  Colum- 
bia C.  P.,  in  favor  of  John  Hosmer,  Aug.  28, 
1826,  by  bond  and  warrant  of  attorney,  condi- 
tioned for  the  payment  of  $5,300,  on  which  a 
fi.  fa.  issued  on  the  same  day,  and  the  person- 
al property  of  the  defendant  levied  upon.  A 
few  hours  after  the  delivery  of  the  execution, 
another  judgment  was  entered  against  the  de- 
fendant in  favor  of  Elisha  Williams,  as  trustee 
for  the  Bank  of  Columbia  and  others;  also  on 
a  bond  and  warrant,  conditioned  for  the  pay- 
ment of  $25,000,  and  zfi.fa.  on  that  judgment 
delivered  to  the  sheriff.  The  sheriff  sold  the 
property  of  the  defendant  on  the  first  execu- 
tion, and  the  proceeds  of  the  sale  were  stayed 
in  his  hands  by  a  judge's  order,  on  the  motion 
of  the  plaintiff  in  the  second  execution,  who 
applied  to  the  C.  P.  to  set  aside  the  first  judg- 
ment, on  the  ground  of  fraud.  This  allega- 
tion being  denied,  the  C.  P.  awarded  a  feigned 
issue  to  try  the  question,  which  was  tried,  and 
the  jury  returned  a  verdict  that  the  first  judg- 
ment was  fraudulent,  and  under  a  stipulation 
agreed  upon  between  the  parties,  certified  that 
there  was  honestly  due  from  Patterson  to  Hos- 
mer, at  the  rendition  of  the  first  judgment,  the 
sum  of  $3,400.  After  the  verdict,  Hosmer  ob- 
tained the  affidavits  of  eight  of  the  jurors, 
"that  the  impressions  which  they  received  on 
the  trial,  and  from  the  charge  of  the  judge, 
were,  that  unless  the  jury  found  the  judgment 
in  favor  of  Hosmer  fraudulent,  he  would  be  en- 
titled to  collect  the  whole  amount  thereof  ;  and 
they  believed,  that  in  finding  it  fraudulent,  they 
establish  nothing  more  than  that  it  was  or  would 
be  fraudulent  for  Hosmer  to  collect  the  whole 
amount ;  they,  however,  believing,  from  the 
testimony,  that  the  judgment  was  taken  hon- 
estly, for  the  purpose  or  securing  a  just  debt 
to  Hosmer,  that  such  debt  amounted  to  the 
sum  certified  by  them,  that  Hosmer  did  not  in- 
tend to  defraud  the  other  creditors  of  Patterson 
and  that  the  *only  effect  of  the  verdict  (*298 
would  be  to  prevent  Hosmer  from  collecting  a 
greater  sum  on  his  judgment  than  had  been 
certified  to  be  due  by  the  jury;"  upon  which 
application  was  made  to  the  C.  P.  for  a  new 
trial  of  the  feigned  issue.  The  court  refused 
to  receive  the  affidavits  of  the  jurors,  denied 
the  motion  for  a  new  trial,  set  aside  the  first 
judgment,  and  directed  the  sheriff  to  pay  over 


NOTE.— 1.  Mandamus— Control  of  inferior  courts 
by  —Discretion.  2.  New  trial— Affidavits  of  jurors- 
Reception  of. 

Mandamus  does  not  lie  to  control  the  discretion  of 
n/erior  courts.  See  Hull  v.  Supervisors  of  Oneida, 
19  Johns.,  259,  note. 

2.  The  affidavits  or  declarations  of  jurors  cannot  be 
received  to  explain  the  grounds  of  their  verdict,  to  im- 
peach or  impair  it,  or  to  show  that  they  intended 
something  different  than  found.  In  addition  to  the 
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above  case  of  People  v.  Columbia  Common  Pleas, 
see  Jackson  v.  Dickinson,  15  Johns.,  309 ;  Clum  v. 
Smith,  5  Hill,  560;  Green  v.  Bliss,  12  How.  Pr..  428; 
Dana  v.  Tucker.  4  Johns.,  487;  Brownell  v.  McEwen, 
5  Den.,  367 :  Ex  parte  Caykendoll,  6  Cow.,  53  ;  Will- 
iams v.  Montgomery,  60  N.  Y..  648 ;  Dalrymple  v. 
Williams,  63  N.  Y.,  361;  Mitchell  v.  Carter,  14  Hun, 
448 :  Messenger  v.  Fourth  Natl.  Bank,  48  How.  Pr., 
542 ;  6  Daly,  190 ;  Kelley  v.  Sheehy,  8  Daly,  29 ;  Day- 
ton v.  Church,  7  Abb.  N,  C.,  367 ;  Haight  v.  Turner. 
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the  money  collected  by  virtue  of  the  execution 
issued  thereon,  to  the  plaintiff  in  the  second 
judgment.  A  motion  was  now  made  for  a 
mandamus  to  vacate  the  last  mentioned  rules, 
and  directing  the  C.  P.  to  proceed  on  the  mo- 
tion for  a  new  trial,  founded  on  the  affidavits 
of  the  jurors. 

Mr.  A.  Jordan,  for  relator,  admitted  that 
the  affidavits  of  jurors  cannot  be  received  to 
impeach  their  verdict,  but  insisted  they  are 
admissible  to  show  that  the  jury  were  misled 
by  the  charge  of  the  court.  In  Sargent  v.  Den- 
iston,  5  Cow.,  120,  where  the  plaintiff  asserted 
an  unfounded  claim  as  a  ground  for  enhanc- 
ing the  damages,  and  the  judge  omitted  to  in- 
struct the  jury  that  such  claim  was  not  ten- 
able, and  the  jury  gave  their  verdict,  assum- 
ing the  claim  to  be  legal,  the  omission  of  the 
judge  was  considered  equivalent  to  a  misdirec- 
tion. Here  was  not  only  an  omission,  but  a 
misdirection  ;  as  the  jurors,  from  the  charge  of 
the  judge,  received  the  impression,  that  unless 
they  found  the  judgment  fraudulent,  Hosmer 
would  be  entitled  to  collect  the  whole  amount; 
whereas,  if  the  judgment  was  taken  for  bona 
fide  debt,  it  was  not  fraudulent,  though  for  an 
amount  not  actually  due,  provided  it  was  not 
taken  with  an  intent  to  injure  or  defraud  cred- 
itors. In  7  Cow.,  494,  the  court  refused  acerti- 
orari  in  this  case  ;  and  if  a  certiorari  will  not 
lie  before  trial,  it  may  well  be  questioned 
whether  a  writ  of  error  can  be  brought  after 
trial ;  and  if  error  will  not  lie,  the  party  is 
remediless,  unless  by  mandamus. 

Mr.  E.  Williams,  contra.  A  mandamus  will 
not  lie  to  a  Court  of  C.  P.,  directing  a  new  tri- 
al to  be  granted  in  any  case,  and  especially  it 
will  not  be  directed  in  the  case  of  a  feigned  is- 
sue. Though,  in  extreme  cases,  this  court 
might  interfere  and  control  the  court  below, 
299*]  upon  questions  of  fact  *presented  in 
the  form  of  a  motion  for  a  new  trial,  they  will 
not  do  so  in  a  case  like  the  present.  If  the 
charge  of  the  judge  was  incorrect,  the  party 
should  have  presented  his  bill  of  exceptions, 
and  reviewed  it  upon  a  writ  of  error  ;  2  Cow. , 
482,  483  ;  and  in  this  case  he  has,  in  fact,  pre- 
sented his  bill  of  exceptions. 

The  principle  adopted  in  Sargent  v.  Denislon 
will  not  be  extended  to  this  case.  There,  affi- 
davits of  jurors  were  received  in  reviewing  a 
trial  at  the  circuit,  to  show  what  amounted  to 
a  misdirection  of  the  court:  here  affidavits  were 
offered  to  the  same  court  who  tried  the  cause, 
who  heard  the  evidence,  and  who  charged  the 
jury.  In  6  Cow.,  54,  this  court  say,  that  in 
Sargent  v.  Deniston  they  expressly  disclaimed 
the  idea  of  trenching  on  any  of  the  cases  in 
which  it  had  been  refused  to  hear  the  affidavits 
of  jurors,  showing  a  mistake  in  making  up 
their  verdict. 

Besides,  this  was  the  trial  of  a  feigned  issue 
to  inform  the  conscience  of  the  court,  which 


took  place  in  their  presence,  and  they  must  be 
the  best  judges  to  determine  whether  another 
trial  is  necessary  to  satisfy  them  of  the  fraud 
alleged.  It  was  competent  to  the  C.  P.  to  dis- 
charge the  feigned  issue  whenever  they  pleased. 
The  issue  had  been  awarded  to  give  facility  to 
the  parties  to  produce  their  testimony.  This 
had  been  produced,  and  the  court  might  right- 
fully act  upon  the  evidence,  if  bv  it  heir  judg- 
ment was  convinced,  their  conscience  satisfied. 

By  the  Court,  SAVAGE,  Ch.  J.  It  is  well  es- 
tablished, by  frequent  decisions,  that  this  court 
will  not  attempt,  by  mandamus,  to  control  or 
coerce  the  discretion  of  a  subordinate  tribunal. 
It  is  the  duty  of  the  court,  however,  to  review 
the  decisions  of  such  tribunals  when  properly 
brought  up,  and  if  they  have  erred  in  the  ap- 
plication of  legal  principles  to  the  cases  before 
them,  the  court  will  apply  the  proper  remedy. 
Whether  the  affidavits  of  the  jurors,  rejected 
by  the  C.  P.,  should  have  been  received,  is  a 
question  not  of  discretion,  but  of  law  ;  and  if 
the  court  erred  in  that  respect,  their  decision 
is  a  proper  subject  of  review  in  this  court,  and 
a  remedy  may  be  afforded  by  mandamus. 

*The  rule  in  England  is,  that  the  [*3OO 
courts  will  not  suffer  the  jury  to  explain,  by 
affidavit,  the  ground  of  their  verdict,  or  to  show 
that  they  intended  something  different  from 
what  they  found.  2  Tidd,  817.  This  rule  is 
expressly  recognized  in  Sargent  v.  Deniston,  5 
Cow.,  121.  There  the  affidavits  of  jurors  were 
received  to  show  a  misconception  of  the  rule  of 
damages,  as  derived  from  the  charge  or  omis- 
sion of  the  judge.  The  cases  referred  to  by 
Mr.  Tidd,  and  by  Mr.  Justice  Sutherland  in 
Sargent  v.  Deniston,  established  the  rule  as  laid 
down.  In  Jackson  v.  Williamson,  2  T.  R.,  281, 
the  whole  jury  united  in  an  affidavit  that  they 
intended  to  find  a  verdict  of  £61 ;  and  supposed 
that  by  finding  £30,  the  prothonotary  would  of 
course  add  £31,  and  thus  make  up  the  sum  of 
£61,  yet  the  court  refused  to  act  upon  the  af- 
fidavit, saying  that  it  would  introduce  a  very 
dangerous  practice,  if  they  were  to  admit  such 
an  affidavit;  that  it  would  be  productive  of  in- 
finite mischief,  and  it  was  better  that  the  plaint- 
iff in  that  cause  should  suffer  an  inconven- 
ience, than  that  such  a  rule  should  be  intro- 
duced. 2  Bl.,  804,  is  to  the  same  effect.  In  5 
Burr.,  2667,  Ld.  Mansfield  says,  where  there  is 
a  doubt  upon  the  judge's  report  as  to  what 
passed  at  the  time  of  bringing  in  the  verdict.then 
the  affidavits  of  jurors  or  bystanders  may  be  re- 
ceived upon  a  motion  for  a  new  trial,  or  to  rec- 
tify a  mistake  in  the  minutes  ;  but  an  affidavit 
of  a  juror  never  can  be  read,  as  to  what  he  then 
thought  or  intended.  The  case  of  Cogen  v.  Eb- 
den,  1  Burr.,  883,  is  not  at  variance  with  this 
rule.  There,  upon  two  different  issues,  the 
jury  found  one  issue  in  favor  of  the  plaintiff, 
and  the  other  in  favor  of  the  defendant ;  but 


21  Conn.,  593;  Rutland  v.  Hathorn,  38  Ga.,  380; 
Pleasants  v.  Heard,  15  Ark.,  403 ;  Bennett  v.  State, 
3  Ind.,  167 ;  Murdock  v.  Sumner,  22  Pick.,  156 :  Cook 
v.  Castner,  9  Gush.,  266 ;  Folsom  v.  Manchester,  11 
Cush.,334;  Thomas  v.  Zushlag,  25 Tex.,  225 ;  Jessup 
v.  Cook.  6  N.  J.  L.,  484;  Allison  v.  People,  45  111..  37; 
Knowlton  v.  McMahon,  13  Minn.,  386;  Meade  v. 
Smith,  13  Conn.,  346 ;  Walker  v.  Kennison,  34  N.  H., 
257 ;  Sheldon  v.  Perkins,  37  Vt.,  550 ;  People  v.  Wy- 
man,  15  CaL,  70 ;  Stevens  v.  Montgomery,  27  Minn., 
108.  But  see  Smith  v.  Cheetham,  3  CaL,  57 :  Saw- 
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yer  v.  Stephenson,  1  111.,  6 ;  Grinnell  v.  Phillips,  1 
Mass.,  542 ;  Manix  v.  Malony,  7  Iowa,  81. 

They  may  be  received  to  sustain  the  verdict.  Dana 
v.  Tucker.  4  Johns.,  487  :  Nesmith  v.  Clinton,  8  Abb. 
Pr.,  141 ;  Eastwood  v.  People,  3  Parker,  Cr.  Rep.,  25; 
Donner,  v.  Baxter,  30  Vt.,  467 ;  State  v.  Howard,  17 
N.  H.,  171 ;  State  v.  Ayer,  23  N.  H..  301 ;  Bradford  v. 
State,  15  Ind.,  347 ;  Wilson  v.  Berryman,  5  Cal.,  44. 

They  may  also  he  received  to  show  misconduct  of  a 
party  or  of  an  officer.  Thomas  v.  Chapman,  45  Barb., 
98 ;  Reynolds  v.  Champlaln,  &c.,  Co.,  9  How.  Pr.,  7. 
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the  foreman  gave  in  the  verdict  as  a  general 
verdict  for  the  defendant  upon  both  issues. 
The  court,  from  the  affidavit  of  eight  of  the 
jurors,  confirmed  by  the  judge's  notes,  were 
satisfied  that  this  was  a  mistake,  and  that  the 
verdict  was  erroneously  delivered  in  by  the 
foreman,  and  they  accordingly  amended  it. 
This  was  a  mistake  of  the  foreman  in  present- 
ing the  finding  of  the  jury  ;  and  for  the  pur- 
pose of  showing  that  mistake,  the  affidavit  was 
received  ;  not  to  show,  as  in  this  case,  the  im- 
pressions of  the  jury  as  to  the  effect  of  their 
3O1*]  *finding.  The  Court  of  C.  P.,  there- 
fore, decided  right,  in  refusing  to  receive  the 
affidavits,  and  the  motion  for  a  mandamus  is 
denied. 
Motion  denied. 

Cited  in— 5  Wend.,  123;  9  Wend.,  253;  5  Den.,  369;  63 
N.  Y.,  363;  48  How.  Pr.,  642;  6  Daly,  192;  25  Cal.,  400;  40 
Am.  Dec.,  167  (13  N.  H.,462) ;  20  Am.  Rep.,  546  (63 N. 
Y.,  361). 


THE  PEOPLE,  ex  rel.  N.  AINSWORTH, 

THE  COMPTROLLER  OF  THE  STATE  OF 
NEW  YORK. 

Mandamus — Lands  Sold  for  Quit  Rents — Com- 
pletion of  Title — When  Officer  of  Treasury, 
Bound  to  Receive  Purchase  Money. 

The  officers  of  the  Treasury  are  not  bound  to  re- 
ceive the  purchase  money  of  lands  sold  for  quit- 
rents,  after  a  conveyance  to  the  purchaser,  until 
after  notice  griven  by  the  purchaser  to  the  occupant 
to  pay  the  same. 

Citation— 5  N.  Y.,  Stat.  a.  297,  s.  22. 

MOTION  for  a  mandamus.  Seventy  acres 
of  land  owned  and  occupied  by  the  relat- 
or,  situate  in  the  County  of  Herkimer,  were 
sold  in  Mar.,  1826,  for  quit-rents,  due  upon  a 
lot  in  Hassen  Cleaver's  patent.  The  land  not 
having  been  redeemed  within  two  years  after 
the  sale,  according  to  the  pro  visions  of  the  Act 
Concerning  Quit'rents.  &c.,  passed  Apr.  13, 
1819,  Stat.,  vol.  5  a,  296,  the  same  was  con- 
veyed by  the  Comptroller  to  the  purchaser.  Aft- 
er this  conveyance,  the  owner  having  received 
notice  from  the  purchaser  that  he  claimed  the 
seventy  acres,  offering  to  sell,  but  omitting  to 
state  the  consideration  money  paid  on  the  pur- 
chase and  not  requiring  the  money  to  be  paid 
within  a  limited  time  according  to  the  direc- 
tions of  the  statute,  offered  proof  by  affidavit 
to  the  Comptroller,  of  the  actual  occupancy  of 
the  land  at  the  time  of  the  conveyance,  ten- 
dered to  him  the  amount  bid  for  the  land,  and 
fifty  per  cent,  for  the  use  of  the  purchaser,  and 
demanded  a  certificate  of  such  payment.  The 
Comptroller  refused  to  receive  the  money,  and 
to  give  the  certificate ;  to  require  him  to  do 
which,  a  mandamus  is  now  asked  for. 
Mr.  A.  Mann,  Jr.,  for  relator. 

By  the  Court,  SAVAGE,  Ch.  J.  The  title  of  a 
purchaser  of  lands  sold  for  quit-rents,  if  the 
lands  sold  were  in  the  actual  possession  and  oc- 
cupancy of  any  person  at  the  time  of  the  con- 
veyance to  the  purchaser,  is  incomplete,  until 
the  purchaser  has  given  notice  to  the  occupant 
of  the  sale  and  conveyance,  and  the  considera- 
tion of  the  conveyance,  and  required  him  to 
3O2*]  *pay  the  consideration  money,  with 
fifty  per  cent,  advanced,  into  the  Treasury, 
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within  six  months  after  notice ;  produced  due 
proof  of  such  notice,  and  obtained  the  certifi- 
cate of  the  Comptroller,  that  the  payment  re- 
quired has  not  been  made.  After  such  notice, 
the  occupant  has  a  right  to  pay  into  the  Treas- 
ury the  money  demanded  by  the  purchaser, 
and  to  claim  a  certificate  from  the  Comptroller, 
stating  the  payment  and  showing  the  land  re- 
deemed thereby.  Stats.,  vol.  5  a,  297,  sec.  22. 
Previous,  however,  to  such  notice,  the  Treas- 
urer is  not  bound  to  receive  the  money,  nor  the 
Comptroller  to  give  such  certificate. 

The  motion  for  a  mandamus  is,  therefore,  de- 
nied. 


HALLAGAN  ads.  GOLDEN. 
Pleading — Statute  of  Limitations. 

A  plea  of  the  Statute  of  Limitations  is  not  allowed 
to  be  added  after  issue  joined. 

MOTION  to  amend  plea.  After  issue  joined , 
the  defendant  moved  for  leave  to  add  the 
plea  of  the  Statute  of  Limitations, and  a  notice 
of  set-off  to  the  general  issue,  which  had  been 
put  in  by  the  attorney,  for  the  purpose  of  sav- 
ing a  default,  in.  the  absence  of  the  defendant 
and  of  counsel  who  had  been  instructed  as  to 
the  nature  of  the  defense. 

Messrs.  WoodhuU  and  De  Russy.  for  defend- 
ant. 

Messrs.  Miller  and  Esselstyn,  for  plaintiff. 

By  the  Court,  SAVAGE,  Ch.  J.  That  part  of 
the  motion  which  asks  for  leave  to  add  a  no- 
tice of  set  off,  is  granted  ;  but  the  application 
to  add  a  plea  of  the  Statute  of  Limitations,  is 
denied,  with  costs.  Such  plea  is  never  allowed 
to  be  added  after  issue  joined. 

Cited  in— 3  Wend.,  586 ;  6  Hill,  225 ;  40  Barb.,  660 ;  7 
How.  Pr.,  235 ;  44  How.  Pr.,  318. 


*GLEASON  ET  AL. 

V. 

R.  CLARK,  Administrator,  &c. 
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Executors,  &c. — When  Liable  for  Costs. 

An  executor  or  administrator  is  liable  for  costs  in 
error,  only  in  cases  where  he  would  be  subjected  to 
costs  in  the  court  below. 

Citation— 1  H.  Bl.,  566. 

MOTION  to  amend  judgment  roll.  R.  Clark, 
as  administrator,  &c.,  of  A.  Clark,  de- 
ceased, obtained  a  judgment  in  the  Warren  C. 
P.  against  Gleason  ana  another,  for  a  demand 
due  the  intestate.  The  defendants  in  that  suit 
brought  a  writ  of  error,  and  the  judgment  was 
reversed  in  this  court.  The  plaintiffs  in  error, 
in  making  up  their  record,  took  a  judgment 
for  costs  against  the  defendant  in  error  per- 
sonally, and  now  applied  to  the  court  for  leave 
to  amend  the  record,  by  entering  a  judgment 
for  costs  to  be  levied  of  the  goods  of  the  intes- 
tate, if  the  defendant  in  error  hath  so  much 
thereof  in  his  hands  to  be  administered,  and  if 
not,  de  bonis  propriis,  &c. 

Mr.  J.  B.  Lathrop,  for  plaintiffs. 

Mr.  R.  Weston,  for  defendant. 

By  the  Court,  SUTHERLAND,  J.  An  executor 
or  administrator  is  liable  for  costs  in  error, 
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•only  in  cases  where  lie  would  be  subjected  to 
costs  in  the  court  below.  1  H.  Bl.,  566.  Here 
the  defendant  in  error  succeeded  in  the  C.  P. ; 
but  had  he  failed,  he  would  not  have  been 
liable  to  costs  there,  nor  is  he  liable  personally 
to  the  costs  of  a  writ  of  error.  The  plaintiffs 
are  permitted  to  amend  the  record  so  as  to  take 
judgment  against  the  goods  of  the  intestate, 
•on  payment  of  the  costs  of  this  motion. 
Cited  in-22  Wend.,  642. 


HARTNESS,   Executor,   &c.,  of  HARTNESS, 

ads. 
PURCELL. 

Devastavit —  What  Does  not  Amount  to —  When 
Executor  Holden  to  Bail. 

An  executor  may  be  holden  to  bail  in  a  case  of 
devastavit.  A  refusal  to  imply  assets  to  the  payment 
•of  debte.does  not  amount  to  a  devastavit ;  nor  does  a 
declaration  of  an  intention  to  leave  the  country  and 
not  to  return,  justify  an  order  to  hold  to  bail. 

MOTION  to  vacate  an  order  to  hold  to  bail. 
In  this  case,  the  defendant  was  holden  to 
bail  in  a  suit  against  him  as  executor,  for  the 
3O4*]  *recovery  of  moneys  owing  by  the  tes- 
tator in  pursuance  of  a  judge's  order,  on  an 
affidavit  that  the  defendant  had  possessed  him- 
self of  the  personal  property  of  the  testator, 
•collected  debts  due  to  him,  and  refused  to  ap- 
propriate the  same  to  the  payment  of  the  debts 
owing  by  the  testator  ;  that  he  had  expressed 
a  determination  to  leave  the  country  in  defi- 
ance of  the  creditors  of  the  testator,  and  that 
the  plaintiff  believed  it  was  the  intention  of 
the  defendant  to  defraud  the  creditors  of  the 
testator  ;  that  the  defendant  had  not  proved 
the  will  of  testator,  nor  taken  out  letters  of  ad- 
ministration. A  motion  was  now  made  to  va- 
cate the  judge's  order,  to  set  aside  the  arrest, 
and  to  direct  the  bail-bond  to  be  delivered  up 
to  be  canceled.  In  opposition  to  the  motion, 
supplementary  affidavits  were  exhibited,  sup- 
porting the  original  affidavit,  and  showing 
facts  to  raise  the  inference  that  the  bail  to  the 
sheriff  had  been  indemnified  ;  and  further 
showing,  that  since  the  judge's  order  had  been 
obtained,  the  defendant  had  proved  the  will  of 
the  testator,  and  assumed  the  execution  of  the 
-same  as  executor.  In  support  of  the  motion, 
it  appeared  that  in  the  declaration  served  in 
the  cause,  the  defendant  was  not  charged  with 
a  devastavit. 

Mr.  J.  Willard,  for  defendant.  The  object 
of  bail  is  to  give  the  plaintiff  a  control  over 
the  person  of  the  defendant.  In  this  case  the 
order  to  hold  to  bail  is  useless,  as  a  ca.  sa. 
could  not  legally  issue  against  the  defendant  ; 
consequently,  the  bail  could  not  be  made  li- 
able. A  devastavit  is  not  charged  in  the  decla- 
ration. The  plaintiff's  remedy,  if  any,  was  by 
writ  of  ne  exeat;  but  even  that  he  was  not  en- 
titled to  ask,  under  the  circumstances  of  this 
case.  6  Johns.  Ch.,  128;  3  Johns.  Ch.,  412. 
The  affidavit  on  which  the  order  was  obtained 
did  not  justify  the  order.  Archb.  Pr.,  50-52. 
The  supplementary  affidavits  cannot  be  re- 
ceived, as  the  defendant  has  not  had  an  oppor- 
tunity to  answer. 

Mr.  C.  L.  Tracy,  for  plaintiff. 
WEND.  1. 


By  the  Court,  SUTHERLAND,  J.  An  executor 
may  be  holden  to  bail  in  case  of  a  devastavit, 
but  the  facts  disclosed  here  do  not  make  out  a 
devastavit.  The  refusal  to  apply  *the  [*3O5 
assets  which  had  come  to  the  hands  of  the  de- 
fendant to  the  payment  of  the  debts  of  the  tes- 
tator, does  not  amount  to  it.  The  debts  are 
not  yet  established  by  judgment  of  law  ;  there 
may  be  set-offs,  or  the  defendant  may  have  a 
right  to  retain  in  satisfaction  of  a  debt  due  to 
himself.  The  declaration  of  the  intention  of 
defendant  to  leave  the  country  and  not  to  re- 
turn, is  not  enough  to  justify  an  order  to  hold 
to  bail,  and  it  may  even  be  questionable, 
whether  it  would  warrant-the  allowance  of  a 
ne  exeat.  As  to  the  indemnity  of  the  bail,  if  a 
clear  case  had  been  shown,  the  court  might 
have  sustained  the  order  ;  the  fact,  however, 
is  not  satisfactorily  shown,  and  the  defendant 
has  not  had  an  opportunity  to  answer  in  this 
respect. 

The  motion  is  granted,  but  without  costs. 


DURFEE  ads.  HEEMSTREET. 

Pleading  and  Practice —  Variance. 

Where  a  plaintiff  declares  for  a  different  cause  of 
action  than  that  expressed  in  the  ac  etiam  of  a  capi- 
as, the  proceedings  will  be  set  aside  as  irregular. 

Citation— 4  Johns.,  484. 

MOTION  to  set  aside  proceedings  for  irreg- 
ularity. The  defendant  was  arrested  on 
a  capias  containing  an  ac  etiam  clause  in  tres- 
pass, for  entering  the  close  of  plaintiff  and  de- 
bauching his  daughter.  The  defendant  filed 
special  bail,  and  the  plaintiff  declared  against 
him  in  case,  and  not  receiving  a  plea,  entered 
the  defendant's  default,  and  gave  notice  of  ex- 
ecuting a  writ  of  inquiry.  A  motion  was  made 
to  set  aside  the  rule  to  plead,  and  all  subse- 
quent proceedings  for  irregularity. 

Mr.  H.  K.  Jerome,  for  defendant,  relied  upon 
4  Johns.,  405. 

Mr.  G.  Y.  Lansing,  for  plaintiff,  insisted  that 
the  case  in  4  Johns,  was  a  departure  from  the 
practice  of  the  K.  B.,  and  that  the  authorities 
referred  to  in  that  case,  do  not  justify  the  dis- 
tinction there  taken,  as  to  the  effect  of  a  mo- 
tion of  this  kind,  when  the  suit  is  commenced 
by  original  and  not  by  bill.  In  either  case, 
the  only  effect  of  a  variance  in  the  declaration 
from  the  process  in  the  nature  of  the  action,  is 
to  discharge  the  bail. 

*By  the  Court,  SUTHERLAND,  J.  For  [*3O6 
a  variance  between  the  ac  etiam  contained  in 
the  capias  on  which  the  defendant  was  arrested, 
and  the  cause  of  action  set  forth  in  the  declara- 
tion, this  court,  in  4  Johns.,  484,  set  aside  the 
proceedings  as  irregular.  It  is  said  this  is  not 
conformable  to  the  English  cases;  that  the  only 
effect  of  such  variance,  according  to  those 
cases,  is  to  discharge  the  bail,  whether  the  pro- 
ceeding be  by  bill  or  original.  Without  de- 
ciding this  question,  it  is  enough  that  this  court 
has  a  right  to  regulate  its  own  practice  ;  and 
this  precise  question  having  been  decided  in 
the  case  alluded  to,  the  court  will  not  depart 
from  the  decision  there  made. 

The  motion  is  granted,  with  costs. 

Cited  in-17  Wend.,  442 ;  12  How.  Pr.,  213 ;  37  How 
Pr.,  326 ;  1  Sandf.,  669 ;  23  Wis.,  254. 
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TEN  EYCK,  Sheriff  of  ALBANY. 

Practice  —  Rule  Against  Sheriff. 

On  a  rule  against  the  sheriff  for  bringing:  in  the 
body,  notice  must  be  served  on  the  sheriff  twenty 
days  previous  to  the  day  of  showing  cause. 

PROCEEDINGS  on  attachment.  July  21, 
_L  last,  the  defendant  as  sheriff  of  the  City 
and  County  of  Albany,  was  served  with  notice 
of  a  rule  to  bring  in  the  bodies  of  the  defend- 
ants in  a  certain  cause,  within  twenty  days 
after  service  of  notice  of  the  rule,  or  show 
cause  by  the  first  day  of  the  then  next  term, 
why  an  attachment  should  not  issue  against 
him.  The  first  day  of  the  then  next  term  was 
Aug.  4,  only  fourteen  days  after  the  service  of 
the  notice.  Aug.  23,  a  rule  for  attachment 
was  asked  for  and  granted.  The  attachment 
issued,  and  the  defendant,  being  brought  into 
court,  objected  that  it  had  issued  irregularly, 
inasmuch  as  twenty  days  had  not  intervened 
between  the  service  of  the  notice  and  the  day 
for  showing  cause. 

Mr.  C.  Y.  Lansing,  for  defendant. 

Mr.  W.  P.  Hawes,  for  plaintiff. 

By  the  Court,  SUTHERLAND,  J.  Although 
the  rule  for  the  attachment  was  not  obtained 
until  more  than  twenty  days  had  expired  after 
the  service  of  the  notice  on  the  sheriff,  still  the 
attachment  issued  irregularly.  The  sheriff  had 
3O7*]  not  twenty  *days  after  the  service  of 
the  notice  on  him,  before  he  was  required  to 
show  cause  ;  he  must,  therefore,  be  discharged 
from  the  attachment,  and  the  plaintiff  obtaining 
the  attachment  must  pay  the  costs  of  this  pro- 
ceeding. 


PEMBERTON  v.  VAN  RENSSELAER. 

Landlord  and  Tenant — Distress — Suspension  of 
Proceedings — Pursuit  of  Goods  after  Tenant 
has  Quit  Possession — Two  Avowries — Practice. 

A  suspension  of  proceedings  under  a  distress,  at 
the  request  of  the  tenant,  does  not  deprive  a  land- 
lord of  the  right  to  pursue  the  goods  distrained, 
and  retake  them,  though  the  tenant  has  quit  the 
possession  of  the  demised  premises.  An  original 
distress  oft  of  the  demised  premises,  after  the  tenant 
has  quit  possession,  is  not  good. 

Where  there  are  two  avowries,  and  both  found 
for  the  defendant,  the  plaintiff  will  not  be  suffered 
to  take  judgment  non  obstante  veredlcto,  although 
one  of  the  avowries  is  manifestly  bad ;  but  the  de- 
fendant will  have  judgment  on  the  good  avowry, 
on  remitting  the  damages  on  the  other. 

Citations— 1  R.  L.,  437  :  3  Cow.,  289 ;  5  Cow.,  333. 

MOTION  for  judgment  non  obstante  veredicto. 
The  defendant  demised  to  the  plaintiff  a 
dwelling  house  in  the  City  of  Albany,  for  one 
year  from  May  1,  1826,  at  a  rent  of  $428,  pay- 
able in  quarterly  or  monthly  payments.  Apr. 
1, 1827,  $273  rent  being  due,  the  defendant  dis- 
trained upon  the  property  of  the  plaintiff,  for 
the  payment  of  the  same.  After  the  distress, 
the  defendant  agreed  to  suspend  proceedings, 
and  to  give  the  plaintiff  time  to  pay  the  rent 
in  arrear.  At  the  expiration  of  his  lease,  the 
plaintiff  moved  from  off  of  the  demised  prem- 
ises, and  took  his  goods  with  him.  May  7, 
1827,  the  defendant  followed  the  goods  and 
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took  them,  as  well  to  satisfy  a  balance  of  $71, 
remaining  due  of  the  sum  of  $278,  for  which 
he  had  made  a  distress  in  Apr.,  as  to  satisfy  a 
claim  of  $35,66,  the  rent  of  the  premises  from 
Apr.  1  to  May  1,  1827.  The  plaintiff  replevied 
the  property,  and  the  defendant  put  in  two 
avowries:  1st.  Acknowledging  the  taking  to 
satisfy  the  balance  of  $71,  2d.  Avowing  the 
taking  within  30  days,  to  satisfy  the  rent  ac- 
cruing for  the  last  month  of  the  term.  Issue 
was  joined  upon  these  avowries,  the  cause 
tried,  and  a  verdict  returned  for  the  defend- 
ant, and  the  arrears  of  rent  found  at  $1 18. 

Mr.  J.  2f.  V.  Yates,  for  plaintiff,  moved  for 
judgment  non  obstante  verdicto,  contending  that 
the  distress  in  Apr  ,  1827,  was  illegal,  inas- 
much as  the  rent  was  payable  quarterly,  and 
the  quarter-day  did  not  happen  until  May  1 ; 
that  the  alternative  of  paying  the  rent  quarter- 
ly or  monthly,  gave  the  right  of  election  to 
the  tenant,  and  not  to  the  landlord;  and  he 
cited  3  Johns.  Cas.,  81,  and  4  Johns.,  466. 

*The  distress  for  the  $35,66  cannot  [*3O8 
be  sustained,  because,  at  the  time  it  was  made, 
the  plaintiff  was  no  longer  in  possession  of  the 
demised  premises,  3  Cow.,  263;  and  if  the  de- 
fendant had  no  right  to  distrain  Apr.  1.  then 
the  whole  distress  was  unlawful,  as  well  for 
the  $71  as  the  $35.  Besides,  though  two  de- 
fenses are  set  up,  there  is  but  one  avowry;  and 
if  it  is  bad  for  the  $35  rent,  it  is  bad  for  the 
whole. 

Mr.  J.  8.  Van  Rensselaer,  for  defendant.  The 
reservation  of  the  rent  monthly  or  quarterly 
was  intended  for  the  benefit  of  the  landlord, 
and  his  suspension  of  the  proceedings  of  the 
distress  of  Apr. ,  as  a  matter  of  indulgence  to 
the  plaintiff,  ought  not  to  deprive  him  of  the 
right  to  pursue  the  property,  and  retake  it  for 
the  satisfaction  of  his  rent.  If  the  defendant 
erred  in  taking  the  property  for  the  rent  which 
accrued  subsequent  to  Apr.  1,  the  court  will 
not.for  that  cause,give  judgment  for  the  plaint- 
iff. The  only  consequence  is,  that  the  avowry 
for  the  $35  is  bad  ;  and  on  the  defendant  en- 
tering a  remittitur  damna  for  so  much,  he  is 
entitled  to  judgment  under  the  verdict  of  the 
jury.  1  Ld.  Raym.,  317  ;  Bac.  Abr.,  tit.  Re- 
plevin and  Avowry,  78.  There  are  two  avow- 
ries— one  for  the  balance  of  $71,  the  other  for 
the  $35. 

By  the  Court,  SUTHERLAND,  /.  It  is  un- 
doubtedly true,  that  an  avowry,  bad  in  part,  is 
bad  for  the  whole  ;  but  this  does  not  help  the 
plaintiff,  as  here  are  two  separate  avowries, 
one  for  the  $71,  the  other  for  the  $35,  and  each 
depends  upon  its  own  merits.  The  first  avowry 
is  good.  The  defendant  had  a  right  to  distrain 
for  the  rent  due  Apr.  1,  as  the  reservation  of 
monthly  rent  must  have  been  intended  for  the 
benefit  of  the  landlord,  and  not  of  the  tenant ; 
for  what  benefit  could  it  be  to  the  tenant,  to 
have  the  privilege  of  paying  his  rent  monthly, 
instead  of  quarterly  ?  And  the  agreement  of 
the  defendant  to  suspend  the  proceedings  un- 
der the  distress,  was  no  waiver  of  it.  He,  there- 
fore, had  the  right,  on  the  plaintiff's  failing  to 
avail  himself  of  the  indulgence  extended  to 
him,  to  retake  the  property  wherever  he  could 
*find  it.  The  second  avowry  is  bad.  [*3OO 
At  common  law,  the  landlord  had  no  right  to 
make  a  distress  off  of  the  demised  premises. 
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By  the  13th  section  of  the  Act  Concerning  Dis- 
tresses, 1  R.  L.,  437,  this  right  is  given,  as 
qualified  by  the  16th  and  17th  sections  of  the 
same  Act ;  one  of  which  qualifications  is,  that 
at  the  time  of  the  distress,  the  tenant  shall  be 
in  possession  of  the  demised  premises.  So  it 
was  held  by  this  court  in  Burr  v.  Van  Bv*kirk, 
3  Cow.,  269,  and  what  was  said  in  Reynolds  v. 
Shuler,  5  Cow.,  330,  does  not  impugn  the  doc- 
trine advanced  upon  this  point  in  Burr  v.  Van 
Buskirk.  The  distress,  therefore,  as  to  the  $35 
rent,  having  been  made  subsequent  to  the  de- 
fendant's removal  from  the  demised  premises, 
was  illegal.  The  plaintiff,  however,  is  not  for 
this  cause  entitled  to  judgment  non  obstante 
veredicto.  The  defendant  having  succeeded  on 
the  avowry  for  the  $71,  is  entitled  to  judgment 
in  his  favor,  but  he  must  remit  the  damages  as 
to  the  $35  rent,  due  May  1. 

The  motion  of  the  plaintiffs  is,  accordingly, 
denied,  but  without  costs  of  opposing. 


WORDEN  ads.  ORANGE  COUNTY  BANK. 

Practice —  Costs. 

A  rule  to  show  cause  why  a  distringas  should  not 
issue,  will  be  awarded  against  a  banking:  company, 
for  the  non-payment  of  a  bill  of  costs. 

Citation— Cooper,  85. 

PROCEEDINGS  on  attachment.  At  the  last 
A.  term  a  rule  was  granted  that  the  Cashier  of 
the  Orange  County  Bank  pay  a  taxed  bill  of 
costs  awarded  against  the  Bank,  or  show  cause 
why  an  attachment  should  not  issue  against 
him.  Ante,  94.  He  now  showed  cause,  that 
he  was  not  personally  responsible,  and  that  he 
had  no  control  over  the  funds  of  the  institution. 
Mr.  L.  H.  Palmer,  for  Cashier. 

By  the  Court,  SAVAGE,  Gh.  J.  We  were  aware, 
at  the  last  term,  that  this  probably  would  be 
the  answer  of  the  cashier,  and  after  directing 
the  entry  of  the  rule,  had  intended  to  have 
made  a  new  order,  but  it  escaped  us.  We  now 
direct  a  rule,  that  the  president,  directors  and 
31O*]  Company  of  the  Bank  *of  Orange 
County  pay  the  costs  in  this  case,  or  show 
cause,  by  the  first  day  of  the  next  term, why  a 
distringas  should  not  issue,  to  compel  the  pay- 
ment. Cowp.,  85. 


THE  PEOPLE,  EX  REL.  J.  DYGERT, 

v. 
THE  HERKIMER   COMMON  PLEAS. 

Appeal  Bond — Statute. 

In  an  appeal  bond,  the  further  condition  required 
by  the  statute  may  be  introduced  as  an  alternative, 
and  the  bond  will  be  held  good. 

MOTION  for  a  mandamus.  The  relator  re- 
covered a  judgment  in  a  justice's  court, 
against  one  Vincent,  for  $6.99,  damages  and 
costs.  Vincent  appealed,  and  executed  a  bond, 
conditioned,  "that  if  the  said  Vincent  shall 
prosecute  said  appeal  with  due  diligence,  to  a 
decision  in  the  Court  of  C.  P.,  and  incase  judg- 
ment shall  be  rendered  against  such  appellant, 
shall  pay  such  judgment,  including  costs  of  the 
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appeal,  or  shall  pay  the  debt  or  damages  re- 
covered before  the  justice,  together  with  inter- 
est thereon,  and  costs  of  such  appeal,  if  such 
appeal  shall  not  be  prosecuted  with  all  due 
diligence  as  aforesaid,  or  shall  surrender  his 
body  in  execution  of  the  said  judgment,  then," 
&c.  The  relator  moved  the  C.  P.  to  quash  the 
appeal,  for  that  the  bond  was  defective;  which 
motion  being  refused,  a  mandamus  is  now  asked 
for. 

Mr.  A.  Loomis,  for  relator.  The  bond  is  de- 
fective. The  second  clause  of  the  condition  is 
in  the  alternative,  instead  of  being  cumulative. 
The  statute  requires  that  a  further  condition 
shall  be  added,  &c.  Again;  the  second  "  or" 
gives  three  alternatives,  by  a  compliance  with 
either  of  which,  the  obligor  may  discharge  him- 
self from  the  obligation  imposed  by  the  bond. 

By  the  Court,  SAVAGE,  Gh.  J.  The  bond  is 
substantially  in  conformity  to  the  requirements 
of  the  statute. 

The  motion  for  a  mandamus  is  denied. 


*CRANE  ET  AL.  [*311 

FRENCH  AND  WILKINS. 

WAKEMAN. 

v. 

FRENCH,  Impleaded  with  WILKINS. 

Partners — Confession  of  Judgment  by  One  Irreg- 
ularly Brought  into  Court,  does  not  Bind  Co- 
partner— Subsequent  Judgment  against  Firm 
has  the  Preference. 

Where  one  of  two  partners  indorsed  his  appear- 
ance on  a  capias  against  himself  and  his  partner  af- 
ter the  return  day,  and  then  gave  a  cognovit  on 
which  a  judgment  was  entered  against  both  part- 
ners, as  in  a  proceeding  under  the  Statute  Against 
Joint  Debtors,  where  one  is  taken  and  the  other  not 
found,  and  an  execution  issued  on  which  the  part- 
nership property  was  taken ;  and  the  partners  sub- 
sequently united  in  confessing  a  judgment  to  other 
creditors,  on  which  an  execution  also  issued,  which 
was  levied  on  the  same  property ;  it  was  held  that 
the  plaintiffs  in  the  last  execution  were  entitled  to 
the  proceeds  of  the  sale  of  the  property ;  that  one 
partner  cannot  confess  a  voluntary  judgment  which 
will  be  obligatory  upon  his  copartner,  unless  act- 
ually brought  into  court  by  a  regular  service  of 
process  against  him  and  his  partner ;  that  though 
the  judgment  was  valid  against  the  partner  con- 
fessing, only  his  property  and  his  interest  in  the 
partnership  effects  could  be  sold  on  an  execution  is- 
sued on  such  judgment,  which  interest  in  his  share 
of  the  surplus  after  the  partnership  accounts  are 
taken ;  that  from  the  manner  in  which  the  plaintiff 
in  the  first  judgment  obtained  his  judgment,  he  is  a 
creditor  of  one  partner  only,  whilst  the  others,  be- 
ing creditors  of  the  firm,  are  entitled  to  a  preference. 

Citations— 1  R.  L.,  521;  2  Cai.,  254;  4  Johns.  Ch., 
525 ;  4  Ves.,  396 ;  16  Johns.,  106. 

MOTION  to  direct  the  sheriff  as  to  the  ap- 
propriation of  moneys  levied  by  execu- 
tion. French  and  Wilkins  being  indebted  to 
Wakeman,  French,  Mar.  7,  1828,  indorsed  his 
appearance  on  a  capias  made  out  against  him 
and  Wilkins,  in  favor  of  Wakeman,  returnable 
Mar.  1,  and  executed  a  warrant  of  attorney  un- 
der seal,  authorizing  an  attorney  of  this  court  to 
appear  for  him,  file  common  bail,  and  confess 
judgment  for  $1,463.56.  The  sheriff  of  Sara- 
toga indorsed  a  return  of  non  est  inventus  upon 
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the  capias  as  to  Wilkins.  The  plaintiff  de- 
clared against  French  as  in  custody,  &c.,  and 
Wilkins  not  found,  upon  &  capias  issued  in  the 
cause,  and  set  forth  a  cause  of  action  against 
them  as  copartners.  The  declaration,  together 
with  a  cognovit  by  French  and  a  common  hail- 
piece,  were  filed  Mar.  8,  and  on  the  same  day 
a  judgment  roll  was  filed  in  the  suit,  judgment 
being  taken  against  both  defendants.  June  8, 
an  execution  was  issued  on  the  judgment  thus 
entered, and  levied  upon  merchandise,  the  joint 
property  of  French  and  Wilkins.  At  the  last 
August  Term  the  defendants  applied  to  this 
court  to  set  aside  the  judgment  and  execution 
for  irregularity, which  motion  was  denied;  but 
the  court  ordered  that  the  plaintiff  should  sell 
only  the  interest  which  French  might  have  in 
the  property  levied  upon,  in  the  same  manner 
as  if  the  judgment  was  against  him  individu- 
ally, and  not  otherwise. 

At  the  present  term  the  plaintiffs.in  the  cause 
first  above  entitled,  present  their  application, 
stating  that  June  lO.last.the  defendants.French 
3 1 2*]  and  Wilkins,  executed  to  *them  a  bond 
and  warrant  of  attorney,  conditioned  for  the 
payment  of  $8,000,  due  from  the  defendants 
as  copartners  to  the  plaintiffs,  on  which  a  judg- 
ment was  entered  and  execution  issued.  That 
the  sheriff  of  the  County  of  Saratoga  has  sold 
the  partnership  property  of  the  defendants, 
amounting  to  about  $2,000,  and  asks  the  direc- 
tion of  this  court  as  to  the  appropriation  of  the 
money.and  they,  the  plaintiffs  in  the  first  cause, 
ask  for  a  rule  directing  the  sheriff  to  pay  over 
the  moneys  to  them.  On  the  part  of  Wakeman, 
the  plaintiff  in  the  second  above  entitled  cause, 
it  was  shown  that  the  judgment  confessed  by 
French  was  a  partnership  debt  owing  by  French 
and  Wilkins. 

Mr.  P.  J.  Cushman,  for  plaintiffs  in  first 
above  entitled  cause. 

Mr.  M.  T.  Reynolds,  for  plaintiffs  in  second 
above  entitle  cause. 

By  the  Court,  SAVAGE,  Ch.  J.  The  correct- 
ness of  the  decision  of  the  last  term  is  manifest 
from  the  facts  of  the  case.  The  ceremony  of 
issuing  a  writ  after  the  return  day,  and  pro- 
curing French's  admission  of  service  and  prom- 
ise to  appear,  and  then  the  sheriff's  return,  was 
perfectly  inoperative  and  void  as  to  Wilkins. 
By  the  13th  section  of  the  Act  for  the  Amend- 
ment of  the  Law,  1  R.  L.,  521.  process  maybe 
issued  againt  joint  debtors,  and  if  any  one  be 
taken  and  brought  into  court,  he  shall  answer. 
<fcc.,  judgment  shall  be  entered  against  all,  and 
be  effectual  against  their  joint  property  ;  but 
here,  French  was  never  taken  nor  brought  into 
court.  He  volunteered  to  confess  a  judgment. 
It  has  often  been  decided  by  this  court,  that 
one  partner  cannot  bind  another  without  his 
assent,  by  bond  and  warrant,  to  confess  a  judg- 
ment; but  that  such  bond  is  an  extinguishment 
of  the  partnership  debt.  If  a  bond  and  war- 
rant to  confess  judgment  is  inoperative  against 
a  partner  or  joint  debtor  not  consenting  to  it, 
a  fortiori,  one  shall  not  confess  a  judgment  to 
be  obligatory  on  another  without  his  consent, 
or  without  due  process  of  law.  Had  French 
been  actually  brought  into  court,  by  a  regular 
service  of  process  against  him  and  his  partner, 
313*]  I  am  of  *opinion  he  might  have  con- 
fessed a  judgment  which  would  have  bound 
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the  joint  property.  But  this  case  must 
stand:  upon  his  filing  common  bail  and  con- 
fessing judgment,  unaided  by  the  capias.  One 
partner  cannot  confess  a  voluntary  judgment 
in  the  name  of  bis  partner.  This  subject  isdis 
cussed  in  McBride  v.  Hagan,  decided  at  this 
term,  and  authorities  are  there  cited  which  sus- 
tain this  proposition.  The  judgment  was  valid 
against  French,  but  not  as  to  Wilkins.  2  Cai., 
254.  By  the  execution  in  this  cause,  the  sheriff 
had  a  right  to  sell  the  property  of  French,  but 
of  no  other  person.  He  had  a  right  to  sell  the 
interest  of  French  in  the  partnership  property. 
What  was  that  interest  ?  The  interest  of  each 
partner  is  his  share  of  the  surplus  after  the 
partnership  accounts  are  taken  ;  and  that  in- 
terest or  surplus  only  is  liable  to  the  separate 
creditors  of  such  partner,  claiming  either  by 
assignment  or  under  execution.  4  Johns.  Ch., 
525.  In  Taylor  v.  Fields,  4  Ves.,  Jr.,  396,  Ch. 
Baron  M'Donald  says  that  "the  corpus  of  the 
partnership  effects  is  joint  property,  and  neither 
party  separately  has  any  thing  in  that  corpus, 
but  the  interest  of  each  is  only  his  share  of 
what  remains  after  the  partnership  accounts 
are  taken."  In  the  matter  of  Smith,  16  Johns., 
106,  the  subject  is  discussed  and  settled.  It  is 
there  held  that  the  sheriff  can  sell,  on  execu- 
tion, the  actual  interest  which  the  parter  has 
in  the  property,  after  the  partnership  accounts 
are  settled.  The  purchaser  takes  it  in  the  same 
manner  as  the  debtor  had  it.  and  subject  to  the 
rights  of  the  other  partner,  who  has  a  right  to 
retain  the  possession  of  the  partnership  effects, 
for  the  payment  of  the  partnership  debts.  The 
sheriff,  therefore,  sells  the  mere  right  and  title 
to  the  partnership  property,  but  does  not  de- 
liver possession.  The  rights  of  the  parties  being 
thus  understood,  there  is  no  difficulty  in  de- 
ciding the  present  motion.  The  plaintiff,  Burr 
Wakeman,  had  he  become  the  purchaser  under 
his  own  execution,  would  have  been  substi- 
tuted in  the  place  of  French,  but  would  have 
had  no  right  to  withdraw  the  goods  from  the 
execution  of  the  creditors  of  the  firm.  They 
would  still  be  liable  to  the  execution  of  Crane 
v.  Prencli,  who  have  *pref erence,  being  f *3 1 4 
creditors  of  the  firm,  while  Wakeman,  from 
the  manner  in  which  he  obtained  judement,  is 
a  creditor  of  French  only. 

The  motion  must  be  granted,  with  costs. 

Distinguished— 9  Wend.,  439;  10  Wend.,  631;  21 
Wend.,  677;  Hoffm.,  525;  13  Barb.,  661;  9  How.  Pr., 
444;  ;  10  How.  Pr.,  307. 

Cited  in— 2  Wend..  554 :  12  Wend.,  133 ;  20  Wend.. 
610 ;  24  Wend.,  406;  52  N.  Y.,  158  (11  Am.  Rep.,  692) , 
19  Hun,  575 ;  1  T.  &  C.,  519 ;  3  How.  Pr.,  334  ;  7  How; 
Pr.,  231 ;  1  Abb.  Pr.,  174;  2  Sandf.,  21;  29  Am.  Dec., 
658,  660  (8  N.  Y.,  238);  43  Am.  Dec.,  485  (4  S.  &  M.,  261). 


THE  PEOPLE,  ex  rel.  P.  VAN  COBTLANDT, 

v. 
ONONDAGA  COMMON  PLEAS. 

Submission  of  all  Suits,  &c. ,  to  Arbitration,  is  a 
Discontinuance  of  Pending  Suits —  Waiver. 

The  submission  of  all  suits  and  controversies  to 
arbitration,  is  a  discontinuance  of  a  suit  depending 
in  court ;  but  a  party  may  waive  such  discontinu- 
ance by  appearing  at  the  trial  of  the  cause  and  de- 
fending the  same. 

Citations— 6  Cow-,  399 ;  18  Johns.,  22. 

WEND.  1. 


1828 


THE  PEOPLE  v.  SCHOHAIRE  C.  P. 


314 


TVTOTION  for  a  mandamus.  The  relator  was 
llL  sued  in  the  Onondaga  C.  P. ,  by  one  I. 
'Stolp,  in  an  action  of  slander.  After  the  cause 
was  at  issue,  to  wit  :  in  Jan.,  1828,  the  parties 
^submitted  all  suits  and  matters  in  controversy 
to  arbitration,  the  award  to  be  made  on  or  be- 
fore the  fourth  Monday  of  Apr.  then  next.  The 
bonds  contained  no  clause  providing  for  mak- 
ing the  award  a  rule  of  court,  or  for  the  entry 
•of  a  rule  for  judgment  on  it.  The  arbitration 
fell  through,  in  consequence  of  the  inability  of 
•one  of  the  arbitrators  to  attend  to  the  same.  In 
Sep.  last  the  cause  commenced  in  the  C.  P., 
was  noticed  for  trial  at  the  September  Term  of 
that  court,  tried,  and  a  verdict  rendered  in  fa- 
vor of  the  plaintiff  for  $500.  The  counsel  of 
the  defendant  appeared  at  the  trial,  and  de- 
fended the  cause  by  cross-examining  the  plaint- 
iff's witnesses  and  addressing  the  jury.  After 
the  verdict,  application  was  made  to  set  the 
same  aside,  and  for  a  new  trial,  on  the  grounds 
that  the  defendant  had  not  received  notice  of 
the  trial  from  his  attorney  until  the  very  day 
the  cause  was  tried  ;  that  the  defendant  had 
been  under  the  impression,  and  had  been  so  ad- 
•vised,  that  the  submission  to  arbitration  had 
•put  an  end  to  the  suit  ;  and  that  his  counsel 
had  forgotten  the  fact  of  the  submission.  The 
court  refused  to  set  aside  the  verdict,  but  or- 
dered a  new  trial  on  terms,  to  wit :  the  pay- 
ment of  the  costs  of  the  trial,  of  resisting  the 
motion,  and  the  costs  and  expenses  of  the  plaint- 
iff in  preparing  for  the  arbitration,  the  plaintiff 
to  have  leave  to  enter  up  judgment  on  the  verdict 
as  security.  A  mandamus  was  now  asked  for, 
315*]  to  vacate  the  rule  entered  by  the  *C.  P. , 
and  to  direct  the  entry  of  a  rule  discontinuing 
-all  further  proceedings  in  the  cause. 
Mr.  B.  Davis  Noxon,  for  relator. 

By  the  Court,  SUTHERLAND,  J.  The  submis- 
sion of  all  suits  and  controversies  to  arbitra- 
tion, is  a  discontinuance  of  a  suit  depending 
in  court,  where  there  is  no  provision  made  for 
its  continuance  by  authorizing  a  rule  for  judg- 
ment on  the  award;  6  Cow.,  899  ;  18  Johns., 
22  ;  but  the  party  who  might  have  insisted  on 
the  discontinuance,  was  competent  to  waive  it, 
and  in  this  case  it  was  waived  by  the  defend- 
ant's counsel  appearing  at  the  trial,  cross-ex- 
^amining  the  plaintiff's  witnesses,  and  address- 
ing the  jury.  As  to  the  terms  imposed,  upon 
granting  a  new  trial,  those  rested  in  the  dis- 
cretion of  the  C.  P.,  with  the  exercise  of  which 
this  court  never  interferes. 

Motion  denied,  with  costs. 

Cited  in-2  Wend.,  506 ;  2  Hill.  389 ;  4  Barb.,  543 ;  53 
Barb.,  495;  22  How.  Pr.,  343;  35  How.  Pr.,  162 ;  38  N. 
.  J.  L.,  492. 


THE  PEOPLE,  ex  rel.  FREDERICK  T.  MAT- 

TICE, 

0. 

SCHOHARIE  COMMON  PLEAS. 

Error  of  Justice — Remedy. 

For  any  error  that  intervenes  in  a  suit  before  a 
Justice  after  issue  joined,  the  remedy  is  by  appeal, 
^nd  not  by  certiorari. 

Citations— 4  Cow.,  501,  536. 

IV/TOTIONfor  a  mandamus.  The  relator  com- 
JJ-L    menced  a  suit  in  a  justice's  court, and  the 


trial,  after  issue  joined,  was  adjourned,  on  the 
application  of  the  defendant,  to  the  second 
Monday,  Dec.  10,  1827,  as  was  supposed  by  the 
justice,  or  intended  so  to  be,  as  he  stated  in  his 
return.  On  that  day  the  parties  appeared,  and 
the  defendant  insisted  that  the  cause  was  dis- 
continued, as  it  had  been  adjourned  to  Dec.  9, 
which  was  Sunday,  and  offered  testimony  to 
prove  the  fact.  Testimony  was  received  by 
the  justice,  and  he  decided  that  the  cause  had 
been  adjourned  to  ninth  and  not  Dec.  10,  non- 
suited the  plaintiff,  and  gave  judgment  against 
him  for  27  cents  costs.  The  plaintiff  appealed 
to  the  Schoharie  C.  P.,  and  the  court  quashed 
the  same,  on  the  ground  that  there  not  having 
been  a  trial,  the  remedy  of  the  party  was  by 
certiorari,  and  not  by  appeal.  A  mandamus 
was  asked  for,  to  vacate  the  rule  of  the  C.  P. 
*Mr.  John  Jay  Danforth,  for  relator. 


By  the  Court,  SUTHERLAND,  J.  The  justice 
erred  in  receiving  testimony  as  to  the  time  to 
which  the  cause  was  adjourned.  His  docket, 
or  the  record  kept  by  himself  of  the  proceed- 
ings, was  the  best  and  only  proper  evidence  ; 
that,  however,  is  not  the  question  this  court  is 
called  upon  to  decide,  which  is,  what  is  the 
remedy  of  a  plaintiff  where  he  is  nonsuited  in 
a  justice's  court  after  issue  joined?  Must  he 
bring  certiorari,  or  may  he  appeal?  The  C.  P. 
quashed  the  appeal,  it  would  seem,  on  the 
ground  that  the  plaintiff's  remedy  was  by  cer- 
tiorari  ;  in  this  they  erred.  It  only  where  there 
is  no  issue  that  a  certiorari  will  lie.  4  Cow.  , 
586;  Id.,  501.  Every  error  that  intervenes  be- 
fore the  justice  after  issued  joined,  must  be 
corrected  by  appeal,  and  not  by  certiorari. 

An  alternative  mandamus  is  granted. 

Overruled—  2  Wend.,  260, 


STILES  PROBASCO,  Tenant, 

ads. 
JACKSON,  ex  dem.  TEN  EYCK. 

Parties  in  Ejectment. 

In  ejectment  every  person  is  considered  as  a  land- 
lord entitling  him  to  defend, whose  title  is  connect- 
ed to  and  consistent  with  the  possession  of  the  oc- 
cupier. 

Citations— Adams  Ej.,  230  :  Burr.,  1290, 

~M~OTION  to  admit  infants  to  appear  by  guard- 
1YJL  ian  and  enter  into  the  consent  rule.  The 
declaration  in  ejectment  in  this  cause  was 
served  on  the  tenant,  who  is  the  stepfather  of 
the  infants  who  claim  title  to  the  premises  in 
question,  and  reside  with  the  tenant  on  the 
same.  The  father  of  the  infants  held  the  prem- 
ises under  a  contract  of  purchase,  and  since  his 
decease  the  title  has  been  conveyed  to  them  by 
vendor.  The  lessor  of  the  plaintiff  claims  the 
premises  by  virtue  of  a  purchase  at  sheriff's 
sale  under  an  execution  on  a  judgment  in  his 
favor  against  the  tenant  and  his  wife,  for  a 
debt  of  the  wife  whilst  sole.  The  tenant  and 
his  wife  have  been  in  possession  for  a  number 
of  years,  exercising  acts  of  ownership.  The 
lessor  alleges  the  title  of  the  infants  to  be  fraud- 
ulent. The  tenant  refuses  to  defend. 

Mr.  W.  M.  Oliver,  for  infants. 

Mr.  I.  Taylor,  for  plaintiff,  in  opposition  to 
the  motion,  relied  on  10  Johns.,  224  ;  3  Cai., 
188. 
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317*]  *  By  lite  Court,  SAVAGE,  Gh.  J.  The  in- 
fants are  entitled  to  defend  by  guardian  as  land- 
lords of  the  premises.  Every  person  may  be 
considered  as  a  landlord  for  this  purpose, whose 
title  is  connected  to  and  consistent  with  the 
possession  of  the  occupier.  Adams,  Ej.,  230  ; 
Burr.,  1290.  And  when  the  lessor  in  ejectment 
claims  an  interest  inconsistent  with  the  title  of 
the  landlord,  the  latter  may  defend. 

Motion  granted. 

Cited  in-57  111.,  373 :  22  Cal.,  205. 


MILLER  ET  AL.,  «.  HOLBROOK. 

Extension  of  Time  on  Promissory  Note — Consid- 
eration Necessary  to  Support — Promise  to  Ex- 
tend Time — Promise  to  Part  Insufficient. 

A  promise  to  extend  the  time  of  payment  of  a  note 
made  subsequent  to  its  creation,  may  be  set  up  by 
way  of  defense,  but  not  unless  founded  upon  a  good 
and  sufficient  consideration. 

The  promise  of  a  maker  to  pay  part  of  a  note 
when  due,  and  payment  in  pursuance  thereof,  is 
not  such  sufficient  consideration. 

Citation— 1  Johns.  Cas.,  22. 

MOTION  for  judgment  for  frivolousness  of 
bill  of  exceptions.  The  declaration  was 
in  assumpsit  on  a  promissory  note  for  $1,093, 
and  also  contained  a  count  for  goods  sold  and 
delivered.  Plea,  the  general  issue.  On  the 
trial  of  the  cause,  after  proof  of  the  making  of 
the  note,  the  defendant  offered  to  show  that  pre- 
vious to  the  note  becoming  due,  it  was  agreed 
by  the  plaintiffs  to  extend  the  time  of  payment 
of  the  moneys  due  them  in  consideration  of  the 
defendant  agreeing  to  pay  $200  when  the  note 
should  fall  due,  and  giving  his  notes  for  the 
balance;  that  the  defendant,  when  the  note  did 
become  due,  did  pay  to  the  plaintiffs  the  sum 
of  $200,  and  offered  his  notes  for  the  balance, 
pursuant  to  the  agreement;  that  the  plaintiffs 
took  the  money  but  refused  to  accept  the  new 
notes;  that  the  defendant  then  required  of  the 
plaintiffs  to  return  the  money  which  they  re- 
fused to  do,  and  commenced  this  suit.  The 
circuit  judge  (the  Hon.  Ogden  Edwards)  ruled 
that  the  evidence  offered  did  not  amount  to  a 
defense;  and  if  it  did  the  party  could  not  avail 
himself  of  it  under  the  state  of  pleadings  in 
this  cause. 

Messrs.  Ketchum  and  Fessenden,  for  plaintiffs. 
The  agreement  to  extend  the  time  of  payment 
was  a  nudumpactum.  It  was  not  signed  by  the 
parties.  The  $200  was  paid  in  part  satisfaction 
of  the  note,  and  was  not  the  basis  of  a  new 
contract. 

Mr.  W.  Mulock,  for  defendant.  A  parol 
promise  to  extend  the  time  of  performance  of 
318*]  a  contract  or  the  payment  of  a  *note, 
is  good.  Keating  v.  Price,  1  Johns.  Cas.,  22. 
This  principle  is  recognized  in  7  Cow.,  234.  A 
promise  contemporaneous  with  the  making  of 
the  note  will  not  be  regarded ;  but  if  made  sub- 
sequent, upon  sufficient  consideration,  will  be 
enforced.  Hoar  v.  Graham,  3  Camp.,  57.  The 
consideration  in  this  case  was  sufficient. 

By  the  Court,  SUTHERLAND,  J.  The  bill  of 
exceptions  is  frivolous,  and  the  plaintiffs  are 
entitled  to  judgment.  In  Keating  v.  Price  the 
defendant  was  allowed  to  avail  himself  of  an 
agreement,  such  as  is  set  up  here;  but  it  is  to 
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be  presumed  that  in  that  case  it  appeared  that 
the  promise  to  enlarge  the  time  of  performance 
was  founded  on  a  good  and  sufficient  consid- 
eration. None  such  existed  in  this  case.  The 
only  consideration  was  the  promise  of  the  de- 
fendant to  pay  a  portion  of  a  greater  sum  when 
it  should  fall  due,  when  already,  he  was  under 
a  legal  obligation  to  pay  the  whole. 

Cited  in-Hoffm..  85, 134  ;  25  N.  Y.,  190 :  45  N.  Y., 
59  (6  Am.  Rep.,  33);  28  Barb.,  97 :  30  Barb.,  341 ;  40> 
Barb.,  514 ;  46  Barb.,  197  :  22  How.  Pr.,  423 ;  12  Abb. 
Pr.,  34 ;  48  Sup.  Ct..  255,  266. 


THE  PEOPLE,   ex  rel.  DIKEMAN  and 
MARTIN, 

v. 

THE  PRESIDENT  AND   TRUSTEES  OP 
THE  VILLAGE  OF  BROOKLYN. 

Mandamus — Discretion  of  Trustees  of  Brooklyn 
as  to  the  Opening  of  Streets — Proceedings  to 
Open  Streets — After  Rights  have  Become  Vested 
Under  Obligations  to  Continue — Remedy. 

The  trustees  of  Brooklyn  have  a  discretion,  and 
may  refuse  to  go  on  with  the  proceeding  com- 
menced relative  to  the  opening  of  streets  in  that 
village,  until  the  proceedings  have  progressed  so  far 
as  to  give  mutual  rights  to  the  parties.  After  rights 
have  become  vested  by  virtue  of  such  proceedings, 
they  cannot  refuse  with  impunity  to  proceed, 
though  it  does  not  follow  that  a  mandamus  is  the 
proper  remedy  for  such  refusal.  To  entitle  a  party 
to  a  mandamus  a  complete,  not  an  inchoate  right, 
must  be  shown ;  and  this  writ  will  not  be  allowed, 
unless  there  is  no  other  specific  remedy.  Where  the 
trustees  of  Brooklyn  refused  to  file  a  report  of  Com- 
missioners of  Estimate  and  Assessment,  and  obtain 
a  comfirmation  of  the  same,  and  have  the  damages 
which  had  been  awarded  assessed,  this  court  refused 
to  issue  a  mandamus,  but  left  the  parties  to  their- 
remedy  by  action. 

Citations— Act.  April  3, 1827,  sec.  18 ;  18  Johns.,  506; 
20  Johns.,  269 ;  6  Johns.  Ch.,  49,  50 ;  6  Johns.,  1 :  7 
Johns.,  541 ;  6  Cow.,  571 :  1  Wend.,  54 ;  19  Johns.,  272; 
5  Cow..;292;  7  N.Y.  Stat.,  b.  229 ;  Rev.  Stat.,  ch.  16,  tit, 
1.  art.  4,  sec.  69 ;  10  Johns..  484 ;  1 T.  R.,  396,  404. 

MOTION  for  a  mandamus.  At  the  last  term 
an  alterative  mandamus  was  ordered  in 
this  case,  on  the  application  of  the  relators, 
stating  that  Mar.  3,  last,  a  petition  was  pre- 
sented to  the  board  of  trustees  of  the  village  of 
Brooklyn,  paying  the  opening  of  a  street  in 
that  village,  called  Adams  St.,  from  its  then 
southerly  termination  to  Fulton  St.;  that  in 
conformity  to  the  provisions  of  the  Act  Rela- 
tive to  the  Village  of  Brooklyn,  passed  Apr.  3d, 
1827,  Stats.,  Vol.  8  a,  127,  Commissioners  of 
Estimate  and  Assessment  were  appointed  on 
May  7,  who,  June  9,  made  a  report  that  they 
had  estimated  and  assessed  the  damages  and 
recompense  due  and  to  be  *made  to  [*31O 
the  several  persons  whose  lands  were  intend- 
to  be  taken  and  appropriated  in  the  open- 
ing of  the  said  street,  and  that,  amongst  others, 
they  had  assessed  the  damages  of  J.  Dike- 
Dikeman  one  of  the  relators,  at  $6,556.20,  and 
of  N.  L.  Martin,  the  other  relator,  at  $6,714.66. 
That  the  trustees  of  the  village  refuse  to  file 
the  report  in  conformity  to  the  directions  of 
the  statute;  that  in  consequence  of  the  com- 
mencement of  the  proceedings,  and  in  antici- 
pation of  the  street  being  opened,  Martin,  one 
of  the  relators,  has  taken  down  part  of  a  rope- 
walk  which  would  have  been  in  the  way  of 
the  contemplated  improvement;  and  has  com- 
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menced  a  new  building  in  the  line  of  the  antici 
pated  street,  which  if  not  opened  will  occasion 
him  a  loss  of  $4,000;  and  Dikeman,  the  other 
relator,  has  not  let  as  he  otherwise  would  have 
done,  a  rope-walk,  and  other  buildings  con- 
nected with  it,  as  the  improvement  would  re- 
quire their  removal;  and  has  incurred  great  ex- 
pense in  preparing  to  erect  buildings  in  con- 
formity to  the  proposed  improvement.  And 
that  one  R.  D.  Covert  purchased  a  lot  in  con- 
templation of  the  opening  of  the  street,  and  if 
the  street  is  not  opened,  the  lot.  and  the  im- 
provement made  by  him,  will  be  of  several 
hundred  dollars  less  value  than  they  otherwise 
would  be.  The  alternative  mandamus  directed 
the  trustees  of  the  village  to  cause  the  report 
of  the  commissioners  to  be  filed  with  the  clerk 
of  the  C.  P.  of  Kings,  to  the  end  that  the  same 
might  be  confirmed  by  the  court,  and  to  cause 
an  assessment  to  be  made  for  they  payment  of 
the  damages,  or  to  show  cause  why  a  peremp- 
tory mandamus  should  not  issue. 

At  this  term,  the  trustees  of  the  village  made 
their  return  to  the  alternative  mandamus,  set- 
ting forth,  that  immediately  on  the  report  of 
the  commissioners  coming  in,  to  wit :  June  9 
last,  a  remonstrance  was  presented  to  the  Board, 
by  the  owners  and  lessees  of  property  on 
Adams  St.,  and  who  deemed  they  would  be  as- 
sessed for  the  contemplated  improvement,  rep- 
resenting that  the  damages  assessed  by  the  com- 
missioners were  unreasonable  and  excessive.and 
should  they  be  levied,  in  many  cases  would  be 
ruinous  to  the  owners  of  property  to  be  affected 
by  such  assessment;  that  the  remonstrance  was 
32O*J,*referred  to  a  committee  of  the  Board, 
who  reported  that  they  deemed  the  assessment 
unreasonable  and  excessive;  that  the  Board 
procured  an  assessment  to  be  made  by  five  in- 
different men,  who  estimated  the  damage  of 
Mr.  Dikeman  at  only  $2,025,  and  the  damage 
of  Mr.  Martin  at  only  $1,567.50  [the  certificate 
of  those  persons,  together  with  a  number  of 
affidavits  corroborating  the  same,  are  annexed 
to  their  return] ;  and  that  the  Board,  believing 
the  assessment  to  be  excessive,  and  that  no 
rights  have  been  conferred  on,  or  vested  in  the 
relators,  by  the  preliminary  proceedings  in  re- 
lation to  the  opening  of  the  street  in  question, 
claim  the  right  of  controlling  the  proceedings 
and,  therefore,  have  declined^  and  do  decline, 
except  under  the  peremptory  order  of  this 
court,  to  file  the  report,  or  to  take  any  further 
measures  in  relation  to  the  proposed  improve- 
ment. On  the  part  of  the  relators,  a  volume 
of  affidavits  were  submitted,  supporting  the  as- 
sessments made  by  the  Commissioners  of  Esti- 
mate and  Assessment,  which  affidavits  were 
submitted,  subject  to  the  exception  of  the  coun- 
sel of  the  trustees,  as  to  their  admissibility. 

Mr.  J.  Greenwood,  for  relators. 

Mr.  8.  A.  Foot,  for  the  trustees. 

By  tfie  Court,  SAVAGE,  Ch.  J.  The  first  ques- 
tion to  be  determined  is,  upon  what  papers  are 
we  to  act  ?  We  have  before  us  the  affidavits 
upon  which  the  alternative  mandamus  was 
granted,  the  return  of  the  trustees,  and  a  great 
number  of  affidavits,  which  are  intended  as  a 
replication  to  the  return  of  the  trustees.  These 
latter  affidavits  are  altogether  inadmissible. 
The  relators  stated  their  case  in  the  first  in- 
stance; upon  that,  we  called  upon  the  trustees 
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to  show  cause  why  they  had  not  proceeded. 
They  have  shown  cause  by  their  return  ;  and 
upon  the  original  papers,  and  the  return,  we 
are  to  act.  Should  we  receive  the  additional 
affidavits  of  the  relators,  they  may  contain 
new  matter,  and  then  the  trustees  should  be 
permitted  to  answer;  and  thus  the  proceedings 
might  be  continued  to  an  iunreasonable  and 
almost  interminable  *extent.  I  will  [*321 
here  remark,  that  the  admission  or  rejection  of 
affidavits  to  oppose  or  support  the  report  of 
Commissioners  of  Estimate  and  Assessments, 
in  the  City  of  N.  Y. ,  has  no  analogy  to  this  pro- 
ceedings. Here  we  are  acting  as  a  court  of 
common  law,  reserving  the  proceedings  of  an 
inferior  tribunal,  to  see  whether  they  have  done 
their  duty.  In  the  other  case  we  are  mere  ap- 
pellate commissioners,  and  inquiring  whether 
the  commissioners  below  haveacted  discreetly. 

By  the  18th  section  of  the  Act  to  Reduce  the 
Law  Incorporating  the  Village  of  Brooklyn, 
&c.,  into  One  Act,  passed  Apr.  3,  1827,  the 
trustees,  on  receiving  the  petition  therein  men- 
tioned, are  authorized,  but  not  compelled,  to 
lay  out  and  make  such  new  streets  as  they  shall 
think  necessary.  In  this  respect,  their  powers 
are  analogous  to  those  possessed  by  the  Corpora- 
tion of  the  City  of  N'.  Y. :  and  the  decisions  in 
relation  to  the  one  are  applicable  to  the  other. 
Under  these  powers,  the  trustees  resolved  (the 
preliminary  proceedings  having  been  had 
which  are  mentioned  in  the  Act),  to  proceed 
and  open  the  street,  called  Adams  St.,  from  its 
then  southerly  termination  to  Fulton  St.  The 
commissioners  were  regularly  appointed  to  ap- 
praise the  property  to  be  taken  for  the  street. 
These  commissioners  made  their  report  in  due 
form.  The  Act  requires  the  trustees  to  cause 
such  report  to  be  filed  with  the  clerk  of  the 
Court  of  C.  P.,  at  the  next  term  thereof  ;  and 
that  court  are  either  to  confirm  the  report,  or 
refer  it  back  to  the  same,  or  to  new  commis- 
sioners. The  trustees,  after  receiving  the  re- 
port, refuse  to  file  the  same,  and  the  question 
is,  whether  the  power  of  this  court  shall  be 
exerted  to  compel  them  to  file  it.  The  reason  as- 
signed by  the  trustees  is,  that  the  assignment 
of  the  property  of  the  relators  is  extravagantly 
high,  and  that  those  who  will  necessarily  be 
assessed  to  pay  the  assessment,  have  remon- 
strated against  any  further  proceedings. 

Assuming  the  fact  to  be  as  stated  by  the  trust- 
ees, have  they  a  right  to  discontinue  these  pro- 
ceedings ?  And  whether  they  have  or  not,  is 
this  a  case  in  which  a  mandamus  ought  to  be 
granted  ? 

*1.  Have  the  trustees  a  right  to  dis-  [*322 
continue  ?  In  the  case  of  Dover  St. ,  18  Johns. , 
506,  commissioners  had  been  appointed  and  re- 
ported. Their  report  was  set  aside,  and  other 
commissioners  appointed,  who  refused  to  act. 
A  motion  was  made  for  leave  to  discontinue. 
The  motion  was  opposed,  on  the  ground  that 
those  whose  property  was  to  be  taken  had  ac- 
quired vested  rights  to  the  compensation  ;  but 
this  court  said,  that  they  considered  the  applica- 
tion as  if  made  before  the  appointment  of  com- 
missioners, and  granted  the  motion,  saying,that 
no  rights  vested  before  commissioners  were  ap- 
pointed or  report  made. 

In  the  Matter  of  Beekman  St.,  20  Joh*s.,  269, 
a  similar  application  was  made,  after  the  sec- 
ond set  of  commissioners  had  been  appointed, 
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but  previous  to  their  report.  The  motion  was 
denied,  on  the  ground  that  the  court  had  not 
the  power  to  grant  it.  The  Chief  Justice,  in  giv- 
ing the  opinion  of  the  court,  says,  that  if  the 
court  had  the  power,  they  would  not  exercise 
it  in  that  case,  and  principally  on  the  ground, 
that  upon  the  faith  of  the  proceedings  of  the 
Corporation,  several  persons  had  made  pur- 
chases of  lots  which  would  be  depreciated  in 
value  by  such  discontinuance  ;  that  the  Cor- 
poration, having  determined  to  make  the  im- 
provement, and  having  procured  the  appoint- 
ment of  commissioners  who  had  entered  upon 
their  duties,  it  was  not  competent  for  the  Cor- 
poration to  resume  the  subject,  and  vacate 
their  acts.  Pending  the  application  to  this 
court,  and  previous  to  the  appointment  of  the 
second  set  of  commissioners,  the  Corporation 
applied  to  the  Court  of  Chancery  for  an  injunc- 
tion to  restrain  certain  persons  from  erecting 
buildings  on  Beekman  St. ,  on  the  ground  that 
such  erections  would  enhance  the  damages  to 
be  paid  by  the  contemplated  improvement, 
which  was  denied  by  the  Chancellor,  who  said 
that  no  rights  had  vested  ;  and  he  suggested 
that  the  Corporation  were  not  bound  to  go  on, 
but  might  recede  and  abandon  their  plan  at 
any  time  before  the  Commissioners  of  Assess- 
ment should  have  reported,  and  their  report 
should  have  been  confirmed;  that  on  the  con- 
firmation of  the  report,  rights  then  become  ac- 
quired and  vested  in  the  parties  respectively  ; 
323*]  the  Corporation  *become  seised,  and 
may  take  possession  of  the  land,  and  the  in- 
dividual owners  become  entitled  to  the  dam- 
ages assessed.  6  Johns.  Ch.,  49,  50.  Both  the 
Chancellor  and  this  court  conceded  that  there 
was  a  time  when  it  was  discretionary  with  the 
Corporation  to  discontinue  further  proceed- 
ings. This  court  seemed  to  suppose,  that  after 
the  commissioners  had  entered  upon  their 
duties,  the  Corporation  must  go  on.  The  Chan- 
cellor supposed  that  the  Corporation  might  re- 
cede at  any  time  before  the  confirmation  of  the 
report  of  the  commissioners,  but  not  after,  be- 
cause then  mutual  rights  became  vested.  The 
expression  of  this  opinion  was  not  called  for 
by  the  decision  in  either  case,  and  is,  therefore, 
not  authority,  strictly  speaking.  The  reason 
assigned  by  the  Chancellor  seems  to  me  to  be 
the  criterion  by  which  to  test  this  question. 
When  do  the  rights  of  the  parties  become  vest- 
ed ?  Can  the  Corporation  take  possession  of 
the  land  to  be  taken  for  the  street,  before  con- 
firmation of  the  report  ?  And  can  the  person 
in  whose  favor  damages  are  assessed  prosecute 
for  the  amount  of  the  assessment  upon  the 
mere  making  of  the  report  ? 

The  case  of  Stafford  v.  Mayor,  etc.,  of  Albany, 
6  Johns.,  1,  and  7  Johns.,  541,  was  an  action 
for  the  amount  of  an  assessment.  In  that  case, 
damages  were  assessed  by  a  jury,  and  judg- 
ment of  the  Mayor's  Court  was  rendered  there- 
on, according  to  the  statute  under  which  the 
proceedings  were  had.  The  Mayor's  Court 
afterwards  set  aside  the  assessment,  which  this 
court  held  irregular  and  unwarranted.  They 
say  when  the  assessment  was  confirmed  the 
court  had  no  further  powers;  they  werefunctus 
ojficio.  The  same  doctrine  was  recognized  in 
the  case  of  Third  St.,  in  the  City  of  N.  Y.,  6 
Cow.,  571,  where  it  was  held  that  a  report,  be- 
ing confirmed,  becomes  irrevocable,  unless  it 
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be  waived  by  all  parties  concerned.  So,  also, 
in  Hawkins  v.  Tr.  of  Rocliesler,  1  Wend.,  54, 
we  held  that  the  plaintiff,  by  the  verdict  of 
the  jury  and  the  judgment  of  the  president  of 
the  village  thereon,  acquired  a  vested  right  to 
the  sum  awarded  to  him  as  damages,  which  it 
was  not  in  the  power  of  the  trustees  to  defeat, 
by  discontinuing  the  proceedings  *in  [*324 
relation  to  the  street.  By  the  Act  in  question 
the  confirmation  of  the  report,  and  the  pay- 
ment or  tender  of  the  sums  awarded,  shall  not 
be  conclusive,  and  authorize  the  trustees  to 
enter  upon  the  lands;  and  according  to  the 
cases  just  referred  to,  after  the  confirmation 
of  the  report,  should  the  trustees  refuse  to  pro- 
ceed, they  would  be  liable  to  pay  the  sums  as- 
sessed to  the  relators.  It  appears,  then,  that 
after  the  confirmation  of  the  report,  rights  be- 
come vested  in  individuals,  and  the  trustees 
have  no  discretion  as  to  discontinuing  the  pro- 
ceedings. But  have  they  not  that  discretion, 
so  long  as  they  do  not,  by  the  exercise  of  it, 
affect  the  vested  rights  of  others  ?  It  seems  to 
me,  such  must  be  the  conclusion  from  the 
cases  cited;  and  there  appears  to  be  a  fitness 
and  propriety  in  allowing  such  discretion  to 
the  trustees,  because,  after  presentment  of  the 
report  of  the  commissioners  for  confirmation, 
the  trustees  cannot  object  to  the  report,  or 
show  that  the  assessment  is  too  high,  the  right 
of  appeal  being  given  by  the  Act,  only  to  the 
party  in  whose  favor  the  report  is  made,  in 
case  he  shall  conceive  himself  aggrieved  in  the 
premises.  It  is  true,  indeed,  that  in  the  case 
of  Beekman  St.,  20  Johns.,  the  court  said,  that 
if  they  had  the  power  to  grant  a  discontin- 
uance, they  would  not  do  it;  not  because  oth- 
ers had  vested  rights,  but  because  purchases 
had  been  made  on  the  plighted  faith  of  the 
Corporation;  and  if  the  improvement  failed, 
there  would  be  great  individual  pecuniary  sac- 
rifices. They  did  not  say  that  in  that  case  they 
would  compel  the  Corporation,  by  mandamus, 
to  proceed,  though  such  would  seem  to  be  the 
inference. 

A  mandamus  issues,  in  general,  in  all  cases 
where  the  injured  party  has  a  right  to  have 
anything  done,  and  has  no  other  specific  means 
of  compelling  its  performance.  There  must  be 
a  right,  therefore,  without  any  other  adequate 
remedy,  or  a  mandamus  does  not  issue;  and  I 
incline  to  the  opinion  that  the  right  must  be 
complete,  not  inchoate.  The  cases  cited,  in 
which  this  court  has  compelled  supervisors  to 
raise  money  assessed  to  individuals  for  dam- 
ages on  opening  roads,  19  Johns.,  272;  5 Cow., 
292,  are  cases  where  the  right  of  the  relators 
was  complete,  by  the  assessment  of  the  jury 
and  justices,  and  the  supervisors  had  no  dis- 
cretion *about  it.  Such  discretion  was  [*325 
subsequently  given  to  the  supervisors.  Stat., 
vol.  7,  b.  229;  Rev.  Stat..  ch.  16,  tit.  1,  art.  4, 
sec.  69. 

My  conclusion  is,  that  until  the  proceedings 
have  progressed  so  far  as  to  give  mutual  rights 
to  the  parties,  the  trustees  have  a  discretion, 
and  may  refuse  to  proceed;  but  after  rights  be- 
come vested,  by  virtue  of  these  proceedings, 
they  cannot  refuse,  with  impunity,  to  proceed. 
But  does  it  follow  that  a  mandamus  is  the 
proper  remedy  ?  If  the  relators  have  a  right 
to  the  amount  assessed  in  their  favor,  by  virt- 
ue of  the  assessment  alone,  then  an  action  lies 
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as  is  decided  in  the  cases  cited  from  6  Johns, 
and  1  Wend. ;  and  even  if  the  right  is  not  so 
complete  as  to  sustain  an  action  for  the  money, 
yet,  if  the  defendants  have  been  guilty  of  a  vio- 
lation of  duty,  to  the  prejudice  of  the  relate rs, 
it  does  not  follow  that  a  mandamus  is  the 
proper  remedy.  In  the  matter  of  Shipley,  10 
Johns.,  484,  a  mandamus  was  asked  for  to  com- 
pel a  bank  to  permit  a  transfer  of  certain  shares 
in  the  stock  of  the  Bank;  but  the  court  said  : 
"  The  applicants  have  an  adequate  remedy,  by 
a  special  action  on  the  case,  to  recover  the 
value  of  the  stock,  if  the  Bank  have  unduly 
refused  to  transfer  it."  In  The  King  v.  Bishop 
of  Chester,  1  T.  R,  396,  404,  theK.  B.  refused 
a  mandamus,  because  the  party  had  a  specific 
remedy  by  quare  impedit ;  andBuller,  </.,  says: 
"  This  court  will  not  interpose  by  mandamus, 
unless  the  party  making  the  application  has  no 
other  specific  legal  remedy." 

I  am  of  opinion,  therefore,  that  a  mandamus 
ought  not  to  be  granted.  If  the  relators  have 
acquired  a  right  to  the  money  specifically  as- 
sessed in  their  favor,  thea  an  action  of  assump- 
sit lies.  If  they  have  acquired  any  rights  by 
the  report  of  the  commissioners,  and  have  sus- 
tained damages  by  reason  of  the  refusal  of  the 
trustees  to  perform  their  duty,  then  an  action 
on  the  case  lies  to  recover  those  damages;  and, 
in  either  case,  there  is  no  necessity  for  an  exer- 
cise of  the  extraordinary  power  of  this  court  by 
mandamus. 

Motion  for  peremptory  mandamus  denied. 

Municipal  corporations— Proceedings  relative  to 
street  improvements — Right  to  discontinue.  Cited  in — 
11  Wend.,  154 ;  20  Wend.,  620 ;  56  N.  Y.,  155;  67  N.Y., 
246 :  78  N.  Y.,  59 ;  4  Hun,  313 ;  11  Barb.,  609 ;  15  Abb. 
N.  S.,  247  :  32  Am.  Dec.,  608. 

Mandamus—  When  granted.  Cited  in— 10  Wend., 
366 ;  6  Hill,  244  ;  11  N.  Y.,  573 ;  24  N.  Y.,  122  ;  55  N.  Y., 
191;  21  Hun,  189;  13  Barb.,  443;  37  Barb.,  457;  49 
Barb.,  264 ;  24  How.  Pr.,  154 ;  15  Abb.  Pr.,  121 ;  2  Abb. 
N.  S.,  353. 

Also  cited  in— 7  Wend.,  476;  47  Barb.,  42;  47  Am. 
Dec.,  104  (9  S.  &  M.,  77). 
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Partners— Cannot  Bind  Copartners  by  any  In- 
strument under  Seal,  Except  a  Release — Sub- 
mission by  One,  Only  Binds  Himself — Award 
Inadmissible  as  Evidence  in  Action  against 
Both  Partners — A  Single  Item  in  an  Account 
May  be  Submitted  to  Arbitration — Award  must 
be  within  the  Submission — Where  Award  is 
Void  in  Part  Only,  the  Valid  Part  will  be 
Sustained. 

A  partner  cannot  do  any  act  under  seal,  to  affect 
the  interests  of  his  copartner,  except  it  be  to  release 
a  debt. 

Where  one  of  two  partners  enters  into  a  submis- 
sion in  the  name  of  himself  and  his  copartner,  with- 


NOTE.— Partnership— Power  of  copartners  to  bind 
each  other— Specialties. 

As  a  general  rule,  a  partner  cannot  "kind  his  copart- 
ners by  deed.  For  a  full  discussion,  see  Clement  v. 
Brush,  3  Johns.  Gas.,  180,  note ;  see,  also.  Gram  v. 
Seaton,  1  Hall,  263;  Pettis  v.  Bloomer,  21  How.  Pr., 
317 ;  Gates  v.  Graham,  12  Wend.,  53. 

A  release  under  seal  executed  by  one  partner  in  the 
firm  name,  binds  the  other  partners.  See  Clement 
v.  Brush.  3  Johns.  Cas.,  180,  note ;  see,  also,  Bruen  v. 
Marquand,  17  Johns.,  58 ;  Wells  v.  Evans,  22  Wend., 
343. 
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out  the  assent  of  the  copartner,  the  submission  is 
valid  as  to  him,  but  void  as  to  his  partner. 

In  an  action  against  him  individually,  he  could 
not  gainsay  his  bond,  but  in  a  joint  action  against 
him  and  his  partner,  on  a  plea  of  non  est  /actum.the 
defendants  would  be  entitled  to  a  verdict.  It,  ac- 
cordingly, washeld.in  an  action  of  assumpsit  against 
two  partners,  where  a  submission  and  award  were 
offered  in  evidence  for  the  purpose  of  disproving  an 
item  in  an  account  rendered,  that  the  submission 
having  been  entered  into  by  only  one  of  the  part- 
ners, and  the  action  being  against  both,  under  the 
statute  authorizing  proceedings  against  joint  debt- 
ors, that  such  evidence  was  inadmissible,  and  that, 
whether  offered  directly  in  an  action  on  the  bond, 
or  collaterally  in  another  action,  because  in  either 
case  it  affected  the  rights  of  a  person  not  a  party  to 
the  submission,  and  to  whom  the  law  afforded  pro- 
tection from  the  consequences  of  such  acts. 

Parties  may  submit  a  single  item  of  a  long  ac- 
count to  arbitration,  and  the  award,  if  regular,  will 
be  valid  as  to  the  subject  submitted. 

Where  arbitrators  transcend  their  authority,  their 
award  TWO  tanto  will  be  void ;  but  if  that  which  is 
void  affects  not  the  merits  of  the  submission,  the 
residue  will  be  valid. 

Citations— 7  T.  R.,  207  ;  4  T.  R.,  313 ;  3  Johns.  Cas., 
180;  9  Johns.,  285 ;  2  Cai..  254:  2  Bl.,  1133  ;  2  Johns., 
213;  3  Johns.,  68:  17  Johns.,  58;  15  Johns-,  387;  19 
Johns.,  137  ;  1  Stark.,  128. 

rpHIS  was  an  action  of  assumpsit,  tried  at  the 
1  N.  Y.  Circuit  in  Dec.,  1827,  before  the 
Hon.  William  A.  Duer,  one  of  the  circuit 
judges.  The  plaintiffs  declared  against  the 
defendants,  under  the  Statute  Authorizing 
Proceedings  Against  Joint  Debtors,  stating 
Hagan  to  be  taken  on  process  issued  against 
him  and  his  partner,  and  Barrett  not  found. 
The  declaration  contains  the  common  money 
counts,  an  intdmul  computassent,  and  a  count 
for  work  and  labor.  The  plea  is  the  general 
issue.  From  the  testimony,  it  appeared  that 
the  defendants,  who  are  copartners  in  trade  at 
New  Orleans,  were  employed  by  the  plaintiffs, 
merchants  residing  at  N.  Y.,  to  purchase  cot- 
ton, according  to  instructions  contained  in  a 
letter  of  the  date  Apr.  6,  1825.  The  defend- 
ants made  purchases  in  various  parcels,  and 
shipped  the  same  to  the  plaintiffs,  and  July  5, 
1825,  rendered  their  account,  debiting  for  ad- 
vances, charges  and  commissions,  $277,547.30; 
crediting  for  bills  of  exchange  drawn  on,  and 
accepted  by  the  plaintiffs,  &c.,  $277,233.30, 
and  claiming  a  balance  of  $314.  The  last  item 
on  the  debit  side  of  the  account,  was  1,000  bales 
of  cotton,  charged  at  $107,911.56,  which  par- 
cel, with  other  cotton,  was  forwarded  from 
New  Orleans  in  the  ship  Bowditch,  and  ar- 
rived at  N.  Y.  about  June,  18,  1825.  Accom- 
panying this  last  parcel  was  a  letter  from  the 
defendants  to  one  of  the  plaintiffs,  in  the  fol- 
lowing words:  "  New  Orleans,  May  23,  1825. 
Mr.  John  Flack,  Dear  Sir:  Enclosed  is  invoice 
and  bill  of  lading  for  1190  bales  cotton,  the 
samples  of  which,  certified  by  the  different 
*brokers,  go  by  the  vessel,  and  we  have  [*327 
no  hesitation  in  saying  they  have  been  fairly 
and  correctly  taken.  Should  there  be  demand 
for  France,  we  should  strongly  recommend 
your  offering  this  cargo  to  a  French  purchaser, 
or  shipping  it  to  the  Havre  market.  The  whole 
parcel  is  in  fine  order,  and  in  superior  pack- 
ages, and  the  quality  of  the  cotton  very  suit- 
able for  the  French  manufacturers.  Respect- 
fully, your  obedient  servants,  Jno.  Hagan  & 
Co.:>  About  June  25,  1825,  the  ship,  with  her 
cargo,  which  had  not  been  unladen  at  New 
York,  was  dispatched  by  the  plaintiffs  to 
Havre  in  France,  consigned  to  the  house  of 
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Edward  Quesnel  L'Aine,  which  house  had  an 
agent  in  N.  Y.,  to  whom  one  sixth  of  the 
thousand  bales  was  sold  by  the  plaintiffs,  at 
the  invoice  costs  and  charges,  previous  to  the 
vessel  leaving  N.  Y.  Aug.  81,  1825,  an  arbi- 
tration was  agreed  upon  between  the  plaintiffs 
and  Hagan,  one  of  the  defendants,  in  relation 
to  the  parcel  of  1,000  bales  of  cotton,  and  a 
submission,  under  seal,  entered  into  by  the 
plaintiffs  on  the  one  part,  and  by  Hagan  on 
the  other,  who  executed  the  same  in  his  prop- 
er name,  and  as  attorney  for  Barrett,  his  part- 
ner, without  having  a  power  of  attorney  for 
that  purpose.  The  questions  submitted  to  the 
arbitrators  were,  whether  the  purchase  made 
by  the  defendants  of  the  1 ,000  bales  of  cotton, 
was  or  was  not  warranted  by  the  instructions 
received  by  the  defendants  from  the  plaintiffs; 
and  if  the  purchase  was  not  warranted  by  the 
instructions,  then,  whether  the  plaintiffs  had 
sustained  any,  and  what  damage  thereby;  and 
the  parties  bound  themselves  to  observe  such 
award  as  should  be  made  of  and  concerning 
the  matters  in  difference,  and  all  claims  and  de- 
mands whatsoever  arising  or  growing  out  of 
the  same.  The  arbitrators  awarded,  that  all 
disputes  and  differences  between  the  parties, 
relative  to  the  matters  submitted,  should  cease: 
that  the  purchase  of  the  1,000  bales  of  cotton 
was  not  warranted  by  instructions;  that  the 
same  be  taken  to  account  of  the  defendants  ; 
and  that  the  plaintiffs  had  not  sustained  any 
damage,  by  reason  of  the  unwarranted  pur- 
chase of  the  same,  inasmuch  as  by  the  same 
remaining  for  account  of  the  defendants,  the 
damage  or  loss,  if  any  thereon,  would  be  sus- 
tained by  the  defendants. 
328*]  *On  the  trial  of  the  cause,  the  plaintiffs 
produced  the  account  current  rendered  by  the 
defendants;  and  for  the  purpose  of  disproving 
the  item  on  the  debit  side  of  the  account  for 
1 ,000  bales  of  cotton,  amounting  to  $107,911.56, 
offered  in  evidence  the  submission  and  award  ; 
insisting  that  that  item  should  be  stricken  from 
the  account,  and  claiming  the  balance  which 
would  then  appear  by  the^ccount  to  be  due  to 
the  plaintiffs.  To  the  admission  of  this  evi- 
dence the  counsel  for  the  defendants  objected, 
and  the  judge  rejected  the  same.  The  plaintiffs 
excepted  to  the  decision  of  the  judge,  and  sub- 
mitted to  a  nonsuit.  The  cause  now  came 
before  the  court  on  the  bill  of  exceptions. 

Mr.  Ketehum,  for  plaintiffs.  The  submission 
and  award  were  competent  evidence  to  show 
that  an  item  in  the  defendant's  account  should 
be  deducted  ;  for  though  the  title  to  the  1,000 
bales  of  cotton  was  not  directly  submitted,  it 
was  involved  in  the  question,  whether  or  not 
the  cotton  was  purchased  pursuant  to  instruc- 
tions. If  so  purchased,  it  was  the  property  of 
the  plaintiffs  ;  if  not,  it  was  the  property  of  the 
defendants  ;  and  the  arbitrators  having  decided 
it  to  be  the  property  of  the  defendants,  it  was 
not  a  proper  item  of  indebtedness  in  the  ac- 
count. Although  the  title  did  not  pass  by  the 
award,  the  defendants  are  estopped  by  it  from 
saying  that  the  cotton  was  the  property  of  the 
plaintiffs.  8  East,  15 ;  2  Cow.,  650  ;  7  T.  R., 
449  ;  Tidd  Pr.,  755.  The  plaintiffs'  right  of 
action  was  not  merged  in  the  submission  and 
award.  By  adjudging  the  property  to  remain 
in  the  defendants,  and  that  the  plaintiffs  had 
not  sustained  any  damage  in  consequence  of 
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the  purchase  contrary  to  orders,  the  right  of 
the  latter  to  enforce  their  claim  for  money  had 
and  received  remained  open.  The  award  was 
collateral  to  and  not  the  foundation  of  the  ac- 
tion. It  gave  no  right  of  action,  but  settled  a 
question  in  controversy  between  the  parties,  by 
which  their  rights  were  ascertained  in  relation 
to  the  advances  which  had  been  made.  The 
award  is  supported  by  the  facts  of  the  case. 
The  letter  of  advice  accompanying  the  cotton, 
showed  that  the  defendants  considered  the  cot- 
ton their  own,  and  directed  the  disposition  of 
it.  The  value  of  the  cotton,  at  the  time  of  the 
*arbitration,  could  not  be  known.  Ac-  [*329 
counts  had  not,  and  could  not  have  been  re- 
ceived from  France,  by  which  the  loss  of  the 
plaintiffs  on  the  purchase  could  have  been  as- 
certained. A  better  disposition  could  not  have 
been  made  of  the  matter  in  controversy,  than 
was  made  by  the  award  in  this  case. 

The  award  not  having  been  admitted  in  evi- 
dence, it  is  not  competent  to  the  defendants  to 
question  its  validity.  Had  the  defendants  in- 
tended to  have  reposed  themselves  on  this 
point,  they  should  have  permitted  the  award  to 
have  been  given  in  evidence,  and  then  shown 
its  invalidity.  But  it  is  not  invalid.  It  responds 
to  the  questions  submitted  ;  and  though  the 
arbitrators  award  what  would  be  the  conclu- 
sions of  law  from  the  decision  of  the  main 
questions,  the  award  will  not,  therefore,  be 
avoided.  Awards  of  arbitrators  are  favored  by 
courts,  and  are  liberally  construed.  Though 
bad  in  part,  they  may  be  good  for  the  residue  ; 
and  when  the  part  of  an  award  that  is  void  is 
not  so  connected  with  the  subject-matter  as  to 
affect  the  justice  of  the  case,  it  will  be  held 
void  pro  tanio  only. 

Mr.  G.  Griffin,  for  defendants.  This  case 
presents  the  question,  whether  one  partner  can, 
by  submission  under  seal,  submit  a  matter  in 
controversy  affecting  the  interests  of  his  co- 
partner. Great  as  is  the  power  of  one  partner 
to  bind  another  by  his  acts,  there  is  an  excep- 
tion as  to  sealed  instruments.  A  specialty  is 
out  of  the  course  of  commercial  transactions 
and,  therefore,  it  is,  that  one  of  a  firm  cannot 
execute  a  custom-house  bond,  or  give  a  bond 
and  warrant  of  attorney  to  confess  judgment, 
binding  upon  the  firm.  For  the  same  reason, 
he  cannot  bind  his  copartner  by  submission  by 
seal,  3  Bing.,  101  ;  11  S.  &  L.,  150 ;  Holt  Jr. 
P.,  141,  though  it  is  admitted  he  may  without 
seal.  12  Serg.  &  R.,  243.  The  fact  of  Hagan 
only  being  taken  does  not  alter  the  case.  This 
is  a  suit  against  Hagan  and  Barrett,  and  not 
against  Hagan  alone ;  Barrett  would  be  af- 
fected by  a  judgment  in  this  suit.  Evidence  of 
indebtedness  by  one,  in  a  suit  against  two,  is 
not  admissible. 

The  award  is  a  nullity  ;  and  if  so,  the  cause 
will  not  be  sent  back  to  the  circuit.  The  arbi- 
trators exceeded  their  authority.  They  ad- 
judged the  cotton  to  the  defendants,  when  the 
*question  submitted  to  them  was  the  [*33O 
amount  of  damage,  if  any,  sustained  by  the 
plaintiffs  in  consequence  of  the  purchase  con- 
trary to  orders.  There  could  be  no  damage  but 
on  the  assumption  that  the  plaintiffs  had  ac- 
cepted the  cotton.  They,  in  fact,  did  accept  it, 
sold  one  sixth,  and,  in  conjunction  with  their 
new  partner,  shipped  it  to  France.  The  award 
could  not  operate  in  rem.  The  plaintiffs  had 
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lost  the  control  over  one  sixth  of  the  cotton, 
and  the  defendants,  under  the  award,  could 
not  have  sustained  an  action  of  trover  against 
the  purchaser.  To  give  this  effect  to  it,  would 
be  to  change  the  title  of  a  stranger  in  a  chattel 
by  an  award,  which  cannot  be  done,  even 
between  the  parties.  15  East,  99  ;  13  Johns., 
264.  This  part  of  the  award  cannot  be  rejected 
as  surplusage,  because,  for  this  cause,  the  ar- 
bitrators allowed  no  damages  to  the  plaintiffs. 
If,  then,  they  had  no  right  to  pass  upon  the 
property  and  change  its  ownership,  the  award 
is  void  for  not  passing  upon  the  matters  sub- 
mitted. 5  Cow.,  197  ;  3  Cow.,  7.  It  is  void, 
too,  because  not  final.  Kyd,  Awards,  208.  It 
leaves  the  question  of  damages  open ;  why 
otherwise  this  suit  ? 

It  is  admitted  the  plaintiffs  had  no  right  of 
action  given  them  by  the  award  ;  and  if  so,  it 
is  contrary  to  the  elementary  principles  of  law, 
that  a  party  shall  be  permitted  to  do  indirectly 
what  he  cannot  do  directly.  Assumpsit  cannot 
be  brought  on  a  submission  under  seal,  nor  can 
a  plaintiff  in  such  action  rely  on  a  specialty  to 
support  his  claim.  2  Tidd  Pr.,  755;  Kyd, 
Awards,  277,  280  ;  Caldwell,  Awards,  188  ;  2 
Saund.,  62  b,  n.  5. 

Mr.  D.  B.  Ogden,  on  same  side.  This  is  a 
joint  action  against  the  defendants  ;  the  evi- 
dence must,  therefore,  establish  a  joint,  and  not 
a  separate  liability.  The  submission  and  award 
were  not  evidence  against  Barrett,  unless  Hagan 
had  power  to  bind  him.  An  express  authority 
is  not  pretended,  and  the  power  does  not  re- 
sult from  the  relation  subsisting  between  them. 
A  partner  may  do  any  act  affecting  the  inter- 
ests of  the  partnership  authorized  by  commer- 
cial law  ;  but  not  a  case  is  to  be  found  in 
which  it  was  holden  that  one  partner  can  bind 
another  by  seal,  which  is  the  creature  of  the 
common  law,  and  unknown  to  the  commercial 
law. 

331*]  *The  cotton  was  out  of  the  country 
at  the  time  of  the  submission,  and  the  manifest 
intention  of  the  parties  was,  to  ascertain  the 
damages,  if  any,  to  be  paid  to  the  plaintiffs. 
To  this  the  arbitrators  entirely  neglected  to  re- 
spond, and  instead  thereof,  adjudged  the  cot- 
ton to  be  placed  to  the  account  of  the  defend- 
ants. Now,  though  an  award  will  be  sustained 
if  good  in  part,  that  rule  applies  only  where 
the  two  parts,  the  good  and  the  bad,  are  entire 
and  distinct,  wholly  unconnected,  and  have  no 
dependence  upon  each  other.  Willes,  64  ;  13 
Johns.,  264  ;  2  Cow.,  649.  The  order  made  as 
to  the  disposition  of  the  cotton,  goes  to  the 
very  merits  of  the  controversy.  But  if  the 
award  is  good,  as  far  as  the  arbitrators  acted 
within  the  scope  of  their  authority,  it  is  con- 
clusive in  favor  of  the  defendants.  The  arbi- 
trators say  that  the  purchase  was  not  war- 
ranted by  the  instructions,  and  decide  that  the 
plaintiffs  had  not  sustained  any  damage 
thereby. 

The  moneys  of  the  plaintiffs  were  expended 
by  the  defendants,  as  their  agents,  in  the  pur- 
chase of  cotton.  Where  a  factor  exceeds  his 
orders,  the  goods  may  be  turned  on  his  hands  ; 
instead  of  doing  so  in  this  case,  the  goods  were 
accepted,  part  sold,  and  the  residue  shipped  to 
a  foreign  port.  Before  suit,  the  cotton  should 
have  been  tendered  to  the  defendants,  or  they 
should  have  been  sued  for  misfeasance  in  mis- 
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applying  the  funds  of  the  plaintiffs,  and  such 
was  considered  their  liability  at  the  time  of  the 
submission. 

Mr.  Slosson,  in  reply.  As  a  general  rule,  one 
partner  cannot  bind  another  by  seal  ;  but  here 
was,  at  least,  prima  facie  evidence  of  execution 
by  both,  and  that  evidence  was  supported  by 
the  presumption  that  Hagan  had  authority.  4 
T.  R.,  313  ;  9  Johns.,  285  ;  Id.,  306.  Hagan 
could  not  deny  his  own  seal ;  and  having  ex- 
ecuted the  submission  as  the  attorney  of  Bar- 
rett, was  precluded  from  alleging  that  he  had 
no  authority.  1  Phil.  Bv.,  171  ;  1  Stark.  N.  P., 
128.  The  plaintiffs  are  bound  by  the  award, 
and  to  render  it  mutual,  it  should  be  held 
binding  on  the  defendants. 

The  issue  was  between  the  plaintiffs  and 
Hagan  ;  Barrett  was  not  a  party  to  it.  The 
verdict  would  have  been  no  evidence  against 
*him,  and  the  judgment  could  not  have  [*332 
affected  his  person  or  individual  property.  The 
partnership  property  of  the  parties  only  would 
have  been  liable  to  execution,  and  this  Hagan 
had  a  right  to  control.  The  evidence  offered 
was  competent  ;  the  defendants  were  charged 
with  moneys  had  and  received;  they  produce 
an  account  against  it ;  the  plaintiffs  offer  a 
submissfen  by  one  of  the  defendants,  and  an 
award  in  pursuance  of  it,  for  the  purpose  of 
showing  an  admission  of  error  in  the  account. 
Was  it  not  competent  to  dp  so,  and  were  the 
plaintiffs  under  the  necessity  of  resorting  to  a 
special  action  on  the  instrument  under  seal  to 
show  the  error  ?  The  submission  and  award 
are  collateral  to  and  not  the  foundation  of  the 
action  ;  and  the  cases  cited  from  2  Cow.,  650, 
and  15  Johns.,  497,  support  the  position,  that 
an  award  may  be  evidence  of  right,  though 
not  the  foundation  of  an  action. 

The  award  is  valid.  Courts  of  justice  view 
awards  with  indulgence,  and  are  liberal  in 
their  construction.  Arbitrations  are  domestic 
tribunals,  which  are  favored  as  tending  to  ter- 
minate intricate  disputes  with  very  little  ex- 
pense to  the  parties,  by  judges  of  their  own 
choosing.  14  Johns.,  103.  Evidence  aliunde 
will  not  be  received  to  impeach  or  invalidate 
an  award.  3  Johns.,  367  ;  12  Johns.,  311  ;  9 
Johns. ,  42.  And  it  is  no  objection  to  an  award, 
that  it  is  against  law.  7  Cow.,  185  ;  14  Johns., 
105.  The  rule  that  principals  must  disavow 
the  acts  of  their  agents,  or  that  they  will  be 
bound  by  them,  does  not  apply  to  foreign 
agents,  Paley,  28,  ch.  1,  part  1,  sec.  7,  and  the 
defendants  in  this  case,  in  reference  to  their 
distance  from  the  plaintiffs,  must  be  considered 
as  foreign  agents.  The  plaintiffs  being  heav- 
ily in  advance  for  the  defendants  on  the  re- 
ceipt of  the  cotton,  disposed  of  a  part  of  the  car- 
go to  reimburse  themselves,  as  they  had  a  right 
to  do,  in  the  character  of  factors.  The  court 
will  not  avoid  the  award  on  the  intendment 
that  the  plaintiffs  did  not  disavow  the  act  of 
the  defendants  in  the  purchase  of  the  cotton ; 
non  constat  but  the  proof  was  given  at  the  cir- 
cuit ;  the  bill  of  exceptions  only  presenting 
such  facts  as  are  necessary  to  the  decision  of 
the  *question  of  law  which  arose  at  [*333 
the  circuit.  8  Johns.,  515  ;  2  Cai.,  168.  When 
a  factor  transcends  his  authority  in  a  purchase, 
the  principal  is  not  bound  by  his  acts,  and  the 
property  goes  to  the  factor.  The  parties,  there- 
fore, by  submitting  the  question  of  excess  of 
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authority,  submitted  the  vital  question,  whose 
was  the  property  of  the  cotton  ?  If  unauthor- 
ized, it  belonged  to  the  factor,  otherwise  to  the 
principal ;  and  the  adjudication  that  the  prop- 
erty should  be  carried  to  the  account  of  the 
defendants,  was  but  a  consequence  of  the 
principal  decision  that  the  purchase  was  un- 
authorized. 

Again ;  the  submission  was  not  simply  wheth- 
er the  purchase  of  the  cotton  was  unauthor- 
ized, but  the  parties  bound  themselves  to  ob- 
serve and  keep  the  award  which  should  be 
made  of  and  concerning  all  claims  and  de- 
mands whatsoever  arising  or  growing  out  of 
the  same.  The  arbitrators  had,  therefore,  the 
right  to  pass  upon  the  incident  and  say  to 
whom  the  property  should  go.  Where  a  gen- 
eral clause  in  a  submission  is  followed  by  spe- 
cial words  which  accord  with  the  general 
clause,  the  power  of  the  arbitrators  must  be 
construed  according  to  the  special  matter  ;  but 
where  a  submission  contains  special  words, 
and  concludes  with  general  words,  the  general 
as  well  as  the  special  words  shall  stand.  2Cai., 
327  ;  8  Co.,  154  b.  The  rights  of  strangers  are 
not  affected  by  the  award,  if  in  the  sale  of  a 
part  of  the  cargo  the  plaintiffs  are  pro  hoc.  vice 
considered  the  factors  of  the  defendants.  But 
admitting  it  had  such  effect,  that  cannot  be  al- 
leged as  the  reason  for  avoiding  the  award  as 
between  the  parties.  Watson,  Awards,  108, 
109.  And  the  case  in  15  East  supports  this 
position.  Nor  can  the  fact  of  the  cotton  being 
shipped  to  France  operate  against  the  plaint- 
iffs, as  in  so  doing,  they  acted  as  the  agents  or 
factors  of  the  defendants,  pursuant  to  the  let- 
ter of  advice  received  from  them. 

By  the  Court,  SAVAGE,  Ch.  J.  The  questions 
presented  by  the  bill  of  exceptions  in  this  case 
are  :  1  Whether,  under  the  circumstances, 
the  submission  and  award  were  competent  evi- 
dence; and  2.  If  competent,  whether  the  award 
is  valid. 

334*]  *It  seems  to  be  well  settled  that  one 
partner  cannot  bind  his  copartner  under  seal. 
He  may,  indeed,  discharge  a  copartnership 
debt,  under  seal,  but  that  authority  arises  not 
from  any  capacity  to  bind  his  copartner  in  a 
manner  to  impose  an  obligation  upon  him,  but 
from  the  power  which  each  partner  has  over 
the  partnership  property,  and  partnership 
debts.  This  proposition  does  not  seem  to  be 
contested  by  the  plaintiff's  counsel ;  but  they 
contend  that  the  submission  and  award  were 
competent  evidence  to  show  that  one  item  in 
the  defendant's  account  should  be  stricken  from 
it.  It  seems  proper,  therefore,  to  look  into  the 
cases,  and  ascertain  with  precision  what  is  the 
extent  of  the  power  of  one  partner  to  bind 
another  by  seal.  The  case  of  Harrison  v.  Jack- 
son, 7  T.  R.,  207,  was  an  action  of  covenant 
against  three  partners,  upon  an  agreement  un- 
der seal,  signed  by  the  defendant  Sykes,  in 
this  form  :  "For  Jackson,  self  and  Rusworth, 
W.  Sykes."  The  agreement  related  to  a  part- 
nership transactionand  was  executed  by  Sykes, 
the  other  partners  not  being  present.  It  was 
said  upon  the  argument  that  Ld.  Mansfield 
had  ruled  at  Nisi  Prius,  that  for  a  partnership 
debt,  one  partner  had  authority  to  execute  a 
a  bond  for  another  ;  but  the  authority  of  that 
decision  was  not  admitted  by  Ld.  Kenyon,who 
936 


gave  the  opinion  of  the  court.  He  admitted 
the  authority  of  partners,  according  to  the  law 
merchant  in  mercantile  transactions,  but  de- 
nied that  any  power  existed  to  bind  each  other 
by  seal,  unless  a  particular  power  be  given  for 
that  purpose  ;  and  adds,  this  would  be  a  most 
alarming  doctrine  to  hold  out  to  the  mercan- 
tile world.  If  one  partner  could  bind  another 
by  such  a  deed  as  the  present,  it  would  extend 
to  the  case  of  mortgages,  and  would  enable  a. 
partner  to  give  a  favorite  creditor  a  real  lien 
on  the  estates  of  the  other  partners. 

In  the  case  of  Ballv  Dunstermtte,  4  T.  R., 
313,  the  action  was  against  two,  upon  a  bill  of 
sale  executed  by  one  of  the  defendants  in  the 
presence  of  the  other,  and  by  his  authority, 
they  being  partners  in  this  transaction,  and  us- 
ing  but  one  seal.  It  was  objected,  that  the  au- 
thority given  by  one  to  the  other  to  execute  a 
deed,  should  have  been  conferred  by  deed  ; 
*but  the  court  held  the  execution  good,  [*33& 
and  relied  principally  on  the  fact,  that  the  deed 
was  executed  by  one  defendant  for  himself 
and  the  other,  in  the  presence  of  that  other. 
These  decisions  have  been  recognized  by  this 
court. 

In  the  case  of  Clement  v.  Brush,  3  Johns., 
Cas.,  180,  it  was  decided  that  a  sealed  note 
given  by  the  defendant,  in  the  name  of  him- 
self and  partner,  though  the  sealed  instrument 
was  void  as  to  the  partner,  it  was  good  against 
the  defendant,  and  extinguished  the  partner- 
ship debt  for  which  it  was  given.  And  in 
Mackay  v.  Bloodgood,  9  Johns.,  285,  an  arbitra- 
tion bond,  signed  by  one  partner,  where  the 
other  partner  had  approved  it,  was  held  to  be 
valid,  though  that  other  was  not  present  and 
assenting  at  the  moment  of  execution,  but  was- 
by  in  the  store,  though  perhaps  not  in  the  same 
room  where  the  bond  was  signed.  In  pursu- 
ance of  the  same  principle,  it  has  been  held,, 
that  a  bond  and  warrant  of  attorney  to  confess 
a  judgment,  signed  by  one  of  two  partners  for 
himself  and  partner,  is  void  as  to  the  partner 
not  assenting,  though  for  a  partnership  debt. 
On  a  motion  to  set  aside  such  a  judgment, 
Green  v.  Seals,  2  Cai.,  254,  the  motion  being- 
made  by  the  partner  who  executed  the  bond 
and  warrant,  was  denied.  The  court  said,  that 
on  a  plea  of  non  estfactum,  a  verdict  must  have 
been  found  for  the  defendants,  and  that  re- 
lief would  have  been  granted  to  the  partner 
who  had  not  executed  the  bond  and  warrant. 
They  said  a  separate  suit  might  have  been  sus- 
tained against  T.  Beals,  who  had  executed  the 
bond.  And  Motteux  v.  St.  Aubin,  2  Bl.,  1133, 
was  referred  to,  where  the  court  set  aside  a 
judgment  against  an  infant,  leaving  it  in  force 
against  his  surety.  The  case  of  Tom  v.  Good- 
rich, 2  Johns.,  213,  was  decided  upon  the  same 
principle.  There  Tom  had  become  surety  for 
a  partnership  debt,  in  a  bond  with  one  of  the 
firm.  He  was  compelled  to  pay  the  bond,  and 
brought  his  action  against  the  firm  for  hia 
money  so  paid  ;  but  this  court  held  that  the 
giving  the  bond  extinguished  the  partnership 
debt,  and  converted  the  demand  into  an  indi- 
vidual one,  and  therefore  the  plaintiff's  only 
remedy  was  against  the  particular  partner  with 
whom  he  had  executed  the  bond. 

*In  the  case  of  Pierson  v.  Hooker,  [*33fr 
3  Johns. ,  68,  it  was  decided,  that  one  partner 
may  release,  under  seal,  a  partnership  debu 
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Kent,  Ch.  J.,  distinguishes  this  from  the  class 
of  cases  just  referred  to.  He  says,  "  here  was 
no  attempt  to  charge  the  partnership  with  a 
debt  by  means  of  a  specialty,  but  it  is  the  or- 
dinary release  of  a  partnership  debt."  "Each 
partner  is  competent  to  sell  the  effects,  or  to 
compound  or  discharge  the  partnership  de- 
mands :  each  has  an  entire  control  over  the  per- 
sonal estate,  "&c.  See  17 Johns., 58  ;  15/ef.,387. 
In  the  case  of  Buchanan  v.  Curry,  19  Johns., 
137,  it  was  decided  that  one  of  two  partners 
may  discharge  a  partnership  demand  after  a  dis- 
solution of  the  partnership.  And  further,  if 
one  partner  enter  into  a  submission  to  an  arbi- 
tration in  the  name  of  both,  and  an  award  is 
made  in  favor  of  the  partners,  and  if  payment 
is  made  of  the  amount  awarded  and  accepted 
by  such  partner,  such  payment  operates  by 
way  of  release  by  one  partner,  or  as  an  accord 
and  satisfaction,  and  is  binding  upon  both 
partners.  It  follows  from  these  cases,  that  a 
submission  by  one  partner  in  the  name  of  both, 
is  valid  as  to  the  partner  who  executes  the 
bond,  but  void  as  to  the  other  who  never  au- 
thorized his  name  to  be  used  is  such  a  manner. 
Should  an  action  be  brought  against  the  part- 
ner who  signed  the  bond,  he  cannot  take  ad- 
vantage of  his  own  irregularity ;  but  should 
an  action  be  brought  against  both  partners, 
upon  a  plea  of  non  est  factum,  the  defendants 
would  be  entitled  to  a  verdict.  The  case  of 
Green  v.  Beals,  shows  that  a  judgment  entered 
upon  a  bond  and  a  warrant  thus  executed 
would  be  held  regular  as  to  one,  and  irregular 
and  void  as  to  the  others;  that  the  party  whose 
name  has  been  thus  used  may  waive  the  irreg- 
ularity, and  sanction  the  use  of  his  name ;  that 
such  sanction  will  be  presumed  from  his  si- 
lence; and  that  a  motion  to  vacate  such  judg- 
ment, when  made  by  the  partner  alone  who  ex- 
ecuted the  bond,  will  not  be  listened  to.  The 
court  in  that  case  said  further,  that  it  would 
not  be  necessary  to  vacate  the  judgment,  even 
on  the  motion  of  the  partner  whose  name  had 
been  used  without  authority,  but  they  would 
337*]  direct  execution  not  to  be  served  *on 
his  person  or  property,  and  that  only  the  in- 
terest of  the  partner  who  executed  the  bond 
in  the  partnership  property,  should  be  sold  ; 
thus  giving  perfect  protection  to  the  partner 
whose  name  had  been  used  unwarrantably. 
This  relief  would  be  granted  under  the  equi- 
table powers  of  the  court ;  but  so  long  as  the 
parties  are  contesting  their  legal  rights,  the 
rules  of  law  alone  must  govern  the  court.  Ac- 
cording to  the  principles  established  by  the 
cases  ref  ered  to,  had  the  award  in  this  case  been 
such  as  to  give  the  plaintiffs  a  right  of  action 
upon  it ;  had  the  arbitrators  awarded  to  the 
plaintiffs  as  damages,  the  value  of  the  1,000 
bales  of  cotton,  purchased  by  the  defendants 
contrary  to  their  instructions,  the  defendant 
Barrett  could  not  be  made  responsible  for  it  in 
any  manner,  but  the  defendant  Hagan  would 
be  liable.  Should  the  plaintiffs  in  such  case 
bring  a  joint  action  against  both,  and  only  Ha- 
gan be  taken,  and  plead  non  est  factum,  a  ver- 
dict must  pass  for  the  defendants  ;  but  should 
the  plaintiffs  prosecute  Hagan  alone,  and  de- 
clare upon  the  bond  as  his  bond,  he  could  not 
deny  it  successfully.  Again,  had  Hagan  con- 
fessed a  judgment,  such  judgment  would  ex- 
tinguish the  partnership  debt,  and  Barrett 
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would  be  protected  from  execution  of  every 
kind,  even  as  to  his  share  of  the  partnership 
property.  Had  the  arbitrators  awarded  a  sum 
of  money  to  be  paid  by  the  defendants  to  the 
plaintiffs,  such  award  must  certainly  be  a  se- 
curity of  as  high  a  nature  as  a  bond,  if  not 
higher  and,  consequently,  would  extinguish 
the  simple  contract  debt.  The  plaintiffs  in  that 
case  would  have  had  no  remedy  against  the  firm, 
nor  would  they  have  had  any  against  Barrett, 
upon  the  bond  of  submission  and  award,  aa 
Barrett  had  never  authorized  his  name  to  be 
put  to  it ;  the  plaintiffs  then  could  only  look 
to  Hagan. 

It  results,  then,  that  one  partner  cannot  do- 
any  act  under  seal,  to  affect  the  interests  of  his- 
copartner,  unless  it  is  to  release  a  debt.  In  the 
case  of  Buchanan  v.  Curry,  a  submission  and 
award  in  favor  of  the  firm,  and  an  acceptance 
of  the  amount  awarded,  were  held  to  operate 
as  a  release,  or  an  accord  and  satisfaction  ;  but 
no  such  consequence,  I  apprehend,  results 
from  the  award  in  this  case.  Had  the  award 
in  the  case  of  Buchanan  v.  Curry  been  against 
the  *Buchanans,  it  could  never  have  [*338 
been  enforced  against  R.  Buchanan,  who  had 
never  assented  to  the  submission  ;  but,  on  the 
contrary,  R.  Buchanan  would  be  exonerated 
from  all  claims  of  Curry  against  the  firm  ; 
those  claims  would  have  been  extinguished  by 
the  award,  and  W.  Buchanan  alone  could  be 
compelled  to  pay  it.  What  is  the  effect  of  this 
award  if  valid?  The  defendants  have  received 
the  money  of  the  plaintiffs,  to  the  amount  of 
$107,911.56,  which  was  a  fair  demand  against 
the  defendants.  The  defendants  contended 
that  they  had  accounted  for  that  sum  by  the 
purchase  of  1,000  bales  of  cotton  :  that  is  de- 
nied by  the  plaintiffs,  and  asserted  by  the  de- 
fendants. It  is  submitted  to  arbitrators  to  de- 
cide whether  that  cotton  was  purchased  accord- 
ing to  instructions  ;  or,  in  other  words,  was  it 
purchased  for  the  plaintiffs,  or  did  the  defend- 
ants, by  neglecting  to  pursue  their  instruc- 
tions, make  the  purchase  for  themselves?  The 
arbitrators  determine  that  the  cotton  was  not 
purchased  according  to  instructions  received 
by  them  from  the  plaintiffs.  They  did  not, 
therefore,  purchase  for  the  plaintiffs.  The  de- 
fendants have,  consequently,  the  above  amount 
of  the  plaintiff's  money  in  their  hands  to  be 
accounted  for ;  and  that  sum,  with  interest, 
should  have  been  the  damages  awarded  to  the 
plaintiffs,  according  to  the  facts  appearing  in 
this  bill  of  exceptions.  But  the  award  says  that 
the  plaintiffs  have  sustained  no  damage,  be- 
cause the  cotton  purchased  belongs  to  the  de- 
fendants. This  seems  to  me  a  non  sequitur.  la- 
it  no  damage  to  the  plaintiffs  that  the  defend- 
ants have  in  their  hands  $107,911.56,  which 
remains  unaccounted  for?  The  award  seems  to- 
me to  be  &felo  dese  ;  but  if  valid,  it  is  so  only 
against  Hagan,  and  cannot  be  enforced  against 
Barrett.  But  it  is  said  that  this  suit  is  virtually 
against  Hagan  alone,  as  Barrett  has  not  been 
arrested,  and,  at  all  events,  Hagan  cannot  de- 
fend himself  upon  the  ground  that  Barrett  is 
not  liable  ;  that  the  submission  was  at  least  hia 
deed,  and  the  award  is  good  against  him.  The 
case  of  Sangster  v.  Mazaretto,  1  Stark. ,  128,  is 
referred  to,  as  showing  that  Hagan  is  con- 
cluded. That  was  an  action  against  the  defend- 
ant in  three  others,  as  acceptors  of  several 
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bills  of  exchange ;  the  other  three  defendants 
339*J  were  residents  *abroad.  and  had  been 
outlawed.  The  plaintiff,  to  prove  a  partner- 
ship, produced  a  letter  from  the  defendant, 
Mazaretto.  admitting  the  partnership.  It  was 
objected  that  this  defendant's  admission  could 
not  bind  the  other  defendants,  and  the  prom- 
ises were  all  laid  as  made  jointly  by  the  four  de- 
fendants ;  but  Ld.  Ellenborough  held  the  evi- 
dence sufficient,  inasmuch  as  in  any  future  ac- 
tion by  Mazaretto  against  his  co-defendants 
for  contribution,  the  record  in  the  action  against 
Mazaretto  would  not  prove  the  partnership, 
but  that  must  be  proved  by  other  evidence. 

The  very  ground  of  this  decision  is,  that  the 
evidence  can  have  no  effect  against  any  one 
but  the  defendant  who  made  the  admission.  In 
that  case,  in  consequence  of  the  outlawry  of 
the  three  joint  debtors,  the  plaintiff  was  en- 
abled to  proceed  against  one  as  if  he  were  a 
several  debtor,  and  the  judgment  to  be  obtained 
would  be  a  lien  on  the  property  of  the  de- 
fendant who  was  arrested,  and  no  other  of  the 
partners  or  joint  debtors ;  neither  could  exe- 
cution affect  the  property  of  any  other.  Our 
statute  has  varied  the  common  law  in  this  re- 
spect. It  allows  the  plaintiff  to  proceed  to 
judgment  upon  bringing  in  one  joint  debtor, 
and  judgment  is  rendered  against  all.  That 
judgment  is  a  lien  upon  all  the  joint  real 
estate  of  the  defendants.  Execution  issues 
against  all,  and  may  be  levied  on  all  the  per- 
sonal property  jointly  held  by  the  defendants, 
as  well  as  the  separate  property  of  the  defend- 
ant arrested.  The  principle  of  that  case,  there- 
fore, when  applied  to  this,  would  exclude  the 
award.  It  seems  to  me,  therefore,  that  as  well 
the  weight  of  authority  as  of  argument,  prove 
that  the  award  offered  in  evidence  was  prop- 
erly excluded.  That  it  came  in  collaterally, 
can  make  no  difference.  If  it  admitted  at  all, 
it  is  to  affect  the  rights  of  a  person  who  was 
no  party  to  it,  and  to  whom  the  law  affords  a 
protection  from  its  consequences.  If  admitted 
in  this  way,  it  has  precisely  the  same  effect 
upon  Barrett,  as  if  a  joint  action  were  brought 
upon  the  arbitration  bond  ;  it  must,  therefore, 
be  governed  by  the  same  rules  of  evidence. 

2.  The  next  question  which  I  had  proposed 
to  examine  is,  whether  the  award  is  valid. 
Perhaps  the  conclusion  to  which  I  have  arrived, 
on  the  competency  of  the  evidence  offered, con- 
34O*J  sidering  *the  award  valid,  may  render 
the  examination  of  the  latter  question  unneces- 
sary. If  I  am  correct  in  the  opinion  which  I  have 
formed,  that  the  submission  and  award,  if  val- 
id, are  not  proper  testimony  in  this  suit,  then 
it  is  immaterial  at  present  whether  the  award 
be  good  or  not.  If  the  award  is  void,  then, 
upon  the  plaintiffs'  own  showing,  there  is  a 
balance  due  the  defendants.  It  may  not  be  im- 
proper to  remark,  that  it  is  no  doubt  competent 
for  parties  to  submit  a  single  item  of  a  long  ac- 
count, and  the  award  will,  if  regular,  be  valid 
as  to  the  subject  submitted.  But  in  this  case, 
it  seems  to  me,  that  the  arbitrators  misunder- 
stood the  object  of  the  parties.  The  defend- 
ants had  purchased  the  cotton.  The  plaintiffs 
had  received  it  ;  they  had  exercised  an  act  of 
ownership  over  it,  by  selling  one  sixth  of  it.  I 
apprehend,  therefore,  the  title  to  the  cotton 
was  never  submitted.  The  cotton  was  consid- 
ered the  property  of  the  plaintiffs ;  but  it  was 
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alleged  by  the  plaintiffs  that  they  had  been  in- 
jured by  the  purchase  being  made  on  terms 
different  from  those  contained  in  the  instruc- 
tions. Had  the  plaintiffs  intended  to  submit 
the  question  of  ownership,  they  were  putting 
it  in  the  power  of  the  arbitrators  to  decide  a 
question  of  an  amount  exceeding  $100,000;  and 
yet  they  took  a  bond  of  submission  in  the  pen- 
alty of  $20,000.  This  circumstance  is  not  con- 
clusive, but  certainly  is  strong  to  show  the  ex- 
tent to  which  the  plaintiffs  then  estimated  their 
damages.  They  probably  calculated  their  dam- 
ages by  the  probable  loss  on  the  cotton.  That 
part  of  the  award  which  declares  that  the  cot- 
ton shall  be  taken  to  the  account  of  the  defend- 
ants, is  certainly  not  warranted  by  the  submis- 
sion and  is,  therefore,  void.  An  award  may 
be  good  in  part  and  bad  in  part  ;  and  if  that 
which  is  void  does  not  affect  the  merits  of  the 
submission,  the  residue  will  be  valid.  If  we 
strike  out  of  this  award  that  part  which  is 
clearly  not  warranted  by  the  submission,  then 
the  award  decides  nothing  in  favor  of  the 
plaintiffs  ;  the  award  then  stands,  that  the  de- 
fendants were  not  warranted  in  purchasing  the 
cotton,  but  the  plaintiffs  had  sustained  no  dam- 
age. This  might  all  be  true  for  aught  appear- 
ing in  the  case ;  for  instance,  the  defendants 
might  have  been  limited  to  a  certain  price.but 
they  gave  much  more  ;  the  purchaser,  then, 
*would  have  been  unauthorized  by  [*341 
their  instructions.  But  if  the  plaintiffs  accept- 
ed the  cotton,  and  sold  it  at  a  large  profit,  the 
award  would  be  true  ;  but  it  would  give  no 
right  of  action.  It  seems  to  me,  therefore,  that 
in  any  point  of  view,  the  judge  was  correct  in 
rejecting  the  award. 

The  motion  to  set  aside  the  nonsuit  should  be 
denied. 

Cited  ln-9  Wend.,  76,  439 ;  12  Wend.,  55 :  20  Wend., 
255,  610:  4  N.  Y.,  575;  6  Hun,  235;  4  Barb.,  46;  13  Barb.. 
662 ;  15  Barb.,  526 ;  20  Barb.,  415 ;  16  How.  Pr.,  208  ;  6 
Bos.,  578 ;  98  111.,  36. 


JACKSON,  ex  dem.  W.  AND  E.  BOWEN, 

v. 
BURTON. 

Adverse  Possession — Possession  by  Grantor  for 
27  Tears  after  Execution  of  Conveyance,  Held 
not  Adverse — Notice  to  Quit,  Unnecessary. 

In  ejectment,  where  the  grantor  of  a  small  lot  of 
land  remained  in  the  possession  of  the  premises  con- 
veyed for  27  years,  and  no  entry  or  act  of  ownership 
on  the  part  of  the  grantee  was  shown,  it  was  held 
that  such  possession  was  not  adverse ;  that  nothing1 
but  a  clear,  unequivocal  and  notorious  disclaimer, 
of  the  title  of  the  grantee,  could  render  the  posses- 
sion, however  long  continued,  adverse.  It  was  fur- 
ther held,  that  the  defendant  waa  not  entitled  to  no- 
tice to  quit ;  that  the  relation  of  landlord  and  tenant 
did  not  subsist  between  the  grantor  and  those  claim- 
ing under  the  grantee,  the  more  especially  as  the  na- 
ture and  situation  of  the  property  repelled  the  pre- 
sumption of  a  hiring  of  the  premises  by  the  grantor. 

Citation— 13  Johns..  106. 

rpHIS  was  an  action  of  ejectment  brought  for 
-L  the  recovery  of  about  three  acres  of  land, 
tried  at  the  Herkimer  Circuit,  in  Mar.,  1838, 
before  the  Hon.  Nathan  Williams,  one  of  the 


NOTE. — Adverse  possession—  What  constitutes-  See 
Clapp  v.  Bromagham,  9  Cow.,  530,  note,  and  other 
note*  there  cited. 
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circuit  judges.  A  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  this  court  on 
a  case  to  be  made.  From  the  case  it  appeared 
that  Jan.  24,  1801,  the  defendant  conveyed  by 
deed  of  warranty  to  Benjamin  Bowen,  the 
premises  in  question,  which,  May  24, 1817,  were 
conveyed  by  the  sheriff  of  Herkimer  to  the 
lessors  of  the  plaintiff,  by  virtue  of  a  sale  under 
an  execution  on  a  judgment  in  their  favor, 
against  Benjamin  Bowen,  an  exemplification 
of  which  judgment  and  the  execution  were 
produced.  The  defendant  read  in  evidence,  a 
deed  to  him  from  John  B.  Murray,  of  a  large 
lot,  including  the  premises  in  question,  bearing 
date  May  14,  1797,  and  showed  that  inl800,he 
cleared  a  part  of  the  premises  in  question,  which 
had  been  inclosed  and  occupied  by  him  ever 
since.  It  appeared  that  about  one  half  of  the 
premises  was  a  rough  piece  of  ground,  com- 
posed of  the  steep  banks  of  both  sides  of  a 
stream,  had  never  been  cleared  or  inclosed,  was 
mostly  unfit  for  cultivation,  and  chiefly  valu- 
uable  as  a  mill-site.  It  was  proved  by  a  witness 
who  had  been  assessor  of  taxes  for  14  to  15 
years  in  the  town  where  the  premises  are  situ- 
ated, that  they  had  been  assessed  as  the  prop- 
erty of  Benjamin  Bowen,  up  to  the  time  of  the 
sheriff's  sale,  and  subsequently  as  the  property 
342*]  *of  the  lessors  of  the  plaintiff;  that  the 
lot  for  many  years  had  been  called  in  the  neigh- 
borhood by  the  name  of  Bowen's  mill-seat,and 
that  it  was  his  impression  and  belief,  that  the 
defendant,  in  giving  an  account  of  his  property 
subject  to  taxation,  had  excepted  the  premises, 
and  said  that  they  must  be  taxed  to  Bowen. 
The  plaintiff  further  proved,  that  at  the  com- 
mencement of  this  suit,  the  defendant  said  that 
he  claimed  the  property  as  owner  under  a  deed 
from  John  B.  Murray. 

It  was  insisted  for  the  defendant,  that  he  had 
shown  a  sufficient  adverse  possession  to  bar  the 
plaintiff's  right  of  recovery  ;  and  if  not,  that 
the  plaintiff  was  not  entitled  to  recover  for  the 
want  of  having  given  notice  to  quit. 

Mr.  A.  Loomis,  for  plaintiff.  The  possession 
of  the  defendant  was  not  adverse.  After  his 
conveyance  to  Bowen,  his  possession  could  not 
be  deemed  adverse  to  his  deed,  but  must  be 
considered  in  accordance  with  it.  If  not  ad- 
verse at  its  commencement,  it  subsequently 
could  not  become  so.  1  Cow.,  605  ;  1  Cai., 
190  ;  3  Johns.,  223,  499. 

The  defendant  was  not  entitled  to  notice  to 
quit.  He  was  a  tenant  at  sufferance,  or  at  will, 
to  Benjamin  Bowen,  and  the  relationship  of 
landlord  and  tenant  was  not  shown  to  have 
been  created  between  the  lessors  and  him.  4 
Johns.,  215;  3  Johns.,  422;  13  Johns.,  106. 
The  fact  of  his  holding  as  tenant  to  the  lessors, 
is  negatived  by  the  proof  that  he  claimed  the 
land  as  owner  under  the  deed  from  Murray, 
which  was  antecedent  to  the  deed  from  himself 
to  Bowen.  Even  if  entitled  to  notice  to  quit 
from  Benjamin  Bowen,  had  his  title  not  been 
devested,  the  lessors  were  not  bound  to  give 
such  notice  ;  they  were  purchasers  at  a  sher- 
iff's sale  ;  the  defendant  was  the  tenant  of  Ben- 
jamin Bowen,  who  not  being  entitled  to  such 
notice,  his  tenant  could  not  claim  it. 

Mr.  A.  Hackley,  for  defendant.  The  defend- 
ant having  been  in  possession  for  27  years, 
claiming  the  property  as  his  own,  and  no  entry 
or  act  of  ownership  being  shown  on  the  part  of 
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his  grantee  or  those  claiming  under  him,  a  re- 
conveyance *may  be  presumed.  Ben-  [*34r3 
jamin  Bowen,  or  the  lessors  of  the  plaintiff, 
could  not  have  conveyed  without  subjecting 
themselves  to  the  penalties  of  the  Act  Against 
Champerty  and  Maintenance.  Admitting  that 
Benjamin  Bowen  had  title  to  the  premises,  he 
and  those  claiming  his  title,  having  neglected 
to  enter  within  20  years  after  the  accruing  of 
the  title,  and  the  property  having  been  held 
adversely,  the  lessors  of  the  plaintiff  are  not 
entitled  to  recover.  13  Johns.,  513.  If  the 
possession  was  not  adverse,  then  the  defendant 
was  a  tenant,  and  entitled  to  notice  to  quit. 

By  the  Court,  SUTHERLAND,  J.  The  de- 
fendant, Jan.  24,  1801,  conveyed  the  premises 
in  question  by  a  warranty  deed,  to  Benjamin 
Bowen.  By  that  conveyance,  all  the  right  and 
title  which  the  defendant  then  had  in  the  prem- 
ises, passed  to  his  grantee  ;  and  even  any  title 
subsequently  acquired  would  have  inured  to 
his  benefit.  Although  the  defendant  remained 
in  possession  after  the  conveyance,  it  was  not 
as  owner,  but  as  tenant  to  his  grantee,  and 
nothing  but  a  clear,  unequivocal  and  notorious 
disclaimer  of  the  title  of  his  landlord,  could 
render  his  possession,  however  long  continued, 
adverse.  So  far  from  there  having  been  any 
such  disclaimer,  until  about  the  time  of  the 
commencement  of  this  suit,  it  appears  affirm- 
atively in  the  case,  that  the  premises  have,  ever 
since  the  conveyance,  been  known  in  the  neigh- 
borhood, as  "  Bowen's  mill-seat ;"  that  they 
have  been  uniformly  assessed  as  the  property 
of  Bowen,  and  the  assessor  who  testified  to 
these  facts,  was  strongly  of  opinion,  that  the 
defendant,  in  giving  in  a  list  of  his  property, 
had  excepted  the  premises  in  question,  and 
said  they  must  be  assessed  to  Bowen.  There 
is  not  the  slightest  pretense,  therefore,  of  an 
adverse  possession.  All  the  right,  title  and  in- 
terest of  Benjamin  Bowen  to  and  in  the  prem- 
ises in  question,  was  transferred  to  the  lessors 
of  the  plaintiff  by  the  sheriff's  deed  of  May 
24,  1817.  The  judgment  and  execution  in  pur- 
suance of  which  the  sale  took  place  and  the 
deed  was  given,  were  regularly  proved  ;  and 
the  only  remaining  question  is,  whether.under 
the  circumstances  of  the  case,  the  defendant 
*was  entitled  to  notice  to  quit  ?  The  [*344 
case  of  Jackson  v.  Aldrich,  13  Johns.,  106,  ap- 
pears to  be  decisive  against  the  defendant  upon 
this  point.  There  the  defendant,  Aldrich, had, 
in  May,  1802,  conveyed  the  premises  to  Harry 
Garrison, and  Garrison,  in  1812,  conveyed  them 
to  the  lessor  Phillips,  Aldrich,  the  defendant, 
having  the  whole  time  remained  in  possession. 
It  was  held,  that  even  as  between  Garrison  and 
the  defendant,  the  relation  of  landlord  and  ten- 
ant did  not  exist,  so  as  to  entitle  him  to  notice 
to  quit,  and  that  he  was,  at  most,  but  a  tenant 
at  will  ;  and  that  relationship  was  determined 
by  the  conveyance  from  Garrison  to  the  lessor. 
The  cases  are  entirely  analogous.  The  case  at 
bar,  however,  is  strengthened  by  the  fact  that 
the  premises  in  question  are  composed  almost 
entirely  of  the  steep  and  precipitous  bank  of  a 
creek  or  stream  of  water;  that  they  are  strictly 
a  mill-site,  and  of  little  or  no  value  for  any 
other  purpose.  As  they  were  worth  nothing, 
therefore,  to  the  defendant,  it  is  not  to  be  pre- 
sumed that  there  was  any  agreement  or  con- 
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tract  on  his  part  to  pay  for  the  use  of  them. 
The  fact,  undoubtedly,  is,  that  they  were  left 
unimproved  until  the  circumstances  of  the  ad- 
jacent country  should  render  the  erection  of  a 
mill  expedient,  being  incapable  of  being  occu- 
pied or  improved  in  any  other  manner. 

The  cases  are  all  collected  and  considered  in 
Jackson  v.  Aldrich. 

Judgment  for  plaintiff. 

Cited  in-34  N.  Y.,  366 ;  7  Barb.,  100 ;  25  Barb.,  250; 
33  Barb.,  496;  37  Barb.,  248;  64  Barb.,  524;  46  Sup.,  317. 
326;  76111.,  257;  82Ind.,399;  37Cal.,374;  46  Am.  Dec., 
473  (4  Gillm.,  336). 


345*J    *PANGBURN  t>.  BULL. 

Action  for  Malicious  Prosecution — What  Neces- 
sary to  Maintain — Probable  Cause,  a  Mixed 
Question  of  Law  and  Fact — Court  should  Pro- 
nounce the  Law  arising  on  the  Facts — Pleading. 

An  arrest  and  holding  to  bail  are  not  indispensa- 
bly necessary  to  the  maintenance  of  an  action  for  a 
malicious  prosecution.  It  is,  however,  not  enough 
to  state  in  a  declaration  that  a  suit  was  commenced 
maliciously  and  without  cause,  but  the  particular 
grievance  must  be  alleged,  the  gist  of  these  sort  of 
actions  arising  from  some  evil  practice  or  malice  in 
him  who  sues  or  prosecutes. 

The  question  of  probable  cause  is  a  mixed  ques- 
tion of  law  and  fact.  When  the  facts  are  ascertained, 
it  is  a  question  of  law,  and  it  is  the  duty  of  a  court 
to  pronounce  the  law  arising  upon  the  facts,  and 
not  to  leave  it  to  the  discretion  of  a  jury ;  still  when 
the  question  of  probable  cause  is  submitted  to  a 
jury,  who  find  for  the  plaintiff,  and  this  court,  on  a 
review  of  the  case,  are  satisfied  that  there  evidently 
was  a  want  of  probable  cause,  and  that  the  jury  have 
not  erred  in  point  of  law,  the  judgment  will  not  be 
reversed  for  the  error  of  the  court  in  submitting  the 
question  to  the  jury.  If,  however,  the  testimony 
leaves  the  question  of  probable  cause  doubtful.then 
the  error  of  the  court  would  be  good  ground  for  a 
reversal,  as  it  is  the  exclusive  province  of  a  jury  to 
draw  inferences  from  conflicting  testimony. 

When  a  party,  with  full  knowledge  of  all  the  cir- 
cumstances, pays  a  sum  of  money,  and  afterwards 
maliciously  commences  a  prosecution  to  recover 
back  part  on  the  ground  of  an  overpayment,  al- 
though the  fact  may  be  that  the  party  received 
more  than  he  was  en  titled  to,  such  fact  will  not  sup- 
port the  defense  of  probable  cause  in  an  action  for 
a  malicious  prosecution. 

Where  an  impossible  date  is  alleged  in  a  declara- 
tion, it  will  be  rejected,  provided  enough  be  left  to 
give  sufficient  certainty  to  the  pleading. 

Citations-10  Johns.,  106;  1  Bl.,  427;  1  Wils..  232; 
Hob.,  206,  266 ;  4  Burr.,  1974 ;  1  D.  &  E.,  544,  545 ;  2 
East,  469 ;  2  Johns.,  165 ;  1  Esp.  279. 

TERROR  from  the  Albany  C.  P.  The  action 
-Cl  in  the  C.  P.  was  for  a  malicious  prosecu- 
tion, brought  by  Bull  against  Pangburn.  The 
plaintiff  declared  that  the  defendant,  Mar.  30, 
1826,  not  having  any  reasonable  or  probable 
cause  of  action  whatsoever  against  the  plaint- 
iff, which  he,  the  defendant,  well  knew,  pro- 
cured a  summons  from  a  justice,  under  the  $50 
Act, against  the  plaintiff  .returnable  Apr.S.then 
next,  to  answer  the  defendant  in  a  plea  of  tres- 
pass on  the  case  ;  that  the  same  was  delivered 
to  a  constable,  who,  Mar.  15,  in  the  year  afore- 
said, served  it  on  the  plaintiff ;  that  the  par- 
ties appeared  ;  that  Pangburn  declared  on  a 
pretended  claim  for  money,  demanding  $10,  to 
which  Bull  pleaded  the  general  issue  ;  that  the 
cause  was  adjourned,  on  the  application  of 
Pangburn.  until  Apr.  18,  when  the  parties  ap- 
peared and  Pangburn  discontinued  his  suit ; 
that  on  the  same  day,  Pangburn  procured  an- 
other summons  from  the  same  justice,  in  his 
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favor,  against  Bull,  returnable  Apr.  28,  which 
was  served  ;  that  on  the  day  of  the  return  the 
parties  appeared,  issue  was  Joined,  a  trial  had, 
and  judgment  rendered  against  Pangburn  for 
the  costs  of  the  suit;  by  means  of  which  prem- 
ises the  plaintiff  hath  been  greatly  damnified, 
&c.  To  this  declaration  the  defendant  pleaded 
non  cul.  In  Dec.  1826,  the  cause  was  tried. 
The  facts  *alleged  in  the  declaration  [*346 
were  shown  by  the  production  of  a  written 
stipulation  signed  by  the  parties,  and  from 
which  it  further  appeared, that  on  the  adjourn- 
ment, Apr.  8,  Bull  took  out  subpoenas  for  wit- 
nesses, but  Pangburn  did  not ;  nor  did  he  pro- 
duce any  witnesses  on  the  day  that  he  discon- 
tinued the  first  suit.  The  plaintiff  further 
proved,  that  he  told  the  defendant  that  all  the 
dealings  he  ever  had  withhim.was.thathe,  the 
plaintiff,  had  boarded  the  defendant  and  re- 
ceived twelve  shillings  for  it, which  the  defend- 
ant did  not  deny  ;  that  the  only  evidence  of- 
fered by  Pangburn,  when  the  cause  was  tried 
before  the  justice,  was  a  declaration  made  by 
Bull,  that  Pangburn  had  boarded  with  him, 
and  had  paid  him  $1 . 50  for  the  same.  The  place 
of  trial  appointed  by  the  justice  was  14  miles 
from  Albany,  where  Bull  resided.  The  plaint- 
iff further  proved  a  declaration  of  Pangburn, 
that  he  would  bring  Bull  four  times  to  Guild- 
erland,  and  he  would  get  no  advantage  of  him; 
that  Bull  had  taken  too  much  for  his  board, 
that  he  had  overcharged  him,  and  charged  him 
more  than  he  did  others,  or  more  than  he 
agreed  to.  On  being  told  that  he  could  not 
make  an  action  lie,  as  he  had  settled  with  Bull 
and  taken  a  receipt,  he  replied,  that  he  would 
bring  him  out  four  times.  The  witness  who 
was  called  by  Pangburn,  on  the  trial  before 
the  justice,  testified  in  the  C.  P.,  that  he  was 
the  constable  who  served  the  summonses, 
which  were  regularly  served  six  days  before 
their  return  ;  that  previous  to  his  being  sworn 
on  the  trial  before  the  justice,  he  had  not  been 
asked  by  Pangburn  what  he  could  testify  to  ; 
that  he  was  desired,  on  that  trial,  to  state  what 
Bull  told  him  when  he  served  the  first  sum- 
mons ;  that  he  testified  that  Bull  told  him  that 
Pangburn  had  boarded  with  him  in  the  Febru- 
ary Term,  and  that  he  had  received  for  the 
same,  of  Pangburn,  twelve  shillings,  for  which 
he  had  taken  a  receipt,  and  that  was  the  only 
dealing  he  ever  had  with  Pangburn;  that  Pang- 
burn,  at  the  time  he  paid  him,  complained  of 
being  overcharged,  and  threatened  to  bring 
him  (Bull)  up  to  Guilderland  ;  that  Pangburn 
did  not  pay  him  until  after  he  had  been  writ- 
ten to,  to  come  and  pay.  The  plaintiff  proved 
that  the  defendant  boarded  with  him  a  part  of 
two  weeks,the  witness  stating  that  he  was  there 
more  than  one  day  each  *week,  and  as  [*347 
long  as  between  three  and  four  days ;  that 
witness,  who  boarded  with  plaintiff  at  the  same 
time, paid  three  shillings  per  day  for  his  board. 
The  plaintiff  rested. 

The  defendant  moved  that  the  plaintiff  be 
nonsuited,  on  the  following  grounds  :  1.  That 
in  the  suits  before  the  justice,  complained  of  as 
malicious,  the  plaintiff  in  this  cause  had  neither 
been  arrested,  nor  held  to  bail.  2.  That  a  want 
of  probable  cause  for  instituting  the  suits  had 
not  been  shown,  nor  had  malice  been  proved. 
3.  That  there  was  a  variance  between  the  proof 
and  the  declaration,  as  to  the  time  of  service  of 
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the  summons  in  the  first  suit  before  the  justice. 
The  court  refused  to  nonsuit  the  plaintiff,  and 
decided  that  the  several  matters  offered  in  evi- 
dence by  the  plaintiff,  ought  to  be  submitted 
to  the  jury,  and  that  it  was  their  province  to 
determine  whether  the  absence  of  probable 
cause  and  malice  had  been  sufficiently  proved. 
To  which  opinion  the  defendant  excepted,and 
then  introduced  a  witness  on  his  part, who  tes- 
tified that  Pangburn  boarded  with  Bull  a  part 
of  two  weeks,  but  he  thought  he  was  not  there 
more  than  three  days,  and  that  Bull  had  agreed 
to  charge  not  more  than  three  shillings  per  day 
for  board.  The  court  charged  the  jury,  if  from 
the  testimony  before  them,  they  should  be  of 
opinion  that  the  prosecutions  before  the  justice 
were  malicious,  and  without  probable  cause, 
and  that  the  defendant  knew  the  facts  to  be  so, 
before  and  at  the  time  of  such  prosecutions, 
they  ought  to  find  damages  for  the  plaintiff  ; 
otherwise,  they  should  find  the  defendant  not 
guilty.  The  defendant  excepted  to  the  charge. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$7.25  damages,  on  which  judgment  was  en- 
tered. 

Mr.  A.  C.  Paige,  for  the  plaintiff  in  error. 
An  action  for  a  malicious  prosecution  will  not 
lie,  unless  the  plaintiff  in  the  suit  complained 
of ,  was  arrested  or  held  to  bail.  The  gist  of  the 
action  is  the  unfounded  arrest,  2  Wils. ,  305,  for 
no  action  can  be  supported  merely  for  a  mali- 
cious suit.  1  Salk.,14;  1  Bos.  &  P.,  205;  Com., 
190 ;  1  Chit.  PL,  136  ;  2  Id.,  291  ;  1  Bac.  Abr., 
96  ;  Peters,  207  ;  2  Esp.  N.  P.,  526  ;  Wheat. 
Selw.,  809.  To  bring  a  civil  action, though  the 
348*]*plaintiff  has  no- grounds,  is  not  action- 
able, because  it  is  a  claim  of  right,  and  the 
plaintiff  is  liable  to  costs.  It  is  not  so,  where  a 
criminal  prosecution  is  maliciously  instituted  ; 
there  the  defendant  recovers  no  costs.  It  is  said 
in  Day's  edition  of  Co.  Li tt., that  the  action  lies 
whenever  damage  to  property  or  expense  is  in- 
curred ;  but  the  cases  cited  to  support  this 
proposition  are  all  criminal  prosecutions. 

The  want  of  probable  cause  was  not  shown. 
On  the  contrary,  from  the  evidence  it  appears, 
that  had  the  defendant  contested  the  claim  of 
the  plaintiff,  there  would  have  been  sufficient, 
at  least,  to  cause  a  jury  to  pause;  and  if  so,  the 
action  for  a  malicious  prosecution  cannot  be 
sustained.  Smith  v.  Macdonald,  3  Esp.  N.  P. 
Cas.,  7.  The  want  of  probable  cause  must  be 
expressly  proved,  and  cannot  be  implied.  2 
Phil.  Ev.,  112,  113,  116  ;  7  Cow.,  284,  715. 
Whether  there  was  or  was  not  a  want  of  prob- 
able cause,  was  erroneously  submitted  to  the 
jury.  7  Cow.,  715,  637.  The  plaintiff  below 
should  have  been  nonsuited  for  the  variance  be- 
tween the  proof  and  the  declaration  as  to  the 
time  of  the  service  of  the  summons. 

Mr.  Taber,  for  defendant  in  error.  The  vari- 
ance was  immaterial.  The  time  of  the  suing 
out  of  the  summons,  and  of  its  return,  were 
truly  stated,  and  it  was  proved  to  have  been 
regularly  served ;  the  stating  of  the  day  of  serv- 
ice was,  therefore,  wholly  immaterial,  and  be- 
ing repugnant  to  precedent  matter  truly  stated, 
may  be  rejected  as  surplusage.  1  Chit.  PI., 
385,  386  ;  Id.  233,  234 ;  7  Cow.,  42. 

An  arrest  is  not  necessary  to  sustain  this  ac- 
tion. Any  malicious  injury  caused  to  the  plaint- 
iff, by  the  prosecution  of  vexatious  suits  which 
the  "defendant  knew  to  be  without  probable 
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cause,  gives  the  plaintiff  a  right  of  action.  The 
action  is  sustainable  upon  the  general  and  sal- 
utary maxim  of  the  common  law,  that  there 
can  be  no  civil  injury  without  a  remedy,  and 
that  remedy,  when  no  other  is  designated,  is  an 
action  on  the  case.  3  Bl.  Com.,  123.  On  this 
principle,  actions  have  from  time  to  time  been 
sustained  by  the  courts,  although  new  and  un- 
precedented. Cro.  Jac.,  478;  *1  Hen.  [*349 
&  M.,  585  ;  S.  C.,  1  Salk.,  19;  1  Bro.  &  P.  C., 
45;  11  Johns.,  136. 

It  is  true,  there  is  no  English  case  which  de- 
cides that  an  action  can  be  maintained  under 
circumstances  precisely  like  those  upon  which 
this  is  founded,  for  the  obvious  reasons,  that 
in  England  there  is  no  court  precisely  analo- 
gous to  our  justice's  courts,  and  the  costs  there 
are  so  heavy  as  to  deter  parties  from  bringing 
civil  suits  for  the  mere  purpose  of  vexation. 
Not  so  in  a  justice's  court,  where,  for  a  trifling 
expense,  a  party  may  gratify  his  malice,  and 
subject  his  adversary  to  enormous  charges. 
There  are,  however,  cases  in  which  principles 
are  established  amply  sufficient  to  support  this 
action.  Thus,  in  Walerer  v.  F^reeman,  Hob., 
206,  266,  which  was  an  action  for  suing  out  a 
second  fieri  facias,  and  selling  the  plaintiff's 
goods,  the  defendant  having  before  taken  other 
goods  under  a  former  fieri  facias,  the  action 
was  adjudged  to  lie,  although  it  was  objected 
it  was  a  civil  proceeding,  because  the  proceed- 
ing was  utterly  without  ground,  and  that 
known  to  the  defendant  himself,  for  the  undue 
vexation  and  damage  to  the  plaintiff.  So.too, 
Ld.  Ch.  J.  Rolle,  in  the  case  of  Atwood  v.  Hun- 
ger, Styles,  378,  lays  down  the  same  general 
rule.  In  the  case  of  Brown  v.  Chapman,  1  W. 
Bl.,  427,  Ld.  Mansfield  held,  that  this  action 
would  lie  for  maliciously  suing  out  a  commis- 
sion of  bankruptcy  ;  and  the  same  rule  is  laid 
down  in  Temple,  v.  Kellingworth,  12  Mod.,  4. 
These,  and  other  cases,  are  collected  and  re- 
viewed in  Hargrave's  Notes  to  3  Co.  Litt.,  161, 
note  4,  sec.  4,  and  the  principles  here  contended 
for,  illustrated  and  supported.  In  this  State, 
this  court,  in  the  case  of  Van  Duzor  v.  Linder- 
man,  10  Johns.,  106,  give  a  definition  of  this 
action,  which  strictly  embraces  this  case:  "To 
sustain  a  suit  for  a  former  prosecution,  it  must 
appear  to  have  been  without  cause  and  mali- 
cious." In  Conn., Gould,  J.,  in  the  case  of  Lud- 
denton  v.  Peck,  2  Com.,  700,  pronounces  the 
doctrine  of  Ld.  Hobart,  in  Hob.,  206,  266,  to 
be  a  position  which  no  one  ever  doubted.  In 
Mass.,  this  action  was  held  to  lie  for  the  ma- 
licious suing  out  of  an  attachment  against  prop- 
erty Stone  v.  Swift,  21  Mass.,  389. 

*The  cases  relied  on  by  the  plaintiff  [*35O 
in  error,  are  all  based  on  the  case  of  Saville  v. 
Roberts,  reported  in  1  Salk.,  13.  That  was  ac- 
tion for  prosecuting  a  malicious  indictment, 
and  the  opinion  pronounced  as  to  the  effect  of 
a  civil  suit  is  a  mere  dictum  ;  but  even  in  that 
case,  though  the  court  say,  that  to  bring  an  ac- 
tion where  there  is  no  good  ground  is  not  ac- 
tionable, because  it  is  a  claim  of  right,  &c., 
yet  it  is  added,  "if  one  has  no  cause  of  action 
at  all,  and  yet  maliciously  sues  the  plaintiff, to 
the  intent  to  imprison  him  for  want  of  bail,  or 
to  do  him  some  special  prejudice,  an  action  on 
the  case  lies." 

Whether  the  want  of  a  probable  cause  was 
sufficiently  proved,  was  properly  submitted  to 
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a  jury.  They  were  substantially  instructed,!! 
they  believed,  from  the  evidence,  that  the  suits 
before  the  justice  were  maliciously  prosecuted 
by  the  defendant,  with  a  knowledge  that  he  had 
no  cause  of  action  against  the  plaintiff,  they 
ought  to  find  for  the  plaintiff,  otherwise  for  the 
defendant. 

By  the  Court,  WOOD  WORTH,  J.  The  declara- 
tion alleges,  that  the  first  summons  issued  Mar. 
30,  and  the  proof  is,  that  it  was  served  on  the 
15th  of  that  month  ;  and  for  this  variance,  the 
defendant  moved  for  a  nonsuit,  which  was  de- 
nied by  the  C.  P.,  and  correctly.  The  time  of 
service  is  not  a  material  allegation.  Besides, 
it  appears  that  the  summons  in  each  cause  was 
regularly  served.  The  day  of  service.as  stated, 
was  impossible;  it  contradicted  what  had  been 
before  alleged,  viz. :  that  the  summons  issued 
Mar.  30  ;  it  must,  therefore,  be  rejected,  and 
then  the  declaration  is  left  without  any  affirma- 
tion as  to  the  day  of  service,  but  containing  an 
averment  that  the  summons  was  served,  and 
that  the  party  appeared. 

From  an  examination  of  the  cases,  it  appears 
that  an  arrest  and  holding  to  bail  are  not  indis- 
pensably necessary,  in  order  to  maintain  an  ac- 
tion for  a  malicious  prosecution.  It  has  been 
sustained  in  cases  where  there  was  neither  an 
arrest  or  bail ;  and  when  it  is  considered  that 
malice  and  the  want  of  probable  cause  are  the 
foundation  of  the  action,  it  would  seem,  on 
principle,  to  reach  cases  where  the  injury 
351*]  would  be  equally  *great,  although  the 
the  proceeding  did  not  require  an  arrest  or 
bail.  Thus,  in  Van  Duzor  v.  Linderman,  10 
Johns.,  106,  the  court  say,  "  to  sustain  a  suit 
for  a  former  prosecution,  it  must  appear  to 
have  been  without  cause,  and  malicious."  In 
Brown  v.  Chapman,  I  Bl.  ,427,  it  was  held  that 
an  action  on  the  case  lies  for  suing  out  a  ma- 
licious commission  of  bankruptcy.  In  the  case 
of  Reynolds  v.  Kennedy,  1  Wils.,  232, the  plaint- 
iff commenced  an  action  for  a  malicious  pros- 
ecution, in  seizing  and  detaining  a  quantity  of 
brandy.  Under  the  circumstances,  the  action 
was  not  sustained, and  principally  on  the  ground 
that  the  prosecutor  (who  had  exhibited  an  in- 
formation against  the  plaintiff,  alleging  that  he 
intended  to  carry  away  the  brandy  without 
paying  the  duty)had  not  been  guilty  of  any  mal- 
ice. It  is  observed  by  the  court  in  that  case, 
the  express  malice  and"  grievance  must  be  laid 
in  the  declaration,  and  proved  ;  and  it  is  not 
enough  to  say  the  defendant  brought  an  action 
against  the  plaintiff  ex  malitia  and  sine  causa, 
per  quod  he  put  the  plaintiff  to  great  charges. 
I  understand  from  this  doctrine,  that  something 
more  than  a  general  allegation  that  a  suit  was 
commenced  maliciously  must  be  stated;  a  par- 
ticular grievance  must  be  alleged.  I  incline  to 
think  the  plaintiff  has  complied  with  this  rule, 
by  setting  out  the  several  suits,  adjournments 
and  proceedings,  which  constituted  the  griev- 
ance complained  of,  and  from  which  resulted 
the  damage  sustained.  The  court  further  ob- 
serve, that  if  an  action  upon  a  false  surmise  be 
brought  in  a  proper  court,  an  action  does  not 
lie  against  him  that  brought  it,  and  thereby 
charge  him  with  it  as  a  fault  directly,  as  if  the 
suit  itself  was  a  wrong  act  for  executio  juris  non 
habet  injuriam ;  but  the  gist  of  this  sort  of  ac- 
tions arises  from  some  evil  practice  or  malice 
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in  him  who  sues  or  prosecutes.  It  seems,  there- 
fore, to  me,  that  although  in  the  case  of  Rey- 
nolds v.  Kennedy  the  plaintiff  failed,  the  prin- 
ciples advanced  apply  extensively,  and  are  not 
confined  to  cases  of  an  arrest  or  bail. 

The  case  of  Waterer  v.  Freeman,  Hob.,  206, 
266  recognizes  the  doctrine,  that  although  an 
action  be  brought  in  a  proper  court,  if  the  suit 
or  proceeding  be  utterly  without  ground,  and 
*that  known  to  the  person  himself,  an  [*352 
action  lies  for  the  undue  vexation  and  damage 
to  the  plaintiff.  Ch.  J.  Hobart,  in  delivering 
the  opinion  of  the  court,  went  into  a  full  ex- 
position of  the  principles  upon  which  the  right 
of  recovery  was  founded;  and  although  the  in- 
jury was  against  the  property,  the  action  was 
held  to  lie. 

The  question  remaining  to  be  considered,  is, 
whether  there  was  sufficient  evidence  of  mal- 
ice, and  the  want  of  probable  cause.  The 
plaintiff  was  bound  to  show  both.  The  rule 
seems  to  be,  that  from  the  want  of  probable 
cause,  malice  may  be,  and  commonly  is  im- 
plied ;  but  from  the  most  express  malice,  the 
want  of  a  probable  cause  cannot  be  implied.  4 
Burr.,  1974;  1  T.  R,  544.  The  question  of 
probable  cause  is  a  mixed  question  of  law  and 
fact.  Whether  the  circumstances  alleged  to 
show  it  probable  or  not  probable,  are  true  and 
existed,  is  a  matter  of  fact ;  but  whether,  sup- 
posing them  true,  they  amounted  to  a  probable 
cause,  is  a  question  of  law.  1  T.  R.,  545.  The 
court  observe,  that  upon  this  distinction  pro- 
ceeded the  case  of  Reynolds  v.  Kennedy,  1  Wils. , 
232. 

The  court  below  erred  in  submitting  both  the 
law  and  the  fact  to  the  jury.  This  was,  nec- 
essarily, the  consequence  of  the  charge ;  for 
the  court  instruct  the  jury,  that  if  from  the 
testimony  they  should  be  of  opinion  that  the 
prosecutions  were  malicious  and  without  prob- 
able cause,  and  the  defendant  knew  the  facts 
to  be  so,  they  ought  to  find  damages  for  the 
plaintiff.  The  jury  found  damages  for  the 
plaintiff.  Probably  they  had  no  difficulty  in 
arriving  at  the  conclusion  that  the  defendant's 
motives  were  malicious,  after  proof  of  the  de- 
fendant's declaration  that  he  would  bring  the 
plaintiff  four  times  to  Guilderland  for  the  same 
cause,  and  the  course  he  pursued  to  effect  the 
object  in  view,  but  they  also  passed  on  the 
question  of  want  of  probable  cause;  and  al- 
though the  court  ought  to  have  instructed  the 
jury  whether,  on  the  supposition  that  certain 
facts  were  established,  they  would  show  the 
want  of  probable  cause,  still,  if  on  a  review  of 
the  case  by  this  court,  it  shall  appear  that,  from 
the  facts  not  disputed  at  the  trial,  there  was 
evidently  a  want  of  probable  cause,  the  verdict 
ought  not  to  be  set  aside  for  the  error  of  the 
court  below  in  *this  respect,  because  [*353 
this  court  are  called  on  to  pronounce  on  that 
question  ;  and  if  they  see  that  the  jury  have 
not  erred  in  point  of  law;  although  the  charge 
was  erroneous,  no  injury  had  been  done  to  the 
defendant  below,  of  which  he  had  a  right  to 
complain.  In  making  this  remark,  however, 
it  must  be  understood,  that  if  the  evidence  as 
to  any  material  facts  is  contradictory,  or  leaves 
the  question  doubtful  whether  the  fact  existed 
or  not,  then  the  error  of  the  court  is  good 
ground  for  a  reversal,  inasmuch  as  this  court 
cannot  take  upon  itself  to  draw  inferences  from 
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conflicting  testimony ;  this  is  the  exclusive  prov- 
ince of  the  jury.  On  these  principles,  I  will 
examine  the  question  as  to  probable  cause.  It 
is  conceded  that  the  defendant  boarded  with 
the  plaintiff  during  the  sitting  of  the  Circuit 
Court,  a  part  of  two  weeks,  at  the  price  of 
three  shillings  per  day.  The  plaintiff's  witness 
thinks  he  boarded  as  long  as  three  or  four 
days;  the  defendant's  witness  thinks  he  was 
not  there  more  than  three  days.  The  length 
of  time  is  thus  left  uncertain — a  defect  which 
the  court  cannot  supply.  If  the  finding  of  this 
fact, agreeably  to  the  opinion  of  the  defendant's 
witness,  would  make  out  probable  cause,  the  de- 
fendant is  entitled  to  have  a  jury  pass  upon  it 
under  a  proper  chargefrom  the  court;  conse- 
quently, that  fact  must  be  put  out  of  view,  or 
rather  we  must  determine  whether,  on  the  sup- 
position that  the  defendant  boarded  three  days 
only,  there  was  any  probable  cause  for  calling  on 
the  plaintiff  by  action  to  refund.  It  seems  the 
defendant  did  not  pay  at  the  time.  He  was  after- 
wards written  to,  and  when  he  paid  the  12s., 
he  made  objections,  which  have  already  been 
noticed.  The  plaintiff  in  this  cause  gave  the 
defendant  a  receipt.  There  is  no  reason  to 
doubt  that  the  charge  of  the  plaintiff  was  made 
in  good  faith;  still,  if,  in  fact,  the  defendant 
had  boarded  but  three  days,  the  plaintiff  re- 
ceived more  than  was  due.  Had  there  been 
no  diversity  of  testimony,  as  to  the  number  of 
days,  and  the  plaintiff  had  received  payment 
only  for  the  ascertained  time,  I  do  not  perceive 
how  the  defendant  could  show  the  least  color 
or  pretense  for  his  action;  it  would,  in  that 
case,  be  stript  of  even  the  semblance  of  plaus- 
ibility. But  when  that  fact  remains  somewhat 
354*]  doubtful  from  the  testimony  *adduced, 
the  inquiry  is,  whether  the  settlement, payment 
and  receipt,  were  absolutely  conclusive,  so  as 
to  preclude  the  inquiry  as  to  any  excess  of  com- 
pensation received  by  the  plaintiff.  If  the  de- 
fendant was  not  concluded  by  the  payment, 
provided  he  could  show  an  overcharge,  then 
it  follows  that  there  was  probable  cause.  If 
the  testimony  in  his  power  to  produce,  ren- 
dered the  fact  of  over-payment  probable,  and 
although  a  jury  may  have  found  against  him, 
nevertheless  it  could  not  correctly  be  affirmed 
that  there  was  the  absence  of  probable  cause. 
On  this  point  the  evidence  was  nearly  in  equi- 
libria, and  perhaps  a  jury  might  be  justified 
in  finding  either  way.  If  it  be  admitted  that 
the  defendant  boarded  three  days,  and  that  had 
the  matter  been  contested  in  a  court  of  law, 
no  more  than  9*.  could  have  been  recovered  ; 
yet,  here,  the  defendant,  with  full  knowledge 
of  the  fact,  elects  to  pay  12s.,  the  sum  de- 
manded, and  takes  a  receipt  in  full  of  the 
plaintiff's  claim  :  he  cannot  afterwards  litigate 
the  same  question  in  an  action  to  recover  back 
a  part.  The  defendant  had  knowledge  of  the 
facts,  and  is  presumed  to  have  knowledge  of 
the  law.  Ignorance  is  not  pretended.  The  de- 
fendant, besides,  was  informed  no  action  would 
lie.  There  may  have  been  error;  but  no  fraud, 
on  the  part  of  the  plaintiff,  can  be  presumed. 
This  doctrine  is  well  settled  in  Bilbie  v.  Lum- 
ley,  2  East,  469.  It  was  held  that  money  paid 
by  one,  with  full  knowledge,  or  the  means  of 
knowledge,  of  all  the  circumstances,  cannot  be 
recovered  back  again,  on  account  of  such  pay- 
ment having  been  made  under  an  ignorance  of 
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the  law.  Ld.  Ellenborough  asked  the  counsel 
whether  any  case  could  be  stated  to  that  effect, 
to  which  no  answer  was  given.  In  2  Johns., 
185,  Ch.  J.  Kent  considers  this  case  as  settling 
the  law  in  England,  and  observes  that  the  law 
seems  to  be  in  conformity  with  the  doctrine 
anciently  taught  in  the  Doctor  and  Student. 

In  Brown  v.  McKinally,  1  Esp.,  279,  Ld. 
Kenyon  held,  that  where  a  party  sued  on  a 
claim  which  he  knows  to  be  unfounded,  pays 
it  voluntarily  and  with  notice,  it  is  not  re- 
coverable back  in  assumpsit,  though  at  the  time 
he  pays  it  he  declares  that  he  pays  it  without 
prejudice  to  his  right  to  recover;  and  observed, 
that  to  allow  it,  would  be  to  try  every  such 
*question  twice.  It  then  appears  that  f*355 
there  was  no  probable  ground  on  the  fact  or  the 
law,  but  the  want  of  it.  A  case  so  palpably 
unfounded,  and  known  to  be  so,  warrants  the 
inference  that  the  prosecution  was  intentional- 
ly vexatious.  This,  coupled  with  the  avowed 
purpose  of  the  defendant  to  call  the  plaintiff 
to  Guilderland  four  times,  a  distance  of  four- 
teen miles,  shows  very  satisfactorily  that  there 
was  express  malice. 

The  judgment  of  the  court  below  is  affirmed. 

Cited  in— 2  Wend.,  439 ;  16  Wend.,  666 ;  21  Wend., 
333  ;  6  N.  Y.,  387 ;  6  Barb.,  87  ;  48  Mo..  535  :  57  Ind., 
365 :  11  ;Kan.,  564  ;  29  Cal.,  648-850 ;  34  Am.  Dec.,  247 ; 
46  Ain.  Dec.,  616  (27  Me..  427) ;  1  Am.  Rep.,  324  (42 
Vt.,  209) ;  26  Am.  Rep.,  61  (57  Ind.,  378). 


J.  E.  MOWATT  ET  AL.  v.  WRIGHT. 

Action  for  Money  Had  and  Received  Lies  for 
Money  Paid  by  Mistake — Mistake  must  be  of 
Fact —  What  Amounts  to  such  Mistake — Lapse 
of  Time. 

The  action  for  money  had  and  received  lies  to  re- 
cover money  paid  by  mistake;  but  the  mistake, 
which  entitles  a  party  to  sustain  the  action,  must  be 
a  mistake  of  fact.  Where  there  is  no  fraud  or  mis- 
take in  matter  of  fact,  if  the  law  was  mistaken,  the 
rule  applies,  that  ignorantla  juris  non  excusat. 

An  error  of  fact  takes  place  either  where  some 
fact  which  really  exists  is  unknown,  or  some  fact 
is  supposed  to  exist,  which  really  does  not  exist ; 
but  where  a  person  is  truly  acquainted  with  the  ex- 
istence or  non-existence  of  facts,  but  is  ignorant  of 
the  legal  consequences,  he  is  under  an  error  of  law. 
It  is  now  generally  conceded,  that  the  mistake  to 
entitle  a  party  to  maintain  his  action,  must  be  a 
mistake  of  fact,  and  not  of  law.  The  cases  founded 
on  mistake,  seem  to  rest  on  this  principle,  that  If 
parties,  believing  that  a  certain  state  of  things  ex- 
ists, came  to  an  agreement  with  such  belief  for  its 
basis,  on  discovering  their  mutual  error,  they  are 
remitted  to  their  original  rights ;  but  where  money 
is  paid  on  a  claim  of  right,  made  in  good  faith,  and 
the  party  paying  acts  with  as  full  knowledge  of  the 
facts  as  the  party  receiving,  then,  although  the  de- 
mand was  unfounded,  the  payment  cannot  be  re- 
covered back,  notwithstanding  the  facts  should 
prove  to  be  different  from  what  they  were  believed 
to  be  by  the  party  receiving,  but  not  different  from 
what  the  party  paying  supposed  they  were.  In  such 
case,  he  who  pays  the  money  will  be  considered  as 
giving  it  to  whom  he  pays  it ;  as  making  it  his.  and 
closing  the  transaction.  The  lapse  of  time  in  bring- 
ing a  suit  to  correct  a  mistake,  though  brought 
within  the  time  prescribed  by  the  Statute  of  Limita- 
tions, will  be  taken  into  consideration. 

Citations— 2  Burr,,  1012;  Doug.,  471 :  2  Ev.  Poth. 
App.,  437  ;  2  Bl.  824,  825 ;  2  Str.,  915 ;  4  Johns.,  245 ;  1 
Esp..  84 ;  2  Esp,,  723 ;  4  T.  R.,  431 ;  7  T.  R.,  269 ;  3  M. 
&  S.,  344 ;  2  East,  470 ;  5  Taunt.,  155 ;  1  Day.  133. 

rpHIS  was  an  action  of  assumpsit,  commenced 
JL  in  1827,  tried  at  the  N.  Y.  Circuit  in  Apr., 
1828,  before  the  Hon.  Ogden  Edwards,  one  of 
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the  circuit  judges,  to  recover  back  $1,000, 
paid  by  the  plaintiffs  to  the  defendant  under 
the  following  circumstances  :  In  1821  the  de- 
fendant brought  several  actions  to  recover  her 
dower,  as  the  widow  of  Dr.  John  G.  Wright, 
in  certain  real  estate  in  the  City  of  N.  Y.  The 
late  John  Mowatt,  Jr.,  the  father  of  the  plaint- 
iffs, was  vouched  to  warrant  the  title  of  the  de- 
fendants in  those  suits,  as  he  had  formerly 
owned  the  property,  and  had  sold  it  with  a 
covenant  of  warranty.  Pending  the  suits  he 
died,  and  his  heirs,  the  plaintiffs,  were  vouched 
in  his  place.  Nov.  24,  1821,  a  compromise  was 
effected,  the  terms  of  which  were,  that  the 
plaintiffs  should  pay  the  defendant  $1,000, 
that  the  suits  should  be  discontinued,  the  par- 
ties paying  their  own  costs,  that  the  defend- 
ant should  execute  a  release  of  dower,  and  her 
children  should  quitclaim  all  interest  in  the 
356*J  *premises.  The  money  was,  accord- 
ingly, paid,  and  the  releases  executed.  A  few 
days  after  the  settlement,  a  release  was  found 
in  the  possession  of  Col.  Platt,  through  whom 
the  title  had  passed,  executed  by  the  husband 
of  the  defendant  and  herself,  bearing  date  May 
8, 1784, conveying  the  premises  in  which  dower 
had  been  demanded,  to  Col.  Burr,  from  whom 
the  title  had  passed  to  Col.  Platt,  from  Platt 
to  J.  Winter,  and  from  Winter  to  J.  Mowatt, 
the  ancestor  of  the  plaintiffs. 

On  the  trial  of  the  cause,  it  appeared  that 
the  defendant  is  62  years  of  age  ;  of  course,  in 
1784,  when  the  deed  was  executed,  her  age  was 
eighteen.  She  married  in  1783.  In  1821,  on 
being  informed  that  she  was  entitled  to  dower 
in  the  property  in  question,  she  stated  that  she 
had  no  recollection  of  her  husband's  having 
ever  owned  the  property.  She  was  referred  to 
Col.  Burr  for  information  relative  to  her  title, 
who  told  her  that  her  husband  had  conveyed 
the  property  to  him,  but  he  had  no  recollection 
of  her  joining  in  the  conveyance.  She  pur- 
sued her  inquiries  by  calling  on  Col.  Platt  and 
G.  Winter.  Esq.,  the  heir  of  J.  Winter,  and 
not  discovering  that  she  had  released  her  dower, 
commenced  her  actions.  The  only  evidence  of 
the  conveyance  of  the  property  to  Col.  Burr 
known  previous  to  the  compromise  to  be  in 
existence,  was  a  lease  from  the  husband  of  the 
defendant  to  Col.  Burr  for  one  year,  reserving 
the  rent  of  a  pepper-corn.  The  existence  of 
this  paper  was  known  by  the  plaintiffs  as  well 
as  the  defendant.  The  defendant's  interest  in 
the  premises  was  valued  by  her  attornev  at  be- 
tween $30,000  and  $40,000  who  advised  her  to 
accept  the  compromise  of  $1,000,  in  conse- 
quence of  learning  that  an  adverse  claim  of 
title  was  set  up  to  the  premises,  which  alarmed 
iim  lest  the  whole  title  might  fail  ;  and  that, 
in  pursuance  of  his  advice,  the  defendant  ac- 
ceded to  the  compromise.  It  further  appeared 
that  the  plaintiffs  and  their  ancestor  had  been 
advised  by  counsel  that  there  was  reason  to 
believe  that  there  was  a  release  in  existence  of 
the  premises  in  question,  executed  by  the 
defendant  as  well  as  her  husband,  though  it 
was  not  known  where  it  could  be  found  ;  that 
a  bill  of  discovery  had  not  been  filed  by  the 
plaintiffs,  from  an  apprehension  that  it  might 
357*]  *induce  the  opposite  party,  if  they  had 
the  deed  in  their  possession,  to  destroy  it ;  that 
they  were  advised  by  counsel  to  settle  the  suits 
as  the  least  expensive  course  ;  that  the  plaint- 
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iffs,  and  all  the  parties  concerned  in  defending 
the  suits,  were  satisfied  that  the  defendant  had 
joined  with  her  husband  in  the  conveyance  of 
the  property,  but  they  considered  compromis- 
ing in  the  manner  they  did  as  the  easiest  and 
cheapest  way  of  settling  the  difficulty  ;  that 
the  $1,000  was  accordingly  paid  as  a  voluntary 
payment  in  compromise  of  the  question.  After 
the  compromise,  the  deed  from  Dr.  Wright 
and  the  defendant  to  Col.  Burr  was  accidental- 
ly discovered  by  Col.  Platt,  on  his  moving  his 
residence  from  one  house  to  another,  in  an  old 
French  portmanteau,  which  had  lain  neglected 
in  his  garret.  At  the  trial,  the  judge  ruled 
that  the  plaintiffs  could  not  recover,  either  as 
for  money  paid  by  mistake  or  on  compulsion. 
The  question  submitted  to  the  jury  was,  wheth- 
er the  claim  of  dower  set  up  by  the  defendant 
was  or  was  not  fraudulent.  The  jury  found 
a  verdict  for  the  defendant,  which  was  now 
moved  to  be  set  aside. 

Mr.  0.  G.  Troup,  for  the  plaintiffs.  The 
judge  erred  in  ruling  that  the  plaintiffs  were 
not  entitled  to  recover  the  money  paid  by 
them.  Where  a  person  is  under  coercion  of  a 
suit,  and  pays  money  upon  a  settlement  of  it, 
under  mistake,  thinking  he  has  no  defense,  he 
may  recover  back  the  money  thus  paid,  in  an 
action  for  money  had  and  received.  4  T.  R. , 
431.  And  even  if  the  party  paying  knows 
that  he  has  a  legal  defense  to  the  claim,  yet,  if 
the  resorting  to  the  defense  is  not  sufficiently 
expeditious  to  answer  his  purpose,  he  may  pay 
the  money  and  then  bring  his  action  for  money 
had  and  received,  for  volenti  non  fit  injuria 
only  applies  where  the  party  is  free  to  choose; 
Str.,  915;  v.  Pigott,  cited  in  Cart- 
wright  v.  Rowley,  2  Esp.,  N.  P.,  723  ;  2  Burr., 
1012  ;  15  Mass.,  207  and  the  like  law,  it  is 
presumed,  would  hold,  if  resorting  to  the  legal 
defense  would  be  so  very  expensive,  or  of  such 
doubtful  efficacy  as  to  render  it  imprudent  to 
resort  to  it.  Where  money  was  paid  upon  a 
simple  assertion  of  right,  without  suit,  which 
turned  out  to  be  unfounded,  *the  party  [*358 
paying  has  been  permitted  to  recover  it  back. 
3  Mass.,  74.  In  the  case  of  CJiatfield  v.  Paxton, 
2  East,  471,  «.,  Ashurst  J.,  observed,  where  a 
payment  had  been  made,  not  with  full  knowl- 
edge of  the  facts,  but  only  under  a  blind  sus- 
picion of  the  case,  and  it  was  found  to  have 
been  paid  unjustly,  the  party  might  recover 
it  back  again.  The  settlement  of  an  unfounded 
claim  is  not  regarded  as  a  consideration  of  any 
value,  1  Com.  Dig.,  by  Hammond,  323,  Action 
upon  the  Case  upon  Assumpsit,  F,  8,  of  course, 
money  paid  upon  it  is  paid  without  considera- 
tion. The  present  is  a  case  not  only  of  mis- 
take, but  of  coercion. 

It  is  no  objection  that  this  action  was  not 
sooner  brought.  The  defendant  has  not  shown 
that  she  will  suffer  any  prejudice  by  the  delay, 
and  the  plaintiffs  had  the  right  to  bring  their 
action  at  any  time  before  the  attaching  of  the 
Statute  of  Limitations. 

Mr.  S.  6.  Raymond,  for  defendant.  The 
payment  was  voluntary.  The  plaintiffs  paid 
the  money  as  the  easiest  and  cheapest  way  of 
settling  the  dispute.  The  plaintiffs  believed 
that  the  defendant  had  released  her  right  of 
dower,  but  apprehensive  they  might  not  be 
able  to  produce  the  evidence,  they  preferred 
to  pay  the  sum  in  question.  A  suit  is  not  com- 
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pulsion.  As  to  the  effect  of  voluntary  pay- 
ments, see  1  Esp.,  84;  Esp.,  N.  P.,  279  ;  2 
East,  409  ;  4  Johns.,  240  ;  1  T.  R.f  286  ;  2  Bl., 
825  :  2  Burr.,  1012,  and  5  Ves.,  14,  that  igno- 
rance is  not  mistake. 

This  was  not  in  point  of  fact,  a  payment  by 
mistake.  There  was  no  misapprehension  of 
facts  on  the  part  of  the  plaintiffs,  nor  did  the 
facts  turn  out  otherwise  than  the  plaintiffs  be- 
lieved them  to  be.  The  existence  of  the  lease 
reserving  a  pepper-corn  rent,  was  sufficient  to 
induce  the  belief  that  there  was  a  release. 

But  if  the  money  was  paid  under  a  mistake 
of  facts,  the  mistake  was  mutual,  and  in  such 
•case  there  can  be  no  recovery  back.  Tay- 
lor v.  Hare,  1  New  Rep.,  260  ;  see,  also,  2 
Atk.,592. 

The  payment  was  made  in  compromise  of  a 
suit  on  a  doubtful  point.  The  jury  have  found 
•359*]  there  was  no  fraud.  *Color  of  suit  is 
sufficient  to  support  a  compromise.  Latch,  142; 
Dy.,272,  31,  in  note.  Surceasing  a  suit  is  a 
.good  consideration.  Hob.,  216  ;  see,  also,  1 
Bibb,  168  ;  2  Bibb,  449 ;  Cann  v.  Cann,  1  P. 
Wms.;  1  Mad.,  75;  1  Atk.,  10.  There  was, 
besides  the  discontinuance  of  the  suits  and  the 
release  of  dower,  another  consideration,  viz.: 
the  quitclaim  of  the  heirs.  This  was  sufficient 
to  support  the  compromise.  Cro.  Eliz.,  70. 

As  to  the  cases  cited  for  the  plaintiff,  4  T. 
R.,  413  was  a  case  of  gross  fraud  ;  the  case  in 
Strange  was  overruled  in  1  Esp.,  84  ;  3  Mass., 
74,  is  a  case  of  admitted  mistake  :  (Jhatfield  v. 
Paxton,  found  in  2  East,  divided  the  court,  and 
"was  considered  too  doubtful  to  report. 

The  plaintiffs  have  slept  on  their  rights,  and 
it  would  be  inequitable  to  compel  .the  defend- 
ant to  refund,  after  she  has  probably  spent  the 
money  received  in  her  maintenance.  See  Nich- 
ols v.  Lesson,  3  Atk.,  575;  Skyring  v.  Green- 
wood, 1  Carr.  &P.,  517. 

By  the  Court,  SAVAGE,  Ch.  J.  The  question 
is  whether  the  $1,000  were  paid  by  mistake  of 
the  facts,  or  compulsion  of  law  ;  or  whether  it 
was  voluntary,  and  to  compromise  a  suit  and 
a  disputed  claim.  At  the  trial,  it  was  attempt- 
ed to  show  fraud  in  Mrs.  Wright ;  but  that  was 
satisfactorily  rebutted.  She  was  married  at  17 
years  of  age,  and  soon  after  executed  the  con- 
veyance of  these  lots.  In  1821  she  was  in- 
formed by  a  Mr.  Baldwin  that  she  had  a  right 
of  dower  in  certain  lots,  but  she  had  forgotten 
that  her  husband  ever  owned  those  lots,  and 
took  pains  to  make  all  possible  inquiries  for 
the  conveyance,  before  she  brought  her  suits. 
The  jury  passed  upon  the  question  of  actual 
fraud,  and  found  a  verdict  in  her  favor.  On 
the  question  of  mistake  and  compulsion,  the 
judge  decided  that  the  plaintiffs  were  not  en- 
titled to  recover.  It  appeared  that  the  attor- 
neys and  counsel  for  the  defendants  in  the 
dower  suits,  were  of  opinion  that  a  release  had 
been  executed  by  Dr.  Wright,  in  which  the  de- 
fendant had  joined.  A  lease  for  one  year  from 
Dr.  Wright  to  Col.  Burr  was  found  ;  and  it 
was,  therefore,  believed  that  a  proper  release 
36O*]  had  also  been  executed.  *The  testimony 
is  uncontradicted  that  the  payment  of  the  $1- 
000  was  voluntary,  as  a  compromise  of  Mrs. 
Wright's  claim,  and  of  the  claim  of  the  heirs 
of  her  husband  ;  but  it  is  contended  that  the 
payment  was  compulsory,  inasmuch  as  a  suit 
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was  brought,  "and  at  the  time  of  the  compro- 
mise, the  conveyance  from  Mrs.  Wright  could 
not  be  found. 

The  action  for  money  had  and  received,  in 
general,  lies  for  money  which  ex  cequo  et  bono, 
the  defendant  ought  to  refund,  as  for  money 
paid  by  mistake;  or  upon  a  consideration  which 
happens  to  fail  ;  or  for  money  obtained  by  im- 
position ;  or  exortion  ;  or  oppression  ;  or  by 
taking  an  undue  advantage  of  the  plaintiff's 
situation.  2  Burr.,  1012.  A  mistake  which  en- 
titles a  party  to  sustain  this  action,  must  be  a 
mistake  of  fact.  Where  there  is  no  fraud  nor 
mistake  in  matter  of  fact,  if  the  law  was  mis- 
taken, the  rule  applies  that  ignorantia  juris 
rion  excusai.  Doug.,  471.  An  error  of  fact 
takes  place,  either  when  some  fact  which  really 
exists  is  unknown,  or  some  fact  is  supposed  to 
exist,  which  really  does  not  exist.  But  when 
a  person  is  truly  acquainted  with  the  existence 
or  non-existence  of  the  facts,  but  is  ignorant  of 
the  legal  consequences,  he  is  under  an  error  of 
law.  2  Ev.  Poth.  App.,  437.  It  is  now  gen- 
erally conceded,  that  the  law  is  as  laid  down 
byBuller,t7.,  Doug.,  471,  that  the  mistake  must 
be  a  mistake  of  fact  and  not  of  law,  though  a 
very  learned  argument  will  be  found  in  Evans' 
Pothier,  sustaining  the  proposition  that  a  mis- 
take of  either  law  or  fact,  will  entitle  the  party, 
paying  money  under  it,  to  maintain  this  ac- 
tion to  recover  it  back.  Some  of  the  earlier 
cases  do  not  take  the  distinction;  and  De  Grey, 
Ch.J.,in  Farmer  v.  Arundel,2  BL, 824,825,  says, 
where  money  is  paid  by  one  man  to  another, 
on  a  mistake  either  of  fact  or  of  law,  or  by  de- 
ceit, this  action  will  certainly  lie;  but  the  later 
authorities  contradict  this  proposition  so  far  as 
regards  a  mistake  of  the  law.  There  are  cases 
also  of  payment  by  compulsion,  and  by  legal 
process,  where  the  party  has  been  subsequently 
permitted  to  recover  it  back.  The  case  of 
Astley  v.  Reynolds,  2  Str.,  915,  was  an  action  for 
money  had  and  received.  The  plaintiff  had 
pawned  plate  to  the  defendant  for  £20,  and 
went  afterwards  to  redeem  it,  and  offered  the 
principal  *and  £4,  which  was  more  [*361 
than  legal  interest ;  but  the  defendant  de- 
manded £10,  which  the  plaintiff  paid,  and 
then  brought  his  action  to  recover  the  ex- 
cess above  lawful  interest.  It  was  contended 
that  he  could  not  recover,  there  being  neither 
mistake  nor  force,  and  his  remedy  by  trover  be- 
ing open  to  him  after  tender  and,  therefore,  he 
came  within  the  rule  that  volenti  non  fit  injuria. 
But  the  court  said  they  considered  it  a  pay- 
ment by  compulsion  ;  that  the  plaintiff  might 
have  such  immediate  want  of  his  goods,  that 
trover  would  not  afford  him  a  proper  remedy; 
that  volenti  non  fit  injuria,  applies  only  where 
the  party  had  his  freedom  of_  exercising  his 
will,  which  this  man  had  not.  i  presume  there 
were  facts  in  that  case  not  reported,  from  this 
remark,  as  there  is  nothing  in  the  case  to  show 
that  the  plaintiff  had  not  the  liberty  of  exercis- 
ing his  will.  This  case,  Ch.  J.  Spencer,  in  Hall 
v.  Shultz,  4  Johns.,  245,  considers  as  overruled 
by  Knibbs  v.  Hall,  1  Esp. ,  84,  where  in  an  ac- 
tion for  use  and  occupation,  it  appeared  that 
the  plaintiff  had  let  certain  rooms  to  the  de- 
fendant. The  plaintiff  demanded  rent  at  25 
guineas  ;  the  defendant  insisted  he  had  taken 
them  at  20  guineas  ;  but  on  the  plaintiff's 
threatening  to  distrain,  defendant  paid  the  25 
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guineas.  He  now  offered  to  show  that  the  rent 
was  really  but  20  guineas,  and  to  set  off  the  5 
guineas  in  this  action,  as  having  been  paid  by 
compulsion.  But  Ld.  Kenyon  was  of  opinion 
that  this  could  not  be  deemed  a  payment  by 
compulsion,  as  the  defendant  might,  by  a  re- 
plevin, have  defended  himself  against  the 
distress. 

There  are  cases,  undoubtedly,  where  an  un- 
due advantage  is  taken  of  the  party's  situation, 
in  which  he  may  pay  money,  with  knowledge 
of  all  the  facts  and  the  law  too,  and  afterwards 
recover  it  back.  Such  was  the  case  of 


v.  Piggott,  cited  in  Cartwright  v.  Rowley,  2  Esp., 
723,  where  the  steward  of  an  estate  being  in 
possession  of  deeds,  wanted  on  a  trial,  charged 
extravagantly  for  producing  them,  and  the 
money  was  recovered  back  from  him  in  this 
action.  The  money  was  held  not  to  have  been 
paid  voluntary,  but  from  necessity  and  the 
urgency  of  the  case,  as  the  plaintiff  could  not 
do  without  the  deeds. 

36ii*J  *The  case  of  Cobden  v.  Kendrick,  4 
T.  R.,  431,  has  been  relied  on  for  the  plaintiff. 
The  facts  were  these:  previous  to  that  suit,  the 
defendant  K.,  had  sued  the  plaintiff,  C.,  on  a 
promissory  note  ;  and  after  a  writ  of  inquiry 
executed,  the  suit  was  compromised  and  part 
paid.  Soon  afterwards,  Kendrick  told  his  at- 
torney that  he  was  glad  it  was  compromised, 
for  it  was  a  lottery  transaction,  and  he  had 
given  but  £10  for  the  note,  which  was  for  £150: 
thereupon,  this  suit  was  brought  for  the  money 
so  paid.  No  question  was  raised  but  that  the 
action  was  sustainable.  It  was  a  clear  case  of 
fraud.  But  it  Marriott  v.  Hampton,  7  T.  R., 
269,  the  facts  were  more  analogous  to  the  case 
before  us.  H.  had  previously  sued  M.  for 
goods  sold,  and  which  had  actually  been  paid 
for  and  a  receipt  given  ;  but  not  being  able  to 
produce  the  receipt,  nor  prove  payment  in  any 
other  manner,  M.  gave  a  cognovit  and  paid  the 
money.  Mariott  afterwards  found  the  receipt, 
and  brought  his  action  for  money  had  and  re- 
ceived ;  but  Lord  Kenyon  held,  that  money 
recovered  under  legal  process,  could  not  be  re- 
covered back,  however  unconscientiously  re- 
tained by  the  defendant,  and  nonsuited  the 
plaintiff.  On  a  motion  to  set  aside  the  nonsuit, 
the  court  said,  that  after  recovery  by  legal 
process,  there  must  be  an  end  of  litigation;  and 
that  it  would  tend  to  encourage  the  greatest 
negligence,  if  a  door  were  opened  to  parties  to 
try  their  causes  again,  because  they  were  not 
properly  prepared  with  their  evidence  the  first 
time.  Neither  of  these  cases  can  be  said  to  be 
like  this  case  ;  for,  in  the  first,  the  recovery 
was  on  the  ground  of  fraud,  which  is  negatived 
here  ;  and  the  last  differs  from  this,  because 
there  had  been  an  actual  judgment,  though,  by 
cognovit,  and  here  there  was  a  compromise  be- 
fore judgment.  The  cases  founded  on  mistake, 
seem  to  rest  on  this  principle  :  that  if  parties, 
believing  that  a  certain  state  of  things  exists, 
come  to  an  agreement  with  such  belief  for  its 
basis,  on  discovering  their  mutual  error,  they 
are  remitted  to  their  original  rights.  On  this 
principle  was  determined  the  case  of  Cox  v. 
Prentice,  3  Maule  &  S. ,  344,  where  a  bar  of 
silver  was  purchased  by  the  plaintiffs  of  the 
defendant,  and  paid  for  according  to  the  num- 
ber of  ounces  calculated  by  an  assay-master ; 
but  it  being  ascertained  afterwards  that  a  mis- 
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take  *had  been  made,  by  which  they  [*363 
had  paid  more  than  the  value,  they  brought 
their  action  and  recovered  the  excess.  Ld.  El- 
lenborough  said  it  was  a  case  of  mutual  inno- 
cence and  equal  error,  and  a  proper  case  for 
such  an  action.  But  when  a  party  pays  money 
voluntarily,  with  full  knowledge,  or  full  means 
of  knowledge,  of  all  the  facts  of  the  case,  the 
party  so  paying  cannot  recover  it  back.  BiUrie 
v.  Lumley,  2  East,  470.  The  ground  on  which 
the  action  was  brought  was,  that  the  money 
was  paid  under  a  mistake,  by  which  the  under- 
writer had  paid  an  insurance,  a  material  letter 
having  been  withheld  at  the  time  of  insurance. 
At  the  trial,  that  fact  was  contradicted  ;  and 
the  plaintiff  then  insisted  that  the  money  hav- 
ing been  paid  under  a  mistake  of  the  law,  the 
action  might  be  sustained  ;  and  so  the  judge 
ruled  at  Nisi  Prius.  But  on  motion  to  set  aside 
the  verdict,  Ld.  Ellenborough  said  he  never 
heard  of  any  case,  except  Coalfield  v.  Paxton, 
where  such  a  recovery  was  had;  and  that  case 
was  ultimately  decided  on  some  other  circum- 
stances ;  but  it  was  so  doubtful  as  not  to  be  re- 
ported. 

In  Brisbane  v.  Dacres,  5  Taunt.,  155,  Best, 
J. ,  gives  a  full  statement  of  the  case  of  Chat- 
field  v.  Paxton,  having  been  counsel  in  the- 
cause,  from  which  it  seems  that  the  intimation 
given  by  Ld.  Kenyon  at  the  trial,  that  igno- 
rance of  the  law  was  a  sufficient  ground  for  the 
action,  was  abandoned,  and  the  judges  put  it 
wholly  on  the  ground  that  the  plaintiff  had  not 
a  knowledge  of  the  facts.  In  the  course  of  the 
argument,  Best,  Sergeant,  advanced  this  propo- 
sition, speaking  of  the  doctrine  of  Ld.  Ellen- 
borough,  in  BiUne  v.  Lumley,  to  wit:  that, 
money  shall  not  be  recovered  back,  if  it  be  con- 
sistent with  honor  and  conscience  to  retain  it,, 
but  otherwise  it  shall.  Gibbs,  J. ,  interrupted 
him,  saying:  "  The  principle  has  always  been 
this:  wherever  the  money  has  been  paid  in  con- 
sequence of  a  demand  as  of  right,  then,  al- 
though the  demand  was  unfounded,  the  pay- 
ment cannot  be  recovered  back."  There  is  a. 
case  of  money  paid  under  the  distress  for  stand- 
ings in  a  market;  though  the  party  had  no 
right  to  distrain,  the  money  could  not  be  re- 
covered back.  The  facts  in  the  case  then  under 
argument  were,  that  the  plaintiff  was  captain  of 
*a  ship  under  command  of  the  defend-  [*364: 
ant's  testator,  Admiral  Dacres.  The  plaintiff 
had  received  a  considerable  sum  for  trans- 
porting specie,  one  third  of  which  he  paid  to 
the  admiral,  under  a  mistaken  apprehension 
that  he  was  entitled  to  it,  and  then  brought  his 
action  to  recover  it  back.  In  deciding  the  case, 
Gibbs.  J.,  says:  "  We  must  take  this  payment 
to  have  been  made  under  a  demand  of  right," 
and  then  repeats  the  doctrine  above  stated.  He 
adds:  "  I  think,  that  by  submitting  to  the  de- 
mand, he  that  pays  the  money  gives  it  to  the 
person  to  whom  he  pays  it,  and  makes  it  his, 
and  closes  the  transaction  between  them."  This 
was  said  under  the  supposition  that  there  was 
a  full  knowledge  of  all  the  facts  upon  which 
the  demand  was  founded. 

In  the  case  of  Bulkley  v.  Stewart,  1  Day,  133. 
the  Supreme  Court  of  Conn,  say:  "  This  action 
does  not  lie  to  recover  back  money  voluntarily 
paid  on  a  claim  which  the  party  disputes, 
though  he  pay  it,  expressly  reserv  ing  his  right 
to  litigate  his  claim/'  The  cases  in  Mass.^ 

WEND.  1 


1828 


COLTON  v.  CAMP. 


364 


where  the  plaintiff  recovered,  are  cases  where 
the  money  was  paid  under  a  mistake  of  the 
facts.  Many  more  cases  might  be  cited,  but 
those  already  referred  to  show  the  principles 
upon  which  the  action  has  been  sustained,  and 
upon  which  it  has  been  defeated.  In  the  pres- 
ent case,  it  now  appears  that  the  defendant 
had,  in  fact,  no  right  to  the  money  paid  by  the 
plaintiffs;  but  it  was  paid  upon  a  claim  of 
right,  which  was  honestly  made  by  her;  and 
the  plaintiffs  here,  who  were  virtually  defend- 
ants in  the  dower  suits,  acted  under  as  full  a 
knowledge  of  the  facts  as  demandant.  She,  in 
truth,  believed  that  she  had  never  executed  a 
deed;  but  the  plaintiffs  acted  under  the  belief, 
as  testified  by  the  witnesses,  that  there  was 
such  a  deed  in  existence,  but  for  reasons  which 
are  stated,  they  thought  that  the  payment  of 
the  $1,000  was  the  shortest  and  cheapest  way 
of  settling  the  dispute.  This  sum  of  money, 
then,  was  given  to  Mrs.  Wright  to  quiet  the 
claim,  in  the  language  of  Mr.  Justice  Best.  She 
had  a  right  to  consider  it  her  own  without 
dispute.  She  has  probably  spent  it;  "and  it 
would  be  most  mischievous  and  unjust,  if  he 
who  has  acquiesced  in  the  right  by  such  volun- 
tary payment,  should  be  at  liberty,  at  any  time 
365*]  within  the  Statute  of  limitations,  to 
rip  up  the  matter  and  recover  back  the  money." 

I  cannot  consider  this  as  a  case  of  mistake  of 
fact  or  of  law.  Mrs.  Wright  brought  suits  for 
a  claim  which  she  thought  well  founded.  The 
defendants  believed  there  was  a  defense,  but 
they  could  not  produce  the  evidence  of  it,  like 
the  case  of  the  lost  receipt;  they  therefore  paid 
a  sum  of  money,  as  the  easiest  and  cheapest 
way  of  settling  the  claim.  It  is  a  voluntary 
payment,  though  they  would  not  have  made  it, 
could  they  have  produced  the  evidence  of  their 
title  at  the  time.  It  is  now  too  late  to  call  the 
settlement  in  question. 

lam  of  opinion  that  the  motion  to  set  aside  the 
verdict  be  denied. 

Cited  in— 13  Wend.,  490 ;  20  Wend.,  176 ;  2  Den.,  40, 
108 ;  3  Den.,  408 ;  25  N.  Y.,  291 ;  28  N.  Y.,  314  ;  40  N.  Y., 
380 ;  53  N.  Y.,  151 ;  71  N.  Y.,  559 ;  1  Lans.,  171 ;  SLans., 
396 ;  11  Hun,  210  ;  3  Barb.,  371 ;  29  Barb.,  92 ;  33  Barb., 
262 ;  65  Barb.,  301 :  12  Abb-  N.  S.,  113 ;  2  Sandf .,  253 ;  59 
Mo.,  313 ;  6  Allen,  535,  543  ;  14  Minn.,  505  ;  26  Hun, 
332  ;  32  Am.  Dec.,  132  (15  Me.,  45);  45  Am.  Dec.,  148  (4 
Gill.,  425) ;  45  Am.  Dec.,  482 ;  22  Am.  Rep.,  559  (66  Me., 
192). 


COLTON  &  ULMAN  v.  CAMP. 

Sheriff — Misconstruction  of  Instructions — Relin- 
quishment of  Property  Levied  on —  WJien  Prop- 
erty May  be  Betaken — Fees — Payment  of,  does 
not  make  Relinquishment  Valid. 

Where  a  sheriff  misconstrues  instructions  re- 
ceived from  a  plaintiff  in  an  execution,  and  relin- 
quishes property  on  which  he  had  levied,  he  may, 
after  the  return  day  of  the  execution,  retake  the 
property,  though,  in  tbe  meantime,  it  has  been 
transferred  by  the  defendant  to  other  creditors  for 
pre-existing  debts,  but  who  have  not  taken  posses- 
sion of  the  same.  The  payment  of  the  sheriff's  fees 
on  such  execution  does  not  render  the  relinquish- 
ment  valid,  as  the  sheriff  had  no  right  to  discharge 
the  execution  without  satisfaction  of  the  judgment. 

Citations— 1  Cow.,  46,  47 ;  4  Cow.,  553. 

rPHIS  was  an  action  of  trover  to  recover  the 
_L  value  of  a  quantity  of  household  furni- 
ture, tried  at  the  Erie  Circuit  in  Apr., 1828, be- 
fore the  Hon.  John  Birdsall,  one  of  the  circuit 
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judges.  A  verdict  was  taken  for  the  plaint- 
iffs, subject  to  the  opinion  of  this  court  on  a 
case  to  be  made.  Aug.  11, 1826,  the  property 
in  question  was  levied  upon  by  one  of  the  dep- 
uties of  the  defendant,  who  was  sheriff  of  the 
County  of  Erie,  by  virtue  of  an  execution  re- 
turnable Aug.  19,  issued  on  a  judgment  ob- 
tained in  this  court,  in  favor  of  plaintiffs,  of 
the  names  of  Colt  and  Bagley  against  A.  Deau- 
tremont.  Aug.  28,  the  deputy  received  a  letter 
from  Colt,  one  of  the  plaintiffs,  dated  on  the 
25th,  in  these  words:  "  There  has  been  an  ar: 
rangement  made  with  Mr.  R.  M.  Bagley  and 
myself,  respecting  the  execution  placed  in  your 
hands,  against  Alexander  Deautremont;  and 
Mr.  Hugh  McGee,  or  some  person  for  him,  will 
give  you  directions  about  it,  so  as  either  to 
have  it  taken  out  of  your  hands,  or  else  to  have 
it  returned.  You  will  take  care  and  see  that  the 
costs,  whatever  they  may  be,  are  paid  by  Mr. 
*Deautremont,  so  as  not  to  leave  any  [*366 
claim  to  be  paid,  either  by  myself  or  Mr.  Bag- 
ley."  Aug.  29,  Deautremont'executed  a  bill  of 
sale  of  the  property  in  question,  to  the  plaint- 
iffs in  this  cause,  in  trust  for  certain  creditors 
to  whom  he  was  indebted.  Previous  to  taking 
the  bill  of  sale,  Ulman,  one  of  the  plaintiffs, 
inquired  of  the  deputy-sheriff,  who  held  the 
execution  in  the  suit  in  favor  of  Colt  and  Bag- 
ley,  whether  he  had  any  lien  on  the  property 
of  Deautremont,  who  answered  that  he  had 
not,  except  for  his  fees  on  the  execution;  that 
when  those  were  paid,  he  would  have  no  fur- 
ther claim  upon  the  property.  Ulman  give  his 
note  to  the  deputy  for  $10,  which  the  deputy 
accepted  in  full  of  his  fees.  After  the  deputy 
had  received  the  note,  he  showed  the  letter  he 
had  received  from  Colt  to  the  attorney  of  Ul- 
man, in  the  presence  of  Ulman,  and  Wilcox, 
one  of  the  creditors,  for  whose  benefit  the  bill 
of  sale  was  subsequently  executed,  and  ob- 
served that  he  thought  he  was  authorized  to 
return  the  execution.  Aug.  31,  the  deputy- 
sheriff,  by  the  direction  of  Hugh  McGee,  took 
possession  of  the  property,  by  virtue  of  his 
previous  levy,  and  removed  it  from  the  house 
of  Deautremont. 

The  judgment  in  favor  of  Colt  and  Bagley 
was  admitted  to  have  been  duly  obtained,  and 
the  execution  under  which  the  levy  had  been 
made  was  read  in  evidence.  The  defendant 
then  offered  to  prove  that  subsequent  to  the 
levy  under  the  said  execution,  and  previous  to 
the  date  of  Colt's  letter,  the  judgment  and  exe- 
cution were  assigned  to  McGee;  that  Aug.  31, 
McGee  required" the  deputy  to  hold  the  prop- 
erty, notwithstanding  the  relinquishment  he 
had  made  to  the  plaintiffs;  that  the  plaintiffs 
and  the  creditors  for  whose  benefit  the  bill  of 
sale  had  been  executed,  were  apprised  of  the 
contents  of  Colt's  letter  previous  to  the  execu- 
tion of  the  bill  of  sale;  and  that  the  deputy  re- 
linquished his  claim  upon  the  property,  only 
in  consequence  of  the  supposed  permission 
given  thereby  to  do  so.  This  evidence  was  ob- 
jected to  and  rejected  by  the  judge  as  insuf- 
ficient to  support  the  defense,  unless  the  de- 
fendant further  offered  to  prove  that  the  depu- 
ty, or  the  persons  claiming  under  the  bill  of 
sale,  had  notice  of  the  assignment  of  the  judg- 
ment previous  to  the  relinquishment  *of  [*36  7 
the  property  by  the  deputy.  The  judge  fur- 
ther decided,  that  the  deputy  was  authorized, 
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by  the  letter,  to  relinquish  the  lien  created  by 
the  levy;  to  which  decision  the  defendant  ex- 
cepted.  Whereupon  a  verdict  was  taken  for 
the  plaintiffs,  for  the  value  of  the  furniture, 
subject  to  the  opinion  of  this  court. 

Mr.  H.  Shumway,  for  plaintiffs.  The  de- 
fendant is  bound  by  the  act  of  his  deputy.  The 
transaction  between  the  plaintiffs  and  the  dep- 
uty was  not  a  mere  conversation  in  reference 
to  the  property,  but  a  full  and  entire  relin- 
quishment  of  all  claim  that  the  sheriff  had  by 
virtue  of  the  levy,  for  a  valuable  consideration 
paid  by  the  plaintiffs. 

The  sheriff  having  released  the  property,  of 
which  release  the  defendant  had  notice,  and 
the  property  having  passed  into  other  hands, 
the  sheriff  could  not,  after  the  return  day  of 
the  execution,  retake  the  property.  It  had 
ceased  to  be  in  the  custody  of  the  law.  The 
plaintiffs  were  not  bound  to  inquire  into  the  au- 
thority of  the  sheriff  for  releasing  the  property ; 
it  was  sufficient  for  them  that  it  was  freed  from 
the  levy  ;  and  if  the  sheriff  exceeded  his  au- 
thority "in  relinquishing  the  lien  he  had  upon  it, 
the  party  must  seek  his  remedy  against  the  sher- 
iff, and  not  against  the  property.  A  voluntary 
surrender  of  property,  after  a  levy  under  a  fl. 
fa., is  equivalent  to  a  voluntary  escape  on  a  ca. 
sa.  In  neither  case  can  the  sheriff  subsequently 
enforce  the  same  execution  ;  and  especially 
ought  he  not  to  be  permitted  to  retake  prop- 
erty voluntarily  surrendered,  where  the  rights 
of  third  persons  have  attached. 

Mr.  H.  White,  for  defendant.  Had  the  evi- 
dence offered  been  received  by  the  circuit  judge 
it  would  have  appeared  that  the  plaintiffs  had 
the  same  means  of  judging  of  the  purport  of 
Colt's  letter  that  the  deputy  had,  and  that  the 
relinquishment  of  the  property  by  the  deputy 
•  was  founded  solely  upon  that  letter,  which  did 
not  authorize  it. 

If  the  relinquishment  was  effectual,  so  that 
a  subsequent  taking  was  not  lawful,  then  the 
defendant  in  this  cause  is  not  liable  for  the 
act  of  his  deputy,  in  levying  upon  property 
after  the  return  day  of  the  execution.  2  Phil. 
Ev.,  117  n.  a, 

308*]  *By  the  Court,  SUTHERLAND,  J.  If 
the  letter  from  Colt  to  Pratt,  the  deputy-sher- 
iff, of  Aug.  25,  1826,  authorized  him  to  relin- 
quish the  levy  made  by  him  upon  the  goods  in 
question,  then  that  relinquishment  was  valid 
and  efficacious,  although  .the  judgment  and 
execution  may,  previously  to  the  date  of  the 
letter,  have  been  assigned  by  Colt  and  Bagley 
to  McGee.  Notice  of  such  assignment  had  not 
been  given  to  the  deputy-sheriff  or  to  the  pres- 
ent plaintiffs.  The  sheriff  was  bound  to  obey 
the  instructions,  of  the  plaintiffs  in  the  judg- 
ment and  execution,  until  he  received  notice 
that  they  had  parted  with  their  interest  in  the 
same. 

The  material  question,  then,  appears  to  me 
to  be,  whether  the  deputy-sheriff  was  author- 
ized to  relinquish  the  lien  acquired  by  his  levy, 
for  if  he  was  not,  I  should  be  very  clearly  of 
the  opinion  that  the  act  was  entirely  nugatory, 
and  could  not,  in  any  manner,  affect  or  preju- 
dice the  rights  of  the  plaintiffs  in  the  execution 
or  of  their  assignee;  that  the  lien  still  remained, 
notwithstanding  the  declaration  of  the  deputy- 
sheriff  that  he  had  relinquished  it ;  and  that 
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the  sheriff  or  the  deputy  would  be  justified  in 
subsequently  enforcing  the  execution  against 
the  same  property.  A  sheriff  cannot  discharge 
an  execution  without  payment.  If  he  returns 
the  execution  satisfied  upon  receiving  the  de- 
fendant's note,  instead  of  money,  it  is  no  satis- 
faction of  the  judgment  or  execution.  Bk.  of 
Orange  v.  Wakeman,  1  Cow.,  46,  7,  note  a; 
Mumford  v.  Armstrong,  4  Cow.,  553.  The 
plaintiffs  in  this  case  acquired  no  right  under 
the  sheriff.  The  deputy  having  declared  that 
he  was  authorized  to  withdraw  the  execution 
and  discharge  the  property  on  payment  of  his 
fees,  they  took  an  assignment  of  the  property 
from  the  defendant  in  the  execution,  in  pay- 
ment of  a  pre-existing  debt.  They  advanced 
no  money  upon  the  faith  of  the  declaration  of 
the  deputy,  nor  was  the  execution  returned  sat- 
isfied, nor  the  condition  or  situation  of  the 
property  in  any  respect  changed,  bet  ween  Aug. 
29,  when  the  declaration  of  the  deputy  was 
made,  and  the  31st,  when  he  again  took  the 
property,  or  resumed  his  control  over  it  ;  for 
it  does  not  appear  to  have  been  actually  taken 
possession  of,  or  received  by  the  plaintiffs.  If, 
then,  the  deputy  found  he  had  misconceived 
*the  instructions  of  the  plaintiffs  in  [*369 
the  execution,  he  appears  to  me  to  have  done 
no  act  which  precluded  him  from  enforcing  the 
execution.  It  cannot  be  pretended  that  the  pay- 
ment of  the  sheriff's  fees  was  a  consideration 
for  the  act  of  the  deputy,  which  could  render 
it  obligatory,  if  it  would  not  otherwise  have 
been  so.  The  plaintiffs  knew  the  deputy -sher- 
iff had  no  right  to  discharge  the  execution  with- 
out satisfaction,  unless  he  had  instructions  so 
to  do  from  the  plaintiffs  in  the  judgment;  and 
in  acting  upon  the  faith  of  the  declaration  of 
the  deputy  that  he  had  such  instructions,  they 
acted  at  their  peril.  I  am  inclined  to  think  that 
the  letter  did  not  authorize  him  to  discharge 
the  execution.  It  informs  him  that  an  arrange- 
ment had  been  made  with  the  plaintiffs  respect- 
ing the  execution,  and  that  Mr.  Hugh  McGee, 
or  some  person  for  him,  would  give  him  direc- 
tions about  it,  so  as  either  to  have  it  taken  out 
of  his  hands,  or  to  have  it  returned  ;  that  he 
must  see  that  the  fees  are  paid,  so  that  the 
plaintiffs  in  the  execution  need  not  have  them 
to  pay.  The  fair  construction  of  this  letter  ap- 
pears to  me  to  be.  that  the  plaintiffs  had  parted 
with  their  interest  in  the  judgment  to  McGee, 
and  that  McGee  would  instruct  the  deputy  what 
to  do  with  the  execution,  and  then  it  intimates 
what  those  instructions  would  probably  be. 
But  after  the  deputy  was  informed  that  his  in- 
structions were  to  come  from  McGee,  it  was 
absurd  for  him  to  suppose  that  Colt  intended 
to  direct  or  control  his  conduct  in  relation  to 
the  execution,  holding  a  letter  showing  that  he 
had  no  right  to  do  so.  In  this  view  of  the  case, 
the  evidence  offered  by  the  defendant,  that  the 
judgment  had  actually  been  assigned  to  McGee 
and  that  the  instructions  to  the  deputy  under 
which  he  acted  were  known  to  the  creditors 
who  took  the  assignment  of  the  property  from 
the  defendant  in  the  execution,  was  material, 
and  oughtjto  have  been  received.  As  this  case, 
however.is  subject  to  the  opinion  of  the  court, 
instead  of  granting  a  new  trial,  judgment  must 
be  entered  for  the  defendant. 

Judgment  for  tJie  defendant. 

Cited  in-1  Duer,  113. 
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37O*]        *BRUYN  v.  GRAHAM. 

Highways — Commissioners  may  Lay  Out  Road, 
though  Former  Road  on  Same  Premises,  on  or 
near  Same  Route,  has  been  Annulled  on  Ap- 
peal— Statute. 

A  road  may  be  laid  out  by  commissioners  under 
the  Act  to  Regulate  Highways,  notwithstanding 
that  a  former  road  laid  through  the  same  premises, 
on  or  near  the  same  route,  Has  been  annulled  on 
appeal.  The  true  construction  of  the  statute  de- 
claring the  adjudication  on  the  appeal  to  be  "  con. 
elusive  in  the  premises,"  is,  that  the  decision  of  the 
judges  is  conclusive  in  the  case  in  which  the  appeal 
was  made,  but  it  does  not  interdict  or  affect  a  new 
application,  or  deny  the  right  of  instituting  pro- 
ceedings de  novo.  The  Legislature  intended  to  vest 
a  power  in  the  commissioners  to  be  exercised  as  the 
emergency  of  each  particular  case  might  require  ; 
and  not  that  a  decision  on  one  application  snould 
be  conclusive,  or  present  any  obstacle  when  a  new 
and  different  state  of  things  required  a  different  de- 
cision. The  prohibition  as  to  the  taking  up  or  al- 
tering a  road  fixed  by  the  decision  of  judges,  ap- 
plies only  to  cases  where  the  proceedings  of  com- 
missioners have  been  affirmed,  and  not  where  they 
have  been  reversed. 

Citations— Act,  April  8,  1801 ;  Sess.  31,  ch.  205 ;  2 
Cai.,  182. 

~P  RROR  from  the  Ulster  C.P.  The  cause  was 
-IJ  tried  in  the  C.  P.,  on  an  appeal  from  a 
justice's  judgment.  Graham  sued  Bruyn  in 
trespass  for  entering  on  his  land.  Bruyn  pleaded 
the  general  issue,  and  justified  his  entry  as  an 
overseer  of  highways,  for  the  purpose  of  open- 
ing and  working  a  road  in  pursuance  of  direc- 
tions from  the  Commissioners  of  Highways  of 
the  Town  of  Shawangunk.  The  entry  of  the 
defendant  was  shown.  The  defendant  proved, 
that  May  17,  1825,  a  road  was  laid  out  on  the 
plaintiff's  land  by  the  Commissioners  of  High- 
ways, on  the  application  of  twelve  reputable 
freeholders,  and  that  all  the  requirements  of 
the  statute  in  such  cases  were  complied  with  ; 
that  the  plaintiff  had  60  days  notice  to  remove 
his  fences,  after  which  time,  the  defendant,  as 
an  overseer.by  order  of  the  Commissioners,  en- 
tered upon  the  land,  opened  and  worked  the 
road,  which  is  the  act  complained  of  as  a  tres- 
pass. The  plaintiff  then  snowed  from  the  rec- 
ords of  the  town,  that  Mar.  6, 1803,  a  road  had 
been  laid  out  by  Commissioners  on  the  same 
farm,  which,  May  18,  1803,  was  annulled  by 
the  adjudication  of  three  judges  of  the  County 
of  Ulster,  on  an  appeal  from  the  doings  of  the 
Commissioners.  The  road  laid  out  in  1825 
through  the  plaintiff's  land.is  on  a  straight  line, 
on  a  course  north,  thirty-eight  degrees  thirty 
minutes  east,  and  communicates  at  each  end 
with  public  highways  which  have  been  estab- 
lished and  used  many  years.  The  road  laid  out 
in  1803  was  also  on  a  straight  line  through  the 
same  land,  commencing  at  the  westerly  ter- 
mination of  the  road  of  1825,  and  running 
thence  on  a  course  north,  forty-seven  degrees 
east,  sixteen  chains  and  seventy-three  links  ; 
thence  on  a  course  north,  twenty-eight  degrees 
east,  at  the  distance  of  nineteen  chains,  it  struck 
the  same  point,  which  is  the  easterly  termina- 
371*]  tion  of  the  road  of  *1825.  The  plaintiff 
insisted  that  the  road  laid  out  in  1825  was, 
substantially,  a  part  of  the  same  road  which 
had  been  laid  out  in  1803  ;  and  the  proceedings 
of  the  Commissioners  in  relation  to  that  road 
having  been  reversed  and  annulled  on  appeal, 
the  decision  of  the  judges  was  conclusive  and, 
consequently,  the  laying  out  of  the  road  in  1825 
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was  unauthorized  and  void.  The  C.  P.  ruled 
that  the  decision  of  the  judges  on  the  appeal  was 
conclusive  forever,  that  the  act  of  the  Commis- 
sioners of  1825  was  unauthorized  and  void,  and 
charged  the  jury  that  the  plaintiff  was  entitled 
to  recover.  The  defendant  excepted.  The 
jury  found  a  verdict  for  the  plaintiff  for  $7.50, 
on  which  judgment  was  rendered  ;  to  reverse 
which,  a  writ  of  error  is  brought. 

Messrs.  Ruggles  and  Hasbrouck,  for  plaintiff 
in  error.  I.  The  road  of  1825  is  on  a  different 
route  than  that  on  which  the  road  of  1803  was 
laid.  II.  The  decision  of  the  judges  in  1803, 
overruling  the  doings  of  the  Commissioners, 
was  conclusive  only  on  the  application  then 
submitted  to  them.  The  intent  of  the  Legisla- 
ture, in  declaring  that  the  decision  of  the  judges 
should  be  conclusive  in  the  premises,  was,  that 
the  appeal  should  not  be  carried  to  any  other 
tribunal  upon  the  original  petition  for  the  road. 
This  principle  is  conceded  by  this  court  in  the 
case  of  Lawton  v.  Com.  of  Cambridge,  2  Cai., 
178,  the  court  claiming  the  right  only  to  re- 
view and  correct  the  proceedings,  when  irreg- 
ular or  void.  The  decision  of  the  judges,  nec- 
essarily, could  be  conclusive  only  upon  the  ap- 
plication then  before  them.  They  were  required 
to  determine  whether  the  road  was  necessary 
and  proper,  i.  e.,  at  that  time  ;  not  whether  the 
road  might  not  become  necessary  and  proper 
at  any  subsequent  time,  under  any  change  of 
circumstances.  When  the  judges  lay  out  and 
fix  a  road,  in  the  language  of  the  statute,  the 
Commissioners  are  restrained  from  taking  it 
up  or  altering  it ;  but  when  the  judges  annul 
a  road,  no  such  restriction  is  created.  Previous 
to  1808  the  Commissioners  might  have  altered 
a  road  laid  out  by  the  judges  ;  the  Act  of  that- 
year  deprived  them  of  that  power,  but  imposes 
no  restraint  upon  them  in  cases  where  a  road 
is  annulled  and  not  laid  out.  The  judges  have 
*not  the  power  to  alter  or  modify  their  [*372 
own  determination.  Once  made,  it  is  conclu- 
sive of  that  application  ;  and  if  the  Commis- 
sioners have  not  the  right  to  proceed  de  novo, 
a  road  cannot  be  laid  out  but  by  legislative  Act. 
This  construction  of  the  statute  will  not  be  sup- 
ported. In  analogy  to  other  presumptions,  the 
court  have  the  right  to  presume  from  the  lapse 
of  time  since  the  decision  in  1803,  that  the 
reasons  for  that  decision  no  longer  exist. 

Mr.  J.  Sudam,  for  defendant  in  error.  The 
road  laid  out  in  1825  was,  substantially,  the 
same  as  that  laid  out  in  1803.  They  have  the 
same  commencement  and  termination,  and  the 
variation  in  the  course  is  so  slight,  as  clearly 
to  show  that  the  variation  is  nothing  more 
than  an  attempt  to  evade  a  statutory  provision. 
If  the  roads  are  substantially  the  same,  the 
plaintiff  in  error  is  not  protected  by  the  acts  of 
the  Commissioners  in  1825,  because  the  road 
had  been  annulled  in  1803,  and  the  adjudica- 
tion then  made  on  the  subject,  was  conclusive 
in  the  premises.  2  R.  L.,  282.  That  the  Leg- 
islature intended  that  the  decisions  of  the 
judges,  when  they  annulled  a  road,  should  be 
conclusive  upon  the  merits  of  the  question  of 
road  or  no  road,  is  manifest  from  the  36th  and 
37th  sections  of  the  Act  to  Regulate  Highways, 
which  treat  of  the  powers  and  duties  of  the 
judges.  By  the  36th  section,  the  decision  is 
declared  to  be  conclusive  ;  and  though  in  the 
37th  section  provision  is  made  for  a  review  of 
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the  doings  of  the  judges,  when  a  road  has  been 
fixed  by  their  decision,  no  such  provision  is 
made  where  the  road  is  annulled.  Such  must 
be  the  construction,  or  the  statute  is  a  nullity. 
It  cannot  be  that  the  Legislature  intended,  by 
declaring  that  the  decision  of  the  judges  should 
be  conclusive  in  the  premises,  only  that  such 
decision  should  be  conclusive  upon  the  petiton 
or  application  then  pending  ;  because  it  would 
be  so  of  course,  if  the  judges  proceeded  reg- 
ularly and  did  not  exceed  their  jurisdiction, 
the  exercise  of  their  discretion  not  being  in- 
quirable  into.  But  they  meant,  by  confer- 
ing  these  powers  upon  the  judges,  to  erect  a 
tribunal  to  decide  between  the  officers  of  a 
town  and  individuals  whose  property  was 
sought  to  be  taken  for  the  convenience  of 
373*]  the  town  ;  and  they  *intended  that 
the  decision  thus  made  should  put  the  question 
at  rest,  and  be  binding  thereafter,  so  that  the 
occupant  should  not  be  harassed  with  renewed 
applications  for  a  road  located  on  the  same 
ground.  If  the  construction  contended  for  by 
the  plaintiff  in  error  be  correct,  there  is  nothing 
to  prevent  the  renewed  laying  out  of  a  road 
from  time  to  time.  The  party  may  appeal,  and 
as  often  as  he  obtains  the  decisions  of  judges, 
annulling  the  doings  of  commissioners,  he  may 
be  annoyed  by  a  new  application,  and  thus  the 
protection  intended  to  beaffored  by  the  Legis- 
lature would  be  unavailing.  The  case  cited 
from  2  Cai.,  supports  the  principle  that  the  de- 
cision of  the  judges  is  conclusive  ;  for  it  ad- 
mits that  if  public  officers  have  a  discretion  to 
allow  or  disallow  a  road,  the  exercise  of  such 
discretion  is  final  upon  the  question.  The  ar- 
gument to  be  drawn  from  lapse  of  time,  is 
'more  in  favor  of  the  defendant  than  the  plaint- 
iff in  error.  Twenty-two  years  have  elapsed 
since  it  was  attempted  to  force  this  road  over 
the  lands  of  the  defendant ;  the  decision  of  the 
judges  has,  during  that  time,  been  acquiesced 
in,  and  no  appeal  has  been  made  to  the  Legis- 
lature for  relief  by  special  Act,  which  it  is  con- 
tended is  the  only  mode  in  which  the  decision 
made  in  1803  can  be  nullified. 

By  the  Court,  WOODWORTH,  J.  This  case  de- 
pends on  the  construction  to  be  given  to  the  36th 
and  37th  sections  of  the  Act  to  Regulate  High- 
ways. The  37th  section  declares  that  no  road 
which  has  been  fixed  by  the  decision  of  the 
judges  on  appeal,  shall  be  taken  up  or  altered, 
but  by  the  order  of  the  same  judges,  or  such 
of  them  as  shall  continue  in  commission,  joined 
with  such  other  judge  or  judges  as  will  make 
three;  and  that  any  person  who  desires  to  have 
such  road  discontinued  or  altered,  may,  with  the 
approbation  of  the  commissioners,  call  upon  the 
judges  to  view  the  same,  and  decide  upon  the 
application.  The  meaning  of  this  section  can- 
not well  be  mistaken.  The  language  used  seems 
evidently  to  apply  to  a  case  where  the  judges 
have  affirmed  the  proceedings  of  the  com- 
missioners laying  out  a  road,  and  not  to  a  case 
where  the  proceedings  of  the  commissioners 
374*]  have  been  reversed.  *When  that  takes 
place,  no  road  exists.  The  state  of  things  re- 
mains the  same  as  before  any  proceedings  were 
had.  How,  then,  can  it  be  said,  that  by  a  re- 
versal of  all  previous  proceedings,  a  road  is  es 
tablished,  or,  in  the  words  of  the  section,  fixed 
by  the  decision  of  the  judges  ?  The  intention 
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of  the  Legislature  was,  in  cases  where  roads  had 
been  laid  out  and  affirmed  on  appeal,  to  guard 
against  alterations,  except  in  a  certain  specified 
manner,  making  the  alteration  to  depend  on 
the  opinion  of  the  same  judges  by  way  of  re- 
view, on  the  application  of  an  individual  who 
had  obtained  the  concurrence  of  the  commis- 
sioners. It  is  evident  this  provision  was  intro- 
duced as  a  check  against  alterations  on  slight 
grounds. 

It  is  here  proper  to  notice,  that  the  revision 
of  the  laws  in  1801  does  not  contain  the  37th  sec- 
tion. That  section  was  first  enacted  in  1808,  31 
sess.,  ch.  205,  sec.  2,  and  is  inserted  in  the  revis- 
ion of  1813.  From  this  fact  it  may  be  presumed, 
that  from  1801  to  1808  an  application  to  alter 
a  road  already  laid  out,  and  where  the  same 
had  been  confirmed  by  three  judges,  might 
again  be  brought  up  on  proper  application,  and 
that  any  person  conceiving  himself  aggrieved, 
might  appeal  to  any  three  of  the  judges  of  the 
county  and,  consequently,  might  select  a  dif- 
ferent set  of  judges  to  decide  on  the  applica- 
tion. That  such  a  course  was  not  prohibited 
by  law,  before  1808,  seems  clearly  to  have  been 
the  opinion  of  the  Legislature,  by  their  declar- 
ing, that  no  road  which  had  been  fixed  on  ap- 
peal, should  be  taken  up  or  altered,  but  by  the 
order  of  the  same  judges,  if  they  continued  in 
commission.  The  words,  as  well  as  the  intent 
of  this  section,  fairly  imply,  that  previously  an 
appeal  might  be  made  to  other  judges,  on  a 
new  application  to  alter  a  road.  The  37th  sec- 
tion may  also  be  considered  as  giving  a  con- 
struction to  the  words, '  'conclusive  in  the  prem- 
ises," contained  in  the  36th  section,  and  does, 
1  apprehend,  afford  the  true  exposition,  to  wit: 
that  the  decision  is  conclusive  on  the  merits  as 
to  the  given  case,  without,  however,  intending 
to  deny  the  right  of  instituting  proceedings  de 
now  for  altering  or  discontinuing  a  road,  al- 
though it  had  been  previously  established  on 
appeal.  If  the  words,  "conclusive  in  the  prem- 
ises," are  construed  as  prohibiting  every  new 
^application,  and  forbidding  the  lay-  [*375 
ing  out  a  road,  where  on  a  former  occasion  the 
judges  have  refused  to  sanction  it,  then  indeed, 
there  is  no  error  in  the  judgment  of  the  court 
below.  I  consider  the  conclusiveness  here 
spoken  of  as  confined  to  the  case  in  which  an 
appeal  is  made,  and  not  as  interdicting  or  af- 
fecting a  new  application.  Where  the  proceed- 
ings have  been  regular,  and  the  judges  decide 
on  the  merits  and  deny  the  application,  it  is 
then  conclusive  on  that  application,  and  is  not 
liable  to  be  removed  into  this  court  for  super- 
vision or  review  ;  because  the  decision  of  the 
judges  on  appeal,  rests  in  their  sound  discre- 
tion and,  therefore,  the  superior  court  will  not 
interfere.  If,  however,  it  should  appear,  that 
in  the  exercise  of  the  discretion  vested  in  the 
judges  who  decided  on  appeal,  there  has  been 
partiality,  or  if  the  proceedings  have  been  con- 
ducted irregularly,  for  such  causes  a  certiorari 
would  lie,  notwithstanding  the  decision  is  de- 
clared to  be  conclusvie.  Lawton  v.  Com.  of 
Cambridge,  2  Cai.,  182. 

The  construction  thus  given  to  the  36th  sec- 
tion seems  to  me  in  accordance  with  the  intent 
of  the  Legislature,  when  it  is  considered  that 
almost  every  part  of  the  State  is  gradually  im- 
proving, and  the  relative  situation  of  places 
continually  changing  by  the  increase  of  popu- 
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lation,  the  rise  of  villages,  the  opening  of  new 
markets  and  various  other  causes.  It  is  obvi- 
ous that  new  roads  may  become  necsessary 
to  facilitate  the  exchange  of  commodities,  and 
admit  an  easy  intercourse  between  different 
parts  of  the  community.  A  road  adjudged  not 
to  be  necessary  when  the  first  application  is 
made,  may  become  so  within  a  short  time  there- 
after, and,  if  needful,  why  not  leave  to  the  dis- 
cretion of  the  commissioners  and  judges,  the 
right  of  allowing  or  denying  subsequent  appli- 
cations? It  is  not  to  be  presumed  the  power 
would  be  abused  more  readily  on  the  second  or 
third  application  than  on  the  first;  and  besides 
if  the  application  is  to  lay  out  a  road  through 
improved  lands,  the  incipient  steps  cannot  be 
taken  without  the  concurrence  of  twelve  free- 
holders on  oath.  If  the  commissioners  lay  out 
A  road,  or  refuse  to  do  so,  where  on  a  former  oc- 
casion it  had  been  denied,  the  statute  has  pro- 
376*]  vided  that  on  *affirmance  of  their  deter- 
mination, the  services  of  the  judges  shall  be 
paid  by  the  party  appealing.  This  would  op- 
erate in  some  measure  as  a  check  against  ap- 
peals, manifestly  frivolous  and  vexatious. 
There  is,  however,  but  little  probability  that 
proceedings  under  this  statute  would  be  re- 
ported to  for  the  purpose  of  indulging  in  a  liti- 
gious spirit:  and  if  they  were,  it  seems  to  me 
the  obstacles  opposed  to  such  a  course  are 
abundantly  sufficient  to  prevent  its  becoming 
a  serious  evil.  It  cannot  be  presumed  that  any 
individual  could  readily  obtain  twelve  reputa- 
ble freeholders  under  oath,  to  petition  for  a  road 
through  improved  lands,  the  expense  of  which 
must  be  borne  by  them  in  common  with  the 
other  inhabitants  of  the  town,  unless  there  was 
.at  least  probable  cause  for  so  doing.  If  the 
commissioners  and  judges  concurred  in  refus- 
ing it  would  by  no  means  prove  the  application 
to  be  frivolous,  but  that  the  expediency  of  the 
measure  was  not  sufficiently  apparent.  There 
appears,  then,  to  be  no  reasonable  ground  for 
distrust,  that  the  construction  I  have  given 
would  lead  to  abuses  of  the  power  conferred; 
Imt  that  the  Legislature  intended  to  vest  a 
power,  to  be  exercised  as  the  emergency  of  each 
particular  case  might  require,  and  that  a  de- 
cision on  one  application  should  not  be  consid- 
ered conclusive,  or  as  preventing  any  obstacle 
when  a  new  and  different  state  of  things  re- 
quired a  different  decision.  The  preceding 
view  renders  it  unnecessary  to  consider  whether 
the  road  in  question  was  or  was  not,  substan- 
tially, the  same  as  that  laid  out  in  1803. 

lam,  therefore,  of  opinion  that  the  judgment 
•of  the  court  below  be  reversed. 


STUART  v.  SIMPSON. 

Apprentices — Action  on  Case  for  Enticing  and 
Harboring —  What  Must  be  Shown — Practice — 
Nonsuit. 

In  an  action  on  the  case  for  enticing:  and  harbor- 
ing apprentices,  it  must  be  shown  that  the  defend- 
ant knew  they  were  the  apprentices  of  the  plaint- 
iff. A  court  may,  and  it  is  their  duty,  to  nonsuit  a 
plaintiff,  if  the  evidence  in  their  opinion  will  not 
authorize  a  jury  to  find  a  verdict  for  the  plaintiff, 
or  if  they  would  set  aside,  a  verdict  if  so  found,  as 
contrary  to  evidence. 


Citations— 2  Chit.  PI., 
2311;  Peake,  N.  P.,  55. 
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TERROR  from  the  N.  Y.  C.  P.  The  action 
-CJ  in  the  C.  P.  was  case  brought  by  Stuart 
against  Simpson,  for  enticing  and  harboring 
his  apprentices.  It  *was  proved  on  the  [*377 
trial  in  the  court  below,  that  the  defendant  had 
employed  fora  number  of  months  two  appren- 
tices of  the  plaintiff,  as  supernumeraries,  at 
the  Park  Theatre.  There  was,  however,  no 
evidence  that  the  defendant  knew  that  they 
were,  the  apprentices  of  the  plaintiff.  The 
plaintiff  was  a  cabinetmaker.  The  apprentices 
went  to  the  dressing-room  with  the  dust  of  the 
mahogany  upon  their  clothes,  which  could 
easily  be  seen.  They  received  two  shillings  per 
night  when  employed  on  the  stage,  and  when 
not  employed  were  admitted  to  the  gallery  of 
the  theatre,  free  of  expense.  The  plaintiff  of- 
fered to  prove  that  the  apprentices  of  other  per- 
sons, as  well  as  his,  were  employed  in  the  same 
manner  by  the  defendant,  which  evidence  was 
objected  to  and  rejected  ;  to  which  decision 
the  plaintiff  excepted.  The  plaintiff  having 
rested,  the  judge  nonsuited  the  plaintiff  for  the 
want  of  proof  that  the  defendant  knew  that 
the  persons  employed  by  him  were  the  appren- 
tices of  the  plaintiff  ;  to  which  decision  the 
plaintiff  also  excepted,  and  brought  his  writ  of 
error. 

Mr.  D.  Graham,  for  plaintiff  in  error.  Slight 
evidence  will  prevent  a  nTmsuit.  If  the  evi- 
dence offered  was  proper  for  the  consideration 
of  the  jury,  the  judgment  of  nonsuit  should  be 
reversed.  12  Johns.,  299.  A  nonsuit  is,  in  this 
respect,  analogous  to  a  demurrer  to  evidence. 
The  court  will  infer  from  the  evidence  de- 
murred to,  every  conclusion  the  jury  could 
have  inferred  from  it,  had  they  been  allowed 
to  give  a  verdict.  1  Doug.,  119,  et  vide  2  H.  Bl., 
187,  209.  The  court  will  be  liberal  in  their  in- 
ferences when  the  party,  by  demurring,  takes 
the  cause  from  the  jury,  5  Johns.,  29,  and  see  4 
Or.,  219,  and  the  circumstances  disclosed  on  the 
trial  ought  to  have  been  submitted  to  the  jury. 

The  action  is  in  the  nature  of  an  action 
for  deceit.  The  defendant  must  have  known, 
from  the  youthfulness  and  laborlike  appear- 
ance of  the  apprentices  that  they  were  minors, 
and  not  their  own  masters.  The  same  princi- 
ple which  governs  in  actions  for  crim.  con. 
and  seduction,  should  apply  here  as  it  regards 
notice.  In  those  actions  proof  of  notice  is  dis- 
pensed with,  because  the  acts  are  illegal.  Nor- 
ris,  Peake,  *545.  Is  it  not  illegal  to  en-  [*378 
tice  or  harbor  apprentices?  Was  it  not  evident 
that  the  persons  employed  were  minors,  en- 
gaged in  laborious  employments,  and  on  proof 
that  the  managers  of  the  theatre  held  out  in- 
ducements to  minors  and  apprentices  to  be  em- 
ployed on  the  stage,  might  he  not  be  convicted 
for  keeping  a  disorderly  house  ?  For  though 
those  establishments  are  not  unlawful  per  se, 
they  are  so  per  accidens.  1  Hawk.,  693;  4  Bl. 
Com.,  167. 

The  averment  of  knowledge  was  unneces- 
sary. Trespass  will  lie  for  enticing  away  a 
servant.  4  Bac.  Abr.,  593,  in  note.  If  so,  the 
scienter  is  not  necessary  to  be  laid  or  proved. 
The  defendant  acts  at  his  peril,  where  he  en- 
tices by  unfair  means,  or  for  improper  pur- 
poses. If  notice  is  required,  the  master  is  reme- 
diless. The  apprentice  may  be  corrupted  and 
ruined  before  the  master  discovers  who  is  the 
cause  of  the  mischief.  The  proof  offered  as  to 
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the  employment  of  other  apprentices  was  proper 
under  the  counts  for  enticing.  It  went  to  show 
a  systematic  and  settled  mode  of  obtaining  act- 
ors by  unlawful  means. 

Mr.  J.  R.  Scott,  for  defendant  in  error.  It 
was  necessary  to  allege  and  prove  that  the  de- 
fendant knew  that  the  persons  stated  to  have 
been  enticed  were  the  apprentices  or  servants 
of  the  plaintiff.  Peake  N.  P.  Gas.,  55  ;  3  Bl. 
Com.,  42.  There  was  no  evidence  whatever  to 
show  the  scienter.  The  boys  appearing  at  the 
theatre  with  the  dust  of  mahogany  upon  them 
was  no  evidence  of  their  being  the  apprentices 
of  the  plaintiff,  more  than  of  any  other  cabinet- 
maker. It  was  a  question  of  law  whether  the 
scienter  had  been  proved.  A  nonsuit  may  be 
directed  when,  in  the  opinion  of  the  court,  the 
plaintiff  has  not  given  sufficient  evidence  to  en 
title  him  to  have  his  cause  submitted  to  the 
jury.  13  Johns.,  334.  The  proof  of  other  ap- 
prentices having  been  employed  was  properly 
rejected.  Evidence  of  illegal  conduct  in  other 
cases  will  not  support  this  action. 

By  the  Court,  SAVAGE,  Gh.  J.  The  plaintiff 
was  nonsuited  in  the  court  below  because,  in 
the  opinion  of  the  court,  there  was  no  evidence 
to  prove  that  the  defendant  knew  the  appren- 
379*J  tices  *to  be  such.  The  circumstances 
relied  on,  are  the  y6uthful  appearance  of  the 
boys,  and  the  mahogany  dust  on  their  clothes. 
The  court  were  right  in  deciding  that  these 
would  not  warrant  the  jury  in  finding  that  the 
defendant  knew  them  to  be  apprentices.  In  my 
opinion  the  judge  was  correct,  also,  in  refusing 
testimony  to  show  that  other  apprentices  had 
been  employed.  The  point  contested  was  the 
knowledge  of  the  defendant  in  this  particular 
case  and  the  evidence  offered  did  not  prove  it. 
If,  therefore,  the  scienter  was  necessary  to  be 
proved,  the  court  below,  in  my  judgment,  de- 
cided correctly. 

But  it  is  said  that  slight  circumstances  are 
sufficient  to  go  to  the  jury,  and  whether  the  de- 
fendant knew  the  boys  to  be  the  plaintiff's  ap- 
prentices or  not,  was  a  question  for  the  jury.  I 
agree  that  courts  should  be  extremely  cautious 
on  the  subject  of  interfering  with  the  province 
of  the  jury,  yet  it  is  matter  of  common  practice 
to  set  aside  verdicts  as  against  evidence,  and 
sometimes  because  they  are  against  the  weight 
of  evidence.  If,  therefore,  the  evidence  would 
not  authorize  a  jury  to  find  a  verdict  for  the 
plaintiff,  or  the  court  would  set  it  aside  if  so 
found,  as  contrary  to  evidence,  in  such  cases  it 
is  the  duty  of  the  court  to  nonsuit  the  plaintiff. 

As  to  proof  of  knowledge.  It  seems  to  be 
necessary,  on  authority,  2  Ch.  PI.,  269,  n.  y  ; 
Stark.  Ev.,  1810,  1311,  and  the  obiter  opinion 
of  Ld.  Kenyon,  in  Fores  v.  Wilson,  Peake  N. 
P.  Gas.,  55.  It  seems  highly  reasonable  it 
should  be  so;  and  Starkie  holds  it  necessary  to 
prove  the  fact  of  soliciting,  which  is  not  shown 
in  this  case,  otherwise  than  by  the  payment  of 
the  twenty-five  cents.  No  questions  were 
asked,  and  no  solicitations  are  sworn  to.  On 
the  whole,  I  am  satisfied,  that  if  the  defendant 
has  been  guilty  of  the  the  offense  charged  upon 
him,  it  is  not  substantiated  by  evidence. 

The  court  below  was  correct,  and  their  judgment 
should  be  affirmed. 

Cited  In— 16  Wend..  529 ;  3  Hill.  288 ;  4  N.  Y.,  549 ;  8 
N.  Y.,  43,  74;  18  N.  Y.,425;  47  N.  Y.,  250;  2  Barb., 
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;«H  ;  28  Barb..  654  ;  29  Barb.,  229 ;  2  Bos.,  544  ;  37  Super.. 
14;  2  Wood  &  M..  634 ;  85  111..  15;  26  Col.,  525. 


•RICH  &  LINCOLN  ads.  PENFIELD.  [*38O 

Parties — Owner  and  Occupant  of  Mill  Worked 
on  Shares,  Quasi  Tenants  in  Common — Both 
Should  Join  in  Action  for  Withholding  Water 
— Remedy  of  Defendant  for  Non-joinder — 
Pleading  —  Variance  —  Verdict  Set  aside  — 
Practice. 

Where  mills  are  worked  on  shares,  the  owner  and 
the  occupant  may  be  considered  guosi  tenants  in 
common  of  the  mill  as  well  as  the  profits  ;  and  for 
an  injury  sustained  from  the  withholding1  water 
from  the  mills,  an  action  on  the  case  may  and,  prob- 
ably, ought  to  be  brought  in  the  joint  names  of  the 
owner  and  occupant;  but  when  the  action  is- 
brought  in  the  name  of  the  owner  alone,  the  non- 
joinder of  the  occupant  can  be  taken  advantage  of 
only  by  plea  in  abatement.  The  o'nly  advantage 
which  can  be  taken  of  the  non-joinder  upon  the 
trial,  is  by  way  of  apportionment  of  the  damages,  it 
not  being  a  ground  of  nonsuit.  Where,  however,  it- 
appeared  that  the  occupant  had  exclusive  posses- 
sion of  the  mills  for  a  portion  of  the  time  laid  in  the 
declaration,  on  an  agreement  reserving  an  annual 
rent,  it  was  held  that  the  owner  was  not  entitled  to 
recover  for  such  period.  If  the  injury  was  of  such 
a  nature  as  to  entitle  him  to  recover  as  tenant  of 
the  freehold,  he  should  have  described  his  interest 
accordingly.  Such  objection  is  not  merely  one  of 
variance  between  the  declaration  and  proof  to  be 
taken  advantage  of  on  the  trial :  it  is  fatal,  as  it  does 
not  support  the  title  laid  in  the  declaration. 

Though  an  objection  is  not  specifically  taken  at 
the  trial,  if.  on  a  case  made,  it  appears  that  the 
plaintiff  ought  not  to  have  recovered,  on  grounds, 
which,  if  they  had  been  taken,  could  not  have  been 
obviated,  the  verdict  will  be  set  aside. 

Citations— 6  Johns..  108 ;  1  Saund.,  251,  291 :  n.  g  ;  2 
Saund..  191,  n.  1, 117  &  147,  g  ;  1  Chit.  PI.,  54 ;  6  T.  H., 
766 ;  7  T.  R.,  279 ;  1  Bos.  &  P.,  75 ;  2  Bos.  &  P.,  123 ;  5 
East,  407,  420 ;  1  Chit.,  366,  367 ;  2  Chit.,  336,  337  ;  3  Cai.,. 
307 ;  15  Johns.,  213 ;  17  Johns.,  306. 

THIS  was  an  action  on  the  case,  brought  by 
by  Penfield  against  Rich  and  Lincoln,  for 
diverting  or  withholding  the  waters  of  Ironde- 
quoit  Creek  from  the  mills  of  the  plaintiff,  sit- 
uated on  that  creek,  below  the  mills  of  the  de- 
fendant, tried  at  the  Monroe  Circuit  in  Sep., 
1827,  before  the  Hon.  John  Birdsall,  one  of  the 
circuit  judges. 

The  declaration  averred,  that  Sep.  1,  1820, 
and  from  thence  until  Aug.  1,  1826,  the  plaint- 
iff was  lawfully  possessed  of  certain  mills  and. 
manufacturing  establishments,  to  wit :  a  grist 
or  flouring-mill,  a  saw-mill,  an  oil-mill,  a  tan- 
nery, a  fulling-mill,  carding-machines,  and 
turning-shop,  near  to  the  Irondequoit  Creek, 
and  of  right  was  entitled  to  the  use,  benefit  and 
advantage  of  a  just,  convenient  and  reasonable- 
proportion  of  the  water  of  the  creek,  for  the 
working  of  his  mills  and  machinery,  and  had 
and  enjoyed  the  same  until  Sep.  1,  1820,  when 
the  defendants  erected  certain  weirs  or  dams 
over  and  across  the  creek,  near  to  and  above 
the  dams,  embankments  and  other  erections  of 
the  plaintiff,  and  continued  the  same  until 
Aug.  1,  1826,  and  thereby  sometimes  obstruct- 
ed the  water  of  the  creek  from  flowing  in  due, 
usual  and  proper  quantities  for  the  supply  of 
the  mills  and  machinery  of  the  plaintiff  ;  and 
at  other  times  let  out  the  water  in  large,  un- 
usual and  destructive  quantities,  and  thus  pre- 
vented the  use  and  enjoyment  of  the  mills, 
&c.,  and  injured  and  broke  the  dams,  flumes, 
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water-wheels,  and  other  machinery  of  the  plaint- 
iff. The  defendants  pleaded  the  general  issue. 
381*]  *The  testimony  is  very  voluminous. 
To  the  understanding  of  the  points  decided  by 
the  court,  it  is,  however,  only  necessary  to 
state,  that  the  plaintiff,  in  1817  and  1818,  who 
before  had  a  grist-mill  on  the  Irondequoit  Creek, 
erected  an  extensive  merchants'  or  flouring- 
mill  with  four  run  of  stones.  About  the  same 
time,  Rich,  one  of  the  defendants,  erected  a 
dam  on  the  creek  above  the  plaintiff's  mills,  of 
the  height  of  about  seven  feet,  which,  three  or 
four  years  afterwards,  he  increased  to  the 
height  of  eleven  feet.  The  plaintiff's  flouring- 
mill  was  usually  run  day  and  night.  In  a  dry 
season,  it  is  interrupted  from  six  to  eight  hours 
in  the  twenty-four  for  the  want  of  water,  oc- 
casioned by  the  gates  of  Rich's  mill  being  shut 
down,  which  are  usually  shut  down  in  the 
night  time.  The  water  for  one  run  of  stones  at 
Rich's  mill,  is  sufficient  for  the  four  run  in  the 
plaintiff's  mill,  from  the  superior  advantages 
of  its  location.  In  the  driest  time,  there  is  gen- 
erally water  enough  to  keep  one  run  of  stones 
in  operation  at  Rich's  mill  all  the  time,  and  an- 
other run  half  of  the  time  ;  but  it  was  proved 
to  be  more  profitable,  and  better  accommo- 
dated customers,  to  grind  with  all  the  stones  at 
Rich's  only  in  the  daytime.  It  appeared  in  evi- 
dence, by  the  testimony  of  Samuel  T.  Gelston, 
a  son-in-law  of  the  plaintiff,  that  since  1819, 
he,  the  witness,  occupied  the  merchant-mill 
and  oil-mill  on  shares,  though  there  was  no 
certain  agreement  as  to  the  terms  of  occupancy. 
About  two  years  since,  and  previous  to  the 
commencement  of  this  suit,  the  plaintiff  and 
witness  settled,  and  turned  the  use  of  the  mills 
into  rent.  The  witness  allowed  plaintiff  for 
the  flouring  mill  an  average  rent  of  less  than 
$1,000  per  year,  and  $150  as  annual  rent  for 
the  oil-mill.  Two  years  ago,  witness  made  an 
agreement  with  plaintiff  to  occupy  the  flouring- 
mill,  at  $1,000  annual  rent  and  repairs,  and 
continued  to  occupy  the  same  till  the  time 
of  trial. 

After  the  testimony  was  closed,  the  defend- 
ants' counsel  insisted  that  the  plaintiff  was  not 
entitled  to  recover  for  the  injury  sustained,  as 
it  respected  the  oil-mill  and  merchants'  mill, 
because  the  interest  in  those  mills  was  either 
joint  in  the  plaintiff  and  Gelston,  or  in  Gelston 
alone,  for  the  whole  period  of  time  alleged  in  the 
declaration ;  or  the  injury  was  a  part  of  the  time 
382*]  *to  the  tenants  in  common,  and  a  part 
exclusively  to  the  tenant  of  the  term,  and  not  to 
the  tenant  of  the  freehold.  The  judge  decided 
that  the  plaintiff  was  entitled  to  recover  in  his 
own  name,  without  joining  Gelston  ;  or,  at  all 
events,  that  the  defendants  could  not  take  ad- 
vantage of  the  non-joinder  of  Gelston  at  the 
trial;  and  he  charged  the  jury,  that  the  plaint- 
iff and  defendants  both  owning  mill-seats  upon 
the  same  stream,  they  were  bound  to  be  con- 
ciliatory in  the  use  of  their  rights,  and  to  do 
each  other  as  little  injury  as  possible;  that  the 
plaintiff  had  proved  that  he  had  sustained  a 
very  considerable  damage  in  consequence  of 
Rich's  dam  and  his  manner  of  using  the  water; 
that  the  question  for  the  jury  to  determine 
was  whether  the  defendants  had  unreasonably 
withheld  the  water  to  the  injury  of  the  plaintiff, 
and  if  they  found  that  the  water  had  been 
unreasonably  withheld,  then  the  defendants 
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were  liable  to  the  plaintiff  in  damages  ;  that  it 
appeared  from  the  testimony,  that  if  the  defend- 
ants had,  during  the  dry  season,  run  one  run 
of  stones  the  whole  time,  and  one  run  half  of 
the  time,  the  plaintiff  would  have  always  been 
accommodated  with  a  supply  of  water;  that 
the  defendants  would  thus  have  done  the  same 
quantity  of  work,  as  by  running  their  three 
runs  twelve  hours  and  then  shutting  down 
twelve  hours  ;  that,  in  his  opinion,  a  reason- 
able and  equitable  use  of  a  common  right,  re- 
quired the  defendants  to  adopt  the  course 
which  would  accommodate  the  plaintiff,  with- 
out any  serious  injury  to  themselves,  and 
whether  the  defendants  had  unreasonably  used 
their  right  to  the  prejudice  of  the  plaintiff, 
was  for  the  determination  of  the  jury.  The  jury 
found  for  the  plaintiff,  with  $500  damages. 

Mr.  M.  Chapin,  for  the  defendants,  moved 
for  a  new  trial,  principally  on  the  following 
grounds:  1.  That  the  plaintiff  had  not  such 
possession  of  the  mills,  or  interest  in  them  dur- 
ing the  period  laid  in  the  declaration,  as  will 
enable  him  to  sustain  this  action.  2.  That  the 
judge  misdirected  the  jury.  3.  That  the  ver- 
dict is  against  law  and  evidence.  [  Under  the 
decision  of  this  case,  it  is  deemed  unnecessary 
to  note  more  of  the  argument  of  the  counsel, 
than  what  was  advanced  on  the  first  point.] 
The  damage  alleged  was  to  the  possession,  not 
*to  the  freehold.  The  plaintiff  does  not  [*383 
sue  as  reversioner;  had  he  done  so,  he  must  so 
have  averred  in  his  declaration.  1  Chit.  PI., 367; 
2  Id.,  336.  He  alleges  that  he  was  lawfully 
possessed.  It  cannot  be  said  that  the  plaintiff 
was  in  possession  because  the  mills  were 
worked  on  shares,  because  when  a  settlement 
took  place  between  the  plaintiff  and  Gelston, 
the  relation  of  landlord  and  tenant  was  ac- 
knowledged, and  the  use  of  the  mills  paid  for 
in  rent.  The  averment  that  the  plaintiff  was 
lawfully  possessed  is  material,  and  must  be 
proved,  1  Chit.,  366  ;  and  the  plaintiff,  failing 
in  the  proof,  was  not  entitled  to  a  verdict.  The 
action  on  the  case  for  damage  done  to  the  pos- 
session, and  not  affecting  the  freehold,  is  used 
here  instead  of  trespass,  and  could  be  brought 
by  no  one  who  could  not  maintain  trespass 
where  that  would  be  the  proper  action.  That 
the  tenant  in  possession  alone  can  sue  for  dam- 
age to  the  possession  not  injuring  the  inherit- 
ance, see  1  Com.  Dig.,  304,  Case  for  a  Nui- 
sance, B;  1  Chit.,  142.  At  all  events,  plaintiff 
was  not  entitled  to  recover  since  1825,  when 
Gelston  took  a  lease  of  the  premises  at  an  an- 
nual rent  of  $1,000,  and  yet  the  plaintiff  has  a 
verdict  for  the  whole  time  laid  in  the  declara- 
tion, up  to  Aug.  1,  1826. 

Mr.  V.  Mathews,  for  plaintiff.  The  plaintiff 
and  Gelston,  the  witness,  were  tenants  in  com- 
mon of  the  mill  until  two  years  before  the  trial. 
They  had  a  joint  interest  in  the  profits,  and  any 
act  which  tended  to  lessen  or  destroy  the  prof- 
its was  a  joint  injury  ;  and  for  the  purpose  of 
recovering  damages  for  thatinjury;they  may  be 
considered  as  jointly  possessed.  The  action  is 
for  a  tort;  and  the  defendants,  to  have  availed 
themselves  of  the  non-joinder,  ought  to  have 
plead  in  abatement :  not  having  done  so,  the 
plaintiff  is  entitled  to  recover  his  portion  of  the 
damages.  1  Saund.,  291,  n.  g,h;  6  Johns.,  108. 
The  agreement  of  the  witness,  two  years  before 
the  trial,  to  turn  the  profits  into  a  rent  of 
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$1,000  per  year,  was  but  a  liquidation  of  the 
profits.  The  plaintiff  could  not,  as  reversioner, 
bring  a  suit  to  recover  damages  for  an  injury 
done  to  him  as  tenant  in  common.  The  judge 
was  not  called  upon  to  instruct  the  jury  that 
the  plaintiff  was  entitled  to  recover  only  his 
part  of  the  damages,  and  the  verdict  was  not 
384*]  *for  one  tenth  of  the  damages  proved. 
It  is  to  be  presumed,  therefore,  that  the  cir- 
cumstance was  taken  into  consideration  by 
the  jury  in  making  up  their  verdict ;  and  the 
court  will  not,  therefore,  disturb  their  finding. 
After  the  agreement  between  the  witness  and 
the  plaintiff,  the  plaintiff  was  entitled  to  sue 
for  the  injury  to  the  reversion.  Regularly,  it 
ought  to  have  been  averred  that  he  sued  as  re- 
versioner;  but  this  is  mere  inducement.  2  Chit., 
337,  n.  The  defendants  could  take  advantage 
of  this  defect  only  by  objecting  at  the  trial,  to 
the  proof,  as  variant  from  the  declaration.  This 
objection  was  not  taken.  The  objection  there 
was.that  the  interest  was  either  in  the  plaintiff 
with  Gelston  orinGelstonalone;  or  otherwise, 
that  the  injury  was  a  part  of  the  time  to  the  ten- 
ants in  common, and  a  part  exclusively  to  the  ten- 
ant of  the  term, and  not  the  tenant  of  the  free- 
hold. No  objection,  therefore, was  taken  to  the 
character  in  which  the  plaintiff  sued.  According 
to  the  old  law,  the  plaintiff  was  obliged  to  state 
his  title  in  the  declaration.  By  modern  decis- 
ions, however,  it  is  sufficient  to  state  that  he 
was  in  possession.  If  the  court  should  consider 
this  objection  fatal,  the  plaintiff  offers  to  pro- 
cure the  release  of  Gelston. 

By  the  Court,  SUTHERLAND.  J.  It  is  not  de- 
nied that  Penfield  was  the  owner  in  fee  of  the 
mills  which  are  alleged  to  have  been  injured 
by  the  unlawful  conduct  of  the  defendants;  but 
it  is  contended,  that  from  Sep.,  1819,  to  Aug., 
1826,  the  period  within  which  the  injury  was 
sustained,  as  alleged  in  the  declaration,  the 
mills  were  not  in  his  possession,  but  in  the  pos- 
session of  Gelston,  his  tenant.  Gelston, who  is 
the  son-in-law  of  the  plaintiff,  was  examined 
as  a  witness,  and  his  testimony  contains  all  the 
evidence  upon  this  point.  He  stated  that  from 
1819..  to  1825  he  occupied  the  plaintiff's  oil- 
mill  and  merchant-mill  on  shares ;  that  there 
was  no  certain  agreement  as  to  the  terms  ;  but 
that  about  two  years  before  this  suit,  they  had 
a  settlement,  and  turned  the  use  of  the  mills 
into  rent.  That  he  allowed  the  plaintiff  an 
average  rent  of  a  little  less  than  $1,000  per  an- 
num for  the  flouring-mill,  and  $150  for  the  oil- 
mill.  That  in  1825  he  agreed  with  plaintiff  to 
occupy  the  flouring-mill  at  $1,000  annual  rent 
385*]  *and  repairs  ;  and  continued  so  to  oc- 
cupy it  at  the  time  of  the  trial.  From  this  evi- 
dence, it  appears  that  during  five  of  the  six 
years  laid  in  the  declaration,  the  mills  were  oc- 
cupied by  Gelston  on  shares  ;  by  which,  I  un- 
derstand, that  the  net  profits  were  to  be  divid- 
ed between  him  and  the  plaintiff.  Upon  a  set- 
tlement between  them  at  the  end  of  five  years, 
they  estimated  the  plaintiff's  share  of  the  prof- 
its, at  about  $1,000  per  annum  for  the  flour- 
ing-mill, and  $150  for  the  oil-mill.  This  was 
merely  a  summary  mode  adopted  by  the  par- 
ties of  adjusting  their  accounts,  instead  of  the 
more  minute  and  tedious  process  of  stating  the 
expense  and  receipt  of  the  establishment,  and 
did  not  change  or  affect  the  nature  of  Gelston's 
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holding.  It  was  a  holding  or  working  of  the  mills 
for  a  share  of  the  profits.  During  this  period, 
I  am  inclined  to  think  Penfleld  and  Gelston 
must  be  considered  as  having  been  tenants  in 
common  in  the  mills,  as  well  as  the  profits. 
There  was  no  certain  and  precise  agreement 
between  them.  From  the  relation  m  which 
they  stood  to  each  other,  it  is  prapable  that  it 
was  an  arrangement  intended  for  the  benefit 
of  Gelston;  that  it  was  understood  that  he  was 
to  manage  the  establishment,  and  the  profits 
should  be  divided  as  the  parties  should  subse- 
quently agree.  I  should  not  infer  from  this 
evidence,  that  the  exclusive  possession  of  the 
mills  was  in  Gelston.  The  agreement  was  not 
for  any  specified  time  ;  it  was  during  the  will 
of  the  parties.  For  the  injury  sustained  from 
the  withholding  the  water  from  the  mills  dur- 
ing this  period,  the  action  might,  undoubtedly, 
and,  probably,  ought  to  have  been  in  the  joint 
names  of  Penfield  and  Gelston.  They  had  a 
joint  interest,  and  any  act  which  tended  to  les- 
sen or  destroy  the  profits  of  the  mills,  was  a 
joint  injury  to  both;  and  for  the  purpose  of  re- 
covering for  that  injury.they  might  perhaps  be 
considered  as  jointly  possessed,  even  if  the  evi- 
dence had  been  less  vague  as  to  Gelston's  hold- 
ing. But  the  non-joinder  of  Gelston  could  be 
taken  advantage  of,  only  by  plea  in  abatement. 
Where  there  are  several  tenants  in  common, 
and  all  do  not  join  in  an  action  of  trespass 
quare  clausum  fregti,  the  defendant  cannot  take 
advantage  of  it  at  the  trial,  but  must  plead  it 
in  abatement,  *Brotherson  v.  Hodges,  6  [*386 
Johns.,  108,  and  this  is  the  general  rule  in  ac- 
tions for  torts.  1  Saund.,  251,  291,  note  g  ;  2 
Saund.,  191,  n.  1,  117  and  147  g.  The  only  ad- 
vantage which  can  be  taken  of  the  non-jofnder 
upon  the  trial.is  by  way  of  apportionment  of  the 
damages.  It  is  not  a  ground  of  non-suit ;  and 
although  the  fact  appears  upon  the  face  of  the 
record,  it  is  not  a  ground  of  demurrer  or  of 
motion  in  arrest  of  judgment,  or  of  writ  of  er- 
ror. 1  Chit.  PI.,  54;  6  T.  R.,  766;  7  T.  R.,  279; 
1  Bos.  &  P.,  75;  2  Bos.  &  P.,  123;  5  East,  407, 
420.  In  relation  to  the  first  five  years,  there- 
fore, the  averment  in  the  declaration  that  the 
plaintiff  was  possessed  of  the  mills,  &c.,  ap- 
pears to  be  sufficiently  supported  by  the  evi- 
dence; and  it  is  now  well  settled,  that  in  an  ac- 
tion of  this  kind,  it  is  not  necessary  for  the 
plaintiff  to  allege  anything  more  in  regard  to 
his  title,  than  that  he  was  possessed  of  the 
premises.and  that  by  reason  of  such  possession, 
he  was  entitled  to  the  use  of  the  water,  of 
which  he  has  been  deprived  by  the  defendants. 
1  Chit., 366,367.2  Chit., 337.  But  the  plaintiff  has 
recovered  damages.not  only  for  the  obstruction 
of  the  water  by  defendants,  from  1820  to  1825, 
but  also  from  1825  to  1826  ;  and  the  testimony 
of  Gelston  shows,  that  during  that  time  he  was 
the  exclusive  possessor  of  the  flouring-mill  at  a 
fixed  annual  rent  of  $1,000.  It  seems  to  me 
impossible  that  the  plaintiff  can  recover  for 
that  year  under  this  declaration.  He  was  not, 
in  fact  or  in  judgment  of  law,  the  possessor  of 
the  mills  during  that  period.  He  could  not 
have  maintained  trespass  for  any  unlawful  en- 
try into  them  ;  he  had  neither  the  possession 
nor  a  right  to  the  possession.  If  the  injury 
complained  of  was  of  such  a  nature  as  to  enti- 
tle the  plaintiff  to  damages  as  tenant  of  the 
freehold,  he  should  have  described  his  interest 
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accordingly.  Where  a  reversioner  sues  for  an 
injury  to  houses,  land,  &c.,  in  possession  of  his 
tenant,  he  must  set  forth  the  character  in  which 
he  sues,  and  allege  according  to  the  fact,  that 
the  lands  were  held  by  a  third  person  as  ten- 
ant to  the  plaintiff.  1  Chit,.  366;  2  Chit.,  836. 
It  seems  to  be  conceded  by  the  counsel  for  the 
plaintiff,  that  this  objection  would  have  been 
fatal,  if  it  had  been  properly  taken  at  the  trial. 
But  he  contends  that  the  objection  is  merely 
one  of  variance  between  the  declaration  and 
387*]  the  proof  and  *that  the  proof  was  not 
objected  to  on  that  ground.  The  objection  is 
that  the  evidence  does  not  support  the  plaint- 
iff's title  as  laid  in  the  declaration  ;  and  this 
ground  was  distinctly  taken  by  the  counsel  for 
the  defendants,  and  urged  upon  the  court.  The 
case  states  that  the  defendants'  counsel  urged, 
among  other  things,  that  the  plaintiff  could  not 
recover  at  least  for  injuries  sustained  by  the 
oil-mill  and  merchant-mill,  on  the  ground  that 
the  interest  was  either  in  the  plaintiff  with  Gel- 
ston,  or  in  Gelston  alone  for  the  whole  period, 
or  because  the  injury  was  a  part  of  the  time  to 
the  tenant  in  common,  and  a  part  exclusively 
to  the  tenant  of  the  term,  and  not  the  tenant  of 
the  freehold.  Now  the  only  interest  alleged  in 
the  declaration  was  the  possession  of  the  plaint- 
iff, and  the  only  evidence  of  interest  upon  the 
trial  was  that  which  went  to  the  fact  of  posses- 
sion. When  the  defendants  objected,  there- 
fore, that  the  plaintiff  could  not  recover,  be- 
cause the  injury  proved  was  for  a  part  of  the 
period  exclusively  to  Gelston,  the  tenant  of  the 
term,  it  was  substantially  objecting  that  the 
plaintiff's  proof  varied  from  his  declaration, 
but  it  was  not  necessary  to  put  the  objection 
in  that  specific  form.  This  is  not  a  bill  of  ex- 
ceptions, but  a  case;  and  if  it  appears  that  the 
plaintiff  ought  not  to  have  recovered  on  grounds 
which,  if  they  had  been  specifically  taken  at 
the  trial  could  not  have  been  obviated, the  ver- 
dict should  be  set  aside.  Upon  this  ground, 
therefore,  I  am  of  opinion  that  a  new  trial 
should  be  granted.  It  becomes  unnecessary, 
therefore.to  express  any  definite  opinion  upon 
the  merits  of  the  case  ;  and  as  it  is  apparent 
that  any  opinion  which  the  court  might  ex- 
press, would  not  terminate  the  controversy  and 
supersede  the  necessity  of  a  new  trial,  it  is 
deemed  inexpedient  to  discuss  at  large  the  prin- 
ciples of  law  which  the  case  presents,  or  to  an- 
alyze the  evidence  in  order  to  ascertain  whether 
it  supports  the  verdict. 

I  shall  simply  remark,  that  the  charge  of  the 
judge  appears  to  me  to  be  substantially  in  ac- 
cordance with  the  principles  established  by  this 
court  in  the  analogous  cases  of  Palmer  v.  Mul- 
ligan, 3  Cai.,  307,  of  Plattv.  Johnson,l5  Johns., 
213,  and Merrittv.  Brinkerhoff,  17  Johns.,  306, 
and  that  it  is  not  a  case  in  which  the  court  would 
388*]  interfere  *with  the  verdict,  as  against 
the  weight  of  evidence.  It  is  not  intended,  how- 
ever, to  preclude  the  discussion  either  of  the 
questions  of  law  or  of  fact,  if  the  case  should 
again  be  presented  to  the  court  in  substantially 
the  same  form. 

New  trial  granted. 

Cited  in— 6  Wend.,  274;  7  Wend.,  451;  1  Hill,  239 
245 ;  13  N.  Y.,  337 :  8  Hun,  172 ;  16  Barb.,  30 ;  19  Barb., 
665  667 ;  53  Barb.,  62 ;  54  Barb.,  211 ;  16  How.  Pr.,  456 ; 
32  How.  Pr.,  407 ;  33  How.  Pr.,  226;  19  Abb.  Pr.,  368; 
1  Rob.,  534 ;  5  Rob.,  276;  70  Mo.,  149;  37  Am.  Dec.,  312, 
314 ;  39  Am.  Dec.,  583  (22  Me.,  287). 
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TOPPING. 

Conveyance  by  Parent  to  Child,  with  Reservation 
of  Maintenance,  and  Requiring  Payment  of 
Parent's  Debts,  with  Condition  Giving  Might 
of  Re-entry  on  Failure  to  Pay  such  Debts — 
Death  of  Grantor— Failure  to  pay  Debt  Due 
from  Him  Works  a  Forfeiture — Construction 
— "  And"  read  "  Or." 

Where  in  a  deed  by  a  parent  to  his  child,  reserv- 
ing a  maintenance  to  himself,  and  requiring  the 
payment  of  his  debts,  was  contained  a  condition 
giving  a  right  of  re-entry  to  the  grantor,  in  case  the 
grantee  neglected  to  pay  such  debts,  and  suffered 
the  grantor  to  be  put  to  cost,  trouble  or  expense,  on 
account  of  the  same,  it  was  held,  that  after  the  de- 
cease of  the  grantor,  the  neglect  to  pay  a  debt  due 
by  him.though  not  presented  until  alter  his  decease, 
worked  a  forfeiture  of  the  estate ;  and  in  an  action 
of  ejectment,  another  of  the  children  of  the  grantor 
who  presented  such  demand,  was  held  entitled  to 
recover  his  share  of  the  estate  as  one  of  the  heirs  at 
law  for  a  breach  of  the  condition,  although  the 
grantor  had  not  been  put  to  any  cost,  trouble  or  ex- 
pense on  account  of  the  debt,  that  part  of  the  condi- 
tion being  adjudged  operative  only  during  the  life 
of  the  grantor. 

The  grammatical  sense  of  words  is  not  adhered  to 
in  the  construction  of  either  a  deed  or  will,  where  a 
contrary  intent  is  apparent ;  and  to  give  effect  to 
the  intention  of  parties, the  word  "and"  may  be 
read  "  or." 

Where  a  grantor  has  a  right  to  enter  for  condition 
broken,  his  heir,  although  not  expressly  named, 
may  avail  himself  of  the  covenant  after  the  decease 
of  the  ancestor. 

Citations— Cruise,  tit.  Estate,  Cond.,  ch.  1,  sec.,  17 ; 
Bac.,  tit.  Cond.,  E ;  6  Johns..  54 ;  3  T.  R.,.470. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Suffolk  Circuit,  in  June  1827,  before 
the  Hon.  Ogden  Edwards,  one  of  the  circuit 
judges.  The  lessor  of  the  plaintiff,  as  one  of 
the  children  and  heirs  at  law  of  David  Reeves, 
Sr.,  claimed  to  recover  the  one  fourth  of  cer- 
tain premises  conveyed  by  his  father  to  his 
brother  David  Reeves,  Jr.,  by  deed  bearing 
date  Mar.  23,  1821,  in  the  possession  of  the  de- 
fendant, relying  upon  a  forfeiture  of  the  es- 
tate by  a  breach  of  a  condition  contained  in  the 
deed  as  the  ground  of  his  recovery. 

The  deed  from  D.  Reeves,  Sr.,  toD.  Reeves, 
Jr.,  contains  a  recital,  that  the  grantor,  by 
reason  of  age  and  infirmity,  is  not  capable  of 
attending  to  his  estate  and  affairs  and,  there- 
fore, has  agreed  to  give  all  his  real  property  to 
his  son,  the  grantee,  so  that  he  shall  pay  the 
debts  of  his  father,  and  afford  him  a  mainte- 
nance. The  grantor  then,  in  order  to  carry  the 
agreement  into  effect,  and  in  consideration  of 
natural  love  and  affection,  and  of  the  provisos, 
covenants,  and  conditions  in  the  deed  con- 
tained to  be  performed  by  the  grantee,  con- 
veyed to  the  grantee  in  fee,  all  and  singular  his 
lands,  &c.  The  grantee  covenants  that  he 
shall  and  will  pay  all  debts,  &c. ,  outstanding 
against  the  grantor,  and  will  keep  harmless 
and  indemnified  the  grantor  from  all  such 
debts,  &c.,  and  from  all  actions,  suits  and 
damages  that  may  arise  *from  the  non-  [*389 
payment  thereof ;  and  that  the  grantee  shall 
and  will  provide  the  grantor  and  his  wife  a 
suitable  and  comfortable  maintenance.  Then 
follows  a  condition,  that  if  the  grantee  shall 
neglect  or  refuse  to  pay  and  fulfill  all  the  con- 
ditions and  covenants  contained  in  the  deed, 
and  shall  suffer  the  grantor  to  be  put  to  any 
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cost,  trouble  or  expense,  on  account  of  the 
same,  or  shall  neglect  or  refuse  to  provide  for 
him  a  maintenance,  in  the  manner  specified  in 
the  deed,  that  then,  in  all  or  either,  or  any  of 
the  cases  aforesaid,  it  shall  and  may  be  lawful, 
to  and  for  the  grantor,  all  and  singular  the 
premises  by  the  said  conveyance  granted,  to 
take,  repossess  and  enjoy,  as  in  his  former  es- 
tate. The  grantee  entered,  and  remained  in 
possession  of  the  premises  during  the  lifetime 
of  his  father  (who  died  within  two  years  after 
the  date  of  the  conveyance),  and  until  July  9, 
1823,  when  he  conveyed  the  same  to  the  de- 
fendant in  fee. 

After  the  death  of  D.  Reeves,  Sr.,  and  pre- 
vious to  the  conveyance  to  the  defendant, 
Apollos  Reeves,  the  lessor  of  the  plaintiff,  pre- 
sented to  D.  Reeves,  Jr.,  for  payment,  sundry 
demands  against  their  late  father,  and  against 
D.  Reeves,  Jr.,  himself.  Amongst  the  demands 
against  D.  Reeves,  Sr.,  was  a  promissory  note, 
purporting  to  have  been  given  by  him  to  the 
lessor  of  the  plaintiff,  for  $550,  bearing  date 
Aug.  6,  1817.  D.  Reeves,  Jr.,  alleged  that 
some  of  the  demands  were  unfounded  and 
others  paid ;  and  amongst  those  alleged  to  be 
paid,  was  the  note  for  $550.  The  parties, 
Apr.  8,  1823,  submitted  their  differences  to  ar- 
bitration, and  entered  into  bonds,  by  which 
they  submitted  all  manner  of  accounts,  bills, 
bonds,  specialties,  notes,  quarrels,  controver- 
sies, damages  and  demands  whatsoever,  to  the 
arbitrament  of  the  persons  chosen  to  decide  be- 
tween them.  The  arbitrators  on  the  same  day 
awarded  that  D.  Reeves,  Jr.,  should  pay  unto 
the  lessor  of  the  plaintiff  $650,  on  the  8th  June, 
then  next,  and  that  the  parties  should  mutual- 
ly execute  to  each  other  a  general  release  of  all 
controversies,  debts,  dues  and  demands  what- 
soever. One  of  the  arbitrators  testified,  that 
the  arbitrators  rejected  all  the  demands  of  the 
39O*]  *lcssor  of  the  plaintiff,  except  the  note 
above  mentioned,  which  they  allowed,  and 
which  was  the  foundation  of  the  award,  and 
the  only  ground  on  which  the  arbitrators  pro- 
ceeded; that  the  lessor  of  the  plaintiff  did  not, 
before  them,  set  up  any  claim  to  the  premises 
in  question,  as  one  of  the  heirs  at  law  of  D. 
Reeves,  Sr. ,  nor  was  the  title  to  the  premises 
as  between  the  brothers,  or  in  any  other  way, 
then  drawn  in  question,  or  passed  upon  by  the 
arbitrators.  The  note  given  by  D.  Reeves,  Sr. , 
was  produced  in  evidence,  as  also  the  award 
of  the  arbitrators,  although  objected  to  as  in- 
admissible against  the  defendant,  he  not  being 
a  party  to  the  submission.  It  further  appeared, 
that  in  pursuance  of  the  award,  the  lessor  of 
the  plaintiff,  Apr.  9,  1823,  executed  a  release 
to  D.  Reeves,  Jr.,  of  all  claims,  demands  and 
dues ;  that  he  brought  an  action  against  D. 
Reeves,  Jr., on  the  award,  and  recovered  judg- 
ment against  him  by  default,  in  Feb.  1824. 
There  was  no  proof  that  this  judgment  had 
since  been  paid. 

On  this  evidence,  the  plaintiff  insisted,  that 
the  neglect  of  D.  Reeves,  Jr.,  to  satisfy  the  de- 
mand due  to  the  lessor,  of  the  plaintiff,  was  a 
breach  of  the  condition  contained  in  the  deed 
from  D.  Reeves,  Sr.,  and  a  forfeiture  of  the 
estate  thereby  granted  and,  consequently,  the 
heirs  of  D.  R"eeves,  Sr. ,  had  a  right  to  re-enter 
on  the  premises.  The  defendant  contended 
that  the  estate  was  not  forfeited,  1.  Because 
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there  was  not  sufficient  evidence  of  the  exist- 
ence of  a  debt  due  from  D.  Reeves,  Sr.,  to  the 
lessor  of  the  plaintiff  ;  2.  Because  it  had  not 
been  shown,  that  D.  Reeves,  Sr.,  had  been  put 
to  any  trouble  or  charge  on  account  of  that 
debt ;  3.  That  if  there  was  a  breach  of  the  con- 
dition, it  had  been  waived  by  the  submission 
to  arbitration,  and  by  the  proceeding  against 
D.  Reeves,  Jr.,  personally,  on  the  award;  and 
4.  That  the  release  executed  by  D.  Reeves,  Jr., 
was  a  bar  to  this  action.  A  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  this 
court. 

Mr.  D.  Robert,  for  plaintiff.  The  only  ques- 
tion relative  to  the  breach  of  the  condition,  is, 
whether  the  neglect  of  payment  *relied  [*391 
on  to  produce  a  forfeiture  of  the  estate,  ought 
not  to  have  happened  in  the  lifetime  of  the 
grantor,  and  he  subjected  to  costs,  trouble  or 
expense.  On  the  part  of  the  plaintiff,  it  is  con- 
tended that  a  neglect  to  pay  the  debts  of  the 
testator  produces  the  forfeiture,  whether  such 
neglect  was  during  the  lifetime  of  the  grantor 
or  since  his  death.  The  grantor  intended  his 
debts  should  be  paid.  It  was  one  of  the  prin- 
cipal objects  of  the  grant,  and  so  stated  in  the 
conveyance.  The  right  of  re-entry  is  given  by 
the  condition,  on  the  happening  of  all,  or  any, 
or  either  of  the  cases  specified  in  the  convey- 
ance, to  wit :  the  failure  to  pay  the  debts,  &c., 
&c.,  The  only  possible  ground  for  questioning 
this  intention,  is  the  use  of  the  copulative  con- 
junction "and,"  instead  of  the  disjunctive 
"or  ;"  from  which  it  may  be  argued,  that  it 
was  not  intended  that  the  estate  should  revert, 
unless  the  grantor  was  put  to  costs,  in  conse- 
quence of  the  neglect  of  the  grantee  to  pay 
the  debts.  But  the  court  will  not  support  this 
construction,  as  it  would  be  inconsistent  with 
the  general  tenor  and  scope  of  the  instrument, 
and  defeat  the  obvious  and  declared  intention 
of  the  grantor.  6  Johns.,  54. 

The  indebtedness  of  the  grantor  was  fully 
and  conclusively  shown.  The  note  was  pro- 
duced on  the  trial.  The  liability  of  the  grantee 
to  pay  the  amount  was  settled  by  the  award  of 
the  arbitrators,  whilst  the  title  remained  in  the 
grantee,  and  before  he  transferred  the  posses- 
sion. The  decision  of  the  arbitrators  is  con- 
clusive, and  binding  upon  the  defendant,  who 
derived  his  title  from  the  grantee.  1  Stark.  Ev., 
part  2,  pp.  192,  194.  The  submission  and 
award  are  equivalent  to  an  admission  of  the 
existence  of  the  debt,  and  being  made  by  a 
party  in  possession,  is  binding  upon  the  de- 
fendant claiming  under  him.  4  Johns.,  230. 

Neither  the  submission,  nor  the  suit  on  the 
award,  destroyed  the  plaintiff's  right  of  entry. 
There  was  no  breach  of  the  condition,  until  the 
debt  was  ascertained,  and  the  time  of  payment 
directed  by  the  award  had  expired.  The  debt 
was  not  ascertained  until  the  date  of  the  award, 
which  was  Apr.  8,  1823,  and  the  time  of  pay- 
ment was  June  8.  The  submission,  therefore, 
being  antecedent  to  the  breach  of  the  condi- 
tion, *could  not  affect  the  right  of  en-  [*392 
try,  otherwise  than  as  furnishing  evidence  of 
that  right.  The  suit  on  the  award,  was  an  at- 
tempt to  collect  the  amount  adjudged  ;  but 
failing  in  obtaining  satisfaction,  the  lessor  of 
the  plaintiff  had  a  right  to  pursue  his  remedy 
by  this  action. 

Mr.  8.  B.  Strong,  for  defendant.  A  forfeit- 
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ure  could  not  accrue,  unless  there  was  not  only 
a  neglect  to  pay  a  debt  of  the  grantor,  but  he 
subjected  to  costs,  trouble  or  expense  in  conse- 
quence. The  debt,  in  this  case,  was  not  de- 
manded until  after  the  decease  of  the  grantor  ; 
of  course,  the  latter  event  could  not  happen. 
It  is  not  denied,  on  the  other  side,  that,  ac- 
cording to  the  grammatical  construction  of  the 
condition,  the  event  of  costs,  trouble  or  ex- 
pense, must  happen  to  create  a  forfeiture. 
Why,  then,  should  it  not  prevail  ?  Courts  for- 
merly were  very  strict  in  adhering  to  the  lit- 
eral construction  of  deeds.  2Vern.,388;  28tr., 
1175  ;  3  Atk.,  193  ;  1  Wils.,  140  ;  3  T.  R.,  470. 
Recently  they  have  departed  from  this  strict- 
ness, but  they  have  done  so  in  cases  arising  on 
wills  ;  and  this  court,  in  6  Johns.,  58,  are  cau- 
tious in  confining  the  rule  to  wills.  In  the  con- 
struction of  deeds,  courts  adhere  more,  closely 
to  the  grammatical  meaning  of  words,  espe- 
cially when  the  words  may  create  a  forfeiture 
of  the  estate.  Restrictions  on  the  title  to  real 
estate  are  generally  odious  in  the  law,  and 
ought  not  to  be  favored.  Shep.  Touch.,  133  ; 
4  Leon.,  241  ;  Co.  Litt.,  219  b  ;  Litt.,  128.  In 
no  instance  has  one  word  been  substituted  for 
another,  unless  a  strict  grammatical  construc- 
tion would  counteract  the  clear  and  manifest 
intention  of  the  parties,  or  cause  injustice.  A 
right  of  re-entry  was  not  necessary  to  be  re- 
served in  this  case,  to  secure  the  payment  of 
•debts,  though  it  might  be  proper  for  the  pro- 
tection of  the  grantor.  The  conveyance  to  the 
grantee,  for  the  considerations  specified,  did 
not  destroy  the  lien  of  creditors  upon  the  land. 
The  whole  scope  of  the  condition  shows  that  it 
was  only  for  his  own  comfort  and  protection 
that  the  grantor  provided.  The  right  of  entry 
is  reserved  to  himself,  not  to  his  heirs — he  is  to 
repossess  and  enjoy  as  in  his  former  estate. 
The  grantor  may  well  have  intended  that  his 
grantee  should  pay  his  debts  without  subject- 
393*]  ing  *him  to  a  forfeiture  for  non-pay- 
ment, unless  he  himself  was  damnified.  Again; 
the  construction  the  defendant  contends  for 
•can  injure  no  one.  It  could  not  injure  the 
.grantor  ;  for  the  moment  he  was  put  to  costs, 
trouble  or  expense,  the  estate  was  forfeited — 
nor  his  heirs  ;  for  if  they  did  not  inherit  prop- 
erty from  their  father,  they  were  not  liable  to 
his  debts  ;  and  if  they  did,  and  were  compelled 
to  pay  debts  of  their  ancestor,  they  were  enti- 
tled to  claim  substitution  in  the  place  of  the 
•creditors — nor  creditors  :  for  by  accepting  the 
conveyance,  the  grantor  is  liable  to  them,  either 
at  law  or  in  equity.  What,  then,  could  be  the 
inducement  to  provide  for  the  forfeiture  of  the 
•estate,  simply  for  the  neglect  in  paying  debts, 
when  such  provision  was  not  necessary  for  the 
protection  of  the  grantor,  his  heirs,  or  his 
creditors  ?  According  to  the  construction  con- 
tended for  on  the  other  side,  the  grantee  would 
not  have  had  the  power  to  alien  the  land,  after 
the  decease  of  the  grantor  ;  for  if,  at  any  time 
subsequent  to  the  purchase,  a  debt  of  the 
.grantor  should  be  demanded  of  the  grantee, 
and  he  should  neglect  to  pay  the  same,  the  es- 
tate of  the  purchaser  would  be  forfeited,  though 
the  debt  might  be  of  the  most  trifling  amount, 
and  the  purchaser  totally  ignorant  of  the  trans- 
action. 

The  evidence  adduced  was  insufficient  to 
.show  a  subsisting  debt.  The  production  of  the 
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note,  as  between  maker  and  payee,  would,  un- 
doubtedly, be  sufficient ;  but  not  so  in  this 
case — the  grantee  was  bound  to  pay  the  debts 
of  the  grantor  ;  but  it  was  incumbent  on  the 
creditor  to  show  that  this  was  a  debt,  by  show- 
ing the  consideration.  Nor  was  the  award  evi- 
dence of  indebtedness  against  the  defendant — 
a  judgment  of  a  court  of  record  would  have 
been,  but  the  defendant  WBS  not  a  party  to  the 
submission  and,  therefore,  not  bound  by  it. 

The  lessor  of  the  plaintiff,  by  accepting  the 
sealed  award  of  the  arbitrators,  extinguished 
the  simple  contract  debt ;  2  Johns.  Cas.,  185  ; 
6  Co. ,  44 1 ;  Yelv. ,  38  ;  the  release  extinguished 
the  original  demand  against  the  grantor  ;  and 
the  sum  due  on  the  award  was  the  individual 
debt  of  the  grantee,  which  was  sought  to  be 
enforced  against  him  by  action. 

*By  the  Court,  WOODWORTH,  J.  It  [*394 
appears  to  me  that  the  material  question  to  be 
considered  in  this  case  is,  whether,  in  order  to 
constitute  a  forfeiture,  there  must  be  both  a 
refusal  to  pay  the  debts,  and  proof  that  the 
grantor  was  put  to  costs,  trouble  or  expense. 
The  remaining  questions  are  not  attended  with 
difficulty.  In  the  first  place,  here  was  a  debt 
claimed  to  be  due  from  the  grantor,  which  was 
disputed  and  payment  refused.  It  cannot  be 
the  fair  construction  of  the  covenant,  to  deny 
the  right  of  questioning  the  justice  of  the  de- 
mand ;  consequently,  the  grantee  had  a  right 
to  insist  that  the  demand  be  established.  The 
parties  selected  the  forum,  and  submitted  to 
arbitrators.  They  adjudged  the  note  to  be  a 
valid  existing  demand,  to  the  amount  of  $650. 
After  this  was  done,  the  grantee,  according  to 
the  plain  intent  of  the  covenant,  ought  to  have 
paid  ;  for  it  was  no  longer  competent  to  deny 
the  validity  of  the  debt.  It  was  not  pretended 
that  payment  was  then  or  at  any  subsequent 
period  made.  If  this  had  been  relied  on,  it  was 
the  duty  of  the  grantee  or  those  who  repre- 
sented him  to  have  established  the  fact,  but 
they  have  not  done  so.  Here,  then,  so  far  as 
depended  on  a  refusal  or  neglect  to  pay,  the 
condition  was  broken.  The  lessor  had,  then, 
his  election,  either  to  insist  on  a  forfeiture 
(provided  non-payment  merely  was  a  sufficient 
ground)  or  to  waive  that  remedy  until  an  at- 
tempt was  made  to  compel  payment  against  the 
grantee  by  process  of  law,  founded  on  the 
award.  The  latter  was  elected,  and  judgment 
recovered.  No  execution  appears  to  have  been 
issued.  Why  there  were  no  further  proceedings 
after  judgment,  is  not  stated — nor  is  it  mate- 
rial, for  the  neglect  or  refusal  to  pay,  which 
existed  at  the  time  the  award  was  made,  con- 
tinued when  the  judgment  was  rendered.  The 
lessor,  then,  elected  to  pursue  the  other  rem- 
edy, which  is  the  present  action.  The  grantee 
of  the  father  having  conveyed  to  the  defend- 
ant, the  suit  is,  necessarily,  against  him.  If 
enough  has  been  shown  to  entitle  the  lessor  to 
recover,  had  the  first  grantee  continued  in  pos- 
session, it  is  sufficient  as  against  the  defend- 
ant. He  succeeded  to  the  rights  of  his  grantor, 
and  no  more.  He  represents  him  and,  for  the 
purpose  of  this  suit,  stands  in  his  place.  In 
law,  there  is  a  privity  of  estate  between  them  ; 
*and  if  there  has  been  a  forfeiture,  it  [*395 
cannot  be  defeated  by  a  transmission  of  the 
title  from  one  to  the  other.  This  was  an  estate 
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upon  condition.  It  cannot  be  urged  that  it  is 
even  a  hard  case  against  the  defendant,  for  he 
purchased  with  full  knowledge  of  the  condi- 
tion ;  or,  if  not,  it  behooved  him  to  inquire 
and  examine  the  title  before  he  purchased. 
Neither  is  there  any  doubt,  that  on  a  covenant 
for  the  grantor  to  enter  for  condition  broken, 
his  heir,  after  the  death  of  his  ancestor,  may 
avail  himself  of  the  covenant,  although  not  ex- 
pressly named.  The  doctrine  is  laid  down  in 
Cruise,  tit.  Estate,  Cond.,  ch.  1,  sec.  17  ;  Ba- 
con, tit.  Cond.,  E. 

Having  thus  disposed  of  the  minor  ques- 
tions, I  will  briefly  consider  the  legal  effect 
and  operation  of  the  covenant  inserted  in  the 
deed.  It  will  be  perceived,  that  according  to 
the  view  taken,  there  has  been  a  neglect  or  re- 
fusal to  pay  and,  consequently,  the  question  is 
narrowed  down  to  this:  whether  it  was  also 
necessary  to  have  shown  the  further  fact,  that 
the  grantor  had  been  put  to  costs,  trouble  or 
expense.  If  this  be  indispensable  there  has 
been  no  forfeiture;  for  it  is  not  alleged  that  a 
demand  of  any  kind  was  ever  made  on  the 
father.  In  courts  of  law,  it  is  a  well  settled 
rule  in  the  construction  of  covenants  of  this 
description,  to  lean  against  that  interpretation 
which  creates  a  forfeiture,  if  admissible  from 
the  words  of  the  instrument.  To  give  effect  to 
this  rule,  the  whole  instrument  must  be  con- 
sidered, as  well  as  the  particular  clause  relied 
on.  On  looking  at  the  deed,  it  is  evident  the 
grantor  intended  that  the  grantee  should  hold 
the  estate,  if  he  paid  the  debts  and  supported 
the  grantor  in  the  manner  stipulated.  On  the 
supposition  that  the  word  "  and  "  is  to  be  un- 
derstood as  a  copulative,  and  not  a  disjunctive, 
then  it  follows,  that  in  addition  to  the  neglect 
or  refusal  to  pay,  the  grantor  must  have  been 
put  to  costs,  trouble  and  expense.  This  part 
of  the  condition  was  probably  inserted  to 
guard  against  the  anxiety  and  vexation  that  a 
law  suit  might  occasion  to  a  person  enfeebled 
by  age  and  infirmities.  If  it  be  so,  this  part 
seems  to  apply  to  the  grantor  personally,  and 
for  his  protection  merely  and,  therefore,  ceased 
to  operate  after  his  death.  His  representatives 
396*]  do  not  appear  to  be  within  *its  provis- 
ions— that  is,  it  cannot  be  construed  so  as  to 
require  that  they,  also,  should  be  put  to  costs, 
before  the  question  of  forfeiture  can  arise.  If, 
then,  after  the  death  of  the  grantor,  this  clause 
no  longer  formed  a  part  of  the  condition,  what 
is  its  effect  as  to  the  residue  ?  Is  the  residue 
of  the  condition  of  no  avail, so  that  the  grantee 
holds  the  estate  absolutely,  and  nothing  re- 
mains but  a  covenant  to  pay  the  debts  ?  This 
interpretation  would  annul,  what,  to  say  the 
least,  was  declared  to  be  a  part  of  the  condi- 
tion upon  which  the  estate  was  to  depend.  I 
incline  to  the  opinion,  that  in  order  to  give  ef- 
fect to  the  whole,  the  construction  is  this — 
that  to  create  a  forfeiture  during  the  lifejof  the 
grantor,  two  contingencies  must  happen:  1. 
There  must  be  a  neglect  or  refusal  to  pay;  and, 
2.  The  grantor  must  be  put  to  costs.  AJter  the 
death  of  the  grantor,  the  latter  event  becom- 
ing impossible,  the  former  condition  alone  re- 
mained and,  consequently,  on  its  being  shown 
that  the  grantee  neglected,  or  refused  to  pay, 
the  heirs  of  the  grantor  were  entitled  to  enter. 
During  the  life  of  the  grantor,  it  will  be  admit- 
ted that  one  of  the  contingencies  singly  would 
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give  no  right  of  action;  both  must  concur. 
From  this  view  of  the  subject  it  follows,  that 
as  the  condition  guards  against  costs,  and  at 
the  death  of  the  grantor  the  other  only  re- 
mained in  force,  and  there  being  a  breach  as  to 
that,  the  plaintiff  is  entitled  to  recover. 

But  if  I  am  in  error  as  to  the  construction 
given,  then  the  question  arises,  whether  the 
word  "  and  "  is  not  used  in  the  sense  of  "  or," 
thus  putting  the  forfeiture  on  either  of  these 
grounds,  viz. :  refusal  to  pay,  or  being  put  to 
costs,  or  in  not  affording  a  maintenance.  It  is 
well  settled  at  the  present  day,  although  for  a 
long  time  a  vexata  questio  in  England,  that  the 
grammatical  sense  is  not  to  be  adhered  to, 
either  in  a  will  or  deed,  where  a  contrary  in- 
tent is  apparent.  The  case  of  Jackson  v.  Blan- 
sham,  6  Johns.,  54,  where  the  authorities  are 
reviewed,  seems  to  be  decisive  on  this  point. 
The  case  arose  on  a  will,  but  the  authorities 
cited  show  that  the  principle  applies  equally  to 
deeds.  In  Wright  v.  Kemp,  3  T.  R.,  470,  the 
question  came  up  on  a  surrender  of  copyhold 
premises.  Ld.  Kenyon  observed,  that  in  deeds, 
*certain  legal  phrases  must  be  used,  [*397 
to  create  certain  estates,  but  beyond  that  he 
would  say  with  Ld.  Hardwicke,  that  there  is 
no  magic  in  particular  words,  further  than  as 
they  show  the  intention  of  the  parties.  Ash- 
urst,  J.,  says:  "  We  must  collect  the  intention 
of  the  parties  in  deeds,  as  well  as  in  wills,  to 
give  effect  to  which,  the  word  '  or '  may  in 
both  cases  be  equally  construed  into  'and.'" 
There  being,  then,  no  doubt  that  the  word 
"and"  is  not  confined  to  the  grammatical 
sense,  but  may  be  read  as  "  or,"  so  as  to  put 
the  right  of  entry  in  the  disjunctive,  it  only  re- 
mains to  consider  whether  the  plain  intent  of 
the  grantor  was  not  that  it  should  be  so  con- 
sidered. I  think  this  is  manifest  from  the 
whole  instrument.  The  recital  shows  the  mov- 
ing cause,  that  the  debts  should  be  honestly 
paid,  and  the  grantor  maintained.  To  enable 
the  grantee  to  do  this,  the  grantor  parts  with 
his  whole  estate,  upon  condition;  or,  in  other 
words,  he  was  willing  the  grantee  should  en- 
joy, provided  he  would  pay  the  debts  and 
maintain  him.  Is  it  not  evident  that  the  grant- 
or intended  to  secure  this  object  with  absolute 
certainty  ?  And  if  so,  that  intent  might  be  de- 
feated by  following  the  grammatical  sense. 
Suppose  a  creditor,  holding  a  promissory  note 
against  the  grantor,  given  five  years  before  the 
execution  or  the  deed;  he  reposes  in  confidence 
until  after  six  years  bad  elapsed,  and  then  calls 
on  the  grantor,  who,  on  request,  refuses  to  pay. 
The  creditor  concludes  not  to  prosecute,  and 
his  debt  remains  indefinitely  unpaid.  Accord- 
ing to  the  doctrine  contended  for,  here  would 
be  no  forfeiture,  and  yet  it  cannot  be  doubted 
that  it  never  was  the  intention,  in  such  a  case, 
that  the  grantor  should  not  be  at  liberty  to  en- 
ter for  condition  broken.  Suppose,  further, 
that  there  were  a  number  of  debts  known  to 
the  grantee,  and  admitted  as  valid;  they  apply 
for  payment;  it  is  refused,  and  yet  they  omit 
to  prosecute  for  years;  did  the  grantor  im- 
agine that,  in  such  an  event,  there  would  be 
no  forfeiture  ?  If  so,  provided  there  were  no 
costs  incurred,  he  would  be  obliged  to  see  his 
creditors  unpaid,  and  yet  without  the  power  to 
resume  his  estate;  and  that,  too,  notwithstand- 
ing the  consideration  was  expressly  that  the 
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grantee  should  pay.  Not  satisfied  to  rely  on 
398*]  a  covenant  of  the  grantee  *to  pay,  he 
proceeds  to  convey  the  estate  upon  condition. 
It  cannot  reasonably  be  supposed  that  this 
primary  object  was  intended  to  be  impaired, 
by  annexing  the  unimportant  fact  that  costs 
must  also  accrue,  but  rather,  that  so  particular 
and  jealous  was  he  to  insure  speedy  justice  to 
his  creditors,  and  save  himself  from  all  dis- 
quietude on  the  subject,  he  adds  a  further  con- 
dition, that  no  costs  or  expense  be  made. 
This,  I  understand,  on  a  fair  construction  of 
the  deed,  to  be  of  itself  sufficient  and,  conse- 
quently, subjecting  the  estate  to  forfeiture,  on 
the  breach  of  either  condition. 

In  this  view  of  the  subject,  tlie  plaintiff  is  en- 
titled to  judgment. 

Cited  in— 7  Wend.,  289  ;  23  Wend.,  205 ;  11  N.  Y., 
323;  41  N.  Y.,  223:  22  Hun,  193;  12  Barb..  462;  20 
Barb..  463  ;  32  Barb..  385 ;  51  Barb.,  646 ;  53  Barb.,410; 
35  How.  Pr.,  196 ;  2  Sweeny,  744 ;  39  Super.,  328 ;  42 
Super.,  278 ;  36  Wis.,  486 :  53  Mo.,  412 ;  35  Am.  Dec., 
555. 


LlTTLEFIELD,  Sheriff  of  Erie, 

ads. 
BROWN. 

Action  of  Debt  against  Sheriff  for  an  Escape — 
Defense — Voluntary  Escape — Return — Plaint- 
iff's Remedies — Interest. 

In  case  of  a  voluntary  escape,  although  the  pris- 
oner return  before  suit  brought,  the  escape  is  not 
ipso  facto  purged  as  in  the  case  of  a  negligent  es- 
cape, but  the  plaintiff  may  prosecute  for  it;  he  may, 
however,  affirm  the  defendant  in  prison  at  his  suit, 
but  such  affirmation  will  not  be  presumed ;  it  re- 
quires some  positive  act— either  new  process  or  no- 
tice that  the  prisoner  is  received  again  as  a  prisoner 
at  the  plaintiff's  suit. 

Where  there  is  a  voluntary  escape  of  a  defendant 
in  execution,  and  a  subsequent  recaption  or  return 
without  the  authority  of  the  plaintiff,  the  defend- 
ant is  not  a  prisoner  at  the  suit  of  the  plaintiff, 
though  he  were  locked  up  every  night ;  and  not  be- 
ing such  prisoner,  there  can  be  no  escape. 

A  suit  against  the  sheriff  for  an  escape,  is  an  elec- 
tion on  the  part  of  the  plaintiff  to  consider  the  pris- 
oner out  of  custody ;  it  is  the  determination  of  the 
election  of  the  plaintiff  to  look  to  the  sheriff,  and  of 
course  not  to  look  to  the  defendant ;  and  during  the 
pendency  of  the  suit,  the  debtor  may  depart  from 
the  jail  with  impunity. 

If  the  plaintiff  fails  in  his  suit,  he  has  no  further 
remedy  against  the  sheriff.but  must  pursue  his  rem- 
edy against  the  original  debtor.  In  an  action  of  debt 
against  a  sheriff,  for  the  escape  of  a  prisoner  in  ex- 
ecution, the  plaintiff  is  not  entitled  to  recover  in- 
terest on  the  debt  or  damages  for  which  the  prison- 
er was  committed. 

Citations— 1  R.  L.,  425,  sec.  9 ;  2  Johns.,  454 ;  14 
Johns.,  255 ;  2  Johns.  Cas.,  3 ;  2  Wils.,  295 ;  15  Johns., 
258 ;  4  Johns.,  469 ;  13  Johns.,  122 ;  8  Johns.,  366. 

THIS  was  an  action  of  debt,  against  the  de- 
fendant, sheriff  of  Erie,  for  the  escape  of 
a  prisoner  from  execution.  The  plaintiff, 
Brown,  in  Aug.,  1819,  obtained  a  judgment  in 
the  C.  P.  of  Erie,  against  one  Hopkins,  on 
which  a  ca.  sa.  issued,  returnable  in  Nov., 1823, 
by  virtue  whereof,  Hopkins  was  arrested;  and 
it  would  seem  the  deputy  who  arrested  him 
suffered  a  voluntary  escape,  previous  to  the 
return  of  theea.  sa.,  but  committed  the  defend- 
ant to  the  liberties  of  the  jail  at  the  return  of 
the  execution.  In  Oct.,  1823,  the  plaintiff 
commenced  a  suit  against  the  sheriff  for  the 
escape  of  the  defendant,  which  was  put  at  is- 
sue and  noticed  for  trial.  In  the  winter  of 
1824,  Hopkins  having  remained  in  custody 
WEND.  1. 


since  his  commitment,  discovered  a  defect  in 
the  teste  of  the  ca.  sa.,  and  supposing  it  rend- 
ered *the  execution  void,  left  the  limits  [*399 
of  the  jail,  and  remained  absent.  June  12, 1824, 
this  suit  was  commenced  for  the  last  escape. 
The  plaintiff  neglected  to  try  the  suit  com- 
menced in  Oct.,  1823,  for  the  voluntary  escape, 
and  judgment  as  in  case  of  nonsuit  for  not 
bringing  the  same  to  trial,  was  obtained  against 
him  in  Aug.,  1825.  The  escape  of  Hopkins  in 
the  winter  of  1824,  and  his  continuance  off  of 
the  limits  until  June,  were  proved.  The  de- 
fendant's counsel  insisted  that  the  plaintiff  was. 
not  entitled  to  recover;  that  having  commenced 
a  suit  for  the  voluntary  escape  of  Hopkins, 
previous  to  his  commitment  to  prison,  he  had 
elected  to  consider  him  not  in  custody;  and  not 
having  affirmed  his  subsequent  imprisonment, 
he  was  not  now  at  liberty  to  say  that  he  was 
legally  in  custody  at  his  suit  at  the  time  of  the 
alleged  escape,  in  the  winter  of  1824,  for  which 
this  action  was  brought.  The  presiding  judge 
overruled  the  objection,  and  directed  the  jury 
to  find  for  the  plaintiff  the  amount  of  the  judg- 
ment obtained  against  Hopkins,  with  the  in- 
terest of  the  same  from  the  time  of  its  rendi- 
tion to  the  commencement  of  this  suit.  The 
jury  found  accordingly.  Exceptions  were 
taken  to  the  opinion  of  the  judge  and  direction 
to  the  jury,  and  a  motion  is  now  made  for  a 
new  trial. 

Mr.  J.  A.  Spencer,  for  the  defendant.  In  an 
action  of  debt  against  a  sheriff  for  the  escape 
of  a  prisoner  in  execution,  he  is  answerable 
only  for  the  debt  and  damages  for  which  such 
person  was  committed.  1  R.  L.,425;  2  Johns., 
454;  14  Johns.,  552.  2  T.  R.,  126.  The  judge, 
therefore,  erred  in  directing  the  jury  to  allow 
interest. 

By  the  suit  against  the  sheriff  for  the  volun- 
tary escape,  the  plaintiff  elected  to  affirm  the 
defendant  in  the  execution  out  of  custody,  and 
he  could  not  subsequently  allege  that  he  was  in 
custody,  and  complain  of  a  subsequent  escape. 
The  right  to  recover  against  the  sheriff,  is  a 
strictly  legal  right;  if  the  plaintiff  has  once 
made  his  election,  and  sued  the  sheriff,  it  is  con- 
clusive. See  4  Johns.,  469.  The  first  escape 
was  voluntary;  the  sheriff  had  no  right  to  re- 
take the  defendant  in  the  execution,  and  a  bond 
for  the  liberties  given  on  such  recaption  would 
have  been  void.  15  Johns.,  256.  *When  [*4OO 
a  voluntary  escape  comes  to  the  knowledge  of 
a  plaintiff,  and  the  defendant  is  subsequently 
committed,  the  plaintiff  is  bound  to  make  his 
election,  whether  he  will  consider  the  defend- 
ant in  custody  or  not.  In  this  case,  he  elected 
to  consider  him  out  of  custody  by  suing  the 
sheriff,  and  the  commencement  of  the  suit  was 
the  determination  of  his  election.  13  Johns., 
121.  He  could  not  subsequently  require  the 
sheriff  to  keep  the  defendant  in  custody,  nor 
hold  him  answerable  for  his  remaining  a  true 
and  faithful  prisoner.  He  was  not  entitled  to 
this  double  remedy.  He  might  sue  the  sheriff 
for  the  escape,  and  issue  an  execution  against 
the  property  of  the  defendant,  8  Johns.,  361, 
but  he  could  not  sue  the  sheriff  and  proceed 
against  the  body  of  the  defendant;  if  he  issues 
a  new  ca.  sa.  the  remedy  against  the  sheriff  is 
gone.  2  Wils.,  295.  Without  directions  from 
the  plaintiff  to  detain  the  defendant  in  custody 
on  his  commitment,  after  the  voluntary  escape, 
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the  sheriff  was  liable  to  an  action  for  false  im- 
prisonment. 

Mr.  G.  C.  Brontvn,  for  plaintiff.  The  plaint- 
iff is  entitled  to  interest.  When  the  decision 
was  made  in  Rawsonv.  Dole,  2  Johns..  454,that 
the  sheriff  was  not  liable  to  interest,  interest 
was  not  recoverable  on  judgments;  since  then, 
the  Legislature  have  authorized  its  collection. 
1  R.  L.,  506.  In  an  action  by  the  sheriff  on  a 
bond  for  the  limits,  the  measure  of  damages  to 
which  he  is  entitled,  is  the  amount  due  in  the 
original  action,  1  R.  L.,  480,  sec.  9;  and  if  the 
rule  in  2  Johns,  is  still  to  prevail,  the  sheriff 
will  make  a  handsome  speculation  where  the 
sum  for  which  the  defendant  is  committed 
happens  to  be  of  considerable  amount.  The 
rule  in  2  T.  R.  is  general,  and  applies  to  the 
existing  law  in  relation  to  interest,  giving  the 
same  remedy  against  the  sheriff  which  the  sher- 
iff has  against  the  debtor. 

There  is  no  evidence  that  there  was  an  escape 
previous  to  that  for  which  the  action  was 
brought;  but  if  there  was  such  escape,  it  can- 
not be  permitted  to  a  sheriff  to  allege  his  own 
misconduct  as  an  answer  to  an  action;  to  be  al- 
lowed to  say,  I  heretofore  suffered  a  voluntary 
escape  and,  therefore,  you  cannot  maintain 
your  action.  Such  is  not  the  morality  of  the 
4O1*]  *common  Jaw.  If  the  plaintiff  is  es- 
topped by  his  former  suit  from  alleging  that 
the  defendant  in  the  execution  was  in  custody 
at  the  time  of  the  escape  alleged  in  the  decla- 
ration in  this  suit,  the  defendant  is  equally  es- 
topped by  his  defense  in  that  suit,  in  which  he 
•denied  the  escape.  The  principle  of  election, 
as  applicable  to  these  cases  is,  that  after  a  judg- 
ment obtained  in  a  suit  for  an  escape,  by  which 
it  is  found  that  there  has  been  an  escape,  the 
plaintiff  shall  not  be  permitted  to  say  that  a 
defendant  is  still  in  custody,  and  hold  the  sher- 
iff responsible  for  his  remaing  a  faithful  pris- 
oner; so  is  the  decision  in  Rawsonv.  Dole.  The 
case  in  15  Johns,  only  determines  that  a  sheriff 
will  not  be  protected  in  retaking  a  defendant 
after  a  voluntary  escape,  unless  the  plaintiff 
gives  him  new  process.  The  substance  of  the 
defense  here  is,  that  a  sheriff  ought  not  to  be 
held  responsible,  because  a  former  action  was 
brought  against  him  for  an  escape,  although 
the  plaintiff  in  that  action  submitted  to  a  non- 
suit, from  a  conviction  that  it  could  not  be 
maintained. 

By  the  Court,  SAVAGE,  Ch.  J.  It  was  con- 
tended at  the  circuit  and  upon  the  argument  of 
this  case,  that  the  plaintiff  having  brought  a 
suit  for  the  voluntary  escape,  had  elected  to 
consider  Hopkins  out  of  custody;  and  having 
done  no  act  to  affirm  the  imprisonment  of  Hop- 
kins after  his  commitment  to  prison,  he  is  now 
at  liberty  to  consider  Hopkins  as  legally  in  cus- 
tody at  his  suit,  when  the  escape  took  place  for 
which  this  suit  is  prosecuted.  The  judge  at  the 
circuit  overruled  the  defense,  and  allowed  the 
plaintiff  to  recover  for  the  amount  indorsed  on 
the  ea.  sa.  and  interest  from  the  docketing  the 
judgment  to  the  commencement  of  this  suit. 

On  the  question  of  interest,  the  judge  erred. 
The  Statute,  1  R.  L.,  425,  sec.  9,  makes  the 
sheriff  answerable  for  the  debt  and  damages 
for  which  the  prisoner  was  committed.  This 
was  so  decided  in  Rawaon  v.  Dole,  2  Johns. , 
454,  and  in  Thomas  v.  Weed,  14  Johns.,  255, 
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where  it  is  stated  that  the  plaintiff  had  his  elec- 
tion to  bring  debt  upon  the  statute  and  recover 
what  the  statute  gives;  or  to  bring  case  at  com- 
mon law,  and  recover  the  true  amount  of  his 
damages,  whatever  they  may  be.  Had  case 
been  brought,  the  defendant  *might  [*4O2 
have  shown  circumstances  of  mitigation,  by 
reason  of  which  the  plaintiff  might,  perhaps, 
have  recovered  but  nominal  damages.  There 
is,  therefore,  no  hardship  in  the  case.  The 
statute  allowing  interest  on  judgments,  does 
not  affect  this  question.  The  same  question 
was  determined  by  this  court  in  the  cause  of 
Bridge  v.  King,  decided  in  1826.  But  a  new 
trial  is  not  necessary  to  give  redress  for  this 
error. 

It  becomes  necessary,  therefore,  to  examine 
the  principal  ground  of  defense.  Did  the  com- 
mencement of  the  suit  for  a  voluntary  escape 
of  Hopkins  determine  the  plaintiff's  election 
to  consider  him  out  of  custody?  If  so,  he  was 
not  a  prisoner  at  the  suit  of  the  plaintiff  at  the 
time  of  the  escape  for  which  this  suit  is  brought. 

The  ca.  sa.  upon  which  Hopkins  was  im- 
prisoned was  returnable  at  the  November  Term, 
1823,  of  the  C.  P.  The  writ  in  the  action  for 
the  voluntary  escape  was  returnable  at  the  Oc 
tober  Term,  1823,  of  this  court.  The  escape 
for  which  this  suit  is  brought  first  took  place 
in  the  winter  of  1824.  Between  a  voluntary 
and  a  negligent  escape  there  is  a  striking  dif- 
ference as  regards  the  rights  of  the  sheriff. 
His  liabilities  to  the  plaintiff  are  the  same  in 
both  cases.  There  is,  however,  a  difference 
as  to  the  remedy.  In  case  of  a  negligent  es- 
cape, if  the  prisoner  return  before  suit  brought, 
the  escape  is  purged,  and  he  is,  of  course,  a 
prisoner  again  at  the  suit  of  the  plaintiff.  But 
in  case  of  a  voluntary  escape,  although  the 
prisoner  return  before  suit  brought,  the  escape 
is  not,  ipso  facto,  purged  as  in  case  of  a  negli 
gent  escape,  but  the  plaintiff  may  prosecute 
for  it.  He  may,  however,  affirm  him  in  prison 
at  his  suit,  but  such  affirmation  will  not  be 
presumed.  It  requires  some  positive  act  — 
either  new  process  or  notice  that  the  prisoner 
is  received  again  as  a  prisoner  at  the  plaintiff's 
suit.  The  sheriff's  rights,  however,  in  relation 
to  the  prisoner,  are  very  different.  In  case  of 
a  negligent  escape,  the  sheriff  may  pursue  and 
retake  the  prisoner;  in  case  of  a  voluntary  es- 
cape, he  cannot  without  authority  from  the 
plaintiff  ;  yet,  it  seems,  in  case  of  a  voluntary 
return  of  the  prisoner,  the  sheriff  may  receive 
him  into  custody,  but  cannot  detain  him  with- 
out the  authority  or  assent  *of  the  [*4O3 
plaintiff.  These  principles,  if  I  mistake  not, 
are  found  established  by  the  decisions  of  this 
court.  The  case  of  Lansing  v.  Fleet,  2  Johns. 
Gas.,  3,  was  an  action  by  the  sheriff  against 
one  of  his  deputies  on  his  bond  of  indemnity, 
alleging  the  escape  of  one  Hicks.  Hicks  had 
been  first  arrested  by  another  deputy,  Merritt, 
who  voluntarily  suffered  him  to  go  at  large, 
after  having  been  in  custody  about  an  hour. 
Two  days  after  Merritt  arrested  Hicks  again, 
and  delivered  him  to  the  defendant,  who  re- 
ceived him,  and  from  whom  he  escaped.  On 
a  verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  this  court,  the  case  was  very  ably  dis- 
cussed by  Radcliff,  Kent  and  Benson,  JJ., 
who  differed  only  upon  the  question  of  what 
authority  from  the  plaintiff  was  necessary  to 
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Authorize  a  sheriff  to  detain  a  prisoner  who 
•submits  to  a  recaption  after  a  voluntary  es- 
cape;  Radcliff,  J.,  holding  that  the  prisoner 
must  be  considered  in  prison  at  the  suit  of  the 
plaintiff  of  course,  without  some  positive  act 
of  the  plaintiff,  determining  his  election  to 
proceed  against  the  sheriff — the  other  justices 
maintaining  that,  without  some  positive  au- 
thority from  the  plaintiff,  the  sheriff  cannot 
retake  or  detain  the  prisoner;  and  Kent,  /., 
-adopts  the  language  of  Ch.  J.  Wilmot,  2  Wils., 
295,  that  after  a  voluntary  escape  and  volun- 
tary return  without  authority  from  the  plaint- 
iff, he  is  not  a  prisoner  at  the  plaintiff's  suit, 
although  locked  up  every  night.  In  Thomp- 
son v.  Lockwood,  15  Johns.,  258,  Spencer,  /., 
says  that  ' '  the  case  of  Lansing  v.  Fleet  settles 
the  point  that  after  a  voluntary  escape  the 
sheriff  cannot  lawfully  retake  or  "detain  a  pris- 
oner, unless  the  plaintiff  in  the  execution  shall 
issue  a  new  process ;  nor  can  he  detain  on  the 
surrender  of  the  prisoner  himself,  unless  the 
plaintiff  in  the  execution  does  some  act  show- 
ing his  election  to  hold  him  on  the  old  proc- 
ess." There  is  but  one  exception,  which  is  the 
-case  of  transfer  from  an  old  to  a  new  sheriff. 
It  is  not  material  in  this  case,  to  consider  what 
act  on  the  part  of  the  plaintiff  is  sufficient, 
sifter  an  escape,  to  waive  the  remedy  against 
the  sheriff  and  affirm  the  debtor  in  custody,  as 
no  such  act  is  pretended.  According  to  the 
doctrine,  then,  in  the  case  of  Lansing  v.  Fleet, 
4O4*J  Hopkins,  on*the  supposition  that  there 
had  been  a  voluntary  escape  and  a  subsequent 
recaption  or  return  without  the  authority  of 
the  plaintiff,  was  not  a  prisoner  at  the  suit  of 
the  plaintiff  when  the  escape  took  place  which 
is  the  subject  of  this  suit,  nor  had  he  been  such 
prisoner  at  any  time  after  the  voluntary  es- 
cape. The  fact,  however,  of  such  voluntary 
escape  is  not  established  by  proof,  unless  the 
act  of  the  plaintiff  in  bringing  an  action  for 
such  escape  is  an  admission  on  his  part  that 
such  an  escape  had  taken  place,  and  that  he 
was  cognizant  of  the  fact. 

The  case  of  Rawson  v.  Turner,  4  Johns., 
469,  proves  that  when  a  new  sheriff  receives 
&  prisoner  from  his  predecessor,  he  is  bound 
to  detain  him,  notwithstanding  a  voluntary 
escape  in  the  time  of  his  predecessor.  And 
also  that  a  prosecution  and  judgment  for  such 
escape,  against  the  former  sheriff,  is  a  bar  to 
an  action  against  the  new  sheriff  for  a  subse- 
quent escape.  Van  Ness,  J.,  who  delivered 
the  opinion  of  the  court,  says:  "  He  (the  plaint- 
iff) ought  not  to  be  allowed  to  proceed  against 
the  sheriff  for  the  escape,  and  at  the  same  time 
hold  the  prisoner  in  execution."  In  this  case 
the  plaintiff  had  proceeded  to  judgment ;  of 
course  the  fact  of  the  voluntary  escape  had 
been  proved.  In  the  case  of  M'Elroy  v.  Man- 
•cius,  13  Johns.,  122,  the  court,  referring  to  the 
case  of  Rawson  v.  Turner,  considers  it  as  de- 
ciding that  the  bringing  a  suit  is  the  determi- 
nation- of  the  plaintiff's  election,  which  he  had, 
•either  to  consider  the  prisoner  out  of  custody 
or  in  execution.  The  case  of  a  new  sheriff 
receiving  a  prisoner  from  his  predecessor,  it 
has  been  observed,  is  an  exception  to  the  gen- 
eral rule  as  to  the  legality  of  his  detention 
after  a  voluntary  escape  without  authority 
from  the  plaintiff,  the  reasons  for  which  need 
riot  here  be  stated. 
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From  the  principles  established  in  the  latter 
case  it  follows  that  the  bringing  a  suit  against 
the  sheriff  is  an  election  on  the  part  of  the 
plaintiff  to  consider  Hopkins  out  of  custody. 
It  would  be  idle  for  a  plaintiff  to  prosecute  the 
sheriff  for  an  escape,  when  in  truth  no  escape 
had  happened ;  but  is  the  commencement  of 
such  a  suit  to  conclude  the  plaintiff  ?  The 
commencement  of  a  suit  seems  to  be  an  asser- 
tion by  *the  plaintiff  that  a  right  of  ac-  [*4O5 
tion  exists — that  an  escape  has  taken  place.  It 
is  also  the  determination  of  the  election  of  the 
plaintiff  to  look  to  the  sheriff  and,  of  course, 
not  to  pursue  the  original  defendant.  But 
suppose  the  plaintiff  had  gone  to  trial  in  the 
former  suit,  and  had  failed  in  proving  a  vol- 
untary escape,  the  fact  would  then  be  estab- 
lished that  no  such  escape  had  been  made ; 
could  he  then  maintain  this  action,  or  must  he 
again  charge  Hopkins  in  execution  ?  If  this 
suit  could  not  be  maintained,  it  would  follow 
that  when  a  suit  is  brought  for  an  escape  the 
plaintiff  affirms  his  debtor  out  of  prison :  and 
during  the  pendency  of  such  suit  the  debtor 
may  depart  from  the  jail  with  impunity.  If 
the  plaintiff  fails  in  his  suit,  he  has  no  further 
remedy  against  the  sheriff,  but  must  pursue 
his  remedy  against  the  original  debtor.  Where 
a  debtor  escapes  from  prison,  confined  on  exe- 
cution, the  plaintiff  may  prosecute  the  sheriff, 
and  at  the  same  time  take  execution  against 
the  property  of  the  original  debtor.  There  is 
no  inconsistency  in  the  two  remedies ;  and 
where  a  party  has  two  remedies,  he  may  pur- 
sue both,  though  he  can  have  but  one  satisfac- 
tion. 8  Johns.,  366.  But  in  the  case  cited  this 
court  said  that  in  Rawson  v.  Turner  the  elec- 
tion of  one  remedy  was  incompatible  with  the 
pursuit  of  the  other,  as  the  one  remedy  was 
upon  the  ground  that  the  other  had  ceased. 
During  the  pendency  of  an  action  for  an  es- 
cape the  plaintiff  may  take  the  property  but 
not  the  person  of  his  debtor.  If  he  cannot 
take  a  new  execution  against  the  person  of  his 
debtor,  and  legally  imprison  him  during  the 
pendency  of  an  action  for  a  previous  escape, 
it  would  follow  that  if  the  debtor  was  so  im- 
prisoned, and  escaped,  no  action  would  lie.  I 
am  of  opinion,  therefore,  that  by  prosecuting 
the  sheriff  for  a  voluntary  escape  the  plaintiff 
elected  to  consider  Hopkins  out  of  custody. 
That  suit  was  brought  before  the  return  of  the 
process  against  Hopkins.  The  imprisonment 
of  Hopkins,  therefore,  subsequent  to  the  com- 
mencement of  that  suit,  could  not  operate  in 
favor  of  the  plaintiff ;  nor  was  Hopkins,  in 
truth,  a  prisoner  at  the  suit  of  the  plaintiff, 
though,  in  the  language  of  Ch.  J.  Wilmot,  he 
were  locked  up  every  night ;  that  Hopkins  not 
being  *a  prisoner  at  the  suit  of  the  [*4O6 
plaintiff,  there  could  be  no  escape  ;  that  after 
a  prosecution  for  an  escape,  the  plaintiff  can- 
not retain  the  original  defendant  in  custody 
npon  the  same  process ;  and  if  he  fails  in  that 
suit,  he  must  recommit  his  debtor,  and  a  new 
escape  must  take  place  before  a  suit  can  be 
brought  against  the  sheriff. 

New  trial,  granted. 

Cited  in-7  Wend.,  456 ;  18  N.  Y.,  557 ;  46  N.  Y.,  357 ; 
15  Hun,  559 ;  19  How.  Pr.,  565 ;  6  Abb.  Pr.,  207  ;  11 
Abb.  Pr.,  227:  37  Ind.,  177;  40  N.  J.  L.,  375;  10  Am. 
Rep.,  87(37  Ind.,  175). 
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JACKSON,  ex  dem.  KELLOGG,  v.  VICKORY. 

Will*—  Proof  of  Witt  by  One  of  Subscribing  Wit- 
nesses—When Others  Should  be  Catted— Ac- 
knowledgment of  Deed —  What  a  Sufficient  Cer- 
tificate of— Location  of  a  Tract  of  Land — Ad- 
verse Possession. 

On  a  trial  at  law,  It  is  sufficient  to  produce  one 
of  the  subscribing  witnesses  to  a  will,  if  he  can 
prove  its  perfect  execution :  but  where  one  of  the 
witnesses  to  a  will  was  called  and  proved  the  signa- 
tures of  himself  and  the  two  other  subscribing  wit- 
nesses, and  stated  that  he  could  not  remember  par- 
ticularly whether  the  other  witnesses  subscribed 
their  names  as  such  in  the  presence  of  the  testator, 
but  presumed  they  all  did  so,  as  he  would  not  have 
subscribed  his  name  as  a  witness  unless  the  requis- 
ites of  the  law  had  been  complied  with.and  it  appear- 
ing that  the  two  other  subscribing  witnesess  were 
living  within  the  State,  it  was  held,  that  though 
such  evidence  would  have  been  sufficient,  if 
the  other  witnesses  had  been  dead,  to  authorize  a 
jury  to  believe  that  all  the  formalities  of  the  stat- 
ute had  been  complied  with,  yet,  in  this  case,  it  was 
not  sufficient;  it  was  resorting  to  secondary  evi- 
dence, when  that  of  a  higher  order  was  within  the 
reach  of  the  party;  the  other  witnesses  being  alive 
and  within  the  jurisdiction  of  the  court,  ought  to 
have  been  called. 

In  the  location  of  200  acres  "  to  be  taken  off  in  a 
convenient  compact  form,  from  the  southwest 
corner  of  the  patent,  &c.,"tne  south  and  west  lines 
of  the  patent  are  to  be  thelsouth  arid  west  bound- 
aries of  the  200  acres,  which  must  be  taken  in  a 
square,  unless  the  situation  of  the  land  would 
render  such  location  peculiarly  inconvenient. 

A  certificate  of  the  proof  of  a  deed  was  held  suffi- 
cient, entitling  a  party  to  read  it  in  evidence,  when 
the  officer  certified  that "  J.  D.,  one  of  the  subscrib- 
ing witness  appeared  before  him,  proved  to  his  sat- 
isfaction, by  the  oath  of  J.  K.  to  be  the  same  per- 
son," without  adding  that  J.  K.  was  known  to  him. 
What  shall  be  satisfactory  evidence  that,  the  per- 
son offering  himself  is  a  subscribing  witness,  is  left 
to  the  discretion  of  the  officer. 

Citations— 1  R.  L.,  369;  11  Johns.,  434;  1  Phil.  Ev., 
439,  440 ;  2  Com.,  530 ;  2  Str.,  1109 ;  Willes,  1;  19  Johns., 
386  ;  4  Cow.,  483 ;  5  Cow.,  221. 

THIS  was  an  action  of  ejectment,  tried  at  the 
Oswego  Circuit  in  June,  1827,  before  the 
Hon.  Nathan  Williams,  one  of  the  circuit 
judges.  Both  parties  deduced  their  title  from 
the  same  source  ;  and  the  main  question  in 
controversy  appears  to  be,  as  to  the  location 
of  200  acres,  claimed  by  the  defendant,  out  of 
a  large  tract  of  land,  conveyed  to  the  lessor  of 
the  plaintiff,  and  excepted  from  such  convey- 
ance. Various  questions  of  law,  however, 
arose  on  the  trial  of  the  cause,  which  are  pre- 
sented in  a  case  made — a  verdict  having  been 
taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  courk  The  tract  of  land,  in  which  the 
premises  are  situated,  was  originally  granted 
by  letters  patent,  to  Ezra  L'Hommedieu,  bear- 
ing date  Mar.  21, 1791,  described  as  beginning 
on  the  north  edge  of  the  Onondaga  River,  at 
4O7*]  the  southwest  *corner  of  another  tract, 
and  then  running  certain  courses  and  dis- 
tances, without  reference  to  any  monuments 
or  fixed  objects.comprpmising 2,200  acres.  The 
plaintiff  offered  in  evidence  a  deed  from  the 
patentee  to  Miles  Philips  and  Philips  Roe,  of 
the  whole  tract,  bearing  date  Dec .  29,  1792 ; 
the  execution  of  which  was  proved  by  one  of 
the  subscribing  witnesses.  Mar.  9,  1827,  before 
a  commissioner  for  the  acknowledgment  of 
deeds.  The  commissioner  certified  that  J.  D., 
one  of  the  subscribing  witnesses,  appeared  be- 
fore him,  proved  to  his  satisfaction  by  the  oath 
of  A.  K.  to  be  the  same  person  ;  ana  the  said 
J.  D.,  being  duly  sworn,  did  depose  and  say, 
that  he  subscribed  his  name  to  the  deed,  as  a 
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subscribing  witness  to  the  execution  thereof  ; 
and  that  the  same  was  executed  by  Ezra 
L'Hommedieu,  to.'him  known,  in  his  presence, 
as  the  act  and  deed  of  the  said  Ezra  L'Hom- 
medieu. The  counsel  for  the  defendant  ob- 
jected to  the  sufficiency  of  the  certificate  of 
proof,  because  the  commissioner  had  not  cer- 
tified that  he  knew  the  person  who  identified 
the  witness  who  proved  the  execution  of  the 
deed.  The  objection  was  overruled.  After 
producing  a  conveyance,  of  the  said  tract  from 
Philips  Roe  to  Timothy  Treadwell  Smith,  the 
plaintiff  offered  in  evidence  the  last  will  and 
testament  of  T.  T.  Smith,  bearing  date  May 
20,  1803,  by  which  he  devised  the  same  to  his 
brother  Elias  Smith.  The  will  was  witnessed 
by  Thomas  Van  Gasbeck,  Tennis  S.  Van  Vech- 
ten,  and  Jacob  TenBroeck,  one  of  whom  (viz.: 
Van  Gasbeck)  was  called,  who  testified  that  he 
signed  his  name  as  a  witness  to  the  will ; 
that  he  knew  the  testator,  who,  at  the  time 
of  the  making  of  the  will,  resided  in  Kings- 
ton, Ultser  Co.,  where  witness  then  and 
ever  since  has  resided  ;  that  he  was  well  ac- 
quainted with  the  two  other  subscribing  wit- 
nesses to  the  will,  one  of  whom  was  his  part- 
ner in  business,  and  the  other  their  clerk  at  the 
time  the  will  was  witnessed  ;  that  he  was  ac- 
quainted [with  the  handwriting  of  both  of 
them,  and  had  no  doubt  that  their  signatures 
subscribed  as  witnesses  to  the  will  was  their 
handwriting ;  that  the  testator  was  of  sound 
mind  at  the  time  that  *he  executed  the  [*4O8 
will,  and  that  he  died  many  years  since ;  that 
it  was  so  long  since  he  witnessed  the  will,  that 
he  could  not  remember  particularly  whether 
the  other  witness  subscribed  their  names  as 
such  in  the  presence  of  the  testator,  but  pre- 
sumes they  all  did  so,  as  he  would  have  not 
have  subscribed  his  name  as  a  witness  unless 
the  requisites  of  the  law  had  been  complied 
with  ;  and  in  this  his  opinion  was  strength- 
ened, because  the  will  purports  to  have  been 
executed  in  the  presence  of  the  witnesses  who 
subscribed  their  names  as  witnesses  thereto,  at 
the  request  of  the  testator  and  in  his  presence, 
and  in  the  presence  of  each  other.  He  further 
testified  that  both  the  other  witnesses  are  liv- 
ing and  are  within  this  State.  The  counsel  for 
the  defendant  objected  to  the  reading  of  the 
will  in  evidence,  because  the  other  two  wit- 
nesses were  not  produced,  and  because  Van 
Gasbeck  could  not  swear  positively  that  the 
other  two  witnesses  subscribed  their  names  as 
such  witnesses  to  the  will  in  the  presence  of  the 
testator.  The  objection  was  overruled  and  the 
will  read.  The  plaintiff  then  produced  in  ev- 
idence a  deed  bearing  date  Aug.  22, 1825,  from 
Elias  Smith  and  Loranna,  his  wife,  by  Joseph 
W.  Smith,  their  attorney  (the  power  of  attor- 
ney for  which  purpose  was  duly  shown),  to 
the  lessor  of  the  plaintiff  of  the  tract  of  land 
granted  to  L'Hommedieu,  excepting  and  re- 
serving 200  acres,  to  be  taken  from  the  south- 
west corner  of  the  tract,  agreeably  to  the  tenor 
of  a  deed  granted  to  Oliver  Stevens,  which  200 
acres  were  declared  to  be  expressly  excepted 
and  reserved,  and  in  nowise  intended  to  be 
conveyed  or  in  any  manner  affected  by  the 
deed  to  the  lessor  of  the  plaintiff  ;  and  showed 
the  defendant  to  be  in  possession  of  40  acres 
of  land,  part  of  the  tract  not  included  within 
the  boundaries  of  the  200  acres  conveyed  to 
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Oliver  Stevens,  according  to  the  testimony  of 
an  experieflced  surveyor,  who  was  sworn  on 
the  part  of  the  plaintiff,  and  who  testified  that 
the  location  under  the  conveyance  of  the  200 
acres  left  a  gore  of  about  ten  rods  between  its 
west  line  and  the  west  line  of  the  L'Hpmme- 
dieu  tract.  The  defendant  produced  in  evi- 
4O9*]  dence  a  *deed  from  Timoth  Tredwell 
Smith  to  Oliver  Stevens,  bearing  date  Dec.  19, 
1800,  conveying  200  acres  of  land,  to  be  taken 
off  in  a  convenient  compact  form,  from  the 
southwest  corner  of  the  tract  of  land  patented 
to  Ezra  L'Hommedieu,  Mar.  21,  1791,  and  de- 
duced a  title  to  himself.  Several  surveyors 
were  sworn  on  the  part  of  the  defendant,  for 
the  purpose  of  showing  that  the  40  acres 
claimed  by  the  plaintiff  were  comprised 
within  the  conveyance  of  the  200  acres  to  Oli- 
ver Stevens  ;  and  the  testimony  of  one  survey- 
or was  excluded,  because  he  could  not  state 
that  the  chain  with  which  he  measured  was 
conformable  to  the  standard  measure  of  the 
State.  Oliver  Stevens  entered  into  possession 
after  the  date  of  the  deed  to  him,  and  had  a 
survey  made  of  his  200  acres  in  the  year  1805. 
Four  or  five  years  afterwards  Elias  Smith, 
the  then  owner  of  the  L'Hommedieu  tract,  ob- 
jected to  the  survey  and  location  which  had 
been  made  by  Stevens.  The  testimony  in  re- 
lation to  the  possession,  under  the  deed  of  the 
200  acres,  according  to  the  location  of  the 
grantee,  was  conflicting. 

Mr.  B.  Davis  Noxon,  for  plaintiff.  The  cer- 
tificate of  the  proof  of  the  deed  from  the  pat- 
entee to  Philips  and  Roe  was  sufficient.  It  is 
not  necessary  that  the  acknowledging  officer 
should  state  that  he  knew  the  witness  ;  it  is 
enough  if  he  has  evidence  that  he  is  the  sub- 
scribing witness.  In  Jackson  v.  Harrow,  11 
Johns. ,  434,  the  court,  in  support  of  a  certifi- 
cate, intended  that  the  officer  had  such  evi- 
dence ;  here  it  is  stated. 

The  will  was  well  proved.  The  evidence  was 
proper  to  be  left  to  the  jury,  upon  the  ques- 
tion, whether,  under  the  circumstances  of  the 
case,  it  might  not  be  presumed  that  the  for- 
malities of  the  statute  had  been  observed.  In 
3  Com.,  531,  the  court  say,  that  when  three 
witnesses  have  set  their  names,  it  must  be  pre- 
sumed that  they  did  it  regularly.  When  a  wit- 
ness says,  "  that  is  my  name,  set  as  a  subscrib- 
ing witness,  but  I  don't  recollect  the  execution 
41O*]  of  the  paper,"  it  is  sufficient  *to  prove 
a  deed,  and  why  not  to  prove  a  will  ?  In  19 
Johns.,  386,  the  evidence  of  one  witness  to 
prove  the  execution,  was  held  insufficient,  be- 
cause he  had  no  recollection  of  seeing  the  will 
executed,  or  of  any  fact  in  relation  to  it,  ex- 
cept, that  from  the  circumstance  of  his  name 
being  subscribed  as  a  witness,,  he  supposed  he 
must  have  seen  it  executed  ;  he  never  knew 
the  testator.  The  proof  here  is  very  different. 
From  the  length  of  time  which  had  elapsed, 
the  witness  stated  as  much  as  ordinarily  is  to 
be  expected  that  witnesses  will  remember. 
Had  the  two  other  subscribing  witnesses  been 
produced  they,  probably,  would  not  have  been 
able  to  have  testified  with  more  certainty  ; 
and  in  that  case,  would  the  testimony  of  a  by- 
stander have  been  received  in  preference  to 
that  of  the  subscribing  witness  ? 

The  200  acres  were  improperly  located.  The 
conveyance  is  of  200  acres,  to  be  taken  off  in 
WEND.  1. 


a  convenient  compact  form  from  the  southwest 
corner  of  a  large  tract.  The  defendant  has 
taken  it  in  the  form  of  a  parallelogram  ;  the 
plaintiff  insists  it  should  have  been  taken  in  a 
square  form,  which  is  the  ordinary  form  in 
which  lands  under  such  circumstances  are  lo- 
cated. Besides,  it  was  to  be  taken  in  the  south- 
west corner  of  the  large  tract.  The  defendant 
had  no  right  to  extend  his  bounds  in  one  direc- 
tion further  than  in  another. 

There  can  be  no  adverse  possession  in  this 
case.  When  a  grantee,  by  mistake  or  misloca- 
tion,  takes  possession  under  his  deed  of  land, 
to  which  he  is  not  entitled,  such  possession  is 
not  adverse.  1  Taunt.,  208.  Besides,  an  act- 
ual possession  is  not  shown  for  20  years.  The 
deed  to  the  lessor  is  not  void,  on  the  ground  of 
adverse  possession,  as  it  expressly  excepts  the 
land  of  the  defendant. 

A  surveyor  is  prohibited  by  Statute,  1  R.  L. , 
378,  from  testifying,  unless  he  makes  oath 
that  the  chain  used  by  him  in  surveying,  is  con- 
formable to  the  standard  measure  of  the  State. 

*Mr.  J.  R.  Lawrence,  for  defendant.  [*411 
The  certificate  of  the  proof  of  the  deed  was  in- 
sufficient. The  intention  of  the  Legislature  was 
that  the  officer,  before  whom  the  proof  was 
taken,  should  personally  know  either  the  sub- 
scribing witness  or  the  person  identifying  him. 
1  R.  L.,  369. 

It  is  admitted,  that  to  prove  a  will  on  a  trial 
at  law,  not  more  than  one  witness  need  be 
called,  if  he  can  prove  the  execution,  as  that 
the  testator  signed  it  in  the  presence  of  the 
witnesses,  or  acknowledged  his  signing  to  them 
or  to  each  of  them,  and  that  the  witnesses  sub- 
scribed it  in  his  presence:  but  in  these  respects 
the  proof  in  this  case  is  wholly  defective.  The 
witness  said  he  would  not  have  subscribed  his 
name  unless  the  requisites  of  the  law  had  been 
complied  with.  Whether  he  knew  what  those 
requisites  were  he  did  not  state  and,  probably, 
did  not  know,  as  he  was  a  merchant  and  not  a 
lawyer,  as  was  the  witness  in  the  case  of  Dan 
v.  Brown,  4  Cow.,  490,  who  said  he  had  no 
doubt  that  the  third  witness  to  a  will  which 
was  lost  was  a  credible  witness.  The  witness, 
therefore,  did  not  prove  all  the  requirements  of 
the  statute;  and  similar  proof  to  this  was  held 
insufficient  in  Jackson  v.  Le  Grange,  19  Johns., 
386.  The  other  witnesses  were  living  and  with- 
in the  State;  their  testimony  might  have  been 
procured;  consequently,  the  best  evidence  was 
not  given  which  the  nature  of  the  case  admit- 
ted of.  The  proof  of  a  deed  and  a  will  is  very 
different.  In  the  execution  of  a  will,  certain 
requirements  of  the  statute  must  be  complied 
with,  which  are  not  necessary  in  the  execution 
of  a  deed. 

The  plaintiff  is  precluded  by  his  acquies- 
cence in  the  location,  made  of  the  200  acres,  a 
short  time  after  the  survey.  Though  the  own- 
er of  the  large  tract  complained  of  the  location 
he  brought  no  action  against  the  defendant  for 
16  years  afterwards.  The  testimony  of  the 
surveyor,  whose  chain  was  not  conformable  to 
the  standard  measure,  was  improperly  reject- 
ed, as  his  survey  was  made  previous  to  the 
statute.  The  defense  of  adverse  possession  is 
fully  made  out  by  the  evidence. 

*By  the  Court,  SUTHERLAND,  J.  The  [*412 
deed  of  Dec.  26,  1792,  from  L'Hommedieu  to 
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Philips  and  Roe,  was  sufficiently  proved  to 
entitle  it  to  be  read  in  evidence.  The  objec- 
tion was,  that  the  commissioner  before  whom 
the  proof  of  the  deed  was  taken,  did  not  state 
In  his  certificate  that  he  knew  the  witness, 
King,  who  proved  the  identity  of  De  Peyster, 
the  witness  to  the  deed,  who  proved  its  due 
execution.  1  R.  L. ,  369.  A  deed  may  either 
be  acknowledged  by  the  party  or  parties  exe- 
cuting the  same,  or  proved  by  one  or  more  of 
the  subscribing  witnesses.  When  acknowl- 
edged, the  statute  requires  that  the  officer  tak- 
ing the  same,  shall  know  or  have  satisfactory 
evidence  that  the  person  making  such  acknowl- 
edgment is  the  person  described  in,  and  who 
executed  the  deed;  when  proved  by  the  sub- 
scribing witness,  the  officer  must  know  the 
person  making  such  proof,  or  have  satisfactory 
evidence  that  he  is  a  subscribing  witness  to 
such  deed.  But  the  statute  does  not  prescribe 
the  evidence  which  alone  shall  be  satisfactory; 
it  leaves  that  to  the  discretion  of  the  officer, 
only  requiring  that  he  shall  set  forth  in  his  cer- 
tificate that  witnesses  were  examined  and  the 
substance  of  their  evidence.  In  Jackson  v. 
Harrow,  11  Johns.,  434,  it  is  taken  for  granted 
that  a  certificate  in  this  form  would  be  suffi- 
cient. 

The  next  inquiry  is,  whether  the  will  of 
Timothy  Treadwell  Smith  was  sufficiently 
proved.  It  is  sufficient  to  produce  one  of  the 
subscribing  witnesses  to  a  will,  if  he  can  prove 
its  perfect  execution ;  that  is,  that  the  testator 
signed  it  in  the  presence  of  himself  and  two 
other  witnesses,  or  that  he  acknowledged  his 
signing  to  each  of  them,  and  that  each  of  the 
witnesses  subscribed  in  his  presence.  But  if 
the  witness  who  is  produced  can  only  testify 
to  his  own  share  in  the  transaction,  the  other 
witnesses,  if  living,  and  within  the  jurisdic- 
tion of  the  court,  ought  to  be  called.  If  they 
are  dead,  or  beyond  the  jurisdiction  of  the 
court,  then  their  handwriting,  and  the  hand- 
writing of  the  testator,  should  also  be  proved. 
The  jury  will,  from  such  evidence,  be  author- 
413*]  ized  *in  inferring  that  all  the  require- 
ments of  the  statute  have  been  complied  with. 
1  Phil.  Ev.,  439,  440;  2  Com.,  530;  2  Str.,1109; 
Willis,  1;  Jackson  v.  Le  Orange,  19  Johns., 
386;  Dan  v.  Brown,  4  Cow.,  483;  Jackson  v. 
Luquere,  5  Cow.,  221. 

In  Jackson  v.  Le  Orange,  the  witness  pro- 
duced recollected  none  of  the  circumstances 
attending  the  execution  of  the  will;  he  had  no 
recollection  of  the  testator,  or  of  seeing  the 
will  executed;  but  he  testified  that  his  name, 
subscribed  to  the  will  as  a  witness,  was  his 
proper  handwriting,  and  that  he  knew  the 
handwriting  of  Jeremiah  Lansing,  another 
witness,  who  was  dead.  The  third  witness  was 
proved  to  have  been,  at  the  time  of  the  trial, 
living  within  the  State.  It  was  held  that 
Wendell,  the  third  witness,  ought  to  have  been 
called,  inasmuch  as  the  witness  who  was  ex- 
amined did  not  prove  the  facts  essentially  nec- 
essary to  the  valid  execution  of  the  will;  and 
it  is  said  that  if  Wendell  had  been  produced, 
he  might  either  have  proved  or  disproved  these 
facts.  But  if  his  recollection  should  also  have 
failed  him,  as  well  as  the  other  witness,  still, 
if  he  could  have  proved  his  signature,  that, 
together  with  the  proof  of  the  signature  of  the 
testator,  would  have  been  sufficient. 
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In  Dan  v.  Brown  the  will  was  lost  and  could 
not  be  produced.  Two  of  the  witnesses  to  the 
will  were  called,  and  Mr.  Marcy,  one  of  the 
witnesses,  testified  that  he  drew  the  will,  and 
that  the  testator  executed  it  in  the  presence 
of  three  witnesses,  and  those  three  witnesses 
signed  their  names  to  the  will  in  the  presence 
of  the  testator  and  of  each  other;  that  he  and 
Mr.  Mallory  were  two  of  the  witnesses,  but 
who  the  third  witness  was  he  could  not  recol- 
lect; but  he  had  no  doubt,  from  the  circum- 
stance of  the  testator  depending  upon  him  to 
see  that  the  will  was  properly  executed,  that 
the  third  witness  was  a  credible  one.  Here  the 
perfect  execution  of  the  will  was  proved;  a 
strict  compliance  with  all  the  formalities  re- 
quired by  the  statute  was  positively  sworn  to 
by  Mr.  Marcy;  and  if  the  third  witness  had 
been  living  and  *within  the  jurisdic-  [*414 
tion  of  the  court,  it  would  not  have  been  nec- 
essary to  have  produced  him.  But  at  all  events, 
it  was  the  very  best  evidence  which  the  nat- 
ure and  circumstances  of  the  case  admitted  of. 

In  the  case  at  bar,  the  evidence  is  certainly 
not  so  strong.  The  witness  produced  could 
not  remember  whether  the  other  witnesses  sub- 
scribed their  names  in  the  presence  of  the  tes- 
tator or  not.  Here,  then,  is  a  fact  essential  to 
the  valid  execution  of  the  will,  which  is  not 
proved.  The  witness,  it  is  true,  observes,  that 
he  presumes  all  the  witnesses  signed  their 
names  in  the  presence  of  the  testator,  as  he 
would  not  have  subscribed  his  name,  unless 
the  requisites  of  the  law  had  been  complied 
with.  He  does  not  even  swear  that  he  signed 
in  the  presence  of  the  testator.  But  he  pre- 
sumes they  all,  himself  as  well  as  the  others, 
so  signed,  because  he  would  not  have  signed 
unless  the  requisites  of  the  law  had  been  com- 
plied with.  It  will  be  perceived,  that  this 
amounts  to  nothing  more  than  the  proof  of  his 
own  signature.and  of  the  signature  of  the  other 
witnesses  and  of  the  testator,  by  one  of  the 
witnesses;  and  from  the  fact  of  his  own  signa- 
ture, he  presumes  or  infers  everything  else  that 
he  states.  This  undoubtedly  would  be  suffi- 
cient, if  the  other  witnesses  were  dead,  to  au- 
thorize a  jury  to  believe  that  all  the  formalities 
of  the  statute  had  been  complied  with.  The 
law,  as  Judge  Spencer  remarks,  in  Jackson  v. 
Le  Orange,  does  not  require  impossibilities  and, 
therefore, where  the  will  has  been  executed  for 
a  long  time,  it  is  not  ordinarily  to  be  expected 
that  the  witnesses  will  be  able  to  remember  all 
the  material  facts.  But  here,  only  one  of  the 
witnesses  has  been  produced,  and  although  he 
does  not  recollect  all  the  material  facts,  it  does 
not  follow  that  the  others  would  not;  and  we 
have  no  right  to  indulge  in  presumptions  as  to 
them,  when  they  are  within  the  reach  of  the 
court,  and  can  be  called  upon  to  testify.  It  is 
resorting  to  secondary  evidence,  when  that  of 
a  higher  order  is  within  the  reach  of  the  party. 
If  one  of  the  witnesses  will  swear  that  he  and 
the  other  two  subscribed  the  will  in  the  pres- 
ence of  the  testator,  that  is  evidence  of  as  high 
a  grade  *as  though  the  other  witnesses  [*4 15 
had  been  produced  and  testified  to  the  same 
fact;  and  the  law  has  properly  determined  that 
it  is  sufficient.  But  unless  the  witness  pro- 
duced can  prove  a  valid  execution  of  the  will, 
the  other  witnesses,  if  living,  and  within  the 
jurisdiction  of  the  court,  ought  to  be  called.  I 

WEND.  I. 


1828 


WHITESIDE  v.  JACKSON. 


415 


am  of  opinion,  therefore,  that  the  will  in  this 
case  was  improperly  admitted  in  evidence. 

The  question  of  adverse  possession  does  not 
strictly  arise  in  this  case.  Timothy  Treadwell 
Smith  is  the  common  source  of  title  to  both 
parties.  The  plaintiff  claims  under  a  deed  from 
Elias  Smith,  the  devisee  of  T.  Treadwell  Smith, 
bearing  date  Aug.  22,  1825.  The  defendant 
claims  under  a  deed  from  Timothy  Treadwell 
Smith  to  Oliver  Stevens,  dated  Dec.  19,  1800, 
for  200  acres  of  land.  The  conveyance  to  the 
plaintiff  covers  the  whole  of  what  is  called  the 
L'Hommedieu  patent,  containing  2,200  acres, 
with  the  exception  and  reservation  of  200  acres, 
to  be  taken  from  the  southwest  corner  of  the 
said  tract,  agreeably  to  the  terms  of  the  deed 
granted  to  Oliver  Stevens;  "  the  same  being 
hereby  expressly  excepted  and  reserved  by  the 
said  parties  of  the  first  part,  and  in  nowise 
intended  to  be  conveyed,  or  in  any  manner 
affected  by  this  conveyance."  The  grant  to 
Stevens  is  first  to  be  satisfied,  and  the  residue 
of  the  patent  belongs  to  the  lessor.  The  first 
question  then  is,  as  to  the  true  location  of  the 
200  acres  conveyed  to  Stevens.  By  the  terms  of 
the  deed,  "they  are  to  be  taken  off  in  a  conven- 
ient compact  form,  from  the  southwest  corner 
of  the  patent,"  &c.  There  can  be  no  question 
that  the  south  and  west  lines  of  the  patent  are 
to  be  the  south  and  west  boundaries  of  the  two 
hundred  acres  ;  and  I  should  be  inclined  to 
think,  that  they  ought  to  be  located  in  a  square, 
unless  the  situation  of  the  land  would  render 
such  .location  peculiarly  inconvenient.  It  is 
conceded  that  the  200  acres  in  this  case  are  not 
in  a  square,  and  it  is  contended  by  the  plaint- 
iff that  they  do  not  extend  to  the  west  line  of 
the  patent  by  about  ten  rods. 

Ebenzer  Rice,a  witness  for  the  plaintiff, testi- 
fied that  he  surveyed  the  L'Hommedieu  tract 
416*]  in  1825,  according  to  the  *courses  and 
distances  given  in  the  patent,  and  that  he  made 
the  west  line  of  the  patent  about  ten  rods  west 
of  the  west  line  of  Stevens'  200  acres.  He  had 
been  a  practical  surveyor  about  thirty  years, 
and  took  great  pains  to  survey  accurately.  He 
found  no  line  of  marked  trees  on  the  west  line 
run  by  him,  nor  any  marked  object  in  the 
northwest  corner.  The  contents  of  the  tract 
according  to  this  survey  was  2,119  acres,  about 
80  acres  less  than  the  patent  given. 

Benjamin  Winch  and  Elnathan  Botsford 
testified  to  the  line  according  to  the  location 
of  the  defendant.  The  testimony  of  Winch 
amounts  to  nothing.  He  found  a  line  of  marked 
trees,  and  supposed  that  was  the  west  line  of 
the  patent;  he  had  also  been  at  the  southeast 
corner,  and  had  traced  the  lines,  and  found 
marked  trees,  but  by  whom  these  lines  were 
marked,  or  whether  they  corresponded  with 
the  description  in  the  patent,  he  did  not  pre- 
tend to  know.  Judge  Wright  gave  him  the 
courses  and  distances. 

Botsford's  testimony  is  equally  vague.  He 
assisted  one  Blanchard  in  running  round  the 
patent  in  1805.  They  were  employed  by  Ste- 
vens. They  found  marked  trees  and  corners 
all  around,  "but  who  had  marked  them  he  did 
not  know.  He  never  saw  or  knew  either  of 
the  Smiths.  Blanchard  and  he  ran  out  the  200 
acres  for  Stevens. 

Upon  this  testimony  it  may  be  remarked,  that 
Rice,  the  plaintiff's  witness,  swears  positively, 
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that  his  survey  is  according  to  the  courses  and 
distances  in  the  patent;  no  monument  or  fixed 
object  being  mentioned  in  it.  The  defend- 
ant's witnesses  merely  followed  certain  lines  of 
marked  trees  which  they  found, and  which  they 
believed  to  be  the  lines  of  the  patent.  But  there 
is  no  evidence  that  the  west  line  thus  marked, 
was  run  or  marked  by  the  direction  of  the 
patentee,  or  any  one  claiming  under  him,  or 
had  ever,  in  any  manner,  been  recognized  by 
them.  I  should,  therefore,  be  inclined  to  the 
opinion,  that  upon  the  evidence  as  it  now  stands, 
Rice's  line  must  be  considered  the  true  one.  It 
is  not  my  intention,  however,  to  express  a  de- 
cided opinion  upon  this  point,  as  the  cause  is 
to  be  sent  down  for  another  trial,  when  the 
*question  will  be  open  for  further  evi-  [*41  7 
dence.  As  to  the  actual  occupancy  of  the  40 
acres  in  question,  the  weight  of  evidence,  in 
my  judgment,  is,  that  there  was  no  clearing  or 
other  improvement  made  on  it  until  1807.  Leon- 
ard Fuller  testifies  that  in  1808  there  was  a  piece 
of  wheat  on  a  part  of  the  40  acres,  and  the  land 
on  which  it  grew  appeared  to  have  been  cleared 
the  year  before.  This  suit  was  commenced  in 
February  Term,  1826,  less  than  20  years  from 
the  first  actual  occupancy.  There  are  witnesses, 
it  is  true,  who  speak  in  general  terms  of  its 
having  been  improved  in  part  for  23  or  24  years; 
but  this  testimony  wants  the  precision  and  ac- 
curacy which  characterizes  the  testimony  of 
Fuller.  Fuller  also  testified  that  in  1810  Smith, 
the  former  owner  of  the  lot,  came  there  and 
told  Stevens  in  express  terms,  that  he  did  not 
admit  or  consider  that  the  200  acres  had  been 
located  or  surveyed  in  conformity  to  the  deed; 
and  they  had  a  severe  altercation  respecting  it. 
This  disposes  of  the  argument  founded  on  the 
long  acquiescence  in  the  location,  admitting  it 
to  have  been  erroneous.  The  questions  will, 
probably,  all  of  them  receive  further  elucida- 
tion upon  the  new  trial,  which  must  be  granted, 
on  account  of  the  improper  admission  of  the 
will  of  Timothy  Treadwell  Smith,  in  evidence. 
New  trial,  granted. 

Cited  in— 36  Wend.,  530 ;  10  N.  Y.,  543 ;  19  N.  Y.,  293 ; 
3  Keyes,  379 ;  1  Abb.  App.  Dec.,  443  ;  2  Trans.  App., 
381;  12  Hun,  347;  43  How.  Pr.,  477;  3  Abb.  Pr.,  126;  4 
Abb.  N.  S.,  42 ;  1  Bradf .,  293 ;  2  Bradf .,  74 ;  27  Hun,  163. 
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Practice — Bill  of  Exceptions — Party  Excepting, 
Confined  to  Poin  ts  Excepted  to —  Verdict  agains  t 
Evidence — Motion  for  New  Trial,  the  Proper 
Remedy — Contract  of  Sale  and  Purchase — 
Estoppel — Tenant  at  Will — Notice  to  Quit. 

On  a  bill  of  exceptions,  the  party  excepting  is 
confined  to  the  point  or  points  excepted  to, although 
all  the  evidence  given  at  the  trial  may  be  contained 
in  the  bill.  The  court  cannot  take  notice  of  any 
matter  that  is  not  specifically  stated  as  a  ground  of 
exception  and,  therefore,  in  an  action  of  ejectment, 
it  appeared  that  the  day  of  the  demise  in  the  decla- 
ration was  laid  antecedent  to  the  accruing  of  the 
plaintiff's  title,  and  that  no  evidence  whatever  was 
given  against  one  of  two  defendants,  the  court  re- 
fused to  sustain  the  objections  on  a  writ  of  error. 
An  exception  to  a  charge,  does  not  necessarily 
bring  into  review  all  the  questions  decided  in  the 
course  of  the  trial. 

Though  a  jury  find  a  verdict  against  evidence.the 
error  cannot  be  corrected  on  a  bill  of  exceptions ; 
the  remedy  is  by  motion  for  a  new  trial. 
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Where  a  person  in  possession  of  land,  enters  into 
a  contract  for  the  purchase,  such  act  is  a  recogni- 
tion of  the  vendor's  title,  and  precludes  the  pur- 
chaser from  denying  it;  and  in  case  of  forfeiture,  he 
is  a  mere  tenant  at  will,  and  not  entitled  to  notice 
to  quit :  and  on  failure  to  make  payments  accord- 
ing to  the  terms  of  the  contract,  an  action  of  eject- 
ment lies  to  recover  the  possession. 

TERROR,  from  the  Monroe  C.  P.  This  is  a 
J-J  writ  of  error,  brought  to  reverse  a  judg- 
ment rendered  in  the  Monroe  C.  P. ,  in  an  ac- 
tion of  ejectment,  in  the  name  of  James  Jack- 
son, on  the  demise  of  William  W.  Mumford, 
against  Whiteside  and  McGee.  The  demise  in 
the  declaration  was  laid  July  1,  1826.  The  suit 
was  commenced  in  June,  1827,  and  the  cause 
tried  in  Oct.  of  the  same  year.  The  plaintiff 
proved  by  one  Joseph  Field,  that  in  the  sum- 
mer of  1826,  in  the  month  of  July  or  Aug.,  but 
possibly  in  the  month  of  June  (as  stated  by  the 
witness),  that  he,  Field,  and  one  Derick  Sibley, 
by  virtue  of  an  authority  from  the  lessor  of  the 
plaintiff,  and  as  his  agent,  called  upon  the  de- 
fendant, Whiteside,  aud  offered  to  sell  him  the 
lot  on  which  he  then  lived  for  $75;  ten  per  cent, 
to  be  paid  down,  and  the  remainder  in  three 
annual  installments  ;  and  showed  Whiteside 
an  article  for  the  lot,  agreeable  to  the  above 
terms,  signed  and  sealed  by  the  lessor  of  the 
plaintiff.  Whiteside  was  sick  ;  said  he  could 
not  then  make  out  the  ten  per  cent,  but  could 
pay  one  dollar  and  the  balance  soon.  Field 
and  Sibley  agreed  to  the  proposition.  White- 
side  signed  the  article,  paid  the  one  dollar,  and 
agreed  to  pay  the  remaining  $6.50  in  a  fort- 
night. Sibley  was  to  keep  the  article,  until 
that  payment  was  made,  and  then  deliver  it  to 
Whiteside.  Sibley  confirmed  the  testimony  of 
Field.  About  three  months  afterwards,  Field 
asked  Wbiteside  if  he  intended  to  pay  the 
money  and  take  his  article.  Whiteside  request- 
ed further  time,  which  Field  refused  to  give  ; 
upon  which  Whiteside  told  him  he  must  then 
sell  the  lot.  The  plaintiff  rested,  and  the  de- 
41 9*]  fendants  applied  for  a  nonsuit  upon  *the 
following  grounds  :  1.  That  if  the  contract  be- 
tween the  lessor  of  the  plaintiff  and  Whiteside 
was  considered  as  consummated,  Whiteside 
was  entitled  to  notice  to  quit,  which  had  not 
been  given ;  2.  If  the  contract  was  inchoate, 
there  was  no  such  privity  between  the  parties, 
as  would  entitle  the  plaintiff  to  recover  with- 
out proof  of  title  ;  and  3.  That  there  was  no 
acknowledgment  of  title  in  the  lessor,  of  as 
early  a  date  as  the  day  of  the  demise  laid  in  the 
declaration.  The  motion  for  a  nonsuit  was  de- 
nied by  the  court. 

The  defendants  then  proved  by  three  wit- 
nesses, that  by  the  agreement  between  Field 
and  Whiteside,  the  latter  was  to  have  time  to 
pay  the  balance  of  the  ten  percent,  until  he  re- 
covered from  his  sickness:  that  the  time  of  pay- 
ment was  not  limited  to  a  fortnight,  but  left 
indefinite.  They  further  proved,  that  in  Feb., 
1827,  Field  demanded  payment  of  Whiteside, 
and  that  in  the  same  month  a  tender  of  the 
$6.{iO  was  made  to  Sibley  and  to  the  lessor  of 
the  plaintiff  ;  and  that  July  1,  1827,  when  the 
first  installment  fell  due,  according  to  the  ar- 
ticle, a  tender  of  $27  in  specie  was  made.  Field 
further  testified  that  he  was  not  authorized  to 
make  any  sales  without  securing  the  ten  per 
cent.  ;  that  the  one  dollar  paid  by  Whiteside, 
was  received  as  pay  for  the  trouble  in  case  the 
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balance  was  not  paid.  If  the  balance  had  been 
paid,  the  one  dollar  would  have  been  applied 
as  part  payment ;  but  it  had  not  been  indorsed 
on  the  article.  It  was  proved  that  when  White- 
side  went  into  possession  of  the  lot,  he  knew 
not  to  whom  it  belonged,  and  expressed  a  wish 
to  purchase. 

In  the  bill  of  exceptions  attached  to  the  rec- 
ord, after  a  detail  of  the  testimony,  it  is  stated, 
that  the  defendant's  counsel  insisted  that  the 
evidence  was  not  sufficient  to  entitle  the  plaintiff 
to  a  verdict,  and  prayed  the  judges  so  to  in- 
struct the  jury  ;  and  the  judges  did  then  and 
there  declare  and  deliver  their  opinion  to  the 
jury,  that  if  they  the  said  jury  were  of  opinion, 
from  the  evidence  given,  that  the  agreement 
between  the  lessor  of  the  plaintiff  and  White- 
side  was  not  consummated,  the  plaintiff  was 
entitled  to  recover ;  whereupon  the  counsel  for 
the  defendants  excepted  to  the  aforesaid  opin- 
ion of  the  *said  judges.  The  jury  found  [*42O 
a  verdict  for  the  plaintiff,  on  which  judgment 
was  rendered. 

Mr.  B.  Beach,  for  plaintiffs  in  error.  The 
contract  for  the  purchase  was  not  such  an  ac- 
knowledgment of  the  title  of  the  plaintiff  as 
dispensed  with  the  production  of  a  regular 
paper  title.  The  demise  was  laid  in  the  decla- 
ration previous  to  the  accruing  of  the  plaintiff's 
title,  if  dependent  upon  the  acknowledgment 
of  Whiteside.  The  contract  was  made  in  July 
or  Aug.,  1826  ;  for  it  will  not  be  intended  to 
have  been  made  in  June,  because  it  was  possi- 
ble to  have  been  then  made,  and  the  demise  is 
laid  July  1.  By  the  terms  of  that  contract, 
Whiteside  being  in  possession,  was  entitled 
to  remain  in  possession,  at  least  until  the  ex- 
piration of  the  fortnight,  in  which  he  was  to 
make  his  first  payment ;  consequently,  the 
plaintiff  had  no  right  of  entry  July  1.  In  the 
case  of  a  tenancy  at  will,  the  demise  cannot  be 
laid  on  a  day  antecedent  to  the  determination 
of  the  will.  1  T.  R.,  383  ;  13  Johns.,  111.  If 
the  possession  of  Whiteside  was  lawful,  the 
plaintiff  was  not  entitled  to  recover  without  a 
previous  notice  to  quit.  9  Johns.,  330;  13  East, 
210.  There  was  no  evidence  against  McGee, 
one  of  the  defendants. 

Mr.  F.  Whittlesey,  for  defendant.  The  ac- 
knowledgment of  the  plaintiff's  title  by  the 
agreement  to  purchase,  dispensed  with  the 
proof  of  a  paper  title.  Having  once  acknowl- 
edged the  title,  the  defendant  was  not  at  lib- 
erty afterwards  to  dispute  it.  1  Cai. ,  444.  The 
defendant  entered  without  claim  of  title  ;  his 
possession  was  in  subserviency  to  the  plaintiff's 
title,  which  he  admitted.  The  agreement  gave 
him  no  right  of  possession.  The  plaintiff's  title 
may,  therefore,  well  be  considered  as  having 
accrued  on  the  day  laid  in  the  declaration.  16 
Johns.,  293;  9  Johns.,  35.  Tenants  holding 
under  an  agreement  to  purchase  are  not  entitled 
to  notice  to  quit.  7  Cow.,  747  ;  6  Johns.,  46  ; 
3  Johns.,  422  As  to  the  defect  of  proof  against 
McGee.no  such  objection  was  taken  at  the  trial. 

*By  the  Court,  WOODWORTH,  /.  It  [*421 
is  well  settled,  that  on  a  bill  of  exceptions, the 
party  excepting  is  confined  to  the  point  or 
points  excepted  to.  Although  all  the  evidence 
given  at  the  trial  may  be  contained  in  the  bill, 
the  court  cannot  take  notice  of  any  matter  that 
is  not  specifically  stated  as  a  ground  of  excep- 
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tion.  It  is  urged,  in  this  case,  that  the  contract 
was  subsequent  to  the  time  of  the  demise,  or, 
.at  all  events,  the  time  allowed  to  the  defendant 
to  make  the  first  payment  was  subsequent;  that 
it  does  not  appear  that  any  evidence  was  given 
against  McGee,  one  of  the  defendants,  and  yet 
there  is  a  verdict  against  both.  The  answer  to 
these  objections  is,  that  it  is  not  stated  in  the 
bill  that  any  exceptions  were  made  at  the  trial 
on  these  grounds.  The  defendant  moved  for 
.a  nonsuit,  and  stated  several  grounds,  but  the 
defect  of  evidence  against  McGee  was  not  one 
of  them.  The  court  overruled  the  motion;  no 
•exception  appears  to  have  been  taken  to  this 
decision;  consequently,  the  two  points,  to  wit: 
a  defective  demise  and  no  proof  against  McGee, 
are  not  brought  before  us.  We  cannot  travel 
out  of  the  bill  of  exceptions,  and  decide  whether 
the  nonsuit  was  correctly  denied.  As  to  Mc- 
•Gee,  the  other  defendant,  it  does  not  appear 
that  any  notice  was  taken  of  him  by  either 
party  ;  and  yet  we  cannot  affirm  that  no  evi- 
dence was  given  to  implicate  him.  In  a  bill  of 
exceptions,it  is  only  necessary  to  detail  so  much 
•of  the  evidence  as  may  be  necessary  fully  to 
present  the  point  of  exception. 

The  counsel  for  the  defendant  seem  to  have 
acted  under  an'  an  erroneous  impression,  that 
an  exception  to  the  charge  necessarily  brought 
into  review  all  the  questions  decided  in  the 
course  of  the  trial.  This  is  clearly  a  misappre- 
hension of  the  rule  which  governs  when  a  bill 
of  exceptions  is  taken. 

Having  disposed  of  these  points,  the  only 
question  remaining  is,  whether  there  was  a 
subsisting  contract  when  the  action  was  com- 
menced. 

A  contract  of  sale  and  purchase  was  made 
and  subscribed  by  the  parties.  It  would  have 
been  more  satisfactory,  if  the  written  contract 
had  been  inserted  in  the  bill ;  as  it  is  not,  we 
must  collect  the  contents  from  the  testimony 
422*]  of  Field.  He  *says,  the  terms  were  ten 
per  cent,  to  be  paid  down,  and  the  remainder  in 
three  annual  installments,  and  that  the  article 
was  drawn  agreeable  to  these  terms  ;  from 
which,  I  understand,  that  by  the  article,  it  was 
stipulated  that  Whiteside  should  pay  down 
ten  per  cent.  Such  a  contract  has  been  held 
over  and  over  again  in  our  courts,  a  recogni- 
tion of  the  vendor's  title,  and  precludes  the 
purchaser  from  denying  it.  In  case  of  for- 
feiture, he  is  a  mere  tenant  at  will,  and  not 
•entitled  to  notice  to  quit.  By  entering  into 
the  contract,  Whiteside  rested  on  the  right  ac- 
quired under  it ;  if  that  fails,  the  plaintiff  is 
•entitled  to  recover ;  so  that  the  question  is, 
was  the  contract  consummated,  or,  in  other 
words,  has  the  defendant  done  enough  to  avail 
himself  of  the  protection  afforded  by  the  con- 
tract? 

This  question  may  be  considered  in  two 
points  of  view:  1.  Was  the  article  delivered 
to  Sibley  as  an  escrow,  liable  to  be  enforced 
by  the  defendant,  if  within  a  fortnight  he  paid 
the  ten  per  cent.  ?  2.  If  not  so  delivered,  but 
•only  for  safe  keeping  until  the  money  was 
paid,  then  what  are  the  rights  of  the  defendant 
under  it?  In  either  point  of  view,  I  think  the 
result  will  be  the  same. 

The  question  whether  the  contract  was  con- 
•summated  was  properly  submitted  to  the  jury. 
The  defect  in  the  charge  is,  in  not  stating 
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whether,  if  the  money  was  not  paid  in  a  fort- 
night, the  contract  was  at  an  end.  As  far  as 
the  court  went,  there  was  no  error  ;  they  were 
not  called  on  by  the  counsel  to  go  farther. 
The  omission,  therefore,  to  state  the  law  more 
particularly  as  it  arises  on  this  case,  is  not  the 
subject  of  an  exception.  If  the  article  is  to  be 
considered  as  an  escrow,  then,  by  reason  of  the 
non-payment  at  the  time  appointed,  the  de- 
fendant's right  to  claim  anything  under  it 
ceased ;  and  the  vendor's  right  at  law  to  re- 
cover the  land  became  perfect,  because,  by  the 
contract,  the  defendant  had  admitted"  the 
plaintiff's  title,  and  had  failed  to  comply  with 
the  conditions,  which,  if  performed,  would 
have  given  him  a  right  to  retain  the  possession. 

But  if  this  was  not  a  delivery  upon  condi- 
tion, then  it  stands  on  the  footing  of  a  contract; 
whereby  the  plaintiff  agrees  to  *sell,  [*423 
and  the  defendant  agrees  to  pay  ten  per  cent, 
down,  and  the  residue  in  three  yearly  install- 
ments. Now  the  legal  operation  of  such  a 
contract  is,  that  if  the  party  fails  to  make  pay- 
ments as  stipulated,  for  any  default,  an  action 
of  ejectment  lies  to  recover  the  possession.  It 
is  evident  the  defendant  did  not  pay  down  the 
ten  per  cent,  according  to  the  written  article, 
by  which  he  bound  himself  to  pay  it  immedi- 
ately. Admitting  the  principle,  that  a  written 
contract,  before  it  is  broken,  may  be  extended 
as  to  the  time  of  performance,  and  that  the 
plaintiff's  agent  did  extend  the  time  for  paying 
the  ten  per  cent.,  still  the  defendant  failed  to 
comply  ;  for  although  there  is  some  collision 
in  the  testimony,  as  to  the  time  given  to  pay, 
the  weight  of  evidence  is,  that  it  was  a  fort- 
night, and  so  the  jury  must  have  found,  by 
giving  a  verdict  for  the  plaintiff.  They  must 
have  been  satisfied  that  the  contract  was  not 
performed  on  the  part  of  the  defendant  and, 
therefore,  found  against  him.  The  ground  of 
non-performance,  is  the  non-payment  of  the 
money  at  the  time  appointed.  Besides,  it  ap- 
pears the  agent  was  not  authorized  to  extend 
the  time. 

These  remarks  are  made  to  show  that  the 
jury  arrived  at  a  correct  conclusion,  and  that 
the  cause  has  been  properly  disposed  of.  But 
had  it  been  otherwise,  and  the  jury  had  found 
against  evidence,  it  could  not  be  corrected  on 
the  bill  of  exceptions  :  it  would  be  matter  on 
which  to  found  a  motion  for  a  new  trial. 

On  the  whole,  it  appears  to  me  that  the  ex- 
ception taken  at  the  trial  cannot  be  supported, 
and  that  the  judgment  of  the  court  below  must 
be  affirmed. 

Judgment,  affirmed. 

Cited  in— 6  Wend.,  280  ;  14  Wend.,  693 ;  15  Wend., 
586 ;  3  Hill,  611 ;  3  N.  Y.,  248 ;  49  N.  Y.,  33  ;  5  Barb., 
406  ;  47  Barb..  169;  9  Bos.,  353;  1  Wall.,  281;  9  Wall., 
293;  24  Wis.,  72 ;  45  Mo.,  415;  64  Mo.,  546;  10  Am,  Rep., 
326  (49  N.  Y.,  24). 
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NOTE.— Evidence— Parol— AdmissibUity  of,  to  vary 
or  explain  a  written  instrument.  See  Jackson  v. 
Bowen.  1  Cai.,  358,  note ;  M'Kinstry  v.  Pearaall,  3 
Johns.,  319,  note ;  Clark  v.  Henry,  2  Cow.,  324,  note ; 
Murray  v.  Bethune,  ante,  p.  191,  note. 
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Negotiable  Paper — Note  is  not  Payment  unless 
Received  as  Such — Authority  to  make  Deed 
must  be  by  Deed — Authority  to  convey  Chattel 
Interest  may  be  by  Parol — Parol  Evidence,  In- 
admissible to  Vary  Written  Contract. 

The  giving  a  note  is  not  equivalent  to  the  pay- 
ment of  money,  unless  the  note  is  received  as  such 
in  payment  or  discharge  of  a  debt  or  liability  of  the 
party  sought  to  be  chained.  As  between  maker 
and  payee,  it  is  not  a  payment  authorizing  a  recov- 
ery in  an  action  for  money  had  and  received  on  fail- 
ure of  consideration. 

An  authority  to  execute  a  deedmust  be  by  deed  ; 
but  in  the  conveyance  of  a  chattel  interest,  a  seal  is 
not  necessary,  and  the  authority  to  execute  such 
conveyance  may  be  by  parol. 

Where  a  party,  on  the  sale  of  an  article,  makes 
representations  amounting  to  a  warranty,  and  the 
sale  is  consumated  by  a  written  transfer  without  a 
clause  of  warranty  inserted,  the  vendee,  in  an  ac- 
tion of  assumpsit,  is  not  permitted  to  show  the  rep- 
resentations and  assertions  made  previous  to  the  ex- 
ecution of  the  instrument  of  transfer,  the  presump- 
tion of  law  being  that  the  writing  contains  the 
whole  contract. 

Citations— 2  Esp.,  571;  8  Johns.,  206,  464;  llJohns., 
518 ;  3  Mass.,  403 :  6  Cow.,  470,  471 ;  7  Cow.,  668 ;  Com. 
Dig.,  Attorney,  C.  5;  5  Binn.,  615;  Act,  Feb.  21, 1793. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Jefferson  Circuit  in  June,  1827,  before  the 
Hon.   Nathan   Williams,   one  of  the    circuit 
judges. 

Sep.  13,  1826,  the  plaintiffs  bought  of  the 
defendants,  who,  together  with  one  Ames, 
claimed  to  be  possessed  of  the  rights  of  the 
patentee,  the  exclusive  right  of  constructing 
and  vending,  in  six  towns  of  the  County  of 
Jefferson,  a  threshing  machine  invented  by  one 
James  Hyde.  The  plaintiffs,  as  the  consider- 
ation of  the  purchase,  gave  to  the  defendants 
three  negotiable  notes,  of  $200  each,  payable 
Jan.  1,  1827,  1828  and  1829.  Within  a  few 
days  after  the  purchase,  during  the  month  of 
Sep.,  this  suit  was  commenced.  The  declara- 
tion contains  five  counts:  The  first  alleges 
that  the  defendants  represented  that  the  ma- 
chine was  a  good,  useful  machine  and  improve- 
ment; that  the  plaintiffs,  confiding  in  such  rep- 
resentation, made  the  purchase,  and  paid  to 
the  defendants  $600 — breach,  that  the  machine 
was  not  a  good  and  useful  machine  and  im- 
provement, but,  on  the  contrary  thereof,  was 
good  for  nothing  and  useless ;  whereby  the 
right  to  construct  and  vend  such  machines 
was  of  no  value  ;  the  second  alleges  that  the 
defendants  represented  that  they  had  full  pow- 
er and  authority  to  sell  and  convey,  by  a  good 
and  sufficient  conveyance,  a  good  and  ample 
title  to  the  said  exclusive  right,  &c. ;  that  the 
plaintiffs,  confiding,  &c.,  made  the  purchase, 
and  paid  $600 — breach,  that  the  defendants 
were  not  authorized  to  sell  and  convey,  &c., 
by  a  good  and  sufficient  conveyance,  and  have 
neglected  to  make  such  conveyance  ;  the  third 
is  substantially  like  the  second,  and  the  fourth 
is  similar  to  the  first  count ;  the  fifth  count  is 
for  moneys  had  and  received,  and  lent  and  ad- 
vanced. 

425*]  *On  tlfe  trial  of  the  cause,  the  plaint- 
iffs produced  the  conveyance  which  they  re- 
ceived from  the  defendants.  It  purported  to 
be  a  conveyance  from  the  defendants,  Aaron 
Van  Ostrand,  William  P.  Morse  and  Silas 
Ames,  to  the  plaintiffs,  granting  to  the  plaint- 
iffs the  right  of  constructing  and  vending,  in 
six  towns  in  the  County  of  Jefferson,  the  ma- 
chine, and  authorizing  them  to  prosecute  for 
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violations  of  the  patent  right,  reciting  the  in- 
vention by  Hyde  of  the  machine,  as  a  new  and 
useful  improvement,  by  granting  of  letters- 
patent  to  him,  and  the  transfer  of  the  same  to 
the  defendants,  but  containing  no  covenants 
whatever.  It  was  signed  and  sealed  as  follows  : 
"William  P.  Morse,  L.S.,  Silas  Ames,  L.  s.,  and 
W.  P.  Morse,  L.  s."  A  witness  testified  that 
Ames  was  not  present  at  the  execution  of  the 
instrument ;  that  Van  Ostrand  and  Morse  said 
that  they  were  authorized  to  sign  for  Ames  and 
for  each  other  ;  that  Van  Ostrand  then  affixed 
the  names  of  Morse  and  Ames  to  the  convey- 
ance ;  and  on  the  suggestion  of  witness  that 
Morse  was  present,  and  might  sign  his  own 
name.  Morse  did  sign  the  instrument;  in  which 
way  it  happened  that  the  name  of  Morse  was- 
twice  signed,  and  the  name  of  Van  Ostrand 
was  omitted.  The  plaintiffs  were  present. 
After  the  execution  of  the  deed, there  was  some 
objection  made  to  it ;  what  was  the  objection, 
the  witness  could  not  say  ;  but  Morse  said,  in 
reply,  that  if  the  deed  was  not  right,  he  would 
make  it  all  right  when  Van  Ostrand,  who  was 
then  absent,  should  return.  At  the  time  of  the 
conveyance,  a  copy  of  the  specification  of  the 
improvement  was  exhibited  by  the  defendants, 
in  which  it  is  stated,  "  the  size  of  the  machine 
may  be  varied  in  proportion  to  the  power  in- 
tended to  propel  it :  for  one  adapted  to  the 
strength  of  an  ordinary  man,  the  following  are 
the  dimensions,"  &c.,  and  "the  machinery  is 
all  put  in  motion  by  hand,  turned  by  a  crank 
or  a  pin  in  one  of  the  principal  wheels,  by  the 
strength  of  one  man,"  &c.  The  conveyance 
and  the  notes  were  delivered  at  the  same  time. 
The  plaintiffs  proved,  that  in  the  month  of 
Sep.,  1826,  the  defendants  were  seen  in  various 
parts  of  the  County  of  Jefferson,  selling  rights 
in  a  patent  threshing  machine,which  they  rec- 
ommended as  a  useful  machine.  They  further 
*proved,  that  the  name  of  Ames,  sub-  [*42G 
scribed  to  the  conveyance,  was  not  the  hand- 
writing of  Silas  Ames,  and  rested  their  cause. 
The  defendants'  counsel  moved  for  a  nonsuit 
on  the  following  grounds:  1st.  That  the  plaint- 
iffs could  not  maintain  assumpsit,  the  convey- 
ance being  under  seal,  containing  the  terms  of 
the  contract,  merging  prior  agreements,  and 
excluding  parol  evidence  of  the  bargain.  2d. 
That  there  was  no  proof  of  a  warranty,  or  of 
such  an  agreement  as  is  stated  in  the  special 
counts  of  the  declaration,  and  no  proof  of 
money  paid.  3d.  That  the  acceptance  of  the 
deed  by  the  plaintiffs  was  a  waiver  of  all  in- 
formalities in  the  execution  of  it,  and  conclud- 
ed the  plaintiffs  until  evicted  of  their  right,  or 
disturbed  in  the  enjoyment  of  it.  4th.  That 
fraud  was  not  proved,  and  could  not  be  pre- 
sumed. 5th.  That  if  there  was  fraud  or  fail- 
ure of  the  consideration,  as  it  was  not  shown 
that  any  money  was  paid  previous  to  the  bring- 
ing of  the  suit,  the  action  of  assumpsit  could 
not  be  maintained,  the  remedy,  if  any,  being 
case.  6th.  That  the  proof  did  not  support  the 
averment  that  the  money  was  paid— giving 
notes,  under  the  circumstances  of  the  case,  not 
being  tantamount  to  the  payment  of  money. 
The  judge  overruled  the  motion,  deciding  that 
the  notes  given  to  the  plaintiffs,  being  negoti- 
able, were  equivalent  to  the  payment  of  money;, 
that  the  consideration  had  failed,  because  the- 
deed  of  transfer  was  irregular,  inoperative  and 
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invalid  ;  that  the  whole  transaction  was  a  nul- 
lity, and  the  plaintiffs  were  entitled  to  recover 
back  the  $600,  with  interest,  under  the  money 
counts,  unless  the  defendants  produced  and 
canceled  the  notes  at  the  trial. 

The  plaintiffs  proved  that  Ames  was  present 
in  court  for  the  avowed  purpose  of  compelling 
defendants  to  show  by  him  that  he  had  author- 
ized Van  Ostrand  and  Morse  to  set  his  name  to 
the  conveyance  made  to  the  plaintiffs.  Where- 
upon, Ames  was  called  and  sworn,  and  on  be- 
ing asked  whether  he  gave  such  authority,  the 
plaintiffs'  counsel  objected  to  the  question, and 
the  judge  overruled  it,  deciding  that  inasmuch 
as  the  conveyance  was  under  seal,  the  author- 
ity could  not  be  proved  by  parol,  but  should 
427*]  be  shown  to  be  in  *writing,  under  seal, 
and  produced  in  court,  unless  lost,  destroyed, 
or  in  the  hands  of  the  opposite  party.  The 
plaintiffs  further  proved  by  a  mechanic,  a  ma- 
chine builder ,  that  in  Jan. ,  1827,  he  constructed  a 
threshing  machine,  according  to  the  specifica- 
tion of  Hyde's  patent.adapted  to  the  strength  of 
a  man.  It  worked  well  enough  when  nothing  was 
in  it,  but  when  it  was  fed  with  grain,  it  would 
not  go  ;  it  was  good  for  nothing,  and  of  no  use; 
which  evidence  was  supported  by  the  testimony 
of  other  witnesses.  They  further  proved  that 
the  defendants,  before  the  completion  of  the 
bargain,  represented  the  machine  as  a  good 
machine  for  the  business;  that  it  would  thresh 
very  well,  and  was  beneficial  to  the  farmers  ; 
and  that  after  the  bargain,  they  had  acknowl- 
edged that  they  had  warranted  the  machine  to 
the  plaintiffs  as  a  good  one,  and  that  it  would 
thresh  30  to  40  bushels  per  day.  One  of  the 
notes  was  transferred  by  the  defendants  to  a 
third  person,  which  was  paid  by  the  plaintiffs 
in  Jan..  1827. 

On  the  part  of  the  defendants,  it  was  proved 
by  a  machinist,  a  man  of  some  science,  that  in 
the  winter  of  1827  he  constructed  a  threshing 
machine,  according  to  the  specification,  to  be 
moved  by  horse-power  ;  that  it  worked  well, 
and  he  considered  it  a  good  and  valuable  im- 
provement ;  that  a  good  mechanic  could  build 
a  machine  upon  the  same  principle,  to  work 
well  by  the  strength  of  an  ordinary  man.  It 
was  further  proved  that  before  the  commence- 
ment of  this  suit  Morse,  one  of  the  defendants, 
told  the  plaintiffs  that  he  would  make  the  deed 
right,  if  it  was  not  so;  that  Van  Ostrand  would 
sign  the  deed,  if  the  plaintiffs  wished  it,  or 
that  another  deed  should  be  correctly  executed. 

The  judge  charged  the  jury  that  the  plaint- 
iffs were  entitled  to  recover ;  that  the  deed  of 
transfer  was  a  nullity,  and  formed  no  consid- 
eration for  the  giving  of  the  notes,  which  being 
negotiable,  were  to  be  considered  as  money  ; 
that  if  the  jury  believed  there  was  such  failure 
of  consideration,  or  if  there  was  fraud  in  the 
transaction,  on  the  part  of  the  defendants,  the 
plaintiffs  were  entitled  to  recover  back  the 
$600,  and  the  interest  on  the  common  counts  ; 
428*]  that  if  the  jury  believed  *the  counts, 
or  the  warranty,  on  special  agreement  were 
sustained  by  the  proof,  they  would  find  for  the 
plaintiffs  on  that  ground  ;  and  that  though 
they  should  find  that  the  improvement  was 
highly  useful  when  worked  by  the  application 
of  horse-power,  still,  if  it  was  not  useful  when 
constructed  for  hand-power,  according  to  the 
specification,  the  plaintiffs  would  be  entitled 
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to  recover,  on  the  ground  of  the  falsity  of  the 
specification.  The  jury  found  a  verdict  for  the 
plaintiffs  for  $600.  The  defendants  moved  to- 
set  aside  the  same,  and  for  a  new  trial. 

Mr.  B.  Davis  N&xon,  for  defendants,  on  the 
grounds  taken  at  the  circuit  in  support  of  the 
motion  for  a  nonsuit,  insisted  that  a  new  trial 
ought  to  be  granted.  He  further  contended 
that  the  judge  erred  in  excluding  the  testimony 
of  Ames,  under  the  circumstances  of  the  case, 
and  that  the  charge  to  the  jury  was  erroneous 
in  relation  to  the  specification,  in  supposing^ 
that  it  was  confined  to  machines  to  be  worked 
by  hand  power. 

Mr.  8.  Beardsley,  for  plaintiffs.  The  instru- 
ment of  conveyance  of  the  patent  right  was  a 
nullity.  It  did  not  transfer  the  interests  of  the 
defendants,  only  one  in  fact  having  signed  it. 
A  patent  right  must  be  conveyed  by  writing 
Laws  U.  S.,Vol.  II.,  p.  850,  sees.  4  and  5,  passed 
Feb.  21,  1793  ;  see,  also,  Act  of  Apr.  17,  1800, 
sec.  3.  An  incorporeal  right  can  be  transferred 
only  by  grant ;  it  is  not  the  subject  of  liv- 
ery. 3  Co.  Litt.,  9  b,  49  a,  121  b,  169  a,  172  a/ 
4  Johns.  ,81.  A  party  cannot  authorize  anoth- 
er, by  parol,  to  execute  a  deed.  The  convey- 
ance being  a  nullity.it  formed  no  consideration 
for  the  notes.  The  consideration  may,  there- 
fore, be  recovered  back  under  the  general 
count. 

Allowing  the  transfer  to  have  been  well  exe- 
cuted, it  conveyed  nothing.  The  patent  right 
itself  was  void,  the  discovery  not  being  useful. 
1  Mas.,  182,  302.  Besides,  the  notes  were  ob- 
tained under  fraudulent  representations. 

Under  circumstances  like  those  in  this  case, 
negotiable  paper  may  be  considered  as  money 
paid.  In  Ainslie  v.  Wilson,  *7  Cow.,  [*42& 
662,  it  was  held  that  property  paid  or  received 
as  money,  will  support  the  action  for  money 
paid,  the  same  as  if  money  itself  had  been  paid. 
So,  taking  a  promissory  note  as  payment  of  an 
execution,  and  indorsing  the  execution  satis- 
fied, has  been  adjudged  equivalent  to  the  pay- 
ment of  money  ;  and  the  amount  of  such  note 
was  regarded  as  money,  in  an  action  for  money 
had  and  received,  on  a  reversal  of  the  judg- 
ment upon  which  the  execution  issued.  Clark 
v.  Pinney,  6  Cow.,  297.  Though  the  giving  a. 
bond  for  the  debt  of  another  is  no  payment, 
and  will  not  support  a  count  for  money  paid, 
the  giving  negotiable  notes  in  some  cases  is 
equivalent  to  the  payment  of  money.  Gum- 
ming v.  Hacldey,  8  Johns.,  202  ;  see,  also.  11 
Johns.,  464. 

A  warranty  was  sufficiently  shown.  Any  rep- 
resentation of  the  quality  of  a  thing  sold,  show- 
ing the  intention  of  the  vendor  to  warrant, 
will  bind  him.  Chapman  v.  Murch,  19  Johns.  r 
290.  The  machine  was  represented  to  be  useful, 
and  was  shown  to  be  useless. 

Mr.  N&xvn,  in  reply.  The  action  cannot  be 
maintained  on  the  common  count, because  there 
was  a  written  contract,  which  was  not  shown 
to  have  been  rescinded.  It  cannot  be  main- 
tained on  the  special  counts  for  the  failure  in 
the  proof  of  the  material  averment,  that  money 
was  paid  by  the  plaintiffs.  The  delivery  of 
notes,  as  between  the  maker  and  payee,  can- 
not be  considered  as  the  payment  of  money, 
entitling  the  maker  to  recover  the  amount  of 
the  notes  on  a  failure  of  consideration.  Where 
a  note  pays  or  extinguishes  a  debt,  it  is  con. 
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sidered  a  payment,  otherwise  not.  There  was 
a  good  consideration  for  the  notes  ;  the  model 
worked  well,  and  the  horse-power  machine 
worked  well  ;  consequently,  an  intermediate 
machine  might  have  been  constructed  by  a 
skillful  machinist.  There  was  no  fraud.  The 
plaintiffs  are  estopped  from  saying  that  they 
received  not  a  conveyance  from  all  the  parties. 
They  were  present  when  it  was  executed,  and 
accepted  it. 

By  the  Court,  SAVAGE,  C h.  J.  The  questions 
which  1  propose  to  consider  are  :  I.  Was  the 
43O*]  giving  the  notes  equivalent  *to  the 
payment  of  money  ?  II.  Was  there  fraud  in 
the  transaction  of" selling  the  patent  right?  III. 
Was  the  action  sustained  upon  either  of  the 
special  counts  ? 

I.  There  are  cases,  no  doubt,  where  the  giv- 
ing a  negotiable  promissory  note  is  equivalent 
to  the  payment  of  money.  Thus,  where  a  sure- 
ty gave  his  own  note,  which  was  received  in 
satisfaction  of  the  debt  of  the  principal,  the 
surety  recovered  the  amount  of  the  note,  as  so 
much  money  paid  for  the  use  of  the  principal. 
Barclay  v.  Qooch,  2  Esp.,  571,  recognized  as 
good  law  in  Gumming  v.  Hackley,  8  Johns.,  206. 

So  where  the  surety  gave  his  note  in  satis- 
faction of  a  judgment  rendered  against  him 
and  the  principal,  the  giving  the  note  was  con- 
sidered as  payment  of  so  much  money,  and  the 
surety  recovered  as  for  money  paid.  Witherby 
v.  Mann,  11  Johns.,  518;  see,  also,  3  Mass.,  403. 
So  where  an  agent  discharged  a  debt  due  to 
his  principal,  by  paying  a  debt  of  his  own  with 
it,  the  agent  was  held  liable  to  his  principal, 
for  the  amount  thus  appropriated,  as  money 
had  and  received  to  his  use.  Beardsley  v.  Root, 
11  Johns.,  464. 

It  has  also  been  held  that  the  taking  a  note 
of  a  third  person  by  the  sheriff  upon  an  execu- 
tion, by  the  consent  of  the  plaintiff,  as  pay- 
ment of  the  execution,  is  equivalent  to  the  pay- 
ment of  money.  Clark  v.  Pinney,  6  Cow.,  301: 
Armstrong  v.  Oarrow,  6  Cow.,  470,  471.  But 
no  case  has  been  cited  to  show  that  the  giving 
a  negotiable  promissory  note  is  the  payment  of 
money  by  the  maker  to  the  payee.  In  no  case 
has  the  giving  a  note  been  held  equivalent  to 
the  payment  of  money,  unless  the  note  was  re- 
ceived as  such,  in  payment  or  discharge  of  a 
debt,  or  liability  of  the  party  sought  to  be 
charged. 

The  conveyance  of  land  received  in  discharge 
of  a  money  debt,  is  equivalent  in  certain  cases 
to  payment  in  money.  7  Cow.,  668. 

Had  the  notes  in  question  been  given  to  a 
third  person,  in  payment  and  discharge  of  a 
debt  d  ue  by  the  defendants  to  such  third  person, 
then  the  case  would  have  come  within  previ- 
ous decisions.  Or  had  the  note  due  Jan.  1, 
1827,  been  transferred  and  paid,  or  even  trans- 
ferred to  an  innocent  indorsee,  before  suit 
431*]brought,  there  would  be  a  *strong  anal- 
ogy to  decided  cases.  But  I  cannot  find  that 
the  giving  a  note  ever  has  been  considered,  as 
between  maker  and  payee,  the  payment  of 
money  by  the  former  to  the  latter. 

If  such  a  note  should  be  given  without  con- 
sideration, there  is  a  remedy.  As  between  pay- 
ee and  maker,  the  want  of  consideration  is  a 
good  defense.  If  the  maker  is  apprehensive 
that  such  a  note,  given  by  him,  will  be  negoti- 
970 


ated,  he  may  procure  an  injunction  from  chan- 
cery in  a  proper  case,  restraining  the  transfer 
of  the  note.  Or  when  such  a  note  shall  be  paid 
to  an  innocent  holder,  the  amount  may  be  re- 
covered back  from  the  party  who  improperly 
obtained  the  note.  But,  in  my  judgment,  the 
mere  giving  a  note  cannot  be  considered  pay- 
ment of  the  very  money,  for  which  such  note 
is  given  as  a  security,  so  as  to  justify  a  recov- 
ery of  it  by  the  maker  against  the  payee.  If  I 
am  correct  in  this  position,  there  has  been  no 
money  paid  previous  to  the  commencement  of 
this  suit  and.  therefore,  the  plaintiffs  cannot 
recover  upon  the  common  count. 

II.  Nor  can  I  see  that  fraud  has  been  proved. 
Fraud  is  never  to  be  presumed,  but  must  be 
shown  by  proof.     The  circumstances  attend- 
ing the  execution  of  the  deed  of  transfer  look 
suspicious,  but  when  an  attempt  was  made  at 
explanation,  by  showing  Ames'  authority  to 
his  copartners  to  sign  his  name,  it  was  required 
that  he  should  be  called  ;  and  when  he  was 
called,  it  was  objected  that  there  should  be  a 
written  authority,  underseal,  produced,  and  so 
the  judge  decided.     An  authority  to  execute  a 
deed,  must  be  given  by  deed,  to  render  the 
deed  valid.  Com.  Dig. ,  Attorney ,  C,  5;  5  Binn., 
615.     But  the  question  before  the  court  and 
jury  was  as  to  the  fraudulent  representations 
or  conduct  of  the  defendants.     It  has  been  al- 
ready proved,  that  the  defendants  had  offered 
to  have  the  conveyance  executed  in  a  manner 
that  should  be  satisfactory.     It  is  worthy  of 
consideration,  also,  that  the  property  to  be  con- 
veyed was  only  a  chattel  interest ;  that  to  con- 
vey such  an  interest  a  seal  is  not  necessary, 
and  that  the  4th  section  of  the  Act  of  Congress, 
of  Feb.  21,  1793,  which  authorizes  an  inventor 
to  assign  his  interest  in  his  invention,  does  not 
require  the  assignment  to  be  made  under  seal. 
*I  am  inclined  to  the  opinion,  there-  [*432 
fore,  that  the  testimony  of  Ames  should  have 
been  received. 

III.  It  becomes  necessary,  then,  to  inquire 
whether  the  plaintiffs  have  made  out  a  case 
under  either  of  their  special  counts.     The  first 
count  states,  substantially,  that  the  defendants 
assumed  and  promised  that  the  machine  was  a 
useful  improvement;  and  that  it  was  not  in,  fact, 
a  useful  improvement.  This  was  fully  proved  ; 
but  the  question  at  the  trial  was,  whether  parol 
proof  could  be  given  of  what  was  said  previous 
to  the  execution  of  the  deed.     On  that  point, 
it  seems  to  me  that  this  is  a  case  where  the 
whole  contract  must  be  presumed  to  be  re- 
duced to  writing.     The  instrument,  in  truth, 
does  not  contain  anything  about  the  contract 
except  a  bare  assignment  of  the  patent  right. 
It  contains  no  warranty  that  the  machine  was 
a  useful  improvement.   Suppose  one  man  sells 
to  another  a  horse  ;  he  represents  him  sound 
and  gentle  and  useful ;  but  a  bill  of  sale  is 
given  in  writing,  which  contains  a  bare  trans- 
fer of  the  animal,  without  any  warranty  or  en- 
gagement as  to  the  soundness  or  good  qualities 
of  the  horse  :  could  the  purchaser  in  that  case 
go  back  and  prove  the  representations  and  as- 
sertions made  before  the  execution  of  the  bill 
of  sale  ?    I  think  not.     Where  a  contract  has 
been  consummated  by  writing,  the  presumption 
is  that  the  writing  contains  the  whole  contract. 
If  I  am  correct  in  this,  then  the  plaintiffs  have 
failed  to  prove  the  warranty.     On  the  main 
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question,  whether  the  improvement  was  a  val- 
uable one,  I  am  of  opinion  that  the  evidence 
was  in  favor  of  the  plaintiffs.  The  machine 
they  purchased  was  to  be  worked  by  hand, 
nnd  they  proved  that  a  machine  made  accord- 
ing to  the  specification  was  worthless.  This 
was  not  contradicted  by  proving  that  a  horse- 
power machine,  under  the  same  patent,  was  a 
valuable  improvement ;  but  this  evidence  was 
irregularly  before  the  jury,  a  warranty  not 
being  properly  proved. 

1  am,  therefore,  of  opinion  that  a  new  trial 
should  be  granted. 

Cited  in— 3  Wend..  82;  9  Wend.,  76  ;  10  Wend.,  501 ; 
2  Den.,  143;  23  N.  Y.,  K4  ;  24  N.  Y.,  343 ;  32  N.  Y..  307  : 
14  Hun,  221;  8  Barb.,  209;  45  Barb.,  175  ;  2  Leg.  Obs., 
385;  24  Cal.,  464;  23 Ind.,  217; 37 Ind.,  540: 17  Minn.,  295; 
40  Mo.,  75 :  7  Kan.,  342 ;  24  Am.  Dec.,  125;  11  Am.  Rep., 
Ill  (33  Iowa,  28) ;  43  Am.  Rep.,  127  (58  Iowa,  579) ;  43 
Am.  Rep.,  389  (15  Vroom.,  579) ;  44  Am.  Rep.,  750  (87 
Ind.,  1 ). 


433*]  *LANE,  qui  tarn,  v.  SHEARS. 

Mortgage — Absolute  Conveyance  Intended  to  Se- 
cure Debt  is  a  mortgage — Parol  Evidence  of  In- 
tent, Admissible — Act  to  Prevent  and  Punish 
Champerty  and  Maintenance — Adverse  Pos- 
session. 

A  conveyance  of  property  absolute  in  terms,  if 
intended  by  the  parties  to  be  a  security  for  debt,  is 
a  mortgage ;  and  such  intentions  may  be  manifested 
either  by  a  written  defeasance  executed  simulta- 
neously with  the  deed,  or  by  the  acts  or  parol  decla- 
rations of  the  parties.  After  the  payment  of  a  debt 
thus  secured,  if  not  before,  the  possession  of  the 
grantor  of  the  deed  will  be  deemed  so  far  adverse  as 
to  subject  the  grantee  to  the  penalties  of  the  Act  to 
Prevent  and  Punish  Champerty  and  Maintenance, 
if  he  sells  a  pretended  title  to  the  property  thus  con- 
veyed. 

After  a  conveyance  by  a  person  having  a  naked 
legal  estate  to  cestul  qui  use,  any  conveyance  to  a 
stranger  subsequently  made,  is  within  the  spirit  and 
policy  of  the  Act,  though  such  conveyance  is  made 
within  the  year. 

A  person  selling,  is  presumed  conusant  of  the  sit- 
uation of  the  land  as  to  adverse  possession. 

Citations— 5  Cow.,  671 ;  18  Johns.,  7 ;  1  Cow.,  126 ; 
2  Cow.,  195,  424 ;  2  Johns.  Ch.,  189  ;  15  Johns.,  205,  319, 
555 ;  4  Johns.  Ch.,  167 ;  6  Johns.  Ch.,  290,  417  : 1  Johns. 
Ch.,594;  7  Johns.  Ch.,  40;  11  Johns.,  534;  4  Johns., 
41 ;  7  Johns.,  251 ;  31  Johns.,  466 ;  8  Johns.,  227 ;  2  Cai., 
183 ;  2  Johns.  Cas.,  59. 

THIS  is  an  action  of  debt  under  the  8th  sec- 
tion of  the  Act  to  Prevent   and  Punish 
Champerty  and  Maintenance,  tried  at  the  Mun- 
roe  Circuit,  in  Mar.  1827,  before  the  Hon.  John 
Birdsall,  one  of  the  circuit  judges. 

In  the  declaration,  the  defendant  is  charged 
with  pretending  title  to  certain  premises,  de- 
scribing them;  and  that  he,  Apr.  8,  1825,  con- 
trary to  the  statute,  by  a  certain  indenture  of 
bargain  and  sale,  conveyed  the  same  to  one 
Benjamin  Shelden.  Then  follows  an  averment, 

NOTE.— 1.  Evidence— Parol— Admissibility  of  to 
show  that  a  conveyance  absolute  on  Its  face  is  a  mort- 
gage. See  Clark  v.  Henry,  2  Cow.,  324,  note.  See,  gen- 
erally, on  the  question  of  the  admissibility  of  parol 
evidence  to  vary  or  explain  written  instruments, 
Jackson  v.  Bowen,  1  Cai.,  358,  note;  M'Kinstry  v. 
Pearsall,  3  Johns,  319,  note;  Murray  v.  Bethune,  ante, 
p.  191,  note, 

2.  Adverse  possession— Whafconstitutes.  See  Clapp 
v.  Bromagham,  9  Cow.,  530,  note,  and  other  notes 
there  cited. 

3.  On  the  question  of  champerty  and  maintenance, 
see  Van  Dyck  v.  Van  Buren,  1  Johns.,  345,  note.  See, 
also,  Moses  v.  McDivitt,  88  N.  Y.,  62 ;  Wetmore  v. 
Hegeman,  88  N.  Y.,  69. 
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that  neither  the  defendant  nor  his  ancestors, 
nor  those  through  whom  he  claimed  the  prem- 
ises, had  been  in  possession  of  the  same,  &c., 
&c. ,  for  the  space  of  one  whole  year,  next  be- 
fore the  making  of  the  said  indenture,  whereby 
he  forfeited  and  became  liable  to  pay  the  whole 
value  of  the  premises,  which  was  averred  to 
be  $1,200. 

The  deed  from  the  defendant  to  Shelden  waa 
proved.  It  appeared  that  in  1818  Lane  pur- 
chased a  small  lot  of  land  of  one  Charles  Day, 
and  went  into  the  immediate  possession  there- 
of, and  erected  valuable  buildings  thereon;  at 
the  same  time  he  erected  a  blacksmith  shop  on 
a  piece  of  land  adjoining  the  lot  he  purchased 
of  Day.  He  paid  Day  for  the  land  he  bought 
of  him,  within  one  year  after  the  purchase, 
and  continued  in  the  possession  of  the  whole 
of  the  premises  until  1823,  when  he  let  the 
premises  purchased  of  Day  to  one  Sackett, 
who  underlet  part  thereof  to  G.  and  I.  Stone, 
and  they  together  occupied  the  same  as  the  ten- 
ants of  Lane,  until  Oct.,  1825;  Lane,  himself, 
continuing  in  the  possession  of  the  small  lot 
on  which  the  blacksmith  shop  was  erected, 
until  after  Apr.,  1825.  In  Mar.,  1822,  Lane 
borrowed  of  Shears  $200,  and  procured  a  deed 
to  be  executed  to  him  by  Day  of  the  lot  he  had 
purchased  of  him,  in  which  deed  he  united  as 
a  grantor.  Shears,  at  the  same  *time,  [*434 
executed  a  bond  to  Lane,  in  the  penal  sum  of 
$800,  conditioned,  that  upon  the  payment  by 
Lane  to  him  of  $200,  with  the  interest  in  one 
year,  he  would  convey  to  Lane  by  warranty 
deed,  the  same  premises  described  in  the  deed 
from  Day  and  Lane  to  him.  It  was  proved  by 
Timothy  Barnard,  Jr.,  who  was  the  scrivener, 
and  wrote  the  deed  and  bond,  that  he  was  told 
when  called  upon  by  one  of  the  parties,  that 
Shears  was  to  loan  Lane  $200;  that  a  deed  was 
to  be  executed  to  Shears  of  the  lot  purchased 
of  Day,  and  that  Shears  was  to  give  a  bond  to 
Lane  to  reconvey  the  premises  to  him,  on  the 
payment  of  the  sum  borrowed;  that  Day  and 
Lane  were  to  join  in  executing  the  deed,  as 
Lane  had  not  yet  received  a  deed  from  Day, 
and  that  the  papers  were  drawn  accordingly. 
(This  testimony  was  objected  to  by  the  defend- 
ant, but  the  objection  was  overruled.)  The 
bond  executed  by  Lane  to  Shears  was  produced, 
with  a  receipt  thereon  by  Shears,  dated  Oct. 
20,  1823,  in  full  of  the  moneys  therein  men- 
tioned. A  deed  from  Shears  to  Lane  of  the  lot 
conveyed  by  Day  and  Lane  to  Shears,  was  also 
produced,  bearing  date  Mar.  29,  1825.  The 
deed  from  Shears  to  Shelden,  which  is  the  un- 
lawful act  complained  of,  bears  date  Apr.  8. 
1825,  and  conveys  the  same  premises  described 
in  the  deeds  from  Day  and  Lane  to  Shears,  and 
from  Shears  to  Lane,  and  in  addition  thereto 
conveys  the  small  piece  on  which  Lane  erected 
a  blacksmith  shop. 

The  plaintiff  having  rested,  the  counsel  for 
the  defendant  moved  that  the  plaintiff  be  non- 
suited, which  motion  was  granted  by  the  pre- 
siding judge,  on  the  grounds  that  the  proof 
did  not  show  a  sufficient  legal  adverse  posses- 
sion in  Lane,  of  any  part  of  the  premises,  at  the 
time  of  the  giving  of  the  deed  from  Shears  to 
Shelden,  to  render  the  act  unlawful;  and  that 
Shears  having  had  the  legal  title  of  that  part 
of  the  premises  conveyed  to  him  by  Day  and 
Lane,  until  a  few  days  previous  to  the  deed 
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to  Shelden,  he  was  to  be  deemed  to  have  been 
in  possession  for  one  whole  year  next  preced- 
ing the  date  of  the  last  mentioned  deed. 

Mr.  G.  C.  Bronson,  for  the  plaintiff,  now 
moved  to  set  aside  the  nonsuit  and  for  a  new 
435*]  trial.  The  defendant  never  had  *title  to 
the  premises  conveyed  by  him  to  Shelden;  the 
bond  executed  by  him  at  the  same  time  that  he 
received  the  deed  from  Day  and  Lane, rendered 
that  conveyance  a  mortgage,  4  Johns.,  81.  A 
conveyance  absolute  in  its  terms,  if  intended 
as  a  security  for  the  payment  of  money,  is  a 
mortgage.  2  Cow.,  224.  Until  foreclosure, 
the  freehold  remains  in  a  mortgagor.  11 
Johns. ,  534.  Whatever  title  the  defendant  had 
in  the  premises  was  extinguished  by  the  pay- 
ment of  the  money.  15  Johns.,  205.  If  the 
legal  estate  was  in  the  defendant  until  his  con- 
veyance to  the  plaintiff,  he  held  as  a  trustee 
only,  for  the  plaintiff,  and  that  estate  was  de- 
termined by  his  conveyance  to  the  plaintiff. 
From  that  moment,  the  possession  of  the  plaint- 
iff was  adverse  to  the  defendant.  If  the  pos- 
session should  be  considered  as  having  been 
constructively  in  the  defendant  until  his  con- 
veyance to  the  plaintiff,  he  is  not  entitled  to 
the  benefit  of  the  saving  clause  in  the  statute, 
which  was  intended  for  the  protection  of  own- 
ers of  land  presumed  ignorant  of  an  adverse 
possession,  from  the  fact  of  having,  within  one 
year,  been  in  possession  by  the  reception  of 
rents  and  profits  or  otherwise.  Here,  the  de- 
fendant knew  there  was  an  adverse  possession, 
having  but  a  few  days  before  conveyed  the 
property  to  the  plaintiff.  At  all  events,  the 
plaintiff  was  entitled  to  recover  for  the  unlaw- 
ful sale  of  the  small  lot  on  which  the  black- 
smith shop  had  been  erected.  To  this  the  de- 
fendant never  had  the  pretense  of  title;  and 
though  the  plaintiff  did  not  show  a  paper  title 
to  the  premises,  he  was  in  possession  for  nine 
years  before  the  trial,  which  is  evideace  of 
right  against  all  the  world,  until  a  better  title 
is  shown. 

Mr.  J.  Dickson,  for  the  defendant.  The  evi- 
dence of  Barnard  ought  not  to  have  been  re- 
ceived, as  its  object  was  to  render  a  convey- 
ance, absolute  in  its  terms,  a  conditional  con- 
veyance ;  but  when  admitted,  it  had  not  the 
effect  intended.  The  plaintiff  never  had  a  con- 
veyance of  the  property  until  he  received  a  deed 
from  the  defendant,  who,  from  1822,  had  the 
legal  estate,  which  remained  in  him  until  Mar., 
1825.  On  the  payment  of  the  money  in  Oct., 
1823,  the  parties  did  not  stand  to  each  other  in 
430*]  the  relation  of  mortgagor  and  *mortga- 
gee,  with  the  mortgage  satisfied.  The  title  to 
the  property  was  still  in  the  defendant.  He 
held,  it  is  admitted,  as  the  trustee  of  the  plaint- 
iff ;  but  the  payment  of  the  money  did  not  ex- 
tinguish his  title,  as  it  would  have  done,  had 
he  held  only  as  mortgagee.  He,  therefore,  held 
the  legal  estate,  and  was  constructively  in  pos- 
session, within  a  year  antecedent  to  the  mak- 
ing of  the  deed  complained  of.  The  possession 
of  the  plaintiff  and  of  the  tenants  on  the  land 
was  not  adverse  to  but  in  subserviency  to  his 
title  ;  and  having  thus  been  in  possession  with- 
in the  year,  his  conveyance  of  the  land  to 
Shelden  did  not  bring  him  within  the  opera- 
tion of  the  statute.  1  Plowd.,  87-89;  Co.  Litt., 
369  a,  b;  11  Mod.,  27  ;  Ld.  Raym.,  845.  The 
statute  is  highly  penal,  and  will  not  be  extend- 
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cd  by  construction.  The  court,  therefore,  will 
not,  by  controverting  the  equitable  estate  of 
the  plaintiff  into  a  legal  estate,  subject  the  de- 
fendant to  its  penalties.  Unless  the  defendant 
is  brought  within  the  very  terms  of  the  stat- 
ute, he  will  not  be  adjudged  guilty.  1  Plowd., 
86  ;  13  Johns.,  293.  If  the  plaintiff's  equitable 
estate  be  not  converted  into  a  legal  estate  by 
construction,  the  defendant  is  within  the  very 
letter  of  the  saving  clause  of  the  statute.  That 
part  of  the  premises  on  which  the  blacksmith's 
shop  was  erected  was  conveyed  by  mistake.  It 
was  an  unintentional  violation  of  the  statute  ; 
and  on  that  ground,  the  defendant  is  excusa- 
ble. 1  Johns.,  357,  358  ;  13  Johns.,  466.  There 
was  no  evidence  that  the  defendant  knew  that 
the  premises  were  held  adversely. 

By  the  Court,  SUTHERLAND,  J.  The  plaint- 
iff was  nonsuited  at  the  trial,  on  the  ground 
that  the  evidence  did  not  show  that  the  prem- 
ises covered  by  the  conveyance  to  Shelden  were 
held  adversely  at  the  time  of  giving  the  deed. 
In  this  direction  I  think  the  learned  judge  erred. 

The  defendant,  Shears,  never  had  any  other 
interest  than  that  of  a  mortgagee  in  the  prem- 
ises in  question,  and  that  interest  was  termi- 
nated or  extinguished  Oct.  20,  1823,  by  the  re- 
payment of  the  principal  and  interest  of  the 
money  loaned  by  him  to  Lane.  5  Cow. ,  671  -r 
18  Johns.,  7;  1  Cow.,  126.  The  authorities 
upon  this  *point  are  clear  and  explicit.  [*43 7 
A  conveyance  of  property  absolute  in  terms,  if 
intended  by  the  parties  to  be  a  security  for 
debt,  is  a  mortgage  ;  and  such  intentions  may 
be  manifested,  either  by  a  written  defeasance, 
executed  simultaneously  with  the  deed,  or  by 
the  acts  or  parol  declarations  of  the  parties. 
Clark  v.  Henry,  2  Cow.,  324;  Dunham  v.  Deyr 
2  Johns.  Ch.,  189 ;  15  Johns.,  555  ;  Peterson  v. 
Clark,\5  Johns.,  205;  4  Johns.Ch.,  167;  6  Johns. 
Ch.,  417  ;  1  Johns,  Ch.,  594  ;  7  Johns.  Ch,,  40. 

If  Shears  had  only  the  interest  of  a  mortga- 
gee in  these  premises,  then  no  conveyance  from 
him  to  Lane  was  necessary  to  restore  to  Lane 
the  entire  title.  A  mortgagee  has  but  a  chattel 
interest,  the  freehold  remains  in  the  mortga- 
gor. Wilson  v.  Troupe,  2  Cow.,  195;  6  Johns., 
290  ;  11  Johns.,  534  ;  15  Johns.,  319.  Payment 
of  the  debt  is  an  extinguishment  of  the  mort- 

§age.  4  Johns.,  41.  It  is  not  pretended  that 
hears  ever  had  the  actual  possession  of  the 
premises.  The  tenant  in  possession  entered  and 
held  under  contract  with  Lane,  and  the  de- 
fendant's interest  being  only  that  of  a  mortga- 
gee out  of  possession,  the  possession  of  the 
tenant  was  not,  in  judgment  of  law,  his  pos- 
session, but  the  possession  ef  the  mortgagor. 
After  the  payment  of  the  debt  and  the  conse- 
quent extinguishment  of  the  mortgage,  at  all 
events,  if  not  before,  the  possession  was  ad- 
verse as  against  Shears.  He  had  no  le^al  or 
eqnitable  interest  in  the  premises,  and  this  was 
more  than  a  year  previous  to  the  conveyance 
to  Shelden.  But  even  if  the  naked  legal  title 
remained  in  him  after  the  payment  of  the  debt, 
the  conveyance  to  Lane  of  Mar.  29,  certainly 
terminated  it;  and  any  conveyance  subsequent 
to  that,  must  be  within  the  spirit  and  policy  of 
the  Act. 

The  defendant  is  to  be  presumed  to  have 
known  the  situation  of  the  premises,  and  that 
they  were  occupied  by  the  tenant  of  Lane.  A 
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person  who  sells  and  conveys  land  without  the 
knowledge  that  there  is  a  subsisting  adverse 
possession,  is  not  liable  to  the  penalty  given  by 
the  8th  section  of  the  Act  for  Selling  a  Pre- 
tended Title  ;  but  the  seller  of  land  is,  in  the 
first  instance,  to  be  presumed  conusant  of  the 
438*]situation  *of  it.  Teele  v.  Fonda-,  7  Johns. , 
251;  Hassenfrats  v.  Kelley,  13  Johns.,  466;  8 
Johns.,  227;2Cai., 183; 2  Johns.  Ch., 59.  If  there 
had  been  any  doubt  as  to  the  knowledge  of  the 
defendant  of  the  adverse  possession,  it  should 
have  been  left  to  the  jury. 
Nonsuit  set  aside,  and  new  trial  granted. 

Cited  in— 9  Wend.,  526 ;  2  Bos.,  529 ;  33  Super.,  95  ; 
13  Mich.,  396 ;  36  Cal.,  39-41,  58 ;  38  Cal.,  199. 


STUART  «.  CLOSE. 

Pleading — Technical  Nicety,  not  Required  in 
Justice  Courts — 8.  O.  will  Intend  the  Merits  to 
have  been  Fairly  Tried,  if  Possible — Reversal  of 
Judgment  where  the  Plaintiff  Clearly  had  no 
Cause  of  Action. 

Technical  nicety  or  legal  precision  is  not  required 
in  the  pleadings  in  justice's  courts.  Whenever  the 
S.  C.  can  possibly  intend  that  the  merits  have  been 
fairly  tried,  they  will  not  examine  or  test  by  tech- 
nical rules  the  formality  of  the  pleadings.  And  if 
it  clearly  appear  that  the  plaintiff  had  no  right  to 
recover,  the  court  will  reverse  a  judgment,  though 
a  jury  find  a  verdict  for  the  plaintiff.  Thus  where, 
in  an  action  commenced  in  a  justice's  court,  re- 
moved into  a  C.  P.  by  appeal,  the  defendant  plead  a 
former  suit  for  the  same  cause  of  action,  a  judg- 
ment rendered,  collected  and  paid ;  to  which  the 
plaintiff  replied,  that  the  judgment  mentioned  in 
the  plea  had  been  reversed  on  certiorarl ;  the  de- 
fendant rejoined,  that  the  money  paid  had  not  been 
recovered  back  on  the  reversal  of  the  judgment ; 
the  plaintiff  demurred,  and  the  clef  endant  joined  in 
demurrer ;  it  was  held,  that  the  plea  was  substan- 
tially a  plea  of  payment ;  that  the  payment  under 
the  judgment  was  a  satisfaction  whether  the  judg- 
ment was  reversed  or  not,  provided  that  the  de- 
fendant elected  not  to  call  on  the  plaintiff,  after  the 
reversal  of  the  judgment,  to  restore  the  money,  and 
•directed  it  to  be  retained  as  a  payment  of  the  plaint- 
iff's demand;  and  that  the  defendant  could  not 
afterwards  rightfully  call  on  the  plaintiff  to  restore 
the  identical  money  which  he  had  thus  applied. 
Upon  these  principles,  a  judgment  rendered  on  a 
verdict  for  the  plaintiff,  on  an  issue  of  fact,  was  re- 
versed, the  defendant  being  entitled  to  judgment 
•on  the  issue  of  law,  the  pica  interposed  by  him  go- 
ing to  the  whole  cause  of  action. 

Citations— Johns.  Dig.,  138;  3  Cai.,  174,  275;  1  Johns. 
€as.,  333 ;  2  Johns.,  195. 

TERROR  from  the  Broome  C.  P.  Close  sued 
JL^  Stuart  before  a  justice  of  the  peace,  and 
exhibited  an  account  for  work  and  labor,  &c. 
Stuart  pleaded,  first,  the  general  issue  ;  and 
secondly,  a  special  plea  of  a  former  suit  for  the 
same  cause  of  action,  a  judgment  recovered 
and  money  collected  and  paid.  Close  replied, 
that  the  judgment  mentioned  in  the  plea  had 
been  reversed  on  certiorari.  Stuart  rejoined, 
that  the  money  paid  had  not  been  recovered 
back  on  the  reversal  of  the  judgment.  Close 
demurred,  and  Stuart  joined  in  demurrer. 
The  cause  was  tried  by  a  jury,  who  found  a 
verdict  for  Close  for  $26.23.  Stuart  appealed 
to  the  Broome  C.  P.,  where  the  cause  was 
again  tried  on  the  pleadings  in  the  court  below, 
in  Dec.  1821.  Close  proved  the  several  items 
of  his  account.  Stuart  introduced  a  witness, 
who  testified,  that  on  the  joining  of  the  issue, 
in  the  suit  before  the  justice,  it  was  admitted 
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by  the  parties,  that  the  judgment  mentioned  in 
Stuart's  plea  was  *paid  by  Stuart,  that,  [439 
subsequently,  it  was  reversed  on  certiorari,  but 
that  neither  the  damages  or  costs  of  such  re- 
versal had  been  paid  by  Close.  The  court 
charged  the  jury  that  they  were  to  decide  the 
cause  as  if  there  had  been  no  previous  trial  ; 
that  the  plaintiff  had  a  right  within  the  time 
limited  by  statute,  after  the  reversal  of  his 
judgment,  to  commence,  a  new  action  for  his 
original  demand.  The  defendant  below  except- 
ed  to  the  charge  of  the  court.  The  jury  found 
a  verdict  for  the  plaintiff  for  $26.49,  on  which 
judgment  was  entered. 

Mr.  J.  C.  Spencer,  for  plaintiff  in  error.  The 
judgment  in  the  court  below  is  erroneous.  The 
issue  of  law  remaining  undisposed  of,  and  the 
defendant  below  being  entitled  to  judgment  in 
his  favor  on  the  demurrer. 

Mr.  J.  A.  Collier,  for  defendant.  The  only 
exception  taken  in  the  court  below  is  to  the 
charge  of  the  court,  which  is  correct  as  far  as 
it  goes.  If  the  party  had  desired  the  instruc- 
tions of  the  court  to  the  jury  on  any  particular 
point,  he  should  have  directed  their  attention 
to  it.  The  payment  of  the  money  on  the  first 
judgment  was  no  bar  to  the  plaintiff's  right  of 
recovery  in  the  court  below.  The  defendant 
had  a  judgment  against  the  plaintiff  for  both 
damages  and  costs,  which  he  might  and  still 
may  enforce  by  execution;  or  he  might  have 
set  off  his  judgment  against  the  plaintiff's  de- 
mand. Had  judgment  been  rendered  for  the 
defendant  on  his  plea,  it  would  have  been  a 
final  bar  to  the  plaintiff's  demand;  and  yet  the 
defendant  could  have  issued  his  execution  and 
collected  the  money  adjudged  to  him  upon  the 
reversal  of  the  first  judgment. 

By  the  Court,  WOODWORTH,  J.  Several  ob- 
jections were  made,  in  the  course  of  the  trial, 
to  the  admission  of  evidence;  but  no  exception 
appears  to  have  been  taken  except  to  the  charge 
of  the  court,  who  directed  the  jury  they  were 
to  decide  the  cause  as  if  there  had  been  no 
previous  trial,  and  that  the  plaintiff  had  a 
right,  within  the  time  limited  by  statute,  after 
the  reversal  of  his  judgment,  to  commence  a 
new  action  for  his  original  demand. 

*It  does  not  appear  that  either  the  [*44O 
justice  or  the  Court  of  C.  P.  took  any  particu- 
lar notice  of  the  issue  in  law  arising  on  the  de- 
murrer; but  having  rendered  judgment  for  the 
plaintiff  below,  it  necessarily  follows  that  such 
judgment  disposed  of  the  demurrer,  and  that, 
in  the  opinion  of  the  court,  it  interposed  no  bar 
to  the  right  of  recovery.  Whether  in  this  they 
decided  correctly,  is  the  only  material  question 
arising  in  this  cause.  The  charge  of  the  court 
is  silent  as  to  the  effect  of  the  demurrer.  The 
trial  by  the  jury  must  be  considered  as  a  trial  of 
the  issue  in  fact  merely  and,  in  that  point  of 
view,  I  do  not  perceive  anything  objectionable. 
It  is  a  well  settled  rule,  that  a  bill  of  excep- 
tions is  not  well  taken,  to  a  charge  which  is 
entirely  correct  as  far  as  it  proceeds,  although 
it  may  omit  matter  upon  which  it  would  have 
been  proper  to  charge  the  jury;  and  particularly 
so,  when  the  court  are  not  called  on  by  the 
counsel  to  supply  such  omission.  In  this  case, 
the  issue  in  fact  was  tried  before  any  decision 
on  the  issue  in  law.  On  the  pleadings,  the 
only  question  before  the  jury  was,  whether  the 

973 


440 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1828 


defendant  was  indebted  to  the  plaintiff,  as 
stated  in  the  declaration.  They  found  for  the 
plaintiff.  (This  verdict,  however,  can  be  con- 
sidered only  as  assessing  contingent  damages. 
If  the  plaintiff  was  entitled  to  judgment  on  the 
demurrer,  then  indeed,  judgment  ought  to  be 
rendered  in  his  favor  on  the  whole  case;  but 
if  the  defendant  was  entitled  to  judgment  on 
the  issue  in  law,  it  would  defeat  the  whole 
cause  of  action  and,  notwithstanding  the  ver- 
dict judgment  ought  to  be  rendered  for  the  de- 
fendant.) The  court  below  gave  judgment  for 
the  plaintiff.  If  they  erred,  it  is  here  a  proper 
subject  of  review:  because, on  a  writ  of  error, 
the  court  will  examine  both  the  record  and  bill 
of  exceptions,  and  if  substantial  error  appears 
in  either,  the  judgment  ought  to  be  reversed. 

We  are,  then,  to  decide  on  the  defense  inter- 
posed by  the  defendant  in  his  second  plea.  In 
doing  this,  it  is  scarcely  necessary  to  remark, 
that  as  this  cause  was  commenced  before  a 
justice,  the  proceedings,  as  far  as  respects  reg- 
ularity and  form,  will  be  reviewed  with  liber- 
ality. This  has  been  uniformly  decided.  Tech- 
nical nicety  or  legal  precision  is  not  required 
in  the  pleadings,  but  it  will  be  sufficient,  if 
441*]  there  *appear  a  good  ground  of  action 
within  the  justice's  jurisdiction,  and  that  the 
merits  of  the  cause  have  been  tried.  Johns. 
Dig.,  138,  and  cases  cited.  So,  also,  it  has  been 
held,  that  the  joining  a  formal  issue  is  not  ma- 
terial; and  that  special  pleading  in  a  justice's 
court  is  to  be  discountenanced.  3  Cai.,  275, 
174.  In  the  last  case,  the  court  observed, 
"  Whenever  we  can  possibly  intend  from  the 
record,  that  the  merits  were  fairly  tried,  we 
will  not  examine  or  test,  by  technical  rules,  the 
formality  of  the  pleadings."  1  Johns.  Gas., 
333.  The  same  principles  obviously  apply,  if 
there  appear  a  good  ground  of  defense.  Both 
parties  are  within  the  protection  of  this  salu- 
tary rule.  The  cause,  when  removed  to  the  C. 
P. ,  is  tried  on  the  issues  joined  in  the  court  be- 
low; we  must,  therefore,  apply  the  same  rule 
in  examining  these  pleadings,  as  to  a  case 
where  the  cause  is  brought  into  this  court  di- 
rectly by  certiorariio  a  justice.  In  considering 
these  pleadings,  the  merits  of  the  defense  are 
alone  to  be  taken  into  view.  In  the  case  of 
Nicoll  v.  Dunlap,  on  certiorari,  2  Johns. ,  195, 
the  court  held,  that  if  it  clearly  appear,  from 
the  evidence  on  both  sides,  that  the  plaintiff 
had  no  right  to  recover,  the  court  will  set  aside 
the  judgment,  though  the  jury  found  a  verdict 
for  the  plaintiff. 

In  deciding  on  the  issue  in  law,  it  remains  to 
inquire,  1.  What  was  the  defense  intended  to 
be  relied  on  by  the  defendant?  8.  What  is  ad- 
mitted by  the  pleadings?  and  3.  Whether  the 
facts  admitted  constitute  a  valid  defense.  If 
they  do,  it  follows,  that  notwithstanding  the 
finding  of  the  jury  on  the  issue  in  fact,  judg- 
ment ought  to  have  been  rendered  for  the  de- 
fendant, on  the  whole  case  in  the  court  below. 

The  second  plea,  in  substance,  avers  pay- 
ment, and  the  manner  in  which  payment  was 
made.  It  is  true,  that  the  judgment  per  se,  so 
long  as  it  remained  in  force  was  of  itself  an  ex- 
tinguishment of  the  plaintiff's  demand;  but 
the  payment  under  that  judgment,  was  a  satis- 
faction, whether  the  judgment  was  reversed  or 
not,  provided  the  defendant  elected  not  to  call 
on  the  plaintiff  after  the  reversal  of  the  judg- 
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ment  to  restore  the  money,  and  directed  it  to 
be  retained  as  a  payment.  It  is  admitted,  that 
after  reversal,  the  defendant  *might  [*442 
have  obliged  the  plaintiff  to  refund;  and  had 
he  done  so,  undoubtedly  the  original  cause  of 
action  would  have  revived.  But  as  such  a 
course  would  not  confer  any  benefit  on  the  de- 
fendant, it  is  difficult  to  discover  any  induce- 
ments for  pursuing  it.  If  the  defendant,  after 
the  reversal,  had  chosen  to  compel  the  repay- 
ment of  the  money  collected  of  him  on  the 
plaintiff's  judgment,  he  would  have  been  liable 
immediately  thereafter,  to  the  original  demand 
with  costs.  It  appears  to  me  that  this  was 
never  intended  by  the  defendant;  but  that,  as 
he  had  once  fully  paid  the  debt,  he  waived  the 
right  acquired  by  the  reversal,  and  assented 
that  the  money  received  by  the  plaintiff  should 
remain  in  his  hands  as  a  satisfaction  of  his  de- 
mand. This  the  defendant  had  a  right  to  do; 
it  was  most  beneficial  for  all  parties.  I  think 
the  defendant's  second  plea  is  to  be  understood 
as  saying  the  defendant  has  once  paid  the 
plaintiff,  by  satisfying  a  judgment  recovered 
by  him  for  the  debt  now  demanded,  and  insist- 
ing that  the  money  thus  collected  by  the  plaint- 
iff, shall  remain  in  his  hands  as  a  full  satisfac- 
tion. This  was  an  appropriation  by  the  defend- 
ant of  the  money  the  plaintiff  held,  and  di- 
recting its  application  as  a  payment.  The 
source  from  whence  the  plaintiff  received  the 
defendant's  money  cannot  be  material;  whether 
it  had  been  collected  on  a  judgment,  which 
was  afterwards  reversed  or  had  been  paid  to 
the  plaintiff  by  a  stranger  for  the  use  of  the  de- 
fendant, seems  to  be  immaterial.  It  was,  in 
either  case,  the  defendant's  money;  and  if  so, 
it  follows  that  he  possessed  the  right  to  apply  it 
to  the  payment  of  any  debt  the  plaintiff  claimed 
against  him.  By  doing  so,  the  defendant  could 
not  afterwards  rightfully  call  on  the  plaintiff 
to  restore  the  identical  money  which  the  defend- 
ant, by  his  plea,  had  applied  in  this  manner. 
Understanding  the  plea  in  this  sense,  the 
plaintiff  was  bound  to  answer,  if  he  could,  so 
as  to  avoid  it.  The  replication  alleges,  merely, 
that  the  judgment  was  reversed.  If  I  am  cor- 
rect in  the  view  already  taken,  that  the  defend- 
ant relied  on  the  money  collected  on  that  judg- 
ment as  payment,  and  if  he  had  a  right  to  ap- 
propriate it  in  this  manner,  notwithstanding 
the  reversal,  it  follows  that  the  replication  is 
no  sufficient  answer;  it  does  not  confess  and 
avoid,  traverse  or  deny  substantial  matter  al- 
leged by  *the  defendant, which  formed  [*443 
a  complete  defense  against  the  plaintiff's  action 
and,  consequently,  as  long  as  that  defense  re- 
mains unanswered,  it  is  a  bar  to  the  plaintiff's  ac- 
tion. It  becomes  immaterial  to  consider  what 
the  subsequent  pleadings  are,  if  the  plaintiff 
has  in  substance  committed  the  first  fault.  The 
rejoinder,  if  considered  immaterial,  has  not 
the  effect  to  nullify  a  good  plea.  In  the  lati- 
tude in  which  pleadings  before  a  justice  are 
viewed,  it  seems  to  me  the  rejoinder  goes  in 
some  measure  to  fortify  the  plea,  and  to  reiter- 
ate, in  substance,  the  same  matter  contained  in 
it.  It  alleges  that  no  money  was  recovered  on 
the  reversal,  thereby  showing  that  the  preced- 
ing construction  of  the  plea  is  according  to  its 
fair  import,  to  wit:  that  although  the  judg- 
ment had  been  reversed,  the  defendant  still  in- 
sisted that  the  money  collected  under  it  should 

WEND.  1. 


1828 


SHERWOOD  v.  JOHHSON. 


443 


be  applied  as  payment  in  this  action.  On  the 
issue  in  law,  the  defendant  was  entitled  to  judg- 
ment; and  as  the  plea  went  to  the  whole  cause 
of  action,  judgment  ought  to  have  been  ren- 
dered for  the  defendant,  notwithstanding  the 
verdict  on  the  issue  in  fact. 

The  judgment  of  the  court  below  must  be  re- 
versed. 

Reversed— 4  Wend.,  95. 
Cited  in-4  Barb.,  366. 
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JOHNSON,  Executor  of  SMITH. 

Pleading — Fraud — Priority  of  Judgments  in 
Courts  of  Record  over  those  injustices'  Courts, 
in  Administration  of  Estates. 

In  a  replication  to  a  plea  by  an  executor,  of  an 
outstanding  judgment,  and  no  assets  prceter  that 
the  Judgment  was  obtained  per  fraudem,  it  is  suffi- 
cient to  allege  fraud  and  covin  generally,  without 
showing  the  fraud  specially.  Justices'  courts  not 
being  courts  of  record,  judgments  obtained  there- 
in must  be  postponed  to  judgments  rendered  in 
courts  of  record,  in  the  course  of  administration  of 
an  estate. 

Citations— 2  Chit.,  611,  n.  o.;  Cro.  Eliz.,  462 ;  1  Lut., 
662 ;  2  Saund.,  60,  n.  3.;  Toll.,  263 ;  16  Johns.,  233 ;  6 
Cow.,  590. 

"HEMURRER  to  replication.  The  declara- 
\J  tion  is  in  debt  on  a  judgment  obtained 
against  the  testator,  in  the  C.  P.  of  Broome,in 
May,  1817.  Plea,  plene  administravit,  except 
as  to  $50,  which  the  defendant  says  he  retains  in 
his  own  hands.towards  satisfying  himself  of  a 
judgment  recovered  by  him  against  the  testa- 
tor, in  his  lifetime,  to  wit:  in  July,  1818,  be- 
fore a  justice  of  the  peace,  on  confession  of  the 
testator.  Replication,  precludi  non,  because 
the  plaintiff  saith,  that  the  said  judgment  in 
the  said  plea  mentioned  to  have  been  recovered 
against  the  said  N.  W.  S.,  the  testator,  by  the 
444*]*said  defendant,  was  had  and  obtained 
by  the  fraud  and  covin  of  the  said  defendant, 
and  the  said  N.  W.  S.  with  the  intent  to  de- 
fraud the  said  plaintiff  of  his  said  debt  ;  and 
this,  &c.,  wherefore,  &c.  Demurrer,  assign- 
ing the  want  of  specification  of  the  particulars 
of  the  fraud,  and  the  omission  to  deny  the  jus- 
tice of  the  debt,  as  special  causes,  and  joinder. 
Mr.  J.  A.  Collier,  for  defendant.  A  replica- 
tion that  the  judgment  was  obtained  per  fraud- 
em  generally,  without  specifying  the  particu- 
lars in  which  it  is  pretended  the  fraud  consists, 
is  not  good.  There  are  some  general  dicta  to 
that  purport  in  the  books,  but  they  are  not  sup 
ported  by  adjudged  cases  ;  whereas,  there  are 
a  variety  of  cases  in  which  a  general  replica- 
tion of  fraud  has  been  held  unavailing.  Thus, 
when  a  judgment  is  obtained  against  an  exec- 
utor by  covin,  but  for  a  just  debt,  the  creditor 
cannot  avoid  the  judgment  by  alleging  that  it 
was  obtained  by  covin,  to  defraud  him.  Sir 
W.  Jones,  92.  So  in  Cro.  Eliz.,  462,  it  was  held 
that  the  plaintiff  could  not,  to  a  judgment 
pleaded  by  an  executor,  reply  that  it  was  ob 
tained  by  fraud  and  eovin,  and  rely  upon  it, 
but  must  also  traverse  that  the  judgment  was 
for  a  just  debt.  And  in  5  T.  R.,  80,  on  a  rep- 
lication of  fraud  generally,  a  verdict  obtained 
by  a  plaintiff  was  set  aside,  because  the  plaint- 
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iff  had  not  specified  in  what  the  alleged  fraud 
consisted.  Much  precision  is  not  necessary  in 
the  specification;  to  allege  the  want  of  consid- 
eration, or  that  the  debt  was  for  a  less  sum  than 
that  for  which  the  judgment  was  confessed, 
would  probably  be  sufficient ;  but  enough 
should  be  averred  to  enable  the  party  to  come 
prepared  to  support  the  judgment. 

Mr.  J.  L.  Wendell,  for  plaintiff.  The  repli- 
cation is  good.  2  Chit.  PI.,  660,  and  cases  cit- 
ed, n.  I.  The  case  in  Cro.  Eliz.  is  overruled  in 
Trethewy  v.  Ackland,  2  Saund.,  49;  and  \nRob- 
inson  v.  Corbet,  1  Lutw.,  662,  it  was  said  by 
Powell,  J.  and  which  has  been  adopted  ever 
since,  that  the  plaintiff  cannot  insist  upon  any- 
thing but  the  fraud  ;  and  that  the  opinion  in 
Cro.  Eliz.  had  been  a  long  time  exploded,  and 
*there  was  no  need  to  plead  that  the  [*445 
judgment  was  for  a  true  debt.  The  case  in  Sir 
W.  Jones  only  determines,  that  to  a  plea  of 
judgment  recovered, the  plaintiff  may  rely  that 
there  is  nothing  due;  and  that,  undoubtedly, is 
the  better  course  of  pleading,  to  allege  that 
there  is  nothing  due,  or  that  the  judgment  is 
kept  on  foot  per  fraudem;  for  if  the  defendant 
should  show  that  there  was  no  fraud  in  fact, 
as  where  a  judgment  was  confessed  by  mis- 
take for  too  large  a  sum,  he  would  succeed,  as 
in  the  case  in  5  T.  R.  But  here,  where  the 
party  by  his  demurrer,  admits  that  the  judg- 
ment was  obtained  by  fraud  and  covin,  there 
can  be  no  question  that  the  plaintiff  is  entitled 
to  judgment. 

The  plea  is  bad.  The  debt  of  the  plaintiff 
being  a  debt  of  record,  is  entitled  to  prefer- 
ence in  payment,  over  the  debt  of  the  defend- 
ant, which  being  a  justice's  judgment,  ranks 
only  as  a  specialty.  6  Cow.,  589.  Amerce- 
ments of  courts  not  of  record  have  no  prefer- 
ence. Toll.  Law  of  Ex.,  260.  A  judgment 
not  docketed  has  no  preference  to  a  specialty. 
Id.,  269.  The  defendant's  judgment  here,  is 
not  shown  even  to  have  been  docketed  by  the 
transmission  of  a  transcript  to  the  county  clerk's 
office;  but  even  had  it  been  thus  docketed,  it  is 
not  a  debt  of  record,  which  is  a  judgment  of  a 
court  of  record,  not  depending  upon  the  dig- 
nity of  the  court,  or  the  extent  of  its  jurisdic- 
tion, but  upon  the  fact  of  its  being  a  court  of 
record.  Toll.,  263. 

Mr.  Cottier,  in  reply.  Justices'  judgments 
are  of  a  higher  nature  than  a  specialty.  A 
judgment  obtained  before  a  justice  on  a  spe- 
cialty, would  be  pleadable  in  bar  to  a  new  ac- 
tion upon  the  same  instrument.  The  certificate 
of  a  justice's  judgment  is  conclusive,  and  can- 
not be  contradicted  by  parol.  13  Johns.,  184. 
Courts  baron,  and  other  courts  of  inferior  ju- 
risdiction in  England,  have  not  so  high  a  char- 
acter ;  their  proceedings  can  be  proved  or  dis- 
proved by  parol.  3  Bl.  Com.,  25.  The  power 
to  fine  and  imprison,  constitutes  a  court  of  re- 
cord. Id.,  24,  25.  Our  justices' courts  possess 
that  power.  Priority  does  not  depend  upon 
the  dignity  of  the  court.  Rob.  Wills,  83.  A 
judgment  in  a  pie  poudre  court  in  England  has 
the  *same  rank  as  a  judgment  in  high-[*446 
er  courts.  Toll.,  264.  The  jurisdiction  of  a 
justice's  court  here,  is  much  more  extensive. 

By  the  Court,  SAVAGE,  Ch.  J.  The  replica- 
tion is  good,  and  according  to  approved  prece- 
dent. 2  Chit.,  611,  n.  o.  It  is  sufficient  to  al- 
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lege  fraud  and  covin  generally,  without  show- 
ing such  fraud  specially.  In  G/reen  v.  Wilcocks, 
€ro.  Eliz.,  462,  it  was  held  that  the  plaintiff, 
in  his  replication,  must  not  only  reply  fraud 
and  covin,  but  must  traverse  that  the  judgment 
was  given  for  a  just  debt ;  but  a  different  rule 
prevails  now.  1  Lut.,  662;  2  Saund.,  50,  n.  8. 
The  court  there  say,  the  plaintiff  may  traverse 
the  special  matter,  or  rely  on  the  fraud  gener- 
ally, and  either  way  is  good. 

The  next  question  is  upon  the  plea  ;  and  the 
question  is,  simply,  whether  a  judgment  before 
a  justice  of  the  peace  is  a  debt  of  record.  All 
judgments  in  courts  of  record  are  of  equal 
dignity  in  the  payment  of  debts.  Toll.,  263. 
It  has  frequently  been  held  by  this  court,  that 
justices' courts  are  not  courts  of  record,  though 
they  possess  many  of  the  powers  of  courts  of 
record.  They  are  very  important  tribunals  ; 
but  the  Legislature  have  not  constituted  them 
courts  of  record.  They  are,  in  legal  accepta- 
tion, inferior  courts.  Of  course,  judgments  in 
those  courts  must  be  postponed  to  judgments 
in  courts  of  record.  In  16  Johns.,  233,  this 
court  said, that  a  justice's  judgment  was  equiv- 
alent, at  least,  at  a  specialty,  and  that  debt  was 
the  proper  action  to  be  brought  upon  it.  In 
Witherwax  v.  Averill,  6  Cow.,  590, we  held  that 
a  justice's  judgment  is  not  to  be  tried  by  the 
record  upon  a  plea  of  nul  tiel  record,  but  by  a 
jury;  and  that  it  ranks  as  a  specialty.  Of  course 
it  cannot  be  pleaded  as  a  debt  of  record.  The 
plea  is  bad. 

The  plaintiff  is  entitled  to  judgment  on  the  de- 
murrer. 

Cited  in— 25  Am.  Dec.,  89,  95  (3  Blatchf .,  170). 


447*]  *MILLAR  ads.  THOMPSON. 

Seduction — When  Action  Lies  for,  by  Parent  or 
One  Standing  in  Loco  Parentis. 

Case  for  seduction  will  not  lie,  where  the  female 
is  over  the  age  of  21,  unless  she  be  in  the  actual  serv- 
ice of  her  father,  or  of  him  who  stands  in  toco  po- 
renti8,so  as  to  constitute.in  law  and  in  fact,the  rela- 
tion of  master  and  servant.  If  the  female  be  under 
age,  she  is  presumed  to  be  under  the  control  and 
protection  of  her  parent,  so  as  to  entitle  him  to  the 
action, whether  she  actually  resides  with  him  or  not: 
but  if  she  be  above  the  age  of  21,  and  resides  with 
her  seducer  at  the  time  of  the  seduction,  no  action 
lies. 

Citations— 10  Johns.,  117 ;  9  Johns.,  387;  5  Cow.,  106. 

THIS  was  an  action  on  the  case  for  debauch- 
ing the  sister  of  the  plaintiff,  per  quod  serv- 
itium  amisit,  tried  at  the  Washington  Circuit, 
in  June,  1827,  before  the  Hon.  Reuben  H.  Wai- 
worth,  then  one  of  the  circuit  judges. 

The  defendant  was  a  clergyman,  a  widower, 
resident  in  the  County  of  Washington.  The  se- 
duced and  her  brother.the  plaintiff, were  mem- 
bers of  the  church  of  which  the  defendant  was 
minister.  The  seduced  went  to  reside  with  the 
defendant.in  the  capacity  of  housekeeper,  when 
she  was  between  22  and  23  years  of  age,  and 
remained  with  him  about  three  years  and  a 
half,  when  she  left  him,  in  a  state  of  pregnan- 
cy, and  went  to  the  house  of  her  brother,  the 


NOTE.— Seduction—  Who  may  maintain  action  for. 

Tor  a  full  discussion,  see  Sargent  v. ,  5  Cow., 

106,  note. 

976 


plaintiff  in  this  cause,  where,  shortly  after,  she 
was  delivered  of  a  child,  of  which  the  defend- 
ant was  the  father.  An  illicit  intercourse  com- 
menced between  the  defendant  and  her  about 
a  year  before  the  child  was  begotten.  She  was 
an  orphan,  her  parents  having  died  when  she 
was  quite  young.  She  was  reared  and  protect- 
ed by  her  brother,  with  whom  she  resided  un- 
til she  went  to  live  with  the  defendant.  After 
she  left  the  defendant's  house,  her  brother  pro- 
vided for  her  in  her  sickness,  and  defrayed  the 
expenses  of  her  lying-in.  Whilst  she  lived 
with  the  defendant  she  was  in  the  habit  of  tak- 
ing care  of  her  brother's  family  in  cases  of  sick- 
ness,and  assisted  in  ordinary  household  affairs, 
which  she  also  did  after  she  left  the  defendant's 
house;  but  her  health  was  then  such  she  could 
not  do  much.  She  testified  that  she  always  con- 
sidered her  brother's  house  her  home. 

The  defendant's  counsel  moved  that  the 
plaintiff  be  nonsuited;  because,  1.  The  seduc- 
tion took  place  at  the  house  of  the  defendant, 
and  whilst  the  seduced  was  the  servant  of  the 
defendant.  2.  That  the  plaintiff  was  not  en- 
titled to  the  services  of  his  sister  and,  there- 
fore, could  not  sustain  an  action  for  her  se- 
duction. 3.  That  her  return  to  his  house, 
and  the  subsequent  services  rendered  by  her, 
did  not  entitle  him  *to  maintain  the  [*448 
action;  which  motion  was  denied  by  the  pre- 
siding judge,  who  decided  that  to  maintain  the 
action,  it  was  not  necessary  to  show  that  the 
plaintiff  was  legally  entitled  to  the  services  of 
his  sister;  it  was  sufficient  if  she  was  actually 
his  servant,  although  such  services  were  vol- 
untarv  and  of  the  slightest  character;  that  the 
plaintiff  in  this  case  stood  in  loco  parentis,  and 
could  maintain  the  action,  if  the  father  of  the 
female,  had  he  been  living,  could  have  main- 
tained it ;  that  by  the  modern  decisions  of  the 
English  courts  neither  the  father  nor  any  other 
person  could  maintain  an  action  for  the  most 
aggravated  case  of  seduction,  if  the  female  was 
in  the  actual  service  of  the  seducer,  or  of  a 
third  person,  at  the  time  of  the  seduction ;  but 
the  Supreme  Court,  in  the  case  of  Sargent  v. 
Denniston,  had  adopted  a  more  reasonable  rule, 
vis. :  that  if  the  seduced  during  pregnancy,  re- 
turned to  the  service  of  the  parent,  although 
the  parent  was  not  legally  entitled  to  her  ser- 
vices, he  might  maintain  an  action  ;  that  ac- 
cording to  the  principles  adopted  in  that  case, 
the  plaintiff  here  standing  in  the  place  of  a 
parent  to  his  sister  whom  he  had  fostered  and 
protected  in  her  orphanage,  was  entitled  to  main- 
tain this  action;  and  he,  accordingly,  charged 
the  jury  that  if  they  believed  the  testimony  of 
the  principal  witness,  they  were  authorized  to 
find  a  verdict  for  the  plaintiff,  and  for  such 
damages  as,  under  the  circumstances,  they 
should  consider  proper;  that  they  were  not  con- 
fined to  the  actual  damage  sustained  by  the  loss 
of  service  and  the  expenses  of  lying-in,  but 
they  might  take  into  consideration  the  outraged 
feelings  of  the  plaintiff,  who  had  been  a  brother 
indeed  to  the  unfortunate  girl.  The  defendant 
excepted  to  the  decision  and  charge,  and  the 
jury  found  a  verdict  for  the  plaintiff,  with 
$1,000  damages. 

Mr.  R.  Weston,  for  the  defendant,  moved  to 
set  aside  the  verdict  and  for  a  new  trial.  The 
loss  of  service  is  the  foundation  of  this  action, 
and  the  relation  of  master  and  servant  must 
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•exist,  to  entitle  the  plaintiff  to  sustain  it.  3 
Burr.,  1878;  9  Johns.,  387;  10  Johns.,  117;  5 
•Cow.,  116.  A  parent  cannot  sustain  the  action 
where  the  seduced  is  over  the  age  of  21.  Allow- 
449*]  ing  the  plaintiff,  therefore,  to  *stand  in 
the  loco  parentis,  he  was  not  entitled  to  recover 
in  this  case  as,  at  the  time  of  the  seduction,  the 
seduced  was  about  26  years  of  age.  The  serv- 
ices rendered  by  her  for  her  brother,  were 
mere  acts  of  benevolence,  not  of  service  due 
to  him,  which  he  had  a  right  to  exact.  She 
was  neither  in  law  or  in  fact  his  servant,  but 
the  servant  of  the  defendant  at  the  time  of  the 
seduction.  The  home  of  the  female  was  at  the 
house  of  the  defendant.  The  expenses  incurred 
by  the  plaintiff  were  voluntary.  He  was  under 
no  legal  obligation  to  incur  them. 

Messrs.  C.  L.  Allen  and  8.  Stevens,  for  plaint- 
iff. In  actions  of  this  kind,  the  slightest  evi- 
dence is  sufficient  to  support  the  averment  of 
loss  of  service.  2  Phil.  Ev.,  151 ;  2  T.  R.  166. 
In  2  T.  R.,  the  plaintiff  recovered,  though  the 
daughter  was  30  years  of  age,  That,  it  is 
admitted,  was  an  action  of  trespass,  and  the 
loss  of  service  there  was  merely  consequential ; 
here  it  is  case;  and  the  only  inquiry  is  upon 
whom  has  the  consequential  injury  fallen,  the 
•expense  attending  confinement,  and  the  loss  of 
service.  It  is  not  material  who  was  entitled  to 
the  services  of  the  female  at  the  time  of  the 
seduction,  which  subsequently  results  in  the 
loss  of  service  or  necessary  pecuniary  disburse- 
ments, which  constitutes  the  real  gravamen  in 
actions  of  this  kind;  and  if  that  fall  upon  the 
parent,  it  entitles  him  to  the  legal  redress.  5 
Cow.,  117,  118.  The  plaintiff  here  stood  in 
loco  parentis;  and  that  relation  was  not  de- 
stroyed by  the  residence  of  the  seduced  with 
the  defendant.  A  parent  is  not  entitled  to  the 
service  of  his  child  after  she  has  attained  the 
age  of  21,  and  yet  an  action  on  the  case  has 
been  sustained  by  a  mother  for  the  seduction 
of  her  daughter  after  that  age.  4  Cow. ,  412. 

By  the  Court,  SUTHERLAND,  J.  This  action 
cannot  be  maintained.  It  may  be  conceded 
that  the  plaintiff  stands  in  loco  parentis  ;  but  a 
parent,  under  the  circumstances  of  this  case, 
could  not  sustain  an  action  for  the  seduction 
of  his  daughter.  The  female,  for  whose  seduc- 
tion this  action  was  brought,  is  the  sister  of 
the  plaintiff.  She  was,  at  the  time  of  the  se- 
45O*]  duction,  *about  26  years  of  age,  and 
had  lived  with  the  defendant  at  that  time,  about 
three  years,  in  the  capacity  of  house-keeper. 
In  Nickleson  v.  Stryker,  10  Johns.,  117,  the 
court  say:  "As  the  daughter,  in  this  case  was 
29  years  of  age,  and  not  in  the  actual  service 
of  her  father  when  she  had  the  connection  with 
the  defendant,  the  plaintiff  cannot  sustain  the 
action."  The  rule  is  settled,  that  if  the  daugh- 
ter be^of  age,  she  must  be  in  her  father's  serv- 
ice, so*  as  to  constitute  in  law  and  in  fact,  the 
relation  of  master  and  servant  in  order  to  en- 
title her  father  to  an  action  for  seducing  her. 
If  she  be  under  age,  she  is  presumed  to  be  un- 
der his  control  and  protection,  so  as  to  entitle 
him  to  the  action, whether  she  actually  resides 
with  him  or  not.  The  same  distinction  was 
taken  in  Martinv.  Payne,  9  Johns.,  387.  It  has 
not  been  shaken  or  questioned  in  any  subse- 
quent case.  Moran  v.  Dawes,  4  Cow.,  412.  Sar- 
gent v. ,  5  Cow.,  106.  It  is  matter  of  deep 


regret  to  the  court,  that  the  law  affords  no 
remedy  for  the  injury  which  has  been  inflicted 
in  this  case.  When  the  character  of  the  de- 
fendant is  considered,  it  is  one  of  great  aggra- 
vation. He  was  minister  of  the  gospel.  The 
female  whom  he  seduced  was  an  orphan.  She 
was  a  communicant  of  his  church,  and  for 
aught  that  appears,  of  unblemished  character. 
She  entered  into  his  service,  beyond  all  doubt, 
in  the  confident  belief,  not  only  that  she  had 
found  a  home  which  would  be  to  her  as  the 
home  of  her  father,  but  that  her  religious  feel- 
ings and  character  would  be  cherished  and 
strengthened  and  confirmed  by  the  daily  exam- 
ple and  instructions  of  her  pastor.  How  have 
these  confiding  expectations  been  met?  It  is 
greatly  to  be  feared  that  the  defendant  has  not 
only  triumphed  over  the  chastity  of  this  un- 
fortunate girl,  but  that  he  has  made  a  wreck 
of  her  whole  moral  character;  for  the  illicit  con- 
nection between  them  continued  for  more  than 
a  year  before  she  became  pregnant.  The  de- 
fendant cannot  plead,  in  extenuation  of  his 
crime,  the  temporary  dominion  of  passion.  Yet, 
even  to  such  a  case,  the  law  cannot  bend. 
New  trial,  granted. 

Cited  in— 10  Wend.,  340 ;  32  N.  Y.,  730 ;  56  N.Y.,  441; 
2  Barb.,  187 ;  9  Barb.,  525 ;  50  Barb.,  105. 


*SKINNER  ads.  POWERS.     [*451 

Libel — Justification — Must  be  as  Broad  as  Charge 
— Publication  of  Rumors  not  Justified  by  Tfteir 
Existence — Mitigation. 

In  an  action  for  a  libel,  the  publication  in  a  news- 
paper of  rumors  is  not  justified  by  the  fact  that  such 
rumors  existed ;  the  fact  may  be  given  in  evidence 
in  mitigation,  but  not  in  justification.  A  charge  in 
a  libel  is  not  justified  by  proof  of  misconduct  of  a 
similar  character.  The  justification  must  be  as 
broad  as  the  charge  and  proof  of  the  truth  of  one 
out  of  many  charges,  does  not  constitute  a  justifi- 
cation. 

THIS  was  an  action  for  a  libel,  tried  at  the 
Cayuga  Circuit  in  June,  1827,  before  the 
Hon.  Samuel  Nelson,  one  of  the  circuit  judges. 
The  declaration,  after  stating  by  way  of  in- 
ducement that  at  the  time  of  the  publication 
complained  of,  the  plaintiff  was  agent  of  the 
State  for  escheated  lands,  to  examine  into  titles, 
obtain  testimony  and  superintend  suits,  for 
which  he  received  a  salary,  and  had  the  dis- 
bursement of  large  sums  of  money  in  the  pros- 
ecution of  such  suits  ;  that  Mar.  15,  1825,  a 
resolution  was  passed  in  the  House  of  Assem- 
bly, calling  on  the  Commissioners  of  the  Land 
Office  for  a  report  in  relation  to  escheated  lands, 
the  agents  employed,  their  compensation,  the 
money  expended  by  them,  the  number  of  suits 
brought,  &c.,  &c. ;  that  in  compliance  with  such 
resolution,  a  report  was  made,  and  that  Apr. 
6,  1825,  another  resolution  was  passed  by  the 
Assembly,  directing  the  Comptroller  to  report 
the  items  of  all  the  accounts  theretofore  rend- 


NOTE.— Libel  and  slander— Justification. 

The  justification  must  be  as  broad  as  the  charge.  In 
addition  to  the  above  case  of  Skinner  v.  Powers, 
see  Stilwell  v.  Barter,  19  Wend.,  487 ;  Riggs  v.  Den- 
niston,  3  Johns.  Cas..  198;  Pidler  v.  Delavan,  20 
Wend.,  57 ;  Cooper  v.  Barber,  24  Wend.,  105 ;  Barthe- 
lemy  v.  People  2  Hill,  248:  Genet  v.  Mitchell,  7 
Johns.,  120 ;  Huff  v.  Bennet,  6  N.  Y.,  337 ;  Brooks  v. 
Bemiss,  8  Johns.,  455;  Whittemore  v.  Weiss,  33  Mich., 
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ered  and  allowed,  and  all  the  claims  made  upon 
the  State  by  the  agent  employed  in  relation  to 
escheated  lands ;  and  that  the  Comptroller 
made  a  report,  setting  forth  the  items — pro- 
ceeded to  set  forth  the  libel.which  commenced 
as  follows:  "  I  shall  now  proceed  to  lay  before 
the  public  the  rumors  and  reports  in  circula 
tion  relative  to  the  accounts  and  conduct  of 
Gershom  Powers  (the  agent  of  the  escheated 
lands),  before  the  call  was  made  for  the  items, 
and  submit  to  the  enlightened  reader  to  judge 
whether  they  were  not  sufficiently  numerous 
to  authorize  the  resolution  calling  for  Mr.  P.'s 
accounts,  in  order,  if  he  was  innocent,  to  give 
him  a  chance  to  vindicate  himself,  and  if  guilty 
to  suffer  the  indignation  of  an  injured  people. 
First,  that,"  &c.  (specifying  one  rumor,  and 
particularizing  in  like  manner  five  several  other 
rumors  which  were  in  circulation  in  relation  to 
the  plaintiff),and  by  innuendoes,  charged  the  de- 
fendant with  intending,  by  the  publication,  to 
452*]  represent  the  plaintiff  as  having  Cor- 
ruptly and  fraudulently  rendered  accounts  of 
moneys  as  expended  in  the  service  of  the  State 
which  were  not  so  expended,  &c. 

The  defendant  pleaded  the  general  issue  and 
a  special  plea,  in  which  he  averred  :  1.  That 
such  rumors  and  reports  were  in  circulation 
as  were  set  forth  in  the  publication,  specifying 
them  in  the  plea  ;  2.  That  certain  facts  set 
forth  at  large,  corresponding  with  the  rumors, 
were  true  ;  and  3.  That  the  plaintiff,  in  three 
particulars  not  mentioned  in  the  publication, 
had  charged  the  State  whh  moneys  expended 
in  the  public  service,  whereas  such  moneys 
were  expended  for  his  own  benefit.  Repli- 
cation, de  injuria  mapropriaabsque,  &c.  ;  con- 
cluding to  the  country,  and  adding  a  similiter. 

The  publication  was  produced  in  court, 
printed  in  a  public  journal  or  newspaper,  and 
admitted  by  the  defendant.  The  plaintiff  then 
proved  that  he  was  the  agent  of  the  State  for 
escheated  lands,  at  a  salary  of  $1,000  per  an- 
num, and  rested. 

The  defendant  produced  the  accounts  of  the 
plaintiff,  as  rendered  to  the  Commissioners  of 
the  Land  Office,  and  reported  by  the  Comp- 
troller to  the  Legislature,  and  offered  to  prove, 
in  justification  of  the  publication,  that  previ- 
ous to  the  last  resolution  of  the  House  of  As- 
sembly, calling  on  the  Comptroller  for  the 
items  of  the  plaintiff 's  account,  there  were  such 
rumors  and  reports  in  circulation,  as  those 
mentioned  in  the  second  plea  ;  to  the  admission 
of  which  evidence  in  justification,  the  counsel 
for  the  plaintiff  objected.  The  judge  rejected 
the  evidence,  and  the  defendant  excepted.  In 
a  subsequent  stage  of  the  cause,  when  the  same 
evidence  was  offered  in  mitigation  of  damages, 
the  counsel  for  the  plaintiff  admitted  that  there 


were  such  rumors  and  reports  in  circulation: 
as  stated  in  the  publication  and  plea.  The  de- 
fendant further  offered  to  prove,  in  support  of 
the  third  branch  of  his  plea,  that  the  plaintiff 
had  hired,  of  one  John  Legg,  a  wagon  and  har- 
ness to  visit  his  friends  in  Vt. ;  that  he  went  the 
visit ;  that  Legg  was  paid  $20  for  the  use  of 
the  wagon  and  harness,  and  the  amount 
charged  to  the  State.  And  further,  that  the 
plaintiff  paid  one  A.  Gridley  two  several  sums 
of  $1  each,  for  drawing  off  his  accounts  against 
the  State,  and  charged  the  same  to  the  State 
(neither  of  which  facts  were  *charged  [*453 
in  the  publication).  The  evidence  was  objected 
to,  rejected,  and  the  defendant  excepted.  The 
defendant  then  proved  that  the  plaintiff  kept 
a  horse  at  a  livery  stable,  from  Sep.  1822,  to 
May,  1823,  and  the  expense  of  his  keeping  was 
charged  to  the  State  ;  that  whilst  the  horse 
was  so  kept,  the  plaintiff  went  twice  or  thrice 
to  Albany  in  a  stage,  and  charged  the  stage- 
fare  to  the  State.  (One  of  the  rumors  speci- 
fied in  the  publication,  was,  "  that  large  and 
extravagant  charges  were  made  against  the 
State  for  horse-shoeing,  keeping,  &c.")  The 
plaintiff  proved  by  the  late  Attorney- General , 
and  the  present  Attorney-General,  Commis- 
sioners of  the  Land  Office,  his  fidelity  as  a  pub- 
lic officer,  and  explained  the  transaction  in  re- 
lation to  the  horse,  by  showing  that  the  charges 
were  at  the  ordinary  rate,  and  that  the  horse 
was  kept  with  the  approbation  of  the  Com- 
missioners of  the  Land  Office. 

The  judge  charged  the  jury,  that  unless  the 
defendant  had  substantiated  each  distinct 
charge  contained  in  the  libel,  the  plaintiff  was 
entitled  to  a  verdict ;  and  that  the  proof  of  the 
truth  of  one  of  the  charges  in  the  libel,  was  in- 
sufficient to  entitle  the  defendant  to  a  verdict. 
The  defendant  excepted  to  the  charge.  The 
jury  found  for  the  plaintiff, with  $300  damages. 

Mr.  J.  L.  Wendell,  for  the  defendant,  moved 
to  set  aside  the  verdict.  The  publication  com- 
plained of  is  not  a  libel.  It  is  a  discussion  of  a 
legislative  proceeding,  relative  to  the  conduct 
of  a  public  officer.  "  Any  one  may  discuss  the 
proceedings  of  Parliament,  even  after  they 
have  become  final, and  express  doubts  as  to  their 
wisdom  and  policy."  Holt,  Law  of  Libel,  135. 
If  so,  a  fortiori,  may  they  lie  approved  and  jus- 
tified. Such  must  be  construed  to  have  been 
the  object  of  the  writer.  There  had  been  an 
inquiry  into  the  conduct  of  the  plaintiff,  by  the 
Legislature,  who,  probably,  or  some  members 
thereof,  had  been  censured  for  instituting  that 
inquiry.  To  vindicate  the  Legislature  from, 
having  acted  undavisedly,  this  writer  appeals 
to  the  public,  and  shows  the  rumors  and  re- 
ports which  were  in  circulation  relative  to  the 
conduct  of  the  plaintiff,  before  the  call  was 


348 ;  Downey  v.  Dillon,  52  Ind.,  442 ;  Stow  v.  Con- 
verse, 4  Conn..  17  ;  Palmer  v.  Smith,  21  Minn..  419; 
Roberts  v.  Miller,  2  Greene,  G,  122;  Spruil  v.  Cooper, 
16  Ala.,  791 .  See.  also,  Watcher  v.  Quenzer.  29  N.  Y., 
547;  Brickett  v.  Davis.  21  Pick.,  404:  Ames  v.  Hazard, 
6  R.  I.,  335 ;  Jones  v.  Cecil,  10  Ark.,  592  :  Smith  v. 
Tribune  Co.,  4  Biss.,  477;  Helsham  v.  Blackwood,  11 
C.  B..  Ill:  Smith  v.  Parker,  13  Mees.  &  W.,  459; 
Wearer  v.  Lloyd.  2  Barn.  &  C.,  678;  Morrison  v. 
Harmer,  3  BinK.  (N.  S.),  759.  But  see  Edwards  v. 
Bell.  1  Bin*.,  403. 

As  to  what  is  sufficient  to  sustain  the  the  truth  of 
a  charge  of  perjury,  see  Woodbeck  v.  Keller,  6 
Cow.,  118,  note. 

Prnof  t,hat  the  charges  had  been  previously  published 
by  others,  that  they  existed  as  common  rumors,  or 
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that  the  defendant  believed  them  to  be  true,  does 
not  amount  to  a  justification.  In  addition.to  the 
above  case  of  Skinner  ads.  Powers,  see  Fry  v.  Ben- 
nett, 3  Bosw.,  235;  Wheeler  v.  Shields,  3  Ills.,  348; 
Cade  v.  Redditt,  15  La.  Ann.,  492 ;  Moore  v.  Steven- 
son, 27  Conn.,  14. 

The  justification  may  go  to  one  or  more  of  several  dis- 
tinct charges.  Torrey  v.  Field,  10  Vt.,  353  ;  Clarkson 
v.  Lawson,  6  Bin?.,  587. 

Proof  of  the  truth  of  the  charge  is  a  sufficient  justifi- 
cation. See  King  v.  Root,  4  Wend.,  113,  note. 

As  to  what  evidence  is  admissible  in  mitigation  of 
damages,  see  King  v.  Root,  4  Wend,  113,  note. 

See,  generally,  on  the  subject  of  libel  and  slander, 
Bullock  v.  Koon,  9  Cow.,  30,  note,  and  other  notes 
there  cited. 

WEND.  1. 
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454*]  made  for  the  *iteras  of  his  account 
These  rumors  and  reports  were  not  fabrica- 
tions, creations  of  the  brain  of  the  writer  un- 
heard of  until  this  publication, but  admitted  by 
the  plaintiff's  counsel  to  have  been  incircula- 
tion.  They  were,  therefore,  part  of  the  res  gestce 
to  be  taken  into  consideration, in  judging  of  the 
wisdom,  policy  and  justice  of  the  Legislature. 
The  motive  of  the  defendant  was  pure.  But 
had  it  been  otherwise,  it  was  not  inquirable 
into,  the  presumption  of  law  being  conclusive 
in  favor  of  his  innocence  of  intention.  Stark., 
Slauder,172,  174,  201.  Impartial  and  correct  ac- 
counts of  the  proceedings  in  Parliament,  or  in 
the  courts  of  justice, do  not, in  legal  contempla- 
tion, amount  to  a  wrong,  so  as  to  render  the 
party  publishing  them,  either  civilly  or  crim- 
inally responsible.  Stark.,  Slander,  195.  In 
the  case  of  King  v.  Wright,  8  T.  R.,  298,  Law- 
rence, J. ,  says  :  "  It  is  of  vast  advantage  to  the 
public,  and  to  the  Legislature  itself,  that  true 
accounts  of  their  proceedings  should  be  gen- 
erally circulated.  The  general  advantage  more 
than  counterbalances  the  inconvenience  to  in- 
dividuals ;  and  this  advantage  would  be  lost, 
if  no  person  could  publish  their  proceedings 
without  being  punished  as  a  libeler."  See.  also, 
King  v.  Fisher,  2  Camp.  N.  P.,  571.  The  only 
restriction  upon  the  right  of  publication  of  leg- 
islative or  judicial  proceedings.and  discussions 
in  relation  to  them,  is  that  the  accounts  of  such 
proceedings  shall  be  a  fair  and  true  statement, 
not  discolored  or  garbled,  nor  mixed  with 
comments  and  insinuations  calculated  to  as- 
perse the  character  of  those  concerned ;  Stark. , 
Slander,  198  ;  7East,  504;  7  Johns.,  272  ;  and 
that  the  discussion  shall  be  conducted  fairly, 
with  moderation  and  decency,  and  not  made 
an  occasion  for  slander  and  defamation.  It  is 
not  contended  that  the  defendant  had  a  right 
to  show  the  existence  of  rumors  and  reports 
in  justification,  only  so  far  forth  as  such  ru- 
mors and  reports  were  connected  with  the  leg- 
islative proceeding,  or  forming  the  probable 
basis  of  that  proceeding.  For  that  purpose,  it 
is  insisted,  that  the  evidence  offered  was  ad- 
missible, and  ought  to  have  been  received. 

The  fact  of  the  defendant  having  plead  that 
the  rumors  were  true,  and  failing  in  the  proof 
455*]  of  his  plea,  does  not  entitle  *the  plaint- 
iff to  sustain  his  action,  if,  independent  of 
such  plea,  the  defendant  was  entitled  to  a  ver- 
dict ;  for  the  plaintiff  must  recover,  if  at  all, 
on  a  cause  of  action  existing  before  the  suit 
was  brought.  Cro.  Eliz.,  416 ;  3  Cai.,  77. 

The  evidence  offered  as  to  the  moneys  paid 
Legg  and  Gridley,  was  admissible  under  the 
state  of  the  pleadings.  Issue  has  been  taken 
on  the  plea,  and  the  judge  was  bound  to  try 
the  issue.  The  plaintiff  having  treated  it  as  a 
legal  plea,  and  gone  to  trial  upon  it,  cannot 
allege  anything  against  it.  2  Tidd  Pr.,  829  ;  2 
Johns.,  183. 

The  judge  erred  in  his  charge  to  the  jury. 
The  publication,  if  considered  as  a  libel,  is  but 
one  charge,  imputing  to  the  plaintiff  improper 
and  corrupt  conduct,  with  various  specifica- 
tions. The  proof  of  one  specification,  justifying 
the  general  charge,  would  support  the  charge. 
The  judge,  therefore,  erred  in  instructing  the 
jury  that  the  proof  of  the  truth  of  one  of  the 
charges  was  insufficient  to  entitle  the  defend- 
ant to  a  verdict. 
WEND.  1. 


Mr.  J.  Porter,  for  plaintiff.  It  is  no  justifi- 
cation, in  an  action  for  a  libel,  to  prove  that 
rumors  and  reports  were  in  circulation  previ- 
ous to  the  publication  of  the  libel  of  the  same 
nature  with  those  charged  in  the  libel.  Dole  v 
Lyon,  10  Johns.,  449.  The  testimony  in  rela- 
tion to  the  hiring  of  Legg's  wagon,  and  the 
writing  done  by  Gridley,  was  properly  re- 
jected ;  these  matters  formed  no  part  of  the 
imputation  contained  in  the  libel.  If  a  defend- 
ant would  justify  the  charge  contained  in  a 
libel,  he  must  prove  the  truth  of  the  matter  as 
it  is  laid,  and  he  cannot  set  up  a  charge  of  the 
same  thing,  but  distinct  as  to  the  subject-mat- 
ter. 11  Johns.,  38.  The  charge  of  the  judge 
was  correct ;  for  it  would  be  no  justification- 
of  the  defendant  for  imputing  to  the  plaintiff 
corruption  in  the  discharge  of  the  duties  of  his 
office,  to  prove  that  large  sums  had  been 
charged  by  the  plaintiff  for  horse-keeping,  so- 
long  as  they  were  actually  paid  out  by  him, 
and  proved  to  be  charged  at  the  ordinary  rate. 
That  part  of  the  charge  in  which  the  judge 
said,  that  unless  the  defendant  had  substan- 
tiated each  distinct  charge  contained  in  the 
libel,  the  plaintiff  was  entitled  to  a  verdict, 
&c.,  was  merely  an  incidental  remark,  and  did 
*not  arise  from  nor  have  any  applica-  [*45& 
lion  to  any  part  of  the  testimony  given  at  the  tri- 
al. But  if  relevant, the  judge  correctly  charged 
the  jury  ;  for  the  matter  alleged  in  the  justifi- 
cation to  be  true;  must,  in  every  respect,  cor- 
respond to  the  imputation  complained  of  in  the 
declaration.  Stark.,  Slander,  327,  342. 

As  to  the  general  question  whether  the  publi- 
cation in  this  case  is  a  libel  or  not,  it  cannot  be 
discussed,  as  it  does  not  arise  upon  the  bill  of 
exceptions;  no  such  exception  was  taken  at  the 
trial,  and  the  court  will  look  only  at  the  points 
raised  by  the  bill.  It  is  sufficient  however,  to 
say,  that  the  plea  of  justification  admits  the 
libel,  that  the  defendant  failed  in  supporting 
his  plea,  and  that  the  jury,  by  their  verdict, 
have  found  the  publication  a  libel. 

By  the  Court,  SAVAGE,  C  h.  J.  It  cannot 
surely  be  necessary  to  go  into  an  examination 
of  authorities  to  show  that  the  publication  in 
a  newspaper  of  rumors  is  not  justified  by  the 
fact  that  such  rumors  existed.  It  is  proper  in 
mitigation,  and  in  that  way  the  defendant  had 
the  benefit  of  it.  The  law  relating  to  the  pub- 
lication of  a  true  history  of  legislative  or  judi- 
cial proceedings,  has  no  connection  with  this 
case.  Had  the  defendant  simply  published  the 
resolutions  of  the  Assembly,  and  the  discus- 
sions in  that  house,  he  would  have  been  within 
the  cases  cited. 

On  the  second  question,  there  is  no  more 
doubt.  A  charge  of  misconduct  of  a  specified 
kind,  is  not  justified  by  proving  the  plaintiff 

fuilty  of  misconduct  of  a  similar  character, 
f  the  plaintiff  is  charged  with  perjury  in  the 
libel,  the  defendant  cannot  prove  him  guilty 
of  larceny. 

Nor  can  I  doubt  of  the  correctness  of  the 
judge's  charge,  when  he  stated  that  the  de- 
fendant's justification  must  be  as  broad  as  the 
charge,  and  that  proof  of  the  truth  of  one  out 
of  many  charges  did  not  constitute  a  justifica- 
tion. Such  a  circumstance  would  have  its  ef- 
fect in  mitigation;  but  the  defendant  charges 
the  plaintiff  in  the  libel  with  six  different  acts 
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of  misconduct.  In  his  plea,  he  justifies  them 
all,  and  says  upon  the  record,  that  they  are  all 
true;  and  several  more  are  inserted  in  the  plea. 
457*]  Nothing  can  be  more  clear,  *than  that 
proving  one  charge  out  of  the  six,  does  not 
verify  his  plea. 

lam,  therefore,  of  opinion  that  a  new  trial  be 
denied. 

Cited  in— 19  Wend.,  490 ;  2  Barb..  213 ;  9  How.  Pr.,  49. 


CUMPSTON,  Surviving  Administrator, 


McNAIR. 

Guaranty  of  Collection  of  Promissory  Note — 
Breach — What  Amounts  to — Limited  Part- 
nership—  What  is —  When  a  Question  of  Law 
— Note  Given  by  One  in  Firm  Name,  for 
Money  tn  Defray  Expenses,  Valid — Practice. 

On  a  guaranty  in  these  words,  indorsed  on  a  prom- 
issory note,  "  I  guarantee  the  collection  of  this  note 
to  G.  L.,"  the  guarantor  is  not  liable  until  after  the 
holder  has  endeavored  to  collect  the  money  from 
the  makers ;  it  is  equivalent  to  a  guaranty  that  the 
note  is  collectable  by  due  course  of  law. 

Where  two  persons  jointly  became  the  owners  of 
a  quantity  of  salt,  and  one  of  them,  with  the  assent 
of  the  other,  took  it  to  market,  under  an  agreement 
that  everything  should  be  done  to  forward  the  busi- 
ness, and  the  salt  turned  into  money,  and  it  was,  ac- 
cordingly, sojd,  and  the  proceeds  applied  to  the  pay- 
ment of  a  joint  debt,  it  was  held,  that  these  facts 
composed  the  necessary  ingredients  of  a  limited 
partnership.  There  was  a  joint  purchase,  for  a  par- 
ticular adventure,  upon  an  agreement  to  share 
jointly  in  the  ultimate  profits  and  loss ;  and  that  a 
note  given  by  one  of  them,  in  the  names  of  both  as 
a  firm,  for  a  debt  incurred  for  moneys  to  defray  ex- 
penses, and  for  charges  of  transportation,  was  a 
good  and  valid  note  against  the  joint  owners. 

Where  there  is  no  dispute  as  to  the  material  facts 
in  relation  to  a  partnership,  it  is  a  question  of  law, 
to  be  decided  by  the  judge,  and  not  to  be  submitted 
to  a  jury ;  but  where  the  question  was  submitted  to 
them,  and  they  found  in  accordance  with  the  opin- 
ion of  this  court,  a  new  trial  was  refused  on  this 
ground. 

Citations— 19  Johns.,  69 ;  4  Cow.,  173 ;  2  Johns.  Cas., 
331,  409  ;  20  Johns.,  365 ;  17  Johns.,  326 ;  12  Mass.,  14 ; 
Wats.  Part.,  40 ;  9  Johns.,  479,  496 ;  4  Johns.,  265. 

THIS  was  an  action  of  assumpgit,  tried  at  the 
Cayuga  Circuit  in  June,  1827,  before  the 
Hon.  Samuel  Nelson,  one  of  the  circuit  judges. 
The  plaintiff  declared  specially,  setting  forth  a 
transfer  from  the  defendant  to  George  Leitch, 
the  intestate,  of  a  promissory  note,  purporting 
to  be  made  by  Abraham  Drake  and  William 
Wheeler,  bearing  date  Dec.  29,  1818,  for  the 
sum  of  $450.50,  payable  to  the  defendant  or 
bearer,  and  signed  "Drake  &  Wheeler  ;"  and 
that  by  a  note  or  memorandum  indorsed  upon 
the  same,  the  defendant  undertook  and  prom- 
ised the  intestate  to  guaranty  the  collection  of 
the  money  specified  in  the  note.  He  then 
averred  that  the  intestate,  in  his  lifetime,  and 
within  a  reasonable  time  after  the  note  was 
transferred  to  him,  caused  a  suit  to  be  com- 
menced against  the  makers  of  the  note,  and  to 
be  prosecuted  with  all  due  diligence;  but  that 
no  recovery  could  be  had  in  the  suit,  nor  any 
collection  of  the  moneys  made,  for  the  cause 
that  there  had  been  no  copartnership  existing 
between  Drake  and  Wheeler, whose  copartner- 

NOTK.  —  Partnership  —  Definitions  of  —  What 
amounts  to.  See  Wetmore  v.  Baker,  9  Johns.,  307, 
note ;  Post  v  Kimberly,  9  Johns.,  470,  note. 
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ship  name  of  Drake  &  Wheeler  was  signed  to 
the  note  at  the  time  when  the  note  was  made  ; 
nor  had  any  person  whomsoever,  the  right  of 
using  the  said  signature  [of  Drake  <fc  Wheeler, 
and  that  the  money  due  on  the  said  note  had 
not  been  paid,  whereby  the  said  defendant  be- 
came liable  to  pay.  There  was  another  count, 
stating  the  indorsement  as  an  absolute  promise 
*to  pay,  and  the  money  counts.  The  [*458 
defendant  pleaded  the  general  issue. 

On  the  trial  of  the  cause,  the  making  of  the 
note  by  Drake,  in  the  name  of  "Drake  & 
Wheeler,"  and  a  guaranty,  signed  by  the  de- 
fendant, was  proved.  The  guaranty  was  in 
these  words:  "I  guarantee  the  collection  of 
this  note  to  George  Leitch."  Wheeler  testified 
that  he  was  not  in  partnership  with  Drake  at 
the  time  when  the  note  was  signed  ;  and  that 
he  never  gave  Drake  liberty  to  use  his  name  in 
that  manner.  The  plaintiff  then  showed  the 
commencement  of  a  suit  by  Leitch,  in  his  life- 
time, against  Drake  and  Wheeler,  by  capias, 
returnable  in  Oct.,  1819.  That  the  cause  was 
put  at  issue  and  noticed  for  trial  ;  but  that  it 
was  it  was  not  tried,  for  the  reason  that  it  was 
understood  that  the  defense  intended  to  be  in- 
sisted on  was,  that  a  partnership  did  not  exist 
between  Drake  and  Wheeler  at  the  giving  of 
the  note,  and  that  no  witness  could  be  found 
to  prove  the  partnership ;  that  Leitch  died 
shortly  after.  The  plaintiff  rested. 

The  defendant  called  Drake,  the  other  maker 
of  the  note,  who  testified  that  he  and  Wheeler 
were  possessed  of  a  quantity  of  salt.which  they, 
had  received  on  notes  transferred  to  them  by  a 
firm  of  the  name  of  Gould  &  Hess,  as  an  in- 
demnity against  a  judgment  obtained  against 
them  as  the  indorsers  of  Gould  &  Hess  ;  that 
he,  the  witness,  took  charge  of  the  salt,  and 
took  it  to  market  at  the  request  of  Wheeler  ; 
the  salt  was  marked  "D.  &  W.,"  the  initials  of 
Drake  and  Wheeler  ;  that  they,  Drake  and 
Wheeler,  had  money  of  the  defendant  to  pay 
the  duties  on  the  salt,  and  that  the  defendant 
transported  the  salt  from  Salina  to  Erie,  in  Pa. ; 
that  the  note  was  signed  by  witness,  and  given 
on  settlement  for  the  transportation,  for  money 
to  pay  duties  and  other  expenses  incurred  in 
getting  the  salt  to  market;  that  he  told  Wheeler 
on  his  return,  that  he  had  given  the  note  to  the 
defendant  for  the  amount  due  to  him,  and 
signed  if'Drake  &  Wheeler;"  to  which  Wheeler 
made  no  objections.  Wheeler  told  witness  any- 
thing they  could  do,  should  be  done,  to  for- 
ward the  business;  that  it  was  agreed,  between 
him  and  Wheeler,  that  he  should  turn  the  salt 
into  money;  that  he  principally  did  the  busi- 
ness, and  that  it  *was  done  in  their  [*459 
joint  names  ;  that  the  salt  was  turned  to  their 
joint  benefit,  and  paid  on  the  judgment  against 
them.  This  witness  further  proved  that  Wheeler 
was  good  for  the  amount  when  the  note  be- 
came due,  and  for  several  years  after.  Wheeler, 
being  again  called  by  the  plaintiff,  testified  that 
Drake  did  tell  him  when  he  returned  from 
market,  he  had  given  the  note  in  question  to 
the  defendant,  for  the  amount  due  him,  and 
signed  it  "Drake  &  Wheeler,"  and  that  he, 
the  witness,  made  no  objection;  that  he  never 
knew  any  other  instance  in  which  the  name  of 
Drake  &  Wheeler  had  been  used;  that  he  and 
Drake  had  given  a  note  to  George  Leitch,  in 
reference  to  their  joint  business,  and  signed 
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their  names  separately ;  that  Drake  did  the 
chief  of  their  joint  business,  and  witness  had 
but  little  to  do  with  it. 

The  judge  charged  the  jury  that  it  was  their 
duty  to  determine  whether  there  existed  a  lim- 
ited partnership  between  Drake  and  Wheeler, 
and  whether  Wheeler  assented  to  the  use  that 
had  been  made  of  his  namein  signing  the  note; 
that  if  they  were  of  opinion  that  there  was  a 
partnership,  or  that  Wheeler  assented  to  the 
use  of  his  name  after  it  had  been  signed  to  the 
note,  that  then  their  verdict  should  be  for  the 
defendant ;  otherwise,  for  the  plaintiff.  The 
plaintiff  excepted,  and  the  jury  found  a  verdict 
for  the  defendant. 

Mr.  J.  Porter,  for  plaintiff.  The  indorse- 
ment on  the  note  is  equivalent  to  a  guaranty 
of  payment;  and  if  so,  it  was  not  necessary  to 
show  any  measures  taken  to  obtain  payment 
from  the  drawers.  20  Johns.,  365.  The  con- 
nection existing  between  Drake  and  Wheeler, 
was  not  such  as  amounted  to  a  partnership,  au- 
thorizing one  to  bind  the  other  by  note.  A 
joint  possession  does  not  create  a  partnership; 
the  assignees  of  a  bankrupt  cannot  bind  each 
other.  Gow,  Part.,  1,  6.  A  partnership  is  a 
voluntary  contract  between  two  or  more  persons 
for  joining  together  their  money,  goods,  or  labor, 
&c. ,  upon  some  agreement  respecting  them.  9 
Johns.,  488;  see,  also,  2  Johns.  Gas.,  331.  No 
such  agreement  is  shown  in  this  case.  Drake 
and  Wheeler  ^were  tenants  in  common  of  the 
salt,  but  not  p'artners.  The  judge  erred  in  sub- 
46O*]  milling  the  question  of  partnership  *to 
the  jury,  when  there  was  no  dispute  as  to  the 
facts. 

Messrs.  G.  Fisher  and  J.  R.  Lawrence,  for  de- 
fendant. There  was  a  limited  partnership  be- 
tween Drake  and  Wheeler,  which  authorized 
the  making  of  the  note  in  question.  4  Johns., 
265  ;  Watson,  Part.,  74.  Wheeler  assented  to 
the  act  of  Drake,  and  is  bound  by  it  as  regards 
third  persons,  to  whom  he  allowed  his  name 
to  be  held  out  as  a  partner.  Gow,  Part.,  59  ; 
6  Ves.,  580,  600.  The  question  of  partnership 
was  correctly  submitted  to  the  jury.  1  Cai.,184. 

There  is  an  evident  distinction  between  a 
guaranty  that  a  note  will  be  paid,  or  that  it  is 
collectable,  as  it  regards  the  liability  of  the 
guarantor.  The  latter  is  the  contract  here :  and 
being  expressed  in  writing,  none  other  will  be 
implied.  The  plaintiff,  to  entitle  himself  to  sus- 
tain his  action,  was  bound  to  show  that  due 
diligence  had  been  used  to  collect  the  money 
from  the  drawers.  The  cases  in  which  it  has 
been  held,  that  the  surety  is  liable  in  the  first 
instance,  are  those  in  which  he  was  a  party  to 
the  original  contract,  or  had  guarantied  pay- 
ment. 2  Johns.  Cas.,  409  ;  15  Johns.,  433  ;  20 
Johns.,  365.  The  plaintiff  and  his  intestate  did 
not  use  due  diligence  in  attempting  the  collec- 
tion from  the  makers;  notice  should  have  been 
given  to  the  defendant  of  the  pendency  of  the 
suit,  and  he  required  to  produce  proof  of  the 
partnership. 

By  the  Court,  SUTHERLAND,  J.  The  plaint- 
iffs were  bound  to  endeavor  to  collect  the  note 
from  Drake  and  Wheeler,  before  they  could  re- 
sort to  the  defendant.  He  guarantied  the  col- 
lection of  the  note  to  Leitch,  the  intestate.  The 
very  terms  imply  thatmeasures  to  collect  it  from 
the  principals  were  first  to  be  used,  and  the  de- 
fendant's contract  or  guaranty  was,  that  those 
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measures  should  be  successful ;  if  not,  that  he 
would  pay  the  note  and  costs.  It  is  precisely 
equivalent  to  a  guaranty,  that  the  note  was  col- 
lectable, by  due  course  of  law,  for  it  can  be 
collected,  that  is,  payment  of  it  enforced  only 
by  due  course  of  law;  and  it  has  been  decidea, 
that  upon  such  a  guaranty, the  plaintiff  is  bound 
to  prosecute  *all  the  parties  to  the  note  [*46 1 
with  due  legal  diligence,  before  he  can  resort 
to  the  person  making  the  guaranty.  Moakley 
v.  Riggs,  19  Johns.,  69;  Thomas  v.  Woods,  4 
Cow.,  173. 

When  the  payment  of  a  note  is  guarantied  by 
a  third  person,  it  is  an  absolute  undertaking, 
that  the  note  shall  be  paid,  when  due,  and  if  not 
paid,  a  suit  may  be  immediately  commenced 
upon  the  guaranty,  and  if  the  guaranty  is  by 
the  indorser  of  the  note,  it  dispenses  with  the 
necessity  of  a  demand  of  the  maker  and  notice 
to  the  indorser.  Bank  of  N.  T.  v.  Livingston, 
2  Johns. Cas.  ,409;  Allen  v.  Rightmere,  20  Johns. , 
365  ;  17  Johns.,  326  ;  12  Mass.,  14. 

In  this  case,  however,  a  suit  was  commenced 
against  the  makers,  but  never  brought  to  trial. 
And  the  next  inquiry  is,  whether  the  plaintiffs 
have  shown  a  sufficient  excuse  for  not  proceed- 
ing in  the  cause.  The  note  was  signed  by  Drake, 
in  the  name  of  Drake  and  Wheeler;  and  the  dec- 
laration avers,  by  way  of  excuse  for  not  prose- 
cuting the  suit  against  them  to  judgment,  "that 
no  recovery  could  be  had  against  them,  for  the 
reason,  that  there  had  been  no  copartnership 
existing  between  the  said  Abraham  Drake  and 
William  Wheeler,  whose  copartnership  name 
was  signed  to  said  note  ;  nor  had  any  person 
whatever  the  right  of  using  said  signature  of 
Drake  and  Wheeler,  when  the  said  note  was 
made."  The  attorney  who  commenced  and 
prosecuted  the  suit  testified  that  the  reason 
why  the  cause  was  not  brought  to  trial  was,  be- 
cause no  witness  could  be  found  to  prove  the 
partnership  ;  but  no  notice  of  the  suit  appears 
to  have  been  given  to  the  defendant,  McNair, 
nor  any  application  made  to  him  to  furnish 
evidence  of  the  partnership.  If  there  was  then, 
in  fact,  a  partnership,  or  if  the  note  was  given 
under  circumstances  which  made  it  obligatory 
upon  both  Drake  and  Wheeler,  the  defendant 
should  not  suffer  from  the  neglect  of  the  plaint- 
iffs to  procure  the  legal  evidence  of  it.  It  does 
not  appear  what  measures,  if  any,  were  taken 
to  procure  testimony  upon  the  point  ;  but  the 
neglect  to  apply  to  McNair  for  information, 
who  was,  in  truth,  the  only  party  interested 
in  the  suit,  and  who  must  have  known  the  cir- 
cumstances under  *which  the  note  was  [*4G2 
given  (as  he  was  the  payee),  and  the  relations 
existing  between  the  makers,  is  conclusive 
upon  this  point. 

It  is  proved  that  Wheeler  was  at  that  time, 
and  for  some  years  afterwards,  abundantly 
able  to  have  paid  this  note,  and  that  now  both 
Drake  and  Wheeler  are  insolvent. 

The  testimony  of  Drake,  I  think,  establishes 
a  clear  case  of  a  limited  partnership  between 
him  and  Wheeler.in  the  particular  transaction, 
in  relation  to  which  this  note  was  given.  He 
testified  that  the  Utica  Ins.  Co.  had  obtained  a 
judgment  against  himself  and  Wheeler(jointly, 
as  I  understand),  as  the  indorsersof  one  Gould 
and  Hess  ;  that  Gould  and  Hess,  in  order  to 
secure  them,  turned  out  to  them  a  number  of 
notes,  on  which  they  collected  a  quantity  of 
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salt ;  that  the  witness  took  charge  of  the  salt, 
and  went  to  market  with  it,  by  the  request  of 
Wheeler  ;  that  the  salt  was  marked  D.  &  W., 
the  initials  of  Drake  and  Wheeler  ;  that  they 
had  money  of  the  defendant,  McNair,  to  pay 
the  duties  on  the  salt;  that  he  also  transported 
the  salt  from  Salina  to  Erie,  in  Pa. ;  that  the 
said  note  was  signed  by  him,  and  given  on  set- 
tlement with  said  McNair,  for  the  said  trans- 
portation, and  money  advanced  to  pay  the  du 
ties  and  other  expenses  incurred  in  getting  the 
salt  to  market ;  and  that  the  salt  was  turned  to 
the  joint  benefit  of  Drake  and  Wheeler,  and 
paid  to  the  Utica  Ins.  Co.,  on  their  judgment 
asiainst  Drake  and  Wheeler  ;  that  he  told 
Wheeler, when  he  came  back, that  he  had  given 
a  note  for  the  amount  due  to  McNair,  and 
signed  it  Drake ^nd  Wheeler.to  which  Wheeler 
made  no  objections;  that  it  was  agreed  between 
him  and  Wheeler  that  he  should  turn  the  salt 
into  money  ;  that  he  did  the  business  princi- 
pally, and  that  it  was  done  in  their  joint  names. 
Wheeler  was  also  examined  as  a  witness,  and 
he  admitted  that  when  informed  of  the  giving 
of  the  note  by  Drake,  he  made  no  objections  to 
it ;  and  his  testimony  is  not  inconsistent  with 
Drake's  in  any  material  fact  above  stated,  al- 
though he  swears,  in  general  terms,  that  they 
were  not  partners  when  the  note  was  given, 
and  that  he  never  gave  Drake  liberty  to  use  his 
name  in  that  manner. 

463*1  *Here  were  all  the  ingredients  of  a 
limited  partnership.  There  was  a  joint  pur- 
chase for  a  particular  adventure,  upon  an  agree- 
ment to  share  jointly  in  the  ultimate  profit  and 
loss  ;  the  goods  were  marked  with  the  initials  of 
both  parties,  actually  sold,  and  the  proceeds 
applied  to  the  payment  of  a  joint  debt.  A  part- 
nership is  nothing  more  than  a  community  of 
interest  between  two  or  more  persons,  and  a 
sharing  of  a  profit  and  loss,  either  in  relation 
to  a  general  trade, or  a  specific  adventure,  Wat- 
son, Part.,  40.  To  constitute  a  partnership  in 
a  particular  purchase,  as  in  a  single  concern, 
there  must  either  be  a  joint  undertaking  to  pay 
or  an  agreement  to  share  in  the  profit  and  loss. 
Per  Spencer,  J.,  in  Post  v.  Kimberty$  Johns., 
496.  Partners  in  a  specific  purchase  or  advent- 
ure, have,  in  relation  to  that  adventure,  all 
the  rights,  and  are  subject  to  all  the  liabilities 
of  general  partners;  but  the  relationship  ceases 
with  the  adventure,  and  is  confined  to  it. 
Watson,  40.  These  principles  applied  to  the 
evidence  in  this  case,  appear  to  me  decisive 
upon  the  question  of  partnership,  and  show 
that  Drake  was  authorized  to  sign  the  notes  in 
question  with  the  names  of  Drake  and  Wheeler, 
it  having  been  given  for  moneys  advanced  and 
services  rendered  in  relation  to  the  transaction 
in  which  they  were  partners.  Holmes  v.  United 
2ns.  Co.,  2  Johns. Cas., 331;  Livingston  v.  Roose- 
velt, 4  Johns.,  265  ;  9  Johns.,  479. 

The  judge  left  it  to  the  jury  to  say  whether 
there  was  a  partnership  or  not.  He  also  charged 
them,  if  Wheeler  assented  to  the  use  of  his 
name  after  it  was  signed  to  the  note,  then  they 
should  find  for  the  defendant. 

There  being  no  dispute  as  to  the  material 
facts  in  relation  to  the  partnership,  it  was  a 
question  which  the  judge  should  have  decided; 
but  as  the  jury  found, in  accordance  with  what 
we  hold  to  be  the  law  of  the  case,  this  is  no 
ground  for  directing  a  new  trial. 
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The  subsequent  assent  of  Wheeler  to  the  use 
of  his  name,  in  this  point  of  view,  becomes  im- 
material. 

Motion  for  new  trial  denied. 

Liability  of  guarantor  of  note.  Cited  in— 11  Wend.» 
105;  14  Wend.,  233;  21  Wend.,  257;  1  Hill,  260;  2  Keyes» 
592 ;  3  Keyes,  164 ;  5  Barb.,  503: 6  Barb.,  552 ;  36  Barb.' 
87;  38  Barb.,  108;  6  Duer.,  303;  10  Bos..  213;  4  McLean' 
584 ;  37  Am.  Dec.  771  (4  Ark.,  76);  23  Am.  Kep.,  704  (23 
Minn.,  487). 

Partnership— what  constitutes.  Cited  in— 11  Wend., 
580;  15  Wend.,  191;  45  N.  Y.,  414;  3  Lana.,  491;  06  Barb., 
193;  2  Rob.,  136. 

Also  cited  in— 34  N.  Y.,  553. 


*FONDEY?>.  CUTLER, Survivor,  &c.  [*464 

Justice  Court — Practice — Agreement  of  Surety — 
Irregularity. 

Where  a  cause  before  a  justice  was  adjourned  for 
more  than  13  days,  and  an  engagement,  in  writing, 
was  entered  into  by  a  surety,  that  he  would  pay  the 
damages  and  costs  which  might  be  adjudged  against 
the  defendant,  if  he  did  not  personally  appear  at 
the  day  of  adjournment,  such  engagement  was 
held  valid,  although  it  omitted  the  alternative,  that 
the  defendant  should  render  himself  in  execution  ; 
and  on  the  neglect  of  the  defendant  to  appear,  the 
surety  was  adjudged  responsible  for  the  judgment 
which  was  rendered  in  the  cause,  notwithstanding 
the  execution  against  the  defendant  was  returned  in 
less  than  90  days,  and  that  it  was  shown  that  the  de- 
fendant had  obtained  an  insolvent's  discharge,  ex- 
empting his  body  from  imprisonment,  within  90 
days  after  the  issuing  of  the  execution. 

Citation— $50  Act.,  sec.  5. 6. 

TERROR  from  the  Albany  C.  P.  J.  Cuyler, 
J-J  survivor  of  J.  &  A.  Cuyler,  sued  Fondey 
in  the  justice's  court  of  the  City  of  Albany,  on 
an  engagement  in  writing  in  the  following 
words  :  "I  do  hereby  promise  to  pay  the  dam- 
ages and  costs  which  may  be  ad  judeed  against 
the  defendant  in  this  cause,  if  he  (To  not  per- 
sonally appear  at  this  office  on  the  day  and 
time  of  adjournment.  July  11,  1826."  En- 
tered in  the  docket  of  a  justice  of  the  peace, 
under  the  title  of  a  cause  prosecuted  before 
him  by  J.  &  A.  Cuyler  against  one  A.  K.  Van 
Patten.  It  appeared  that  Van  Patten  was 
was  brought  before  the  justice  July  11,  1826  ; 
that  the  plaintiffs  declared  against  him  ;  that 
he  plead  the  general  issue,  and  requested  an 
adjournment  to  Sep.  22,  which  was  granted, 
on  his  making  the  oath  required  by  the  stat- 
ute in  such  cases,  and  giving  the  above  securi- 
ty. Sep.  22,  the  plaintiffs  in  that  suit  appeared, 
but  Van  Patten  did  not  appear.  The  justice 
proceeded  to  hear  the  cause,  and  gave  judg- 
ment for  the  plaintiffs  for  $40.56,  damages 
and  costs.  Dec.  9,  he  issued  an  execution  on 
the  judgment,  which,  Jan.  2,  1827,  was  re- 
turned unsatisfied.  The  plaintiff,  as  survivor, 
then  brought  his  suit  against  Fondey  in  the 
justice's  court  of  the  City  of  Albany,  and  de- 
clared on  the  above  engagement.  Fondey  plead 
the  general  issue,  and  gave  notice  that  he  in- 
tended to  give  in  evidence  a  discharge  under 
the  Insolvent  Act,  granted  to  Van  Patten,  pre- 
vious to  the  date  of  the  engagement  declared 
on,  exempting  Van  Patten's  body  from  im- 
prisonment. The  plaintiff  proved  the  judg- 
ment rendered  in  his  favor,  and  the  engage- 
ment signed  by  Fondey.  The  defendant  proved 
the  discharge  of  which  he  had  given  notice, 
bearing  date  Jan.  20.  1827.  The  justice's  court 
gave  judgment  for  Fondey,  the  defendant. 
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The  plaintiff  appealed  to  the  C.  P.  of  Albany, 
465*]  *who,  on  the  same  pleadings  and  evi- 
dence, gave  judgment  for  the  plaintiff  ;  to  re- 
verse which  a  writ  of  error  was  brought  into 
this  court. 

Mr.  J.  V.  N.  Yates  for  plaintiff  in  error, 
made  the  following  points  :  1.  That  as  the 
memorandum  of  engagement,  in  writing,  did 
not,  in  terms  or  substance,  conform  with  the 
requisitions  of  the  Fifty  Dollar  Act,  it  was 
void.  2.  If  it  was  not  void,  the  insolvent  dis- 
charge of  Van  Patten,  and  the  irregular  return 
of  the  execution,  before  the  day  of  its  return, 
discharged  the  defendant  from  all  liability. 

Mr.  A.  Townsend,  for  defendant  in  error. 
The  court  will  give  effect  to  this  engagement, 
by  considering  it  as  taken  under  the  5th  .sec- 
tion of  the  Act,  as  was  done  in  the  case  in  1 
Cow.,  99,  where  a  similar  engagement  was 
held  valid,  although  the  adjournment  was  for 
more  than  twelve  days.  The  alternative,  that 
the  defendant  in  the  original  action  should 
render  himself  in  execution,  in  case  judgment 
was  obtained  against  him,  not  having  been  in- 
serted in  the  engagement,  the  plaintiff  in  error 
cannot  avail  himself  of  any  irregularity  in  the 
return  of  the  execution  in  the  original  suit, 
nor  of  the  discharge  granted  to  the  defendant 
in  that  suit. 

By  the  Court,  SAVAGE,  Ch.  J.  Had  the  mem- 
orandum been  properly  drawn  under  the  6th 
section  of  the  Fifty  Dollar  Act,  it  would  have 
contained  a  clause  exempting  the  surety,  upon 
the  original  defendant's  surrendering  himself 
in  execution,  in  case  judgment  went  against 
him.  In  that  case,  the  plaintiff  before  the  jus- 
tice, must  have  had  an  execution  in  the  hands 
of  an  officer  to  whom  the  principal  could  have 
surrendered  himself  ;  and  then  the  principal, 
having  obtained  a  discharge  before  the  expira- 
tion of  the  execution,  would  have  been  dis- 
charged from  custody.  Under  such  a  state  of 
facts,  the  plaintiff  below  would  not  have  been 
entitled  to  recover  against  the  defendant.  But 
the  memorandum  contains  an  absolute  engage- 
ment to  pay  the  damages  and  costs,  if  Van 
Patten  should  not  personally  appear  at  the 
time  and  place  to  which  the  cause  was  ad- 
466*]  journed.  This  is  in  the  form,  *sub- 
stantially,  as  required  under  the  5th  section. 
The  reason  of  the  difference,  I  apprehend,  to 
be  this  :  the  5th  section  provides  for  proceed- 
ings upon  a  warrant  ;  the  defendant  is  ia  cus- 
tody, and  upon  an  adjournment,  the  surety 
engages  to  replace  him  as  he  found  him,  in  the 
•  custody  of  the  constable.  It  was  not  necessary 
in  such  case,  that  the  surety  should  engage 
that  the  principal  should  surrender  himself  in 
execution;  for  if  he  complied  with  his  engage- 
ment, the  defendant  would  be  brought  back 
within  the  jurisdiction  of  the  court  and  the  of- 
ficer, who,  I  apprehend,  ought,  when  the  sure- 
ty has  returned  him,  to  retake  him  into  custo- 
dy, and  detain  him  until  legally  discharged. 
By  the  6th  section  provision  is  made  for  cases 
where  proceedings  are  commenced  by  sum- 
mons ;  and,  therefore,  as  the  original  defend- 
ant is  not  in  custody,  the  surety  agrees  that  he 
shall  appear  and  answer,  and  also  render  him- 
self in  execution.  By  the  actual  agreement  of 
the  surety  in  this  case,  he  was  bound  by  one 
of  two  alternatives ;  either  that  Van  Patten 
WEND.  1. 


should  appear,  or  that,  he,  the  surety,  would 
pay  the  damage  and  costs  if  judgment  should 
be  given  against  him.  Van  Patten  did  not  ap- 
pear and,  of  course,  when  judgment  was  re- 
covered against  him,  Fondey  became  liable  to 
pay  it.  In  this  view  of  the  case,  the  discharge 
granted  to  Van  Patten,  exempting  his  body 
From  imprisonment,  could  not  constitute  a 
ground  of  defense. 

/  am,  accordingly,  of  opinion  that  the  judg- 
ment of  the  G.  P.  be  affirmed. 

Cited  in— 17  Wend.,  70. 


AIKIN  ads.  BUCK  ET  AL. 

Trespass — Who    may    Maintain — Possession  of 
One  without  Title  of  Part  of  a  Tract  of  Land. 

A  right  to  reduce  property  into  actual  possession, 
is  sufficient  to  entitle  a  party  to  bring:  trespass  de 
bonis  asportatis. 

Where  a  party  is  in  possession  of  a  part  of  a  lot 
of  land,  without  title,  his  possession  is  confined  to 
the  land  actually  occupied  by  him :  and  cannot  be 
extended,  by  construction  beyond  it,  so  as  to  enti- 
tle him  to  reclaim  timber  cut  on  that  part  of  the 
lot  not  in  his  actual  possession. 

The  purchaser  of  a  lot  of  land  has  no  right  to  fol- 
low and  reclaim  logs  cut  upon  the  lot  and  removed 
therefrom  previous  to  his  purchase. 

In  trespass  de  bonis  asportatis,  the  defendant  can- 
not show  property  in  a  stranger,  though  it  is  other- 
wise in  trover. 

Citations— 8  Johns.,  432  ;  13  Johns.,  141,  284,  561 : 11 
Johns.,  132, 529. 

THIS  was  an  action  of  trespass,  for  taking 
and  carrying  away  a  quantity  of  saw- 
logs.  The  plaintiffs  proved  that  in  *the  [*467 
fall  of  1825,  or  winter  of  1826,  they  purchased 
a  quantity  of  saw-logs,  which  were  received 
by  their  agent,  marked  as  their  property,  and 
left  on  the  bank  of  the  River  Au'Sable.  The 
logs  were  principally  cut  on  the  north  end  of 
lot  No.  210,  in  Maule's  patent,  to  30  acres  of 
which  the  vendor  of  the  logs  claimed  a  pos- 
sory  right.  After  the  logs  had  been  received 
and  marked  by  the  agent  of  the  plaintiffs,  they 
were  taken  by  the  defendant.  The  plaintiffs 
rested,  and  the  defendant  moved  that  the  plaint- 
iffs be  nonsuited,  on  the  ground  that  they  had 
not  shown  themselves  possessed  of  the  property; 
which  motion  was  denied.  The  defendant 
proved  that  he  was  an  agent  of  the  Peru  Iron 
Co. ;  that  at  the  time  the  logs  were  cut,  there 
was  a  house  on  the  south  end  of  the  lot,  occu- 
pied by  a  tenant  of  the  company,  which  com- 
pany worked  on  an  ore  bed  also,  towards  the 
south  end  of  the  lot,  and  claimed  a  right  to 
the  whole  lot,  which  was.wild  and  uninclosed. 
The  defendant  offered  in  evidence,  a  deed  of 
the  lot,  from  the  sheriff  of  the  County  of  Clin- 
ton to  D.  Cady,  bearing  date  Feb.  8,  1827,  and 
a  conveyance  from  Cady  to  the  Peru  Iron  Co. ; 
also,  a  certificate  of  sale  of  the  same  lot,  from 
the  sheriff  of  Clinton  to  the  defendant,  dated 
Dec.  4,  1824,  and  a  deed  in  pursuance  thereof, 
bearing  date  Apr.  4,  1826,  which  were  objected 
to  by  the  plaintiffs'  counsel,  as  inadmissible, 
unless  the  judgments  and  executions  were  pro- 
duced, by  virtue  of  which  they  were  executed; 
and  that,  even  then,  they  were  incompetent  evi- 
dence, inasmuch  as  they  bore  date  subsequent 
to  the  time  when  the  logs  were  cut.  The  judge 
rejected  the  testimony,  and  directed  a  verdict 
for  the  plaintiffs  for  $210,  the  value  of  the 
logs  ;  and  the  jury  found  accordingly. 

983 


467 


SUPKEME  COURT,  STATE  OF  NKW  YOUK. 


1828- 


Mr.  Z.  R.  Shipherd,  for  defendant,  moved 
to  set  aside  the  verdict.  A  prior  possession, 
though  of  short  duration,  gives  the  right  to  re- 
cover land  in  an  action  of  ejectment;  4  Johns., 
202;  and  if  so,  the  defendant  had  a  right  to  re 
claim  the  logs  which  had  been  taken  from  the 
land  wherever  he  might  find  them.  He  had 
shown  the  Peru  Iron  Co.,  whose  agent  he  was, 
in  possession  of  a  part  of  the  lot,  claiming  the 
whole.  Possession  alone,  without  other  title, 
4G8*]*gives  a  right  of  action  against  a  wrong- 
doer. 2  Johns.,  22;  10  Johns.,  338;  2  Saund., 
112;  Cro.  Eliz.,  437.  The  rule  which  prevails 
in  opposition  to  the  defense  of  adverse  posses- 
sion, that  the  possession  is  not  to  be  extended 
by  construction,  where  title  is  not  shown,  does 
not  apply  in  a  case  of  this  kind.  In  ejectment, 
that  defense  is  set  up  against  the  rightful  own- 
er. Here,  a  person  in  possession  asserts  a  right 
against  a  wrong-doer.  His  possession  would 
have  protected  him  in  the  enjoyment  of  the 
land  against  the  whole  world,  except  him  hav- 
ing the  legal  title;  and  he,  therefore,  was  enti- 
tled to  assert  his  right  to  property  taken  from 
the  land.  The  judge  erred  in  directing  the  jury 
to  find  a  specific  sum. 

Mr.  S.  Stevens,  for  plaintiffs.  The  plaintiffs 
had  the  actual  possession  of  the  logs,  by  pur- 
chase and  delivery.  But  if  not,  they  had  the 
constructive  possession — the  right  to  reduce 
the  property  to  immediate  possession,  which  is 
sufficient  to  maintain  trespass.  No  title  was 
shown  in  the  Peru  Iron  Co.  to  the  lot,  anteced- 
ent to  the  cutting  of  the  logs.  Their  posses- 
sion of  a  part,  gave  them  no  rights  over  the 
whole  lot.  Having  no  title,  they  could  not  avail 
themselves  of  the  doctrine  of  constructive  pos- 
session, and  more  especially  against  an  actual 
occupant.  The  certificate  and  deeds  of  sheriff's 
sales  were  properly  rejected  by  the  judge. 
They  were  not  evidence,  without  proof  of  the 
judgments  and  executions — were  unavailing 
against  the  plaintiffs,  who  were  bona  fide  pur- 
chasers, as  they  conferred  no  title  until  after 
the  sale  of  the  logs,  and  could  not  protect  the 
defendant,  as  title  in  a  third  person  is  no  defense 
in  this  action.  As  to  the  direction  to  the  jury 
to  find  a  specific  sum,  the  court  will  presume 
that  the  proof  warranted  the  charge. 

By  tlie  Court,  SUTHERLAND,  J.  The  plaint- 
iffs showed  a  sufficient  possession  of  the  prop- 
perty,  to  enable  them  to  maintain  the  action. 
The  logs  were  actually  received  and  marked  by 
the  agent  of  the  plaintiffs,  and  left  upon  the 
bank  of  the  River  Au'Sable,  upon  land  belong- 
ing to,  or  claimed  by  the  Peru  Iron  Co.  The 
plaintiffs  had  such  a  -right  to  the  logs,  pri- 
ma  facie,  as  to  be  entitled  to  take  them  into 
464)*]  their  actual  *possession, whenever  they 
pleased;  and  this  is  sufficient  to  maintain  the 
action.  8  Johns.,  432;  13  Johns.,  141,  561. 

The  defendant  entirely  failed  in  his  defense. 
The  logs  were  cut  on  the  north  end  of  lot  210, 
in  Mauje's  patent,  and  the  defendant  proved  a 
possession  of  a  dwelling-house,  and  the  work- 
ing of  an  ore  bed  on  the  south  end  of  the  lot,  by 
himself  and  the  Peru  Iron  Co.,  and  contends 
that  that  gave  him  or  the  Company,  construc- 
tively, the  possession  of  the  whole  lot.  In  this 
he  was  mistaken.  He  showed  no  deed  for  the 
lot;  his  possession,  therefore,  was  confined  to 
the  land  actually  occupied  by  him  or  the  Com- 
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pany,  and  cannot  be  extended  by  construction 
to  a  single  acre  beyond  it.  The  deed  from  the 
sheriff  of  Clinton  Co.,  to  Daniel  Cady,  and  to 
the  defendant,  for  lot  No.  210,  were  properly 
excluded  by  the  judge.  The  one  bore  dale  in 
July,  1827,  and  the  other  in  Apr.,  1826.  The 
logs  were  purchased  by  the  plaintiff's  agent  in 
the  fall  of  1825  or  the  winter  of  1826;  and  hav- 
ing been  removed  from  the  lot,  the  subsequent 
sale  of  it  would  not  entitle  the  purchaser  to  fol- 
low and  reclaim  them.  Besides,  as  to  the  deed 
to  Cady,  it  was  inadmissible,  because,  in  tres- 
pass de  bonis  asportatis,  the  defendant  cannot 
show  property  in  a  stranger,  though  it  is  other- 
wise in  trover.  11  Johns.,  132,  529;  13  Johns., 
284. 
The  deeds  were  also  inadmissible,  on  the 

f  round  that  the  judgments  and  executions  un- 
er  which  they  purported  to  be  given,  were  not 
proved  or  given  in  evidence  in  any  manner. 
The  sum  which  the  judge  directed  the  jury  to 
find,  had  undoubtedly  been  proved  to  be  the 
value  of  the  logs  taken. 

The  motion  for  a  new  trial  must,  tfierefore,  be 
denied. 

Cited  in— 7  Wend.,  496;  13  Wend.,  143;  18  Wend.,  85; 
1  Hill,  306,  314;  8  Barb.,  216;  4  Duer,  438;  6  Bos,.  163;  7 
Rob.,  173;  28  Am.  Dec.,  702  (4  Watts,  223);  37  Am.Dec.. 
325. 


*A.  BRINCKERHOFF  AND  C.  COR-  [*47O 
LIES 


I.  E.  WEMPLE. 

Parties  —  Trustees  must  Join  in  Bringing  an  Ac- 
tion —  One  Tenant  in  Common  may  Maintain 
Action  for  Money  Had  and  Received  against 
Go  -tenant  who  has  Received  the  Damages  for 
Land  Taken  for  Canal  Purposes  —  Fee  of  Such 
Land  Passes  only  on  Payment  of  Damages. 

Assumpsit  for  money  had  and  received,  may  be 
maintained  by  one  tenant  in  common  against  an- 
other, where  one  receives  the  whole  amount  of  dam- 
ages assessed  for  the  land  owned  in  common,  taken 
for  the  construction  of  the  canals;  and  where  a  re- 
ceipt for  money  thus  received  was  produced,  and 
the  identity  of  the  farm  conclusively  shown,  it  was  • 
held  unnecessary  to  produce  the  appraisers'books  of  ' 
entries  to  show  a  description  of  the  premises. 

Trustees  constitute,  in  law,  but  one  person,  and 
must  necessarily  join  in  the  bringing  of  an  action. 
The  completion  of  the  canal  does  not  devest  the 
owner  of  the  fee  of  the  land  occupied  for  the  canal;  . 
the  fee  passes  on  the  payment  of  the  damages  as- 
sessed, and  not  before. 

Citation—  1  N.  Y.  Stat.,  203  b. 


was  an  action  of  assumpsit  for  money 
had  and  received,  tried  at  the  Albany  Cir- 
cuit, in  Feb.,  1828,  before  the  Hon.  William 
A.  Duer,  one  of  the  circuit  judges. 

The  defendant  and  William  Wemple  were- 
tenants  in  common  of  a  farm  in  the  Town  of 
Florida,  in  the  County  of  Montgomery.  June 
10,  1810,  W.  Wemple  conveyed  his  undivided 
moiety  of  the  farm  to  George  Brinckerhoff,  in 
trust  to  sell  and  dispose  of  the  same,  and  to  ap- 
ply the  proceeds  to  the  payment  of  certain  debts, 
owing  by  the  grantor  to  his  creditors  in  the 
City  of  N.  Y.  Aug.  2,  1823,  George  Brincker- 
hoff conveyed  the  same  property,  by  deed,  to 
the  plaintiffs,  subject  to  the  same  trust.  Notice 
to  the  defendant  of  these  conveyances  was 
shown.  A  receipt,  signed  by  the  defendant,  was 

WEND.  1. 


1828 


BRINCKERHOFF  v.  WEMPLE. 


470 


produced  and  read  in  evidence,  in  these  words; 
"Florida,  Feb'y  28,  1825.  Received  of  Henry 
Seymour,  Canal  Commissioner,  four  hundred 
and  three  dollars,  the  amount  of  an  award 
made  in  my  favor  by  the  Canal  Commissioners, 
in  consideration  of  the  damages  which  I  have 
sustained  by  the  construction  of  the  Erie  Canal 
through  my  lands  in  the  Town  of  Florida." 
Henry  Seymour,  Esq.,  one  of  the  Canal  Com- 
missioners, was  called, and  testified  that  he  paid 
the  money  specified  in  the  receipt,  to  the  de- 
fendant. [The  defendant's  counsel  objected  to 
the  witness'  testifying  as  to  the  land  mentioned 
in  the  receipt,  insisting  that  the  books  of  the 
commissioners,  containing  surveys  of  the  land 
taken  by  them  for  the  canal, and  for  which  they 
had  allowed  damages,  should  be  produced, 
which  objection  was  overruled.]  The  witness 
stated  that  no  particular  entries  of  the  surveys, 
or  of  the  lands  taken  for  the  canal,  had  been 
made  or  kept;  that  $348,  part  of  the  sum  men- 
tioned in  the  receipt,  were  awarded  and  paid 
to  the  defendant,  for  the  land  taken  for  the 
canal,  from  a  farm  occupied  by  him  in  Florida, 
and  the  residue,  viz. :  $55,  was  awarded  and 
paid  for  damage  done  to  a  separate  piece  of 
471*]  land.  The  identity  *of  the  farm  owned 
by  the  parties,  and  that  for  which  the  damages 
were  paid,  were  conclusively  shown. 

The  defendant's  counsel  moved  for  a  nonsuit, 
on  the  grounds  that  the  plaintiffs  had  showed 
no  right  of  action  in  the  declaration;  and  that 
thrt  plaintiffs  could  not  sue  jointly.  The  judge 
refused  the  motion,  but  reserved  the  questions 
for  the  decision  of  the  Supreme  Court;  and  a 
verdict  was  taken  for  the  plaintiffs,  subject  to 
the  opinion  of  this  court,  for  the  sum  of  $186. 18. 

Mr.  J.  Platt,  for  plaintiffs.  The  parties  were 
tenants  in  common  of  the  farm,  for  any  injury 
to  which,  by  means  of  the  canal  passing  through 
the  same,  $348  were  paid  to  the  defendant  by 
the  agent  of  the  State.  The  defendant  had  not 
the  power  to  conclude  the  plaintiffs  by  accept- 
ing that  sum,  but  they  might  ratify  the  act,  and 
did  so  by  bringing  their  action  to  recover  the 
moiety;  and  the  defendant  is  responsible  to 
them  for  so  much  money  had  and  received  to 
their  use,  in  an  action  of  assumpsit,  which  is  the 
appropriate  remedy,  and  in  which  they  must 
necessarily  join. 

Mr.  M.  T.  Reynolds,  for  defendant.  The 
testimony  of  Mr.  Seymour,  the  Canal  Com- 
missioner, was  inadmissible  without  the  pro- 
duction of  the  written  entries  relative  to  the 
appraisement  of  damages  for  property  taken 
for  the  canal:  for  though  he  states  that  there 
were  no  entries  of  the  surveys,  he  does  not  say 
that  there  were  no  entries  kept  of  the  appraise- 
ments, the  presumption  being  that  there  were 
such  entries,  as  they  were  expressly  required  by 
law  to  be  made  ;  and  to  prove  them,  both  the 
appraisers  should  have  been  produced,  or  the 
books  exhibited.  Evidence  of  a  higher  charac- 
ter than  parol  testimony  existed,  and  ought  not 
to  have  been  dispensed  with. 

The  evidence  did  not  support  the  declara- 
tion. The  money  was  received  by  the  defend- 
ant, for  damages  which  he  had  sustained  by 
the  construction  of  the  canal  through  his  lands; 
and  it  would  be  unjust  to  deprive  him  of  half 
the  sum,  after  the  time  for  appeal  has  expired. 
If  the  damages  were  assessed  and  paid  to  him 
under  the  belief  that  he  was  the  sole  owner 
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of  the  land,  the  State  may  recover  it  back  as 
money  *paid  by  mistake,  but  the  plaint-[*472 
iffs  have  no  claim  upon  it ;  they  may  yet 
have  their  damages  assessed.  By  the  payment 
of  the  damages,  the  fee  of  the  land  passed  to 
the  State.  Can  one  tenant  in  common,  by  any 
act  of  his,  convey  away  the  title  of  his  co-ten- 
ant ?  The  remedy  of  the  plaintiffs,  if  any,  was 
by  action  of  account,  or  bill  in  equity;  Willes, 
208;  8  Cow.,  304,  but  they  show  no  cause  of 
action.  The  eastern  section  of  the  Erie  Canal, 
which  passed  through  the  farm  in  question, 
was  completed  previous  to  Nov,  15, 1822.  Thia 
is  matter  of  history,  and  will  be  judicially  no- 
ticed. At  that  time,  the  claim  for  damage* 
existed;  and  then  George  Brinckerhoff  was  the 
owner  of  the  property  now  claimed  by  the 
plaintiifs.  A  chose  in  action  is  not  the  subject 
of  assignment.  The  title  of  the  plaintiffs  did 
not  accrue  until  Aug.  1823,  and  the  damages 
had  been  sustained  previous  to  that  time. 

The  plaintiffs  could  not  sue  jointly.  The 
plaintiffs  and  the  defendant  were  tenants  in 
common  of  the  farm.  It  cannot  be  that  two 
persons  shall  be  joint  tenants  of  a  moiety,  and 
another  hold  as  tenant  in  common  the  residue. 
As  tenants  in  common  they  may  unite  in  an 
action  for  an  injury  to  their  common  property; 
but  if  one  receives  a  sum  of  money  to  which 
all  are  entitled,  each  of  the  others  must  sue  for 
his  share,  and  they  cannot  unite  in  an  action. 
3  Bos.  &  P.,  235;  1  Chit.  PI.,  8,  9. 

Mr.  J.  Platt,  in  reply,  admitted  that  an  un- 
divided moiety  of  land  could  not  be  held  in  joint 
tenancy,  and  the  residue  in  tenancy  in  common; 
but  he  said  one  moiety  might  be  held  by  A 
and  B  as  joint  tenants,  and  the  other  moiety 
by  C  as  a  tenant  in  common;  and  as  to  the  en- 
tirety, the  joint  tenants  would  be  tenants  in 
common  with  the  other  owner.  As  trustees, 
the  plaintiffs  could  not  hold  otherwise  than  as 
joint  tenants.  The  court  will  not  assume  that 
the  canal  was  completed  previous  to  the  accru- 
ing of  the  plaintiff's  title.  If  such  is  the  fact, 
it  ought  to  have  been  shown  on  the  trial.  The 
defendant  cannot  object  that  the  books  of  the 
appraisers  were  not  produced  on  the  trial;  they 
were  not  called  for.  Had  the  call  been  made, 
they  might  have  been  shown,  or  their  non-pro- 
duction *accounted  for.  Nor  was  it  [*473 
necessary  that  both  appraisers  should  have 
been  called.  The  receipt  of  the  defendant  was 
conclusive  against  him,  whether  .he  received 
the  money  on  appraisement  or  on  compromise. 
The  plaintiffs  were  entitled  to  a  moiety,  if  they 
chose  to  ratify  his  act,  and  to  recover  it  in  as- 
sumpsit ;  for,  why  resort  to  an  action  of  ac- 
count, when  there  was  but  one  item  of  de- 
mand ?  and  a  bill  in  equity  would  have  been 
dismissed,  as  the  remedy  of  the  plaintiffs  was- 
perfect  at  law. 

By  the  Court,  SAVAGE,  Ch.  J.  I  will  con- 
sider the  objections  in  the  order  in  which  they 
were  made.  It  was  objected,  that  Seymour 
should  not  testify  as  to  what  lands  were  paid 
for,  without  producing  the  books  of  the  ap- 
praisers. Mr.  Seymour's  testimony  contains  an 
answer  to  the  objection,  to  wit:  that  they  had 
no  books  of  entries.  The  counsel,  however, 
still  insists  on  the  objection,  and  refers  to  the 
several  Acts  of  the  Legislature,  by  which  it  is- 
made  the  duty  of  the  appraisers  to  make  regu- 
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lar  entries  of  their  appraisal,  with  a  description 
of  the  premises  appropriated  to  the  canal, 
which  entries  are  to  be  signed  by  the  apprais- 
ers. The  damages  are  to  be  paid  by  the  Canal 
Commissioners;  and  the  fee  simple  of  the  prem- 
ises so  appropriated,  shall  be  vested  in  the  peo- 
ple of  the  State.  Stat.,  Vol.  4.  203  b.  Admit- 
ting that  such  a  book  had  been  in  court,  I  do 
not  see  the  necessity  of  producing  it  by  the 
plaintiffs.  Their  title  to  the  land  being  shown, 
the  defendant's  receipt  admitted  the  receipt  of 
the  money,  and  it  was  shown  that  the  lands 
mentioned  in  the  receipt  and  in  the  plaintiffs' 
deeds,  were  the  same.  The  plaintiffs'  right  of 
recovery  was  made  out  without  Seymour's  tes- 
timony, to  half  of  the  whole  sum  at  least, 
prima  fade.  The  object  of  Seymour's  testimony 
was,  to  showfthat  the  plaintiffs  were  entitled  to 
only  half  of  $348,  instead  of  $403.  The  book 
was  not  wanted  for  the  purpose  of  specifying 
the  lands  paid  for;  that  had  been  already  done 
by  other  testimony  ;  the  book  was,  therefore, 
not  necessary. 

The  next  objection  is,  that  the  evidence  did 
not  support  the  declaration.  In  answer  to  this, 
it  is  only  necessary  to  say  that  the  defendant 
had  received  from  the  State  payment  for  a 
474*]  *piece  of  property  which  was  owned 
half  by  himself  and  half  by  the  plaintiffs. 
Clearly,  therefore,  half  the  money  which  he 
thus  received  was  received  to  the  use  of  the 
plaintiffs. 

The  remaining  objection  is,  that  they  could 
not  sue  jointly.  The  answer  to  this  objection 
is,  that  the  plaintiffs,  both  as  trustees,  consti- 
tuted but  one  person,  as  respected  the  property 
in  question.  They  had  no  separate  rights  in 
relation  to  it,  and  could  no  more  sue  separate- 
ly than  executors  or  adminintrators  can  sue 
separately  for  a  debt  due  them  in  their  repre- 
sentative capacity. 

These  objections  were  made  upon  the  trial. 
On  the  argument,  it  was  further  objected  that 
both  appraisers  should  have  been  produced.  I 
have  endeavored  to  show  that  it  was  not  neces- 
sary to  produce  either  of  the  appraisers,  to 
prove  either  the  payment  of  the  money  or  the 
land  for  which  it  was  paid.  The  receipt  of  the 
defendant,  with  the  explanation  given  to  it, 
was  sufficient  to  make  out  the  plaintiff's  right 
of  recovery.  It  was  also  further  objected  that 
as  the  canal  was  finished  before  the  convey- 
ance to  the  .plaintiffs  by  George  Brinckerhoff, 
the  plaintiffs  had  no  right  to  the  money — that 
George  Brinckerhoff  only  had  a  right  of  action 
which  could  not  be  conveyed.  The  answer  is, 
that  the  completion  of  the  canal  did  not  devest 
the  former  owner  of  the  fee  of  his  lands  oc- 
cupied for  the  canal.  By  the  Act  already  re- 
ferred to,  the  payment  of  the  money  seems  to 
be  a  condition  precedent  to  the  passing  of  the 
fee  from  the  former  owner  to  the  people  of  the 
State.  The  language  of  the  Act  is  thus:  "And 
the  Canal  Commissioners  shall  pay  the  dam- 
ages so  to  be  assessed  and  appraised,  and  the 
fee  simple  of  the  premises  so  appropriated, 
shall  be  vested  in  the  people  of  this  State."  The 
title  of  the  plaintiffs  bears  date  Aug.  3,  1823. 
The  payment  by  Mr.  Seymour  was  Feb.  28, 
1825.  The  fee  simple  of  one  half  was,  there- 
fore, in  the  plaintiffs  until  the  payment  of  the 
money,  which  was  long  after  the  title  accrued. 

Judgment  for  plaintiffs. 
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Trustees  are  but  one  person  in  law.  Cited  in— 71  N. 
Y.,  507 ;  3  Keyes.  160 ;  27  Barb.,  554 ;  33  How.  Pr.,  149 ; 
4  Abb.  N.  C.,  288. 

Ft.e  in  canal  lands— Eminent  domain.  Cited  in— 2 
Hill.  347 ;  4  Abb.  App.  Dec.,  390 ;  7  Hun,  657 ;  34  Ohio, 
549. 


*ROSS  ads.  ROUSE.          [*475 

Slander — Charge  of  Perjury  Before  Arbitrators 
— Evidence  must  have  been  Material. 

In  an  action  of  slander,  for  words  charging1  a  par- 
ty with  false  swearing1  before  arbitrators,  the  evi- 
dence alleged  to  have  been  false  must  be  shown  to 
have  been  material.  Where  the  only  matter  in  dis- 
pute before  arbitrators  was  as  to  the  extent  of  the 
rights  of  parties  growing  out  of  a  written  and  sealed 
agreement,  evidence  of  a  conversation  and  agree- 
ment between  the  parties  relative  to  those  rights, 
had  previous  to  the  agreement  being  reduced  to 
writing  and  executed,  was  held  to  be  immaterial ; 
and  words  alleging  such  evidence  to  be  false  were 
adjudged  not  to  be  actionable,  although  the  arbi- 
trators admitted  the  evidence,  after  deciding;  it  to 
be  illegal  and  improper,  and  although  the  witness 
believed  he  was  giving  material  evidence. 

Citations-1  Cai.,  357 ;  13  Johns.,  81 ;  20  Johns.,  344. 

THIS  was  an  action  on  the  case  for  slander. 
The  plaintiff  was  a  witness  in  a  case  sub- 
mitted to  arbitration  between  the  defendant 
and  one  Timothy  Rouse,  and  whilst  he  was  tes- 
tifying, the  defendant,  addressing  him,  said  : 
"Every  word  you  have  sworn  to  is  false." 
And  immediately  after  the  arbitration,  in  the 
bar-room  of  the  house  where  the  arbitration 
was  holden,  said:  "  A.  Rouse  has  sworn  to  a 
lie,  and  I  can  prove  it."  The  defendant  proved 
by  Henry  A.  Wisner,  that  disputes  had  existed 
between  the  defendant  and  Timothy  Rouse  as 
to  the  extent  of  certain  privileges  secured  to 
each  of  the  parties  by  a  written  contract  under 
seal,  entered  into  by  them  on  the  sale  of  a  farm 
by  Ross  to  Rouse  ;  that  the  subject  was  sub- 
mitted to  arbitration ;  and  the  sole  matter  in  dis- 
pute between  the  parties  before  the  arbitrators, 
was  as  to  the  extent  of  those  privileges  to  which 
they  were  respectively  entitled,  under  and  by 
virtue  of  that  contract;  that  the  plaintiff  in 
this  action  was  called  by  Timothy  Rouse,  to 
prove  the  conversations  and  agreements  be- 
tween the  parties  previous  to  the  contract  be- 
ing drawn  up  and  executed;  that  the  testimony 
was  objected  to  on  the  part  of  Ross;  that  the  ar- 
bitrators decided  that  the  testimony  was  illegal 
and  improper,  but  that  they  would  hear  it,  and 
they  would  be  able  to  decide  better,  by  hearing 
the  whole  story.  The  plaintiff,  Anthony  Rouse, 
was  then  sworn,  and  his  testimony  related  sole- 
ly to  the  agreement  between  the  parties  pre- 
vious to  the  execution  of  the  written  contract. 
The  plaintiff  next  offered  in  evidence  the  arbi- 
tration bond,  for  the  purpose  of  showing  that 
the  submission  was  general.  It  submitted  a 
dispute  between  the  parties  respecting  the  pos- 
session or  right  of  possession  of  certain  mes- 
suages, lands  and  premises,  and  a  certain  farm 
sold  by  Ross  to  Rouse. 

The  counsel  for  the  defendant  submitted  to 
the  presiding  judge,  whether  the  words  spoken 
in  reference  to  testimony  which  was  irrelevant 


NOTE.— Slander—  Charge  of  perjury.  See  Hopkins 
v.  Beedle,  1  Cai.,  347,  note ;  Martin  v.  Stillwell,  13 
Johns.,  275,  note. 

See,  generally,  on  libel  and  slander,  Bullock  v. 
Koon.  9  Cow.,  30,  note,  and  other  notes  there  cited ; 
Skinner  ads.  Powers,  ante,  p.  451,  note. 
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and  illegal  were  actionable.  The  judge  decided, 
476*]  *that  although  the  arbitrators  held  that 
the  testimony  was  immaterial, yet.as  they  heard 
it  accompanied  with  the  declaration  that  they 
could  decide  better  by  hearing  the  whole  story, 
and  as  the  witness  testified  under  the  sanction 
of  an  oath,  and  the  belief  that  he  was  giving 
material  testimony  required  by  the  authority 
of  the  arbitrators,  the  words  spoken  were  ac- 
tionable, and  he  so  charged  the  jury.  The  coun- 
sel for  the  defendant  excepted.  The  jury  found 
for  the  plaintiff,  with  $58  damages. 

Mr.  W.  M.  Oliver,  for  defendant,  moved  to 
set  aside  the  verdict.  Words  spoken,  to  be  ac- 
tionable, must  impute  a  crime  or  misdemeanor, 
for  which  corporal  puuishment  may  be  inflicted 
in  a  temporal  court.  6  Cow.,  88.  See,  also, 
Blackstone's  definition  of  slander,  3  Bl.  Com., 
123.  If  the  testimony  given  by  the  plaintiff  had 
t>een  false,  he  could  not  have  been  punished 
for  perjury,  because  it  was  totally  immaterial 
to  the  question  before  the  arbitrators.  The 
words  spoken  must  refer  to  material  testimony. 
20  Johns.,  344. 

Mr.  J.  McAllister,  for  plaintiff.  It  is  mani- 
fest that  the  arbitrators  did  not  consider  them- 
selves confined  to  decide  upon  the  rights  of  the 
parties,  as  growing  out  of  the  written  contract. 
They  said  they  could  decide  better  by  hearing 
the  whole  story,  and  received  the  testimony  of 
the  plaintiff.  Not  being  bound  by  the  strict 
rules  of  law,  they  had  a  right  to  weigh  the  whole 
evidence  before  them,  parol  as  well  as  written, 
and  to  decide  as  the  equity  of  the  case  might 
require.  The  evidence,  therefore,  may  have 
had  an  influence  on  their  decision  ;  and  if  so, 
it  was  material.  The  counsel  cited  10  Johns., 
167  ;  6  Cow..  76  ;  7  Cow..  725. 

By  the  Court,  SUTHERLAND,  J.  The  words 
proved  were,  substantially,  that  the  plaintiff 
had  sworn  falsely  upon  the  trial  before  the  ar- 
bitrators. These  words  are  not  actionable  in 
themselves.  A  witness  may  swear  falsely  with- 
out committing  perjury.  If  the  whole  testi- 
mony given  upon  that  trial  by  the  plaintiff  was 
immaterial,  then  no  action  can  be  sustained 
against  the  defendant  for  having  said  it  was 
477*]  *false.  The  evidence  alleged  to  have 
been  false  must  be  shown  to  have  been  material. 
Hopkins  v.  Beedle,  1  Cai.,  347  ;  Chapman  v. 
Smith,  13  Johns.,  81  :  Crookshank  v.  Gray,  20 
Johns.,  344.  Henry  A.  Wisner  testified  that  he 
was  the  attorney  and  counsel  for  Ross  upon  the 
arbitration  between  him  and  Timothy  Rouse  ; 
that  the  sole  matter  in  dispute  between  the  par- 
ties before  the  arbitrators,  was  as  to  the  extent 
of  the  privileges  which  Ross  was  entitled  to  un- 
der a  written  and  sealed  agreement  between 
him  and  Rouse,  in  a  house  and  farm  which  he 
had  then  recently  sold  to  Rouse  ;  and  that  the 
testimony  of  the  plaintiff,  Anthony  Rouse, 
which  the  defendant  declared  was  false,  related 
exclusively  to  the  conversations  between  the 
parties  before  the  written  agreement  was  exe- 
cuted ;  that  the  testimony  was  objected  to  at 
the  time  as  improper,  and  the  arbitrators  ad- 
mitted that  it  was  illegal  and  improper,  but 
said  they  would  hear  the  whole  story. 

There  is  nothing  to  contradict  or  impeach  the 
testimony  of  Mr.  Wisner.  The  fact  that  the 
submission  to  the  arbitrators  did  not,  in  terms, 
confine  them  to  a  determination  of  the  rights 
WEND.  1. 


of  the  parties  under  the  sealed  contract,  is  not 
material.  Wisner  swears  positively  that  the 
extent  of  Ross'  privileges,  under  that  contract, 
was  the  only  matter  in  dispute  before  the  arbi- 
trators. If  so,  then  the  testimony  of  the  plaint- 
iff was  entirely  immaterial;  and  though  admit- 
ted by  the  arbitrators,  ought  not  to  have  had, 
and  evidently  had  not,  any  influence  upon  their 
determination  of  the  cause.  The  judge,  how- 
ever, ruled,  that  as 'the  arbitrators  permitted 
the  testimony  to  be  given,  although  they  de- 
clared it  was  immaterial,  and  as  the  witness 
testified  under  the  sanction  of  an  oath,  and  un- 
der the  belief  that  he  was  giving  material  testi- 
mony, required  by  the  arbitrators,  the  words 
spoken  by  the  defendant  in  relation  to  that  tes- 
timony were  actionable. 

The  test  is  not  whether  the  witness  believes 
his  testimony  to  be  material  ;  but  whether,  if 
false,  he  can  be  indicted  for  perjury.  If  it  is 
in  fact  immaterial,  whatever  may  be  the  opin- 
ion of  the  witness,  though  it  be  false,  is  not 
perjury.  The  charge  was  erroneous,  and  a  new 
trial  must  be  granted. 

New  trial  granted. 

Cited  in-12  Wend.,  503;  16  Wend..  457  ;  3  Barb., 
630 ;  12  Barb.,  216  ;  1  Abb.  N.  S.,  276. 


*ROBERTS  [*478 

ads. 
JACKSON,  ex  dem.  WEBB  ET.  AL. 

Merger — When  Greater  and  Less  Estate  Unite 
in  Same  'Person,  the  Latter  is  Merged — Ex- 
ception— Fraud — Evidence — Parol,  that  Deed 
in  Possession  of  Grantee  was  not  Delivered, 
Admissible  — Assignment  of  Mortgage  — Proof 
of  Execution  of —  Sale  of  Property  under 
Judgment,  Lis  Pendens. 

Whenever  a  greater  and  a  less  estate  unite  in  the 
same  person  without  any  intermediate  estate,  the 
lesser  estate  is  merged. 

Where,  however,  a  person  had  the  fee  in  certain 
premises,  by  a  fraudulent  conveyance  which  was 
avoided  in.chancery,  and  he  subsequently  became 
the  assignee  of  a  mortgage  of  the  same  premises,  it 
was  held,  that  the  equitable  estate  was  not  merged, 
although,  as  between  grantor  and  grantee,  such 
conveyances  are  generally  binding  and  operative. 

Parol  evidence  that  a  deed  in  possession  of  the 
grantee  was  not  delivered,  is  admissible,  and  does 
not  infringe  the  rule  that  such  evidence  shall  not 
be  received  to  contradict  a  deed. 

Where  a  judgment  was  entered  after  the  filing  of  a 
bill  in  chancery,  and  there  was  no  proof  of  the  serv- 
ice of  the  subpuMia,  or  of  actual  notice  to  the  plaint- 
iffs in  the  execution,  previous  to  the  entry  of  the 
judgment,  a  sale  under  the  judgment  was  held  valid, 
notwithstanding  the  lis  pendens ;  and  the  title  of  a 
subsequent  purchaser  was  ad  judged  good,  although 
he  had  full  notice  of  the  suit. 

An  assignment  of  a  mortgage  may  be  read  in  evi- 
dence on  a  trial'at  law,  without  other  proof  of  its 
execution  than  an  acknowledgment  by  the  assignor 
before  a  commissioner. 

Citations-^  Cow.,  284,  300;  1  Johns.  Ch.,  576, 577, 581. 

THIS  was  an  action  of  ejectment,  brought 
for  the  recovery  of  about  four  acres  of  land 


NOTE.— Evidence— Parol— Admissibility  of— Parol 
evidence  is  admissible  to  show  that  a  deed  was  not  de- 
livered. Stephens  v.  Buffalo  Ins.  Co.,  20  Barb.,  332; 
Gilbert  v.  North  American  Fire  Ins.  Co.,  23  Wend.. 
43 :  Jackson  v.  Perkins,  2  Wend.,  308 :  Deitz  v.  Farish, 
79  N.  Y.,  520;  Phelps  v.  Gere,  14  Weekly  Dig.,  387  ; 
Black  v.  Lamb,  12  N.  J.  Eq.,  116 ;  Black  v.  Shreve,  13 
N.  J.  L.,  457  ;  Johnson  v.  Baker,  4  Barn.  &  A.,  440. 
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in  the  Town  of  Cazenovia,  tried  at  the  Madison 
Circuit  in  Sep.  1827,  before  the  Hon.  Nathan 
Williams,  one  of  the  circuit  judges. 

The  plaintiff  showed  title  to  the  premises  as 
follows  :  1st,  a  deed  from  Charles  Hill  (the 
common  source  of  title  to  both  parties),  to 
Stephen  Clark,  bearing  date  Jan.  1, 1817,  con- 
veying 100  acres  of  laud,  including  the  prem- 
ises in  question.  2d.  A  deed  of  the  premises 
in  question,  from  Stephen  Clark  to  Joshua 
Clark, his  son, for  the  consideration  asexpressed 
of  $2,000,  bearing  date  Nov.  6,(1817;  and  3d,  a 
deed  from  Joshua  Clark  to  J.  Ketchum  and  H. 
A.  Ten  Broeck,  two  of  the  lessors  of  the  plaint- 
iff, bearing  date  Sep.  5,  1820. 

The  defendant  set  up  three  distinct  claims  of 
title  to  the  premises.  First.  A  mortgage  and  a 
bond  accompanying  the  same,  from  Charles  Hill 
to  Peter  Smith  (of  the  100  acres  conveyed  by 
Hill  to  Stephen  Clark), bearing  date  Apr.6,1812, 
duly  registered  Apr.  15,  1812,  on  which  there 
appeared  to  be  due  and  unpaid,  $140  ;  which 
mortgage  and  bond  were  assigned  by  the  mort- 
gagee to  Joshua  Clark,  Oct.  9,  1818  ;  and  by 
Clark  to  J.  Stroud,  Oct.  31, 1818  ;  and  Apr.  7, 
1819,  Stroud  assigned  the  bond  and  the  mon- 
eys therein  specified  to  the  defendant.  A  ques- 
tion was  raised  is  to  the  proof  of  the  assign- 
ment from  Clark  to  Stroud  ;  that  offered,  was 
a  certificate  of  acknowledgment  by  the  assignor 
before  a  commissioner.  The  plaintiff's  coun- 
sel insisted  that  an  assignment  of  a  mortgage 
47O*]  was  *not  such  an  instrument  as  was  en- 
titled to  be  read  in  evidence  upon  a  certificate  of 
acknowledgment,  but  that  it  should  be  proved 
by  the  subscribing  witness.  The  objection  was 
overruled .  Second.  The  proceedings  in  a  suit 
in  chancery,  commenced  by  W.  Gardner  and 
others,  creditors  of  Stephen  Clark,  against 
Stephen  Clark,  Joshua  Clark  and  others,  to 
avoid  the  deed  given  by  Stephen  Clark  to  Josh- 
ua Clark,on  the  ground  of  fraud.  The  bill  was 
filed  Feb.  13,  1818,  and  an  injunction  granted, 
interdicting  all  conveyances,  &c. ;  it  was  taken 
pro  confesso,  and  June  16, 1818,  a  decree  was  en- 
tered, setting  aside  the  deed  in  favor  of  the  com- 
plainants, ordering  a  sale  of  the  premises,  and 
directing  the  defendants  to  join  in  a  convey- 
ance of  the  premises.  The  premises  were  sold 
by  a  master,  to  J.  P.  Webb,  one  of  the  lessors 
of  the  plaintiff,  for  $975,  Webb  being  the  agent 
of  the  complainants,  and  a  deed  was  executed 
to  him  ;  which  sale  was  confirmed  by  an  order 
of  the  Court  of  Chancery  of  June  7,  1819.  J. 
A.  Spencer,  the  attorney  for  the  plaintiff,  was 
called  on  to  give  evidence  in  relation  to  the  ex- 
istence of  the  deed  to  Webb.  He  testified  that 
he  had  seen  the  deed  amongst  the  papers  in  the 
chancery  suit,  shortly  after  the  sale,  but  that 
he  had  not  seen  it  for  many  years;  that  in  1820 
the  defendant  told  him  that  he  (the  defendant) 
had  taken  the  deed  from  W.  Whipple,  with 
whom  it  had  been  deposited.  The  defendant 
was  then  sworn,  and  testified  that  he  never  had 
the  deed  in  his  possession,  to  his  knowledge  ; 
but  if  it  ever  was  in  his  possession,  it  was  not 
now  ;  that  he  had  looked  over  his  papers  and 
could  not  find  it :  whereupon,  parol  evidence 
of  the  contents  of  the  deed  was  given,  though 
objected  to  by  the  plaintiff's  counsel.  The  de- 
fendant then  gave  in  evidence  a  release  of  the 
premises  in  question  from  J.  P.  Webb  and  wife 
to  the  defendant,  bearing  date  Apr.  20,  1819, 
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duly  acknowledged  on  the  same  day,  and  re- 
corded Mar.  8,  1824.  The  defendant,  further 
to  prove  the  conveyance  from  Stephen  Clark 
to  Joshua  Clark,  fraudulent,  proved  that  in 

1817  (the  date  of  the  conveyance),  Joshua  Clark 
was  destitute  of  property ;  that  until  then  he  had 
lived  with  and  been  supported  by  his  father, 
and  was  incapable  of  acquiring  property  by 
his  own  exertions.  He  *next  showed  a  [*48O 
judgment  in  favor  of  Joshua  Clark  against 
Stephen  Clark  for  $600  debt,  docketed  Sep.  8, 
1818,  and  an  assignment  of  the  same  from 
Joshua  Clark  to  John  H.  Fuller,  dated  Jan.  10, 

1818  (probably,  1819).     He  also  produced  an 
instrument  under  seal,  executed  by  S.  and  J. 
Clark,  dated  June  6,  1821,  whereby,  in  consid- 
eration of  $500,  expressed  in  the  instrument,  S. 
and  J.  Clark  sold, relinquished  and  quitclaimed 
all  their  right  and  title  to  the  premises  in  ques- 
tion to  the  defendant,  and  engaged  to  indem- 
nify the  defendant  against  the  effect  of  the  last 
mentioned  judgment.     The  defendant  also  of- 
fered in  evidence  a  certificate  under  the  hand 
and  seal  of  Joshua  Clark,  dated  Apr.  5,  1820, 
acknowledging  the  conveyance  from  Stephen 
Clark  to  him  of  the  date  of  Nov.  6, 1817,to  have 
been  executed  without  consideration  ;  which 
was  objected  to  and  excluded  by  the  judge. 
The  defendant  then  further  proved  that  Webb, 
one  of  the  lessors  of  the  plaintiff,  had  admitted 
that  the  master's  deed  to  him  of  the  premises 
in  question  was  delivered  to  J.  S.  Spencer,  the 
solicitor  of  the  complainants  in  the  chancery 
suit,  who  also  are  lessors  of  the  plaintiff  in  this 
cause.  Third.  A  deed  from  the  sheriff  of  Mad- 
ison Co.  of  the  premises  in  question  to  Charles 
Hill,  dated  May  16,  1818,  by  virtue  of  a  sale 
under  an  execution  issued  on  a  judgment  by 
confession  in  favor  of  C.  Hill  and  C.  Stebbins 
against  Stephen  Clark,  under  whom  the  plaint- 
iff claimed,  docketed  Feb.  17,  1818,  for  $4,000 
debt ;  next,  a  deed  from  Charles  Hill  and  A. 
Ballou  to  the  defendant,  dated  Dec.  20,  1819, 
recorded  Mar.  24,  1820  ;  and  evidence,  that  at 
the  date  of  the  deed  to  defendant,  Hill  was  in 
possession  of  the  premises.except  a  small  house 
which  was  occupied  by  Joshua  Clark. 

The  plaintiff,  to  rebut  the  title  set  up  by  the 
defendant  under  the  deed  from  Webb,  showed 
that  that  deed  had  never  been  delivered  to  the 
defendant;  that  a  negotiation  had  been  had  be- 
tween the  solicitor  of  the  complainants  in  the 
chancery  suit  and  the  defendant,  relative  to  the 
sale  of  the  premises  in  question  ;  that  the  deed 
had  been  prepared  and  executed  by  Webb,  the 
agent  of  the  complainants,  which  the  defend- 
ant refused  to  accept,  as  it  did  not  contain  a 
covenant  of  warranty  ;  *that  it  was  [*481 
then  agreed,  by  the  solicitor,  to  procure  a  war- 
ranty deed  from  the  complainants,  within  a 
specified  time,  which  agreement  was  indorsed 
on  the  original  articles  of  agreement,  and  it, 
together  with  the  master's  deed  and  the  deed 
from  Webb,  left  in  the  care  of  Mr.  W.  ;  that 
the  warranty  deed  was  not  procured,  and  the 
contract  with  the  defendant  never  consum- 
mated; that  the  defendant  procured  the  deeds 
from  the  person  with  whom  they  had  been  de- 
posited ;  he  claimed  no  title  under  them,  but 
refused  to  deliver  them  up.  The  defendant 
produced  in  evidence  the  article  of  agreement 
between  the  solicitor  and  himself  for  the  sale 
of  the  premises,  and  the  further  agreement  in- 
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dorsed  thereon,  which,  after  reciting  that  the 
release  from  Webb  had  been  delivered  to  the 
•defendant,  and  that  Roberts  wished  the  war- 
ranty of  the  complainants,  extended  the  time 
for  performance  of  the  contract  for  three 
weeks  :  in  the  meantime  the  defendant  to  take 
possession  of  the  premises  in  question,  and  the 
solicitor  to  take  possession  of  a  farm  which  was 
to  be  conveyed  by  the  defendant,  in  part  pay- 
ment of  the  consideration,  and  each  party  to 
go  on  as  though  the  conveyances  were  executed 
in  pursuance  of  the  original  agreement. 

The  judge  charged  the  jury  that  the  convey- 
ance from  Stephen  Clark  to  Joshua  Clark  was 
fraudulent  and  void  as  to  their  creditors,  but 
binding  and  valid  as  between  the  parties  there- 
to ;  that  Joshua  Clark  having  the  title  in  fee, 
and  being  in  possession  of  the  premises  in  ques- 
tion, as  the  owner,  at  the  time  he  took  the  as- 
signment of  the  mortgage  from  Smith,  the 
•equitable  estate  acquired  by  such  assignment 
merged  in  the  legal  estate  he  had  in  the  prem- 
ises ;  that  the  title  acquired  under  the  judg- 
ment of  Hill  and  Stebbins  was  void,  the  judg- 
ment having  been  obtained,  and  the  sale  under 
it  had  subsequent  to  the  filing  of  the  bill  in 
chancery  against  Stephen  Clark  and  Joshua 
Olark,  which  was  a  lis  pendens  of  which  all 
were  bound  to  take  notice  ;  and  as  to  the  title 
set  up  by  the  defendant  under  the  deed  from 
Webb,  the  judge  submitted  to  the  jury  the 
question,  whether  the  deed  was  in  fact  deliv- 
ered and  accepted,  in  fulfillment  of  the  terms 
of  the  contract  between  the  solicitor  of  the 
•complainants  in  the  suit  in  chancery  and  the 
•defendant,  or  whether  it  had  been  obtained  by 
482*]  *the  defendant  without  the  consent  of 
the  opposite  party.  The  jury  found  a  verdict 
for  the  plaintiff. 

Mr.  N.  P.  Randall,  for  defendant.  The  de- 
fendant is  entitled  to  retain  the  possession,  be- 
ing the  assignee  of  a  mortgage  in  possession. 
10  Johns.,  480.  The  equitable  estate  acquired 
l)y  Joshua  Clark,  by  the  assignment  of  the 
mortgage,  did  not  merge  in  the  fee,  because 
the  fee  was  void,  and  so  declared  by  a  decree 
obtained  by  the  lessors  of  the  plaintiff.  A 
valid  mortgage  could  not  be  merged  in  a  void 
•deed.  The  deed  being  adjudged  fraudulent 
and  void,  Joshua  Clark  had  no  estate  under  it. 
The  property  vested  in  Stephen  Clark  for  the 
benefit  of  his  creditors.  4  Johns.,  589  ;  3  Co., 
78  b;  1  Johns.  Ch.,  478.  Courts  of  law  have 
-a  right  to  inquire  into  frauds,  as  well  as  courts 
of  equity.  10  Johns.,  457  ;  9  Johns.,  337. 

The  defendant  has  a  valid  title  under  the 
judgment  of  Hill  and  Stebbms,  and  the  doc- 
trine of  lis  pendens  does  not  apply.  Hill  and 
Stebbins  were  not  parties  to  the  suit  in  chan- 
cery. They  obtained  their  judgment,  and  ac- 
quired a  legal  estate  in  the  premises,  which  can 
only  be  devested  by  a  new  suit  in  chancery.  11 
Ves.,  Jr.,  194;  1  Johns.  Ch.,  566  ;  2  Id.,  441, 
155,  158  ;  2  Johns.  Gas.,  221,  321  ;  3  Johns.. 
422.  Courts  of  law  look  only  to  the  legal  es- 
tate. There  is  not  a  case  to  be  found,  where  a 
court  of  law  takes  notice  of  a  lispendens  in  an- 
other court.  The  bill  in  chancery  was  filed  on 
the  thirteenth,  and  the  judgment  of  Hill  and 
Stebbins  docketed  Feb.  17,  1818.  There  is  no 
proof  that  they  had  notice. of  the  suit  before 
their  judgment  was  entered.  The  filing  of  the 
bill  was  not  notice.  The  lis  pendens  begins 
WEND.  1. 


from  the  service  of  the  subpoena  ;  1  Johns. 
Ch.,  576  ;  2  P.  Wins.,  482  ;  3  Atk.,  392  ;  and 
such  service  was  not  shown. 

The  parol  evidence  that  the  deed  from  Webb 
was  not  delivered,  ought  not  to  have  been  re- 
ceived, as  it  contradicted  the  written  instru- 
ment signed  by  both  parties,  averring  the  de- 
livery. 1  Phil.  Ev.,480;  3  Johns.,  506;  2 
Johns.  Ch. ,  557.  Even  the  admission  of  a  party 
cannot  be  shown  to  contradict  a  written  instru- 
ment. 5  Cow.,  485. 

*Mr.  J.  A.  Spencer,  for  plaintiff .  The[*483 
defendant  cannot  claim  under  the  mortgage. 
The  certificate  of  the  acknowledgment  before 
a  commissioner  of  the  assignment  from  Clark 
to  Stroud,  under  whom  the  defendant  holds, 
did  not  prove  the  execution.  The  Statute  Con- 
cerning Mortgages  does  not  say  that  an  assign- 
ment thus  acknowledged  may  be  read  in  evi- 
dence without  proof,  nor  is  it  required  to  be 
recorded.  Until  1822,  a  mortgage  itself,  though 
acknowledged,  was  not  evidence  :  it  was  then 
made  so  by  statute.  Stat.  Vol.,  6  a,  261.  Pre- 
vious to  that  time,  the  acknowledgment  only  au- 
thorized its  registry.  Nor  can  the  defendant 
claim  under  the  mortgage,  because  Joshua 
Clark,  when  he  obtained  the  assignment  there- 
of,  was  the  owner  of  the  fee  ;  and  the  equitable 
interest  thus  acquired,  merged  in  the  fee.  2 
Cow. ,  246.  Clark  would  not  be  permitted  to 
say  that  his  legal  estate  was  fraudulent,  nor 
can  the  defendant,  who  stands  in  his  place, 
make  that  answer. 

The  defendant's  title  under  Webb's  deed  was 
not  established :  1.  Because  parol  evidence 
ought  not  to  have  been  received  of  the  contents 
of  the  master's  deed,  upon  the  proof  off ered  of 
its  loss,  on  account  of  its  insufficiency.  The 
plaintiff  said  he  never  had  the  deed  in  his  pos- 
session :  how  then  could  he  prove  its  loss  ?  2. 
The  evidence  conclusively  shows  that  the  deed 
never  was  delivered,  or  that  it  was  delivered  as 
an  escrow.  The  cases  cited  on  the  other  side 
have  no  relevancy  to  this  question,  which  was 
simply  whether  the  deed  was  or  was  not  deliv- 
ered, and  might  be  shown  as  well  by  parol  as 
otherwise.  The  evidence  offered  by  the  plaint- 
iff was  not  to  alter,  vary  or  contradict  a  writ- 
ten instrument.  The  recital  in  the  enlarge- 
ment of  the  contract  was  evidence  of  delivery, 
but  not  conclusive. 

Nor  can  the  deed  under  Hill  and  Stebbins' 
judgment,  avail  the  defendant  under  the  appli- 
cation of  the  rule  of  lispendens.  4  Cow.,  678, 
opinion  of  Golden,  Senator.  If  Stephen  Clark 
was  prohibited  from  conveying  away  his  prop- 
erty directly,  he  was  not  at  liberty  to  do  it  in- 
directly by  confessing  a  judgment. 

*By  the  Court,  SAVAGE,  Ch.  J.  It  is  [*484 
perfectly  well  settled,  whenever  a  greater  es- 
tate and  a  less  coincide  in  the  same  person, 
without  any  intermediate  estate,  the  lesser  is 
merged.  2  Cow.,  284.  This  rule,  at  law,  is 
invariable  and  inflexible;  2  Cow.,  300;  though 
in  equity  it  is  not  so,  but  depends  upon  inten- 
tion. Previous  to  the  time  when  Joshua  Clark 
obtained  the  assignment  of  the  mortgage  from 
Smith,  the  legal  estate,  as  to  the  premises  in 
question,  had  been  in  him  ;  and  had  it  contin- 
ued in  him.  the  mortgage  as  to  those  premises 
would  have  been  extinguished.  The  convey- 
ance, however,  by  which  he  held  that  estate, 
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had  been  avoided  In  equity  on  a  bill  filed  by  the 
lessors  of  the  plaintiff ;  and  though,  as  a  gen- 
eral rule,  a  fraudulent  deed  is  binding  upon 
the  parties  to  the  transaction,  the  reason  of  the 
rule  does  not  apply  to  this  case.  The  rule  is, 
that  if  a  party  will  convey  away  his  prop- 
erty with  the  intent  to  defraud  his  creditors, 
the  law  will  not  aid  him  when  he  subsequently 
seeks  to  recover  it  back.  Here,  as  well  the 
grantee  as  the  grantor  had  lost  the  property 
which  was  fraudulently  conveyed;  and  we  can- 
not consider  in  force,  a  deed  which  had  been 
avoided  by  the  Court  of  Chancery,  and  the 
property  restored  to  the  grantor  for  the  benefit 
of  his  creditors,  and  impose  the  further  penalty 
upon  the  grantee  (considering  the  assignee  of 
the  mortgage  to  stand  in  the  place  of  the  as- 
signor), of  losing  a  mortgage  security,  on  the 
assumption  that  he  has  the  legal  estate  in  which 
is  merged  his  equitable  estate  as  assignee  of  the 
mortgagee,  when  that  estate  has  been  avoided 
by  a  decree  of  the  Court  of  Chancery.  Having 
lost,  by  that  decree,  the  legal  estate  which  he 
had  fraudulently  obtained  in  the  premises,  it  is 
to  him  as  if  it  never  had  existed  ;  and  more 
especially  would  it  be  unjust  to  apply  this  rule 
of  law  to  the  defendant  in  this  action.  He  is 
the  assignee  of  a  mortgage  interest,  was  not  a 
party  to  the  fraudulent  conveyance,  claims 
nothing  under  it,  and  is  not  affected  with  no- 
tice of  the  transaction.  The  deed  from  Stephen 
Clark  to  Joshua  Clark,  therefore,  being  con- 
sidered as  void,  there  is  no  merger. 

Under  this  branch  of  the  defense.it  is  proper 
to  notice  a  question  as  to  the  proof  of  the  as- 
485*]  signment  of  the  mortgage  *from  J. 
Clark  to  Stroud.  It  was  objected  that  this  as- 
signment could  not  be  read  in  evidence  upon 
being  acknowledged  before  a  commissioner.  I 
incline  to  the  opinion  that  this  objection  was 
properly  overruled.  The  mortgage,  for  the 
purpose  of  proof,  is  considered  a  deed  con- 
cerning lands  ;  and  as  the  assignment  conveys 
the  interest  of  the  mortgagee,  it  must,  also, for 
the  same  purpose,  be  considered,  if  under  seal, 
a  deed,  conveyance  or  writing,  concerning 
lands,  tenements  or  real  estate,  in  the  language 
of  the  Act,  and  may  be  proved  in  the  same  way 
as  the  mortgage.  It  is  true  that  the  recording 
the  assignment  is  not  necessary  to  its  validity  ; 
but  it  may  be  recorded,  and  proof  under  the 
statute  is  prima  facie  sufficient. 

The  second  ground  of  defense  rests  on  the 
deed  from  Webb.  In  relation  this  point,  the 
jury  have  found,  that  the  deed  from  Webb  to 
the  defendant  was  never  delivered  ;  and  this 
verdict  is  fully  warranted  by  the  evidence. 
The  only  question  here  is,  whether  parol  evi- 
dence could  be  received  to  show  the  non-de- 
livery. It  is  always  competent  to  show  that 
the  deed  was  delivered  as  an  escrow,  or  that 
the  grantee  obtained  possession  of  it  by  fraud, 
or  in  an  unwarrantable  manner.  This  must,  of 
necessity,  be  shown  by  parol  ;  and  this  species 
of  evidence  has  never  been  considered  as  com- 
ing within  the  rule  which  rejects  parol  proof 
when  offered  to  contradict  a  deed. 

The  third  branch  of  the  defense  is  sustained 
by  a  deed  from  C.  Hill,  who  purchased  at  sher- 
iff's sale,  under  a  judgment  against  S.  Clark, 
docketed  Feb.  17,  1818.  This  judgment  was 
confessed  four  days  after  the  injunction  was 
granted  in  chancery.  The  rule  as  to  lis  pendent 
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is,  that  an  alienation  pending  a  suit  is  void  ; 
and  though  the  purchaser  pays  a  full  consid- 
eration, if  he  had  only  constructive  notice,  the 
conveyance  is  inoperative.  1  Johns.  Ch.,  577, 
581.  Chancellor  Kent  says,  the  lispendens  be- 
gins from  the  service  of  the  subpoena  after  the 
bill  is  filed.  1  Johns.  Ch.,  576.  When  the 
subpoena  was  served  in  this  case  does  not  ap- 
pear. The  bill  was  filed  Feb.  18,  1818,  and  a 
decree  was  obtained  June  16,  1818.  The  de- 
fendant did  not  purchase  under  this  title  till 
Dec.  25,  1819.  He  had,  in  Apr.  previous,  en- 
tered *into  a  contract  with  Spencer  to  [*48G 
purchase  from  Webb,  the  agent  of  the  plaint- 
iffs in  chancery.  Most  clearly,  therefore,  he 
had  notice  of  the  lis  pendent  in  chancery,  or 
rather  he  knew  that  Webb  had  purchased  un- 
der the  decree  in  chancery  ;  and  this  deed  from 
Hill  seems  to  have  been  taken  to  fortify  him  in 
the  title  which  he  had  surreptitiously  possessed 
himself  of,  by  procuring  the  deed  from  Webb, 
and  the  contracts  between  himself  and  Spencer. 
Under  all  the  circumstances  of  this  case,  it 
seems  to  me  that  notice  of  the  lis  pendens  may 
fairly  be  inferred,  as  to  the  defendant,  but  not 
as  to  the  plaintiffs  in  the  judgment.  There  is 
no  proof  of  the  service  of  the  subpoena,  or  of 
actual  notice  before  judgment  docketed.  The 
sale  under  this  judgment,  therefore,  conveyed 
a  valid  title  ;  and  as  the  conveyance  from  S. 
Clark  to  J.  Clark  was  fraudulent  and  void  as 
to  the  plaintiffs,  the  sale  under  the  judgment 
conveyed  to  the  purchaser  the  title  of  S.  Clark. 
The  defendant,  by  purchasing  of  Hill,  became 
possessed  of  the  title  of  S.  Clark,  discharged 
of  the  deed  to  J.  Clark  and,  therefore,  has  the 
elder  title. 

The  defendant  offered  in  evidence  a  written 
declaration  of  J.  Clark,  that  the  conveyance  to 
him  was  without  consideration.  This  was 
properly  rejected.  This  instrument  was  exe- 
cuted in  1821,  after  all  interest  in  J.  Clark  had 
ceased.  It  was  shown,  also,  that  S.  Clark  had 
confessed  a  judgment  to  J.  Clark,  which  was 
assigned  to  a  third  person  ;  and  also  a  quit- 
claim from  the  Clarks  in  1821,  and  an  engage- 
ment to  indemnify  the  defendant  against  the 
judgment.  I  cannot  see  the  relevancy  of  this 
testimony,  as  the  title  of  the  Clarks  ceased  in 
1818. 

I  am,  therefore,  of  opinion,  that  the  motion  for 
a  new  trial  be  granted,  with  costs  to  abide  the  event. 

Cited  in— 13  Wend.,  600:  Hoffm.,  369;  Clarke,  590 ; 
49  N.  Y.,  122:  15  Barb..  522:  20  Barb.,  338:  10  How. 
Pr.,  54 ;  12  Abb.  N.  S.,  300 ;  Edm.,  282 ;  25  Hun.  145;  10 
Am.  Rep.,  342  (49  N.  Y.,  111). 


*MILLER  v.  COVERT.       [*487 

Practice — Judgment  in  Action  for  Part  of  Entire 
and  Indivisible  Demand,  Bars  Subsequent  Ac- 
tion on  Same  Demand — Set-  Off. 

Where  a  party  brings  an  action  for  a  part  only  of 
an  entire  and  indivisible  demand,  and  obtains  judg- 
ment in  such  action,  he  cannot  subsequently  avail 
himself  of  the  residue  by  way  of  off -set  in  an  action 
against  him  by  the  opposite  party. 

Citations-15  Johns..  229,  432  ;  16  Johns..  121, 136. 

TERROR  from  the  Seneca  C.  P.  Miller  sued 
Ju  Covert  in  a  justice's  court,  where  judg- 
ment, July  6,  1827,  was  rendered  in  favor  of 
the  defendant  for  the  costs  of  the  suit.  Miller 
appealed  to  the  C.  P.,  where  he  proved  a  de- 
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mand  for  work,  labor  and  services,  to  the 
amount  of  $4.16.  The  .defendant  proved  the 
sale  and  delivery  to  the  plaintiff  of  three  tons 
of  hay,  worth  $8  per  ton,  which  was  all  deliv- 
ered in  the  month  of  Jan.,  1827,  though  in  two 
parcels  of  about  a  ton  and  a  half  each,  under 
a  contract  in  which  the  defendant  agreed  to 
sell  the  plaintiff  three  tons  of  hay,  if  he  had  so 
much  to  spare.  The  plaintiff  then  proved  that 
in  Apr.,  1827,  Covert  sued  out  an  attachment 
before  a  justice  against  Miller,  which  was  not 
personally  served  ;  that  on  the  return  of  the 
attachment,  Covert  declared  for  one  ton  and 
19  cwt.  of  hay,  delivered  Miller  in  the  preced- 
ing winter  ;  that  on  the  trial  Covert  said  that 
Miller  had  had  three  tons  of  hay,  and  if  A.  R. 
was  present,  he  could  prove  the  whole  by  him; 
that  he  would  reserve  the  remainder,  as  there 
were  accounts  between  them.  Covert  obtained 
a  judgment  in  the  attachment  suit  for  $17.85. 
An  execution  was  issued,  and  renewed  July  4, 
1827,  and  returned  that  $4  was  collected  there- 
on. The  balance  of  the  judgment  was  paid  on 
the  day  of  the  trial  in  the  C.  P. 

The  counsel  for  Miller  insisted  that  the  judg- 
ment in  favor  of  Covert  could  not  be  set  off, 
as  an  execution  had  been  issued  thereon,  and 
was  in  force  at  the  time  of  the  trial  before  the 
justice  ;  and  so  the  C.  P.  decided.  The  coun- 
sel for  Miller  further  insisted,  that  the  contract 
for  the  hay  being  entire,  and  Covert  having 
sued  Miller  on  that  contract,  and  obtained 
judgment  against  him  for  a  part  of  his  demand, 
he  was  not  entitled  to  set  off  another  part  of 
the  same  demand  in  this  suit,  and  requested 
the  court  so  to  charge  the  jury  ;  who,  on  the 
contrary,  charged  the  jury  that  Covert  was  not 
488*]  *barred  by  the  former  suit,  but  was  en- 
titled to  set  off  the  balance  of  the  hay.  The 
plaintiff  excepted,  and  the  jury  found  a  verdict 
for  the  defendant,  on  which  judgment  was  ren- 
dered for  the  defendant. 

Mr.  A.  Gibbs,  for  plaintiff  in  error. 

Mr.  J.  Maynard,  for  defendant. 

By  the  Court,  SUTHERLAND,  J.  The  court 
below  erred  in  permitting  Covert,  the  defend- 
ant, to  prove  and  set  off  against  Miller  his  ac- 
count for  the  balance  of  the  three  tons  of  hay 
sold  and  delivered  to  him  in  Jan.,  1727.  The 
sale  of  the  hay  was  by  one  single  indivisible 
contract.  Miller  agreed  to  purchase  three  tons 
of  hay  from  Covert,  and  Covert  agreed  to  sell 
it  to  him  if  he  had  so  much  to  spare,  and  in  the 
course  of  a  few  days  delivered  the  whole.  It 
is  perfectly  settled,  that  if  a  plaintiff  bring  an 
action  for  a  part  only  of  an  entire  and  indivis- 
ible demand,  the  verdict  and  judgment  in  that 
action  are  a  conclusive  bar  to  a  subsequent  suit 
for  another  part  of  the  same  demand.  The 
cases  of  Smith  v.  Jones,  15  Johns.,  229  ;  Far- 
rington  v.  Paine,  15  Johns.,  432  ;  Willard  v. 
Sperry,  16  Johns.,  121,  and  Phillips  v.  Berick, 
16  Johns.,  136,  are  precisely  in  point.  If  Co- 
vert could  not  have  brought  an  action  for  the 
residue  of  the  three  tons  of  hay,  he  of  course, 
could  not  avail  himself  of  it  by  way  of  off-set 
when  sued  by  Miller. 

Judgment  reversed. 

Cited  in-8  Wend.,  493;  13  Wend.,  646:  19  Wend., 
209  :  16  N.  Y.,  554 ;  85  N  Y.,  348  (39  Am.  Rep.,  664):  21 
Barb.,  318 ;  42  Barb.,  273 ;  8  How.  Pr.,  516 ;  2  Abb.  Pr., 
72r  28  Hun,  253  ;  48  Sup.  Ct.,  202  ;  66  Ind.,  416  ;  59  Mo., 
362;  24  Am.  Dec.,61;  28  Am.  Dec.,  493;  32  Am.  Dec..  449. 
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JACKSON,  ex  dem.  GILLILAND  and  ROBS, 
COLVER. 

Registration  of  Deeds,  &c.,  Relating  to  Military 
Bounty  Lands— Statutes. 

The  Act  for  Registering:  Deeds.  &c..  Relating  to 
the  Military  Bounty  Lands,  has  no  application  to 
deeds  or  patents  granted  by  the  authority  of  the 
State ;  nor  is  a  title  thus  derived  affected  by  pro- 
ceedings under  the  Act  in  Relation  to  Escheats. 

Citation— 1  R.  L.,  208. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Tompkins  Circuit,  m  June,  1828,  be- 
fore the  Hon.  Samuel  Nelson,  one  of  the  cir- 
cuit judges. 

The  plaintiff  produced  in  evidence  a  deed 
from  the  Surveyor-General  of  the  State  to  W. 
G.,  one  of  the  lessors  of  the  *plaint-  [*489 
iff,  for  the  survey  50  acres  in  the  S.  E.  corner 
of  lot  No.  20,  Hector.  This  deed  bore  date  in 
1792 ;  was  acknowledged  in  1824,  but  had  not 
been  recorded. 

The  defendant  showed  proceedings  and  a 
judgment  in  chancery,  under  the  Act  in  Rela- 
tion to  Escheats,  from  which  it  appeared  that 
the  whole  lot  No.  20,  Hector,  had  escheated  as 
the  property  of  George  C.  Nicholson,  the  sol- 
dier to  whom  the  lot  was  granted,  who  died  in 
1783,  without  heirs,  and  not  having  devised 
the  property.  The  original  writ  in  those  pro- 
ceedings was  tested  in  Oct.,  1805.  The  defend- 
ant also  produced  letters  patent  from  the  State 
to  Elijah  Miller,  granted  in  1808,  of  200  acres 
of  lot  No.  20,  covering  the  premises  in  ques- 
tion, and  a  deed  from  Miller  to  the  defendant, 
dated  in  1811  and  recorded  in  1812. 

The  counsel  for  the  defendant  insisted  that 
the  plaintiff  was  not  entitled  to  recover,  be- 
cause the  deed  under  which  he  claimed  had 
not  been  recorded,  and  that  the  judgment  of 
escheat  barred  all  persons ;  and  so  ruled  the 
judge,  and  the  jury,  under  his  direction,  found 
for  the  defendant. 

A  motion  was  now  made  to  set  aside  the 
verdict. 

Mr.  A.  Gibbs,  for  plaintiff. 

Mr.  J.  Maynard,  for  defendant. 

By  the  Court,  SAVAGE,  Ch.  J.  The  Act  of 
1794,  1  R.  L.,  208,  was  intended  to  prevent 
frauds  by  forgeries  of  deeds  in  the  names  of 
the  soldiers,  and,  in  my  judgment,  has  no  ap- 
plication to  deeds  or  patents  granted  by  the 
authority  of  the  State.  The  plaintiff,  having 
a  title  not  passing  through  Nicholson,  but  di- 
rectly from  the  State  to  him,  is  in  no  way  af- 
fected by  the  proceedings  on  the  writ  of  es- 
cheat. 

A  new  trial  must  be  granted;  costs  to  abide 
the  event. 

Cited  in— 8  Wend.,  624. 


*LELAND  AND  CRANE 

ads. 
DOUGLASS. 


[*490 


Principal  and  Agent — Authority  of  Agent — 
Pleading  —  Variance. 

Under  a  contract  to  sell  cattle  for  a  reasonable 
reward^  and  to  account  for  and  pay  over  the  pro- 
ceeds, the  asrent  is  justified  to  sell  upon  credit. 
And  where  the  contract  was  so  stated  in  the  dec- 
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laration,  and  the  proof  was  that  the  agent  was  in- 
structed to  soil  for  cash ;  It  was  held  that  there  was 
a  variance  between  the  proof  and  the  declaration, 
and  that  the  plaintiff  oug ht  to  have  been  nonsuited 
at  the  trial. 
Citation— 1  Chit.  PL.  295  to  310. 

THIS  was  an  action  of  assumpsit,  tried  jvt  the 
Oneida  Circuit,  in  Apr.,  1827,  before  the 
Hon.  Nathan  Williams,  one  of  the  circuit 
judges.  The  first  count  in  the  declaration  al- 
leges that  the  defendants  received  of  the  plaint- 
iff a  yoke  of  oxen,  to  be  sold  and  disposed  of 
for  and  on  account  of  the  plaintiff,  for  a  rea- 
sonable reward  to  the  defendants;  and  that 
the  defendants  promised  to  sell  and  dispose  of 
the  same,  to  render  a  just  and  true  account  of 
the  sale,  and  pay  over  the  price,  &c. — breach, 
that  though  the  defendants  sold,  &c.,  they 
have  not  rendered  an  account,  nor  paid  the 
moneys,  &c.  The  second  count  alleges  that, 
in  consideration  that  the  plaintiff  had'delivered 
to  the  defendants  a  yoke  of  oxen  to  be  sold  by 
the  defendants  for  cash  on  account  of  the 
plaintiff,  for  a  reasonable  reward  to  be  paid  by 
the  plaintiff,  the  defendants  undertook,  &c., 
to  sell  and  dispose  of  the  same  for  cash,  and 
to  account  and  pay  over  when  requested — 
breach,  that  though  the  defendants  received, 
&c.,  and  sold  the  cattle,  they  had  not  account- 
ed or  paid,  &c. 

On  the  trial  of  the  cause  it  was  proved  by  a 
witness  that  he,  as  the  agent  of  the  plaintiff, 
delivered  the  cattle  to  Leland,  one  of  the  de- 
fendants, to  be  driven  and  sold  on  commission, 
and  that  he  instructed  him  to  sell  for  cash ; 
that  the  defendants  were  partners  in  the  drov- 
ing business ;  that  Crane  admitted  he  sold  the 
•oxen,  and  stated  the  price  at  which  they  were 
sold ;  and  the  only  excuse  the  defendants  made 
for  not  paying  over  the  proceeds  was  that  they 
had  not,  as  yet,  collected  the  money  from  the 
-vendee. 

The  defendants'  counsel  moved  for  a  non- 
suit on  the  grounds:  1.  That  neither  of  the 
•counts  in  the  declaration  were  supported  by 
the  proof.  The  first  did  not  allege  a  promise 
to  sell  for  cash  only ;  and  the  second  was  laid 
upon  an  executed  consideration.  2.  That  the 
evidence  did  not  establish  a  partnership  or 
show  a  joint  contract ;  which  motion  was  de- 
nied. The  defendants  then  offered  to  prove 
491*]  that  the  uniform  *course  of  the  mar- 
ket in  N.  Y.,  where  the  cattle  were  sold,  in 
making  sales  for  cash  of  cattle,  is  to  deliver 
the  cattle  to  the  purchaser,  who  slaughters  and 
weighs  them,  and  after  the  weight  is  ascer- 
tained, pays  for  them;  which  operation  usually 
occupies  two  or  three  weeks  in  the  sale  of  a 
drove  of  cattle ;  that  the  cattle  of  the  plaintiff, 
forming  part  of  the  drove  of  the  defendants, 
were  sold  in  this  manner  to  a  butcher  in  good 
credit  for  cash,  to  be  paid  according  to  the 
course  of  the  trade;  that  the  cattle  were  slaugh- 
tered and  their  value  ascertained  by  weight, 
when,  within  two  weeks  from  the  sale,  the 
butcher  failed,  and  the  defendants  have  not 
been  paid  ;  that  the  defendants  acted  in  good 
faith,  and  used  all  reasonable  diligence.  The 
judge  rejected  the  testimony,  aad  the  jury 
found  for  the  plaintiff. 

Mr.  P.  Gridley,  for  the  defendants.  The 
plaintiff  could  not  recover  on  the  second  count, 
which  is  on  an  executed  consideration,  and 
entirely  unsupported  by  the  proof ;  1  Chit. 
992 


PI.,  295,  297;  and  he  should  have  been  non- 
suited for  the  variance  between  the  first  count 
and  the  evidence  adduced.  The  error  of  the 
judge  arose  from  not  adverting  to  the  distinc- 
tion between  case  and  a«sump»it.  In  the  for- 
mer the  party  recovers  on  the  ground  of  a  tor- 
tious  neglect  of  instructions ;  in  the  latter,  on 
the  contract  as  stated  in  the  declaration.  Liv. 
Ag.,  875,  376.  The  contract  alleged  in  the 
first  count  is  that  the  defendants  will  sell ;  a 
sale  on  credit  would  be  no  violation  of  that 
contract,  but  such  sale  would  not  be  justified 
on  a  contract  to  sell  for  cash.  There  is,  there- 
fore, a  variance. 

A  partnership  was  not  proved.  Crane's  acts 
do  not  establish  the  fact,  nor  make  out  a  joint 
contract.  4  T.  R.,  720. 

The  evidence  offered  of  the  sale  in  N.  Y., 
and  the  usage  of  the  market  there,  ought  to 
have  been  received.  It  would  have  proved  a 
sale  for  cash,  according  to  the  course  of  trade, 
within  the  meaning  of  the  contract.  2  Com. 
Cont.,  532;  Pow.  Cont.,  1,  376,  381;  9  Wh.,  282. 

*Mr.  C.  P.  Ktrkland,  for  plaintiff.  [*492 
There  is  no  variance.  The  contract  was  to  sell 
the  cattle  and  account  for  them.  What  was 
said  as  to  a  sale  for  cash  was  by  way  of  instruc- 
tion, and  formed  no  part  of  the  contract,  any 
more  than  if  such  directions  had  been  given  a 
month  afterwards.  It  is  only  necessary  to  al- 
lege the  relation  of  principal  and  agent.  The 
liability  of  the  agent  depends  upon  the  instruc- 
tions he  receives  ;  but  it  is  not  necessary  to  set 
them  forth  in  the  declaration,  which,  in  this 
case,  is  in  the  usual  form.  2  Chit.,  123.  An 
agent  is  bound  to  obey  the  instructions  of  his 
principal ;  if  he  sells  On  credit,  contrary  to  in- 
structions, he  must  bear  the  loss,  if  any  ac- 
crues. 1  Com.  Cont.,  234,  236;  Liv.  Ag.,  2, 
3,  n.  p;  Poth.  Obi.,  53,  n.  77 ;  1  Cow.,  668 ;  3 
Johns.  Cas.,  36  ;  6  Cow.,  134.  A  sale  for  cash 
is  where  the  delivery  of  the  article  sold  and 
the  payment  of  the  price  are  simultaneous  acts. 
6  Cow.,  113. 

The  evidence  of  usage  was  properly  rejected. 
2  Burr.,  1216  ;  16  Johns.,  367 ;  2  T.  R,  271 ; 
4  T.  R.,  750.  The  partnership  or  joint  lia- 
bility was  submitted  to  the  jury,  and  they 
found  for  the  plaintiff. 

By  the  Court,  SUTHERLAND,  J.  I  am  inclined 
to  think  the  plaintiff  should  have  been  non- 
suited on  the  ground  of  a  variance  between  the 
contract  proved,  and  that  laid  in  the  first  count 
of  the  declaration.  It  is  admitted  that  the  re- 
covery cannot  be  sustained  under  the  2d  count, 
which  is  on  an  executed  consideration.  1  Chit. 
PI.,  295-310. 

The  first  count  states  the  contract  on  the  part 
of  the  defendant  to  have  been,  to  sell  the  oxen 
of  the  plaintiff  for  a  reasonable  reward,  and  to 
account  for  and  pay  over  to  the  plaintiff  the 
proceeds.  Under  this  contract  the  defendant 
would  have  been  justified,  under  the  exercise 
of  a  sound  discretion,  in  selling  the  cattle  upon 
a  reasonable  credit.  The  evidence  shows  that 
at  the  time  of  the  making  of  the  contract  and 
of  the  delivery  of  the  cattle  to  the  defendants, 
they  were  instructed  by  plaintiff's  agent,  who 
made  the  contract,  to  sell  for  cash.  The  de- 
fendants having  received  the  cattle  under  these 
instructions,  thereby  assented  to  them,  and 
their  contract  was  a  contract  to  sell  for  cash 
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-493*]  only.  The  instructions  *being  simul- 
taneous with  the  delivery  of  the  cattle,  un- 
questionably constituted  a  part  of  the  agree- 
ment or  contract  between  the  parties.  The  dec- 
laration should  then  have  stated  it  as  a  con- 
tract to  sell  for  cash.  The  partnership  of  the 
defendants  was  sufficiently  proved.  The  evi- 
dence offered  to  show  what  a  sale  for  cash  was, 
according  to  the  usage  of  the  N.  Y.  market, 
•was  properly  rejected. 
New  trial  granted  on  (he  ground  of  variance. 


CANDLER  AND  WAITE, 

ads. 

THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW 
YORK. 

^Constitutional  Law  —  Bond  of  Indemnity  to  Save 
Harmless  the  Mayor,  &c.  ,  of  New  York  from 
Expense  of  Maintenance  of  Passengers  Brought 
from  Abroad,  Not  Unconstitutional  —  Action  on 
Bond  —  Measure  of  Damages. 

A  bond  to  indemnify  and  save  harmless  the  Mayor, 
.Aldermen  and  Commonalty  of  the  City  of  N.  Y. 
from  all  expense  and  charge  which  may  be  incurred 
lor  the  maintenance  and  support  of  passengers 
brought  from  a  foreign  country  in  a  ship  or  vessel 
is  valid,  and  not  repugnant  to  the  Constitution  or 
laws  of  the  U.  8. 

Where  a  bond  of  indemnity  is  given  to  save  harm- 
less a  city  or  town  from  the  support  and  mainte- 
nance of  any  [persons  who  may  become  chargeable 
tosuch  city  or  town,  and  such  support  is  afforded  by 
the  Overseers  of  the  Poor,  in  a  proper  case,  an  ac- 
tion may  be  maintained  on  the  bond,  although  a 
previous  order  for  such  support  has  not  been  given 
"by  the  proper  authority. 

In  ascertaining  the  amount  of  recovery  in  an  ac- 
tion on  such  bond  in  the  City  of  N.  Y..  it  is  not  cor- 
rect to  average  the  whole  expenses  of  the  alms- 
house  establishment  amongst  its  inmates,  but  an  al- 
lowance should  be  made  as  upon  a  quantum  meruit. 

The  imikinir  of  orders  for  the  support  of  paupers, 
is  inapplicable  to  the  alms-house  establishment  in 
the  City  of  N.  Y. 

Citations—  2  R.  L.,  440  ;  9  Wheat.,  1  ;  1  Johns.,  491  ; 
4  Cow.,  137. 


was  an  action  of  debt,  tried  at  the  N. 
J.     Y.  Circuit  in  Feb.,  1827,  before  the  Hon. 
•Ogden  Edwards,  one  of  the  circuit  judges. 

The  bond,  on  which  the  action  was  brought, 
was  produced  and  admitted.  It  recited  that  S. 
Candler,  master  of  the  ship  Venus,  had  lately 
arrived  at  the  port  of  N.  Y.  from  London,  in 
said  ship,  and  brought  fifty  alien  passengers, 
named  and  described  in  a  written  report  an- 
nexed to  the  bond,  and  was  conditioned  that  if 
the  obligors  should  indemnify  and  save  harm- 
less the  mayor,  &c.,  and  the  Overseers  of  the 
Poor  of  the  City  of  N.  Y.,  from  all  expense 
and  charges  which  should  or  might  be  incurred 
for  the  maintenance  and  support  of  any  of  the 
said  persons  and  their  children,  in  case  any  of 
them  should,  at  any  time  within  two  years  after 
the  said  importation,  become  chargeable  to  the 
said  city,  then  the  same  to  be  void.  Sarah 
•Green  was  ope  of  the  persons  named  in  the  re- 
port. The  declaration  averred  that  she  became 
chargeable  to  the  City  of  N.  Y.  ,  within  the 
two  years,  &c.,  and  that  the  commissioners  of 
the  alms-house,  being  the  overseers,  &c.,  were 
obliged  to  expend,  and  did  lay  out  and  expend 
494*]  *$300  about  her  maintenance  and  sup- 
port. The  defendants  pleaded,  1.  Non  estfac- 


tum.  2.  That  Sarah  Green  did  not  become 
chargeable.  3.  That  the  commissioners  were 
not  obliged  to  pay  any  sum  of  money  for  the 
maintenance,  &c. 

The  steward  of  the  alms-house  testified  that 
in  Aug.,  1821,  by  the  direction  of  Alderman 
Furman,  the  superintendent,  and  also  commis- 
sioner of  the  alms-house  and  bridewell  in  the 
City  of  N.  Y.,  he  removed  Sarah  Green  from 
a  field  near  the  alms-house,  where  she  was 
lying  in  a  very  destitute  condition,  and  almost 
naked,  into  the  alms-house.  He  further  stated 
that  the  alderman  had  seen  and  examined  her 
when  she  was  so  admitted  ;  but  no  examina- 
tion in  writing,  or  written  order  for  her  admis- 
sion was  produced.  The  clerk  of  the  alms- 
house  produced  the  books  of  the  establishment, 
from  which  it  appeared  that  Sarah  Green  was 
admitted  into  the  alms-house,  Aug.  17,  1821, 
a,nd  discharged  June  30,  1824.  That  the  ac- 
count for  her  support  appeared  to  have  been 
paid,  at  the  rate  of  $2  per  week,  up  to  Sep.  29, 
1821  ;  and  that  from  that  time  until  June  7, 
1824,  there  appeared  a  charge  on  the  books  for 
her  support,  of  140  weeks,  at  $2  per  week, 
amounting  to  $280,  which  was  rendered  when 
Capt.  Candler  took  the  pauper  out  of  the  alms- 
house  on  trial.  That  the  weekly  charge  is  a 
reasonable,  and  the  usual  charge  for  grown 
persons  supported  under  bonds  of  indemnity 
in  the  alms-house.  That  the  annual  expenses 
of  the  establishment  are  about  $80,000,  and  that 
the  whole  cost  of  the  same  was  about  $500,000. 
A  commissioner  of  the  alms-house  testified  that 
he  was  appointed  such  commissioner  and  resi- 
dent superintendent,  in  Nov.  1821,  and  had  so 
continued  to  the  time  of  the  trial,  and  was  pror 
ceeding  to  estimate  the  expenses  of  the  alms- 
house,  when  the  counsel  of  the  defendants  ob- 
jected to  the  admissibility  of  such  evidence. 
The  judge.decided  that  the  question  was,  what 
reasonable  and  proper  allowance  ought  to  be 
made  to  the  plaintiffs  for  the  support  of  Sarah 
Green ;  and  that  to  enable  the  jury  to  ascertain 
such  allowance,  evidence  of  the  general  ex- 
penses of  the  alms-house  establishment,  and  the 
mode  of  making  accounts  for  the  support  of 
*persons  therein,  might  be  submitted  [*495 
for  the  consideration  of  the  jury,  as  well  as  par- 
ticular proof  of  the  circumstances  of  the  case 
of  any  individual  therein,  relative  to  whose 
support  a  question  might  be  litigated.  The 
counsel  excepted,  and  the  witness  testified  that 
the  annual  expenses  of  the  alms-house,  during 
the  time  that  he  had  acted  as  superintendent, 
were  from  $80,000  to  $85,000,  exclusive  of  in- 
terest on  the  buildings  and  the  salaries  of  the 
officers;  that  the  whole  expenses  last  year  were 
about  $120,000  ;  that  when  Sarah  Green  was 
there,  the  expenses  were  rather  more  ;  that 
when  averaged  upon  all  the  persons  in  the 
alms-house,  the  amount  would  be  about  $2  per 
week  upon  each  individual  ;  that  the  accounts 
at  the  alms-house  are  made  out  as  well  in  ref- 
erence to  the  actual  expenses  of  the  establish- 
meet  annually,  as  to  the  interest  of  the  cost  of 
the  buildings;  that  the  books  and  accounts  are 
kept  under  the  direction  of  the  commissioners 
at  the  alms-house,  and  that  he  considered  the 
account  or  bill  rendered  to  the  defendants  as 
reasonable  and  proper.  On  his  cross-examina- 
tion he  further  stated  that  in  his  estimate  were 
included  all  the  sick  and  the  children  (count- 


WEND.  1. 


N.  Y.  R.,  9. 


63 


993 


495 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


ing  two  to  a  grown  person),  and  the  hospital 
expenses  of  the  sick. 

The  plaintiffs  having  rested,  the  counsel  for 
the  defendants  moved  for  a  nonsuit :  1.  Be- 
cause under  the  Constitution  and  laws  of  the 
U.  S..  the  plaintiffs  had  no  power  to  exact  the 
bond  given  in  this  case.  2.  Because  there  had 
been  no  inquiry  by  a  justice  of  the  peace  or 
commissioner  of  the  alms-house,  whether  Sarah 
Green  was  entitled  to  relief  as  a  pauper,  and 
chargeable  to  the  plaintiffs.  3.  Because  no 
order  had  been  made,  directing  a  weekly  al- 
lowance to  the  pauper.  4.  Because  no  entry 
had  been  made,  in  any  book,  showing  the 
weekly  or  other  allowance  made  to  her,  or  the 
cause  of  the  necessity  of  such  allowance.  5. 
Because  the  evidence  offered,  to  show  the 
amount  which  the  plaintiffs  had  a  right  to  re- 
cover, was  vague,  insufficient  and  improper, 
being  derived  from  an  estimate  of  all  the  ex- 
penses of  the  alms-house,  averaged  upon  all 
the  paupers  therein;  which  motion  was  denied. 
496*]  *The  counsel  for  the  defendants  then 
required  proof,  that  Sarah  Green  was  in  fact 
an  indigent  person,  and  entitled  to  relief  from 
the  plaintiffs  when  she  was  received  into  the 
alms-house,  which  the  judge  directed  to  be 
given  ;  whereupon,  the  situation  in  which  she 
was  found  was  again  stated  ;  that  she  was  em- 
ployed as  an  assistant  in  the  nursery  of  the  es- 
tablishment, and  soon  took  the  charge  of  it  as 
superintendent,  where  there  are  usually  70  or 
80  children,  and  continued  in  such  charge  for  2 
years  ;  that  her  services  were  not  equivalent  to 
her  support;  that  there  were  a  hundred  women 
in  the  house,  either  of  whom  could  have  taken 
her  place  in  the  nursery  ;  that  she  was  neces- 
sarily kept  in  the  alms-house  ;  if  she  had  been 
dismissed,  she  would  soon  again  have  required 
aid,  unless  she  had  been  taken  care  of  by  a 
friend;  that  she  never  applied  to  be  discharged, 
and  when  taken  away,  was  very  unwilling  to 
go;  that  the  services  she  rendered,  in  any  other 
situation,  would  have  been  worth  her  support; 
but  in  the  alms-house,  her  place  could  have 
been  supplied  without  expense.  The  defend- 
ants proved,  that  since  Sarah  Green  had  been 
taken  from  the  alms-house,  she  had  resided 
with  Captain  Candler,  as  a  servant :  that  she 
was  an  excellentservant.and  her  services  worth 
$8  per  month  ;  that  the  plaintiffs  had  once  of- 
fered to  accept  $105  for  their  charges  for  the 
support  of  the  pauper ;  which  evidence  was 
received,  though  objected  to  as  inadmissible, 
on  the  ground  that  the  offer  was  made  in  a 
treaty  for  a  compromise. 

The  judge  charged  the  jury  that  they  must 
decide,  first,  whether  Sarah  Green  was  a  pau- 
per, and  properly  chargeable  to  the  City  of  N. 
Y.  ;  secondly,  how  long  she  was  chargeable  as 
such  pauper,  and  how  long  the  necessity  con- 
tinued of  keeping  her  in  the  alms-house  ;  that 
whilst  it  was  probable  she  would  be  brought 
back  there,  if  dismissed,  so  long  it  was  proper 
to  retain  her ;  that,  considering  the  circum- 
stances under  which  she  was  admitted,  her 
never  having  applied  to  be  discharged,  and  her 
unwillingness  to  leave  the  place,  it  was  for 
them  to  say  whether  the  commissioners  ought 
to  have  driven  her  out  of  the  house  ;  that  re- 
turning health  might  not  be  in  all  cases  a  good 
reason  to  discharge  a  pauper  ;  that  if  the  prob- 
ability existed,  that  a  pauper  would  instantly 
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*become  again  a  subject  for  the  house,  [*497 
if  discharged,  it  would  be  inhuman  to  dismiss 
such  person;  but  that,  unless  there  was  reason 
to  believe  that  she  would  so  return,  and  unless 
she  was  unable  to  support  herself ,  the  jury  ought 
not  to  consider  the  commissioners  as  justified 
ib  retaining  her.  And  as  to  the  damages  which 
they  should  allow,  His  Honor  stated  that  every 
pauper  was  not  to  be  considered  equally  bur- 
densome ;  and  that  if  the  pauper  in  this  case 
rendered  valuable  services,  they  ought  to  be 
taken  into  consideration  ;  that  the  plaintiffs 
were  only  entitled  to  remuneration,  to  be  reg- 
ulated in  reference  to  the  expense  occasioned 
by  the  support  of  the  pauper.  The  defendant's 
counsel  excepted  to  the  two  first  points  in  the 
charge  of  the  judge.  The  jury  found  a  ver- 
dict for  the  plaintiffs,  and  assessed  the  dama- 
ges at  $105. 

Mr.  It.  Sedgwick,  for  defendants.  The  plaint- 
iffs had  no  right,  under  the  Constitution  and 
laws  of  the  L1.  S.,  to  exact  the  bond  on  which 
this  action  is  brought.  It  is  an  interference 
with  the  powers  of  Congress.  The  ship  Venus 
was  a  licensed  vessel ;  and,  according  to  the 
principles  established  in  Gibbons  v.  Ogden,  9 
Wh.,  1,  had  a  right  to  enter  any  port  in  the  U. 
S.  Her  employment  was  not  unlawful,  the  2d 
section  of  the  Alien  Act  permitting  aliens  to- 
emigrate  to  this  country  on  reporting  them- 
selves. 

It  was  necessary  to  have  shown  on  the  trial, 
that  the  plaintiffs  had  become  legally  charge- 
able with  the  support  of  the  pauper,  in  the 
mode  prescribed  by  the  statutes  of  the  State. 
The  commissioners  of  the  alms-house  have  the 
same  powers  that  justices  of  the  peace  and 
overseers  of  the  poor  have  under  "the  Act  for 
the  Relief  and  Settlement  of  the  Poor."  2  R. 
L. ,  439,  440.  By  the  general  Act  for  the  Re- 
lief, &c.,  of  the  Poor,  it  is  made  the  duty  of  a 
justice  and  an  overseer  to  make  inquiry  into 
the  state  and  circumstances  of  the  pauper,  and 
if  it  shall  appear  necessary,  the  justice  may 
make  an  order  in  writing  for  the  weekly  allow- 
ance, and  the  overseer,  in  such  case,  must 
make  an  entry  in  a  book  of  the  allowance  and 
the  cause  of  such  necessity  ;  and  if  he  neglects 
to  make  such  entry,  he  forfeits  and  loses  all 
money  paid  for  the  support  *of  the  [*498 
pauper.  1  R.  L..  2»7,  289.  The  Board  of  Com- 
missioners consists  of  five,  a  major  part  of 
whom  are  authorized  to  act.  Their  fiat  is  nec- 
essary, "to  entitle  the  pauper  to  a  seat  at  the 
public  table."  In  this  case,  the  inquiry  was 
made  by  but  one  of  the  commissioners.  No 
order  was  made  ;  and  it  is  settled  by  the  high- 
est judicial  authority  in  our  State,  that  over- 
seers have  no  right  "to  appropriate  the  public 
money  for  the  support  of  the  poor,  in  any  case, 
without  the  previous  order  of  a  justice.  5  Cow., 
644,  654.  If  the  order  might  be  dispensed  with, 
inasmuch  as  the  commissioner  acted  both  a& 
overseer  and  justice,  why  should  he  be  ex- 
cused, in  the  former  character,  from  making 
an  entry  of  the  weekly  allowance.  Had  this 
been  done,  there  would  have  been  some  evi- 
dence of  a  judicial  inquiry.  No  order  being 
made,  an  overseer  is  not  bound  to  support  or 
provide  for  a  pauper  ^  and  not  being  under  an 
obligation  to  do  so,  he  is  not  entitled  to  claim 
an  indemnity  for  expenses  incurred  by  him. 
For  the  protection  of  public  officers,  the  law 
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presumes  every  act  done  which  it  was  their 
duty  to  do  ;  but  such  presumption  is  not  ad- 
mitted when  its  effect  is  to  charge  a  third  per- 
son, and  the  acts  are  necessary  to  be  shown,  to 
lay  the  foundation  of  an  action. 

Whether  a  person  is  in  such  indigent  circum- 
stances as  to  require  relief  by  public  support, 
is  to  be  determined  by  the  admitting  officers, 
and  not  by  a  jury.  In  this  case  the  question 
was  submitted  to  a  jury.  The  amount  of  the 
allowance  must  also  be  fixed  by  those  officers, 
either  by  an  order,  or  by  an  entry  made  on  the 
admission  of  the  pauper,  or  the  action  cannot 
be  maintained.  The  evidence  resorted  to  in 
this  case  demonstrates  the  fitness  and  necessity 
of  such  rule  ;  for  the  damages  were  sought  to 
be  established  by  averaging  the  interest  of  the 
public  buildings,  and  the  annual  charges  of 
the  establishment  amongst  the  resident  pau- 
pers ;  and  if  their  number  should  happen  to  be 
sufficiently  reduced,  it  might  so  chance  that 
the  charge  would  be  $250  per  day. 

Mr.  M.  Ulshoeffer ,  for  the  plaintiffs.  Where 
there  is  a  county  poor-house  establishment,  the 
estimate  of  an  account  for  the  support  of  a 
pauper  cannot  be  by  proof  of  so  much  money 
499*]  *paid  out,  but  must  necessarily  be  a 
quantum  meruit.  3  Burns,  Just. ,  850.  An  order 
of  a  commissioner  of  the  alms-house,  was  not 
necessary  to  authorize  the  expenditure  of  mon- 
eys in  the  support  of  the  pauper.  The  Statute 
Relative  to  the  City  of  N.  Y. ,  authorizes  the 
Corporation  to  establish  ordinances  and  regu- 
lations for  the  government  of  the  alms-house  ; 
2  R.  L.,  440;  and  in  page  12  of  the  Corporation 
laws  will  be  found  an  ordinance,  that  no  person 
shall  be  admitted  into  the  alms-house,  unless 
previously  examined  by  a  commissioner ;  in 
conformity  to  which  regulation,  the  pauper 
was  examined  and  admitted.  The  general  law 
as  to  special  orders  for  support  of  a  pauper, 
and  the  entries  in  relation  to  the  same,  are 
wholly  inapplicable  to  a  county  poor-house  es- 
tablishment. 

The  expenditures  for  the  support  and  main- 
tenance of  the  pauper,  which  the  jury  have 
found  to  be  necessary  and  reasonable,  were  as 
obligatory  on  the  defendants  without  as  with, 
an  order  from  a  justice.  1  Johns.,  491  ;  1  H. 
Bl. ,  253.  The  bond  was  given  to  idemnif  y  the 
city  against  the  maintenance  and  support  of 
the  passengers  brought  over  by  the  defendant. 
If  any  one  of  them  becomes  chargeable,  in 
fact,  whether  declared  chargeable  by  an  order 
or  not,  the  bond  is  forfeited.  Where  a  bond  of 
indemnity  is  given,  it  will  be  liberally  con- 
strued, and  complete  indemnity  awarded.  4 
Cow.,  342.  The  provisions  of  the  general  law, 
relative  to  orders  for  support,  have  no  applica- 
tion to  suits  on  indemnity  bonds.  The  cases 
cited  from  5  Cow.,  644,654,  only  show  that  an 
action  cannot  be  maintained  against  an  over- 
seer of  the  poor  on  an  implied  promise.  Sarah 
Green  was  a  pauper,  although  she  partially 
earned  her  subsistence.  2  Cow. ,  492.  The  de- 
fendants have  no  right  to  complain  that  the 
question  was  submitted  to  a  jury  of  twelve 
men,  to  determine  whether  the  pauper  was  in 
such  indigent  circumstances  as  to  require  re- 
lief, instead  of  being  concluded  by  the  deter- 
mination of  the  commissioners.  The  question 
of  damages  was  fairly  submitted  to  the  judge. 
[The  counsel  was  about  to  discuss  the  question 
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as  to  the  constitutionality  of  the  law,  authoriz- 
ing bonds  of  indemnity  to  be  exacted  in  those 
cases,  but  was  stopped  by  the  court.] 

*Ey  the  Court,  SAVAGE,  Ch.  J.    The  [*5OO 

first  question  arising  in  this  case  is,  whether 
the  bond  on  which  this  suit  is  brought  is  valid? 
The  condition  of  the  bond  is,  that  the  defend- 
ant shall  idemnif  y  and  save  harmless  the  May- 
or, Alderman  and  Commonalty  of  the  City  of 
N.  Y.,  from  all  expenses  and  charges  which 
may  be  incurred  for  the  maintenance  and  sup- 
port of  certain  persons  imported  by  him  and, 
among  them,  Sarah  Green.  This  bond  was 
taken  under  the  authority  conferred  by  the 
252d  section  of  the  Law  Relating  to  the  City 
of  N.  Y. 

It  is  contended,  by  the  counsel  for  the  de- 
fendant, that  the  statute  in  this  particular  is 
inoperative,  as  being  repugnant  to  the  Consti- 
tution of  the  U.  S. ;  and  it  is  supposed  that  the 
principles  established  in  the  case  of  Gibbons  v. 
Ogden,  9  Wheat.,  1,  determine  this  point.  If  I 
understand  that  case  correctly,  it  decides  that 
commerce,  as  well  foreign  as  among  the  States, 
is  subject  to  the  control  of  Congress  ;  and  that 
any  laws  of  the  States,  repugnant  to  those  of 
the  U.  S.,  are  void,  being  unauthorized  by  the 
Constitution  of  the  U.  S. ;  but  that  the  laws  of 
the  States,  which  do  not  imply  an  exercise  of 
the  power  to  regulate  commerce,  are  valid. 
Some  of  these  Acts,  it  is  conceded,  may  have 
an  important  bearing  upon  commerce  gener- 
ally. Such  are  the  laws  relating  to  the  inspec- 
tion of  articles  of  produce  intended  for  expor- 
tation ;  laws  respecting  the  preservation  of 
health  ;  quarantine  laws  ;  and  laws  regulating 
pilotage  of  vessels.  All  these  subjects,  as  well 
as  those  which  concern  the  internal  policy  of 
the  State,  are  admitted  to  be  within  the  juris- 
diction of  state  legislation.  The  right  of  ex- 
cluding paupers,  and  compelling  those  who 
bring  foreigners  among  us  to  indemnify  the 
State  against  their  support,  concerns  the  police 
of  the  State,  and  is  one  which  does  not  belong 
to  Congress  by  any  express  power,  nor  is  it  in- 
cidental to  any  express  power.  It  is  not  per- 
ceived how  it  is  contained  in  the  power  to  reg- 
ulate commerce ;  nor  does  it  interfere  with  com- 
mercial transactions,  any  more  than  quaran- 
tine and  inspection  laws.  The  bond  is,  there- 
fore, valid. 

The  only  remaining  question  in  the  cause  is, 
whether  an  order  of  a  justice  was  necessary. 
There  are  many  cases  *in  our  own  re-  [*5O  I 
ports,  where  such  order  is  held  to  be  necessary, 
and  such  is  the  language  of  the  statute  ;  but  it 
will  be  found  that  the  cases  in  which  such 
order  is  necessary,  are  cases  involving  the  re- 
sponsibility of  the  Overseers  of  the  Poor. 

There  is  also  one  case,  at  least,  in  which 
such  order  is  decided  to  be  unnecessary,  and 
that  is  the  case  of  an  indemnity  bond — a  case 
in  which  it  was  shown  that  the  expenses  were 
incurred  necessarily  by  the  overseers;  and  this 
court  held,  1  Johns.,  491,  that  such  expendi- 
tures were  as  obligatory  on  the  defendant  with- 
out, as  with  an  order  from  a  justice.  From 
what  has  been  adjudged,  it  seems  to  me  the  dis- 
tinction is  this:  You  cannot  compel  the  over- 
seers to  afford  relief  without  an  order  ;  but  if 
they  do  it  in  a  proper  case,  without  such  order, 
and  have  a  bond  of  indemnity,  they  are  equal- 
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ly  entitled  to  the  remedy  upon  the  bond, 
whether  they  had  a  previous  order  or  not.  But 
where  the  overseers  improperly  paid  money, 
and  endeavored  to  enforce  indemnification 
from  the  county,  an  order  of  two  justices  was 
held  to  be  necessary.  4  Cow.,  137.  But  this 
case  seems  to  be  distinguishable  from  most 
others.  The  alms  house  establishment  in  the 
City  of  N.  Y.  is  a  county  concern.  No  ques- 
tions can  arise  between  the  wards,  or  between 
ward  and  county.  The  commissioners  perform 
the  duties  of  both  overseers  and  justices,  and 
there  seems  to  be  no  use  in  one  commissioner 
making  an  order  upon  himself  to  provide  for 
a  pauper.  The  idea  of  weekly  or  other  allow- 
ances, short  of  absolute  support,  is  not  appli- 
cable to  such  a  case.  The  pauper  is  taken  to  the 
alms-house,  where  every  provision  is  made. 
The  object  of  orders  is,  to  enable  the  towns 
and  counties  to  settle  the  accounts  correctly 
with  the  overseers  ;  that  those  who  have  the 
disbursement  of  the  public  money  may  not 
embezzle  or  improperly  use  it;  but  no  check  of 
that  kind  can  be  used  in  the  alms-house,  where 
the  city  provides  all  necessaries  by  their  super- 
intendent, who  is  under  the  control  of  the  com- 
missioners, and  whose  expenditures  nre  all  reg- 
ulated by  them. 

The  fact  of  the  pauper's  being  received  in 
such  a  case  by  one  of  the  commissioners,  seems 
to  be  equivalent  to  a  justice's  order  in  a  case 
where  such  order  is  proper.  In  both  cases,  it 
5O2*]  *is  the  act  of  the  officer,  who  is  to 
judge  of  the  necessity  of  making  provision  for 
the  pauper. 

As  to  the  measure  of  damages  :  the  rule 
adopted  by  estimating  the  whole  expenses  of 
the  establishment,  and  making  an  average  upon 
its  inmates,  cannot  be  correct.  The  question 
should  be,  what  was  it  reasonably  worth  to 
support  the  pauper?  But  as  it  appears  that  the 
recovery  is  much  less  than  what  was  shown  to 
be  the  value  of  the  pauper's  support,  deduct- 
ing her  services,  I  see  no  necessity  for  a  new 
trial. 

Cited  in-6  Leg.  Obs.,  446. 


HAGAMAN 

ads. 
JACKSON,  ex  dem.  CAMPBELL. 

Naked  Claim  to  Lot,  without  Possession,  Can- 
not be  Sold  on  Execution — Title  Subsequently 
Acquired  does  not  Inure  to  Purchaser. 

A  naked  claim  to  be  the  owner  of  a  lot.unaccompa- 
nied  by  possession,  does  not  constitute  a  right,  title 
or  interest  which  can  be  sold  by  execution ;  and 
where  a  sheriff's  sale  was  had,  by  virtue  of  a  judg- 
ment and  execution  against  a  person  making  such 
claim,  it  was  held,  that  no  title  passed  to  the  pur- 
chaser, and  that  the  defendant  in  the  execution, 
subsequently  entering  into  possession  of  the  prem- 
ises sold,  could  not  be  evicted  in  an  action  of  eject- 
ment founded  on  such  sale.  A  title  acquired  by 
the  defendant  in  the  execution  subsequent  to  the 
sale,  does  not  inure  to  the  benefit  of  the  purchaser. 

Citations— Bl.  Com.,  196 ;  4  Cow.,  599. 

THIS  was  an  action  of  ejectment,  brought 
for  the  recovery  of  about  50  acres  of  land, 
part  of  lot  No.  75,  Ovid,  tried  at  the  Seneca 
Circuit,  in  June,  1828,  before  the  Hon.  Enos 
T.  Throop,  one  of  the  circuit  judges.  A  verdict 
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was  rendered  in  favor  of  the  plaintiff,  and  a 
motion  is  now  made  to  set  the  same  aside,  and 
to  grant  a  new  trial.  The  evidence  is  detailed 
in  the  opinion  of  the  court.  The  cause  was 
submitted  without  argument. 

Mr.  A.  Oibbs,  for  the  defendant. 

Mr.  J.  Maynard,  for  the  plaintiff. 

By  the  Court,  SUTHERLAND,  J.  The  lessor 
of  the  plaintiff  claims  title  to  the  premises  in 
question,  under  a  judgment  in  his  favor  against 
William  Hagaman,  obtained  in  the  Court  of 
C.  P.  of  Seneca  Co.,  in  February  Term,  1816. 
An  execution  was  issued  upon  that  judgment, 
under  which  all  the  right  and  title  of  William 
Hagaman  to  the  premises  in  question  were  sold 
to  the  lessor.  The  sheriff's  deed  bears  date 
June  17,  1817.  It  appeared  that  the  execution 
was  received,  and  the  sale  was  made  bv  John 
Whitman,  a  deputy  of  the  sheriff  of  "Seneca 
Co.,  and  the  deed  was  executed  by  I.  B.  Chap- 
man, under-sheriff  of  said  *county,  and  [*5O3 
it  was  objected  to  on  that  ground,  but  the  ob- 
jection was  overruled.  It  was  proved  that 
William  Hagaman  had,  for  several  years  pre- 
vious to  Campbell's  judgment,  claimed  to  be 
the  owner  of  lot  No.  75,  of  which  the  premises 
in  question  are  a  part.  But  whether  he  was 
then  in  possession  of  the  lot,  or  any  part  of  it, 
or  ever  had  been,  does  not  appear.  The  plaint- 
iff also  proved,  that  in  Apr.,  1825,  a  writ  of 
possession  issued  out  of  the  Supreme  Court, 
upon  a  judgment  in  favor  of  James  Jackson, 
ex.  d.  William  Hagaman  and  three  other  lessors, 
but  against  whom  did  not  appear  ;  and  a  wit- 
ness testified,  that  under  that  writ,  he  put  the 
defendant  John  Hagaman  and  William  Haga- 
man, in  possession  of  the  premises  in  question, 
and  some  other  lands  ;  that  John  Hagaman, 
the  defendant,  had  been  in  possession  ever 
since,  claiming  under  William  Hagaman.  The 
defendant  objected  to  this  evidence,  on  the 
ground  that  the  judgment  and  writ  of  posses- 
sion should  be  regularly  proved.  The  objec- 
tion, however,  was  not  sustained  by  the  court. 

The  defendant  then  produced  the  record  of 
a  judgment  in  escheat,  in  favor  of  the  people 
of  the  State  of  N.  Y.,  for  about  200  acres  of 
land,  including  the  premises  in  question.  The 
judgment  was  perfected  in  August  Term,  1822. 
A  writ  of  possession  issued  upon  said  judg- 
ment, was  also  produced  and  proved,  tested  in 
August  Term,  1822,  and  returnable  the  Octo- 
ber Term  following,  with  the  sheriff's  return  in- 
dorsed thereon,  that  he  had  executed  said  writ, 
by  putting  Mark  Boyce  and  James  A.  Boyce 
out  of  possession,  and  delivering  possession  of 
said  premises  to  Gersbom  Powers,  as  agent  for 
the  State.  James  A.  Boyce  testified  that  he 
was  in  possession  of  the  premises  in  question 
when  the  suit  in  favor  of  the  people  was  com- 
menced, and  that  he  was  dispossessed  and  put 
out  by  the  sheriff,  and  that  Gershom  Powers 
was  put  in.  The  defendant,  upon  this  evi- 
dence, contended  that  the  plaintiff  could  not 
recover  at  all;  but,  at  all  events,  that  he  could 
recover  but  one  fourth  of  the  premises  in 
question.  The  judge  decided  that  he  was  en- 
titled to  recover  all  that  the  defendant  was  in 
possession  of,  and  so  charged  the  jury  ;  to 
which  charge  the  defendants  excepted.  The 
*jury  found  for  the  plaintiff.  Without  [*5O4 
considering  the  particular  objections  taken  by 
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the  defendant,  it  appears  to  me  that  the  plaint 
iff's  evidence  was  fatally  defective.  All  that 
he  can  recover  is  the  interest  which  William 
Hagaman  had  in  the  premises  in  question  in 
1816,  when  the  lessor  obtained  his  judgment 
against  Hagaman,  and  under  that  judgment 
purchased  Hagaman's  right  to  the  lot.  The 
question  then  arises,  what  interest  had  Haga- 
man in  these  premises  at  that  time?  For  it  will 
not  be  pretended  that  any  title  which  he  might 
subsequently  have  acquired,  would  inure  to 
the  benefit  of  the  lessor.  The  whole  of  the  ev- 
idence upon  this  subject  is  this  :  "that  Will- 
iam Hagaman  had,  for  several  years  previous 
to  Campbell's  judgment,  claimed  to  be  the 
owner  of  lot  No.  75  ;"  but  he  does  not  appear 
ever  to  have  been  in  possession  until  Apr., 
1825,  when  he  and  the  present  defendant  were 
put  in  possession  by  a  writ  of  habere  facias  pos- 
sessionem.  What  was  the  nature  or  foundation 
of  his  previous  claim,  there  is  nothing  in  the 
case  to  explain.  Where  a  lessor  in  ejectment 
claims  under  a  purchase  at  sheriff's  sale,  upon 
a  judgment  against  a  party  not  in  possession,  he 
must  prove  against  the  person  found  in  posses- 
sion, that  the  party  against  whom  the  judgment 
was  rendered  had  some  right,  title  or  interest 
in  the  premises  sold.  Where  the  defendant  in 
the  execution  is  the  possessor  of  the  land,  that 
is  sufficient ;  for  actual  possession  is,  prima 
fade,  evidence  of  a  legal  title.  2  Bl.  Com.,  196. 
In  Jackson  v.  Town,  4  Cow.,  599,  the  defend- 
ant in  the  judgment  and  execution,  had  been 
in  possession  of  the  premises,  claiming  them 
adversely,  until  two  or  three  years  before  the 
judgment  against  her,  under  which  the  lessor 
of  the  plaintiff  purchased,  when  she  removed 
from  the  premises.  There  was  no  other  evi- 
dence of  title  in  Mrs.  Town,  nor  did  it  appear 
how  long  her  adverse  possession  had  contin- 
ued. It  was  not  pretended,  however,  that 
it  had  been  for  twenty  years ;  and  it  was 
held  that  the  evidence  did  not  establish  that 
she  ever  had  any  right  or  title  to  the  premises, 
and  that  the  purchaser  at  the  sheriff's  sale  ac- 
quired nothing  under  it.  In  that  case,  too, 
the  defendant,  the  tenant  in  possession,  was 
5O5*]  the  daughter  of  the  *defendant  in  the 
judgment,  and  held  under  a  deed  from  her 
mother,  dated  in  1821,  but  a  few  months  after 
her  mother  had  abandoned  the  premises.  But 
it  was  held  that  that  conveyance  did  not  afford 
any  evidence  of  any  right  or  title  in  the  grant- 
or at  the  time  it  was  made,  as  there  was  noth- 
ing to  show  that  she  ever  had  a  right  of  pos- 
session to  transfer  to  her  grantee  and,  of 
course,  that  nothing  passed  by  it.  The  court, 
in  that  case,  observe,  that  the  lessor's  deed  was 
necessarily  inoperative,  unless  the  judgment 
under  which  he  purchased  was  a  lien  ;  and 
this  could  not  be,  unless  there  was  a  legal  or 
equitable  seisin  in  Eleanor  Town;  and  as  she 
had  neither,  nothing  passed  by  the  sale  to  the 
plaintiff. 

The  case  at  bar  is  not  as  strong,  on  the  part 
of  the  lessor  of  the  plaintiff,  as  was  the  case  of 
Jackson  v.  Town.  There,  the  defendant  in  the 
execution  had  been  in  actual  possession  of  the 
premises,  claiming  them  as  her  own.  In  the 
case  at  bar,  the  defendant  in  the  judgment  and 
execution  never  was  in  possession,  but  merely 
claimed  to  be  the  owner  of  the  lot ;  which,  in 
judgment  of  law,  amounted  to  nothing.  This 
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view  of  the  case  appears  to  me  to  be  entirely 
decisive  against  the  right  of  the  plaintiff  to  re- 
cover. 

The  fact  that  William  Hagaman,  the  defend- 
ant in  the  judgment  and  execution  under 
which  the  lessor  claims,  in  1825  obtained  pos- 
session of  the  premises  by  a  recovery  in  eject- 
ment, is  no  evidence  that  he  had  any  title  to 
them  in  1816,  when  the  judgment  was  obtained 
against  him.  Neither  the  record  nor  the  writ 
of  possession  was  produced.  Nothing  but  the 
naked  fact  is  disclosed,  that  the  possession,  at 
that  time,  was  delivered  to  him.  The  title 
upon  which  he  recovered  may  have  been  ac- 
quired by  him  within  a  year  previous  to  his 
entry;  and  connected  with  the  fact,  that  in 
1822  the  lot  of  which  the  premises  in  question 
were  a  part  was  recovered  by  a  judgment  in 
escheat,  in  favor  of  the  people,  and  the  posses- 
sion taken  by  their  agent,  on  their  behalf,  un- 
der a  writ  of  possession,  the  inference  is  very 
strong  that  the  title  of  Hagaman,  whatever  it 
may  have  been,  to  the  premises,  was  acquired 
subsequently  to  1822.  It  is  immaterial,  how- 
ever, when  it  accrued,  as  it  was  after  the  sher- 
iff's *sale  under  which  the  plaintiff  [*5O6 
claims.  The  judge,  therefore,  erred  in  charg- 
ing the  jury  that  the  plaintiff  was  entitled  to 
recover,  and  a  new  trial  must  be  granted. 

New  trial  granted. 

Cited  In-82  111..  251. 


OLMSTEAD  «.  MILLER 

Slander — Proof  of  Words  Equivalent  to  Those 
Charged  in  Declaration — Variance,  Fatal — 
Special  Damage. 

In  slander,  though  the  words  proved  are  equiva- 
lent to  the  words  charged  in  the  declaration,  yet  not 
being  the  same  in  substance,  an  action  cannot  be 
maintained ;  and  though  the  same  idea  is  conveyed 
in  the  words  charged  and  those  proved,  yet  if  they 
are  not  substantially  the  same  words,  though  they 
contain  substantially  the  same  charge,  but  in  differ- 
ent phraseology,  the  plaintiff  is  not  entitled  to  re- 
cover. Proof  that  the  plaintiff  was  refused  civil 
treatment  at  a  public  house,  in  consequence  of  slan- 
derous words,  it  seems,  is  sufficient  to  support  an 
averment  of  special  damage.  Special  damage  must 
be  shown  to  have  been  the  consequence  of  the  words 
spoken. 

Citations— 8  Johns.,  74 :  5  Cow.,  51 ;  2  East,  438 ;  1 
Taunt.,  39;  8  T.  B..  130;  2  Phil.  Ev.,  97;  Bull.  N.P.,5. 

TERROR  from  Westchester  C.  P.  Mary  Mil- 
_[j  ler  brought  an  action  of  slander  against 
Joseph  Olmsted.  The  declaration  contained 
four  counts.  In  the  first  three,  the  words 
charged  to  have  been  spoken  were  the  follow- 
ing: "She  (meaning  the  plaintiff)  had  connec- 
tion (meaning  carnal  and  sexual  intercourse 
and  connection)  with  Phineas  Barrett  (meaning 
a  certain  man  by  that  name)."  "She  (mean- 
ing, &c.)  had  connection  (meaning,  &c.)  with 
Wm.  Marshall  (meaning,  &c.).  "  "  Robert 
Brown  (meaning  a  certain  colored  man  of  that 
name)  had  connection  (meaning  carnal  and  sex- 
ual intercourse  and  connection)  with  her  (mean- 
ing the  plaintiff)."  In  the  fourth  count,  the 


NOTE. — Slander  and  libel. 

See,  generally,  Skinner  ads.  Powers,  ante  P.  451, 
note,  and  other  notes  there  cited,  Bullock  v.  Koon, 
9  Cow.,  30,  note,  and  other  notes  there  cited. 
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defendant  was  charged  with  having  said,  "that 
she,  the  said  plaintiff,  was  a  prostitute  ;  that 
she  had  had  sexual  and  criminal  intercourse 
with  a  man  by  the  name  of  Phineas  Barrett, 
and  with  a  man  by  the  name  of  William  Mar- 
shall, and  with  a  colored  man  by  the  name  of 
Robert  Brown."  The  declaration  alleged  spe- 
cial damage,  viz. :  that  one  Robert  P.  Quintard 
refused  to  suffer  the  plaintiff  to  inhabit  or 
dwell  in  his  house;  and  that  one  William  Mar- 
shall would  not  permit  the  plaintiff  to  come  to 
his  house,  and  refused  to  furnish  her  with 
meat  and  drink,  occasioned  by  the  speaking 
of  the  words. 

On  the  trial  of  the  cause,  it  was  proved,  that 
the  defendant  had  said,  "that  she  was  a  thief, 
that  she  was  fond  of  men,  that  she  was  a  bad 
woman,  a  very  bad  woman ;  that  Phineas  Bar- 
rett, Seth  Palmer  and  others,  were  in  the  hab- 
it of  visiting  her  frequently  at  her  house  ;  that 
even  Robert,  a  black  man,  had  been  so  much 
in  the  habit  of  going  to  the  plaintiff's  that  the 
neighbors  laughed  at  him  about  it,  and  that 
5O7*]  Robert  avoided  *the  house  in  conse- 
quence of  it."  The  witness  who  testified  to  these 
words,  further  stated  that  the  wife  of  witness 
was  present  at  the  conversation,  and  the  de- 
fendant said  to  her,  that  he  would  advise  her 
to  look  to  her  husband,  and  that  if  he  (the  de- 
fendant) was  in  her  place,  he  would  not  like 
to  let  the  witness  go  to  the  plaintiff's  house 
very  often.  He  further  testified  that  much 
was  said  at  that  time  by  the  defendant ;  that 
he  could  not  give  the  precise  language  made 
use  of,  but  that  he  understood  the  defendant, 
and  any  person  hearing  him  would  have  un- 
derstood him,  as  charging  the  plaintiff  with 
prostitution,  and  that  she  had  had  carnal  and 
sexual  intercourse  with  Phineas  Barrett,  Seth 
Palmer,  Robert,  the  black  man,  and  others. 

As  to  the  special  damage;  it  appeared  by  the 
testimony  of  one  witness,  that  after  the  speak- 
ing of  the  words,  the  plaintiff  was  at  a  public 
inn  transacting  business,  and  desired  dinner  to 
be  provided  for  her  ;  that  the  landlord  spoke 
to  his  wife,  who  refused  to  provide  the  dinner, 
saying,  she  would  not  have  a  woman  of  such 
a  character  in  the  house.  Dinner,  however, 
was  provided  by  some  member  of  the  family, 
but  the  plaintiff  was  not  permitted  to  come  to 
the  table  with  the  family,  which  refusal  was  in 
consequence  of  the  speaking  of  the  words  by 
the  defendant.  Another  witness  testified  that 
he  had  agreed  to  take  the  plaintiff  into  his  fam- 
ily to  reside  with  him,  but  that  in  consequence 
of  the  reports  in  relation  to  her,  he  had  refused 
to  permit  her  to  become  an  inmate  of  his 
house,  until  she  cleared  up  her  character  by 
commencing  a  suit  for  the  slanders  uttered 
against  her.  It  appeared  probable,  however, 
that  this  conversation  took  place  previous  to 
the  speaking  of  the  words  proved  on  the  trial. 

The  defendant's  counsel  moved  for  nonsuit, 
on  the  grounds  that  the  words  had  not  been 
proved  as  laid  in  the  declaration,  nor  had  any 
special  damage  been  shown ;  which  motion  was 
overruled;  and  the  court  instructed  the  jury 
that  the  evidence  was  sufficient  to  entitle  the 
plaintiff  to  recover.  The  jury  found  a  verdict 
for  the  plaintiff,  with  $500  damages;  for  which, 
and  the  costs  of  suit,  judgment  was  rendered. 
5O8*]  *Mr.  J.  A.  Cottier,  for  plaintiff  in 
error.  The  words  proved  did  not  support  the 
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charges  in  the  declaration.  The  rule  on  this  sub- 
ject is  laid  down  by  this  court  in  5  Cow.,  515. 
The  words  in  which  th£  slander  was  conveyed 
must  be  stated  in  the  declaration,  and  the  dec- 
laration must  be  substantially  proved.  There 
was  no  special  damage  shown  within  the  mean- 
ing of  the  rule.  The  damage  must  be  the  conse- 
quence of  the  speaking  of  the  words.  Stark. 
Ev.,  847,  872,  873;  8  East,  1:  1  Chit.  PI.,  386, 
389.  In  the  one  instance  attempted  to  be  proved, 
the  plaintiff  sustained  no  loss;  in  the  other,  the 
inconvenience  suffered  was  previous  to  the 
speaking  of  the  words. 

Mr.  J.  L.  Wendell,  for  defendant.  In  actions 
of  slander,  it  is  sufficient  to  prove  the  substance 
of  the  words  charged.  The  only  restrictions 
are,  that  the  sense  and  manner  of  speaking  be 
the  same.  Esp.  Dig.  N.  P.,  521;  Bull.  JV.  P., 
5.  The  words  as  laid  in  the  declaration,  and 
as  proved  on  the  trial,  charged  prostitution. 

Special  damage  was  not  necessary  to  have 
been  proved.  Words  are  in  themselves  action- 
able, when  the  natural  consequence  of  the 
speaking  of  them  is  a  damage.  6  Bac.  Abr., 
205.  When  they  operate  to  exclude  a  person 
from  society,  they  have  always  been  held  ac- 
tionable. Esp.  Dig.  N.  P.,  498,  and  cases 
cited.  What  words  can  have  a  greater  tendency 
to  exclude  from  society,  than  to  charge  a  wo- 
man with  incontinence?  In  England,  they  are 
not  actionable  in  the  civil  courts,  because  pun- 
ishable in  the  ecclesiastical  courts;  which  is  the 
only  reason  given  in  the  English  cases  for  not 
sustaining  the  action.  Stark.,  Slander,  163- 
166.  During  the  time  of  the  Commonwealth, 
when  the  ecclesiastical  jurisdictions  were  abol- 
ished, words  charging  incontinence  were  held 
actionable.  Hardr.,  107.  This  point,  though 
raised,  was  not  considered  by  the  court  in 
Buys  v.  Otllespie,  2  Johns,,  115;  and  in  Brook- 
er  v.  Coffin,  5  Johns.,  188,  it  was  not  agitated. 
It  is,  therefore,  notresjudicata.  If  such  proof 
is  necessary,  special  damage  was  sufficiently 
shown  in  this  case.  The  most  trifling  loss  sus- 
tained in  consequence  of  the  slander,  will  enti- 
tle the  *party  to  support  the  action.  1  [*5O9 
Taunt.,  39;  8  T.  R.,  130;  Cowp.,  277.  The  in- 
sult offered  to  the  plaintiff  at  the  inn  was  more 
grievous  than  a  pecuniary  loss. 

By  the  Court,  SAVAGE,  Ch.  J.  It  is  said  in 
Bull.  N.  P.,  5,  that  "it  was  formerly  holden, 
that  the  plaintiff  must  prove  the  words  precise- 
ly as  laid;  but  that  strictness  is  now  laid  aside, 
and  it  is  sufficient  for  the  plaintiff  to  prove  the 
substance  of  them.  However,  if  the  words  be 
laid  in  the  third  person,  proof  of  words  spoken 
in  the  second  person  will  not  support  the  dec- 
laration." This  rule  was  adopted  by  this  court, 
in  Miller  v.  Miller,  8  Johns.,  74.  In  that  case, 
the  words  laid,  were:  "My  watch  was  stolen 
out  of  the  widow  Miller's  (plaintiff's)  bar,  and 
Tina  Miller  took  it,  and  her  mother  (plaintiff) 
concealed  it."  The  proof  was,  that  the  de- 
fendant said  that  his  watch  had  been  stolen 
from  him  in  the  plaintiff's  bar-room,  and  that 
he  had  reason  to  believe  that  Tina  Miller  took 
it,  and  that  her  mother  (the  plaintiff)  concealed 
it.  The  court,  after  recognizing  the  rule  above 
cited  from  Buller,  held  that  there  was  no  vari- 
ance; that  the  assertion,  that  he  had  reason  to 
believe  that  one  took  and  the  other  concealed, 
is  equivalent  to  the  charge,  that  the  one  took 
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and  the  other  concealed  it;  and  that  the  charge 
of  concealing  must  be  construed  by  connecting 
it  with  the  previous  words,  which  averred  that 
it  had  been  stolen;  and  that  so  construing  the 
words,  they  imported  criminally. 

In  Pox  v.  Vanderbeck,  5  Cow.,  513,  the  words 
laid  were:  "You  are  perjured,  and  I  will  put 
you  into  the  State  Prison."  "He  has  sworn 
false  and  perjured  himself,  &c."  "He  swore 
to  an  absolute  falsehood,  and  he  has  perjured 
himself."  The  proof  was,  that  while  the  plaint- 
iff was  testifying,  the  defendant  interrupted 
him,  and  told  him  it  was  not  so.  He  requested 
the  justice  to  keep  the  minutes  of  the  plaint- 
iff's testimony, and  afterwards  demanded  them, 
and  said  he  wanted  them  to  prosecute  for  per- 
jury; that  he  thought  he  should  prosecute  the 
plaintiff  for  perjury.  We  held  that  though  the 
words  proved  were  actionable,  yet  they  did  not 
support  the  declaration;  that  the  rule  laid  down 
in  2  Phil.  Ev.,  97,  is  correct,  that  the  words 
51O*]  proved,  must  be  proved  as  laid;  *and 
it  will  not  be  sufficient  to  prove  equivalent 
words  of  slander.  That  in  the  language  of 
Lawrence,  J.,  in  Maitland  v.  Goldney,  2  East, 
438,  "though  the  plaintiff  need  not  prove  all 
the  woids  laid,  yet  he  must  prove  so  much  of 
them,  as  is  sufficient  to  sustain  his  cause  of  ac 
tion;  and  it  is  not  enough  for  him  to  prove 
•equivalent  words  of  slander." 

It  is  important  that  this  rule  be  adhered  to, 
that  the  defendant  may  know  what  he  is  to 
meet;  and  that  he  may  not  be  held  accountable 
for  the  misunderstanding  of  witnesses,  as  he 
might  be  if  they  were  permitted  to  testify  to 
the  import  of  his  words.  The  court  and  jury 
are  to  construe  his  words,  and  not  the  witness- 
•es.  I  am,  therefore,  of  opinion  that  the  proof 
in  this  case  did  not  sustain  the  declaration. 
The  first  charge  is  that  she  had  connection  with 
Phineas  Barrett.  The  proof  is,  that  Phineas 
Barrett  and  others  were  in  the  habit  of  visiting 
her  frequently.  Defendant  had  just  before  said 
that  plaintiff  was  fond  of  men,  and  was  a  very 
bad  woman.  These  words,  although  they  may 
"be  said  to  be  equivalent  to  the  charge  of  hav- 
ing connection  with  P.  B.,  yet,  within  the  rule 
heretofore  established,  they  are  not  the  same 
in  substance.  The  same  remark  is  applicable 
to  the  other  charges.  The  same  idea  is  con- 
veyed in  the  words  charged  and  those  proved ; 
but  they  are  not,  substantially,  the  same  words, 
though  they  contain,  substantially,  the  same 
charge,  but  in  different  phraseology.  The  spe- 
cial damage  shown,  is  probably  sufficient.  1 
Taunt.,  39;  8  T.  R.,  130.  The  plaintiff  was 
refused  civil  treatment  at  a  public  house,  in 
•consequence  of  the  slanderous  words  spoken 
by  defendant.  She  was  also  refused  the  hos- 
pitality and  protection  of  a  friend  in  conse- 
quence of  similar  slanders;  but  that  loss  is  not 
proved  to  have  been  the  consequence  of  the 
words  spoken  by  the  defendant. 

On  the  whole,  I  am  constrained  to  say  that 
the  plaintiff  in  the  court  below  did  not  prove 
the  words  laid  in  her  declaration  and,  there- 
fore, ought  not  to  have  recovered. 

Judgment  reversed,  and  venire  de  novo  to 
Westchester  G.  P. 

Cited  in— 13  Wend.,  255 :  2  Hill,  314 :  17  N.  Y.,  60 ; 
16  Barb.,  334 ;  65  Barb.,  637. 
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Submission  to  Arbitrators  to  Settle  Terms  of  Dis- 
solution of  Partnership — What,  within — In- 
ference of  Payment  of  Note — Jury. 

In  a  submission  by  three  partners  to  arbitrators, 
to  settle  the  terms  of  the  dissolution  of  the  partner- 
ship, a  note  given  by  two  of  the  partners  to  the 
third  during-  the  partnership,  was  held  not  to  be  in- 
cluded in  the  submission,  there  being  no  proof  that 
it  was  given  for  a  partnership  transaction,  and  it 
not  having  been  presented  or  passed  upon  by  the 
arbitrators.  Where  there  is  no  evidence  from  which 
the  presumption  of  payment  of  a  note  can  legiti- 
mately be  drawn,  the  question  ought  not  to  be  sub- 
mitted to  a  jury.  The  omission  to  present  the  note 
in  this  case,  at  the  time  of  the  arbitration,  and  the 
other  circumstances  disclosed  at  the  trial  would  not 
warrant  the  inference  of  payment. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Washington  Circuit  in  June,  1827,  before 
the  Hon.  Reuben  H.  Walworth,  then  one  of 
the  circuit  judges. 

The  plaintiff  declared  on  a  joint  and  several 
promissory  note,  made  by  the  defendant  and 
one  Eben  W.  Judd,  for  the  sum  of  $1,000, 
dated  May  1,  1824,  payable  18  months  after 
date,  and  acknowledging  that  the  note  was  giv- 
en for  borrowed  money.  The  declaration  also 
contained  the  common  counts.  The  defendant 
pleaded  non  assumpsit;  and  a  special  plea,  that, 
at  the  date  of  the  note,  and  before  and  after, 
the  plaintiff,  the  defendant  and  Judd  were 
partners  in  a  marble  manufactory  at  Middle- 
bury,  in  Vt.,  and  that  the  money  for  which  the 
note  was  given  was  advanced  by  the  plaintiff 
for  the  joint  benefit  of  the  concern;  that  July 
1,  1826,  for  the  purpose  of  dissolving  the  part- 
nership and  settling  the  concerns  of  the  same, 
and  for  the  purpose  of  having  a  final  settle- 
ment between  the  defendant  and  the  plaintiff 
and  Judd,  or  either  of  them,  the  parties  sub- 
mitted themselves  to  the  award  of  two  arbitra- 
tors, elected  by  the  plaintiff  and  Judd  on  the 
one  part,  and  the  defendant  on  the  other,  to 
determine  as  well  of  and  concerning  the  prem- 
ises in  the  declaration  specified,  as  of  and  con- 
cerning all  other  matters  and  things  then  de- 
pending, unsettled  between  the  plaintiff  and 
Judd,  or  either  of  them,  and  the  defendant ; 
that  the  arbitrators  awarded  that  the  partner- 
ship between  the  parties  should  be  closed  in 
following  manner:  Judd  and  Harris  should 
retain  and  have  all  the  property  of  the  firm  in 
Middlebury,  and  pay  all  debts  due  from,  and 
receive  all  debts  due  to  the  firm  at  Middlebury, 
and  pay  to  the  defendant  $150,  in  marble;  that 
the  defendant  should  retain  and  have  all  the 
company  property  in  the  Auburn  concern,  and 
pay  all  debts  against,  and  receive  all  debts  due 
to  the  concern,  contracted  at  Auburn,  and 
should  retain  all  his  furniture,  except  a  Cana- 
da stove  set  in  the  house  then  occupied  by  Har- 
ris; of  which  *award  the  plaintiff  had  [*512 
notice.  Replication  predudi  non,  because  the 
money  specified  in  the  note  was  not  advanced 
for  the  joint  benefit  of  the  partnership;  and 
because  the  subject-matter  of  this  suit  was  not 
submitted  to  arbitrators,  nor  did  the  arbitrators 
award  concerning  the  same. 

On  the  trial,  the  note  was  produced  and 
proved.  It  was  then  shown,  on  the  part  of  the 
defendant,  that  Eben  W.  Judd,  one  of  the 
makers  of  the  note,  was  the  owner  of  the  prin- 
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cipal  part  of  the  stock  of  an  incorporated  manu- 
facturing company  at  Middlebury;  that,  for 
five  years  previous  to  1821,  the  defendant  had 
been  in  partnership  with  him;  and  that  in  1821 
the  plaintiff  (the  son  in-law  of  Judd)  became  a 
partner.  A  written  agreement,  bearing  date 
May  1,  1824,  signed  by  Judd  and  the  parties 
to  this  suit,  was  produced,  from  which  it  ap- 
peared that  the  partners  had  agreed  to  estab- 
lish a  branch  of  their  marble  manufactory  at 
Auburn,  to  send  on  a  freight  of  marble  of  the 
value  of  $1,500,  and  that  the  defendant  should 
take  charge  of  the  same;  and  that  the  business 
at  Middlebury  should  be  carried  on  by  the 
plaintiff  and  Judd  for  the  joint  concern.  The 
defendant  proceeded  to  Auburn  and  remained 
there  until  the  summer  of  1826,  when  he  re- 
turned to  Middlebury  and  desired  a  settlement 
with  the  plaintiff  and  Judd.  The  parties  had 
frequent  conversations  as  to  the  manner  in 
which  they  should  settle,  and  permit  the  de- 
fendant to  withdraw  from  the  concern,  and 
finally  submitted  the  matter  to  arbitration. 
The  parties,  in  the  first  place,  undertook  to 
exhibit  accounts  of  their  transactions  in  rela- 
tion to  the  marble  business,  extending  back 
beyond  the  time  when  the  plaintiff  came  into 
the  concern,  and  were  exhibited  without  ref- 
erence to  the  separate  rights  of  the  plaintiff 
and  Judd;  but  finding  the  accounts  had  been 
so  irregularly  kept,  that  they  could  not  deter- 
mine upon  the  rights  of  the  parties  upon  such 
evidence,  the  arbitrators,  from  their  knowl- 
edge of  the  concerns  of  the  parties,  made  an 
award  of  the  purport  set  fort  in  the  plea,which 
was  produced  on  the  trial,  and  with  which  the 
parties  expressed  their  satisfaction.  During 
the  arbitration,  a  number  of  debts  were  men- 
tioned as  contracted  at  Middlebury  by  the  de- 
fendant, and  the  arbitrators  decided  which  of 
them  were  private  debts,  and  which  were  con- 
513*]  tracted  *for  the  benefit  of  the  partner- 
ship. No  mention  was  made  of  the  note  de- 
clared on.  Previous  to  the  arbitration,  the  ar- 
bitrators had  understood  from  the  plaintiff, 
that  he  was  considerably  in  advance  for  the 
concern,  and  had  money  in  it  which  he  would 
be  glad  to  get  out  of  it.  The  parties  had  a 
large  property  at  Middlebury. 

The  defendant's  counsel  insisted  that  the 
award  was  a  bar  to  the  plaintiff's  right  of  re- 
covery on  the  note.  The  judge  decided,  that 
in  the  absence  of  all  proof  as  to  what  the  note 
was  given  for, the  award  was  not  broad  enough 
to  cover  it;  but  that  the  defendant's  counsel 
might  go  to  the  jury  upon  the  question  of  a 
presumption  of  payment  previous  to  the  award, 
under  the  circumstances  of  the  case;  and  the 
judge  charged  the  jury  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  the  note  and 
interest,  unless  the  jury  were  satisfied,  from 
the  testimony,  that  the  note  had  been  paid  or 
satisfied  by  some  arrangement  between  the 
parties;  that  the  jury  had  the  right  to  take  into 
consideration  the  facts  which  took  place  at  the 
arbitration,  and  the  object  of  the  arrangement 
in  determining  whether,  at  that  time,  the  note 
in  question  was  considered  by  the  parties  a 
valid  and  subsisting  demand, nothing  being  said 
about  it,  although  the  parties  were  then  about 
dissolving  a  partnership  in  which  they  had 
been  engaged,  and  the  plaintiff  and  Judd,  one 
of  the  makers  of  the  note,  contemplated  to  con- 
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tinue  in  business  together;  that  they  must  de- 
cide from  the  evidence,  and  from  the  best 
light  on  the  subject  which  they  had  been  able 
to  obtain.  The  jury  found  for  the  defendant. 
A  motion  was  now  made  to  set  aside  the  ver- 
dict. 

Mr.  C.  L.  Allen,  for  plaintiff. 

Mr.  J.  Porter,  for  defendant. 

By  the  Court,  SUTHERLAND,  J.  The  defend- 
ant failed  in  maintaining  the  issue,  that  the 
note  on  which  the  suit  was  brought,  was  given 
for  a  partnership  transaction  between  Judd, 
Harris  and  Wilson,  and  that  it  was  embraced 
in  the  submission  of  the  partnership  concerns 
to  arbitrators,  and  disposed  of  by  their  award. 
There  is  no  evidence  as  to  the  *consid-[*514 
eration  for  which  the  note  was  given;  and  if  it 
was  not  given  for  a  debt  growing  out  of  the 
partnership  of  these  individuals,  it  was  not 
embraced  in  the  submission.  The  testimony 
of  the  arbitrators  shows,  conclusively,  that  it 
was  not  in  fact  presented  to,  or  passed  on  by 
them.  The  judge,  therefore,  was  correct  in 
deciding  that  the  action  was  not  barred  by  that 
award. 

But  I  think  he  erred  in  submitting  it  to  the 
jury,  to  determine  upon  the  evidence  before 
them  whether  the  note  had  not  been  paid  or 
satisfied,  by  some  arrangement  between  the 
parties  previous  to  the  arbitration.  There  was 
no  evidence  from  which  any  such  conclusion 
could  legitimately  be  drawn.  The  parties  had 
put  themselves  upon  an  entirely  different  is- 
sue. The  defendant  did  not  pretend  that  the 
note  had  been  paid  or  satisfied  in  any  other 
manner,  than  by  the  general  settlement  of  the 
partnership  concerns  by  the  arbitrators.  He 
did  not  attempt  to  prove  any  fact  or  circum- 
stance from  which  such  payment  could  be  in- 
ferred; and  none  such  exist  in  the  case,  except 
that  no  mention  was  made  of  the  note,  nor  any 
allusion  to  it  at  the  time  of  the  submission  to, 
or  hearing  before  the  arbitrators.  But  if  the 
note  was  not  a  partnership  concern,  it  had  no 
connection  with  the  matters  submitted,  and  no- 
reason  for  mentioning  it  existed.  Further  evi- 
dence as  to  the  consideration  of  this  note  must 
be  in  the  power  of  the  parties.  At  all  events, 
upon  this  case  there  is  no  evidence  of  it  ever 
having  been  paid  or  discharged. 

New  trial  granted  ;  costs  to  abide  the  event. 

Cited  in— 9  Wend.,  274 ;  19  Wend.,  288 : 10  N.T.,  502; 
15  N.  Y.,  526 ;  61  Barb.,  99 ;  65  Barb.,  423 ;  33  Wis.,  591. 


MARSH  v.  RULESSON. 

Entire  Contract  to  Labor— No  Recovery  for  Part 
Performance. 

Where  a  servant  hires  himself  for  a  fortnight  and 
quits  at  the  end  of  ten  days,  in  consequence  of 
rough  language  from  his  master,  he  is  not  entitled 
to  recover  compensation  for  the  ten  days'  labor.  It 
seems  a  master  would  be  justifiable  in  turning  away 
a  servant  without  compensation,  who  refused  to 
obey  his  lawful  and  reasonable  commands. 

TERROR  from  the  Schenectady  C.  P.   Rules- 
Jj     son  sued  Marsh  in  a  justice's  court,  and 


NOTE.— Entire  contract. 

Where  the  contract  is  entire  full  performance  is  a 
condition  precedent  to  a  recovery.  Exceptions.  See 
M'Millan  v.  Vanderlip.  12  Johns.,  165,  note. 
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on  a  trial  by  jury,  obtained  a  verdict  and  judg- 
ment. Marsh  appealed  to  the  Schenectady  C. 
P.  On  the  trial,  it  appeared  that  Rulesson  had 
515*]  *hired  himself  to  Marsh,  as  a  servant 
for  a  fortnight ;  that  after  remaining  ten  days 
in  the  service  of  Marsh,  on  being  desired  by 
him,  on  a  Sunday,  to  water  and  feed  his  cat- 
tle, he  refused;  Marsh  told  him  to  go  to  hell, 
but  to  mind  and  first  work  his  time  out.  Rules- 
son  quit  the  service  of  Marsh,  and  brought  his 
action  to  recover  for  the  ten  days  labor.  On  a 
motion  for  a  nonsuit,  the  C.  P.  decided  that 
the  plaintiff  was  entitled  to  recover.  A  con- 
versation was  proved  between  the  parties,  in 
which  Rulesson  said  to  Marsh,  "  You  turned 
me  away  because  I  did  not  work  on  Sundays," 
to  which  Marsh  replied,  that  he  would  not 
have  anybody  to  work  for  him  who  would  not 
attend  to  his  cattle  on  Sundays.  A  verdict 
was  found  for  the  plaintiff,  on  which  judg- 
ment was  rendered. 

Mr.  A.  0.  Paige,  for  plaintiff  in  error,  relied 
onl3Johns.,53,94,390;4Cow.,564;8Cow.,63. 

Mr.  J.  C.  Wright,  for  defendant.  The  con- 
tract of  hiring  must  be  considered  as  rescinded 
by  the  conduct  of  the  defendant  below.  15 
Johns. ,  224.  The  rough  and  abusive  language 
of  the  defendant  justified  the  plaintiff  in  quit- 
ting the  service  of  his  employer.  In  the  cases 
cited  on  the  other  side,  there  was  a  voluntary 
or  willful  abandonment  of  the  contract. 

By  the  Court,  SAVAGE,  Ch.  J.  The  plaintiff 
below  violated  his  contract.  The  half  month's 
service  was  a  condition  precedent  to  be  per- 
formed before  payment  for  the  services  could 
be  demanded.  The  defendant,  in  point  of  fact, 
did  not  turn  the  plaintiff  away,  though  his  lan- 
guage was  extremely  improper.  Perhaps  the 
master  would  be  justifiable  in  turning  away  a 
servant  without  compensation,  who  refused  to 
obey  his  lawful  and  reasonable  commands.  I 
think  he  would ;  but  that  point  is  not  necessary 
to  decide.  The  plaintiff  went  away  without 
cause,  and  was  not  entitled  to  recover. 

Judgment  reversed. 

Cited  in-8  Barb.,  427. 


516*]  *MILLER  v.  VAN  ANKEK 

Submission  of  Cause  in  C.  P.  to  Arbitration — 
Effect  of— Appeal—  Supersedeas. 

A  submission  of  a  cause  of  arbitration,  depend- 
ing in  the  C.  P.  on  appeal,  thoug-h  a  discontinuance 
of  the  appeal,  leaves  the  judgment  appealed  from 
in  full  force.  The  statute  declaring:  an  appeal  a 
supersedeas  contemplates  a  case  where  the  appeal  is 
prosecuted  with  effect,  and  not  where  it  is  aban- 
doned. 

Citations— Act,  April  12, 1824,  sec.  36. 

ERROR  from  the  Cayuga  C.  P.  Van  Anken 
sued  Miller  in  a  justice's  court,  and  de- 
clared on  a  judgment  obtained  by  him  against 
Miller,  before  a  justice  of  the  peace,  for  $35 
damages  and  costs.  Miller  pleaded  the  general 
issue,  and  gave  notice  that  on  the  trial  of  the 
cause,  he  would  prove  that  he  appealed  from 
that  judgment  to  the  Cayuga  C.  P. ;  that  whilst 
the  cause  was  depending  in  the  C.P.  the  parties 
submitted  the  same  to  arbitration,  and  entered 
into  bonds  accordingly ;  that  the  arbitrators 
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heard  the  proofs  and  allegations  of  the  parties 
and  took  the  same  under  advisement  but  made 
no  award.  The  cause  was  tried  before  the  jus- 
tice, who  rendered  judgment  for  the  plaintiff. 
The  defendant  appealed. 

On  the  trial  in  the  C.  P.,  the  judgment  de- 
clared on  was  proved  ;  the  appeal  from  that 
judgment  was  shown;  the  arbitration  bond  set 
forth  in  the  defendant's  notice  was  produced, 
bearing  date  Sep.  14,  1826,  containing  a  clause 
that  the  award  should  be  made  within  ten 
days  after  the  final  hearing  of  the  clause,  and 
that  the  appeal  to  the  Court  of  C.  P.  should 
be,  and  was  thereby  declared  to  be  discontined. 
It  was  then  admitted  that  the  cause  was  brought 
to  a  hearing  before  the  arbitrators,  who  re- 
tired to  make  up  their  award;  but  not  being 
able  to  agree  upon  the  same,  they  reported  the 
fact  to  the  parties,  refused  to  have  any  further 
charge  of  the  matter,  and  separated.  The  C.  P. 
decided  that  the  plaintiff  was  entitled  to  recover 
and  so  charged  the  jury.  The  defendant  ex- 
cepted.  The  jury  found  for  the  plaintiff  ;  on 
which  verdict  judgment  was  entered. 

Mr.  I.  Hussey,  for  plaintiff  in  error.  The  ap- 
peal from  the  judgment  declared  on  was  a  su- 
persedeas to  any  further  proceedings  on  it.  Stat. 
vol.  6,  ch.  295,  sec.  36.  The  arbitrators,  having- 
failed  to  make  an  award,  the  cause  remained 
in  the  Court  of  C.  P.  The  clause  in  the  bond 
*declaring  the  appeal  discontinued  con-  [*5 1 7 
templated  that  an  award  would  be  made;  and 
not  being  made  the  appeal  ought  not  to  be  con- 
sidered as  discontinued,  as  the  effect  of  a  dis- 
continuance would  be  to  deprive  the  defend- 
ant of  a  defense  to  the  original  cause  of  action, 
he  not  having  the  right  to  make  such  defense 
in  an  action  on  the  judgment.  14  Johns. ,  479. 
If  the  clause  in  the  bond  operated  as  a  discon- 
tinuance of  the  appeal,  it  also  discontinued  the 
whole  proceeding,  and  the  plaintiff  must  re- 
sort to  his  original  cause  of  action. 

Mr.  F.  O.  Jewett,  for  defendant.  The  appeal 
was  discontinued  by  the  submission  to  arbitra- 
tion. 6  Cow.,  399;"  18  Johns.,  22;  17  Johns., 
461.  The  appeal  being  discontinued,  and  the 
arbitration  at  an  end,  the  judgment  declared  on 
remained  in  full  force,  and  the  plaintiff  could 
not  recover  on  his  original  cause  of  action.  5- 
Cow..  660-668. 

By  the  Court,  SUTHERLAND,  J.  This  is  an  ac- 
tion of  debt  upon  a  judgment  before  a  justice 
of  the  peace.  The  defendant  in  error,  Van  An- 
ken was  plaintiff  before  the  justice,  and  Miller, 
the  plaintiff  in  error,  appealed  to  the  C.  P. 
Van  Anken  again  recovered  there,  and  Miller 
now  brings  the  writ  of  error.  The  whole  case  re- 
solves itself  into  this:  Whether,  when  a  cause  is- 
carried  by  appeal  into  a  Court  of  C.  P. ,  and  the 
parties  there  agree  to  submit  it  to  arbitrators  and 
expressly  provide  in  the  bond  of  submission, 
"that  the  appeal  to  the  Court  of  Common  Pleas 
shall  be  and  is  thereby  discontinued,"  and  the 
arbitrators,  after  hearing  the  proofs  and  alle- 
gations of  the  parties,  are  unable  to  agree,  and 
make  no  award  in  the  premises,  the  original 
judgment  obtained  before  the  justice  remains  in 
force  so  that  an  action  of  debt  can  be  brought 
upon  it.  The  Court  of  C.  P.  held  that  it  did; 
in  which  I  think  they  were  correct.  The  ap- 
peal having  been  discontinued  by  the  express 
agreement  of  the  parties,  and  the  arbitration 
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being  at  an  end,  the  judgment  before  the  jus- 
tice remained  in  full  force.  No  suit  could  be 
sustained  upon  the  original  cause  of  action. 
The  86th  section  of  the  Act  of  Apr.  12,  1824, 
does  not  apply  to  a  case  like  this.  It  declares 
that  an  appeal,  when  duly  made,  shall  be  a 
5 1 8*]  **uper8edeag  to  any  further  proceedings 
on  the  judgment  before  a  justice.  It  contem- 
plates a  case  where  the  appeal  is  prosecuted 
with  effect ;  not  where  the  parties  expressly 
abandon  it. 

Judgment  affirmed. 

Distinguished-6  Hill,  612 ;  11  How.  Pr.,  358. 
Cited  in-4  Hun,  120 ;  6  T.  &  C.,  363. 


PEVEY  e.  SLEIGHT  ET  AL. 

Action  on  Joint  Appeal  Bond — No  Recovery  Be- 
yond Penalty — Pleading  and  Practice. 

In  an  action  on  an  appeal  bond  which  is  joint  and 
not  joint  and  several,  where  the  penalty  is  only  $10, 
and  the  recovery  in  the  C.  P.  896,  the  plaintiff  in  an 
action  on  the  bond  against  the  principal  and  surety, 
cannot  recover  a  greater  sum  than  the  penalty.  The 
claim  of  a  greater  sum  in  the  declaration  than  the 
penalty,  is  not  cause  of  demurrer. 

Where  an  appeal  bond  contains  the  clause  that 
the  appellant  will  surrender  his  body  in  execution 
of  the  judgment,  the  appellee  is  bound  to  issue  an 
execution  to  enable  the  appellant  to  surrender,  and 
In  an  action  on  the  bond,  must  aver  that  such  exe- 
cution had  issued,  and  that  the  defendant  had  not 
surrendered  himself  thereon ;  but  where  the  bond 
does  not  contain  such  clause,  it  is  not  necessary  to 
issue  an  execution,  and  of  course  the  averment  in 
the  declaration  may  be  omitted. 

The  plaintiff  is  not  affected  by  a  defect  in  the  ap- 
peal bond,  if  he  can  frame  a  good  declaration  upon 
that  he  has  received  from  the  defendant. 

ERROR  from  the  Dutchess  C.  P.  Pevey 
brought  an  action  of  covenant  in  the  C.  P. 
on  a  joint  bond,  in  the  penal  sum  of  $10,  exe- 
cuted by  Margaret  Sleight  and  J.  P.  Wallace, 
which  recited  that  a  judgment  had  been  ren- 
dered before  a  justice  in  favor  of  Pevey  against 
Margaret  Sleight,  for  $4.27-J-,  defendant's  costs 
of  suit,  from  which  judgment  she  had  appealed 
to  the  Dutchess  C.  P. ;  and  was  conditioned, 
that  if  the  said  M.  S.  should  prosecute  the  ap- 
peal with  due  diligence,  and  should  pay  to 
Pevey  the  judgment  to  be  rendered  on  such  ap- 
peal, if  any  judgment  should  be  rendered  in 
the  said  court  against  the  said  M.  S.,  with  in- 
terest thereon,  and  the  costs  of  such  appeal, 
then  the  obligation  to  be  void.  The  plaintiff 
averred  that  the  appeal  was  prosecuted  in  the 
C.  P.,  and  that  he  recovered  judgment  for 
$96.16,  the  costs  of  the  appeal,  which  remain 
unpaid,  forwhich  he  brought  his  action.  The 
defendants  demurred,  and  the  C.  P.  gave  judg- 
ment in  their  favor. 

Mr.  J.  L.  Wendell,  for  plaintiff  in  error.  The 
plaintiff  was  at  all  events  entitled  to  recover 
the  amount  of  the  penalty  against  the  surety, 
and  the  whole  amount  of  the  judgment  against 
the  principal.  3  Cow.,  158;  6  Cow.,  64. 

Mr.  S.  A.  Foot,  for  defendants.  Only  the 
penalty,  which  is  $10,was  recoverable,  and  yet 
519*]  the  plaintiff  claimed  upwards  *of  $90; 
the  declaration  was,  therefore,  the  subject  of 
demurrer.  It  is  bad,  also,  in  omitting  to  state 
that  an  execution  had  been  sued  out  on  the 
judgment  against  the  appellant,  which  an  ap- 
pellee is  expressly  required  to  do;  and  until  an 
execution  is  issued  and  returned  unsatisfied  the 
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appellee  had  no  right  to  commence  a  suit  on 
the  bond.  Stat.,  6th  vol.,  ch.  296,  sec.  39. 

Mr.  Wendell,  in  reply.  The  plaintiff  was  not 
bound  to  aver  a  compliance  with  the  require- 
ments of  the  statute.  If  such  a  defense  existed, 
the  defendants  should  have  shown  it  by  plea. 
4  Johns.,  306.  In  a  suit  on  recognizance  of 
bail,  it  is  never  averred  that  a  ca.  sa.  had  is- 
sued against  the  principal,  and  yet  the  language 
of  the  statute  is  equally  positive,  that  no  suit 
shall  be  commenced  until,  &c.  1  R.  L.,  324;  5 
Johns.,  514. 

By  the  Court,  SAVAGE,  Ch.  J.  It  is  contended, 
on  behalf  of  the  plaintiff  in  error,  who  was  also 
plaintiff  in  the  court  below,  that,  at  all  events, 
he  is  entitled  to  judgment  against  the  party  in 
the  appeal  suit,  for  the  whole  amount  of  the  re- 
covery in  the  appeal  cause,  though  the  surety 
is  only  responsible  for  the  penalty  of  the  bond. 
Had  the  bond  been  several,  as  well  as  joint,  a 
separate  action  in  covenant  might,  probably, 
have  been  sustained  against  the  party,  for  the 
whole  recovery.  But  this  is  a  joint  action 
against  the  defendants  upon  a  joint  contract, 
upon  which  one  of  the  joint  contractors  is  not 
responsible  beyond  the  penalty,  which  is  $10. 
The  whole,  therefore,  which  the  plaintiff  can 
recover  in  this  suit,  is  $10.  The  amount  claimed 
by  the  declaration  is  much  greater;  but  that  is 
no  ground  of  demurrer  to  the  declaration.  The 
amount  to  be  recovered,  is  a  question  upon  the 
assessment  of  damages  before  a  jury.  If,  there- 
fore, judgment  was  given  for  the  defendants 
on  the  demurrer  on  this  ground,  the  court,  I 
apprehend,  erred. 

Another  objection  was  taken  to  the  declara- 
tion,to  wit:  that  it  did  not  contain  an  averment 
that  an  execution  had  been  issued  on  the  judg- 
ment in  the  appeal  cause.  It  is  true  that  the 
declaration  contains  no  such  averment;  and  it 
is  also  *true  that  the  bond  contains  no  [*52O 
clause  in  the  condition,  from  which  such  an 
averment  is  required.  The  clause,  that  the  ap- 
pellant would  surrender  her  body  in  execution 
of  the  judgment,  is  not  contained  in  the  condi- 
tion, and  was  omitted,  probably,  because  the 
appellant  was  a  female,  and  not  liable  to  be  im- 
prisoned upon  the  judgment.  It  would  cer- 
tainly have  been  useless  lor  the  obligors  to  cove- 
nant that  the  appellant  should  surrender  her- 
self in  execution,  when,  by  the  statute  under 
which  those  proceedings  were  had,  it  is  ex- 
pressly enacted  that  no  female  shall  be  im- 
prisoned upon  any  execution  to  be  issued  in 
pursuance  of  the  provisions  of  the  said  Act. 
The  plaintiff  should  not  be  responsible  for  any 
defect  in  the  appeal  bond,  if  there  was  one.  All 
that  can  reasonably  be  required  of  him  is,  to 
frame  a  good  declaration  upon  such  an  instru- 
ment as  the  defendant  has  given  him.  If  .there- 
fore, the  defendant  obligates  himself  to  pay  the 
money  at  all  events,  when  he  might  have  been 
excused  from  such  payment  by  surrendering 
himself  in  execution,  the  plaintiff  is  not  bound 
to  issue  an  execution,  to  enable  the  appellant 
to  surrender;  though,  on  a  bond  differently 
drawn,  he  would  be  obliged  to  do  so;  and  in 
such  case,  he  would  be  obliged  to  aver  in  his 
declaration,  in  a  suit  on  such  bond,  that  such 
execution  had  been  issued,  and  that  the  appel- 
lant had  not  surrendered  himself  in  execution 
thereon. 
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I  am  of  opinion,  therefore,  that  the  declara- 
tion is  good  in  substance  and  form,  as  applica- 
ble to  this  case.  The  plaintiff,  indeed,  can  re- 
cover but  $10,  and  must  pay  costs  to  the  de- 
fendants ;  but  that  is  not  an  objection  to  be 
taken  on  demurrer.  The  court  below,  there- 
fore, erred,  and  their  judgment  must  be  re- 
versed. 

Judgment  reversed. 


521*]    *KELLOQG  v.  HICKOK. 

Usury — Compound  Interest. 

A  note  given  on  the  settlement  of  an  account,  in 
•which  compound  interest  is  charged.is  not  usurious. 

Citations— 1  Johns.  Ch.,  14 ;  4  T.B.,  613:  2  H.  Bl.,  144. 

THIS  was  an  action  of  assumpsit  on  four 
promissory  notes,  tried  at  the  Onondaga 
Circuit,  in  Sep.,  1827,  before  the  Hon.  Enos 
T.  Throop,  one  of  the  circuit  judges. 

On  the  trial  of  the  cause,  the  making  of  the 
notes  was  proved.  The  defendant  then  pro- 
duced an  account  current  stated  by  the  plaint- 
iff, showing  a  balance  of  $2,643.85,  with  a  re- 
ceipt thereto  attached,  for  the  notes  declared 
on,  of  the  same  date  with  the  notes;  which  ac- 
count was  made  up  as  follows:  Nov.  22,  1819, 
the  defendant  was  charged  with  a  bill  of  goods 
amounting  to  $2,211.49,  and  after  charging  in- 
terest and  deducting  some  items  of  credit,  a 
balance  was  struck  Feb.  5,  1821,  of  $2,219.31; 
the  interest  of  which  sum  was  then  charged  up 
to  Feb.  5,  1822,  and  added  to  the  principal, 
making  $2,374.64  ;  on  which  last  sum,  com- 
posed of  principal  and  interest,  interest  was 
charged  for  1  year,  7  months  and  13  days,  up 
to  Sep.  18,  1823,  the  date  of  the  notes,  and 
added  to  the  last  sum,  making  together,  $2,- 
643.85;  for  the  payment  of  which,  the  defend- 
ant gave  the  notes  declared  on.  The  counsel 
for  the  defendant  insisted  that  the  evidence 
thus  produced  showed  the  notes  to  be  usurious; 
and  so  ruled  the  judge,  who,  for  that  cause, 
nonsuited  the  plaintiff. 

A  motion  was  made  to  set  aside  the  nonsuit. 

Mr.  J.  W.  Brewster,  for  plaintiff. 

Mr.  8.  Forman,  for  defendant. 

By  the  Court,  SUTHERLAND,  J.  The  simple 
question  is,  whether  notes  given  for  the  bal- 
ance of  an  account,  on  which  accounl  interest 
has  been  cast  annually,  and  added  to  the  prin- 
cipal, are  usurious. 

Compound  interest  has  nothing  to  do  with 
the  question  of  usury.  It  is  illegal  upon  a 
different  principle.  Interest  annually  com- 
pounded, and  added  to  the  principal,  does  not 
522*]  give  *the  creditor  more  than  seven  per 
cent,  per  annum  for  his  money  ;  and  unless  a 
rate  of  interest  greater  than  that  be  taken,  there 
is  no  usury. 

In  Ord,  Usury,  36,  it  is  said,  that  it  is  not 
illegal  to  stipulate  for  compound  interest,  or 
that  interest,  as  it  becomes  due,  shall  be  con- 
verted into  principal, and  carry  interest,  though 
by  the  civil  law  this  was  not  allowed ;  and  Chan- 
cellor Kent,  in  Connecticut  v.  Jackson,  1  Johns. 
Ch.,  14,  though  he  says  that  such  an  agree 
ment  would  not  be  enforced,  admits  that  it 
would  not  amount  to  usury,  so  as  to  render 
the  contract  connected  with  it  illegal  and  void 
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at  law.  This  position  is  clearly  established  by 
the  case  of  Le  Grange  v.  Hamilton,  4  T.  R., 
613;  2  H.  Bl.,  144.  Interest  is  justly  and  equi- 
tably due  at  the  end  of  each  year,  if  payable 
annually;  and  if  the  debtor,  instead  of  paying 
it,  gives  his  note  or  bond  for  it,  there  is  no  legal 
objection  to  enforcing  its  payment.  If  the  in- 
terest is  carried  into  an  account  current,  and 
the  debtor  gives  his  note  for  the  balance  of  the 
account,  it  stands  in  principle  upon  the  same 
footing. 
New  trial  granted  ;  costs  to  abide  the  event. 

Cited  in-3  Sandf .  Ch.,  60 ;  55  N.  Y.,  623 ;  67  N.  Y., 
170 ;  6  Hun,  617 ;  1  Barb.,  632 ;  3  Barb.,  225 ;  41  Barb., 
24 ;  10  How.  Pr.,  284 :  17  How.  Pr.,  257  :  26  How.  Pr., 
239 ;  3  Leg.  Obs.,  97 ;  3  McLean,  476 ;  30  Wis.,  57. 


A.  LEONARD  v.  MASON. 

Negotiable  Paper— Bitt  of  Exchange. 

A  request  to  pay  the  amount  of  a  promissory  note; 
written  underneath  the  same,  is  operative  as  a  bill 
of  exchange,  and  the  drawee,  after  acceptance,  is 
liable  to  an  action. 

Citation— 6  Cow.,  108. 

ERROR  from  the  Onondaga  C.  P.  A.  Leon- 
ard sued  Mason  in  a  justice's  court,  on  an 
order  for  the  payment  of  money  accepted  by 
Mason.  The  plaintiff  held  a  promissory  note 
against  one  N.  Leonard  for  $34.48,  underneath 
which  was  written  an  order  or  bill  of  exchange, 
in  these  words  :  "  Levi  Mason,  Esq.,  please 
pay  the  above  note,  and  hold  it  against  me  in 
our  settlement.  N.Leonard."  The  justice  gave 
judgment  for  the  defendant,  and  the  plaintiff 
appealed  to  the  Onondaga  C.  P.  On  the  trial 
in  that  court,  the  note,  with  the  order  written 
thereunder,  was  produced,  and  a  presentment 
to,  and  a  parol  acceptance  and  promise  to  pay  by 
the  drawee  proved.  The  C.  P.  nonsuited  the 
plaintiff,  holding  the  promise  of  the  defendant 
to  be  within  the  Statute  of  Frauds. 

*Mr.  J.  R.  Lawrence,  for  plaintiff  in  [*523 
error.  The  order  was  in  the  nature  of  a  bill  of 
exchange,  and  a  parol  acceptance  was  good. 
Cow.  Tr.,  84;  15  Johns.,  6;  4  Camp.,  393; 
Chit.,  Bills,  76;  2  Wheat.,  66;  Str.,  1000;  3Burr., 
1886.  After  acceptance,  the  order  was  a  chose 
in  action,  on  which  an  assignee  might  have 
maintained  a  suit,  on  showing  a  promise  to 
pay.  1  Cow.,'  13;  6  Cow.,  151. 

Mr.  B.  Davis  Noxon.  This  was  a  promise  to 
pay  the  debt  of  another  and,  therefore,  within 
the  Statute  of  Frauds,  as  there  was  no  consid- 
eration shown  for  the  promise.  3  Johns.,  210  ; 
4  Johns.,  422.  The  order  cannot  be  consid- 
ered a  bill  of  exchange.  6  Cow. ,  108. 

Mr.  Oridley,  in  reply.  This  case  is  clearly 
distinguishable  from  that  in  6  Cow.  The  bill 
here  is  not  payable  on  a  contingency.  There 
was  na  difficulty  in  the  taking  up  the  note. 
The  bill  and  note  were  on  the  same  paper. 

By  the  Court,  SAVAGE,  Ch.  J.  The  only  ques- 
tion is,  whether  the  order  which  the  defendant 
accepted  is  a  good  bill  of  exchange  ;  if  so,  a 
parol  acceptance  is  good.  It  is  supposed  that 
this  case  depends  on  the  same  principles  as  the 
case  of  Cook  v.  Satterlee,  6  Cow.,  108.  The 
rule  there  recognized  is,  that  a  bill  of  exchange 
mnst  be  for  the  payment  of  money,  and  noth- 
ing else.  In  that  case,  the  drawees  were  re- 
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quired  to  pay  a  certain  sum  of  money,  and 
take  up  a  note  given  by  the  drawer  to  a  third 
person.  Here  it  is  to  pay  a  note,  which  is  re- 
ferred to  merely  to  ascertain  the  amount ;  and 
the  retaining  the  note  as  a  voucher,  is  no  more 
the  performance  of  another  act  beside  the  pay- 
ment of  the  money,  than  the  retaining  the 
order  itself  for  the  same  purpose. 

The  court  erred.  The  judgment  must  be  re- 
versed, and  a  venire  de  novo  is  awarded  to  On- 
ondaga  C.  P. 

Cited  in-6  Wend.,  646;  9  Wend.,  123;  4  Hill,  182; 
52  N.  Y..  425 ;  61  N.  Y.,  257  ;  2  E.  D.  8.,  125. 


524*] 


*HENRY  VAN  TINE 

v. 
CRANE  AND  PLATT. 


Parties — Non-Joinder  of  Makers  of  Note — Part- 
nership. 

On  a  Joint  and  several  promissory  note,  made  by 
one  of  the  members  of  a  firm  in  the  partnership 
name,  and  by  another  person  in  his  individual  char- 
acter, a  suit  may  be  maintained  against  the  mem- 
bers of  the  firm  without  joining  the  other  maker, 
they,  for  this  purpose,  being  considered  as  but  one 
person,  and  the  non-joinder  of  the  other  maker  can- 
not be  plead  in  abatement. 

Citations— 18  Johns.,  459 ;  1  Chit.  PI.,  457. 

"HEMURRER  to  rejoinder.  The  plaintiff  de- 
jJ  clared,  as  the  indorsee  of  a  promissory 
note,  made  by  one  of  the  defendants,  in  their 
partnership  name  of  Crane  &  Platt  (they  being 
partners  in  trade  under  that  name  and  style), 
and  by  one  Robert  F.  Van  Tine,  payable  to 
Mary  B.  Van  Tine,  who,  at  the  time  of  the  mak- 
ing of  the  note,  was  the  wife  of  the  said  Rob- 
ert F.  Van  Tine,  for  the  sum  of  $600.  The 
note  was  joint  and  several.  The  suit  was  com- 
menced against  Crane  &  Platt  alone,  who 
plead  in  abatement  the  non-joinder  of  the  other 
maker.  The  plaintiff  replied  precludi  non,  be- 
cause the  note  was  made  by  the  defendants 
for  the  use  and  benefit  of  Robert  F.  Van  Tine 
and  Mary,  his  wife,  although  the  said  Robert 
F  Van  Tine  signed  his  name  as  a  maker.  The 
defendants  rejoined, reiterating  the  plea.  Plaint- 
iff demurred  to  the  rejoinder. 

Mr.  O.  C.  Bronson,  for  plaintiff.  A  note  to 
a.  feme  covert  is  a  note  to  the  husband.  Chit., 
Bills,  25,  26,  34,  438,  460.  The  subscription 
by  the  payee,  as  a  drawer  of  the  note,  is  a  void 
act.  1  East,  432  ;  3  Esp.,  266.  Crane  &  Platt,  as 
partners,  were  but  as  one  person  in  this  trans- 
action ;  and  the  note  being  joint  and  several, 
the  action  might  be  brought  against  one  maker 
without  joining  the  other.  So,  allowing  that 
the  drawers  of  a  joint  and  several  note  must 
be  sued  either  jointly  or  severally,  that  rule 
has  not  been  violated.  The  partners  could  not 
be  sued  separately.  18  Johns.,  459. 

The  plea  is  bad,  because  it  does  not  allege 
any  new  matter.  It  sets  up  nothing  but  what 
was  admitted  by  the  declaration.  On  demurrer 
to  a  plea  in  abatement,  the  defendant  cannot 
say  the  declaration  is  bad.  1  Chit.,  PL,  647,  457. 

Mr.  D.  Kellogg,  for  defendants.  If  a  note, 
payable  to  a  feme  covert,  can  be  considered  a 
note  to  the  husband,  then  this  is  a  note  pay- 
able to  one  of  the  drawers,  and  an  action  might 
525*]  *have  been  sustained  by  the  indorsee 
against  all  the  makers.  5  Cow.,  688.  The 
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drawers  were  quasi  partners,  and  the  plaintiff 
was  bound  to  have  sued  them  either  jointly  or 
separately,  and  had  no  right  to  select  two  of 
the  drawers,  and  bring  his  suit  against  them. 
The  plea  was  good  and  did  aver  new  mat- 
ter, viz. :  the  delivery  of  the  note  by  Van  Tine. 
The  defendants  could  not  demur,  that  fact 
having  been  omitted  in  the  declaration  and, 
therefore,  were  driven  to  their  plea  in  abate- 
ment. The  rule  that  on  a  plea  in  abatement  a 
defect  in  a  declaration  cannot  be  taken  advan- 
tage of,  does  not  apply  to  a  replication ;  nor 
where  the  defense  might  be  either  by  a  plea  in 
bar  or  abatement,  in  which  case  also  the  defect 
may  be  taken  advantage  of  by  plea  in  abate- 
ment, and  the  party  is  not  bound  to  demur  to 
the  declaration.  Lutw.,  1604;  Moor,  30;  Carth., 
363;  5  Mod.,  136;  Bac.  Abr.,  tit.  Abatement,  M. 

By  the  Court,  SUTHERLAND,  J.  The  note 
having  been  signed  by  one  of  the  partners  in 
the  partnership  name,  was  the  note  of  the  firm 
and  not  of  the  individuals  composing  it,  so  far 
as  the  remedy  to  enforce  payment  was  con- 
cerned. Partners  cannot  be  individually  sued 
for  a  partnership  debt.  Each  partner  is  bound 
for  the  whole  until  the  debt  is  paid;  but  pay- 
ment can  be  enforced  only  by  a  joint  action 
against  all .  Their  responsibilities  are  joint  only, 
and  not  joint  and  several,  so  as  to  subject  each 
to  a  separate  action.  This  question  was  very 
ably  and  elaborately  discussed,  and  fully  set- 
tled in  Robertson  v.  Smith,  18  Johns. ,  459. 

The  firm  of  Crane  &  Platt,  therefore,  must 
be  considered  as  one  of  the  makers  of  this 
note,  and  Robert  F.  Van  Tine  the  other  ;  and 
the  note  being  joint  and  several,  the  plaintiff 
had  a  right  to  bring  a  separate  action  against 
either  maker.  The  non-joinder  of  the  other 
cannot  be  pleaded  in  abatement. 

The  plea,  therefore,  is  bad — which  entitles 
the  plaintiff  to  judgment,  without  considering 
the  replication  and  rejoinder.  The  judgment 
in  this  case  must  be  quod  respondeat  ouster.  1 
Chit.  PI.,  457. 

Judgment  accordingly. 

Cited  in— 3  Hun,  706 ;  35  Barb.,  57 ;  66  Barb.,  77 ;  6 
T.  &  C.,  199 ;  3  Abb.  Pr.,  355 ;  2  McLean,  140. 


*ALCOTT  *.  BARBER.       [*526 

Action  by  Unlicensed  Physician. 

An  unlicensed  practitioner  in  physic,  is  not  en- 
titled to  recover  a  demand  claimed  by  him  for 
medicine  furnished,  in  which  evidently  is  included 
compensation  for  his  services  as  a  physician. 

Citation— 14  Johns.,  369. 

TERROR  from  the  Monroe  C.  P.  Barber  sued 
J-J  Alcott  in  a  justice's  court,  and  declared 
in  writing,  in  these  words  :  ' '  Declaration  for 
botanical  medicine  for  daughter,  at  three  dif- 
ferent times  in  the  year  1824,  amounting  to 
$18."  The  defendant  pleaded  the  general  is- 
sue, and  specially  :  1.  That  the  plaintiff  was 
not  a  licensed  physician.  2.  That  the  plaint- 
iff did  not  use,  for  the  benefit  of  the  defendant, 
any  roots,  &c.,  the  growth  or  produce  of  the 
U.  S.  8.  That  the  plaintiff's  services  and  med- 
icines were  useless — to  which  the  plaintiff  re- 
plied, that  the  pleas  are  incorrect.  The  justice 
gave  judgment  for  the  plaintiff  for  $18,  and 
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the  defendant  appealed  to  the  Monroe  C.  P. 
On  the  trial  in  that  court,  it  appeared  that  a 
daughter  of  the  defendant  was  ill  of  a  com- 
plaint which  had  baffled  the  skill  of  her  at- 
tending physician  ;  that  the  plaintiff  was  sent 
to  come  from  Auburn,  where  he  resided  to 
Rochester,  a  distance  of  70  miles  ;  that  he  vis- 
ited the  patient  three  times — in  the  summer, 
in  the  fall,  and  at  an  intermediate  time  ;  that 
he  left,  to  be  used  by  the  patient,  two  phials 
of  medicine,  and  a  box  of  ointment  ;  that  the 
patient  was  recovered,  or  nearly  so,  by  the  use 
of  the  medicine.  What  the  medicine  was,  the 
witness  did  not  know.  "Being  asked  what 
the  value  was,  she  said,  at  first,  she  did  not 
know;  that  the  patient  was  cured.  She  was 
then  asked,  if  she  thought  the  charge  of  $16 
or  $18  high  ;  she  said  she  thought  it  very  low, 
that  it  cured  the  patient."  The  defendant 
proved  that  the  plaintiff  went  about  the  coun- 
try, administering  medicines  and  prescribing 
for  diseases,  and  was  not  a  licensed  physician. 
The  court  charged  the  jury  that,  notwith- 
standing they  might  be  of  opinion  that  the 
plaintiff  attended  and  administered  the  medi- 
cine to  the  daughter  of  the  defendant  as  an  un- 
licensed physician  or  quack  doctor,  yet  that 
still  he  would  be  entitled  to  recover  the  value 
of  the  medicine  ;  but  the  jury  would  be  care- 
ful, in  estimating  such  value,  not  to  allow  the 
plaintiff  anything  for  advice  or  attendance,  or 
527*]  *personal  services,  as  a  physician  ;  to 
which  charge  the  defendant  excepted.  The 
jury  gave  a  verdict  for  $15.66,  and  $18.30 
costs,  for  which  the  plaintiff  took  judgment. 
The  cause  was  submitted  on  written  arguments. 

Mr.  8.  L.  Sclden,  for  plaintiff  in  error,  re- 
lied, for  the  reversal  of  the  judgment,  on  14 
Johns.,  369,  and  1  Johns.,  513. 

Mr.  D.  D.  Barnard,  for  defendant.  The 
action  was  for  the  sale  and  delivery  of  person- 
al chattels.  It  was  not  brought  for  the  collec- 
tion of  a  debt  incurred  by  the  practice  of  phy- 
sic or  surgery  and,  therefore,  not  within  the 
prohibition  of  the  Statute,  2  R.  L.,  222,  sec. 
12.  The  plaintiff  showed  the  delivery  of  the 
articles,  a  witness  valued  them  at  $16  or  18, 
and  the  jury  found  a  verdict  for  $15.66,  under 
a  charge  from  the  court,  in  estimating  the 
value,  not  to  allow  anything.for  advice,  or  at- 
tendance, or  personal  services,  as  a  physician. 

The  real  question  is  can  there  be  a  recovery 
for  medicines  sold  except  by  a  licensed  prac- 
titioner of  physic  and  surgery  ?  If  not,  an 
apothecary  cannot  recover  for  medicines  sold 
by  him,  unless  he  is  a  licensed  physician.  The 
fact  of  the  plaintiff's  going  about  the  country 
prescribing  for  diseases,  did  not  deprive  him 
of  the  right  to  recover  for  the  drugs  he  sold, 
nor  did  it  subject  him  to  the  penalty  given 
by  the  20th  section,  whilst  he  did  not  receive 
any  fee  or  reward  for  practicing  without  a  li- 
cense. The  practitioner  of  physic  prescribes 
for  diseases  ;  the  apothecary  furnishes  the 
medicine.  The  object  of  the  statute  was  to  pro- 
hibit the  practice  of  physic  to  unlicensed  prac- 
tioners  ;  that  is,  the  prescribing  for  diseases, 
by  prohibiting  the  collection  of  a  debt  thus  in- 
curred, and  further  subjecting  the  practition- 
er to  a  penalty  if  he  took  such  fee  or  reward. 
The  plaintiff  here  claimed  nothing  for  pre- 
scribing; he  only  asked  payment  for  the  medi- 
cines furnished. 
WEND.  1. 


Mr.  Selden,  in  reply.  The  plaintiff  acted  as 
a  physician.  He  came  a  distance  of  70  miles, 
and  prescribed  for  the  patient.  He  did  not 
furnish  the  medicines  as  an  apothecary. 

*By  the  Court,  SAVAGE,  Ch.  J.  This  [*528 
case  seems  to  be  an  attempt  to  evade  the  stat- 
ute, which  prohibits  a  recovery  by  a  medical 
practitioner  who  is  not  regularly  licensed.  The 
counsel  for  the  defendant  in  error  takes  a  dis- 
tinction between  the  practitioner  of  physic 
and  the  apothecary,  which,  undoubtedly,  is 
correct,  but  seems  to  me  not  applicable  to  this 
case.  The  defendant  in  error  traveled  three 
times  from  Auburn  to  Rochester,  to  visit  the 
plaintiff's  daughter.  He  was  sent  for  after 
other  physicians  could  do  no  more.  He  came 
and  prescribed  for  the  patient,  and  cured  her 
by  the  use  of  two  phials  of  medicine  and  a  box 
of  ointment.  What  the  medicines  were,  the 
witness  knew  not.  She  was  asked  the  value  not 
of  the  medicines  simply,  for  her  answers  show 
that  she  estimated  the  services  of  the  defend- 
ant in  error  as  worth  $16  or  $18,  because  the 
patient  was  cured.  The  medicines,  at  the 
apothecary's  shop,  would  probably  have  been 
worth  only  a  few  shillings;  but  here  the  witness 
and  the  jury  undoubtedly  estimated  the  serv- 
ices of  the  physician,  Where  the  same  per- 
son officiates  as  physician  and  apothecary,  he 
comes  within  the  decision  of  this  court,  14 
Johns. ,  369,  that  an  unlicensed  practitioner  is 
incapable  of  suing  for  services  rendered,  or 
medicines  furnished  as  a  physician.  As  the 
patient  was  cured,  it  is  to  be  regretted  that 
Barber  was  not  paid  ;  but  if  unlicensed  pre- 
tenders to  skill  in  diseases  can  recover,  as  in 
this  case,  the  statute  may  become  a  dead  let- 
ter: the  country  will  be  filled  with  mere  quacks, 
peddling  their  nostrums,  and  deceiving  and  de- 
stroying the  ignorant  and  credulous,  the  very 
mischief  which  the  statute  is  intended  to  pre- 
vent. I  do  not  say  that  the  defendant  in  error 
is  a  mere  pretender,  for  he  cured  his  patient, 
and  in  honor  and  honesty,  should  have  been 
paid  ;  but  it  is  our  duty  to  administer  the  law. 
I  am  of  opinion  that  the  court  erred,  and 
that  the  judgment  below  must  be  reversed. 

Judgment  reversed. 

Cited  in-2  Hall,  467. 
Reversed— 11  Wend.,  374. 
Explained— 2  Hall,  465. 


*LAVERTY  &  GANTLEY    [*529 
v. 

BURR  &  BALDWIN. 

Partnership  —  Indorsement,  in  Firm  Name,  of 
Note  as  Security  of  Debt  of  Third  Party  by 
One  Partner,  Does  not  Bind  Other  Partner 
—  Exceptions. 

A  promissory  note,  indorsed  by  one  of  the  mem- 
bers of  a  firm  in  the  partnership  name,  as  security 
for  the  the  debt  of  a  third  person,  with  the  knowl- 
edge of  the  creditor,  is  not  binding1  upon  the  other 
partner,  unless  he  was  previously  consulted,  or 
subsequently  assented  to  the  transaction. 

Citations-16  Johns.,  38  ;  19  Johns.,  157  ;  2  Cai., 
246  ;  2  Johns.,  300  ;  4  Johns.,  251. 


was  an  action  of  assumpsit  by  the 
JL  plaintiffs,  as  second  indorsers  against  the 
defendants  as  first  indorsers  of  a  promissory 
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note  made  by  W.  H.  Allen.  Allen  was  indebt- 
ed to  the  plaintiffs  for  merchandise,  for  which 
they  held  his  note.  On  its  becoming  due,  the 
plaintiffs;  by  their  agent,  P.  Hosmer,  agreed 
to  give  him  day  of  payment,  on  his  making  a 
new  note,  and  procuring  the  indorsement  of 
Smith  &  Jenkins,  a  mercantile  flrin  in  Hud- 
son. Allen  procured  the  indorsement  of  the 
firm  of  Burr  &  Baldwin,  the  defendants  in  this 
cause,  and  on  the  agent  of  plaintiffs  refusing 
to  accept  it,  he  subsequently  obtained  the  in- 
dorsement of  Smith  &  Jenkins.  The  partner- 
nership  name  of  the  defendants  was  indorsed 
by  Burr,  one  of  the  defendants,  in  the  ab- 
sence of  Baldwin;  that  both  indorsements  were 
made  to  secure  the  proper  debt  of  Allen,  was 
known  to  the  agent  of  the  plaintiffs.  It  ap- 
peared that  Allen  had  sold  what  remained  of 
his  store  of  goods,  to  the  defendants,  previous 
to  the  giving  of  the  note  in  question.  The  de- 
fendants pleaded  separately  the  general  issue, 
and  on  the  trial  of  the  cause,  Baldwin  alone 
made  a  defense.  A  verdict  was  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court. 
Mr.  E.  Williams,  for  plaintiffs.  The  defend- 
ants were  general  partners,  and  either  had  the 
right  to  bind  the  other,  in  an  ordinary  com- 
mercial transaction.  This  was  such  a  transac- 
tion. To  borrow  money  and  to  negotiate  bills 
and  notes,  is  part  of  the  business  of  a  commer- 
cial establishment,  and  to  borrow  and  lend 
notes  is  an  every  day  transaction;  and  in  the 
absence  of  all  fraud,  the  partnership,  in  such 
cases,  is  holden  for  the  act  of  either  partner. 
Had  the  partnership  name  been  pledged,  for 
the  individual  debt  of  one  of  the  partners,  and 
that  known  at  the  time  to  the  creditor,  it  is  con- 
ceded the  firm  would  not  have  been  bound.  On 
the  contrary,  the  plaintiffs  here,  knew  it  was 
not  for  the  individual  debt  of  one  of  the  part- 
ners; they  knew  that  the  defendants  had  pur- 
53O*]  chased  *the  very  goods,  the  original 
consideration  of  the  debt,  and  probably  were 
the  debtors  of  the  maker  of  the  note;  and  there 
is  no  pretense  for  saying  that  they  knew  that 
one  of  the  defendants  had  used  the  partnership 
name,  without  the  consent  or  authority  of  the 
other  partner.  There  are  limitations  upon  the 
general  powers  of  a  partner;  he  cannot  bind  the 
firm  by  an  obligation  under  seal,  nor  can  he 
pledge  the  partnership  name  to  pay  his  individ- 
ual debt;  nor  can  he,  in  the  name  of  the  firm, 
become  bound  as  surety  for  the  payment  of  the 
debt  of  a  third  person.  In  the  case  of  Foot  v. 
Sabin,  19  Johns.,  157,  the  partner  signed  the 
note  in  the  partnership  name,  as  the  surety  of 
a  third  person,  and  it  was  so  expressed  on  the 
face  of  the  instrument;  and  there  it  was  held, 
the  firm  was  not  bound.  Not  so  in  this  case; 
the  note  was  brought  to  the  agent  of  the  plaint- 
iffs, with  the  partnership  name  of  the  defend- 
ants indorsed,  not  as  sureties,  but  as  indorsers 
generally.  When  on  the  face  of  the  transac- 
tion, it  is  apparent  that  both  the  partners 
should  assent,  then  a  concurrence  must  be 
shown;  otherwise,  it  is  not  necessary.  None  of 
the  cases  go  the  length  of  avoiding  a  partner- 
ship security  given  under  circumstances  like 
the  present.  11  Johns.,  544;  4  Johns.,  251;  2 
Cai.,  246;  2  Johns.,  300.  If  the  partnership  is 
not  holden  in  this  case,  there  is  no  safety  in  ac- 
cepting negotiable  paper  with  the  name  of  a 
firm  upon  it,  without  first  ascertaining  the  cir- 
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cumstances  under  which  the  indorsement  is 
made,  or  that  it  is  with  the  assent  of  all  the 
members  of  the  firm.  It  cannot  be,  that  to  give 
validity  to  an  indorsement  by  a  firm,  every 
member  must  be  called  on  to  give  his  assent. 

Mr.  Bushnell,  for  defendant  Baldwin.  The 
note  was  indorsed  for  a  debt  due  from  the 
maker  to  the  payees.  They  accepted  an  in- 
dorsement in  a  partnership  name  for  such  debt, 
made  by  one  partner,  in  the  absence  of  the 
other,  and  they  were  bound  therefore  to  show, 
that  the  absent  partner  authorized  the  indorse- 
ment, or  subsequently  assented  to  it,  to  subject 
him  to  the  payment  of  the  note.  No  inference 
is  to  be  drawn  from  the  fact  that  the  defend- 
ants had  purchased  the  goods  in  the  store  of 
the  maker,  as  there  was  no  *proof  that  [*53 1 
they  remained  indebted  for  them.  The  right  of 
one  partner  to  use  the  name  of  the  firm  in  in- 
dorsements, does  not  result  from  the  powers 
of  a  general  partnership.  The  plaintiffs  here 
were  aware  that  one  of  the  partners  was  pledg- 
ing the  partnership  responsibility  as  security 
for  another  person,  in  a  matter  in  nowise  con- 
nected with  the  partnership  business.  The  in- 
dorsement was  a  fraud  on  the  other  partner- 
Foot  v.  Sabin,  19  Johns.,  158. 

By  tJie  Court,  SUTHERLAND,  J.  Hosmer,  the 
agent  of  the  plaintiffs,  took  the  note  in  ques- 
tion for  a  debt  due  from  Allen,  the  maker,  to 
them.  He  refused  to  take  Allen's  note  without 
security.  The  security  given  was  the  indorse- 
ment of  Burr  &  Baldwin,  the  defendants,  and 
of  Smith  &  Jenkins,  the  second  indorsers.  The 
plaintiffs,  therefore,  knew  when  they  took  the 
note,  that  the  indorsement  of  the  defendant  was 
made  by  one  of  the  partners,  in  the  name  of  the 
firm,  as  security  for  Allen,  and  not  for  a  debt 
due  from  the  firm.  The  partner  who  did  not 
sign  the  note,  is  not  bound  by  it  under  such 
circumstances,  unless  he  was  previously  con- 
sulted, and  assented  to  the  transaction;  and 
the  burden  of  proving  that  the  partner  who  did 
not  sign  the  note  consented  to  be  bound,  is 
thrown  on  the  creditor.  Dob  v.  Halsey,  16 
Johns.,  38,  and  Foot  v.  Sabin,  19  Johns.,  157. 
In  England,  the  assent  of  all  the  partners  is 
presumed,  and  the  burden  of  avoiding  the  se- 
curity is  thrown  on  the  firm,  and  they  are  re- 
quired to  prove  that  the  note  was  signed  by 
one  of  the  partners  on  his  individual  account, 
without  the  knowledge  and  against  the  con- 
sent of  the  others,  and  that  the  creditor  knew 
that  fact  when  he  took  the  paper  of  the  firm. 

Here  iheonus  probandiis  thrown  on  the  cred- 
itor. The  law  upon  this  subject  is  very  fully 
considered  and  clearly  established  in  the  cases 
referred  to,  and  also  in  Livingston  v.  Hastie,  2 
Cai.,  246;  Lansing  v.  Oaine,  2  Johns.,  200,  and 
Livingston  v.  Roosevelt,  4  Johns.,  251.  The  only 
distinction  between  this  case  and  that  of  Foot 
v.  Sabin,  19  Johns.,  is  this  :  in  that  case  the 
note  was  signed  by  one  of  the  partners  in  the 
name  of  the  firm  as  sureties ;  here  it  was  in- 
dorsed; and  it  was  urged  *upon  the  ar-  [*532 
gument  of  this  cause,  that  in  every  general 
partnership,  each  member  necessarily  posses- 
ess  the  power  of  signing  or  indorsing  negoti- 
able commercial  paper  in  the  customary  way 
of  business,  though  the  power  of  pledging  the 
firm  as  sureties  for  third  persons  may  not  ex- 
ist. The  form  of  the  transaction  cannot  be 
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material  except  by  way  of  evidence.  When 
paper  is  signed  by  one  partner  in  the  name  of 
the  firm  as  sureties  for  a  third,  it  carries  on  the 
face  of  it  evidence  that  it  was  not  given  for  a 
partnership  debt,  and  proof  of  that  fact  be- 
comes unnecessary.  But  when  it  is  signed  or 
indorsed  in  the  ordinary  manner,  such  proof 
must  be  given.  But  when  the  fact  is  estab- 
lished that  it  was  not  given  for  a  partnership 
debt,  and  that  the  person  to  whom  it  was 
passed  knew  it,  no  matter  what  the  form  of  the 
instrument  is,  it  does  not  bind  the  partners  who 
did  not  sign  or  assent  to  it.  In  this  case  the 
assent  of  Baldwin  is  not  shown,  and  he  is,  there- 
fore, entitled  to  judgment. 

Cited  in-7  Wend-,  159. 310,  328;  14  Wend..  145, 157 : 
14  N.  Y..  628 ;  16  N.  Y.,  135 ;  26  N.  Y.,  508 ;  4  Barb.,  588 ; 
9  Bos.,  445 ;  45  Super.,  101 ;  8  W.  Dig.,  70 ;  40  Mich.. 
307  ;  37  Cal.,  117 ;  28  Am.  Dec.,  520. 


WESTERLO  v.  EVERTSON. 

Partnership — Partners  Cannot  Sue  Each  Other 
for  Anything  Relating  to  Partnership  Concerns 
— Exception — Rule  Applied  to  Partnership  Be- 
tween Attorneys. 

The  rule  than  an  action  of  assumpsit  will  not  lie 
by  one  partner  against  another  for  moneys  paid  in 
the  partnership  concern,  unless  there  has  been  a  set- 
tlement of  accounts  a  balance  struck,  and  an  ex- 
press promise  to  pay,  applies  as  well  to  a  law  part- 
nership of  practicing  attorneys  as  to  other  part- 
nerships. 

Citations— 2  Cai.,  298 ;  12  Johns.,  402;  17  Johns., 
80 ;  14  Johns.,  322 ;  18  Johns.,  245 ;  2  T.  R.,  483,  n  ;  1 
Stark.,  63. 

ERROR  from  the  Albany  Mayor's  Court. 
Evertson  sued  Westerlo  in  the  Albany 
Mayor's  Court,  and  declared  in  assumpsit  on 
the  common  money  counts;  the  defendant 
pleaded  the  general  issue,  and  gave  notice  of 
set-off.  On  the  trial  of  the  cause,  the  plaintiff 
proved  that  he  had  paid  the  amount  of  a  judg- 
ment obtained  against  him  and  the  defendant 
in  favor  of  the  people  of  the  State,  amounting 
to  $290.47;  the  half  of  which  sum  he  claimed 
to  recover.  It  appeared  that  the  judgment  was 
for  clerk's  fees  in  this  court,  chargeable  to  the 
defendants  jointly  as  practicing  attorneys.  The 
defendant's  counsel  moved  for  a  nonsuit.  The 
recorder  decided  that  the  payment  made  by  the 
plaintiff  being  a  coercive  payment,  he  was  en- 
titled to  maintain  an  action  against  the  defend- 
ant for  a  moiety  of  the  money  paid;  that  the 
payment  was  not  a  partnership  transaction,  and 
denied  the  motion.  The  counsel  for  the  defend- 
ant then  offered  to  prove  that  the  plaintiff,  as 
the  partner  of  the  defendant  in  the  practice  of 
533*]  *the  law,  had  received  over  and  above 
his  proportion  of  the  proceeds  of  their  law- 
office,  a  sum  more  than  sufficient  to  counterbal- 
ance the  claim  set  up  by  the  plaintiff;  which 
evidence  was  rejected  by  the  court,  on  the 
ground  that  the  plaintiff  had  a  right  to  claim 
contribution  for  the  money  paid  by  him  on  the 
judgment, and  the  defendant  was  not  entitled  to 
set  off  unliquidated  partnership  accounts.  Un- 
der the  direction  of  the  court,  a  verdict  was  ren- 
dered for  the  plaintiff  for  $158,  on  which  judg- 
ment was  entered. 

Mr.  E.  Livingston,  for  plaintiff  in  error,  to 
show  that  an  action  of  assumpsit  would  not 
lie,  cited  1  Stark.  N.  P.,  78;  14  Johns.,  318;  2 
Cai.,  298;  12  Johns.,  401;  17  Johns.,  80;  9 
Johns.,  307;  9  Mass.,  304;  1  Burr.,  192;  18 
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Johns.,  245;  and  that  contribution  could  not 
be  claimed  by  the  plaintiff,  4  Johns.  Ch.,  334; 
2  Johns.  Ch.,  394. 

Mr.  J.  L.  Wendell,  for  defendant,  insisted 
that  the  connection  in  business  between  attor- 
neys was  not  such  a  partnership  as  necessarily 
obliged  the  parties  to  resort  to  an  action  of  ac- 
count or  bill  in  equity  to  enforce  against  each 
other  contribution  for  moneys  paid  in  the  joint 
concern.  That  if  they  were  embraced  by  the 
rule,  then,  in  every  case  of  joint  liability,  re- 
sort must  be  had  to  those  remedies ;  that  the 
rule  ought  not  to  be  extended  to  cases  other 
than  those  relating  to  trade  and  commerce ; 
and  he  cited  Cow.,  Part.,  101, 112  ;  2  Bl.,  947; 
2  T.  R.,  186 ;  1  East,  20 ;  and  the  opinion  of 
Spencer,  J.,  in  2  Cai.,  298. 

By  the  Court,  SAVAGE,  Ch.  J.  Evertson  sued 
Westerlo  in  the  Mayor's  Court,  in  the  City  of 
Albany,  to  recover  half  the  amount  of  a  judg- 
ment obtained  against  the  plaintiff  and  de- 
fendant, as  attorneys,  for  clerk's  fees,  charged 
to  them  jointly  as  practicing  attorneys. 

It  was  contended  that  no  action  at  law  would 
lie,  as  the  matter  in  controversy  was  a  part- 
nership concern.  The  recorder  held  that  the  ac- 
tion will  lie  by  one  co-defendant  against  the 
*other,  to  compel  him  to  contribute,  [*534 
and  that  this  was  not  a  partnership  transac- 
tion. If  the  recorder  was  right,  then,  in  case 
two  judgments  are  recovered  against  two  part- 
ners, and  one  pays  one  judgment  and  the  other 
the  other  judgment,  each  may  maintain  an  ac- 
tion against  the  other  for  half  the  money  paid 
by  him,  and  so  on  to  the  end  of  the  settlement 
of  the  concerns  of  the  partnership.  The  fact 
certainly  was  proved,  that  the  money  paid  by 
the  plaintiff  was  a  partnership  debt.  In  the 
case  of  Casey  v.  Brush,  2  Cai.,  298,  it  was  said 
the  rule  was  too  well  settled  to  be  shaken,  that 
partners  cannot  sue  each  other  at  law  for  any- 
thing relating  to  their  partnership  concerns, 
unless  there  has  been  a  settlement,  a  balance 
struck,  and  an  express  promise  to  pay.  This 
doctrine  has  since  been  repeatedly  recognized 
by  this  court.  12  Johns.,  402  ;  17  Johns.,  80  ; 
14  Johns.,  322;  18  Johns.,  245.  The  same  rule 
prevails  in  the  English  courts,  2  T.  R.,  483,  n.; 
Robson  v.  Curtis,  1  Stark.,  63,  where  Ld.  El- 
lenborough  says  :  "  If  there  had  been  part- 
nership dealings,  and  only  one  item  remained 
unadjusted,  the  difficulty  as  to  partnership 
would  disappear."  Such  is  not  this  case,  as 
the  defendant  below  offered  to  show  that  the 
plaintiff  below  was  his  debtor  on  an  unsettled 
partnership  account. 

Judgment  reversed;  venire  de  novo  to  Albany 
Mayor's  Court. 

Cited  in— 25  N.  Y.,  629 ;  2  Barb.,  147 ;  19  Barb.,  200 ; 
25  Barb.,  132 ;  2  T.  &  C.,  14 ;  8  How.  Pr..  336 ;  40  How. 
Pr.,  218. 


DYGERT,  Sheriff  of  HERKIMER, 

ads. 
CRANE. 

Sheriff—  Assumpsit  Lies  Against  for  Money  Col- 
lected by  Him,  without  Previous  Demand— De- 
fenses—  Voluntary  Payment  of  Money  into 
Court — Pleading  and  Practice. 

Assumpsit  will  lie  against  a  sheriff,  for  money 
collected  by  him  on  an  execution,  without  a  previ- 
ous demand. 
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The  ruling  of  a  sheriff  to  return  an  execution, 
after  the  commencement  of  a  suit  against  him  for 
the  money  received  by  him,  is  not  an  abandonment 
of  the  action ;  nor  will  the  return  of  the  execution, 
and  the  payment  of  the  money  into  court,  after 
such  proceeding,  discharge  the  sheriff's  liability. 

The  proceeding  being  allowed  in  aid  of  the  action, 
the  money  is  considered  as  voluntarily  paid  in,  and 
the  defendant  cannot  avail  himself  of  such  pay- 
ment, but  by  compliance  with  the  established  prac- 
tice in  cases  of  payment  of  money  into  court. 

An  allegation  that  a  sheriff  has  levied  the  amount 
•directed  to  be  collected  on  an  execution  out  of 
.goods  and  chattels  seized  and  taken  by  him,  is  sy- 
nonymous to  an  allegation  that  the  amount  has 
t>een  made  or  produced. 

An  averment  in  a  plea  of  acceptance  by  the  plaint- 
iff, of  money  paid  into  court  by  a  sheriff,  on  the  re- 
turn of  an  execution,  is  material  and  traversable. 

Citations— 13  Johns.,  529;  15  Johns.,  456;  18  Johns., 
133 ;  3  Cow.,  336 ;  2  Phil.  Ev.,  225,  n.  a,  226  ;  3  Camp., 
347 :  1  Stark.,  845 ;  6  Cow.,  465. 

T\EMURRER  to  replication.  This  suit  was 
JJ  commenced  in  October  Term,  1826.  The 
535*]  declaration  set  forth  the  recovery  *of  a 
judgment  by  the  plaintiff  in  this  court,  against 
D.  Sprague  and  J.  C.  Dann,  for  $242.86  ;  that 
a  testatum  fieri  facias  was  issued  on  the  same, 
And  delivered  to  the  defendant  as  sheriff  of 
Herkimer,  May  29, 1826,  returnable  at  the  suc- 
ceeding August  Term  ;  that  by  an  indorsement 
on  the  writ,  the  sheriff  was  directed  to  levy 
$242.86,  and  his  fees;  that  by  virtue  of  the 
execution,  the  defendant,  as  such  sheriff,  seized 
and  took  in  execution  divers  goods  and  chat- 
tels of  Sprague  and  Dann,  of  the  value  of  the 
moneys  directed  to  be  levied,  and  then  and 
there  levied  the  same  thereout :  alleging  a  prom- 
ise to  pay,  and  breach.  There  were  also  the 
money  counts. 

The  defendants  pleaded  the  general  issue. 
And  specially  that  the  plaintiff  ought  not  further 
to  have  or  maintain  his  action  as  to  the  first 
•count  in  the  declaration  ;  because,  Feb.  9, 1827, 
the  plaintiff  entered  a  rule  in  one  of  the  com- 
mon rule  books,  requiring  the  defendant  to  re- 
turn the  execution  mentioned  in  the  declara- 
tion and  his  proceedings  thereon,  or  that  an 
Attachment  issue  ;  that  Feb.  10,  the  plaintiff 
served  notice  of  the  same  on  defendant ;  that 
Mar.  2,  1827,  in  obedience  to  the  rule,  the  de- 
fendant returned  the  execution,  certifying  that 
by  virtue  thereof,  he  had  made  $242.86,  and 
$4.23,  the  interest  thereof,  which  he  then  and 
there  had  ready,  and  brought  into  court,  to 
render  unto  the  plaintiff  ;  and  averred  that,  to- 
gether with  the  said  writ  and  return, he  brought 
the  said  money  into  court,  and  then  and  there, 
At  the  office  of  T.  H.  Hubbard,  Esq.,  clerk  of 
this  court  at  Utica,  by  delivering  the  said  money 
to  the  said  T.  H.  Hubbard,  did  pay,  content 
And  render  the  said  money  to  the  plaintiff,  who 
then  and  there  in  court  accepted  and  received 
the  same  ;  concluding  with  a  verification  and 
prayer  of  judgment.if  the  said  plaintiff  further, 
•&c.  Replication,  predudi  non ;  because  the 
plaintiff  did  not  accept  and  receive  the  said 
moneys  in  modo  et  forma,  &c. ;  concluding  to 
the  country.  Demurrer  and  joinder.  The  cause 
was  submitted  on  written  arguments. 

Mr.  D.  Burwett,  for  defendant.  The  first 
•count  in  the  declaration  is  bad,  in  not  stating  a 
536*]  sufficient  consideration  to  support  *an 
astumpsit.  It  barely  states  that  the  sheriff  had 
levied  the  money,  without  averring  that  the 
execution  had  been  returned  satisfied,  and  that 
the  money  was  withheld,  or  that  it  had  been 
misapplied,  3  Johns.,  182,  or  that  it  had  been 
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refused  to  be  paid  over  on  special  demand.  6 
Cow.,  466.  The  plaintiff  was  bound  to  prove 
that  the  money  had  been  demanded  of  the 
sheriff  before  suit  brought ;  3  Stark.  Ev.,  1350 
n.  1  ;  1  Root,  833  ;  1  Marsh.,  364  ;  and  if  so, 
it  was  necessary  to  aver  the  fact.  1  Chit. ,  185. 
An  action  does  not  lie  against  a  sheriff  who 
has  not  been  ruled,  for  not  having  the  money 
in  court,  according  to  the  exigency  of  the  writ. 
2  Inst.,  462  ;  1  Stark.  Cas.,  380. 

The  replication  is  bad.  The  averment  in  the 
plea,  that  the  plaintiff  accepted  the  money, 
was  immaterial.  7  T.  R.,  399  ;  5  T.  R.,  268. 
The  plaintiff  had  compelled  the  defendant  to 
bring  the  money  into  court ;  a  return  of  the 
execution,  without  the  payment  of  the  money 
into  court,  would  not  have  saved  the  defend- 
ant from  an  attachment ;  18  Johns.,  133  ;  and 
having  taken  this  course,  the  plaintiff  was 
bound  to  accept  the  money,  and  was  barred 
from  the  further  prosecution  of  his  suit.  The 
plaintiff's  acceptance  was  a  matter  of  indiffer- 
ence ;  the  important  fact  alleged  was,  that  the 
money1  had  been  paid  into  court,  on  which  the 
plaintiff  ought  to  have  taken  issue.  7  Johns. , 
399  ;  3  Johns.,  229  ;  5  Johns.,  268.  The  words, 
"who  then  and  there  accepted,"  &c.,  were 
but  the  conclusion  of  a  fact,  the  same  as  ita 
quod,  and  therefore  not  traversable.  1  Saund., 
23,  n.  5 ;  229,  n.  3 ;  Com.  Dig.,  PI.,  G,  12.  It 
was  a  matter  of  law,  whether  or  not  the  plaint- 
iff accepted  the  money,  and  as  such  not  trav- 
ersable. Plowd.,  231  o/2  H.  Bl.,  182. 

In  the  case  of  Denton  v.  Limngnton,  9  Johns. . 
96,  it  was  averred  that  the  money  demanded 
had  been  collected  and  received  by  the  defend- 
ant. There  is  no  such  allegation  here.  Buck 
v.  Campbell,  15  Johns.,  456,  proves  nothing 
against  the  defendant ;  there  the  action  was 
case,  which  is  allowed  by  Statute,  1  R.  L.,  423, 
sec.  10  ;  here,  it  is  assumpsit. 

*  Messrs.  Bloodgood  and  Cooper,  for  [*537 
plaintiff.  The  plea  of  the  defendant  is  anal- 
ogous to  a  plea  of  accord  and  satisfaction,  and 
the  plaintiff  might  elect  to  deny  either  the  pay- 
ment of  the  money  into  court,  or  the  accept- 
ance thereof  by  him.  1  Chit.,  589-592  ;  1 
Saund.,  103.  The  acceptance  was  the  most 
material  fact  alleged  in  the  plea  and,  therefore, 
might  be  traversed.  Str.,  573.  It  is  the  duty 
of  a  sheriff,  on  collecting  money  by  virtue  of 
an  execution,  to  pay  it  over  to  the  plaintiff,  his 
attorney  or  agent ;  or,  in  extraordinary  cases, 
where  there  are  conflicting  claims,  into  court, 
to  abide  the  order  of  the  court.  Payment  to 
the  clerk  of  the  court  is  not  payment  to  the 
plaintiff,  unless  it  is  allowed  by  express  rule. 
The  return  of  an  execution  is  sufficient  to 
charge  a  sheriff,  unless  he  has  paid  over  the 
money  to  the  plaintiff.  1  Maule  &.  S.,  599. 

The  sheriff's  liability  to  the  action  was  not 
discharged  by  the  rule  to  return  the  execution. 
The  rule  was  after  the  action  commenced,  and 
its  object  was  to  obtain  the  highest  and  best 
evidence  to  charge  the  sheriff  in  an  action 
against  him.  The  proceeding  against  the  sher- 
iff by  rule,  was  a  proceeding  in  personam,  and 
not  in  rem.  15  Johns.,  456.  He  could  not,  by 
paying  the  money  into  court,  avoid  the  pay- 
ment of  the  costs  of  the  action. 

By  the  Court,  SUTHERLAND,  J.  If  the  pay- 
ment of  the  money  received  by  the  sheriff  on 
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the  execution  into  the  clerk's  office,  under  the 
•circumstances  stated  in  his  second  plea,  with- 
out its  acceptance  by  the  plaintiff,  is  a  good 
-defense  to  the  action,  then  the  averment  in  that 
plea,  that  the  plaintiff  accepted  and  received 
the  money,  was  an  immaterial  averment,  and 
the  plaintiff's  replication,  taking  issue  upon  it, 
is  bad. 

This  suit  was  commenced  in  Oct.  1826,  and 
the  plea  states,  that  after  the  commencement 
of  the  suit,  to  wit :  Feb.  9,  1827,  the  plaintiff 
caused  a  rule  to  be  entered  in  the  cause,  in 
which  the  execution  mentioned  in  the  declara- 
tion was  issued,  requiring  the  defendant  to  re- 
turn said  .#.  fa.  within  twenty  days,  or  that  an 
attachment  would  issue  against  him ;  that  no- 
tice of  said  rule  was  duly  served  on  the  de- 
fendant Feb.  10  ;  and  that  he,  the  said  defend- 
538*]  ant,*  did,  within  twenty  days,  to  wit ; 
Mar.  2,  1827,  make  return  of  said  fi.  fa.  and 
of  his  proceedings  thereon, to  wit :  that  he  had 
made,  &c.,  the  sum  of  $242.08  and  also  $4.86, 
the  interest,  &c.,  which  he  then  and  there 
brought  into  court,  and  had  ready  for  said 
plaintiff;  and  he  avers  that  he  did  then  and 
there,  together  with  said  writ,  &c.,  bring  into 
said  court  the  said  money  before  the  said  jus- 
tices thereof,  and  did  then  and  there  in  the 
said  court,  at  the  office  of  the  said  Supreme 
Court,  kept  by  Thomas  H.  Hubbard,  at  Utica, 
by  delivering  said  money  to  said  clerk,  pay 
and  render  said  money  to  the  said  plaintiff,  who 
then  and  there  in  court  accepted  and  received 
the  same.  The  plaintiff  replied  that  he  did  not 
then  and  there  accept  the  money  aforesaid. 

The  question,  then,  is,  whether  the  payment 
to  the  clerk,  without  the  acceptance  of  the 
plaintiff,  is  a  good  payment.  It  is  contended, 
that  the  object  of  ruling  the  sheriff  was  not 
only  to  compel  him  to  return  theexecution,  but 
to  bring  into  court  the  money  which  may  have 
been  made  upon  it ;  that  it  was  a  new  mode  of 
obtaining  the  money,  adopted  by  the  plaintiff; 
and  that  the  defendant,  by  complying  with  the 
requirements  of  the  rule,  did  everything  which 
the  plaintiff  had  a  right  to  ask  from  him.  The 
object  of  ruling  the  sheriff  is,  to  obtain  the 
highest  evidence  of  his  proceedings  upon  the 
execution.  If  he  returns  the  execution,  with 
an  indorsement  that  he  has  received  the  money; 
that  is  conclusive  against  him,  in  any  action 
brought  for  the  money  or  in  a  proceeding 
against  him  by  attachment.  It  is  the  duty  of 
the  sheriff  to  return  a  writ  without  being  ruled, 
and  in  an  action  against  him,  what  he  has 
done  upon  it  may  be  proved  by  parol,  Hin- 
man  v.  Brees,  13  Johns.,  529  ;  Buck  v.  Camp- 
bell, 15  Johns.,  456.  But  still  the  plaintiff  in 
an  execution  is  not  bound  to  rely  upon  this 
parol  evidence,  but  has  a  right  to  insist  upon 
a  return  by  the  sheriff  as  collateral  to  and  in 
aid  of  his  action  against  him.  The  object  of 
compelling  a  return  of  a  writ  is  to  ascertain, 
under  the  hands  of  the  sheriff  himself,  what 
he  has  done,  and  not  to  compel  him  to  bring 
into  court  the  money  which  he  may  have  made 
upon  it.  The  ruling  of  the  sheriff  in  this  case, 
therefore,  was  not  an  abandonment  of  the  ac- 
539*J  tion*  against  the  sheriff,  nor  in  any 
manner  inconsistent  with  it.  It  was  strictly  a 
proceeding  in  aid  of  that  action,  being  in- 
tended to  procure  the  highest  evidence  in  sup- 
port of  it.  The  payment  of  the  money  to  the 


clerk,  therefore,  stands  precisely  as  it  would 
have  done  if  it  had  been  voluntarily  made  by 
the  sheriff,  without  the  compulsion  of  a  rule 
aeainst  him. 

It  is  the  duty  of  a  sheriff  to  pay  over  money 
levied  upon  an  execution,  to  the  plaintiff,  with- 
out any  previous  demand,  or  to  pay  it  into 
court.  Brewster  v.  Van  Ness,  18  Johns.,  133. 
If  the  sheriff  returns  the  execution  satisfied, 
and  that  he  has  brought  the  money  into  court 
before  any  suit  is  commenced  against  him,  he 
would  not  be  liable  to  an  action.  The  return 
would  be  notice  to  the  plaintiff  that  the  money 
was  in  court  for  him.  But  after  an  action  is 
commenced  against  a  sheriff  for  money  re- 
ceived by  him  upon  an  execution,  he  stands 
upon  the  same  footing  with  other  debtors,  and 
cannot  discharge  himself,  simply  by  bringing 
the  money  into  court.  He  can  pay  it  into  court, 
but  then  the  payment  must  be  made  in  the 
manner  established  by  the  rules  and  practices 
of  the  court.  Bank  of  Col.  v.  Southerland,  3 
Cow.,  236.  The  payment  in  this  case  was  not 
duly  made,  and  the  plaintiff  was  not  bound  to 
regard  it.  If,  however,  the  plaintiff  had  ac- 
cepted the  money  when  it  was  paid  in,  he 
would  have  had  been  estopped  from  denying 
that  it  was  a  good  payment.  The  allegation  of 
his  acceptance,  therefore,  was  the  very  gist  of 
the  plea ;  and  the  issue  taken  upon  it,  so  far 
from  being  immaterial,  is  the  most  material 
issue  which  could  have  been  taken.  The  rep- 
lication, therefore,  is  good. 

But  it  is  said  that  the  first  count  in  the  dec- 
laration to  which  the  plea  and  replication  re- 
late, is  bad  in  substance.  The  count,  after  stat- 
ing the  judgment  and  execution,  and  the  de- 
livery of  it  to  the  sheriff,  alleges,  that  by 
virtue  thereof,  the  said  defendant,  as  sheriff, 
seized  and  took  in  execution  divers  goods  and 
chattels  of  the  said  David  Sprague  and  Jesse 
C.  Dunn,  the  defendants  in  the  execution,  of 
great  value,  to  wit :  of  the  value  of  the  moneys 
so  indorsed  on  the  said  execution,  and  directed 
to  be  levied  as  aforesaid,  and  then  and  there 
levied  the  same  thereout,  and  being  so  liable 
on  account  thereof,  *the  said  defend-  [*54O 
ant,  in  consideration  thereof,  undertook  and 
promised  the  said  plaintiff  to  pay  him  the  said 
sum  of  money  before  mentioned  and  levied  as 
aforesaid.  The  first  objection  taken  to  this 
count  seems  to  be,  that  it  alleges  a  levy  of  the 
execution  only,  and  not  the  receipt  or  mak- 
ing of  the  money  upon  it,  and  that  the  mere 
levying  of  an  execution  will  not  raise  an  as- 
sumpsit  on  the  part  of  the  sheriff  to  pay  the 
money. 

I  understand  the  count  as  expressly  alleging 
the  making  or  receipt  of  the  money  by  the 
sheriff  out  of  the  property  seized  under  the  ex- 
ecution. It  first  states  that  the  sheriff  seized 
and  took  under  the  execution, divers  goods  and 
chattels  of  the  defendants  (this  was  the  levy  of 
the  execution) ;  and  it  then  alleges  that  he  lev- 
ied the  money  directed  to  be  made  out  of  the 
goods  and  chattels  so  seized  or  taken  ;  that  is, 
he  made  the  money.  This  is  the  fair  construc- 
tion of  the  count ;  for  although  the  term 
"levy"  is  usually  applied  to  the  first  proceed- 
ing or  seizure  under  an  execution,  yet,  when 
such  seizure  has  already  been  alleged,  and  the 
money  is  then  stated  to  have  been  levied  out  of 
the  property  seized,  it  is  obviously  intended  to 
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be  used  as  synonymous  with  "  made,"  or  "pro- 
duced." Without  considering.therefore.wheth- 
er  the  mere  levying  of  an  execution  by  a  sher- 
iff on  goods  sufficient  to  satisfy  it,  would  ren- 
der him  liable  in  assumpsit  for  the  money  in  a 
special  count,  which  did  not  state  what  was 
subsequently  done  or  omitted  to  be  done  by  the 
sheriff,  I  am  of  opinion  that  the  objection  to 
this  count,  which  I  have  been  considering,  is 
unfounded  in  fact. 

But  it  is  objected,  secondly,  that  assumpsit 
will  not  lie  against  a  sheriff  for  money  received 
upon  an  execution  without  a  previous  demand 
and  refusal  to  pay,  and  that  such  demand  must 
be  specially  averred.  The  case  of  Brewster  v. 
Van  Ness,  18  Johns.,  133,  disposes  of  this  ob- 
jection. It  was  there  held  that  a  sheriff  is 
bound  to  pay  over  money  collected  by  him 
without  a  previous  demand,  and  that  an  attach- 
ment will  be  issued  to  compel  its  payment.  If 
he  is  bound  to  pay  without  demand,  then  such 
obligation  will  raise  a  promise  to  pay,  and 
subject  him  to  an  action  of  assumpsit.  Phillips, 
2  Phil.  Ev.,  225,  n.  a,  226,  lays  it  down  in  ex- 
54 1*]  press  terms,  that  it  is  not  necessary  for 
a  plaintiff  in  an  action  of  assumpsit  against  a 
sheriff  for  money  collected  by  him  on  an  exe- 
cution, to  prove  a  demand  of  payment  previous 
to  the  commencement  of  the  action.  He  says, 
the  sum  levied  was  money  had  and  received  by 
the  sheriff  to  the  plaintiff's  use,  and  as  the 
money  had  not  been  tendered  to  him,  the 
plaintiff  had  strictly  a  right  to  bring  an  action 
for  recovering  it, without  any  previous  demand 
of  payment.  Dale  v.  Birch,  3  Camp. ,  347 ; 
Longditte  v.  Jones,  1  Stark.,  845.  If  a  previous 
demand  need  not  be  proved  under  the  common 
counts,  it  need  not  be  alleged  in  a  special 
count.  There  is  nothing  in  Armstrong  v.  Gar- 
row,  6  Cow.,  465,  which  contravenes  this  doc- 
trine. 

The  plaintiff,  therefore,  i»  entitled  to  judgment 
upon  the  demurrer. 

Cited  in-4  Wend.,  678 ;  13  Wend.,  38;  8  N.  Y.,  63; 
69N.  Y.,  226 ;  54  Barb.,  367 ;  2  T.  &  C.,  300 ;  4  How.  Pr., 
206;  37  Mich.,  284. 


DOE  v.  ROE. 

Wills — Devise — Location  of  Subject- Matter  of— 
Rejection  of  Words  of  Description — Latent 
Ambiguity,  Explained  by  Evidence  of  Declara- 
tions, etc. — of  Testator. 

By  a  devise  of  "  my  whole  share  of  all  the  land  I 
own,  which  lies  along  Schoharie  Creek,  which  is  con- 
nected or  belonging  to  the  old  farm,  and  known  by 
the  name  of  Ten  Eyck's  patent,"  a  farm  owned  by 
the  testator,  lying  along  the  Schoharie  Creek  was 
held  to  pass,  although  not  within  the  bounds  of  Ten 
Eyck's  patent.  When  the  subject-matter  of  de- 
vise can  be  located  without  reference  to  the  latter 
words  of  description  contained  in  a  will.such  words, 
if  not  words  of  restriction,  may  be  rejected  in  the 
construction  of  the  will.  Where,  from  proof  oli- 
unde,  it  appears  that  the  testator  did  not  own  proper- 
ty corresponding  with  that  described  in  his  will,  pa- 
rol  evidence  may  be  resorted  to  by  way  of  explana- 
tion of  what  was  intended  to  be  devised. 

In  case  of  latent  ambiguity,  the  declarations  of 
the  testator,  or  his  instructions  for  the  drawing  of 
the  will,  may  be  given  in  evidence  to  show  the  in- 
tention of  the  testator.  Such  proof  is  only  excluded 
where  there  is  no  ambiguity,  and  where  the  attempt 
is  to  show  a  mistake  in  the  drawing  of  the  will. 

Citations— 1  Johns.  Ch.,  234;  2  Rob.  Wills,  267; 
Talb.  Cas.,  240:  2  Burr.,  1089;  11  East,  58;  3  Ves..  191:  3 
Atk.,  8;  1  Maule  &  S.,  299 ;  7  Johns.,  228;  11  Johns., 
212;  18  Johns.,  84;  19  Johns.,  450. 
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THIS  was  a  feigned  issue  from  the  equity 
court  of  the  third  circuit,  tried  at  the- 
Schoharie  Circuit.in  June,  1827, before  the  Hon. 
William  A.  Duer,  one  of  the  circuit  judges. 
The  question  sent  down  to  be  tried  was,  whether 
John  Jost  Sidney,  by  his  last  will  and  testa- 
ment, had  devised  to  his  nephew  John  Jost 
Sidney.his  (the  testator's)  share  of  lot  No.  186, 
in  a  tract  of  land  granted  to  Myndert  Schuyler 
and  others,  called  the  old  Schoharie  patent. 

The  last  will  and  testament  of  John  Jost  Sid- 
ney, bearing  date  June  14, 1813, was  produced,, 
the  due  execution  whereof  was  admitted.  It 
was  also  admitted,  that  at  the  time  of  the  mak- 
ing the  will,  and  at  the  death  of  the  testator, 
he  was  seised  in  fee  simple  of  an  equal  undi- 
vided third  part  of  lot  No.  136,  in  the  old  Scho- 
harie patent.  The  devise  in  the  *will  [*542 
under  which  John  Jost  Sidney,  the  nephew, 
claimed  the  share  of  lot  No.  136,  which  had 
belonged  to  the  testator,  is  in  the  following 
words:  "  I  give  devise  and  bequeath  unto  my 
nephew,  John  Jost  Sidney,  son  to  my  half 
brother  Henry  Sidney  deceased.and  to  hisheirs- 
and  assigns  forever,  my  whole  share  of  all  the- 
land  I  own  which  lies  along  Schoharie  Creek, 
which  is  connected  or  belonging  to  the  old 
farm  and  known  by  the  name  of  Ten  Eyck's 
patent.with  all  my  share  of  the  land  in  the  Oak 
hill  joining  thereunto  ;  also  my  share  of  nine- 
teen acres  of  land  near  to  Walter  Briggs." 
Immediately  preceding  this  devise  were  the  fol- 
lowing words  :  "And  being  willing  to  leave 
that  worldly  estate,  wherewith  it  hath  pleased 
God  to  bless  me  in  this  life,  I  do  give  and  dis- 
pose thereof  in  manner  following."  After  the 
devise  of  the  land  to  John  Jost  Sidney, follows- 
a  bequest  to  him  in  these  words:  "all  my 
horses,  cattle,  goods  and  chattels,  what  money 
I  may  be  possessed  with  (of)  at  my  death,  and 
what  may  be  due  to  me,  together  with  all  my 
wearing  apparel,  and  all  other  property  of" 
whatever  kind  which  may  belong  to  me  on  said 
old  farm."  The  testator  then  devises  a  farm  to- 
the  three  sons  of  his  brother  William  Sidney  ; 
another  farm,  and  his  share  of  1,260  acres  of 
land  in  Cortland's  patent,  to  all  the  children- 
of  his  brothers  and  sisters,  with  certain  exclu- 
sions, and  directs  John  Jost  Sidney  to  pay 
$500  to  the  other  devisees, to  be  equally  divided 
between  them. 

Herman  Sidney,  the  father  of  the  testator, 
owned, resided  on  and  died  in  possession  of  lot 
No.  136.  His  children  succeeded  to  the  pos- 
session of  the  lot  on  his  decease,  and  afterwards 
purchased  lot  No.  5,  in  Ten  Eyck's  patent. 
Lot  No.  136  was  always  called  "the  old  farm," 
and  lot  No.  5  was  usually  called  Ten  Eyck's 
patent,  and  was  never  known  by  the  name  of 
the  old  farm.  The  testator  and  his  half  broth- 
er, Henry  Sidney,  owned  another  lot,  being  lot 
No.  1,  in  the  subdivision  of  No.  134,  of  the 
Schoharie  patent,  and  a  small  piece  of  land  of 
19  acres.  The  Schoharie  Creek  flows  through 
the  center  of  lot  No.  136;  lot  No.  5  is  bounded 
on  one  side  by  the  Schoharie  Creek,  and  ad- 
joins lot  No.  136  ;  lot  No.  1,  part  of  No,  134, 
does  not  adjoin  No.  186.  The  testator  was  born 
on  lot  No.  136,  and  resided  on  it  during  -his 
lifetime.  He  was  never  *married.  [*543 
John  Jost  Sidney.his  nephew, was  named  after 
him,  lived  with  him  until  his  death,  was  a  fa- 
vorite nephew.and  they  lived  together  as  parent. 
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and  child.  Lot  No.  5  is  a  wood  lot ;  but  a 
small  proportion  of  it  was  improved  at  the  date 
of  the  will;  its  value  was  about  $1,836.  The 
value  of  No.  1  was  estimated  at  $1,016,  and  the 
19  acres  were  valued  at  $76. 

The  person  who  wrote  the  will  was  exam- 
ined as  a  witness,  and  testified  that  he,  at  the 
time  of  the  making  of  the  will,  was  a  school- 
master in  the  neighborhood  of  the  testator  ; 
that  he  was  particularly  directed  by  the  testa- 
tor to  draw  the  will  so  as  to  devise  the  whole 
of  the  old  farm  to  his  nephew,  John  Jost  Sid- 
ney, in  fee;  that  the  testator  also  mentioned  his 
part  of  Ten  Eyck's  patent,  and  all  his  lands 
along  Schoharie  Creek;  that  he  made  a  memo- 
randum of  such  instructions  under  the  direc- 
tion of  the  testator, which  is  lost;  that  he  drew 
the  will  according  to  such  instructions,  and  so 
intended  to  draw  it  as  to  devise  the  old  farm 
to  John  .lost  Sidney  ;  that  he  then  supposed 
and  believed  that  the  old  farm  laid  in  Ten 
Eyck's  patent ;  that  he  drew  the  will  at  the 
school -house  at  leisure  intervals  ;  that  when 
completed,  he  read  it  to  the  testator,  and  told 
him  that  by  it  the  old  farm  or  the  old  home- 
stead was  devised  to  John  Jost  Sidney  ;  the 
testator  said  he  thought  the  will  was  right,  and 
that  he  was  satisfied  with  it,  and  signed  it.  This 
testimony  was  objected  to,  but  received,  sav- 
ing to  the  defendant  the  right  to  object  to  the 
same  in  this  court. 

The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiff,  viz. :  that  by 
the  will  of  the  testator,  the  property  in  ques- 
tion was  devised  to  John  Jost  Sidney,  subject 
to  the  opinion  of  this  court. 

Mr.  H.  Bleecker,  for  plaintiff.  The  testator 
declared  his  intention  to  dispose  of  all  his  es- 
tate. There  is  no  devise  of  the  residue;  and  if 
the  construction  on  the  other  side  is  to  prevail, 
the  testator  died  intestate  of  the  most  import- 
ant part  of  his  property,  to  wit :  the  old  farm. 
The  terms  of  the  will  include  the  premises  in 
question  :  "  My  whole  share  of  all  the  land  I 
own,  which  lies  along  Schoharie  Creek,"  is  a 
full  and  perfect  description  of  the  old  farm, 
544*]  the  Schoharie  Creek  ^passing  through 
the  center  of  it.  These  words  ought  not,  there- 
fore, to  be  rendered  nugatory,  by  giving  con- 
trolling force  to  the  succeeding  words  in  the 
devise.  The  court  will  rather,  in  reading  the 
devise,  add  or  insert  the  word  "also"  after  the 
words  "  Schoharie  Creek ":  then  the  devise 
will  be  of  the  land  lying  along  the  Scho- 
harie Creek,  and  also  of  the  land  connected  or 
belonging  to  the  old  farm,  and  known  by  the 
name  of  Ten  Eyck's  patent;  or  by  inserting  the 
word  "  that "  before  the  word  "  known,"  the 
same  effect  will  be  produced,  and  every  part 
of  the  description  satisfied.  Words  evidently 
omitted  in  a  will,  may  be  supplied,  both  at 
law  and  in  equity.  Sugd.  Law  V.,  107,  n,  8  ; 
4  Ves.,  51.  The  devise  was  sufficiently  certain, 
without  the  addition  of  the  latter  words.  Where 
the  intent  of  the  testator  is  evident,  it  is  the  of- 
fice of  the  court  so  to  marshal  and  construe  the 
words  of  the  will,  that  the  intent  may  take 
place.  Plowd.,  522.  The  rules  laid  down  by 
Croke,  J.,  in  the  construction  of  a  will,  are  : 
"1.  That  no  will  ought  to  be  construed  per 
parceUas,  but  by  entireties.  2.  To  admit  of  no 
contrariety  or  contradiction.  3.  No  nugation 
nor  any  nugatory  ought  to  be  in  a  will.  These 
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rules,  being  observed  as  a  key,  they  will  open 
the  doors  in  every  will.  Such  construction 
shall  sometimes  be  made,  to  make  that  prim 
which  was  posteriox,  and  that  postertos  which 
w&s  priiis."  2  Bulst.,  178.  Thompson,  Ch.  J., 
in  11  Johns.,  220,  says  :  "  If  there  is  a  certain 
description  of  the  person  or  thing  devised,  and 
a  further  description  is  added,  it  is  immaterial 
whether  the  superadded  description  be  true  or 
false."  The  following  cases  were  cited,  as  to 
the  rules  which  should  govern  in  the  construc- 
tion of  a  will,  and  as  to  the  supplying  of  words 
to  effecuate  the  intent  of  the  testator,  viz.  : 
Cooper's  Justinian,  167,  b.  2,  tit.  20,  sec.  29, 
30  ;  2  Domat,  54,  57,  73  ;  8  East,  104  ;  6  T.  R., 
675;  Cro.  Car.,129,  185,  447;  Bulst.,  176;  Com. 
Dig.,  tit.  Devise,  N,  2 ;  2  Burr.,  1089  ;  Shep. 
Touch.,  420,  439  :  3  Dyer,  292  ;  11  East,  58  ; 
Plowd.,  191;  4  Tyng,  196;  Finch,  395;  8  East, 
149;  Amb., 374;  2  Burr., 912;  6East,486;  9  Ves., 
225;  1  P.  Wms.,235;  2  Ves.,  Sr.,  195;  7  T.  R.. 
457  ;  3  Atk.,  315  ;  Bac.  Abr.,  Wills,  &c.,  F.;  4 
Johns.,  61  ;  8  Cow.,  273  ;  *Co.  Litt.,  [*545 
112,  b;  6  Vin.  Abr.,  48;  Branch,  Principia,  41. 
119,  125,  134,  152.  194 ;  7  Co.,  27 ;  6  Co.,  20  ; 
Jenk.  Cent.,  23,  260,  395. 

The  bequest  of  all  the  property  on  the  old 
farm  to  John  Jost  Sidney,  fortifies  the  con- 
struction, that  the  farm  itself  was  intended  to 
be  given  to  him,  and  the  charge  of  $500,  im- 
posed upon  him  by  the  will,  also  shows  that 
such  was  the  intention;  for  otherwise.the  whole 
of  what  he  would  receive,  would  not  amount 
to  $900,  and  that  subject  to  the  charge. 

Extrinsic  evidence  of  the  intention  of  the  tes- 
tator, was  properly   admitted.      IBro.  C.  C. 
472,  478  ;  Rob.,  Frauds,  20,  33  ;  1  Johns.  Ch. 
234;  2  Vern.,  593,  517;  2  P.  Wms.,  141;  2  Atk. 
372;  Rob.,  Wills,  465;  2  Ves.,  Sr.,  216;  6  T.  R. 
671.  If  there  is  an  ambiguity  here,  it  is  latent 
arising  from  extraneous  circumstances,  and  re- 
movable by  extraneous  facts.  Rob. ,  Wills,  457, 
466,  468.  Rob.,  Frauds,  25,  and  ch.  of  Ambig- 
uities at  large;  Pow., Devises, 490,  492,  494.  496, 
499,  502,  506,  513;  2  Ves.,  Sr.,  216;  Moor,  105  ; 
2  P.  Wms.,  136;  1  P.  Wms..  674;  1  Atk.,  410; 
2  Atk.,  240;  3  Vin.,  197;  2  Eq.  Cas.  Abr.,  410. 

Mr.  H.  Hamilton,  for  defendant.  Lot  No. 
136,  or  the  old  farm,  as  it  is  called,  was  not  de- 
vised to  John  Jost  Sidney.  All  he  can  take  by 
the  will,  is  the  lot  in  Ten  Eyck's  patent,  the 
oakhill  farm,  and  the  nineteen  acre  lot.  The 
description  in  the  will,  applies  with  perfect  ac 
curacy  to  the  lot  called  Ten  Eyck's.  patent.  It 
lays  along  the  Schoharie  Creek,  is  connected 
or  belongs  to  the  old  farm,  and  is  known  by 
the  name  of  Ten  Eyck's  patent.  The  rule.that 
the  addition  of  a  circumstance,  false  or  mis- 
taken,will  not  frustrate  a  grant  or  devise, where 
the  thing  intended  to  be  granted  or  devised  is 
already  sufficiently  ascertained,  as  laid  down 
in  7  Johns.,  217;  18  Id.,  81,  and  19  Id.,  449, 
does  not  apply  to  this  case.  None  of  the  par- 
ticulars are  false  or  mistaken,  as  applied  to  lot 
No.  5,  in  Ten  Eyck's  patent.  All  are  true  and 
correct  as  to  that  lot;  and  of  course  it  was  de- 
vised, and  not  the  old  farm,  which  does  not 
correspond  with  the  description  and, therefore, 
did  not  pass  by  the  will.  Description  is  never 
rejected,  when  it  is  true  in  point  of  fact,  and 
consistent  with  the  thing  devised.  *11  [*546 
Johns.,  216.  The  devise  is  of  the  testator's 
whole  share  of  all  the  land  he  owned  which 

1011 


546 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1828 


laid  alone  the  Schoharie  Creek;  but  this  gen- 
eral description  is  followed  by  a  particular  de- 
scription of  the  land  intended  to  be  devised, 
viz. :  all  the  land  of  the  testator  owned  lying 
along  the  Schoharie  Creek,  which  was  con- 
nected or  belonged  to  the  old  farm,  and  known 
by  the  name  of  the  Ten  Eyck  patent.  There 
is,  in  fact,  property  which  answers  to  this  de- 
scription in  every  particular.and  therefore  none 
other  passes.  5  East,  51;  8  Atk.,  9;  8  T.  R., 
579;  5  Taunt.,  822;  8  East,  91;  3  Ves.,  Jr.,  191; 
11  Johns.,  201.  The  parol  evidence  of  the  dec- 
larations of  the  testator,  previous  to  making  his 
will,  relative  to  his  intentions,  were  not  admis- 
sible. Stat.,  vol.  1,  364,  sec.  2;  1  Johns.  Ch., 
231;  5  Co.,  68;  1  Mod.,  810;  3  P.  Wms.,  353; 
Phil.  Ev.,  410-417;  11  Johns.,  201;  Rob., Wills, 
444  n.  2;  1  Ves.,  Jr.,  232;  2  Vern.,  624;  8 
Mass.,  506;  8  Ves.,  Jr.,  22;  15  Ves.,  Jr.,  174; 
2  Sen.  &  L.,  240;  2  Vez.  &  B.,  318;  13  Ves., 
Jr.,  376;  3  T.  R.,  83;  2  Show.,  63.  The  testi- 
mony received  as  to  the  value  of  the  property 
devised  in  aid  of  the  construction,  also  was  im- 
proper. Phil.  Ev.,  417,  418;  7  T.  R.,  625; 
Cowp.,833. 

Mr.  H.  R.  Storrs,  on  same  side.  The  intro- 
ductory part  of  a  will,  it  is  true,  is  admitted  to 
have  some  effect  in  the  construction  of  the  sub- 
sequent devises;  but  the  intention  manifested 
in  the  introductory  part,  is  not  alone  sufficient 
without  an  actual  devise.  It  must  appear  that 
the  testator  not  only  did  not  intend  to  die  in- 
testate, but  that  he  did  not,  in  fact,  die  intes- 
tate. 1  Johns.  Ch. ,  478.  This  is  a  case  of  patent 
ambiguity.  The  difficulty  does  not  arise  from 
extrinsic  circumstances,  but  from  the  terms  of 
the  will,  which  is  sought  to  be  obviated  by  ex- 
trinsic facts,  which  are  not  admissible.  1  Johns. 
Ch.,  234.  There  is  no  case  to  be  found  for  ad- 
mitting parol  evidence  to  show  the  intention 
upon  a  patent  ambiguity  on  the  face  of  the  will. 
The  maxim  quoted  in  11  Johns.,  218,  is  the  key 
to  this  whole  subject,  falso  demonstratio  non 
nocet,  or  as  expressed  in  lord  Bacon's  maxims, 
veritas  nominis  toUit  errorem  demomttrationin; 
547*1  but  here  is  no  *false  demonstration  or 
description  to  enable  the  party  to  avail  himself 
of  the  rule.  The  devise  is  perfect,  as  applied 
to  lot  No.  5.  To  render  it  false,  it  is  necessary 
to  assume  that  the  testator  intended  to  devise 
an  estate  other  than  that  he  has  described.  The 
question  is  one  of  construction,  not  of  am- 
biguity. Is  there  a  subject-matter  to  which 
every  part  of  the  description  applies?  If  there 
is,  there  is  no  false  description,  nor  can  any 
part  of  the  description  be  rejected.  Had  the 
testator  left  no  property  answering  the  descrip- 
tion in  the  will,  extrinsic  evidence  might  have 
been  received  to  explain  the  testator's  mean- 
ing; but  that  not  being  so,  such  evidence  was 
wholly  inadmissible.  11  East,441 ;  3  Taunt., 147. 

Mr.  Bleecker,  in  reply.  The  first  description 
of  all  the  land  the  testator  owned  lying  along 
Schoharie  Creek  is  veritas  nominis,  and  includes 
both  the  old  farm  and  lot  No.  5,  so  that  if  this 
rule  is  to  govern,  the  plaintiff  must  succeed. 
The  cases  cited  on  the  other  side  to  show  the 
devise  void,  are  where  the  first  description  is 
so  general,  that  without  taking  the  further  de- 
scription into  the  account,  nothing  is  devised. 
The  doubt  in  this  case,  arises  from  applying 
the  will  to  the  subject-matter  (the  property  of 
the  testator),  which  he  declared  his  intention 
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to  devise;  arising,  therefore,  from  extrinsic 
facts,  it  may  be  explained  by  extrinsic  testi- 
mony. 

By  the  Court,  SAVAGE,  Ch.  J.  The  plaintiff 
avers  that  there  is  a  latent  ambiguity  in  the 
will  of  the  testator,  which  must  be  explained 
by  parol  proof;  while  it  is  contended  by  the  de- 
fendant, that  the  will  is  free  from  ambiguity, 
and  at  all  events,  that  the  testimony  of  the 
scrivener  who  drew  the  will,  cannot  be  ad- 
mitted. 

The  numerous  cases  found  in  the  books, 
many  of  which  were  cited  upon  the  argument, 
are  not  easily  reconcilable.  An  attempt  to  rec- 
oncile them  does  not,  however,  appear  to  me 
necessary  to  a  satisfactory  decision  of  this 
cause.  The  rule  itself  is  not  controverted,  that 
if  there  exists  a  latent  ambiguity,  parol  evi- 
dence is  admissible;  for  as  it  is  produced  by 
parol  proof,  it  must  be  dissolved  in  the  .same 
way.  1  Johns.  Ch.,  234. 

*Latent  ambiguities,  says  Mr.  Justice  [*548 
Story,  may  be  removed  by  parol  evidence,  for 
they  arise  from  the  proof  of  facts  aliunde;  and 
when  the  doubt  is  created  by  parol  evidence, 
it  is  reasonable  that  it  should  be  removed  in  the 
same  manner.  But  if  the  ambiguity  appears 
upon  the  face  of  a  will,  or  any  written  instru- 
ment, extrinsic  evidence  cannot  remove  the  dif- 
ficulty without  making  a  new  instrument.  Mr. 
Roberts,  in  his  Treatise  on  Wills,  2d  vol.  267, 
says:  "There  is  no  rule  which  stands  on  a  surer 
principle  than  this:  that  parol  evidence  is  never 
to  be  admitted  where  there  is  no  ambiguity  to 
call  for  explanation,  and  where  the  will  may 
operate  according  to  the  words,  without  any 
foreign  help." 

The  extent  of  the  rule,  as  found  in  the  books, 
is  clearly  stated  by  the  late  Chancellor  Kent,  1 
Johns.  Ch.,  284,  that  parol  proof  cannot  be  ad- 
mitted to  explain  the  intention  of  the  testator, 
except  in  two  specified  cases:  1.  Where  there 
is  a  latent  ambiguity  arising  dehors  the  will  as 
to  the  person  or  subject  meant  to  be  described; 
and  2.  To  rebut  a  resulting  trust.  The  ambi- 
guity in  this  case  exists,  if  at  all,  in  the  subject 
matter  of  the  devise.  The  testator  devises  all 
the  land  he  owns  which  lies  along  the  Scho- 
harie Creek,  which  is  connected  or  belonging 
to  the  old  farm,  and  known  by  the  name  of  Ten 
Eyck's  patent.  In  proof,  it  appears  that  he 
owned  a  lot  of  land  adjoining  the  old  farm,  in 
Ten  Eyck's  patent,  but  it  does  not  answer  the 
rest  of  the  descri  ption :  all  the  land  I  own  which 
lies  along  the  Schoharie  Creek.  The  Ten  Eyck's 
patent  lot  was  not  originally  any  part  of  the 
old  farm,  and  is  but  a  small  part  of  the  estate 
in  the  occupancy  of  the  testator  at  his  death. 
If  the  old  farm  itself  is  not  disposed  of  by  this 
devise,  it  is  not  disposed  of  at  all.  A  question 
arises,  therefore,  whether  it  was  not  the  testa- 
tor's intention  to  devise  the  whole  of  the  old 
farm  to  his  nephew,  J.  J.  Sidney.  The  fact 
that  the  testator  left  no  property  corresponding 
with  the  property  described  in  the  will,  appears 
from  proof  aliunde.  It  is  reasonable,  therefore, 
that  parol  proof  should  be  resorted  to  by  way 
of  explanation.  The  parol  testimony  given  by 
M'Carthy,  who  drew  the  will,  shows  clearly 
that  the  testator's  intention  was  to  devise  the 
whole  farm  to  J.  J.  Sidney;  but  the  ambiguity 
arose  from  his  misapprehension.  This  testi- 
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649*]  mony  is  objected  *to.  In  cases  of  latent 
ambiguity,  I  do  not  observe  in  the  books  any 
exclusion  of  this  kind  of  proof  (the  declarations 
of  the  testator).  The  cases  where  such  decla- 
rations or  instructions  have  been  excluded,  are 
cases  where  there  was  no  ambiguity  at  all;  but 
an  attempt  was  made  to  show  a  mistake  in 
drawing  the  will.  Brown  v.  Selwin,  Talb.  Gas., 
240,  is  one  instance  of  this  class  of  cases.  In- 
dependent of  the  testimony  of  M'Carthy,  it 
must  have  been  the  testator's  intention  to  de- 
vise his  whole  farm  to  J.  J.  Sidney.  He  pro- 
fesses to  dispose  of  that  worldly  estate  where- 
with God  had  blessed  him.  He  gives  all  the 
land  he  owns  lying  along  the  Schoharie  Creek; 
and  that  creek  runs  directly  through  lot  No. 
186,  called  the  old  farm;  all  which  is  connected 
or  belonging  to  the  old  farm.  The  Ten  Eyck 
lot  was  a  mere  appurtenance  to  the  old  farm, 
and  does  not  satisfy  the  terms,  all  which  be- 
longs to  the  old  farm.  The  words  used  convey 
to  the  mind  an  intention  to  devise  the  old  farm 
itself.  This  construction  is  confirmed  by  all 
the  extraneous  circumstances  of  the  relation- 
ship existing;  by  the  fact  that  the  testator  and 
devisee  had  always  lived  as  father  and  son,  in 
the  same  family;  that  the  devisee  was  a  favorite 
nephew,  and  that  the  testator  gave  him  all  his 
farming  utensils  and  farming  stock. 

Without  reference  to  the  latter  part  of  the 
description  in  this  devise,  there  could  be  no  dif- 
ficulty in  locating  the  subject-matter  of  the 
devise;  and  in  such  cases  it  is  well  settled,  that 
the  latter  words  of  description  maybe  rejected. 
Not  so,  however,  if  they  are  words  of  restric- 
tion. 

In  Goodtitle  v.  Paul,  2  Burr.,  1089,  the  testa- 
tor says:  "I give  to  my  wife  my  farm  at  Bov- 
ingdon,  in  the  tenure  of  John  Smith."  The  fact 
was,  that  about  six  acres  of  the  farm  were  in 
possession  of  the  testator,  and  the  residue  in 
the  possession  of  John  Smith.  Ld.  Mansfield 
says,  that  the  words  "in  the  tenure  of  John 
Smith,"  could  not  be  understood  as  a  restric- 
tion; they  were  an  additional  description,  which 
does  not  vitiate,  if  false.  In  Goodriyht  v.  Pears, 
11  East,  58,  the  testator  devised  to  his  wife  "all 
his  copyhold,  cottage  and  premises  then  in 
his  own  possession."  Part  of  the  premises  were 
not  in  his  own  possession  ;  but  the  court  held 
that  the  previous  words  were  sufficient  to  con- 
55O*]vey  the  "  copyhold  *cottage  and  prem- 
ises," The  case  of  Wilson  v.  Mount,  3  Ves., 
191,  seems  to  me  somewhat  similiar,  and  yet  the 
decision  was  the  other  way.  The  testator  de- 
vised several  estates,  freehold  and  copyhold, 
whereof  he  should  die  possessed,  and  added  in 
a  parenthesis  (the  copyhold  part  whereof  I  have 
surrendered  to  the  use  of  my  will.)  The  Mas- 
ter of  the  Rolls  considered  these  words  restric- 
tive. Gascoigne  v.  Barker,  3  A.tk.,  8,  was  like 
this  case,  and  supports  the  decision.  The  case 
of  Goodtitle  v.  Southern,  Maule  &  Sel.,  299,  is 
more  like  the  case  under  consideration.  The 
devise  was  thus  :  "I  give  and  devise  all  that 
my  farm,  lands  and  hereditaments,  called 
Trogue's  farm,  situate,  &c.,  now  in  the  occu- 
pation of  A.  Clay."  The  farm  called  Trogue's 
farm  was  in  the  occupation  of  A.  Clay,  but  the 
closes  in  question  were  in  possession  of  one 
Marsden.  Ld.  Ellenborough  says,  it  is  clear 
that  he  (the  testator)  meant  to  pass  all  which 
was  called  Trogue's  farm,  which  is  a  plain  and 
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certain  description,  and  the  defective  descrip- 
tion of  theoccupation  will  not  alter  the  devise. 

There  are  some  cases  in  our  own  court  which 
establish  the  same  doctrine.  In  Jackson  v.  Clark, 
1  Johns.,  223,  Spencer,  J., speaking  of  the  rules 
of  construction  of  deeds,  lays  down  this  prop- 
osition :  "  If  there  are  certain  particulars  once 
sufficiently  ascertained,  which  designate  the 
thing  intended  to  be  granted,  the  addition  of  a 
circumstance,  false  or  mistaken,  will  not  frus- 
trate the  grant."  And  the  court  in  that  case, 
held  a  deed  good, although  the  lot  was  described 
as  being  in  the  12th,  instead  of  the  21st  general 
allotment  of  the  Kayaderosseras  patent.  In 
Jacksonv.  8iU,  11  Johns.,  212,  the  subject  was 
much  discussed  by  Ch.  J.  Thompson,  who  de- 
livered the  opinion  of  the  court.  The  devise 
there  was  this  :  "  I  give,  devise  and  bequeath 
unto  my  beloved  wife,  for  and  during  her 
widowhood,  the  farm  which  I  now  occupy. 
The  premises  claimed  had  been  parcel  of  the 
farm  of  the  testator  ;  but  when  the  will  was 
made,  and  when  the  testator  died,  they  were  in 
the  occupancy  of  one  Sailsbury,  under  a  lease 
for  seven  years,  and  comprised  90  acres  of  land, 
with  house,  barn  and  necessary  improvments, 
for  a  farm  by  itself.  It  was  held  the  premises 
did  not  pass  by  *the  devise.  The  occu-  [*55 1 
pancy  by  the  testator  being  matter  of  descrip- 
tion, without  the  words, '  'which  I  now  occupy," 
the  subject-matter  of  the  devise  could  not  be 
located;  there  was  no  ambiguity  which  required 
extrinsic  aid  to  explain  it.  The  cases  to  which 
I  have  referred  are  in  that  case  cited  and  com- 
mented upon  at  length.  The  Chief  Justice,  in 
conclusion,  adopts  the  rules  which  I  have  al- 
ready stated  :  that  a  latent  ambiguity  may  be 
explained  by  extrinsic  evidence  ;  and  that  if 
there  is  a  certain  description  of  the  person  or 
thing  devised,  and  a  further  description  is 
added.it  is  immaterial  whether  the  superadded 
description  be  true  or  false.  The  same  point 
was  again  decided  in  Jackson  v.  Loomis,  18 
Johns.,  84,  and  19  Id.,  450,  S.  C.,  in  error. 

If  I  am  correct,  therefore,  in  assuming  that 
the  subject  of  the  devise  in  question  was  suffi- 
ciently described  without  the  superadded  de- 
scription, "and  known  by  the  name  of  Ten 
Eyck's  patent,"  then  clearly  the  plaintiff  is  en- 
titled to  recover. 

Judgment  for  plaintiff. 

Cited  in— 20  Wend.,  493;  4Lans.,  498:  11  Barb.,  186: 
18  Barb.,  201 ;  47  How.  Pr.,  450;  60  How.  Pr.,  423;  2 
Bradf.,  422;  46  Mich.,  82. 


VISGER  «.   WARD. 

Justice  Court  —  Practice  —  Removal  of  Execution. 

A  justice's  execution  may  be  renewed  without  a 
formal  return  of  niitta  bona,  and  it  may  be  renewed 
after  the  return  day  from  time  to  time,  at  the  op- 
tion of  the  plaintiff. 

Citation—  6  Stat.  C.,  286. 


was  an  action  of  false  imprisonment, 
J-  tried  at  the  Herkimer  Circuit  in  Sep.,  1827, 
before  the  Hon.  Nathan  Williams,  one  of  the 
circuit  judges. 

The  defendant,  a  constable  of  the  County  of 
Herkimer,  arrested  the  plaintiff  on  an  execu- 
tion issued  on  a  justice's  judgment,  rendered 
against  him  for  $6.33.  The  execution  was 
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originally  issued  Jan.  23,  1826,  and  delivered 
to  a  constable  of  the  name  of  Cory  to  be  execu- 
ted, who,  Apr.  10,  1826,  with  the  consent  of 
the  plaintiff  in  the  execution,  returned  it  to  the 
justice.but  made  no  written  return  on  the  same. 
June  5, 1826,  the  justice  renewed  the  execution, 
by  indorsing  the  words,  "  renewed  this  execu- 
tion 5th  June,  1826,"  and  signing  his  name  to 
such  memorandum,  and  delivered  it  to  the  de- 
fendant in  this  cause  to  be  executed.  Sep.  26, 
552*]  1826,  he  again  *renewed  the  execution 
in  like  manner,  and  delivered  it  to  the  defend- 
ant ;  and  within  30  days  thereafter,  the  arrest 
was  made  for  which  this  action  was  brought. 
The  execution  originally  issued,  was  return- 
able within  30  days.  It  appeared  that,  at  the 
time  of  the  arrest, the  defendant  had  not  the  ex- 
ecution with  him,  and  on  discovering  the  fact, 
he  discharged  the  plaintiff. 

The  plaintiff  objected  to  the  defense,  on  the 
following  grounds  :  1.  That  a  justice's  execu- 
tion cannot  be  renewed  until  after  a  return  of 
nulla  bona.  2.  That  the  execution  was  not  sus- 
ceptible of  renewal,  more  than  30  days  having 
elapsed  after  its  original  issuing  and  previous 
to  its  first  renewal,  and  also  more  than  20  days 
having  elapsed  between  the  first  and  second  re- 
newals. 3.  That  a  renewed  execution  does  not 
authorize  the  arrest  of  the  person,  but  can  be 
enforced  only  against  the  goods  and  chattels  of 
the  defendant ;  and  4.  That  the  defendant, 
not  having  the  execution  with  him  at  the  time 
of  the  arrest,  nor  during  the  imprisonment  of 
the  plaintiff.the  arrest  and  detention  were  un- 
lawful. His  Honor.the  judge,  overruled  these 
several  objections,  the  plaintiff  excepted  and 
the  jury  found  a  verdict  forthe  defendant.  The 
cause  was  submitted  to  the  court  on  the  bill  of 
exceptions,  on  a  motion  by  the  plaintiff  for  a 
new  trial. 

Mr.  D.  BurweU,  for  plaintiff. 

Mr.  A.  Mann,  Jr.,  for  defendant. 

By  the  Court,  SUTHERLAND,  J.  The  case  of 
Wickham  v.  Miller,  12  Johns.,  320,decides  that 
a  justice  may  renew  an  execution,  without  a 
return  of  nulla  bona  having  been  actually  in- 
dorsed upon  it;  the  fact  may  be  made  to  appear 
to  the  justice  in  some  other  way  ;  and  the  in 
dorsement  of  a  renewal  is  conclusive  evidence 
against  the  constable,  of  such  representation 
having  been  made. 

The  execution  in  this  case,  however,  was 
twice  renewed.  The  first  renewal  was  between 
three  and  four  months  after  its  delivery  to  the 
constable,  and  the  second  renewal  was  more 
than  three  months  after  the  first.  These  renew- 
als were  both  with  the  consent  of  the  plaintiff; 
553*]  and  the  question  is,  whether  *they  kept 
the  execution  alive.so  that  it  could  be  enforced 
against  the  person  of  the  defendant,  no  prop- 
erty having  been  found.  It  is  contended,  on 
the  part  of  the  defendant,  that  the  execution 
not  having  been  renewed  within  the  30  days, 
ceased  to  be  a  process  which  could  be  enforced; 
that  its  force  was  spent,  and  that  a  new  execu- 
tion should  have  been  issued,  instead  of  renew- 
ing the  old.  I  perceive  no  objection  to  the  re- 
newal of  an  execution  after  the  return  day  has 
elapsed.  The  statute,  Stats.,  vol.  6,  ch.  286,  pro- 
vides that  it  may  be  renewed  from  time  to  time, 
clearly  intending  that  it  might  be  kept  alive  as 
long  as  the  plaintiff  supposed  there  was  any 
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probability  of  finding  any  property  to  satisfy 
it ;  and  it  must  be  entirely  indifferent  to  the  de- 
fendant, whether  his  property  or  his  person  is 
taken  upon  a  renewed  or  original  execution. 

It  was  not  necessary  that  the  constable  should 
have  the  execution  in  his  pocket  at  the  time  of 
the  arrest  of  the  defendant.  He  had  it  under 
his  control. 

New  trial  denied. 

Cited  ln-7  Barb.,  72. 


WAGER  v.  SCHUYLER. 

Oovenant'of  Quiet  Enjoyment — Breach — Eviction 
from  One  Third  of  Premises  by  Recovery 
against  Him  of  a  Dower  Interest — Measure  of 
Damages. 

In  an  action  for  the  breach  of  a  covenant  of  quiet 
enjoyment,  where  the  plaintiff  is  evicted  from  one 
third  of  the  premises  conveyed.bya  recovery  against 
him  by  a  tenant  in  dower,  the  measure  of  damages 
is  the  present  value  of  an  annuity  equal  to  the  in- 
terest on  one  third  of  the  consideration  money  re- 
ceived by  the  defendant,  for  the  time  that  the  ten- 
ant in  dower  has  a  probable  expectation  of  life.  In 
this  case  the  tenant  in  dower  being  50  years  of  age, 
healthy  and  of  good  habits,  her  expectation  of  lif  e 
was  put  at  17  years. 

Citations -3  Cai.,  171:  4  Johns.,  1;  13  Johns.,  50  ;  9 
Johns.,  224;  5  Johns.,  49  ;  12  Johns.,  128. 

THIS  was  an  action  of  covenant,  tried  at  the 
Herkimer  Circuit  in  Sep.,  1827,  before  the 
Hon.  Nathan  Williams,  one  of  the  circuit 
judges.  The  action  was  brought  for  the  breach 
of  a  covenant  of  quiet  enjoyment,  contained  in 
a  deed  executed  by  the  defendant  to  one  Jacob 
Springer,  the  plaintiff  having  been  regularly 
evicted  from  one  third  of  the  premises  con- 
veyed, by  a  recovery  in  ejectment  against  him 
by  a  tenant  in  dower.  A  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  the  court, 
for  a  nominal  sum,  to  be  increased  or  dimin- 
ished as  they  should  order.  The  facts  of  the 
case  will  be  found  in  the  opinion  of  the  judge. 
The  cause  was  argued  by 
*Q.  C.  Bronson,  for  plaintiff.  [*554 

Mr.  J.  L.  Wendell,  for  defendant. 

By  the  Court,  SUTHERLAND,  J.  The  only 
question  is  as  to  the  measure  of  damages,  the 
eviction  being  only  for  the  life  of  the  tenant 
in  dower,  and  not  in  fee.  The  defendant,  Schuy- 
ler,  conveyed  the  premises  Apr.  21,  1806,  to 
one  Jacob  Springer,  for  the  consideration  of 
$1,750.  The  plaintiff,  May  3,  1819.  purchased 
from  Martin  Springer  and  wife,  and  Jacob 
Springer.  Jr.,  to  whom  the  title  had  come  by 
several  mesne' conveyances,  for  the  considera- 
tion of  $2,500.  The  recovery  in  ejectment,  and 
eviction  by  the  widow,  was  in  August  Term, 
1822.  It  is  admitted  that  the  defendant  paid 
the  costs  of  defending  the  ejectment,  and  also 
all  damages  up  to  May  1, 1824.  If  the  eviction 
had  been  in  fee,  the  plaintiff  could  have  re- 
covered only  one  third  of  the  purchase  money 
received  by  defendant,  with  interest  for  six 
years  and  costs.  3  Cai.,  171  ;  4  Johns.,  1  ;  13 
Johns.,  50;  9  Johns.,  224.  The  measure  of 
damages  where  the  title  to  part  of  the  land 
fails,  is  the  value  of  the  part  to  which  the  title 
has  failed,  taken  in  proportion  to  the  price  of 
the  whole.  The  contract  is  not  rescinded  so  as 
to  entitle  the  vendee  to  recover  back  the  whole 
consideration  money.  His  recovery  must  be 
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for  the  value  of  the  part  lost.  Morris  v.  Pfielps, 
5  Johns.,  49.  The  case  of  Gut/me  v.  Pugsley, 
12  Johns.,  126,  is  very  analagous  to  this.  In 
that  case,  the  Pugsleys  had  conveyed  in  fee  to 
Outhrie  with  covenant  of  seisin,  supposing 
they  had  an  absolute  estate  in  fee,  under  the 
will  of  their  father  ;  but  the  will,  in  fact,  gave 
them  but  a  life  estate,  but  the  remainder,  not 
having  been  devised,  they  were  entitled  to  two 
.sixths  as  heirs  at  law  to  their  father.  It  was 
held,  that  as  to  two  sixths,  there  was  no  fail- 
ure of  title,  and  that  no  damages  were  to  be  re- 
•covered  for  those  portions  ;  and  as  to  the  resi- 
due, as  the  plaintiff  had,  under  his  deed,  the 
life  estate  of  the  defendants,  his  damages  were 
four  sixths  of  the  consideration  money,  deduct- 
ing therefrom  the  value  of  the  life  estate,  and 
A  venire  was  awarded  for  a  jury  to  assess  the 
damages  upon  those  principles. 
555*]  *Upon  the  principle  of  the  preceding 
•cases,  the  rule  of  damages  in  this  case  is  this: 
the  fee  of  the  one  third  recovered  by  the  tenant 
in  dower  must  be  considered  as  equivalent  in 
value  to  one  third  of  the  consideration  money 
.received  by  the  defendant,  that  is,  $583.33 ; 
and  as  the  tenant  in  dower  has  only  a  life 
•estate  in  the  premises  recovered,  and  as  at  her 
decease  the  fee  will  vest  in  the  plaintiff,  he  is 
•entitled  to  recover  in  this  action,  the  present 
value  of  an  annuity  equal  to  the  interest  on  one 
third  of  the  consideration  money  received  by 
the  defendant,  for  the  time  that  the  tenant  in 
•dower  has  a  probable  expectation  of  life.  She, 
May  1,  1824,  was  50  years  of  age,  healthy  and 
of  good  habits;  her  expectation  of  life,  accord- 
ing to  an  approved  table  of  life  annuties.is  seven- 
teen years.  The  present  value  of  an  annuity  of 
•one  dollar  for  17  years  at  seven  per  cent,  is  733-5, 
and  of  $40.83^  (the  interest  of  $583.33  at  7 
per  cent.),  for  the  same  length  of  time,  at  the 
.same  rate  of  interest,  is  $398.66,  which  sum, 
with  the  interest  thereof  since  May  1, 1824,  the 
plaintiff  is  entitled  to  recover. 

Judgment  is,  therefore,  rendered  for  the  plaint- 
iff for  $523.66. 

Cited  in— 55  N.  Y.,  598  ;  32  Barb.,  249 :  46  How.  Pr., 
19;  26  Hun,  616. 


UTICA  INSURANCE  COMPANY 

v. 
TILMAN. 

•Usury — Interest  Estimated  on  360  Days  for  a 
Tear — Corporation — Proof  of 

Interest  calculated  and  received  upon  a  note.upon 
the  principle  of  360  days  being  a  year,  is  usurious, 
.and  renders  the  note  void.  A  corporation  is  suffi- 
•ciently  proved  by  the  production  of  an  exemplified 
copy  of  the  Act  of  Incorporation,  and  evidence  of 
•user  under  it. 

Citation— 5  Cow.,  153. 


NOTE  1.—  Usury. 

See,  generally,  Powell  v.  Walters,  8  Cow.,  669, 
note;  Steele  v.  Whipple,  21  Wend.,  103,  note. 

2.  Proof  of  incorporation. 

The  production  of  an  exemplified  copy  of  its  charter, 
by  a  corporation,  with  proof  of  user  under  it,  is 
.sufficient  evidence  of  incorporation.  Utica  Ins.  Co. 
v.  Cadwell,  3  Wend.,  298 ;  Jones  v.  Dana,  24  Barb., 
-395 ;  McFarlan  v.  Triton  Ins.  Co.,  4  Den.,  392;  Wood 
v.  Jefferson  Co.  Bk.,  9  Cow.,  194 ;  Fire  Dept.  of  N. 
Y.  v.  Kip,  10  Wend.,  266 :  Car  Oil  Co.  v.  Richmond,  6 
Bosw.,  213 ;  10  Abb.  Pr.,  185 ;  19  How.  Pr.,  505 ;  Board- 
anan  v.  Lake  Shore  &  M.  S.  Ky.  Co.,  84  N.  Y.,  157. 

WEND,  1. 


THIS  was  an  action  of  assumpsit  against  the 
maker  of  two  promissory  notes  ;  one  for 
the  sum  of  $800,  and  the  other  for  the  sum  of 
$2,000 — the  first  payable  in  30,  the  second  in 
60  days  after  date.  The  defense  set  up  at  the 
trial,  and  urged  on  the  argument  of  the  case, 
was  usury,  the  evidence  in  relation  to  which 
was  as  follows  :  A  witness  for  the  defendant 
testified  that  he  had  examined  the  account  of 
the  defendant  in  the  books  of  the  plaintiff  ; 
that,  from  that  account,  it  appeared  that  the 
interest  taken  by  the  plaintiffs  on  the  $800 
note  was  $5.13,  and  on  the  $2,000  note  $24.50; 
that  the  true  legal  interest  on  the  former  was 
$5.06,  and  on  the  latter  $24.16.  A  witness 
called  by  the  plaintiffs,  testified  that  he  was 
the  secretary  of  the  Company,  from  its  incor- 
poration until  after  the  notes  in  question  were 
discounted  ;  *that  it  was  the  general  [*556 
rule  of  the  Company  in  casting  interest,  to  call 
30  days  the  12th  of  a  year  :  and  that  they  usu- 
ally took  the  interest  in  advance,  at  the  rate  of 
7  per  cent,  for  360  days,  and  in  the  same  ratio 
for  a  greater  or  less  time  ;  that  he  never  knew 
this  rule  departed  from,  except  on  notes  pay- 
able with  interest  ;  that  he,  however,  did  not 
attend  to  the  calculation  of  interest,  that  being 
the  business  of  the  clerks,  nor  did  he  know 
the  amount  of  interest  received  on  these  notes; 
that  he  once  showed  a  clerk  in  the  office,  whose 
business  it  was  to  compute  the  interest  on 
notes,  a  convenient  mode  of  casting  it,  by  call- 
ing 30  days  the  12  part  of  a  year  ;  but  that 
neither  the  board  of  directors  nor  himself  ever 
directed  the  clerks  to  compute  interest  in  that 
manner. 

On  the  trial  of  the  cause,  an  exemplified  copy 
of  the  Act  of  Incorporation  of  the  Utica  Ins. 
Co.  was  produced  ;  and  it  was  proved,  that 
shortly  after  the  passage  of  the  Act,  and  at  all 
times  since,  the  Company  had  an  office  in  Uti- 
ca, where  the  business  of  insurance  had  been 
carried  on  in  their  name,  and  that  the  affairs 
of  the  Company  had  been  managed  by  direct- 
ors who  had  been  chosen  for  that  purpose  from 
time  to  time.  This  evidence  was  objected  to  as 
insufficient  to  prove  the  plaintiffs  a  corporation, 
and  the  objection  was  overruled.  A  verdict 
was  taken  by  consent  for  the  plaintiffs  for 
$806.17,  a  balance  claimed  by  them,  subject  to 
the  opinion  of  this  court. 

Messrs.  8.  Beardsley  and  W.  H.  Maynard,  for 
plaintiffs. 

Mr.  O.  C.  Branson,  for  defendant. 

By  the  Court,  SUTHERLAND,  J.  The  prin- 
cipal question  raised  upon  the  argument  of 
this  case  was,  whether  the  evidence  was  suffi- 
cient to  show  that  the  notes  were  usurious  on 
the  ground  of  the  interest  having  been  calcu- 
lated and  retained  upon  the  principle  of  360 
days  being  a  year.  It  was  sufficient,  prima  fa- 
cie, to  establish  the  usury.  In  the  first  place, 
the  fact  that  more  than  7  per  cent,  was  taken 
was  proved  ;  and  to  repel  any  presumption 
which  might  be  indulged  that  it  was  taken  un- 
intentionally or  by  mistake,  the  uniform  cus- 
tom of  the  company  to  compute  interest  upon 
a  principle  *which  would  give  more  [*557 
than  7  per  cent,  was  shown.  In  the  Sank  of 
Utica  v.  Hittard,  5  Cow.,  153,  the  fact  of  more 
than  7  per  cent,  having  been  taken  was  not 
shown ;  but  it  was  contended  that  that  was  to 
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be  inferred  from  the  uniform  custom  of  the 
bank  to  compute  interest  on  principles  which 
would  give  more,  and  that  it  was  competent  to 
prove  such  custom  for  such  purpose.  We  held 
that  it  was  not.  The  fact  of  the  plaintiffs  being 
a  corporation  was  sufficiently  proved. 
Judgment  for  defendant. 

Cited  in— 5  Wend.,  490 :  7  Wend..  647 ;  8  Wend.,  481; 
15  Wend.,  127,  315;4  Den.,  397 ;  Hoffm.,  299 ;  20  Barb., 
158 ;  24  Barb.,  398. 


WALKER  ET  AL.,  Owners  of  the  Sloop 
ROCHESTER, 

v. 
BLACKWELL  AND  McFARLAN. 

Attachment  of  Sloop,  Running  between  New  York 
and  Albany,  Under  Act  of  Congress,  Sus- 
tained. 

A  sloop  of  a  tonnage  required  to  take  out  a  li- 
cense under  the  Act  of  Congress,  employed  in  navi- 
gating the  Hudson  River  between  Albany  and  N.  Y., 
may  be  proceeded  against  by  attachment  under  the 
Act  Authorizing  the  Arrest  of  Ships  or  Vessels  for 
Debts  Contracted,  &c..  1  R.  L.,  130.  State.  4th  Vol., 
b.  49. 

Citations— 1  R.  L.,  130;  4  State.,  b.  49;  17  Johns.,  54 ; 
3  Cow.,  747. 

ERROR  from  the  Albany  Mayor's  Court. 
Blackwell  and  McFarlan  caused  the  sloop 
Rochester  to  be  attached  under  the  Act  Au- 
thorizing the  Arrest  of  Ships  or  Vessels  for 
Debts  Contracted,  £c.,  1  R.  L.,  130,  and  the 
Act  Amending  the  Same,  Stats.,  4th  vol.,  b. 
49,  and  exhibited  their  declaration  in  the  May- 
or's Court  of  Albany,  setting  forth,  that  at 
the  request  of  W.  A. ,  the  captain  or  commander 
of  the  sloop  or  vessel  called  The  Rochester,  of 
144  tons  burthen,  the  plaintiffs  furnished  to  the 
sloop  or  vessel  one  chain  cable,  one  anchor, 
one  house  box  and  deck  roller,  of  the  value  of 
$174  ;  averring  that  the  sloop  was  at  the  time 
commanded  by  W.  A.,  and  that  he  had  neg- 
lected to  pay  the  demand.  W.  Walker  and 
others  appeared  and  put  in  a  plea  that  the 
plaintiffs  ought  not  to  have  or  maintain  the  ac- 
tion against  the  sloop  Rochester,  her  tackle, 
apparel,  &c. ,  because  they  say  that  they  are  the 
owners  of  the  sloop,  her  tackle,  apparel,  &c., 
and  that  at  the  time  of  the  furnishing  the  ar- 
ticles, &c. ,  she  was  used  and  employed  in  sail- 
ing and  plying  on  the  Hudson  River  between 
Albany  and  N.  Y.,  within  the  jurisdiction  of 
the  State  of  N.  Y.,  and  not  elsewhere,  conclud- 
ing with  a  verification  and  prayer  of  judgment. 
Demurrer  and  joinder.  The  Mayor's  Court 
gave  judgment  for  the  plaintiffs  on  the  demur- 
rer, and  a  writ  of  error  was  brought  to  this 
court. 

558*]  *Mr.  L.  H.  Palmer,  for  plaintiffs  in 
error.  The  statutes  on  this  subject  do  not  au- 
thorize the  arrest  of  river  craft — all  the  terms 
made  use  of  relate  to  vessels  navigating  the  seas 
or  leaving  the  State  ;  many  of  them  are  exclu- 
sively confined  to  such  vessels,  and  most  of 
them  altogether  inapplicable  to  river  craft. 
The  statutes  speak  of  voyages,  consignees, 
mariners,  leaving  port,  &c.,  &c. 

A  sloop  plying  on  the  Hudson  River  between 
Albany  and  N.  Y.,  is  not  a  coast  ing  vessel,  nor 
engaged  in  the  coasting  trade  or  fisheries.  The 
captain  is  not  compelled,  under  the  law  of  Con- 
gress, to  give  an  account  of  the  number  of  sea- 
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men  employed,  nor  can  he  retain  out  of  the 
wages  of  the  bands  twenty  cents  per  month  for 
the  hospital  fund  ;  nor  are  the  hands  entitled 
to  the  benefit  of  the  fund,  which  belongs  only 
to  mariners  and  seamen.  The  Act  of  Congress 
passed  prior  to  the  cession  of  Louisiana,  giving 
to  sailors  navigating  the  Mississippi  the  privi- 
lege of  seamen  in  relation  to  this  fund,  shows, 
that  without  that  Act  they  would  not  have  had 
those  privileges.  The  decision  of  this  court  in. 
Birkbeck  v.  Ferryboat,  17  Johns.,  54,  is  con- 
clusive upon  this  question. 

Mr.  P.  S,  Parker,  for  defendants  in  error. 
The  language  of  the  first  Act  is  very  broad. 
Ships  or  vessels  of  all  descriptions  aresubjec  ed 
to  this  proceeding,  and  the  amendatory  Act, 
extending  the  remedy  to  ships  and  vessels 
owned  by  persons  resident  within  this  State, 
would  seem  to  include  all  vessels  used  in  this 
State.  The  sloop  Rochester, being  above  twenty 
tons  burthen,  was  bound  to  procure  a  license 
as  a  coasting  vessel  ;  she  was,  therefore,  a 
coasting  vessel,  and  might  perform  voyages 
coastwise  from  State  to  State,  at  the  volition  of 
her  owners.  The  fact  of  her  being  employed 
solely  on  the  waters  of  this  State  did  not  de- 
stroy her  character  as  a  coasting  vessel;  on  the 
contrary,  she  was  so  employed  for  the  Hudson 
River,  which  she  navigated',  is  an  arm  of  the 
sea,  which  any  coasting  vessel  having  a  license 
has  a  right  to  enter,  b  Cow.,  744-748.  The 
case  in  17  Johns,  stands  not  in  the  way  of  an 
amrmance  of  this  judgment;  the  question  there 
was,  whether  a  ferryboat  plying  between  N. 
*Y.  and  Hoboken  could  be  attached.  [*650 
The  court  say  that  boats  which  never  go  out 
of  sight  of  the  port  from  which  they  move,  and 
are  used  merely  as  ferryboats  to  cross  a  river, 
are  not  included  within  the  operation  of  those 
statutes  ;  but  they  admit  that  vessels  perform- 
ing voyages  coastwise  may  be  proceeded 
against ;  and  although  they  confine  such  voy- 
ages to  those  which  are  from  State  to  State,  it 
is  submitted  whether  that  qualification  was 
necessarily  added.  The  ferryboat  was  not  com- 
pelled to  take"  a  license,  being  expressly  ex- 
cepted  by  the  65th  section  of  the  Act.  of  Con- 
gress of  Feb.  18,  1793.  She  was  not  a  coasting 
vessel  and,  therefore,  the  cases  are  not  parallel. 

By  tJie  Court.  The  object  of  the  Legislature, 
in  the  first  Act  on  this  subject,  1  R.  L. ,  130,. 
was,to  make  vessels  liable  for  certain  demands, 
by  allowing  a  remedy  in  the  nature  of  admi- 
ralty proceedings.  The  remedy  was  confined, 
however,  to  cases  of  vessels  owned  by  non-resi- 
dents; and  until  the  passage  of  the  amendatory 
Act  of  1817,  Stats.,  vol.  4,  b.  49,  a  vessel  owned 
by  a  resident  could  not  be  proceeded  against 
in  this  manner  ;  but  the  creditor,  who  had  fur- 
nished the  supplies  or  other  necessaries,  was 
confined  to  his  personal  action  to  obtain  satis- 
faction of  his  demand.  By  that  Act,  the  rem- 
edy is  made  general,  and  ships  or  vessels  of  all 
descriptions,  are  liable  to  be  attached  for  a  debt 
contracted  by  the  master  or  commander,  owner 
or  consignee,  in  the  building,  repairing,  fitting, 
furnishing  or  equipping  such  ships  or  vessels. 
It  is  admitted  there  are  expressions  in  the  stat- 
utes which  apply  exclusively  to  ships  navigat- 
ing the  ocean,  sailing  from  one  port  to  another, 
and  engaged  in  extensive  commercial  opera- 
tions, but  such  expressions  are  necessarily  used ; 
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for  the  object  of  the  Legislature,  undoubtedly, 
was  to  include  such  vessels.  But  it  does  not 
follow  that  all  other  vessels  are  excluded  ;  on 
the  contrary,  the  language  of  the  Act  is  suffi- 
ciently broad  to  include  the  case  now  under 
consideration.  Supplies  were  furnished  for  the 
fitting  and  equipping  of  a  vessel,  and  the  debt 
was  contracted  by  the  master  or  commander ; 
and  in  such  case  the  remedy  is  given.  By  ex- 
tending the  Act  to  vessels  owned  by  residents, 
56O*J  a  remedy  in  rem  is  *provided  'in  these 
cases.and  the  party  is  no  longer  confined  to  his 
personal  action.  In  Birkbeck  v.  Ferry  Boats, 
17  Johns.,  54,  the  court  held,  that  the  statutes 
embraced  only  ships  and  vessels  engaged  in  for- 
eign trade,  or  performing  voyages  coastwise 
from  State  to  State,  and  did  not  extend  to  boats 
which  never  go  out  of  sight  of  the  port  from 
which  they  move,  and  are  used  merely  as  fer- 
ryboats to  cross  a  river.  The  judgment  in  the 
court  below,  it  is  conceived,  may  well  be  sus- 
tained without  trenching  on  the  decision  in  17 
Johns.  The  sloop  attached  in  this  case  is  a 
coasting  vessel.  She  is  of  the  burthen  of  144 
tons,  of  course  had,  or  ought  to  have  had  a  li- 
cense as  a  coasting  vessel,  and  might  have  per- 
formed voyages  coastwise  from  State  to  State, 
if  her  owners  had  seen  fit  so  to  employ  her,  and 
was,  in  fact,  employed  where  coasting  vessels 
have  a  right  to  navigate.  In  the  case  of  Steam- 
boat Co.  v.  Livingston,  3  Cow.,  747,  the  Court 
of  Errors  held  that  the  coasting  trade  means, 
amongst  other  things,  commercial  intercourse 
carried  on  between  different  districts  in  the 
same  State,  and  between  different  places  in  the 
same  district,  on  the  sea  coast  or  on  a  naviga- 
ble river;  and  that  a  voyage,  in  a  vessel  of  suit- 
able tonnage,  from  N.  Y.  to  Albany,  is  as  much 
a  coasting  voyage,  as  from  Boston  to  Ply  mouth 
or  New  Bedford.  If,  then,  the  sloop  Rochester 
is  a  coasting  vessel,  and  entitled  to  all  the  priv- 
ileges of  such  a  vessel,  it  is  wholly  immaterial 
whether  she  performs  her  voyages  coastwise 
from  State  to  State,  or  between  different  places 
in  the  same  district  on  a  navigable  river.  The 
court  are  accordingly  of  opinion,  that  a  sloop 
of  a  tonnage  required  to  take  out  a  license  un- 
der the  Act  of  Congress,  employed  in  navigat- 
ing the  Hudson  River  between  Albany  and  N. 
Y.,  may  be  proceeded  against  by  attachment 
under  these  statutes. 

The  judgment  of  the  court  below  is,  therefore, 
affirmed. 

Cited  in— 5  Wend.,  565;  3  Sandf .,  576;   Olcott,  405 ; 
30  N.  J.  L.,  331. 


561*]        *CATLETT  &  KEITH 

v. 

THE  PACIFIC  INSURANCE  COMPANY 
OF  NEW  YORK. 

Marine  Insurance — Policy  for  Benefit  of  Owners 
— Extrinsic  Evidence,  Admissible  to  Show  who 
are  Embraced — Two  of  Three  Owners  may 
Maintain  Action  in  their  Own  Names  for  In- 
surance Effected  by  Them — Authority  of  Part- 

NOTE.— Evidence— Parol— Admissibilttvof.  to  vary 
or  explain  written  instruments. 

See,  generally,  Jackson  v.  Bowen,  1  Cal.,  358,  note ; 
M'Kinstry  v.  Pearsall,  3  Johns.,  319,  note ;  Murray  v. 
Bethune.  ante,  p.  191,  note. 
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ner  as  Supercargo — Duty  and  Authority  of 
Master — Abandonment — Technical  Total  Loss 
— Evidence  of — Master  and  Supercargo  as 
Agents  of  Underwriters  after  Abandonment 
—  Warranty  of  American  Property — Evidence 
— Proof  of  Jiegislry — Copy  of  Evidence. 

Extrinsic  evidence  is  admissible  to  show  who 
were  Intended  to  be  embraced  in  a  policy  of  insur- 
ance effected  "  on  account  of  the  owners,"  without 
a  designation  of  the  persons  intended  to  be  assured : 
and  two  out  of  three  owners,  who  cause  an  insur- 
ance to  be  effected  for  their  separate  benefit,  may 
maintain  an  action  in  their  own  names  on  the  pol- 
icy without  joining  the  other  owner  as  a  plaintiff. 
If  one  of  three  partners  in  a  cargo  goes  out  in 
a  vessel  in  which  the  same  is  embarked  as  super- 
cargo, his  power  and  authority  as  partner,  from  the 
commencement  of  the  voyage,  is  merged  in  his 
character  as  supercargo.  Where  the  instructions  to 
a  master  of  a  vessel  are,  to  proceed  to  a  particular 
port,  and  there  deliver  his  cargo  to  A  B,  supercargo 
on  board,  A  B,  as  supercargo,  has  no  control  over 
the  cargo,  until  it  arrivesatthe  port  of  destination; 
and  the  master  has  no  right  to  deliver  it  to  him  in 
that  character,  until  such  arrival.  And  where  the 
voyage  is  broken  up  before  the  arrival  of  the  vessel 
at  the  port  of  destination,  and  the  cargo  is  aban- 
doned by  the  assured,  and  the  master  delivers  it  to 
the  supercargo,  such  deli  very  constitutes  the  super- 
cargo the  agent  of  the  master,  and  the  subsequent 
acts  of  the  supercargo  are  to  be  considered  as  the 
acts  of  the  master,  who,  after  the  abandonment,  i» 
the  agent  of  the  underwriters. 

A  report  by  the  surveyors  of  a  port  into  which  a 
vessel  has  put  in  in  distress,  that  the  repairs  of  a 
vessel  would  cost  $30,000,  when  the  vessel  itself  was 
only  valued  at  $10,000,  and  proof  that  upon  such  re- 
port and  the  request  of  the  master,  the  vessel  was 
sold  by  order  of  a  Court  of  Vice-Admiralty,  is  suf- 
ficient evidence  of  a  technical  total  loss,  especially 
where  thei  underwriters  put  their  refusal  to  pay 
upon  other  grounds.  The  warranty  of  American 
property  is  established  by  proof  that  the  vessel  is 
owned  by  citizens  of  the  U.  S.,  that  she  cleared  from 
an  American  port,  and  had  a  register.  Proof  that  a 
vessel  has  a  register,  is  prima  facie  evidence  that  it 
was  on  board  during  the  voyage.  A  copy  of  the 
register  of  a  vessel  from  the  Treasury  Department 
of  the  U.  S.,  where  it  was  deposited  after  condemna- 
tion.certified  by  the  register  of  the  department,  and 
verified  by  the  certificate  of  the  Secretary  of  the 
Treasury.under  the  seal  of  the  department,  is  admis- 
sible  evidence. 

Citations— 10  Johns.,  177 :  12  Johns.,  25 ;  6  Cranch, 
272;  ICai.,  276;  11  Johns.,  311 ;  2  Cai.,  203;  Marsh. 
Ins.,  682,  710,  730 ;  1  Paine,  619 ;  7  Johns.,  412, 514  ;  2 
Serg.  &  R.,  133. 

THIS  was  an  action  on  a  policy  of  insurance, 
brought  to  recover  a  loss  upon  the  cargo 
of  the  brig  Sphinx,  insured  by  the  defendants, 
on  a  voyage  from  Alexandria,  Columbia,  to 
Canton  and  back.  The  cause  was  tried  at  the 
N.  Y.  Circuit,  in  Nov.  ,1826,  before  the  Hon.  Og- 
den  Edwards,  one  of  the  circuit  judges,  and  a 
verdict  taken  for  the  plaintiffs,  subject  to  the 
opinion  of  the  court  on  a  case  to  be  made. 

The  declaration  averred  that  the  vessel  was 
American  property  at  the  time  of  insurance; 
that  the  cargo  consisted  of  $30,000  in  specie, 
Spanish  milled  dollars  ;  and  that  the  plaintiffs 
were  the  owners  of,  and  interested  in  the  spe- 
cie, to  the  amount  of  all  the  money  by  them  in- 
sured thereon. 

The  whole  invoice,  adding  premiums  on  spe- 
cie, &c.,  amounted  to  upwards  of  $100,000;  of 
which  sum,  $70,000  were  insured  by  offices  in 
N.  Y. ,  and  $26,000  by  the  *Suffolk  In-  [*562 
surance  Company  in  Boston.  The  vessel  sailed 
from  Alexandria  Mar.  31,  1818— Peyton  R. 
Page,  master,  Thomas  R.  Keith,  supercargo. 
She  sustained  some  injury  before  she  left  the 
Potomac,  by  being  run  foul  of  by  another  ves- 
sel, which  was  repaired  before  she  went  to  sea. 
During  the  month  of  April,  she  experienced 
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heavy  seas  and  boisterous  weather,  and  became 
leaky.  May  2,  the  master  put  into  Funchal 
roads,  in  the  Island  of  Madeira,  where  he  again 
repaired,  and  put  to  sea  on  the  16th  of  that 
month.  From  June  20  to  July  16,  the  vessel 
again  suffered  from  heavy  weather  and  rough 
seas,  and  was  so  much  strained,  that  July  17 
she  made  three  feet  of  water  in  fifteen  minutes, 
and  It  was  with  great  difficulty  the  crew  could 
keep  her  free  with  all  the  pumps  going.  On 
the  18th,  it  was  determined  to  make  for  the 
first  port,  and  the  brig  was  kept  away  for  the 
Isle  of  France,  where  she  arrived  July  29.  A 
survey  was  held  on  board  of  the  brig,  and  the 
cargo  landed  by  order  of  the  surveyors,  for 
the  purpose  of  enabling  them  the  more  effctu- 
ally  to  examine  her  condition.  Aug.  14,  a  sec- 
ond survey  was  had,  when  it  was  found  that 
eight  of  her  futtocks  were  broken  on  her  lar- 
board side,  and  two  or  three  on  her  starboard 
side.  The  surveyors  re  ported  that  the  brig  could 
be  repaired,  but  that  the  cost  at  that  place  would 
be  $20,000  ;  upon  which  report,  and  upon  the 
request  of  the  captain,  the  Court  of  Vice-Ad- 
miralty in  the  Isle  of  France,  ordered  the  brig 
to  be  sold,  and  she  was  sold  accordingly.  The 
cargo  was  delivered  to  Mr.  Bickham,  the 
American  consul  at  the  Isle  of  France,  who 
was  the  agent  of  Thomas  R.  Keith,  the  super- 
cargo ;  the  captain  and  supercargo  having  se- 
lected him  as  the  most  suitable  person  to  take 
charge  of  the  specie.  The  master  testified  that 
he  considered  the  supercargo  as  part  owner  of 
the  cargo,  and  believed  that  the  delivery  of  the 
specie  to  Mr.  Bickham  was  the  best  disposition 
he  could  make  of  it,  for  those  who  might  be 
interested  in  the  cargo.  The  master,  shortly 
after,  left  the  Isle  of  France,  and  had  no  knowl- 
edge of  what  became  of  the  specie  after  the  de- 
livery of  it  to  Mr.  Bickham.  It  however  ap- 
peared, that  the  supercargo  invested  the  specie 
at  the  Isle  of  France,  where  dollars  sold  at 
5(53*]  *from  22  to  24  per  cent,  advance,  in 
cotton,  and  shipped  the  same  to  Liverpool,  in 
England, where  it  netted  £10,703 2*.  Sd.sterling. 
Nov.  16,  1818,  Thomas  R.  Keith,  at  the  Isle 
of  France,  wrote  a  letter  to  James  Keith,  Jr., 
one  of  the  plaintiffs,  in  which  he  mentioned 
having  written  per  Capt.  Page,  Oct.  5,  but,  as 
he  learned  the  captain  was  detained  at  Bour- 
bon, he  had  concluded  to  forward  a  copy  of  the 
protest,  sales,  &c.  He  mentioned,  that  not  be- 
ing able  to  procure  a  passage  to  Canton,  he  had 
invested  his  funds  in  Surat  cotton,  stating  the 
price,  which  he  said  was  high;  but  at  the  time 
the  purchase  was  made,  the  quotation  from  En- 
gland would  leave  a  profit,  and  from  the  infor- 
mation received,  he  thought  it  the  best  mode 
of  laying  out  the  funds.  Nor  was  this  opinion 
altered,  until  the  evening  before  writing  the 
letter,  when  a  ship  arrived  from  Bordeaux, 
which  reported  so  differently  from  anything  he 
had  heard  at  the  Isle  of  France,  that  he  was 
fearful  the  result  would  be  unfavorable,  and 
expressed  a  hope  that  the  plaintiffs  had  aban- 
doned both  vessel  and  cargo.  Feb.  9,  1819, 
Charles  J.  Catlett,  residing  at  Alexandria,  Dis- 
trict of  Columbia,  wrote  LeRoy,  Bayard  &  Co. 
of  N.  Y.,  to  abandon  to  the  defendants  so 
much  of  the  cargo  of  the  brig  Sphinx  as  was  in- 
sured by  the  policy  of  the  defendants,  who 
Feb.  24,  gave  notice  to  the  defendants,  that  the 
voyage  was  broken  up  and  defeated  by  the  con- 
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demnation  of  the  vessel  at  the  Isle  of  France, 
and  in  behalf  of  the  owners,  abandoned  to  the 
defendants  so  much  of  the  cargo  of  the  vessel 
as  was  insured  by  their  policy,  for  $25,000, 
dated  Feb.  2, 1818.  claimed  payment.and  trans- 
mitted several  documents  establishing  proof  of 
loss,  saying  that  proof  of  interest  would  be 
furnished  without  delay. 

Amongst  the  preliminary  proofs  produced  at 
the  trial,  were  the  following  documents:  1.  An 
affidavit  of  the  plaintiffs,  made  Feb.  27,  1819, 
enumerating  the  several  policies  effected  on  the 
vessel.  2.  An  affidavit  of  interest  made  by  Cat- 
lett, one  of  the  plaintiffs,  Apr.  2,  1819,  stating 
that  he,  together  with  James  Keith,  Jr.  and 
Thomas  R.  Keith,  were  the  owners  and  only 
owners  of  the  cargo  of  the  brig  Sphinx,  he  be- 
ing *owner  of  one  half  thereof,  and  the  [*564 
said  James  Keith,  Jr.,  and  Thomas  R.  Keith 
being  the  owners  of  the  other  half;  and  that  he, 
the  deponent,  and  J.  and  T.  Keith,  were  the 
owners  of  the  brig,  and  that  they  are  all  native 
citizens  of  the  U.  8.  3.  The  original  invoice, 
and  the  original  bill  of  lading  of  the  vessel, 
dated  Mar.  31,  1818,  stating  that  90, 000  Spanish 
milled  dollars  had  been  shipped  on  board  the 
brig  Sphinx,  by  Charles  J.  Catlett,  James 
Keith,  Jr.,  and  Thomas  R.  Keith,  $45,000  be- 
ing the  property  of  James  Keith,  Jr.,  and 
Thomas  R.  Keith,  and  $45, 000  the  property  of 
Charles  J.  Catlett.  4.  A  letter  from  Charles  J. 
Catlett  to  LeRoy,  Bayard  &  Co.,  dated  Jan. 
29, 1818,  ordering  insurance  on  joint  account 
of  himself  and  James  Keith,  Jr.,  upon  the  brig 
Sphinx,  against  all  riskson  vessel,  $10,000,  and 
on  specie  shipped,  $70,000.  5.  The  policy  of 
insurance  of  the  defendants,  dated  Feb.  2, 1818, 
whereby  an  insurance  was  effected  by  LeRoy, 
Bayard  &  Co.  on  account  of  the  owners,  to  the 
amount  of  $30,000  on  all  goods  laden  or  to  be 
laden  on  board  the  good  American  brig.  The 
Sphinx,  the  risk  to  commence  from  the  lading. 
6.  A  letter  from  Charles  J.  Catlett  to  Thomas  H. 
Perkins,  of  Boston,  dated  Mar.  5,  1818,  order- 
ing an  insurance  on  the  cargo  of  the  brig,  to 
the  amount  of  $26,000,  on  account  of  Charles 
J.  Catlett,  James  Keith,  Jr.,  and  Thomas  R. 
Keith,  which  was  effected  by  obtaining  the  Suf- 
folk Insurance  Co.,  in  Boston,  to  underwrite 
to  that  amount.  7.  A  letter  of  instructions  from 
the  plaintiffs  to  Thomas  R.  Keith,  dated  Mar. 
26,  1818,  instructing  him  to  invest  the  $90,000 
shipped,  in  purchases  at  Canton,  and,  if  neces- 
sary, to  negotiate  a  credit  for  a  sum  not  exceed- 
ing $30,000  more.  8.  A  letter  of  instructions 
from  the  plaintiffs  to  Capt.  Page,  dated  Mar. 
28,  1818,  directing  him  to  take  command  of  the 
brig  and  proceed  to  Canton,  and  there  deliver 
his  cargo  to  Mr.  Thomas  R.  Keith,  supercargo 
on  board,  who  would  furnish  him  with  a  re- 
turn cargo,  &c. 

In  chief,  a  copy  of  the  register  of  the  Sphinx 
was  produced  ancl  read  in  evidence,  though  ob- 
jected to.  It  purported  that  the  register  had 
been  received  at  the  Treasury  Department, 
after  the  condemnation  of  the  vessel  at  the  Isle 
of  *France.  The  copy  was  certified  [*565 
by  the  Register  of  the  Treasury,  whose  certifi- 
cate was  verified  by  another  from  the  Secre- 
tary of  the  Treasury  of  the  U.  S.,  under  the 
seal  of  his  department.  The  captain  testified 
that  after  the  voyage  had  been  determined  on, 
and  whilst  he  was  preparing  for  it,  he  heard 
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James  Keith,  Jr.,  say  that  he  had  given  to  his 
brother,  Thomas  R.  Keith,  one  third  of  his  in- 
terest in  the  shipment,  and  that  he  was  to  have 
a  third  of  the  profits.  Witness  knew,  or  had 

food  reason  to  believe,  that  Thomas  R.  Keith 
ad  no  money  to  ship  upon  the  voyage.  The 
declaration  of  James  Keith,  Jr.,  was  made 
after  Feb.,  20,  1818,  in  the  counting  room  of 
Charles  J.  Catlett,  who,  on  being  asked  his 
opinion,  said  that  it  would  be  an  insurable  in- 
terest, and  that  they  were  short  insured  about 
$30,000  ;  that  he  would  write  to  T.  H.  Perkins, 
of  Boston,  to  effect  further  insurance,  and  that 
Thomas  R.  Keith's  interest  should  be  insured 
in  the  Boston  policy.  Mr.  Sands,  in  whose 
handwriting,  as  assistant  president  of  the  Pa- 
cific Ins.  Co.,  the  preliminary  proofs  produced 
at  the  trial  had  been  shown  to  be,  testified,  on 
the  examination  of  the  defendants,  that  he  be- 
came vice-president  of  the  Company  about  five 
or  six  years  after  the  date  of  the  insurance  in 
this  case,  that  until  then  he  knew  nothing  of 
the  matter  ;  he  had  understood  the  ground  of 
the  defense  to  be,  the  partnership  of  the  par- 
ties, and  never  understood  that  there  was  any 
question  as  to  the  loss  of  the  vessel.  W.  R. 
Jones  testified  that  he  was  secretary  of  the 
Company  at  the  time  of  the  loss.  The  pay- 
ment was  resisted  on  various  grounds,  though 
he  had  no  positive  recollection  of  any  other 
grounds  than  the  partnership  of  the  parties, 
and  the  investment  of  the  money  in  cotton,  at 
the  Isle  of  France.  A  stipulation  between  the 
parties,  dated  July  26,  1819,  was  read  in  evi- 
dence by  the  defendant's  counsel,  the  purport 
of  which  was,  that  the  assured  should  take  the 
proceeds  of  the  cotton  shipped  at  the  Isle  of 
France  to  Liverpool,  without  prejudice  to  their 
claim  upon  the  underwriters  ;  and  in  case  of  a 
recovery  against  the  underwriters,  the  amount 
received  by  the  assured  as  the  proceeds  of  the 
cotton,  it  was  agreed,  should  be  Credited  to 
the  underwriters. 

5B6*]  *A  verdict  was  taken,  by  consent, 
for  $18,315.13.  Interest  was  computed  from 
Sep.  1,  1824,  with  power  to  the  court  to  in- 
crease or  diminish  the  amount,  should  the 
court  be  of  opinion  that  the  plaintiffs  ought  to 
recover,  and  that  the  interest  ought  to  begin 
at  an  earlier  or  later  day. 

Mr.  J.  Duer,  for  plaintiffs.  It  is  objected 
by  the  defendants,  that  Thomas  R.  Keith  ought 
to  have  been  joined  as  a  party  in  this  suit,  hav- 
ing a  joint  interest  with  the  plaintiffs  in  the 
specie  shipped.  Admitting  he  was  an  owner 
when  the  risk  commenced,  he  had  no  interest 
in  the  subject  of  the  policy.  The  insurance  was 
effected  by  Le  Roy,  Bayard  &  Co. ,  at  the  request 
of  Catlett,  for  the  benefit  of  himself  and  James 
Keith,  Jr.  The  policy  was  filled  up  in  the 
name  of  the  agents,  on  account  of  the  owners. 
Feb.  2,  the  date  of  the  policy,  Catlett  and 
Keith  were  the  sole  owners.  The  letter  of  in- 
struction is  conclusive  evidence  for  whose  ben- 
efit the  insurance  was  effected,  and  was  prop- 
erly resorted  to,  to  prove  the  fact.  2  Cai.,  203. 
To  have  rendered  it  necessary  to  have  made 
Thomas  R.  Keith  a  plaintiff,  it  should  have  ap- 
peared that  he  was  interested  at  the  time  of 
effecting  the  insurance.  Being  a  part  owner 
at  the  commencement  of  the  risk,  gave  him  no 
claim  under  the  policy  previously  effected.  2 

Bos.  &  P.,  155.    It  cannot  be  denied,  that  one 
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of  several  partners  may  insure  in  his  own 
name,  on  his  own  account,  and  recover  in  pro- 
portion to  the  quantum  of  interest  he  proves 
at  the  trial.  1  Cai.,  276;  11  Johns.,  802;  1 
Paine,  615. 

There  is  sufficient  evidence  of  a  total  loss  to 
justify  the  abandonment.  The  court  will  draw 
the  same  conclusions  from  the  testimony  on  a 
verdict  subject  to  the  opinion  of  the  court, 
which  a  jury  would  have  been  warranted  to 
draw.  14  Johns.,  270. 

The  warranty  that  the  brig  was  an  American 
vessel  or  had  a  national  character,  is  supported 
by  very  different  proof  in  time  of  peace,  than 
what  would  be  required  in  time  of  war.  The 
voyage  in  this  case  was  undertaken  in  a  time 
of  peace  and,  therefore,  it  was  only  necessary 
to  show  that  the  vessel  was  owned  by  Ameri- 
can citizens.  In  time  of  war,  it  would  be  neces- 
sary *to  show  that  she  had  a  register,  [*567 
and  that  it  was  on  board.  Here  the  proof  of 
ownership  by  the  plaintiffs,  being  American 
citizens,  was  sufficient  without  the  aid  of  any 
documentary  evidence.  4  East,  137.  The 
necessary  documents  will  be  presumed  to  have 
been  on  board,  unless  doubts  or  suspicions  are 
raised  by  proof.  2  Serg.  &  R.,  133. 

The  right  of  the  plaintiffs  to  abandon  and 
recover  as  for  a  total  loss,  was  not  affected  by 
the  investment  of  the  specie  by  Thomas  R. 
Keith,  in  the  purchase  of  cotton  at  the  Isle  of 
France.  After  the  abandonment,  Thomas  R. 
Keith  remained  quasi  agent  or  trustee  of  the 
insurers,  and  had  a.  right  to  dispose  of  the 
cargo  as  he  thought  most  for  the  interest  of  the 
concerned  ;  and  if  he  acted  with  fidelity,  and 
not  with  a  view  to  his  own  benefit,  the  invest- 
ment of  the  specie  in  the  purchase  of  cotton 
was  no  waiver  of  the  abandonment,  nor  did  it 
prejudice  the  claim  against  the  insurers  for  a 
total  loss.  5  Johns.,  310.  He  had  a  right  to 
invest  the  cargo  in  the  most  convenient  prop- 
erty for  transmission.  1  T.  R.,  611.  At  all 
events,  the  plaintiffs  cannot  be  prejudiced  by 
his  acts  ;  he  was  the  agent  of  the  captain,  whose 
instructions  were,  to  deliver  the  cargo  to  him 
on  the  arrival  of  the  vessel  at  Canton,  but  not 
before.  By  the  acceptance  of  the  appointment 
of  supercargo,  his  rights  and  powers  as  a  part- 
ner or  joint  owner  were  suspended,  and  merged 
in  his  new  character.  He  had  lost  the  posses- 
sion and  control  of  the  property  in  Iransitu, 
and  his  functions  as  supercargo  could  not  be 
exercised  until  the  arrival  of  the  vessel  at  Can- 
ton. He  was  not  a  party  to  the  policy  of  insur- 
ance, and  could  not  by  any  act  of  his,  destroy 
the  plaintiffs'  right  to  abandon.  Every  part- 
ner may  insure  for  himself,  and  abandon  for 
himself. 

If  entitled  to  recover,  the  plaintiff  ought  to 
be  allowed  interest  from  1819,  when  the  cargo 
was  abandoned,  and  documents,  showing  the 
loss  of  the  vessel,  were  exhibited  to  the  de- 
fendants. 

Mr.  P.  A.  Jay,  for  defendants.  Granting 
the  plaintiffs  all  their  facts,  and  all  their  law, 
they  have  recovered  one  sixth  more  than  they 
are  entitled  to,  one  third  of  James  Keith.  Jr's., 
share  of  the  cargo  having  been  conveyed  to 
Thomas  R.  Keith.  *If  Thomas  R.  [*568 
Keith  can  come  in  as  a  part  owner  under  the 
policy,  then  the  action  must  fail  for  the  non- 
joinder of  him  as  a  plaintiff.  If  not  entitled 
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to  be  considered  as  an  assured,  then  the  plaint- 
iffs cannot  recover  for  his  part. 

Who  are  the  parties  to  the  contract?  The 
insurance  was  effected  for  the  benefit  of  the 
owners  of  the  property  laden  and  to  be  laden 
on  board  the  vessel.  Until  the  property  could 
be  identified,  the  owners  could  not  be  known. 
If  by  the  word  "owners"  is  meant  the  proprie- 
tors of  the  property,  then  evidence  of  who 
were  intended  to  be  assured,  limiting  the  pol- 
icy to  a  less  number  than  all  embraced  within 
its  terms,  was  inadmissible.  2  Cr.,  419;  8 
Johns.,  192.  If  the  rights  of  the  parties  are  to 
be  tested  by  the  fact  of  who  were  the  owners 
at  the  date  of  the  policy,  and  not  at  the  com- 
mencement of  the  risk,  then  there  is  a  total 
failure  of  proof,  as  there  were  no  owners  until 
long  after  its  date,  the  specie  probably  not 
being  shipped  until  the  day  of  the  sailing  of 
the  vessel. 

The  vessel  was  not  duly  documented.  It  is 
said  it  was  a  time  of  peace;  but  it  is  supposed, 
because  England  and  France  were  not  at  war 
in  1818,  that  all  the  rest  of  the  world  were 
hushed  in  peace.  In  1818  there  were  wars  ; 
there  were  belligerents;  and  we  were  neutrals. 
The  proof  of  the  register  was  defective.  A  docu- 
ment certified  by  an  officer  not  authorized  by 
law  to  perform  such  duties,  is  not  evidence  ; 
but  if  there  was  a  register,  it  ought  affirmative- 

X'  to  have  been  shown  that  it  was  on  board 
iring  the  voyage.  There  is  no  proof  that  the 
vessel  had  the  American  national  character, 
though  it  was  proved  that  the  plaintiffs,  being 
American  citizens,  owned  her. 

There  is  no  proof  that  the  vessel  could  not 
have  been  repaired  at  the  Isle  of  France  for  a 
moiety  of  her  value.  It  is  said  the  repairs  would 
have  cost  $20,000  ;  but  the  value  of  the  vessel 
is  not  shown. 

The  preliminary  proofs  were  imperfect. 
When  the  vessel  was  abandoned,  $25,000  was 
claimed  from  the  insurers;  now  $30,000.  Then 
three  persons  were  represented  as  having  an  in- 
terest in  the  cargo  insured:  now  but  two.  Then 
the  interest  of  James  Keith,  Jr.,  was  represent- 
569*]  ed  as  being  the  *half  of  a  moiety;  now 
two  thirds  of  a  moiety,  and  that  the  depend- 
ing for  proof  upon  the  declaration  alone  of  the 
plaintiffs. 

The  investment  of  the  cargo  at  the  Isle  of 
France,  by  one  of  the  owners,  in  a  new  ad- 
venture, discharged  the  defendants.  The  rights 
of  Thomas  R.  Keith,  as  a  joint  owner,  did  not 
merge  in  his  character  of  supercargo.  2  Liv. 
Ag.,  216.  As  part  owner,  he  had  the  right  to 
accept  the  property  at  the  Isle  of  France.  He 
did  so  accept  it,  and  invested  it  in  a  new  ad- 
venture. It  was  not  invested  to  be  sent  home, 
but  was  embarked  in  a  new  speculation  ;  and 
if  it  is  allowable  to  an  owner  thus  to  control 
the  property,  he  may  continue  his  adventures 
ad  infinitum,  and  still  insist  upon  his  abandon- 
ment. 

Mr.  O.  Griffin,  on  same  side.  The  prelim- 
inary proofs  were  not  sufficient.  When  proof 
of  interest  was  exhibited,  three  persons  were 
shown  to  be  interested  ;  but  it  appearing  that 
one  of  them  had  appropriated  the  property, 
and  embarked  it  in  a  new  speculation,  it  is  now 
attempted  to  get  rid  of  the  consequences  of 
such  interference,  by  showing  that  he  acquired 
his  interest  after  the  policy  had  been  effected. 
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On  the  trial,  it  was  not  pretended  that  the  pre- 
liminary proofs  were  perfected  previous  to 
1824,  though  now,  interest  is  claimed  since 
1819,  though  there  is  no  proof  to  support  such 
claim. 

A  description  of  the  national  character  of  a 
vessel  in  a  policy,  is  equivalent  to  a  warranty 
that  she  possesses  such  character.  8  Johns., 
319.  The  vessel  was  described  as  American. 
There  is  no  proof  that  she  was  such,  nor  that 
she  was  duly  documented,  and  had  her  regis- 
ter on  board.  The  copy  register  produced  was 
not  evidence,  unless  made  so  by  statute.  1 
Stark.  Ev.,  154.  The  fact,  that  the  Register  of 
the  Treasury  was  the  keeper  of  the  paper,  did 
not  give  him  the  right  to  certify  it,  to  be  used 
as  evidence.  14  Johns.,  308.  If  the  vessel  had 
a  register,  there  was  no  proof  that  it  was  on 
board,  and  unless  it  was  on  board,  it  was  use- 
less. To  entitle  a  plaintiff  to  recover,  he  must 
affirmatively  prove  his  warranty  ;  it  is  prelim- 
inary to  his  right  to  recover.  The  case  in  Serg. 
&  R.,  is  distinguishable  from  this.  There,  the 
national  character  of  the  vessel  and  owners 
was  proved  ;  *here,  it  is  proved  only  [*57O 
by  the  affidavit  of  the  plaintiffs.  There,  the 
only  question,  was  whether  the  register  was  on 
board,  which  the  jury  were  left  to  presume  from 
the  circumstances  of  the  case  ;  here,  the  cap- 
tain was  examined  by  the  plaintiffs,  and  might 
have  proved  the  fact,  if  it  existed. 

There  was  no  evidence  that  the  vessel  could 
not  be  repaired  for  a  moiety  of  its  value.  Allow- 
ing the  probable  expense  to  be  $20,000,  where 
is  the  proof  that  the  vessel  was  not  worth 
$30,000?  The  deterioration  must  be  two  thirds 
to  authorize  an  abandonment. 

Thomas  R.  Keith  ought  to  have  been  made 
a  co  plaintiff.  It  is  admitted  he  was  an  owner 
when  the  voyage  commenced,  and  the  policy 
commenced  on  the  attaching  of  the  risk.  2 
Taunt.,  237.  The  settled  legal  construction  of 
the  policyTannot  be  varied  by  parol  proof.  If 
there  was  a  mistake,  chancery  only  could  cor- 
rect it.  Proof  of  who  were  the  owners  intended 
to  be  insured,  was  not  admissible.  But  admit 
the  letter  to  Le  Roy,  Bayard  &  Co.,  does  it 
vary  the  insurance  ?  When  Catlett  and  Keith 
were  apprised  that  the  insurance  had  been  ef- 
fected by  their  agents,  for  the  benefit  of  the 
owners  generally,  they  ratified  the  act,  as  they 
had  a  right  to  do.  On  the  day  of  sailing,  they 
made  out  their  invoice,  in  which  they  state 
Thomas  R.  Keith  to  be  an  owner,  and  charge 
him  with  a  share  of  the  premium  of  insurance. 
They  subsequently  obtained  an  insurance  in 
Boston,  and  there  the  name  of  Thomas  R. 
Keith  was  inserted.  The  abandonment  was  on 
account  of  the  owners.  Surely,  Thomas  R. 
Keith  was  then  an  owner,  and  in  the  proof  of 
interest  submitted,  he  is  stated  to  be  an  owner. 

The  interest  averred  in  the  declaration  is 
variant  from  that  proved.  If  the  assured  aver 
an  entire  interest  in  themselves  in  the  subject 
insured,  such  averment  is  not  supported  by 
evidence  of  a  joint  interest  with  others.  The 
probata  and  attegata  must  agree.  2  Cr.,  440  ;  3 
Stark.  Ev.,  1159. 

Any  act  of  ownership,  subsequent  to  an  aban- 
donment waives  the  abandonment.  Thomas  R. 
Keith  was  an  owner,  either  legally  or  equitably; 
an  equitable  interest  is  protected  at  law,  8  Johns., 
152,  and  the  correspondent  liabilities  and  obliga- 
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57  l*]tions*attach.  At  all  events.he  was  a  part- 
ner ;  and  though  not  a  general  partner  the  ad- 
venture in  which  he  had  embarked  with  the 
plaintiffs,  created  a  special  partnership,  and  as 
such,  he  had  the  power  to  bind  his  copartners  in 
any  matter  relating  to  the  common  concern.  20 
Johns.,  611.  He  had  an  interest  in  the  property 
which  gave  him  the  right  to  control  it.  He 
might  abandon,  or  he  might  choose  to  continue 
his  dominion  over  it.  He  chose  the  latter.  The 
property  was  safe  in  the  hands  of  the  Ameri- 
can consul.  The  dollars  of  which  the  cargo 
consisted,  sold  at  an  advance  of  from  22  to  24 
per  cent.  ;  and,  instead  of  leaving  the  money, 
or  investing  it  in  bills,  he  entered  into  a  cotton 
speculation,  and  no  thought  of  abandonment 
occurred  until  he  learnt  the  probable  ruinous 
consequence  of  his  speculation.  Then  he  wrote 
to  his  co-owners  to  abandon,  but  not  before. 
It  is  most  evident  he  did  not  act  as  the  agent 
of  the  insurers  in  the  investment  of  the  cargo 
iu  cotton,  but  intermeddled  with  it  for  his  own 
advantage,  and  thereby  the  abandonment  was 
waived  ;  for  it  is  only  in  consequence  of  the 
absolute  renunciation  of  all  right,  possession 
and  use  of  the  property,  that  the  insured  are 
entitled  to  recover  for  a  total  loss.  10  Johns., 
177  ;  12  Johns.,  25.  The  idea  of  the  power  and 
rights  of  a  joint  owner  being  merged  in  the 
character  of  a  supercargo,  is  novel,  and  until 
this  case  was  never  before  suggested.  Although 
Thomas  R.  Keith  was  the  owner  of  only  one 
sixth  of  the  cargo,  on  the  breaking  up  of  the 
voyage  at  the  Isle  of  France,  in  the  absence 
of  his  co-owners,  he  had  the  absolute  right  to 
control  the  property.  1  Dall.,  119  ;  12  Serg. 
&R..248. 

Mr.  D.  B.  Ogden,  in  reply.  It  is  not  compe- 
tent to  the  defendants  now  to  object  to  the 
want  of  proof  of  the  national  character  of  the 
vessel  or  of  the  loss  sustained.  This  should 
have  been  done  on  the  presentment  of  the  pre- 
liminary proofs.  Then  the  only  objections  were 
made,  that  Thomas  R.  Keith  was  a  partner, 
and  that  as  such  partner,  he  had  waived  the 
right  to  abandon  by  the  investment  of  the  funds 
at  the  Isle  of  France.  If  a  party  places  his  ob- 
jections to  preliminary  proofs  on  a  particular 
point,  he  cannot  afterwards  suggest  an  insuffi- 
ciency in  other  particulars,  because,  had  it 
572*]  been  stated,  the  *defect  might  have 
been  supplied.  The  American  character  of  the 
vessel  was  proved  by  the  affidavit  of  Mr.  Cat- 
lett,  which  having  been  used  by  the  defend- 
ants for  one  purpose,  became  evidence  of  all 
contained  in  it.  The  vessel  sailed  from  an 
American  port,  was  commanded  by  an  Ameri- 
can captain,  and  in  the  absence  of  all  circum- 
stances creating  suspicion,  the  presumption  is 
in  favor  of  a  compliance  with  the  warranty. 
The  register  was  sufficiently  proved  ;  it  was 
authenticated  under  the  seal  of  the  Treasury 
Department  of  the  U.  8.  Laws  U.  8. ,  Story 
«d.,  1st  vol.,  272,  Revenue  Laws.  When  a  seal 
is  given  by  law  to  a  public  office,  any  paper 
authenticated  under  that  seal  is  evidence.  As 
to  the  proof  of  loss,  the  probable  expense  of  re- 
pairs was  stated  at  $20,000,  and  from  the  let- 
ter of  instructions,  ordering  iftsurance,  it  ap- 
pears the  vessel  was  valued  at  only  $10,000. 

Whether  Thomas  R.  Keith  ought  to  have 
been  joined  as  a  plaintiff,  depended  upon  the 
question,  whether  he  was  a  contracting  party 
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to  the  policy  of  insurance.  This  being  an  ac- 
tion on  contract,  can  be  brought  only  in  the 
name  of  the  parties  contracting;  and  if  brought 
in  the  name  of  subsequent  owners,  the  plaint 
iffs  would  be  nonsuited.  The  policy  was  ef- 
fected at  the  request  of  and  for  the  benefit  of 
the  plaintiffs;  and  though  others  acquired  an 
interest  before  the  risk  attached,  they  could 
not  join  in  the  action.  That  one  or  more  part- 
ners or  joint  owners  can  insure  their  separate 
interests,  and  that  the  acts  of  the  parties  them- 
selves may  be  given  in  evidence  to  show  the 
facts,  has  been  determined  by  the  court  1  Cai 
276;  2  Cai.,  203;  11  Johns.,  802. 

As  to  the  investment  of  the  funds  by  Thom- 
as R.  Keith.  He  was  not  a  partner,  but  a  joint 
owner,  and  his  connection  with  the  plaintiffs 
was  confined  to  this  one  commercial  adventure. 
But  if  considered  a  partner,  his  conduct  could 
not  affect  the  rights  of  the  plaintiffs.  One  joint 
owner  or  partner  may  assure  his  separate  in- 
terest, and  when  a  loss  happens,  he  has  a  right 
to  abandon,  of  which  right  he  cannot  be  de- 
prived by  any  act  of  his  partners;  for  if  so,  he 
loses  the  rights  of  an  assured.  Whatever 
might  be  the  effect  of  the  acts  of  a  partner  who 
was  jointly  assured,  the  acts  of  an  owner  who 
had  no  interest  in  the  assurance,  could  not  in- 
jure *the  claims  of  the  assured.  One  [*573 
partner  may  bind  another  in  any  act  relating 
to  the  partnership  business,  but  not  out  of  the 
scope  of  the  partnership  concern.  What  right 
had  Thomas  R.  Keith  to  interfere  with  the 
funds  previous  to  the  arrival  of  the  vessel  at 
Canton,  where  it  was  contemplated  the  funds 
should  be  used  and  nowhere  else?  The  captain 
knew  the  terms  of  the  partnership.  Would 
he  have  been  justified  to  have  taken  the  direc- 
tions of  Thomas  R.  Keith,  gone  to  France,  dis- 
posed of  the  cargo,  and  permitted  him  to  have 
received  the  avails.  Nor  could  Thomas  R. 
Keith,  as  supercargo,  commit  the  rights  of  the 
plaintiffs.  He  was  supercargo  for  a  special  voy- 
age.acting  under  a  limited  authority,  expressed 
in  his  letter  of  instructions;  his  functions  did  not 
commence  until  the  arrival  of  the  vessel  at  Can- 
ton. In  case  of  the  breaking  up  of  the  voyage 
by  reason  of  stress  of  weather,  the  general  law 
of  insurance  threw  the  agency  of  ship  and  car- 
go on  the  master;  and  it  belonged  to  him  and 
not  to  the  supercargo,  notwithstanding  the 
opinion  expressed  in  2  Liv.,  216,  that  the  power 
of  an  agent  can  never  be  in  abeyance.  The 
author  cites  12  East,  381,  in  support  of  the  po- 
sition assumed  by  him;  but  the  case  in  East, 
instead  of  supporting,  contradicts  the  principle 
assumed.  So  also,  Judge  Thompson,  of  the  U. 
S.  Bench,  is  of  a  different  opinion.  1  Paine, 
619.  By  the  abandonment  of  the  cargo,  the 
insurers  were  put  in  the  place  of  the  assured, 
and  from  that  moment  the  master  became  the 
agent  of  the  underwriters.  The  master  delivered 
the  cargo  to  the  American  Consul,  believing 
such  to  be  the  best  disposition  he  could  make  of 
it  for  the  benefit  of  those  interested.  The  cap- 
tain being  the  agent  of  the  insurers,  could  not 
devest  himself  of  that  character  by  transferring 
his  authority  to  another;  nor  could  his  acts 
affect  the  rights  of  the  assured.  If  Thorna** 
R.  Keith,  as  admitted  on  the  other  side,  had 
the  right  to  receive  the  cargo  and  purchase 
bills  at  the  Isle  of  France,  then  he  had  the  right 
to  lay  out  the  specie  in  the  purchase  of  such 

1021 


578 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1828 


property  as  be  thought  most  advisable,  and  the 
only  limitation  to  his  authority  was,  that  he 
should  act  in  good  faith.  As  to  the  question 
of  the  allowance  of  interest,  in  case  the  plaint- 
574*]  iff s  *were  permitted  to  retain  their  ver- 
dict, the  counsel  adverted  to  various  facts  in 
the  case,  from  which  he  argued,  that  the  lia- 
bility to  pay  accrued  in  1819,  instead  of  1824. 

By  the  Court,  SUTHERLAND  J.  The  most 
important  inquiry  in  this  case  is  as  to  the  re- 
lation in  which  Thomas  R.  Keith  stood  to  the 
plaintiffs  on  the  record  at  the  time  when  the 
insurance  was  effected,  or  the  policy  attached, 
and  also  when  the  loss  occurred  at  the  Isle  of 
France. 

If  he  was  one  of  the  assured,  then  he  was  a 
party  to  the  contract,  and  should  have  united 
in  the  action  ;  and  upon  that  hypothesis,  it 
seems  also  to  be  conceded  that  his  interference 
with  the  property  after  the  disaster  at  the  Isle 
of  France,  would  discharge  the  underwriters. 
Ogden  v.  N.  Y.  Fire  Ins.  Co.,  10  Johns.,  177, 
and  12  Johns.,  25,  8.  C.,  in  error,  and  cases 
cited;  see,  also,  6  Cr.,  272. 

The  policy  bears  date  Feb.  2,  1818.  The  only 
designation  which  it  contains  of  the  assured  is 
in  its  commencement,  where  it  states,  "that 
Le  Roy,  Bayard  &  Co.,  on  account  of  the  own- 
ers, did  make  insurance."  The  authority  un- 
der which  they  acted  in  procuring  the  insur- 
ance.is  proved  to  have  been  the  letter  of  Charles 
J.  Catlett  to  them  of  Jan.  29, 1818.  In  that  let- 
ter, Mr.  Catlett  requests  that  the  insurance  may 
be  effected  on  the  joint  account  of  Mr.  James 
Keith,  Jr.,  and  himself.  That  such  was  the 
intention  of  Catlett  and  Keith  at  the  time,  and 
that  they  supposed  that  the  policy  in  question 
was  on  their  sole  account,  is  further  proved  by 
the  testimony  of  Captain  Page,  who  states,  that 
when  Catlett  was  first  apprised  of  the  intention 
of  Mr.  James  Keith  to  give  his  brother  an  in- 
terest in  the  ad  venture,  and  was  asked  by  James 
Keith  whether  that  interest  was  an  insurable 
one,  he  replied  that  it  was,  and  that  they  (Cat- 
lett and  James  Keith)  were  then  insured  about 
$30,000,  and  that  he  would  write  to  Mr.  Per- 
kins, of  Boston,  to  effect  further  insurance, 
and  that  Thomas  R.  Keith's  interest  should  be 
insured  in  the  Boston  policy. 
575*1  *We  accordingly  find  that  on  Mar.  5, 
1818,  Mr.  Catlett  writes  to  Mr.  Perkins,  his  Bos- 
ton correspondent,  and  requests  him  to  effect  in- 
surance on  $26,000  of  the  specie,  for  account 
of  James  Keith,  Jr.,  Thomas  R.  Keith  and 
Charles  J.  Catlett,  and  states  in  his  letter  that 
James  Keith,  Jr.,  and  himself  had  already  had 
insurance  effected  on  $80,000.  But  this  evi- 
dence is  objected  to  as  incompetent  on  the  fol- 
lowing ground  :  that  it  appears  from  the  depo- 
sition of  Capt.  Page  and  the  other  evidence  in 
the  case,  and,  indeed,  is  not  denied,  that 
Thomas  R.  Keith  had  an  interest  in  the  cargo 
to  the  amount  of  one  sixth  previous  to  the  lad- 
ing it  on  board  the  vessel ;  that  the  term 
"owners "in  the  policy  means,  in  judgment 
of  law,  owners  at  the  time  when  the  policy  at- 
taches, which  is  when  the  cargo  is  put  on 
board  ;  that  such  being  the  construction  of  law 
upon  the  policy,  and  it  appearing  that  Thomas 
R.  Keith  was  at  that  time  interested  in  the 
cargo,  he  was  an  owner,  and,  therefore,  one 
of  the  assured  within  the  meaning  of  the  pol- 
icy ;  and  that  parol  evidence  was  inadmissible 
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to  control  or  explain  the  intendment  of  law. 
The  principle  here  advanced,  I  apprehend,  is 
not  applicable  to  a  case  like  this ;  the  assured 
were  not  named  in  the  policy ;  who  they  were 
must,  therefore,  be  ascertained  by  extrinsic 
evidence.  The  general  term  "owner"  is  used 
not,  as  it  seems  to  me,  in  its  strict  technical 
and  legal  sense,  but  as  equivalent  to  "  whom- 
ever it  may  concern,"  leaving  the  party  who 
may  claim  the  benefit  of  the  policy  to  establish 
by  evidence  that  he  caused  it  to  be  effected  for 
his  own  security.  This  principle  seems  to  be 
fully  recognized  in  the  case  of  Lawrence  v. 
Van  Horne,  1  Cai.,  276.  There  it  was  a  joint 
adventure  by  three  parties  having  distinct  in- 
terests. The  plaintiffs,  being  one  of  the  par- 
ties, effected  an  insurance  to  a  certain  amount 
on  the  cargo  generally,  whether  in  their  own 
names  or  as  owners  does  not  appear ;  and  it 
was  contended  that  the  legal  construction  of 
the  policy  was  that  the  whole  cargo  was  in- 
sured, and  that  it  was  not  competent  for  a 
party,  under  such  a  policy,  to  aver  in  his  dec- 
laration an  interest  of  one  third,  and  recover 
accordingly  ;  that  he  was  bound  to  specify  in 
his  policy  the  interest  in  the  cargo  which  he 
intended  to  insure.  But  it  was  held  *by  [*5  7  6 
the  court  that  the  assured  is  not  required  to 
state  the  particular  interest  or  proportion  of 
interest  which  he  intends  to  have  insured ; 
that  it  is  sufficient  if  he  have  an  insurable  in- 
terest to  the  amount  insured,  and  it  is  imma- 
terial whether  it  be  a  distinct  or  undivided 
share.  And  it  is  remarked  that  it  may  often 
be  difficult  to  ascertain  the  interest  of  each 
with  certainty  ;  that  the  owners  are  equitably 
entitled  to  their  shares  in  severally,  and  that 
the  interest  of  each  ought  to  be  permitted  to 
be  severally  enforced  under  a  general  policy. 
In  the  present  case  (it  is  further  observed  by 
the  court)  it  appears  that  the  insurance  was,  in 
fact,  intended  for  the  several  interest  of  one  of 
the  parties,  and  a  witness,  who  was  one  of  the 
partners,  testified  that  the  plaintiffs  had  no 
authority  to  insure  except  on  their  own  ac- 
count. Now,  if  it  be  admissible  to  show  by 
extrinsic  evidence  that  the  term  "cargo, "as 
used  in  a  policy,  means  not  the  whole  cargo, 
but  an  undivided  share  or  interest  in  it,  why 
is  it  not  competent  to  show  by  the  same  species 
of  evidence  that  the  word  " owners"  in  a  pol- 
icy was  not  intended  to  embrace  all  the  owners, 
but  such  of  them  only  as  caused  the  insurance 
to  be  effected  ?  The  evidence  contradicts  the 
policy  as  much  in  the  one  case  as  in  the  other; 
but  in  truth  it  is  no  contradiction — it  is  only 
reducing  to  certainty  that  which  was  left  un- 
certain by  the  general  phraseology  of  the  pol- 
icy. Murray  v.  Col,  Ins.  Co.,  11  Johns.,  311 ; 
Marsh.  Ins.,  682,  710,  730;  Lavrrence  v.  Sebor, 
2  Cai.,  203.  I  am  of  opinion,  therefore,  that 
the  plaintiffs  were  properly  admitted  to  show 
that  the  insurance  was  affected  by  them  to 
cover  their  own  individual  interest  in  the  ad- 
venture, and  that  they  have  shown  it  by  com- 
petent evidence.  The  action,  therefore,  is  prop- 
erly brought  in  their  names  only,  and  they 
cannot  be  prejudiced  by  the  acts  of  Thomas 
R.  Keith,  on  the  ground  of  his  being  one  of 
the  assured. 

If  Thomas  R.  Keith  was  not  one  of  the  as- 
sured, then  it  seems  to  me  not  very  important 
to  determine  what  was  the  precise  character 
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of  his  interest  in  the  adventure.  If  he  was  a 
partner,  it  was  in  a  limited  and  special  part- 
nership, confined  to  this  transaction  only  ;  and 
I  am  inclined  to  think  that  the  views  of  Judge 
Thompson  on  this  point  are  sound  ;  that,  under 
the  circumstances  of  this  case,  admitting  Thom- 
577*]  as  R.  *Keith  originally  to  have  been  a 
partner,  his  power  and  authority  as  partner 
were,  when  the  voyage  commenced,  merged 
in  his  character  of  supercargo.  (1  Paine,  619.) 
I  do  not  perceive  the  legal  absurdity  which 
this  position  is  supposed,  by  the  defendant's 
counsel,  to  involve.  An  adventure  is  agreed 
upon,  upon  the  joint  deliberation  and  advice 
of  all  the  parties  concerned.  Its  details  are 
arranged,  and  all  the  precaution  taken  to  ren- 
der it  successful  which  the  joint  wisdom  of  all 
can  suggest.  Cannot  one  of  the  partners  be 
deputed,  under  special  instructions  as  super- 
cargo, to  carry  the  views  of  all  into  effect, 
without  arming  him  with  authority  to  substi- 
tute his  own  judgment  and  discretion  in  lieu 
of  his  special  instructions  ?  It  may  be  con- 
ceded, without  affecting  the  argument  in  this 
case,  that,  in  relation  to  third  persons  ignorant 
of  his  special  character  dealing  with  him  as 
partner,  his  acts  in  relation  to  the  partnership 
property  would  still  bind  all  the  partners ;  for 
here  the  special  character  in  which  Thomas 
R.  Keith  acted  for  the  voyage  was  known  to 
Capt.  Page.  He  admits  that  he  had  frequently 
seen  his  letter  of  instructions,  and  his  own 
letter  of  instructions  discloses  the  fact  that  Mr. 
Keith  accompanied  him  as  supercargo.  It  di- 
rects him  to  proceed  to  Canton,  in  China,  and 
there  deliver  his  cargo  to  Mr.  Thomas  R. 
Keith,  supercargo  on  board.  The  bill  of  lad- 
ing, signed  by  the  master,  speaks  the  same 
language,  and  binds  him  to  deliver  the  cargo 
at  Canton  to  Thomas  R.  Keith,  supercargo. 
As  supercargo,  he  had  no  control  over  the  car- 
go until  it  arrived  at  the  port  of  destination ; 
and  the  master  had  no  right  to  deliver  it  to  him 
in  that  character  until  then.  After  the  disas- 
ter the  master  became  the  agent  of  whomso- 
ever it  might  concern.  If  there  was  a  valid 
abandonment,  he  became  the  agent  of  the 
underwriters ;  and  his  delivery  of  the  cargo  to 
Thomas  R.  Keith  (if  it  is  to  be  considered  as  a 
delivery  to  him)  was  a  delivery  to  him  as  his 
own  agent ;  and  the  subsequent  acts  of  Keith 
are  to  be  considered  as  the  acts  of  the  master. 
They  were,  at  all  events,  not  the  acts  of  an 
owner.  7  Johns.,  412,  514. 

2.  The  proof  of  loss  was,  prima  fade,  suffi- 
cient. The  master  states,  in  his  deposition, 
that  the  surveyors,  after  a  thorough  examina- 
tion, reported  that  the  vessel  could  not  be  re- 
578*J  paired  *at  the  Isle  of  France  for  less 
than  $20.000 ;  upon  which  report  and  the  re- 
quest of  the  deponent  the  Court  of  Vice- 
Admiralty  directed  her  to  be  sold.  It  is  said 
that  the  master  does  not  even  state  that  he  be- 
lieved the  report  of  the  survey  or  in  this  respect 
to  be  true  ;  but  that  is  the  necessary  inference, 
when  he  made  it  the  foundation  of  an  applica- 
tion to  the  Court  of  Vice-Admiralty  for  her 
condemnation  and  sale.  The  only  proof  of 
the  value  of  the  vessel  is  contained  in  the  let- 
ter from  Mr.  Catlett  to  Le  Roy,  Bayard  &  Co., 
of  Jan.  29,  1818,  under  which  they  effected  the 
policy.  It  is  there  valued  at  $10,000 ;  and  if 
that  letter  is  competent  evidence,  it  is  suffi- 
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cient.  No  doubt  was  ever  expressed  by  the 
defendant  that  the  technical  total  loss  was  suf- 
ficiently established.  They  put  their  refusal 
to  pay  on  other  grounds. 

8.  The  warranty  of  American  property  was 
sufficiently  established.  It  is  proved,  by  the 
affidavit  of  Charles  J.  Keith,  of  Apr.  2,  1819, 
that  she  was  owned  by  citizens  of  the  U.  8. 
She  cleared  from  an  American  port,  and  I  am 
inclined  to  think  that  the  register  was  suffi- 
ciently proved.  A  copy  was  produced  from 
the  Treasury  Department  of  the  U.  8.  (where 
the  original  is  required  to  be  filed  after  a  ves- 
sel is  condemned),  certified  by  the  register  of 
the  department,  and  the  fact  of  his  being  reg- 
ister attested  by  the  Secretary  of  the  Treasury 
under  the  seal  of  the  department.  Proof  that 
there  was  a  register  was  prima  fade  evidence 
that  it  was  on  board  during  the  vovaee  2 
Serg.  &  R.,  133. 

4.  As  to  the  question  of  interest ;  it  com- 
menced 30  days  after  the  preliminary  proofs 
were  exhibited  to  the  officer.  There  is  no  di- 
rect positive  proof  in  the  case  when  they  were 
exhibited.  The  abandonment  was  made  Feb. 
24,  1819 ;  and  the  principal  documents  to  es- 
tablish the  interest  of  the  plaintiffs  appear  to 
have  been  prepared  as  early  as  Feb.  and  Apr. 
of  that  year.  I  allude  to  the  affidavit  of  Charles 
J.  Catlett  and  James  Keith,  Jr.,  of  Feb.  27, 
1819,  and  the  separate  affidavit  of  Catlett,  of 
Apr.  2,  1819.  The  agreement  between  the 
plaintiffs  and  the  defendants,  of  July  26,  1819, 
which  is  attached  to  and  made  a  part  of  the 
case,  shows:  1.  That  the  plaintiffs  at  the  time 
knew  that  the  cargo  had  been  invested  in  cot- 
ton *at  the  Isle  of  France,  and  shipped  [*579 
to  Liverpool ;  and  2.  That  a  suit  was  then  con- 
templated against  the  underwriters. 

Now  the  probability  is  extremely  strong, that 
the  knowledge  of  the  defendants  as  to  the  trans- 
action at  the  Isle  of  France,  was  derived  from 
the  preliminary  proofs  ;  and  it  is  also  very  im- 
probable that  the  parties,  in  a  formal  article  of 
agreement,  would  speak  of  a  contemplated  suit, 
if  the  foundation  for  a  suit  had  not  already 
been  laid,  by  the  exhibition  of  preliminary 
proofs,  and  the  refusal  of  the  underwriters  to 
pay  ;  this  evidence  is  corroborated,  in  some 
degree,  by  the  testimony  of  Sands  and  Jones, 
the  former  secretaries  of  the  Company.  Mr. 
Jones  was  secretary  at  the  time  of  the  loss, and 
payment,  he  says,  was  resisted  on  various 
grounds.  Payment  could  not  be  demanded 
until  the  preliminary  proofs  were  exhibited, 
and  the  grounds  on  which  it  was  resisted  grew 
out  of  them  also. 

I  think  it  is  established,  prima  fade,  by  the 
testimony  of  Mr.  Bayard,  that  the  letter  of 
Cartlett  to  Le  Roy,  Bayard  &  Co.,  Jan.  29, 
1818,  which  requested  insurance  to  be  effected, 
was  exhibited  to  the  underwriters  when  the  in- 
surance was  effected. 

On  the  whole,  I  think  a  jury  would  be  au- 
thorized in  inferring  from  the  facts  and  circum- 
stances in  the  case,  that  the  preliminary  proofs 
were  made  some  time  during  the  year  1819,and 
the  interest,  therefore,  ought  to  commence.say 
from  Jan.,  1820. 

Affirmed— 4  Wend.,  75. 

Cited  in— 9  Wend..  46;  3  Den.,  241;  37  N.  T.,  83;  2 
Trans.  App.,351 ;  51  Barb.,  653 ;  1  Bos.,  518,  568 :  35  N. 
J.  L.,  252. 
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583*]  *MURRAY,  Impleaded  with  Others, 
Appellant, 

and 
BLATCHFORD  ET  AL.,  Respondents. 

Executors  and  Administrators — Rights,  &c. ,  are 
the  Same — Release  by  Two,  Good  Without  Con- 
currence of  Third — Doctrine  of  Lis  Pendens 
— Application  by  One  of  Three  Administrators 
to  Chancellor  for  Suspension  of  Administra- 
tion— Collusion  with  Executor  to  Produce  De- 
vastavit— Fraud—  Rebuttal  of  Charge  in  Chan- 
cevy  by  Answer — Release  of  Debt,  on  a  Com- 
promise, by  Administrators,  Sustained  in  Ab- 
sence of  Fraud. 

A  release  of  a  debt  by  two  administrators,  without 
the  concurrence  of  a  third  administrator,  is  good, 
and  the  dissent  of  the  third  forms  no  objection  to 
its  validity.  Executors  and  administrators  stand  on 
the  same  ground  ;  their  liabilities  and  responsibil- 
ities, and  their  rights,  interest  and  authority,  over 
the  estate  of  the  deceased,  are  the  same.  The  doc- 
trine of  its  pendens  is  not  applicable  to  an  interloc- 
utory proceeding  :  as  where  notice  was  given  of  an 
intended  application  to  the  Chancellor,  by  one  of 
three  administrators,  for  the  suspension  of  the  pow- 
ers of  the  administration,  and  the  appointment  of  a 
receiver,  on  the  alleged  grounds  of  the  insolvency 
of  one  of  the  co-administrators,  and  the  advanced 
age  and  infirmities  of  the  other.  A  compromise, 
made  by  a  debtor  of  the  estate  with  the  administra- 
tors, whose  powers  were  thus  sought  to  be  suspend- 
ed, and  a  release  executed  by  such  administrators 
after  such  notice,  was  held  operative,  notwithstand- 
ing such  notice.  An  answer  to  a  bill  in  chancery, 
charging  fraud,  responsive  to  the  bill  denying  the 
charge,  and  uncontradicted  by  evidence,  rebuts  the 
idea  of  f  mud.  Persons  interested  in  an  estate,  may 
pursue  property  into  the  hands  of  any  person  who 

NOTB.— Executors  and  administrators— Powers  of. 

Several  co-executors  or  co-administratoi-s  are  con- 
sidered as  one  person,  and  the  acts  of  one  are 
deemed  the  acts  of  all.  All  need  not  unite  in  acts 
concerning  the  estate  committed  to  them.  Wheeler 
v.  Wheeler,  9  Cow.,  34 :  Jackson  v.  Robinson,  4 
Wend.,  436:  Stuyvesant  v.  Hall,  2  Barb.  Ch.,  151; 
Douglass  v.  Satterlee,  11  Johns.,  16;  Gardner  v.  Mil- 
ler, 19  Johns.,  188 ;  People  v.  Miner,  37  Barb.,  466 ; 
People  v.  Keyser,  28  N.  Y.,  226;  17  Abb.  Pr.,  214; 
Shaw  v.  Berry,  35  Me.,  279 ;  Devling  v.  Little,  28  Pa. 
St..  502 ;  Hoke  v.  Fleming,  10  Ired.,  263.  But,  see, 
Bryan  v.  Stewart,  83  N.  Y.,  270;  Bailey  v.  Spofford, 
14  Hun,  86 ;  Crane  v.  Decker,  22  Hun,  452. 

One  cannot  execute  a  power,  which  is  vested  in  both. 
Kling  v.  Hummer,  2  Pa.,  349:  Smith  v.  Moore,  6  Dana, 
417;  Bankv.  Baugh,  17  Miss.,  290. 
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colludes  or  conspires  with  the  executor  to  produce 
adevastavit.  Collusion  is  any  intermeddling  with 
the  executor  or  the  assests  of  the  testator,  by  which 
the  executor  is  guilty  of  a  violation  of  his  duty.  A 
release  of  a  debt*  on  a  compromise  with  a  debtor, 
executed  by  the  administrators,  though  contrary  to 
the  wishes  of  one  third  of  those  entitled  to  distribu- 
tion, will  not  be  set  aside  where  there  is  no  fraud  or 
collusion  shown  between  the  debtor  and  the  admin- 
istrators. 

Citations— 3  Bac.  Abr.,  Exrs.  &  Adms.,  D.:  1  Atk.. 
460;  4Bac.  Law,  83;  11  Vin.,  73;  Tothil,  264,  265 ;  2 
Bl.  Com.,  510 ;  2  Ves.,  267 ;  Toll.  Exr.,  407,  408 ;  11 
Johns.,  22 ;  1  Johns.  Ch.,  576  ;  7  Johns.  Ch.,  150. 

A  PPE AL  from  the  Court  of  Chancery.  John 
1JL  B.  Murray  and  John  P.  Mumford  were 
partners  in  business,  as  merchants,  in  the  City 
of  N.  Y. ,  iinder  the  firm  of  Murray  &  Mum- 
ford,  which  partnership  terminated  in  1806. 
In  1818,  Mumford  filed  a  bill  in  the  Court  of 
Chancery  against  Murray, claiming  a  large  bal- 
ance as  due  to  him,  and  praying  an  account. 
Murray  put  in  his  answer  to  the  bill,  a  replica- 
tion was  filed,  but  before  publication  passed, 
the  complainant,  *in  1820,  died  intes-  [*584 
tate,  leaving  a  widow  and  six  children,  viz. : 
John  I.  Mumford,  Charles  F.  Mumford,  Har- 
riet, the  wife  of  John  D.  Keese,  Julia  Ann, the 
wife  of  Richard  M.  Blatchford,  Maria  A., wife 
of  James  C.  Bliss,  and  Caroline  M.,  the  wife 
of  Daniel  E.  Dunscomb.  Administration  upon 
the  estate  of  the  intestate  was  granted  to  his 
widow,  Mary  I.  Mumford,  his  son,  John  I. 
Mumford,  and  his  son-in-law,  Daniel  E.  Duns- 
comb,  who  exhibited  their  bill  of  revivor  and 
supplement  against  John  B.  Murray,  who  an- 
swered to  the  same,  and  the  cause  was  put  at 
issue,  and  proofs  taken.  In  Jan.,  1822,  a  de- 
cretal order  was  made,  requiring  the  defend- 
ant to  account.  The  defendant  appealed  to 
this  court,  which  appeal  was  dismissed  for 
want  of  prosecution,  in  Sep.,  1822.  In  Dec., 
1822,  the  defendant  obtained  a  rehearing  in 
the  Court  of  Chancery,  and  the  decretal  order 
of  the  preceding  Jan.  was  confirmed.  The  de- 
fendant again  appealed,  and  in  Sep.,  1823,  the 
second  appeal  was  also  dismissed,  for  the  want 
of  prosecution.  An  account  was  then  taken 
before  a  master,  who,  in  Sep..  1824,  reported 
in  favor  of  the  complainants,  to  the  amount  of 
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about  $90,000,  which  report  was  confirmed  by 
an  order  entered  Jan.  26,  1825. 

Previous  to  the  entry  of  the  order  for  con- 
firmation, to  wit:  Jan.  15, 1825,DanielE.  Duns- 
<:oinb,  one  of  the  administrators,  gave  notice  of 
an  intended  application  to  the  Chancellor  on 
the  24th  January,  for  the  appointment  of  a  re- 
ceiver, and  a  suspension  of  the  powers  of  the 
administrators,  on  the  alleged  grounds,  that 
John  I.  Mumford,  one  of  the  administrators, 
had  stopped  payment  and  become  insolvent  ; 
that  Mary  I.  Mumford  was  far  advanced  in  age, 
and  of  infirm  health  ;  and  that  there  were  dif- 
ferences existing  between  her  and  him,  the  said 
Daniel  E.  Dunscomb,  which  prevented  all  in- 
tercourse between  them,  and  rendered  it  im- 
possible for  them  to  concur  in  the  duties  and 
offices  of  the  administration.  These  facts  were 
set  forth  in  a  petition,  verified  by  the  affidavit 
of  Dunscomb,  and  copies  of  the  petition  and 
notice  were  served  on  John  B.  Murray,  Mary 
I.  Mumford  and  John  I.  Mumford.  Jan.  20, 
Dunscomb,  on  the  request  of  the  two  other  ad- 
585*J  ministrators,  *agreed  to  postpone  the 
application  until  the  31st  of  the  same  month  ; 
and,  on  the  same  day,  viz.:  Jan.  20,  Mary  I. 
Mumford  and  John  I.  Mumford,  without  the 
assent  of  Dunscomb,  made  a  compromise  of 
the  suit  with  the  defendant,  John  B.  Murray, 
accepted  from  him  $30,000,  and  by  an  instru- 
ment under  their  hands  and  seals,  released  him 
from  the  decrees  made  in  the  cause,  and  from 
all  claims,  causes  of  action,  matters  and  things 
mentioned  or  intended  in  the  decrees,  or  which 
were  or  could  be  claimed  in  the  cause  prosecu- 
ted against  him.  The  late-  Chancellor  Kent  ad- 
vised Mrs.  Mumford  to  make  the  compromise, 
and  was  a  witness  to  the  execution  of  the  re- 
lease. 

To  set  aside  this  release,  a  bill  was  filed  by 
Richard  M.'Blatchford  and  Julia  Ann,  his  wife, 
and  James  C.  Bliss  and  Maria  A..,  his  wife,  in 
July,  1825,  against  John  B.  Murray,  Mary  I. 
Mumford,  John  I.  Mumford,  Charles  F.  Mum- 
ford,  John  D.  Keese  and  Harriet  E.,  his  wife, 
and  D.  E.  Dunscomb  and  Caroline  Matilda, his 
wife,  charging  the  release  to  have  been  ob- 
tained by  fraud,  and  by  taking  advantage  of 
the  necessitous  circumstances  of  Mary  I.  Mum- 
ford  and  John  I  Mumford.  The  defendants, 
in  their  separate  answers,  admit  the  facts  stated 
as  to  the  prior  suit,  and  the  compromise  made 
between  Mary  I.  Mumford  and  John  I.  Mum- 
ford  and  John  B.  Murray,  but  aver  that  the 
same  was  fairly  made,  and  deny  all  fraud.  It 
is  deemed  unnecessary  to  state  the  facts  and 
circumstances  of  the  case  relied  on  by  the  com- 
plainants in  support  of  the  charge  of  fraud,  as 
they  are  adverted  to  in  the  opinion  of  the 
Chief  Justice,  pronounced  on  the  decision  of  the 
cause.  The  cause  in  chancery  was  brought  to 
a  hearing  in  Dec.,  1827,  before  the  Hon.  James 
Emott,  one  of  the  circuit  judges,  sitting  for  the 
Chancellor,  who,  Feb.  1,  1828,  decreed  the  re- 
lease to  be  inoperative  so  far  as  regarded  the 
rights  and  interests  of  the  complainants  ;  but, 
as  between  the  parties  and  privies  thereto,  he 
declared  the  same  to  be  valid  and  binding,  and 
ordered  two  sixth  parts  of  $20,000,  the  propor- 
tions or  shares  which  the  complainants  would 
have  been  entitled  to,  had  they  consented  to 
the  settlement,  to  be  paid  back  to  John  B. 
Murray  (the  same  having  been  paid  into  court), 
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and  that  the  *complainants  have  leave  [*586 
to  prosecute  the  original  suit  to  a  final  decree, 
to  ascertain  the  amount,  if  any,  due  from  John 
B.  Murray  to  the  estate  of  John  P.  Mumford, 
to  the  end  that  the  complainants'  interest  might 
be  liquidated,  and  gave  further  directions  as 
to  costs,  &c.  The  defendant,  Murray,  appealed 
from  all  that  part  of  the  decree  adjudging  the 
release  inoperative  as  it  regarded  the  rights  and 
interests  of  the  complainants,  giving  them  the 
right  to  prosecute  the  original  suit,  and  direct- 
ing that  only  two  sixths  of  $20,000  should  be 
paid  back  to  the  defendant ;  insisting,  that  if 
the  release  was  in  any  respect  adjudged  inoper- 
ative, he  ought  to  have  been  allowed  to  receive 
back  the  whole  sum  of  $30,000  ;  and  the  com- 
plainants filed  a  cross  appeal  from  that  part  of 
the  decree  which  directs  the  two  sixths  of 
$20,000  to  be  paid  back  to  the  defendant.  The 
cause,  on  the  appeal  of  the  defendant,  was  first 
moved  for  argument. 

The  reasons  for  the  decree  in  the  Court  of 
Chancery,  appear  in  the  following  opinion,  pro- 
nounced by  Judge  Emott  on  the  decision  of  the 
cause,  which,  not  being  published  in  the  Chan- 
cery Reports,  necessarily  is  presented  here  : 

The  points  in  this  cause,  which  I  am  called 
upon  to  decide,  will  present  themselves  with 
more  clearness  when  a  few  facts,  with  dates, 
are  stated. 

It  appears  that  John  P.  Mumford  died  in 
Nov.,  1820,  leaving  the  defendant,  Mary  I. 
Mumford,  his  widow,  and  the  defendants, 
John  I.  Mumford,  Charles  F.  Mumford,  Har- 
riet Keese  and  Caroline  Dunscomb,  and  the 
plaintiffs,  Julia  Blatchford  and  Maria  Bliss, 
his  children.  Mumford  having  died  without  a 
will,  administration  of  his  estate  was  granted 
to  the  widow,  Mary  Mumford,  the  son,  John 
Mumford,  and  the  son  in-law,  Daniel  E.  Duns- 
comb.  His  estate,  after  the  payment  of  debts, 
goes  in  the  regular  course  of  distribution  :  one 
third  to  the  widow,  and  a  sixth  of  the  remain- 
ing two  thirds  to  each  of  the  children. 

In  Nov.,  1818,  John  P.  Mumford  filed  his 
bill  in  this  court  against  John  B.  Murray,  who 
had  been  his  former  partner,  in  order  to  make 
him  account  for  a  large  sum  of  money,  in  his 
capacity  of  partner,  which  he  had  either  re- 
ceived *or  made  himself  liable  for.  An  [*587 
answer  was  put  in,  but  it  was  excepted  to,  and 
the  bill  was  also  amended.  The  exceptions  and 
amendments  were  answered,  and  on  further 
exceptions,  were  again  answered.  Mumford 
died  in  Nov.,  1820,  and  in  Mar.  following,  his 
administrators  filed  a  supplemental  bill,  and 
bill  of  revivor,  which  being  answered,  proofs 
were  taken  in  the  cause,  and  Chancellor  Kent, 
in  Jan.,  1822,  made  a  decree,  by  which  he  di- 
rected an  accounting,  on  principles  declared  in 
the  decree.  An  appeal  was  entered  to  this  de- 
cree, by  Murray,  but  it  was  dismissed  for  want 
of  prosecution,  in  Sep.,  1822. 

In  Nov. ,  1822,  Murray  presented  a  petition 
for  a  rehearing,  and  for  liberty  to  file  a  cross- 
bill. The  bill  was  filed  and  answered,  and  on 
the  rehearing,  Chancellor  Kent,  Dec.  21,  1822, 
after  giving  an  elaborate  and  detailed  opinion, 
confirmed  his  former  decree,  in  all  respects.  In 
Jan.,  1823,  Murray  again  appealed,  and  the 
last  appeal  was  also  dismissed  for  want  of 
prosecution,  in  Sep.  following. 

The   cause  was  then  carried   to  a   master, 
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•who,  in  Sep. ,  1824,  concluded  a  report  in  favor 
of  the  plaintiffs,  for  upwards  of  $80,000,  on 
the  principles  and  according  to  the  instructions 
of  the  order  of  reference.  The  report  of  the 
master  is  dated  Sep.  1,  but  was  not  formally 
completed  until  sometime  in  Jan.  thereafter. 
The  amount,  however,  was  known  to  the  par- 
ties in  Sep.,  and  taking  the  decretal  order  of 
Jan.,  1822,  as  establishing  their  rights,  the  sum 
reported  is  within  the  calculation,  which  could 
readily  be  made. 

In  the  autumn  of  1823,  John  I.  Mumford, 
one  of  the  administrators,  failed,  having  in  his 
hands  something  like  $7,000  of  moneys  be- 
longing to  the  estate  ;  and  for  this,  and  other 
alleged  causes,  a  petition  in  the  cause  was 
drawn,  in  the  name  of  Dunscomb,  the  co-ad- 
ministrator, praying  for  the  appointment  of  a 
receiver,  and  that  the  administrators  might  be 
restrained  from  any  further  exercise  of  their 
powers.  The  petition  was  prepared  Jan.  11, 
and,  with  a  notice  of  an  application  to  the 
Chancellor  for  Jan.  24,  was  served  on  the  de- 
588*]  fendants,  John  I.  Mumford,  *Mary  I. 
Mumford  and  John  B.  Murray.  Jan.  20,  John 
I.  Mumford  and  Mary  I.  Mumford  applied  to 
Dunscomb  to  postpone  his  application  for  a 
week,  and  he,  consenting  to  such  delay,  gave  a 
new  notice  for  Jan.  31,  which  was  served  upon 
his  co-administrators,  and  upon  Murray.  Jan. 
20,  John  I.  Mumford  and  Mary  I.  Mumford, 
without  the  concurrence,  and  against .  the 
known  wishes  of  Dunscomb,  took  upon  them- 
selves to  settle  with  Murray.  They  com- 
pounded with  him  for  $30,000  and,  on  receiv- 
ing that  sum,  gave  him  a  release. 

The  object  of  the  bill,  in  this  clause,  is  to 
have  the  release  set  aside  ;  and  upon  the  argu- 
ment, several  grounds  were  taken,  which  I 
shall  now  proceed  to  consider. 

The  first  point  is,  that  the  release  was  bad, 
as  being  executed  by  two  administrators,  with- 
out the  other. 

It  is  certainly  true  that  Lord  Bacon,  in  his 
tract,  entitled,  "The  Use  of  the  Law"  (title 
Property  by  Letters  of  Administration),  says, 
any  one  executor  may  convey  the  goods  or  re 
lease  debts,  without  his  companion  ;  and  any 
one,  by  himself,  may  do  as  much  as  all  to- 
gether ;  but  it  is  not  so  with  administrators, 
for  they  have  but  one  authority  given  to  them 
by  the  bishop,  over  the  goods,  which  authority 
being  given  to  many,  is  to  be  executed  by  all 
of  them  joined  together. 

And  in  Hudson  v.  Hudson,  1  Atk.,  460,  de- 
cided in  1737,  Ld.  Hardwicke  said  he  was  of 
opinion  that  one  administrator  could  not  re- 
lease a  debt  or  convey  an  interest  so  as  to  bind 
the  other,  and  that  the  case  of  an  administrator 
differed  from  that  of  an  executor.  He  places 
his  opinion  on  the  ground  that  the  adminis- 
tration is  the  nature  of  an  office,  and  draws  the 
consequence  that  the  administrators  must  join 
in  the  execution  of  the  acts  of  the  office  ;  and 
on  this  kind  of  reasoning,  he  said,  the  case  de- 
pended. He  remarked  that  no  case  had  been 
cited,  but  he  had  the  opinion  of  a  very  great 
man,  Ld.  Bacon,  which  seemed  to  correspond 
with  his,  as  to  the  nature  of  the  different 
rights  of  executors  and  administrators.  All 
this,  however,  was  a  mere  speculation  on  the 
part  of  His  Lordship,  as  the  cause  did  not  turn 
on  this  point,  and  the  release,  in  that  particu- 
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lar  case,  was  held  good  at  law,  but  was  set 
aside  in  chancery,  as  having  been  unfairly  ob- 
tained. 

*On  the  other  hand,  we  have  the  [*589- 
Touchstone,  which,  in  page  462,  after  saying 
that  all  the  executors  are,  in  the  eye  of  the  law, 
but  as  one  man,  and  that  most  acts  done  by  or 
to  any  one  of  them,  are  esteemed  as  acts  done 
by  or  to  all  of  them,  adds,  but  how  the  law  is 
of  administrators,  quaere ;  for  some  think  that 
one  of  them  may  sell  goods  and  release  debts- 
without  the  other.  And  Comyn,  in  his  Digest, 
says,  that  if  there  are  several  executors  of  ad- 
ministrators, they  have  a  joint  and  entire  in- 
terest in  all  the  goods  of  the  testator,  which 
cannot  be  divided  ;  and  that,  therefore,  a  re- 
lease of  a  debt  by  one,  is  good  for  all.  1  Com. 
Dig.,  342.  It  is  true  that  Comyn  refers  to  the 
marginal  notes  in  Dyer,  which,  as  having  been 
made  by  Ld.  Ch.  J.  Treby,  are  considered  of 
great  weight  and  authority,  and  which  speaks 
only  of  executors  ;  but  the  Digest  is  equally 
strong  to  show,  that  in  the  opinion  of  Ch.  B. 
Comyn,  the  case  of  an  administrator  does  not. 
differ  from  that  of  an  executor. 

In  1751,  we  have  the  case  of  Jacomb  v.  Har- 
wood,  2  Ves.,  265,  in  the  very  court  in  which 
Ld.  Hardwicke  continued  to  preside,  where  we 
find  Sir  John  Strange,  the  Master  of  the  Rolls, 
saying,  I  never  knew  it  questioned,  in  case  of 
executors,  that  each  executor  has  the  entire 
control  of  the  personal  estate  of  the  testator, 
may  release  or  pay  a  debt,  or  transfer  any  part 
of  the  testator's  property,  without  the  concur- 
rence of  the  other  executor.  It  has,  indeed, 
been  questioned  in  case  of  administrators, 
whether  one  administrator  had  such  a  power 
equal  to  that  of  an  executor,  and  the  attempt 
has  been  made  to  distinguish  that  from  the 
case  of  executors  ;  and  though,  in  Hudson  v. 
Hudson,  it  was  said  that  the  Lord  Chancellor 
had  been  of  opinion  that  one  administrator 
could  not  release  so  as  to  bind  the  other,  yet 
when  that  case  was  more  narrowly  looked  into, 
it  appeared,  clearly,  that  it  was  applicable  to- 
the  particular  circumstances  of  the  case.  But 
after  that  was  Willand  v.  Fenn,  where  it  was 
held  in  B.  R.  after  three  arguments,  that  one 
administrator  stood  on  the  same  ground  or 
foundation  with  one  executor.  Toller,  in  his 
Law  of  Executors,  408,  after  citing  the  cases 
of  Hudson  v.  Hudson,  and  Willand  v.  Fenn, 
says,  it  seems  to  be  now  settled,  *that  [*59O 
a  joint  administrator  stands  on  the  same  foot- 
ing, and  is  invested  with  the  same  powers,  as  a 
co-executor.  And  Ch.  J.  Kent,  in  delivering 
the  opinion  of  the  court  in  Douglass  v.  Satter- 
lee,  11  Johns.,  22,  declares  that  it  is  well  set- 
tled, that  each  executor  has  the  control  of  the 
estate,  and  may  release,  pay,  or  transfer,  with- 
out the  agency  of  the  other  ;  and  that  execu- 
tors and  administrators  stand  on  the  same 
ground,  and  their  powers  and  responsibilities 
in  respect  to  each  other  are  the  same. 

Resting  on  authority,  there  is  no  difficulty 
in  arriving  at  the  conclusion  that  the  release  by 
the  two  administrators  is  good  in  law.  If  the 
cases  left  any  room  to  doubt,  on  this  subject, 
the  reason  of  the  thing,  as  well  as  the  necessi- 
ty of  the  case  at  this  day,  would  lead  to  the- 
same  result.  Ld.  Bacon's  notion,  that  the  ad- 
ministrators had  a  mere  authority  which  was 
to  be  jointly  exercised,  was  probably  taken 

WEND.  1. 


1828 


MURRAY  v.  BLATCHFORD. 


590 


from  the  doctrines  and  practice  of  the  ecclesi- 
astical courts,  at  a  time  when  the  administra- 
tor was  the  creature  of  the  ordinary,  acting  by 
his  will  and  substantially  for  his  benefit.  The 
letter  ofadministration  was  then  considered  as 
a  power  of  attorney,  giving  no  interest,  and  to 
be  strictly  pursued.  But  since  the  statutes  des- 
ignating the  persons  entitled  to  administration, 
and  directing  distribution  to  the  next  of  kin, 
letters  of  administration  have  changed  their 
character.  They  come  now,  growing  put  of 
and  regulated  as  they  are  by  statute,  in  the 
place  of  a  will.  They  are,  in  truth,  the  last 
.will  of  the  deceased,  as  made  by  law,  and 
adopted  by  him.  Now,  when  administration 
may  be  granted  to  all  the  next  of  kin,  or  to 
several  persons  having  claims  on  the  estate, 
and  may,  therefore,  include  many  individuals 
residing  at  different  and  distant  places,  to  re- 
quire them  all  to  join  in  the  acts  of  the  admin- 
istration, would  produce  great  inconvenience, 
delay  and  expense,  without  any  fair  object  to 
be  obtained.  Administrators,  now,  as  well  as 
executors,  are  mere  agents  to  settle  the  estate; 
their  charges  and  duties  are  the  same;  and  for 
the  benefit  of  the  estate  and  of  their  trust, 
their  powers  should  be  the  same. 

It  has  been  urged,  however,  that  admitting 
the  release  of  one  administrator  to  be  good, 
591*]  when  there  is  the  mere  want  of  *assent 
of  the  other,  yet  the  actual  and  known  dissent 
of  the  do-administrator  will  render  it  inopera- 
tive. For  this  distinction  no  authority  was 
cited,  and  I  am  not  aware  of  any  case  that 
gives  countenance  to  it,  nor  has  it  any  founda- 
tion in  the  reason  of  the  thing.  The  power  of 
>.  each  administrator,  in  law,  is  full  and  entire, 
and  though  he  acts  at  his  peril,  and  subject  to 
an  accounting,  yet  what  he  does  stands  good 
in  law,  unless  fraud  is  shown,  which  will  in- 
validate every  transaction. 

The  next  point  made  was,  that  the  two  ad- 
ministrators who  signed  the  release  acted  in 
their  own  wrong  and  breach  of  trust ;  and 
Murray,  knowing  this,  was  a  party  to  the 
wrong,  and  ought  not  to  be  allowed  to  set  it 
up  for  his  own  advantage. 

It  is  alleged  that  the  settlement  amounts  to 
a  devastavit,  inasmuch  as  it  was  the  taking  of 
a  sum,  not  only  much  below  what  had  always 
been  claimed  as  due  by  the  parties  releasing, 
but  scarcely  a  third  of  the  sum  reported  by 
the  master.  It  can  scarcely  be  contended  that 
every  transaction,  which  in  law  could  create  a 
devastavit,  by  the  administrator  would  go  to 
charge  the  person  dealing  with  him.  The  sale 
of  property  below  its  value,  would  be  a  devas- 
tavit, and  yet  if  the  sale  was  without  fraud,  the 
title  would  certainly  be  good.  It  is  said,  too, 
that  if  he  arbitrates,  and  an  award  is  given  for 
less  than  is  due,  this  also  creates  a  devastavit, 
for  the  difference  ;  but  the  award  must,  not- 
withstanding, be  good,  to  limit  the  claim  and 
discharge  the  debt.  If,  as  the  Lord  Chancellor 
says,  in  Crane  v.  Drake,  2  Vern.,  616,  the  de- 
fendant was  a  party,  and  consenting  to,  and 
contriving  a  devastavit,  it  would  be  relieved 
against  in  equity.  Thus,  in  Noett  v.  Robinson, 
1  Vern.,  455,  the  Chancellor  said,  if  an  exec- 
utor should  release  a  debt  of  £100  for  Is.,  that 
•would  not  bind  a  creditor.  But  in  all  these 
cases,  the  court  will  have  to  decide  under  all 
the  circumstances,  not  only,  that  there  has 
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been  a  plain  devastavit  on  the  part  of  the  exec- 
utor, but  that  the  debtor  consented  to,  and  was 
a  party  in  contriving  the  devastavit ;  then  in- 
deed, a  case  of  fraud  is  made  out,  which  the 
long  arm  of  the  court  will  reach.  In  a  case 
where  the  executor  acts  in  good  faith,  but  un- 
der a  wrong  impression  as  *to  the  [*592 
amount  of  the  demand,  or  the  circumstances 
of  the  debtor,  a  mistake  may  possibly,  accord- 
ing to  the  old  authorities,  make  him  liable  for 
a  devantavit,  which  would  have  been  known  to 
the  debtor,  as  best  acquainted  with  the  sum 
due,  and  his  situation  to  respond  to  it  ;  but  if 
he  acted  fairly,  making  merely  the  best  bar- 
gain he  could,  without  resorting  to  deception 
or  malpractice,  the  settlement,  as  to  him, 
would  be  valid,  unless  there  was  very  great 
and  apparent  inequality. 

In  this  case,  I  am  not  prepared  to  pronounce 
on  the  devastavit.  It  is  true,  I  have  before  me 
the  master's  report,  and  cannot  but  see  that  it 
accords  with  the  decisions  of  the  Chancellor. 
All  this,  however,  does  not  establish  the  de- 
mand. The  amount  may  be  varied  in  this 
court;  and  as  the  whole  cause  is  one  of  contro- 
versy, the  order  here  may  be  annulled  in  the 
Court  of  Appeals.  I  might  form  an  opinion  by 
reading  the  pleadings  and  proofs;  but  this  I 
hardly  dare  do,  as  it  would,  without  argument, 
be  an  attempt  to  revise  the  judgment  of  the 
Chancellor,  given  after  much  discussion  and 
consideration.  I  would  rather  act  on  the  opin- 
ion which  he  gave  the  parties  onthe  settlement. 
He  advised  it,  certainly  not  to  create  a  devas- 
tavil,  or  to  countenance  fraud. 

If  a  devastavit  can  be  made  out,  I  am  not 
prepared  to  say  that  Murray  eontrived  it,  or 
that  he  came  into  the  settlement  with  a  belief 
that  he  was  doing  wrong  to  the  estate.  In  his 
answer,  he  states  that  the  sum  he  gave  was 
much  more  than  what  he  considered  as  due, 
and  that  he  gave  it  to  purchase  peace,  and  to 
rid  himself  of  a  long,  expensive  and  vexatious 
controversy  ;  and  he  expressly  avers,  that  he 
was  advised  by  counsel,  there  was  error  in  the 
decree,  and  that  he  intended  to  carry  the  cause 
to  the  Court  of  Errors.  I  cannot,  therefore, 
say,  that  there  has  been  waste  in  the  adminis- 
tration, or  if  there  was,  that  Murrray  was  a 
party  to  it. 

The  next  point  in  the  cause  is,  that  the  serv- 
ice of  the  petition  for  a  receiver  operated  as  a 
lispendens  upon  the  settlement,  so  as  to  make 
the  lease  invalid,  as  against  non-concurring 
parties.  Something  is  said  in  the  bill,  and  was 
much  urged  on  the  argument,  as  to  the  attempt 
to  evade  the  opinion  and  directions  of  the 
court.  The  court  will  certainly  take  care  that 
its  process,  orders  and  decrees  are  duly  re- 
spected; *but  I  dp  not  feel  that  it  [*593 
ought  to  be  so  sensitive  as  to  consider  a  settle- 
ment, made  after  a  mere  notice  of  an  applica- 
tion, as  a  contempt,  or  as  deserving  much  rep- 
rehension. If  the  parties  were  willing  and  de- 
sirous of  making  a  fair  and  and  honest  settle- 
ment, and  believed  that  they  would  be  embar- 
rassed by  waiting  until  an  order  was  made  on 
the  petition,  the  court  ought  not  to  consider  it- 
self offended  by  the  settlement. 

The  doctrine  of  Its  pendens  is  as  well  ex- 
plained and  qualified  by  Ld.  Bacon's  12th  rule, 
as  in  any  of  the  decisions.  This  declares  that 
no  decree  bindeth  any  that  cometh  in  bonafide, 
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by  conveyance  from  the  defendant,  before  the 
bill  is  exhibited,  and  is  made  no  party  by  bill 
or  order  But  when  he  comes  in  pendenie  lite, 
and  while  the  suit  is  in  full  prosecution,  and 
without  any  color  of  allowance  or  privity  of 
the  court,  there  regularly  the  decree  bindeth. 
But  if  there  were  any  intermissions  of  suit,  or 
the  court  made  acquainted  with  the  convey- 
ance, the  court  is  to  give  order  upon  the  spe- 
cial matter,  according  to  justice. 

In  Metcalf  v.  Pulvenloft,  2  Ves.  &  P.,  204,  Sir 
Thoma&  Plummer,  Vice- Chancellor,  speaking 
of  the  lispendens,  says,  itis  presumptive,  if  not 
actual  notice;  and  the  purchaser  is  in  the  same 
situation  in  which  the  vendor  stood,  upon  this 
same  principle,  that  the  suit  is  to  be  decided  ac- 
cording to  the  state  of  things  when  it  was  insti- 
tuted, and  the  rights,  however  they  may  be 
varied  by  death,  bankruptcy,  &c.,  cannot  be 
affected  by  the  voluntary  act  of  either  party. 
This  is  the  principal  running  through  all  the 
cases,  both  at  law  and  in  equity.  In  a  real  ac- 
tion, notwitstanding  a  conveyance,  pending 
the  suit,  the  defendant  is  treated,  with  refer- 
ence to  the  execution,  as  if  he  remained  a  party. 
So  upon  a  writ  of  mesne,  the  judgment  in  the 
real  action"  will  overreach  an  alienation  pend- 
ing the  suit.  The  authorities  establish  this 
proposition  ;  that  alienation  of  the  defendant, 
for  the  purpose  of  that  cause,  has  no  effect  as 
against  the  plaintiff,  who  is  entitled  to  proceed 
as  if  no  such  title  existed. 

We  have  thus  the  rule  and  its  reason.  It  is 
intended  to  keep  the  subject-matter  of  the  suit 
clear  of  any  embarrassment,  by  the  voluntary 
act  of  the  parties, while  the  suit  is  in  progress; 
and  when  applied  with  caution,  and  a  due  re- 
594*  J  gard  *to  the  rights  of  innocent  and  un- 
offending persons,  it  is  a  most  necessary  and 
salutary  rule.  Without  such  rule,  the  parties, 
by  creating  new  interests,  would  control  the 
justice  of  the  cause,  and  render  litigation  in- 
terminable and  most  oppressive.  But  this  rule, 
in  terms,  applies  only  to  strangers  to  the  cause, 
warning  them,  at  their  peril,  to  keep  put  of 
its  vortex.  The  parties  are  not  forbid  by  it  to 
act  as  between  themselves;  and  if  fears  are  en- 
tertained by  co-plaintiffs  or  co-defendants,  that 
their  rights  or  their  interests  are  about  to  be  in- 
fringed or  invaded  by  their  associates,  they 
may  obtain  the  protection  of  the  court,  on  a 
proper  case,  made  by  order  or  injunction,  but 
most  certainly  not  by  any  attempt,  like  the 
present,  to  create  a  Us  pendem. 

The  remaining  point,  on  the  part  of  the  plaint- 
iffs, is,  that  the  settlement  and  release,  being 
collusive  and  fraudulent, were  utterly  void.  If 
fraud  is  made  out,  the  court  will  certainly  lay 
its  hands  on  the  release  ;  but  then  it  must  be 
fraud  on  the  part  of  Murray.  If  the  other  par- 
ties to  the  settlement  and  release  have  acted  un- 
wisely or  unfairly,  it  may  subject  them  to  a 
charge  for  a  devastamt ;  but  unless  Murray 
joined  in  the  fraud,  he  will,  as  for  this  cause, 
be  entitled  to  hold  the  release.  A  short  recur- 
rence to  the  pleadings  and  proofs  will  now  be 
necessary,  to  see  how  far  actual  fraud  has  been 
brought  home  to  Murray. 

The  bill,  in  its  details  of  the  proceedings  in 
the  former  suit,  and  of  the  appeals  therein, 
means  to  give  to  the  defense  the  character  of 
unfairness  and  oppression.  The  part  of  the 
defense  which  required  explanation  most,  I 
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think,  has  received  it,  both  in  the  answer  of 
Murray  and  in  the  argument — I  mean  the  ap- 
peals taken,  and  their  dismissal  for  want  of 
prosecution.  Murray  says,  that  both  appeals 
were  entered  in  good  faith,  and  not  for  the  pur- 
pose of  delay.  He  alleges  that  it  was  his  inten- 
tion that  the  first  appeal  should  have  been  ar- 
gued when  called,  and  he  employed  counsel 
for  that  purpose.  His  counsel,  he  says,  suf- 
fered the  appeal  to  be  dismissed  in  consequence 
of  their  coming  to  the  conclusion  that  certain 
evidence  in  the  possession  of  the  plaintiff  should 
be  produced,  and  that  it  was  advisable  that  a 
rehearing  should  be  applied  for,  in  order  to  en- 
able him  to  compel  the  *production  of  [*595 
such  evidence.  Murray  also  says,  it  was  his 
intention  to  have  brought  the  second  appeal  to 
a  hearing,  but  that  his  counsel,  shortly  before 
the  appeal  was  called  on,  advised  him,  for  the 
first  time,  to  suffer  it  to  be  dismissed,  because 
the  error  which  they  said  existed  in  the  decrees, 
would  be  made  more  apparent  after  the  taking 
of  the  accounts,  and  that  the  accounts  would 
serve  greatly  to  elucidate  the  real  merits  of  the 
controversy.  This,  in  the  absence  of  all  proof 
of  the  contrary,  accounts  satisfactorily  for  the 
manner  in  which  these  appeals  were  disposed 
of,  as  far  forth  as  Murray  had  any  agency  in 
them.  He  had  to  act  by  counsel,  and  is  cer- 
tainly to  be  justified  for  allowing  them  to  con- 
duct the  appeals  according  to  their  judgment. 

In  order  to  establish  the  fraud  in  the  settle- 
ment, the  plaintiffs,  after  stating  that  John  I. 
Mumford  had  recently  failed,  and  that  Mary  I 
Mumford  was  old,  infirm  and  unfit  to  attend 
to  business.and  that  the  arrangement  was  made 
with  bad  faith,  and  in  violation  of  the  duty  of 
the  administrators,  and  was  intended  to  defeat 
the  petition  for  a  receiver,  alleges  that  Murray 
had  long  contemplated  a  secret  compromise 
with  the  two  administrators, which  he  intended 
to  carry  into  effect,  when  circumstances  should 
put  it  in  his  power.  The  bill  also  avers  that 
the  sum  received  was  very  far  short  of  the  sum 
due,  and  was  so  known  to  bs  by  Murray;  and 
it  contains  other  statements  and  allegations, 
which  make  every  part  of  the  answers  of  all 
the  defendants  fairly  responsive  to  the  bill. 

Murray,  in  his  answer,  says  that  he  was  al- 
ways desirous  of  making  a  final  settlement  of 
the  matter  in  dispute,  but  he  never  watched  for 
an  opportunity  to  draw  the  Mumfords  into  any 
secret  arrangement,  and  that  he  never  made 
any  endeavors  to  induce  them  to  come  to  any 
settlement  or  compromise  with  him,  prior  to 
the  time  of  the  final  negotiation  ;  and  that,  at 
such  time,  he  used  no  unfair,  unlawful  or  im- 
proper endeavors  to  effect  or  induce  them  to 
come  into  the  arrangement;  and  that  the  nego- 
tiation and  settlement  were,  in  all  respeets  fair 
and  bona  fide,  and  without  any  unfair  or  un- 
lawful design  or  intent  of  any  sort,  on  his  part, 
or,  as  he  believes,  on  the  part  of  the  Mumfords. 
He  says  that  he  made  an  offer  of  $30,000  in 
Sep.,  1823,  but  it  was  not  accepted;  and  that 
the  negotiation  for  a  compromise  which  had 
*been  broken  off  for  a  great  length  of  [*596 
time  was  renewed  by  the  Mumfords,  or  one  of 
their  friends,  shortly  before  the  final  settle- 
ment. Jan.  20,  1825,  the  settlement  was  nego- 
tiated and  concluded,  and  he  gave  $30,000, 
which  was  a  much  larger  sum  than  was  in  jus- 
tice and  equity  due,  and  much  more  than  Mum- 
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ford  ever  pretended  to  claim,  although  he  was 
fully  acquainted  with  all  his  rights  in  the 
cause.  He  says,  no  privacy  was  practiced  on 
his  part,  in  negotiating  the  compromise,  and 
avers  that  he  was  advised  by  his  counsel,  and 
believes,  that  the  decrees  would  have  been  re- 
versed, and  it  was  well  understood,  by  all  con- 
cerned, that  he  intended  to  appeal  after  the 
taking  of  the  account. 

These  answers  are  direct  and  explicit,  and 
leave  no  room  for  cavil  or  reasonable  criticism; 
and  unless  they  are  contradicted  by  the  testi- 
mony, or  shaken  by  the  circumstances  appear- 
ing in  the  case:  they  must  put  at  rest  the  charge 
of  actual  fraud,  as  to  Murray,  I  am  not  aware 
that  any  witness  had  been  examined  who  ever 
saw  or  communicated  with  Murray,  or  that 
any  one  act  of  his  in  relation  to  the  settlement 
appears,  but  from  his  answer.  He  introduced 
no  witness  to  prove  his  motives  or  his  conduct 
in  the  transaction,  nor  was  it  necessary  that  he 
should.  He  had  a  right  to  stand  on  his  answer, 
until  it  was  attempted  to  be  disproved  ;  nor 
can  I  feel  the  force  of  the  argument  that  en- 
deavored to  discredit  the  answer,  because  Mur- 
ray did  not  support  it  by  the  testimony  of  his 
agent,  who  conducted  the  settlement,  in  order 
that  he  might  be  cross-examined.  If  the  testi- 
mony of  James  B.  Murray  was  deemed  of  im- 
porta.nce  by  the  plaintiffs,  they  might  have 
called  for  him.  and  it  is  not  pretended  that  he 
would  not  have  been  forthcoming. 

The  circumstances  which  have  been  dwelt 
upon,  as  showing  actual  fraud  in  Murray,  not- 
withstanding its  denial  in  the  answer,  are,  the 
inadequacy  of  the  sum  paid,  and  the  prepara- 
tion of  the  release  by  the  solicitor  of  Murray, 
and  its  terms — a  word  or  two  as  to  each.  The 
sum  paid  was  certainly  very  far  short  of  that 
reported,  but  it  nowhere  appears  that  Murray 
ever  recognized  a  liability  equal  even  to  the 
sum  in  the  compromise;  and  on  the  contrary, 
597*]  we  have  *his  oath,  that  such  amount 
was  greatly  beyond  what  was  due  in  equity  or 
justice.  Even  were  it  less,  Murray  had  the 
right  of  every  man  in  a  controversy,  to  make 
the  best  terms  for  himself  he  could;  so  that  he 
acted  fairly.  Inadequacy  of  price  may  mark 
a  transaction  as  fraudulent,  but  then  it  ought 
to  be  gross  and  plain.  This  is  not  such  a  case. 

As  to  the  preparation  and  terms  of  the  re- 
lease, they  do  not  seem  to  press  very  hard. 
Murray  had  been,  for  a  long  time,  defending 
himself  against  a  claim  which  put  at  hazard 
his  whole  property,  and  finally  concluded  to 
adjust  it,  by  paying  a  very  large  sum.  It  was 
proper  that  he  should  take  great  care  to  close 
the  controversy  effectually,  and  it  was  quite 
natural  that  he  should  select  his  own  counsel 
to  settle  the  terms  of  the  release.  It  is  objected 
to  the  release,  that  it  recites,  "  that  it  was  for 
the  interest  of  the  estate,  and  that  Murray  had 
threatened  a  further  appeal."  Now  this,  after 
all,  was  the  foundation  of  the  settlement.  If 
no  appeal  were  apprehended,  then  the  taking 
of  $30,000  for  $90,000,  could  not  have  been 
justified ;  and  if  the  administrators  had  not 
deemed  the  settlement  for  the  interest  of  the 
estate,  then  they  ought  not,  and  this  court  may 
say,  could  not.tiave  gone  into  it.  But  it  is  said, 
the  release  is  over-cautious  in  having  a  cove- 
nant on  the  part  of  the  administrators,  that  there 
should  be  an  order  in  the  cause,  dismissing  the 
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bill.  To  my  mind,  however,  such  covenant 
was  fair  and  proper.  The  great  object  of  the 
settlement  was  the  ending  of  the  protracted 
and  expensive  controversy,  and  it  would  have 
been  idle  for  Murray  to  have  parted  with  his 
money,  without  a  security  against  the  claim  and 
the  suit. 

Without  dwelling  longer  on  this  part  of  the 
case,  I  may  say  that  I  am  satisfied  that  actual 
fraud  has  not  been  made  out  against  Murray. 
It  is  not,  perhaps,  necessary  that  we  should 
examine  into  the  fraud  charged  upon  the  Mum- 
fords,  and  not  brought  home  to  Murray;  but 
as  great  stress  has  been  laid  upon  this  fraud, 
it  may  be  well  to  examine  whether  it  has  been 
established.  Now,  although  it  is  easily  under- 
stood, that  an  aged  female  and  an  insolvent 
son  might  have  been  entrapped  by  a  wealthy 
and  sagacious  and  watchful  opponent,  yet  the 
motives  which  could  lead  the  Mumfords  to 
*commit  a  fraud  in  order  to  injure  the  [*598 
plaintiffs,  their  near  relatives,  who  had  been 
connected  with  them  in  carrying  on  the  suit, 
but  which  was  to  fall  most  heavily  on  them- 
selves, is  not  easily  discerned;  for  after  all,  the 
two  administrators,  acting  for  themselves,  and 
with  the  consent  and  for  Charles  Mumford  and 
Mrs.  Keese,  had  an  interest  to  the  amount  of 
two  thirds  of  the  whole  claim.  To  establish 
actual  fraud  against  persons  thus  circum- 
stanced, the  proof  must  be  plain  and  positive. 

First,  then,  as  to  Mrs.  Mumford.  In  her  an- 
swer, she  states,  that  a  few  days  before  the  re- 
lease was  executed,  she  was  informed  by  John 
I.  Mumford,  that  if  a  majority  of  the  adminis- 
trators would  assent  to  it,  $30,000  might  be  re- 
ceived of  Murray.  She  expressed  her  assent  to 
the  settlement,  as  did  Mr.  and  Mrs.  Keese  and 
Charles,  upon  being  consulted.  Her  assent  was 
given  in  good  faith,  and  from  a  full  belief  that 
the  true  interest  of  those  concerned  in  the  es- 
tate required  that  such  settlement  should  take 
place,  in  preference  to  pursuing  a  protracted 
litigation;  taking  into  consideration,  also,  the 
difficulty  of  obtaining  from  Murray  the  amount 
of  a  heavy  decree,  in  case  he  was  disposed  to 
conceal  his  property.  She  avers  that  no  secret 
application  was  made  to  her  by  Murray,  nor 
were  any  arguments  or  inducements  addressed 
to  her  by  him  to  compromise,  and  that  the  set- 
tlement was  made  in  good  faith,  and  with  a 
view  to  promote  the  true  interest  of  the  estate, 
and  not  secretly  or  fraudulently;  and  she  al- 
leges that  she  did  not  consider  it  as  her  duty  to 
communicate  the  intended  settlement  to  the 
plaintiffs  or  to  Dunscomb,  as  it  was  considered 
advantageous  to  the  estate,  and  they  were 
known  to  be  opposed  to  the  same,  and  it  was, 
moreover,  supposed  that  they  might  attempt  to 
prevent  the  settlement  and  create  difficulty  or 
delay  in  carrying  the  same  into  effect 

The  answer  certainly  shows  great  anxiety  on 
the  part  of  Mrs.  Mumford  to  close  with  the 
proposition  made  to  her  by  her  son  and  co  ad- 
ministrator, but  it  shows  nothing  more.  It 
meets  and  negatives  the  charge  of  fraud,  and 
I  mistake  the  testimony  in  the  cause  very  much 
indeed,  if  it  does  not  establish,  that  she  acted 
in  the  utmost  good  faith,  and  with  a  firm  per- 
suasion that  she  was  doing  what  was  best  for 
her  family.  *That  she  should  be  anx-[*599 
ious  to  close  the  controversy,  by  receiving  a 
large  sum,  is  easily  conceived.  She  is  called  in 
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the  bill  an  aged  female,  and  is  said  to  be  de- 
pendent on  her  family  for  support,  and  look- 
ing to  this  claim  as  the  only  thing  left  her  by 
her  husband.  Her  son-in-law,  Dunscomb,  was 
hostile  to  her,  and  without  meaning  to  lift  the 
veil  which  conceals  the  disagreements  of  this 
family,  I  think,  he  gathered,  from  what  ap- 
pears in  this  cause,  that  she  was  not  on  friend- 
ly terms  with  the  plaintiffs.  Of  her  sons,  one 
had  failed,  and  the  other  was  engaged  in  fit- 
ting himself  for  business.  The  suit  had  lasted 
for  nearly  seven  years,  and  she  had  probably 
heard'of  bills  and  answers,  and  exceptions,  and 
references,  and  reports,  and  appeals,  until  she 
was  satisfied,  that  if  she  was  to  wait  for  aid 
from  this  source,  her  eyes  would  close  on  the 
litigation  unfinished,  and  which  was  to  be  to 
her,  only  productive  of  care  and  contentions  in 
her  own  family.  The  settlement  made  a  pro- 
vision for  her  for  life,  and  perhaps  she  might 
say  to  herself,  that  the  difference  between  $80,- 
000,  the  sum  she  received,  and  $40,000,  which, 
it  seems,  would  not  have  been  objected  to  by 
the  plaintiffs,  differed  her  upwards  of  $3,000, 
while  it  only  affected  the  plaintiffs  to  the 
amount  of  about  $1,000  each. 

No  witness  was  produced  by  Mrs.  Mumford; 
and  of  the  witnesses  introduced  by  the  com- 
plainants, the  only  one  who  testified  to  any- 
thing material,  was  the  late  Chancellor  Kent. 
Mr.  Clizbe  details  some  conversations  he  had 
with  her;  but  they  are  without  point,  and  lead 
to  no  results. 

It  would  seem,  'as  well  from  the  bill  as  from 
the  argument,  that  the  plaintiffs  believe  that 
fraud  is  to  be  inferred  from  the  fact  that  the 
Mumfords  applied  to  Chancellor  Kent  for  his 
friendly  advice  in  relation  to  the  settlement 
and  release;  and  his  opinion  and  his  name,  it 
is  said,  were  to  be  procured,  to  prevent  any 
opposition  to  the  settlement.  But  who  were  to 
be  influenced  by  such  opinion  ?  Not  surely 
the  plaintiffs;  they  had  their  counsel,  and  knew 
their  rights,  and  were  not  to  be  driven  from 
their  course  by  the  legal  opinion  of  any  man. 
On  the  court  ?  This  will  not  be  pretended,  as 
we  are  to  pass  on  the  facts  as  they  appear  in 
the  cause;  and  yet,  if  the  Chancellor's  name  is 
6OO*]  not  to  control  the  one  or  t*he  other,  *it 
is  difficult  to  conjecture  how  fraud  is  to  be 
connected  with  it.  In  truth,  an  undue  import- 
ance has  been  given  by  the  plaintiffs  to  the 
part  taken  in  the  settlement  by  the  Chancellor. 
There  was,  and  there  could  be,  nothing  wrong 
in  the  application  to  him.  The  controversy  had 
its  birth  in  this  court,  and  grew  to  maturity 
during  the  time  he  presided  here,  and  the 
claim,  if  enforced  to  the  extent  contended  for 
by  the  plaintiffs,  must  rest  on  his  decrees,  and 
the  investigation  he  has  so  frequently  and  so 
ably  given  to  the  facts  and  the  law  of  the  case. 
Who,  then,  could  be  better  fitted  to  advise 
with  ?  And  ought  fraud  to  be  inferred  from 
the  fact  that  Mrs.  Mumford,  in  the  divisions  of 
her  family,  sought  the  counsel  and  direction  of 
a  person  so  pre-eminently  qualified  to  guide 
her  ?  Chancellor  Kent  says,  that  he  understood, 
at  the  time  Mrs.  Mumford  and  John  I.  Mum- 
ford  wished  to  be  guided  by  his  advice,  that 
he  told  Mrs.  Mumford,  if  she  was  his  mother, 
he  would  advise  her  to  execute  the  release  ; 
and  he  might  have  added,  if  it  was  his  own 
case,  he  would  do  the  same  himself.  The  rea- 
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sons  he  gives  for  his  advice  are,  that  he  be- 
lieved Murray  would  carry  the  cause  to  the 
Court  of  Errors;  and  from  his  experience  in 
that  court,  he  had  reason  to  apprehend  some 
uncertainty  as  to  the  cause  in  the  Court  of  Er- 
rors, inasmuch  as  he  had  found  himself  griev- 
ously mistaken  in  the  cause  of  Riggs  v.  Mur- 
ray; that  he  considered  Mrs.  Mumford  as  a 
feeble  woman,  and  unable  to  endure  a  pro- 
tracted and  expensive  litigation;  and  he  had 
some  apprehension  that  Murray  might  not  be 
able  to  pay  the  decree  as  it  stood. 

But  it  is  said  that  there  was  fraud  in  the  ap- 
plication to  Chancellor  Kent,  inasmuch  as  the 
Mumfords  did  not  communicate  to  him  that 
they  were  acting  in  the  settlement  without  the 
consent  and  against  the  wishes  of  Dunscomb, 
their  co-administrator,  and  that  the  standing 
counsel  in  the  cause  had  not  been  consulted. 
As  the  counsel  did  not  appear  in  the  settle- 
ment, and  the  release  was  drawn  by  the  ad- 
verse counsel,  anti  passed  upon  by  the  Chan- 
cellor, he  must  have  inferred  at  the  time,  al- 
though it  has  now  escaped  his  recollection,  that 
the  counsel  in  the  cause  took  no  part  in  the 
settlement.  That  Dunscomb  took  no  part  in 
the  settlement,  appeared  *from  the  [*6O1 
paper  itself.  He  is  named  in  the  title  of  the 
cause,  as  one  of  the  administrators;  but  in  the 
release  which  siicceeds  it,  his  narue  is  omitted, 
whilst  those  of  the  Mumfords  are  inserted,  as 
agreeing  to  the  compromise,  receiving  the 
money  and  giving  the  discharge.  As  Duns- 
comb  residea  in  N.  Y.,  the  paper  itself  con- 
tained sufficient  notice  that  Dunscomb  not  only 
did  not  join  in  the  settlement,  but  was  hostile 
to  it.  Be  this  as  it  may,  this  information  was 
not  necessary  for  the  opinion  which  was  asked, 
as  the  advice  sought  for,  was  merely  whether 
the  sum  offered  by  Murray  ought,  under  all 
circumstances,  to  be  accepted  by  the  estate  ; 
and  the  silence  of  the  Mumfords  on  these  top- 
ics was  neither  fraudulent  nor  material. 

As  to  John  I.  Mumford,  he  denies  that  the 
settletaent  was  negotiated  or  concluded  secret- 
ly or  fraudulently,  and  alleges,  that  so  far  as 
he  was  concerned  and,  according  to  his  belief, 
so  far  as  the  other  parties  thereto  were  con- 
cerned, the  same  was  done  in  good  faith,  and 
without  any  fraud,  collusion,  or  improper 
views  whatever,  but  for  the  purpose  of  pro- 
moting the  true  interests  of  the  estate,  and  of 
the  parties  interested  therein.  He  admits  the 
compromise  was  made  without  the  consent  or 
knowledge  of  the  plaintiffs  or  of  Dunscomb, 
and  contrary  to  their  judgment  or  desire,  as  to 
the  amount  to  be  received;  but  he  alleges  they 
were  Willing  to  compromise  on  receiving  a 
larger  sum.  He  is  not,  however,  apprised  of 
the  amount  they  required. 

John  D.  Keese,  in  his  answer,  says  that  the 
first  intimation  he  received  of  the  compromise 
was  about  two  days  before  the  release  was 
signed,  when  the  Mumfords  stated  to  him  that 
the  preliminaries  of  a  compromise  had  been 
agreed  upon,  and  that  it  only  waited  for  the 
assent  of  himself  and  his  wife;  he  assented  in 
good  faith,  and  from  a  full  conviction  that  the 
true  interests  of  the  estate  and  of  the  parties 
interested  therein  required  that  such  settle- 
ment should  take  place,  in  preference  to  con- 
tinuing an  expensive  litigation.  In  agreeing 
to  the  settlement,  the  parties  assenting  thereto, 
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in  conversing  on  the  subject,  took  into  consid- 
eration the  difficulty  of  obtaining  from  Mur- 
ray the  amount  of  the  final  decree,  in  case  he 
was  disposed  to  cover  his  property.  He  de- 
OO2*]  nies  *that  the  settlement  was  negotiated 
and  concluded  secretly  and  fraudulently,  but 
says  that  the  same  was  done  in  good  faith,  and 
with  a  view  to  promote. the  true  interest  of  the 
•estate. 

Charles  Mumford,  in  his  answer,  says  that 
two  or  three  days  before  the  release  was  exe- 
cuted, being  in  Philadelphia,  he  received  a  let- 
ter from  his  brother,  stating  that  endeavors 
were  making  to  effect  a  compromise  with  Mur- 
ray, and  requesting  his  consent  thereto.  He 
gave  for  answer,  by  the  return  mail,  that  he 
would  agree  to  any  compromise  which  the  ad- 
ministrators, or  a  majority  of  them,  might 
make;  and  this  is  the  only  communication  he 
had  on  the  subject  of  the  settlement. 

The  only  witness  in  the  cause  besides  those 
"whose  testimony  has  already  been  adverted  to, 
was  George  Griswold,  who  was  introduced  by 
the  plaintiffs,  with  intent  to  impeach  the  an- 
swer and  conduct  of  John  I.  Mumford.  This 
witness,  however,  says  that  Mumford,  when 
he  informed  him  of  the  settlement,  declared 
that  he  had  not  received  any  of  the  money 
himself,  for  he  had  told  his  mother,  before- 
hand, that  he  would  not  receive  any  of  it,  but 
that  she  and  the  rest  might  take  care  of  it. 
The  impression  of  the  witness  was,  that  the 
compromise  and  settlement  were  made  in  pref- 
erence to  contending  in  controversy  to  the  end 
of  the  law.  This  testimony  certainly  does  not 
look  to  fraud,  and  it  leaves  the  answers  as  it 
found  them.  Without  going  further  into  the 
•cause,  I  feel  warranted  in  saying  that  the 
plaintiffs  have  failed  in  making  out  their 
charge  of  actual  fraud  against  any  of  the  defend- 
ants. Then  comes  the  grave  question,  whether 
the  plaintiffs,  under  all  the  circumstances  of 
the  case,  are  to  be  held  bound  in  this  court  by 
a  settlement  and  release  which  was  made  and 
given  without  their  concurrence,  and  against 
their  known  wishes. 

That  there  are  cases  in  which  the  persons  en- 
titled to  the  personal  estate  may  be  relieved 
against  the  acts  of  the  executor,  and  a  debtor 
or  creditor,  will  be  seen  by  a  recurrence  to  a 
few  authorities.  Thus,  in  Newland  v.  Cham- 
pion, 1  Ves.  ,106,  Ld.  Hardwicke  says,  if  there 
are  any  persons  who  have  possessed  the  estate. 
<>O3*]  or  any  debtors  of  the  deceased,  *and 
any  collusion  between  them  and  the  represen- 
tative, they  may  here,  though  not  at  law,  fol- 
low the  assets  and  make  them  parties,  and  de- 
mand an  account  against  them  ;  but  this  is  not 
to  be  done  until  there  is  some  proof  of  col- 
lusion. 

In  Scott  v.  Tyler,  2  Dick.,  712,  certain  bonds 
were  pledged  by  the  executor,  to  secure  not 
•only  a  private  debt  of  his  own,  but  also  future 
advances  to  him  in  his  private  trade.  The  bill 
was  by  the  legatee  against  the  pawnee.  The 
bonds  were  specifically  bequeathed,  and  there 
was  ample  funds  to  pay  debts,  so  that  the  ex- 
ecutor was  bound  to  assent  to  the  legacy. 
Three  years  after  the  death  of  the  testator,  the 
•defendants,  who  were  bankers,  took  the  bonds 
without  any  reference  to  the  affairs  of  the  tes- 
tator. No  actual  fraud  was  pretended,  and  the 
bankers  swore  that  they  knew  nothing  of  the 
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bonds  until  they  were  deposited  as  a  general 
security,  and  they  had  no  knowledge  of  the 
contents  of  the  will.  2  Bro.  Ch.  Cas.,  476, 
479.  Ld.  Thurlow  said,  this  must  proceed  on 
the  ground  of  imputing  fraud  to  the  pawnee, 
in  concerting,  with  the  executor  a  devastavit 
and  misapplication  of  the  testator's  effects,  to 
disappoint  the  specific  legatee.  He  remarked 
that  fraud  and  covin  will  vitiate  any  transac- 
tion, and  turn  it  to  a  mere  color.  If  one  con- 
certs with  an  executor  or  legatee,  by  obtaining 
the  testator's  effects  at  a  nominal  price,  or  at  a 
fraudulent  undervalue,  or  by  applying  the 
real  value  to  the  purchase  of  the  other  subjects 
for  his  own  behoof,  or  in  extinguishing  the 
private  debt  of  the  executor,  or  in  any  other 
manner,  contrary  to  the  duty  of  the  office  of 
executor,  such  concert  will  involve  the  seem- 
ing purchaser,  or  his  pawnee,  and  make  him 
liable  for  the  full  value.  He  decreed  that  the 
bonds  should  be  delivered  up.  The  words  "  or 
in  any  other  manner,"  Ld.  Eldon,  who  had 
been  counsel  in  the  cause,  says,  in  AfLeod  v. 
Drummond,  17  Ves.,  167,  were  very  material. 

In  Dor  an  v.  Simpson,  4  Ves.,  664,  Ld.  Eldon 
says,  that  in  the  case  of  a  creditor,  or  of  next 
of  kin,  if  they  can  state  a  case  that  the  represen- 
tative is  colluding  with  the  debtors  to  the  es- 
tate, and  diminishing  the  fund,  they  have  a 
right,  on  the  ground  of  collusion,  to  make  the 
debtor  a  party  to  obtain  a  discovery,  and  upon 
that  discovery,  to  attach  upon  the  money, 
*and  to  prevent  the  payment  of  the  [*6O4 
money,  or  a  settlement  of  the  account,  by  col- 
lusion between  the  representative  and  the 
debtor.  And  referring  to  the  case  of  Newland 
v.  Champion,  he  says  the  authority  of  Ld. 
Harwicke,  in  that  case,  had  been  supported  by 
a  vast  number  of  cases  where  it  had  been  nee 
essary  for  a  party  interested,  either  as  a  credit- 
or, or  as  being  entitled  to  a  distributive  share 
of  the  personal  estate,  not  to  permit  the  ad- 
ministration to  go  on  abusively  or  collusively 
between  the  representative  and  a  person  who 
is  indebted  to  the  estate. 

In  Alsagerv.  Johnson,  4  Ves., 217;  6  Ves. ,  748, 
it  appeared  that  an  action  at  law  was  commenced 
against  executors  by  an  attorney  for  the  testa- 
tor; the  residuary  legatees  applied  to  the  exec- 
utors to  be  permitted  to  defend,  which  was  re- 
fused ;  a  verdict  was  had,  and  under  it  the 
prothonotary  awarded  a  large  sum  as  due. 
The  legatees  filed  their  bill  against  the  plaint- 
iff in  the  action,  and  the  executors  impeaching 
the  demand  and  charging  collusion,  the  legat- 
ees were  relieved,  although  there  does  not  ap- 
pear to  have  been  proof  of  a  fraudulent  collu- 
sion. Ld.  Eldon,  in  deciding  the  case,  says, 
with  respect  to  collusion,  it  is  very  difficult  to 
define  what  it  is ;  it  must  depend  on  all  the 
circumstances  ;  and  where  a  creditor  seeks  to 
appropriate  to  himself  the  advantage  arising 
from  the  too  great  facilities  the  executors  may 
have  given  him  to  substantiate  his  demand,  or 
too  great  readiness  in  admitting  it,  the  case, 
as  against  a  creditor,  before  it  can  be  said  there 
is  not  collusion,  must  be  examined  with  very 
nice  and  critical  attention  ;  and  he  adds,  there  is ' 
sufficiently  grave  evidence  in  this  case  to  make 
the  court  hesitate  long  before  it  would  say, 
there  is  not  that  which  this  court  would  not 
deem  collusion  between  these  parties.  His 
Lordship  said  he  inclined  to  think  that  a  de 
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cree  might  be  made  against  the  creditor,  on 
the  ground  that,  whether  there  was  a  debt  due, 
and  to  what  extent,  had  never  been  tried  with 
that  searching  attention  which  the  legatees  had 
a  right  to  expect  from  the  executors. 

These  cases  go  to  show  that  the  personal  rep- 
resentatives are  not,  in  all  cases,  bound  by  set- 
tlements made  with  the  debtors  by  the  execu- 
tors, although  there  was  not  actual  fraud.  I 
6O5*]  *thiuk  that  if  a  settlement  plainly  ap- 
pears to  have  been  for  the  benefit  of  the  es- 
tate, it  will  be  held  binding  on  the  personal 
representative,  although  it  was  made  without 
his  concurrence,  or  even  against  his  consent ; 
nor  perhaps  would  a  settlement  be  opened 
where  the  amount  in  controversy  was  small, 
and  the  renewed  litigation  would  lead  to  great 
trouble  and  expense.  But  without  speculating 
about  cases  where  the  court  might  or  might 
not  interfere,  it  is  sufficient  for  the  present,  and 
for  this  cause,  to  say  that  the  court,  without 
fixing  on  any  general  rule  or  principle,  will  de- 
termine every  case  according  to  its  particular 
circumstances. 

As  it  is  not  pretended  that  Mumford  left 
debts  to  any  amount,  this  claim  has  been  pros- 
ecuted for  the  benefit  of  the  personal  represent- 
atives ;  and  the  administrators  are,  therefore, 
emphatically  their  trustees  and  agents.  The 
cause  is  carried  on  until  the  result  in  this  court 
is  no  longer  a  matter  of  doubt,  and  then,  at  a 
moment  when  the  administrators  find  that  their 
agency  and  power  are  about  to  be  transferred 
to  other  hands,  they  go  hastily  into  a  com- 
promise without  consulting  the  representatives 
now  before  the  court  as  plaintiffs  in  this  cause 
and,  avowedly,  because  it  was  understood  by 
all  the  parties  that  such  representatives  would 
not  consent  to  the  terms  offered.  The  sum  re- 
ported is  very  large  ;  and  that  taken,  is  about 
a  third  of  the  amount.  The  settlement  was 
made  on  the  grounds  of  the  uncertainty  of  the 
result  of  a  threatened  appeal  to  the  Court  of 
Errors,  and  the  fear  that  Murray  might  cover 
his  property.  These  are  considerations  which 
I  cannot  judicially  weigh,  nor  can  I  say  that 
the  settlement  was  beneficial  to  the  estate  ;  and 
I  am,  therefore,  constrained  to  say,  but  with- 
out imputing  actual  fraud,  or  believing  that 
the  parties  were  actuated  by  improper  motives, 
that  the  settlement  and  release  do  not,  in  this 
court,  bind  the  plaintiffs  in  this  cause,  and  they 
are,  therefore,  to  be  at  liberty  to  prosecute 
the  claim  and  the  former  suit,  so  far  as  their 
rights  are  concerned.  With  respect  to  the  other 
parties,  as  well  the  representatives  of  Mumford 
as  Murray,  I  shall  hold  them  bound  by  the  re- 
lease. The  representatives  of  Mumford,  it  is 
understood,  do  not  object  to  this  ;  and  as 
<>O6*J  Murray  *acted  in  this  business  with  a 
full  knowledge  of  the  rights  and  wishes  of  all 
the  family,  he  assumed,  of  course,  all  the  risk 
which  attended  the  settlement.  I  shall,  there- 
fore, bind  him  as  far  forth  as'  he  had  the  as- 
sent of  the  family,  and  where  such  assent  fails 
him,  he  shall  be  placed  in  the  state  in  which 
the  settlement  found  him. 

A  few  words  on  the  subject  of  costs.  It  is 
urged  on  the  part  of  John  D.  Keese  and  his 
wife,  and  Charles  F.  Mumford,  that  they  were 
improperly  made  defendants,  and  that,  there- 
fore, they  ought  to  have  costs  allowed  to  them. 
As  the  nature  and  extent  of  the  interest  of 
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these  defendants  appeared  on  the  face  of  the 
bill,  the  short  and  cheap  way  of  bringing  the- 
question  before  the  court  would  have  been  by 
demurrer;  7  Ves.,  287;  and  although  it  is  not 
too  late  at  the  hearing  upon  the  answers  and 
testimony  to  have  it  passed  on,  the  court  will 
not,  without  urgent  cause,  then  dismiss  the 
bill  with  costs.  But  I  think  if  these  defend- 
ants were  not  strictly  necessary  parties,  and 
of  this  I  do  not  feel  that  I  am  called  upon 
to  give  an  opinion,  still  that  there  was  noth- 
ing improper  in  putting  them  in  the  cause. 
The  general  rule  is,  that  all  persons  who  are 
either  legally  or  beneficially  interested  in  the 
subject-matter  and  result  of  the  suit,  ought  to 
be  parties,  so  that  a  complete  decree  may  be 
made.  Now  it  is  evident  that  the  defendants 
had  an  interest  in  the  original  claim,  as  well 
as  in  the  sum  in  court,  and  had,  therefore,  a 
right  to  be  heard,  either  for  or  against  the  settle- 
ment. Indeed,  the  decree  made  must  necessa- 
rily reach  and  conclude  them,  and  the  court 
could  not  well  pass  upon  their  interest  with- 
out having  them  before  it  as  parties. 

As  to  the  general  costs,  it  is  material  that 
the  settlemenr  was  not  brought  about,  or  the 
release  obtained,  by  fraud  on  the  part  of  Mur- 
ray. He  certainly  was  aware  that  the  plaintiffs- 
were  not  acting  in,  or  consenting  to,  the  com- 
promise; but  there  is  no  evidence  that  he  took 
advantage  of  the  old  age  of  the  mother,  or  the 
necessities  of  the  son,  to  obtain  undue  terms. 
On  the  contrary.it  appears  that  the  Mumfords, 
without  any  agency  on  the  part  of  Murray, 
first  moved  in  the  settlement ;  and  I  am  satis- 
fied that  Murray  thought  he  was  buying  hi* 
peace,  by  paying  the  full  extent  of  what  he  be- 
lieved *was  due  to  the  estate  of  Mum-  [*6O7 
ford.  I  shall  not,  therefore,  order  him  to  pay 
costs. 

The  cause  was  argued  by  Messrs.  R.  Sedgwick 
and  8.  A.  Talcott,  Atty  Gen.,  for  the  appellant, 
and  by  Messrs.  H.  W.  Warner  and  D.  B.  Ogdenf 
for  the  respondents. 

Mr.  R.  Sedgwick,  for  appellant.  The  com- 
plainants were  bound  to  show,  either  that  the 
settlement  between  Mary  I. Mumford  and  John 
I.  Mumford  and  John  B.  Murray  was  void,  as 
unauthorized  and  made  without  authority,  or 
that  it  was  fraudulent  in  fact.  As  to  the 
question  of  fraud,  it  is  fully  denied  by  the  an- 
swers, and  the  charge  not  being  supported  by 
the  testimony  of  two  witnesses,  or  by  one  wit- 
ness and  corroborating  circumstances,  it  falls, 
to  the  ground.  His  Honor,  the  circuit  judge, 
who  sat  for  the  Chancellor  in  this  case,  decided 
every  question  in  favor  of  the  defendant,  and 
yet,  by  an  extraordinary  deduction  of  the  hu- 
man mind,  he  decreed  against  him. 

Two  of  the  administrators  of  the  estate  of 
John  P.  Mumford  had  the  power  and  right  to- 
make  the  settlement  in  question,  and  to  give  a 
release  in  full  to  the  appellant.  The  right  of 
one  of  several  executors,  to  release  a  debt  or 
chose  in  action,  is  unquestioned;  and  the  only- 
doubt  which  can  exist,  whether  one  of  several 
administrators  has  not  the  same  power,  arises 
from  an  opinion  of  Ld.  Bacon,  in  his  tract  en- 
titled, "The  Use  of  the  Law,"  that  the  author- 
ity conferred  upon  administrators,  must  be 
executed  by  all  of  them  joined  together.  This 
opinion  has  been  pronounced  wrong,  both  irk 
England  and  in  this  country.  1  Com.Dig.,342; 
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Jacomb  v.  Harwood,  2  Ves.,  265  ;  Toll.,  408  ; 
Douglass  v.  Satterlee,  11  Johns.,  22.  The  prin- 
ciple that  executors  and  administrators  stand 
on  the  same  ground,  and  that  their  powers  and 
responsibilities  in  respect  to  each  other  are  the 
same,  is  alike  supported  by  authority  and  the 
reason  of  the  thing.  Both  are  officers.  The 
executor  is  appointed  by  the  testator — the  ad- 
ministrator by  law ;  the  latter  is  required  to  give 
security  for  the  faithful  discharge  of  his  du- 
ties; the  former,  being  selected  by  the  testator 
6O8*]  himself,  no  abuse  is  anticipated  *and, 
therefore,  no  security  is  required  from  him. 
To  show  what  was  held  to  be  the  law  on  this 
subject  previous  to  the  dictum  of  Ld .  Bacon, 
the  counsel  cited  2  Vern.,  514,  Rast.,  560,  and 
note  of  an  opinion  of  Ld.  Talbot,  in  1  Atk., 
460. 

The  power  of  the  administrators  was  not  sus- 
pended by  the  petition  for  a  receiver.  A  bare 
notice  of  an  intention  to  apply  to  the  Cliancel- 
lor  for  such  suspension,  could  not  operate  as 
an  injunction.  The  filing  of  a  bill  would  not 
have  such  effect.  If  the  petition  was  sufficient 
to  avoid  the  compromise,!!  would  equally  have 
avoided  a  settlement  by  the  payment  of  the 
whole  amount  reported;  and  had  the  appellant 
paid  the  full  amount  after  notice  of  the  intend- 
ed application,  can  there  be  a  question  that  he 
could  not  have  been  compelled  to  make  a  sec- 
ond payment?  On  a  bill  filed  against  a  trustee, 
praying  an  injunction  against  the  disposition 
of  the  trust  property,  and  that  a  receiver  be  ap- 
pointed, a  purchaser,  though  held  chargeable 
with  notice  of  the  pendency  of  the  suit,  and  of 
all  the  facts  stated  in  the  bill,  was  protected  in 
the  payment  of  a  sum  of  money  to  the  trustee, 
because  the  trustee,  by  anything  contained  in 
the  bill,  was  not  deprived  of  the  power  of  re- 
ceiving payment  from,  and  discharging  the 
debtors  of  the  trust  estate.  4  Johns.  Ch.,  38  ; 
see,  also,  1  Johns.  Ch.,  26,  60,  155,  573. 

As  to  the  question  of  fraud.  The  inquiry  in 
this  case  is, whether  there  was  moral,  not  legal 
fraud — was  there  a  fraudulent  intent  in  the 
parties,  which  consists  in  mala  fides  ?  An  exec- 
utor or  adminisistrator  can  act  fraudulently 
only  in  two  ways:  where  he  improperly  favors 
a  debtor  of  the  estate,  or  where  he  seek  to  en- 
rich himself,  at  the  expense  of  the  estate  ; 
neither  of  which  can  be  pretended  in  this  case. 
The  principle  advanced  by  the  circuit  judge, 
that  each  case  is  to  depend  upon  its  peculiar 
circumstances,  cannot  be  correct.  A  sound 
discretion,  based  upon  well  settled  legal  and 
equitable  principle, may  be  exercised;  but  none 
of  the  landmarks  of  the  law  are  to  be  disturbed. 
Even  in  questions  of  inadequacy  of  price, there 
are  certain  fixed  rules  to  govern  the  discretion 
of  courts.  The  judge  expressed  the  opinion 
that  actual  fraud  had  not  been  established 
6O9*]  against  the  appellant,  and  yet  *he  set 
aside  the  release,  as  it  regarded  the  interests  of 
two  of  the  children  of  the  intestate,  on  the  au- 
thority of  the  cases  of  1  Ves.,  106  ;  2  Dick., 
712,  724  ;  2  Bro.  Ch.  C.,  476,  479 ;  9  Ves.,  464, 
217;  6  Ves.,  748.  Those  cases  proceed  on  the 
ground  of  collusion  in  the  representative.  Col- 
lusion always  has  a  sinister  aspect.and  is  rather 
difficult  to  be  distinguished  from  fraud.  If  an 
executor  or  administrator  has  power  to  release 
a  debt,  he  necessarily  has  a  discretion  in  the 
management  of  the  concerns  of  the  estate.  If 
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such  discretion  is  not  allowed,  no  compromise 
can  be  made  by  him,  however  much  the  inter- 
ests of  the  estate  may  require  it.  Whilst  he  acts 
within  the  bounds  of  common  honesty, his  acts 
will  be  supported.  The  compromise  cannot  be 
set  aside  on  the  ground  of  its  being  a  hard  bar- 
gain. To  entitle  a  party  to  relief  on  that 
ground.it  must  be  so  hard  and  unconscientious 
as  to  shock  the  moral  sense  and  excite  aston- 
ishment. That  is  not  this  case  ;  for  although 
a  report  of  a  master  had  been  made  for  $90,- 
000,  it  had  not  been  confirmed.  The  appellant 
intended  to  appeal,  and  the  widow  was  advised 
by  counsel,  most  able  to  give  advice  in  this 
matter,  to  effect  the  compromise.  The  judge 
in  his  decree,  has  adopted  a  middle  course,  con- 
firming the  settlement  in  part  and  avoiding  it 
in  part.  This  cannot  be  correct — $30,000  was 
paid  to  put  an  end  to  the  controversy.  If  that 
must  be  continued,  the  appellant  is  entitled  to 
a  return  of  his  money. 

Mr.  H.  W.  Warner,  for  respondents.  The 
release,  being  executed  by  two  of  the  adminis- 
trators, without  the  concurrence,  and  contrary 
to  the  will  of  the  third  administrator,  is  bad. 
Ld.  Bacon,  in  his  law  tract,  "Use  of  the  Law" 
(title,  Property  by  Letters  of  Administration), 
says,  that  any  one  executor  may  convey  the 
goods  or  release  debts  without  his  companion, 
and  any  one  by  himself  may  do  as  much  as  all 
together  ;  but  it  is  not  so  with  administrators, 
for  they  have  but  one  authority, given  to  them 
by  the  bishop  over  the  goods,  which  authority, 
being  given  to  many,  it  is  to  be  executed  by  all 
of  them  joined  together.  In  Hudson  v.  Hudson, 
1  Atk.,  460,  decided  in  1737,  Ld.  Hardwicke 
said  he  was  of  opinion  that  one  administrator 
could  not  release  a  debt  or  convey  *an  [*6 1 0 
interest,  so  as  to  bind  the  other,  and  that  the 
case  of  an  administrator  differed  from  that  of 
an  executor.  He  placed  his  opinion  upon  the 
ground  that  the  administration  is  in  the  nature 
of  an  office,  and  draws  the  consequence  that 
administrators  must  join  in  the  execution  of 
the  acts  of  the  office.  Sundry  elementary  works 
of  the  highest  respectability,  lay  down  the  rule 
of  law  as  stated  by  Ld.  Bacon.  2  Bl.  Com. , 
510  ;  Wood  Inst.,  335  ;  Toll.  Law  of  Ex.,  187, 
324;  see,  also,  1  Vin.  Abr.,  78,  tit.  Exrs.,  D,  2; 
Talbot  Cas.,127;  2  Vern.,  514;  1  Bridgman  In- 
dex, pi.  21;  4  Mass.,  636.  Opposed  to  this  cur- 
rent of  authority,  is  the  Touchstone,  p.  462, 
where  a  quaere  is  introduced  as  to  the  applica- 
tion of  the  law  relating  to  executors  to  the  of- 
fice of  administrators;  for  some  think,  says  the 
author,  that  one  of  them  may  sell  goods  and 
release  debts  without  the  other.  Comyn  refers 
to  a  case  which  speaks  only  of  executors.  Ja- 
comb  v.  Harwood,  was  a  case  of  executors,  and 
what  was  said  as  to  administrators  is  obiter. 
The  case_of  Wttland  v.  Fenn,  referred  to  in  the 
last  case,  is  found  nowhere  else.  At  all  events, 
it  only  decides  that  one  administrator  stands 
on  the  same  ground  or  foundation  with  one 
executor.  This  may  be  true  in  some  particu- 
lars, but  it  does  not  show  that  the  point  now 
in  controversy  was  there  litigated.  In  the  case 
of  Douglass  v.  Satterlee,  the  question  was  as  to 
the  liability  of  one  administrator  for  the  acts  of 
another.  What  was  said  by  the  late  Chief ^  Jus- 
tice on  the  subject  of  the  powers  of  administra- 
tors over  the  estate  of  the  intestate,  was  un- 
called for,  and  besides,  rests  for  its  authority 
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on  the  case  of  Jacomb  v.  Harwood.  There 
should  be  a  distinction  in  the  rule,  as  it  relates 
to  the  powers  of  executors  and  administrators. 
Administration  is  in  the  nature  of  an  office.  It 
is  created  by  public  authority,  springing  from 
policy  and  necessity.  When, therefore,  several 
are  named,  all  must  join  in  performing  the  of- 
fice and  administering  the  law.  Not  so  with 
executors.  They  are  appointed  by  the  testa- 
tor; and  although  he  names  several,  the  confi- 
dence he  has  reposed  must  not  be  limited.  They 
are  his  confidential,  selected  friends,  and  it  is 
to  be  presumed  that  to  each  individually  he  is 
willing  to  intrust  the  management  of  his  estate. 
<J1 1*|  The  powers  and  responsibilities  *of  an 
executor  and  administrator  are  not  the  same. 
The  power  of  an  administrator  cannot  be  trans- 
mitted. The  executor  may  act  without  probate; 
the  administrator  must  take  an  oath  and  give 
bond.  If  an  executor  becomes  reduced  in  his 
circumstances,  the  law  will  not  deprive  him  of 
his  trust.  If  an  administrator  fails,  a  receiver 
is  appointed. 

The  transaction  relative  to  the  release,  was 
rendered  improper  and  unlawful  by  the  pend- 
ency of  the  petition  for  a  receiver.  Lispendens 
is  a  rule  of  constructive  notice  and,  therefore, 
strictly  applied;  but  when  actual  notice  is  given 
no  hardship  can  be  complained  of.  The  rule 
applies,  when  the  proceedings  are  regularly 
commenced.  The  application,  of  which  notice 
was  given,  was  a  regular  proceeding  and  in  the 
ordinary  course  of  practice.  The  parties  in  in- 
terest gave  notice  to  the  appellant  virtually  not 
to  pay  to  the  administrators.  Is  a  powerless  ces- 
tui  gue  trust,  who  does  all  he  can  to  save  his  in- 
terests, not  to  be  protected?  Shall  it  be  permitted 
to  a  stranger  to  deal  with  the  trustee,  and  destroy 
the  cestui  gue  trust,  after  notice?  The  notice 
was  given  by  Dunscomb,  but  the  complainants 
are  entitled  to  protection,  although  their  rights 
were  prosecuted  in  the  name  of  another.  It 
was  in  the  nature  of  an  application  for  an  in- 
junction, of  which  being  apprised,  Murray  is 
bound  to  account  again.  The  release  was  a 
breach  of  trust  in  the  administrators.  A  re- 
lease of  a  debt  for  less  than  its  value  is  a  devas- 
tavit.  Bac.  Abr.,  tit.  Exrs.  and  Admrs.,  L., 
431;  2  Johns.  Ch.,  376;  7  Johns.,  404;  2  Cow., 
808.  A  compromise  must  not  only  be  in  good 
faith  but  beneficial.  3  P.Wms.,  381;  2  Munf., 
105;  9  Mass.,  352. 

The  release  is  void  for  fraud  both  in  law  and 
fact.  Ld.  Hardwicke,  in  CTiesterfield  v.  Jemen,2 
Ves.,  185,  enumerates  four  species  of  fraud  : 
1.  Fraud  arising  from  facts  and  circumstances 
•of  imposition.  2.  Fraud  apparent  from  the  in- 
trinsic value  and  subject  of  the  bargain  itself. 
3.  That  which  may  be  presumed  from  the  cir- 
cumstances and  condition  of  the  parties  con- 
tracting— and  this  goes  further  than  the  rule  of 
law,  which  is,  that  fraud  must  be  proved,  not 
presumed;  but  it  is  wisely  established  in  this 
court,  to  prevent  taking  surreptitious  advan- 
<J12*]  tage  of  the  weakness  or  necessity  *of 
another,  which,  knowingly  to  do,  is  equally 
against  conscience  as  to  take  ad  van  tage  of  hisig- 
norance.  4.  A  fourth  kind  of  fraud,  His  Lord- 
ship observes,  may  be  collected  or  enforced  in 
the  consideration  of  a  court  of  equity,  from  the 
nature  and  circumstances  of  the  transaction,  as 
being  an  imposition  and  deceit  on  the  other  per- 
sons, not  parties  to  the  fraudulent  agreement. 
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This  is  not,  as  it  is  said,  a  classification  of  the 
evidence,  but  an  enumeration  of  the  several 
species  of  fraud.  The  learned  judge  who  made 
the  decree  in  this  cause,  is  more  distinguished 
for  his  profound  knowledge  of  the  common 
law,  than  of  chancery  law  ;  and  he  seems  to 
have  disregarded  all  those  rules  which  prevail 
in  a  court  of  equity  for  the  detection  of  fraud, 
which  do  not  obtain  in  a  court  of  law,  and  be- 
cause actual  fraud  was  not  proved  he  came  to 
the  conclusion  that  there  was  no  fraud  in  the 
the  case.  The  cases  cited  by  the  judge  in  sup- 
port of  his  decree,  it  is  agreed  with  the  counsel 
for  the  appellant,  are  cases  of  fraud,  though 
not  of  actual  fraud  ;  and  the  seeming  contra- 
diction in  the  views  of  the  judge  on  this  sub- 
ject, may  be  traced  to  the  not  discriminating 
between  the  various  species  of  fraud. 

The  counsel  here  went  into  a  full  and  elab- 
orate examination  of  the  evidence  in  the  case 
to  support  the  charge  of  fraud. 

Mr.  D.  B.  Ogden,  on  the  same  side,  insisted 
that  the  release  was  not  binding,  because  exe- 
cuted without  the  concurrence  and  against  the 
will  of  one  of  the  administrators,  and  against 
the  will  of  three  of  the  cestuis  gue  trust.  There 
were  no  debts  shown  to  be  owing  by  the  estate. 
The  administrators,  therefore,  had  no  interest 
in  the  estate.  They  were  merely  trustees  for 
the  persons  interested,  for  whose  benefit  the 
suit  was  prosecuted.  Can  it  be  allowable  that 
a  majority  should  control  their  co-trustee,  and 
contrary  to  the  wishes  of  the  parties  in  interest 
discharge  a  debt?  Allowing  as  a  general  rule, 
that  one  of  several  administrators  may  execute 
a  release,  does  it  follow  that  he  has  a  right  to 
do  so,  when  the  other  expressly  dissents?  Has 
he  a  right  to  give  a  release  of  a  debt  without  re- 
ceiving payment?  Can  he  release  a  debt  which 
is  in  a  course  of  litigation  contrary  to  the  wishes 
of  his  co-administrator?  The  administrators 
were  trustees  merely  to  *carry  on  the  [*6 1 3 
suit  against  the  appellant ;  their  release,  there- 
fore, without  the  consent  of  the  cestuio  que  trunt, 
was  a  palpable  breach  of  trust.  If  the  principle 
of  lis  pendens  does  not  apply  to  this  case,  where 
the  appellant  avowed  that  he  effected  the  set- 
tlement to  prevent  the  interference  of  the  court, 
it  can  apply  in  no  case  whatever.  The  counsel 
then  remarked  upon  the  facts  and  circum- 
stances, relied  on  in  support  of  the  charge  of 
fraud. 

Mr.  8.  A.  Talcott,  Atty-Gen.,  in  reply.  The 
counsel  for  the  respondents  have  cited  a  num- 
ber of  authorities  to  support  the  position  ad- 
vanced byLd.  Bacon  that  the  release  of  a  debt 
by  one  of  several  administrators  is  not  good, 
and  that  the  authority  given  is  to  be  executed 
by  all  of  them  joined  together.  The  first  is  11 
Vin.,  73,  tit.  Exrs.,  D,  2.  This  case  only  de- 
termines that  the  release  of  one  administrator 
cannot  prejudice  another.  The  object  must 
have  been  to  charge  the  administrator  with  a 
devastavit ;  because,  in  a  court  of  common  law 
the  court  must  have  considered  the  release  good, 
otherwise  the  question  could  not  have  arisen. 
The  case  referred  to  in  Viner  is  not  to  be  found 
in  the  book  quoted  ;  and  in  1  Burr.,  364,  Fos- 
ter, J.,  declares  that  Viner  is  no  authority. 
Wood,  Inst.,  335,  only  repeats  what  Ld.  Bacoii 
had  said.  In  1  Sch.  &  L..  369,  it  is  said  that 
Blackstone's  Commentaries  are  no  authority. 
What  Toller  stated  in  pages  187  and  324,  here- 
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traded  in  page  408  of  his  work,  where,  speak- 
ing of  the  cases  of  Hudson  v.  Hudson  and  Wil- 
landv.  Fenn,  he  says,  it  seems  to  be  now  settled 
that  a  joint  administrator  stands  on  the  same 
footing,  and  is  invested  with  the  same  powers 
as  a  co-executor.  Bridgman,.in  his  Index,  cites 
Hudson  v.  Hudson,  for  the  purpose  of  showing 
that  an  administrator  may  do  many  acts.  In 
Hudson  v.  Hudson,  1  Atk.,  460,  Ld.  Hardwicke 
unnecessarily  said  that  one  administrator  could 
not  release  a  debt  or  convey  an  interest,  so  as 
to  bind  the  other.  The  question  was  not  be- 
fore him,  because  he  decided  that  the  release 
in  that  case  was  not  the  release  of  an  adminis- 
trator, but  of  a  creditor ;  the  administrators 
having  constituted  the  debtors  their  attorneys 
614*]  to  collect  debts,  in  which  *character 
they  had  become  indebted,  and  were  after- 
wards released  by  one  of  the  administrators, 
and  the  release  was  set  aside  as  fraudulent.  In 
2  Wood.  Lect.,  362,  the  authority  of  Atkynsis 
very  much  questioned.  On  the  other  hand, 
Comyn  has  been  said  to  be  himself  an  author- 
ity. Jacomb  v.  Harwood,  2  Ves.,  265,  was  de- 
cided by  Sir  John  Strange,  the  Master  of  the 
Rolls,  in  the  very  court  in  which  Ld.  Hard- 
wicke continued  to  preside,  who  said,  that 
though  in  Hudson  v.  Hudson,  the  Lord  Chancel- 
lor had  been  of  opinion  that  one  administrator 
could  not  release  so  as  to  bind  the  other,  yet, 
when  that  case  was  more  narrowly  looked  into, 
it  appeared  clearly  that  it  was  applicable  to  the 
particular  circumstances  of  the  case.  It  was 
said  by  the  counsel  opposed,  that  Willand  v. 
Fenn  was  not  to  be  found  in  the  books.  It  may 
be  found  in  2  Wheat.  Selw.,  574,  n.  8,  and  in 
Shep.  Touch.,  484,  485,  where  it  is  cited  with 
approbation.  Next  comes  the  case  of  Douglass 
v.  Satterlee,  11  Johns.  22,  in  which  it  is  said  by 
the  late  Ch.  J.  Kent,  that  executors  and  ad- 
ministrators stand  on  the  same  ground,  and 
their  powers  and  responsibilities  in  respect  to 
•each  other,  are  the  same.  The  same  principle 
had  been  before  advanced  by  Ch.  J.  Kent,  in 
Pierson  v.  Hooker,  3  Johns.,  70,  on  a  question 
•of  discharge  by  one  partner.  The  same  doc- 
trine is  found  in  1  Hayw.,  104;  and  Gwillim, 
in  a  note,  to  Bac.  Abr.,  tit.  Exr.  &  Admr.  p. 
395,  considers  the  case  of  Wittand  v.  Fenn,  as 
overruling  Hudson  v.  Hudson. 

Ld.  Hardwicke,  in  Hudson  v.  Hudson,  con- 
sidered administration  in  the  nature  of  an  of- 
fice. If  a  grant  of  an  office  be  to  A.  B.  without 
adding  the  word  successor,  it  does  not  survive. 
Salk.,  465;  11  Co.,  3  b;  Com.  Dig.,  tit.  Officer, 
D.,  4.  If  one  administrator  dies,  the  right  of 
administration  survives.  2  Vern. ,  514.  Show- 
ing it  survives,  it  is  not  an  office,  and  destroys 
the  foundation  of  His  Lordship's  argument, 
that  if  an  office  is  granted  to  two,  they  must 
join  in  executing  the  acts  of  the  office.  Nor  is 
jt  a  naked  power,  because  if  so  it  would  not 
survive — it  is  a  power  coupled  with  an  interest, 
survives,  and  may  be  executed  by  one. 
<>  1 5*]  *The  notice  of  the  intended  applica- 
tion for  the  appointment  of  a  receiver,  is  not 
in  the  nature  of  a  lispendens,  so  as  to  avoid  the 
settlement.  It  is  not  a  lis  pendens  because  not 
a  proceeding  in  court.  A  bare  notice  of  an  in- 
tended proceeding  cannot  have  that  effect.  In 
Green  v.  Slayter,  4  Johns.  Ch. ,  38,  the  true  doc- 
trine upon  this  subject  is  laid  down,  that  no 
preliminary  proceedings  will  operate  as  an  in- 
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juction.  The  petition  in  this  case  was  not  for 
an  injunction  against  a  compromise,  but  for 
the  appointment  of  a  receiver  for  the  preserva- 
tion of  the  fund.  In  answer  to  the  suggestion 
that  here  was  actual  notice,  the  no'tice  did  not 
specify  any  right  claimed.  A  notice  from  an 
assignee  of  the  transfer  of  the  cause  of  action, 
would  have  been  operative. 

It  was  said,  that  allowing  administrators  to 
stand  upon  the  same  ground  as  executors,  two 
administrators  cannot  release  a  debt  if  a  third 
dissents.  In  Cottrell's  Transactions  of  the 
High  Court  of  Chancery,  87,  Bacon  v.  Bell,  it 
is  adjudged,  that  one  executor  may  release, 
though  the  other  dissents.  One  executor  or 
administrator  may  release  too,  without  receiv- 
ing the  debt.  6  Ves.,  748,  fully  admits  the 
principle,  as  the  court  interferes  with  the  exec- 
utor only  in  case  of  fraud.  Applications  for 
leave  to  compromise  are  made  to  protect  the 
executor  or  administrator ;  not  to  authorize  a 
compromise — that  authority  he  always  has  at 
the  hazard  of  subjecting  himself  to  an  action 
for  a  devastavit;  for  the  old  and  strict  rule  of 
law  is,  that  an  administrator  cannot  release  a 
debt  withoufbeing  responsible  for  it.  7  Johns. , 
411.  In  equity  it  is  not  so,  if  he  acts  in  good 
faith  ;  but  if  liable  for  a  devastavit,  it  shows 
the  debt  is  discharged,  otherwise  no  devastavit 
would  be  committed  ;  and  the  debtor  cannot  be 
called  on  a  second  time  for  payment  after  a 
release,  except  in  cases  of  fraud.  There  is  no 
distinction  between  legal  and  moral  fraud. 
Fraud  is  an  intent  of  the  heart  to  do  some  in- 
jury collusively  to  the  person,  property,  or 
character  of  another.  The  distinctions  are  only 
as  to  the  modes  of  proof  ;  and  so  the  Supreme 
Court  have  decided  in  Bissell  v.  Hopkins,  3 
Cow.,  166.  Whether  in  this  case  there  was 
fraud  or  not  depends  upon  the  circumstances 
of  the  case.  In  7  Taunt.,  421,  it  is  said,  where 
one  of  two  executors  gives  a  *release,  [*616 
and  it  is  attempted  to  be  set  aside  on  the  ground 
of  fraud,  a  very  strong  case  must  be  shown. 
Here  the  defendants  unite  in  denying  the  charge 
of  fraud,  and  there  is  no  evidence  to  impeach 
the  answers.  If  the  decree  is  set  aside  in  part, 
it  must  be  set  aside  in  whole,  as  the  considera- 
tion of  the  settlement,  viz. :  the  putting  an  end 
to  the  controversy,  will  have  failed. 

SAVAGE,  Chief  Justice  of  the  Supreme  Court. 
The  complainants  contended,  in  the  Court  of 
Chancery,  that  the  release  should  be  set  aside, 
on  several  grounds  :  1.  Because  it  was  exe- 
cuted by  only  two  of  the  administrators.  2.  Be- 
cause there  was  a  lis  pendens  in  consequence  of 
the  notice  of  the  application  for  the  appoint- 
ment of  a  receiver.  3.  And  principally  be- 
cause the  transaction  was  fraudulent.  Judge 
Emott,  who  sat  for  the  Chancellor,  decided  all 
these  points  in  favor  of  the  defendants,  but 
held  that  this  was  a  case  in  which  the  com- 
plainants ought  not  to  be  bound  by  the  acts  of 
the  administrators;  and  therefore  decreed,  that 
the  release  be  set  aside,  so  far  as  relates  to  the 
interests  of  the  complainants  who  represent 
one  third  part  of  the  estate  of  John  P.  Mum- 
ford,  deceased.  From  this  decision,  John  B. 
Murray  has  appealed  to  this  court  ;  and  the 
questions  to  be  decided,  are  the  same  as  in  the 
Court  of  Chancery. 

1.  Was  it  competent  for  two  administrators, 
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against  the  will  of  the  third,  to  execute  a  valid 
release? 

The  law,  as  to  the  power  of  executors,  seems 
never  to  have  been  questioned.  "  If  a  man  ap- 
points several  executors,  they  are  esteemed  in 
law  but  as  one  person  representing  the  testator 
and,  therefore,  the  acts  done  by  any  one  of 
them,  which  relate  either  to  the  delivery,  gift, 
sale,  payment,  possession  or  release  of  the  tes- 
tator's goods,  are  deemed  the  acts  of  all ;  for 
they  have  a  joint  and  entire  authority."  3 
Bac.  Abr.,  Exrs.  &  Admrs.,  D.  The  reason 
given  for  this  rule  by  Ld.  Hardwicke  is,  that 
each  executor  is  considered  as  entirely  repre- 
senting the  testator.  Hudson  v.  Hudson,  1  Atk., 
460.  Ld.  Hardwicke,  however,  considered 
that  administrators  have  no  such  power  ;  and 
the  principal  reason  assigned  for  the  difference 
is,  that  the  executor  receives  his  power  from 
O17*]  *the  testator,  and  may  perform  many 
acts  before  probate  of  the  will ;  but  the  admin- 
istrator receives  all  his  authority  from  the  or- 
dinary. Ld.  Hardwicke  cites  no  authority  but 
the  opinion  of  Ld.  Baron,  4  Elements  of  the 
Law,  p.  83. 

A  similar  dictum  is  found  in  11  Vin. ,  73,  cit- 
ing Tothil,  264,  265.  The  same  point  is  laid 
down  by  Blackstone,  2  Com.,  510,  and  he  re- 
lies on  the  case  of  Hudson  v.  Hudson.  In  that 
case  this  point  was  not  necessary  to  be  adjudi- 
cated, as  the  cause  was  decided  upon  another 
point.  The  opinions,  however,  of  Ld.  Bacon 
and  Ld.  Hardwicke  are  entitled  to  great  re- 
spect ;  and  in  the  English  courts  they  have 
been  so  treated.  The  case  of  Hudson  v.  Hud- 
son was  decided  in  1737.  In  1751,  in  Jacomb 
v.  Harwood,  2  Yes.,  267,  the  same  question  was 
discussed  by  sir  John  Strange,  Master  of  the 
Rolls,  when  the  case  of  Hudson  v.  Hudson  was 
considered.  Speaking  of  that  case,  he  says,  it 
was  said  that  in  that  case,  the  Lord  Chancellor 
had  been  of  opinion  that  one  administrator 
could  not  release,  so  as  to  bind  the  other  ;  yet 
when  that  case  was  more  narrowly  looked  into, 
it  appeared  clearly  that  was  applicable  to  the 
particular  circumstances  of  the  case.  He  then 
cites  the  case  of  Wittand  v.  Fenn,  in  which 
there  had  been  three  arguments  in  the  King's 
Bench,  and  thereupon  decided  that  one  admin- 
istrator stood  on  the  same  ground  and  foun- 
dation as  one  executor;  and  such  was  the  decis- 
ion of  the  Master  of  the  Rolls.  The  case  of 
Jacomb  v.  Harwood  has  never  been  overruled 
in  England,  but  has  been  acquiesced  in,  and 
considered  as  settling  the  point.  Toll.  Exr., 
407,  408.  And  the  same  has  been  the  under- 
standing of  the  courts  in  this  State.  11  Johns., 
22.  The  difference  heretofore  supposed  to  exist 
between  the  powers  of  executors  and  adminis- 
trators, in  this  respect,  was  said  to  be  founded 
in  the  different  sources  from  which  their  pow- 
ers were  derived  ;  the  one  being  by  appoint- 
ment of  the  testator,  the  other  by  the  appoint- 
ment of  law.  I  apprehend  there  never  was 
any  reason  for  the  supposed  distinction.  Their 
liabilities  and  responsibilities  were  ever  the 
same,  and  their  powers  should  be  so.  But  if 
there  was  ground  formerly  for  it,  there  surely 
is  none  under  our  statutes,  which  recognize 
618*]  both  as  possessing  *the  same  rights, 
and  interest,  and  authority  over  the  estate  of 
the  deceased. 

2.  The  doctrine  of  lis  pendent  is  this  :  That 
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whoever  purchases  the  subject-matter  of  a  suit, 
pendente  lite,  takes  bis  purchase  subject  to  the 
decree  or  judgment  which  may  be  rendered  in 
such  suit,  and  the  pendency  of  such  suit  is, 
per  se,  notice  to  all  the  world,  and  such  pen- 
dency, when  in  chancery,  commences  with  the 
service  of  the  subpoena.  1  Johns.  Ch. ,  576.  I 
apprehend  this  doctrine  is  not  applicable  to 
this  case.  A  suit  is  not  considered  to  be  pend- 
ing within  this  rule,  until  the  service  of  proc- 
ess. In  chancery,  no  subpoena  issues  until  bill 
filed  ;  and  the  court  is  supposed,  by  awarding 
process,  to  have  adjudged  that  the  plaintiff 
had  shown  a  prima  facie  case  for  relief.  In 
this  case,  notice  had  been  given  by  one  of  the 
administrators  to  the  other  two,  that  an  appli- 
cation would  be  made  for  the  appointment  of 
a  receiver — not  because  there  had  been  any 
improper  conduct  in  the  administrators,  or  be- 
cause anything  of  that  kind  was  alleged — but 
because  one  was  said  to  be  old,  and  the  other 
insolvent,  and  they  had  given  security  in  only 
$40,000.  This  notice  can  never  operate  as  a 
lis  pendens.  It  is  a  mere  interlocutory  proceed- 
ing in  the  suit  already  pending ;  and  if  this 
notice  were  to  incapacitate  the  administrators 
from  acting,  it  would  be  easy  for  a  cestui  que 
trust,  by  giving  a  similar  notice,  to  prevent 
executors  or  administrators,  or  trustees,  from 
ever  doing  anything,  and  there  would  be  no 
safety  in  transacting  business  with  them.  A 
reference  to  the  offices  of  any  of  the  officers  of 
the  courts,  would  give  no  information  of  any 
such  lis  pendens.  Not  even  an  ex  parte  adjudi- 
cation of  the  matter  gives  sanction  to  the 
claim  ;  but  simply  the  mere  assertion  of  a  right 
to  interfere,  by  the  person  giving  the  notice. 
It  is  conceded  in  this  case,  that  the  defendants 
had  notice  of  the  intended  motion,  and  they 
acted  in  reference  to  such  notice,  and,  it  is  pre- 
sumed, with  knowledge  that  such  notice  could 
have  no  possible  effect  upon  any  fair  and  equi- 
table arrangement  which  they  should  make. 

The  main  question  in  this  case,  I  apprehend, 
is  the  question  of  fraud.  The  bill  charges  that 
the  defendants  acted  fraudulently,  in  bad  faith; 
and  in  relation  to  the  defendant  Murray,  sev- 
eral *facts  are  charged,  as  evidence  of  [*611> 
the  fraud.  Among  these  are  : 

1.  Attempts  to  delay  a  decision  in  the  cause, 
by  appeal  to  this  court.     He  twice  appealed, 
and  at  each  time,  suffered  the  appeal  to  be  dis- 
missed.    This  is  admitted,  but  the  defendant 
Murray  declares,  that  the  appeals  were  brought 
bona  fide,  with  an  intention  to  have  them  argued 
and  decided  by  this  court,  but  that  his  counsel 
advised  to  the  course  which  was  adopted.  This 
is  an  answer  which  ought  to  be  satisfactory. 
The  counsel,  after  the  appeal  brought,  were  of 
opinion,  that  after  certain  other  steps  should 
have  been  taken  in  the  cause,  the  errors,  which 
they  advised  their  client  existed,  would  be% 
more  apparent.     The  answer  is  given  under 
oath,  is  responsive  to  the  bill,  and  is  not  con- 
tradicted.    It  must,  therefore,  be  taken  to  be 
true,  and  if  true,  rebuts  the  idea  of  fraud. 

2.  That  Murray   procured   the  release  for 
much  less  than  the  report,  to  which  he  did  not 
except,  and  that  he  was  able  to  pay  the  whole 
sum  reported  due.     This  fact  is  conceded  to  be 
so  ;  but  Murray  avers  that  the  amount  paid  is 
much  more  than  was  really  due,  and  much  more 
than  John  P.  Mumford,  in  his  lifetime,  ever 
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claimed,  though  he  was  fully  apprised  of  his 
rights . 

3.  It  is  also  alleged,  that  the  same  sum  had 
been  previously  offered  and  rejected.    To  this, 
it  is  answered,  that  two  years  previous  the  same 
sum  was  offered ;  that  an  arrangement  was  par- 
tially made  by  the  counsel  in  the  cause  for  a 
settlement  for  $35,000;  and  that  $30,000  would 
have  been  received,  provided  the  defendant 
Murray  would  have  paid  the  costs;  and  that  at 
the  time  when  the  arrangement  was  made, 
$40,000  would  have  been  assented  to  by  all  the 
parties  in  interest. 

It  appears  that  there  existed  in  the  family  of 
Mrs.  Mumford  an  unfortunate  family  diffi- 
culty, insomuch  that  it  was  unpleasant  for  her 
and  Dunscomb  to  transact  business  together. 
So  Dunscomb  says  ;  but  Mrs.  Mumford  denies 
that  they  could  not  associate  for  the  transaction 
of  necessary  business. 

4.  It  is  urged  as  evidence  of  fraud,  that  the 
settlement  was  made  without  consulting  Duns- 
<>2O*]  comb  or  the  complainants.     *The  an- 
swer is,  the  family  quarrel  already  stated ;  but 
that  in  fact  the  consent  of  Dunscomb  was  re- 
quested by  John  I.  Mumford,  previous  to  the 
execution  of  the  release. 

5.  It  is  also  charged  that  Murray  had  been 
long  endeavoring  to  circumvent  Mrs.  Mumford 
and  John  I  Mumford,  and  to  take  advantage 
of  their  situation,  both  being  in  necessitous  cir- 
cumstances, and  Mrs.  M.,  moreover,  being  old 
and  infirm.    The  intention  imputed  to  Murray 
he  denies.     He  knew  that  Mrs.  M.  was  poor, 
and  that  J.  I.  M.  was  insolvent ;  but  it  is  to  be 
recollected  that  the  same  offer  was  made  when 
these  circumstances  did  not  exist,  and  he  made 
no  attempt  to  obtain  more  favorable  terms  than 
he  had  before  proposed.     In  answer  to  the 
charge  that  Mrs.  M.  was  old  and  infirm,  it  is 
denied,  except  that  she  was  sixty  years  old  and 
upwards.    This  is  indeed  an  age  which  is  sup- 
posed to  disqualify  certain  persons  for  the  per- 
formance of  certain  public  duties;  but  the  pre- 
sumption of  incompetency,  I  believe,  does  not 
extend  to  the  transaction  of  private  concerns  ; 
but  if  so,  still  Mrs.  M.  in  this  respect,  had  the 
vantage  ground  of  Murray,  who,  from  facts 
appearing  in  the  case,  must  be  presumed  to  be 
several  years  in  advance  of  her.     But  the  fact 
of  age  is  not  urged  as  a  ground  to  support  the 
charge  of  fraud  in  Mrs.  Mumford.     It  were, 
indeed,  a  melancholy  spectacle  to  see  persons, 
far  advanced  in  life,  active  participators  in 
fraudulent   practices,  or  even   the   dupes  of 
others,  when  the  natural  presumption  should 
be,  that  as  we  approach  the  end  of  our  course, 
probity  and  integrity  should  be  predominant, 
that  we  may  be  better  prepared  to  answer  the 
charge  to  be  made  against  us  in  that  dreadful 
day  of  awful  responsibility  and  account  which 
we  are  rapidly  approaching. 

6.  It  is  also  charged  as  one  of  the  fraudulent 
devices  resorted  to  by  the  defendants,  that  the 
late  Chancellor  Kent  was  consulted  in  relation 
to  the  settlement,  and  his  advice  in  favor  of  it 
fraudulently  obtained. 

Of  all  facts  adduced  to  support  a  charge  of 
fraud,  this  is,  to  my  mind,  one  of  the  most  ex- 
traordinary. That  the  Chancellor,  who  had 
known  the  whole  history  of  this  case,  who  had 
established  the  principle  upon  which  the  de- 
62 1*]  fendant,  Murray,*was  to  account,  who 
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had  presided  in  our  courts  for  a  longer  period 
than  any  other  citizen  in  the  State,  and  who, 
during  all  that  time,  held  a  most  distinguished 
rank,  should  be  incapable  of  giving  correct  and 
wholesome  advice,  without  consulting  the  coun- 
sel in  the  cause,  is  a  paradox  incapable  of  ex- 
planation. It  seems  to  me,  therefore,  as  it  did 
to  the  learned  judge  who  decided  this  cause  in 
the  court  below,  that  the  charges  of  fraud  have 
been  successfully  refuted. 

One  other  circumstance  appearing  on  the 
part  of  the  defendants  is  worthy  of  notice.  The 
persons  entitled  to  the  estate  of  John  P.  Mum- 
ford  are,  the  widow  Mary  I.  Mumford  and  six 
children,  three  of  whom  were  in  favor  of  the 
settlement  and  three  against  it.  The  widow 
being  entitled  to  one  third  of  the  avails  of  the 
suit,  those  concurring  in  the  settlement,  repre- 
sent two  thirds  of  the  subject  in  controversy. 
If  they  conspired  and  confederated  to  cheat 
anybody,  it  was  to  cheat  themselves  twice  as 
much  as  they  cheated  the  complainants, which 
is  a  palpable  absurdity.  And  in  relation  to  this 
point,  it  should  be  recollected,  that  before  any 
examination  before  the  master,  Murray  made 
the  same  offer  ;  and  $5,000,  or  at  most  $10,000, 
in  addition  then,  and  even  when  the  settlement 
was  made,  would  have  been  accepted  by  those 
who  now  seek  to  set  aside  the  release.  Of  this 
additional  sum,  two  thirds  would  have  gone 
into  the  pockets  of  the  defendants,  and  but  one 
third  to  the  complainants — less  than  $1,000  to 
each — a  sum  which  it  seems  to  me  could  be  no 
equivalent  to  the  mortification  resulting  from 
the  fact  of  presenting  upon  the  records  of  the 
court  a  charge  of  a  fraudulent  attempt  by  a 
mother  to  defraud  her  own  daughters.  When 
to  all  these  considerations  is  added,  what  no 
doubt  had  a  controlling  influence,  the  deter- 
mination of  Murray  to  appeal,  and  the  possi- 
bility that  even  less  than  the  $30,000  might  ul- 
timately be  recovered  after  a  protracted  litiga- 
tion ;  and  further,  that  Mrs.  M.  was  advised  to 
this  course  by  a  counselor,  than  whom  no  one 
could  be  more  capable  of  giving  advice,  so  far 
from  seeing,  in  this  transaction,  evidence  of 
fraud,  it  would  have  been  extraordinary  if  the 
offer  had  not  been  accepted. 

*Thus  far  I  have  concurred  in  the  [*622 
views  of  the  learned  judge  who  made  the  de- 
cision in  the  Court  of  Chancery.  In  the  elo- 
quent opinion  which  we  have  before  us,  it  is 
shown  very  satisfactorily  to  my  mind,  that  the 
acts  of  two  administrators  stand  on  the  same 
ground  as  two  executors ;  and  the  dissent  of 
the  third  administrator,  forms  no  objection  to 
the  validity  of  the  release  ;  that  it  is  in  no  way 
affected  by  the  doctrine  of  a  lis  pendens,  and 
that  fraud  is  not  imputable  to  any  of  the  par- 
ties to  the  release.  Yet  he  decreed  that  it  should 
be  held  inoperative  and  void  as  to  the  com- 
plainants in  this  cause,  who  are  two  of  the  chil- 
dren of  John  P.  Mumford  not  assenting  to  the 
settlement  and  release.  This  decision  is  not 
placed  upon  any  particular  principle, but  upon 
the  circumstances  of  the  case — the  amount  of 
the  report,  compared  with  the  amount  received ; 
the  compromise  carried  into  effect,  when  the 
motion  was  about  to  be  made  to  supersede  the 
powers  of  the  administrators  ;  the  uncertainty 
of  the  result  of  an  appeal;  the  possibility  of  an 
entire  loss  of  whatever  might  ultimately  be 
awarded  to  the  estate;  and  the  impossibility  of 
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deciding  whether  the  settlement  was  advan- 
tageous to  the  estate.  It  is  certainly  true  that 
there  are  cases  where  those  interested  in  an  es- 
tate are  permitted  to  pursue  it  into  the  hands 
of  any  person  who  colludes  or  conspires  with 
the  executor  to  produce  a  devastavit.  It  be- 
comes my  duty  to  examine  this  subject  in  the 
cause  of  Coll  v.  Gilbert,  Adm'r,  &c.,  decided  in 
this  court  one  year  ago.  but  which  is  not  yet 
reported,  and  to  review  several  of  the  cases  re- 
ferred to  in  the  opinion  of  the  circuit  judge. 
In  the  case  of  Colt  v.  Gilbert,  the  facts  were, 
that  Jacob  Le  Roy  was  executor  of  the  last  will 
and  testament  of  Dulary  ;  that,  as  such  exec- 
utor, he  had  in  his  hands  a  considerable  sum 
of  money  which  belonged  to  the  estate,  and 
which  money  was  used  as  part  of  the  capital 
of  the  house  of  Jacob  Le  Roy  &  Son  ;  and 
that  Colt.one  of  the  firm, transferred  the  money 
of  the  estate  of  Dulary  to  Colt,  by  Le  Roy's 
direction,  as  he  said,  in  payment  of  a  debt  due 
him  by  the  firm.  In  that  case,  we  held  that  the 
house  of  Le  Roy  &  Son  and,  of  course,  Mr. 
Colt,  one  of  that  firm,  was  responsible  to  the 
administrator,  with  the  will  annexed,  and  to 
the  residuary  legatee,  for  the  amount  of  the  es- 
623*]  tate  thus  misapplied;  *and  after  refer- 
ring to  the  leading  cases  on  the  subject,  we 
came  to  this  conclusion  :  "That  any  person  re- 
ceiving from  an  executor  the  assets  of  his  tes- 
tator, knowing  that  such  disposition  of  them 
is  a  violation  of  his  duty,  is  to  be  adjudged  con- 
niving with  the  executor  ;  and  is  responsible 
for  the  property  thus  received,  either  as  a  pur- 
chaser or  a  pledgee."  And  the  principles  laid 
down  by  Chancellor  Kent.in  Field  v.  Schieffehn, 
7  Johns.  Ch.,  150,  were  approved :  that  the  pur- 
chaser is  safe  if  he  is  not  a  party  to  the  fraud 
of  the  executor,  and  has  no  knowledge  or  proof 
that  the  executor  intended  to  misapply  the  pro- 
ceeds, or  was,  in  fact,  by  the  very  transaction, 
applying  them  to  the  extinguishment  of  his  own 
private  debt ;  that  in  such  case,  he  buys  at  his 
peril;  but  that  if  he  has  no  such  proof  or  knowl- 
edge, he  is  not  bound  to  inquire  into  the  state 
of  the  trust,  because  he  has  no  means  to  sup- 
port the  inquiry,  and  he  may  safely  repose  on 
the  general  presumption,  that  the  executor  is 
in  the  due  exercise  of  his  trust. 

This  decision,  and  the  principles  established 
in  it,  seem  to  me  to  bring  us  back  again  to  the 
question  of  fraud  and  collusion.  All  the  cases 
cited  by  the  circuit  judge  are,  I  apprehend, 
cases  01  fraud  or  collusion.  Ld.  Eldon  seemed 
to  be  at  a  loss  to  determine  what  collusion  is. 
We  have  defined  it  to  be  any  intermeddling 
with  the  executor,  or  the  assets  of  the  testator, 
by  which  the  executor  is  guilty  of  a  violation 
of  his  duty;  so  that  we  are  brought  round  again 
to  the  question  whether  the  administrators 
were  guilty  of  a  violation  of  duty,  under  all  the 
circumstances  of  the  case,  and  which  need  not 
be  again  recapitulated. 

It  is  true  they  released  for  one  third  of  the 
sum  reported  in  their  favor;  but  it  is  also  true 
that,  according  to  the  answer  of  Murray  (and 
this  answer  must  be  considered  true),  the  sum 
paid  was  more  than  was  really  due,  or  was  ever 
claimed  by  Mr.  Mumford,  in  his  lifetime.  It 
must  also  be  understood,  that  Murray  did  not 
intend  to  submit  to  this  report,  but  was  about 
to  appeal  ;  and  the  Chancellor,  who  knew  all 
the  facts  and  the  law  of  the  case,  advised  to 
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the  acceptance  of  the  terms  offered.  It  is  idle 
to  suggest  that  fraud  was  practiced  on  such  a 
man.  Can  it  be  supposed,  *that  he  was  [*624 
incapable  of  giving  an  opinion  upon  a  case 
which  he  had  adjudged,  without  the  opinion 
of  counsel?  I  would  by  no  means  depreciate 
the  services  of  counsel ;  but  it  is  a  mistake  to 
suppose  that  no  one  but  the  counsel  employed 
in  a  cause  is  capable  of  forming  a  correct  opin- 
ion as  to'its  probable  results,  or  of  giving  suit- 
able advice  as  to  its  progress  or  termination. 

It  is  also  true  that  the  persons  claiming  one 
third  of  the  avails,  were  opposed  to  the  settle- 
ment, but  the  administrators,  and  those  inter- 
ested in  the  residue,  were  in  favor  of  it.  Sup- 
pose the  administrators  had  no  interest  in  the 
avails,  and  those  owning  two  thirds  of  the  fund 
had  urged  such  an  arrangement,  but  it  was  de- 
clined, and  in  the  end  much  less  had  been  re- 
covered ;  or  suppose  the  whole  had  been  lost, 
through  the  subsequent  failure  of  Murray, 
after  rejecting  such  an  offer  ;  would  not  those 
who  had  urged  the  settlement  have  much  more 
reason  to  call  upon  the  administrators  and 
charge  them  with  a  violation  of  duty  ? 

In  addition  to  these  considerations,  when  it 
is  stated  as  a  fact  in  the  case,  that  a  sum  in  ad- 
dition, but  less  than  $1,000,  to  each  of  the  com- 
plainants, would  have  been  accepted  by  them, 
though  less  than  half  the  sum  reported,  and 
this  known  to  the  administrators,  I  am  free  to 
to  express  my  opinion,  that  to  have  refused 
the  offer  of  $30,000,  would  have  been  highly 
indiscreet,  if  not  a  positive  violation  of  duty  ; 
and  that  their  termination  of  the  controversy 
was  prudent  and  proper. 

I  am,  therefore,  of  opinion,  that  the  admin- 
istrators were  not  guilty  of  any  violation  of 
duty—of  course,  Murray  could  be  guilty  of  no 
collusion  and,  therefore,  the  complainants 
would  have  no  right  to  pursue  even  assets  in 
the  hands  of  a  bonafide  purchaser.  But  another 
consideration  of  some  weight  is  this  :  that  in 
this  instance,  the  claim  in  question  cannot  be 
considered  assets  for  any  greater  amount  than 
the  sum  agreed  upon. 

The  result  of  my  conclusion  is,  that  the  judge 
erred  in  setting  aside  the  release  as  to  two  sixths 
of  the  demand  in  question;  and  that  thedecree 
should  be  reversed,  and  that  the  bill  of  the 
complainants  should  be  dismissed,  with  costs. 

*SUTHERLAND,  J.,  expressed  his  [*625 
concurrence  in  the  opinion  pronounced  by  the 
Chief  Justice,  and  Benton,  Crary,  Ellsworth, 
Enos,  Eager,  Lake,  McMartin,  Oliver,  Smith, 
Todd,  Throop,  Tysen,  Warren  and  Wilkeson, 
Senators,  also  concurred.  Dayan,  McCarthy, 
McMichael,  Schenck,Stebbins,  Tf  heeler  and.  Wood 
ward,  Senators,  were  of  opinion  that  the  decree 
ought  to  be  affirmed. 

Whereupon,  a  decree  was  entered  reversing 
thp  decree  in  the  Court  of  Chancery,  declaring 
the  release  executed  by  Mary  I.  Mumford  and 
John  I  Mumford  to  John  B.  Murray,  valid  and 
binding  upon  the  representatives  of  John  P. 
Mumford,  deceased  ;  ordering  the  bill  of  the 
respondents  to  be  dismissed  with  costs,  and  di- 
recting the  respondents  to  pay  the  costs  of  the 
appellants  in  this  court  ;  and  that  the  cause  be 
remitted  to  the  Court  of  Chancery,  to  the  end 
that  the  decree  of  this  court  may  be  carried 
into  effect. 

It  being  suggested  that  the  appellant  had 
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died  since  the  hearing  of  the  appeal,  it  was  or- 
dered, that  the  decree  be  entered  with  refer- 
ence to  the  time  of  hearing  on  the  14th  day  of 
June  last,  so  as  to  take  effect  from  that  day. 

Cited  in-4  Wend.,  441 ;  22  Wend.,  197;  88  N.  Y.,  228; 
48  N.  Y.,  608 ;  4  Hun,  11,  70 ;  13  Hun,  208;  15  Barb.,  73; 
61  Barb.,  193 ;  6  T.  &  C.,  213 ;  17  Abb.  Pr.,  217: 1  Redf ., 
236 ;  Tuck.,  146 ;  5  Leg.  Obs.,  379 ;  19  Wis.,  316;  80  Pa., 
482 ;  24  Cal..  500. 


DAVID  H.  MALIN  ET  AL.,  Appellants, 

and 
RACHEL  MALIN  ET  AL.,  Respondents. 

Resulting  Trusts — Definition— Evidence — Pnrol 
Declarations  of  Trustees,  Competent  to  Estab- 
lish—Not within  Statute  of  Frauds— Evi- 
dence of  Payment  by  Cestuis  que  Trust  slwuld 
be  Clear — Creation  of  Resulting  Trust— Con- 
sideration—Will— Immaterial  Alteration  in, 
by  Stranger — Party  Holding  Contract  for  Con- 
veyance of  Lands  has  a  Devisable  Interest — 
Witnesses—  Weight  of  Testimony. 

The  declarations  of  a  trustee  are  competent  evi- 
dence for  the  purpose  of  establishing-  a  resulting- 
trust.  Such  trust  is  not  within  the  Statute  of  Frauds, 
and  may  be  proved  by  parol,  although  it  is  a  danger- 
ous species  of  evidence,  and  the  payment  of  the 
money  by  the  cestuis  que  trust,  ought  to  be  clearly 
and  satisfactorily  established.  Proof  of  the  declar- 
ations or  confessions  of  parties,  is  of  a  most  unsat- 
isfactory nature,  unless  corroborated  by  circum- 
stances. A  resulting  trust  is  a  trust  raised  by  oper- 
ation of  law,  in  favor  of  a  person  who  advances  the 
purchase  money  or  consideration  for  an  estate,  the 
conveyance  for  which  is  taken  in  the  name  of  an- 
other ;  and  it  will  attach  as  well  to  a  gift  as  a  pur- 
chase of  lands  included  in  a  grant  in  which  a  valu- 
able consideration  is  expressed  to  have  been  re- 
ceived. A  declaration'  of  trust  need  not  be  made  at 
the  time  of  the  purchase ;  it  may  be  at  any  subse- 
quent period.  A  party  holding  a  contract  for  the 
conveyance  of  lands,  has  a  devisable  interest  in  such 
lands,  and  a  devisee  of  such  interest  may  transmit 
it  to  another  by  will.  An  immaterial  alteration  in  a 
will,  if  made  by  a  stranger,  will  not  destroy  it.  The 
626*]  testimony  of  a  witness,  *who  has  the  means 
of  knowledge,  whether  a  written  instrument  has 
been  altered  or  not,  outweighs  the  evidence  of  a 
dozen  witnesses  who  speak  only  from  an  inspection 
of  the  paper. 

The  agreement  of  a  party  to  form  a  settlement, 
and  commence  improvements  on  a  tract  of  wild, 
uncultivated  lands,  is  a  consideration  moving  from 
such  party,  equivalent  to  the  payment  of  a  pecuni- 
ary consideration;  and  where,  in  consequence  of 
such  agreement,  a  tract  of  land  is  conveyed  to  a 
th  ird  person,  for  the  benefit  of  the  party  making  the 
agreement,  such  consideration  is  sufficient  as  the 
oasis  of  a  resulting  trust.  Per  Stebbins,  Senator. 

A  specific  devise  to  one  person  forms  an  exception 
to  a  general  devise  to  another,  contained  in  a  pre- 
vious clause  of  the  same  will.  Per  Stebbins  and  Oli- 
ver, Senators. 

Citations— 10  Ves.,  518,  611,  614,  613 :  3  Ves.,  696 ;  5 
Johns.  Ch.,  12, 184 ;  6  Cow.,  726;  1  Ves.,  92,  437,  494 ;  7 
Ves.,  274 ;  1  Ch.  Cas.,  39,  93;  3  Salk.,  83, 85;  11  Ves.,  544; 

1  Madd.,  364 ;  15  Johns.,  293 ;  2  Johns.,  573 ;  1  Johns. 
Ch.,  354  ;  1  R.  L.,  79,  sec.  13 :  Saund.,  TJ.  S.,  180, 192 ; 

2  Vern.,  679 ;  3  Atk.,  254 ;  2  Burr.,  920 ;  2  Ch.  Cas.,  63, 
78 ;  1  Br.  Ch.,  72 :  Amb..  518 ;  1  Madd.,  362, 363 ;  1  Eq. 
Abr.,  384 ;  2  P.  Wms.,  200,  201 :  2  Atk.,  119  ;  2  Johns. 
Ch.,  441 ;  4  Johns.  Ch.,  136 ;  15  Johns.  Ch.,  20 ;  3  Ves., 
696. 

A  PPEAL  from  chancery.  Jemima  Wilkin- 
J\.  son,  in  1776,  became  the  founder  or  head 
of  a  sect  called  "Universal  Friends."  She  was 
known  among  her  followers  by  the  name  of 
"The  Universal  Friend,"  and  answered  to  and 
acknowledged  no  other  name.  In  1791,  she  re- 
moved from  Pa.,  with  a  number  of  followers, 
into  the  State  of  N.  Y.,  and  took  up  her  resi- 
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dence  in  the  County  of  Ontario.  Several  of 
her  adherents  had  preceded  her  in  locating 
themselves  in  the  Town  of  Benton,  adjacent  to 
the  Seneca  Lake,  and  others  followed  her. 
There  prevailed  among  her  people  an  opinion 
that  she  could  not  bold  land  or  make  any  con- 
tracts, or,  as  expressed  by  themselves,  "by  the 
inviolable  order  and  principles  of  the  Society, 
no  estate  or  temporalities  could  be  vested  in 
The  Universal  Friend  ;"  and  all  contracts  re- 
lating to  property  were  made  in  the  name  of 
some  one  of  her  followers,  for  her  benefit,  and 
the  relief  and  maintenance  of  the  poor  and  in- 
digent of  the  Society.  For  the  first  two  years 
after  the  establishment  of  the  Society  in  Onta- 
rio Co.,  Sarah  Richards,  one  of  her  followers, 
was  her  trustee  or  steward.  Sarah  Richards 
died  in  1793,  and  was  succeeded  by  Rachel 
Malin,  one  of  the  respondents  in  this  cause,  as 
trustee,  who  continued  to  act  in  that  character 
to  the  time  when  the  proofs  in  the  cause  in 
chancery  were  taken. 

Jan.  5,  1792,  Benedict  Robinson,  by  deed, 
conveyed  to  Sarah  Richards  the  north  halves 
of  lots  Nos.  22  and  27,  and  lots  Nos.  28,  24,  25 
and  26,  in  township  number  seven,  in  the  sec- 
ond range  of  towns  in  Phelps'  and  Gorham's 
purchase,  in  the  County  of  Ontario,  containing 
*1, 400  acres,  for  the  consideration  ex-  [*62 7 
pressed  in  the  deed,  of  £40.  May  2,  1793, 
Thomas  Hathaway  conveyed  by  deed  to  Sarah 
Richards,  the  south  halves  of  Nos.  22  and  27, 
and  the  north  halves  of  lots  Nos.  21  and  28  ; 
and  June  1,  1793,  also  conveyed  to  her  by  deed 
lot  No.  47.  Immediately  after  the  purchases 
made  by  Sarah  Richards,  improvements  were 
commenced  upon  the  lands  by  the  followers  of 
Jemima  Wilkinson,  by  whom  they  were  con- 
sidered and  called  the  "Friend's"  lands.  They 
were  cultivated  and  improved,  or  otherwise 
disposed  of,  under  her  directions,  and  the  pro- 
ceeds of  the  property  applied  to  the  support  of 
"The  Friend"  and  her  family,  agreeably  to  her 
directions,  and  not  to  the  personal  benefit  or 
emolument  of  Sarah  Richards. 

Sarah  Richards  died  Dec.  29,  1793,  leaving 
a  last  will  and  testament,  bearing  date  the  16th 
of  the  same  month,  which  contains  the  follow- 
ing clauses:  "Item,  4thly.  I  give  and  be- 
queath to  my  dear  and  only  daughter,  Eliza 
Richards, all  my  property  in  Watertown,  Litch- 
field  County,  in  the  State  of.  Connecticut.  All 
the  lands  deeded  me  by  Benedict  Robinson, 
excepting  one  thousand  acres  of  land,  I  deed 
to  R^achel  Malin  ;  also  all  the  receipts  that  I 
now  hold  for  lands  or  the  avails  of  them  ;  also, 
as  to  personal  property,  I  give  her  one  sorrel 
mare  and  colt,  one  pied  cow,  and  four  sheep. 
Item,  6thly.  I  give  and  bequeath  to  my  good 
and  trusty  friend,  Rachel  Malin,  one  thousand 
acres  of  land  lying  and  situate  in  number  seven, 
in  the  second  range  of  townships  of  the  Massa- 
chusetts preemption,  in  the  County  of  Ontario 
and  State  of  New  York ;  the  said  thousand 
acres  to  be  taken  off  from  the  south  end  of  that 
I  now  own  in  the  town,  deeded  to  me  by  Bene- 
dict Robinson;  also  all  that  tract  of  land  deeded 
to  me  by  Thomas  Hathaway,  bearing  date  the 
second  day  of  the  fifth  month,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and 
ninety  three,  witnessed  by  William  Carter  and 
Abel  Botsford  ;  also  all  the  lands  that  has  or 
i  may  arise  from  Asa  Richards'  estate,  deceased  ; 
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also  one  sorrel  horse,  and  all  the  rest  of  my 
stock,  together  with  all  the  rest  of  ray  farming 
utensils.  Richard  Malin  and  Richard  Smith 
were  constituted  executors  of  this  will.  It  ap- 
peared, that  one  Asa  Richards  had  paid  Bene- 
«28*]  diet  Robinson  £56,  for*which  he  held 
Robinson's  receipt,  in  which  Robinson  engaged 
to  convey  to  him  lards  in  township  No.  7,  with- 
out reference  to  any  particular  lot.  Asa  Rich- 
ards died,  having  by  his  last  will  and  testa- 
ment, bearing  date  Apr.  21,  1792,  devised  and 
bequeathed  unto  Sarah  Richards,  all  his  estate, 
real  and  personal,  as  lands,  chattels,  and  wear- 
ing apparel,  making  her  sole  heir  of  every  in- 
dividual article  or  thing  belonging,  or  in  any- 
wise appertaining  to  him,  and  constituted  her 
sole  executrix. 

Benedict  Robinson  and  Thomas  Hathaway 
were  tenants  in  common  of  the  whole  of  town- 
ship No.  7;  containing  24,661  acres  of  land. 
They  released  their  interest  in  the  township  to 
one  William  Carter,  the  deed  from  Robinson 
to  him  bearing  date  June  28,  1793,  and  the 
deed  from  Hathaway  bearing  date  Aug.  4, 1795, 
each  reserving  to  himself  a  quantity  of  the 
land,  and  requiring  Carter  to  fulfill  their  con- 
tracts made  in  relation  to  the  sale  of  lands. 
July  14, 1795,  William  Carter,  in  consideration 
of  $124,  recited  in  the  deed  of  conveyance  to 
have  been  paid  by  Sarah  Richards  to  Benedict 
Robinson,  released  in  fee  to  Rachel  Malin,  ex- 
ecutrix of  the  will  of  Sarah  Richards,  lots  Nos. 
50,  51  and  52,  of  township  No.  7,  containing 
960  acres  ;  and  on  the  same  day,  in  considera- 
tion of  $140  received  by  Robinson  of  Asa  Rich- 
ards, released  in  fee  to  Rachel  Malin,  lots  Nos. 
45  and  46,  containing  640  acres  ;  and  Aug.  14, 
in  the  same  year,  Carter,  in  consideration  of 
$350,  expressed  in  the  conveyance  to  be  money 
of  Jemima  Wilkinson,  or  "The  Public  Uni- 
versal Friend,"  paid  to  him  by  Rachel  Malin, 
released  in  fee  to  the  said  Rachel,  lots  Nos.  21, 
22,  23,  24,  25,  26,  27, 28, 45, 46,  47,  50, 51  and  52, 
containing  4,160  acres  of  land. 

Eliza  Richards,  the  daughter  of  Sarah  Rich- 
ards, was  left  by  her  mother,  under  the  care 
of  Jemima  Wilkinson,  from  whom  she  eloped, 
and  intermarried  with  Enoch  Malin  about  the 
year  1796.  Enoch  Malin  and  his  wife  laid 
claim  to  the  lands  conveyed  to  Sarah  Richards, 
and  sold  several  parcels  of  the  same.  In  June, 
1811,  Rachel  Malin,  who  had  succeeded  Sarah 
Richards  as  the  trustee  and  steward  of  "  The 
Universal  Friend,"  alleging  that  Jemima  Wilk- 
629*]  inson,  being  Restrained  by  her  profes- 
sion and  the  ties  of  conscience,  from  becom- 
ing a  party  to  any  suit  or  proceeding  at  law, 
filed  a  bill  in  chancery  against  Enoch  Malin 
and  Eliza,  his  wife,  and  against  Elnathan  Bots- 
ford,  Jr.,  Asahel  Stone,  Jr.,  Asa  Ingraham, 
and  Truman  Stone,  purchasers  from  Enoch 
Malin  and  Eliza,  his  wife,  of  portions  of  the 
lands  in  question  ;  alleging  that  the  purchase 
made  by  Sarah  Richards  from  Benedict  Rob- 
inson, in  Jan.,  1792,  was  made  by  her  as  the 
trustee  of  Jemima  Wilkinson  ;  that  the  con- 
sideration money  was  paid  by  Jemima  Wilk- 
inson ;  and  that  the  deed  of  the  land  was  exe- 
cuted to  Sarah  Richards  for  the  benefit  and 
use  of  Jemima  Wilkinson,  and  for  the  support 
of  the  poor  of  the  Society  of  "  Universal 
Friends,"  although  the  trust  upon  which  the 
conveyance  was  made,  was  not  expressed  in 
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the  deed.  The  will  of  Sarah  Richards  was  also 
set  forth  in  the  bill ;  and  the  complainant,  Ra- 
chel Malin,  alleged,  that  the  testatrix,  Sarah 
Richards,  in  and  by  the  will,  intended  to  con- 
stitute her,  the  complainant,  a  trustee  of  all 
the  lands  conveyed  by  Robinson  to  and  for 
the  same  uses,  that  she,  the  testatrix,  had  held 
and  received  the  same  ;  and  that  she,  the  com- 
plainant, so  received  the  said  lands  under  the 
said  will,  and  had  hitherto  so  managed  and 
improved  the  same.  The  sale  of  portions  of 
the  land  to  the  last  four  named  defendants  was 
set  forth,  and  the  bill  concluded  by  praying  a 
subpoena  requiring  the  defendants  to  answer, 
and  for  general  relief. 

The  defendants,  by  their  answer,  deny  the 
trust  set  up  in  the  bill,  and  allege  that  1,000 
acres,  part  of  the  1,400  acres  conveyed  by  Rob- 
inson to  Sarah  Richards,  were  conveyed  as  a 
gift ;  and  that  the  $100  paid,  was  paid  as  the 
price  of  the  remaining  400  acres.  They  admit, 
however,  that  Sarah  Richards  was  one  of  the 
followers  of  Jemima  Wilkinson,  and  that  all 
the  income  or  proceeds  of  the  land  were  ex- 
pended in  the  Society  for  the  common  benefit 
of  all,  and  for  the  improvement  and  cultiva- 
tion of  the  land.  They  aver  that  the  will  of 
Sarah  Richards, since  her  death,  has  been  false- 
ly and  fraudulently  altered,  so  as  to  devise  and 
bequeath  to  the  complainant  large  portions  of 
the  estate  of  the  testatrix,  which,  by  the  will 
as  originally  executed,  were  devised  to  her 
daughter  *Eliza.  They  deny  any  trust  [*63O 
to  be  created  by  the  will  of  Sarah  Richards. 
The  defendant,  Botsford,  avers  his  purchase, 
containing  400  acres,  to  have  been  made  bona 
fide,  and  with  the  approbation  and  consent  of 
Jemima  Wilkinson  and  the  complainant ;  and 
the  other  defendants,  purchasers,  aver  their 
purchases  also  to  have  been  bona  fide,  and  that 
a  full  and  fair  consideration  was  paid  for  the 
land  conveyed  to  them. 

In  this  stage  of  the  cause  numerous  witnesses 
were  examined  on  the  part  of  the  complainant, 
to  establish  the  trust ;  but  as  the  testimony  is 
adverted  to  and  commented  upon  in  the  opin- 
ions pronounced  on  the  final  decision  of  this 
cause,  it  is  deemed  unnecessary  to  be  here 
stated.  Much  evidence  was  also  given,  on  the 
part  of  the  defendants,  to  rebut  the  idea  of  a 
trust ;  and  a  number  of  witnesses  were  exam- 
ined to  prove  an  alteration  in  the  will  of  Sarah 
Richards.  The  alteration  was  alleged  to  have 
been  made  by  erasing  the  word  "also"  in  the 
fourth  item  of  the  will,  between  the  words 
"Connecticut"  and  "all,"  and  to  induce  the 
belief  that  the  alteration  had  been  made  by 
striking  out  the  words  "  Item,  Sthly,"  the  suc- 
ceeding item,  which  was  item  5  originally,  was 
altered  to  "Item,  6thly."  The  evidence  on  this 
subject  also  being  commented  upon  in  the  opin- 
ions pronounced,  is  not  here  stated. 

The  cause  was  brought  to  a  hearing  on  the 
pleadings  and  proofs  before  the  late  Chancellor 
Kent,  in  Nov.,  1816,  who,  after  allowing  the 
bill  to  be  amended  by  inserting  the  name  of 
Jemima  Wilkinson  as  a  party  complainant,  di- 
rected a  feigned  issue,  to  be  tried  by  a  jury  in 
the  County  of  Ontario, to  ascertain:  1st.  Wheth- 
er Jemima  Wilkinson  had  advanced  any,  and 
what  sum  or  sums  of  money,  or  other  valuable 
consideration,  for  the  lands  or  any  part  thereof, 
contained  in  the  conveyance  from  Benedict 
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Robinson  to  Sarah  Richards,  bearing  date  Jan. 
5,  1792.  2d.  Whether  the  will  of  Sarah  Rich- 
ards had  been  altered  since  the  execution  there- 
of by  her.  3d.  Whether  the  whole  or  any,  and 
if  any,  what  part  of  the  land  described  in  the 
conveyance  from  Benedict  Robinson  to  Sarah 
Richards,  of  Jan.  5,  1792,  passed  by  that  con- 
veyance. 4th.  Whether  the  defendants  were 
or  were  not  bonafide  purchasers,  without  notice 
631*]  of  the  alleged  *trust.  A  feigned  issue 
was  prepared  and  noticed  for  trial  at  the  Onta- 
rio Circuit  in  June,  1817.  The  trial  was  put 
off  on  the  application  of  Richard  Malin,  for 
want  of  a  material  witness.  Previous  to  the 
August  Term,  1817,  of  the  Supreme  Court, ac- 
tions of  ejectment  were  commenced  on  the  de- 
mise of  David  H.  Malin  and  A  very  Malin, chil- 
dren and  heirs  at  law  of  Enoch  Malin  and  Eliza, 
his  wife  (who  died  previous  to  the  October  Cir- 
cuit), and  of  Elisha  Williams  against  Mary 
Holmes  and  eleven  other  persons,  tenants  in 
possession  of  parcels  of  the  lands  in  question. 
The  tenants  appeared,  and  together  with  Jemi 
ma  Wilkinson  and  Rachel  Malin,  filed  their 
bill  of  complaint  in  the  Court  of  Chancery 
against  the  lessors  of  the  plaintiff  in  the  actions 
of  ejectment,  setting  forth  the  several  convey- 
ances from  Benedict  Robinson,  Thomas  Hath- 
away and  William  Carter;  alleging  that  the 
conveyances  to  Sarah  Richards  were  made  in 
trust  for  Jemima  Wilkinson,  and  that  Jemima 
Wilkinson  paid  the  consideration  moneys,  set- 
ting forth  an  instrument  in  writing,  signed  by 
Sarah  Richards  and  Benedict  Robinson,  of  the 
same  date  with  his  deed,  declaring  that  1,200 
acres,  part  of  the  1,400  acres  conveyed  by  him, 
were  conveyed  as  a  present;  stating  the  con- 
veyances to  Botsford,  Stone  and  Ingraham.the 
filing  of  the  former  bill,  the  proceedings  there- 
on, and  the  commencement  of  the  actions  of 
ejectment,  and  praying  for  a  full  answer,  an 
injunction  staying  the  suits  at  law,  and  general 
relief.  Elisha  Williams  puts  in  his  answer, 
denying,  substantially,  all  the  material  allega- 
tions of  the  bill,  and  the  other  defendants,  be- 
ing infants,  puts  in  a  formal  answer  by  guard- 
ian. Issue  being  joined,  proof  was  taken. 
On  the  part  of  the  complainants  were  produced 
a  register  of  events,  or  memorandum  book, 
alleged  to  have  been  kept  by  Sarah  Richards, 
•commencing  Mar.  13,  1790,  and  continued 
down  to  Oct.  24,  1793,  and  two  letters,  alleged 
to  have  been  written  by  Sarah  Richards  to 
Ruth  Pritchard,  afterwards  Ruth  Spencer, 
furnished  by  Ruth  Spencer,  since  the  year 
1816,  who,  previous  to  the  proofs  in  this  last 
cause  being  taken,  had  died.  The  entries  in 
the  memorandum  book  full  show  that  the 
deeds  executed  to  Sarah  Richards  by  Benedict 
Robinson  and  Thomas  Hathaway  were  ex- 
<>32*]  ecu  ted  to  her  in  *trust  for  "The  Uni- 
versal Friend,"  and  that  the  Universal  Friend 
paid  the  consideration  money.  The  first  of  the 
letters  is  dated  at  Jerusalem,  12th  of  the  3d 
mo.  1793,  and  contains  the  following  para- 
graph: "Dear  Ruth,  I  will  inform  thee  that 
Benedict  Robinson  has  given  the  friend  a  deed 
of  some  land  in  the  second  seventh  in  the  Bos- 
ton preemption,  which  deed  contains  five  lots, 
and  the  friend  has  made  use  of  my  name  to 
hold  it  in  trust  for  the  friend."  The  second  is 
also  dated  at  Jerusalem,  3d  of  the  6  mo.  1793, 
and  contains  the  following:  "Dear  Ruth,  I  take 
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this  opportunity  to  inform  thee  further  about 
the  situation  of  earthly  concerns.  The  friend 
has  also  taken  a  deed  of  Thomas  Hathaway, 
containing  land  south  of  that  which  Robison 
deeded  to  me,  to  hold  in  trust  for  the  friend. 
And  this  deed  is  witnessed  by  William  Carter 
and  Abel  Botsford."  The  principal  part  of  the 
parol  testimony  taken  in  this  last  cause,  on  the 
part  of  the  complainants, was  to  show  and  sup- 
port the  verity  of  the  memorandum  book  and 
letters,  and  on  the  part  of  the  defendants,  to 
impeach  the  same.  In  the  month  of  June,1823, 
Rachel  Malin  and  Margaret  Malin,  with  the 
other  and  former  complainants,  filed  a  bill  of 
supplement  and  revivor,  alleging  the  death  of 
Jemima  Wilkinson  pending  the  suit,  and  that 
she  had  left  her  last  will  and  testament,  by 
which  she  had  devised  the  lands  and  tenements 
in  question  to  Rachel  Malin  and  Margaret 
Malin  in  fee,  in  trust  for  the  maintenance  and 
support  of  the  poor  and  indigent  of  the  Society 
of  the  Universal  Friends.  Answers  were  filed, 
and  the  cause  was  put  at  issue  and  came  to  hear- 
ing upon  the  pleadings  and  proofs  at  the  June 
Term,  1823,  before  the  late  Chancellor  Kent, 
and  by  agreement  of  the  solicitors  of  the  re- 
spective parties,  the  testimony  taken  in  the  first 
cause,  wherein  Rachel  Malin  alone  was  com- 
plainant, was  read  on  the  hearing  and  July  11, 
1823.  the  Chancellor  made  the  folio  wing  decree: 
"This  cause  having  been  brought  to  a  hear- 
ing, &c.,  it  is  declared  and  adjudged  that  Sarah 
Richards,  in  the  pleadings  and  proofs  men- 
tioned, was,  at  the  time  of  her  death,  seised  in 
fee  of  the  lands  contained  in  lots  Nos.  21,  22, 
23,  26,  27,  and  28,  in  township  number  seven, 
in  the  pleadings  mentioned,  *in  trust  [*633 
for  Jemima  Wilkinson,  in  the  pleadings  and 
proofs  also  mentioned;  and  that  the  complain- 
ant, Rachel  Malin,  at  the  death  of  the  said 
Sarah  Richards,  became  seised  of  the  said  lands 
upon  the  like  trust,  as  devisee  under  the  last 
will  and  testament  of  the  said  Sarah  Richards. 
And  it  is  further  declared  and  adjudged,  that 
the  allegations  in  the  pleadings  on  the  part  of 
the  defendants,  that  the  said  Vill  had  been  al- 
tered since  the  death  of  the  said  Sarah  Richards, 
are  not  sufficiently  and  satisfactorily  supported 
by  proof;  and  that  if  the  same  had  been  so  al- 
tered, it  is  not  shown  to  have  been  in  any  ma- 
terial part  or  degree,  so  as  to  alter  or  affect  the 
former  sense  or  construction  thereof.  Nor  is 
there  any  proof  or  circumstances  to  warrant 
the  inference  and  belief  that  the  alteration  of 
the  said  will,  if  made  as  charged,  was  made 
with  the  knowledge,  or  privity,  or  consent  of 
the  said  Jemima  Wilkinson,  or  of  the  complain- 
ant, Rachel  Malin,  and  the  rights  under  the 
said  will  are  not  impaired  or  affected  by  any 
such  alteration,  if,  in  point  of  fact,  any  such 
alteration  was  made,  subsequent  to  the  death 
of  the  said  Sarah  Richards,  or  the  making  the 
said  will  by  the  said  Sarah.  And  it  is  further 
declared  and  adjudged,  that  the  complainant, 
Rachel  Malin,  since  the  death  of  the  said  Jemi- 
ma Wilkinson,  continued  seised  of  the  lands 
aforesaid,  in  trust  for  such  person  or  persons, 
and  for  such  purposes  as  the  said  Jemima  Wil- 
kinson may,  by  her  last  will  and  testament.duly 
executed  and  delivered,  have  directed,  devised 
and  appointed,  and  in  default  thereof,  for  the 
lawful  heirs  of  the  said  Jemima.  And  it  is 
further  declared  and  adjudged,  that  the  com- 
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plainant,  Rachel  Malin,  was,  in  the  lifetime  of 
the  said  Jemima  Wilkinson,  seised  of  the  lands 
contained  in  lots  Nos.  45  and  46.  in  the  said 
township  number  seven,  intrust  for  her.the  said 
Jemima, and  since  her  death  she  remained  seised 
of  the  said  land  in  trust  under  the  will,  or  for 
the  lawful  heirs  of  the  said  Jemima  Wilkinson, 
as  the  case  may  be,  as  aforesaid;  for  though  it 
be  averred  that  the  complainant,  Margaret  Ma- 
lin, be  a  devisee  of  the  said  Jemima  Wilkinson 
for  the  purposes  aforesaid,  yet  the  will  of  the 
said  Jemima  is  not  sufficiently  admitted, nor  is  it 
shown  in  proof.  And  it  is  further  declared  and 
adjudged,  that  the  complainant.  Rachel  Malin, 
O34*]  *does  not  appear  to  be  entitled  to  any 
other  lands  in  the  pleadings  mentioned  as  dev- 
isee, under  the  will  of  the  said  Sarah  Richards, 
and  that  there  is  not  the  requisite  parol  proof, 
nor  any  sufficient  manifestation  in  writing, that 
the  said  Sarah  Richards,  at  the  time  of  her 
death,  held  any  other  lands  in  the  said  town- 
ship number  seven,  in  trust  for  the  said  Jemi- 
ma Wilkinson  as  aforesaid,  except  it  be  the 
lands  contained  in  lots  Nos.  24,  25  and  47,  in 
the  said  township  number  seven;  and  the  com- 
plainant Rachel  Malin,  as  such  devisee,  does 
not  appear  to  be  entitled  to  any  part  of  the  said 
lands  contained  in  those  lots  last  mentioned; 
and  the  complainant;  Margaret  Malin,  has  not 
sufficiently  shown  herself  entitled  thereto,  un- 
der said  Jemima  Wilkinson,  to  be  enabled  to 
ask  for  any  assistance  of  this  court  in  this  suit. 
It  is  thereupon  ordered,  adjudged  and  decreed, 
and  His  Honor,  the  Chancellor,  by  the  author- 
ity of  this  court,  doth  order,  adjudge  and  de- 
cree, that  the  injunction  heretofore  awarded  in 
this  suit  be,  and  that  the  same  is  hereby  de- 
clared to  be  continued  and  made  perpetual,  in 
respect  to  all  and-  singular  the  lands  contained 
in  the  said  lots  Nos.  21,  22,  23,  26,  27,  28,  45 
and  46;  and  that  in  respect  to  any  other  lands 
than  those  contained  in  the  said  eight  lots  last 
mentioned  in  the  said  injunction  be,  and  the 
same  \f  hereby  dissolved.  And  it  is  further  de- 
clared and  adjudged,  that  if  any  part  of  the 
lands  whereof  the  defendants,  Asahel  Stone, 
Jr.,  Elnathan  Botsford,Jr.,and  Truman  Stone, 
or  either  of  them,  claim  title,  as  set  up  in  the 
answers,  and  mentioned  and  shown  in  and  by 
the  proofs  in  the  cause,  are  contained  in  either 
of  the  said  lots  (and  which  cannot  certainly  be 
discovered  from  the  descriptions  in  the  deeds 
read  in  evidence  on  the  hearing),  that  the  said 
defendant.or  defendants  so  claiming  title  there- 
to, were  not  bonafide  purchasers  thereof, with- 
out being  chargeable  with  the  notice  of  the  said 
trust,  and  every  such  purchase  was  made 
subject  to  said  trust.  It  is  thereupon  further 
ordered,  adjudged  and  decreed,  that  the  de- 
fendant or  defendants  aforesaid,  so  claiming 
title  as  aforesaid  to  any  part  of  the  said  lots, 
upon  due  notice  of  this  decree,  and  upon  de- 
mand, release  to  the  complainant,  Rachel  Ma- 
lin, by  one  or  moredeeds.competent  in  the  law 
<$tt5*]  for  that  *purpose,  to  be  settled  by  a 
master,  all  his  or  their  right,  title  and  claim 
under  their  deeds  or  purchases,  or  title  in  the 
pleadings  or  proofs  mentioned,  of,  in  and  to  the 
lands  in  the  said  lots  contained,  and  to  all  and 
every  part  and  parcel  thereof.  And  it  is  fur- 
ther ordered,  adjudged  and  decreed,  that  no 
costs  in  this  suit  be  charged  by  either  party 
against  the  other." 
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Aug.  4,  1828,  the  complainants  presented  to- 
Chancellor  Sanford  a  petition  for  a  rehearing, 
on  the  ground  that,  by  some  oversight,  the  wm 
of  Jemima  Wilkinson  had  been  omitted  to  be 
produced  on  the  hearing,  although  its  due  exe- 
cution had  been  conceded  by  the  defendants  ; 
in  consequence  whereof,  the  decree,  in  some  of 
its  provisions, was  different  from  what  it  other- 
wise would  have  been.  Sep.  2,  1823,  the  cause 
being  open  for  the  purpose  of  amending  the 
decree,  the  Chancellor  made  the  following  de- 
cree : 

"It  appearing  to  the  Chancellor,  by  the  terms 
of  the  decretal  order  entered  in  the  cause  on 
the  llth  day  of  July  last,  that  as  to  lots  Nos. 
24,  25  and  47,  in  township  number  seven,  of 
Phelps'  and  Gorham's  purchase,  parts  of  the 
premises  in  question,  Sarah  Richards,  deceased, 
named  in  said  order  or  decree,  was  in  her 
lifetime  seised  of  said  lots  in  trusts  for  Jemima 
Wilkinson,  deceased,  and  that  the  omission  to 
award  said  lots  to  Rachel  Malin  and  Margaret 
Malin  arose  from  a  misapprehension  as  to  the 
said  Rachel  and  Margaret's  right  to  claim  said 
lands  as  representatives, or  in  behalf  of  the  said 
Jemima.  And  it  appearing  from  the  plead- 
ings in  the  suit  in  which  the  said  decree  was 
had,  in  which  suit  the  said  Jemima  was  a 
party  complainant,  that  the  said  Rachel  Malin 
was  alleged  and  admitted  by  the  said  Jemima 
to  be  the  trustee  of  the  said  Jemima  of  all  her 
lands  in  the  said  township,  and  that  a  princi- 
pal object  of  the  said  suit  was  to  obtain  the 
title  to  the  lands  in  question,  to  be  invested  in 
said  Rachel,  and  the  fact  of  the  devise  of  said 
lots  of  land  by  the  same  Jemima  Wilkinson  to- 
the  said  Rachel  and  Margaret  not  being  ques- 
tioned or  disputed  between  the  parties — it  is 
ordered,  adjudged  and  decreed,  that  the  said 
injunction  ordered  to  be  continued  and  made 
perpetual  in  and  by  the  said  decretal  order,  be 
extended  to  include  the  said  lats  Nos.  24,  25' 
*and  47,  in  like  manner  as  the  other  [*636 
lots  of  land  awarded  to  said  Rachel  Malin,  in 
and  by  such  decree.  And  further,  that  the  lots- 
of  land  be  included  and  contained  in  the  deed 
or  deeds  of  release,  which  Asahel  Stone,  Jr., 
Elnathan  Botsford,  Jr.,  and  Truman  Stone, 
defendants,  are  directed  and  required,  in  and 
by  said  decree,  to  execute  to  Rachel  Malin,  the 
complainant." 

From  which  two  decrees  the  defendants  ap- 
pealed ;  and  the  cause  now  came  on  to  be  ar- 
gued in  this  court.  No  other  reasons  were  read 
for  the  decrees  than  those  contained  in  the  same 
— the  reporter  understanding  that  no  formal 
opinions  were  delivered  by  either  of  the  Chan- 
cellors. 

Mr.  E.  Williams,  for  appellants.  Independ- 
ent of  the  testimony  of  the  followers  of  Jemima 
Wilkinson,  there  is  no  evidence  whatever  to 
support  the  resulting  trust  set  up  by  the  re- 
spondents. The  testimony  of  those  witnesses 
ought  not  to  be  taken  into  consideration  in  de- 
termining the  rights  of  the  parties,  on  account 
of  their  faith,  their  fanaticism  and  their  inter- 
est. They  believed  they  were  testifying  in  a 
controversy  between  their  god  and  a  mortal; 
and  can  it  be  supposed  they  believed  they 
sinned  when  they  obeyed  the  mandates  of  their 
deity,  uttered  not  from  Sinai,  but  from  the 
mouth  of  their  god?  It  was  a  tenet  of  their 
faith,  that  the  head  and  founder  of  their  sect. » 
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could  not  commit  sin,  and  also  that  she  could 
pardon  sin.  What  reliance,  therefore,  can  be 
placed  on  their  testimony.given  under  her  spe- 
cial directions?  They,  also,  are  directly  inter- 
ested. The  bill  states  that  the  purchase  in 
question  was  made  not  only  for  the  use  of 
"The  Universal  Friend,"  but  for  the  relief  and 
maintenance  of  the  poor  and  indigent  of  the 
Society;  and  the  witnesses,  when  they  testified, 
fully  believed  that  when  Jemima  Wilkinson 
should  be  translated  or  removed  from  them, 
the  property  would  be  for  their  use. 

Twelve  hundred  of  the  1,400  acres  conveyed 
by  Benedict  Robinson  to  Sarah  Richards,  can- 
not be  affected  by  the  claim  of  a  resulting 
trust,  to  uphold  which  there  must  be  a  pur- 
chase and  a  valuable  consideration  paid,  which 
cannot  be  pretended  as  to  the  1,200  acres. 
That  quantity  of  the  land  was  a  gift  to  Sarah 
Richards — not  to  Jemima  Wilkinson.  There 
637*]  *was  no  valuable  consideration  paid 
for  it  and,  consequently,  quoad  hoc,  there  can 
be  no  resulting  trust. 

The  will  of  Sarah  Richards.under  which  the 
respondents  claim  a  part  of  the  premises  in 
question, was  forged  by  alteration.  It  has  been 
said  that  if  there  was  an  alteration,  it  was  in  an 
immaterial  part,  but  that  does  not  help  the  re- 
spondents, for  the  alteration  must  have  been 
made  by  Jemima  Wilkinson  or  Rachel  Malin, 
or  by  their  direction  ;  and  the  rule  is,  that  if 
the  party  in  interest  alters  a  deed,  although  it 
be  in  words  not  material,  yet  the  deed  is  void. 
Pigot's  case,  11  Co.,  26;  15  Johns.,  297;  Shep. 
Touch. ,  66,  68.  In  the  case  of  Jackson  v.  Malin, 
15  Johns.,  293,  the  question  of  the  alteration 
of  this  will  was  submitted  to  a  jury,  who  found 
by  their  verdict  that  the  will  had  been  altered 
by  some  interested  person  ;  but  because  such 
finding  did  not  necessarily  designate  Rachel 
Malin,  or  her  under  whom  she  claimed,  the 
Supreme  Court  granted  a  new  trial.  Before 
such  trial  could  be  had,  the  defendant  obtained 
an  injunction  staying  that  as  well  as  the  new 
suits.  For  this  cause  alone,  the  decree  of  the 
Cfiancellor  should  be  reversed  ;  for  if  the  heir 
of  Sarah  Richards,  who  brought  that  suit,  was 
entitled  to  the  property  under  a  resulting  trust, 
as  she  then  claimed,  her  remedy  was  at  law, 
and  the  Court  of  Chancery  had  no  right  to  in- 
terfere. 

To  raise  a  resulting  trust,  strict  proof  is  re- 
quired, and  the  payment  of  the  money  at  the 
time  of  the  purchase  is  indispensable,  as  subse- 
quent payment  will  not  create  the  trust.  2 
Johns.  Ch.,  409;  5  Johns.  Ch.,  19;  2  Atk.,  71 ; 
6  Cow.,  726.  Where  such  a  trust  is  set  up,  it 
should  be  asserted  in  a  reasonable  time,  on  ac- 
count of  the  difficulty  of  ascertaining  facts 
resting  in  memory.  1  Vern.,  296;  4  Bro.  Ch., 
258.  Here  20  years  had  elapsed  before  this 
claim  was  made.  There  is  a  perfect  resulting 
trust  established  in  favor  of  the  appellants  as 
to  the  lots  No.  45  and  46,  for  which  a  convey- 
ance was  taken  confessedly  on  a  consideration 
paid  by  Asa  Richards, who  had  devised  all  his 
estate,  real  and  personal,  to  Sarah  Richards, 
by  her  will,  gave  all  the  receipts  for  lands  she 
held  to  her  daughter  Eliza,  the  ancestor  of  two 
of  the  appellants. 

638*J  *If  a  resulting  trust  is  not  established 
in  favor  of  Jemima  Wilkinson,  then  Rachel 
Malin,  her  devisee,  is  entitled,  under  the  will 
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of  Sarah  Richards,  to  only  a  life  estate,  as  there 
are  no  words  of  perpetuity  in  the  devise  to  her. 

Mr.  A.  Van  Vechten,  for  respondents.  A  re- 
sulting trust,  being  a  trust  arising  by  implica- 
tion or  construction  of  law,  is  expressly  ex- 
cepted  from  the  operation  of  the  Statute  of 
Frauds;  and  to  constitute  such  trust,  it  is  not 
necessary  that  there  should  be  a  payment  of 
money — any  consideration  moving  from  the 
cestui  que  trust  is  sufficient.  Saund.,  Uses,  180; 
2  Atk.,  150,  151  ;  1  Ves.,  Sr.,  92 ;  1  Ver,  108, 
276,  296.  366;  1  Ves.,  Jr.,  42,  270;  10  Ves.,  360; 
15  Ves. ,43;  1  Johns.Ch.,  582;  2  Johns. Ch.,  405. 
Courts  exercise  great  liberality  in  favor  of  re- 
sulting trusts.  Cuyler  v.  Bradt,  2  Cai.Cas.  326. 
Where  such  trust  is  set  up.the  equity  may  be  re- 
butted. There  is,  therefore,  no  danger  of  in- 
justice, as  he  who  has  the  superior  equity  will 
be  preferred.  Where  a  trust  is  acknowledged 
by  a  written  instrument,  whether  made  before 
or  after  the  acquisition  of  the  real  estate,  it 
comes  not  within  the  mischief  of  the  Statute 
of  Frauds.  3  Ves.,  Jr.,  696.  . 

The  will  of  Sarah  Richards  is  conclusive, 
devising  the  property  to  Rachel  Malin.  The 
evidence  of  its  alteration  is  not  sufficient;  atall 
events,  the  question  is  left  in  doubt,  and  there 
is  no  proof  that  the  alteration,  if  any.was  made 
by  or  with  the  knowledge  of  the  persons  inter- 
ested in  the  estate.  Supposing  the  will  set  aside, 
the  rights  of  the  respondents  are  not  affected, 
if  Sarah  Richards  was  the  trustee  of  Jemima 
Wilkinson  ;  dying  intestate,  her  heirs  at  law 
would  hold  the  property  subject  to  the  trust. 
But  the  devise  of  the  estate  to  Rachel  Malin, 
who  acknowledges  that  she  accepted  and  re- 
ceived the  property  upon  the  same  trusts  upon 
which  it  had  been  holden  by  the  testatrix,  was 
a  valid  devise.  Saund., Wills.,  192;  1  Eq.  Abr., 
384;  2  P.  Wms.,  200,  201;  1  Barn.,  303;  2  Atk., 
119;  1  Ch.  Gas.,  124;  3  Ves.,  Jr.,  341;  2  Johns. 
Ch.,  441;  2  Ch.  Cas.,  63,  78;  1  Bro.  Ch.  C.,  72; 
Amb.,  518;  1  Madd.  Ch.,  362,  363. 

*As  to  the  objection  that  there  can  be  [*639 
no  resulting  trust  as  to  the  1,200  acres,  which 
were  a  gift  ;  if  a  gift,  it  was  a  gift  to  Jemima 
Wilkinson,  not  to  Sarah  Richards  ;  and  equity 
will  enforce  it.  The  land  was  contained  in  a 
grant  expressing  the  receipt  of  a  valuable  con- 
sideration; and  though  the  sum  received  might 
be  an  inadequate  compensation  for  the  whole 
quantity  conveyed,  it  is  sufficient  as  the  basis 
of  a  resulting  trust.  It  is  not  necessary  to  show 
a  payment  of  money  ;  any  other  valuable  and 
beneficial  consideration  is  sufficient.  Here  the 
inducement  to  the  conveyance  of  that  portion 
of  the  land  called  a  gift,  was  the  formation  of 
a  settlement,  and  the  commencement  of  im- 
provements upon  a  large  tract  of  wild  lands. 
The  appellants  have  no  right  to  complain,  that 
the  injunction  prevented  a  second  trial  of  the 
action,  in  which  the  jury  had  found  that  the 
will  of  Sarah  Richards  had  been  altered.  If 
they  were  entitled  to  proceed  in  that  action, 
they  should  have  applied  for  a  modification  of 
the  decree.  Nor  can  it  be  insisted  that  Jemima 
Wilkinson  was  an  impostor,  and  her  adherents 
fanatics  and  not  entitled  to  belief,  on  the 
grounds  of  their  peculiar  tenets  and  interest  in 
the  subject-matter  of  controversy.  If  inter- 
ested, the  appellants  should  have  applied  in  the 
court  below  for  a  suppression  of  their  testi- 
mony ;  and  neither  the  pleadings  or  proofs 
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show  what  were  the  creed  or  principles  of  this 
sect.  There  is  nothing,  therefore,  enabling  this 
court  to  say,  that  they  held  dogmas  which  ren- 
dered them  incompetent  witnesses,  and  which 
would  justify  a  court  to  reject  their  testimony. 

SUTHERLAND,  Justice  of  the  Supreme  Court. 
The  original  bill  in  this  cause,  was  filed  in 
June,  1811,  by  Rachel  Malin,  complainant, 
against  Enoch  Malin  and  Eliza,  his  wife,  El- 
nathan  Botsford,  Jr.,  Asahel  Stone,  Jr.,  Asa 
Ingraham  and  Truman  Stone,  defendants.  It 
sets  forth  substantially,  that  a  religious  society 
or  association  was  formed  and  established  at 
Jerusalem,  in  the  County  of  Ontario,  by  Jemi- 
ma Wilkinson,  denominated  the  Society  of 
Universal  Friends,  of  which  the  said  Jemima 
was  the  head,  and  was  known  by  the  appella- 
tion of  The  Universal  Friend  ;  that,  for  the 
support  of  herself,  and  the  poor  and  indigent 
of  said  Society,  the  said  Jemima,  Jan.  5,  1792. 
64O*]  *purchased  from  one  Benedict  Robin- 
son the  north  half  of  lots  No.  22  and  27,  and 
lots  No.  23,  24,  25  and  26,  all  in  the  Town  of 
Jerusalem,  in  township  No.  7,  in  the  second 
range  of  townships  in  Phelps  and  Gorham's 
purchase,  in  the  County  of  Ontario,  contain- 
ing, in  the  aggregate,  1,400  acres,  for  which 
the  said  Jemima  paid  the  said  Robinson,  in 
hand,  the  sum  of  $100  ;  that,  according  to  the 
principles  of  said  Society,  no  estate  or  tempo- 
ralities could  be  vested  in  the  said  Jemima ; 
she,  therefore,  nominated  Sarah  Richards,  then 
one  of  her  followers,  as  the  trustee  to  receive 
the  title  of  the  said  lands  ;  and  that  the  said 
Robinson,  accordingly,  at  the  sole  instance  of 
the  said  Jemima,  and  for  her  benefit  and  use, 
and  the  support  of  the  poor  of  the  said  So- 
ciety, and  upon  the  consideration  aforesaid, 
did,  on  the  said  Jan.  5,  1792,  convey  the  said 
lots,  in  fee  simple,  to  the  said  Sarah  Richards, 
without  expressing  in  said  conveyance  any 
trust  whatever  ;  that  although  the  said  con- 
veyance was  absolute  to  the  said  Sarah  Rich- 
ards, yet  she  at  all  times  acknowledged  said 
trust,  and  held  and  managed  the  said  lands  for 
the  use  of  the  said  Jemima,  and  faithfully  ap- 
plied the  proceeds  thereof  to  her  support,  and 
that  of  her  indigent  followers  ;  that  the  said 
Sarah  Richards  died,  on  or  about  Dec.  29, 
1793,  having  first  made  her  last  will  and  testa- 
ment, in  proper  form  for  passing  real  estate. 
The  will  is  set  out  in  the  bill.  It  gives  to  the 
complainant  Rachel  Malin,  1,000  acres  of  the 
land  which  Benedict  Robinson  had  conveyed 
to  the  testatrix  ;  also  a  tract  of  land  which 
Thomas  Hathaway,  May  2, 1793,  had  conveyed 
to  her,  by  a  deed  witnessed  by  William  Carter 
and  Abel  Botsford  ;  also  all  the  land  to  which 
the  testatrix  was  entitled  from  the  estate  of 
Asa  Richards,  deceased. 

The  bill  alleges  that  the  testatrix,  Sarah 
Richards,  intended  by  her  said  will  to  consti- 
tute the  complainant,  Rachel  Malin,  a  trustee 
of  all  the  said  lands  so  devised  to  her,  for  the 
same  uses  for  which  she,  the  testatrix,  had  re- 
ceived and  held  the  same  ;  and  that  the  com- 
plainant so  received  the  said  lands  under  the 
said  will,  and  has  so  managed  and  improved 
them. 

641*1  *The  bill  then  alleges  that  Benedict 
Robinson  had  title  only  to  a  moiety  of  the 
lands  described  in  his  deed  to  Sarah  Richards, 
and  that  the  complainant,  Rachel  Malin,  after 
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the  death  of  the  said  Sarah  Richards,  to  wit : 
Aug.  14,  1795,  purchased  and  procured  a  con- 
veyance of  the  other  moiety  of  said  lands, 
from  William  Carter,  of  the  City  of  Albany, 
for  the  consideration  of  $350  ;  that  Eliza  Rich- 
ards, now  Eliza  Malin,  one  of  the  defendants, 
the  daughter  and  only  child  of  Sarah  Rich- 
ards, was  left  by  her  mother  under  the  care 
and  protection  of  The  Universal  Friend  ;  that 
she  continued  to  reside  with  her  for  about 
three  years,  when,  without  the  consent  or  ap- 
probation of  The  Universal  Friend,  she  left 
her  protection  and  intermarried  with  Enoch 
Malin,  another  of  the  defendants  ;  that  the  said 
Enoch  Malin  and  Eliza,  his  wife,  although 
they  well  knew  the  trust  upon  which  Sarah 
Richards,  the  mother  of  the  said  Eliza,  held 
the  said  lands,  relying  on  the  loose  and  imper- 
fect manner  in  which  said  trust  was  created, 
and  upon  some  defect  supposed  to  exist  in  said 
Sarah's  will,  have  laid  claims  to  said  lands,  or 
some  part  thereof,  and  for  some  trifling  con- 
sideration, have  sold  and  conveyed  600  acres 
thereof,  in  certain  proportions,  to  the  other  de- 
fendants mentioned  in  the  bill,  who  have  en- 
tered upon  and  improved  the  same,  and  con- 
cludes with  a  prayer  of  general  relief. 

The  answer  denies  that  Jemima  Wilkinson 
made  the  purchase  of  the  lots  mentioned  in  the 
bill  from  Benedict  Robinson,  or  that  she  paid 
the  sum  of  $100,  or  any  other  sum,  as  the 
price  or  consideration  therefor ;  on  the  con- 
trary, the  defendants  aver  that  the  said  consid- 
eration money  was  paid  by  Sarah  Richards. 
They  deny  that  Sarah  Richards  was  consti- 
tuted or  appointed  the  trustee  of  the  said  Je- 
mima, to  receive  said  conveyance  ;  and  they 
allegethat  $100  was  the  full  price  or  value  of 
400  acres  of  said  land,  and  not  of  the  whole 
1,400  acres  ;  and  that  1,000  acres  of  said  land 
were  presented  or  given  by  said  Robinson  to 
said  Sarah  Richards.  They  deny  that  any  trust 
in  relation  to  said  lands  was  created  for  the 
benefit  of  said  Jemima,  or  that  Sarah  Richards 
ever  acknowledged  such  trust. 

*They  admit  the  death  of  Sarah  Rich-  [*642 
ards  as  stated  in  the  bill,  and  also  the  making 
of  her  will,  but  they  aver  that  after  said  will 
had  been  proved  before  the  surrogate  of  the 
County  of  Ontario,  it  was  falsely  and  fraud- 
ulently altered  and  erased,  so  as  to  change  the 
sense  and  meaning  of  the  testatrix,  and  so  as 
to  devise  and  bequeath  unto  the  complainant, 
Rachel  Malin,  large  portions  of  the  estate  of 
the  testatrix,  which  by  the  will,  as  it  was  orig- 
inally executed,  were  devised  to  her  daughter, 
Eliza  Richards.now  the  defendant,  Eliza  Malin. 

They  deny  that  it  was  the  intention  of  Sarah 
Richards  to  constitute  the  complainant  trustee 
for  any  person  or  purpose  whatever  not  ex- 
pressed in  said  will.  They  deny  lhat  Robinson 
had  title  to  only  a  moiety  of  the  lands  con- 
veyed by  him  to  Sarah  Richards  ;  on  the  con- 
trary, they  aver  that  he  was  seised  in  fee  of  the 
whole  of  said  land,  and  conveyed  a  good  title 
thereto  to  the  said  Richards,  although  they  ad- 
mit that  the  complainant  may  have  obtained  a 
quitclaim  or  release  from  William  Carter  of  all 
his  claim  to  or  interest  in  the  premises. 

The  defendants,  Enoch  Malin  and  Eliza,  his 
wife,  deny  that  they  had  any  knowledge  of  the 
trust  stated  in  complainant's  bill,  nor  do  they 
believe  that  any  such  existed. 

WEND.  1. 


1828 


MALIN  v.  MA  LIN. 


642 


They  deny  that  Sarah  Richards  had  no  real 
estate  "in  this  State  ;  cm  the  contrary,  they  aver 
that  she  died  seised  not  only  of  the  before 
mentioned  1,400  acres,  but  of  other  lots  in  the 
same  township,  the  title  whereof  she  derived 
from  Thomas  Hathawav  ;  and  also  of  an  equi- 
table interest  in  other  lots  in  said  township, 
purchased  with  her  money,  and  the  money  of 
one  Asa  Richards,  to  which  she  became  enti- 
tled as  legatee  or  devisee  of  said  Asa,  and  for 
which  said  last  mentioned  lands,  the  answer 
alleges,  deeds  have,  since  the  death  of  said 
Stvrah  Richards,  been  given  to  the  complainant 
upon  surrendering  certain  receipts,  which,  by 
the  will  of  said  Barah,  before  its  alteration, 
were  given  to  the  said  Eliza  Malin  ;  and  if  the 
said  complainant  claims  those  receipts,  or  the 
lands  conveyed  on  the  surrender  of  hem,  it 
must  be  under  the  forged  alteration  of  the 
will.  The  other  defendants  deny  all  knowledge 
643*]  *of  any  trust  in  relation  to  said  lands 
at  the  time  when  they  purchased  portions  of 
them,  and  all  belief  of  the  existence  of  any 
such  trust. 

They  deny  that  Enoch  Malin  and  his  wife 
conveyed  600  acres  of  said  land  for  a  trifling 
consideration  ;  on  the  contrary,  they  aver  that 
the  said  Enoch  and  his  wife  did,  in  Aug.,  1799, 
by  indenture  of  bargain  and  sale,  with  full 
coveuant,  convey  400  acres  or  said  premises  to 
Benajah  Botsford  and  Elnathan  Botsford,  Jr., 
for  the  consideration  of  $1,200,  paid  by  the 
grantees  to  the  grantors,  and  which  they  aver 
was  a  full  and  fair  price  for  the  same.  That 
they  immediately  entered  upon  said  lands, 
which  were  then  wild  and  uncultivated  ;  have 
since  cleared  and  improved  the  same,  and  ex- 
pended large  sums  of  money  thereon.  That 
before  the  said  Botsfords  purchased  said  lands, 
they  applied  to  Jemima  Wilkinson  and  Rachel 
Malin,  and  apprised  them  of  their  intention  to 
purchase  ;  that  they  made  no  objections  there- 
to, but  consented  to  and  approved  of  the  same. 

They  aver  that  the  said  Enoch  and  Eliza,  by 
a  similar  conveyance,  sold  50  acres  more  of 
said  land  to  Asahel  Stone,  Jr. ,  for  $200,  and 
other  62|  acres  to  Asa  Ingraham  for  $250.  To 
this  answer  the  complainant,  Rachel  Malin, 
filed  a  general  replication.  Upon  the  issue  thus 
joined,  witnesses  were  duly  examined,  and  the 
cause  was  brought  to  a  hearing  before  Chan- 
cellor Kent,  in  Nov.,  1816,  when  he  ordered 
that  the  bill  should  be  amended  by  making 
Jemima  Wilkinson  a  party  complainant,  and 
that  a  feigned  issue  should  be  made  up  to  try  : 
1st.  Whether  any  part  of  the  consideration  for 
the  lands  conveyed  by  Robinson  to  Sarah  Rich- 
ards, Jan.  5,  1792,  was  paid  or  advanced  by 
Jemima  Wilkinson.  2d.  Whether  the  whole 
or  any  part  of  those  lands  passed  by  that  deed. 
3d.  Whether  the  will  of  Sarah  Richards  had 
been  altered  since  its  execution.  4th.  Whether 
the  defendants  were  bonafide  purchasers  with- 
out notice  of  the  alleged  trust.  The  bill  was 
accordingly  amended,  and  the  feigned  issue 
prepared  and  noticed  for  trial  at  the  Ontario 
Circuit,  in  June,  1817.  And  at  the  same  cir- 
cuit an  action  of  ejectment  was  also  noticed 
644*]  for  trial,  brought  upon  the  demise  *of 
the  said  Enoch  Malin  and  Eliza,  his  wife, 
against  the  said  Rachel  Malin,  in  which  the 
validity  of  the  will  of  Sarah  Richards  and  its 
construction,  and  the  question  whether  it  had 
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been  fraudulently  altered  after  the  death  of  the 
death  of  the  testatrix,  were  directly  presented 
and  involved.  The  jury  in  that  cause  found  a 
verdict  for  the  plaintiffs,  and  that  the  will  had 
been  altered  by  some  interested  person. 

The  complainant,  Rachel  Malin,  then  put  off 
the  trial  of  the  feigned  issue,  upon  an  affidavit 
of  the  absence  of  a  material  witness.  Enoch 
Malin  and  Eliza,  his  wife,  had  both  died  pre- 
vious to  the  trial  of  the  ejectment  suit,  leaving 
two  sons,  David  H.  and  Avery  Malin.  In 
August  Term,  1817,  several  actions  of  eject- 
ment were  commenced  upon  the  demise  of 
David  H.  and  Avery  Malin,  and  Elisha  Wil- 
liams, against  the  several  occupants>f  the  lots 
in  township  number  seven.  The  tenants  sev- 
erally appeared,  and  then,  May  20,  1818,  filed 
their  bill,  with  Jemima  Wilkinson  and  Rachel 
Malin,  as  complainants,  against  the  said  David 
H.  and  Avery  Malin,  and  Elisha  Williams. 
This  bill  alleges,  that  in  addition  to  the  lots 
purchased  by  Jemima  Wilkinson.through  Eliza 
Richards,  her  trustee,  from  Benedict  Robinson 
January  5,  1792,  as  set  forth  in  the  original 
bill,  she  also,  through  the  same  trustee,  May 
2,  1793,  purchased  of  one  Thomas  Hathaway 
the  south  half  of  lots  No.  22  and  27,  and  the 
north  part  of  lot  No.  21  and  28,  in  the  said 
township  No.  7  ;  that  the  entire  consideration 
for  the  last  mentioned  purchase  moved  from 
the  said  Jemima  Wilkinson,  though  the  con- 
veyance was  made  to  the  said  Eliza  Richards, 
without  any  trust  being  expressed  in  it.  The 
bill  also  alleges  a  similar  purchase  from  the 
said  Thomas  Hathaway  of  lot  No.  47,  June  1, 
1793,  the  consideration  being  paid  by  the  said 
Jemima,  though  the  deed  was  given  to  Sarah 
Richards.  Also,  a  conveyance  from  William 
Carter  to  Rachel  Malin,  as  executrix  of  Sarah 
Richards,  of  lots  No.  50,  51  and  52,  in  said 
township,  bearing  date  July  14,  1795.  The 
deed  recites,  that  the  consideration  money, 
$124,  had  been  paid  by  Sarah  Richards  to  Ben- 
edict Robinson  ;  and  the  bill  avers  the  said 
consideration  money  was  the  money  of  Je- 
mima Wilkinson.  *and  was  paid  by  [*645 
Sarah  Richards,  as  her  trustee,  and  to  and  for 
her  use.  The  bill  also  alleges,  that  on  the 
said  July  14,  1795,  the  said  William  Carter,  in 
consideration  of  $140,  received  by  Benedict 
Robinson,  from  one  Asa  Richards,  conveyed 
to  Rachel  Malin  (executrix  of  Sarah  Richards, 
who  was  the  executrix  of  the  said  Asa  Rich- 
ards) lots  No.  45  and  46  ;  and  Aug.  14,  of  the 
same  year,  in  consideration  of  $350,  money  of 
the  said  Jemima,  paid  to  the  said  William  Car- 
ter by  Rachel  Malin,  the  said  William  did  re- 
lease and  convey  to  her  all  his  interest  in  all 
the  lots  which  had  been  purchased  by  the  said 
Jemima  as  aforesaid,  through  her  trustees, 
Sarah  Richards  and  Rachel  Malin,  including 
in  the  whole  4,160  acres.  The  bill  states  that 
Carter,  in  June  and  Aug.,  1795,  purchased 
from  Benedict  Robinson  and  Thomas  Hatha- 
way, who  were  then  the  proprietors,  as  tenants 
in  common,  of  township  No.  7,  the  greater 
portion  of  their  interest  in  said  township  ;  and 
that  the  conveyances  made  by  Carter  were 
made  for  the  purpose  of  perfecting  the  title  to 
the  lots  granted  by  Robinson  and  Hathaway 
individually,  to  the  trustees  of  Jemima — there 
having  at  that  time  been  no  partition  between 
them. 
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The  complainants  then  state  the  filing  of  the 
original  bill,  and  the  proceedings  upon  it,  the 
awarding  of  a  feigned  issue,  and  the  trial  of 
the  question  as  to  the  alteration  of  the  will  of 
Surah  Richards  in  the  action  of  ejectment,  and 
offer  to  abide  by  the  decision  of  the  Supreme 
Court  in  that  cause,  upon  the  subject  of  said 
will ;  though  they  insist  that  the  will  cannot 
be  material,  or  have  any  bearing  upon  the  title 
to  the  lands  in  question,  as  they  claim  nothing 
under  it,  except  as  a  declaration  of  trust  and 
part  execution  thereof,  in  transferring  the  same 
to  Rachel  Malin,  the  trustee  named  by  Jemima 
Wilkinson,  as  the  successor  of  Sarah  Richards 
in  said  trust ;  and  they  pray  that  the  order  of 
Nov.,  1816,  directing  a  feigned  issue,  may  be 
set  aside,  or  at  least  revised  and  modified  ;  and 
they  also  pray  an  injunction  against  the  defend- 
ants, commanding  them  to  desist  from  further 
prosecuting  as  well  the  said  suit  in  ejectment, 
in  which  a  verdict  was  found,  and  case  made 
and  submitted  to  the  Supreme  Court,  as  the 
646*]  *said  other  suits  in  ejectment,  more 
recently  commenced,  and  not  yet  brought  to 
trial. 

To  this  bill  the  infant  defendants  put  in  a 
formal  answer  by  their  guardian,  and  Elisha 
Williams,  the  other  defendant,  filed  a  separate 
answer,  denying,  substantially.all  the  material 
allegations  of  the  bill.  In  this  stage  of  the 
cause  further  testimony  was  taken.  Jemima 
Wilkinson  having  died,  a  bill  of  supplement 
and  revivor  was  filed  by  Rachel  Malin  and  Mar- 
garet Malin,  together  with  the  other  and  for- 
mer complainants,  alleging  the  death  of  the 
said  Jemima,  and  that  she  had  left  a  will,  by 
which  she  had  devised  the  lands  and  tenements 
in  question  to  Rachel  and  Margaret  Malin, two 
of  the  complainants,  in  fee,  in  trust  for  the 
maintenance  and  support  of  the  poor  of  the 
Society  of  The  Universal  Friends.  To  this 
bill,  answers  were  also  filed,  and  the  cause  was 
put  at  issue,  and  came  on  to  a  hearing  before 
the  late  Chancellor  Kent,  at  the  June  Term, 
1823,  upon  the  pleadings  and  proofs.including, 
by  the  agreement  of  the  solicitors,  the  testi- 
mony taken  in  the  first  cause,  wherein  Rachel 
Malin  alone  was  complainant;  and  July  11, 
1823,  the  Chancellor  made  a  final  decree,  by 
which  he  adjudged  that  Sarah  Richards  was, 
at  the  time  of  her  death,  seised  in  fee  in  trust 
for  Jemima  Wilkinson,  of  the  lands  contained 
in  lots  Nos.  21,  22,  23,  26,  27  and  28,  in  town- 
ship No.  7,  and  that  the  complainant  Rachel 
Malin,  at  the  death  of  the  said  Sarah,  became 
seised  of  the  said  lands,  upon  the  like  trust, 
as  devisee  under  the  will  of  the  said  Sarah 
Richards.  It  was  further  adjudged, that  there 
was  not  sufficient  proof  that  the  said  will  had 
been  altered,  or  if  it  had  been,  that  the  altera- 
tion was  made  with  the  privity  or  knowledge 
of  the  said  Jemima  Wilkinson,  or  the  com- 
plainant, Rachel  Malin.  It  was  further  ad- 
judged, that  the  said  Rachel  Malin,  since  the 
death  of  the  said  Jemima,  continued  seised  of 
the  said  lands,  in  trust  for  such  person  or  per- 
sons, and  for  such  purposes  as  the  said  Jemi- 
ma may,  by  her  last  will,  have  directed  and 
appointed,  and  in  default  thereof ,  for  the  law- 
ful heirs  of  the  said  Jemima.  And  it  was  further 
declared  and  adjudged,  that  Rachel  Malin  was, 
in  the  lifetime  of  the  said  Jemima,  seised  of  the 
lands  in  lots  Nos.  45  and  46,  in  trust  for  the 
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*said  Jemima,  and  continued  so  seised  f*647 
in  trust  under  her  will,  or  for  her  lawful  heirs; 
and  it  was  declared  that  the  will  of  Jemima 
Wilkinson  was  not  sufficiently  admitted  or 
proved,  to  enable  the  court  to  determine  whether 
the  complainant,  Margaret  Malin,  was  a  dev- 
isee under  it  or  not.  And  it  was  further  de- 
clared that  there  was  not  the  requisite  parol 
proof,  nor  any  sufficient  manifestation  in  writ- 
ing, that  the  said  Sarah  Richards  held  any 
other  land  in  township  No.  7,  in  trust  for  the 
said  Jemima  Wilkinson,  except  it  be  lots  Nos. 
24,25  and  47,  and  that  the  complainant, Rachel 
Malin,  did  not  appear  to  be  entitled  to  those 
lots  as  devisee  under  the  will  of  Sarah  Rich- 
ards, and  that  the  complainant,  Margaret  Ma- 
lin, had  not  shown  herself  entitled  thereto  un- 
der the  will  of  Jemima  Wilkinson,  so  as  to  en- 
title her  to  the  aid  of  the  court  in  this  suit, with 
respect  to  those  lots.  The  injunction  which 
has  been  previously  granted  was,  therefore, 
continued  and  made  perpetual  in  respect  to  lots 
Nos.  21,  22,  23,  26,  27,  28,  45  and  46.  And  it 
was  further  adjudged,  that  if  any  part  of  the 
lands  purchased  by  Asahel  Stone, Jr., Elnathan 
Botsford  and  Truman  Stone,  as  contained  in 
the  pleadings  and  proofs  in  the  case,  lie  in 
either  of  said  lots,  that  they  were  not  bonafide 
purchasers  thereof  without  notice  of  the  trust; 
and  it  was  decreed,  that  they  should  release 
the  same  to  the  said  Rachel  Malin.  In  Sep., 
1823,  the  decree  of  Chancellor  Kent  was,  upon 
a  rehearing,  amended  by  Chancellor  Sanford, 
so  as  to  permit  the  will  of  Jemima  Wilkinson 
to  be  read,  and  to  include  in  the  injunction, 
lots  Nos.  24,  25  and  47,  in  like  manner  as  the 
other  lots  awarded  to  Rachel  Malin.  From 
these  decrees  the  defendants  below  brought 
their  appeal  to  this  court. 

It  will  be  perceived,  that  the  principal  ques- 
tion in  this  case  is, whether  Sarah  Richards,  in 
whom  the  legal  title  of  the  greater  portion  of 
the  premises  in  question  was  vested,  held  the 
property  in  her  own  right,  or  in  trust  for  Jemi- 
ma Wilkinson.  The  decree  affirms  that  she 
held  it  in  trust.  The  general  allegations,  on 
the  part  of  the  complainants,  is,  that,  accord- 
ing to  the  principles  of  the  Society  of  UniverT 
sal  Friends,  of  which  Jemima  Wilkinson  was 
the  head  and  founder,  no  estate  or  temporali- 
ties could  be  vested  in  her;  that  she,  therefore, 
*nominated  Sarah  Richards,  then  one  [*648 
of  her  followers  and  a  member  of  said  Society, 
as  her  agent  and  trustee ;  and  that,  as  such 
trustee,  the  premises  in  question  were  conveyed 
to  her,  though  the  consideration  therefor  was 
paid  by  the  said  Jemima  Wilkinson. 

The  testimony  in  the  case  abundantly  shows, 
that  from  the  first  establishment  of  the  sect  of 
which  Jemima  Wilkinson  was  the  head,  she 
was  known  among  her  followers  by  the  name 
of  The  Universal  Friend,  and  answered  to  and 
acknowledge  that  name  alone  ;  that  it  was  a 
prevailing  opinion  among  the  people,  that  she 
could  not  hold  land,  or  make  written  contracts 
by  that  name;  that  in  contracts  of  that  descrip- 
tion, therefore,  made  for  her  benefit.the  name 
of  some  one  of  her  followers  was  also  used;  and 
that,  during  the  first  two  years  after  the  estab- 
lishment of  the  Society  in  the  County  of  On- 
tario, from  1791  to  1793,  Sarah  Richards  was, 
for  the  most  part,  her  trustee  or  steward,  and 
the  written  contracts  of  The  Friend  were  made 
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in  her  name;  and  that  after  her  death,  Rachel 
Malin  become  such  trustee,  and  so  continued 
when  the  testimony  in  the  cause  was  taken.  It 
seems  also  to  be  established,  by  a  decided  pre- 
ponderance of  testimony,  that  the  land  there 
held  by  Sarah  Richards  and  Rachel  Malin  was 
.also  considered  by  the  followers  of  Jemima 
Wilkinson,  as  her's,  and  was  called  "  The 
Friend's  land  ;  "  that  it  was  cultivated  and  im- 
proved.or  otherwise  disposed  of,  under  her  di- 
rections ;  and  that  the  proceeds  of  said  property 
were  applied  to  the  support  of  The  Friend  and 
her  f  ami  ly ,  agreeably  to  her  directions,  and  not  to 
the  personal  benefit  or  emolument,  either  of 
Sarah  Richards  or  Rachel  Malin.  The  repeated 
declarations  of  Sarah  Richards,  that  all  the  land 
held  by  her  in  the  County  of  Ontario, belonged 
to  The  Friend,  and  was  purchased  and  paid 
for  with  The  Friend's  property,  and  that  she 
had  no  property, except  a  small  house  and  farm 
in  Watertown,  in  the  State  of  Conn.,  and  was 
dependent  upon  The  Friend  for  the  support  of 
herself  and  her  daughter,  are  also  proved. 

These  declarations  of  the  trustee  are  compe- 
tent evidence  for  the  purpose  of  establishing  a 
resulting  trust ;  for  no  principle  is  better  set- 
tled, than  that  such  a  trust  is  not  within  the 
649*]  *Statute  of  Frauds,  and  may  be  proved 
by  parol;  though  all  the  cases  admit  that  it  is 
a  dangerous  species  of  evidence,  and  inculcate 
the  necessity  of  requiring  the  payment  of  the 
money  by  the  cestui  qua  trust,  to  be  clearly  and 
satisfactorily  established.  A  resulting  trust  is 
a  trust  raised  by  operation  of  law  in  favor  of  a 
person  who  advances  the  purchase  money  or 
consideration  for  an  estate,  the  conveyance  for 
which  is  taken  in  the  name  of  another.  The 
•consideration  expressed  in  the  conveyance  from 
Benedict  Robinson  to  Sarah  Richards,  Jan.  5, 
1792,  is  £40;  but  the  evidence  shows  that  a  part 
-of  the  land  conveyed,  was  intended  as  a  dona- 
tion to  The  Friend.  Robinson  says,  that  before 
any  partition  of  township  No.  7  had  been  made 
between  him  and  Hathaway,  who  owned  it  in 
common,  he  had  agreed  to  make  a  present  to 
Jemima  Wilkinson  of  $1,000  acres  of  land,  in 
such  part  of  said  township  as  she  might  elect 
to  have  the  same  ;  that  she  having  elected  to 
have  it  in  the  northeast  wart  of  the  tract;  he 
obtained  a  release  from  Hathaway  of  his  inter- 
est in  said  portion  of  the  township,  and  soon 
afterwards  made  the  conveyance  to  Sarah  Rich- 
ards. He  supposed,  at  the  time,  Sarah  Rich- 
ards acted  as  the  agent  of  the  said  Jemima.and 
that  the  said  conveyance  was  for  her  sole  ben- 
efit, with  the  exception  of  200  acres  described 
in  said  deed.  He  does  not  know  from  whom 
the  said  Sarah  obtained  the  money  with  which 
said  land  was  purchased,  except  that  about  the 
time  the  money  was  paid  he  heard  Jemima  and 
Rachel  Malin  say  that  the  money  was  obtained 
from  the  said  Jemima. 

The  only  direct  and  positive  parol  evidence, 
that  the  consideration  of  the  conveyance  from 
Robinson  to  Sarah  Richards  was  paid  by  Je- 
mima Wilkinson,  is  contained  in  the  testimony 
•of  Mary  Bean  and  Richard  Smith.  Mary  Bean 
says  that  she  has  seen  The  Friend  deliver 
money  to  Sarah  Richards  and  Rachel  Mai  in,  to 
carry  to  Benedict  Robinson,  in  part  payment 
for  said  land,  and  that  said  Sarah  and  Rachel, 
.and  some  man  with  them,  went  away  with  the 
-money  ;  that  when  said  Sarah  and  Rachel  re- 
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cei  ved  the  money ,  as  aforesaid ,  from  The  Friend, 
she  said  she  was  going  to  pay  it  to  Benedict 
Robinson  for  the  land;  and  when  they  returned 
home,  Sarah  observed,  that  they  had  been  to 
Benedict  Robinson,  and  had  paid  the  money  to 
said  Benedict ;  *that  she  has  often  [*66O 
heard  the  said  Sarah  declare  that  the  lands 
purchased  of  Benedict  Robinson  were  The 
Friend's  lands.and  that  the  were  paid  for  with 
The  Friend's  property.  She  also  testified  that 
she  had  seen  a  yoke  of  oxen  and, she  believed, 
a  cow  or  two,  of  The  Friend's  property,  deliv- 
ered by  The  Friend  to  some  of  her  hired  men, 
to  be  taken  to  said  Benedict,  in  part  payment 
for  said  land  ;  but  she  did  not  see  said  "cattle 
delivered  to  said  Benedict. 

Richard  Smith,  in  his  examination  taken 
Sep.  3,  1822,  under  the  bill  filed  in  1818,  testi- 
fied that  during  the  year  1792,  according  to  his 
best  recollections  as  to  the  time,  he  was  present 
when  the  said  Jemima  Wilkinson  delivered  to 
Sarah  Richards  $100,  in  silver,  to  pay  to  the 
said  Benedict  Robinson,  as  a  part  of  the  pur- 
chase money  for  land  for  a  farm  bought  by 
said  Sarah  Richards,  as  trustee  or  agent  for 
said  Jemima;  that  he,  the  witness,  and  the  said 
Sarah  went  to  the  house  of  the  said  Robinson 
together,  when  the  said  Sarah  went  into  the 
house  ;  and  that  the  said  Robinson  had  since 
admitted  to  the  witness,  that  she  at  that  time 
paid  him  the  said  sum  of  $100.  He  further  tes- 
tified that  sometime  during  the  same  year, 
1792,  he  sold  to  Sarah  Richards,  as  agent  or 
trustee  for  Jemima  Wilkinson,  two  yoke  of 
oxen  for  about  the  sum  of  $200,  which  oxen 
he  delivered  to  Benedict  Robinson,  as  a  pav- 
ment  upon  the  land  bought  by  Sarah  Richards 
from  him,  and  took  a  receipt  accordingly.  The 
testimony  of  this  witness,  if  he  were  unim- 
peached,  would  be  sufficient  to  establish  a  re- 
sulting trust  in  favor  of  Jemima  Wilkinson,  as 
to  the  lands  conveyed  by  Benedict  Robinson  ; 
but  he  stands  self-contradicted,  in  a  manner 
which  most  most  essentially  impairs,  if  it  does 
not  destroy  the  weight  of  his  evidence.  He 
was  examined  as  a  witness  under  the  original 
bill  in  1813,  and  he  then  testified  that  in  1793 
he  received  two  yoke  of  oxen  from  The  Friend 
of  the  value  of  $100  or  upwards,  which  he  de- 
livered by  her  directions  to  Benedict  Robinson, 
in  payments  of  lands  ;  and  that  he  never  saw 
the  said  Sarah  Richards  receive  money  from 
The  Friend  or  otherwise, which  was  applied  in 
payment  for  land.  The  discrepancy  as  to  the 
time  when  the  oxen  were  delivered,  and  their 
value,  might  not  perhaps  of  itself  destroy  the 
credit  of  the  witness.  *He  qualifies  [*65 1 
his  testimony  as  to  the  time,  by  saying  that  it 
was,  according  to  his  best  recollection, in  1792; 
and  as  to  the  value  of  the  oxen,  he  says, on  the 
first  examination,  that  they  were  worth  $100  or 
upwards,  and  on  his  last,  that  they  were  worth 
about  $200.  Here  is  no  positive  and  irrecon- 
cilable contradiction.  But  not  so  as  to  the  re- 
ceipt and  payment  of  the  $100  in  money.  In 
1813  he  swore  that  he  never  saw  Sarah  Rich- 
ards receive  money  from  The  Friend,  which 
was  applied  in  payment  of  land  ;  but  in  1822, 
he  swears  that  he  not  only  saw  The  Friend  de- 
liver her  $100,  but  it  was  in  silver,  and  he  him- 
self went  with  her  to  Robinson's,  where  she 
paid  it  over  to  him.  No  circumstances  are  men- 
tioned by  which  his  recollections  may,  in  the 
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intervening  time,  have  been  refreshed.  It  is  a 
bold,  positive  and  unexplained  contradiction, 
and  it  would  be  unsafe  to  give  to  the  testimony 
of  such  a  witness  any  weight,  except  so  far  as 
it  may  be  confirmed  by  the  other  direct  or  cir- 
cumstantial evidence  in  the  case. 

Mary  Bean, however.is  entirely  unimpeached, 
and  is  supported  as  to  a  part  of  her  testimony 
by  Jonathan  Davis  and  Jedediah  Holmes,  both 
of  whom  saw  oxen  and  cows  belonging  to  The 
Friend  delivered  to  Robinson  and  Hathaway, 
in  part  payment  of  land  purchased  from  them. 
They  both  also  heard  Sarah  Richards  say  that 
the  lauds  purchased  from  Robinson  and  Hatha- 
way belonged  to  The  Friend, and  Holmes  heard 
her  say  that  they  were  purchased  with  The 
Friend's  property.  She  declared,  in  her  last 
sickness,  to  Moses  Atwater,  who  drew  her  will 
and  was  her  attending  physician,  and  to  Ruth 
Spencer,  that  she  had  no  real  estate,  except  a 
farm  in  Watertown,  in  the  State  of  Conn.,  and 
that  all  the  land  she  held  in  the  county  where 
she  lived  was  the  property  of  The  Friend,  and 
that  she  held  it  only  in  trust  for  her. 

A  mass  of  testimony  was  taken  for  the  pur- 
pose of  showing  that  Sarah  Richards  was,  in 
truth,  poor;  that  she  brought  little  or  no  prop- 
erty with  her,  except  a  few  personal  chattels, 
when  she  came  to  this  State.and  that  she  never 
had  the  means  of  making  on  her  own  account, 
and  from  her  own  funds,  a  purchase  like  that 
in  question  ;  and  although  the  evidence  upon 
this  point  is  not  entirely  harmonious,  the  weight 
of  testimony,  undoubtedly,  is,  that  she  was 
652*]  poor,  and  *essentially  dependent  upon 
The  Friend,  with  whom  she  appears  always  to 
have  lived.  When  we  add  to  this  her  own  re- 
peated declarations  to  the  same  effect,  the  fact 
must  be  considered  established  beyond  all  ques- 
tion. 

I  consider  it,  therefore,  satisfactorily  proved, 
that  all  the  written  contracts  of  Jemima  Wil- 
kinson were  made  in  the  name  of  an  agent  or 
trustee,  nominated  by  her  for  that  purpose  ; 
that  Sarah  Richards,  when  the  contracts  in 
question  were  made,  was  such  agent  or  trustee; 
that  the  persons  from  whom  the  lands  were  pur- 
chased understood  and  believed  the  purchase 
was  made  for  the  benefit  of  Jemima  Wilkin- 
son ;  that  they  were  always  considered  as  her 
lands,  and  were  so  called  by  all  her  family  and 
followers;  that  they  were  cultivated, improved, 
or  otherwise  disposed  of,  as  she  directed;  that 
their  proceeds  or  profits  were  appropriated  to 
her  use,  or  to  the  assistance  and  support  of  her 
indigent  followers,  agreeably  to  her  direction, 
and  not  to  the  individual  benefit  of  Sarah 
Richards  ;  that  Sarah  Richards  has  repeatedly, 
nay,  uniformly  declared,  that  she  was  but  the 
agent  or  trustee  of  Jemima  Wilkinson  in  the 
purchase  of  these  lands  ;  that  at  or  before  the 
delivery  of  the  deed  by  Benedict  Robinson,  the 
consideration  of  £40,"  expressed  in  the  deed, 
was  paid  to  him  ;  that  from  the  circumstances 
of  Sarah  Richards,  as  derived  from  the  proofs 
in  the  cause,  and  from  her  own  declarations, 
it  is  utterly  improbable  that  that  payment  was 
made  from  her  own  funds  ;  that  Jemima  Wil- 
kinson (as  appears  from  the  testimony  of  Mary 
Bean)  certainly  advanced  some  money  and 
other  property  to  a  large  amount  towards  the 
payment  for  this  land  ;  and  that  Sarah  Rich- 
ards, from  the  time  of  the  purchase  down  to 
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her  last  sickness,  invariably  admitted  that  the- 
land  was  paid  for  with  The  Friend's  property. 

If  the  preceding  summary  is  a  fair  deduction 
from  the  evidence,  it  appears  to  me  to  be  a 
clear  case  of  a  resulting  trust,  within  the  spirit 
of  all  the  authorities.  It  has  been  often  said, 
both  by  judges  and  by  elementary  writers,  that 
proof  of  the  declarations  or  confessions  of  par- 
ties, is  the  most  unsatisfactory  species  of  evi- 
dence, on  account  of  the  facility  with  which  it 
may  be  fabricated,  and  the  impossibility  of 
contradicting  it,  and  because  the  slightest  mis- 
take or  failure  of  recollection  *may  to-  [*653 
tally  alter  the  effect  of  the  declaration.  This 
observation  was  applied  by  the  Master  of  the 
Rolls  to  the  declarations  of  a  trustee  in  the 
case  of  Lench  v.  Lench,  10  Ves.,  518.  But  it 
was  admitted,  that  where  there  were  corrob- 
orating circumstances,  the  character  of  the  ev- 
idence would  be  changed.  In  the  case  now 
under  consideration,  all  the  circumstances  tend 
to  corroborate  and  confirm  the  repeated  ad- 
missions of  Sarah  Richards,  that  she  was  but 
the  trustee  of  The  Friend,  and  that  the  land  in 
question  was  paid  for  with  The  Friend's  prop- 
erty. If  these  declarations,  thus  corroborated, 
are  to  be  taken  as  true,  then  the  $100  paid  to- 
Benedict  Robinson,  when  the  original  contract 
was  made,  which  was  before  the  deed  was  ex- 
ecuted, as  well  as  the  $67,  paid  Jan.  10,  five 
days  after  the  deed  bears  date,  were  advanced, 
by  Jemima  Wilkinson  ;  and  it  is  to  be  consid- 
ered as  one  transaction,  and  the  payment  as 
having  been  made  when  the  deed  was  deliv- 
ered. At  what  time  the  money  and  cattle, 
spoken  of  by  other  witnesses,  were  sent  by  Je- 
mima Wilkinson  to  Robinson,  does  not  ap- 
pear. None  of  them  specify  the  time,  except 
Richard  Smith,  whose  testimony,  for  the  rea- 
sons already  stated,  is  to  be  disregarded. 

But  it  is  said,  that  ten  or  twelve  hundred 
acres  of  the  land  were  a  gift,  and  that  as  to- 
that  portion,  there  can  be  no  resulting  trust, 
because  it  can  arise  only  upon  a  valuable  con- 
sideration. Admitting  it  to  have  been  a  gift,  it 
is  clearly  shown  to  have  been  made  and  in- 
tended for  the  benefit  of  Jemima  Wilkinson  ; 
and  the  valuable  consideration  expressed  in  the 
deed,  and  which  was  paid  by  her,  must  be 
considered  as  applying  to  all  the  premises  de- 
scribed in  it,  as  supporting  the  whole  trust. 

But  admitting  the  view  which  I  have  hith- 
erto taken  of  the  case  to  be  erroneous,  and  that 
the  complainants'  claim  cannot  be  supported 
on  the  ground  of  a  resulting  trust,  let  us  next 
inquire,  whether  the  trust  is  not  sufficiently 
manifested  and  proved  by  writing,  to  entitle  it 
to  be  sustained  and  enforced  as  a  direct  trust. 
The  written  evidence  is  contained  in  exhibits 
R,  8  and  T.  These  documents  were  first  dis- 
closed in  the  bill  filed  in  1818,  and  it  is  there 
alleged  that  they  had  *been  discovered  [*654 
since  the  filing  of  the  original  bill,  in  the  fall 
of  the  year  1817.  They  all  purport  to  be  writ- 
ten or  signed  by  Sarah  Richards,  and  contain 
repeated  and  explicit  admissions  of  the  trust  in 
favor  of  Jemima  Wilkinson,  in  relation  to  all 
the  lots.  The  only  question,  then,  is  as  to  their 
genuineness. 

Exhibit  R,  which  is  spoken  of  in  the  case  as 
the  "  blue  book,"  purports  to  be  a  register  or 
memorandum  book,  kept  by  Sarah  Richards, 
commencing  Mar.  13,  1790,  at  Worcester,  in 
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Pa.,  being  the  day  Jemima  Wilkinson  left 
there  to  remove  into  this  State,  and  continued 
down  to  Oct.  24,  1793,  less  than  two  months 
before  the  death  of  Sarah  Richards.  Orpha 
Gates,  Sarah  Potter,  Mary  Bean  and  Richard 
Smith  all  testify,  that  they  were  well  acquainted 
with  Sarah  Richards,  and  have  often  seen  her 
write  ;  that  they  have  examined  the  book,  and 
they  believe  the  whole  of  it  to  be  in  the  proper 
hand  of  Sarah  Richards.  Mary  Bean  further 
testified  that  she  had  often  seen  in  the  posses- 
sion of  Sarah  Richards  a  book  the  cover  of 
which  was  similar  to  this,  and  which  she 
believes  to  be  the  same,  and  that  she  had  often 
seen  the  said  Sarah  write  in  said  book. 

On  the  other  hand,  Justus  P.  Spencer,  Ruth 
Spencer,  Almira  Danforth,  Anna  Stone,  Mary 
Kidder,  Abraham  Waggoner  and  John  Town- 
send  swear  that  they  were  well  acquainted 
with  the  handwriting  of  Ruth  Spencer,  for- 
merly Ruth  Pritchard,  and  that  the  whole  of 
the  said  memorandum  book,  except  the  signa- 
ture of  Sarah  Richards,  is  in  the  handwriting 
of  Ruth  Spencer,  who  was  the  wife  of  one  of 
the  witnesses,  and  the  mother  of  two  others. 
This  preponderance  of  evidence  probably  must 
be  deemed  decisive  upon  this  point ;  and  when 
the  nature  of  the  entries  is  considered,  it  is  ex- 
tremely improbable  that  Sarah  Richards  would 
have  employed  Ruth  Pritchard  as  her  amanu- 
ensis to  write  them,  while  she  only  signed  her 
name.  As  judges,  therefore,  deciding  accord- 
ing to  the  weight  of  evidence  as  it  is  presented 
to  us  in  the  depositions  of  the  witnesses,  we 
are  probably  bound  to  disregard  this  memo- 
randum book. 

The  exhibits  S  and  T,  however,  were  un- 
questionably, written  by  Sarah  Richards.  In 
O55*]  addition  to  the  four  witnesses  *who  tes- 
tified in  behalf  of  the  complainants  in  relation 
to  exhibit  R,  we  have  the  testimony  of  Anna 
Stone  and  Abraham  Waggoner,  two  of  the 
appellant's  witnesses,  who  both  swear  that  said 
letters  are  both  in  the  handwriting  of  Sarah 
Richards.  Against  this,  we  have  the  testimony 
of  Almira  Danforth,  who  believes  the  body  of 
the  letters  is  in  the  handwriting  of  Ruth  Spen- 
cer, her  mother,  though  the  signatures  are  not; 
but  she  never  saw  Sarah  Richards  write.  Mary 
Kidder,  another  witness  of  the  appellant's,  also 
believes  the  letter  marked  T,  to  be  in  the 
handwriting  of  Ruth  Spencer.  As  to  the  ex- 
hibit S,  she  cannot  testify.  She  also  was  un- 
acquainted with  Sarah  Richards'  handwriting. 
That  these  witnesses  were  entirely  mistaken  is 
shown  by  the  testimony  of  Justus  P.  Spencer, 
Ruth  Spencer  and  John  Townsend,  all  of 
whom  were  witnesses  on  behalf  of  the  appel- 
lants, and  all  unite  in  saying  that  the  letters 
are  not  in  the  handwriting  of  Ruth  Spencer. 
They  were  unacquainted  with  Sarah  Richards' 
handwriting,  and  could  not  say  by  whom  they 
were  written.  More  satisfactory  or  conclusive 
evidence  of  the  genuineness  of  an  instrument, 
so  far  as  it  depends  upon  the  proof  of  hand- 
writing, can  hardly  be  imagined  ;  and  it  can 
scarcely  be  necessary  to  notice  what  was 
called  upon  the  argument  the  extrinsic  evidence 
of  their  having  been  fabricated,  Both  of  these 
letters  are  addressed  to  Ruth  Pritchard.  The 
first  bears  date  Mar.  12,  1793,  at  Jerusalem.  It 
acknowledges  the  receipt  of  a  letter  from  Ruth 
Pritchard,  and  expresses  a  wish  that  she  would 
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make  ready  to  come  where  The  Friend  is,  in 
this  town.  It  informs  her  that  The  Friend  ha» 
land  enough  for  all  that  will  be  faithful  and 
true,  and  then  proceeds  thus  :  "  Dear  Ruth  : 
I  will  inform  thee  that  Benedict  Robinson  has 
given  The  Friend  a  deed  of  some  land  in  the 
second  seventh,  in  the  Boston  preemption, 
which  deed  contains  five  lots  ;  and  The  Friend 
has  made  use  of  my  name  to  hold  it  in  trust 
for  her,  and  now  I  hope  The  Friend  will  have  a 
home,  and  likewise  for  the  poor  friends." 

The  second  letter  bears  date  at  Jerusalem, 
June  3,  1793;  it  is  follows:  "Dear  Ruth:  I 
take  this  opportunity  to  inform  thee  further 
about  the  situation  of  our  earthly  concerns. 
*The  Friend  has  also  taken  a  deed  of  [*656 
Thomas  Hathaway,  containing  land  south  of 
that  which  Robinson  deeded  to  me,  to  hold  in 
trust  for  The  Friend ;  and  this  deed  is  wit- 
nessed by  William  Carter  and  Abel  Botsf  ord.  I 
hope  we  shall  get  together  before  long." 

The  circumstances  relied  upon  to  impeach 
the  genuineness  of  these  letters  are,  that  they 
are  dated  at  Jerusalem,  and  invite  the  person  to 
whom  they  are  addressed  to  join  The  Friend 
in  that  town  ;  whereas,  it  is  said  that  The 
Friend  did  not  remove  to  Jerusalem  until  some 
time  after  the  letters  bear  date,  and  after  the 
death  of  Sarah  Richards. 

The  precise  time  of  The  Friend's  removal  is 
not  disclosed  in  the  case  ;  but  Richard  Smith 
and  Mary  Bean  both  state  that  it  was  after 
Sarah  Richard's  death.  But  all  the  testimony 
shows  that  The  Friend  commenced  clearing 
the  land,  and  making  her  preparations  for  a 
settlement  there,  immediately  after  the  pur- 
chase from  Robinson,  which  was  in  Jan.  1792. 
Mary  Bean,  the  same  witness,  says  that  the 
season  after  the  purchase,  the  summer  of  1792, 
she  was  sent  upon  the  land  where  The  Friend 
built  her  house,  to  look  for  some  men  who  were 
employed  by  The  Friend  in  clearing  the  land  ; 
and  that  about  a  year  and  a  half  after  the  time, 
which  would  bring  it  down  to  the  fall  of  1793, 
or  the  winter  of  1794,  The  Friend  removed 
with  her  family  from  the  gore  upon  said  land. 
From  the  time  of  the  purchase  from  Robinson, 
that  was  considered  the  permanent  home  or 
settlement  of  The  Friend  and  her  followers — 
that  was  the  object  of  the  purchase  ;  and  in 
Mar.,  1793,  when  the  arrangement  for  a  re- 
moval must  have  been  in  active  and  forward 
preparation,  it  was  not  unnatural  for  Sarah 
Richards,  in  addressing  an  absent  friend,  with 
a  view  to  induce  her  to  join  The  Friend's  fam- 
ily, to  speak  of  her  residence  as  being  where 
it  was  soon  and  permanently  to  be,  although 
at  that  moment  she  had  not  actually  removed 
to  it. 

If  every  correspondence  were  to  be  thus 
nicely  scanned,  and  every  letter  were  to  be  con- 
demned as  a  forgery,  notwithstanding  positive 
proof  of  the  handwriting  of  the  author,  in 
which  an  inaccuracy  of  this  description  could 
be  detected,  it  *would  be  difficult,  I  [*657 
apprehend,  to  establish  the  authenticity  of  any 
series  of  letters.1 

It  is  also  objected,  as  a  suspicious  circum- 
stance against  this  letter,  that  it  communicates 
to  Ruth  Pritchard  the  information  of  the  pur- 
l—Since my  opinion  was  written,  I  discover,  upon 
re-examining-  the  case,  that  John  Davis  testifies  that 
the  grore  where  The  Friend  first  settled,  was  in  the 
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chase  from  Robinson,  fourteen  months  after 
it  was  made. 

Ruth  Pritchard  was  examined  as  Ruth  Spen- 
cer, under  the  original  bill,  in  1813.  It  ap- 
pears that  she  came  into  this  State  with  The 
Friend,  and  was  a  member  of  her  Society  ;  and 
that,  at  the  time  of  her  examination,  she  re- 
sided in  the  Town  of  Benton.  If  the  appellant 
had  deemed  it  important  to  show  that  Ruth 
Pritchard  resided  with  The  Friend  in  1792, 
when  the  purchase  from  Robinson  was  made, 
and  must  have  known  of  it,  and  in  Mar.  and 
June,  1793,  was  a  member  of  the  same  estab- 
lishment with  Sarah  Richards,  and  from  these 
facts  to  infer  the  improbability  of  these  letters 
having  been  written  to  her,  they  had  an  am- 
ple opportunity  for  doing  ;  for  the  letters 
themselves  are  set  forth  in  hcec  verba  in  the  bill 
filed  in  1818,  and  the  depositions  under  that 
bill  were  not  taken  until  1822.  The  appellants, 
therefore,  were  not  surprised  by  their  produc- 
tion and  proof  before  the  examiners.  But  I 
am  not  prepared  to  say  that  proof  of  the 
facts  to  which  I  have  alluded  would  vary  the 
case  ;  they  might  be  important  where  the  evi- 
dence of  the  handwriting  was  slight  or  contra- 
dictory. These  letters,  therefore,  I  feel  my- 
self bound  to  consider  as  genuine,  and  they  es- 
tablish the  trust  decisively  as  to  the  lands  pur- 
chased from  Robinson  in  Jan.  1792.  and  from 
Hathaway  in  May,1793.  A  declaration  of  trust 
need  not  be  made  at  the  time  of  the  purchase  ; 
it  may  be  at  any  subsequent  period.  3  Ves. , 
696  ;  5  Johns.  Ch.,  12  ;  6  Cow.,  726. 
658*]  *The  next  inquiry  is  as  to  lots  45  and 
46,  known  in  the  case  as  the  Asa  Richards'  lots. 
The  legal  title  to  these  lots,  it  will  be  recol- 
lected, was  conveyed  to  Rachel  Malin  by  Will- 
iam Carter,  July  14,  1795.  The  consideration 
expressed  in  the  deed,  $140,  was  received  by 
Benedict  Robinson  of  one  Asa  Richards.  Asa 
Richards,  by  his  will,  made  Apr.  21,  1792,  de- 
vised and  bequeathed  all  his  estate,  both  real 
and  personal,  to  Sarah  Richards,  and  made  her 
his  executrix.  Sarah  Richards,  by  her  will, 
made  Nov.  6,  1793,  gave  to  Rachel  Malin  all 
the  land  that  had  or  might  arise  from  Asa 
Richards'  estate.  Benedict  Robinson  testifies 
that  he  recollects  to  have  received  from  Asa 
Richards  a  sum  of  money,  about  £56,  for 
which  he  gave  him  a  receipt,  and  engaged  to 
convey  him  lands  in  township  No.  7.  The 
deed  from  William  Carter  to  Rachel  Malin,  he 
believes,  was  in  fulfillment  of  that  contract,  as 
Carter,  to  whom  he  had  conveyed  all  his  right 
and  title  to  lands  in  that  town,  was  bound  to 
fulfill  the  contracts  which  he  had  made  for  the 
sale  of  lands  therein.  The  consideration  for 
these  lots  was.  therefore,  paid  by  Asa  Richards, 
and  all  his  right,  title  or  interest  in  them  passed 
to  Sarah  Richards  under  his  will ;  and  I  find 
no  legal  evidence  of  their  having  been  charged 
with  any  trust  in  favor  of  Jemima  Wilkinson. 
The  title  of  the  complainants  to  these  lots, 
therefore,  must  rest  upon  the  will  of  Sarah 
Richards. 

The  terms  of  the  will  are  clear  and  explicit. 
It  gives  to  Rachel  Malin  all  the  lands  that  have 

then  town  of  Jerusalem, since  altered  to  the  Town  of 
Benton.  He  says,  when  he  arrived  In  the  County  of 
Ontario  (which  was  about  21  years  before  his  exam- 
ination, which  was  In  1813,  carrying  it  back  to  17ftJ), 
The  Friend  resided  in  that  part  of  the  then  town  of 
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or  may  arise  from  Asa  Richards'  estate.  Asa 
Richards  had  a  devisable  interest  in  these  lands, 
although  he  had  only  a  contract  for  them  ; 
and  so  had  Sarah  Richards,  although  she  had 
not  actually  received  a  deed.  The  vendor  is, 
from  the  time  of  the  contract,  considered  in 
equity  only  as  a  trustee  for  the  purchaser. 
The  estate  is  considered  as  the  real  property  of 
the  vendee,  and  may  be  sold,  charged,  or  de- 
vised by  him.  1  Ves.,  437,  494  ;  7  Ves.,  274  ; 
1  Ch.  Cas.,  39,  93;  3  Salk.,  85  ;  10  Ves.,  611, 
614  ;  11  Ves.,  544  ;  1  Madd.,  364. 

But  is  is  contended  that  the  will  of  Sarah 
Richards  has  been  fraudulently  altered  by  the 
complainants,  subsequent  *to  its  pub-  [*t$59 
lication,  and  that  they,  therefore,  can  take 
nothing  under  it.  I  shall  content  myself  upon 
this  branch  of  the  case  with  stating  the  con- 
clusion at  which  I  have  arrived,  without  de- 
taining the  court  with  an  analysis  of  the  evi- 
dence. After  a  careful  consideration  of  the 
testimony,  I  consider  it  by  no  means  as  clearly 
established  that  the  will  has,  in  fact,  been  al- 
tered. Moses  Atwater,  who  drew  the  will  and 
saw  it  subscribed  by  the  testatrix,  swears  that 
it  is  now  in  the  same  state  as  when  it  was  exe- 
cuted by  her.  His  testimony,  when  we  con- 
sider the  means  of  knowledge  which  he  pos- 
sessed upon  the  subject,  oug^ht  to  outweigh  the 
the  testimony  of  a  dozen  witnesses  who  speak 
only  from  an  inspection  of  the  will  as  it  now 
appears.  But  the  fact  that  the  will  produced 
does  not  correspond  with  the  record  of  it  in 
the  surrogate's  office  may,  perhaps,  give  a  pre- 
ponderance to  the  evidence  in  support  of  the 
alteration. 

But  admitting  it  to  have  been  altered,  the 
evidence  is  insufficient  to  charge  the  complain- 
ant with  such  alteration  ;  and  it  has  been  ju- 
dicially decided  in  the  case  of  Jackson,  exdem., 
v.  Malin,  15  Johns.,  293,  that  the  alteration 
did  not  change  the  effect  or  construction  of 
the  will,  and  an  immaterial  alteration  in  a  deed, 
if  made  by  a  stranger,  will  not  destroy  it ;  Ra- 
chel Malin,  therefore,  took  lots  45  and  46,  un- 
der the  will  of  Sarah  Richards.  She  admits 
in  her  bill,  that  the  devise  to  her  was  in  trust 
for  The  Friend  ;  she  holds  them,  therefore, 
subject  to  the  will  of  Jemima  Wilkinson. 

The  only  remaining  lot  is  No.  47.  This  lot 
was  conveyed  by  Thomas  Hathaway  to  Sarah 
Richards,  June  1,  1793.  Exhibit  S  speaks  only 
of  the  conveyance  from  Hathaway  May  2, 1793, 
for  the  south  half  of  Nos.  22  and  27,  and  the 
north  half  of  Nos.  21  and  28  ;  and  if  the  mem- 
orandum book  is  rejected,  there  appears  to  be 
no  written  evidence  of  a  trust  in  relation  to 
this  lot,  and  there  is  no  parol  evidence  that  the 
consideration  was  paid  by  Jemima  Wilkinson, 
except  the  general  admission  of  Sarah  Rich- 
ards that  all  the  land  held  by  her  in  the  Coun- 
ty of  Ontario  was  paid  for  with  The  Friend's 
property.  This  is  not  sufficient  to  create  a 
resulting  trust,  and  it  can  have  no  effect  in 
any  *other  way.  As  to  this  lot,  there-  [*6OO 
fore,  the  complainants  have  failed  to  establish 
a  title. 

The  will  of  Jemima  Wilkinson  must  be  con- 


Jerusalem  which  is  now  called  Benton,  about  a 
mile  from  the  Seneca  Lake ;  that  about  two  or  three 
years  thereafter,  she  removed  on  to  No.  7,  where 
she  now  resides. 
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sidered  as  having  been  either  duly  proved  or 
admitted  in  the  court  below,  because  the  de- 
cree of  Chancellor  Sanford,  of  Sep.  2,  1823, 
alleges  that  the  fact  of  the  devise  of  the  lands 
in  question  by  Jemima  Wilkinson  to  Rachel 
Malin  and  Margaret  Malin,  was  not  questioned 
or  disputed  between  the  parties,  and  neither 
the  pleadings  nor  proofs  on  which  his  amend- 
ed decree  was  founded,  are  now  before  the 
court  to  enable  us  to  test  its  correctness. 

The  only  remaining  question  is,  whether  the 
defendants  or  any  of  them  were  bonafide  pur- 
chasers, without  notice  of  the  trust.  Elnathan 
Botsford,  Jr.,  and  Benajah  Botsford  purchased 
400  acres  of  the  north  part  of  lot  25  from 
Enoch  Malin  and  Eliza  Malin,  Aug.  26, 1799,and 
took  a  conveyance  of  that  date,  with  full  cove- 
nants for  the  same.  The  answer  alleges,  that 
before  they  purchased,  they  applied  to  Jemima 
Wilkinson  and  Rachel  Malin,  and  apprised 
them  of  their  intent  to  purchase  ;  to  which 
they  made  no  objection,  but  consented  to  and 
approved  of  the  same.  This  allegation  in  the 
answer  is  fully  supported  by  the  testimony  of 
Elnathan  Botsford,  Jr.,  Parmele  Barnes  and 
Gilbert  Hathaway.  The  first  witness  says  that 
sometime  in  the  month  of  Aug.,  1799,  he  was 
informed  by  his  son  Benajah  Botsford,  that 
he  and  Elnathan  Botsford,  Jr.,  had  purchased, 
or  were  about  to  purchase,  400  acres  of  {said 
land  on  the  north  part  thereof,  and  desired  the 
deponent  to  go  to  the  said  Jemima,  as  he,  the 
said  Benajah,  was  not  on  terms  with  her,  and 
inquire  if  she  had  any  claim  to  the  said  400 
acres,  or  had  any  objection  to  their  purchas- 
ing the  same  ;  and  that,  according  to  said  re- 
quest, the  deponent  immediately  called  on  said 
Jemima,  and  made  the  inquiries  as  requested, 
and  received  for  answer  from  her,  "that  she 
had  no  claim  to  said  400  acres,  and  that  she 
had  no  objection  to  the  said  Benajah  and  El- 
nathan Botsford  purchasing  the  same  ;  that 
she  supposed  Enoch  would  sell  it,  and  she  had 
rather  that  his  (deponent's)  family  would  buy 
it,  and  come  and  live  on  it  and  be  neighbors 
to  her  than  anybody  else."  That  two  or  three 
O6 1*]  weeks  *af  ter  the  deed  was  given  there 
was  a  rumor  that  Jemima  claimed  a  part  of 
said  400  acres  ;  that  he  called  upon  her  again 
to  ascertain  the  fact,  when  she  again  disclaimed 
all  title  to  it.  Parmele  Barnes  was  present  at 
the  conversation,  and  confirms  it  in  every  es- 
sential particular.  Gilbert  Hathaway  heard 
similar  declarations  made  by  Jemima  Wilkin- 
son and  Rachel  Malin,  in  relation  to  said  con- 
templated purchase  by  the  Botsf  ords  about  the 
same  time,  although  he  does  not  state  that  they 
were  made  to  Elnathan  Botsford,  Sr.  The 
only  impeachment  of  either  of  these  witnesses 
is  contained  in  the  testimoney  of  Amy  Gates. 
She  swears  that  in  1817  she  heard  Elnathan 
Botsford,  Sr.,  declare  that  he  had  never  testi- 
fied that  The  Friend  had  given  permission  to 
his  son  to  purchase  his  farm,  and  he  did  not 
know  that  any  such  license  had  been  given.  It 
is  extremely  improbable  that  Botsford  ever 
made  such  a  declaration.  He  must  have  known 
that  his  examination,  which  was  taken  in  1813, 
was  reduced  to  writing,  and  would  show,  con- 
clusively, that  such  declaration  was  false  ;  but 
corroborated  as  he  is  by  the  other  two  wit- 
nesses, even  if  he  made  the  declaration  im- 
puted to  him,  it  would  not  materially  affect  the 
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force  of  his  testimony.  It  is  conclusively  shown 
that  notice  of  Jemima  Wilkinson's  claim  was 
given  to  the  other  defendants,  Asa  Ingraham 
and  Asahel  Stone,  Jr.,  before  the  purchase. 
Asahel  Stone,  Sr. ,  the  father  of  Asahel  Stone, 
Jr.,  swore,  that  before  either  Asa  Ingraham, 
or  his  son  purchased,  and  while  such  pur- 
chase was  in  contemplation,  he,  at  the  request 
of  The  Friend,  and  in  her  name,  informed 
them  that  the  land  was  The  Friend's,  and  for- 
bid them  to  make  any  purchase  of  said  land, 
or  have  anything  to  do  with  it.  This  witness 
is  fully  sustained  by  Richard  Smith,  Jonathan 
Davis  and  Jedediah  Holmes.  The  latter  wit- 
nesses speak  of  the  notice  as  having  been  given 
to  Elnathan  Botsford,  Jr.,  as  well  as  Stone  and 
Ingraham,  but  upon  looking  at  their  testi- 
mony, it  will  be  perceived  that  it  was  in  1805, 
six  years  after  Botsford  purchased,  and  two 
or  three  years  certainly  after  he  had  actually 
entered  into  possession  ;  it  could  not,  there- 
fore, affect  him.  Botsford  is  also  shown  to 
have  paid  a  valuable  consideration  for  the  land 
*purchased  by  him.  He  was,  there-  [*662 
fore,  a  bonafide  purchaser  without  notice,  and 
must,  on  that  ground,  be  protected. 

I  have  thus,  Mr.  President,  finished  the  ex- 
amination of  this  complicated  case,  a  case  in- 
volving no  difficult  or  even  doubtful  question 
of  law,  but  embarrassed  with  a  multitude  of 
witnesses  and  a  mass  of  contradictory  testi- 
mony to  an  extent  which  I  have  seldom  known 
before.  It  has  been  my  object,  by  a  diligent  ex- 
amination of  all  the  evidence,  to  satisfy  myself 
as  to  the  general  truth  and  justice  of  the  case  ; 
and  where,  in  the  consideration  of  particular  top- 
ics,! have  found  the  evidence  contradictory  and 
equally  balanced,  I  have  suffered  such  general 
conviction  to  decide  the  scale.  But  I  have 
sometimes  found  that  what,  as  a  judge,  I  felt 
myself  bound  to  consider  the  legal  weight  of 
evidence,  did  not  produce  that  moral  convic- 
tion which  can  alone  impart  confidence  or  sat- 
isfaction to  legal  conclusions.  I  shall,  there- 
fore, feel  no  surprise  if  other  members  of  the 
court,  who  may  have  examined  the  case  with 
equal  diligence  and  equal  or  superior  powers 
of  discrimination,  shall,  on  some  of  the  points 
which  it  presents,  have  arrived  at  different  con- 
clusions. 

The  result  of  my  opinion  is  :  1st.  That  as  to 
the  land  conveyed  to  Sarah  Richards  by  Bene- 
dict Robinson,  Jan.  5,  1792,  there  is  sufficient 
parol  evidence  of  the  consideration  money  hav- 
ing been  paid  by  Jemima  Wilkinson  to  raise 
a  resulting  trust  in  her  favor.  2d.  That,  admit- 
ting it  is  not  a  case  of  a  resulting  trust,  then 
that  a  direct  trust,  not  only  in  relation  to  those 
lands,  but  also  as  to  the  lands  conveyed  to 
Sarah  Richards  by  Thomas  Hathaway,  May  2, 
1793,  is  established  and  proved  by  exhibits  S 
and  T.  3d.  That  there  is  not  sufficient  evidence 
of  a  trust  in  relation  to  lot  47.  4th.  That  as  to 
lots  45  and  46,  Rachel  Malin  is  entitled  to  them 
under  the  will  of  Sarah  Richards,  and  that  as 
she  admits  by  her  bill,  that  she  is  the  trustee  of 
Jemima  Wilkinson,  she  must  hold  for  the  trust 
declared  in  her  jjwill.  5th.  That  as  to  the  400 
acres  of  lot  No.  25,  conveyed  to  Benajah  Bots- 
ford and  Elnathan  Botsford,  Jr.,  they  were 
bonafide  purchasers  without  notice  of  the  trust, 
and  cannot  be  disturbed  in  their  possession  ; 
that  the  decrees  below,  ordering  a  perpetual  in- 
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junction,  ought,  therefore,  to  be  affirmed,  ex- 
663*]  cept  *so  far  as  it  relates  to  lot  47  and 
400  acres  of  lot  No.  25,  purchased  by  the  Bots- 
fords,  in  Aug.,  1799. 

SAVAGE,  Ch.  J.,  expressed  his  concurrence 
in  the  opinion  pronounced  by  Mr.  Justice  Suth- 
erland. 

OLIVER,  Senator.  In  order  to  determine 
whether  this  case  comes  within  the  Statute  of 
Frauds,  we  must  examine  whether  there  is  a 
trust  sufficiently  manifested  in  writing  under 
the  hand  of  the  party  to  be  charged. 

The  bill  charges  that  the  following  lots  were 
vested  in  Sarah  Richards,  in  trust  for  Jemima 
Wilkinson,  &c.,  &c.,  viz.:  1st.  Lots  Nos.  23, 
24,  25  and;26,  and  the  north  half  of  lots  Nos.  22 
and  27,  by  conveyance  from  Benedict  Robin- 
son,dated' the  5th  January,  1792.  2d.  The  south 
half  of  lots  Nos.  22  and  27,  and  the  north  half 
of  lots  Nos.  21  and  28,  by  conveyance  from 
Thomas  Hathaway,  dated  in  1793.  The  first 
testimony  introduced  by  the  respondents  to 
show  that  the  above  mentioned  lots  were  deeded 
to  Sarah  Richards  in  trust,  and  to  prove  the 
written  manifestation  of  said  trust,  are  a  small 
memorandum  book  of  Sarah  Richards,  and  two 
letters  from  her  to  Ruth  Pritchard,  dated  in 
1793,  all  of  which  were  before  the  Chancellor 
when  he  pronounced  his  decree  in  1823.  The 
memorandum  book  purports  to  have  been  kept 
by  Sarah  'Richards,  and  contains  four  or  five 
entries,  which  are  very  important  in  relation  to 
the  question  of  the  written  manifestation  of  a 
trust  in  Sarah  Richards  for  the  benefit  of  Jemi- 
ma Wilkinson.  The  entries  in  the  memoran- 
dum book  upon  which  the  respondents  princi- 
pally rely,  are  those  dated  the  1st  and  7th  June, 
1791,  and  the  3d  and  19th  July,  1791.  The 
three  following  are  those  which  are  of  the  most 
importance  in  this  cause  : 

"  5th  day  of  the  1st  mo.,  1792. 

This  day  T  received  a  deed  of  Benedict  Rob- 
inson, to  hold  in  trust  for  The  Universal  Friend, 
for  which  The  Friend  sent  me  with  a  hundred 
dollars  in  silver,  and  then  sent  two  yoke  of  fat 
oxen  to  Phelps  and  Gorham,  to  make  out  the 
payment  for  the  land, which  he  said  would  not 
be  more  than  one  shilling  per  acre,  and  the 
deed  contains  five  lots,  which  makes  sixteen 
hundred  acres.  (Signed)  Sarah  Richards." 
664*]  *"  2d  of  the  5th  mo.,  1793. 

This  day  I  received  a  deed  from  Thomas 
Hathaway,  to  hold  in  trust  for  The  Friend, 
and  The  Friend  has  paid  all  the  consideration 
money  to  Hathaway.  (Signed)  Sarah  Rich- 
ards. 

"1st  of  the  6th  mo.,  1793. 

This  day  I  have  received  another  deed  from 
Thomas  Hathaway  to  hold  in  trust  for  The 
Universal  Friend,  bearing  date  the  1st  of  the 
sixth  month,  ninety-three. lot  number  47, which 
The  Friend  purchased  for  Mary  Bartleston, 
widow,  and  has  paid  the  consideration  money. 
(Signed)  Sarah  Richards." 

Orpha  Gates,  Sarah  Potter,  Mary  Bean  and 
Richard  Smith  all  agree  and  testify  that,  in 
their  opinion,  the  memorandum  book  was  writ- 
ten wholly  by  Sarah  Richards.  On  the  other 
hand,  Justus  P.  Spencer,  the  husband  of  Ruth 
Spencer  (formerly  Ruth  Pritchard),  Almira 
Danf orth  and  Anna  Stone  testify  to  their  knowl- 
edge of  Ruth  Spencer's  handwriting,  and  that 
they  believe  the  body  of  the  memorandums  to 
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have  been  written  by  Ruth  Spencer  and  the 
signatures  by  Sarah  Richards.  John  Town- 
send  is  of  the  opinion  that  the  whole  of  the 
memorandum  book  is  in  the  handwriting  of 
Ruth  Spencer.  Mary  Kidder  testifies  to  about 
the  same,  but  not  with  so  much  confidence. 
Notwithstanding  the  suggestions  and  ingenious 
argument  of  the  learned  counsel,  which  are  cal- 
culated to  raise  in  the  minds  of  the  court  a  sus- 
picion that  the  memorandum  book  is  spurious, 
and  a  base  forgery,  yet,  when  we  take  into  ac- 
count the  situation  of  the  witnesses,  and  the 
opportunity  which  they  respectively  have  had 
Of  knowing  the  handwriting  of  Sarah  Richards 
and  Ruth  Spencer,  I  think  the  weight  of  testi- 
mony is  decidedly  in  favor  of  the  authenticity 
of  the  memorandum  book.  If  the  authenticity 
of  the  memorandum  book  is  established,  it 
proves  the  fact  of  Sarah  Richard's  connection 
with  Jemima  Wilkinson;  of  her  first  settlement 
in  Ontario  Co. ;  of  her  receiving  the  deeds  for 
Jemima  ;  of  the  payments  for  the  land  being 
made  by  Jemima  ;  and  that  Sarah  Richards 
held  them  in  trust  for  Jemima.  Exhibits  S  and 
T  are  two  letters  from  Sarah  Richards,  of  Mar. 
and  June,  1793,  in  which  she  acknowledges 
that  both  the  deed  from  Robertson  and  that 
from  *Hathaway,  were  given  her  in  [*665 
trust.  The  letters  are  not  only  proved  by  the 
witnesses  before  mentioned,  but  by  Abraham 
Waggoner,  who  was  called  by  the  appellants, 
and  go  far  in  corroboration  of  the  authenticity 
of  the  memorandum  book,  and  to  prove  the 
trusteeship  of  Sarah  Richards.  It  appears 
from  the  testimony  and  answer,  that  Sarah 
Richards  came  to  Ontario  as  the  agent  of  Jemi- 
ma.who  was  the  head  oiKhe  Society;  and  that, 
as  such  head,  she  had  the  general  control  of 
the  lands  in  question  ;  and  that  part  of  them 
were  given  to  her,  upon  condition  of  her  form- 
ing a  settlement  thereon;  that  sundry  payments 
were  made  by  Jemima  ;  that,  according  to  an 
acknowledged  tenet  of  the  Society,  Jemima's 
property  was  held  in  trust  for  her  by  others  ; 
that  Sarah  Richards,  till  her  death,  was  a  mem- 
ber of  the  family,  and  resided  with  Jemima  ; 
and  that  she,  Sarah,  had  not  the  means  of  mak- 
ing any  considerable  purchase.  The  facts  alone 
go  far  in  proving  the  trusteeship  of  Sarah ;  but 
when  they  are  taken  in  connection  with  the 
memorandum  book  and  the  letters,  they  are 
conclusive. 

It  was  urged  on  the  argument,  that  the  deeds 
from  Robinson  and  Hathaway  being  absolute, 
no  trust  could  be  raised  without  contravening 
the  Statute  of  Frauds.  But  I  am  of  a  different 
opinion  ;  for  the  statute  itself  excepts  this  case 
as  one  of  a  trust  by  implication  of  law,  which 
can  be  proved  by  parol.  But  the  trust  being 
admitted  in  writing  by  the  trustee,  as  in  this 
case  it  is,  takes  the  case  out  of  the  statute.  >  In 
equity,  it  has  never  been  thought  material, 
whether  the  writing  admitting  the  trust  was 
prior  or  subsequent  to  the  conveyance,  for  the 
reason  that  the  statute  is  directed  against  oral 
evidence  of  trusts,  and  does  not  apply  when 
there  is  written  evidence. 

Again  ;  the  statute  excepts  resulting  trusts, 
or  trusts  by  implication  of  law  :  as  when  A 
pays  the  purchase  money,  and  takes  the  deed 
in  the  name  of  B,  the  trust  may  be  made  out 
by  parol,  inasmuch  as  the  payment  of  the 
money,  and  whose  it  is,  generally  rests  in  parol. 
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So  in  case  of  confidences,  such  as  purchases 
by  agents,  parol  proof  is  admitted,  in  order 
that  the  statute  may  not  operate  as  a  mean  of 
protecting  instead  of  preventing  frauds.  For 
666*]  the  same  reason,  *parol  proof  is  ad- 
mitted to  show  that  a  deed,  absblute  on  its  face, 
was  given  as  security  by  way  of  mortgage. 

The  result  of  these  views  of  the  case,  as  to 
the  lands  conveyed  by  Robinson  and  Hatha- 
way, is,  that  the  evidence  adduced  is  satisfac- 
tory, and  sufficient  to  establish  a  declared  trust 
in  favor  of  Jemima  Wilkinson,  and  by  her 
will  to  the  use  of  Rachel  and  Margaret,  as  her 
devisees,  except  as  against  the  Botsfords.  There 
is  a  fact  stated  in  the  testimony  of  Elnathan 
Botsford,  which,  if  entitled  to  credit,  ought  to 
rebut  any  equity  arising  from  such  trust.  He 
testifies  that  in  1799,  when  his  sons  were  about 
purchasing  400  acres  of  land  off  of  the  north 
part  of  the  land  deeded  by  Robinson,  of  Enoch 
Malin  and  Eliza,  he  called  upon  Jemima  for 
the  purpose  of  asking,  whether  she  had  any 
objections  to  his  sons'  purchasing  the  400  acres, 
or  whether  she  had  any  claim  to  that  land  ; 
and  received  for  answer  from  her,  that  she 
had  no  claim  to  the  said  400  acres  of  land,  and 
that  she  had  no  objections  to  the  said  Benajah 
and  Elnathan  Botsford,  Jr.,  purchasing  the 
same.  P.  Barnes  and  Gilbert  Hathaway  testify 
to  the  same  facts.  They  also  testify  that,  sub- 
sequent to  this  time,  the  Botsfords  settled  upon 
the  premises. 

The  answer,  which  is  responsive  to  the  bill, 
states  that  the  400  acres  were  conveyed  to  the 
Botsfords  in  1799  ;  and  Richard  Smith  testifies 
that  the  Botsfords  went  into  possession  about 
the  time  last  mentioned.  It  is  manifest,  then, 
from  the  above  testimony,  that  the  sons  of 
Elnathan  Botsford  purchased  and  went  into 
possession  of  the  above  mentioned  400  acres, 
upon  the  faith  of  Jemima's  declaration  that 
she  had  no  interest  therein.  It  is  also  proved 
that  the  Botsford's  have  paid  $1,200  as  the  con- 
sideration money  of  the  said  400  acres,  and 
have  made  valuable  improvements  thereon. 
^Equity,  surely,  requires  that  the  cestui  que  trust 
should  not  enforce  or  assert  her  claim,  when, 
having  been  previously  called  upon  and  in- 
quired of  as  to  her  claim,  she  denied  having 
any.  2  Johns.,  573;  1  Johns.  Ch.,  354;  5  Johns. 
Oh.,  184. 

The  second  question  is,  have  the  respond- 
ents made  out  a  right  to  the  residue  of  the  land 
in  dispute,  or  to  any  part  thereof. 
-667*]  *The  bill  alleges  that  in  1795  Bene- 
dict Robinson  and  Thomas  Hathaway  con- 
veyed the  whole  of  their  unsold  interest  in  the 
township,  to  William  Carter,  reserving  6,510 
acres,  and  subject  to  the  fulfillment  of  Robin- 
son's receipts  given  for  land  ;  that  in  July, 
1795,  Carter  conveyed  lots  Nos.  50,  51  and  52, 
to  Rachel  Malin,  the  consideration  money  hav- 
ing been  received  by  Robinson  of  Sarah  Rich- 
ards, and  on  the  same  day  conveyed  to  her,  as 
executrix  of  Sarah  Richards,  lots  45  and  46,  for 
the  consideration  of  $140.  paid  by  Asa  Rich- 
ards to  Benedict  Robinson,  and  in  Aug.,  1795, 
in  consideration  of  $350,  paid  by  Jemima,  con- 
veyed to  Rachel  Malin  lots  Nos.  21,  22,  23,  24, 
25,  26,  27,  28,  45,  46,  47,  50,  51  and  52.  It  will 
be  seen  that  this  deed  was  executed  by  way  of 
•confirmation,  and  for  the  purpose  of  removing 
all  such  doubts,  as  to  the  title  of  the  land,  as 
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might  arise  about  the  partition.  It  has  also  a 
conveyance  to  Rachel  Malin  of  50,  51  and  52, 
and  the  south  half  of  21  and  28.  These  last 
mentioned  lots  are  claimed  by  Rachel  Malin, 
under  the  deed  from  Carter  to  her ;  but  the 
decree  appealed  from  is  silent  as  to  these  lots 
and,  therefore,  the  appeal  does  not  bring  them 
in  controversy. 

Lots  Nos.  45  and  46  present  a  different  ques- 
tion from  any  yet  discussed.  It  is  proved  by 
Benedict  Robinson  that  these  lots  were  pur- 
chased of  him  by  Asa  Richards,  who  paid  the 
purchase  money,  but  received  no  deed.  Asa 
Richards,  having  devised  all  his  real  and  per- 
sonal estate  in  fee  to  Sarah  Richards,  and  ap- 
pointed her  sole  executrix,  died.  Sarah  Rich- 
ards died  before  letters  testamentary  were  taken 
out.  Subsequent  to  her  death,  Richard  Smith 
obtained  letters,  with  the  will  annexed.  In 
1793  Sarah  Richards  made  her  will,  appointing 
Rachel  Malin  her  executrix,  and  shortly  there- 
after died,  leaving  Eliza  Richards  (the  mother 
of  David  and  A  very),  her  only  child.  By  one 
clause  in  her  will,  she  devises  all  the  lands  that 
have  or  may  arise  from  Asa  Richards'  estate, 
to  Rachel  Malin.  The  conveyance  from  Car- 
ter for  45  and  46  to  Rachel  Malin,  was  in  ful- 
fillment of  the  contract  made  by  Asa  Richards 
with  Robinson.  The  respondents  contend  that 
the  appellants'  equity  to  these  lots  is  denied 
and  repelled  by  exhibit  R  (the  memorandum 
book  already  referred  *to),  which  al-  [*668 
leges  that  the  receipts  from  Benedict  Robin- 
son to  Asa  Richards  for  land  were  transferred 
by  delivery  to  Jemima,  "to  make  remittance 
for  the  care  of  all  his  sickness  and  funeral 
charges  to  the  amount  of  fifty  pounds  lawful 
money  of  the  State  of  Connecticut;"  that  this 
delivery  passed  the  interest  of  Asa  Richards 
out  of  him,  and  of  course  it  was  not  devisable 
by  him  ;  hence  Rachel  Malin  received  the  con- 
veyance for  these  lots,  as  she  admits  by  the 
bill,  in  trust  for  Jemima's  use.  Again  ;  they 
contend  that  the  conveyance  of  Rachel  Malin, 
as  executrix  of  Sarah  Richards,  could  not  de- 
feat the  interest  of  Jemima  ;  and  Raphel  Malin, 
being  Jemima's  trustee,  as  well  as  Sarah's  exec- 
utrix, must  hold  the  interest  of  Jemima  as 
trustee.  If  the  facts  were  as  Sarah  has  stated 
in  her  memorandum  book,  and  Jemima  had 
obtained  possession  of  these  receipts  for  45  and 
46,  there  can  be  no  doubt  but  that  the  consid- 
eration was  sufficient  to  support  the  transfer 
and,  therefore,  Rachel  Malin  holds  these  lots 
in  trust  for  the  use  of  Jemima,  and  this  result- 
ing trust  is  provable  by  parol.  1  R.  L.,  79. 
sec.  13  ;  Saund.,  Uses,  180,  &c.;  1  Ves.,  Sr.,  92. 

But  would  this  memorandum,  as  between 
Jemima  and  Asa,  be  sufficient  to  transfer  the 
interest  of  Asa  to  Jemima?  It  certainly  would 
not.  But  in  answer  to  this,  it  is  said,  this  ad- 
mission, coming  from  Sarah,  her  grandchil- 
dren cannot  claim  an  interest  in  these  lots 
through  her,  it  being  at  the  time  against  the 
interest  of  Sarah,  their  ancestor,  to  make  the 
admission.  But  I  think  that  upon  a  close  ex- 
amination of  the  facts  and  proof  in  the  case,  it 
will  appear  very  different  from  what  is  stated 
in  Sarah's  memorandum. 

1.  About  the  time  this  memorandum  pur- 
ports to  have  been  made,  Asa  Richards  died, 
leaving  a  will,  and  having  in  his  possession  re- 
ceipts for  lots  45  and  46,  devised  them  to  Sarah 
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in  fee,  and  In  1793,  Sarah  died,  devising  these 
same  receipts  by  name  to  Rachel  Malin,  with- 
out words  of  perpetuity.  This  at  least  goes  to 
rebut  the  idea  that  Jemima  had  the  possession 
and  delivery  of  the  receipts. 

2.  Richard  Smith,  a  witness  on  the  part  of 
the  respondents,  testifies  that  he  was  the  ad- 
ministrator of  Sarah  Richards,  and  that  he  did 
administer  upon  the  estate  of  Asa  Richards  ; 
669*]  *that  the  debts  and  expenses  of  his  last 
illness  and  funeral,  with  the  expenses  of  set- 
tling the  estate,  amounted  to  about  $100  ;  and 
that  he  found  property  sufficient  to  balance 
that  amount,  and  that  he  found  no  real  estate." 
This  testimony  casts  a  shade  of  suspicion  over 
the  memorandum,  and  shows  the  equitable  in- 
terest in  these  lots  was  not  passed  to  Jemima 
by  Asa  Richards. 

Entertaining  these  views  of  Jemima's  claim 
to  lots  45  and  46,  we  will  examine  the  devise 
of  Asa  Richards  to  his  sister  Sarah,  which  is, 
"all  his  estate  in  fee,  after  the  payment  of  his 
just  debts  and  funeral  charges."  It  is  settled 
that  such  a  devise  would  pass  the  premises.  3 
Salk.,  83  ;  10  Ves.,  613  ;  2  Vern.,  679;  3  Atk., 
254. 

The  next  question  in  relation  to  these  lots 
(45  and  46)  is,  did  they  pass  by  the  will  of 
Sarah  Richards  to  Rachel  Malin,  and  if  so, 
what  estate  did  she  take  ?  The  testator,  in  the 
first  instance,  devises  to  her  daughter  Eliza, 
the  mother  of  David  and  Avery,  all  the  re- 
ceipts she  held  for  lauds,  or  the  avails  of  them. 
In  the  next  clause,  she  devises  specifically  to 
Rachel  Malin,  "all  the  lands  that  have  or  may 
arise  from  Asa  Richards'  estate."  The  settled 
rule  of  construction  is,  that  a  specific  devise  to 
one  person  forms  an  exception  to  a  general  de- 
vise to  another  contained  in  a  former  clause  of 
the  will.  2  Burr.,  920.  Lots  45  and  46,  then, 
were  devised  to  Rachel,  and  not  to  Eliza.  There 
being  no  words  of  perpetuity  in  the  devise  to 
Rachel,  she  takes  under  it  but  a  life  estate,  and 
the  heirs  at  law  of  Eliza  will  take  the  remain- 
der by  descent.  Therefore,  a  perpetual  injunc- 
tion ought  not  to  have  been  granted,  as  the  re- 
version will  pas?  to  the  heirs  of  Eli/a,  who 
was  the  cestui  que  trust.  The  cestui  que,  trust 
has  the  same  power  over  the  legal  estate  as  the 
person  having  the  legal  estate.  The  Court  of 
Chancery  will  protect  that  interest.  2Ch.  Cas., 
63,  78;  1  Bro.  Ch.  Cas.,  72;  Amb.,  518;  1  Madd. 
Ch.,  362,  363. 

It  was  said  on  the  argument,  that  the  will  of 
Sarah  Richards  was  void  by  a  fraudulent  al- 
teration. This  objection  cannot  avail  the  ap- 
pellants, as  it  is  not  proved  to  have  been  made 
or  procured  by  Jemima  or  either  of  the  respond- 
ents. Besides,  the  alteration  is  in  a  part  im- 
material and,  therefore,  unavailing.  15  Johns., 
67O*J  *293.  But  if  the  will  was  set  aside,  it 
would  not  benefit  the  heirs  of  Sarah  Richards; 
for  if  she  was  a  mere  trustee  under  the  deeds 
of  Robinson  and  Hathaway,  the  descent  to  her 
heirs  would  be  subject  to  the  trust,  and  the  re- 
spondents, as  devisees  of  Jemima,  claim  to 
have  the  trust  executed.  Saund.  Uses,  192;  1 
Eq.  Abr.,  384  ;  2  P.  Wms.,  200,  201  ;  2  Atk., 
119  ;  2  Johns.  Ch.,  441  ;  4  Johns.  Ch.,  136  ; 
Amb.,  518. 

The  most  satisfactory  opinion  which  I  have 
been  able  to  form  in  this  case,  embarrassed  as  it 
is  with  complicated  questions  both  of  fact  and 
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law,  is,  that  Rachel  Malin  and  Margaret  Malin, 
as  devisees  of  Jemima,  are  entitled  in  fee  to  all 
the  lands  deeded  by  Benedict  Robinson  and 
Thomas  Hathaway  to  Sarah  Richards,  except- 
ing thereout  that  part  of  those  lands  which 
were  purchased  by  the  Botsfords  of  Enoch  Ma- 
lin and  Eliza  Malin,  and  that  the  Botsfords  are 
entitled  to  the  400  acres  last  mentioned  ;  and 
thus  Rachel  Malin  has  a  life  estate  in  lots  45 
and  46,  with  remainder  in  fee  to  the  heirs  at 
law  of  Eliza,  the  daughter  of  Sarah  Richards. 

STEBBINS,  Senator.  The  appellants  claim  ti- 
tle to  the  premises  in  controversy  under  Sarah 
Richards,  in  whom  the  legal  title  to  part  was 
vested  at  the  time  of  her  death,  and,  as  they 
insist,  the  equitable  title  to  the  residue.  The 
respondents  insist,  that  whatever  legal  estate 
was  vested  in  Sarah  Richards,  was  in  trust  for 
Jemima  Wilkinson,  and  that  Jemima  was  the 
real  equitable  owner  of  the  whole  premises  ; 
and  the  respondent,  Rachel  Malin,  claiming  to 
be  successor  of  Sarah  Richards,  as  trustee,  filed 
her  bill  in  the  Court  of  Chancery  in  1811,  to 
establish  the  trust. 

Preparatory  to  a  decree  'in  that  cause,  the 
court  awarded  an  issue  to  ascertain  certain 
facts,  and,  among  others,  whether  the  will  of 
Sarah  Richards  had  been  altered  after  her 
death. 

Before  the  trial  of  this  issue,  that  fact  hav- 
ing been  found  in  favor  of  the  appellants,  in 
an  ejectment  suit  between  some  of  the  parties, 
the  appellants  commenced  several  more  actions 
of  ejectment  against  the  tenants  in  possession, 
and  the  respondents  filed  the  bill  now  before 
the  court,  to  restrain  the  proceedings  of  the  ap- 
pellants at  law,  on  the  ground  of  equitable  ti- 
tle *set  up  in  the  bill,  and  to  have  that  [*67 1 
title  declared  and  established. 

The  question,  then,  presented  to  the  Court 
of  Chancery,  decided  affirmatively  there,  and 
brought  here  for  review,  is,  whether  the  re- 
spondents have  established  the  title  set  up  in 
their  bill,  to  the  whole  or  any  part  of  the  prem- 
ises in  question,  so  as  to  enable  them  to  demand 
of  the  court  a  recognition  of  such  title,  and  an 
exercise  of  its  authority  to  compel  a  release 
from  the  appellants. 

Township  No.7,in  the  second  range  of  Phelp's 
and  Gorham's  purchase,  was  sold  and  conveyed 
to  Benedict  Robinson  and  Thomas  Hathaway, 
and  Benedict  Robinson,  Jan.  5, 1792,  conveyed, 
for  the  nominal  consideration  of  £40,  to  Sarah 
Richards,  lots  Nos.  23,  24,  25,  26,  and  the  north 
halves  of  22  and  27.  described  as  containing 
1,400  acres.  At  the  same  time,  an  agreement 
appears  to  have  been  executed  between  Robin- 
son and  Sarah  Richards,  reciting  the  convey- 
ance, and  that  1,200  acres  of  the  land  was  made 
a  present,  and  providing  that  the  residue  should 
be  paid  for  at  the  average  prices  at  which  the 
township  should  be  appraised,  acknowledging 
the  receipt  of  the  $100  in  part  payment  there- 
of, if  that  sum  should  pay  for  more  land  than 
was  conveyed,  then  the  addition  was  to  be 
made  to  the  tract. 

Sarah  Richards  died  in  Dec.,  1793,  leaving  a 
will,  which,  it  is  urged,  has  been  altered  since 
her  death  ;  but  whether  altered  as  alleged  or 
not,  it  appears  to  me  no  doubt  can  be  enter- 
tained of  her  intention  to  devise  to  her  daugh 
ter  Eliza  all  the  lands  conveyed  to  her  by  Ben- 
edict Robinson,  except  1,000  acres  to  be'taken 
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off  the  south  end,  which  she  devises  to  Rachel 
Malin,  without  words  of  perpetuity.  The  ap- 
pellants, David  H.  Malin  and  A  very  Malin,  are 
the  heirs  at  law  of  Eliza  Richards,  who  was 
the  only  child  of  Sarah  Richards. 

Without  any  formal  partition,  Robinson  and 
Hathaway  appear  each  to  have  been  in  the 
habit  of  conveying  and  contracting  to  convey, 
different  lots  in  the  township,  until  the  inter- 
est of  both  became  united  in  William  Carter, 
by  deeds  from  Robinson,  in  June,  1793,  and 
from  Hathaway,  in  Aug.,  1795.  Robinson  tes- 
tifies that  Carter  took  the  conveyance  subject 
672*]  *to  the  fulfillment  of  his  outstanding 
contracts,  and  in  several  instances  hereafter 
mentioned,  it  appears  that  Carter  made  convey- 
ances to  fulfill  those  contracts. 

In  Aug.,  1795,  Carter  released  the  lots  above 
mentioned,  and  all  the  lands  in  controversy  in 
this  suit,  to  the  respondent,  Rachel  Malin. 
This  conveyance  is  stated  in  the  bill  to  have 
been  made  partly  as  confirmatory  of  the  titles 
obtained  from  Robinson  and  Hathaway,  and 
to  extinguish  any  interest  which  might  have 
passed  to  Carter  by  reason  of  there  having 
been  no  partition  between  Robinson  and  Hath- 
away at  the  time  of  their  conveyances.  The 
bill  alleges  that  only  an  undivided  half  passed 
by  the  deed  of  Robinson  to  Sarah  Richards, 
and  that,  consequently,  the  respondent,  Rachel 
Malin,  is  entitled  to  the  other  half  under  this 
deed  from  Carter. 

Without  speculating  upon  the  effect  of  this 
deed,  which  it  pretty  clearly  appears,  so  far  as 
the  lands  conveyed  by  Robinson  are  concerned, 
was  executed  without  any  other  consideration 
than  that  which  moved  between  Robinson  and 
his  grantee  (for  the  whole  consideration  is 
but  £140),  and  which  was  intended  to  confirm 
the  conveyance  of  Robinson,  which  purported 
to  convey,  and  was  considered  at  the  time  of 
its  execution  as  conveying  the  entire  property ; 
without  raising  the  question  upon  such  a  state 
of  facts,  whether  this  confirmatory  deed  ob- 
tained by  Rachel  Malin  (who  claimed  to  be  the 
owner  of  the  estate  conveyed  by  Robinson), 
would  or  would  not  inure  to  the  benefit  of  the 
true  owner,  whoever  it  might  turn  out  to  be, 
on  the  ground  of  a  trust  resulting  from  the 
payment  of  the  original  purchase  money,  it 
might,  perhaps,  be  sufficient  to  warrant  the 
conclusion,  that  the  entire  property  passed  by 
the  deed  of  Robinson  to  Sarah  Richards,  for 
the  reasons,  that  both  Hathaway  and  Robinson 
were  in  the  habit  of  selling  different  portions 
of  the  township  in  severally,  with  the  knowl- 
edge of  each  other,  and  without  objection,  and 
that  such  sales  were  probably  considered  by 
them  and  acquiesced  in,  as  parol  partitionspro 
tanto,  and  the  whole  account  between  them 
adjusted  at  or  .before  the  conveyance  to  Carter. 

But  however  this  may  be,  the  appellants 
have  shown  by  the  testimony  of  Robinson,  that 
a  release  was  in  fact  executed  of  this  part  of 
the  lands  in  question,  from  Hathaway  to  him, 
673**]  previous  to  his  conveyance  to  Sarah 
Richards,  and  for  the  purpose  expressly  of  en- 
abling him  to  convey  the  whole  estate  to  her ; 
that  this  deed  was  afterwards  canceled  by  mis- 
take in  obliterating  the  grantor's  name.  In  that 
shape  the  deed  is  made  an  exhibit  in  the  cause. 
The  statement  of  Robinson  is  confirmed  by  the 
testimony  of  Thomas  Hathaway  the  younger, 
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and  does  not  appear  to  be  impeached,  unless  by 
the  testimony  of  Garnsey,  who  swears  to  a  con- 
versation, in  which  Hathaway  expressed  some 
concern  about  an  old  quitclaim  deed  which 
had  been  canceled  in  this  way,  and  Robinson , 
he  says,  promised  to  burn  it  on  his  return 
home.  The  witness  does  not  pretend  to  iden- 
tify the  deed  in  question  as  the  one  which  was 
the  subject  of  conversation  between  Hathaway 
and  Robinson  The  circumstance,  also,  that 
Hathaway  conveyed  other  lands  to  Sarah  Rich- 
ards, adjoining  these,  is  a  strong  one  to  show 
that  he  acquiesced  in  the  sale  by  Robinson. 

I  think,  therefore,  we  may  safely  assume 
that  Benedict  Robinson  conveyed  the  entire 
estate  in  the  lots  above  mentioned,  by  his  deed 
to  Sarah  Richards  of  Jan.  5,  1792. 

In  regard  to  these  lands,  then,  the  respond- 
ent's claim  must  rest  upon  one  or  other  of  the 
following  grounds  :  1.  That  Sarah  Richards 
was  a  trustee  for  Jemima  Wilkinson,  and  that 
the  trust  is  manifested  by  writing,  within  the 
provisions  of  the  statute.  2.  If  not,  that  she 
was  such  trustee  in  consequence  of  a  trust  re- 
sulting from  the  consideration  of  the  convey- 
ance. 3.  If  neither  of  these  positions  are  ten- 
able, that  they  are  entitled  as  devisees  of  Sarah 
Richards. 

The  written  evidences  of  the  trust  consist  of 
the  small  memorandum  book  of  Sarah  Rich- 
ards, and  two  letters  from  her  to  Ruth  Pritch- 
ard,  both  dated  in  1793.  The  memorandum 
book  was  not  produced  upon  the  first  hearing 
of  the  cause,  and  is  alleged  to  have  been  found 
since  in  the  possession  of  Ruth  Spencer  (for- 
merly Ruth  Pritchard).  It  contains  17  entries, 
all  but  four  unimportant,  purporting  to  be 
signed  by  Sarah  Richards.  Its  appearance  is 
not  such  as  to  inspire  great  confidence,  and  the 
testimony  in  relation  to  it  is  somewhat  contra- 
dictory. "Orpha  Gates,  Sarah  Potter  and  Rich- 
ard* Smith  testify,  that,  in  their  opin-  [*674 
ion,  it  was  written  wholly  by  Sarah  Richards. 
Justus  P.  Spencer,  the  husband,  Ruth  Spen- 
cer and  Almira  S.  Danforth,  the  daughters  of 
Ruth  Spencer,  and  Anna  Stone,  testify  to  their 
knowledge  of  Ruth  Spencer's  handwriting, 
and  that  they  believe  the  book  to  have  been 
written  by  her,  except  the  signatures.  John 
Townsend  testifies  to  his  knowledge  of  Ruth 
Spencer's  handwriting,  and  believes  the  whole 
book  to  have  been  written  by  her.  Mary  Kid- 
der  gives  nearly  the  same  opinion,  with  less 
confidence. 

Most,  if  not  all  the  witnesses  who  testify  that 
the  body  of  the  entries  is  in  the  handwriting  of 
Ruth  Spencer,  express  their  ignorance  of  the 
handwriting  of  Sarah  Richards.  The  prepon- 
derance of  this  testimony,  undoubtedly,  is  in  fa- 
avor  of  the  supposition,  that  the  entries  were 
written  by  Ruth  Spencer.and  that  the  signatures 
are  the  handwriting  of  Sarah  Richards  ;  but  if 
there  is  any  accuracy  in  the  judgment  of  the 
witnesses,  it  proves  also  a  great  similarity  be- 
tween the  handwriting  of  these  persons,  and 
still  leave  a  shade  over  the  authenticity  of 
the  book.  There  are  many  singular  circum- 
stances attending  it,  not  very  well  calculated  to 
dissipate  our  doubts.  It  is  entitled  "  Sarah 
Richard's  Memorandum,''  and  begins  in  Mar. 
1790,  and  ends  in  Oct.  1793.  It  is  singular 
that  during  that  period,  only  17  events  should 
have  been  recorded,  especially  when  some  are 
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recorded  which  are  very  unimportant.  Is  is 
singular,  also,  if  the  fact  is  so,  that,  in  every 
instance,  these  entries  should  be  in  the  hanu- 
writing  of  Ruth  Spencer  ;  that  some  of  them 
should  have  been  so  would  not  have  been  re- 
markable, considering  that  Sarah  was  often  in 
bad  health  ;  but  we  should  certainly  expect 
to  find  some  of  them  in  her  own  handwriting. 
A  book  'of  this  description  is  the  last  upon 
which  persons  ordinarily  employ  an  amanu- 
ensis. One  entry  in  the  book  bears  date  with- 
in two  days  of  her  letter  to  Ruth  Pritchard  of 
Mar.  12,  1793 ;  another  is  dated  within  the 
same  time  of  her  second  letter.  It  is  singular, 
if  these  entries  were  made  by  Ruth  Spencer, 
that  Sarah  should  have  taken  the  trouble  to 
sign  them.  Indeed,  few  persons  would  have 
<J75*]  thought  of  attaching  *their  signatures 
to  private  memorandums  in  a  book  of  this  de- 
scription. 

If  these  entries  were  made  for  the  purpose 
of  being  preserved  as  declarations  of  trust,  it 
is  singular  that  they  should  have  been  made 
in  a  book  of  this  description,  which  certainly 
bears  any  other  appearance  than  that  of  a  mu- 
niment of  title  ;  nor  would  they  probably  have 
been  mingled  with  so  much  irrelevant  matter. 
If  they  were  made  casually,  without  any  par- 
ticular reference  to  any  effect  they  might  have 
upon  the  title,  those  relating  to  the  lands  are 
couched  in  language  singularly  apt  as  legal  in- 
struments. In  very  few  words  they  declare 
the  trust,  and  also  the  only  facts  upon  which 
the  law  raises  a  resulting  trust. 

It  is  singular  that  this  book  should  have 
been  found  in  the  possession  of  Ruth  Spencer, 
who  was  a  witness  upon  the  first  hearing  of 
the  cause,  and  was  examined  upon  the  very 
subject  to  which  these  memorandums  relate, 
and  testified  loan  acknowledgment  of  the  trust 
made  by  Sarah  Richards  during  her  last  ill- 
ness, without  once  mentioning  that  she  pos- 
sessed the  written  acknowledgment  of  Sarah  to 
that  effect. 

The  entry,  which  bears  the  same  date  as  the 
deed  from  Robinson  (5th  1  mo  ,  1792),  states 
the  receipt  of  the  deed  to  be  held  in  trust  for 
The  Friend,  "  for  which  The  Friend  sent  her 
with  $100  in  silver,  and  then  sent  two  yoke  of 
fat  oxen  to  Phelps  and  Gorham,  to  make  out 
the  payment  for  the  land,"  being  "  1,600 
acres." 

This  memorandum,  although  bearing  the 
same  date  as  the  deed,  states  the  consideration 
paid,  as  being  $100  in  cash,  and  two  yoke  of 
oxen ;  but  the  deed  itself  only  acknowledges 
$100  consideration  ;  and,  from  the  agreement 
accompanying  it,  which  provides  for  a  further 
payment  if  the  land  should  overrun  measure, 
we  should  expect  that  the  true  consideration 
paid,  would  have  been  inserted  in  the  deed  and 
agreement.  There  seems  to  be  some  doubt 
when,  in  point  of  fact,  these  cattle  were  de- 
livered, if  delivered  at  all.  Richard  Smith,  in 
his  first  examination,  says  he  received  of  The 
Friend,  and  delivered  two  yoke  at  Canandai- 
gua  some  time  in  1793.  In  his  second  exami- 
nation, he  says,  in  1792  he  sold  Sarah  Richards 
two  yoke  of  oxen,  as  trustee  for  The  Friend, 
C76*J  *and  delivered  them  at  Canandaigua 
to  Robinson,  in  payment  for  this  land.  At  any 
rate,  if  the  oxen  were  not  delivered  before 
Jan.  5,  1792,  as  it  would  seem  they  could  not 
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have  been,  the  entry  is  so  far  impeached  as  to 
show  that  it  was  not  made  at  the  time  it  bears 
date.  But  again  ;  the  entry  states  the  quantity 
of  land  conveyed  at  1,600  acres  ;  whereas,  in 
the  deed  it  is  called  1,400. 

Nearly  connected  with  this  book,  are  the  two 
letters  from  Sarah  Richards  to  Ruth  Pritchard. 
They  also  were  found  in  possession  of  Ruth, 
subsequent  to  her  first  examination  as  a  wit- 
ness in  the  cause.  The  proof  of  their  authen- 
ticity is,  however,  stronger  than  that  in  rela- 
tion to  the  book.  The  first  one,  dated  Mar.  12, 
1793,  is  proved  to  be  wholly  in  the  handwrit- 
ing of  Sarah  Richards,  by  the  testimony  of 
Sarah  Potter,  Richard  Smith,  Anna  Stone, 
Mary  Kidder  and  Abraham  Waggoner  ;  and 
the  last,  dated  June  3,  by  the  same  witnesses, 
except  Anna  Stone  and  Mary  Kidder.  Orpha 
Gates  says,  the  signatures  to  both  are  Sarah 
Richard's  handwriting.  Mrs.  Danforth  thinks 
both  letters  (except  the  signatures),  together 
with  the  superscriptions,  to  be  the  handwrit- 
ing of  her  mother,  Ruth  Spencer.  Justus  P. 
Spencer  and  his  daughter  Ruth,  are  unable  to 
say  in  whose  handwriting  they  are,  and  Town- 
send  thinks  they  are  not  Ruth  Spencer's.  It 
must  be  remembered  that  these  witnesses  were 
all  examined  twenty-eight  years  after  the  death 
of  Sarah  Richards,  whose  handwriting  they 
were  called  to  identify;  and  that  the  handwrit- 
ing of  females  is  generally  much  less  distinctly 
marked  than  that  of  men  of  business.  Under 
these  circumstances,  the  intrinsic  evidence 
which  the  papers  may  furnish  is  of  more 
than  ordinary  importance. 

The  letter  of  Mar.  12,  1793,  purporting  to 
be  written  by  Sarah  Richards,  is  dated  at  Je- 
rusalem, and  directed  to  Ruth  Pritchard  at 
Jerusalem.  It  informs  her  of  the  purchase 
made  of  Benedict  Robinson,  which  took  place 
more  than  a  year  previous,  and  requests  her 
to  come  where  The  Friend  is,  in  Jerusalem. 

It  appears  by  the  testimony  of  Ruth  Pritch- 
ard, afterwards  Ruth  Spencer,  taken  upon  the 
first  examination,  that  she  was  one  of  the  fol- 
lowers of  Jemima,  and  came  with  her  from  R. 
*!.,  and  arrived  with  her  in  the  County  [*67  7 
or  Ontario,  in  the  year  1790  ;  that  they  at  first 
settled  on  the  gore  on  the  west  side  of  the  Sen- 
eca Lake,  which  is  a  short  distance  from  the 
premises  purchased  of  Robinson,  and  called 
Jerusalem.  She  testified  upon  that  examina- 
tion, that  The  Friend  first  cleared  and  im- 
proved the  lands  purchased  of  Robinson,  and 
built  the  first  house,  which  is  stated  in  the 
memorandum  book  to  have  been  in  1791. 

Now  it  is  singular,  that  when  both  parties 
were  in  the  same  town,  members  of  the  same 
Society, and  fellow  emigrants, that  Sarah  should 
communicate  by  letter  to  Ruth,  information  of 
a  conveyance,  which  had  been  made  more  than 
a  year  previous,  of  lands,  with  which  it  ap- 
pears Ruth  was  well  acquainted,  and  which 
she  knew  had  been  improved  and  built  upon 
by  The  Friend  two  years  previous,  and  which 
were  the  very  object  of  their  emigration.  The 
scope  of  the  letter  seems  to  be,  to  desire  Ruth 
to  come  and  reside  in  Jerusalem,  where  The 
Friend  was  stated  to  be ;  and  as  an  induce- 
ment, mentions  that  there  is  land  enough  there 
for  all  that  would  be  faithful,  for  that  Robin- 
son had  given  a  deed,  &c. 

By  the  testimony,  it  appears  that  The  Friend 
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<lid  not  remove  from  the  gore  to  these  lands 
until  after  the  death  of  the  writer  of  this  let- 
ter, in  the  fall  of  1793.  Another  interpretation 
of  the  letter  may  be,  that  The  Friend  and  Sarah 
Richards  were  temporarily  at  Jerusalem,  and 
wished  Ruth  to  join  them  ;  but  upon  this  sup- 
position, it  is  difficult  to  account  for  the  in- 
ducement held  out  of  the  large  quantity  of  land, 
<fec.,  if  only  a  temporary  visit  was  desired.  The 
letter  is  evidently  too  cumbrous  for  a  mere  note 
-of  invitation. 

The  next  letter  is  dated  at  Jerusalem,  June 
3,  1793,  and  is  from  the  same  Sarah  Richards 
to  Ruth  Pritchard,  in  which  she  first  professes 
to  give  her  some  further  information  about  the 
situation  of  earthly  concerns,  and  then  informs 
her  that  The  Friend  had  taken  a  deed  of  Thomas 
Hathway,  for  land  south  of  that  conveyed  by 
Robinson,  and  which  deed  was  witnessed  by 
•Carter  and  Botsford. 

The  memorandum  book  mentions  two  con- 
veyances by  Hathway,  one  dated  May  2,  and 
678*]  the  other  June  1,  *1793;  the  latter  con- 
veying lot  No.  47.  This  last  deed,  which  was 
•executed  by  Hathaway  to  Sarah  Richards,  two 
days  previous  to  her  letter  under  consideration, 
•cannot  be  the  one  referred  to  in  the  letter,  for 
lot  47  does  not  lie  south  of  the  Robinson  tract. 
The  tract  which  is  so  situated,  is  stated  in  the 
bill  to  have  been  conveyed  by  Hathaway,  May 
2,  1793,  and  this  deed  is  stated,  in  the  will  of 
Sarah  Richards,  to  have  been  witnessed  by 
Oarter  and  Botsford.  It  is  this  deed,  then,  to 
which  the  letter  refers,  and  it  is  singular,  that 
in  giving  information  of  the  situation  of  earth- 
ly concerns,  she  should  mention  the  deed  given 
a  month  previous  so  particularly  as  to  name 
the  witnesses,  and  entirely  omit  the  one  given 
only  two  days  before  writing  the  letter. 

These  are  some  of  the  principal  circumstances 
attending  the  written  evidences  of  the  trust, 
and  appearing  upon  the  face  of  the  papers, 
which,  in  my  judgment,  are  calculated  to  cast 
a  degree  of  suspicion  over  their  authenticity,  as 
genuine  documents  of  the  character  which  they 
purport  to  bear.and  which  may  fairly  be  thrown 
into  the  scale,  in  opposition  to  the  proof  by 
which  they  come  recommended. 

In  this  stage  of  the  examination,  it  appears 
to  me  we  may,  with  propriety,  put  the  ques- 
tion, whether  the  decree  appealed  from  is  cor- 
rect, provided  the  former  decree  was  consid- 
ered to  be  so. 

The  leading  question  in  the  cause  is,  wheth- 
er Sarah  Richards  held  the  lands  in  controversy 
as  the  trustee  of  Jemima  Wilkinson.  Upon  the 
first  hearing,  the  respondents  rested  upon  the 
parol  evidence,  to  establish  a  resulting  trust ; 
and  the  court  not  being  satisfied  upon  the  ques- 
tion of  fact,  directed  an  issue,  to  find  by  whom 
the  consideration  money  was  paid. 

The  only  additional  evidence  adduced  upon 
the  second  hearing,  in  relation  to  the  question 
of  trust  and,  I  believe,  of  any  description  (ex- 
cept the  second  account  of  the  two  yoke  of 
oxen,  by  Richard  Smith,  above  mentioned), 
consists  of  the  memorandum  book  and  the  two 
letters  before  mentioned  ;  and  upon  this  ad- 
ditional proof,  the  court  declares  itself  satisfied 
of  the  trust,  and  decrees  accordingly.  It  would 
seem,  therefore,  that  the  point  decided  was, 
679*]  that  these  documents  *furnished  satis- 
factory evidence  of  a  trust,  not  of  the  descrip- 
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tion  relied  upon  at  the  first  hearing,  but  of  a 
trust  manifested  by  writing,  in  pursuance  of 
the  statute. 

If  these  papers  are  genuine,  and  are,  in  real- 
ity, what  they  purport  to  be,  it  cannot  be  de- 
nied that  they  amount  to  a  sufficient  declara- 
tion of  trust,  under  the  statute,  as  to  the  lands 
therein  mentioned  ;  and  if  so,  the  question  of 
fact  in  relation  to  a  resulting  trust,  which  had 
been  before  litigated  in  the  cause,  became  im- 
material, and  it  was  unnecessary  to  have  the 
finding  of  the  jury  upon  it. 

But  if,  on  the  other  hand,  these  papers  did 
not  come  before  the  court  in  such  a  shape,  or 
so  supported  as  to  entitle  them  to  credit  as  a 
declaration  of  trust,  it  appears  to  me  they  could 
have  no  influence  upon  the  questions  of  fact, 
upon  which  a  resulting  trust  was  to  be  estab- 
lished. If  they  are  good  for  anything,  they 
must  be  good  for  the  whole.  Are  they  then  en- 
titled to  credit,  as  declarations  of  the  trust  upon 
which  Sarah  Richards  held  these  lands  ?  The 
considerations  before  alluded  to,  induce  me  to 
hesitate,  and  adopt  the  opinion  of  Chancellor 
Kent  in  Steere  v.  Steere,  5  Johns.  Ch.,  20,  that 
the  plaintiffs  have  not  made  out  a  trust  suffi- 
ciently clear  and  certain  to  enable  the  court  to 
act  upon  it,  and  take  the  case  out  of  the  Stat- 
ute of  Frauds. 

If  the  decree  proceeds  upon  the  basis  of  a  re- 
sulting trust,  then  if  the  remarks  in  relation  to 
these  documents  are  just,  it  rests  upon  precise- 
ly the  same  and  no  other  evidence  than  such 
as  was  before  the  court  upon  the  first  hearing, 
and  was  then  considered  unsatisfactory. 

The  decree  does  not  inform  us  whether  the 
trust  was  considered  as  resulting  or  declared, 
and  we  have  no  opinion  of  the  court  to  guide 
us  as  to  the  view  taken  of  the  different  ques- 
tions agitated,  or  whether  the  last  decree  was 
considered  as  an  alteration  of  the  opinion  ex- 
pressed by  the  first,  as  upon  a  rehearing  and 
further  examination  is  frequently  done. 

It  becomes  necessary,  then,  to  examine  the 
other  questions  in  the  cause,  for  the  purpose 
of  determining  either  the  rights  of  the  parties, 
or  whether  the  evidence  is  such  as  to  enable 
the  court  to  determine  those  rights,  without 
the  aid  of  a  *verdict  at  law,  upon  some  [*68O 
of  the  controverted  questions  of  fact. 

The  next  question,  then,  in  relation  to  the 
lands  conveyed  by  Robinson,  is,  whether  Sarah 
Richards  held  them  upon  a  trust  resulting  to 
Jemima  Wilkinson,  in  consequence  of  the  con- 
sideration of  the  purchase  having  moved  from 
her. 

The  memorandum  executed  cotemporane- 
ously  with  the  deed  recites  that  1,200  acres  of 
the  land  was  made  a  present.  Robinson,  in 
his  letter  of  1789,  proffers  a  quantity  of  land 
as  a  present  to  Jemima,  and  testifies  on  his  ex- 
amination, that  previous  to  the  execution  of 
the  deed,  he  had  agreed  to  make  a  present  to 
Jemima  of  1,000  acres  of  land,  and  had  re- 
ceived of  Sarah  Richards  $100,  for  which  he 
had  given  her  his  receipt,  engaging  to  convey 
lands  to  her  in  the  township  to  that  amount, 
and  that  in  pursuance  of  this  engagement,  he 
executed  the  deed,  supposing  that  Sarah  re- 
ceived it  for  the  benefit  of  Jemima,  except  as 
to  200  acres  of  the  land.  Whether  these  200 
acres  were  a  present  to  Sarah,  or  had  been  paid 
for  by  her,  he  does  not  mention.  I  should 
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rather  infer  the  former  ;  for  these  200  acres, 
•with  the  1,000  to  Jemima,  make  up  the  1,200 
acres  mentioned  in  the  agreement,  and  the 
$100  paid  by  Sarah,  is,  by  the  agreement,  made 
applicable  to  the  payment  for  the  excess  of 
land  over  the  $1,200  acres.  At  all  events,  I 
think  the  testimony  shows,  very  clearly,  that 
1,000  acres  of  the  land  conveyed  by  Robinson 
to  Sarah  Richards,  were  intended  for  the  ben- 
fit  of  Jemima  Wilkinson,  and  that  her  repre- 
sentatives are  entitled  to  it,  unless  precluded 
by  operation  of  the  Statute  of  Frauds.  This 
supposition  is  confirmed  by  the  devise  of  these 
1,000  acres  by  Sarah  Richards  tp  Rachel  JVIalin. 
The  objection,  however,  to  the  claim  of  Je- 
mima, on  the  ground  of  a  resulting  trust,  is, 
that  here  was  no  consideration  paid  by  her,  and 
that  the  payment  of  consideration  is  essential 
to  create  such  a  trust.  I  think  it  would  be  con- 
ceding too  much  to  admit  that  this  conveyance 
as  to  the  1,000  acres  was  entirely  gratuitous. 
Robinson  was  formerly  a  member  of  the  So- 
ciety of  which  Jemima  was  at  the  head.  At 
least,  he  says  he  attended  her  preaching,  and 
as  early  as  '89,  and  before  he  had  obtained  his 
title  from  Phelps  and  Gorham,  in  his  letter  to 
681*]  Sarah  Richards,  he  speaks  of  *giving 
a  quantity  of  land  in  the  township  to  Jemima, 
and  of  her  forming  a  settlement  there.  George 
Brown  testifies  that  in  1792,  in  exploring  the 
township  with  Robinson,  Sarah  and  Jemima, 
Jemima  asked  Robinson  how  much  land  he 
intended  to  give  her  and  Sarah  if  they  would 
remove  into  the  town  ;  to  which  he  answered, 
1,000  acres.  Gilbert  Hathaway  speaks  of  a 
similar  conversation  between  Robinson  and 
Sarah,  and  that  he  engaged  to  give  her  some 
land  on  condition  she  would  remove  on  to  it, 
and  make  the  first  settlement.  Other  witnesses 
speak  of  similar  conversations,  and  I  think  the 
testimony  is  sufficient  to  show  that  the  removal 
to  and  establishment  of  the  sect  of  Jemima  in 
the  town,  was  an  inducement  (if  not  the  only 
one)  with  Robinson  to  convey  the  land,  and 
that  the  conveyance  of  the  land  was  the  in- 
ducement for  the  removal  which  operated  upon 
Jemima.  Why,  then,  is  not  this  a  sufficient 
and  valid  consideration  moving  from  Jemima 
to  Robinson?  I  do  not  perceive  that  the  case 
furnishes  us  with  any  reason  for  supposing 
that  the  conveyance  of  these  1,000  acres  was 
made  by  Robinson  from  any  other  motive  than 
that  of  interest — certainly  none  for  excluding 
the  supposition  of  such  a  motive.  It  is  not 
like  the  cases  of  advancement  by  a  parent  or 
relative  ;  and  when  we  consider  the  state  of  the 
country  at  the  time  of  the  conveyance,  we  can 
very  readily  imagine  that  a  man  who  held  a 
township  of  wild  land,  and  wished  to  promote 
its  settlement,  might,  from  mere  motives  of 
pecuniary  interest,  find  it  an  object  to  dispose 
of  a  quantity  to  a  person  who  would  commence 
the  settlement,  and  who  would  be  likely  to 
induce  others  to  purchase  and  settle.  And  on 
the  other  hand,  the  commencement  of  such  a 
settlement,  at  that  period,  must  necessarily 
have  involved  pecuniary  sacrifices  and  person- 
al privations,  nearly  if  not  fully  equivalent  to 
the  then  value  of  the  land.  Such  a  consid- 
eration of  benefit  to  one  party,  or  injury  to 
the  other,  would  be  sufficient  to  uphold  an 
ordinary  contract,  and  I  cannot  see  why  it  may 
not  be  sufficient  as  the  basis  of  a  resulting  trust. 
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The  next  inquiry  is,  as  to  the  evidence  of 
payments  actually  made  to  Robinson  for  this 
land,  aside  from  the  memorandum  book  and 
letters  of  Sarah  Richards,  which  I  lay  out  of 
*view  upon  this  question  of  a  result-  [*682 
ing  trust,  for  the  reasons  before  mentioned.  It 
is  claimed  by  the  respondents  that  they  were 
all  made  by  Jemima,  and  that,  of  consequence, 
a  trust  results  in  her  favor  for  the  whole 
premises  conveyed  by  Robinson.  Richard 
Smith  testifies,  upon  his  first  examination,  that 
sometime  in  the  year  1793  he  received  of  The 
Friend  two  yoke  of  cattle,  of  the  value  of  $1CK> 
or  more,  which  were  delivered  in  Canandaigua 
for  the  benefit  of  Robinson,  and  for  which  Rob- 
inson gave  his  receipt,  to  be  applied  towards 
land  conveyed,  or  to  be  conveyed  for  the  use 
of  The  Friend.  Upon  his  second  examination, 
after  the  discovery  of  the  memorandum  book 
of  Sarah  Richards,  containing  an  entry  of  cat- 
tle paid  to  Robinson  in  1792,  he  states  that 
sometime  in  1792,  he  sold  to  Sarah  Richards, 
as  agent  for  The  Friend,  two  yoke  of  oxen  for 
about  $200,  which  he  delivered  to  Robinson 
at  Canandaigua,  in  payment  for  lands  pur- 
chased by  her  of  him,  as  agent  for  The  Friend. 
He  also  states,  that  in  the  same  year,  he  wa& 
present  when  Jemima  delivered  to  Sarah  Rich- 
ards $100  in  silver  to  pay  to  Robinson,  and 
that  Sarah  went  with  him  to  Robinson's  house 
to  pay  it  over,  but  that  he  did  not  go  in.  On 
his  first  examination,  he  stated  that  he  never 
saw  Sarah  Richards  receive  money  from  The 
Friend,  or  otherwise,  which  was  applied  in 
payment  for  land. 

Jonathan  Davis  testifies  that  he  saw  Sarah 
Richards  turn  out  a  yoke  of  bulls,  as  the  prop- 
erty of  The  Friend,  to  Robinson,  in  part  pay 
for  land  purchased  of  him.  He  does  not  men- 
tion at  what  time  this  took  place. 

Jedediah  Holmes  testifies  that  he  saw  Je- 
mima herself  deliver  to  Robinson  and  Hatha- 
way four  or  six  oxen  and  some  cows,  being 
her  property,  and  in  part  payment  for  land 
purchased  of  them  ;  but  at  what  time  he  does 
not  state. 

Mary  Bean  testifies  that  she  has  seen  The 
Friend  deliver  money  to  Sarah  Richards  and 
Rachel  Malin  to  carry  to  Robinson,  in  payment 
for  land,  and  that  they  went  away  for  that 
purpose,  with  a  man  whom  she  does  not  re- 
member ;  that  she  has  seen  a  yoke  of  oxen,  and 
thinks  a  cow  or  two,  delivered  by  The  Friend 
to  some  of  her  hired  men,  to  be  taken  to  Rob- 
inson for  the  same  purpose.  No  date  is  given 
to  these  facts.  *The  witness  also  says  [*683 
she  has  frequently  heard  Sarah  Richards  say 
that  the  lands  purchased  of  Robinson  were 
paid  for  with  The  Friend's  property.  She 
further  states  that  Robinson  had  in  his  posses- 
sion a  mare  which  was  raised  by  The  Friend, 
and  which,  she  understood,  he  received  in  pay- 
ment for  land. 

Parmele  Barnes  testifies  that  Sarah  Richards 
purchased  of  one  Brown  a  yoke  of  oxen,  which 
she  turned  out  to  Robinson  in  part  payment  for 
lands  in  the  7th  township. 

These  are  all  the  witnesses  that  undertake  to 
identify  particular  payments  to  Robinson  ;  and 
they  were  all,  at  the  time  of  their  examination, 
the  followers  of  Jemima,  with  the  exception 
of  Barnes,  who  had  withdrawn  himself,  but 
who  states  that  he  was  not  unfriendly  to  the 
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Society.  Aside  from  any  distrust  of  the  wit- 
nesses arising  from  this  circumstance,  which 
might  perhaps  be  thought  uncharitable,  it  ap- 
pears to  me  there  is  a  looseness  as  to  dates  and 
circumstances,  calculated  materially  to  impair 
the  force  of  their  testimony. 

Smith  testifies,  in  his  first  examination,  to  a 
delivery  of  two  yoke  of  oxen,  of  the  value  of 
$100,  in  1793  ;  and,  in  his  second  examination, 
to  a  delivery  of  two  yoke  in  1792,  of  the  value 
of  $200,  without  informing  whether  he  speaks 
of  the  same  transaction  at  those  different  times, 
or  not ;  and  his  testimony,  in  relation  to  the 
$100  in  money,  is  little  less  than  a  flat  contra- 
diction. 

With  regard  to  the  $100  in  money,  which 
was  the  consideration  expressed  in  the  deed, 
we  have  no  evidence,  unless  it  is  to  be  pre- 
sumed that  he  speaks  of  that  money,  and  that 
that  is  the  same  of  which  Mary  Bean  speaks  ; 
but  she  does  not  pretend  to  state  the  amount. 

Again;  we  have  no  means  of  knowing  wheth- 
er or  not  the  oxen  spoken  of  by  Holmes, 
Barnes  and  Mary  Bean,  are  the  same  as  those 
mentioned  by  Smith  and  by  each  other,  or  are 
all  separate  and  distinct  transactions.  Of  the 
$67  indorsed  on  the  agreement  by  Robinson, 
we  have  no  evidence  whatever  to  show  whose 
money  or  property  it  was,  except  the  general 
declaration  of  Sarah  Richards  to  Mary  Bean, 
that  the  lands  purchased  of  Robinson  were 
paid  for  with  the  property  of  The  Friend. 
G84*J  *In  addition  to  the  evidence  of  pay- 
ment above  mentioned,  there  is  a  mass  of  tes- 
timony, consisting  of  the  declarations  of  Sarah 
Richards,  that  she  held  these  lands  in  trust  for 
Jemima. 

Inasmuch  as  the  statute  prohibits  the  en- 
forcement of  a  trust,  unless  it  is  evidenced  by 
writing,  or  results  by  operation  of  law,  it  would 
seem  to  be  going  a  great  length  to  admit  the 
parol  declarations  of  a  party  to  establish  a  fact 
from  which  a  trust  results  ;  as,  for  instance, 
the  payment  of  the  purchase  money  by  a  per- 
son not  a  party  to  the  deed ;  and  Chancellor 
Kent,  in  one  case,  remarked,  that  if  the  point 
were  res  Integra,  he  should  be  inclined  to  agree 
with  Sir  Thomas  Clerck,  in  Lewe  v.  Dighton, 
that  such  evidence  is  too  dangerous  in  its  con- 
sequence ;  but  the  objection  comes  too  late,  as 
the  rule  appears  to  be  well  established.  But 
to  admit  the  parol  declarations  of  the  grantee, 
that  he  holds  the  lands  in  trust  for  another,  as 
evidence  of  the  fact  that  such  person  paid  the 
purchase  money,  and  thereby  to  establish  a 
resulting  trust,  it  appears  to  me,  is  a  total  re- 
peal of  the  statute.  Every  parol  declaration 
of  trust,  which  is  declared  invalid  by  statute, 
is,  by  this  means,  rendered  valid  as  evidence 
of  a  resulting  trust,  which  is  saved  by  the 
statute. 

However  strong,  therefore,  might  be  the  dec- 
larations of  Sarah  Richards  upon  this  point, 
or  however  satisfactorily  proved,  I  should  be 
unwilling  to  regard  them  as  evidence  of  the 
fact  that  the  purchase  money  was  paid  by  Je- 
mima Wilkinson.  I  have  found  no  case  where 
the  bare  parol  declaration  of  trust  by  a  party 
has  been  relied  upon  as  evidence  of  a  resulting 
trust,  although  in  many,  the  declarations  of 
the  party  have  been  admitted,  even  after  his 
death,  as  to  the  fact  of  who  paid  the  purchase 
money. 
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It  may  be  useful,  however,  to  examine  this 
evidence  hastily,  and  if  I  mistake  not,  it  will 
be  found  not  entirely  uniform  and  convincing. 

Richard  Smith,  Jonathan  Davis,  Jedediah 
Holmes,  Mary  Bean,  Moses  Atwater,  Amos 
Garnsey  and  Ruth  Spencer,  all  testify  to  the 
declarations  of  Sarah  Richards,  that  she  held 
the  lands  in  trust  for  The  Friend — most  of 
them  say  they  heard  her  make  those  declara- 
tions frequently.  Atwater  testifies  that  he 
*wrote  the  will  of  Sarah  Richards,  and  [*6O5 
that  upon  that  occasion  she  declared  that  the 
property  which  she  held  then  was  held  in  trust 
for  The  Friend  ;  that  she  owned  no  land  in  her 
own  right,  but  some  land  in  Watertown ;  that 
she  wished  to  give  that  to  her  daughter  ;  and 
that  it  was  necessary  to  make  her  will,  to  put 
The  Friend's  land  into  the  hands  of  Rachel 
Malin  for  the  use  of  The  Friend.  It  appears, 
however,  by  the  will,  as  written  by  this  wit- 
ness, in  pursuance  of  these  instructions,  to 
have  been  the  evident  intention  of  the  testatrix 
to  give  only  1,000  acres  of  the  land  to  Rachel 
Malin.  The  only  comment  which,  in  my  judg- 
ment, this  testimony  of  Atwater  requires,  is, 
that  it  was  given  at  a  time  when  the  construc- 
tion of  the  will  contended  for,  was,  that  it  first 
gave  Rachel  Malin  all  the  lands  deeded  by  Rob- 
inson except  1,000  acres,  and  in  the  next  clause 
gave  her  that  1,060  acres  also. 

On  the  other  hand,  Gilbert  Hathaway,  George 
Brown,  Thomas  Hathaway  and  Isaac  Kinney 
testify  that  Sarah  called  the  land  her's,  and 
spoke  of  it  as  her  own.  Gilbert  Hathaway, 
Isaac  Kinney  and  Parmele  Barnes  say  they 
have  heard  her  say  she  intended  to  have  her 
farm  on  a  certain  part  of  the  tract. 

Gilbert  Hathaway,  Thomas  Hathaway  and 
Isaac  Kinney  testify  that  they  have  heard  Je- 
mima speak  of  the  lands  in  question  as  Sarah's 
land.  Barnes  thinks  he  has  heard  her  admit 
to  Sarah  that  she  owned  a  part  of  the  lands, 
but  what  part  he  cannot  specify. 

Elnathan  Botsford  testifies  that  in  1799, when 
his  sons  were  about  purchasing  400  acres  of 
the  north  part  of  the  tract  of  Enoch  Malin,  he 
called  upon  Jemima  for  the  purpose  of  asking 
whether  she  had  any  objections  to  the  pur- 
chase, and  was  answered  by  her  that  she  had 
not.  Parmele  Barnes  and  Gilbert  Hathaway 
testify  to  her  acknowledgments  to  that  effect. 

This  is  about  the  substance  of  the  testimony 
gathered  from  the  declarations  of  the  parties; 
and,  as  I  view  it,  considering  the  situation  of 
the  parties,  and  admitting  it  all  to  be  entitled 
to  credit,  it  amounts  to  but  little  upon  the  ques- 
tion of  trust  or  no  trust. 

*Jemima  was  the  founder  and  head  [*686 
of  a  religious  society  of  which  Sarah  was  a 
member;  they  lived  together  in  the  same  fami- 
ly, on  terms  of  perfect  intimacy;  both  gave  di- 
rections as  to  the  improvement  of  the  land, and 
participated  in  its  products,  devoting  them- 
selves, professedly,  at  least  in  a  great  degree, 
to  other  concerns  than  temporal  ones;  and 
under  these  circumstances,  I  apprehend,  it 
would  not  be  strange  that  Sarah  should  have 
declared  that  she  held  the  whole  property  in 
trust,  when,  in  fact,  as  I  think  is  proved,  she 
did  hold  1,000  acres  which  were  intended  for 
the  benefit  of  Jemima,  and  might  have  meant 
no  more,  as  respects  the  residue,  than  that  it 
should  be  devoted  to  the  interest  of  the  religion 
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of  Jemima  and  her  Society.  So,  too,  that 
Jemima  should  have  called  the  land  Sarah's 
land  is  not  remarkably  strange,  since  the  legal 
title  was  in  her,  although  the  trust  might  have 
been  ever  so  notorious. 

Again  ;  that  the  land  should  have  been  gen- 
erally considered  Jemima's,  I  think  is  perfect- 
ly natural,  since  she  was  the  known  head  of 
this  most  extraordinary  Society  ;  and  that  the 
land  should  have  been  improved  in  the  manner 
it  was,  I  think  entirely  consistent  with  the  rel- 
ative situation  of  Jemima  and  her  most  devoted 
friend,  particularly  in  the  situation  in  which  it 
then  was — an  entire  forest.  It  is  worthy  of  re- 
mark, that  all  the  buildings  erected  for  the  use 
of  Jemima  and  her  Society  are  situated  on  the 
1,000  acres. 

Such  testimony  as  these  loose  declarations - 
to  my  mind,  proves  one  thing  more  clearly  than 
the  trust  which  it  is  designed  to  establish — I 
mean  the  danger  of  admitting  it. 

Sarah  Richards,  by  her  last  will  and  testa- 
ment, executed  while  on  terms  of  friendship 
and  intimacy,  at  least  with  Jemima,  if  not 
under  her  influence,  at  a  time  when  she  was 
leaving  her  only  daughter  to  her  care  and  pro- 
tection, and  was  about  to  test  the  reality  of  her 
religion,  has  solemnly  declared,  in  that  instru- 
ment, that  all  the  lands  conveyed  to  her  by 
Benedict  Robinson  were  hers,  except  1,000 
acres;  and  she  disposes  of  them  to  her  daugh- 
ter. I  esteem  this  declaration  of  far  greater 
weight  than  all  the  parol  declarations  that  have 
been  given  in  evidence  upon  the  point;  for, 
under  the  circumstances  attending  the  execu- 
687*]  tion  of  this  will,  I  should  *sooner  sus- 
pect her  of  doing  more  than  equity,  than  of 
withholding  it  from  Jemima. 

In  support  of  the  argument,  that  these  lands 
were  purchased  with  the  money  of  Jemima,  it  is 
alleged  that  Sarah  Richards  came  into  the  coun- 
try poor,  and  had  not  the  means  of  making 
payment  from  her  own  funds.  Many  witnesses 
have  been  examined  to  this  point,  who  state, 
generally,  that  she  possessed  but  little  prop- 
erty, while  others  state  that  she  had  consider- 
able. Again;  some  of  the  witnesses  say  Je- 
mima brought  but  little  property  into  the  coun- 
try, and  others  described  her  as  bringing  consid- 
erable stock, &c.  The  whole  testimony  upon  the 
point,  I  think,  leads  to  no  satisfactory  result. 
It  does  not  appear  that  much  property  was 
brought  by  either  of  them,  and  the  witnesses 
do  not  seem  to  possess  much  accurate  knowl- 
edge as  to  whom  it  belonged. 

Upon  this  point,  therefore,  as  to  all  the  lands 
conveyed  by  Robinson  over  and  above  the  1,000 
acres,  after  looking  through  the  testimony  as 
carefully  as  I  have  been  able  to  do,  I  am  com- 
pelled to  say  that  I  am  not  satisfied  that  the 
Eurchase  moneys  paid  to  Robinson  for  these 
inds  were  the  moneys  of  Jemima  Wilkinson, 
or  that  any  particular  definite  portion  of  such 
moneys  were  hers  and,  consequently,  that  her 
representatives  or  devisees  are  not  entitled  to 
the  same,  in  virtue  of  any  resulting  trust  aris- 
ing from  such  payment. 

If,  however,  such  a  trust  had  been  ever  so 
satisfactorily  established,  there  is  a  fact  stated 
in  the  testimony  of  Elnathan  Botsford,  which, 
if  entitled  to  credit,  ought  to  rebut  any  equity 
arising  from  such  trust — it  is  the  declaration 
of  Jemima,  before  mentioned,  made  to  him 
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when  he  went  to  her  before  his  sons  purchased, 
at  their  request,  to  ascertain  whether  she 
claimed  any  interest  in  the  north  part  of  this 
tract,  apprised  her  of  their  intention  to  pur- 
chase, and  was  informed  by  her,  for  answer, 
that  she  had  no  claim  to  those  400  acres,  and 
no  objections  to  their  making  the  purchase. 
Parmele  Barnes  testifies  that  he  was  present 
and  heard  this  conversation,  and  Gilbert  Hath- 
away testifies  to  a  similar  conversation  at  an- 
other time.  These  are  the  lands  upon  which  I 
understand  the  Botsf  ords  are  now  settled.  The 
answer  states  them  to  have  been  conveyed  to 
the  Botsf  ords  in  Aug.,  1799 — and  probably  that 
*fact  was  proved.  I  do  not,  however,  [*688 
discover  the  proof  in  the  case;  but  Smith  says 
he  went  into  possession  about  that  time.  If 
the  testimony  of  Botsford,  the  father,  there- 
fore, is  to  be  believed,  and  the  deed  was  taken 
by  his  sons  upon  the  faith  of  that  declaration  of 
Jemima,  it  appears  to  me  a  clear  case,  where 
equity  required  of  the  cestui  que  trust  to  assert 
her  claim  when  called  upon,  and  forbids  the 
assertion  of  it  afterwards.  2  Johns.,  573;  1 
Johns.  Ch.,  354;  5  Johns.  Ch.,  184. 

The  purchases  by  Stone  and  Ingraham  were 
subsequently  made,  and  the  probability  is  they 
had  notice  of  the  claim  of  Jemima  at  the  time 
of  their  purchases. 

The  third  question  as  to  the  lands  conveyed 
by  Robinion  is,  whether  the  respondents  can 
claim  under  the  will  of  Sarah  Richards,  and  to 
what  extent. 

It  was  contended,  when  the  question  arose 
upon  this  will  in  the  Supreme  Court,  that  the 
whole  premises  conveyed  by  Robinson  were 
intended,  as  the  will  now  reads,  to  be  devised 
to  Rachel  Malin.  That  construction  was  re- 
jected as  inadmissible,  and  its  true  construc- 
tion decided  to  be  the  same  now  as  if  the  word 
"also"  were  inserted  in  the  place  where  it  is  said 
to  have  originally  been.  The  same  view  of  the 
question  was  taken  by  the  Court  of  Chancery; 
and  it  appears  to  me,  any  other  construction 
would  involve  too  great  an  absurdity  to  be  at 
all  admissible.  As  I  read  it,  whether  with  or 
without  the  word  "also,"  it  was  the  evident 
intention  of  the  testator  to  devise  1,000  acres 
of  the  land  conveyed  by  Robinson  to  Rachel 
Malin,  and  the  residue  to  her  daughter  Eliza. 

That  the  will  has  been  altered  in  the  manner 
alleged,  I  think  is  pretty  clearly  proved  ;  but 
by  whom,  is  a  question  of  more  difficulty,  upon 
which  we  have  no  positive  proof. 

I  do  not  understand  it  to  be  contended  that 
such  an  alteration  of  the  language  of  the  in- 
strument as  does  not  alter  the  construction  in- 
validates it,  unless  done  by  a  person  claiming 
under  it ;  and  if  it  be  conceded  that  this  will 
would  be  avoided  if  the  alteration  has  been 
made  by  a  party  setting  it  up,  I  do  not  think 
the  testimonv  before  us  is  sufficiently  satisfac- 
tory to  justify  such  an  adjudication. 

The  question,  then,  is,  what  is  the  legal 
operation  of  this  will  ?  The  estate  is  devised  to 
Rachel  Malin  without  words  *of  in-  [*689 
heritance.  She  must,  therefore,  take  an  estate 
for  life;  and  it  is  contended,  that  as  the  devisor 
was  but  a  trustee,  the  whole  interest  or  estate 
passes  without  such  words. 

The  case  of  Foster  v.  Hale,  3  Ves.,  Jr.,  696, 
establishes  the  doctrine,  that  since  the  Statute 
of  Frauds,  it  is  not  necessary  that  a  trust  should 
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be  created  by  writing,  but  it  is  sufficient  if 
manifested  by  writing,  and  that  such  written 
manifestation,  although  executed  subsequent 
to  the  creation  of  the  trust,  renders  it  valid. 
Before  the  statute,  the  trust  might  be  created 
and  proved  by  parol,  and  the  construction 
which  seems  to  have  been  given  to  the  statute 
is,  that  it  is  applicable  only  to  the  species  of 
proof  requisite  to  establish  a  trust,  and  that  al- 
though the  trust  may  be  created  by  parol,  as  be- 
fore the  statute,  yet  that  it  cannot  be  enforced 
without  written  evidence.  As  applied  to  this 
case,  it  is,  that  Sarah  Richards  held  the  1,000 
acres  of  land  in  trustjfor  Jemima,  but  that,  for 
want  of  competent  evidence,  the  trust  was  not 
such  as  could  be  enforced. 

The  operation  of  the  statute  appears  to  be 
very  similar  to  that  of  the  Statute  of  Limita- 
tions upon  a  debt,  which,  without  destroying 
it,  destroys  the  remedy  to  enforce  it. 

Regarding  Sarah  Richards,  then,  as  the 
trustee  of  Jemima  Wilkinson,  in  virtue  of  the 
gift  of  the  1,000  acres  by  Benedict  Robinson 
for  her  benefit,  though  not  legally  bound  to 
execute  the  trust,  it  appears  to  me  some  very 
nice  questions  may  arise  as  to  the  effect  of  her 
devise.  Can  a  trustee  carve  out  the  estate  by 
the  creation  of  terms,  life  estates,  and  remain- 
ders, in  his  trusteeship,  in  the  same  manner  as 
the  absolute  owner  of  the  fee  ?  If  not,  and  he 
attempts  to  carve,  what  is  the  effect  of  his  de- 
vising a  less  estate  than  he  possesses  ?  Does 
his  whole  estate  pass,  or  is  the  whole  grant 
void  ?  As  he  might  have  rendered  the  trust 
valid  by  acknowledging  it  in  writing,  can  his 
devisee  do  the  same  ?  Is  the  will  in  this  case 
tantamount  to  a  declaration  of  trust  by  Sarah 
Richards? 

The  general  language  of  the  books  is,  that 
the  estate  of  a  trustee  passes  by  devise  or  de- 
scent, subject  to  the  trust,  and  I  have  found 
no  case  where  the  courts  have  declared  the  ef- 
fect of  an  attempt  to  carve  out  of  such  an  es- 
tate by  devise. 

69O*]  *From  the  examination  which  I  have 
been  able  to  give  the  subject,  I  should  be  un- 
willing to  say  that  Rachel  Malin  could  take  a 
fee  under  this  will ;  but  that,  notwithstanding 
the  proof  in  relation  to  its  alteration,  she  might 
take  an  estate  for  life  in  the  1,000  acres. 

If,  however,  I  am  correct,  that  as  to  these 
1,000  acres,  a  trust  resulted  in  favor  of  Jemima 
Wilkinson  on  the  ground  of  a  consideration 
moving  from  her  to  Robinson,  the  operation  of 
Sarah  Richards'  will  upon  this  tract  becomes 
immaterial,  as  Rachel  Malin  is  the  devisee  of 
Jemima  and,  as  such,  entitled  to  the  benefit  of 
the  resulting  trust. 

The  result  of  these  views  of  the  case  as  to 
the  lands  conveyed  by  Benedict  Robinson,  is, 
that  the  documentary  evidence  adduced  is  not 
sufficient  and  satisfactory  to  establish  a  de- 
clared trust  in  favor  of  Jemima  Wilkinson  and 
her  representatives  ;  that  the  testimony  in  the 
cause  is  not  sufficient  and  satisfactory  to  prove 
that  Jemima  Wilkinson  paid  the  consideration 
for  such  lands.or  any  definite  proportion  of  it, to 
Robinson,  either  in  money  or  other  property, 
and  that,  therefore,  no  trust  resulted  in  her 
favor  on  that  ground  ;  but  that  in  regard  to 
1,000  acres  of  the  south  part  of  the  tract,  a  con- 
sideration did  move  from  her,  equivalent  to 
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the  payment  of  a  pecuniary  consideration,  and 
as  to  that  part,  that  a  trust  did  result,  of  which 
Rachel  Malin  and  Margaret  Malin,  as  her  dev- 
isees, are  entitled  to  avail  themselves,  except 
as  against  the  Botsfords  (in  case  the  1,000  acres 
should  cover  any  part  of  their  purchase),  and 
that  Rachel  Malm  would  also  be  entitled, under 
the  will  of  Sarah  Richards,  to  a  life  estate  at 
least  in  the  1,000  acres,  in  case  the  devisor  had 
been  the  absolute  owner. 

We  come  next  to  the  tract  situated  south  of 
and  adjoining  the  tract  conveyed  by  Robinson, 
consisting  of  the  south  half  of  lots  22  and  27, 
and  the  north  half  of  21  and  28,  except  a  por- 
tion lying  east  of  the  creek.  These  premises  are 
stated  in  the  bill  to  have  been  conveyed  by 
Thomas  Hathaway  to  Sarah  Richards,  May  2, 
1793,  and  are  described  as  extending  south  to 
the  lands  of  Daniel  Brown.  The  deed  is  not 
set  out  in  the  case,  but  the  answer  of  the  de- 
fendant Williams  admits  that  he  has  seen  the 
record  of  such  a  deed. 

*The  appellants  insist  upon  the  can-  [*69 1 
celed  deed  of  Hathaway  to  Robinson  of  Aug. 
5,  1791,  before  remarked  upon,  as  a  subsisting 
and  valid  conveyance.  This  deed  described 
the  premises  conveyed  as  extending  south  to 
the  lands  of  Daniel  Brown,  Jr.  If  the  south 
boundary  mentioned  in  each  of  these  convey- 
ances is  the  same,  then  Hathaway  conveyed 
nothing  to  Sarah  Richards,  having  before  re- 
leased to  Robinson,  and  the  legal  title  passed 
to  Rachel  Malin  by  the  subsequent  deed  of 
Carter.  How  this  fact  is  precisely,  the  case 
does  not  enable  us  to  determine,  and  as  the 
point  was  not  made  upon  the  argument,  I  pro- 
ceed to  the  other  grounds  upon  which  the  re- 
spondents claim  these  premises,  which  are : 
1.  On  the  ground  of  a  resulting  trust.  2.  As 
devisees  of  Sarah  Richards.  3.  The  undivided 
half  under  the  deed  from  Carter. 

The  first  point  must  stand  upon  the  same 
footing  as  the  same  point  does  in  relation  to 
the  lands  conveyed  by  Robinson,  except  that 
the  evidence  of  actual  payments  is  almost  ex- 
clusively confined  to  Robinson.  Only  one  of 
the  witnesses,  I  think,  speaks  of  a  payment  of 
cattle  to  Robinson  and  Hathaway,  and  no  one 
of  any  payment  made  to  Hathaway  alone. 
The  devise  of  Sarah  Richards  is  to  Rachel 
Malin,  of  specific  lands,  without  words  of  per- 
petuity, or  other  language  importing  an  inten- 
tion to  devise  a  fee,  and  a  life  estate,  therefore, 
passes  under  it. 

With  regard  to  the  claim  under  Carter's  deed 
of  the  undivided  half,  on  the  ground  that  no 
partition  was  made  between  Hathaway  and 
Robinson,  as  before  remarked,  in  my  judg- 
ment, sufficient  appears  to  authorize  us  to  re- 
gard the  different  conveyances  by  each  of  them 
as  partitions  pro  tanto.  There  being  no  trust 
established,  then,  the  respondents,  Rachel  Ma- 
lin, is  entitled  only  to  a  life  estate  in  these 
premises. 

Lot  No.  47  is  stated  in  the  bill  to  have  been 
conveyed  by  Thomas  Hathaway  to  Sarah  Rich- 
ards, June  1,  1793,  and  the  conveyance  is  ad- 
mitted by  the  answer.  The  memorandum  of 
the  exhibit  attached  to  the  respondent's  case, 
states  the  conveyance  to  be  to  Robinson,  prob- 
ably by  mistake  in  drawing  or  printing  the 
case.  This  lot  is  not  devised  by  Sarah  Rich- 
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ards,  and  the  claim  of  the  respondents  must 
<tJ>2*]  rest  *upon  the  ground  of  a  resulting 
trust,  or  to  a  moiety  under  the  deed  from  Car- 
ter. As  both  these  points  have  been  examined 
before,  it  is  unnecessary  to  do  more  than  to 
mention  them  in  this  place. 

Lots  Nps.  45  and  46,  present  entirely  differ- 
ent questions.  According  to  the  testimony  of 
Robinson,  these  lots  were  purchased  of  him  by 
Asa  Richards,  who  paid  the  consideration,  but 
took  no  deed.  Asa  Richards  died,  having  de- 
vised all  his  real  and  personal  estate  to  Sarah 
Richards  in  fee.  By  one  clause  in  the  will  of 
Sarah  Richards, '  'all  the  lands  that  have  or  may 
arise  from  Asa  Richards'  estate,"  are  devised 
to  Rachel  Malin.  Rachel  Malin  afterwards 
took  a  deed  from  Carter  in  fulfillment  of  the 
contract  made  by  Asa  Richards  with  Robin- 
son, which  acknowledges  the  payment  of  the 
consideration  for  it  by  Asa  Richards  to  Rob- 
inson. 

The  respondents  allege  that  the  receipt  which 
Robinson  gave  to  Asa  Richards  for  these  lands 
was  sold  and  delivered  by  him  in  his  lifetime, 
for  valuable  consideration,  to  Jemima  Wilkin- 
son, and  that  the  equitable  estate,  therefore, 
vested  in  her,  and  did  not  pass  to  Sarah  Rich- 
ards under  the  general  devise  contained  in  the 
will  of  AsaRichards.  The  only  evidence.I  think, 
which  the  case  furnishes  of  this  fact,  is  an  en- 
try in  the  memorandum  book  of  Sarah  Rich- 
ards, so  often  before  mentioned.  It  is  dated 
June  26,  1792,  and  states  that  Asa  Richards 
died  the  28th  (not  mentioning  the  month). 
Then  follows  another  memorandum,  stating 
that  he  came  to  The  Friend's  house  sick,  near- 
ly two  years  before  his  death,  and  gave  The 
Friend  a  receipt  which  he  held  from  Robinson 
for  land,  &c.,  before  his  death,  "  to  make  re- 
mittance for  the  cure  of  all  his  sickness  and 
funeral  charges,  to  the  amount  of  fifty  pounds, 
lawful  money  of  the  State  of  Connecticut."  A 
circumstance  so  extraordinary  as  that  of  a 
man's  making  provision  for  the  payment  of 
his  funeral  charges,  by  disposing  of  almost  the 
whole  of  his  estate,  as  we  shall  see  it  was,  with- 
out any  writing  to  attest  the  transfer,  or  any 
receipt  for  the  debt  which  it  was  turned  out  to 
cancel,  and  by  a  man,  too,  who  thought  it 
necessary  to  make  a  will,  devising  both  real 
and  personal  estate,  when  he  had  no  real  es- 
tate except  his  equitable  title  to  these  lands,  in 
693*]  my  judgment,  requires  stronger  *proof 
than  any  that  is  afforded  by  the  memorandum 
book,  in  which  the  record  of  it  is  found.  But 
the  testimony  throws  a  still  stronger  shade  of 
suspicion  over  it.  Richard  Smith,  one  of  the 
respondents'  witnesses,  who  was  examined  be- 
fore this  book  was  discovered,  testifies  that  he 
administered  upon  the  estate  of  AsaRichards; 
that  he  found  no  real  estate  ;  that  the  debts 
and  expenses  of  his  last  illness  and  funeral, 
and  expenses  of  administration,  amounted  to 
about  $100 ;  and  he  found  property  barely 
sufficient  to  balance  that  amount.  I  think  no 
other  inference  can  be  drawn  from  this  testi- 
mony than  that  he  paid  the  expenses  of  the 
testator's  sickness  and  funeral  out  of  the  per- 
sonal estate  ;  and  that  it  appears  to  me  that  all 
pretense,  that  the  equitable  interest  in  this  land 
was  conveyed  to  Jemima  by  Asa  Richards,  in 
his  lifetime,  is  not  only  not  sufficiently  proved, 
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but  contradicted  by  her  own  witness  and,  to 
say  the  least,  a  willing  one. 

The  devise  by  Asa  Richards  is  of  all  his  es- 
tate, both  real  and  personal,  to  Sarah  Richards, 
after  payment  of  debts  and  funeral  charges, 
and  under  such  a  devise,  I  take  it  to  be  well  set- 
tled that  the  premises  in  question  would  pass. 
3  Salk.,  85;  10  Ves.,  613;  2  Vern.,  679;  3  Atk., 
254. 

The  only  remaining  question,  then,  respect- 
ing these  lots,  is  whether  they  passed  by  the  will 
of  Sarah  Richards  to  Rachel  Malin,  and  what 
estate  the  devisee  took.  The  testatrix  first  de- 
vises to  her  daughter  Eliza,  all  the  receipts 
that  she  held  [for  land,  or  the  avails  of  them, 
and  in  a  subsequent  clause,  devises  specifically 
to  Rachel  Malin,  "  all  the  lands  that  has  or  may 
arise  from  Asa  Richards'  estate."  It  appears 
to  me  to  have  been  the  manifest  intention  of 
the  testatrix  to  give  these  premises  to  Rachel 
Malin,  and  that  by  the  receipts  mentioned  in 
the  former  clause, were  meant  such  as  she  held 
in  her  own  name,  and  it  appears  she  must  have 
held  sufficient  to  cover  three  lots  at  least,  for 
that  quantity  was  afterwards  conveyed  by 
Carter  by  deed,  acknowledging  the  considera- 
tion to  have  been  paid  by  her.  But  at  any  rate, 
upon  the  familiar  principles  of  construction,  a 
specific  devise  to  one  person,  forms  an  excep- 
tion to  a  general  devise  to  another,  contained 
in  a  previous  clause  of  the  will.  2  Burr., 
920.  The  devise  of  these  lands  is  contained  in 
the  same  clause  of  *the  will  as  to  the  ]*694 
other  devises  to  Rachel  Malin,  and  she,  of 
course,  takes  a  life  estate. 

Lots  Nos.  50,  51  and  52  are  also  claimed  by 
Rachel  Malin  under  the  deed  to  her  from  Car- 
ter, which  acknowledges  the  consideration  to 
have  been  paid  by  Sarah  Richards  to  Robin- 
son. The  decree  appealed  from,  however,  is 
silent  as  to  these  lots,  and  it  fs,  therefore,  un- 
necessary to  examine  the  title  of  the  respond- 
ents. 

The  result  of  the  most  satisfactory  opinion 
which  I  have  been  able  to  form  upon  this  case, 
obscured  as  it  is  by  complicated  questions  of 
fact  and  difficult  questions  of  law,  is,  that 
Rachel  Malin  and  Margaret  Malin,  the  devisees 
of  Jemima  Wilkinson,  are  entitled  in  fee  to 
1,000  acres  off  the  south  part  of  the  tract  con- 
veyed by  Benedict  Robinson,  but  not  to  in- 
clude, however,  any  part  of  the  lands  conveyed 
to  the  Botsfords,  with  the  knowledge  and  as- 
sent of  Jemima  ;  that  Rachel  Malin  is  entitled 
to  a  life  estate,  under  the  will  of  Sarah  Rich- 
ards, in  lots  No.  45  and  46,  and  also  in  that 
part  of  21,  22,  27  and  28,  conveyed  by  Hatha- 
way to  Sarah  Richards,  on  the  2d  of  May,  1798; 
and  that  as  to  the  residue  of  the  lands  claimed 
in  the  respondents'  bill,  being  those  claimed  by 
the  Botsfords,  and  the  residue  of  the  tract  con- 
veyed by  Robinson,  and  also  lots  No.  47,  50, 
51  and  52,  the  respondents  have  established  no 
title. 

Senators  Benton,  Crary,  Day  an,  Ellsworth, 
Enos,  McMichael,  Schenck,  Smith,,  Throop,  Tysen, 
Warren  and  Wheeler,  also  concurred  in  the 
opinion  pronounced  by  Mr.  Justice  SUTHER- 
LAND, ;  and  Senators  Hager,  Lake,  McCarty, 
McMartin,  Todd,  Wilkeson  and  Woodward,  con- 
curred in  the  opinion  pronounced  by  Mr.  Sena- 
tor STEBBINS. 
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Whereupon,  it  was  ordered  and  adjudged, 
that  the  decrees  appealed  from,  ordering  a  per- 
petual injunction,  be  affirmed  in  all  things,  ex- 
cept so  far  as  they  relate  to  lots  Nos.  45,  46  and 
47,  and  400  acres  of  land  purchased  by  Bena- 
jah  Botsford  and  Elnathan  Botsford,  Jr.,  of 
Enoch  Malin  and  Eliza,  his  wife;  that  there  is 
not  sufficient  evidence  of  a  trust  in  favor  of 
Jemima  Wilkinson,  in  relation  to  lots  Nos.  45 
695*]  and  46,  *but  that  Sarah  Richards  took 
an  estate,  in  fee,  in  the  same, without  any  trust 
under  the  will  of* Asa  Richards,  and  that  the 
complainant,  Rachel  Malin,  is  entitled  to  an 
estate  for  life  in  the  said  lots,  under  the  will 
•of  Sarah  Richards,  and  holds  the  same  subject 
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to  the  trust  declared  and  appointed  by  the  will 
of  Jemima  Wilkinson;  that  there  is  no  evidence 
of  any  trust  in  relation  to  lot  No.  47;  and  that 
the  Botsfords  were  bonafide  purchasers  of  the 
400  acres,  without  notice  of  the  trust  in  favor 
of  Jemima  Wilkinson.  The  decrees  below, 
therefore,  were  reversed  as  to  lot  No.  47,  and 
the  400  acres,  and  modified  as  to  lots  45  and  46, 
without  costs  to  be  paid  by  either  party  to  the 
other. 

Cited  in— 18  N.  Y.,  463 :  58  N.  Y.,  321 ;  11  Barb.,  334; 
28  Barb.,  334 ;  45  How.  Pr.,  404 ;  1  Daly,  281 ;  46  Mo., 
426. 

[Remainder  of  the  cases  in  the  Court  of  Er- 
rors, in  the  next  volume.] 
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Cole  v.  ferry,  8  Cow. , 
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585 
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Newly  discovered  evidence ; 
Verdict  against  law  and  evidence. 

Whitbeck  v.  Whitbeck,  9  Cow.,     266 

OFFICERS,   JUDICIAL    AND    MINISTE- 
RIAL. 

See  REPLEVIN. 

Arrest  by  wrong  name  cannot  be  justified  ; 

Officer  not  protectected  by  process. 

Mead  v.  Haws,  7  Cow.,  332 

When  personally  liable. 

Calvin  v.  Luther,  9  Cow.,  61 

Fox  v.  Drake,  8  Cow.,  191 

PARENT  AND  CHILD. 


Emancipation  of  child. 

Burlingame  v.  Burlingame,  7 
Cow., 

PARTNERSHIP. 
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Admissions  by  former  partners,    after  dis- 
solution, inadmissible  to  bind  co-partners; 
Statute  of  Limitations ; 
Conflict  of  authority. 

Barker  v.  Stackpoole,  9  Cow.,      420 
Definitions  of; 
What  amounts  to ; 
Notes  cited. 

Cumpston  v.  McNair,  1  Wend.,        457 
Generally,  partners  cannot  bind  each  other 

by  deed ; 
Release,  an  exception. 

McBride  v.  Hagan,  1  Wend.,      326 
Power  of  one  partner  to  bind  firm,  as  surety, 
for  third  party. 

Schermerhorn    v.    Schermer- 
horn,  1  Wend.,  119 

PAYMENT. 

See   APPLICATION  OF  PAYMENT,  AND 
MORTGAGE. 

By  bank,  of  its  notes  on  demand  ; 
What  amounts  to. 

Hubbard  v.  Chenango  Bank, 
8  Cow.,  88 

PRINCIPAL  AND  AGENT. 

Personal    liability  of   agent  on  contracts 
made  by  him. 

Stone  v.  Wood,  7  Cow.,  453 

Consignees  and  agents  bound  to  obey  in- 
structions. 

La  Farge  v.  Kneeland,  7  Cow.,  757 

QUO  WARRANTO. 

An  information  lies  to  correct  the  unlawful 
usurpation  of  a  public  office. 

Peeple  v.  Ferguson,  8  Cow.,        102 

REAL  PROPERTY. 

See  ADVERSE  POSSESSION  AND  DEED. 

Deed  of  bargain  and  sale  ; 
Consideration  must  be  pecuniary. 

Jackson  v.  Pike,  9  Cow.,  69 
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Unrecorded  deed  ; 

Rights  of  parties  not  affected  by  failure  to 

record ; 

Subsequent  purchaser  without  notice ; 
Rights  of. 

Jackson  v.  Phillips,  9  Cow.,          94 
Jackson  v.  Post,  9  Cow.,  120 

Jackson  v.  Van  Volkenburgh, 

8  Cow.,  260 

Practical  location  of  boundaries. 

Jackson  v.    Van  Antwerp,  8 

Cow.,  273 

Covenant  of  warranty ; 
Breach  of  ; 
Eviction  ; 

Estoppel  of  grantor  from  setting  up  sub- 
sequently acquired  title. 

Jackson  v.  Winslow,  9  Cow.,          13 
Jackson  v.  Hoffman,  9  Cow.,       271 

RELEASE. 

See  COVENANT. 

REPLEVIN. 

Against  officer  for  goods  taken  in  execution. 
Judd  v.  Fox,  9  Cow.,  259 

SALES. 

Default  of  vendor  on  contract  for  future 
delivery  of  chattels  ; 

Measure  of  damages. 

Clark  v.  Pinney,  7  Cow.,  681 

Caveat  emptor; 

No  implied  warranty  as  to  quality  and  con- 
dition ; 

Fraudulent  representations ; 

Expressions  of  opinion,  etc. 

Welsh  n.  Carter,  1  Wend.,          185 

SEDUCTION. 
Who  may  maintain  action  for. 

Millar  v.  Thompson,  1  Wend.,    447 

SHERIFF. 

Liability  for  acts  of  deputy. 

Paddock  v.  Cameron,  8  Cow.,     212 

SLANDER  AND  LIBEL. 

Definitions. 

Rootv.  King,  7  Cow.,  613 

Charge  of  perjury ; 
Privileged  communications. 

Ring  v.  Wheelei;  7  Cow.,  725 

Justification ; 

Must  be  as  broad  as  the  charge  ; 
May  go  to  one  or  more  of  several  distinct 

charges ; 

Proof  of  truth,  sufficient ; 
Mitigation ; 
Notes  cited. 

Skinner  ads.  Powers,  1  Wend.,  451 
When  extrinsic  facts  are  necessary  to  make 
words  actionable,  they  must  be  averred 
and  proved ; 

Words  charging  perjury,  actionable  per  se. 
Bullock  v.  Koon,9Cow.,  30 
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STATUTE  OF  FRAUDS. 

Promise  to  pay  debt  of  another  5 

Consideration ; 

Past,  in  MI  Mir  irn  t  without  request. 

Chaffee  v.  Thomas,  7  Cow.,        368 
Promise  to  pay  the  debt  of  another  on  a 
new  and  original  consideration. 

Cleveland  v.  Farley,  9  Cow. ,        639 

STATUTE  OF  LIMITATIONS. 
See  PAKTNERSHIP. 

SUNDAY. 

See  COMPUTATION  OP  TIME. 

TAX  DEEDS. 

See  EVIDENCE. 
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USURY. 

Accommodation  paper  discounted  at  usur- 
ious rate,  is  usurious ; 
Notes  cited. 

Powell  v.  Waters,  8  Cow.,  669 

WAGER. 

On  event  of  election,  void. 

Rust's.  Oott,  9  Cow.,  169 

WILLS. 

See  EVIDENCE. 
WITNESSES. 

Parties  to  negotiable  paper  as  witnesses  to 
invalidate. 

Powettv.  Waters,  8  Cow.,  669 
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ABATEMENT  AND  REVIVAL. 

Death  of  lessor  does  not  abate  suit,  but  is  an  ex- 
cuse for  not  proceeding  to  trial. 

Austin  ads.  Jackson,  1  Wend.  27,  834 

In  action  for  a  tort,  where  plaintiff  dies  after  first 
day  of  term,  cause  may  be  tried  thereafter  during 
said  term,  and  verdict  rendered. 

Morris  v.  Corson,  1  Cow.  281,  125 

ACCORD  AND  SATISFACTION. 

Acceptance  of  a  less  sum  in  satisfaction  of  the 
whole  debt,  is  a  valid  discharge,  on  the  ground  of 
accord  and  satisfaction. 

Le  Paye  v.  McCrea,  1  Wend.  164,  874 

Condition  of  penal  bond  is  true  amount  due  upon 
it  as  well  after  as  before  day  of  payment ;  accord 
and  satisfaction  of  condition  is  therefore  valid  either 
before  or  after  day  of  payment. 

Strong  v.  Holmes,  7  Cow.  224,  1O5 

Accord  and  satisfaction  by  one  of  several  joint 
obligors  is  valid.  Idem.  105 

ACKNOWLEDGMENT  OF  DEEDS,  Ac. 

What  shall  be  satisfactory  evidence  that  the  per- 
son offering  himself  is  a  subscribing  witness,  is  left 
to  the  discretion  of  the  officer. 

Jackson  v.  Vlckory,  1  Wend.  406,  963 

Acknowledgment  by  an  assignor  of  a  mortgage 
before  a  commissioner,  is  proof  of  its  execution  and 
sufficient  to  entitle  it  to  be  read  in  evidence. 

Roberts  ads.  Jackson,  1  Wend.  487,  478 

Deed  may  be  proved  by  one  before  whom  grantor 
subsequently  acknowledged  it,  and  who  thereupon 
signed  as  witness,  though  there  be  an  original 
subscribing  witness. 

Jackson  v.  Phillips,  9  Cow.  94,  578 

Certificate  of  proof  indorsed  on  deed  need  not 
state  that  officer  knew  the  witness  or  that  witness 
knew  the  grantor.  Idem.  578 

Form  of  certificate  in  order  to  make  it  evidence, 
.see  Idem.  578 

ACTION. 

Parties  sustaining  damages  by  reason  of  refusal 
•of  trustees  to  perform  their  duty  have  redress  by 
action. 

People  v.  Corp.  of  Brooklyn,  1  Wend.  318,     93O 
Issuing  of  cap.  aci  resp.  is,  to  every  essential  pur- 
pose, the  commencement  of  the  suit. 

Hogan  v.  Cuylar,  8  Cow.  203,  36O 

Plaintiff  cannot  recover  upon  note  sued  on  before 

the  expiration  of  the  3  days  of  grace.    Idem.       36O 

Action  for  damages  caused  by  breaking  away  of 

mill  dam,  not  sustained  unless  negligence  of  owner 

be  shown. 

Livingston  v.  Adams,  8  Cow.  175,  35O 

Unlicensed  practitioner  cannot  recover  for  medi- 
cines furnished,  if  it  is  evident  he  includes  his  serv- 
ices as  a  physician. 

AUcott  v.  Barber,  1  Wend.  526,  1O04 

ADVERSE  POSSESSION. 

Tenant  per  autre  vie  holding  20  years  adversely 
after  death  of  cestui  que  vie,  bars  remainder-man  or 
reversioner. 

Clapp  v.  Bromagham,  9  Cow.  530,  727 
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Where  adverse  possession  is  urged  as  defense  to 
bill  for  partition,  cause  must  stand  over  for  trial  of 
title  at  law.  Idem.  727 

Adverse  possession  for  25  years  under  deed  grant- 
ing possession,  and  improvement  of  land,  with 
words  of  inheritance,  will  protect  grantee. 

Jackson  v.  Waltermire,  7  Cow.  353,  151 

Conveyance  of  premises  by  tenant,  cannot  operate 
as  basis  for  adverse  possession,  except  where  rela- 
tion arises  from  mere  operation  of  law. 

Jackson  v.  Harsen,  7  Cow.  323,  14O 

Grantor  remaining  in  possession  for  twenty-seven 
years  after  conveyance,  with  no  entry  or  act  of 
ownership  on  part  of  grantee,  held  not  adverse  pos- 
session. 

Jackson  v.  Burton,  1  Wend.  341,  938 

Clear,  unequivocal  disclaimer  of  title  by  grantee 
necessary  to  render  possession  adverse.  Idem.  938 

Every  possession  is  presumed  adverse  until  the 
contrary  is  shown.  How  rebutted,  see 

La  Frombois  v.  Jackson,  8  Cow.  589,  488 

As  against  tenants  in  common  claiming  parti- 
tion, adverse  possession  commences  to  run  from 
the  time  of  defendant's  entry,  though  under  con- 
tract to  purchase  from  tenant  in  common  in  posses- 
sion. 

Clapp  v.  Bromagham,  9  Cow.  530,  727 

Where  tenant  in  common  or  one  of  several  heirs 

holds  in  severalty,  claiming  to  be  sole  and  exclusive 

owner,  his  title  is  adverse  from  commencement. 

Idem.  727 

To  constitute  adverse  possession  by  several  suc- 
cessive persons,  continued  claim  of  privity  neces- 
sary. An  adverse  entry  by  one  and  subsequent 
holding  by  consent  of  first  possessor  under  a  com- 
promise, is  not  sufficient. 

Jackson  v.  Leonard,  9  Cow.  653,  768 

It  need  not  commence  under  effectual  deed;  entry 
under  color  of  title  is  sufficient,  however  groundless 
the  supposed  title  be. 

La  Frombois  v.  Jackson,  8  Com.  589,  488 

The  fact  of  possession  and  its  character  is  the  test- 
No  deed  need  be  produced.  Idem.  488 

Claim  and  possession  under  executory  contract  to 

convey  the  consideration  being  paid,  is  sufficient. 

Idem.  488 

Adverse  possession  of  public  lands  for  40  years  is 
necessary  to  bar  people's  right,  or  operation  of  pat- 
ent. Idem.  488 

Possession  to  be  adverse  need  not  be  under  claim 
of  valid  deed. 

Clapp  v.  Bromagham,  9  Cow.  530,  727 

AFFIDAVIT. 

Where  statute  requiring  affidavit  to  be  made  does 
not  state  before  whom,  it  may  be  taken  by  any  of- 
ficer having  power  to  administer  oaths. 

Wood  v.  Jeff.  Co.  Bk.,  9  Cow.  194,  611 

AGENT. 

SEE  PRINCIPAL  AND  AGENT. 

ALTERATION  OF  WRITTEN  INSTRU- 
MENT. 

An  immaterial  alteration  of  will  by  a  stranger, 
will  not  destroy  it. 

Malin  v.  Malin,  1  Wend.  625,  1O39 
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Alteration  of  deed,  if  made  by  one  claiming  bene- 
fit under  it,  avoids  it  as  to  remedy  by  action  nnder 
it.  The  estate  is  also  gone,  if  it  cannot  exist  with- 
out the  deed.  Contra,  when  one  of  two  originals  is 
destroyed. 

Lewis  v.  Payn,  8  Cow.  71,  314 

Where  deed  operates  by  way  of  transmutation, 
alteration  will  only  avoid  covenants  therein-  Idem. 

Alteration  of  deed  does  not  avoid  title  to  land  not 
lying  in  grant. 

Jackson  v.  Jacoby,  9  Cow.  125,  59O 

AMENDMENT. 

To  declartion  may  be  made  within  twenty  days 
after  plea,  and  defendant  bound  to  plead  anew. 

Hitchcock  ads.  Post,  1  Wend.  16,  82O 

Omission  to  assign  breaches  to  one  of  several 
counts  in  assumpsit  aided  by  verdict,  and  may  be 
amended. 

Wood  v.  Jeff.  Co,  Bk.,  9  Cow.  194.  611 

Verdict  amended  where  only  on  one  of  three 
issues. 

La  Frombois  v.  Jackson,  8  Cow.  623,  5OO 

Amendment  of  a  narr.  will  be  allowed  in  slander 
after  issue  joined  especially,  when  otherwise  action 
would  be  lost. 

Tobias  v.  Harland,  I  Wend.  93,  848 

Declaration  may  be  amended,  on  terms  to,  con- 
form to  proof,  after  verdict. 

Hutt  v.  Turner,  1  Wend.  72,  84O 

Amendment  not  granted  where  from  facts  found 
on  trial  of  general  issue,  it  is  apparent  it  would  be 
useless. 

Oriswold  v.  Sedgwick,  1  Wend.  126,  86O 

In  action  on  parol  contract  to  pay  for  services  in 
land,  count  must  beupon  special  contract :  bu  t 
where  verdict  recovered  upon  general  count,plaint- 
ifl  allowed  to  amend  on  new  trial. 

BurUngame  v.  BurUngame,  1  Cow.  92,  62 

Plaintiff  may  amend  declaration  of  course  before 
defendant  has  answered  it,  and  so  as  to  change 
venire. 

Wakeman  v.  Sprague,  7  Cow.  164,  86 

Second  ft.  fa.  where  first  is  collected  in  part,  must 
recite  proceedings  under  it;  but  the  omisson  is 
amendable. 

JUT  Michael  v.  Knapp,  1  Cow.  413,  1 71 

Amendment  of  plaintiff's  oyer  granted  after  trial 
and  verdict  for  him,  on  paying  costs  of  motion 
made  by  defendant  in  arrest  of  judgment,  where 
defendant  not  deprived  by  such  mistake  of  a  sub- 
stantial defense. 

Daley  v.  Atwood,  7  Cow.  483,  197 

Where  non-joinder  of  defendants  is  pleaded  in 

abatement,  plaintiff  not  allowed  to  amend  by  adding 

a  name,  though  Statute  of  Limitation  is  on  the  point 

of  attaching. 

Commission  Co.  v.  Russ,  8  Cow.  122,  338 

Where  rule  for  judgment  as  in  case  of  nonsuit 
not  complied  with,  it  will  be  entered  nunc  pro 
tune,  though  a  term  is  suffered  to  elapse  before  sec- 
ond rule  entered. 

Jackson  v.  Thompson,  1  Cow.  426,  176 

Where  judgment  on  report  of  referees,  reversed 

in  error  because  entered  in  vacation,  Court  of  Er- 

ors  amended  entry  of  reversal,  so  as  to  allow  new 

judgment  in  court  below. 

Hopkins  v.  Flynn,  7  Cow.  526,  »1O 

Amendment  granted  in  Court  of  Errors  after  as- 
signment of  errors  by  entering  ?io{.  pros,  on  the  rec- 
ord as  to  money  counts,  damages  having  been  as- 
sessed below  on  these  counts  and  the  one  on  promis- 
sory note. 

Coster  v.  Phcenix,  1  Cow.  524,  »09 

Where  defendant  goes  to  trial  on  pleadings  that 

do  not  cover  his  defense,  though  through  mistake 

of  his  attorney,  and  verdict  is  found  against  him, 

amendment  and  new  trial  refused. 

M'Neish  v.  Stewart,  7  Cow.  474,  193 

Writ  of  error  amended  in  Court  of  Errors  as  to  re- 
turn and  parties. 

Clapp  v.  Bromagham,  9  Cow.  304,  650 

The  name  of  a  person  not  arrested  cannot  be  in- 
serted in  declaration  under  rule  to  amend. 

Atkinson  ads.  Clapp,  1  Wend.  71.  84O 

Where  in  replevin,  jury  found  for  plaintiff  but 
omitted  to  find  costs  and  damages,  amended  by  Su- 
preme Court  by  adding  six  cents  damages. 

Beekman  v.  Bemus,  7  Cow.  29,  41 

Mistake  in  record  as  to  name  of  judgment  credit- 
or, may  be  corrected. 

Marsh  v.  Berry,  1  Cow.  344,  147 

Where  general  issue  and  infancy  pleaded,  and  at- 
torney, by  mistake,  on  general  verdict  drew  postea 
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so  as  to  cover  only  one  issue,  on  error,  postea  amend- 
ed so  as  to  embrace  both  issues. 

Stakes  v.  Campbell,  7  Cow.  425,  176 

Juries  for  circuit  are  summoned  independent  of, 
and  without  reference  to,  the  venire,  the  award  or 
form  of  which  may  be  amended  in  any  way  so  aa  to 
make  them  conform  to  the  fact,  or  a  new  venire 
may  be  ordered  and  filed  nunc  pro  tune. 

Black  v.  Fulton  B'k,  7  Cow.  509,  2O4 

Where  plaintiff  proceeding  on  supposition  that 
habeas  corpus  cum  causa  to  C.  P.  was  returned,  ob- 
tained procedendo,  he  was  allowed  to  amend  on  pay- 
ment of  costs  and  file  return  nunc  pro  tune,  defend- 
ant knowingly  having  taken  advantage  of  plaintiff's 
want  of  knowledge. 

Sackett  v.  BOlinghurst,  7  Cow.  520.  2O8 

Declaration  in  trover  for  notes,  misdescribing 
them,  amended  after  verdict  and  case  made,  upon 
which  variance  was  presented  as  one  objected,  but 
upon  condition  of  new  trial  as  defendant,  relying 
on  variance,  had  omitted  material  defense. 

Hoffnagle  v.  Leavitt,  7  Cow.  517,  2O7 

Bill  of  exceptions  must  be  signed  by  trial  judge, 

and  when  not  so  signed,  after  assignment  of  errors, 

allowed  to  be  withdrawn,  so  that  plaintiff  could 

move  to  correct  in  court  below. 

Law  v.  Jackson,  8  Cow.  746  541 

Assignment  of  errors  allowed  to  be  withdrawn, 
for  correction  of  mistake,  after  argument  and  ex- 
pressions of  opinion  on  merits. 

Powett  v.  Waters,  8  Cow.  755,  544 

APPEAL. 

See  WRIT  OF  ERROR. 

To  be  a  supersedeas  must  be  prosecuted  with 

Miller  v.  Van  Anken,  1  Wend.  516,  1OO1 

Court  of  Error  can,  in  general,  make  no  order  in 
a  cause  on  appeal  to  that  court,  until  there  be  a  re- 
turn to  the  appeal. 

Lott  v.  Roosevelt,  9  Cow.  526,  725 

Appeal  lies  from  part  of  decree  relating  to  coats 
only.  So  it  lies  in  discretion  of  Court  of  Errors  from 
an  order  made  on  petition. 

Disbrow  v.  Henshaw,  8  Cow.  349,  409 

Right  of  appeal  in  chancery  extends  five  years, 
though  money  on  the  decree  has  been  paid  and  ac- 
cepted. 

Clowes  v.  Dickenson,  8  Cow.  328,  4O2 

Right  to  appeal  may  be  waived  by  agreement  or 

stipulation.    Idem.  4O2 

Court  of  Errors,  on  appeal  by  one  party,  cannot 

reverse  or  modify  a  decree  on  objection  raised  by 

the  other  party.    He  should  bring  a  cross-appeal 

and  raise  objection  in  that  form.    Idem.  4O2 

Objection  that  second  appeal  from  interlocutory 

order  was  not  in  season,  should  be  made  on  motion 

to  dismiss.    It  cannot  be  taken  at  the  hearing. 

Disbrow  v.  Henshaw,  8  Cow.  349.  4O9 

Special  verdict  should  find  the  facts  or  conclusive 
evidence  of  them. 

La  Frombois  v.  Jackson,  8  Cow.  589,  488 

Seward  v.  Jackson,  8  Cow.  406,  427 

Questions  as  to  competency  of  witnesses,  must  be 
raised  by  special  verdict. 

Powett  v.  Waters,  8  Cow.  755,  544 

Judgment  for  a  recovery  of  two  parcels  of  land 

in  ejectment,  on  a  single  demise  and  single  count, 

cannot  be  reversed  as  to  one  parcel  and  affirmed  as 

to  another. 

Seward  v.  Jackson,  8  Cow.  406,  427 

Bail  may  use  the  name  of  a  sheriff  on  an  appeal 
from  a  judgment  against  him  for  an  escape. 

Seymour  v.  Monroe  C.  P.,  I  Wend.  19,       821 

Where  plaintiff  had  no  right  to  recover,  Supreme 

Court  will  reverse  judgment  for  him  found  by  jury. 

Stuart  v.  Close,  I  Wend.  438,  973 

Verdict  not  reversed  on  weight  of  evidence. 

Clapp  v.  Bromagham,  9  Cow.  530, 
Contra,  on  wrong  direction  of  judge.    Idem.    727 

/ 
APPEARANCE. 

Appearance  under  void  process  is  waiver  thereof. 

Rteley  v.  Winchell,  7  Cow.  366,  1 56 

Defendant  has  a  right  to  appear  when  a  cause  is 

regularly  called,  though  no  affidavit  of  merits  is 

filed. 

Starkweather  ads.  Carswell,  1  Wend.  77,      842 

APPLICATION  OF  PAYMENTS. 

Creditor  who  has  one  existing  debt,  cannot  apply 
money  received  generally  to  the  payment  of  con- 
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tingent  liability,  as  that  of  indorser  on  note  not  yet 
due. 

Niagara  B'k  v.  RoseveU,  8  Cow.  409,  685 

Surety  cannot  exonerate  himself  by  applying: 
money  which  his  principal,  being  debtor  on  differ- 
ent account,  may  have  advanced  without  particu- 
lar direction.  Idem-  685 

Rules  of  presumption,  upon  which  laws  proceeds 
when  neither  makes  application. 

Baker  v.  Stackpole,  9  Cow.  430,  689 

Payment  applied  on  existing  rather  than  on  sub- 
sequent debt.  Idem.  689 

Payment  by  one  applied  on  individual  rather  than 
joint  debt.  Idem.  689 

Debtor  may  make  application ;  if  he  does  not, 
creditor  may  do  so ;  if  neither  make  application,  law 
applies  payments  to  debt  bearing  most  heavily  on 
debtor. 

Pattison  v.  Hull,  9  Cow.  747,  8OO 

Baker  v.  Stackpole,  9  Cow.  420,  689 

APPRENTICE. 

It  must  be  shown  that  defendant  knew  appren- 
tices were  such,  to  sustain  action  for  enticing  and 
harboring. 

Stuart  v.  Simpson,  1  Wend.  376,  951 

ARBITRATION  AND  AWARD. 

Arbitrators  not  limited  in  amount  of  award  by 
penalty  in  bond. 

Ex  parte  Wattis,  7  Cow.  522,  2O9 

Bond  is  the  foundation  of  action  for  revocation. 

Idem.  2O9 

Award  to  pay  money  and  give  security  without 

saying  what  it  shall  be,  is  valid  for  the  money,  but 

void  as  to  the  security. 

Stanley  v.  Chappell.  8  Cow.  235,  372 

Where  submission  to  three,  and  award  made  by 
two,  if  award  does  not  show  on  its  face  that  all 
heard  the  proofs,  the  fact  may  be  shown  by  evi- 
dence aliunde. 

Ackley  v.  Finch,  1  Cow.  290,  128 

Parol  submission  and  award  concerning  the  use 
of  a  private  road,  is  valid  and  not  within  Statute  of 
Frauds. 

Mitchell  v.  Bush,  7  Cow.  185,  91 

Award  cannot  be  impeached  on  the  ground  that 
it  is  against  law.  Idem.  91 

Arbitration  of  a  cause  on  appeal  in  Common 
Pleas,  discontinues  the  appeal,  but  leaves  the  judg- 
ment in  full  force. 

Miller  v.  Van  Anken,  1  Wend.  516,  1OO1 

Award  may  be  good  in  part  and  bad  in  part,  and 
if  that  which  is  void  does  not  affect  the  merits  of 
the  submission,  the  residue  will  be  valid. 

McBride  v.  Hagan.  1  Wend.  326,  933 

Parties  may  submit  a  single  item  of  a  long  ac- 
count to  arbitration,  and  the  award  will,  if  regular, 
be  valid  as  to  the  subject  submitted.  Idem.  933 
In  the  arbitration  of  a  partnership,  a  note  given 
by  two  of  the  partners  to  a  third,  during  partner- 
ship, and  not  passed  upon  by  the  arbitrators,  held, 
not  included  in  the  submission. 

Harris  v.  Wilson,  1  Wend.  511,  999 

Reference  to  two  with  power  to  choose  umpire, 
is  a  mere  arbitration,  and  proceedings  cannot  be  re- 
viewed as  proceedings  of  referees. 

Dodge  v.  Waterbury,  8  Cow.  136,  337 

ARREST. 

No  manual  touching  the  body  or  actual  force  is 
necessary  to  constitute  arrest  and  imprisonment. 
Gold  v.  B  Itsell,  1  Wend.  210,  891 

It  is  sufficient  to  constitute,  if  the  party  be  within 
the  power  of  the  officer,  and  submits  to  the  arrest, 
Idem.  891 

Arrest  under  warrant  issued  70  days  after  sum- 
mons is  unlawful.    Idem,  891 
All  parties  concerned  in  an  arrest  under  a  void 
process  are  trespassers.    Idem.  891 
Arrest  of  person  by  wrong  name  cannot  be  sus- 
tained, though  he  was  the  one  intended,  unless  he 
was  as  well  known  by  one  name  as  another. 

Mead  v.  Haws,  7  Cow.  332,  143 

Uriswold  v.  Scdgurick,  1  Wend.  126,  86O 

ARREST  OF  JUDGMENT. 

Motion  in  arrest  of  judgment  must  be  noticed  for 
some  day  within  first  four  days  in  term,  or  it  cannot 
be  heard. 

Norris  v.  Durham,  9  Cow.  151,  599 
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If  one  of  several  counts  is  bad,  and  verdict  gen- 
eral, judgment  arrested.unless  amendable  by  judge's 
note  so  as  to  apply  verdict  to  good  counts. 

Idem.  599 

Time  of  commission  of  offense  laid  in  indictment, 
immaterial,  and  though  laid  so  as  to  appear  to  be 
barred  by  statute,  judgment  will  not  be  arrested. 

People  v.  Santvwtrd,  9  Cow.  655,  769 

In  criminal  case,  judgment  cannot  be  arrested  for 

a  variance  between  the  indictment  and  proof,  but 

only  for  defects  appearing1  upon  the  face  of  the 

record. 

People  v.  Onondaga  O.  S.,  1  Wend.  296,  922 
On  motion  in  arrest  of  judgment,  for  defects  in 
declaration,  court  cannot  look  out  of  the  record 
except  for  purpose  of  sustaining  verdict  on  good 
counts,  where  some  are  bad,  ana  for  this  purpose 
only,  judges  note  at  trial  may  be  used. 

Ring  v.  Wheeler,  7  Cow.  725.  278 

ASSIGNMENT. 

One  of  two  or  more  executors  may  assign  note  as 
collateral  security,  and  assignee  has,  on  assignment, 
power  coupled  with  an  interest. 

Wheeler  v.  Wheeler,  9  Cow.  34,  (56 

Assignor  cannot  subsequently  release  to  debtor 
with  notice  of  such  assignment.  Idem.  65ft 

Rent  arrear  is  a  chose  in  action,  and  assignee 
thereof  cannot  sue  therefor  in  his  own  name.  Oth- 
erwise with  rent  yet  to  accrue. 

Demurest  v.  Willard,  8  Cow.  206,  361 

Assignment  of  judgment   passes  the  debt  and 

mortgage  security,  but  mortgage  may  be  reserved 

by  express  provision  in  assignment.  80O 

Pattison  v.  Hull,  9  Cow.  747, 

Assignment  by  lessee,  of  legal  and  equitable  inter- 
ests in  demised  premises,  does  not  pass  legal  interest 
in  covenant  by  lessor  to  pay  for  buildings  to  be 
erected. 

Thompson  v.  Rose,  8  Cow.  266,  383 

ASSIGNMENT      FOR      BENEFIT     OF 
CREDITORS. 

Assignment  under  Insolvent  Act  does  not  pass 
chose  in  action  previously  assigned. 

Hopkins  v.  Banks,  7  Cow.  650,  252 

Insolvent  cannot  bring  suit  for  such  chose,  with- 
out assent  of  previous  assignee.  Idem.  252 

Condition  in  assignment  for  benefit  of  creditors 
for  re-assignment  of  surplus  to  assignor  is  not 
fraudulent. 

Wintringham  v.  La  Foy,  7  Cow.  735,  288 

Debtor  may  prefer  creditors.    Idem.  282 

ASSUMPSIT. 

One  cannot  maintain  assumpsit  for  part  of  rent 
against  co-tenants  or  their  representatives. 

Sherman  v.  Ballou,  8  Cow.  304,  396 

Where  two  persons  agree  that  one  shall  become 
special  bail  for  a  third,  and  both  shall  bear  equally 
all  losses  and  do  so  bear  losses,  and  the  partner  of 
defendant  pays  one  of  the  bail  his  share  of  the  loss, 
the  other  may  maintain  assumpsit  against  him  for 
a  moiety  thereof. 

Smith  v.  Hicks,  1  Wend.  202,  888 

Assumpsit  lies  on  promise  to  pay  balance  struck 
on  a  specialty. 

Miller  v.  Watson,  7  Cow.  39,  4.4, 

ATTACHMENT. 

See  COSTS. 

Circuit  Court  may  attach  witnesses  who  have  dis- 
obeyed a  subpoena. 

People  v.  Vermilyea,  7  Cow.  108,  67 

Sloop  of  tonnage  navigating  Hudson  River  be- 
tween Albany  and  New  York  may  be  proceeded 
against  by  the  Act  authorizing  arrest  of  ships. 

Walker  v.  Blackwell,  1  Wend.  557,  1O1 6 

Attachment  issues  against  a  debtor,  who  noto- 
riouslv  resides  abroad. 

Matter  of  Thompson,  1  Wend.  43,  83O 

The  right  to  sue  out,  does  not  depend  on  change  of 
domicil,  but  of  residence.  Idem.  83O 

In  proceedings  against  ships  and  vessels,  when 
there  are  several  attachments,  he  is  preferred  who 
instituted  the  first  action.  There  is  no  pro  rata  dis- 
tribution in  such  cases. 

People  v.  Judges  of  Mayor's  Court  of  N.  Y., 
1  Wend.,  39,  828 

ATTORNEY  AND  CLIENT. 

Attorney  for  non-resident  plaintiff  liable  for  costs 
to  defendant,  if  security  be  not  given  for  costs 
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before  8ult  brought,  though  cause  be  one  removed 
to  Supremo  Court  from  C.  P.  by  habeas  corpus. 

Baleu  v.  Warden,  8  Cow.  113,  329 

Attorney  has  general  authority  to  control  the  ex- 
ecution. 

Gorham  v.  Gale,  7  Cow.  739,  283 

Computation  of  time  for  clerkships  on  admission 
to  the  bar. 

Ex  parte  Sayre,  7  Cow.  368.  156 

Where  attorney  Is  retained,  another  cannot  act 
•without  being  regularly  substituted. 

Jerome  ads.Boerum,  1  Wend.  293,  921 

Attorney  is  not  subject  to  control  of  client  in  due 
and  ordinary  conduct  of  a  suit. 

Anonymous,  1  Wend.  108,  853 

He  may  waive  default  in  certain  cases  contrary  to 

Instructions  of  client.    Idem.  853 

Counselor  of  Supreme  Court  is  privileged  from 

arrest  during  sitting  of  court,  though  not  in  actual 

attendance. 

Sperm  ads.  WiUard,  1  Wend.  33,  826 

When  sued,  not  entitled  to  service  of  papers  and 
notices.  Idem.  826 

Attorney  is  not  bound  to  proceed  in  a  cause  until 
his  fees  are  tendered  or  secured  to  him,  If  he  re- 
quests it. 

Gleason  v.  Clark,  9  Cow.  57,  565 

Attorney  acting  without  power  is  personally  li- 
able, otherwise  if  he  has  power  but  errs  in  its  ex- 
ecution. 

Sinclair  v.  Jackson,  8  Cow.  543,  4  73 


BAIL. 

Where  bail  is  excepted  to  after  copy  of  plea 
served,  plea  becomes  a  nullity,  and  defendant  must 
plead  de  novo  after  justification. 

Briggs  v.  Rowe,  7  Cow.  508,  2O4 

Party  has  a  right  to  rely  on  notice  of  ball  and 
proceed  as  if  bailpiece  were  actually  filed,  and  if 
not  filed  it  will  be  ordered  filed  nunc  pro  tune. 

Nichols  v.  Sutfin,  1  Cow.  423,  1 74 

Good  exception  to  bail,  that  he  is  attorney  and 
counselor  of  Supreme  Court. 

Craiff  ads.  Scott,  1  Wend.  35,  828 

Bail  to  sheriff  are  entitled  to  relief  on  the  usual 
terms  although  the  sheriff,  after  a  rule  for  not 
bringing  in  the  body,  pays  the  plaintiff's  demand. 

Curtiss  v.  Seymour,  1  Wend.  105,  852 

Bail  must  justify  in  double  the  amount  generally. 
Oromeltnes  ads.  Beldens,  1  Wend.  107,          853 
Where  debt  is  enormously  large,  bail  will  be  di- 
rected for  a  reasonable  sum  in  discretion  of  the 
court.    Idem.  853 

Force  of  special  bailpiece  spent  after  arrest  on 
ca.  sa.  though  prisoner  afterwards  escape. 

Ex  parte  Badgley,  7  Cow.  472,  193 

Executor  will  be  held  to  bail  if  he  waste  the  prop- 
erty. 

Hartness  ads.  PurceU,  1  Wend.  303,  925 

Declaration  of  executor,  that  he  intends  to  leave 

the  country  and  not  return,  will  not  justify  an  order 

to  hold  to  bail.    Idem.  925 

BAILMENT. 

Title  continues  In  bailor,  except  in  cases  where 
Identical  property  is  not  to  be  returned  or  the  let- 
ting is  in  the  alternative. 

Hurd  v.  West,  7  Cow.  752,  288 

In  the  excepted  cases,  bailor  cannot  maintain  tres- 
pass. Idem.  288 

Public  storekeepers  and  wharfingers  not  liable  as 
common  carriers ;  only  ordinary  care  required. 

Platt  v.  Hibbard,  7  Cow.  497,  2O1 

Bailee  for  reward,  of  goods  subject  to  bailor's  or- 
der, liable  as  warehouseman.  Idem.  201 

Naked  bailee  is  liable  for  gross  neglect  only,  and 
is  discharged  where  goods  are  taken  by  one  who  has 
paramount  title. 

JEdson  v.  Weston,  7  Cow.  278,  124 

BANES  AND  BANKING. 

After  refusal  by  Bank  of  Chenango  to  pay  its  own 
bills,  tender  at  banking  house,  without  notice  to 
creditor,  of  amount  of  bill  and  14  per  cent,  interest 
up  to  day  of  tender,  will  prevent  further  running 
of  14  per  cent,  interest  under  the  statute. 

Hubbard  v.  Bk  of  Chenango,  8  Cow.  88,       32O 

General  statute  relative  to  Banks,  construction 
of.  See,  Idem.  32O 

Statutory  obligation  of  Banks  to  pay  notes  on  de- 
mand. See,  Idem.  32O 
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Unreasonable  delay  amounts  to  a  refusal ;  as  to 
what  is  unreasonable  delay.  See,  Idem.  32O 

Ordinary  sums  should  be  paid  within  the  day. 

Idem.  3  2O 

Bank  should  have  money  counted  or  servants  suf- 
ficient to  prevent  unreasonable  delay.    Idem.    32O 
It  cannot  pay  out  small  coin  for  purposes  of  de- 
lay.   Idem.  32O 
Utica  Ins.  Co.  cannot  do  a  banking  business ;  and 
security  made  for  that  purpose  and  discounted  by 
the  Company  is  void. 

Utica  Ins.  Co.  v.  Hunt,  1  Wend.  56,  834 

Depositor  has  no  lien  on  funds  of  insolvent  Bank 

for  his  deposit;  neither  has  cashier  lien  for  arrears 

of  salary,    and  neither  has  preference  as  to  other 

creditors. 

Bruyn  v.  Middle  District  B'k,  9  Cow.  413, 

note  687 

Bank  bound  to  accept  Its  own  notes  in  payment  of 
debts. 

Niagara  B'k  v.  Rosevelt,  9  Cow.  409,  685 

Utica  Ins.  Co.  may  lend  money  on  personal  secu- 
rity. The  Restraining  Act  avoids  merely  the  security 
not  the  contract  or  loan. 

Utica  Ins.  Co.  v.  Kip,  8  Cow.  20,  296 

BASTARDY. 

Husband  is  not  bound  to  maintain  wife's  children 
by  former  marriage,  nor  bastard  children. 

Overseers  of  Minden  v.  Cox,  7  Cow.  235,       1O9 

BETTING  AND  GAMING. 

Playing  the  rub  in  billiards  to  determine  which 
party  shall  pay  for  the  games  is  not  gaming. 

People  v.  Sergeant,  8  Cow.  139,  338 

Under  statute  against  betting  and  gaming  loser 
may  recover  his  wager  from  stakeholder  on  de- 
manding it  before  it  is  paid  over  to  winner. 

AUen  v.  Ehle,  7  Cow.  496,  2O1 

Keeping  horse  for  trotting  and  using  him  on  a 
wager,  not  within  statute  concerning  racing. 

Van  Valkenburgh  v.  Torrey,  7  Cow.  252,       114 
Wagers  on  event  of  election  void,  though  made 
after  close  of  polls. 

Rust  v.  Oott,  9  Cow.  169,  6O5 

Validity  of  wagers  and  bets  on  event  of  an  elec- 
tion. See  reporter's  note  to  Idem,  6O5 

BILLS,  NOTES  AND  CHECKS. 

Indorser  of  note  fixed  before  maker's  discharge 
in  insolvency,  but  paying  money  thereon  after- 
wards, may  recover  it  from  the  maker  ; 

Amslie  v.  Wilson,  1  Cow.  662,  257 

And  subsequent  fraudulent  contract  by  other  in- 

dorsers,  after  his  liability  is  fixed,  cannot  impair  his 

right.    Idem.  257 

Bill  of  exchange,  when  payable  after  sight,  to 

charge  drawer,  must  be  presented  for  acceptance 

within  reasonable  time. 

Ay  mar  v.  Beers,  7  Cow.  705,  271 

Want  of  consideration  of  note  given  by  A  to  B  in 
place  of  receipt,  on  part  payment  of  B's  note  to  A, 
may  be  shown  in  action  between  original  parties. 

Slade  v.  Hoisted,  1  Cow.  323,  139 

Blanks  in  promissory  notes  left  by  indorsers  may 
be  filled  up  by  maker. 

Southwick  v.  Hayden,  7  Cow.  334,  143 

MitcheU  v.  Culver,  7  Cow.  336,  n.  144 

This  is  so  even  in  case  of  a  note  entirely  blank. 

Idem.  143 

Consideration  of  promissory  note  may  be  inquired 

into  between  original  parties. 

Slade  v.  Hoisted,  7  Cow.  322,  139 

The  holder,  though  a  mere  agent,  may  maintain 
action  on  check  or  note  payable  to  bearer. 

Mauran  v.  Lamb,  7  Cow.  174,  87 

A  request  to  pay  the  amount  of  a  promissory 
note,  written  underneath  the  same,  is  a  bill  of  ex- 
change ;  and  the  drawee,  after  acceptance,  is  liable 
to  an  action. 

Leonard  v.  Mason,  1  Wend.  522,  10O3 

When  one  sends  bill  of  exchange  in  payment  of 
goods  and  it  is  dishonored  he  is  liable. 

Van  Wart  v.  Smith,  I  Wend.  219,  894 

Agreement  to  receive  security  for  two  years  from 
maker,  if  debt  cannot  be  collected  on  prosecution 
of  indorser,  does  not  suspend  holder's  right  ot  ac- 
tion against  maker. 

Wood  v.  Jeff.  Co.  Bk.,  9  Cow.  194.  611 

Party  not  indorsing  bill  of  exchange  is  not  en- 
titled to  notice  of  dishonor. 

Fan  Wart  v.  Smith,  1  Wend.  219.  894 
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Drawer,  not  having:  funds  In  hand  of  drawee  and 
mo  expectations  that  bill  will  be  accepted,  not  en- 
titled to  notice.  Idem.  894 

Party  receiving'  bill  acts  as  agent  in  relation  to  it, 
and  if  he  give  notice  of  its  dishonor  as  soon  as  ap- 
prised, he  acts  with  due  diligence.  Idem.  894 

Holder  giving  time  to  maker,  to  prejudice  of  in- 
•dorser,  discharges  the  latter. 

Wood  v.  Jeff.  Co.  Bk.,  9  Cow.  194,  611 

Three  days  of  grace  allowable  as  between  maker 
and  holder  of  promissory  note. 

Hogan  v.  Cuyler,  8  Cow.  203,  36O 

A  promissory  note  was  signed  by  B.  and  B.,  and 
they  added  "  Trustees  of  Union  Religious  Society, 
Phelps,"  which  was  a  corporation.  Held  that  they 
were  personally  liable. 

HUls  v.  Bannister,  8  Cow.  31,  3OO 

A  note :  "  I  guarantee  the  collection  of  this  note 
to  G.  L."  Held,  guarantor  not  liable  thereon  until 
holders  have  tried  to  collect  of  the  makers. 

Cumpston  v.  McNair.  1  Wend.  457,  98O 

BILL  OF  EXCEPTIONS. 

Bill  of  exceptions  must  be  signed  by  trial  judge, 
.and  when  not  so  signed,  after  assignment  of  errors, 
.allowed  to  be  withdrawn,  so  that  plaintiff  could 
move  to  correct  in  court  below. 

Law  v.  Jackson,  8  Cow.  746,  541 

In  settling  bill,  no  facts  should  be  inserted  beside 
those  necessary  to  present  the  question  of  law  de- 
cided by  the  court,  and  to  which  the  exception  is 
pointed. 

Ex  parte  Jones,  8  Cow.  133,  333 

Where  party  takes  exceptions  at  trial,  he  may,  as 
matter  of  right,  make  a  case  subject  to  be  turned 
into  a  bill  of  exceptions. 

Root  v.  King,  8  Cow.  125,  333 

In  bill,  proof  that  might  be  insisted  upon  as  a 
waiver  of  exception  should  be  inserted. 

Jackson  v.  Tuttle,  7  Cow.  364,  155 

Bill  of  exceptions  is  necessary  to  raise  questions 
as  to  competency  of  witnesses. 

Powell  v.  Waters,  8  Cow.  669,  515 

A  stipulation  to  turn  a  case  into  a  bill  of  excep- 
tions or  special  verdict  will  be  enforced  by  the  Su- 
preme Court. 

Law  v.  Jackson,  8  Cow.  746,  541 

Judge  who  tried  cause  must  turn  case  into  a  bill 
of  exceptions.  Idem.  541 

In  turning  case  into  special  verdict,  if  parties  dis- 
agree as  to  facts,  court  must  settle  them,  thus  per- 
forming the  office  of  a  jury.    Idem.  541 
The  party  excepting  is  confined  to  the  points  ex- 
cepted  to. 

Whiteside  v.  Jackson,  1  Wend.  418,  965 

It  is  necessary  to  detail  so  much  of  the  evidence 
•as  may  be  necessary  fully  to  present  the  points  of 
exception.  Idem.  965 

Although  all  the  evidence  may  be  contained  in 
the  bill,  court  cannot  take  any  notice  of  a  matter 
that  is  not  specifically  stated  as  a  ground  of  excep- 
tion. Idem.  965 
Bill  of  exceptions  in  C.  P.  not  settled  at  trial, 
.-should  be  settled  on  due  notice  of  time  and  place 
to  opposite  attorney. 

Marsh  v.  RuMfson,  7  Cow.  102,  65 

In  criminal  cases  bill  of  exceptions  is  inapplicable. 

People  v.  Verrnilyea,  7  Cow.  108,  67 

Ex  parte  Barker,  7  Cow.  143,  79 

Questions  of  evidence  therein  brought  to  Supreme 

•Court  while  judgment  suspended  by  consent. 

Idem.  79 

Bill  of  exceptions  stays  proceedings  only  while  it 
Is  pending  and  undetermined  in  Supreme  Court. 
Jackson  v.  Varick,  7  Cow.  412,  171 

BILL  OF  PARTICULARS. 

May  run  against  defendant  alone,  without  men- 
tioning his  co-debtors  who  are  not  joined. 

Gay  v.  Gary,  9  Cow.  44,  56O 

Plaintiff  may  recover  on  evidence  given  by  de- 
fendant in  opposing  plaintiff's  demand  for  bill  of 
particulars,  wnich  evidence  supports  his  declara- 
tion. 

Williams  v.  AUen,  7  Cow.  316,  137 

Party  held  bound  by  letter  written  by  his  attorney 
to  opposite  attorney  on  request  for  bill  of  particu- 
lars. Idem.  137 

Bill  that  refers  to  an  account  generally,  when  it 
has  been  delivered,  sufficiently  definite. 

Goodrich  ads.  James,  1  Wend.  289,  919 

Party,  if  dissatisfied,  should  obtain  order  for  fur- 
ther particulars.  Idem.  919 


BOND. 

Performance  of  condition  of  bond  or  recognizance 
excused,  where  it  becomes  impossible  by  other  than 
the  fault  of  the  obligor. 

People  v.  Manning,  8  Cow.  297,  394 

Bond  executed  in  blank  with  parol  authority  to 
fill  is  valid. 

Ex  parte  Kerwin,  8  Cow.  118,  331 

BOUNDARIES. 

Grantor  and  his  heirs  or  assigns,  after  20  years, 
are  concluded  by  location  of  boundaries  made  under 
survey,  made  by  consent  of  parties. 

Jackson  v.  Widger,  7  Cow.  723,  278 

Practical  location  of  boundaries  by  a  party,though 
it  give  him  less  land  than  his  deed  call  for  and 
though  he  did  not  know  it  would  have  that  effect, 
is  valid  and  binding  when  acquiesced  in  for  a  num- 
ber of  years. 

Rockwell  v.  Adams,  7  Cow.  761,  291 

Where  words  describing  land  are  capable  of  two 
constructions,  a  practical  location  either  way  ac- 
quiesced in  for  36  years  is  conclusive. 

Jackson  v.  Van  Antwerp,  8  Cow.  273,  385 

Construction  of  particular  conveyance  in  relation 
to  boundaries.  See  Idem.  385 


CANAL. 

On  appraisal  of  damages  done  by  canal,  one  com- 
missioner must  be  present  to  act  with  appraisers, 
and  the  acts  of  the  majority  of  all  are  valid,  though 


Ex  parte  Rogers,  7  Cow.  526,  210 

Fee  in  lands  taken  tor  canal,  passes  only  on  pay- 
ment of  damages. 

Brinckerhoff  v.  Wemple,  1  Wend.  470,          984 

CASE. 

Change  of  a  case  into  a  bill  of  exceptions  or  spe- 
cial verdict. 

Steward  v.  Jackson,  8  Cow.  406,  48  7 

CERTIORARI. 

Certiorari,  except  to  justice'  court,  brings  up 
the  record  only,  and  not  the  testimony. 

Nichols  v.  Williams,  8  Cow.  13,     '  295 

Certiorari  does  not  lie  on  feigned  issue. 

Hosmer  v.  Williams,  7  Cow.  494,  »OO 

Affidavit  is  necessary  to  warrant  certiorari  in  civil 
cases,  but  need  not  be  made  within  30  days  after  the 
judgment,  or  within  any  particular  time. 

Finch  v.  M~Dowall,  7  Cow.  537.  214 

Williams  v..  Quin,  7  Cow.  539,  215 

On  certiorari  from  justice'  court,  judgment  not 

reversed  for  excessive  damages  in  action  for  a  tort. 

Pierce  v.  Dart,  7  Cow.  609,  338 

Challenge  for  principal  cause  forms  part  of  rec- 

ord, and  certiorari  will  lie  to  review  it  in  criminal 

cases:  and  writ  of  error  in  civil  cases. 

People  v.  Verrnilyea,  1  Cow.  108,  67 

Proceeding's  on  removal,  by  certiorari,  of  indict- 
ment for  misdemeanor. 

People  v.  Winchell,  7  Cow.  160,  84 

Certiorari  to  return  diminution  need  not  be  al- 
lowed by  a  judge. 

Lambert  v.  People,  7  Cow.  103,  66 

If  clerk  of  court  below  refuses  to  return  it,  mo- 

tion to  compel  return  should  be  made  to  court  be- 

low.   Idem.  66 

Certiorari  to  remove  proceedings  of  Corporation 

of  N.  Y.  City  in  opening  and   widening  streets, 

should  be  directed  to  judges  of  Supreme  Court  act- 

ing as  commissioners. 

Bogert  v.  Mayor  and  C.  of  N.  Y.,  7  Cow.  158,  84 

Cause  for  such  certiorari  should  be  shown  by  affi- 

davit ;  counsel's  suggestion  insufficient.    Idem.    84 

Allowed  where  parties  had  no  notice  of  appraise- 

ment of  their  damage  by  canal  commissioners. 

Fonda  D.  Canal  Appraisers,  1  Wend.  288.     919 
Facts  improperly  returned,  not  noticed  on  certio- 
rari. 

People  v.  VermUyea,  7  Cow.  108,  67 

CHAMPERTY   AND   MAINTENANCE. 

After  payment  of  mortgage  the  possession  of  the 
grantor  or  fdeed  will  be  adverse,  so  as  to  subject 
grantee  to  Act  to  Prevent  Champerty  and  Mainte- 
nance, if  he  sell  a  pretended  title  to  property  thus 
conveyed. 

Lane  v.  Shears,  1  Wend.  433,  971 
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It  is  within  the  policy  of  the  Act,  though  such  con- 
veyance is  made  within  the  year.  Idem.  971 

CHATTEL  MORTGAGE. 

If  payment  be  not  made  on  the  day  named  in 

mortgagee  interest  of  mortgagee  becomes  absolute. 

Ackley  v.  Finch,  7  Cow.  290.  128 

Mortgage,  of  vessel  out  of  possession,  is  not  liable 

for  negligence  of  mortgagor  who  uses  vessel  as 

master. 

Thorn  v.  Hicks,  7  Cow.  697,  269 

COMMISSION  TO  TAKE  TESTIMONY. 

On  removal  of  criminal  case  by  certiorari  into  Su- 
preme Court,  and  retention  on  civil  side,  commis- 
sion may  issue  to  take  deposition  of  foreign  wit- 
ness as  in  civil  cause. 

People  v.  VermUyea,  1  Cow.  369,  187 

Commission  may  issue  to  take  testimony  of  wit- 
ness, residing  out  of  the  State,  though  domiciled 
here. 

Pooler  v.  Maples,  1  Wend,  65,  838 

When  the  granting  of,  stays  proceedings,  the  affi- 
davits for,  must  state  the  party  has  a  defense  on  the 
merits. 

Brisban  ads.  Hoyt,  1  Wend.  27,  824 

Commission  extends  to  every  case  depending  in 
court  of  record  regardless  of  the  state  of  the  plead- 
ings. 

Odivine  v.  Hills,  1  Wend.  18,  821 

COMMON  CARRIERS. 

One  who  sends  his  servant  to  transport  goods  of 
particular  person,  with  instructions  not  to  take 
goods  of  others,  not  liable  as  a  common  carrier. 

Satterlee  v.  Groat,  1  Wend.  272,  913 

Agent  acts  for  himself  if  he  take  goods  of  others. 

Idem.  913 

Liability  of.  as  such,  does  not  extend  beyond  their 

own  lines. 

Achley  v.  Kellogg,  8  Cow.  223,  368 

COMMON  PLEAS. 

Court  of  Common  Pleas  has  no  power  to  inquire 
into  regularity  of  justice"  judgment  certified  into 
clerk's  office  by  transcript. 

People  v.  Judges  of  Washington  C.  P.,  1 

Wend.  79.  843 

If  proceedings  in  C-  P,  are  irregular,  motion 
should  be  made  to  that  court  to  set  them  aside. 

Jackson  v.  Waltermier,  7  Cow.  353,  151 

CONFESSION  OF  JUDGMENT. 

Debtor  may  divide  up  entire  demand  into  sums 
of  $25  each,  and  confess  judgment  therefor  with- 
out speciHcation  or  affidavit  required  by  statute. 
Cornell  v.  Cook,  7  Cow.  310,  135 

If  confession  of  judgment  under  $50  Act  be  not 
in  writing  with  proper  affidavit  and  particular, 
judgment  is  void  as  to  creditors. 

Colvin  v.  Luther,  9  C9W.  61,  566 

Purchaser  under  defective  judgment  with  notice 
of  defect,  is  not  a  bona  fide  purchaser  under  such 
Act.  Idem.  666 

One  partner  cannot  confess  a  voluntary  judgment 
which  will  be  binding  upon  his  copartner,  unless 
brought  into  court  by  service  upon  him  and  his  co- 
partner. 

Crane  v.  French,  1  Wend.  311,  927 

CONSPIRACY. 

A  writ  of  conspiracy  at  common  law  must  be 
against  two  or  more,  and  at  least  two  must  be  con- 
victed, if  any. 

Jones  v.  Baker,  7  Cow.  445,  182 

In  other  cases  of  conspiracy  remedy  is  by  action 
on  the  case,  and  one  may  be  convicted  and  the 
other  acquitted.  Idem.  182 

Actual  conspiracy  need  not  be  proved,  but  may 
be  Inferred  from  circumstances.  Idem.  182 

Damages  is  the  gist  of  action.    Idem.  182 

Action  for  conspiracy  with  one's  foreman  to  ob- 
tain secrets  of  his  business.  Idem.  189 

CONSTITUTIONAL   LAW. 

Statute  authorizing  construction  of  basin  in  Hud- 
son River  at  Albany,  whereby  docks,  &c.,  belonging 
to  individuals  were  injured,  does  not  impair  obli- 
gation of  contracts,  nor  take  private  property  with- 
out just  compensation. 

Lansing  v.  Smith,  8  Cow.  146,  34O 
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The  erection  of  temporary  bridges  to  convey  dirt 
to  such  piers  is  authorized  by  such  Act. 

Idem.  34O 

Act,  giving  Corporation  of  New  York  power  to 
prohibit  the  interment  of  dead  bodies  within  city 
limits,  is  constitutional. 

Coats  v.  May<tr  of  N.  Y.,  1  Cow.  585,  23O 

Police  regulations  of  New  York  Harbor  are  con- 
stitutional. 

Vanderbttt  v.  Adams,  7  Cow.  349.  149 

Stranger  to  the  remainder  cannot  object  that  a 
law  is  void  because  it  seeks  to  devest  the  rights  of  re- 
mainder-man. 

Sinclair  v.  Jackson,  8  Cow.  543,  473 

Bond  of  indemnity  to  save  harmless  the  Mayor, 
&c.,  of  N.  Y.,  from  expenses  of  maintaining  passen- 
gers brought  from  abroad,  not  unconstitutional. 
Candler  v.  Mayor  Ac.,  of  N.  Y.,  1  Wend. 
493,  993 

CONTRACTS. 

See  DEED,  COVENANT,  INFANT,  STATUTE  OF 
FRAUDS,  SPECIFIC  PERFORMANCE.  VENDOR  AND 
PURCHASER,  &c. 

Where  one  partner  sold  his  interest  in  the  busi- 
ness, and  articles  of  dissolution  declared  that  last 
installment  of  consideration  money  for  sale  should 
be  forfeited  if  such  partner  should  set  up  business 
again  within  20  miles  of  former  place ;  held,  that 
covenant  to  relinquish  said  installment  was  in  the 
nature  of  stipulated  damages,  and  the  carrying  on 
of  business  within  the  20  miles,  a  bar  to  action  for 
the  installment. 

Nobles  v.  Bates,  7  Cow.  307,  134 

Written  contract  under  seal  may  be  varied  by  pa- 
rol  agreement  on  valid  consideration. 

Bailey  v.  Johnson,  9  Cow.  115,  586 

A  bond  or  other  specialty  may  be  discharged  or 
released  by  parol  agreement  between  the  parties. 

Dearborn  v.  Cross,  7  Cow.  48,  47 

Agreement  to  purchase  farm  and  payment  of 
purchase  money,  give  an  equitable  title,  and  such 
title  is  good  consideration  to  support  a  promise. 

Whitbeck  v.  WTiitbeck,  9  Cow.  266,  637 

Consideration  is  necessary  to  support  promise  to 
extend  time  on  promissory  note :  promise  before 
and  payment  of  part  when  it  becomes  due,  is  in- 
sufficient. 

Miller  v.  Holbrook,  1  Wend.  317.  93O 

Promise  by  parol  to  pay  for  land  actually  con- 
veyed, valid  at  law. 

Whitbeck  v.  Whitbeck,  9  Cow.  266,  637 

A  writing  not  under  seal,  expressing  no  consider- 
ation, and  none  being  shown  by  averment,  is  void. 
People  v.  Shall,  9  Cow.  778,  81 1 

Parol  contract  to  convey  land  for  services,  not 
void  under  statute,  and  on  performance  of  services, 
value  of  land  may  be  recovered  as  damages; 

Burlingame  v.  Burlingame,  7  Cow.  92,  62 

But  contract  to  convey  cannot  be  enforced. 

Idem.  62 

A  contract  to  transfer  stock  where  parties  have 
no  intention  to  take  a  transfer,  but  only  to  specu- 
late upon  rise  and  fall  thereof,  is  void  as  against 
public  policy. 

Foster  v.  Clarkson,  7  Cow.  24.  39 

But  where  vendor  owned  stock  at  time  of  con- 
tract, otherwise.    Idem.  39 
Contract  to  indemnify  against  suit  may  include 
arbitration. 

Packard  v.  Hill,  7  Cow.  434,  1 79 

To  constitute  agreement,  assent  of  both  parties  is 
requisite. 

Murray  v.  Bethune,  1  Wend.  191,  884 

Where  contract  is  consummated  by  writing,  pre- 
sumption is  it  contains  the  whole  contract,  and  rep- 
resentations made  previously,  not  admissible. 

Van  Ostrand  ads.  Reed,  1  Wend.  424,  968 

CONTRIBUTION. 

Where  surety  for  one  of  two  joint  debtors  pays 
the  debt,  the  other  debtor  is  immediately  liable  to 
contribute  to  his  co-debtor. 

Ransom  v.  Keyes,  9  Cow.  128.  59O 

Discharge  of  one  of  two  joint  debtors  under  In- 
solvent Act,  before  payment  of  his  co-debtor,  will 
not  affect  co-debtor's  right  toicontribution  for  pay- 
ment made  thereafter.  Idem.  59O 

CORPORATIONS. 

By  law  may  be  good.'in  part  and  void  for  the  rest. 

Rogers  v.  Jones,  1  Wend,  237,  90O 
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Owner  of  stocks  may  vote  thereon,  though  they 
be  hypothecated  at  the  time. 

Ex  parte  WiUcocks,  7  Cow.  402,  168 

Where  Act  of  Incorporation  confers  power  on  no 
particular  number  of  directors  to  do  business,  the 
number  depends  upon  the  common  law. 

Idem.  168 

Where  a  select  body  is  authorized  to  act,  at  least 
a  majority  is  necessary  to  constitute  a  quorum. 

Idem.  168 

A  majority  is  necessary  to  constitute  a  "regular 
meeting."  idem.  168 

Inspector  of  corporate  election  may  be  a  candi- 
date at  such  election.  Idem.  168 

Directors  having  a  majority  of  votes  upon  the 
outstanding  stock,  will  be  declared  duly  elected  on 
motion. 

Ex  parte  Desdoity,  1  Wend.  98,  849 

When  elected  by  vote  upon  the  stock  of  the  com- 
pany, the  election  will  be  vacated.  Idem.  849 

Incorporation  is  proved  by  exemplified  copy  of 
Act  and  user  under  it. 

Utica  Ins.  Co.  v.  Tillman,  1  Wend.  555,       1 015 

A  corporation  for  manufacturing  purposes  form- 
ed under  general  Act,  ceasing  to  to  act  as  such,  be- 
ing without  funds  and  indebted,  is  dissolved  so  as 
to  give  a  remedy  in  equity  to  creditors  against  in- 
dividual stockholders,  without  a  judgment  of  oust- 
er or  dissolution. 

Brings  v.  Penniman,  8  Cow.  387,  421 

That  creditors  have  paid  in  full  amount  of  their 
stock  is  no  defense.  They  are  liable  to  as  much 
more,  after  deducting  advances  made  to  the  com- 
pany. Idem.  421 

Where  amount  of  stock  insufficient  to  pay  debts, 
distribution  should  be  ratable.  Idem.  421 

In  action  by  corporation  where  general  issue 
pleaded,  corporation  must  prove  steps  required  to 
be  pleaded  by  statute  requisite  to  be  taken  before 
corporation  had  existence. 

Wood  v.  Jeff.  Co.  B'k,  9  Cow.  194,  611 

Hypothecation  of  stocks,  what  amounts  to. 

Ex  parte  WUlcocks,  7  Cow.  403,  168 

Corporate  action  is  confined  to  mode  prescribed 
by  law,  and  where  statute  requires  one  third  of  di- 
rectors to  constitute  quorum  for  doing  business, 
president  has  no  power  to  do  business  for  the  com- 
pany, as  to  waive  proofs  of  preliminary  loss  on 
policy  of  insurance. 

Dawes  v.  N.  R.  Ins.  Co.,  7  Cow.  462,  188 

Corporation  after  granting  land  for  purposes  of 
interment  and  covenanting  that  they  shall  be  qui- 
etly enjoyed  for  that  purpose,  are  not  estopped 
from  passing  a  by-law  forbidding  such  interment 
under  penalty. 

Coates  v.  Mayor,  &c.,  of  N.  Y,,  7  Cow. 
585,  23O 

Where  corporation  has  power  to  purchase  lands 

for  corporate  purposes,  a  purchase  is  presumed  to 

be  within  that  power,  but  contrary  may  be  shown. 

Ex  parte  Peru  Iron  Co.,  1  Cow.  540,  215 

The  Act  incorporating  a  company  authorized 
it  to  take  by  "purchase."  Held,  not  to  include 

M'Cartee  v.  Orphan  Asylum  Soc.,  9  Cow. 

437,  695 

Right  to  purchase  is  incident  to  a  corporation. 

Idem.  695 

Statute  authorizing  company  to  take  by  purchase 
means  subject  to  restrictions  and  incapacities  cre- 
ated by  general  statutes.  Idem.  695 


COSTS. 

In  the  Court  of  Errors,  may  be  taxed  in  the  usual 
manner  of  taxing  costs  in  the  court  to  which  the 
record  is  remitted. 

Dale  ads.  Rosevelt,  1  Wend.  25.  823 

Directions  in  taxation.    See 

Green  v.  Green,  1  Wend.  102,  851 

Taxation  in  various  particulars.    See, 
Crummer  v.  Huff,  1  Wend.  24. 
Prindle  v.  Harris,  1  Wend.  104,  852 

Party  entitled  only  to  Common  Pleas  costs,  can- 
not tax  defendant  with  Supreme  Court  costs,  for 
services  rendered  necessary  by  a  case,  &c. 

Plumb  ads.  Lyman,  1  Wend.  74,  841 

Witnesses'  names  must  be  stated  in  affidavit  of  at- 
tendance. 

Lafarge  v.  Luce,  1  Wend.  73,  84O 

But  one  affidavit  can  be  charged  when  a  number 
of  cases  are  entitled  in  same  paper. 

Jackson  v.  Hoagland,  1  Wend.  69,  839 
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Where  but  one  set  of  papers  is  used  on  a  motion  in 
several  causes,  but  one  bill  of  costs  can  be  taxed. 

Jerome  ads.  Boeram.  1  Wend.  293,  921 

Subpoena  cannot  be  taxed  unless  actually  issued. 
Jackson  v.  Hoagland,  1  Wend.  69,  839 

What  items  allowed  in  bill  of  costs. 

Corlies  v.  Cummings,  7  Cow.  154,  82 

WincheU  v.  Latham.  1  Cow.  367,  156 

What  allowed  where  order  obtained  to  stay  trial 
with  view  to  motion  which  is  denied  with  costs. 

Jackson  v.  M'Kinny,  1  Cow.  420,  1 74 

Omitting  to  notice  costs  for  taxation  does  not  af- 
fect regularity  of  judgment.  Party  compelled  to 
retax  at  his  own  expense. 

Jackson  v.  Varick,  7  Cow.  412,  1 71 

Order  for  the  examination  of  a  witness  de  bene 
ease  not  taxable  if  witness  be  not  examined ;  other- 
wise if  he  be  examined. 

Jewett  v.  JewM,  8  Cow.  109,  328 

In  willful  trespass  for  cutting  timber,  if  plaintiff 
recover  less  that  850,  he  pays  costs  to  defendant. 

Hosbrouck  v.  ScJioonmoker,  9  Cow.  692,        781 
Under  $50  Act,  reversal  of  Judgment  on  certiorari 
carries  no  interest. 

Wheeler  v.  Roberts,  7  Cow.  536,  214 

Plaintiff  in  trespass  on  land,  recovering  less  than 
$50,  entitled  to  full  costs. 

Hubbell  v.  Rochester,  8  Cow.  115,  33O 

Where  plaintiff  in  declaration  referred  to  old  stat- 
ute which  was  repealed,  he  is  not  entitled  to  treble 
damages  under  Statute  of  1813.  Idem.  33O 

Demand  of  costs  under  rule  nisi  for  judgment  as 
in  case  of  nonsuit  in  ejectment,  may  be  of  any  one 
of  the  lessors. 

Jackson  v.  Thompson,  7  Cow.  426,  1 76 

Costs  abide  event  of  suit  where  verdict  set  aside 
for  misdirection  of  judge  or  finding  of  jury  against 
the  law  of  the  case. 

La  Faroe  v.  Kneeland,  1  Cow.  456,  186 

On  appeal  trom  justice's  judgment.appellant  only 
bound  to  pay  costs  recovered  by  opposite  party  and 
included  in  the  judgment. 

Ex  parte  Beadlestone,  7  Cow.  507,  203 

Where  appeal  dismissed  by  C.  P.  on  ground  of 

want  of  jurisdiction,  only  costs  of  motion  awarded. 

People  v.  Judges  of  Madison,  7  Cow.  423,      175 

All  enumerated  motions  are  considered  on  same 

footing  as  a  case  for  purposes  of  costs. 

Jackson  v.  Mather,  7  Cow.  416,  1 72 

Where  attorney  and  counsel  are  the  same,  only 
one  trial  fee  allowed. 

Gold  v.  Hotchkiss,  7  Cow.  368,  166 

Where  plaintiff  would  be  entitled  to  costs  in  C.  P. 
he  shall  be  allowed  them  on  defendants  removing 
cause  to  Supreme  Court  by  habeas  corpus. 

Salisbury  v-  Parker,  7  Cow.  150,  81 

Where  statute  declares  a  party  shall  recover  costs, 
it  means  costs  of  court  where  action  is  pending. 

Judson  v.  Leach,  7  Cow.  152,  82 

A  rule  to  show  cause  why  a  distringas  should  not 
issue,  will  be  awarded  against  a  bank  for  the  non- 
payment of  costs. 

Warden  ads.  Orange  Co.  B'k,  1  Wend.  309,  927 
Costs  of  attachment  should  be  taxed  with  costs 
of  resisting  the  motion,  in  anticipation,  though  not 
demanded  unless  service  performed. 

Jerome  ads.  Boeram,  1  Wend.  293,  921 

Party  in  interest  liable  for  costs. 

Jackson  r.  Van  Antwerp,  1  Wend.  295,        921 
Costs  on  appeal  from  justice's  court. 

People  v.  Onoiidaya  C.  P.,  1  Wend.  290,        919 
Where  rule  is  ordered  for  costs,  party  must  see  to 
entry  of,  or  they  will  not  afterwards  be  allowed. 

Lownsbuni  ads.  Rathbonc,  1  Wend.  283,       91 7 
Party  not  entitled  to  costs,  unless  he  prevails  on 
whole  record. 

Williams  ads.  Wright,  1  Wend.  277,  915 

Party  giving  notice  of  applying  for  commission 
after  notice  of  trial  will  not  be  compelled  to  pay 
costs  of  preparing,  if  he  has  used  due  diligence. 

Ives  ads.  Jones,  1  Wend.  283,  917 

Plaintiff  in  error  entitled  to  costs  on  reversal  of 
judgment  rendered  in  Justice's  Court,  City  of  N.Y. 
The  §50  Act  does  not  apply. 

Latimer  ads.  Barton,  1  Wend.  278,  915 

In  covenant  to  recover  consideration  money  in 

case  of  eviction.    Where  plaintiff  shows  eviction, 

entitled  to  S.  C.  costs,  though  recovery  less  than 

$250. 

Mumford  ads.  Withey,  1  Wend.  279,  916 

On  a  demand  for  costs,  a  certified  copy  of  the  rule 
need  not  be  delivered,  nor  a  copy  of  the  power  of 
attorney. 

Jerome  ads.  Boeram,  1  Wend.  293,  921 

Costs  can  be  ordered  paid  for  putting  off  trial. 
Kirby  v.  Sisson,  1  Wend.  83,  844 
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Heir  Is  not  liable  for,  where  he  pleads  the  general 
issue,  rienx  per  descent,  the  first  being  found  against 
him  and  the  last  admitted. 

Van  Patten  ad*.  Badger,  1  Wend.  69,          839 
Plaintiff  in  trespass  not  entitled  to  costs  if  he  re- 
cover less  than  $50,  if  title  did  not  come  in  ques- 
tion on  the  trial. 

La  Faroe  v.  Eames,  1  Wend.  99,  85O 

Costa  to  successful  party  in  chancery  are  in  dis- 
cretion of  court,  and  are  not  given  where  question 
is  a  fair  one  and  difficult  to  settle  between  parties 
themselves. 

Pattison  v.  Hull,  9  Cow.  747,  8OO 

Party  moving  not  subjected  to,  when  object  of 
motion  is  obtained  without  moving  and  notice 
countermanded. 

Lisher  v.  Parmelee,  1  Wend.*22.  8*2 

In  an  action  of  replevin  against  officer  for  acts 
done  in  his  official  capacity,  double  costs  not  recov- 
erable. 

Onimmer  v.  Huff,  1  Wend.  24,  883 

Defendants  are  entitled  to,  when  verdict  is  in 
their  favor  where  plaintiff  takes  issue  upon  a  plea 
of  an  insolvent's  discharge. 

Conklin  ads.  Lupton,  1  Wend.  30,  825 

Executor  or  administrator  personally  liable.when 
they  set  up  new  matter  and  fail  in  supporting  it,  or 
subject  plaintiff  to  unnecessary  expense. 

Evans  ads.  Pterson,  1  Wend.  30,  825 

Costs  not  against  administrators  personally, 
though  plea  of  non  assumpsit  and  non  assumpsit  in- 
fra, &c.,  found  against  them.  Idem.  825 
Judgment  had  against  defendant  on  demurrer  to 
declaration  in  action  in  debt  for  a  penalty  of  $250, 
and  leave  was  granted  to  withdraw  demurrer  and 
plead,  on  payment  of  costs.  Held,  Supreme  Court 
costs  recoverable. 

Hulin  v.  Rockwell,  9  Cow.  652,  627 

Costs  recovered  by  a  party  are  the  measure  of 
compensation  to  the  attorney  as  between  him  and 
the  party  recovering. 

McFarland  v.  Crary,  8  Cow.  253,  378 

Where  party  countermands  notice  of  trial,  he 
must  pay  costs  of  other  party  incurred  by  such  no- 
tice. 

Bostunck  ads.  Hunger,  1  Wend.  97,  849 

Trespass  against  a  defendant  who  has  obtained  an 
insolvent's  discharge,  may  be  discontinued  without 
costs. 

Merritt  ads.  Arden,  I  Wend.  91,  847 

Attachment  for  the  non-payment  of  costs  ordered 
by  rule,  not  granted  unless  copy  of  bill  of  costs 
served  at  time  of  demand. 

St.  John  ads.  Hubttard,  1  Wend.  94,  84S 

Rule  to  show  cause  why  attachment  should  not 
issue,  will  be  granted  against  cashier  of  bank  for 
non-payment  of  costs  awarded  ag-ainst  bank. 

Worden  ads.  B'k  of  Orange  Co.,  1  Wend.  94, 848 
To  warrant  attachment  for  not  paying  costs  in 
ejectment  on  verdict  for  defendant,  a  ca.sa.  against 
nominal  plaintiff  for  costs  must  first  be  exhibited. 

People  v.  Merritt,  7  Cow.  415,  172 

Attachment  issues  of  course,  on  previous  service 
of  taxed  bill,  demand  and  non-payment. 

Burns  v.  Burns,  7  Cow.  470,  192 

Executors  and  Administrators — Are  liable  for  cost 
of  motion  for  judgment  as  in  case  of  nonsuit,  un- 
less due  diligence  is  shown  in  its  prosecution. 

Taylor  ads.  Howe,  1  Wend.  34,  826 

Liable  to  costs  in  error,  only  in  cases  where  they 
would  be  subject  to  costs  in  court  below. 

Oleason  v.  Clark,  I  Wend.  303,  924 

Liable  for,  if  they  plead  general  issue  and  it  is 
found  against  them,  but  not  when  they  couple  with 
it  the  plea  of  plene  administravit  and  that  is  admit- 
ted. 

Pope  ads.  Delavan,  1  Wend.  68,  839 

COURTS. 

Circuit  judge  has  absolute  authority  to  hold  cir- 
cuits in  any  part  of  the  State. 

Child  v.  Child,  7  Cow.  513,  2O5 

Equity  and  circuit  court  may  be  held  at  same 

time  in  same  circuit.    Idem.  2O5 

Kight  of  Lieutenant-Governor  to  deliver  opinion 

and  vote  in  Court  of  Errors.    Quaere. 

B'k  of  Utica  v.  Wager,'4,  Cow.  398,  425 

The  President  of  the  Senate  may  vote  and  act, 
generally ;  as  a  member  of  the  court. 

Anonymous,  8  Cow.  761,  546 

Circuit  Court  may  be  held  during  term. 

Beach  v.  Fulton  B'k,  7  Cow.  509.  2O4 

Supreme  Court  cannot  compel  making  of  affida- 
vit 

Bacon  v.  Magee,  7  Cow.  515,  2O6 
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Rules  of  Court  of  Errors. 

9  Cow.  283,  644 

Supreme  Court  will  not  give  an  opinion  advisory 
to  another  court  after  judgment  rendered ;  other- 
wise where  judgment  suspended. 

Ex  parte  Barker,  7  Cow.  143,  79 

COVENANT. 

Assignment  by  lessee  of  legal  and  equitable  inter- 
ests in  demised  premises  does  not  pass  legal  interest 
in  covenant  by  lessor  to  pay  for  buildings  to  be 
erected ;  and  action  on  such  covenant  must  be  in 
name  of  lessee. 

Thompson  v.  Rose,  8  Cow.  266,  383 

Covenant  to  repair  runs  with  the  hind. 

Demarest  v.  Wittard,  8  Cow.  206,  361 

Assignee  of  lessee  by  assigning  to  another,  dis- 
charges himself  of  covenant  subsequently  broken. 
Armstrong  v.  Wheeler,  9  Cow.  88,  576 

In  action  of  covenant  plaintiff  is  bound  to  aver 
enough  to  show  that  he  has  been  damaged. 

Gould  v.  Alien,  1  Wend.  182,  88O 

Words  "demise  and  grant"  in  lease  import  cove- 
nant that  lessor  has  authority  to  make  a  valid  lease 
of  the  premises. 

Orannis  v.  Clark,  8  Cow.  36,  3O2 

To  constitute  breach  of  such  covenant,  it  must  be 
shown  that  lessee  was  kept  out  of  possession  by  title 
existing  in  another  at  time  of  execution  of  lease. 

Idem.  3O2 

Covenant  in  restraint  of  trade,  if  in  general,  is 
void;  but  if  confined  to  particular  place  and  time, 
otherwise. 

Nobles  v.  Bates,  7  Cow.  307,  134 

Covenants  are  to  be  construed  according  to  their 
spirit  and  intent. 

Ludlow  v.  IkTCrea,  I  Wend.  228,  898 

In  covenant  to  pay  a  certain  amount,  breach  may 
be  assigned  as  failure  to  pay  a  less  amount. 

Dale  v.  Roosevelt,  9  Cow.  307.  651 

Where  covenant  to  pay  consideration  on  contract 
to  convey  is  independent,  that  vendor  never  had 
any  title  is  no  breach  where  vendee  fails  to  pay  con- 
sideration. 

Green  v.  Green,  9  Cow.  47,  561 

Covenant  in  lease  to  build  a  shed  and  keep  it  in  re- 
pair, is  not  a  condition  working  forfeiture  of  estate 
for  non-performance,  and  action  of  covenant  alone 
lies  for  a  breach. 

Jackson  v.  M'Clallen,  8  Cow.  295,  393 

Covenant  to  lessee  (without  saying  his  assigns)  to 
pay  for  buildings  to  be  erected  on  premises  does  not 
run  with  the  land. 

Thompson  v.  Rose,  8  Cow.  266,  383 

Where   lessor  covenants  to   pay  for   buildings 

erected  and  binds  himself  by  penalty,  recovery  may 

be  had  beyond  the  penalty.    Idem.  383 

CRIMINAL     LAW     AND      CRIMINAL 
TRIAL. 

See  WITNESS. 

What  is  sufficient  expression  of  opinion  against  a 
party  on  which  to  found  challenge  to  the  favor,  or 
for  principal  cause. 

People  v.  VermUyea,  7  Cow.  108,  67 

Juror  himself  may  be  questioned  on  oath  touch- 
ing his  opinion.    Idem.  67 
Bill  of  exceptions  inapplicable  in  criminal  case. 
Idem.  67 
Ex  parte  Barker,  7  Cow.  143,  79 
Questions  of  evidence  therein  brought  to  Supreme 
Court  while  judgment  suspended  by  consent. 

Idem.  79 

Evidence  in  criminal  cause  is  no  part  of  record  and 
is  not  removable  either  by  writ  of  error  or  certiorari. 
People  v.  Vermuyea,  7  Cow.  108,  67 

Prisoner  tried  for  felony  must  be  present  on  re- 
ceiving the  verdict. 

People  v.  Perkins,  1  Wend.  91,  847 

Supreme  Court  will  grant  motion  to  carry  crimi- 
nal cause  down  to  circuit  where  grave  questions 
arise,  on  which  defendant  might  be  defeated  if  put 
to  remedy  by  certiorari. 

People  v.  VermUyea,,  7  Cow.  108,  67 

In  criminal  cases,  admissibility  and  legal  effect  of 

testimony  are  examined  by  superior  courts  only  on 

report  or  case  stated.    Idem.  67 

Except  where  cause  goes  down  to  the  circuit  when 

evidence  may  be  brought  up  on  a  case.    Idem.      67 

The  implied  promise  to  pardon  accomplice  for 

turning  states'  evidence  does  not  extent  to  other 

crime  than  the  one  he  testifies  of. 

People  v.  TFMpple  (note),  9  Cow.  707,  786 
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Accomplice  admitted  against  principal  and  mak- 
ing full  disclosure  is  entitled  to  recommendation  to 
mercy.  Idem.  786 

It  is  in  court's  discretion  to  admit  accomplice  to 
testify  against  principal  and  motion  therefor  should 
be  made  by  district  attorney.  Idem.  786 

Where  peremptory  challenge  is  out  of  question  it 
is  in  court's  discretion  to  allow  separate  trial  or  not 
where  several  jointly  indicted. 

People  v.  Vermttyea,  1  Cow.  108  67 

Whether  the  power  in  the  governor  to  grant  re- 
prieves is  exclusive  or  whether  the  courts  of  Oyer 
and  Terminer  may  exercise  the  power  of  granting 
temporary  reprieves,  qucere. 

Hitter's  case,  9  Cow.  730,  794 

It  is  discretionary  with  court  as  to  separate  trial 

for  those  jointly  indicted  for  offense  not  capital 

or  where  there  is  no  right  of  peremptory  challenge. 

People  v  Vermttyea,  7  Cow.  369,  157 

CUSTOM. 

Mercantile  usage  as  to  meaning  of  words.    See 
Astor  v.  Union  Ins.  Co.,  7  Cow.  202,  97 


DAMAGES,  MEASURE  OF. 

Where  A  wrongfully  takes  trees  of  B  and  saws 
them  up  into  boards,  A  may  either  take  the  boards, 
or  bring  trover,  and  the  value  of  the  boards  will  be 
the  measure  of  damages. 

Brown  v.  Sax,  1  Cow.  95,  63 

Measure  of  damages  in  action  for  breach  of  cove- 
nant of  quiet  enjoyment,  on  eviction  from  one  third 
of  premises  under  claim  of  dower.  See, 

Wager  v.  Schuyler,  1  Wend.  553.  1 O14 

In  measuring  damages  in  action  on  bond  to  in- 
demnify Mayor,  &c.,  of  N.  Y.  from  expense  of  main- 
taining passengers  brought  from  abroad,  it  is  incor- 
rect to  average  whole  expenses  of  alms-house  estab- 
lishment amongst  its  inmates ;  but  allowance  must 
be  had  on  a  quantum  meruit. 

Candler  ads.  Mayor,  &c.,  of  N.  Y.,  1  Wend. 
493,  993 

Where  vendor  upon  contract  makes  default  to  de- 
liver chattels,  measure  of  damage  is  difference  be- 
tween contract  price  and  value  of  chattels  at  time 
they  should  have  been  delivered. 

Clark  v-  Pinney,  7  Cow.  681,  863 

But  where  consideration  is  paid  in  advance,  the 
highest  price  between  time  of  delivery  and  trial  is 
the  measure  of  damages.  Idem.  263 

DEBT. 

Action  lies  on  justice's  judgment  immediately  on 
its  rendition,  though  execution  be  stayed  by  stat- 
ute. 

Smith  v.  Mumford,  9  Cow.  26,  553 

Contents  of  declaration.    Idem.  553 

Action  of  debt  will  lie  on  award. 

Ex  parte  Wallis,  7  Cow.  522,  2O9 

Action  of  debt  against  sheriff  for  escape,  lies  only 
for  escape  from  imprisonment  on  execution  from 
court  of  record. 

Brown  v.  Oenung,  1  Wend.  115,  856 

DEED. 

See  FRAUDULENT  CONVEYANCES. 
Deed  by  feme  covert  void,  and  proper  acknowledg- 
ment after  husband's  death  operates  as  original  exe- 
cution and  gives  deed  effect  from  that  time. 

Doe  v.  Rowland,  8  Cow.  277,  387 

Conveyance  or  mortgage  in  fee,  made  by  one  hav- 
ing only  a  life  estate,  is  valid  for  his  life, though  void 
for  the  excess. 

Sinclair  v.  Jackson,  8  Cow.  543,  473 

Permanent  objects'control  distances,  &c.,  in  con- 
veyances; and  a  clearing  is  a  permanent  object. 

Jackson  v.  Widger,  7  Cow.  723,  278 

Authority  to  execute,  must  be  by  deed. 

Van  Ostrand  ads.  Reed,  1  Wend.  424,  967 

On  conveyance  by  parent  to  child  with  reservation 
of  maintenance  and  requiring  payment  of  parent's 
debts,  with  condition  giving  right  of  reentry  on 
failure  to  pay  such  debts,  failure  to  pay  debts  due 
from  grantor  works  a  forfeiture,  which  may  be 
taken  advantage  of  by  heir,  after  grantor's  death. 

Jackson  v.  Topping,  1  Wend.  388,  955 

Land  under  water  will  pass,  if  it  is  within  the 
bounds  of  the  grant. 

Rogers  v.  Jones,  1  Wend.  237,  900 
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Correction  of  deed  cannot  be  made  collaterally. 

Pattison  v.  HuU,  9  Cow.  747,  8OO 

Deed  passes  the  incident  as  well  as  the  principal. 

Idem,  8OO 

Artificial  monuments  and  boundaries  control  dis- 
tances in  description. 

Jackson  v.  Ives,  9  Cow.  661,  77O 

Deed  must  receive  its  construction  from  its  lan- 
guage and  subject-matter. 

Jackson  v  Tibbits,  9  Cow.  241,  628 

Construction  of  deed  containing  operative  words 
both  of  a  partition  and  an  original  deed. 

Idem.  628 

Quitclaim  without  warranty  does  not  pass  subse- 
quently acquired  title. 

Jackson  v.  Window,  9  Cow.  13,  549 

Assuming  payment  of  debt  due  from  grantor  is 

good  consideration.    Idem.  549 

Deed  with  warranty  passes  subsequently  acquired 

title. 

Jackson  v.  Hoffman,  9  Cow.  271,  639 

Where  there  is  recital  in  deed  that  grant  is  made 
subject  to  certain  claim,  it  qualifies  covenants  of 
warranty  to  that  extent.  Idem.  639 

Acknowledgment,  in  deed,  of  payment  of  consid- 
eration may  be  contradicted  by  grantor. 

Whitbeck.  v.  Whitbeck,  9  Cow.  888,  637 

The  rule  that  a  deed  shall  not  be  contradicted  by 
parol  applies  only  as  to  parties  or  privies. 

Where  grant  is  for  site  of  court-house  and  jail, 
erection  of  stable  for  jailer  is  not  a  breach  of  condi- 
tion. 

Jackson  v.  Pike,  9  Cow.  69,  569 

Pecuniary  consideration  necessary  to  deed  of  bar- 
gain and  sale,  but  it  need  not  be  in  money  alone  and 
need  not  be  expressed  in  deed.  Idem.  569 

Conveyance  by  Indian  is  void  whether  he  reside 
with  his  tribe  or  not. 

Lee  v.  Glover,  8  Cow.  189,  355 

It  makes  no  difference  that  title  was  derived  by 
patent  from  the  people.  Idem.  355 

Either  sheriff  or  deputy  who  made  the  sale  may 
execute  the  deed. 

Gorham  v.  Gale,  7  Cow.  739,  283 

Where  in  conveyance,  lots  are  bounded  by  a  space 
called  a  street,  before  the  opening  of  the  street,  fee 
of  such  space  remains  in  grantor,  but  grantees  have 
perpetual  right  of  way  therein, 

Matter  of  Seventeenth  St.,  1  Wend.  262,        9O9 

Quitclaim  deed  passes  growing  crop  though  there 
was  parol  reservation  at  the  time. 

Austin  v.  Sawyer,  9  Cow.  39,  558 

But  parol  reservation  may  amount  to  a  sale  of  the 
crop  to  grantor.  Idem.  558 

Grammatical  sense  of  words  is  not  adhered  to  in 
construction  of  deed,  where  a  contrary  intent  is  ap- 
parent. To  give  effect  to  the  intent,the  word  "and" 
may  be  read  "or." 

Jackfxm  v.  Topping,  1  Wend.  388. 

DEFAULT. 

In  certiorari  at  term  will  be  opened  any  time  dur- 
ing term. 

Anonymous,  1  Wend.  75,  841 

Where  inquest  is  suffered  by  default,  counsel  sup- 
posing circuit  irregular,  inquest  set  aside  on  pay- 
ment of  all  costs,  on  affidavit  of  merits. 

Eagle  B'k  v.  Holley,  7  Cow.  514,  2O6 

Where  rule,  taken  by  default,  is  opened  on  excus- 
ing the  default,  it  must  be  heard  as  to  the  party  who 
took  it,  on  same  papers  upon  which  he  originally 
moved  it. 

Knowlton  v.  Bowrason,  8  Cow.  135,  336 
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DEFINITIONS. 

"Demise"  in  lease  for  years. 

Grannisv.  Clark,  8  Cow.  36, 
"Grant"  in  lease  for  years.    Idem. 
"Furs"  as  used  in  policy  of  insurance. 

Astor  v.  Union  Ins.  Co,,  7  Cow.  202.  97 

"  All  other  articles  perishable  in  their  own  nat- 
ure."   Idem.  97 
"  Hides"  and  "  skins"  as  used  in  policy. 

Idem.  97 

"  Necessity,"  meaning  of  as  used  in  Act  of  Legis- 
lature. 

Coates  et.  al.,  v.  Mayor  of  N.  Y.,  7  Cow. 

585,  230 

Construction  of  words  "  next"  and  "  then  next" 
in  pleadings. 

Tompkins  v.  Corwin,  9  Cow.  255,  633 

The  Act   incorporating   a  company  authorized 
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it  to  take  by  "  purchase."    Held  not  to  Include  de- 
vise. 

M 'Cat-tee  v.  Orphan  Asylum  Soc.,  9  Cow. 

437,  695 

The  words  "right"  and  '•justice"  in  statute  mean 
lugal,  not  arbitrary  right,  &c. 

Ex  parte  H'iUcocks,  1  Cow.  402.  168 

DEMURRER. 

Is  a  plea. 

Van  ads.  People,  1  Wend.  38,  888 

The  mise  in  writ  of  right  puts  in  issue  the  whole 

title,  including  the  Statute  of  Limitations,  and  plea 

thereafter  denying  seisin  of  the  ancestor  within  25 

years,  bad  on  demurrer  as  amounting  to  the  inise. 

Ten  Eyck  v.  Waterbury,  1  Cow.  51,  48 

Where  each  party  demurs  to  some  pleading  of  his 

adversary,  the  one  first  demurring  ought  to  make 

up  demurrer  book. 

Lisher  v.  Pierson,  8  Cow.  113,  339 

Where  facts  admitted  and  referred  to  the  court, 
this  is  in  substance  a  demurrer. 

People  v.  Vermilyea,  1  Cow.  108,  67 

One  demurring  in  good  faith,  may  withdraw  de- 
murrer and  plead,  though  it  is  overruled  as  friv- 
olous. 

MWer  v.  Heath,  7  Cow.  101,  65 

In  action  on  bond,  claim  of  greater  amount  than 
penalty,  is  no  cause  fora  demurrer. 

Pevey  v.  Sleight,  1  Wend.  518,  1OO2 

The  want  of  profert  of  letters  of  administration 

can  be  taken  advantage  of  only  by  special  demurrer. 

Allison  v.  Wilkins,  I  Wend.  153,  87O 

On  demurrer,  judgment  us  given  against  party 

making  first  fault  in  pleading,  if  fault  in  substance 

not  in  form. 

Utica  Ins.  Co.  v.  Scott,  8  Cow.  709,  529 

Alien  v.  Crofoot,  7  Cow.  46,  46 

DESCENT. 

Heir  is  only  cut  off  by  a  devise,  either  expressly 
or  by  implication  to  another.  A  direction  in  will,  to 
executors,  to  sell  land  to  pay  legacies,  and  distribute 
the  residue,  does  not  break  the  descent  to  the  heir 
at  law.  though  he  be  expressly  cut  off  by  a  disinher- 
iting legacy  and  a  declaration  that  he  take  nothing 
as  heir. 

Jackson  v.  Schauber,  7  Cow.  187,  92 

Lands  mortgaged  by  ancestor  are  legal  assets. 
Roosevelt  v.  Fulton,  1  Cow.  71,  54 

Plain  words  or  necessary  implication  in  will,  nec- 
essary to  disinherit  heir.  Idem.  54 

Under  Act  of  1807 ,  vesting  title  in  alien  heirs,  they 
take  according  to  law  of  descents  at  time  of  passing 
the  Act,  and  as  respects  limitations,  they  are  deemed 
to  have  accrued  from  that  time. 

Jackson  v.  Lyon,  9  Cow.  664,  771 

State  has  no  power  to  devest  one  set  of  heirs  and 
pass  title  to  others,  as  from  the  heirs  ex  parte,  ma- 
terna  to  those  who,  but  for  their  alienism  would 
have  been  heirs  ex  parte  paterna.  Idem.  '  771 

Bona  fide  purchaser,  or  devisee  from  brother  of 
grantee  of  military  tract,  who  died  without  heirs 
before  Statute  of  Descents,  takes  good  title  as 
against  subsequent  purchaser  from  father  of  de- 
ceased patentee. 

Jackson  v.  Mumford,  9  Cow.  254,  632 

DEVISE. 

A  specific  devise  to  one  person,  forms  an  excep- 
tion to  a  general  devise  to  another,  in  a  previous 
clause  in  will. 

Malin  v.  Malln,  1  Wend.  625,  1O39 

Party  holding  a  contract  for  conveyance  of  lands 
has  a  devisable  interest  in  such  lands,  and  devisee 
of  such  interest  may  transmit  to  another  by  will. 

Idem.  1O39 

If  subject-matter  of  devise  can  be  located  with- 
out latter  words  of  description,  they  may  be  re- 
jected, if  they  are  not  words  of  restriction. 

Doe  v.  Roe,  1  Wend.  541,  1O1O 

Right  of  entry  in  land  held  adversely,  devisable 
under  Statute  of  Wills. 

Jackson  v.  Varick,  7  Cow.  238,  11O 

Construction  of  clause  giving  annuities  "out  of 
the  profits  arising"  from  testator's  property,  means 
that  the  capital  shall  not  be  drawn  from. 

Roosevelt  v.  Fulton,  1  Cow.  71,  54 

Where  testator  devised  all  the  residue  of  his  real 
and  personal  estate,  after  payment  of  all  legacies 
and  other  bequests,  to  a  corporate  company,  to 
take  effect  immediately  after  debts  and  legacies 
paid,  if  he  should  leave  no  child,  or  if  he  should 
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leave  a  child,  then  upon  child's  death,  intermarriage 
or  attaining  21.  The  will  then  gave  to  his  executors 
all  his  real  estate,  subject  to  trusts  aforesaid,  to  be 
sold  by  them  when  child  obtained  his  majority  or 
married,  and  one  half  paid  to  him.  Where  posthum- 
ous child  born  to  testator  who  died  unmarried  be- 
fore arriving  at  21.  Held,  that  devise  was  direct  to 
corporation  and  not  a  trust,  and  so  void  under  the 
statute  as  to  the  real  estate. 

M  'Cartee  v.  Orphan  Asylum  Soc.,  9  Cow. 

437,  695 

Devise  to  natural  person  in  trust  for  corporation 

is  good.    Idem.  695 

A  devise,  with  power  to  convey  in  fee,  carries  a 

fee.    Otherwise,  if  the  power  be  to  devise  merely. 

Doe  v.  Howland,  8  Cow.  277,  387 

Devises  to  charitable  institutions,  when  valid. 

Idem.  695 

Devise  in  lieu  of  dower,  when  accepted,  is  good 
bar. 

Jackson  v.  Churchill,  7  Cow.  287,  127 

That  the  devise  to  widow  was  intended  in  lieu  of 
dower,  may  be  inferred  from  provisions  in  the  will. 
Idem.  127 

Bequest  of  money  to  debtor,  equal  to  or  exceed- 
ing debt  due,  though  unliquidated,  is  a  satisfaction, 
if  It  appear,  either  on  face  of  will  or  by  evidence 
aliunde,  to  be  so  intended. 

WiMia  ms  v  Crary,  8  Cow.  246,  376 

DISCHARGE. 

See  INSOLVENCY. 

DISCONTINUANCE. 

Trespass  against  a  defendant  who  has  obtained 
an  insolvent's  discharge,  may  be  discontinued  with- 
out costs. 

Merritt  ads.  Arden,  1  Wend.  91,  847 

Plaintiff  may,  in  assumpsit,  discontinue  without 
costs,  where  defendant,  after  suit  brought,  is  dis- 
charged under  Insolvent  Act,  though  he  stipulate 
not  to  a  rail  himself  of  his  discharge  as  a  defense. 

Honeywell  v.  Burns,  8  Cow.  121,  332 

Party  waives  a  discontinuance  of  pending  suit 

that  he  may  have  obtained  through  a  submission  of 

all  controversies  to  arbitration,  by  appearing  and 

defending  at  the  trial  of  the  cause. 

People  v.  Onondaga  C.  P.,  1  Wend.  314,         928 
Rule  for  discontinuance,  is  a  nullity,  without  pay- 
ment of  costs,  after  appearance. 

M  'Kinster  ads.  Van  Zandt,  1  Wend.  13,      819 

DISSEISIN. 

Is  entry  and  claiming  as  one's  own,  with  or  with- 
out color  of  right,  and  keeping  out  and  setting  in 
defiance  former  possessor  and  all  others. 
Clapp  v.  Bromagham,  9  Cow.  530, 

Actual  force  is  not  necessary.    Idem.  727 

Deforcement  equivalent  to  disseisin  in  respect  to 
constituting  adverse  possession.  Idem.  737 

Distinction  between  disseisin  and  claim  of  abso- 
lute ownership  by  tenant  in  common.  Idem  727. 

DOMICLL 

No  length  of  residence,  without  the  intention  of 
remaining,  constitutes  a  domicil. 

Matter  of  Thompson,  1  Wend.  43,  83O 

DOWER. 

Possession  of  husband,  prima  facie  evidence  of 
seisin  to  entitle  widow  to  dower. 

Jackson  v.  Waltermire,  7  Cow.  353,  151 

Demand  prior  to  suit  is  unnecessary. 

Jackson  v.  Churchill,  7  Cow.  287.  127 

Devise  in  lieu  of,  when  accepted,  is  good  bar. 

Idem.  117 

That  the  devise  to  widow  was  intended  in  lieu  of 
dower,  may  be  inferred  from  provision  in  will. 

Mem.  137 


EJECTMENT. 

Notice  to  quit  is  necessary  before  action  of  eject- 
ment by  landlord  against  tenant  from  year  to  year 
or  at  will ;  but  not  necessary  in  action,  by  vendor 
against  one  entering  under  contract  to  purchase. 

Jackson  v.  MiUer,  1  Cow.  747,  286 

Recovery  in  ejectment  not  conclusive  upon  de- 
fendant or  those  claiming  under  him. 

Jackson  v.  Tuttle,  9  Cow.  233,  «25 
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One  claiming  under  mortgage  admits  title  of 
mortgagor  at  time  of  execution.  Idem.  625 

B.,  a  purchaser  on  execution  sale  against  A, 
brought  ejectment  against  plaintiff  in  possession 
under  recovery  in  ejectment  against  A.,  who  set  up 
mortgage  given  by  A.,  which  was  shown  to  be 
usurious  and  void.  Held,  B.  entitled  to  recover 
against  defendant.  Idem.  625 

Prior  possession  good  ground  for  recovery  against 
claimant  by  possession,  unless  prior  possession 
voluntarily  abandoned  or  subsequent  possession 
acquired  by  ejectment. 

Jackson  v.  Walker,  7  Cow.  637.  248 

Every  person  may  defend  whose  title  is  connected 
and  consistent  with  the  occupier. 

Prohasco  ads.  Jackson,  1  Wend.  316,  939 

Mortgage  of  20  years  standing  no  bar  to  eject- 
ment. 

Jackson  v.  Schauber,  7  Cow.  187,  92 

Grantor,  who  holds  possession  after  conveyance, 
is  not  entitled  to  notice  to  quit,  where  presumption 
of  hiring  is  repelled. 

Jackson  v-  Burton,  1  Wend.  341,  938 

Where  title  to  only  a  part  of  premises  is  defended, 
the  plaintiff  may  take  judgment  against  casual  ejec- 
tor for  residue  on  the  usual  affidavit. 

Jackson  ads.  Underwood,  1  Wend.  95,          848 
Where  lessor  claimed  nothing  inconsistent  with 
rights  of  landlord,  he  cannot  defend. 

Jackson  v-  Stiles,  1  Wend.  103,  853 

To  entitle  plaintiff  to  recover  he  must,  at  trial, 
prove  defendant  in  possession. 

Jackson  v.  Ives,  9  Cow.  661,  77O 

Where  land  of  defendant  in  ejectment  is  sold 
under  ejectment  docketed  prior  to  judgment  in 
ejectment  obtained  by  cognovit,  purchaser  may  hold 
or  recover  possession  against  plaintiff  in  ejectment 
suit,  on  defendants'  prior  possession. 

Jackson  v.  Tuttle,  9  Cow.  333,  625 

Ejectment  does  not  lie  against  one  who  merely 
moved  hay  scales  on  premises  and  never  afterwards 
interfered  with  them. 

Jackson  v.  Pike,  9  Cow.  69,  569 

Outstanding  title  in  person  other  than  plaintiff's 
lessor  is  sufficient  .to  defeat  his  recovery  though 
•  defendant  do  not  claim  under  it. 

Jackson  v.  Harrington,  9  Cow.  86  576 

What  certainty  required  in  declaration.   See 

Seward  v.  Jackson,  8  Cow.  406,  427 

In  ejectment,  the  legal  title  alone  is  in  question. 

Sinclair  v.  Jackson,  8  Cow.  543,  473 

ELECTION  OF  OFFICERS. 

See  OFFICERS. 

Mere  reception  of  improper  votes  does  not  vitiate. 
Ex  parte  Murphy,  7  Cow.  153,  82 

Enough  must  be  shown  to  have  been  received  to 
reduce  vote  for  successful  party  to  a  minority. 

Idem.  82 

State  canvass  of  election  not  conclusive  when 
coming  collaterally  in  question. 

Ruxs  v.  Oott,  9  Cow.  169,  605 

Votes,  having  name  of  candidate  abbreviated,  al- 
lowed. 

People  v.  Ferguson,  8  Cow.  102,  325 

EQUITY. 

Equity  will  not  compel  purchaser  to  take  doubt- 
ful title  except  in  partition  case. 

Sebring  v.  Mersereau,  9  Cow.  344.  663 

Cross-bill'in  equity  is  in  nature  of  a  defense  and 
cannot  introduce  new  and  distinct  matters  not  em- 
braced in  original  suit. 

Gallatianv.  Cunningham,  8  Cow.  361,  413 

Equity  will  supply  defect  in  execution  of  power, 
but  remedy  in  such  case  must  be  in  equity. 

Sinclair  v.  Jackson,  8  Cow.  543,  473 

In  court  of  equity,  one  claiming  to  be  a  bona  ftde 

purchaser   must  positively  deny   notice   and   all 

knowledge  of  facts  charged,  from  which  notice  may 

be  inferred. 

Oallatian  v.  Cunningham,  8  Cow.  361,          413 

If  he  rely  upon  want  of  notice  in  another  it  must 

be  averred  in  same  way.    Idem.  413 

ERROR 

See  APPEAL  AND  WRIT  OF  ERROR. 

ESCAPE. 

Where  there  is  a  voluntary  escape  of  a  defendant 
and  a  subsequent  return,  without  the  authority  of 
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plaintiff,  the  defendant  is  not  a  prisoner  at  suit  of 
plaintiff,  and  there  can  be  no  escape. 

Littlefleld  ads.  Brown,  ]  Wend.  398,  959 

Return  of  prisoner  before  suit  brought  does  not 
purge  a  voluntary  escape.  Idem.  959 

Otherwise  in  case  of  negligent  escape.    Idem. 
Subsequent  consent  or  agreement  by  plaintiff  on 
good  consideration  discharges  sheriff. 

Powers  v.  Wilson,  7  Cow.  274,  122 

Agreement  not  to  sue  without  notice  and  reason- 
able time  to  retake  is  valid.    Idem.  122 
Pleading  such  consent ;  sufficiency  of  plea. 

Idem.  122 

The  plaintiff's  consent  that  a  prisoner  at  his  suit  on 
ca.  sa.  may  go  at  large,  is  a  discharge  of  the  judg- 
ment.   Idem.  122 
In  action  of  escape,  sheriff  cannot  object  to  ir- 
regularity of  ca.  sa. 

Ontario  Bk.  v.  Hallett,  8  Cow.  192,  356 

Force  of  special  bail  piece  is  spent  after  arrest  on 
ca.  sa.  though  prisoner  afterwards  escape. 

Ex  parte  Badgley,  7  Cow.  472.  193 

During  the  pendency  of  suit  against  sheriff  for 
escape,  the  debtor  may  depart  with  impunity. 

Littlefleld  ads.  Brown,  1  Wend.  398,  959 

Arrest  on  ca.  sa.  and  discharge  of  one  of  several 
joint  debtors  is  defense  to  escape  of  one  previously 
arrested. 

Ransom  v.  Keyes,  9  Cow.  128.  592 

Action  of  debt  against  sheriff  for  escape  lies  only 
for  escape  from  imprisonment  on  execution  from 
Court  of  Record. 

Brown  v.  Oenung,  1  Wend.  115,  856 

Escape  from  imprisonment  on  justices'  execu- 
tion, remedy  is  case.  Idem.  856 

ESCHEATS. 

Lands  do  not  escheat  if  there  be  remoter  heir 
capable  of  taking. 

Jackson  v.  Lyon,  9  Cow.  664,  771 

Act  for  registering  deeds  etc.  of  military  lands 
does  not  apply  to  deeds  granted  by  the  State,  and 
such  title  is  not  affected  by  Act  in  relation  to  es- 
cheats. 

Jackson  v.  Colver,  1  Wend.  488,  991 

ESCROW. 

Where  notes  for  release  of  dower  and  release  de- 
livered as  an  escrow  to  be  delivered  upon  a  day  cer- 
tain and  widow  died  prior  thereto ;  notes  and  re- 
lease held  inoperative,  the  contract  not  having  been 
completed. 

Artcher  v.  Whalen,  1  Wend.  179,  879 

ESTOPPEL. 

All  parties  defendants  to  bill  of  foreclosure  es- 
topped to  question  title  derived  from  decree  of 
foreclosure. 

Jackson  v.  Hoffman,  9  Cow.  271,  639 

Where  one  assumes  to  act  as  attorney  for  another 

and  receives  money  as  such,  in  action  against  him 

by  client  to  recover  the  money,  he  is  estopped  to 

deny  that  he  is  attorney. 

McFarlandv.  Crary,  8 Cow.  253,  378 

Vendee  under  contract  to  buy  and  all  holding 
under  him,  are  estopped  from  questioning  vendor  s 
title. 

Jackson  v.  Walker,  7  Cow.  637,  248 

Jackson  v.  Smith,  7  Cow.  717,  2  76 

Doctrine  of.  does  not  apply  except  between  same 
parties  acting  in  same  character. 

Jackson  v.  Hoffman,  9  Cow.  271,  639 

Part  owner  of  goods  bound  by  his  admissions  as 

to  title  of  another  part  owner  therein,  after  such 

interest  is  sold  on  execution  to  bona  fide  purchaser. 

Stephens  v.  Baird,  9  Cow.  274,     '  64O 

Estoppel  is  where  a  man  admits  an  act  or  deed,  by 

reciting  it  in  an  instrument  executed  by  him  or  by 

acting  under  the  deed. 

Sinclair  v.  Jackson,  8  Cow.  543,  473 

But  he  is  not  estopped,  if  the  truth  appear  by  that 
which  would  otherwise  work  an  estoppel. 

Idem.  473 

Lessee  estopped  to  show  title  out  of  lessor,  in 

ejectment  by  purchaser  under  n.  fa.  against  lessor. 

Jackson  v.  Jones,  9  Cow.  182,  6O8 

EVIDENCE. 

(1)  GENERALLY. 

(2)  DOCUMENTARY. 

(3)  ADMISSIONS  AND  DECLARATIONS. 

(4)  PAROL,  TO  CONTRADICT,  EXPLAIN  OB  VART 

WRITING  OR  RECORD. 
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(5)  TRIAL  EVIDENCE. 

(6)  PROCEEDINGS  AND  RECORDS  IN  ACTIONS  AS 
EVIDENCE  IN  OTHER  ACTIONS. 

(1)  GENERALLY. 

Proof  by  comparison  of  handwriting,  in  order  to 
ascertain  whether  both  were  written  by  same  per- 
son, is  inadmissible. 

Jackson  v.  Phillips,  9  Cow.  94,  578 

Witness  cannot  testify  from  such  comparison 
alone  nor  can  writings  be  submitted  to  jury. 

Idem.  578 

Ailm isibility  of  evidence  in  locating  subject  of 
deed. 

Jackson  v.  Jacoby,  9  Cow.  126,  590 

Possession  of  land,  vrima  facie  evidence  of  seisin. 
Jackson  v  Winsfou',  9  Cow.  13,  649 

Entries  in  account  books,  to  establish  facts  in 
favor  of  those  making  such  entries,  inadmissible. 
Schemerhorn  v.  Schemerhom,  1   Wend. 

119,  857 

General  reputation  merely,  inadmissible  to  prove 
who  are  officers  of  a  corporation. 

Litchfleld  Iron  Co.  v.  Bennett,  7  Cow.  234,    1O8 
Where  record  is  silent  in  regard  thereto,  proof  of 
material  fact  in  court  below  is  presumed. 

Overseers  of  Minden  v.  Cox,  7  Cow.  235,  1O9 
On  trial  of  question  whether  certain  articles  are 
within  in  mem.  in  policy  of  insurance  providing 
against  particular  average,  evidence  that  assured's 
agent  urged  the  taking  of  the  risk  on  ground  that 
the  articles  would  be  free  from  particular  average, 
Is  inadmissible ;  and  so  with  evidence  to  show  a  us- 
ual higher  rate  of  premiums  by  other  insurance 
agents  on  noa-memorandum  articles. 

Astorv.  Union  Ins.  Co.,  7  Cow.  202,  97 

There  is  no  presumption  of  title  in  mere  intruder. 
Jackson  v.  Schauber,  7  Cow.  187,  92 

Proof  of  material  fact  necessary  to  proper  dis- 
posal of  case,  will  be  presumed  in  collateral  action. 
Jackson  v.  Waltermire,  7  Cow.  353,  151 

(2)  DOCUMENTARY. 

Order  of  Court  of  Chancery  that  letters  should  is- 
sue on  a  certain  condition,  is  not  per  se  evidence 
that  they  have  actually  issued. 

Dale  v.  Roosevelt,  8  Cow.  333,  4O3 

Enrolled  decree  of  foreclosure,  with  master's  deed 
to  purchaser,  entitles  him  to  recover  in  ejectment, 
and  stranger  cannot  object  to  such  evidence. 

Sinclair  v.  Jackson,  8  Cow.  543,  473 

Where  field  book  of  original  survey  burned,  evi- 
dence of  what  was  included  in  plaintiff's  lot  is  deriv- 
able from  maps  copied  from  original  survey. 

Jackson  v.  Jacoby,  9  Cow.  125,  59O 

Recital  of  deed  in  bond  is  evidence  of  the  deed 
even  against  obligee  and  those  claiming  under  him, 
and  it  need  not  be  produced  or  accounted  for. 

Jackson  v.  Harrington,  9  Cow.  86,  576 

Order  of  filiation  and  maintenance  is  conclusive 
evidence  against  sureties  on  bond  given  by  putative 
father  for  bastard's  support. 

La  Frombois  v.  Jackson,  8  Cow.  623,  6OO 

Anything  said  or  done  by  either  party  relative  to 
agreement  in  question,  either  before  or  after,  may 
be  shown. 

Murray  v.  Bethune,  I  Wend.  191,  884 

The  mere  understanding  of  one  of  the  parties, 
without  the  assent  of  the  other,  cannot  be  shown. 

Idem.  884 

Copy  of  a  register  of  a  vessel,  properly  certified 
and  verified  by  Secretary  of  the  Navy,  is  admissible. 
Catlett  v.  Pacific  Ins.  Co.,  1  Wend.  561,        1O1 7 
Surveyors  report  that  vessel  was  put  in  in  distress, 
and  repairs  found  to  cost  twice  as  much  as  her  value 
and  that  she  was  sold  at  master's  request,  is  suffi- 
cient evidence  of  technical  total  loss.   Mem.    1O1 7 
Recitals  in  collector's  deed,  of  preliminary  steps 
on  sale  of  lands  for  taxes,  not  prima  facie  evidence, 
but  proof  of  such  steps  must  be  independent  of 
deed. 

Jackson  v.  Shepard,  1  Cow.  88,  60 

Receipt  of  consideration  in  deed  is  prima  facie 
evidence  of  ita  payment. 

Jackson  v.  M'Chesney,  7  Cow.  360,  153 

Contra  in  equity  on  bill  to  set  aside  deed   for 

fraud.    Idem.  153 

(3)  ADMISSIONS  AND  DECLARATIONS. 
Declarations  of  vendor's  agent  made  to  other  par- 
ties subsequent  to  sale,  relative  to  the  same  article 
in  question,  are  admissible. 

Welsh  v.  Carter,  1  Wend.  185,  •      881 
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Declarations  and  admissions  of  vendor  of  person- 
al property  made  before  sale,  are  Incompetent. 
Vendor  himself  should  be  called. 

Hurd  v.  West,  7  Cow.  752,  288- 

Admissions,  etc-,  made  in  attempt  to  compromise 
suit,  are  inadmissible  against  party  making  them ; 
as,  the  statement  of  plaintiff  that  his  attorney  was 
interested  in  the  claim  to  prove  his  interest  in  order 
to  exclude  him  as  a  witness. 

Williams  v.  Thorp,  8  Cow.  201,  359 

Admission  of  a  partner  after  dissolution,  does  not 
bind  copartners  except  to  avoid  the  Statute  of  Lim- 
itations. 

Hopkins  v.  Banks,  7  Cow.  650,  252 

Baker  v.  Stackpoole,  9  Cow.  420.  689- 

Declarations  of  trustees,  competent  evidence  for 
the  purpose  of  establishing  trust. 

Malin  v.  Malin,  1  Wend.  625,  1O3  » 

(4)  PAROL  TO   CONTRADICT,  EXPLAIN  OR   VARY 

WRITING  OR  RECORD. 

Parol  evidence  is  inadmissible  to  contradict  or 
vary  written  contract. 

Sinclair  v.  Jackson,  8  Cow.  543,  473 

Austin  v.  Sawyer,  9  Cow.  39,  658 

Pattison  v.  Hull,  9  Cow.  747,  80O 

Extrinsic  evidence  will  be  allowed  to  show  who 
was  intended  to  be  embraced  in  a  policy  of  insur- 
ance effected  "  on  account  of  the  owners." 

Cat  lett  v.  Pacific  Ins.  Co.,  1  Wend.  561,       1O1 7 
Acts  and  declarations  of  parties  connected  with 
subject  of  agreement,  are  admissible,  contra  as  to 
impressions  or  understanding. 

Murray  v.  Bethune,  1  Wend.  191,  884 

If  bond  or  note  is  misdescribed  in  part  in  mort- 
gage, it  may  be  made  certain  by  parol  evidence. 

Jackson  v.  Bowen,  7  Cow.  13,  35- 

If  it  appears  from  proof  aliunde,  that  testator 
left  no  property  corresponding  with  that  described 
in  the  will,  parol  evidence  will  be  allowed  to  ex- 
plain. 

Doe  v.  Roe,  1  Wend.  541,  1O1O- 

That  deed  in  possession  of  grantee  was  not  de- 
livered is  admissible. 

Roberts  ads.  Jackson,  1  Wend.  478,  987 

Specialty  not  impeachable  at  law  on  ground  of 
fraud  or  misrepresentation,  as  to  ita  consideration 
or  the  motives  of  its  execution. 

Jackson  v.  Hills,  8  Cow.  290,  39O- 

Declarations  of  testator  may  be  shown  in  case  of 
latent  ambiguity. 

Doe  v.  Roe,  1  Wend.,  541,  1O1O- 

Declarations  excluded  where  there  is  ambiguity  ^ 

but  an  attempt  made  to  show  mistake  in  drawing 

will.    Idem.  1O10 

Parol  evidence  to  show  intent  is  admissible  where 

bequest  of  money  is  made  to  intestate's  debtor. 

Williams  v.  Orary,  8  Cow.  246,  376- 

Contract  consummated  by  writing,  presumption 
is  it  contains  the  whole  and  representations  made 
previously  not  admissible. 

Reed  v.  Van  Ostrand,  1  Wend.  424,  987 

(5)  TRIAL  EVIDENCE. 

Evidence  that  testator  took  from  his  desk  where 
he  kept  valuable  papers,  a  number  of  papers  and 
burned  them,  is  not  evidence  by  which  jury  may 
infer  revocation,  unless  will  is  shown  to  be  among 
them. 

Jackson  v.  Betts,  9  Cow.  208,  616 

Recital  of  ca.  sa.  in  bond  for  jail  liberties,  is  suffi- 
cient proof  of  it. 

Ransom  v.  Keyes,  9  Cow.  128,  59O 

Proof  of  handwriting  of  subscribing  witnesses  in- 
admissible, unless  all  shown  to  be  without  jurisdic- 
tion of  court  or  dead. 

Jackson  v.  Cody,  9  Cow.  140,  595 

Proof  that  witness  cannot  be  found  on  diligent 
search  is  evidence  of  death  or  absence.   Idem.    595- 
In  such  case,  proof  of  handwriting  of  one  is  suf- 
ficient.   Idem.  695- 
Voluntary  return  in  escape  against  sheriff,  inad- 
missible under  general  issue. 

Howland  v-  Squier, 9  Cow.  91,  577 

A  receipt  for  money  paid  for  lands  for  construc- 
tion of  canal,  and  the  identity  of  lands  shown,  ap- 
praiser's books  not  necessary  to  show  what  lands 
were  paid  for. 

Brinktrhoff  v.  Wemple,  1  Wend.  470,  984 

Where  declaration  is  on  special  contract,  evidence 
applicable  to  general  counts  is  inadmissible. 

Davenport  v.  Wheeler,  7  Cow. 231,  1O7 

A  promissory  note  against  defendant  and  an- 
other, is  admissible  under  money  counts  against  de- 
fendant alone. 

Williams  v,  AUen,  7  Cow.  316,  13  T 
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Anything1  which  goea  in  discharge  of  a  promise  is 
admissible  in  evidence  under  general  issue. 

Edson  v.  Weston,  7  Cow.  278,  124 

Identity  of  names,  between  patentee  under  grant 

of  military  bounty  lands  and  plaintiff's  ancestor, 

may  be  shown  where  variance  appears ;  as  between 

Patterson  and  Petterson. 

Jackson  v.  Cody,  9  Cow.  140,  595 

Burden  of  disproving  lies  with  defendant. 

Idem.  595 

In  slander  for  charge  of  crime,  evidence  of  gen- 
eral reputation  of  commission  of  crime  inadmissi- 
ble in  mitigation  of  damages,  or  to  corroborate  wit- 
ness who  swore  to  mitigating  circumstances. 

Cole  v.  Perry,  8  Cow.  214,  364 

Ancient  lease,  as  evidence  of  conveyance  by  lease 
and  release,  connected  with  proof  of  possession  of 
parts  of  premises  for  40  and  20  years,  and  acts  of 
others  acknowledging  title,  will  justify  jury  in  pre- 
suming a  release. 

Jackson  v.  Lamb,  7  Cow.  431,  177 

In  moving  to  set  aside  report  of  referees  against 

partners,  on  ground  of  previous  dissolution  or  firm, 

no  evidence  is  admissible  except  what  was  before 

the  referees. 

Hopkins  v.  Banks,  7  Cow.  650,  252 

Promissory  note  is  conclusive  evidence  of  pecun- 
iary consideration  under  money  counts. 

HuQhes  v.  Wheeler,  8  Cow.  77,  316 

In  action  on  contract  to  deliver,  where  defense  of 
tender  is  set  up,  stamp  of  official  inspector  is  not 
conclusive  evidence  of  quality. 

Clintsman  v.  Northrop,  8  Cow.  45,  3O5 

Testimony  of  one  who  has  means  of  knowing 

whether  a  written  instrument  has  been  altered  or 

not,  outweighs  that  of  a  dozen  who  speak  only  from 

inspection. 

Malinv.  Malin,  1  Wend.  625.  1039 

(6)  PROCEEDINGS  AND  RECORDS  IN  ACTIONS,  AS  EV- 
IDENCE IN  OTHER  ACTIONS. 
History  of  execution  and  satisfaction  of  judg- 
ment for  money  in  record  of  foreign  court,  is  evi- 
dence of  payment. 

Packard  v.  HiM,  7  Cow.  434,  179 

Transcript  of  justice's  judgment,  prima  facie  evi- 
dence of  jurisdiction  and  rendition  of  judgment. 

Jackson  v.  Tuttle,  9  Cow.  233,  625 

A  recovery  in  favor  of  one  trespasser  is  not  evi- 
dence against  the  other. 

Marsh  v.  Berry,  7  Cow.  344,  147 

Indorsement  of  levy  on  execution  by  officer, 
prima  facie  evidence  of  such  levy  in  action  of  trover 
brought  by  him. 

Cornell  v.  Cook,  1  Cow.  310,  135 

Copy  of  foreign  judicial  record  certified  by  clerk 
having  custody  of  records,  his  handwriting  being 
proved,  the  court  having  no  seal.    Held,  sufficient- 
ly authenticated  and  entitled  to  be  read  in  evidence. 
Packard  v.  Hill,  1  Cow.  434,  1 79 

Parts  of  record  are  admissible  in  evidence. 

Idem.  179 

Written  statement  by  party  made  before  arbitra- 
tors is  inadmissible  in  his  favor,  where  it  does  not 
appear  that  it  was  submitted  to  his  adversary  before 
his  answer  was  put  in. 

LaFarge  v.  Kneeland,  7  Cow.  456,  186 

Judgment  in  partition  does  not  change  posses- 
sion, but  is  conclusive  in  ejectment  or  writ  of  right. 
Clapp  v.  Bromagham,  9  Cow.  530,  72  7 

A  submission  and  award  entered  into  by  one  part- 
ner, in  an  action  against  both,  is  not  admissible. 

McBride  v.  Hagan,  1  Wend.  326,  933 

Foreign  judgment  of  court  of  general  jurisdic- 
tion conclusive  against  citizen  of  this  State,  he 
having  appeared. 

Wheeler  v.  Raymond,  8  Cow.  311,  399 

EXAMINATION   DE   BENE    ESSE. 

Depositions  de  bene  esse  may  be  taken  at  any  stage 
of  the  cause,  even  before  issue  joined. 

Packard  v.  Hill,  7  Cow.  489,  199 

Where  it  is  certain  that  personal  attendance  of  a 
witness  cannot  be  procured  at  trial,  examination  de 
bene  esse  should  be  encouraged. 

Jackson  v.  Kent,  7  Cow.  59,  51 

A  foreign  witness  coming  to  this  State  on  the  re- 
quest of  the  party  for  that  purpose  may  be  exam- 
ined de  bene  esse. 

Wait  v.  Whitney,  7  Cow.  69,  53 

Notice  of  examination  should  always  be  given. 

Idem.  53 

Preliminary  steps  to  examination  may  be  proved 
by  affidavit,  unless  objected  to  at  the  time. 

Ja/bkson  v.  Kent,  7  Cow.  59,  51 
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Party  cannot  object  to  short  notice  after  appear- 
ance before  examiner  and  his  failure  to  object 
there.  Idem.  51 

EXECUTION. 

On  levying  ft.  fa.,  if  title  of  goods  in  question^ 
and  no  indemnity  tendered,  sheriff  should  call  jury 
to  try  title ;  but  if  indemnity  be  tendered,  sheriff 
must  sell  goods,  though  it  is  after  jury  find  the 
goods  not  the  debtor's. 

Curtis  v.  Patterson,  8  Cow.  65,  31» 

Sheriff  acts  at  his  peril  in  making  return  of  nuUa 
bona  under  any  other  circumstances.  Idem.  312 

Sale  on  execution  only  carries  a  lien  on  land  till 
after  15  months. 

Ex  parte  Peru  Iron  Co.,  7  Cow.  540,  215- 

Delay  of  sale  to  prevent  sacrifice  of  property  not 
fraudulent  as  to  subsequent  executions. 

Power  v.  Van  Buren,  7  Cow.  560,  222 

Where  sale  was  delayed  under  arrangement,  and 
execution  and  indorsements  of  levy  renewed,  but 
previous  to  such  renewal  other  judgments  were 
confessed,  on  which  such  property  was  sold.  Held 
under  the  circumstances  of  the  case,  sale  valid. 

Cornell  v.  Cook,  1  Cow.  310,  135- 

Levy  on  sufficient  personal  property  to  satisfy 
judgment  extinguishes  it,  though  execution  re- 
turned unsatisfied. 

Jackson  v.  Bowen,  7  Cow.  13,  35- 

Sale  on  fi.  fa.  not  set  aside  on  ground  that  plaint- 
iff's agent  bid  less  than  he  was  instructed  to  bid  by 
his  principal. 

Vandenburgh  v.  Briggs,  7  Cow.  367,  156- 

Where  defendant  in  the  judgment  and  execution 
never  was  in  possession,  but  claimed  to  be  owner  of 
the  lot,  the  purchaser  of  such  lot  at  sheriff's  sale 
had  not  title,  and  could  not  evict  defendant,  who 
afterwards  entered. 

Hagaman  ads.  Jackson,  1  Wend.  502,  996- 

Title  acquired  by  defendant  in  the  execution  sub- 
sequent to  sale  does  not  inure  to  benefit  of  pur- 
chaser. Idem.  996- 

Justice's  execution  may  be  renewed  without  a 
formal  return  of  nulla  bona. 

Visger  v.  Ward,  1  Wend.  551,  I O13 

May  be  renewed  after  return  day,  from  time  to 
time,  at  option  of  plaintiff.  Idem.  1O13 

Junior  judgment  creditor  is  entitled  to  surplus 
moneys  on  a  sale  under  senior  execution. 

Van  Nest  v.  Yeomans,  1  Wend.  87.  846- 

After  levy  under  fi.  fa.,  on  sheriff's  discovering 
prior  execution  sufficient  to  exhaust  all  the  prop- 
erty, he  may  return  the  fi.  fa.  nutta,  bona,  and  a  ca. 
sa.  subsequently  issued  is  not  irregular. 

Champenois  ads.  White,  1  Wend.  92,  847 

Where  execution  is  lost  after  levy  and  sale,  leave 
to  issue  new  one  must  be  on  notice  to  defendant. 

Douw  v.  Burt,  1  Wend.  89,  846- 

In  ejectment,  execution  for  costs  against  defend- 
ant properly  issues  in  name  of  nominal  plaintiff 
alone. 

Brown  v.  Demont,  9  Cow.  263,  636- 

Stranger  cannot  object  to  sale  on  execution  of 
several  parcels  of  goods  at  one  bid. 

Stephens  v.  Baird,  9  Cow.  274,  64O- 

A  conveyance  or  mortgage,  bona  fide,  by  judg- 
ment debtor  holding  unrecorded  deed,  intermediate 
judgment  and  sale  on  fi.fa.,  will  not  defeat  the  sale, 
as  sale  relates  to  time  of  docketing  judgment. 

Jackson  v.  Winslow,  9  Cow.  13.  549- 

Levy  on  judgment  obtained  as  collateral  security 
to  another  judgment  is  not  a  satisfaction  of  the 
latter. 

Ontario  Bk.  v.  HaOett,  8  Cow.  192,  35ft 

Levy  on  sufficient  property  and  release  thereof  is 
not  a  discharge  of  debtor,  if  he  procure  release  by 
his  own  fraudulent  act.  Idem.  356- 

Where  levy  was  made  before,  deputy  may  com- 
plete sale  after  expiration  of  sheriff's  term  of  office. 
Jackson  v.  Tuttle,  9  Cow.  233,  625- 

Sheriff  has  no  right  to  discharge  execution  with- 
out satisfaction  of  judgment.  - 

Cotton  v.  Camp,  1  Wend.  365,  947 

If  he  relinquish  lien  acquired  by  levy  without 
authority,  he  can  subsequently  enforce  execution 
against  same  property,  though  transferred  to  other 
creditors.  Idem.  94  7" 

Payment  of  sheriff's  fees  on  execution  does  not 
render  relinquishment  valid.  Idem.  947 

Where  part  of  estate  subject  to  judgment  lien  has- 
been  aliened,  judgment  creditor  may  be  compelled 
first  to  resort  to  part  not  so  aliened. 

Clowes  v.  Dickenson,  9  Cow.  403,  683- 

Where  part  aliened  has  unnecessarily  been  sold 
first,  he  will  be  compelled  to  restore  it  to  alienee, 
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or,  If  sold  to  hona  fide  purchaser,  to  account  to 
alienee  for  Its  value.    Idem.  683 

Market  price  at  time  of  sheriff's  sale  is  true  meas- 
ure of  compensation.  Idem.  683 

EXECUTORS  AND  ADMINISTRATORS. 

See  COSTS. 

Are  esteemed  but  one  person  in  law ;  acts  of  one 
are  acts  of  all ;  and  one  may  assign  or  pledge  note 
.as  collateral  security,  and  assignee  has,  on  assign- 
ment, power  coupled  with  an  interest. 

Wheeler  v.  Wheeler,  9  Cow.  34,  556 

Assignor  cannot  subsequently  release  to  debtor, 
with  notice  of  such  assignment.  Idem.  556 

Release  of  irregularity  in  judgment  by  adminis- 
trator of  defendant  cannot  affect  rights  of  heirs. 
Spraker  v.  Davis,  8  Cow.  132,  335 

One  sued  as  executor  de  son  tort,  who  pleads  ne 
unques  executor,  if  it  is  found  against  him,  is  liable 
de  bonis  propriis. 

CampbeU  v.  Tousey,  7  Cow.  64,  62 

Executor  or  administrator  appointed  in  another 
State  cannot  be  sued  here  as  such.  Idem.  53 

If  such  executor  or  administrator  intermeddle 
with  property  of  intestate  in  this  State,  he  is  liable 
for  all  assets  not  applied  in  due  course  of  adminis- 
tration, whether  collected  abroad  or  here.  Idem.  52 

And  so  with  any  other  person.    Idem.  52 

Executors  and  administrators  stand  on  same 
ground. 

Murray  v.  Blatchford,  1  Wend.  583,  1O24 

Collusion  is  any  intermeddling  with  the  executor 
and  the  assets  of  his  testator  by  which  the  executor 
is  guilty  of  violating  his  duty.  Idem.  1O24 

Persons  interested  in  an  estate  may  pursue  prop- 
erty into  the  hands  of  any  person  who  conspires 
•with  executor  to  waste  property.  Idem.  1O24 

Executors  will  be  held  to  bail  if  he  waste  the  prop- 
erty, but  a  refusal  to  apply  assets  to  payment  of 
debts  does  not  amount  to  a  devastavit. 

Pin-fell  v.  Hartness,  1  Wend.  303,  925 

Declaration  of  executor  that  he  intends  to  leave 
the  country  and  not  return,  will  not  justify  an 
order  to  hold  to  bail.  Idem.  925 

Any  one  receiving  assets  from  executor,  knowing 
such  disposition  to  be  in  violation  of  executor's 
duty,  is  adjudged  to  be  conniving  with  executor  to 
work  a  devastavit,  and  in  equity  is  ilable  directly  to 
person  injured. 

Colt  v.  Lasnier,  9  Cow.  -320,  655 


FACTOR. 

See  PRINCIPAL  AND  AGENT. 

FALSE  IMPRISONMENT. 

Party  not  responsible  for  issue  of  process  in  jus- 
tice' court  against  the  body,  without  his  direction 
or  sanction,  as  through  mistake  of  justice. 

Taylw-  v.  Trask,  1  Cow.  249,  113 

Where  process  is  executed  by  another  than  one 
required  by  statute,  it  is  void,  and  gives  no  juris- 
diction. 

Reynolds  v.  Orvis,  1  Cow.  269,  12O 

Where  a  justice  acts  ministerially  he  will  be  jus- 
tified. 

Gold  ads.  BisseU,  I  Wend.  210,  891 

Party  will  not  be  accountable  for  issuing  a  proc- 
ess, unless  he  direct  or  sanction  it.    Idem.          891 
False  imprisonment  will  not  lie  against  an  attor- 
ney for  subscribing  his  name  to  a  process  without 
other  proof  of  agency. 

Griswold  v.  Sedywick,  1  Wend.  126,  86O 

To  sustain  action  for  false  imprisonment  by  de- 
fendant in  ejectment  against  lessor  of  plaintiff, 
execution  must  be  shown  to  be  connected  with 
judgment,  and  that  lessor  or  his  attorney  were 
privy  to  its  execution,  or  had  recognized  it. 

Brown  v.  Demont,  9  Cow.  263,  636 

If  defendant  be  not  personally  arrested  and 
brought  before  justice  upon  warrant  under  $50 
Act,  he  acquires  no  jurisdiction. 

Colrf H  v.  Luther,  9  Cow.  61,  566 

Arrest  of  person  by  wrong  name  cannot  be  sus- 
tained, though  he  was  the  one  intended,  unless  he 
•was  as  well  known  by  one  name  as  another. 

Mead  v.  Haws,  1  Cow.  332,  143 

Griswold  v.  Sedgicick,  I  Wend.  126,  86O 
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FEIGNED  ISSUE. 

Will  not  be  awarded  where  less  than  $50  is  in  con- 
troversy. 

Brower  ads.  Feeter,  1  Wend.  18,  821 

FISHERY. 

In  navigable  rivers,  fishery  is  common;  one  claim- 
ing it  exclusively  must  show  right. 

Rogers  v.  Jones,  1  Wend.  237,  9OO 

FIXTURES. 

Property  for  manufacturing  purposes  fixed  to  de- 
mised premises  by  tenant  are  not  included  as  fix- 
tures. 

Raymond  v.  White,  1  Cow.  319,  138 

Conveyance  by  landlord  does  not  carry  such  prop- 
erty. Idem.  138 

FORCIBLE  ENTRY  AND  DETAINER. 

Same  circumstances  of  violence  or  terror  which 
will  constitute  forcible  entry  will  amount  to  a  for- 
cible detainer. 

People  v.  Rickert,  8  Cow.  226,  369 

Title  or  defendant  is  not  in  question  on  trial  of 
indictment  for  forcible  entry  or  detainer. 

Idem.  369 

Under  such  indictment,  jury  may  find  defendant 
guilty  of  forcible  detainer  only.  Idem.  369 

The  jury  having  found  the  words,  "  It  will  not  be 
well  for  you,  if  you  ever  come  upon  the  premises 
again  by  day  or  night,"  to  amount  to  a  forcible  de- 
tainer, new  trial  refused.  Idem.  369 

FORGERY. 

Forgery  of  an  instrument  void  on  its  face  is  not 
an  indictable  crime. 

People  v.  Shall,  9  Cow.  778,  811 

Forgery  is  the  fraudulent  making  or  alteration  of 
a  writing  to  the  prejudice  of  anothers'  rights. 

People  v.  Fitch,  1  Wend.  198,  886 

Alteration  of  an  order  by  the  drawer  after  it  has 

been  accepted  and  paid  and  returned, is  not  forgery, 

though  done  with  fraudulent  intent.    Idem.       886 

FORMER  RECOVERY. 

Former  recovery  and  actual  satisfaction  bars  ac- 
tion of  trover  against  another  for  same  chattel.but 
judgment  and  imprisonment  against  former  de- 
fendant is  not  actual  satisfaction. 

Ousterhout  v.  Roberts,  8  Cow.  43,  3O4 

FRAUD. 

See  FRAUDULENT  CONVEYANCES. 
An  answer  to  a  bill  in  chancery,  charging  fraud, 
responsive  to  the  bill  denying  the  charge  and  un- 
contradicted  by  evidence,  rebuts  the  idea  of  fraud. 
Murray  v.  Blatchford,  1  Wend.  583,  1 024 

Fraud  in  relation  to  consideration  is  no  defense  at 
law  on  specialty ;  contra  in  equity. 

Dale  v.  Roosevelt,  9  Cow.  307,  651 

Fraud  in  equity  may  be  presumed,  in  law  it  must 
be  proved. 

Gallatian  v.  Cunningham,  8  Cow.  361,          413 
Fan  Ostrand  ads.  Reed.  1  Wend.  424,  967 

FRAUDULENT   CONVEYANCES. 

Conditional  sale  of  vessel,  by  one  in  embarrassed 
circumstances,  against  whom  a  suit  was  pending,  is 
fraudulent  as  to  creditors,  and  void. 

Stuteon  v.  Brown,  7  Cow.  732,  281 

Conveyance  by  one  in  failing  circumstances  when 
adjudged  fraudulent  and  when  evidence  admissible 
to  prove.  See 

Jackson  v.  Mather,  1  Cow.  301.  131 

Sale  by  one  indebted,  in  consideration  of  support- 
ing his  family,  is  fraudulent  and  void  as  to  credit- 
ors and  where  jury  found  it  to  be  valid,  new  trial 
granted. 

Jackson  v.  Parker,  9  Cow.  73.  571 

Conveyance  never  conclusively  presumed  fraud- 
ulent. Presumption  of  fraud  may  be  rebutted  by 
circumstances. 

Seward  v.  Jackson,  8  Cow.  406,  427 

A  father  conveyed  to  his  son  all  his  real  estate 
after  having  guaranteed  payment  of  a  judgment 
against  another,  who  might  well  be  supposed  solv- 
ent, whereupon  the  son  executed  an  annuity  bond 
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to  his  father,  after  which  judgment  was  obtained 
against  the  father  on  the  guaranty.  Held,  that  the 
conveyance  was  not  voluntary  and  void  as  to  cred- 
itors, the  annuity  bond  being  a  good  consideration: 
neither  was  it  fraudulent.  Idem.  427 

FREIGHT. 

A  contracted  with  B  to  carry  his  goods  from  N.  Y. 
to  Rochester.  He  carried  them  part  way  and  trans- 
ferred them  to  C,  a  connecting  carrier.  C,  without 
knowledge  of  A's  contract,  delivered  goods  to  Band 
tendered  bill  for  freight,  including  As  charges.  B 
not  objecting  when  bill  was  rendered,  held  liable  on 
implied  promise  to  pay  It.  and  that  he  must  look  to 
A  for  injuries  to  goods  happening  prior  to  delivery 
toC. 

Allen  v.  Smith,  8  Cow.  301,  395 

Master  of  vessel  may  collect  freight  as  agent  of 
owner  but  has  no  personal  lien  thereon. 

Ingersoll  v.  Van  Bokkelin,  1  Cow.  670,          259 

Payment  of  freight  to  either  master  or  owner  dis- 
charges lien  on  goods.  Idem.  259 

Both  master  and  owner  are  liable  for  supplies  and 
advances,  and  master  has  lien  on  cargo  and  freight 
for  amount  of  his  liability.  Idem.  259 


GUARANTY. 

On  note.  I  guarantee  the  collection  of  this  note 
to  G.  L. ;  held,  guarantor  not  liable  until  holders 
have  tried  to  collect  of  the  makers. 

Cumpston  v.  McNair,  1  Wend.  457,  98O 

In  assignment,  under  seal,  of  certain  contracts  for 
payment  of  money,  covenant  as  to  amount  due  is 
a  guaranty  of  its  payment. 

Mech.  &  F.  Ins.  Co.  v.  Ogden,  1  Wend. 

137,  864 

In  action  thereon,  previous  demand  of  persons 
bound  by  the  contracts  must  be  averred. 

Idem.  864 

GUARDIAN  AND  WARD. 

Appointment  of  guardian  by  surrogate  for  infant 
over  14  years  of  age  is  void  if  made  without  infant's 
choice. 

Sherman  v.  Ballon,  8  Cow.  304,  396 

Where  one  assumes  to  act  as  guardian,  infant  may 
•elect  to  consider  him  a  wrong-doer  and  bring  tres- 
pass or  charge  him  as  guardian ;  if  infant  waive  the 
tort  his  remedy  is  by  action  of  account  or  bill  in 
equity.  Idem.  396 

None  can  be  guardian  in  socage  except  one  to 
whom  the  inheritance  cannot  possibly  descend  ; 
hence  a  father  is  excluded. 

Jackson  v-  Combs,  7  Cow.  36,  43 

Guardian  in  socage  continues  after  age  of  14  years 
if  no  other  guardian  be  appointed.  Idem.  43 

Guardian  may  be  removed,  compelled  to  account 
and  another  appointed  by  Court  of  Chancery  on  pe- 
tition. 

Disbrow  v.  Henshaw,  8  Cow.  349,  4O9 

C.  P.  may  appoint  guardians  for  infants  on  appeal 
though  none  were  appointed  in  justice's  court. 

Moody  v.  Gleanon  7  Cow.  482,  196 

GRAND  JURY 

District  attorney  ought  not  to  attend  the  grand 
jury  except  to  advise  them  on  request. 

Anonymous,  7  Cow,  563.  223 


HABEAS  CORPUS. 

Military  offenses  are  not  within  Habeas  Corpus 
Acts  or  amendments  thereto. 

Cole  v.  Thfiyer,  8  Cow.  249,  377 

Any  person  illegally  detained  has  a  right  to  be  dis- 
charged on  habeas  corpus. 

In  re  CarUton,  7  Cow.  471 ,  192 

Where  there  are  two  causes  of  imprisonment,  one 
bad,  the  other  good,  prisoner  may  be  discharged  as 
to  one  and  remanded  on  the  other. 

Exparte  Badgley,  7  Cow.  472,  193 

Where  in  action  in  C.  P.  against  joint  debtors  one 
only  is  arrested,  he  may  remove  cause  by  habeas 
corpus  and  put  in  bail  for  himself  only. 

Corliss  v.  Wyckoff,  7  Cow.  145.  79 

Milage  on  hab.  corn,  ad  test,  computed  both  ways. 
Utica  B'k  v.  ffibbe,  7  Cow.  424,  1 75 
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HIGHWAYS. 

Damages  awarded  by  a  Jury  to  a  person  for  land 
taken  tn  laying  out  street  after  proceedings  regular- 
ly confirmed,  cannot  be  defeated  by  discontinuance 
of  the  proceedings. 

Hawkins  v.  Trustees  Village  of  Rochester, 

1  Wend.  53.  833 

Decision  of  judges  relative  to  highways  is  final, 
where  proceedings  of  commissioners  laying  out 
road  are  affirmed,  not  when  reversed. 

Bruyn  v.  Graham,  1  Wend.  370,  949 

Road  may  be  laid  out,  though  a  former  road,on  or 

near  same  route  is  annulled.    Idem.  949 

Damages  made  for  full  value  of  land  required  for 

a  street,  will  be  corrected  by  allowance  of  damages 

only  for  fee  of  land  subject  to  right  of  way. 

Matter  of  Seventeenth  St.  1  Wend.  262,        9O9 
Commissioners  are  vested  with  a  power  to  be  ex- 
ercised as  the  emergency  of  each  case  requires. 

Bruyn  v.  Graham,  1  Wend.  370,  949 

Fees  of  commissioners  under  Act  for  Partition  of 
Lands.  See5 

Anonymous,  8  Cow.  115,  33O 

Where,  in   conveyance,  lots  are  bounded  by  a 

space  called  a  street,  before  opening  of  the  street, 

fee  of  such  space  remains  in  grantor,  but  grantees 

have  perpetual  right  of  way  therein. 

Matter  of  Seventeenth  St.,  1  Wend.  262,       9O9 
Individual  may  sustain  action  for  erecting  fence 
across  public  highway  when  he  can  show  special 
damage. 

Pierce  v.  Dart,  7  Cow.  609,  238 

Remedy  not  barred  by  abating  nuisance. 

Idem.  238 

Until  the  proceedings  have  progressed  so  as  to 

give  mutual  rights  to  the  parties,  the  trustees  may 

refuse  to  proceed,  but  after  rights  become  vested 

they  cannot. 

People  v.  Corporation  of  Brookl.yn, 
1  Wend,  318,  93O 

HUSBAND  AND  WIFE. 

Wife  may  convey  to  husband  by  indirect  mode  of 
conveyance. 

M'Cartee  v.  Orphan  Asylum  Soc., 

9  Cow.  437,  695 

Property  of  wife,  on  marriage,  passes  to  her  hus- 
band. 

Hyde  v.  Stone,  9  Cow.  230,  624 

On  conveyance  to  husband  and  wife  during  cov- 
erture they  are  seised  per  tout  not  per  mi,  and  deed 
by  either  without  other  is  void. 

Doe  v.  Holland,  8  Cow.  277,  387 


INDEMNITY. 

Notice  by  sheriff  to  obligors  of  bond  of  suit 
against  himself  must  give  the  opportunity  to  de- 
fend, but  if  they  appear  in  season  to  make  defense 
they  cannot  allege  want  of  due  notice. 

Riley  v.  Seymour,  1  Wend.  143.  866 

Where  bond  is  given  to  indemnify  town  concern- 
ing bastard,  action  may  be  maintained  thereon  for 
breach  of  as  soon  as  town  becomes  liable,  without 
actual  disbursement. 

La  Frombois  v.  Jackson.  8  Cow.  589,  488 

Promise  to  indemnify  against  a  trespass  is  valid, 
unless  promisor  show  that  promisee  knew  act  to  be 
a  trespass  and  illegal. 

Stone  v.  Hooker,  9  Cow.  154,  6OO 

Under  such  promise  damages  recovered  against 
promisee  by  his  agents  whom  he  had  indemnified, 
are  recoverable  against  promisor.  Idem.  6OO 

Bond  of  indemnity  to  save  harmless  the  Mayor, 
etc.,  of  New  York  from  expense  of  maintaining  pas- 
sengers brought  from  abroad,  not  unconstitutional. 
Candlerads.  Mayor,  etc.,  of  N.  Y., 

1  Wend.  493,  993 

Previous  order  for  support  of  such  person  not 

necessary  to  action  on  bond.    Idem.  993 

INDIANS. 

Conveyance  by  Indian  is  void  whether  he  resides 
with  his  tribe  or  not. 

Lee  v.  Glover,  8  Cow.  189,  355 

It  makes  no  difference  that  title  was  derived  by 
patent  from  the  people.  Idem.  355 

INDICTMENT. 

Indictment  for  conspiracy  to  defraud  must  set 
forth  means  agreed  upon  by  conspirators. 

People  v.  Eckford,  7  Cow.  535,  213 
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Court  may.  In  its  discretion,  quash  Indictment  for 
Insufficiency.  Idem.  213 

Quashing  as  to  one  of  several  defendants  quashes 
it  as  to  all.  Idem.  213 

Judicial  notice  is  taken  of  division  of  State  into 
towns;  as  stating1  in  indictment  that  offense  was 
committed  in  certain  town,  Is  equivalent  to  stating 
the  county. 

People  v.  Breese,  7  Cow.  429,  177 

Form  of  Indictment  for  conspiracy  to  defraud  an 
individual  of  his  property. 

Lambert  v.  People,  1  Cow.  166,  86 

Reversed  in  Lambert  v.  People,  9  Cow.  678    744 

It  may  be  very  general  in  its  terms.    Idem.        86 

In  indictment  for  conspiracy  the  object  should  be 
specifically  set  forth,  or  means  intended  to  be  used 
should  be  particularly  set  forth  and  shown  to  be 
criminal. 

Lambert  v.  People,  9  Cow.  530,  787 

What  offenses  are  indictable  as  conspiracies, 
frauds  or  cheats.  Idem.  72  7 

INFANTS. 

Avoidance  of  partly  executed  contract  by  infant 
does  not  affect  the  part  already  executed. 

3f  Coy  v.  Huffman,  8  Cow.  84,  318 

Contracts  by  infants  are  not  voidable  till  they 
become  of  age. 

Roof  v.  Stafford,  7  Cow.  179.  89 

Infants'  executory  contracts  are  voidable  at  any 
time  without  restoring  or  being  liable  to  restore 
the  consideration;  otherwise,  as  to  executed  con- 
tracts. Idem.  89 
Promise  by  infant  to  marry  is  good  consideration 
for  promise  by  the  other. 

WUlard  v.  Stone,  1  Cow.  22,  38 

Enlistment  of  minor  in  U.  S.  Army  is  void. 

In  re  Carleton,  1  Cow.  471,  192 

Infant  having  sold  chattel  of  his  own  may  main- 
tain trover  to  recover  it  of  vendee  before  coming  of 
age  and  without  demand. 

Stafford  v.  Roof,  9  Cow.  626,  759 

Sale  of  land  by  infant  not  voidable  before  he  at- 
tains his  majority.    Idem.  759 
Infant  can  maintain  action  for  services  in  his  own 
name,  where  his  father  consented  to  the  service  on 
a  promise  to  pay  the  infant. 

Burlingame  v.  Burlingame,  7  Cow.  92,  62 

INJUNCTION. 

Answer  denying  all  knowledge  and  belief  of  al- 
leged fraud  in  deed  is  not  sufficient  whereon  to  dis- 
solve an  injunction  against  ejectments  prosecuted 
on  such  deed. 

Comstock  v.  Apthorpe,  8  Cow.  386,  481 

INQUEST. 

Taken  in  absence  of  counsel  will  be  set  aside,  costs 

to  abide  event,  if  cause  could  not  have  been  tried. 

Farnam  ads.  Despard,  1  Wend.  287,  918 

Rights  when  an  inquest  is  taken  out  of  its  regular 

order.    See 

Green  ads.  Willis,  1  Wend.  78,  842 

INSOLVENCY. 

A  failure  to  specify  the  true  cause  and  considera- 
tion upon  which  tde  debts  were  contracted  renders 
discharge  void. 

Slidea  v.  M'Crea,  1  Wend.  156,  871 

From  want  of  proper  specification,  the  intent  to 
defraud  is  inferable  and  need  not  be  proved. 

Idem.  871 

Assignee  of  judgment  procured  by  insolvent  to 
purchase  for  nominal  consideration  can  be  a  peti- 
tioning creditor  only  for  sum  paid. 

Idem.  871 

Discharge  obtained  by  petition  in  which  a  sum 
greater  than  that  actually  paid  was  necessary  to 
make  up  the  two  thirds  will  be  adjudged  void. 

Idem.  871 

Insolvent's  discharge  under  Act  to  abolish  impris- 
onment for  debt  may  be  granted  by  judge  of  C.  P., 
though  not  a  counsel  in  Supreme  Court. 

Union  Cotton  M'f'V  v.  Curtis,  7  Cow.  105,       66 
Insolvent's  notice  to  creditors  to  show  cause  must 
be  published  six  whole  weeks. 

Anonymous,  1  Wend.  90,  847 

State  insolvent  law  discharging  person  and  future 

property  of  debtor  is  constitutional  as  to  contracts 

between  citizens  of  that  State  made  subsequent  to 

passage  of  such  Act. 

Sebring  v.  Mersereau,  9  Cow.  344,  663 
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INSPECTION  AND  DISCOVERY. 

Chancery  orders,  deeds  and  other  papers  con- 
tested as  false  or  fraudulent  to  be  brought  into- 
court  for  inspection. 

Comstock  v.  Apthorpe,  8  Cow.  386,  421 

INSURANCE. 

See  MARINE  INSURANCE. 

Where  papers  furnishing  details  were  consumed 
with  the  goods,  statement  of  gross  amount  lost, 
with  circumstances  of  loss,  sufficient  preliminary 
proofs,  notwithstanding  books  of  account  and  other 
vouchers,  were  required  by  condition  in  policy. 

Norton  v,  R.  &  S.  Ins.  Co.,  7  Cow.  645,          25O 
Possession  under  contract  of  purchase  and  pay- 
ment in  pursuance  thereof  gives  an  insurable  inter- 
est. 

M'Oivney  v.  Phoenix  Fire  Ins.  Co., 

1  Wend.  85,  845- 

Strict  preliminary  proof  in  cases  of  fire  insurance 
may  be  waived  as  in  marine  insurance. 

Dawes  v.  N.  R.  Ins.  Co.,  7  Cow.  462,  188- 

INTEREST. 

Cannot  be  recovered  on  the  debt  in  action  against 
sheriff  for  escape. 

Littlefleld  ads.  Brown,  1  Wend.  398,  959- 


JOINT  LIABILITY. 

Though  nonbailable  process  go  against  several,, 
jointly,  plaintiff  may  declare  against  them  sev- 
erally. 

Knickerbocker  v.  Colver,  8  Cow.  Ill,  329* 

Where  joint  trespassers  were  sued  jointly  by  non- 
bailable  process,  but  pleaded  separately,  and  judg- 
ment by  confession  had  against  each  and  full  costs; 
satisfaction  by  one  discharges  the  other,  but  plaint- 
iff may  collect  costs  of  each.    Idem.  329 

Survivor  alone  liable  on  joint  contract,  and  action 
does  not  lie  against  executor  of  deceased  obligor, 
Grant  v.  Shurter,  1  Wend.  148,  86» 

Otherwise,  where  contract  was  several  or  joint  and 
several.  Idem.  868 

JUDGMENT. 

Sale  under  judgment  held  valid  notwithstanding 
lis  pendens.  See 

Roberts  ads.  Jackson,  1  Wend.  478,  98  T 

Where  oartnership  property  is  sold  under  execu- 
tion, creditors  having  judgments  against  the  firm 
are  entitled  to  preference  over  creditors  having 
judgments  against  one  partner. 

Crane  v.  French,  1  Wend.  311,  92  T 

Judgment  roll  need  not  contain  proceedings  sub- 
sequent to  suing  out  writ  of  error. 
.      Dale  ads.  Rosevelt,  1  Wend.  25,  823 

Where  there  are  two  avowries,  one  bad,  but  both 
found  for  defendant,  plaintiff  not  entited  to  judg- 
ment, notwithstanding  verdict. 
Pemberton  v.  Van  Rensselaer, 

I  Wend.  307,  926 

Defendant  can  have  judgment  on  the  good 
avowry  by  remitting  damages  on  the  other. 

Idem.  926 

On  conviction  for  perjury,  judgment  will  not  be 
rendered  in  defendant's  absence. 

People  v.  Winchell,  7  Cow.  525,  21O 

As  between  judgments  over  10  years  old,  the  eld- 
est takes  preference. 

Ex  parte  Peru  Iron  Co.,  7  Cow.  540,  215- 

Judgment  after  10  years  is  junior  to  later  Judg- 
ments, but  continues  lien  as  to  debtor  and  his  heirs, 
and  holder  may  redeem  thereon. 

Idem.  215- 

Where  defendant  stands  by  and  allows  verdict  to 

be  taken  against  him.  supposing  proceedings  to  be 

irregular,  it  will  not  be  set  aside,  when  intent  is  to 

harass  plaintiff. 

Johnson  ads.  Jackson,  1  Wend.  284,  918- 

Judgments  in  courts  of  record  have  preference 
over  those  rendered  in  justice's  court. 

Sherwood  v.  Johnson,  1  Wend.  443,  975- 

Judgments  of  more  than  five  years'  standing,  can 
not  be  vacated  by  plaintiff. 

Barheydt  ads.  Adams,  1  Wend.  101,  851 

Judgments  entered  on  cognovit  given  by  defend- 
ant while  under  arrest,  will  not  be  set  aside  if  the 
act  is  for  duress  where  evidence  is  satisfactory  that 
the  act  was  voluntary. 

Smith  ads.  Storm,  1  Wend.  37,  28  T 
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Cannot  regularly  be  signed  until  four  days  in 
term  have  intervened,  the  postea  may  be  filed  first 
day. 

Bank  of  Orange  v.  Brown,  1  Wend.  31,         827 
Only  defendant  can  avail  himself  of  the  irregu- 
larity.   Idem.  827 
Lien  of  judgment,  attaches  on  interest  of  one  in 
possession  of  land. 

Jackson  v.  Tuttle,  9  Cow.  233,  625 

Judgment  lien  attaches  to  interest  of  one  in  pos- 
session under  contract  of  purchase,  and  it  may  be 
sold  on  fl.  fa. 

Jackson  v.  Parker,  9  Cow.  73,  571 

Arrest  on  ca.  sa.  and  discharge  of  one  of  several 
joint  debtors  extinguishes  judgment  as  to  all. 

Ransom  v.  Keyes,  9  Cow.  128,  59O 

Transcript  of  justice's  judgment  for  filing  in 
clerk's  office  need  not  show  proceedings  before  jus- 
tice which  respect  regularity  of  judgment  and  give 
jurisdiction. 

Jackson  v.  Jones,  9  Cow.  182,  6O8 

When  entered  it  becomes  a  lien  and  proof  of 

transcript  is  sufficient  in  deducing  title  by  sheriff's 

sale  under  fl.  fa.    Idem.  608 

Where  party,  after  perfecting  judgment,  appears 

and  argues  against  new  trial  on  the  merits  upon  bill 

of  exceptions,  this  is  waiver  of  judgment  and  vaca- 

tur  will  be  ordered. 

Roosevelt  v.  Fulton,  7  Cow.  107,  67 

Judgment  is  extinguished  by  discharge  of  debtor 
on  execution  and  this  discharges  bail,  though  after 
judgment  rendered  against  him. 

Lathrop  v.  Briggs,  S  Cow.  171,  349 

Recovery  of  judgment  by  cognovit. 

Stone  v.  Hooker.  9  Cow.  154,  6OO 

Tender  of  money  due  on  a  judgment  does  not  per 
se,  discharge  it  or  take  away  lien  of  the  judgment 
•creditor,  but  he  may  still  redeem  upon  as  a  judg- 
ment creditor. 

Law  v.  Jackson,  9  Cow.  641,  765 

When  party  brings  action  and  obtains  judgment 
for  an  indivisible  demand,  he  cannot  plead  residue 
as  offset  in  action  against  him  by  opposite  party. 

MiUer  v.  Covert,  1  Wend.  487,  99O 

Judgment  against  mortgagor,  intermediate  de- 
fault and  sale  under  foreclosure  is  lien  on  equity  of 
redemption  under  mortgage  sriven  to  loan  officers, 
and  it  may  be  sold  on  execution,  though  mortgagor 
has  assigned  to  another  who  is  the  one  making  de- 
fault ;  and  purchaser  may  redeem  as  assignee  of 
mortgagor's  interest. 

Jackson  v.  Rhodes,  8  Cow.  47,  3O6 

JURISDICTION. 

Circuit  Court  of  U.  S.  has  general  jurisdiction,  ex- 
cept as  to  parties. 

Griswold  v.  Sedgwiek,  1  Wend.  126,  86O 

Supreme  Court  will  not  examine  into  proceedings 
of  Circuit  Court  of  U.  S.,  to  ascertain  if  they  are  ac- 
cording to  the  practice  of  that  court.    Idem.       86O 
Averment  that  parties  are  citizens  of  different 
States  is  sufficient  to  give  jurisdiction.    Idem.    86O 
To  take  away  jurisdiction  of  State  over  Territory 
ceded  to  U.  S.,  such  jurisdiction  must  be  expressly 
surrendered  by  the  State. 

In  re  Carleton,  7  Cow.  471,  192 

State  retains  jurisdiction  of  West  Point. 

Idem.  192 

Court  of  Chancery  has  at  least  concurrent  juris- 
diction with  Court  of  Errors,  to  determine  whether 
appeal  to  the  latter  shall  stay  proceedings. 

Lott  v.  Roosevelt,  9  Cow.  526,  725 

JUSTICE'  COURT. 

Not  a  court  of  record. 

Brown  v.  Genung,  1  Wend.  115.  856 

It  is  error  for  justice  knowingly  to  receive  testi- 
mony of  interested  witness  though  no  objection 
made  at  the  time. 

Finch  v.  M'DowaU,  7  Cow.  537,  214 

If  defendant  be  not   personally    arrested    and 

brought  before  justice  upon   warrant   under   $50 

Act,  he  acquires  no  jurisdiction  and  his  subsequent 

acts  thereunder  are  void. 

Colvin.  v  Luther,  9  Cow.  61,  566 

Confession  of  judgment  thereunder  by  defendant 
Is  void.  Idem.  566 

On  appeal,  all  the  costs  of  suit  must  be  paid  jus- 
tice. Party  cannot  retain  portion. 

People  v.  Saratoga  C.  P,>  1  Wend.  282,  916 

After  cause  heard  ex  parte  in  defendant's  absence, 
justice  cannot  open  matter  and  proceed  to  rehear- 
ing without  plaintiff's  consent. 

People  v.  Lynde,  8  Cow.  133,  336 

COWEN  7,  8,  9,  WEND.  1. 


When  Supreme  Court  can  see  that  the  merits  have 
been  fairly  tried,  it  will  not  examine  into  formali- 
ties of  proceedings. 

Stuart  v.  Close,  1  Wend.  438,  973 

Technical  nicety  and  legal  precision  not  required 
in  pleadings.  Idem.  973 

Where  no  plea  is  interposed  by  defendant,  he  can- 
not give  evidence  to  defeat  plaintiff's  recovery. 

Ritey  v.  Seymour,  1  Wend,  143,  866 

Party  in  interest  has  a  right  to  put  in  plea  on  ad- 
journed day.    Idem.  866 
Errors  of  justice  in  excluding  testimony  cannot 
be  questioned  In  collateral  action.    Idem.           866 
Where  summons  is  the  regular  process,  warrant 
without  oath  is  irregular  and  void. 

Gold  ads.  BixseU,  1  Wend.  210,  891 

In  case  of  a  summons,  officer's  return  of  service  by 
reading,  gives  jurisdiction  of  person. 

Colvin  v.  Luther,  9  Cow.  61,  666 

Of  the  appeal. 

Appellee,  plaintiff  in  justice's  court.though  resid- 
ing out  of  county  where  appeal  is  pending,  is  not 
within  general  rules  of  C.  P.,  providing  that  judg- 
ment may  be  given  against  non-resident  plaintiff, 
on  his  neglect  to  give  defendant  security  for  costs. 
Ex  parte  Thomas,  8  Cow.  110,  328 

Where  trial  in  justice's  court  is  had  us  to  some  of 
defendants,  all  are  put  to  their  remedy  by  appeal. 
Moody  v.  Gleason,  7  Cow.  482,  196 

People  v.  Judges  of  Onondaga,  7  Cow.  492,    2OO 
And  C.  P.  may  on  appeal  assess  damage  against 
those  who  did  not  plead  before  justice,  though  de- 
fendants that  did  plead  were  acquitted. 

Idem.  2OO 

It  is  a  mistrial  for  court  after  trial  is  begun  to 
quash  appeal  for  latter  cause.  Idem.  2OO 

Where  trial  in  justice's  court  was  had  as  to  some 
of  defendants,  whole  are  put  to  their  remedy  by  ap- 
peal. Idem.  196 
Form  of  judgment  record  on  appeal  from  jus- 
tice's court ;  what  defects  in,  cured  by  Statute  of 
Amendments  and  Jeof  ails. 

Jennings  v.  Webster,  7  Cow.  256,  116 

Agreement  to  waive  pleadings  and  go  to  trial  on 
merits,  binding  on  parties  on  appeal  to  C.  P. 

Stephens  v.  Baird,  9  Cow.  274,  64O 

Appeal  Bond. 

Any  deficiency  in,  must  be  shown  specially  and  at 
large. 

Allison  v.  Wilkins,  1  Wend.  153,  8  7O 

Appeal  bond  by  administrator  conditioned  to  pay 
such  judgment  as  might  be  rendered  against  the  in- 
testate, is  bad. 

People  v.  Judges  of  Monroe  C.  P.,  1  Wend. 

29,  824 

One  of  two  defendants  may  appeal  and  the  bond 
may  describe  him  as  impleaded  with  the  other. 
People  v.  Judges  of  Yates  C.  P.,  1  Wend. 

90,  847 

Appeal  bond  is  valid  though  name  of  surety  does 
not  appear  in  the  body  thereof. 

Ex  parte  Fulton,  1  Cow.  484,  197 

In  action  on  joint  appeal  bond  recovery  can  be 
had  only  for  amount  of  penalty. 

Pevey  v.  Sleight,  1  Wend.,  518,  10O2 

Plaintiff  is  not  responsible  for  defects  in. 

Idem.  1O02 

Appeal  bond  may  be  executed  by  the  real  as  well 
as  the  nominal  party. 

Ex  parte  Lassell,  8  Cow.  119,  381 

Where  one  defendant  discharges  under  Body  Act 
and  the  other  appeals  alone,  appeal  bond  need  not 
provide  for  surrender  of  insolvent's  body  in  execu- 
tion. 

People  v.  Judges  of  Onondaga,  8  Cow. 

120.  332 

Appeal  bond  against  two;  not  necessary  to  provide 
for  a  recovery  against  either. 

People  v.  Saratoga  C.  P.,  1  Wend.  281.         916 

Where  judgment  is  in  favor  of  "H.,  qui  tarn  over- 

seers,"etc.,appeal  bond  must  run  in  H.'s  name  alone. 

Ex  parte  Hawks,  7  Cow.  492,  199 

Where  appeal  bond  is  defective,  C.  P.  may  quash  a 

appeal  at  any  time,  even  after  motion  for  new  trial 

is  denied. 

Ex  parte  Brown,  7  Cow.  468,  191 

Approval  of  surety  on  appeal  need  not  be  made 
by  justice  at  any  particular  time. 

People  v.  Judges  of  Dutchess,  7  Cow. 

487,  198 

Appeal  bond  and  notice  of  appeal  may  be  deliv- 
ered and  costs  on  appeal  paid  to  agent  of  justice. 

Idem.  198 

Appellee  cannot  object  that  appeal  bond  is  better 

for  him  than  the  statute  requires,  as  if  it  omit  the 
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usual  clause  providing  for  the  surrender  of  the  bod- 
ies of  appellants. 

EJC  partf  Hurlburt,  8 Cow.  138,  338 

On  appeal  from  justice's  court  bond  must  be  ex- 
ecuted by  the  party  or  one  of  parties  appealing. 

Ex  parte  Brooks,  7  Cow.  428.  176 

Justice  not  allowed  to  amend  his  judgment  to 
conform  to  appeal  bond. 

People  v.  Tioga  C  P.,  1  Wend.  291,  92O 

The  further  condition  in  appeal  bond  may  be  in 
the  alternative. 

People  v.  Herkimer  C.  P.,  1  Wend.  310,         927 
Appeal  bond  is  good  without  reciting  county  in 
which  justice  belongs. 

Anonymous,  1  Wend.  85,  845 

Party  affected  by  the  judgment  is  the  party  to 
execute  appeal  bond. 

Seymour  v.  Judges,  Monroe  C.  P.,  1  Wend. 

19,  821 

Appeal  bond  is  construed  according  to  intent  of 
parties  as  collected  from  its  general  scope  and  tenor. 
People  v.  Judges  of  Oneida  C.  P.,  1  Wend. 

28,  824 

Wherever  there  is  a  recovery  in  favor  of  appellee 
in  Common  Pleas,  the  condition  is  absolute  to  pay 
amount  of  such  recovery.  If  an  execution  has  been 
issued  on  the  judgment  and  any  part  thereof  be  re- 
turned unsatisfied,  a  JL  fa.  will  satisfy  the  intent  of 
the  statute. 

Allison  v.  Wtlkin,  I  Wend.  153,  87O 

The  clause  that  "appellant  will  surrender  his  body 
in  execution,"  applies  only  to  cases  where  the  ap- 
peal is  not  prosecuted  with  due  diligence. 

Idem.  870 

Appeal  is  void,  unless  appeal  bond  is  for  double 
the  amount  of  judgment. 

Latham  v.  Edgerlon,  9  Cow.  227,  623 

Want  of  jurisdiction  makes  proceedings  void  and 

there  can  be  no  waiver  thereof,  and  record  may  be 

impeached  at  any  time  therefor.    Idem.  823 


LANDLORD   AND   TENANT. 

Payment  of  rent  proves  a  tenancy,  and  where 
nothing  appears  in  relation  to  terms  of  holding, 
defendant  is  presumed  to  have  no  greater  estate 
than  tenancy  at  will,  and  may  be  turned  out  on  3 
months  notice. 

Nichols  v.  Willtairjt,  8  Cow.  13,  295 

A  tenant  from  year  to  year  need  not  have  any  no- 
tice under  Act  giving  summary  proceedings  to  re- 
move tenant.  Idem.  295 

Covenant  in  lease  that  lessees  might  assign  by 
first  giving  preemption  right  to  lessors  and  one 
tenth  of  purchase  money,  with  forfeiture  for 
breach,  is  not  repugnant  to  grant,  and  lease  is  for- 
feited by  assignment  without  offering  preemption 
and  paying  tenth  of  money. 

Jackson  v.  Groat,  7  Cow.  285,  126 

Landlord  suspending  proceedings  under  distress 
at  tenant's  request,  may  pursue  goods  after  tenant 
has  given  up  possession. 

Pemberton  v.  Van  Rensselaer,  1  Wend. 
308.  926 

Original  distress  off  premises  after  tenant  has  quit 
is  not  good.  Idem.  926 

Eviction  by  landlord  by  bringing  lewd  women  un- 
der same  roof  with  demised  premises,  is  evidence 
on  which  jury  may  find  true  a  plea  of  eviction  in 
bar  of  rent. 

Dyett  v.  Pendleton,  8  Cow.  727,  535 

Partial  eviction  by  landlord  excuses  whole  rent, 
but  partial  eviction  by  another  excuses  rent  only 
pro  tanto.  Idem.  535 

Landlord  may  assign  rent  without  reservation,  or 
reservation  without  rent,  and  both  parties  may 
maintain  actions  on  their  respective  covenants. 

Demarest  v.  WiUard,  8  Cow.  206,  361 

One  having  the  reversion  can  alone  sue  for  in- 
juries and  repairs,  as  right  of  action  therefor  does 
not  accrue  until  term  is  ended.  Idem.  361 

Conveyance  in  fee  by  lessor  does  not  affect  inter- 
est of  lessee  for  years. 

People  v.  Rickert,  8  Cow.  228,  369 

LARCENY. 

Where  vendor  delivers  goods  to  fraudulent  pur- 
chaser with  intent  to  pass  the  title,  it  in  no  case 
constitutes  larceny. 

Mowrey  v.  Walsh,  8  Cow.  238.  373 

LEASE. 

Void  lease  is  incapable  of  confirmation  at  law. 
Sinclair  v.  Jackson,  8  Cow.  543,  4  73 
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Reservation  in  lease,  of  seven  acres  and  all  water- 
courses suitable  for  mill-sites  and  privilege  of 
erecting  mills  thereon,  and  3  acres  adjoining,  gives 
lessor  right  to  erect  mill  and  claim  3  acres  ad  joining 
wherever  he  chooses. 

Russell  v.  Scott,  9  Cow.  279,  648 

Held,  also,  subsequent  demise  in  fee,  by  lessor,  of 
the  seven  acres,  will  not  carry  lessor's  reserved 
rights  in  first  lease,  as  they  were  an  incorporeal 
hereditament,  and  pass  only  by  express  grant. 

Idem,  642 

Lessor's  written  indorsement  on  lease  after  its 
date,  that  he  intended  to  convey  greater  interest 
than  lease  expresses,  is  inoperative  to  convey  any 
interest.  Idem.  642 

Reservation  of  part  of  lot  demised  leaves  it  as  if 
it  had  not  been  a  part  of  such  lot.  Idem.  642 

LEGISLATURE. 

Legislature  cannot,  directly  or  indirectly,  shorten 
constitutional  term  of  justice  of  peace,  but  may 
enlarge  or  contract  territorial  jurisdiction,  as  by  the 
erection  of  new  counties. 

Garey  v.  People,  9  Cow.  640,  764 

LIMITATION   OF   ACTIONS. 

Admission  by  one  that  it  was  his  custom  to  take 
such  amount  which  was  claimed  to  be  in  excess 
of  payment,  is  not  such  admission  as  will  take  case 
out  of  statute. 

Clark  v.  Dutcher,  9  Cow.  674,  775 

Possession  of  tenant  in  common  is  presumed  con- 
sistent with  common  title  of  all,  and  Statute  of 
Limitations  does  not  run  against  co-tenant,  though 
his  possession  be  exclusive,  except  where  there  is  a 
notorious  claim  of  exclusive  right. 

Jackson  v.  Tlbbits,  9  Cow.  241,  628 

Positive  proof  of  notice  to  purchaser  of  bad  title, 
is  necessary  to  bar  his  claim  to  protection  of  Stat- 
ute of  Limitations. 

Clapp  v.  Bromagham,  9  Cow.  530.  727 

Acknowledgment  to  take  debt  out  of  statute 
must  clearly  refer  to  debt  in  question. 

Clarke  v.  Dutcher,  9  Cow.  674,  775 

US   FENDENS. 

The  doctrine  of,  not  applicable  to  interlocutory 
proceedings. 

Murray  v.  Blatchford,  1  Wend.  583,  1024 


MALICIOUS  PROSECUTION. 

Where  one  was  prosecuted  for  felony  and  dis- 
charged, his  defense  showing  prosecutor  mistaken 
in  his  testimony  ;  held,  action  for  malicious  prose- 
cution, not  sustained. 

Burlingame  v.  Burlingame,  8  Cow.  141,        339 

Where  one  arrested  for  theft  was  discharged  on 
settlement  between  the  parties,  this  is  not  such  an 
acquittal  as  will  sustain  action. 

M'Cormfck  v.  Sisson,  7  Cow.  715,  275 

Want  of  probable  cause  cannot  be  inferred  there- 
from. Idem.  275 

Want  of  probable  cause  is  the  gist  of  the  action, 
and  must  be  shown  by  plaintiff.  Idem.  275 

To  maintain  an  action  for  malicious  prosecution, 
arrest  and  holding  to  bail  are  not  indispensably  nec- 
cssary. 

Pangburn  v.  Bull,  1  Wend.  345,  94O 

To  sustain  action  for  malicious  prosecution, 
plaintiff  must,  in  general,  prove  want  of  probable 
cause;  but  where  defendant  pleads  singly,  the  truth 
of  facts  involved  in  the  prosecution,  plaintiff  need 
not  on  trial,  in  first  instance,  show  want  of  probable 
cause. 

Morris  v.  Corson,  7  Cow.  281,  125 

Where  party  with  full  knowledge  pays  money, 
and  maliciously  prosecutes  to  recover  it  back,  on 
ground  of  over  payment,  this  fact,  if  true,  will  not 
support  the  defense  of  probable  cause  i u  action  for 
malicious  prosecution. 

Pangburn  v.  Bull,  1  Wend.  345,  94O 

Charge  of  being  maliciously  prosecuted  without 
cause,  is  insufficient.  The  particular  grievance  must 
be  alleged.  Idem.  94O 

To  sustain  action,  want  of  probable  cause  must 
be  shown,  and  it  cannot  be  implied  from  the  most 
express  malice. 

Murry  v.  Long,  1  Wend.  140,  865 

Malice  alone  will  not  sustain  action.    Idem.    865 

Co  WEN  7,  8,  9,  WEND.  1. 
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MANDAMUS. 

Mandamas  lies  to  compel  justice  to  give  plaintiff 
transcript  in  cause  tried  before  him  ex  parte  in  de- 
fendant's absence. 

People  v.  Lynde.  8  Cow.  133,  336 

Mandamus  not  granted  to  control  C.  P.  on  a  ques- 
tion amending  a  formal  defect  which  depends  upon 
its  rules  of  practice. 

Ex  parte  Coster,  7  Cow.  523,  209 

Where  both  parties  are  heard,  and  there  is  no  dis- 
pute as  to  facts,  and  law  is  on  applicant's  side,  per- 
emptory mandamus  will  be  granted  in  first  instance. 
Ex  parte  Rogers,  7  Cow.  536,  21O 

Mamdamus  is  proper  to  compel  canal  commis- 
sioners to  pay  assessment  for  damage  done  by  canal. 
Idem.  21O 

Afandamus  will  not  be  granted  to  control  discre- 
tion of  lower  courts. 

Ex  parte  Benson,  1  Cow.  363,  155 

E.  g.  to  open  rule  granted  by  default  on  ground 
that  attorney  forgot  to  appear.  Idem.  155 

Will  not  be  allowed  unless. there  is  no  other  spe- 
cific legal  remedy. 

People  v.    Corporation   of  Brooklyn,   1 

Wend.  318,  93O 

Does  not  lie  to  control  discretion  of  inferior  court. 
People  v.  Columbia  C.  P.,  1  Wend.  297,          922 
On  motion  for,  affidavit  must  not  be  entitled. 

People  v.  Tioga  C.  P.,  1  Wend.  291,  92O 

On  return  to,  relator  may  demur  or  traverse. 

People  v.  Vail,  1  Wend.  38,  838 

The  whole  return  is  to  be  considered  an  entirety. 
Idem.  92O 

Mandamus  will  not  be  issued  to  C.  P.  to  vacate 
rule  allowing  second  execution,  where  first  issued 
by  mistake,  for  amount  less  than  judgment. 
People  v.  Judges  of  Chautaumta  C.  P.,  1 
Wend,  73,          ,  841 

MARINE  INSURANCE. 

Where  memorandum  articles  are  warranted  free 
from  average,  unless  general,  the  loss  by  sea  damage 
must  be  total,  in  fact,  to  warrant  a  recovery. 

Astor  v.  Union  Ins.  Co.,  7  Cow.  202,  97 

Underwriters  are  bound  to  know  mercantile  mean- 
ing of  words  used  in  policy,  and  such  meaning  will 
govern.  Idem.  97 

Evidence  of  mercantile  usage  is  admitted  to  show 
meaning  of  word  "  fur."  Idem.  97 

Where  vessel  or  goods  insured,  are  damaged  to 
more  than  half  their  value  by  any  peril  insured 
against,  insured  may  abandon  and  recover  for  total 
loss. 

Center  v.  Am.  Ins.  Co.  of  N.  Y.,  7  Cow. 
564,  223 

Vessel,  freight  and  cargo  stand  on  same  ground 
as  to  technical  total  loss  by  deterioration  to  more 
than  one  half  their  value.  Idem.  223 

'•  One  half  the  value  "  |of  a  yessel  is  half  the  gen- 
eral market  value  at  time  of  disaster.  Idem.  223 

Estimate  of  expenses  of  repairs  must  be  to  place 
her  in  statu  quo  at  port  of  necessity.  Idem.  223 

Master,  by  improper  sale  at  port  of  necessity,  can- 
not impair  insured's  right  to  abandon.  Idem.  223 

Abandonment  does  not  affect  remedy  on  policy 
upon  freight.  Idem.  223 

It  is  duty  of  master  to  tranship  cargo  at  port  of 
necessity  if  possible  ;  but  if  vessel  is  driven  back  to 
port  of  departure  and  valid  abandonment  for  total 
loss  is  made,  the  insured  on  freight  may  recover  for 
total  loss.  Idem.  223 

After  abandonment  master  is  agent  of  the  under- 
writers. 

Catlett  v.  Pacific  Ins.  Co.,  1  Wend.  561,       1O17 

Two  out  of  three  owners  may  maintain  an  action 
on  the  policy  where  the  insurance  is  for  their  sep- 
arate benefit.  Idem.  1017 

Warranty  of  American  property  is  established  by 
proof  that  vessel  was  owned  by  citizens  of  United 
States,  an«l  cleared  from  an  American  port  and  had 
a  register.  Idem.  1O1 7 

MARKET  OVERT. 

There  is  no  market  overt  in  this  State. 

Mouney  v.  Walsh,  8  Cow.  238,  373 

MASTER  AND  SERVANT. 

Servant  hiring  out  for  a  fortnight  and  quitting 
at  end  of  10  days  in  consequence  of  rough  language 
from  master,  cannot  recover  pro  rata  compensa- 
tion. 

Marsh  v.  Rulesson,  1  Wend.  514,  1OOO 

COWEN  7,  8,  9,  WEND.  1. 


MERGER. 

All  negotiations  between  the  parties,  prior  to,, 
or  contemporaneous  with  execution  of  deed  are 
merged  into  it. 

Pattison  v.  Hull,  9  Cow.  747,  8O» 

Whenever  a  greater  estate  ana  a  less  meet  In  the 

same  person,  without  any  intermediate  estate,  the 

lesser  is  merged,  except  where  greater  estate  is 

fraudulent. 

Roberts  ads.  Jackson,  1  Wend.  478, 

MESNE  PROFITS. 

In  action  for  mesne  profits  based  upon  recovery 
by  default  in  ejectment,  defendant  cannot  set  up 
matters  of  defense  admissible  in  original  action. 
Jackson  v.  Combs,  7  Cow.  36,  43 

In  such  action  writ  of  possession  executed  need 
not  be  shown  where  plaintiff  enters ,  on  tenant's 
voluntarily  abandoning  possession.  Idem.  43 

But  where  tenant  defended  in  original  suit,  no 
writ  executed  is  necessary  to  be  shown.  Idem.  43- 

MILITARY  BOUNTY  LANDS. 

Act  of  1790  relative  to  military  bounty  lands,  did 
not  authorize  grant  to  soldier  who  was  not  alive  in 
March,  1783. 

Jackson  v.  Lyon,  9  Cow.  664,  771 

MISNOMER. 

Arrest  of  person  by  wrong  name  cannot  be  sus- 
tained, though  he  was  the  one  intended,  unless  he 
was  as  well  known  by  one  name  as  another. 

Mead  v.  Hawes,  7  Cow.  332,  14» 

Oriswold  v.  Sedgwick,  1  Wend.  126,  86O 

In  declaration  throughout,  judgment  in  true 
name  will  be  reversed. 

Wither  v.  Widner,  I  Wend.  55,  834 

MONEY  HAD  AND  RECEIVED. 

Payment  of  money  debt  as  indorser  or  surety  in 
property,  will  support  count  for  money  paid,  laid 
out  and  expended. 

Ainslie  v.  WUson,  7  Cow.  662,  25T 

Where  party  puts  it  out  of  his  power  to  perform 
a  contract,  he  is  liable  in  assumpsit  for  money  ad- 
vanced, even  without  notice  or  request. 

Fi-ost  v.  Ciarkson,  7  Cow.  24,  3» 

One  voluntarily  paying  money  with  full  knowl- 
edge of  the  circumstances  under  which  it  is  de- 
manded, cannot  recover  it  back  on  the  ground  that 
the  claim  on  which  it  was  demanded  was  not  valid. 
Mowatt  v.  Wright,  I  Wend.  355,  943 

One  tenant  in  common  may  maintain  action  for 
money  had  and  received  against  co-tenant  who  baa 
received  the  damages  for  lands  taken  for  canal  pur- 
pose. 

Brinckerhoff  v.  Wemple,  1  Wend.  470,          984 

Action  for  money  had  and  received  sustained  for 
purchase  money  advanced  on  chattel  which  was  de- 
stroyed prior  to  delivery.  Property  Is  at  vendor's 
risk  until  delivery. 

Murray  v.  Richards,  1  Wend.  58,  835- 

To  defeat  action  for  money  paid  voluntarily  in 
excess,  it  must  appear  that  it  was  paid  with  full 
knowledge  that  it  ought  not  to  be  paid. 

Waite  v.  Leggett,  8  Cow.  195,  357 

Negligence  in  not  discovering  the  true  state  of 
facts  will  not  be  sufficient.  Idem.  357 

From  what  circumstances  mistake  may  be  in- 
ferred. See  Idem.  35 T 

Action  for  money  had  and  received  cannot  be 
maintained  on  contract  to  purchase,  where  pay- 
ments were  to  be  made  in  installments,  which  pur- 
chaser failed  to  keep  up,  the  contract  not  being  re- 
scinded. 

Green  v.  Green,  9  Cow.  47,  561 

MORTGAGES. 

See  CHATTEL  MORTGAGE. 

Decree  of  sale  on  foreclosure  will  not  be  made 
until  master's  report  is  confirmed. 

Pattison  v.  Hull,  9  Cow.  747,  80O 

Master,  after  reference  is  closed  but  before  draft 
of  his  report  settled,  may  receive  further  evidence 
if  satisfied  that  it  was  discovered  after  first  hearing. 
Idem.  8OO 

Equity  of  redemption  is  barred  by  decree  of  fore- 
closure and  sale  of  premises  mortgaged  in  fee, 
though  mortgagee  is  purchaser. 

Lansing  v.  Goelet,  9  Cow.  346,  664 

Where  sale  brings  part  only  of  mortgage  debt, 

mortgagee  may  collect  residue  by  judgment  execu- 
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tion  on  bond,  and  this  does  not  open  foreclosure. 
Idem.  664 

Principle  and  history  of  practice  of  selling  mort- 
gaged premises  instead  of  strict  foreclosure. 

Idem.  664 

Conveyance  of  land  with  outstanding  unregis- 
tered mortgage,  discharges  its  lien. 

Jackson  v.  M'Chesney,  7  Cow.  360,  153 

Assignee  from  mortgagee  in  possession  Is  pro- 
tected against  ejectment  by  mortgagor  and  all  per- 
sons coming  in  under  him :  and  this  though  assign- 
ment is  obtained  upon  usurious  consideration. 

Jackson  v.  Bowen,  7  Cow.  13,  35 

Lessees  of  such  assignee  are  to  be  considered  as 
in,  mi  fide  purchasers.  Idem.  35 

Conveyance  by  mortgagee  as  upon  a  statute  fore- 
closure under  power  of  sale  in  mortgage,  even  If 
proceedings  to  foreclose  be  irregular,  carries  all  his 
interest  in  land,  mortgage  and  debt. 

Idem.  35 

Advances  from  mortgagor  to  mortgagee  may  be 
set  off  against  mortgage,  and  after  recovery  of  judg- 
ment against  mortgagor  this  right  becomes  abso- 
lute so  that  the  parties  themselves,  or  the  assignee 
of  either,  cannot  defeat  it  as  against  judgment 
•creditor. 

Niagara  B'k  v.  Roosevelt,  9  Cow.  409,  685 

Where  A  sold  to  B  and  B  sold  part  of  land  to  C, 
who  gave  to  B  two  mortgages  for  different  parts  of 
purchase  money,  which  were  registered  concur- 
rently, and  B  assigned  one  to  A  under  previous 
agreement,  to  secure  the  purchase  price  from  him, 
And  subsequently  assigned  the  other  to  D  in  good 
faith :  held,  A's  mortgage  took  preference. 

Stafford  v.  Van  Rensselaer.  9  Cow.  316,        654 
Conveyance  of  property  absolute  in  terms,  if  in- 
tended to  be  a  security  for  debt,  is  a  mortgage. 

Lane  v.  Shears,  I  Wend.  433,  ~    971 

Mortgage  to  secure  simple  contract  debt  does  not 

discharge  mortgagor  from  personal  liability  to  pay 

such  debt,  though  it  contain  a  stipulation  against 

personal  liability  on  mortgagor's  part. 

Ainslie  v.  Wilson,  7  Cow.  662,  257 

Mortgagor,  before  entry  or  foreclosure,  is  deemed 
legally  seised  of  the  mortgaged  premises  as  to  all 
persons  except  the  mortgagee. 

Roosevelt  v.  Fulton,  7  Cow.  71,  54 

MOTIONS  AND  ORDERS. 

On  motion,  the  defendant  may  complain  of  the  ir- 
regularity that  only  one  is  arrested  in  a  suit  against 
two. 

Atkinson  ads.  Clapp,  1  Wend.  71,  84O 

Motion  to  discharge  on  common  bail,  after  judge's 
order  to  hold  to  bail  under  Act  to  Abolish  Impris- 
onment for  Debt,  must  be  founded  upon  some  de- 
fect in  proof  on  which  order  was  founded. 

Matt  v.  Jerome,  7  Cow.  518,  307 

Where  motion  is  pending  to  set  aside  report  of  ref- 
•erees  or  verdict,  on  merits,  where  part  is  admitted 
to  be  right,  motion  for  judgment  on  report  or  ver- 
dict as  security,  on  ground  of  probable  insolvency 
of  party  moving,  refused. 

Wilson  v.  White,  1  Cow.  477,  194 

Notice  of  motion  to  amend  return  to  certiorari 
need  not  be  accompanied  with  copies  of  return  and 
afBdavit. 

Houseworth  v.  Suydam,  1  Cow.  108,  67 

When  there  is  order  for  stay  of  proceedings  in 
force,  the  only  way  to  dispose  of  enumerated  mo- 
tion is  to  notice  it  for  argument  and  bring  it  to  a 
hearing. 

Everitt  v.  Wood,  1  Cow.  414,  172 

Motion  for  judgment  on  referee's  report,  subject 
to  courts'  opinion  on  case  stated,  is  enumerated 
motion. 

Anonymous,  7  Cow.  470,  192 

Motion  for  new  trial  on  ground  of  newly  dis- 
covered evidence,  is  enumerated  motion. 

Jackson  v.  Mather,  7  Cow.  416,  1 72 

Where  rule  is  granted  on  condition,  it  must  be 
performed  instanter;  i.  e.,  within  24  hours. 

Sabin  v.  Johnson,  7  Cow.  421,  174 


NEW  TRIAL. 

Error  of  court  below  not  affecting  result  will  be 
disregarded. 

Clarke  v.  Dutcher,  9  Cow.  674,  775 

New  trial  will  not  be  allowed  because  defendant 

failed  to  examine  witness  on  judge's  intimating  an 

opinion  in  defendant's  favor,  where  jury  found  for 

plaintiff. 

Beekman  v.  Bemus,  7  Cow.  29,  41 
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Verdict  on  question  whether  libel  is  true,  not  set 
aside  unless  on  clear  case ;  nor  for  excessive  dam- 
ages unless  grossly  so. 

Root  v.  King,  1  Cow.  613,  239 

New  trial  granted  because  juror  drank  spirituous 
liquors,  though  in  trifling  quantity  and  to  prevent 
sickness, 

Brant  v.  Fowler,  1  Cow.  562.  222 

New  trial  granted  because  question  of  law  was 
submitted  to  the  jury. 

Jackson  v.  Walker,  7  Cow.  637,  248 

New  trial  not  granted  even  in  criminal  case,  be- 
cause district  attorney  withholds  important  papers, 
by  mistake,  in  absence  of  due  diligence  by  defend- 
ant to  obtain  them. 

People  v.  Vermttyea,  1  Cow.  389,  157 

Nor  on  ground  that  co-defendant  tried  at  same 
time  and  acquitted  was  material  witness  for  con- 
victed defendant.    Idem.  157 
Verdict  will  not  be  set  aside  as  being  against 
weight  of  evidence,  unless  clearly  so. 

Astor  v.  Union  Ins.  Co.,  7  Cow.  20?,  97 

Remedy  is  by  motion  for  a  new  trial  when  the  ver- 
dict is  against  evidence. 

Whiteside  v.  Jackson,  1  Wend.  418,  965 

Where  question  of  law  is  submitted  to  jury  and 
they  decide  correctly,  new  trial  not  granted. 

Cumpston  v.  M'Nair,  1  Wend.  457,  98O 

New  trial  not  granted  on  ground  of  newly  dis- 
covered evidence  when  merely  cumulative. 

Whitbeck  v.  Whitbeck,  9  Cow.  266,  637 

Where  counsel  insists  that  court,  in  its  charge, 
misunderstood  witness  and  offers  to  re-examine 
him,  it  is  in  discretion  of  court  to  re-examine  wit- 
ness, but  if  court  err  in  its  exercise,  error  will  lie. 

Merrills  v.  Law,  9  Cow.  65,  568 

Applied  as  to  misunderstanding  of  witness  as  to 
time  when  contract  to  pay  usury  was  made,  where 
defense  was  usury.  Idem.  568 

New  trial  not  granted  because  plaintiff's  attorney, 
pending  an  attempt  to  settle,  notices  cause  for  trial 
and  tries  it  in  absence  of  defendant's  agent,  with- 
out communicating  to  him  the  result  of  his  propo- 
sition to  settle. 

Jackson  v.  Van  Antwerp,  8  Cow.  273,  385 

In  slander,  new  trial  not  granted  for  excessive 
damages, unless  so  large  as  to  afford  evidence  of  par- 
tiality, prejudice,  etc.,  in  jury. 

Cole  v.  Perry,  8  Cow.  214,  364 

Where  evidence  is  contradictory  and  question  in 
doubt,  and  is  fairly  submitted  to  the  jury,  verdict 
will  not  be  set  aside  as  against  weight  of  evidence. 
Ackley  v.  Kelloyg,  8  Cow.  223,  368 

Improper  evidence  admitted  on  trial  of  question 
of  credibility  of  witness,  which  is  submitted  to  jury, 
is  no  ground  of  new  trial  Idem.  368 

Mere  matter  of  evidence  against  juror  on  chal- 
lenge to  the  favor  is  no  cause  for  setting  aside  ver- 
dict unless  actual  influence  in  his  verdict  appear. 
Cain  v.  Ingham,  1  Cow.  478,  195 

NEW  YORK  CITY. 

Under  Act  giving  Corporation  of  N.  Y.  City,  cer- 
tain powers  if  they  "  deem  it  necessary  "  &c.,  the 
corporation  may  make  a  by-law  prohibiting  the  in- 
terment of  dead  bodies  within  the  city  limits. 

Coates,  et  al.  v.  Mayor  of  N.  Y.,  1  Cow.  585,  23O 

Such  necessity  is  implied  by  act  of  passing  by-law. 

Idem.  23O 

Supreme  Court,  on  refusing  to  confirm  estimate 

and  assessment  of  3  commissioners  in  N.  Y.  City, 

may  refer  the  matter  to  old  board  or  new  board,  or 

part  of  new  and  part  of  old. 

In  re  Henry  St.  N.  F.,  7  Cow.  400,  167 

Map  must  be  presented,  before  unknown  owners 
can  obtain  money  for  ground  taken  for  street  im- 
provements in  N.  Y. 

Matter  of  Administrator  of  Bogart, 
I  Wend.  41,  829 

NON-JOINDER. 
See  PARTIES. 

NONSUIT. 

If  N.  P.  record  be  not  filed  during  first  day  of 
term,  defendant  may  have  his  ne  recipiatur  and 
move  for  judgment  as  in  case  of  nonsuit. 

Sage  v.  Robbins,  S  Cow.  110,  328 

Plaintiff,  appellee  or  appellant  in  court  of  C.  P., 
may  submit  to  a  nonsuit  or  be  nonsuited  by  the 
court  as  in  other  cases. 

People  v.  Judges  of  Tompkins,  8  Cow.  131,    335 

Plaintiff  offering  proof  under  special  count,  which 
failed  to  support  it,  but  would  have  supported  his 
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general  count,  had  he  insisted  upon  it,  is  properly 
nonsuited  at  trial. 

Hatch  v.  Adams,  8  Cow.  35,  3O1 

Where  plaintiff  is  nonsuited  on  one  count  he  may 
proceed  upon  the  others  in  regular  course; 

Packard  v.  Hill,  7  Cow.  434,  1 79 

And  he  may  move  to  set  aside  such  nonsuit. 

Idem.  179 

Court  should  grant  nonsuit  where  the  evidence 
would  not  authorize  a  jury  to  find  a  verdict  for 
plaintiff,  and  if  so  found  would  be  set  aside. 

Stuart  v.  Simpson,  I  Wend.  376,  951 

Plaintiff  nonsuited  after  issue  Joined  must  appeal. 

People  v.  Schoharle,  C.  P.,  1  Wend.  315,        929 

Motion  for  judgment  as  in  case  of  nonsuit  denied 

where  witness  is  concealed  by  defendant. 

Smith  ads.  Grover,  1  Wend.  77,  842 

Judgment  as  in  case  of  nonsuit  will  be  denied, 
where  a  ne  recipiatur  is  entered,  if  it  appear  defend- 
ant and  his  witnesses  have  not  left  court,  on  the  fil- 
ing of  Nisi  Prius  roll. 

Thompson  ads.  Jackson,  I  Wend.  76,  84  2 

Judgment  of  nonpros,  is  irregular,  where  appear- 
ance is  indorsed  without  assent. 

Van  Epps  v.  Clapp,  I  Wend.  78,  843 

Nonsuit  before  justice  after  hearing  proofs  not 
reviewable  by  certiorari ;  but  only  by  appeal. 

Oleason  v.  Clark,  9  Cow.  57,  565 

Nonsuit  granted  in  suit  in  trover  by  vendee  under 
fraudulent  conveyance,  against  purchaser  on  exe- 
cution sale  under  creditor's  judgment  against 
vendor. 

Stutson  v.  Brown,  7  Cow.  732,  381 

Judgment  as  in  case  of  nonsuit  cannot  be  ren- 
dered against  the  people,  yet  defendant  may  have  a 
rule  to  try  by  proviso. 

People  v.  Bk.  of  Washington  &  Warren, 

1  Cow.  519,  2O8 

Notice  for  judgment  as  in  nonsuit  may  be  given 
after  circuit  has  commenced  and  younger  issues 
have  been  tried. 

Latham  ads.  Mitchell,  1  Wend.  281,  916 

Where  new  trial  granted  on  plaintiff's  motion,  he 
must  proceed  to  trial  without  notice  from  defend- 
ant; if  he  do  not,  he  will  be  nonsuited. 

Jackson  v.  Johnson,  7  Cow.  419,  1 74 

NOTICE. 

See  SERVICE,  VENDOR  AND  PURCHASER. 

Must  be  served  on  a  sheriff  twenty  days  before  he 
is  required  to  show  cause  on  a  rule  against  him  for 
bringing  in  the  body. 

People  v.  Ten  Eyck,  I  Wend,  306,  926 

Treasury  officers  not  bound  to  receive  purchase 
money  of  lands  sold  for  quit-rents  after  conveyance 
to  purchaser  until  after  notice  to  occupant  by  pur- 
chaser, to  pay  the  same. 

Ainsworth  v.  Comptroller  of  N.  Y.,  1 

Wend.  301,  924 

In  action  against  one  on  joint  and  several  promise 
by  two,  notice  to  either  is  notice  to  both. 

Bartlett  v.  Campbell,  1  Wend.  50,  832 

Notice  served  after  judgment,  in  the  office  of  the 
clerk  is  irregular. 

Barheydt  ads.  Adams,  1  Wend.  101,  851 

NUISANCE. 

Keeping  billiard  room  without  allowing  any  noise 
to  disturb  the  neighborhood  or  bets  on  the  game,  is 
not  a  public  nuisance  unless  it  be  in  a  tavern,  when 
it  is  made  a  nuisance  by  statute. 

People  v.  Sergeant,  8  Cow.  139,  338 

When  private  action  lies  for  public  nuisance. 
See 

Lansing  v.  Smith,  8  Cow.  146,  34O 


OFFICERS. 

District  attorney  not  liable  for  fees  in  criminal 
cases  tried  at  circuit. 

Fairlee  v.  Maxwell,  1  Wend.  17,  82O 

Not  liable  in  damages  for  making  a  false  return, 
if  the  facts  truly  stated  have  produced  the  same  re- 

'  Smith  v.  Ford,  1  Wend.  48.  831 

Public  officers  not  personally  liable  on  public  con- 
tracts signed  by  them  as  agents. 

Cox  v.  Drake,  8  Cow.  191,  356 

They  have  discretion  as  to  the  application  of  pub- 
lic funds  and  may  apply  them  on  later  demands  m 


may  apply 
preference  to  prior.    Idem, 
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Judicial  officers  though  of  special  and  limited 
jurisdiction  not  personally  liable  for  judicial  acts 
ven  when  corrupt  and  malicious, where  statute  de- 
clares record  to  be  conclusive  as  to  facts  contained. 
Cunningham  v.  Bucklln,  8  Cow.  178,  351 

Commissioners  to  grant  discharges  under  Insolv- 
ent Act  come  within  the  statute.    Idem.  351 
Officer  must  serve  process  notwithstanding  claim 
of  privilege. 

Sperry  ads.  Willard,  I  Wend.  32,  826 


PARENT  AND  CHILD. 

Husband  is  not  bound  to  maintain  wife's  children 
by  former  marriage  nor  bastard  children. 

Overseers  of  Minden  v.  Cox,  7  Cow.  235,        1O9 
Statute  compelling  parents  and  children  to  sup- 
port each  other  extends  only  to  natural  relations. 
Idem.  1O9 

PARTICIPES  CRIMINIS. 

Where  one's  agent  leloneously  takes  goods  under 
principal's  directions  and  his  principal  afterwards 
aids  in  secreting  them,  principal  is  a  mere  accessary. 
.Norton  v.  People,  8  Cow.  137,  337 

PARTIES. 

Joint  sureties  paying  money  for  their  principal 
should  sue  him  severally  for  the  money  paid. 

Gould  v.  Gould,  8  Cow.  168,  348 

All  defendants  need  not  join  in  recognizance. 

Grata  ads.  Scott,  1  Wend.  35,  826 

Non-joinder  of  tenantgin  common,  cannot  be  tak- 
en advantage  of  at  the  trial ;  it  must  be  plead  in 
abatement. 

Rich  ads.  Penfleld,  1  Wend.  380,  952 

The  only  advantage  which  can  be  taken  of  non- 
joinder upon  the  trial  is  by  way  of  apportionment 
of  damages.  Idem.  952 

Non-joinder  of  parties  can  be  taken  advantage  of, 
only  by  plea  in  abatement. 

LePage  v.  McCrea,  1  Wend.  164,  874 

Where  a  joint  and  several  note  is  made  in  partner- 
ship name,  with  another  person,  partners  can  be 
sued  without  joining  the  other  maker,  and  the  non- 
joinder cannot  be  plead  in  abatement. 

Van  Tine  v.  Crane,  1  Wend-  524,  10O4 

Judgment  creditor,  after  ft.  fa.  returned  unsatis- 
fied, may  file  bill  against  one  to  whom  defendant 
has  loaned  money,  or  sold  goods  on  credit,  to  de- 
fraud creditors. 

Weed  v.  Pierce,  9  Cow.  722,  791 

Other  judgment  creditors  of  defendant  need  not 
be  made  parties.  Idem.  791 

The  filing  of  the  bill  gives  a  lien  thereon. 

Idem.  791 

Parties  in  interest,  though  not  of  record  may  ques- 
tion regularity  of  proceedings  in  suit. 

Barheydt  ads.  Adams,  1  Wend.  101,  851 

An  aged  man  living  with  his  children  who  work 

his  farm  may  sustain  action  for  injury  to  the  farm. 

Russell  v.  Scott,  9  Cow.  279,  648 

Party  in  interest,  in  suit  pending  in  another  State, 

not  compelled  to  testify  in  procedings  under  the 

Act  authorizing  magistrates  to  take  affidavits  to  be 

used  in  other  States. 

People  v.  Irving,  1  Wend.  20,  822 

Judgment  creditors  and  other  incumbrancers  are 
not  proper  parties  to  bill  of  partition  and,  where 
made  parties,  bill  will  be  dismissed. 

Sebringv.  Mersereau,  9  Cow.  344,  663 

Who  are  necessary  parties  in  equity  in  suit  for  as- 
sets of  testator.  See 

Colt  v.  Lasnier,  9  Cow.  320,  655 

Case  ordered  to  stand  over  to  add  necessary  par- 
ties.   Idem.  655 
Administrator  de  bonus  non  may  maintain  error 
on  judgment  against  previous  executor  or  adminis- 
trator. 

Dale  v.  Roosevelt,  8  Cow.  338,  4O3 

He  may  bring  his  writ  as  sole  plaintiff.  Idem.  4O3 

On  assigning  errors  he  should  strictly  make  pro- 

fert  of  his  letters.    Idem.  4O3 

Tenants  in  common  cannot  sever  in  an  action  for 

rent  due  on  a  joint  demise  made  by  them. 

Sherman  v.  BaUou,  8  Cow.  304,  396 

PARTITION. 

Judgment  in  partition  does  not  change  possession 
but  is  conclusive  in  ejectment  or  writ  of  right. 

Clapp  v.  Bromagham,  9  Cow.  530,  727 
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Where,  ID  partition,  petitioner  pleaded  seisin  of 
equal  undivided  certain  part  in  himself,  to  which 
defendant  pleaded  seisin  in  him,  denying  plaintiff's 
seisin,  and  plaintiff  takes  issue  on  traverse  reiterat- 
ing allegations  in  petition.  Held  good.  Idem.  727 

Statute  of  1785  providing  for  partition  is  confined 
in  its  operation  to  joint  or  common  owners  of  equal 
shares. 

Jackson  v.  Tihhit*,  9  Cow.  241,  628 

Partition  awarding  in  severalty.  thus ;  to  "B.'s 
representatives"  is  void  for  uncertainty. 

Idem.  628 

Statute  concerning  Partition  of  Lands  does  not 
apply  to  a  case  where  all  the  parties  are  infants. 

Gattatian  v.  Cunningham,  8  Cow.  361,          413 
Admission  of  one  partner  after  dissolution  does 
not  bind  others,  except  to  avoid  Statute  of  Limi- 
tations. 

Baiter  v.  Stackpole,  9  Cow.  420,  689 

Hopkim  v.  Banks,  7  Cow.  650,  252 

A  submission  and  award  entered  into  by  one  part- 
ner, in  an  action  against  both,  is  not  admissible. 

M 'Bride  v.  Hagan,  1  Wend.  326,  933 

Where  two  are  in  partnership,  demand  of  one  is 
sufficient  to  make  both  liable. 

M'Farland  v.  Crary,  8  Cow.  253,  378 

Firm  is  liable  in  equity  where  one  of  its  members, 
as  executor,  mixed  funds  of  testator  with  those  of 
firm. 

Colt  v.  Lasnier,  9  Cow.  320,  655 

Rule,  that  action  will  not  lie  by  one  partner 
against  the  other,  until  balance  struck  and  express 
promise  to  pay,  applies  to  a  law  partnership. 

Westerlo  v.  Evertson,  1  Wend.  532,  10O7 

Where  a  note  is  indorsed  by  one  partner  in  the 
name  of  the  firm,  as  security  for  a  third  party,  it 
does  not  bind  the  partners  who  did  not  sign,  nor  as- 
cent to  it. 

Laverty  v.  Burr,  1  Wend.  529,  1OO5 

Partnership  is  a  community  of  interest,  between 
two  or  more  persons,  and  a  sharing  of  profit  and 
loss,  either  in  general  trade  or  specific  adventure. 

Cumpston  v.  M  'Nair,  1  Wend.  457,  98O 

A  joint  purchase  for  a  particular  adventure  and 

an  agreement  to  jointly  share  the  profit  and  loss,  is 

a  limited  partnership,  and  a  note  given  in  relation 

to  this  transaction  by  one  is  binding  on  both. 

Idem.  98O 

One  partner  cannot  bind  his  copartner  under  seal. 
M  'Bride  v.  Hagan,  1  Wend.  326,  933 

One  partner  can  discharge  a  copartnership  debt 
under  seal.  Idem.  933 

After  an  assignment  of  firm  property,  there  can 
be  no  severance  until  each  partner  gives  his  indi- 
vidual security  for  his  share  of  the  debt. 

Le  Page  v.  M'Crea,  1  Wend.  164,  874 

Assetts  of  deceased  partner  liable  for  debts  of  the 

firm,  if  they  cannot  be  collected  of  survivor,  and 

also  liable  for  costs  of  suit  brought  by  survivor  as 

as  such,  where  he  fails  to  recover. 

Allen  v.  Bkmchard,  9  Cow.  631,  761 

Partnership  between  physicians  is  within  the  law 
merchant,  excluding  survivorship.  Idem.  761 
One  partner  cannot  confess  a  voluntary  judg- 
ment, which  will  be  obligatory  upon  his  copartner, 
unless  brought  into  court  by  service  upon  him  and 
his  copartner. 

Crane  v.  French,  1  Wend.  311,  927 

Knowledge  of  one  partner,  transacting  business 
for  firm,  is  constructive  notice  to  the  others. 

Powell  v.  Waters,  8  Cow.  669,  515 

PAUPER. 

Master  of  manumitted  slave,  liable  to  overseers 
for  his  maintenance,  he  being  unable  to  support 
himself. 

Warren  v.  Brooks,  7  Cow.  218,  1O3 

Notice  to  owner  previous  to  expenditure,  is  nec- 
essary. Idem.  1O3 

Settlement  of  slave  follows  master.    Idem.      1O3 

Warrant  for  examination  of  pauper  may  be  di- 
rected to  any  constable  of  the  county,  but  must  be 
served  by  the  constable  of  town  in  which  pauper  re- 
sides. 

Reynolds  v.  Orvls,  7  Cow.  269,  12O 

Where  pauper  is  arrested  by  another  constable, 
justice  issuing  warrant  is  liable  to  action  of  false  im- 
prisonment. Idem.  120 

Town  auditors  need  not  audit  an  account  for 
money  expended  in  support  of  pauper,  where  there 
is  a  county  poor  house. 

People  v.  Supervisors  of  Washington  Co., 
1  Wend.  75,  841 

Overseers  of  poor  can  afford  relief  in  proper  case 
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without  order,  when   indemnity  bond   has  been 
given. 

Candler  v.  Mayor,  &c.,  of  N.  Y.,  1  Wend. 
493,  993 

PAYMENT. 

Mortgage  to  secure  a  simple  contract  debt  does  not 
discharge  mortgagor  from  personal  liability  to  pay 
such  debt,  though  it  contain  a  stipulation  against 
personal  liability  on  mortgagor's  part. 

Ainslie  v.  Wilson,  7  Cow.  662,  257 

Bequest  of  money  to  debtor,  equal  to  or  exceed- 
ing debt  due,  though  unliquidated,  is  a  satisfaction, 
if  it  appears  either  on  face  of  will  or  by  evidence 
aliunde  to  be  so  intended. 

Williams  v.  Crary,  8  Cow.  246,  376 

Parol  evidence  to  show  intent  admissible. 

Idem.  376 

Promissory  note  is  not  an  absolute  extinguish- 
ment of  simple  contract  debt. 

Hughes  v.  Wheeler,  8  Cow.  77,  316 

The  acceptance  of  a  check  sent  by  messenger  in 
full  settlement  of  balance  of  account,  when  accept- 
ed, after  lapse  of  time,  will  be  considered  in  full  set- 
tlement, though  parties  object  to  it  at  the  time. 

Davenport  v.  Wheeler,  7  Cow.  231,  1O7 

Payment  by  compromise  by  one  of  two  joint 
debtors,  discharges  debt,  and  creditor  cannot  keep 
it  alive  for  benefit  of  one  who  paid  it. 

Le  Page  y.  M 'Orea,  1  Wend.  164,  874 

Note  given  for  purchase  price  on  sale  is  not  pay- 
ment unless  received  as  such. 

Van  Ostrand  v.  Reed,  1  Wend.  424,  968 

Money  paid  into  court  is  a  payment  pro  tanto,  the 
plaintiff  has  a  right  to  take  it  out,  but  defendant 
has  not,  and  where  defendant  dies  subsequently,  the 
revival  of  the  action  against  his  executor  does  not 
change  effect  of  payment. 

Murray  v.  Bethune,  1  Wend.  191,  884 

Money  voluntarily  paid  by  one  with  full  knowl- 
edge of  circumstances  upon  which  it  is  demanded 
cannot  be  recovered  back  on  ground  that  party 
supposed  he  was  bound  in  law  to  pay  it. 

Clarke  v.  Dutcher,  9  Cow.  674,  775 

Clerk  is  not  authorized  to  receive  money  paid  into 
court  without  rule. 

Baker  v.  Hunt,  1  Wend.  103,  851 

PHYSICIANS. 

Unlicensed  practitioner  cannot  recover  for  medi- 
cines furnished,  if  it  is  evident  he  includes  hie  serv- 
ices as  a  physician. 

Alcott  v.  Barber,  1  Wend.  526,  1OO4 

PLEADINGS. 

Contract  in  writing  may  be  declared  on  according 
to  its  legal  effect. 

Orannisv.  Clark,  8  Cow.  36,  3O2 

Tompkim  v.  Corwin,  9  Cow.  255,  633 

Deed  executed  on  particular  day  may  be  pleaded 

as  made  on  any  other  day.    Idem.  633 

A   pleading  bad  in  part,   is  insufficient  for  the 

whole. 

Satterlee  v.  Sterling,  8  Cow.  233,  371 

Where  plea  contains  two  averments  necessary  to 
its  validity,  plea  thereto  must  traverse  each  singly. 
Idem.  371 

Promissory  note  given  by  defendant  to  plaintiff, 
cannot  be  pleaded  in  answer  to  declaration  upon  a 
simple  contract,  but  is  evidence  under  general  issue, 
which  may  be  answered  by  its  production  and  can- 
cellation on  the  trial. 

Hughes  v.  Wheeler,  8  Cow.  77,  316 

In  sci.fa.  notice  of  rule  to  plead  unnecessary. 

Sharp  v.  Sharp,  1  Wend.  14,  819 

The  raise  in  a  writ  of  right  pute  in  issue  the  whole 

title,  including  the  Statute  of  Limitations  and  plea 

thereafter  denying  seisin  of  the  ancestor  within  25 

years,  is  bad  on  demurrer  as  amounting  to  the  mise. 

Ten  Eyck  v.  Waterbury,  7  Cow.  61,  48 

Where  admission  in  bill  is  unfavorable  to  some 

defendants,  and  is  disproved  by  them,  it  does  not 

affect  rights  of  other  defendants  to  take  it  pro  con- 

fetso. 

Pattison  v.  Hutt,  9  Cow.  747.  8OO 

Where  contract  was  originally  alternative  in  de- 
claring on  it  specially,  it  must  be  stated  in  the  al- 
ternative. 

Hatch  v.  Adams,  8  Cow.  35.  3O1 

Instrument  dated  in  blank,  may  be  declared  on  as 
dated  on  a  certain  day. 

Orannis  v.  Clark,  8  Cow.  36,  302 

Unnecessary  matter  in  plea,  rejected  as  surplus- 
age. Idem.  3O2 
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Where  defendant  pleads  several  facts,  all  consti- 
tuting but  one  point  of  defense,  plaintiff  may  trav- 
erse and  tender  issue  on  all  or  any  one  of  the  facts. 
Tucker  v.  Ladd,  7  Cow.  450,  184 

Otherwise,  if  they  are  distinct  and  independent  of 
one  another.  Idem.  184 

Where  plea,  bad  on  demurrer,  is  interposed, 
plaintiff  may  demur  specially  and  notice  cause  for 
argument,  claiming1  priority. 

Hartford  B'k  v.  Murrell,  1  Wend.  87,  845 

Where  defendant  pleads  specially,  every  travers- 
able  fact  contained  in  declaration  and  not  denied 
by  plea,  is  admitted  on  record. 

Morris  v.  Corson,  1  Cow.  281,  125 

In  a  plea  of  acceptance,  by  plaintiff,  of  money 
paid  into  court  by  sheriff  on  return  of  execution,  is 
material  and  traversible. 

Dygert  ads.  Crane,  1  Wend.  534,  10O7 

In  action  for  price  of  goods,  where  contract  to 
sell  is  unexecuted,  plaintiff  must  declare  on  special 
contract. 

Outwater  v.  Dodge,  7  Cow.  85,  59 

Counts  on  promise  made  by  intestate  and  upon 
promise  made  by  administrator  upon  a  considera- 
tion arising  after  intestate's  death,  cannot  be  joined. 
Demott  v.  Field,  7  Cow.  58,  51 

Office  of  videlicit  in  pleading.    See 

Gleason  v.  M'Vickar,  8  Cow.  42,  45 

Where  averment  is  materiel,  addition  of  videlicit 
does  not  render  it  immaterial.  Idem.  45 

Where  appeal  bond  states  "the  appellant  will  sur- 
render his  body,  &c.,"  the  appellee  must  issue  execu- 
tion and  must  so  aver  in  his  action  on  the  bond;  but 
where  appeal  bond  does  not  contain  such  clause,  it 
need  not  be  averred. 

Pevey  v.  Sleight,  1  Wend.  518,  1OO2 

Impossible  date  in  declaration  is  rejected,  if 
enough  is  left  to  give  certainty  to  pleadings. 

Pangburn  v.  Bull,  1  Wend.  345,  94O 

Copy  of  pleading  served  cannot  be  disregarded 
because  not  filed. 

Irwin  v.  Deyo,  7  Cow.  153,  82 

It  is  irregular  to  declare  on  a  different  cause  of 
action  than  that  expressed  in  the  ac  etiam  of  a 
capias. 

Durfee  ads.  Heemstreet,  1  Wend.  305,  925 

Declaration  in  an  action  of  covenant,  that  on  a 
breach,  plaintiff  was  compelled  to  pay  bond,  with- 
out stating  how  or  in  what  manner  he  was  com- 
pelled to  pay,  is  bad  on  special  demurrer. 

Patton  v.  Foote,  1  Wend.  207,  89O 

Assigning  two  breaches  of  the  same  covenant  or 

stipulation,  in  same  count,  is  bad.    Idem.  89O 

Proceedings  not  set  aside  for  return  of  a  process 

to  a  wrong  officer. 

Oarlock  ads.  Ontario  Bank,  1  Wend.  288,  919 
Where  flour  is  offered  for  inspection,  the  infer- 
ence is,  it  is  for  exportation,  and  declaration  that  de- 
fendant was  owner  of  one  such  barrel  of  flour  that 
he  caused  to  be  inspected,  is  sufficient  averment 
after  verdict,  that  the  flour  was  intended  for  ex- 
portation. 

Smith  v.  Brown,  1  Wend.  231,  899 

Where  bond  is  altered  as  to  time  of  doing  an  act, 
by  consent  of  parties,  it  takes  effect  only  from  date 
of  alteration,  but  may  be  declared  on  as  both  dated 
and  made  on  day  of  original  date,  or  as  dated  that 
day  and  made  afterwards. 

Tompkins  v.  Corwin,  9  Cow.  255.  633 

Plea  that  the  parol  demur  is  bad,  and  a  nullity. 

Sharp  ads.  Sharp,  1  Wend.  14,  819 

Time  of  delivery  of  deed  must  be  stated  and 
shown  where  the  merits  are  affected  by  the  time 
when  such  deed  becomes  valid. 

Tompkins  v.  Corwin,  9  Cow.  255,  633 

In  declaring  for  a  fraud  in  the  sale  of  a  chattel,  it 
is  unnecessary  to  set  out  either  the  contract  or  con- 
sideration. 

Corwin  v.  Damson,  9  Cow.  22,  552 

A  plea  is  good  if  it  can  be  made  so  by  facts  con- 
sistent with  its  averments. 

tTtica  Ins.  Co.  v.  Scott,  8  Cow.  709,  529 

Matter  in  avoidance,  not  responsive  to  bill,  to 
which  general  replication  is  filed,  will  not  be  no- 
ticed on  the  hearing. 

Briggs  v.  Penneman,  8  Cow.  387,  421 

In  declaring  on  note  payable  at  particular  time 
and  place,  plaintiff  need  not  aver  a  demand  at  such 
time  and  place. 

Cadwett  v.  Cassidy,  8  Cow.  271,  384 

Defendant  may  plead  readiness  to  pay  at  time 

and  place,  and  tender  of  money  in  court,  which  plea 

and  tender  go  only  in  bar  of  damages,  not  of  the 

action  ;  and  plea  without  tender  is  bad.  Idem.    384 

Where  declaration  in  replevin  stated  chattels  to  be 

the  property  of  the  plaintiffs,and  taken  from  build- 
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ing  of  third  person,  plea  to  avowry  and  cognizance 
that  property  and  possession  of  chattels  where  In 
plaintiff ;  held  no  departure. 

Judd  v.  Fox.  9  Cow.  259,  634 

Plea  to  avowry  or  cognizance  need  not  allege 
place  of  taking ;  it  is  enough  if  it  refer  to  property 
mentioned  in  declaration  and  in  avowry  or  cogni- 
zance. Idem.  634 
If  a  plaintiff  declare  by  guardian  or  a  guardian 
declare  as  plaintiff,  he  must  show  how  he  Ts  guard- 
ian, and  that  his  supposed  ward  is  an  infant. 

Stanley  v .  Chappel,  8  Cow.  235,  372 

And  when  character  is  once  shown,  plaintiff  may 

be  referred  to  in  subsequent  part  of  pleadings  as 

"said  plaintiff."    Idem.  372 

Declaration,  plea  to  and  reply  in  action  against 

heirs  when  broader  than  statute,  when  good.    See 

Roosevelt  v.  Fulton,  7  Cow.  71,  54 

In  reply  to  plea  by  executor  of  outstanding  judg- 
ment, fraud  and  covin  in  obtaining  judgment  may 
be  pleaded  generally. 

Sherwood  v.  Johnson,  1  Wend.  443,  975 

If  heir  plead  false  plea  and  it  is  found  against 
him,  execution  is  for  full  amount  of  claim,  though 
assetts  insufficient. 

Roosevelt  v.  Fulton,  1  Cow.  71,  54 

But  if  he  confess  the  action,  writ  will  issue  to  in- 
quire of  value  of  lands.    Idem.  54 
In  suit  against  executor  of  deceased  obligor  of 
joint  contract,  he  may  plead  survivorship,  or  give  it 
in  evidence  under  general  issue. 

Grant  v.  Shurter,  1  Wend.  148,  868 

Where  contract  is  to  reimburse  parties  or  their 
agent,  averment  that  one,  as  agent  of  all,  had  been 
damnified  is  good  on  general  demurrer. 

Packard  v.  HOI,  7  Cow.  434,  1 79 

In  declaring  on  promise  to  indemnify  against  re- 
covery of  moneys,  averment  generally  that  plaintiff 
was  compelled  to  pay  is  insufficient.    Idem.        1 79 
But  is  good  on  general  demurrer,  the  defect  being 
merely  formal.   Idem.  1  79 

A  pleading  on  judgment  with  averment  generally 
that  it  was  in  court  of  competent  jurisdiction  is  good 
on  general  demurrer,  being  merely  formal. 

Idem.  179 

In  pleading  judgment,  party  should  show  in  what 
court  it  was  obtained.  Idem.  179 

Plea  of  non  infregit  conventionem  to  declaration 
in  covenant  admits  deed,  but  denies  breaches  and 
puts  in  issue  all  such  matters  as  show  that  the  cove- 
nant is  not  broken. 

Roosevelt  v.  Fulton,  7  Cow.  71,  54 

Such  plea  is  bad  on  demurrer  as  being  argument- 
ative, but  is  not  void.  Idem.  54 
Non  est  factum  puts  in  issue  execution  of  deed 
only,  and  is  admission  of  all  other  averments,though 
plaintiff  stipulated  that  defendant  may,  under  the 
plea,  give  any  special  matter  in  evidence  as  if 
pleaded. 

Dale  v.  Roosevelt,  9  Cow.  307,  651 

Non-joinder  must  in  all  cases  be  plead  in  abate- 
ment. 

Williams  v.  Allen,  7  Cow.  316,  137 

Gay  v.  Gary,  9  Cow.  44,  56O 

Plea  of  nul  tiel  corporation  is  bad  on  special  de- 
murrer. 

Wood  v.  Jeff.  Co.  B'k.,  9  Cow.  194,  611 

Notice  of  special  plea  cannot  be  given  with  plea 
of  mil  tiel  record. 

Barheydt  ads.  Haverly,  1  Wend.  70,  84O 

On  plea  ofpleneadministravit  and  no  assets,  onus 
is  with  plaintiff  to  show  assets. 

Benttey  v.  Bentley,  7  Cow.  701,  27O 

Nineteen  days  after  discharge  obtained  not  un- 
reasonable delay  and  plea  may  be  received  without 
verification  in  discretion  of  judge. 

LaFarge  v.  Carrier,  1  Wend.  89,  846 

In  appeal  cause,  defendant  may,  by  plea  of  puis 
darrein,  plead  insolvent's  discharge. 

People  v.  Judges  of  Ontario  C.  P.,  1 

Wend.  80, 

Objection  to  plea  puis  darrein  continuance  that  it 
came  too  late,  can  only  be  taken  on  motion  to  set  it 
aside. 

Ludlow  v.  WCrea,  I  Wend.  228.  898 

Replication  de  injuria  <fcc.,is  good  where  plea  con- 
tains matters  of  excuse  only,  not  where  It  contains 
matters  of  justification. 

Griswold  v.  Sedgwick,  1  Wend.  126,  86O 

Replication  de  injuria,  <fcc.    See 

Alien  v.  Crofoot,  7  Cow.  46,  46 

Plea  containing  matter  of  fact  and  matter  of  rec- 
ord may  conclude  to  the  country.    Idem.  46 
In  chancery  a  pure  plea  of  Statute  of  Limitations 
in  answer  to  bill  charging  circumstances  to  take 
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case  out  of  the  statute,  is  no  bar,  unless  supported 
by  answer  .denying  or  destroying:  the  force  of  those 
circumstances. 

fitomitfoort  v.  Kane,  8  Cow.  300,  412 

Plea  of  Statute  of  Limitations  not  allowed  on  mo- 
tion in  place  of  plea  of  payment. 

Coit  v.  Skinner,  7  Cow.  401,  168 

Plea  of  Statute  of  Limitations  not  allowed  to  be 
added  after  issue  joined. 

Hallaoan  ads.  Golden,  1  Wend.  302,  924 

Plea  of  title  in  trespass  admits  the  trespass,  and 
general  issue  cannot  subsequently  be  pleaded. 

Marsh  v.  Berry,  1  Cow.  344,  147 

But  where  it  was  allowed  and  plaintiff  proved 
trespass,  and  upon  trial  on  meritSjverdict  found  for 
defendant,  it  will  not  be  set  aside  on  error. 

Idem.  147 

'  Defendant  may  prove  plaintiff's  want  of  possession 

or  title  at  time  trespass  committed.    Idem.         147 

Matter  of  justification  of  trespass  must  be  pleaded. 

Van  Buskirk  v.  Irving,  7  Cow.  35,  42 

Matters  showing  right  or  possession  in  defendant, 

admitted  under  general  issue.    Idem.  42 

Plea  of  justification  by  joint  trespassers  failing  as 

to  one,  fails  as  to  all. 

Bradley  v.  Powers,  1  Cow.  330,  142 

POSSESSION. 

Possession  of  one  in  possession  without  title,  is 
confined  to  lands  actually  occupied  by  him. 

Aikin  ads.  Buck,  1  Wend.  466,  983 

PRACTICE. 

Though  an  objection  is  not  specifically  taken  at 
the  trial,  if  on  case  made,  it  appears  plaintiff  ought 
not  to  have  recovered,  on  conclusive  grounds ;  the 
verdict  will  be  set  aside. 

Rich  ads.  Penfield,  1  Wend.  380,  952 

On  setting  aside  proceedings  in  good  faith  for  ir- 
regularity, court  will  order  party  moving  to.  stipu- 
late not  to  bring  action  for  damages  where  damages 
apparently  nominal. 

Rogers  v.  Chapman,  1  Cow.  475,  194 

Otherwise.where  circumstances  appear  calling  for 
greater  damages.  Idem.  1 94 

Defendant  has  same  time  to  plead  after  service  of 
bill  of  particulars,  as  he  had  on  the  day  of  serving 
the  alternative  order. 

Mulholand  v.  Van  Fine,  8  Cow.  132,  336 

In  case  of  oyer  he  has  same  time  after  delivery  as 
at  time  of  demand.  Idem.  336 

Defendant  omitting  to  appear  at  return  of  sum- 
mons may  plead  at  adjourned  day,  on  paying  costs 
of  adjournment  and  subsequent  proceedings. 

Lother  v.  Crummie,  8  Cow.  87,  319 

PRINCIPAL  AND  AGENT. 

Original  attorney  is  not  liable  for  acts  of  attorney 
appointed  under  power  of  substitution,  unless  he 
give  such  substituted  attorney  instructions  differ- 
ent from  those  originally  given  by  principal,  the 
following  of  which  instructions  causes  the  injury. 
Pouter  v.  Preston,  8  Cow.  198,  358 

Where  one's  agent  f  eloneously  takes  goods  under 

principal's  directions  and  his  principal  afterwards 

aids  in  secreting  them,  principal  is  a  mere  accessory. 

Norton  v.  People,  8  Cow.  137,  337 

Agent  not  liable  for  money  mispaid  and  by  him 
paid  over  to  principal  before  he  is  informed  of  mis- 

' Mowatt  v.  McCleland,  1  Wend.  173,  877 

Payment  over  of  part  and  retention  of  balance  by 
agent, with  assent  of  principal,  has  same  effect  as  a 
full  payment.  Idem.  877 

Agent  of  consignor  receiving  advances  from  con- 
signee is  personally  liable  to  refund,  unless  he  has 
paid  overadvances  to  principal  or  has  credited  them 
in  a  way  equivalent  to  actual  payment. 

La  Forge  v.  Kneeland,  7  Cow.  456,  186 

Where  agent  borrows  without  authority,  princi- 
pal is  liable  if  he  recognize  the  loan  by  telling  len- 
der he  will  pay  it. 

Shiras  v.  Morrte,  8  Cow.  60,  3 1O 

Where  one  describes  himself  in  covenant  as  agent, 
but  signs  and  seals  it  in  his  ow  n  name,  he  is  person- 
ally liable. 

Stone  v.  Wood,  7  Cow.  453,  185 

Attorney  or  agent  contracting  for  principal  must 
do  so  in  principal's  name  or  thelatter  is  not  bound. 
Idem.  185 

Contract  to  sell  oxen  for  a  reasonable  reward,  ac- 
count for  and  pay  over  proceeds,  entitles  agent  to 
sell  on  reasonable  credit. 

Leland  ads.  Douglass,  1  Wend.  490,  991 
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Attorney  acting  without  power  is  personally  lia- 
ble, otherwise  if  he  has  power  but  errs  in  its  execu- 
tion. 

Sinclair  v.  Jackson,  8  Cow.  543,  473 

A  promissory  note  was  signed  by  B  and  B,  and 
they  added  "Trustee  of  Union  Religious  Society, 
Phelps,"  which  was  a  corporation.  Held,  that  they 
were  personally  liable. 

Hills  v.  Bannister,  8  Cow.  31,  3OO 

Consignee  and  agents  are  bound  by  instructions 
of  consignor. 

La  Forge  v.  Kneeland,  7  Cow.  456,  186 

A  letter  to  them  expressing  a  hope  that  goods  will 
not  be  sold  at  loss  on  invoice,  is  not  peremptory. 
Idem.  186 

PRINCIPAL  AND  SURETY. 

Joint  sureties  paying  money  for  their  principal 
should  sue  him  severally  for  the  money  paid. 

Gould  v.  Gmld,  8  Cow.  168,  348 

This  rule  applies  to  partners  paying  money  on 

business  foreign  to  the  partnership  concern  but 

with  their  joint  fund.    Idem.  348 

Sheriff  sued  for  escape,  waives  defense  known  to 

him  as  his  peril. 

Ransom  v.  Keyes,  9  Cow.  128,  590 

Surety  who  promises  to  pay  damages  and  costs 
which  may  be  ad  judged  against  defendant,  if  he  did 
not  appear  at  adjourned  day,  though  not  in  the  al- 
ternative, is  liable  for  judgment  taken,  although 
defendant  obtained  insolvent's  discharge. 

Fondey  v.  Cuyler,  1  Wend.  464,  982 

In  action  against  sureties  on  deputy-sheriff's  bond 
of  indemnity  to  sheriff,  it  is  no  defense  that  before 
alleged  default,  deputy  become  insolvent  and  sure- 
ties requested  sheriff  to  remove  him. 

Andrus  v.  Bealls,  9  Cow.  693,  782 

Nor  is  failure  of  sheriff  to  defend  the  suit  against 

him,  a  defense.    Idem.  782 

Sureties  are  liable  to  sheriff  for  moHey  received  by 

deputy  on  erroneous  process,  colore  offlcii. 

People  v.  Dunning,  1  Wend.  16,  82O 

Surety  for  jail  liberties  has  no  power  as  such  to 
surrender  his  principal  to  close  confinement. 

Ex  parte  Badgley,  7  Cow.  472,  193 

PRIVILEGE. 

Suitor  attending  court  is  not  privileged  from  hav- 
ing process  served  on  him  in  non-bailable  action. 
Hopkins  ads.  Coburn,  1  Wend.  292,  92O 

PROMISE  OF  MARRIAGE. 

In  breach  of  promise  of  marriage,  general  reputa- 
tion that  after  promise,  another  supplanted  him  in 
plaintiff's  affections,  inadmissible. 

Willard  v.  Stone,  7  Cow.  22,  38 

But  he  may  show  that  after  he  had  broken  off  his 
intimacy  with  the  plaintiff,  she  was  guilty  of  inde- 
cent and  lacivious  familiarities  with  another  man. 
Idem.  38 

When  jury  may  Infer  a  refusal  to  marry.    See 
Idem.  38 


QUESTIONS  OF  LAW  AND  FACT. 

Question  of  adverse  possession  is  one  of  fact  for 
the  jury,  but  court  must  decide  questions  of  law  in- 
volved in  the  evidence. 

Clapp  v.  Bromagham,  9  Cow.  530.  727 

Whether  affidavits  of  jurors  should  be  read  on 
motion  for  new  trial  is  question  of  law,  not  of  dis- 
cretion. 

People  v.  Columbia  C.  P.,  1  Wend.  297,          922 
Where  there  is  no  evidence  from  which  the  pre- 
sumption of  payment  can  be  drawn,  the  question 
ought  not  to  be  submitted  to  the  jury. 

Harris  v.  Wilson,  1  Wend.  511,  999 

Where  there  is  no  dispute  about  material  facts, 
partnership  is  a  question  of  law. 

Cumpston  v.  M'Nair,  1  Wend.  457.  98O 

Where  facts  undisputed,  fraud  is  question  of  law. 
Jackson  v.  Mather,  1  Cow.  301,  131 

The  law  has  established  certain  indicia  which,  if 
they  appear  in  relation  to  contract,  it  will  be  ad- 
judged fraudulent.  Idem.  131 
Words  alleged  to  amount  to  warranty  in  sale 
should  be  submitted  to  the  jury,  especially  if  not 
technical. 

Duffee  v.  Mason,  8  Cow.  25,  298 

Reasonable  time  in  which  to  present  bill  of  ex- 
change for  acceptance  is  question  of  law. 

Ay  mar  v.  Beers,  7  Cow.  705,  271 
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What  circumstances  proper  to  be  considered.  See 
Idem.  271 

Consideration  does  not  affect  question  of  dili- 
gence.   Idem.  271 
Evidence  of  facts  when  not  clear  and  explicit 
1 1 1  us!  be  left  to  the  Jury. 

Hyde  v.  Stone,  9  Cow.  230.  624 

Though  defendant  in  trover  had  admitted  plaintiff 
was  entitled  to  a  certain  amount,  held  that  amount 
of  damages  should  be  submitted  to  the  jury. 

Idem.  624 

Where  facts  undisputed,  law  is  for  the  court,  but 
where  fact  and  law  are  inseparably  blended  jury 
pass  on  both  under  advice  of  court. 

Jackson  v.  Belts,  9  Cow.  200.  616 

Where  facts  insisted  upon  as  taking  debt  out  of 
statute  are  not  disputed,  it  is  question  of  law;  when 
disputed,  it  is  a  mixed  question  of  law  and  fact. 

Clarke  v.  Dutcher,  9  Cow.  674.  775 

In  action  for  malicious  prosecution,  probable 
cause  is  a  mixed  question  of  law  and  fact ;  when 
facts  are  ascertained  it  is  a  question  of  law. 

Pangbum  v.  BuU,  1  Wend.  345.  94O 

M'Cormick  v.  Sisson,  1  Cow.  715,  275 

Where  the  question  of  want  of  probable  cause  is 

left  to  a  jury,  Supreme  Court  will  not  reverse,  if 

want  of  probable  cause  is  evident,  but  where  it  is 

doubtful  it  will  be  good  ground  for  reversal. 

Idem.  94O 


RECEIFTOR. 

Receiptor  of  goods  taken  by  Sheriff  has  no  proper- 
ty in  them. 

Norton  v.  People,  8  Cow.  137,  337 

General  property  of  goods  levied  on  is  in  the 

debtor,  the  special  property  is  in  the  officer  who 

levies.   The  one  receipting  for  the  Sheriff  is  merely 

his  agent. 

Ditteriback  v.  Jerome,  7  Cow.  294,  129 

RECORDING    OF    DEEDS,     MORT- 
GAGES, &c. 

Failure  to  record  deed  does  not  affect  rights  of 
parties  thereto,  nor  is  unrecorded  deed  void  as 
against  judgment,  though  sale  was  had  thereunder 
to  bona  fide  purchaser. 

Jackson  v.  Post,  9  Cow.  120,  588 

Registration  of  deeds  of  military  bounty  lands- 
mere!  y  setting  down  names  in  book,  amounts  to. 
Jackson  v.  Cody,  9  Cow.  140.  595 

Deed  to  military  tract  not  deposited  in  Albany 
Clerk's  office  as  required  by  statute  is  good  as 
against  grantor  and  his  heirs. 

Jackson  v.  PhiUips,  9  Cow.  94,  578 

Subsequent  mortgagee,  affected  by  notice  of  prior 
unregistered  mortgage,  takes  subject  to  it;  contra  as 
to  his  bona  fide  assignee  without  notice. 

Jackson  v.  Van  Valkenburgh,  8  Cow.  260,    38O 

Notice  to  attorney  employed  to  procure  the  as- 
signment is  notice  to  principal.  Idem.  38O 

Notice,  to  take  place  of  registry,  must  be  more 
than  barely  sufficient  to  put  party  on  inquiry.  It 
must  be  full  and  clear.  Idem.  38O 

What  notice  construed  insufficient.  See  Idem.  38O 

Statute  as  to  time  of  registration  of  mortgages 
affects  only  mortgages  executed  subsequent  to  said 
Act.  Idem.  38O 

Act  for  Registering  Deeds,  &c.,  of  Military  Lands 
does  not  apply  to  deeds  granted  by  the  State,  and 
such  title  is  not  affected  by  Act  in  relation  to 
escheats. 

Jackson  v.  Colver,  1  Wend.  488,  991 

REDEMPTION. 

Tender  of  money  due  on  a  judgment  does  not  per 
se  discharge  it  or  take  away  lien  of  the  judgment 
creditor,  but  he  may  still  redeem  upon  it  as  a  judg- 
ment creditor. 

Law  v.  Jackson,  9  Cow.  641,  765 

Judgment  against  mortgagor,  intermediate  de- 
fault and  sale  under  foreclosure,  is  lien  on  equity  of 
redemption  under  mortgage  given  to  loan  officers, 
and  it  m  y  be  sold  on  execution,  though  mortgagor 
has  assigned  to  another  who  is  the  one  making  the 
default,  and  purchaser  may  redeem  as  assignee  of 
mortgagor's  interest. 

Jackson  v.  Rhodes,  8  Cow.  47,  3O6 

Junior  judgment  creditor  may  redeem  from  sale 
on  senior  judgment  without  paying  intermediate 
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judgments,  and  if  Intermediate  judgment  creditors 
suffer  15  months  to  elapse  without  redeeming,  their 
rights  are  gone. 

Jackson  v.  Budd,  7  Cow.  658,  265 

Senior  judgment  creditor  may  redeem  from 
junior  judgment  creditor,  who  has  redeemed  from 
sale  on  judgment  senior  to  both,  without  paying 
youngest  judgment.  Idem.  255 

Short  payment  on  attempting  to  redeem  is  fatal, 
though  accepted  by  Sheriff. 

Ex  parte  Peru  Iron  Co..  7  Cow.  640,  215 

Where  judgment  creditor  has  redeemed  and  taken 
title,  he  may  again  redeem  on  same  judgment  from 
sale  on  prior  judgment.  Idem.  215 

Senior  judgment  creditor  may  redeem  from  sale 
upon  junior  judgment.  Idem.  215 

Where  the  last  day  to  redeem  land  sold  under  ex- 
ecution was  Sunday,  Monday  is  too  late. 

People  v.  Luther,  1  Wend.  42,  829 

Defendant  in  execution  cannot  question  regular- 
ity of  redemption  proceedings  as  between  creditors. 
Merritt  oat.  Jackson,  1  Wend.  48,  1O31 

Deed  from  a  sheriff  to  a  person,  with  the  assent  of 
a  creditor  who  has  regularly  redeemed  land  sold 
under  execution,  is  valid.  Idem.  1O31 

Creditor  whose  judgment  is  a  lien  on  equity  of  re- 
demption, has  right  to  assignment  of  mortgage  on 
coming  in  to  redeem. 

Niagara  B'k  v.  Rosevelt,  9  Cow.  409,  685 

REFERENCE, 

Court  will  not  order  referees  to  report  specially 

with  view  that  their  decision  may  be  revised  on  the 

merits.    Course  is  to  bring  up  the  case  on  affidavit. 

Coggsshall  v.  Burling,  8  Cow.  136.  337 

In  proceedings  against  ships  and  vessels  for  debts, 

reference  cannot  be  ordered  during  pendency  of 

demurrer. 

Ritter  v.  Steamboat  Olive  Branch, 

1  Wend.  35,  827 

When  referees  neglect  to  report  they  will  be  or- 
dered to  report  or  show  cause  why  attachment 
should  not  issue. 

Stafford  v.  Hesketa,  1  Wend.  71,  84O 

Party  first  giving  notice  of  motion  for  reference 
entitled  to  preference. 

Graham  v.  Wood,  1  Wend.  15,  419 

Referees  may  open  cause  after  submission  and 
take  further  testimony. 

Cleaveland  v.  Hunter,  1  Wend.  104.  852 

Reference  under  the  statute  cannot  be  to  a  num- 
ber short  of  three. 

Dodge  v.  Waterbury,  6  Cow.  136,  337 

If  to  two  with  power  to  choose  umpire  it  is  a  mere 

arbitration,  and  proceedings  cannot  be  reviewed  as 

proceedings  of  referees.    Idem.  337 

Affidavit  for  reference  need  not  state  where  venue 

laid. 

Feeler  v.  Barter,  7  Cow.  478,  195 

RELEASE. 

Of  a  debt,  on  compromise  with  the  debtor,  by  two 
administrators  without  concurrence  of  third,  and 
against  the  wishes  of  one  third  of  those  entitled  to 
distribution,  will  not  be  set  aside  where  no  collusion 
is  shown. 

Murray  v.  Blatchford,  1  Wend.  583,  1O24 

Executed  by  administrators  after  notice  that  an 
application  would  be  made  for  appointment  of  re- 
ceiver, because  one  was  old  and  the  other  insolvent, 
held  operative.  Idem.  1O24 

Rights  of  several  debtors  as  between  themselves 
not  affected  by  acts  of  creditor,  and  agreement  by 
him  not  to  sue  one  does  not  release  the  others,  but  a 
technical  release  under  seal  does,  and  may  be  plead 
in  bar. 

Catskul  B'k  v.  Messenger,  9  Cow.  37, 

Ludlow  v.  M'Crea,  1  Wend.  228,  898 

REMEDY. 

Where  court  with  jurisdiction  proceeds  errone- 
ously, remedy  is  by  certiorari  or  writ  of  error. 

Colvtn  v.  Luther,  9  Cow.  61.  566 

One  cannot  maintain  assumpsit  for  part  of  rent 
against  co-tenants  or  his  representatives ;  he  may 
maintain  action  of  account  or  file  bill  in  equity. 

Sherman  v.  BaUou,  8  Cow.  304,  396 

If  plaintiff  fail  in  his  suit  he  has  no  further  rem- 
edy against  Sheriff,  but  must  pursue  the  remedy 
against  original  debtor. 

Litttefield  ads.  Brown,  1  Wend.  398,  969 
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REMITTITUR. 

May  be  filed  in  vacation. 

Dale  ads.  Rosevelt,  1  Wend.  25,  823 

REPLEVIN. 

Where  Sheriff  delivered  property  on  plaint  in  re- 
plevin, but  omitted  to  summon  defendant  till  after 
next  term,  summons  ordered  set  aside  and  alias 
summon  ordered. 

Ex  parte  Johnson,  7  Cow.  424,  1 75 

Writ  cannot  be  quashed  before  it  is  returned ;  the 
motion  should  be  for  a  supersedeas. 

Lewis  v.  Oriswold,  I  Wend.  292,  92O 

Replevin  will  not  lie  against  a  person  who  obtains 
possession  of  property  by  delivery  from  a  bailee. 

Marshall  v.  Davis,  1  Wend.  109,  854 

Will  He  where  trespass  de  bonis,  &c.,  can  be  main- 
tained.   Idem.  854 
Replevin  lies  for  goods  taken  in  execution,  when 
not  at  time  in  possession  of  debtor ;  contra  if  in  his 
possession. 

Judd  v.  Fox,  9  Cow.  259,  634 

Replevin  does  not  lie  for  crops  against  one  who 
has  ousted  owner. 

De  Mott  v.  Hagerman,  8  Cow.  220,  366 

Remedy  is  by  trespass  quaere  clausum  fregit  after 

gaining  possession.    Idem.  366 

RETAINER. 

Sufficient  notice  of,  is  notice  of  motion  signed  by 
one  as  attorney  for  defendant. 

McKemter  ads.  Van  Zandt,  1  Wend.  13,      819 


SEDUCTION. 

No  action  lies  for,  if  the  female  be  over  twenty- 
one  years,  unless  the  relation  of  master  and  servant 
exists. 

Millar  ads.  Thompson,  I  Wend.  447,  976 

SERVICE. 

Where  a  notice  (except  of  rule  to  plead)  be  once 
regularly  affixed  in  clerk's  office,  it  need  not  be 
afterwards  served  on  attorney  giving  notice  of  re- 
tainer, and  if  served,  and  it  be  short,  it  may  be  dis- 
regarded. 

Mayett  v.  Sprague,  8  Cow.  116,  330 

An  amended  narr.  cannot  be  served  without  a 
previous  rule  to  amend. 

Macomb  v.  Smith,  1  Wend.  67,  838 

Service  of  paper  necessary  to  order  may  be 
waived  by  parol,  though  general  rule  of  court  re- 
quire all  agreements  to  be  in  writing. 

Ex  parte  Crosby,  8  Cow.  119,  331 

Where  attorneys  reside  only  40  miles  apart,  serv- 
ice of  notice  of  retainer  in  vacation  on  agent,  is 
not  such  a  service  that  a  party  need  deny  its  receipt 
on  motion  to  set  aside  default  entered  in  disregard 
of  the  notice. 

Lynes  v.  Schooley,  1  Cow.  516,  206 

In  question  of  service,  distances  should  be  com- 
puted by  the  usually  traveled  route. 

Smith  v.  Ingraham,  7  Cow.  419,  173 

Where  attorneys  are  in  partnership,  but  act  under 
name  of  one  alone,  service  of  papers  may  be  on 
either. 

Lansing  v.  M'KUlup,  7  Cow.  416,  1 72 

Service  of  copy  of  judge's  order  is  sufficient,  un- 
less the  object  be  to  bring  party  into  contempt. 

Bk.  of  Utlca  v.  Kibby,  7  Cow.  148,  8O 

The  service  of  sci.  fa.  must  be  personal. 

McCombs  ads.  Feeler,  1  Wend.  19,  821 

SET-OFF. 

In  action  on  judgment,  in  name  of  judgment 
creditor,  for  benefit  of  assignee,  defendant  cannot 
set  off  debt  due  from  assignee. 

Raymond  v.  Wheeler,  9  Cow.  295,  647 

So  in  action  brought  by  trustee  for  benefit  of 
cestui  que  trust.  Idem.  647 

Set-off  is  allowable  against  bank  when  it  stops  pay- 
ment, whether  debt  then  due  or  afterwards  to  be- 
come due. 

In  re  Middle  District  Bk.,  9  Cow.  414,  note,  687 

Such  set-off  may  be  made  in  bank's  own  bills, 
though  in  hands  or  another  for  debtors'  use. 

Idem.  687 

Contra,  if  received  after  bank  has  stopped  pay- 
ment. Idem.  687 

1094 


Indorser  to  bank  has  same  rights  of  set-off  as  an- 
other, unless  he  be  indemnified  or  maker  be  able  to 
pay.  Idem.  687 

Evidence  upon  which  receiver  is  to  act  in  allow- 
ing set-off  should  be  such  as  would  maintain  set-off 
in  court  of  justice.  Idem.  687 

When  bills  set  off  by  insolvent  debtors  of  bank, 
they  are  estimated  as  much  below  par  value  as  debt 
is  below  par  value.  Idem.  687 

Assignee  of  mortgage  takes  it  subject  to  existing 
equities,  and  anything  that  may  be  set  off  by  mort- 
gagor may  be  set  off  by  his  assignee. 

Niagara  Bk.  v.  RoseveU,  9  Cow.  409.  685- 

A  claim  recoverable  only  by  action  of  account  or 
bill  in  equity,  cannot  be  set  off  at  law. 

Sherman  v.  BaUou,  8  Cow.  304,  396 

Damages  arising  from  a  tort  cannot  be  set  off. 

Idem.  396 

Where  party  brings  action  and  obtains  judgment 
for  an  indivisible  demand,  he  cannot  plead  residue 
as  offset  in  action  against  him  by  opposite  party. 

Miller  v.  Covert,  1  Wend.  487,  99O- 

Supreme  Court  will  order  judgment  before  a  jus- 
tice to  be  set  off  against  judgment  of  this  court 
upon  same  principles  as  they  will  judgment  of  C.  P. 
Ewer  v.  Terry,  8  Cow.  126,  334 

Judgment  purchased  conditionally,  for  purposes 
of  set-off,  cannot  be  set  off. 

Miller  v.  Oilman,  7  Cow.  469,  192 

Judgment  cannot  be  set  off  by  merely  nominal 
owner. 

Turner  v.  Satterlee,  7  Cow.  480,  19R 

SHERIFF. 

See  EXECUTION. 

Action  will  lie  against  sheriff  without  demand  for 
money  collected  on  execution. 

Dygert  ads.  Crane,  1  Wend.  534,  1OO7 

Where  levy  made  before,  deputy  may  complete 
sale  after  expiration  of  sheriff's  term  of  office. 

Jackson  v.  Tuttle,  9  Cow.  233,  62R 

Either  sheriff,  or  deputy  who  made  the  sale,  may 
execute  the  deed. 

Gorham  v.  Gale,  7  Cow.  739,  283 

Sheriff  has  no  right  to  discharge  execution  with- 
out satisfaction  or  judgment. 

Colton  v.  Camp,  1  Wend.  365,  947 

If  he  relinquish  lien  acquired  by  levy  without 

authority,  he  can  subsequently  enforce  execution 

against  same  property,  though  transferred  to  other 

creditors.    Idem.  947 

Payment  of  sheriff's  fees  on  execution  does  not 

render  relinquishment  valid.    Idem.  947 

Sheriff  is  liable  for  acts  of  his  deputy  only  when 

he  is  acting  within  his  official  duty. 

Oorham  v.  Gale,  7  Cow.  739,  283 

The  execution  of  deed  by  sheriff  on  irregular  sale 

made  by  deputy  under  arrangements  of  the  parties, 

would  not  bean  adoption  of  nis acts.    Idem.      283 

The  ruling  of  a  sheriff  to  return  an  execution, 

after  commencement  of  a  suit  for  money  received 

by  him,  is  not  an  abandonment  of  the  action,  and 

the  return  of  the  execution  and  payment  of  money 

will  not  discharge  sheriff. 

Dugert  ads.  Crane,  1  Wend.  534,  1OO7 

Sheriff  is  responsible  for  money  received  by  his 
deputy  on  erroneous  process  colore  offlcii. 

People  v.  Dunning,  1  Wend.  16,  82O 

Inaccurate  recitals  in  sheriff's  deed  will  be  reject- 
ed as  surplusage ;  if  deed  show  he  acted  under  au- 
thority without  them,  it  is  good. 

Jackson  v.  Jones,  9  Cow.  182,  608 

Where  office  of  sheriff  becomes  vacant  by  any 
other  cause  except  his  death,  under-sheriff  cannot 
execute  duties  of  sheriff. 

Paddock  v.  Cameron,  8  Cow.  212,  363 

Action  does  not  lie,  in  general,  against  an  under- 
sheriff  for  breach  of  duty  in  his  office.  Idem.  363 

SHIPPING. 

Action  will  not  lie  at  suit  of  seaman  against 
owners  for  wages  under  Act  of  Congress. 

Van  Beuren  v.  Wilson,  9  Cow.  158,  6O1 

Owners  of  vessel  not  liable  where  exclusive  credit 
was  given  to  master. 

Thorn  v.  Hicks,  1  Cow.  697,  269 

Master  of  vessel  may  collect  freight  as  agent  of 
owner,  but  has  no  personal  lien  thereon. 

IngersoU  v.  Van  Bokkelin,  7  Cow.  670,          259 
Payment  of  freight  to  either  master  or  owner  dis- 
charges lien  on  goods.    Idem.  259 
Both  master  and  owner  liable  for  supplies  and  ad- 
vances, and  master  has  lien  on  cargo  and  freight 
for  amount  of  his  liability.    Idem,                        25» 
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Where  one  of  the  partners  of  a  vessel  goes  out  as 
a  supercargo,  his  power  as  partner,  from  the  begin- 
ning of  the  voyage,  is  merged  in  his  character  of 
supercargo. 

Catlett  v.  Pacific  Ins.  Co.,  1  Wend.  561,       1O17 

Where  the  master  is  instructed  to  proceed  to  a 
given  port  and  deliver  cargo  to  supercargo,  and  be- 
fore arrival  the  voyage  is  broken  up  'and  cargo  is 
delivered  to  supercargo,  he  takes  it  as  agent  of  the 
master.  Idem.  1O17 

Detention  of  vessel  in  foreign  port  on  unfound- 
ed libel  for  so  long  a  time  that  vessel  becomes  un- 
fit to  return,  is  not  such  detention  by  superior  force 
as  will  exempt  owners  from  payment  of  seaman's 
wages. 

Fan  Beuren  v.  Wilson,  9  Cow.  158,  601 

Where  freight  is  not  earned,  wages  of  seamen  not 
recoverable.  Idem.  6O1 

Contra  where  loss  of  freight  is  due  to  some  act  or 
omission  of  master  or  owner  over  which  seamen 
have  no  control.  Idem.  6O1 

SLANDER  AND  LIBEL. 

Libel  is  a  malicious  defamation, made  public  either 
by  writing,  printing,  signs  or  pictures,  tending  to 
blacken  the  memory  of  one  dead  or  the  reputation 
of  one  alive,  and  expose  him  to  public  hatred,  con- 
tempt or  ridicule. 

Root  v.  King,  7  Cow.  613,  239 

Malice  is  essential  in  both  criminal  or  civil  suit 
for  libel,  and  may  be  inferred  from  libelous  nature 
of  publication;  when  express  malice  must  be 
proven,  see  Idem.  239 

Liability  of  editors  same  as  that  of  other  indi- 
viduals.   See  Idem.  239 
Truth  is  a  good  defense,  though  publication  be 
malicious  and  plea  of  truth  admits  the  malice. 

Idem.  239 

After  plea  of  truth,  public  report  of  fact  in  libel 
Inadmissible  in  mitigation  of  damages.  Idem.    239 
Truth  cannot  be  given  in  evidence  under  general 
issue  in  mitigation  of  damages.    Idem.  239 

If  either  party  or  counsel  at  trial  speak  slander- 
ous words  of  a  witness  or  party,  impertinently  and 
without  proper  cause,  action  lies. 

Ring  v.  W  heeler,  7  Cow.  725,  278 

Averment  that  defendant,  in  speaking  of  plaint- 
iff's circumstances  and  of  money  that  he  owed  one 
H.,  said,  "There  is  poor  H.;  it  is  hard  for  him  to 
lose  his  debt."  Held,  that  a  general  verdict  for 
plaintiff  on  this  and  other  counts  was  conclusive. 

Mott  v.  Comstock,  1  Cow.  654,  254 

Charge  that  a  merchant  is  unable  to  pay,  action- 
able. Idem.  254 
One  stating  a  crime  to  be  committed  by  plaintiff 
confidentially  to  a  constable,  saying  he  should  pros- 
ecute, and  wished  him  to  serve  the  process,  is  liable 
In  slander. 

Burlingame  v.  Burlingame,  8  Cow.  141,       339 
Also  slander  for  him  to  urge  its  truth  at  examina- 
tion before  justice  in  prosecution  of  plaintiff  for 
felony.    Idem.  339 

Though  the  words  proved  are  equivalent  to  those 
laid  in  declaration,  if  not  the  same  in  substance, 
plaintiff  cannot  recover. 

Olmsted  v.  Miller,  I  Wend.  506,  997 

Special  damage  must  be  shown  to  have  been  in 
•consequence  or  words  spoken.  Idem.  997 

Sufficiently  shown  if  plaintiff  was  refused  civil 
treatment  at  public  house  in  consequence  of  slan- 
derous words  spoken.    Idem.  997 
General  character  of  plaintiff  in  slander  is  in  issue 
irrespective  of  the  pleadings. 

Root  v.  King,  7  Cow.  613,  239 

Where  words  are  not  actionable  per  se,  circum- 
stances making  them  so  must  be  averred  and  proved. 
Bullock  v.  Koon,  9  Cow.  30,  555 

Where  charge  is  of  swearing  falsely  before  arbi- 
trators, as  on  indictment  for  perjury,  jurisdiction 
of  arbitrators  and  materiality  of  testimony  must  be 
shown,  and  best  evidence  is  required.  Idem.  555 
Charge  in  a  libel  not  justified  by  proof  of  miscon- 
duct of  similar  character. 

Skinner  ads.  Powers,  1  Wend.  451,  977 

In  an  action  of  slander,charging  a  party  with  false 
swearing,  the  evidence  alleged  to  have  been  false 
must  be  shown  to  be  material,  and  the  witness  be- 
lieving it  material  does  not  change  the  rule. 

Boss  ads.  Rouse,  1  Wend.  475,  986 

That  rumors  published  existed,  not  justification 
but  mitigation. 

Pmcers  v.  Skinner,  1  Wend.  451,  977 

Justification  must  be  as  broad  as  charge. 

Idem.  9' '" 

Plea  of  notice  of  truth  in  justification  of  slander, 
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if  unsupported  by  evidence,  proper  to  be  considered 
in  aggravation  of  damages. 

Root  v.  King,  7  Cow.  613,  239 

SPECIFIC  PERFORMANCE. 

In  contract  to  perform  labor  for  stated  conpen- 
sation,  performance  or  ability  and  readiness  to  per- 
form is  a  condition  precedent. 

Dutch  Ch.  of  Albany  v.  Bradford,  8  Cdw. 

456,  445 

Rule  applied  in  case  of  a  minister  of  a  church. 

Idem.  445 

Where  pastoral  relation  suspended,  and  finally 
dissolved  oy  proper  tribunal,  minister  not  entitled 
titled  to  salary  after  suspension.  Idem.  445 

Where  one  contracts  to  work  a  certain  length  of 
time,  complete  performance  is  condition  precedent 
to  a  recovery ;  pro  rata  compensation  not  recover- 
able, even  after  offer  to  perform,  after  breach. 

Lantry  v.  Parks,  8  Cow.  63,  311 

STATUTES. 

Incorporation  as  an  insurance  company  with 
privilege  of  loaning  surplus  funds  on  securities, 
prohibits  by  implication  the  power  to  discount 
notes. 

Utica  Ins.  Co.  v.  Scott,  8  Cow.  709,  529 

Two  statutes  in  parl  materia  will  be  construed 
together,  and  both  nave  effect,  if  possible. 

M'Cartee  v.  Orphan  Asylum  Soc.,  9  Cow. 

437,  695 

Act  done  ignorantly,  no  excuse  for  violation  of 
statute. 

Smith  v.  Brown,  1  Wend.  231.  899 

Penal  statutes  strictly  construed. 

Fan  Vaulkenbnrgh  v.  Torrey,  7  Cow.  252,  114 
Where  by  statute,  common  informer  is  empow- 
ered to  bring  suit  for  penalty,  which  is  afterwards 
limited  by  second  statute  to  overseers  of  poor, 
third  statute,  repealing  limiting  clause,  does  not 
give  common  informer  right  to  sue  for  penalty  of 
offense  committed  during  existence  of  second  stat- 
ute. Idem.  114 
Where  statute  requires  a  certain  number  of  per- 
sons to  act,  they  must  all  be  present  to  make  the 
act  of  the  majority  valid. 

Ex  parte  Rogers,  7  Cow.  526,  and  note,         21O 
Cutting  out  a  brand  mark  is  an  alteration  within 
the  meaning  of  the  Statute  for  Inspection  of  Flour, 
&c. 

Smith  v.  Brown,  I  Wend.  231,  899 

STATUTE  OF  FRAUDS. 

Resulting  trust  is  not  within  the  Statute  of 
Frauds,  and  may  be  proved  by  parol. 

Malm  v.  Malin,  1  Wend.  626,  1039 

Promise  to  pay  debt  of  another  on  past  considera- 
tion, void  unless  debt  contracted  on  promisor's  re- 
quest. 

Chaffee  v  Thomas,  7  Cow.  358,  152 

Parol  lease  for  three  years  is  void  only  as  to 
length  of  term.  Tenant  holds  from  year  to  year. 

People  v.  Rickert,  8  Cow.  226,  369 

Such  tenant  has  term  for  years.    Idem.  369 

Memorandum  of  sale  by  agent,  to  satisfy  statute, 
must  be  made  by  him  as  agent  of  both  parties. 

Sewatt  v.  Fitch,  8  Cow.  215,  365 

Where  goods  are  to  be  manufactured,  or  there  is 

some  work  to  be  done  about  them,  there  need  be 

no  memorandum  in  writing.    Idem.  365 

Where  A  owed  B  and  C,  and  the  three  agreed 

that  A  should  deliver  goods  to  B  to  the  amount  of 

the  debt,  and  B  should  pay  A's  debt  to  C,  the  goods 

being  at  a  distance  were  delivered  per  verba  de 

presenti,  and  B  subsequently  sold  them.    Held,  a 

good  delivery  and  valid  contract  under  the  statute. 

Jennings  v.  Webster,  7  Cow.  256,  116 

Parol  contract  to  sell  improvements  on  land  not 

within  statute. 

Lower  v.  Winters,  1  Cow.  263,  118 

Contra  where  they  were  not  to  be  paid  for  with- 
in a  year.  Idem.  118 
Where  promise  to  pay  the  debt  of  another  arises 
out  of  some  new  consideration  of  benefit  or  harm 
moving  between  the  newly  contracting  parties,  it 
is  not  within  the  statute,  though  original  debt  still 
subsists. 

Cleveland  v.  Farley,  9  Cow.  639,  764 

Where  M.  owed  F.  and  C.,  in  consideration  that 
M.  delivered  to  him  hay  to  value  of  the  debt,  prom- 
ised by  parol  to  pay  F.;  held,  not  within  the  statute. 
Idem.  764 

STATUTE  OF  LIMITATIONS. 

See  LIMITATION  OF  ACTIONS. 
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STAY  OF  PROCEEDINGS. 

Bill  of  exceptions  stays  proceedings  only  while  It 
Is  pending  and  undetermined  in  Supreme  Court. 

Jackson  v.  Varick,  1  Cow.  412,  171 

Order  to  stay  proceedings  against  a  party  will 
not  operate  to  enlarge  a  rule  to  plead  or  answer 
taken  by  him. 

Schermerharn    v.  Van    Valkenburgh,  7 

Cow.  519,  208 

Order  for  time  to  make  case  can  only  be  enlarged 
while  it  is  running,  after  It  has  expired,  relief  .had 
on  motion  for  order  staying  proceedings. 

Hawkins  v.  Dutchess  and  0.  S.  B.  Co.,  7 

Cow.  467.  191 

Writ  of  error  will  not  per  se  stay  execution  in 
criminal  cause.but  court  wlll.on  motion,  grant  stay 
until  judgment  be  given  on  error. 

Savett  v.  People,  7  Cow.  337,  n.  145 

A  bill  of  exceptions  is  per  ae  and  without  any 
order  a  stay  of  proceedings. 

Roosevelt  v.  Fulton,  7  Cow.  107,  67 

SUMMARY  PROCEEDINGS. 

Affidavit  used  on  summary  proceedings  to  oust 
tenant  cannot  be  used  on  subsequent  action,  and  if 
used,  proceedings  are  coram  non  judice  and  judge 
and  landlord  both  liable  in  trespass  to  ousted  ten- 
ant. 

M' Coy  v.  Hyde,  8  Cow.  68,  313 

Under  Act  giving  summary  proceedings  to  re- 
move tenant,  judge  has  no  power  to  adjourn  case. 
Nichols  v.  Williams,  8  Cow.  13,  295 

SUNDAY. 

All  acts,  except  judicial  acts,  done  on  Sunday  are 
lawful,  unless  prohibited  by  statute. 

Story  v.  Elliot,  8  Cow.  27,  299 

Award  made  on  Sunday  is  void.    Idem.  299 

Where  by  statute  act  is  to  be  done  within  certain 
number  or  days,  Sunday  must  be  included. 

Ex  parte  Dodge,  7  Cow.  147,  8O 

SUFERSEDEAS. 

Will  be  granted,  if  an  attachment  against  ab- 
sconding debtor  is  improvidently  issued. 

Ex  parte  Chipman,  1  Wend.  66,  838 

Party  has  4  days  after  judgment  entered  to  bring 
error  and  put  in  bail,  and  this  supersedeas  execu- 
tion levied  before  expiration  of  that  time. 

Jackson  v.  Schauber,  7  Cow.  490,  199 

A  writ  of  error  and  bail  within  4  days  after  judg- 
ment perfected  supersedeas  execution. 

Jackson  v.  Schauber,  7  Cow.  417,  1 73 

But  if  execution  is  levied  and  4  days  have  expired, 
court  cannot  relieve. 

Beekman  v.  Bemiss,  7  Cow.  418,  1 73 

TENANTS  IN  COMMON. 

Distributees  of  personal  property  of  intestate  are 
tenants  in  common. 

Hyde  v.  Stone,  9  Cow.  230,  624 

Possession  of  tenant  in  common  presumed  con- 
sistent with  common  title  of  all,  and  Statute  of 
Limitations  does  not  run  against  co-tenant,  though 
his  possession  be  exclusive,  except  where  there  is  a 
notorious  claim  of  exclusive  right. 

Jackson  v.  Tibbits,  9  Cow.  241,  628 

Where  one  hires  the  share  of  co-tenant,  he  is  not 
liable  for  double  rent  for  holding  over,  though  no- 
tice to  quit  has  been  given. 

Mumford  v.  Brown,  I  Wend.  52,  833 

Where  land  is  let  on  shares,  lessor  and  lessee  are 
tenants  in  common  of  the  crop. 

Demott  v.  Hagerman,  8  Cow.  220,  366 

TIME. 

Where  by  statute,  act  is  to  be  done  within  certain 
number  of  days,  Sunday  must  be  included. 

Ex  parte  Dodge,  7  Cow.  147,  8O 

In  computing  time  given  by  statute,  both  the 
first  and  last  days  are  never  reckoned  inclusive. 
Jackson    v.  Van  Valkenburgh,  8  Cow. 
260,  380 

TITLE. 

One  wrongfully  taking  property  acquires  no  title 
unless  he  changes  its  identity. 

Brown  v.  Sax,  1  Cow.  95,  63 

Whether  title  to  lands  comes  in  question  does  not 
depend  on  state  of  the  pleadings,  but  what  trans- 
pires at  the  trial. 

Mumford  ads.  Withey,  1  Wend.  279,  916 
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TOWNS. 

Town-meetings  may  be  opened  at  any  time  be- 
tween sunrise  and  sunset,  and  after  regularly  open- 
ed may  adjourn  immediately  to  next  day  and  a  dif- 
ferent place. 

Goodel  v.  Baker,  8  Cow.  286,  39O 

TRESPASS. 

Where  parol  reservation  In  quitclaim  deed, 
amounts  to  a  sale  of  the  growing  crop,  grantor  may 
maintain  trespass  quaere  clausum  fregit  against  one 
who  gathers  and  carries  it  away. 

Austin  v.  Sawyer,  9  Cow.  39,  558 

All  parties  concerned  in  an  arrest,  under  a  void 
process,are  trespass. 

Gold  ads.  Bissell,  1  Wend.  210,  891 

In  trespass  on  land,  plaintiff,  if  out  of  possession, 
must  show  title. 

HubbeU  v.  Rochester,  8  Cow.  115,  33O- 

Where  court  proceeds  erroneously,  remedy  is  by 
ctrtiorari  or  writ  of  error,  but  where  there  is  no 
jurisdiction,  proceedings  are  void,  and  all  concern- 
ed in  enforcing  judgment  are  trespassers. 

Colvin  v.  Luther,  9  Cow.  61,  566 

Trespass  lies  where  one  unlawfully  intermeddles 

with  goods  of  another,  though  there  be  no  manual 

interference?  as  by  exercising  authority  over  them 

in  defiance  or  exclusion  of  the  owner. 

Wintringham  v.  LaFoy,  7  Cow.  735,  282 

Possession,  though  tortious,  is  sufficient  to  main- 
tain trespass  against  stranger  devesting  it. 

Hurd  v.  West,  7  Cow.  752,  288 

Trespass  lies  by  tenant  in  common  in  possession, 
ousted  by  his  co-tenant. 

Erwin  v.  Olmsted.  7  Cow.  229,  106 

A  right  to  take  property  into  actual  possession  is 
sufficient  to  entitle  party  to  bring  action  for  tres- 
pass. 

Aikin  ads.  Buck,  1  Wend.  466,  983 

Owner  of  personal  property,  loaned  for  indefinite 
time,  may  maintain  trespass  against  third  person 
taking  it. 

Orser  v.  Storms,  9  Cow.  687,  78O 

In  trespass  de  bonis,  &c.,  the  defendant  cannot 
show  property  in  a  stranger. 

Le  Forge  v.  Eames,  1  Wend.  99/  85O 

If  an  intruder,  being  ousted  by  the  true  owner,  in 
his  turn  oust  the  owner.trespass  will  lie  by  the  own- 
er against  him. 

Erwin  v.  Olmsted,  7  Cow.  229,  1O6 

TRIAL. 

See  EVIDENCE,  WITNESSES,  &c. 

Trial  postponed  on  ground  of  absence  of  material 
witness  where  defendant  has  used  diligence  to  pro- 
cure him.  Postponing  is  in  discretion  of  court. 

Peoplev.  \ermilyea,  7  Cow.  369,  157 

Judge  cannot  direct  verdict  subject  to  opinion  of 
court  except  by  consent  of  parties. 

Hyde  v.  Stone,  9  Cow.  230,  624 

If  judge,  in  declaring  facts  undisputed,  err,  court 
will  correct  it  on  error,  but  counsel  have  no  right  to 
argue  to  the  jury  upon  question  on  facts  which 
judge  declares  there  is  no  question  on. 

Jackson  v.  Betts,  9  Cow.  208,  616 

Where  plaintiff,  claiming  under  lease.fails  to  pro- 
duce it,  or  give  proof  of  it.  Held,  it  should  be  taken 
to  have  expired  or  not  to  be  a  subsisting  lease  so  as 
to  prevent  recovery  by  the  plaintiff. 

Jackson  v.  Jones,  9  Cow.  182,  6O8 

Where  party  in  pleading  matters  which  constitute 
his  right,  sets  forth  more  than  is  necessary  upon  all 
which  issue  is  joined,  he  may  prove  only  those 
which  are  necessary. 

Wood  v.  Jeff.  Co.  B'k,  9  Cow.  194.  611 

Testimony  not  objected  to,  considered  as  received 
by  consent. 

Jackson  v.  Cody,  9  Cow.  140,  595 

Where  counsel  fails  to  address  jury  on  j  udge's  tell- 
ing him,  he  should  charge  against  him.  Held,  to 
be  a  voluntary  relinquishment  of  right  to  address 
jury.  Idem.  595 

Objection  to  defect  in  proof  at  trial, waived  if  not 
taken  by  opposite  party  at  trial.  Idem.  595 

Where  declaration  in  assumpsit  contains  several 
counts,  plaintiff  is  not  compelled  on  trial  to  elect 
which  he  will  proceed  upon. 

Norris  v.  Durham,  9  Cow.  151,  299 

In  dispute  concerning  terms  of  order  for  delivery 
of  goods,  presumption  is  against  one  having  custo- 
dy of  the  order,  wnere  he  fails  to  produce  it. 

Bailey  v.  Johnson,  9  Cow.  115,  586 
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Under  single  count  for  escape  and  plea  of  volun- 
tary return,  plaintiff  may  elect  to  prove  any  escape 
before  suit  brought,  and  defendant  may  show  re- 
turn to  such  escape  before  suit. 

Howland  v.  Squier,  9  Cow.  91,  577 

Defendant  cannot  defend  by  showing  return  to 

previous  escape.    Idem.  577 

In  covenant  by  lessor  against  one  as  assignee  of 

lessee,  general  evidence  will  support  the  action,  as 

evidence  of  defendant's  posssession,  claim  and  offer 

to  assign,  &c. 

Armstrong  v.  Wheeler,  9  Cow.  88,  576 

This  may  be  rebutted  :  as  by  showing  defendant 
to  be  an  under-tenant  of  lessee.  Idem.  576 

In  action  by  attorney  against  client  for  his  fees, 
.he  need  not  show  copy  of  bill  of  costs  served  on  cli- 
ent before  suit  brought,  or  that  notice  of  taxation 
had  been  served  on  his  client. 

Gleason  v.  Clark,  9  Cow.  57,  565 

Exidence  by  defendant  of  plaintiff's  negligence, 
to  defeat  whole  claim,  admissible  under  general  is- 
sue, but  if  evidence  be  merely  in  diminution,  no- 
tice should  be  given  with  general  issue.  Idem.  565 
Proof  of  judgment  in  case  of  nonsuit  obtained 
Against  client  is  per  se  evidence  of  negligence. 

Idem.  565 

Notice  of  trial  should  specify  which  action  is  to 
be  tried,  where  there  are  two  actions  pending  be- 
tween the  same  parties,  and  only  one  is  noticed. 

Lisher  v.  Parmdee,  I  Wend.  22,  888 

Both  parties  should  go  to  trial  according  to  terms 
of  recognisance,  whether  defendant  give  notice  or 
not. 

People  v.  Winchett,  7  Cow.  160,  84 

Where  defendant  failed  to  appear  on  trial  through 
lack  of  material  testimony,  motion  to  estreat  recog- 
nizance granted  unless  renewed  within  30  days. 

Idem.  84 

Special  search  must  be  made  for  document  to 
•warrant  parol  proof  of  its  contents. 

Southwick  v.  Hayden.  7  Cow.  334,  143 

After  plaintiff  has  rested  his  cause  it  is  not  to  late 

to  demand  that  writing  which  was  proved  by  parol 

without  objection,  be  produced.    Idem.  143 

Rules  governing  courts  as  to  postponing  trials  on 

Aground  of  absence  of  material  witnesses.    See 

People  v.  Vermilyea,  1  Cow.  369,  157 

Notice  to  produce  paper  in  order  to  let  in  parol 
evidence,  must  be  served  on  attorney  previous  to 
the  circuit. 

Gorham  v.  Gale,  7  Cow.  739,  883 

Insolvency  or  poverty  of  defendant  no  excuse  for 
plaintiff  not  trying  cause  unless  defendant  has  ob- 
tained an  insolvent's  discharge. 

McGlade  ads.  Wheaton,  1  Wend.  34  885 

Receipt  may  be  proved  by  parol  without  account- 
ing for  its  absence. 

Southwick  v.  Hayden,  7  Cow.  334,  143 

Contract  deposited  with  witness  out  of  jurisdic- 
tion of  court  may  be  proved  by  his  deposition  with- 
out producing  it. 

Bailey  v.  Johnson,  9  Cow.  115,  586 

Only  one  oath  to  witness  is  required  on  a  trial, 
though  he  is  examined  several  times. 

Buttock  v.  Koon,  9  Cow.  30,  555 

Great  latitude  allowed  in  cross-examinations. 

Lower  v.  Winters,  7  Cow.  263,  118 

Juror's  expression  of  opinion  against  party,  is 
principle  cause  of  challenge,  though  not  from  favor 
or  ill  will. 

People  v.  VermUyea,  9  Cow.  108,  67 

Juror,  having  once  expressed  his  opinion  hostile 
to  defendant  in  criminal  case,  is  competent  where  it 
satisfactorily  appears  he  had  changed  his  views. 

People  v.  Vermttyea,  1  Cow.  369,  157 

Affinity  as  a  principal  cause  of  challenge. 

Cainv.  Ingham,  7  Cow.  478,  andnote,  195 

Jurors  are  not  allowed  to  explain  by  affidavit  the 
grounds  of  their  verdict. 

People  v.  Columbia  C.  P.,  1  Wend.  297.          988 
Court  may  allow  a  juror  to  be  withdrawn  and 
•cause  retained  on  calendar  instead  of  nonsuiting 
plaintiff  for  defect  in  his  proof. 

People  v.  Judges  of  N.  Y.,  8  Cow.  127,  334 

That  circuit  clerk  at  time  of  drawing,  making  and 
arraying  panel,  was  attorney  for  one  of  the  parties, 
is  not  principal  cause  of  challenge. 

Wakeman  v.  Sprague,  7  Cow.  720,  877 

Juries  for  circuits  are  summoned  independent  of, 
and  without  reference  to  the  venire. 

Black  v.  Fulton  B'k,  1  Cow.  509,  8O4 

TROVER. 

Bailee,  for  master,  of  cargo,  on  which  master  has 
lien,  is  liable  to  him  in  trover  where  he  delivers 
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them  over  to  consignee,  on  hta  paying  freight  to 
owder. 

Ingersott  v.  Van  Bokkelin,  7  Cow.  670,          859 
Right  of  lien  in  goods  will  support  action  of  tro- 
ver against  one  converting  them  by  authority  of 
general  owner.    Idem.  259 

Amount  of  lien  is  measure  of  damages. 

Idem.  259 

Trover  will  lie  against  corporation  aggregate 

Beach  v.  FuUon,  7  Cow.  485,  197 

Trover  lies  at  suit  either  of  general  or  special 
owner,  and  recovery  by  one  will  bar  recovery  by 
other. 

Smith  v.  James,  7  Cow.  328,  141 

Either  consignor  or  consignee  may  maintain. 

Idem.  141 

Trover  does  not  lie  for  goods  delivered  in  payment 
of  usurious  debt. 

Ackley  v.  Finch,  7  Cow.  290,  188 

To  maintain  trover,  plaintiff  must  have  a  general 
or  special  property. 

DUlenback  v.  Jerome,  7  Cow.  294,  189 

Value  of  property  at  time  of  conversion  with  in- 
terest is  measure  of  damages.    Idem.  189 
Finder  of  chattel  has  special  property  in  it,  and 
he  may  maintain  trover  against  any  except  the 
owner. 

McLaughUn  v.  Waite,  9  Cow.  670,  773 

This  rule  is  inapplicable  to  choses  in  action,  as  a 

lottery  ticket  which  was  found  and  delivered  to 

one  who  received  prize  on  it.    Idem.  773 

Trover  is  proper  remedy  in  bailment  or  rightful 

possession,  where  there  is  a  wrongful  detention. 

Marshall  v.  Davis,  1  Wend.  109,  854 

To  maintain,  plaintiff  must  show  present  right  of 
possession  in  himself. 

Bush  v.  Lyon,  9  Cow.  52,  563 

Distributees  of  personal  property  of  intestate  are 
tenants  in  common,  and  trover  cannot  be  main- 
tained by  one  against  the  other,  except  where  the 
property  is  sold  or  destroyed. 

Hyde  v.  Stone,  9  Cow.  230.  684 

TRUST  AND  TRUSTEES. 

Trust  shall  not  fail  for  want  of  a  trustee. 
M"Cartee  v.  Orphan  Asylum  Soc.,  9  Cow. 

437,  695 

Failure  of  trustee,  appointment  of  another.     See 
Idem.  695 

When  reconveyance  from  trustee  will  be  pre- 
sumed. 

Jackson  v.  Harrington,  9  Cow.  86,  576 

All  of  trustees  must  join  in  executing  the  trust, 
directly  or  thro  ugh  attorney. 

Sinclair  v.  Jackson,  8  Cow.  543,  473 

This  rule  applies  to  trust  coupled  with  an  interest, 

as  well  as  naked  powers.    Idem.  473 

Lease  executed  by  attorney  appointed  by  part  of 

trustees  is  void,  not  voidable.    Idem.  473 

Stranger  may  object  to  void  instrument. 

Idem.  473 

Joint  tenants,  who  are  trustees,  must  act  together. 

Idem.  473 

Trustees  constitute  but  one  person  and  must  join 

in  bringing  action. 

Brinkerhoff  v.  Wemple,  1  Wend.  470,  984 

Resulting   Trust.    An  agreement  of  a  party  to 
form  settlement  and  improve  wild  land  is  a  consid- 
eration sufficient  to  form  basis  of  a  resulting  trust. 
Malin  v.  Malin,  1  Wend.  625,  '    1O39 

Is  a  trust  raised  by  operation  of  law  in  favor  of  a 
person  who  advances  the  purchase  money  for  an  es- 
tate, the  conveyance  being  taken  in  the  name  of 
another.  Idem.  1O39 

Not  within  the  Statute  of  Frauds,  and  may  be 
proved  by  parol.  Idem.  1O39 

If  proved  by  parol.  the  payment  by  cestui  que 
trust  must  be  already  established.    Idem.          1O39 
Declarations  of  trustee  competent  evidence  for  the 
purpose  of  establishing.    Idem.  1O39 

Will  attach  as  well  to  a  gift  as  a  purchase  of  lands 
included  in  grant  in  which  a  valuable  consideration 
was  expressed  to  have  been  received.  Idem.     1O39 
Declaration  of  trust  need  not  be  made  at  time  of 
the  purchase.    Idem.  1O39 

TURNPIKE  -COMPANIES. 

Cayuga  Bridge  Co.  is  entitled  to  toll  from  all  per- 
sons crossing  Cayuga  Lake  on  the  ice  within  3  miles 
of  the  bridge. 

Cayuga  Bridge  Co.  v.  Stout,  7  Cow.  33, 
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USB  AND  OCCUPATION. 

Action  for  use  and  occupation  will  not  lie  to  re- 
cover rent  accrued  subsequent  to  the  demise  laid 
in  the  declaration. 

Featherstonhaugh  ads.  Brudshaw,  1  Wend. 

134.  863 

Action  for  use  and  occupation  will  not  lie  where 
tenant  holds  over,  and  proceedings  under  the  stat- 
ute are  instituted  to  turn  him  out  of  possession. 

Idem.  863 

USURY. 

Where  usurious  note  is  given  for  valid  note  which 
is  destroyed,  action  lies  on  the  latter. 

Hughes  i\  Wheeler,  8  Cow.  77,  316 

General  habit  of  usurer,  insufficient  evidence  on 
which  to  sustain  usury. 

Jackson  v.  Smith,  7  Cow.  717,  276 

Though  note  discounted  as  security  for  loan  be 
void,  action  lies  on  loan. 

Utica  Ins.  Co.  v.  Kip,  §  Cow.  20,  296 

Interest  annually  compounded  and  added  to  the 
principal  is  not  usury. 

Kellogg  v.  Hickok,  1  Wend.  521,  1OO3 

Interest  calculated  upon  a  note  on  the  principle 
of  three  hundred  and  sixty  days  to  the  year,  usu- 
rious and  note  is  void. 

Utica  Ins.  Co.  v.  TUlman,  1  Wend.  555,       1O1 5 
Where  original  loan  usurious,  all  securties  there- 
for, however  remote  or  often  renewed,  are  void. 

Reed  v.  Smith,  9  Cow.  647.  766 

Where  original  loan  usurious,  security  taken  by 

agent  from  borrower  in  his  own  name,  is  void,  even 

in  hands  of  bonafide  holder,  though  agent  derive  no 

benefit  from  the  loan.    Idem.  766 

A  applying  to  B  for  a  loan,  was  referred  to  B's 

son-in-law  C,  and  by  arrangement  between  them, 

A  gave  his  note  to  B,  and  B  gave  his  note  to  C  at  an 

usurious  rate  of  interest.    Held,  that  B  was  only 

agent  for  C,  and  B's  note  to  A  was  void.    Idem.  766 

Note  valid  in  its  inception  may  be  sold  at  discount 

greater  than  the  legal  rate. 

Powettv.  Waters,  8  Cow.  669,  516 

Test  of  validity  of  such  note  is,  if  not  available 
until  discounted,  discount  at  greater  than  legal  rate 
renders  it  usurious,  idem.  615 

Note  made  and  indorsed  for  a  fair  discount,  if  dis- 
counted by  person  intended  or  another,  at  unlaw- 
ful rate,  is  void.    Idem.  615 
Usurious  note  is  void  in  hands  of  bonafide  holder. 
Idem.  516 
Agreement  at  time  of  loan  to  pay  more  than  legal 
interest,  makes  it  usurious. 

Merrills  v.  Law,  9  Cow.  65,  568 

Contra  if  made  subsequent  to  loan.    Idem.       568 
Note  not  usurious  where  payee  himself  receives 
legal  interest  only. 

Coster  v.  Dilworth,  8  Cow.  299,  394 

Note  for  90  days  discounted  in  advance  for  one 
fourth  of  a  year  is  usurious. 

B'k  of  Utica  v.  Wager,  8  Cow.  398.  425 


VARIANCE. 

Declaration  on  promise  to  pay  $100  for  improve- 
ments to  land :  proof  of  promise  to  pay  if  promisor 
should  obtain  contract  for  land.  Held,  fatal. 

Lower  r.  Winters,  7  Cow.  263,  118 

Where  one  has  right  to  give  evidence  under  gen- 
eral issue,  and  he  gives  notice  of  special  matters 
which  varies  from  evidence,  notice  may  be  disre- 
garded. 

Smith  v.  Gregory,  8  Cow.  114,  329 

In  action  against  agent  for  failure  to  pay  over 
proceeds  of  sale,  declaration  showed  he  was  justi- 
fied in  selling  on  credit ;  proof  that  he  was  instructed 
to  sell  for  cash.  Held,  a  variance  and  nonsuit 
granted. 

Leland  ads.  Douglass,  1  Wend.  490,  991 

Declaration  in  the  name  of  the  tenant  of  the  free- 
hold, when  part  of  the  time  the  injuries  complained 
of  were  against  tenant  of  term,  is  fatal. 

Rich  ads.  Penfleld,  1  Wend.  380,  952 

Variance  between  the  proof  and  bill  of  particulars, 
cannot  be  urged  on  the  argument  of  a  case,  if  not 
taken  at  the  circuit. 

Smith  r.  Hicks,  1  Wend.  202.  .  888 

Count  on  note  in  declaration  "  payable  to  order  of 
plaintiffs;"  note'prosecuted  was  payable  in  partner- 
ship names ;  plaintiffs  shown  to  be  payee,  no  var- 

WardeU  v.  Pinney,  1  Wend.  217,  893 
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Order  to  deliver  goods  to  B,  averred  as  order  to- 
deliver  to  "B,  or  order."  Held,  no  variance. 

Bailey  v.  Johnson,  9  Cow.  115,  686- 

Declaration  on  justice's  judgment  averring  recov- 
ery for  debt,  and  93  cents  for  damages  as  well  as 
costs,  proof  of  $50  debt  and  93  cents  costs.  Held,  no 
variance. 

Smith  v.  Mumford,  9  Cow.  26,  563- 

In  covenant  by  lessor  against  lessee's  assignee,  if 
he  be  charged  as  of  the  whole,  and  in  truth  is  as- 
signee of  only  part,  it  is  a  variance. 

Armstrong  v.  Wheeler,  9  Cow.  88,  576 

Where  bond  for  jail  liberties  recites  ca-  sa.  issued 
on  judgment  in  debt,  and  judgment  was  in  action 
of  assumpsit.  Held,  immaterial  variance. 

Ransom  v.  Keyes.  9  Cow.  128,  59O 

Where  action  is  upon  special  contract,  which  is 
proved,  and  an  extension  or  alteration  thereof  is 
shown.  Held,  a  variance. 

Norrts  v.  Durham,  9  Cow.  151,  599^ 

VENDOR  AND  PURCHASER. 

See  DEED,  CONTRACT,  DAMAGES,  MEASURE  OF.. 
&c. 

Quitclaim  deed  passes  growing  crop,  though 
there  was  parol  reservation  at  the  time. 

Austin  v.  Sawyer,  9  Cow.  39,  558- 

But  parol  reservation  may  amount  to  a  sale  of  the 

crop.    Idem.  558- 

One  sold  a  church  bell  and  warranted  it  not  to 

crack  within  one  year.and  if  it  did  crack.to  recast  it; 

it  having  cracked  within  the  time.    Held,  not  liable 

without  notice  and  neglect  to  recast. 

Hills  v.  Bannister,  8  Cow.  31,  30O 

To  warrant  a  recovery  on  special  contract  to  pay 
for  goods  to  be  delivered  within  a  certain  time  and 
at  certain  place,  they  must  all  be  delivered  at  that 
place  within  that  time;  part  delivery  before  and 
part  after  will  not  do. 

Davenport  v.  Wheeler,  1  Cow.  231,  1O7 

An  executory  contract  to  purchase  lands  gives  no 
right  of  entry. 

Erwin  v.  Olmsted,  7  Cow.  229,  106- 

Under  agreement  to  convey  land  on  payment  of 
money,  tender  and  demand  of  performance  by  ven- 
dee is  necessary,  and  if  vendor  is  dead  it  must  be 
made  to  his  heirs. 

Fuller  v.  Williams,  7  Cow.  53,  49- 

Purchaser,  under  defective  judgment,  with  notice 
of  defect,  is  not  a  bona  fide  purchaser  under  the  $50 
Act. 

Colvin  v.  Luther,  9  Cow.  61,  56ft 

On  sale  of  goods,  delivery  is  incomplete  while 
value,  quantity  or  quality  is  unascertained  by 
vendor. 

Outwater  v.  Dodge,  7  Cow.  85,  59 

Where  contract  is  to  deliver  salt  in  barrels,  such 

barrels  as  are  directed  in  the  statute  are  intended,. 

and  a  conforming  to  the  statute  may  be  inferred 

by  jury  without  direct  proof. 

Clark  v.  Pinney,  7  Cow.  681,  26* 

Where  person  in  possession  of  lands,  contracts  to 
purchase,  he  thereby  recognizes  vendor's  title,  and 
is  precluded  from  denying  it,  and  on  failure  to 
make  payment  per  contract,  action  of  ejectment 
will  lie.  In  case  of  forfeiture  he  is  not  entitled  to 
notice  to  quit. 

Whiteside  v.  Jackson,  1  Wend.  418,  965^ 

Vendee  of  a  lot  of  land  cannot  reclaim  logs  cut 
and  removed  before  purchase. 

Aikin  ads.  Buck,  1  Wend.  466,  983 

Authority  to  execute  conveyance  of  chattel  inter- 
est may  be  by  parol. 

Van  Oslrand  ads.  Reed,  1  Wend.  424,  967 

Vendor  having  remedy  against  factor  abroad,, 
does  not  affect  the  right  of  subsequent  parties, 
where  there  is  no  warranty  or  fraud. 

Welsh  v.  Carter,  1  Wend.  185,  881 

In  an  action  for  selling  one  article  for  another, 
there  must  be  either  warranty  or  fraud.  Idem.    881 
Innocent  vendor  without  warranty    not  liable ,. 
though  article  is  spurious.    Idem.  881 

One  purchasing  land  under  chancery  decree  may 
enter  peaceably  and  take  possession,  and  may  there- 
after distrain  cattle  damage  feasant. 

Orser  v.  Storms,  9  Cow.  687,  78O> 

All  holding  fiduciary  relation  to  subject  cannot 
purchase  on  sale. 

Gallatian  v.  Cunningham,  8  Cow.  361,          4ia 
Subsequent  bona  fide  purchaser  from  fraudulent 
vendee,  to  whom  goods  were  delivered.acquires  good 
title. 

Mowrey  v.  Walsh,  8  Cow.  238,  373 

Order  on  depositary  to  deliver  goods  to  another, 

when  accepted  by  depositary,  is  a  sale  according  to 
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terms  of  order,  which  need  not  say  for  value  re- 
ceived. 

Bailey  v.  Johnson,  9  Cow.  115,  586 

Parol  acceptance  is  binding  on  depositary. 

Idem.  586 

Indorsement  and  delivery  of  order  by  deliveree, 
with  intent  to  assign  it,  is  valid  assignment. 

Idem.  586 

Docketing  of  judgment  against  vendee,  under 
contract  to  purchase,  is  notice  to  subsequent  pur- 
chaser from  him. 

Jackson  v.  Parker,  9  Cow.  83,  571 

VENUE. 

Affidavit  for  change  of,  on  ground  of  balance  in 
number  of  witnesses,  contents  of,  see 

Anonymous,  1  Cow.  102,  65 

Venue  is  never  changed  in  criminal  cause,  but 

venire  will  be  awarded  to  sheriff  of  another  county, 

where  impartial  trial  cannot  be  had  in  county  where 

offense  is  laid. 

People  v.  Vermilyea,  7  Cow.  108,  67 

VERDICT. 

Cannot  be  received  in  absence  of  plaintiff,  unless 
he  expressly  assents. 

People  v.  Mayor's  Ct.,  Albany,  1  Wend.  36,  827 


WATER-COURSE  S. 

Where  waters  are  granted  to  an  individual,  the 
public  have  an  interest  therein. 

Rogers  v.  Jones,  1  Wend.  237,  9OO 

The  right  an  individual  has  in  any  waters  is  qual- 
ified by  some  implied  reservation.  Idem.  9OO 

Grant  of  water  at  certain  height  presumed  after 
20  years,  and  height  cannot  be  increased  by  repairs 
to  dam  to  the  injury  of  owners  above. 

Stiles  y.  Hooker,  7  Cow.  266,  119 

The  question  whether  one's  mill  is  built  upon  a 
public  navigable  stream,  and  therefore  a  nuisance, 
can  only  arise  in  action  between  the  people  and  the 
owner,  and  is  no  defense  to  action  for  flowing  back 
waters  and  injuring  plaintiff's  mill.  Idem.  119 

Overflowing1  neighbor's  land  for  20  years  uninter- 
ruptedly, gives  prescriptive  right  which  will  bar  ac- 
tion, but  if  flow  be  increased,  action  lies. 

Russett  v.  Scott,  9  Cow.  279,  643 

By  common  law,  arms  of  the  sea  and  navigable 
rivers  belong  to  the  King.but  a  subject  may  acquire 
by  grant  or  prescription. 

Rogers  v.  Jones,  1  Wend.  237,  90O 


WILL. 

An  immaterial  alteration  by  a  stranger  will  not 
destroy  it. 

Malin  v.  Malin,  1  Wend.  625,  1039 

Grammatical  sense  of  words  is  not  adhered  to  in 
construction  of  deed  or  will,  where  a  contrary  in- 
tent is  apparent.  To  give  effect  to  the  intent,  the 
word  "  and"  may  be  read  "  or." 

Jackson  v.  Topping,  1  Wend.  388,  955 

Codicil  revokes  former  will  pro  tanto  where  it 
actually  makes  a  different  disposition  of  only  part 
of  the  estate. 

Brant  v.  WiUson,  8  Cow.  56,  309 

Same  effect  as  to  latter  of  two  devises. 

Idem.  309 

Proof  of  his  own  signature  and  of  the  signature 

of  the  other  witnesses,  and  of  the  testator  by  one  of 

the  witnesses  is  sufficient.if  other  witnesses  be  dead. 

Jackson  v.  Victory,  1  Wend.  406,  963 

If  living  and  within  jurisdiction,  other  witnesses 

ought  to  be  called.    Idem.  962 

Declarations  of  testator  may  be  shown  in  case  of 

latent  ambiguity. 

Doe  v.  Roe,  1  Wend.  541,  1O1O 

Declarations  excluded  where  there  is  no  ambig- 
uity, but  an  attempt  made  to  show  mistake  in  draw- 
ing will.  Idem.  101O 
Where  will  once  made,  the  law  presumes  its  con- 
tinued existence  to  time  of  testator's  death,  unless 
there  be  evidence  of  its  having  been  canceled  or 
otherwise  revoked. 

Jackson  v.  Belts,  9  Cow.  298,  616 

A  man  may  disregard  his  children  entirely  in 
making  his  will  and  leave  property  to  stranger. 

Idem.  616 

To  warrant  proof  of  contents  of  lost  will  not  shown 

to  be  destroyed,  party  to  cause  must  make  oath  of 
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diligent  search  in  place  where  it  would  most  likely 
be  found. 

Idem.  616 

Where  execution  of  will  is  established,  in  order  to 
revoke  it,  there  must  be  some  outward  and  visible 
sign  of  revocation  or  canceling  animo  rcvocandi. 

Idem.  616 

To  be  effective  will  must  stand  till  testator's  death. 

Idem.  616 

WITNESS. 

Circuit  Court  may  attach  witnesses  who  have  dis- 
obeyed a  subpoena. 

People  v.  Vermtlyea.  7  Cow.  108,  67 

Party  on  record,  or  a  party  In  interest,  cannot  be 
compelled  to  testify. 

Mauran  v.  Lamb,  1  Cow.  174,  87 

A  witness  introduced  and  sworn  generally,  though 
interested  against  party  calling  him,  may  be  cross- 
examined  at  large. 

Jackson  v.  Varick,  1  Cow.  238,  11O 

Party  introducing  him  cannot  question  his  com- 
petency or  credibility.    Idem.  11O 
Witness  residing  in  place  where  court  is  held,  not 
entitled  to  travel  fees. 

Jackson  v.  Hoagland,  1  Wend.  69,  839 

Party  on  record,  incompetent— though  he  has  no 
interest  in  suit. 

Schemerhorn  v.  Schemerhorn,   1  Wend. 

119,  857 

Competency  of  party  to  negotiable  paper  against 
validity  of  such  paper. 

Powell  v.  Waters,  8  Cow.  669,  515 

Bad  terms  or  want  of  understanding  between  wit- 
ness and  party  against  whom  he  is  called,  or  the  in- 
dorser  of  that  party,  is  matter  of  credit  for  the  jury. 
Merrills  v.  Law,  9  Cow.  65,  568 

Widow  of  deceased  partner  is  incompetent  for 
survivor  in  action  by  him  as  such. 

Allen  v.  Blanchard,  9  Cow.  631,  761 

Assignee  of  covenant,  or  chose  in  action,  who  had 

assigned  it  to  another,  admitted  as  a  witness  for  his 

assignee,  without  objection  on  account  of  interest. 

Thompson  v.  Rose,  8  Cow.  266,  383 

In  action  against  vendor  for  non-delivery   of 

goods  under  contract  made  with  vendee's  agent. 

such  agent  is  competent,  though  his  agency  was 

not  disclosed  at  the  time. 

Sewall  v.  Fitch,  8  Cow.  215,  365 

One  in  possession  of  part  of  premises,  incompe- 
tent for  defendant  in  ejectment. 

Jackson  v.  Hills,  8  Cow.  290,  39O 

Release  of  one  liable  to  contribution  to  render 
him  competent  for  defendant,  must  be  by  defend- 
ant himself.  Release  by  surety  of  defendant  is  in- 
sufficient. 

Ransom  v.  Keyes,  9  Cow.  128,  59O 

In  trover,  third  person  who  claims  either  special 
or  general  property  in  chattel  in  question,  is  com- 
petent for  defendant  to  prove  such  property. 

Bush  v.  Lyon,  9  Cow.  52,  563 

Any  co-debtors  not  sued,  competent  for  plaintiff 
against  debtor  sued. 

Gay  v.  Gary,  9  Cow.  44,  56O 

Being  partner  of  plaintiffs'  attorney  will  not  ex- 
clude witness  from  testifying  on  ground  of  interest. 
Grtewold  v.  Sedgwick,  1  Wend.  126,  86O 

Wife  competent  where  interest  of  husband  is  neu- 
tralized. 

Marshall  v.  Davis,  1  Wend.  109,  854 

One  of  several  makers  of  promissory  note,  dis- 
charged as  an  insolvent  and  released  by  the  others, 
has  no  interest  in  a  suit  brought  on  the  note,  yet  is 
incompetent  as  a  witness. 

Schemerhorn  v.  Schemerhorn,  1   Wend. 

119,  857 

Surviving  partner  competent  to  prove  partnership 
in  an  action  against  administrator  of  deceased  part- 
ner. 

Grant  v.  Shurter,  1  Wend.  148,  868 

Residuary  legatee  incompetent  in  favor  of  person- 
al representative. 

Campbell  v.  Tousey,  7  Cow.  64,  52 

In  action  against  maker  of  check,  broker  who 
took  check  for  money  loaned  by  him  for  his  prin- 
cipal is  competent,  though  it  include  his  commis- 
sions. 

Maut  an  v.  Lamb,  7  Cow.  174,  87 

Donor  of  mill  and  the  miller  receiving  commis- 
sions for  services,  competent  for  owners  in  suit 
concerning  mill. 

Stiles  v.  Hooker,  7  Cow.  266,  119 

In  ejectment  by  mortgagee  against  one  claiming 
from  mortgagor  by  quitclaim  deed,  the  latter  is  in- 
competent for  plaintiff. 

Jackson  v.  M'Chesney,  7  Cow.  360,  153 
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Co-trespasser  is  competent  for  trespasser  in  action 
against  him. 

Marsh  v.  Berry.  1  Cow.  344,  147 

Assumed  agent  is  incompetent  in  suit  against 

principal  on  Dill  drawn  by  agent  on  this  principal. 

Shiras  v.  Morris,  8  Cow.  60,  31O 

Witness  interested  against  party  calling  him  is 

competent. 

Hindo  v.  West,  7  Cow.  752,  288 

One  to  whom  master  of  vessel  is  liable  for  ad- 
vances on  account  of  the  ship,  is  competent  for  mas- 
ter in  action  by  him  to  enforce  lien  in  his  favor  on 
account  of  his  liability. 

Ingersoll  v.  Van  Bokerlin,  7  Cow.  670,  259 

Assignee  is  incompetent  witness  in  suit  by  assign- 
or for  assigned  chose  in  action. 

flop/tins  v.  Banks,  7  Cow.  650,  25JS 

Witness  never  incompetent  on  ground  that  the 

fact  he  is  called  to  prove  is  of  such  a  nature  that  he 

cannot  be  convicted  of  perjury  should  he  swear 

falsely. 

People  v.  Ferguson,  8  Cow.  102,  325 

Conviction  of  treason,  felony  or  any  species  of 
the  crimen  foist  renders  convict  incompetent. 

People  v.  Whipple,  9  Cow.  707,  786 

Competency  of  principals,  accomplices  and  ac- 
cessories against  each  other.    Idem.  786 
Witnesses  competent  when  secured  against  loss. 
Ghaffee  v.  Thomas,  7  Cow.  358,                      152 
Elector  who  gave  abbreviated  vote,  competent 
as  to  the  person  intended. 

People  v.  Ferguson,  8  Cow.  102,  325 

WRIT  OF   ERROR. 

Where  judgment  in  partition  is  against,  and  own- 
ers unknown,either  of  defendants  must  bring  error 
without  joining  others,but  record  must  be  described 
correctly  in  writ  as  to  parties. 

Clapp  v.  Bromagham,  9  Cow.  304,  65O 
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Writ  of  error  returnable  in  Court  of  Errors  should 

be  made  returnable  at  general  sessions  of   that 

court.    Idem.  «,-)O 

Error  reviewed  in  Supreme  Court  when  properlv 

brought  up. 

People  v.  Columbia  C.  P.,  1  Wend.  297,          922 
Writ  of  error  in  criminal  cases,  though  not  cap- 
ital, cannot  issue  without  flat  of  Attorney-General 
Lavett  v.  People,  7  Cow.  339,  145 

When  refused,  court  will  order  him  to  grant  it. 

Idem.  145 

It  is  no  ground  for  quashing  writ  of  error  that 
bail  is  attorney  and  counselor  of  Supreme  Court. 

Craig  ads.  Scott,  1  Wend.  35,  826 

Court  will  not  ordinarily  inquire  whether  prose- 
cuted for  delay.    Idem.  826 
In  replevin,  writ  should  have  fifteen  days  between 
teste  and  return,  and  be  returnable  on  a  general  re- 
turn day. 

Cook  ads.  Morrison,  1  Wend.  84,  844 

Writ  of  error  amended  as  to  return  and  parties 
in  Court  of  Errors. 

Clapp  v.  Bromagham,  8  Cow.  746,  541 

If  writ  sued  out  and  bail  perfected  in  four  days, 
supersedeas  will  be  granted  to  an  execution  issued 
within  that  time. 

People  v.  Judges  of  N.  Y.  C.  P..  1  Wend. 

81,  843 

After  error  brought,  payment  of  judgment  or  the 
giving  notes  for  security,  no  grounds  for  setting 
aside  or  staying  proceedings  on  writ  of  error. 

Deyett  v.  PendUton,  8  Cow.  325,  4O1 

A.  recovered  judgment  in  C.  P.,  and  was  com- 
pelled to  make  restitution  and  pay  costs  in  error, 
and  afterwards  again  recovered  judgment  in  C.  P. 
Held,  that  he  was  entitled  to  error  to  recover  his 
costs  in  Supreme  Court,  and  costs  he  had  to  pay  in 
error. 

Pinney  v.  Oleason,  9  Cow.  635,  763 
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